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ERTLB  T.  LBAKT  et  al.     (Sac.  148.) 
(Supreme  C!onrt  of  California.     Sept  16,  1896.) 

COOSTIES— CONTIIACTS    FOR    BkECTIOH    OF    PUBLIO 
BuiLDIROa— i^ATVTOHT  REQOIRBMENTS— JaIL. 

1.  The  cellB  of  a  jail  are  a  part  of  the  build- 
ing, and  under  the  county  goTemment  act  of 
1M<3,  i  25,  subd.  9,  giving  boards  of  superrisora 
authority  to  contract  for  the  erection  of  pub- 
lic buildings,  contracts  for  such  cells  must  be  let 
as  therein  provided. 

2.  Under  the  provisions  of  the  county  govern- 
ment act  of  1893,  f  25,  subd.  9,  that  none  of  the 
public  buildings  therein  authorized  to  be  erect- 
ed by  a  board  of  Buperviaors  "shall  be  erected 
or  constructed  until  tiie  plans  and  specifications 
shall  have  been  made  therefor  and  adopted  by 
the  board,"  and  "that  all  such  buildings  must 
be  erected  by  contract  let  to  the  lowest  respon- 
sible bidder  after  notice  by  publication  in  a 
newspaper  of  general  circulation  published  in 
such  county  for  at  least  60  days,"  the  letting  of 
a  contract  for  the  construction  of  the  cells  in  a 
new  jail,  on  bids  in  which  each  bidder  furnishes 
his  own  plans  and  specifications,  is  illegal,  as  it 
not  only  prevents  the  competition  which  it  is 
the  object  of  the  .statute  to  secure,  but  famishes 
no  standard  by  which  the  board  can  determine 
the  lowest  bid,  and  gives  an  opportunity  for 
favoritism  in  awarding  the  contracL 

Department  1.  Appeal  from  superior  court. 
Placer  county;   W.  H.  Grant,  Judge. 

Action  by  John  Ertle  against  D.  M.  Leary 
and  others.  Judgment  for  plalntlfT,  and  de- 
fendants appeal.    AfUrmed. 

F.  P.  Tuttle,  for  appellants.  John  M.  Pul- 
weller  and  Ben  P.  Tabor,  tor  respondent. 

PER  CURIAM.  The  demurrer  of  defend- 
ants to  the  complaint  in  this  action  having 
been  overruled,  they  declined  to  answCT,  and 
plaintiff  obtained  judgment  enjoining  defMid- 
anta— who  are  the  county  of  Placer,  the  per- 
sons composing  the  board  of  supervisors  of 
said  county,  and  D.  M.  Iieaiy  and  J.  U.  Van 
Dom— from  proceeding  under  a  certain  con- 
tract, of  date  November  28,  185H,  whereby 
said  Van  Dom  undertook  to  construct  parts 
of  a  new  Jail  for  the  use  of  the  county.  ITie 
judgment  also  declared  the  contract  to  be 
TOld.  Leary,  It  seems,  represented  Van  Dom 
in  the  negotiation  and  execution  of  the  con- 
tract. He  and  his  said  principal  appeal,  and 
contend  that  the  complaint  stated  no  cause 
of  action.  It  Is  to  be  gathered  from  that 
pleading  that  about  February  21,  1894,  the 
board  of  superrlsors  adopted  plans  and  sx)ec- 
T.46p.no.l — 1 


Iflcatlons  for  the  erection  of  a  county  court- 
house and  Jail,  which  jail  was  to  contain  cells 
in  number  and  dimension  as  there  designat- 
ed, and  In  accordance  tberewith  the  first 
story  of  the  courthouse  and  the  outer  walls 
of  the  Jail  were  duly  constructed  by  contract 
with  one  McCann.  In  August,  following,  the 
board  advertised  for  bids  for  the  construction 
of  12  jail  cells,  and  required  bidders  to  fur- 
nish complete  specifications.  Six  bids  were 
received,  each  upon  plans  and  specifications 
submitted  by  the  bidder,  and  not  upon  any 
previously  adopted  by  the  board.  The  bid 
presented  by  Leary,  vdth  accompanying  plans 
and  specifications,  was  accepted  by  unani- 
mous vote  of  the  supervisors,  and  a  contract 
founded  thereon  was  made  with  Van  Dom, 
by  which  the  latter  agreed  to  construct  and 
del  Ira:  to  the  county  "the  jail  of  the  size  and 
dimensions  set  forth  In  the  plans,  specifica- 
tions, and  detail  drawings  adopted  by  said 
board,"  and  made  part  of  the  contract,  and 
the  county  agreed  to  pay  him  therefor  the 
sum  of  ?10,750.  The  work  contracted  for  in- 
cluded steel  cells,  with  floors,  doors,  prison- 
ers' corridors,  locking  devices,  and  certain 
plumbing.  If  said  work  Is  done,  the  tponeys 
of  Placer  coimty  will  be  paid  therefor,  the 
cost  of  the  county  government  will  be  In- 
creased, and  the  property  of  plaintiff,  a  resi- 
dent taxpayer  of  the  county,  will,  he  says, 
be  nnjustily  taxed. 

Boards  of  supervisors.  In  their  respective 
counties,  have  Jurisdiction  and  power  to 
catise  to  be  erected  and  furnished,  by  con- 
tract let  to  the  lowest  responsible  bidder,  a 
courthouse.  Jail,  and  other  public  buildings, 
"provided,  that  none  of  the  aforesaid  build- 
ings shall  be  erected  or  constructed  until  the 
plans  and  specifications  shall  have  been  made 
therefor  and  adopted  by  the  board."  County 
Government  Act  1893,  i  25,  subd.  9.  The  jail 
In  this  case  is  a  new  edifice,  and  we  agree 
with  plaintiff  that  the  ceBs  are  an  Integral 
part  of  the  same,  not  "fumlture,"  merely,  as 
said  by  appellants.  In  the  contract  the 
structures  to  be  completed  and  delivered  by 
Van  Dom  are  themselves  called  "the  jail," 
and  they  probably  are  the  most  essential  part 
of  the  prison.  They  are  therefore  within  the 
statute  prohibiting  the  board  from  causing 
the  same  to  be  constructed  until  plans,  etc. 
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have  been  made  and  adopted.  But  the  power 
given  by  the  act  to  build  the  JaU  carries  with 
It,  as  an  Incident,  the  right  to  determine  the 
plan  and  mode,  restricted  only  by  such  limita- 
tions as  some  statute  Imposes.  1  Dill.  Mun. 
Corp.  §  140;  Peterson  v.  Mayor,  etc.,  17  N. 
Y.  449.  The  pro^slon  of  the  statute  above 
quoted  requires  that  plans  and  specihcations 
shall  be  adopted  before  the  building  is  erect- 
ed or  constructed.  Giving  to  this  provision 
a  literal  construction  would  cause  it  to  mean 
that  the  board  should  not  construct  a  building 
until  It  had  determined  the  mode  and  plan  m 
which  It  should  be  constructed;  but  the  re- 
quirement that  before  Its  construction  the 
board  shall  first  adopt  certain  plans  and  spec- 
ifications, taken  in  connection  with  the  pro- 
vision immediately  following  in  the  san\( 
section,  that  "all  such  buildings  must  be 
erected  by  contract  let  to  the  lowest  responsi- 
ble bidder,  after  notice  by  publication  in  a 
newspaper  of  general  circulation,  published 
in  such  county,  for  at  least  sixty  days,"  shows 
that  the  legislature  has  clearly  restricted  the 
board  from  entering  into  a  contract  for  the 
construction  of  a  building  until  after  an  op- 
portunity has  been  given  to  bidders  to  bid 
for  its  construction  according  to  plans  and 
specifications  which  the  board  may  have 
adopted  at  least  60  days  before  awarding  the 
contract.  In  the  present  case  It  appears 
from  the  complaint  that,  In  its  invitation  for 
bids,  the  board  authorized  bidders  to  furnish 
the  specifications  in  accordance  with  which 
they  would  construct  the  jail,  and  that  they 
were  not  required  to  bid  for  its  construction 
according  to  the  plans  and  specifications  that 
had  been  adopted  by  the  board  In  the  previous 
February.  Under  this  call,  six  bids  were  re- 
ceived by  the  board,  and,  in  the  language  of 
the  complaint,  "each  of  said  bids  was  and 
were  upon  plans  and  specifications  drafted 
and  submitted  by  each  individual  bidder, 
and  none  of  said  bids  were  made  under  or  ac- 
cording to  the  plans  and  specifications  there- 
tofore adopted  by  said  board  of  supervisors 
for  the  construction  of  said  Jail,  cells,  or  in- 
terior part  of  said  jail."  One  of  these  bids 
was  by  Van  Dom,  and  the  contract  was 
awarded  to  him.  Thereafter  certain  changes 
were  made  In  the  plans  presented  by  him,  In- 
creasing the  contract  price,  and  the  contract 
was  entered  into  with  him  for  the  construc- 
tion of  the  jail.  It  is  only  necessary  to  com- 
pare this  transaction  with  the  requirements 
of  the  statute,  to  perceive  the  Invalidity  of 
the  contract.  To  permit  each  bidder  to  pro- 
po.se  the  plans  and  specifications  according  to 
which  he  will  construct  the  building  not  only 
prevents  competition  in  bidding  for  the  work, 
but  gives  to  the  board  an  opportunity  for  the 
exercise  of  favoritism  in  awarding  the  con- 
tract, instead  of  being  required  to  let  it  to  the 
lowest  responsible  bidder;  for,  since  neither 
of  the  bidders  can  know  of  the  plans  and 
specifications  under  which  others  are  making 
their  bids,  there  is  no  st.indard  by  which  the 
board  can  determine  which  is  the  lowest  bid- 


der. Whether  these  plans  and  specifications 
increased  the  cost  of  the  building  above  those 
previously  adopted  by  the  board,  or  not,  Is 
immaterial.  There  was  no  opportunity  tor 
competition  In  bidding  to  do  the  work  accord- 
ing to  the  plans,  and  the  board,  by  its  own 
act,  prevented  Itself  from  complying  with 
the  requirements  of  the  statute,  to  let  the  con- 
tract to  the  lowest  responsible  bidder.  The 
judgment  is  affirmed. 


(114  Cal.  296) 

SANCHEZ    V.    GRACE    METHODIST 

EPISCOPAL  CHURCH.    (L.  A.  51.) 

(Supreme  Court  of  California.     Sept  16,  1896.) 

Bbi>akate  Phopbktt  of  Wife — Vacation  or  Hiqh- 

WAT  — Con  vEYASCB — Religious  Cokpobation — 

Possession  of  Chukch  Edifice. 

1.  A  conveyance  of  property  to  a  married  wo- 
man by  deed,  reciting  that  it  is  conveyed  "as  the 
separate  estate  of  the  grantee,"  prima  fade 
makes  it  her  separate  property. 

2.  Land  deeded  to  a  married  woman  in  ex- 
change for  other  land  owned  by  her  becomes  her 
separate  property. 

3.  A  deed  of  lots  in  a  certain  tract,  as  per  map 
thereof,  does  not  carry  any  part  of  what  was  at 
the  date  of  the  map  a  highway,  on  which  the 
tract  and  lots  abuttpd,  though  in  the  meantime 
the  highway  had  been  vacated,  and  the  land 
conveyed  to  the  grantor  of  the  lots;  he  not 
having  owned  the  fee  in  any  part  of  the  high- 
way before  its  vacation. 

4.  Land  deeded  to  trustees  of  a  church  society 
will,  on  the  society  becoming  incorporated,  and 
a  church  edifice  being  erected  thereon,  and  nsed 
for  religious  services,  be  presumed  to  be  in  the 
possession  of  the  corporation,  though  control  is 
not  assumed  by  any  formal  act,  or  resolution. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;   W.  H-  Clark,  Judge. 

Action  by  Maria  S.  Sanchez  against  the 
Grace  Methodist  Episcopal  Church.  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial  defendant  appeals.  Af- 
firmed. 

W.  Pollard,  Henry  Bleecker,  and  Cochran  & 
Williams,  for  appellant.  S.  M.  White,  R.  H. 
F.  Varlel,  Henry  T.  Gage,  and  George  D. 
Blake,  for  respondent. 

BRITT,  C.  Action  of  ejectment,  begun 
March  11,  1886,  for  a  parcel  of  land  In  the 
city  of  Los  Angeles.  Judgment  was  for 
plaintiff.  Appellant  contends  that  plaintiff 
never  bad  title  in  the  disputed  premises; 
that,  if  she  did  acquire  such  title,  yet  It  was 
lost  by  her  conveyance  thereof,  or  by  ad- 
verse user;  and,  lastly,  that  It  (the  defend- 
ant) never  ousted  the  plaintiff  or  had  posses- 
sion of  the  premises. 

1.  In  April,  1872,  the  city  council  of  Los 
Angeles  passed  an  ordinance  vacating  por- 
tions of  a  highway  In  said  city  commonly 
known  as  "Messer's  Lane"  (styled  in  the  or- 
dinance "Old  First  Street"),  and  establish- 
ing instead  thereof  a  new  street,  called 
"First  Street"  Plaintiff  then  owned  a  num- 
ber of  lots  Including  those  designated  as 
lots  23  and  24  (the  latter  a  fractional  lot), 
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in  block  4  of  the  "Sanchez  Tract,"  which 
lots  and  block  abutted  on  the  north  side  of 
Messer*8  Lane.-  The  SoBchez  tract  extended 
thence  northerly,  having  an  area  of  14  acres, 
intersected  by  other  streets,  and  bounded  on 
the  east  by  Alameda  street.  The  land  on 
the  south  side  of  Messer's  Lane,  opposite 
plaintiff's  tract,  was, owned  by  T.  D.  Mott 
and  Albert  Johnson.  The  new  street  estab- 
lished by  said  ordinance  was  laid  Out  a 
little  to  the  south  of  said  lane,  so  that  there 
intervened  between  the  south  line  of  plain- 
tiff's said  lots  and  the  north  line  of  First 
street  thus  fixed  a  piece  of  land  which  in- 
cluded the  whole  of  the  former  lane  In  that 
part  of  its  course,  and  also  a  narrow,  wedge- 
like  strip  off  the  Mott  &  Johnson  tract. 
April  26,  1872,  said  Mott  &  Johnson  execut- 
ed a  deed  to  plaintiff,  conveying,  "as  the 
separate  est&te  of  the  grantee,"  their  inter- 
est in  the  whole  of  such  intervening  parcel; 
and  on  May  3,  1872,  the  city  conveyed  to 
plaintiff  Its  "right,  title,  claim,  and  demand" 
in  and  to  the  same  premises.  The  deed  of 
the  city  recited  a  consideration  of  one  dollar 
paid  with  the  grantee's  "separate  funds  and 
for  her  separate  use,"  though  it  was  really 
the  result  of  exchange  for  other  land  of 
plaintiff,  contained  In  the  new  street,  con- 
veyed to  the  city  atM>ut  the  same  time  by 
her  deed,  in  which  her  husband,  Tomas  San- 
chez, joined.  The  premises  in  controversy 
on  this  appeal  are  Included  in  the  calls  of 
said  deeds  of  the  city  and  Mott  &  Johnson 
to  plaintiff,  and  are  bounded  north  by  said 
lots  23  and  24,  south  by  First  street,  and  on 
the  other  sides,  respectively,  by  the  west 
line  of  lot  23  and  the  east  line  of  lot  24  if 
those  lines  were  produced  to  First  street. 

It  is  argued  that  the  title  became  vested 
In  plaintiffs  husband  as  community  prop- 
erty. Prima  facie,  the  deed  of  Mott  &  John- 
son to  Mrs.  Sanchez,  which  conveyed,  at 
least,  that  part  of  their  tract  between  the 
new  street  and  the  vacated  lane,  made  the 
estate  granted  her  separate  property  (Swain 
V.  Duane,  48  Cal.  358);  and  no  attempt  was 
made  to  rebut  the  presumption.  Whether 
the  deed  from  the  city,  reciting  a  considera- 
tion "paid  with  her  own  separate  funds,  and 
for  h«r  separate  use,"  is  attended  with  the 
like  presumption,  need  not  be  Inquired.  It 
is  conceded  that  the  title  to  all  the  lands 
mentioned  was  originally  in  the  city  of  Los 
Angeles,  as  successor  of  the  Mexican  pueblo 
of  that  name,  and  confirmed  to  It  by  patent 
of  the  United  States;  and  if,  as  appellant 
contends  and  respondent  virtually  concedes, 
the  title  In  the  soli  of  Messer's  Lane  vested 
in  the  owners  of  the  abutting  lands  upon  the 
vacation  of  that  street,  or  if  it  then  revert- 
ed to  the  city,  in  either  case  the  title  accru- 
ing to  plaintiff,  whether  as  abutting  owner 
or  as  grantee  of  the  city,  was  received  in  ex- 
change for  other  land,  owned  by  her  and 
conveyed  to  the  city,  and  unquestionably  be- 
came her  separate  estate. 

2.  On  March  29,  1875,  plaintiff  made  a  deed 


to  one  Leonls,  and  appellant  claims  that  by 
this  deed  she  divested  herself  of  title  In  the 
demanded  premises.  Its  descriptive  portion 
was  as  follows:  "All  those  certain  lots  of 
land  •  •  *  be.ng  parts  of  that  tract  of 
land  situate  on  the  east  side  of  Alameda 
street,  in  said  city,  known  as  the  'Sanchez 
Tract,'  and  lots  11,  12,  13,  14,  21,  22,  23,  24, 
in  block  4  of  said  tract,  as  per  subdivision 
map  of  said  tract  made  •  •  •  In  April, 
1871."  The  map  referred  to  did  not  exhibit 
the  land  jn  suit  as  part  of  the  Sanchez  tract 
Said  lots'll,  12.  13,  14,  fronted  north  on  Ban- 
ning street,  and  abutted  south  on  the  other 
four  lots.  Admitting  that,  after  the  lane  was 
vacated,  the  land  in  it  was  considered  by 
plaintiff  as  part  of  the  Sanchez  tract,  yet  it 
was  certainly  an  unsurveyed  and  unplatted 
part,  and  there  is  no  language  in  the  forego- 
ing description  apparently  designed  or  suf- 
ficiently definite  to  carry  any  land  not  de- 
lineated on  the  map.  A  more  serious  ques- 
tion is  whether  the  land  in  Messer's  Lane,  to 
the  middle  of  it,  did  not  become,  when  the 
lane  was  vacated,  by  a  sort  of  accretion, 
parcel  of  the  abutting  lots,  so  as  to  pass 
with  them  by  the  deed  to  Leonls  without 
further  designation.  See  Challiss  v.  Rail- 
road Co.,  45  Kan.  398,  23  Pac.  804;  Railroad 
Co.  V.  Patch,  28  Kan.  470,— cases  turning 
upon  a  peculiar  statute.  We  think  ho  such 
rule  can  obtain  in  this  case.  Th^  convey- 
ance of  land  bounded  by  a  highway  is  pre- 
sumed to  carry  title  to  the  median  line  of  the 
way,  but  there  is  no  reason  in  a  like  pre- 
sumption to  include  land  which  has  formed, 
but  forms  no  longer,  part  of  a  highway.  In 
1875,  when  the  deed  was  made  to  Leonls, 
the  soil  of  the  former  lane,  together  with 
the  .strip  off  the  Mott  &  Johnson  tract,  form- 
ed a  body  of  land  some  70  feet  In  width, 
lying  between  lots  23,  2i,  and  First  street, 
and  wholly  free  from  the  legal  incidents 
which  pertain  to  the  soil  of  a  highway. 
There  Is  therefore  no  more  reason  to  say 
that  any  part  thereof  passed  under  the  des- 
ignation of  those  lots  in  the  deed  than  for 
extending  the  scope  of  .that  description  to 
adjacent  land  (if  such  there  had  been)  which 
never  was  impressed  with  the  highway  use; 
more  especially  since  neither  party  claims 
that  plaintiff  owned  the  fee  in  any  part  of 
said  lane  before  its  vacation  as  a  highway. 
Harris  v.  Elliott.  10  Pet.  23,  54. 

Defendant  pleaded  certain  provisions  of 
the  statute  of  limitations,— sections  323  and 
326,  Code  Civ.  Proc.  We  have  been  unable 
to  find  in  the  record  any  sufficient  evidence 
that  the  land  sued  for,  whether  alone  or 
with  other  land,  was  for  any  period  of  five 
years  before  the  commencement  of  the  ac- 
tion protected  by  a  substantial  inclosure,  or 
was  usually  cultivated  or  Improved;  so  that 
those  sections  are  not  available  as  a  defense. 

3.  In  1882,  J.  A.  Forthman  and  W.  B.  ber- 
gin,  successors  in  interest  of  said  Leonls,  made 
a  deed  to  seven  named  persons,  called  In  the 
deed  "Trustees  of  the  Grace  M.  £.  Church," 
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«f  premises  descrlbefl  tbiu:  "Lot  numliered 
23  and  fractional  lot  24  In  block  4  of  the 
Sanchez  tract,  •  •  •  with  its  continuance 
op  to  the  line  of  First  street  added  thereto  hy 
the  city  conncU  of  Los  Angeles  by  straight- 
ening FhBt  street,"  etc.  In  1883,  the  church- 
that  Is,  as  we  understand  the  evidence,  the 
professed  Christian  society  composed  of  pastor 
and  lay  members  called  the  "Grace  Methodist 
Episcopal  Church,"  gOTemed  locally  by  a 
quarterly  conference  consisting  of  official 
members,  and  acting  as  regards  fiscal  matters 
through  a  board  of  stewards-^erected  an  edi- 
fice for  public  worship  on  the  land  described 
In  this  deed.  Including  the  premises  now  In 
dispute.  Subsequently,  In  December,  1885, 
the  corporation  (appellant  here)  was  formed 
under  sections  593-603  of  the  Civil  Code 
Its  constating  Instruments  show  that  It  was 
created,  amojg  other  purposes,  to  take  charge 
of  the  building,  property,  and  temporalities 
of  the  church;  that  its  principal  place  of  busi- 
ness was  to  be  In  the  church  building;  that 
the  trustees  to  have  the  management  of  its 
aftairs  were  seven  in  number,  and  were  the 
same  persons  styled  "trustees"  in  said  deed 
of  Forthman  and  Bergin;  and  that  such  trus- 
tees were  elected  for  the  purpose  of  forming 
the  corporation  at  a  meeting  of  the  members 
of  the  quarterly  conference  of  said  church. 
Such  title  as  passed  by  the  deed  of  Forthman 
and  Befgin  has  never  been  conveyed  to  the 
corporation.  It  is  provided  in  section  595, 
Civ.  Code,  that  such  a  corporation  may  hold 
all  the  property  of  the  association  owned  prior 
to  incorporation  or  acquired  thereafter  In  any 
manner,  and  transact  all  business  rdative 
thereto.  Appellant  claims  that  It  has  never 
acted  under  this  provision  of  the  statute;  that 
the  seven  persons  named  as  grantees  of  Forth- 
man and  Bergin  hold  whatever  title  passed 
by  that  deed,  and  were  in  possession  of  the 
premises  when  the  action  was  commenced; 
that  the  corporation  "bad  nothing  to  do  with 
either  the  purchase  or  occupation  of  said 
land." 

We  ore  concerned  only  to  determine  who 
was  the  actual  occupant  of  the  premises  when 
.the  suit  was  brought  It  must  be  conceded 
that  no  avowed  taking  of  possession,  nor  as- 
Bomptlon  of  control  of  the  property  by  formal 
act  or  resolution  of  the  corporation,  is  shown 
in  the  record.  But  we  do  not  think  this  was 
necessary.  It  was  the  ecclesiastical  society 
constituting  the  church,  not  the  seven  per- 
sons who  signed  the  articles  of  incorporation, 
that  became  a  legal  entity,  with  power  to 
transact  all  business  relative  to  the  church 
property.  The  trustees  or  directors  were  but 
its  agents  in  that  behalf.  Civ.  Code,  f§  593, 
595,  603;  Robertson  v.  Bullions,  11  N.  Y.  243; 
People's  Bank  v.  St  Anthony's  Church,  109  N. 
Y.  512, 17  N.  B.  408.  It  does  appear  that  the 
church  had  a  pastor  to  whom  it  paid  a  salary; 
that  it  collected  funds,  and  furnished  the 
building,  and  kept  it  in  order.  It  Is  fair  to 
Infer  that  it  was  conducting  the  ordinary  min- 
istrations of  the  church  in  the  ordinary  way. 


by  its  pastor,  board  of  Mevaida,  sexton,  etc.,. 
and  for  these  purposes  used  the  land  in  ques- 
tion as  a  place  of  worship.  The  society  that 
was  doing  these  things  had  become  incorpo- 
rated for  the  express  purpose  of  having  the- 
prox>erty  In  charge,  and  no  longer  existed  as 
a  noncorporate  association.  We  must  there- 
fore attribute  such  acts  of  possession  to  the 
coriKirate  body  which  bad  legal  power  to  per- 
mit and  authorize  them,  rather  than  to  a  con- 
course of  trespassers,  none  of  whom  Individ- 
noUy  had  any  right  to  direct  the  functions  of 
the  church  In  the  utilization  of  the  property. 
That  the  church  i>ermltted  its  taxes  to  be  paid 
and  its  temix)ral  affairs  to  be  managed  by  & 
board  of  stewards,  instead  of  the  board  of 
directors  or  trustees  mentioned  in  the  statute- 
and  the  articles  of  incorporation,  cannot  af- 
fect the  matter.  It  was  the  corporation  which 
was  created  to  control  the  temiporalitles  of  the 
chtirch,  not  the  board  of  trustees;  and  it  1» 
not  important  by  what  name  tt  colled  Its 
agents  for  tliat  purpose.  We  do  not  mean  to 
bold  that  the  fact  of  Incorporation  of  a  reli- 
gious or  benevolent  body  necessarily  estops  a. 
denial  that  the  property  enjoyed  and  used  by 
it  is  possessed  by  the  corporation,  but  only 
that  the  presumption  of  s^ch  possession  Is  so 
strong  as  not  to  be  rebutted  by  evidence  of 
mere  organic  corporate  inactivity,  such  as  ap- 
pears in  this  instance.  It  was  said  by  a  re- 
spectable oourt  that  a  church  edifice  occupied; 
for  the  purpose  of  religions  worship  by  a- 
society  which  had  become  incorporated,  and 
not  used  In  any  other  way,  or  by  any  particu- 
lar individual,  must,  "from  the  very'natur«? 
and  necessity  of  the  case,  be  adjudged  to  be- 
in  actual  occupancy  of  the  corporation."  Lu- 
cas V.  Johnson,  8  Barb.  249.  It  is  not  neces- 
sary In  the  present  case  to  press  the  doctri;i<!' 
so  far.  The  order  denying  a  new  trial  should 
be  affirmed,— a  result  to  occasion,  under  the 
circumstances  appearing,  some  degree  of  re- 
gret; but  It  serva  to  accentuate  the  propriety 
of  ascertaining  the  title  to  realty  before  rath- 
er than  after,  tmdertaklng  its  improvement 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  denying  a 
new  trial  is  affirmed. 


(g  Cal.  Unrep.  tSS> 
OURRX  V.  HOLLAND.     (No.  15,744.)  i 
(Snpreme  Court  of  California.     Sept  16,  189G.) 
AppBAi/— QoESTioirs  or  Fact— CostruOTiHO  Bvi- 

DSNCB. 

Where  the  only  point  in  dispnte  on  an  ap- 
peal relates  to  the  value  of  the  services  sued 
for,  on  which  the  evidence  is  conflicting,  the  ver- 
dict of  the  jury  will  not  be  disturbed. 

Department  2.  Appeal  from  superior  court, 
city  and  coimty  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  Edward  J.  Curry  against  Patrick 
Holland.  Judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.   Affirmed. 

i  Rehearing  denied. 


Digitized  by 


Google 


Cat) 


DIXON  0.  BISLEY. 


M.  E.  Babb  and  A.  F.  Low,  for  appellant. 
SuUlvan  &  Sullivan,  for  respondent. 

PBK  CURIAM.  Action  to  recover  the  rea- 
sonable value  of  work  and  labor  performed  by 
plaintiff  tor  the  defendant  at  the  request  of 
the  latter,  between  September  14,  1888,  and 
September  14,  1889,  In  cutUng  and  fitting 
clothing  In  the  tailoring  establishment  of  the 
defendaat.  In  the  city  of  San  Francisco.  The 
plaintiff  alleged  in  his  complaint  that  his  serv- 
ices thus  rendered  were  reasonably  worth  the 
sum  of  $3,400,  ttat  he  had  been  paid  on  ac- 
count thereof  only  the  sum  of  $2,260,  and 
prayed  judgment  for  the  balance  of  $1,140. 
The  defendant  denied  that  the  reasonable 
value  of  plaintiff's  services  exceeded  $2,260, 
which  had  been  paid  him.  The  cause  was 
tried  by  a  Jury,  whose  verdict  was  in  favor  of 
plaintiff  for  $1,140,  the  sum  demanded.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  denied,  and  his  appeal  is  from  the 
order  denying  his  motion  for  a  new  trial. 

The  only  point  In  dispute  relates  to  the 
value  of  plain  dff's  services,  as  to  which  appel- 
lant contends  that  the  verdict  is  escessive  and 
not  Justified  by  the  evidence.  Upon  this  is- 
sue, however,  there  was  a  substantial  conflict 
of  evidence,  and  for  this  reason  the  verdict  of 
the  jury  should  not  be  dlstiirbed.  The  order 
denying  a  new  trial  is  affirmed. 


(114  Cat  210) 

DUNN  et  al.  v.  DUNN  et  al.     (S.  F.  153.) 

(Supreme  Court  of  California.     Sept.  15,  1896.) 

Judgment — Validity  against  Insane  Person—' 
Collateral  Attack — Innocent  Pdrchasbrs. 

1.  A  judgment  of  forecioenre  entered  against 
■n  insane  person  having  no  guardian,  without 
the  appointment  of  a  guardian  ad  litem.  Is  ir- 
regular, but  not  void. 

2.  Wtiere   land  sold  under  a  foreclosure  has 

gassed  into  the  linnds  of  third  persons,  who  are 
ona   fide  purchasers  for  value,   the  judgment 
under  which  the  sale  was  made.  It  regular  on 
its  face,  though  voidable  In  direct  proceedings, 
or  as  between  the  parties,  cannot  be  collaterally 
.  attacked. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Charles 
W.  Slack,  Judge. 

Action  by  Lizzie  F.  Dunn  and  others 
against  Catherine  Dunn  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

F.  W.  Lawler  and  Henry  K.  Mitchell,  for 
appellants.  Smith  &  Murasky,  for  respond- 
ents. 

•TEMPLE,  J.  Pebmary  26, 1878,  one  Mary 
A.Kingman  owned  the  premises  here  in  ques- 
tion. It  was  foimd  that  she  was  then,  and 
long  prior  thereto  had  been,  insane,  incom- 
petent to  transact  business  or  to  understand 
the  nature  of  her  acts,  and  entirely  without 
understanding,  and  continued  to  be  In  such 
mental  condition  up  to  the  time  of  her  death. 
In  1886.     She  had  not  been  Judicially  declared 


of  unsound  mind,  and  had  no  guardian.  On 
the  date  first 'mentioned,  one  Garwood  loaned 
to  Mary  A.  Kingman  $400,  and  took  from  her 
a  mortgage  upon  the  property  mentioned  to 
secure  the  same.  On  the  11th  day  of  S^- 
tember,  1878,  Garwood  commenced  an  action 
to  foreclose  the  mortgage  against  said  Mary 
A.  Kingman.  Personal  service  of  stmimons 
was  made  upon  Maiy  A.  Kingman.  She  suf- 
fered default,  and  a  decree  of  foreclosure  was 
entered.  A  sale  was  had  imder  the  decree, 
Garwood  being  the  purchaser  for  the  sum  6t 
$555.  No  redemption  was  made,  and  Gar- 
wood obtained  a  deed  from  tbe  sheriff,  and 
In  September,  1879,  sold  and  conveyed  the 
premises  to  the  defendant  Catherine  Dunn 
for  $3,500,  paid  by  said  defendant.  It  was 
found  that  defendant  Catherine  Dimn  had  no 
knowledge  of  the  insanity  of  Mary  A.  King- 
man before  the  commencement  of  this  action, 
and  that  she  purchased  the  property  in  good 
faith,  and  for  a  valuable  consideration.  The 
plaintiffs  are  heirs  at  law  of  Mary  A.  King- 
man, and  bring  this  suit  to  annul  the  mort- 
gage, and  the  judgment  of  foreclosure.  This 
cannot  now  be  done.  The  defendant  Cather- 
ine Dunn  Is  a  purchaser  in  good  faith,  and  for 
a  valuable  consideration.  Insane  persons 
may  be  sued,  and  Jurisdiction  over  them  ac- 
quired, as  of  other  persons.  True,  guardians 
should  be  appointed  to  represent  them.  It 
was,  no  doubt,  the  duty  of  the  plaintiff  to 
cause  it  to  be  done.  But  the  Judgment  en- 
tered without  the  appointment  of  a  guardian, 
though  Irregular,  is  not  void.  Undoubtedly  it 
may  be  vacated  in  a  direct  proceeding,  if  no 
limocent  purchaser  has  acquired  rights  under 
It  But  public  policy  forbids  that  as  to  such 
persons  the  validity  of  the  Judgment  shall  be 
questioned.  The  Judgment  was  regular  on 
Its  face.  The  court  had  Jurisdiction  of  tbe 
subject-matter,  and  of  the  person  of  the  de- 
fendant Tbe  judgment  Itself  was  an  adjudi- 
cation that  the  court  had  jurisdiction,  and,  on 
collateral  attack,  was  conclusive,  except  as  to 
Infirmities  shown  In  the  judgment  roll. 
There  may  be  exceptions  to  this  rule,  but  this 
Is  not  one.  It  is  a  hardship  upon  plaintiffs, 
and  it  is  possible  that  the  mortgage  and  judg- 
ment were  obtained  by  unfair  means.  But 
of  these  defendant  had  no  knowledge,  and  the 
wrong  cannot  be  righted  at  her  expense.  The 
Judgment  Is  affirmed. 


We    concur: 
LAND,  J. 


HBN8HAW,    J.;     McFAR- 


(114  Cal.  204) 
DIXON  T.  RISLEY,  Judge.     (S.  F.  514.) 
(Supreme  CJonrt  of  California.     Sept.  11,  1896.) 
Appeal—  Mandate   and  PROOEEDtNos   Below— 

AUENDMENT  OF  PLEADING— PETITION 

FOR  Mandate. 
1.  Where  the  judgment  for  plaintiff  is  re- 
versed on  appeal,  with  leave  to  him  to  amend 
his  complaint  In  certain  specified  respects,  the 
trial  court  cannot  impose  payment  of  costs, 
as  a  condition  to  permission  to  file  the  amend- 
ed complaint 
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2.  Even  in  a  case  where  the  trial  court  has  a 
right  to  impose  payment  of  coats,  as  a  condition 
to  permission  to  file  an  amended  complaint,  it 
Bhould  not  order  proceedings  stayed  for  an  in- 
definite period,  till  such  costs  are  paid;  but,  if 
plaintiff  refused  to  comply  with  the  condition. 
It  should  proceed  with  the  trial  as  the  pleadings 
are,  and  then,  if  plaintiff  is  defeated,  he  can, 
on  appeal,  present  the  question  whether,  in  re- 
fusing the  amendment,  the  court  abused  its  dis- 
cretion. 

3.  A  petition  for  mandate  to  require  the  trial 
court  to  allow  filing  of  amended  complaint,  in 
.accordance  with  the  judgment  of  the  appellate 
court  granting  leave  to  plaintiff  to  amend  his 
complaint  in  certain  specified  respects,  need  not 
set  out  in  detail  the  facts  constituting  the  cause 
of  action,  or  show  what  were  the  allegations 
of  the  amended  complaint. 

Department  2.  Application  by  H.  S.  Dixon, 
an  insane  person,  by  his  guardian,  J.  R.  Dixon, 
for  writ  of  mandate  to  E.  W.  Risley,  Judge  of 
the  superior  court  of  Fresno  county.  Grant- 
ed. 

Minor  &  Ashley,  for  petitioner.  Horace 
Hawes,  for  respondent 

TEMPLE,  J.  This  Is  an  application  for  a 
writ  of  mandate  to  require  the  superior  court 
of  the  county  of  Fresno  to  allow  plaintiff  In 
a  certain  action  there  pending  to  amend  his 
complaint,  and  to  proceed  with  the  trial.  H. 
S.  Dixon  in  April,  1891,  commenced  an  action 
In  the  superior  court  of  Fresno  county  to  fore- 
close a  mortgage.  After  the  commencement 
of  the  action,  plaintiff  became  Insane,  and  J. 
R.  Dixon  was  appointed  guardian  for  him. 
An  amended  complaint  was  then  filed,  in 
which  J.  R.  Dixon,  as  guardian  of  H.  S. 
Dixon,  was  plaintiff.  The  defendants  appear- 
ed and  answered,  and  the  case  was  tried,  with 
the  result  that  plaintiff  recovered  Judgment. 
This  Judgment,  on  appeal  to  this  court,  was 
reversed  and  remanded,  with  leave  to  plain- 
tiff to  amend  his  complaint  in  certain  respects 
specified.  39  Pac.  857.  After  the  remittitur 
had  been  filed  In  the  superior  court,  an  order 
was  made,  by  stipulation  of  the  respective 
parties  In  open  court,  that  In  all  further  pro- 
ceedings plaintiff  be  represented  by  his  guar- 
dian, and  have  leave  to  file  an  amended  and 
supplemental  complaint.  The  amended  and 
supplemental  complaint  was  filed  In  pursu- 
ance of  the  order.  Afterwards,  upon  defend- 
ants' motion,  and  upon  notice,  the  court  mod- 
ified the  order  allowing  an  amended  complaint 
to  be  filed,  by  requiring  plaintiff,  as  a  condi- 
tion for  permission  to  file  the  amended  com- 
plaint, to  pay  the  costs  of  the  appeal,  together 
with  accruing  costs,  and  ordered  that  all  pro- 
ceedings In  the  cause  be  stayed  until  such 
costs  were  paid;  and  the  court  further  order- 
ed that  defendants'  time  to  answer  the  amend- 
ed complaint  be  extended  until  10  days  after 
compliance  with  the  order  on  the  part  of 
plaintiff,  and  after  notice  of  such  compliance 
had  l)een  given.  Plaintiff  has  not  paid  such 
costs,  but,  after  the  making  of  said  last-men- 
tioned order,  he  asked  the  court  to  vacate  the 
same,  and  to  set  the  cause  for  trial.  This  the 
court  refused  to  do,  and  still  refuses  to  pro- 


ceed with  the  trial  of  said  cause  unless  plain- 
tiff first  pays  said  costs. 

The  respondent  demurs  to  the  petition  on 
the  ground  that  it  does  not  state  sufllclent 
facts,  and  as  uncertain.  The  point  of  the  de- 
murrer. In  regard  to  uncertainty.  Is  that  It 
does  not  set  out  the  facts  constituting  the 
cause  of  action  in  detail,  or  show  what  were 
the  allegations  or  contents  of  the  amended 
complaint.  This  was  not  necessary.  The 
court  was  directed  to  permit  plaintiff  to 
amend  his  complaint  In  certain  respects,  which 
were  specified.  He  had  an  absolute  right  to 
make  those  amendments.  Undoubtedly,  It  was 
within  the  power  of  the  superior  court  to  In- 
terpret the  Judgment  rendered  here,  and  to 
restrict  the  plaintiff  to  those  amendments.  If 
the  court  erred  in  Its  construction  of  the  Judg- 
ment rendered  by  this  court,  or  abused  its  dis- 
cretion in  refusing  other  amendments,  such 
error  or  abuse  of  discretion  could  not  be  cor- 
rected by  mandate.  Plaintiff  would  be  forced 
simply  to  take  his  exceptions,  and  seek  his 
remedy  upon  an  appeal  from  the  Judgment. 
But  when  the  court  refuses  to  allow  the 
amendments  which  were  ordered  by  this  court, 
even  as  understood  by  the  trial  c6urt,  it  re- 
fuses to  obey  the  direction  of  this  court,  and 
obedience  may  be  compelled.  It  Is  not  the 
province  of  that  court  to  affix  conditions  to 
the  exercise  of  privileges  granted  by  this,  un- 
less, as  is  sometimes  done,  this  court  directs 
that  the  amendment  may  be  made  on  terms 
to  be  fixed  by  the  trial  court.  It  Is  conceded 
that  the  learned  Judge  of  the  superior  court 
acted  in  making  the  order  in  no  contumacious 
spirit,  but  conscientiously,  in  the  discharge  of 
his  duty;  but  there  has  sometimes  been  fric- 
tion, and.  If  the  Judge  could  Impose  condi- 
tions upon  the  exercise  of  rights  granted  by 
this  court,  a  litigant  could  in  some  cases  be  de- 
prived of  the  benefit  of  a  Judgment  in  his  fa- 
vor here. 

In  no  event,  however,  was  the  court  Justi- 
fied in  making  an  order  which  is  equivalent 
to  a  refusal,  for  an  indefinite  period,  to  try 
the  case.  If  the  court  had  the  right  to  Impose 
the  conditions,  and  the  plaintiff  refused  to 
comply  with  them,  the  court  should  proceed 
with  the  trial  on  the  pleadings  as  they  now 
are.  Then,  if  the  plaintiff  were  defeated,  he 
cotild,  on  appeal,  present  the  question  wheth- 
er, in  refusing  the  amendment,  the  court  abus- 
ed its  discretion.  Under  the  order  the  plain- 
tiff must  pay  the  costs,  or  leave  his  case  for- 
ever untried.    Let  the  writ  Issue  as  prayed  for. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  .7. 


an  Oal.   207) 

POWER  V.  MAY,  Tre.isurer.     (Sac  100.) 

(Supreme  Court  of  California.     Sept.  14,  1896.) 

Counties— Officers— CosTRACTB  for  Attorney's 
Sbkvicks. 

1.  The  board  of  county  supervisora  has  power 
to  employ  an  attorney  to  collect  a  claim  due  the 
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eonnty  from  the  state.     Lassen  Co.  v.  Shinn, 
28  Pac.  365,  88  Cal.  510,  followed. 

2.  Where  services  have  been  rendered  for  the 
benefit  of  the  county  in  a  manner  nuthorized  by 
law,  the  boat^  of  county  supervisors,  having 
had  original  power  in  the  premises,  may  cure 
informalities  m  procedure  by  n  subsequent  rati- 
fication and  recognition  of  its  liability. 

3.  A  contract  by  the  board  of  county  super- 
visors with  its  clerk,  under  regular  salary  _  as 
such,  to  pay  him  a  commission  for  collecting 
moneys  from  the  state,  he  and  the  county  at- 
torney having  agreed  that  the  former  should  get 
the  contract  and  the  letter  do  the  work,  and  the 
two  divide  the  compensation,  is  void,  as  an  at- 
tempt to  increase  the  compensation  of  a  public 
oflScial  during  his  term  of  office. 

Department  2.  Appeal  from  superior  court, 
Tulare  county. 

Action  by  Maurice  B.  Power  against  K.  A. 
May,  treasurer  of  Tulare  county.  Judgment 
for  plaintiEf,  and  defendant  appeaJs.  Ke- 
versed. 

F.  B.  Howard  and  T.  B.  Clark,  for  appel- 
lant. Lamberson  &  MlddlecofT,  for  respond- 
ent 

HENSHAW,  J.  This  Is  an  appeal  from  a 
Judgment  given  on  the  pleadings.  Plaintiff 
applied  for  a  writ  of  mandate  against  defend- 
ant, treasurer  of  Tulare  county.  In  his  com- 
plaint he  averred  simply  that  the  auditor  of 
the  county  had  Issued  to  him  a  warrsint,  pay- 
able out  of  the  hospital  fund,  which  warrant 
recited  that  it  was  "for  commissions  on  mon- 
eys collected  from  tie  state  on  indigents." 
The  warrant  was  presented  to  the  treasurer, 
who  refused  to  pay  it,  although  there  was 
and  Is  sufficient  unappropriated  money  In  the 
fund  for  that  purpose.  After  the  filing  of 
defendant's  answer  the  court  rendered  the 
judgment  appealed  from. 

Respondent  contends  that  the  only  ques- 
tions presented  by  the  appeal  are  two  ques- 
tions of  law:  (1)  Has  the  board  of  supervis- 
ors the  i)ower  to  employ  an  attorney  for  the 
purpose  of  collecting  a  claim  due  the  county 
from  the  state?  This  question  is  completely 
answered  by  the  case  of  Lassen  Co.  v.  Shinn, 
88  Cal.  510,  26  Pac.  3G5.  (2)  Can  the  board  of 
supervisors  legally  allow  a  claim  for  the  ben- 
eficial use  of  money,  labor,  or  property,  al- 
though the  formalities  necessary  to  bind  the 
county  have  not  been  employed?  Without 
entering  Into  an  elaborate  consideration  of 
this  question.  It  is  sufficient  to  say  that  this 
may  at  times  and  under  certain  circumstan- 
ces be  done,  provided  the  power  to  do  so  Be 
not  withheld  In  the  grant  of  powers  to  the 
board,  and  provided,  further,  that  the  service 
has  been  bestowed  or  the  money  expended 
for  the  benefit  of  the  county  in  a  manner  au- 
thorized by  law.  Under  such  circumstances, 
if  the  board  had  original  power  in  the  prem- 
ises, It  may  cure  Infonnalities  or  Irregulari- 
ties In  procedure  by  a  subsequent  ratification 
and  recognition  of  Its  liability.  Waltz  v. 
Ormsby  Co..  1  Nev.  370;  Pimental  v.  City  of 
San  Francisco,  21  Cal.  352. 

But,  while  both  of  these  questions  may  thus 
be  resolved  In  favor  of  respondent,  their  an- 


swers do  not,  as  respondent  claims,  remove 
all  dlfflealties.  The  pleading  of  defendant  is 
far  from  being  a  model.  Indeed,  it  is  an 
extremely  bad  pleading.  It  denies  matters 
not  averred  In  the  complaint.  It  "alleges 
that  defendant  has  been  Informed,  and  has 
reason  to  believe,  and  does  believe"  certain 
facts,  but  does  not  aver  the  existence  of  these 
facts.  It  expressly  admits  in  one  paragraph 
tbat  there  Is  money  In  the  hospital  fund  sutU- 
cient  to  pay  the  amount  claimed,  after  pay- 
ment of  all  other  sums  legally  chargeable 
against  that  fund,  and  elsewhere  seems  to 
aver  that  the  moneys  of  the  fund  bad  all 
been  exhausted  before  presentation  of  the  de- 
mand. Imperfect  and  inartistic  as  the  an- 
swer undoubtedly  is,  nevertheless  It  suffi- 
ciently sets  forth  certain  matters  In  defense. 
If  these  matters  constitute  a  defense,  then  it 
would  be  good  against  demurrer,  and  the 
court  erred  in  rendering  judgment  upon  the 
pleadings.  The  complaint  discloses  nothing 
of  the  nature  or  origin  of  the  demand  of  plain- 
tiff for  which  the  warrant  was  ordered  dravra. 
If  the  demand  was  illegal,  then,  indubitably, 
the  treasurer  was  authorized  to  refuse  pay- 
ment of  it,  and  to  show  this  In  his  answer. 
It  Is  the  illegality  of  the  claim  which  he 
seeks  to  show,  and  to  do  this  be  pleads  that 
the  board  of  supervisors,  upon  December  8, 
1894,  by  resolution,  ordered  that  John  Broder 
be  employed  and  authorized  to  collect  from 
the  state  moneys  due  for  the  care  of  indi- 
gents, orphans,  and  half  orphans,  said  Broder 
to  receive  as  compensation  15  per  cent,  of  all 
moneys  so  collected.  At  the  date  of  this 
employment,  and  thereafter,  Broder  was  clerk 
of  the  board  of  supervisors,  under  regular 
salary,  paid  by  the  county  of  Tulare.  Mau- 
rice E.  Power,  the  plaintiff,  at  that  time  and 
thereafter,  was  the  district  attorney  of  the 
county,  and  the  agreement  between  the  two 
was  that  Broder  should  secure  the  employ- 
ment. Power  should  perform  the  service,  and 
the  two  should  divide  the  compensation. 
Plaintiff's  claim,  presented  to  the  board,  was 
"for  commissions  on  $3,926.25  allowed  by  the 
state  to  Tulare  county  as  per  contract  with 
John  Broder,"  etc.  Defendant  also  averred 
tliat  the  contract  Is  nonassignable,  and  that 
It  Is  void.  There  Is  enough  here,  if  the  alle- 
gations are  true,  to  have  entitled  the  defend- 
ant to  a  judgment.  The  averments,  then, 
constitute  a  defense.  Plaintiff's  claim  Is  ex- 
pressly based  upon  the  Broder  contract.  If 
by  this  contract  the  supervisors  attempted  to 
Increase  the  compensation  of  a  public  official 
during  his  term  of  office,  the  contract  is  void, 
and  cannot  be  made  the  basis  of  a  recovery 
in  the  hands  of  any  person.  If  Broder,  as 
clerk  of  the  board,  colluded  with  Power,  the 
then  district  attorney,  to  procure  for  them- 
selves a  contract.  It  was  not  only  void  as  an 
attempt  to  increase  their  compensation,  but 
void  as  against  public  policy,  which  sternly 
discountenances  any  personal  Interest  upon 
tie  part  of  public  officers  in  public  contracts. 
The  judgment  is  reversed,  and  the  cause  re- 
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manded,  wlOi  fflrecdoiui  to  tbe  trtal  cotirt  to 
deny  pialntUTa  modoa  for  Judgmeirt. 


We    concor: 
PLB,  J. 


MCFARL.AKD.    J.;     TEiM- 


(6  Cal.  Unrep.  433) 

KEIiLT  et  aL  T.  LEMBEROER  et  aL     (S.  F. 
160.)' 

(Bapreme  Conrt  of  California.     Sept.  15,  1896.) 
Ubchakic'8  Liin— Rbpdtso  OWNEBOr  Fbihises. 

1.  A  daim  of  lien  mffident  in  form  U  prop- 
erly admitted,  as  EKaiust  objection  that  it  does 
not  correctly  state  the  names  of  either  the  own- 
ers or  reputed  owners  of  the  premises,  there  be- 
ing at  the  time  no  eridenoe  before  the  court  to 
contradict  its  terms. 

2.  Though  one  states,  in  bis  daim  of  lien,  that 
a  certain  person  is  owner  and  reputed  owner  of 
the  premises,  his  lien  is  not  impaired  by  proof 
that  such  person  was  the  reputed  owner  only. 

S.  A  finding  that  one  was  the  reputed  owner 
of  premises,  as  alleged  in  a  claim  of  mechanic's 
lien,  is  not  impaired  by  the  fact  that  conrey- 
ances  to  other  persons  were  on  record. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  F.  W.  Henshaw, 
Judge. 

Action  by  Kelly  and  otlien  against  Lem> 
berger  and  others.  From  a  judgment  for 
plaintiffs,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Morrison,  Stratton  &  Foerster,  for  appel- 
lants. C.  L.  OolTln,  T.  F.  Graber,  and 
Charles  F.  Hanlon,  for  respondents. 


PER  CURIAM.  Four  actions  baring  been 
brought  against  the  defendants  'to  foreclose 
mechanics'  liens  upon  certain  land  In  Berke- 
ley, tbey  were  consolidated  and  tried  togeth- 
er under  the  above  title.  One  of  these  ac- 
tions was  brought  by  H.  W.  Taylor,  and 
Judgment  was  rendered  in  bis  favor,  giving 
him  a  personal  Judgment  against  Lemberger, 
and  making  the  saine  a  lien  upon  the  land. 
Certain  of  the  defendants  moved  for  a  new 
trial  as  against  the  claim  of  Taylor,  and  the 
present  appeal  is  taken  from  Oxn  judgment 
and  from  the  order  denying  tbelr  motion  for 
a  new  trial. 

The  question  presented  by  the  appellants  Is 
the  sutflciency  of  the  claim  of  lien  filed  by 
Taylor,  and  the  error  relied  upon  by  them  in 
their  motion  for  a  new  trial  was  the  admis- 
sion in  evidence  of  this  claim  of  lien  and  the 
insufficiency  of  the  evidence  to  sustain  cer- 
tain flndings.  For  the  purpose  of  stating 
"tbe  name  of  the  owner  or  reputed  owner,  if 
known,"  of  the  land  upon  which  the  Improve- 
ments were  made,  the  claim  of  Uen  offered 
In  evidence  was  as  follows:  "That  Charles 
A.  Bailey  and  Frank  Lemberger  are  the 
names  of  the  owners,  and  they  are  the  re- 
puted owners,  of  said  premises,  and  caused 
said  buildings  and  structures  to  be  erected 
and  constructed."  The  defendants  objected 
to  its  introduction,  upon  the  ground  that  it 
did  not  correctly  state  the  names  of  eithw 

a  Brtiwring  denied. 


the  owner  or  owners,  or  reputed  owner  or 
owners,  of  the  premises,  and  excepted  to 
the  ruling  of  the  court  in  admitting  it  in 
evidence.  The  claim  of  lien  was,  however, 
sufficient  in  form  to  comply  with  the  reqaite- 
ments  of  the  statute,  and  at  the  time  It  was 
offered  it  does  not  appear  that  there  was  any 
evidence  before  the  court  to  contradict  its 
terms.  It  was  not  error,  tberefore,  to  admit 
it  in  evidence. 

From  the  findings  of  the  court  it  appears 
that  at  the  time  the  claim  of  lien  was  filed 
the  appellant  Bailey  was  the  actual  owner 
of  the  northerly  12  feet  of  tbe  land,  and 
that  the  wife  of  Lemberger  owned  the  24 
feet  adjoining,  and  the  defendant  Claims  the 
southerly  36  feet.  In  the  bill  of  exceptions 
tbe  defendants  specify,  as  one  of  the  partic- 
ulars wherein  tbe  evidence  is  insufficient  to 
Justify  the  decision,  "tliat  part  of  finding  1 
which  finds  that  at  the  time  of  the  filing  of 
the  lien  the  defendant  Frank  Lemberger 
was  the  owner  of  aU  the  land  in  said  finding 
descr'ied."  This  exception,  however,  mis- 
conceives the  language  of  tjie  finding.  The 
court  did  not  find  that  he  was  tbe  "owner," 
but  that  he  was  the  "reputed  owner,"  and 
the  appellants  have  not  excepted  to  the  suf- 
ficiency of  the  evidence  to  sustain  this  find- 
ing. The  statute  does  not  require  the  claim- 
ant to  state  tbe  name  of  the  actual  owner, 
at  the  risk  of  losing  his  Hen,  but  makes  his 
statement  of  tbe  name  of  tbe  repnted  owner 
as  effective  as  that  of  the  true  owner.  Cor- 
bett  V.  Chambers,  109  CaL  178,  41  Pac.  873. 
The  statement  of  the  same  name  as  owner 
and  as  reputed  owner  does  not  deprive  the 
claimant  of  his  lien.  Arata  v.  Mining  Co., 
65  CaL  340,  4  Pac.  195.  And,  as  he  is  only 
required  to  state  the  name  of  tbe  owner  or 
reputed  owner,  "if  known,"  he  may,  if  be 
does  not  know  the  name,  perfect  his  Uen 
without  naming  any  owner.  Lumber  Co.  v. 
Newkirk,  80  CaL  275,  22  Pac.  231.  In  tbe 
absence  of  any  exception  to  this  finding,  we 
must  assume  that  there  was  ample  evidence 
to  show  that  Lemberger  was  the  reputed 
owner  of  tbe  premises,  and,,  if  so,  tbe  state- 
ment of  ownership  in  the  claim  of  lien  was 
sufficient  Its  sufficiency  was  not  Impaired 
by  the  further  statement  that  Bailey  was 
also  tbe  reputed  owner.  The  court  does  not 
find  that  Bailey  was  not  a  reputed  owner  at 
the  date  of  Taylor's  contract  with  Lember- 
ger, or  thereafter,  but  is  silent  in  reference 
thereto,  and  Its  finding  that  be  was  tbe  re- 
puted owner  prior  thereto  is  immaterial.  It 
appears  from  the  flndings  that  Bailey  was 
the  actual  owner  of  a  portion  of  the  land, 
and  no  exception  Is  made  to  tbe  flndings  of 
the  court  that  the  buildings  were  constructed 
with  the  knowledge  and  consent  of  the  actual 
owners  of  the  entire  land.  The  fact  that 
conveyances  to  these  owners  had  been  placed 
on  record  does  not  Impair  the  finding  that 
Lemberger  was  the  reputed  owner,  and  tbe 
dates  of  such  record  were  an  immaterial  fact, 
and  not  an  issue  in  tbe  caae^  and  It  was  not 
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necessary  for  the  court  to  make  any  find- 
ing thereof.  The  judgment  and  order  are 
affirmed. 


(U4  CaL  242) 

VENTUHA  COTTNTY  t,  CLAY  et  at     (L.  A 

159.) 

(Supreme  Court  of  California.     Sept.  16,  1896.) 

Action  aoainbt   Codntt   Tkeaslber— Plbadino 

— jukisdiciion  of  supeuiob  coobt. 

1.  A  complaint  on  a  bond  by  a  county  against 
its  treasurer  and  bis  bondsmen  to  recover  sums 
alleged  to  have  been  illegally  paid  out  by  him 
is  not  demurrable  as  being  ambiguous  because  in 
the  prayer  a  penalty  is  asked  for  which  is  not 
authorized  in  such  action. 

2.  A  complaint  by  a  county  against  a  county 
treasurer,  to  recover  money  alleged  to  have  been 
paid  out  by  him  on  a  warrant  issued  for  a  claim 
on  which  the  county  was  not  liable,  is  not  de- 
murrable because  it  does  not  set  out  the  con- 
tents of  the  warrant,  where  from  the  facts  al- 
leged its  illegality  must  have  been  apparent  on 
its  face,  if  drawn  in  compliance  with  the  stat- 
ute (County  Government  Act,  §  114),  which  pro- 
vides that  "all  warrants  must  distinctly  specify 
the  liability  for  which  they  are  drawn  and 
when  it  accrued."- 

3.  The  superior  court  is  not  deprived  of  juris- 
diction of  an  action  because  the  separate  sums 
sued  for  are  less  than  $300  each,  where  the  ag- 
gregate for  which  judgment  is  asked  is  greater 
than  that  sum. 

Commissioners'  decision.  Department  1. 
Appeal  from  snpe/lor  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  Ventura  county  against  Henry 
Clay  and  others.  From  a  Judgment  for  de- 
fendants on  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed. 

H.  L.  Poplin,  for  appellant  Orestes  Orr, 
Barnes  &  Selby,  and  Blackstock  &  Ewlng, 
tor  respondents. 

VANCLIEF,  O.  This  appeal  is  from  a  judg- 
ment In  fbvor  of  defendants  on  demurrer  to 
the  complaint,  and  whether  or  not  the  lower 
court  erred  in  sustaining  the  demurrer  is  the 
only  matter  in  controversy.  The  defendant 
Clay  was  elected  to  the  office  of  treasurer  of 
said  county  for  the  term  commencing  on  the 
first  Monday  in  January,  1893,  and  the  other 
defendants  are.  sureties  on  his  official  bond  for 
that  term;  and  this  action  is  upon  that  official 
bond,  to  recover  money  alleged  to  have  been 
unlawfuUy  paid  out  from  the  treasury  of  said 
county  by  Clay  during  said  term  of  office. 
The  complaint  consists  of  38  counts,  each 
charging  the  payment  of  a  distinct  sum  of 
money  from  the  treasury  without  authority  of 
law,  the  sums  charged  to  have  been  so  paid 
out  aggregating  nearly  $4,000.  The  only  sub- 
stantial differences  in  the  counts  are  that  the 
several  payments  are  alleged  to  have  been 
made  at  different  times,  and  that  all  were  not 
made  to  the  same  person,  but  a  portion  there- 
of to  different  persons  and  for  different  kinds 
of  service.  That  part  of  the  first  count  to 
which  alone  t^e  demurrer  applies  is  substan- 
tially a  sample  of  that  part  of  each  of  the  oth- 
er counts  to  which  the  demurrer  is  applicable. 


excepting  the  aforesaid  differences,  which  are 
not  material  to  the  merits  of  the  demurrer,  and 
Is  as  follows:  "That  on  or  about  the  8th  day 
of  March,  1894,  F.  E.  Smith  filed  a  claim 
against  the  county  for  three-fifths  of  a 
month's  service  during  the  month  of  Febru- 
ary, 1894,  for  the  sum  of  $60,  which  services 
were  performed,  as  plalntlfi  is  Informed  and 
t]eUeve8,and  so  alleges  the  fact  to  be,  in  assist- 
ing the  recorder  and  auditor  of  said  county  in 
the  performance  of  the  dutiesof  his  office;  and 
the  board  of  supervisors  of  said  county,  on  oc 
about  the  said  8th  day  of  March,  1894,  vrith- 
out  any  authority  of  law,  and  when  the  said 
claim  was  not  a  legal  charge  against  the  said 
county,  allowed  said  claim,  and  thereupon  the 
auditor  of  said  coimty  drew  a  warrant  In  fa- 
vor of  said  F.  E.  Smith  for  said  sum  of  $60 
on  the  treasury  of  said  county  without  any 
authority  of  law,  and  the  said  F.  E.  Smith 
presented  the  same  to  the  said  Henry  Clay 
as  treasurer  of  said  county,  which  warrant  the 
said  treasurer  then  paid  out  of  the  general 
fund  of  said  county,  while  and  when  the  said 
warrant  and  claim  was  not  a  legal  charge 
against  ssld  county,  to  the  damage  of  said 
county,  plaintiff,  in  the  sum  of  $60,  which  ^um 
is  due  and  unpaid  from  .said  defendants  to 
said  plaintiff."  The  official  bond  is  in  fnrm 
and  substance  such  as  is  required  by  law,  and 
is  fully  set  out  in  the  complaint.  The  prayer 
of  the  complaint  is:  "Wherefore  plaintiff  de- 
mands judgment  against  said  defendants  for 
the  sum  of  three  thousand  nine  hundred  and 
thirty  dollars,  the  money  so  paid  out  by  said 
treasurer  without  authority  of  law  as  afore- 
said, together  with  twenty  per  cent,  damages 
for  the  use  of  said  sum  of  money."  The 
grounds  of  the  demurrer  are:  That  each  count 
Is  uncertain  and  ambiguous  in  several  speci- 
fied particulars;  that  there  is  a  misjolndei'  of 
causes  of  action;  that  some  of  the  alleged 
causes  of  action  appear  to  be  barred  by  the 
statutes  of  Ihnitatlons;  that  the  court  had  no 
JurlBdlctlon  of  the  subject-matter  of  the  ac- 
tion; and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Two  of  the  sureties  on  the  bond  demurred 
separately,  but  all  the  grounds  of  their  de- 
murrer are  embraced  in  the  above  statement 

1.  The  so-called  specifications  of  uncertainty 
are  hardly  intelligible,  and  merit  no  considera- 
tion, except  to  say  that,  however  defective  the 
complaint  may  be  in  other  respects,  it  is  not 
subject  to  the  objection  that  it  is  nucertaln. 

2.  The  demurrer  specifies  that  each  count 
is  ambiguous  for  the  same  reasons  that  It  Is 
uncertain.  In  their  brief,  however,  counsel 
for  respondents  contend  that  the  complaint 
is  ambiguous  for  a  reason  not  specified  in  the 
demurrer,  namely,  that  it  appears  doubtful 
whether  the  action  is  for  a  breach  of  the  of- 
ficial bond,  or  for  the  enfMrcement  of  a  stat- 
utory penalty;  that,  while  the  body  of  the 
complaint  Indicates  that  the  cause  of  action 
Is  a  breach  of  the  bond,  the  prayer  tot  "twen- 
ty per  cent,  damages  for  the  use  of  the  mon- 
ey" indicates  that  the  action  Is  based  upon 
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section  8  of  the  county  gOTernment  act, 
which  authorizes  the  recovery  of  20  per  cent, 
damages  in  actions  founded  thereon.  It  is 
unnecessary  to  follow  and  answer  in  detail 
the  futile  arguments  of  counsel  to  sustain 
this  point.  It  is  enough  to  say  that  there  is 
nothing  In  the  body  of  the  complaint  indicat- 
ing that  the  action  is  based  upon  section  8  of 
the  county  government  act,  nor  that  It  is  not 
wholly  based  upon  the  official  bond  set  out 
in  the  complaint;  and,  conceding  that  the 
prayer  asks  for  more  damages  or  Interest 
than  Is  warranted  by  the  facts  alleged  in 
the  complaint,  yet  the  complaint  is  not  sub- 
ject to  demurrer  on  that  ground.  Bailey  v. 
Dale,  71  Cal.  35,  11  Pac.  804;  Althof  v.  Con- 
helm,  38  Cal.  230. 

3.  It  Is  contended  that  the  complaint  Is 
ambiguous  and  uncertain  as  to  the  terms  and 
contents  of  the  auditor's  warrants  alleged  to 
have  been  paid  by  the  treasurer;  and,  for 
aught  that  is  alleged,  those  warrants  may 
have  appeared  to  be  for  the  payment  of 
claims  legally  chargeable  to  the  county.  As- 
suming, as  we  must,  that  the  treasurer  knew 
the  law,  and  especially  the  law  prescribing 
his  official  duties,  he  must  have  known,  for 
example,  that  an  auditor's  warrant,  direct- 
ing him  to  pay  F.  E.  Smith  $60  for  services 
"in  assisting  the  recorder  and  auditor  of 
said  county  In  the  performance  of  the  duties 
of  his  office,"  was  an  order  to  pay  a  claim 
which  was  not  legally  chargeable  to  the 
county,  and  that  his  payment  of  such  or- 
der with  money  belonging  to  the  county  was 
a  breach  of  his  official  bond;  and,  since 
such  was  the  alleged  purport  and  substance 
of  the  warrant,  It  must  have  appeared  upon 
its  face  that  the  claim  for  which  it  was 
drawn  was  not  legally  chargeable  to  the 
county,  and  was  therefore  void.  In  this  re- 
spect the  case  difters  materially  from  the 
case  of  Los  -Angeles  Co.  v.  Lankersblm,  100 
Cal.  52a,  35  Pac.  153,  556.  In  that  case  it 
was  held  that  the  treasurer  was  excusable 
for  having  paid  what  purported  to  be  an  au- 
ditor's warrant  on  the  school  fund  without 
notice  that  It  was  not  based  upon  a  requisi- 
tion of  the  superintendent  of  schools,  nor 
otherwise  invalid.  The  decision  rested  upon 
a  finding  by  the  trial  court  that  the  pay- 
ment by  the  treasurer  "was  made  upon 
what  purported  to  be  a  county  auditor's  war- 
rant made  payable  to  one  C.  H.  Delevan," 
and  it  was  held  that,  without  any  showing  to 
the  contrary.  It  must  be  presumed  that  the 
warrant  was  regular  In  form  and  substance. 
But  in  the  case  at  bar  the  substance  of  the 
warrant  is  alleged  to  have  been  such  that  its 
illegality  must  have  been  apparent  on  its 
face.  It  Is  alleged  that  the  warrant  was 
drawn  for  the  payment  of  a  claim  for  serv- 
ices In  assisting  the  recorder  and  auditor  (a 
salaried  officer)  "In  the  performance  of  the 
duties  of  his  office."  This  Implies  that  the 
warrant  stated  the   services   for   the   pay- 


ment of  which  the  warrant  was  drawn.  In 
addition  to  this,  the  county  government  act 
(section  114)  prescribes  that  "all  warrants 
must  distinctly  specify  the  liability  for  which 
they  are  drawn,  and  when  It  accrued."  This 
provision,  according  to  the  rule  in  Los  An- 
geles Co.  V.  Lankershim,  supra,  authorizes 
the  presumption,  nothing  appearing  to  the 
contrary,  that  the  auditor's  warrants  in 
question  distinctly  specified  the  liability  for 
which  they  are  alleged  to  have  been  drawn. 
If  the  complaint  misstated  the  UablUty  for 
which  any  warrant  was  drawn,  to  the  preju- 
dice of  the  defendants,  such  misstatement 
was  matter  of  defense,  and  could  have  been 
corrected  by  answer. 

4.  There  is  no  merit  in  the  point  that  the 
cause,  or  any  cause,  of  action  appears  to  be 
barred  by  any  statute  of  limitation.  The 
complaint  shows  that  all  the  warrants  were 
paid  by  the  treasurer  during  his  said  term  of 
office,  and  within  three  years  next  preceding 
the  commencement  of  the  action;  and,  as 
above  shown,  the  action  is  upon  a  written 
contract,  and  not  upon  a  penal  statute. 

5.  Nor  is  there  anything  worthy  of  special 
consideration  In  the  point  that  the  superior 
court  had  no  jurisdiction  of  the  subject-mat- 
ter of  tlie  action.  Bailey  v.  Sloan,  65  Oal. 
387,  4  Pac.  340. 

6.  It  seems  difficult  to  understand  why 
counsel  claim  there  is  a  misjoinder  of  causes 
of  action,  unless  It  may  be  that  the  prayer 
for  20  per  cent,  damages  had  the  effect  to 
characterize  all  the  alleged  causes  of  action 
as  being  merely  penal.  But  it  Is  too  clear 
for  argument  that  such  prayer  did  not 
change  the  alleged  breaches  of  the  official 
bond  into  causes  of  action  of  a  penal  nature. 

7.  The  only  ground  upon  which  it  is  claim- 
ed that  the  complaint  is  deficient  in  facts 
necessary  to  constitute  a  cause  of  action  is 
that  it  docs  not  show  that  the  treasurer  had 
notice  that  the  claims  for  the  payment  of 
which  the  warrants  were  drawn  were  not 
legally  chargeable  to  the  county.  This  point 
has  been  considered,  but  the  following  cases 
relating  to  the  duty  and  responsibility  of  the 
treasurer  may  be  added:  Herriam  v.  Super- 
visors, 72  Cal.  517,  14  Pac.  137;  Linden  y. 
Case,  46  Cal.  171;  Trinity  Co.  v.  McCammon, 
25  Cal.  121.  The  complaint  fully  complies 
with  the  rule  announced  in  the  case  of 
Hedges  v.  Dam,  72  Cal.  520,  14  Pac.  133,  cit- 
ed by  respondent  I  think  the  judgment 
should  be  reversed,  and  the  cause  remanded, 
with  Instruction  to  the  lower  court  to  over- 
rule the  demurrers. 

We  concur:    BELCHER,  C;  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
struction to  the  lower  court  to  overrole  the 
demurrers. 
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(8  Colo.  Am-  223) 

600DALE  T.  MIDDAUGH.1 
(Court  of  Appeals  of  Colorado.     June  8,  1896.) 

FlUUDULBXT     RepRBSEXTATIOMS— WUES     ACTIOS- 
ABLE— AGEXOY  — KSTOPPEI.. 

1.  Defendant,  who  had  money  of  the  plaintiff 
in  his  hands,  induced  her  to  loan  it  to  a  third 
person,  who  was  unknown  to  her,  by  stating  to 
1«T  that  the  borrower  was  a  man  of  large 
means,  and  that  he  owned  certain  lots,  which 
were  free  from  incumbrance,  and  on  which  de- 
fendant agreed  to  obtain  security  before  paying 
over  the  money.  Defendant  did  not  take  any 
security  from  the  borrower,  who  did  not  in  fact 
own  the  lots  as  stated.  The  borrower  shortly 
after  became  insolvent,  and  the  loan  was  not  re- 
p>aid.  Held,  that  defendant  was  liable  to  plain- 
tiff for  the  money,  regardless  of  whether  he 
knew  of  the  falsity  of  his  statements  to  her  at 
the  time  they  were  made. 

2.  The  fact  that  one  who  by  false  representa- 
tions induces  another  to  make  a  loan  to  a  third 
person  is  at  the  time  the  custodian  of  the  mon- 
ey to  be  loaned,  and  that  the  note  and  security 
therefor  are  to  be  taken  by  him  and  delivered 
to  the  lender,  does  not  constitute  him  the  agent 
of  the  lender. 

3.  Where  plaintiff  agreed  to  make  a  loan  of 
money  in  the  hands  of  defendant  as  custodian  to 
a  third  person,  on  representations  made  by  de- 
fendant ns  to  property  owned  by  the  borrower, 
and  on  his  agreement  to  take  security  on  such 
property  before  paying  over  the  money,  the 
fact  that,  after  the  money  had  been  paid  by  de- 
fendant to  the  borrower  on  his  note,  without  se- 
curity, and  after  plaintiff  knew  that  the  bor- 
rower did  not  own  the  property  as  represented, 
plaintiff  accepted  the  note  and  attempted  to  col- 
lect it,  does  not  constitute  a  ratification  of  the 
nnauthorized  act  of  defendant,  which  will  estop 
plaintiff  to  recover  from  him  for  the  false  rep- 
resentations made. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Mary  E.  Mlddaugh  against 
Charles  E.  Goodale.  Juagnient  for  plaintiff, 
and  defendant  appeals.    AtHrmed. 

Appellee  brought  suit  In  the  county  court 
against  appellant  to  recover  some  1,600  and 
odd  dolhirs.  The  plaintiff  was  a  widow  with 
several  children.  The  estate  left  by  the 
husband  was  principally  a  life  insurance  pol- 
icy of  ?o.OOO,  the  amount  payable  In  the  state 
of  New  Tork.  The  defendant  was  a  resident 
of  Port  Jervis,  N.  Y.  Fhiintlff  formerly 
lived  there,  and  the  parties  were  acquainted. 
Defendant,  as  the  agent  of  the  plaintiff,  col- 
lected the  insurance,  came  to  Denver,  and  en- 
gaged In  business,  and  at  the  time  of  the 
transactions  hereafter  stated  had  In  bis  pos- 
session the  money  of  the  plaintiff,  collected 
on  the  policy  of  Insurance,  not  having  paid  It 
over.  For.  a  proper  understanding  of  the 
claim  of  plaintiff,  the  entire  amended  com- 
plaint seems  necessary,  as  follows: 

"The  plaintiff  complains  of  the  defendant, 
and  for  cause  of  action  alleges:  That  the 
amount  in  controversy  In  this  cause  does  not 
exctfed  the  sum  of  two  thousand  dollars. 
That  on,  to  wit,  the  3d  day  of  February,  A. 
D.  1891,  the  defendant  called  upon  the  plain- 
tiff at  her  residence  In  Highlands,  in  the 
county  of  Arapahoe  and  state  of  Colorado, 

1  Behearing  denied  September  16,  1896. 


and  Importimed  and  persuaded  her  to  loan  tc 
a  friend  of  his,  the  defendant,  by  the  name 
of  Frank  A.  Miller,  the  sum  of  two  thousand 
dollars.  The  plaintiff  then  and  there  stated  to 
the  defendant  that  she  did  not  know,  and  had 
never  seen  or  heard  of,  the  said  Miller,  and 
that  she  had  but  little  money,  and  bad  two 
children  to  educate,  and  that  under  no  circum- 
stances would  she  be  willing  to  make  a  loan 
of  that  som  unless  it  should  be  secured  by  a 
deed  of  trust  or  a  mortgage  upon  real  estate 
of  sufficient  value  to  secure  the  payment  of 
the  same;  The  defendant  then  and  there 
stated  to  the  plaintiff  that  the  said  Frank  A. 
Miller  was  a  man  of  large  wealth,  and  owned 
valuable  real  estate  in  Denver,  and  elsewhere 
in  Colorado,  loid  that  he  was  prompt  and  re- 
lial>le  In  meeting  all  of  his  obligations.  The 
plaintiff  renewed  the  statement  to  the  defend- 
ant that  she  would  not  consider  any  appli- 
cation for  a  loan  unless  the  same  should  be 
secured  by  an  incumbrance  as  a  first  lien  oa 
clear  property  of  snfliclent  value  to  Insure  the 
payment  of  such  loan.  The  defendant  then 
and  there  represented  to  the  plaintiff  that  the 
said  Frank  A.  MlUer  owned  three  lots  on 
Broadway,  In  the  city  of  Denver,  In  the  coun- 
ty of  Arapahoe  and  state  of  Colorado,  which 
were  free  and  clear  of  any  incumbrance,  and 
that  the  least  valuable  of  any  of  the  three  of 
said  lots  would  readily  sell  for  more  than 
two  thousand  dollara  In  cash,  and  that  he,  the 
defendant,  would  be  glad  of  the  privilege  of 
purchasing  the  least  valuable  of  said  lots  at 
the  price  of  two  thousand  dollars.  That  he, 
the  defendant,  then  and  there  stated  to  the 
plaintiff  that,  if  she  would  make  a  loan  of 
said  sum  of  two  thousand  dollara  to  said  Mil- 
ler, he  would  procure  from  said  Miller  a  deed 
of  trust  upon  the  said  three  lots,  situate  upon 
Broadway,  to  secure  payment  of  said  sum, 
and  have  said  deed  of  trust  executed  before 
delivering  the  said  sum  of  money  to  said  Mil- 
ler. The  defendant  had  with  him  then  and 
there  the  note  of  said  Miller  payable  to  the 
order  of  this  plaintiff,  which  said  note  Is  In 
the  words  and  figures  following,  to  wit:  '$2,- 
000.00.  Denver,  Colo.,  Feby.  3,  1S91.  On  de- 
mand after  date  I  promise  to  pay,  to  the  or- 
der of  Mary  E.  Middaugh,  two  thousand  dol- 
lars, at  the  Commercial  National  Bonk  of 
Denver,  with  Interest  at  eight  per  cent  per 
annum  from  date  imtll  paid.  Value  received. 
[Signed)  Prank  A.  MlUer.'  That  the  plain- 
tiff, relying  upon  the  said  representations, 
and  believing  the  same  to  be  true,  and  upcHi 
the  promises  and  assurances  then  and  there 
made  to  her  by  the  defendant,  that  he,  the 
said  Miller,  did  own  the  lots  upon  Broadway, 
and  that  the  same  were  of  the  value  repre- 
sented by  the  defendant,  and  that  the  said 
Miller  was  possessed  of  large  wealth,  and 
that  the  defendant  would  procure  and  deliver 
to  her,  the  plaintiff,  a  deed  of  trust,  to  be  ex- 
ecuted by  the  said  Frank  A.  Miller  upon  the 
said  three  lots  to  secure  the  payment  of  the 
said  sum  of  two  thousand  dollars.  That  the 
said  Frank  A.  Miller  did  not  at  that  time. 
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nor  has  he  since,  owned  any  lots  npon  Broad- 
way. a?bat  the  said  Frank  A.  Miller  was 
not  thai,  u<w  has  he  since  been,  a  man  of  any 
wealth  or  commercial  standing;  but,  on  the 
contrary  thereof,  the  said  Frank  A.  Miller 
was  then,  and  ever  since  has  been,  utterly 
bankrupt,  worthless,  and  insolyent.  That  the 
defendant  wholly  neglected  to  procure  for  or 
in  behalf  of  the  plaintiff  the  deed  of  trust 
upon  the  said  lots  on  Broadway,  and  wholly 
neglected  to  procnre  for  the  plaintiff  or  in  her 
behalf  any  other  security  for  the  payment  of 
said  sum  of  money,  and,  notwithstanding  the 
plaintiff  made  frequent  demands  and  re- 
quests of  both  the  defendant  and  the  said 
Frank  A.  Miller  for  the  said  deed  of  trust  or 
other  security,  all  efforts  to  obtain  the  same 
or  any  security  have  been  unavailing.  That 
as  to  what  arrangements  existed  or  were 
made  between  the  defendant  and .  the  said 
Frank  A.  Miller  with  reference  to  the  commis- 
sions which  the  defendant  was  to  receive 
from  said  Miller  for  obtaining  the  said  loan, 
or  as  to  what  distribution  was  made  of  the 
said  sum  so  obtained  from  the  plaintiff  be- 
tween the  defendant  and  said  Miller,  the 
plaintiff  is  not  informed,  and  is  unable  to 
state.  That  the  plaintiff  made  demand  of 
payment  of  said  note  at  the  Commercial  Na- 
tional Bank  of  Denver,  Colorado,  and  has 
made  frequent  demands  upon  the  said  Frank 
A.  Miller  and  the  defendant  for  the  payment 
of  said  note,  and  has  made  efforts  to  collect 
the  money  due  upon  said  note;  but  all  such 
demands  and  efforts  have  been  unavailing, 
and  there  still  remains  due  and  unpaid  upon 
the  said  note  the  sum  of  thirteen  hundred  and 
sizty-flve  dollars  and  ninety-three  cents. 
That  the  said  Frank  A.  Miller  is  now,  and  has 
been  for  more  than  two  years  last  past,  ab- 
sent from  the  state  of  Colorado,  and  for  more 
than  said  period  has  been  residing  out  of  the 
state  of  Colorado.  That  at  no  time  since  the 
execution  of  the  aforesaid  note  could  a  judg- 
ment against  him  have  been  collected  In  Col- 
orado. And  the  plaintiff  further  alleges  that 
the  defendant,  in  obtaining  the  money  afore- 
said from  the  plaintiff  upon  the  representa- 
tion that  the  said  Miller  owned  the  said  lots 
situate  upon  Broadway  as  aforesaid,  and  of 
the  wealth  and  commercial  standing  of  the 
said  Frank  A.  Miller,  and  upon  the  further 
represoitatiiHi  that  the  defendant  would  pro- 
ente  the  deed  of  trust  as  security  for  the  pay- 
ment of  the  money  aforesaid  before  the  de- 
livery of  the  money  to  the  said  Frank  A.  Mil- 
ler as  aforesaid,  and  the  default  of  the  defend- 
ant to  perform  his  aforesaid  agreement  with 
the  plaintiff,  became  and  was  guilty  of  fraud 
and  willful  deceit  in  so  obtaining  the  said 
sum  of  money  from  this  plaintiff,  and  by  rea- 
son of  the  promises  the  defendant  became 
liable  to  and  is  liable  in  law  for  the  payment 
.  of  said  sum  of  money  to  the  plaintiff.  That 
the  defendant  lias  never  been  convicted  in  a 
criminal  proceeding  for  the  tort  and  money 
complained  of  herein  by  the  plaintiff.  Where- 
fore the  plaintiff  prays  judgment  against  the 


defendant  for  the  said  sum  of  thirteen  hun- 
dred and  sixty-five  dollars  and  ninety-three 
cents,  besides  interest  and  costs  of  suit,  and 
that  the  plaintiff  may  have  an  execution 
against  the  t)ody  of  him,  the  defendant,  in 
conformity  with  the  statute  tn  such  case 
made  and  provided." 

The  amended  complaint  was  filed  October 
21,  1893.  The  defendant  answered  as  fol- 
lows: "That,  the  said  defendant  then  and 
there  having  in  his  possession,  as  the  agent  of 
the  plaintiff,  a  sum  of  money  exceeding  the 
said  sum  of  $2,000,  of  money  belonging  to  the 
plaintiff,  she  then  and  there,  in  consequence 
of  the  representations  aforesaid  of  the  defend- 
ant, and  relying  upon  ttie  same,  and  believing 
them  to  be  true,  was  thereby  Induced  to  and 
did  consent  that  the  defendant  might  use  the 
sum  of  $2,000  thereof  in  making  the  loan 
aforesaid,  to  be  secured  as  aforesaid;  and  the 
defendant  did  use  the  said  sum,  and  charge 
the  same  to  the  plaintiff  in  thereafter  account- 
ing with  her  for  the  said  money  of  the  plain- 
tiff so  in  his  hands  as  aforesaid,  and  delivered 
the  said  note  of  Frank  A.  Miller  to  her  in  lieu 
and  place  of  the  said  sum  in  cash.  Comes 
now  the  said  defendant,  by  Brown  &  Smith, 
his  attorneys,  and,  for  answer  to  the  complaint 
of  plaintiff  in  the  above-ai titled  cause,  denies 
ea<^  and  every  allegation  therein  contained, 
save  and  except  that  the  amount  in  contro- 
versy in  this  cause  does  not  exceed  the  sum  of 
$2,000."  A  trial  was  had  in  the  county  court, 
resulting  in  a  judgment  for  the  plaintiff.  An 
appeal  was  taken  to  the  district  court,  and 
case  tried  to  a  jury  in  December,  1894.  Ver- 
dict for  the  plahitiff,  $1,165.03.  Judgment  up- 
on the  verdict,  and  an  appeal  prosecuted  to 
this  court 

T.  J.  O'Donnell,  W.  S.  Decker,  and  Milton 
Sipltb,  for  appellant.  A.  S.  Blake  and  Daniel 
Sayer,  for  appellee. 

REED,  P.  J.  (after  stating  the  facts).  A 
great  deal  of  testimony  was  heard  upon  the 
trial.  The  facts  of  the  loan,  the  takhig  of  the 
note  from  Miller,  that  no  security  was  taken, 
that  Miller  was  not  the  owner  of  any  lots  on 
Broadway,  that  he  was  heavily  indebted  and 
verging  upon  insolvency  at  the  time,  that 
nearly  all  the  real  estate  owned  by  him  was 
heavily  incumbered,  that  he  shortly  after  be- 
came insolvent,  and  that  the  amount  for  which 
judgment  was  obtained  was  the  balance  re- 
maining unpaid,  were  admitted,  or  established 
and  uncontroverted.  The  controversy  was  as 
to  wlmt  the  transaction  was  as  iietween  plain- 
tiff and  defendant,— whether  the  plaintiff  re- 
quired, as  a  condition  to  making  the  loan,  that 
defendant  should  secure  a  deed  of  trust  upon 
property  upon  Broadway;  whether  defendant 
made  the  statements  in  regard  to  the  wealth 
and  solvency  of  Miller;  whether  he  agreed  to 
obtain  the  securities  upon  the  Broadway 
property;  and  whether  the  statements  alleged 
to  have  been  made  by  defendant  in  regard  to 
the  ownership  of  the  Broaaway  property  by 
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HUler,  and  the  value  of  the  property,  were 
made,  and  he  agreed  with  the  plaintiff  to  ob- 
tain security  upon  the  property  as  a  condition 
precedent  to  making  the  loan.  On  these  ques- 
tions the  evidence  was  very  conflicting;  the 
plaintiff  endeavoring  to  establish  them,  and 
the  defendant  denying  each  of  them.  As  to  the 
allegation  in  regard  to  the  statements  made 
by  the  defendant  In  regard  to  the  ownership 
of  the  Broadway  property.  Its  value,  the 
agreement  of  defendant  to  obtain  the  security, 
and  the  refusal  of  plaintiff  to  make  the  loan 
without  the  security,  the  preponderance  of  the 
evidence  was  with  the  plaintiff.  Her  daugh- 
ter, a  young  lady  of  20,  was  present  at  the  in- 
terview, and  fully  corroborated  the  statements 
of  her  mother.  On  other  and  minor  points  the 
testimony  was  that  of  the  two  parties.  Upon 
the  close  of  the  evidence  the  court  required  the 
Jury  to  answer  the  following  special  interrog- 
atories, which  they  did  in  the  manner  shown 
below,  and  such  special  findings  were  returned 
with  the  general  verdict.  "Did  plaintiff  loan 
two  thousand  dollars  to  Frank  A.  Miller 
through  defendant  Goodale?  A.  Yes.  Did 
Goodaie  tell  plaintiff  that  Miller  owned  three 
lots  on  Broadway,  either  of  which  was  worth 
the  amount  of  the  loan?  A.  Yes.  Did  Miller 
own -three  lots  on  Broadway?  A.  No.  Did 
plaintiff  tell  Goodale,  either  before  or  after 
he  represented  that  Miller  owned  three  lots 
on  Broadway,  that  she  would  not  take  the 
loan  without  security?  A.  Yes.  Did  plaintiff 
rely  on  Goodale's  statement  to  her  that  Miller 
owned  three  lots  on  Broadway,  either  of 
which  was  worth  the  amount  of  the  loan,  and 
that  he  would  procure  a  trust  deed  upon  the 
same,  in  giving  her  consent  to  make  the  loan  7 
A.  Yes.  Did  Goodale  promise  to  get  plain- 
tilt  a  trust  deed  upon  three  Broadway  lots? 
A.  Yes.  Did  plaintiff  trust  to  Goodale  to  pro- 
cure for  her  a  trust  deed  on  three  lots  on 
Broadway?  A-  Yes."  The  finding  of  the 
Jury  npon  the  facta  submitted  must  be  con- 
clusive, unless  some  error  of  law  Intervened 
to  vitiate  the  verdict  There  are  a  large  num- 
■ber  of  supposed  errors  assigned,  but  those  re- 
lied upon  by  counsel  and.  urged  In  argument 
are  comparatively  few. 

1.  It  is  contended  that  the  statements  made 
by  the  defendant  to  the  plaintiff,  alleged  In 
the  complaint  and  established  by  the  evidence, 
In  regard  to  the  wealth  and  responsibility  of 
Miller,  were  merely  matters  of  opinion;  and 
several  authorities  are  cited  to  show  that 
representations  of  that  character  could  not 
afford  a  basis  for  an  action,  and  the  conten- 
tion is  ably  urged  and  at  considerable  length. 
'Counsel,  in'  argument,  should  be  very  guarded 
in  statements  of  facts  disclosed,  which  wlU, 
if  believed,  mislead  the  court,  and.  If  found 
to  be  untrue,  prejudice  his  case.  Although 
'Stated  to  have  been  mere  matters  of  opinion, 
for  which  the  defendant  could  not  be  held  re- 
fiponsible,  counsel  immediately  after  attempt 
to  assert  the  truthfulness  of  the  statements 
made  In  the  following  language:  "The  so-call- 
ed representation  that  Miller  owned  valuable 


property  in  Denver  and  elsewhere  In  Colorado 
was  shown  by  the  testimony  to  be  true,  be- 
cause, at  the  time  of  that  representation,  the 
undisputed  testimony  is  that  Miller  owned  a 
large  amount  of  real  estate  In  Denver,  and  In 
the  vicinity  of  Denver,  and  in  Trinidad." 
The  evidence  of  the  defendant  and  of  an  ab- 
stract company  was  all  that  was  taken  to 
show  his  wealth,  and  by  both  It  was  shovm 
that,  with  the  exception  of  some  outlying  lots, 
upon  which  defendant  placed  a  value  of  $10,- 
000,  all  of  his  property  consisted  In  equities 
in  heavily  incumbered  property.  How  much 
he  owed  in  unsecured  debts  is  not  shown. 
In  order  to  apply  the  authorities,  the  state- 
ment in  regard  to  the  wealth  and  responsibil- 
ity of  Miller  is  separated  entirely  from  the  oth- 
er important  statements,  made  at  the  same 
time,  that  Miller  was  the  owner  of  three  unin- 
cumbered'lots  on  Broadway,  either  of  which 
was  worth  more  than  the  desired  $2,000,  and 
this  was  not,  as  argued,  a  statement  of  a  mere 
opinion,  but  the  statement  of  a  fact  not  de- 
pending upon  rumor  or  general  reputation. 
The  representations  and  conversation  in  re- 
gard to  the  supposed  Broadway  lots  were, 
properly,  divisible  propositions:  (1)  To  estab- 
lish the  wealth  and  responsibility  of  Miller  as 
a  safe  person  to  whom  the  loan  could  be 
made;  (2)  the  agreement  of  defendant,  when 
assured  by  the  plaintiff  that  she  would  not 
make  the  loan  without  security,  that  he  would 
obtain  from  Miller  a  deed  of  trust  uiwn  the 
property.  The  testimony  clearly  shows  the 
obtaining  of  the  security  was  to  be  a  condition 
precedent,  without  which  no  money  was  to 
be  loaned,  and  the  fraud  of  the  defendant 
consisted  in— First,  the  falsity  of  the  state- 
ments of  fact  In  regard  to  the  responsibility  of 
Miller;  secondly.  In  lending  and  misappropri- 
ating the  money  In  his  hands  belonging  to  the 
plaintiff  by  loaning  to  Miller  without  the 
agreed  security.  In  our  view  of  the  ease, 
either  would  have  rendered  the  defendant  lia- 
ble, regardless  of  whether  the  action  was 
called  one  for  deceit,  or  In  assumpsit  for  mon- 
ey had  and  received  to  her  use  and  converted 
to  his  own  use. 

It  Is  earnestly  contended  by  counsel  that 
"the  general  rule  is  that  It  is  necessary  for  the 
party  relying  upon  the  representations  to 
show  not  only  that  they  were  false,  but  that 
the  party  niaking  the  same  knew  them  to  be 
false."  We  do  not  regard  such  statement  as 
the  law  of  this  state.  The  earliest  case  Is 
Sellar  v.  Clelland,  2  Colo.  532,  in  which  It  was 
said,  at  page  544:  "But,  when  one  has  made 
a  representation  positively,  or  professing  to 
speak  as  of  his  own  knowledge  on  the  subject, 
the  Intentional  falsehood  Is  disclosed,  and 
the  Intention  to  deceive  Is  also  Inferred,  or, 
at  all  events,  this  Is  so  when  the  matters 
falsely  represented  are  peculiarly  within  the 
knowledge  of  the  party  making  them,  and  are 
not  known  to  the  party  to  whom  they  are  made. 
In  such  a  case,  the  proof  would  seem  to  b« 
complete  when  it  was  shown  that  the  defend- 
ant made  the  representations;  that  they  were 
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made  to  Induce  plaintiffs  to  enter  into  the 
contract;  that,  relying  upon  the  same,  they 
did  enter  into  the  contract;  that  the  repre- 
sentations were  false;  that  the  plaintiffs  sus- 
tained damage;  and  that  such  damage  was 
occasioned  by  reason  of  the  falsity  of  such 
representations."  In  Lahay  v.  Bank,  15  Colo. 
339,  25  Pac.  7(H,  SeUar  v.  Clelland  is  cited 
with  approval,  and  the  court  says:  "When 
one,  as  in  this  case,  positively  assures  another 
that  a  certain  statement  is  true,  professing 
at  the  time  to  speak  of  his  own  knowledge, 
and  about  a  matter  not  known  to  the  party 
to  whom  the  representations  are  made,  he 
cannot  be  allowed  to  complain  because  an- 
other has  placed  too  much  reliance  upon  the 
truth  of  what  he  himself  has  stated."  The 
latter  case  is  so  nearly  parallel  with  the  case 
under  consideration  as  to  be  almost  conclu- 
sive as  to  the  law  governing  the -case.  In 
Cooley,  Torts,  498,  it  is  said:  "It  is  often 
said  that,  in  order  to  render  false  representa- 
tions fraudulent  in  law,  it  must  be  made  to 
appear  that  the  party  making  them  knew  at 
the  time  tliat  they  were  untrue.  But  this  rule 
has  so  many  exceptions  that  it  is  difficult  to 
affirm  with  any  confidence  that  it  is  a  general 
rule  at  all."  See  Cooley,  Torts,  500,  501; 
Story,  Eq.  Jur.  §  193;  Hil.  Rem.  280;  Sharp 
V.  Mayor,  etc.,  40  Barb.  250;  Craig  v.  Ward, 
36  Barb.  378;  Bennett  v.  Judson,  21  N.  Y. 
238;  Marsh  v.  Falker.  40  N.  Y.  502;  Meyer 
V.  Amidon,  45  N.  Y.  169;  Hazard  v.  Irwin,  18 
Pick.  108;  Stone  v.  Denny,  4  Mete.  (Mass.) 
150;  Hamniatt  v.  Emerson,  27  Me.  320;  lU-y- 
nell  V.  Sprye,  1  De  Gex,  M.  &  G.  COO;  Kerr, 
Fraud  &  M.  79-81,  330;  Bigelow,  Fraud,  63- 
84,  453. 

.  2.  It  Is  urged  in  argument  that  the  action 
against  the  defendant  cannot  be  .maintained 
for  the  reason  that  the  evidence  established 
the  fact  that  defendant  made  the  loan  as  the 
agent  of  the  plaintiff.  Consequently,  an  ac- 
tion for  deceit  would  not  lie.  By  the  Code 
forms  of  action  are  abolished.  There  is  but 
one  form  of  action.  When  the  facts  are  al- 
leged and  established  by  the  evidence,  if  they 
show  the  defendant  liable,  a  Judgment  fol- 
lows. Under  our  practice  a  case  cannot  be 
litigated  at  the  common  law  and  named,  and 
teclmical  rules  applicable  to  the  commoii- 
iaw  practice  applied.  It  is  assumed  thnt,  if 
the  relation  of  principal  and  agent  exi.sted, 
the  action  could  not  be  maintained;  but  no 
authorities  are  cited  in  support  of  it.  I  may 
be  iu  error,  but  even  at  common  law  I  can  see 
no  reason  nor  find  anj  authority  that  an  ac- 
tion of  deceit  may'not  be  maintained  against 
an  agent,  if  warranted  by  the  facts.  But  I 
can  find  nothing  in  the  evidence  establishing 
the  fact  of  the  agency  In  the  loan  to  Miller. 
It  is  true  that  he  acted  as  her  agent  in  the 
collection  of  her  money,  and  that  he  was  also 
custodian  of  it,  but  that  was  a  8epai;ate  and 
distinct  transaction  from  the  loaning.  De- 
fendant applied  for  the  loan  for  Miller,  and, 
in  order  to  secure  it,  made  the  representations 
above  discussed.    Plaintiff  consented  to  loan 


the  money  on  certain  designated  conditions, 
with  which  he  agreed  to  comply,  and,  being 
the  custodian  and  a  supposed  friend  of  the 
plaintiff,  she  relied  upon  him.  In  his  zeal  to 
secure  the  money  for  Miller  be  made  false 
representations,  deceived  the  plaintiff,  disre- 
garded his  Instructions,  and  violated  his  agree- 
ment to  secure  the  loan  by  deed  of  trust  upon 
real  property.  If  the  evidence  establishes 
any  relation  of  principal  and  agent,  it  would 
seem  that  defendant  was  the  agent  of  Miller. 

3.  It  is  contended  that  the  plaintiff,  with 
full  Imowledge  that  the  required  security  had 
not  been  obtained,  adopted  and  ratified  the 
transaction  by  collecting  money  from  Miller. 
When  a  transaction  is  consummated  by 
fraud  and  deceit,  the  law  is  that  the  injured 
party  may  rescind,  or  bring  a  suit  for  dam- 
ages. In  order  to  rescind,  parties  must  be 
placed  in  statu  quo,  which  in  this  case  could 
only  have  been  done  by  delivering  the  note  to 
MUier  and  getting  the  money  lent,  which 
could  not  be  done;  and  the  acts  relied  upon 
as  ratification  were  attempts  to  get  the  mon- 
ey and  receiving  •  what  she  could  get.  This 
cannot  be  regarded  as  an  adoption  or  ratifi- 
cation of  the  act  of  the  defendant.  It  was, 
apparently,  all  she  could  do.  She  could  not 
comi)el  the  giving  of  the  agreed  security,  as 
Miller  had  no  such  property.  Defendant  can- 
not be  allowed  to  complain  that  the  plaintiff 
did  all  she  could  to  get  the  money  from  Mil- 
ler, which  was  clearly  for  his  benefit.  Nor 
did  such  course  towards  Miller  relieve  the  de- 
fendant of  bis  liability,  or  ratify  his  unwar- 
ranted acts.  The  only  effect  would  be  to  re- 
duce tlie  amount  for  whlcli  he  was  responsible. 

4.  The  first  11  assignments  of  error  are  to 
the  admls.sion  and  rejection  of  evidence.  We 
cannot  take  them  up  seriatim,  and,  after  care- 
ful examination,  are  satisfied  thai  none  of  the 
rulings  were  seriously  prejudicial  to  the  de- 
fendant, and  were  mostly.  If  not  entirely,  In- 
cidental, and  having  no  Important  bearing  up- 
on the  issues. 

5.  Counsel  for  defendant  asked  10  instruc- 
tions, which  were  refused,  and  error"  assigned 
upon  the  refusal  of  each.  The  action  of  the 
court  must  be  sustained.  One  required  the 
court  to  charge  that  the  relation  of  principal 
and  agent  existed  between  plaintiff  and  de- 
fondant,  and  that  by  reason  of  such  relation 
the  action  could  not  be  maintained.  This  dif- 
fers from  our  view  of  tlie  facts  and  the  law  as 
stated  above.  Another  is  In  regard  to  rat- 
ification, as  urged  in  argument,  and  was,  in 
our  view  of  the  case,  properly  refused.  One, 
in  regard  to  the  necessity  of  a  preponderance 
of  the  evidence  of  the  plaintiff,  the  weight, 
credibility,  etc.,  was  substantially  embraced 
in  tlie  cliarge  of  the  court.  The  remainder 
are  ail  predicated  upon  what  we  regard,  as 
shown  above,  a  mistaken  view  of  the  law 
and  the  facts,  viz.  that  the  representations 
were  general,  and  matter  of  opinion,  for 
which  the  defendant  could  not  be  held,  and 
that  proof  must  have  been  made  by  the  plain- 
tiff, not  only  of  their  falsity,  but  the  knowl- 


Digitized  by 


Google 


Colo.) 


NEWKIKK  e.  NOBLE. 


15 


edge  of  the  defendant  that  they  were  false,— 
a  contention  that,  as  stated  above,  we  cannot 
adopt.  The  chai^  of  the  court  is  severely 
and  ably  criticised  at  considerable  length  In 
the  argument  of  counsel,  but  mostly  upon  the 
lines  above  indicated,  as  not  being  In  harmony 
with  the  views  of  counsel  as  to  the  law  of  the 
case  upon  the  questions  presented,  and  not 
embracing  the  assertion  that  a  knowlMge  of 
the  falsity  of  the  representations  by  the  de- 
fendant, and  proof  of  It,  were  necessary; 
also,  in  not  charging  the  jury  In  regard  to  the 
relation  of  principal  and  agent,  supposed  by 
counsel  to  have  existed.  Taken  as  a  whole, 
we  think  the  charge  fairly  presented  the  law 
as  to  the  liability  of  the  defendant,  and  the 
snbmission  to  the  jury  of  the  seven  questions 
for  special  findings  of  facts  aided  the  Jury  In 
the  application  of  the  law  as  given.  The 
judgment  of  the  district  court  will  be  affirm- 
ed.   Affirmed. 


(8  Colo.  App.  276) 

NBWKIRK  v.  NOBLH.1 

(Conrt  of  Appeals  of  Colorado.     Jane  8,  1896.) 

Appeal — Error  not  APFRoriKa  Substantial 

RiOHTS. 

Tinder  Civ.  Code,  %  78,  requiring  appellate 
courts  to  disregard  any  error  not  affecting  the 
substantial  rights  of  the  parties,  the  mere  ad- 
mission of  evidence  after  a  case  has  been  closed, 
or  even  on  a  reargoment  granted  without  objec- 
tion after  judgment  had  been  once  rendered,  will 
not  authorise  a  reversal  on  appeal,  wfaer^  it  is 
not  shown  or  claimed  that  the  evidence  was  not 
properly  admissible,  or  that  tiie  Judgment  final- 
ly rendered  was  incorrect. 

Appeal  from  Arapahoe  county  court. 

Action  by  George  D.  Noble  against  Bmma 
L.  Newkirk.  Judgment  for  plaintiff,  and  de- 
fmdaut  appeals.    Affirmed. 

Hartzell  &  Steele  and  Bryant  &  Lee,  for 
am)ellant 

BISSELIi,  J.  This  appeal  is  prosecuted  on 
a  most  unusual  and  purely  technical  basis. 
We  are  asked  to  reverse  this  Judgment  be- 
cause the  court  below  permitted  the  plaintiff 
to  Introduce  testimony  after  the  case  was 
dosed.'  The  abstract  gives  us  no  informa- 
tion about  the  case,  Its  merits,  the  basis  on 
which  it  was  contested,  nor  does  it  disclose 
any  other  matter  than  that  already  suggest- 
ed on  which  error  could  be  predicated.  We 
dipped  Into  the  record  to  find  out  what  the 
case  was  about,  though  the  appellant  printed 
all  that  was  essential  to  present  the  proposi- 
tion oo  which  she  relies.  It  was  a  suit  by 
Noble  against  Mrs.  Newkirk  to  recover  his 
commissions  for  the  negotiation  of  an  ex- 
change of  some  property  on  GorsUne  street, 
owned  by  Mrs.  Newkirk,  for  property  <m 
Fourteenth  avenue,  which  belonged  to  Mr. 
HIggins.  The  exchange  was  agreed  on.  The 
prices  at  which  the  two  properties  were  to 
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be  valued  were  determined.  The  amount  of 
the  unpaid  purchase  money  was  ascertained, 
and  provision  made  for  securing  it  by  a  trust 
deed  on  what  was  to  be  deeded  to  Mrs.  New- 
kirk. This  Is  enough  to  illustrate  the  cbar< 
acter  of  the  svit  When  the  time  came  to 
complete  the  transfer,  an  objection  was  made 
to  Mrs.  Newkirk's  title.  Mr.  HIggins  was  not 
satisfied  to  take  it  as  it  then  stood,  though 
he  offered  to  complete  the  exchange  If  Mrs. 
Newkirk  would  execute  a  bond  for  a  deed  con- 
ditioned for  performance  within  a  time  spec- 
ified. This  objection  to  the  title  ultimately 
broke  off  the  trade.  Thereupon  Noble  de- 
manded his  compensation,  on  the  hypothesis 
that  he  had  earned  it  by  procuring  a  custom- 
er both  able  and  willing  to  make  the  exchange 
on  the  agreed  terms.  The  case  was  tried  In 
the  county  court  in  MaK;h,  1891.  When  tbfl 
testimony  was  all  in,  the  court  took  uie  case 
under  advisement,  and  on  the  10th  of  April 
found  the  issues  ba.  favor  of  the  defendant, 
and  rendered  judgment  that  she  go  hence 
without  day  and  have  her  costs.  A  motion 
was  afterwards  made  to  set  aside  this  Judg- 
mmt,  and  permit  an  argument  upon  the  is- 
sues. Two  days  afterwards  this  motion  was 
granted.  The  appellant  does  not  object  to  this 
proceeding;  treats  It  as  entirely  regular  and 
unobjectionable.  After  the  entry  of  this  or- 
der, leave  was  asked  to  introduce  record  tes- 
timony bearing  on  the  main  issue.  XTie  mo- 
tion seems  to  have  been  made  in  th%  follow- 
ing June,  though  the  motlcm  proper  was  not 
filed  imtil  some  time  In  September.  It  was 
taken  under  advisement,  but,  when  the  case 
came  on  for  final  argument,  It  was  granted. 
Acting  under  the  leave  thus  obtained,  the 
plaintiff  produced  a  witness,  Mr.  Bamum,  and 
what  then  transpired  is  set  out  in  the  ab- 
stract. Mr.  Barnum  did  not  attempt  to  give 
testimony  which  would  bear  on  the  disposition 
of  the  case.  He  gave  quite  an  extended  le- 
gal opinion  regarding  the  matters  involved, 
testified  as  to  what  he  considered  the  objec- 
tions to  the  title,  and  commented  somewhat  at 
length  on  the  proceedings  in  the  case  of 
Brown  v.  Heirs  of  Dakln,  known  as  No.  4,443 
in  the  district  court.  To  make  the  case  still 
a  little  plainer,  it  may  be  well  to  state  that 
Mrs.  Newkirk's  title  was  regularly  dcraigned 
from  Mrs.  Brown,  who  deeded,  after  the  de- 
cree In  that  suit,  to  Maurice  Arkins.  The  ti- 
tle was  perfect  from  that  point,  but  Mrs. 
Brown's  title  was  disputed.  She  had  orig- 
inally been  the  owner  of  the  property,  and  had 
deeded  it  to  Dakin,  in  exchange  for  some  min- 
ing Interests  which  turned  out  to  be  valueless. 
On  the  discovery  of  this  fact,  and  under  alle^ 
gallons  of  fraud  and  misrepresentation,  Mrs. 
Brown  brought  suit  to  cancel  her  deed  be- 
cause of  the  fraudulent  representaUoos.  She 
coninienced  her  suit  by  publication.  The  ca.se 
went  to  decree.  The  conveyance  was  set 
aside,  and  the  title  adjudged  to  be  In  Mik 
Brown,  who  afterwards  deeded  to  Arkins. 
whence^  by  a  regular  chain,  It  came  to  Mrs. 
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Kewklrk.  Mr.  Bamnm  simply  gave  a  legal 
opinion  regarding  this  suit  and  its  history, 
and  the  plaintiff  then  introduced  the  record  in 
that  suit.  The  defendant  objected  to  the  evi- 
dence because  the  case  had  been  closed.  The 
court  overruled  the  objection,  received  the 
evidence,  took  the  case  under  advisement, 
and  ultimately  entered  Judgment  in  favor  of 
Noble.  The  introduction  of  the  files  In  No. 
4,443  was  not  objected  to.  The  objection 
was  to  the  introduction  of  Mr.  Bamum  as  a 
witness,  on  the  ground  that  there  was  no 
showing  why  his  testimony  had  not  been  of- 
fered  at  the  trial,  and  before  the  entry  of  the 
original  Judgment  This  discloses  the  na- 
ture of  the  matter  urged  on  us  for  considera- 
tion. It  will  be  observed  that  thus  far  there 
has  been  no  statement  respecting  the  merits 
of  the  controverey.  "  We  have  examined  the 
abstract  In  vain  for  any  evidence  bearing  on 
that  element  of  the  case.  The  argument  is 
utterly  silent  about  It  We  are  unable  to 
find  anywhere  any  suggestion  that  the  appel- 
lant was  wronged  by  the  Judgment,  that  sub- 
stantial Justice  was  not  done  the  parties,  or 
that  there  Is  any  error  In  the  record  other 
than  what  came  from  the  order  permitting 
the  introduction  of  this  record. 

Proceedings  in  trial  courts  with  respect  to 
the  introduction  of  testimony  are  always  reg- 
nlated  by  the  discretion  of  the  trial  Judge, 
which  Is  rarely  Interfered  with,  or  a  Judg- 
ment overturned  because  of  its  erroneous  ex- 
ercise, unless  it  appears  to  have  been  grossly 
abused.  Felt  v.  Cleghom,  2  Colo.  App.  4, 
29  Pac.  813;  Mining  Co.  v.  Bnglebach,  18 
CdLo.  106,  31  Pac.  771.  This  is  simply  sug- 
gested, though  it  may  be  somewhat  doubt- 
ful whether,  under  dIfCerent  circumstances, 
like  action  on.  the  part  of  a  trial  court  would 
not  amount  to  error,  which  would  compel  us 
to  reverse  the  case.  It  has  been  pretty  gen- 
erally held  that  on  the  conclusion  of  the 
main  case,  the  plaintiff  may  not,  in  rebuttal, 
6Cer  evidence  which  he  should  have  originally 
given.  Yet  permission  to  do  this  seldom  re- 
sults in  disturbing  a  Judgment.  It  Is  a  matter 
which  rests  so  largely  with  the  trial  court, 
■ind  the  difficulties  surrounding  the  trial  of  a 
case  are  so  many  and  so  complex,  that,  in  or- 
der to  secure  substantial  justice,  the  power 
of  the  nisi  prius  Judge  to  permit  it  Is  very  fre- 
quently upheld.  It  has  sometimes  happened 
that  a  case  has  been  opened  for  the  intro- 
duction of  testimony  after  the  argument  has 
been  begun.  As  we  conceive  it,  this  case 
does  not  stand  on  any  such  basis,  or  call  for 
an  expression  of  our  opinion  of  what  should 
be  done  where  there  was  a  trial  by  Jury,  and 
the  plaintiff  was  permitted  to  Introduce  tes- 
timony at  an  irregular  time,  to  the  manifest 
prejudice  of  the  complaining  party.  This 
case  was  tried  to  the  court.  It  made  very 
little  difference  when  the  testlniony  was  of- 
fered, or  what  shape  it  took,  so  long  as  the 
objecting  party  was  not  prejudiced.  Of 
course,  it  Is  true.  In  a  motion. for  a  new  trial 


on  the  ground  of  newly-discovered  evideoce, 
a  party  must  show  diligence  and  a  failure  to 
discover;  and  It  must  appeal  that  the  evi- 
dence could  not  have  been  obtained  by  the  ex- 
ercise of  reasonable  diligence.  Possibly,  <hi 
a  motion  for  a  new  trial,  this  would  have 
been  that  sort  of  a  case.  The  matter  evi- 
denced by  the  record  was  a  Judgment  It  wa» 
open  to  the  inspection  of  the  parties,  and,  had 
the  plaintiff  deemed  It  important,  he  ought 
to  have  produced  It  at  the  time  of  the  original 
hearing.  The  appellant,  however;  does  not 
complain  that  he  was  surprised,  or  that  it  pre- 
sented a  matter  about  which  he  was  unadvis- 
ed, and  which  he  was  not  wholly  prepared  to 
meet.  Nor,  on  the  other  hand,  does  he  sup- 
port his  claim  of  error  by  any  suggestion  or 
argument  or  demonstration  of  other  error  In- 
hering in  the  Judgment  So  far  as  we  are 
able  to  discover  from  what  is  prtfsented,  ihe 
substantial  rights  of  the  parties  were  not  af- 
fected by  this  proceeding.  If  this  be  true, 
—and  we  must  so  take  it  against  the  appel- 
lant, because  he  does  not  urge  to  the  con- 
trary,—we  are  then  bound  by  our  Civil  Code 
provision  (section  78),  which  compels  us  to 
disregard  any  error  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  forbids 
us  to  reverse  a  Judgment  by  reason  of  any 
erroneous  action  of  the  trial  court  where  no 
Injustice  has  been  done  the  complaining  party. 
The  error  assigned  and  argued  does  not  per- 
mit us  to  overturn  the  Judgment,  which  will 
accordingly  be  affirmed.    Affirmed. 


(8  N.  H.  BM> 
TERRITORY  t.  LERMO. 
(Supreme  Court  of  New  Mexico.     Sept.  1, 
1898.) 

JUBT — CUALLESOBS — CiRCCMSTANTIAL  KviDBKOB — 
ISSTKCCTIOS  AS  TO   WbIOHT  AND   KPFBCT. 

1.  Under  Laws  1880,  p.  26,  t  24,  providing 
that  no  defendant  ehnll  be  required  to  exercise 
any  peremptory  challenge  as  to  any  particular 
Juror  until  the  prosecution  shall  have  finally 
passed  upon  and  accepted  such  Juror,  tt  is  re- 
versible error,  when  less  than  12  jurors  are  In 
the  box,  and  the  regular  panel  becomes  ex- 
hausted, to  compel  defendant  to  pass  peremp- 
torily on  such  Jurors  before  a  special  venire  is 
issued. 

2.  When  the  evidence  of  defendant's  guilt 
1b  wholly  circumstantial,  failure  to  instruct  as 
to  the  weight  and  effect  to  be  given  such  evi- 
dence is  prejudicial  errpr. 

3.  When  circumstantial  evidence  alone  is  re- 
lied on  for  a  convict'on,  the  circumstancoii  mu-^t 
be  such  as  to  apply  exclusively  to  defendant, 
and  such  as  are  rtconcilable  with  no  othpr  hy- 
pothesis than  bis  guilt,  and  they  must  satisfy 
the  jury  of  such  guilt  beyond  a  reasonable 
doubt. 

Appeal  from  district  court,  Eddy  county; 
before  Justice  G.  D.  Bantz. 

The  defendant,  Agustin  Lermo,  was  In- 
dicted, tried,  and  convicted  of  murder  In  the 
first  degree,  at  the  November,  1895,  term  of 
the  district  court  for  the  county  of  Eddy,  In 
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this  territory,  on  the  charge  of  having  on  the 
9th  day  of  May,  18&4,  shot  and  killed  Assad 
Toma.  After  motions  for  a  new  trial  and  in 
arrest  of  judgment  had  been  heard  by  the 
coiort  and  denied,  the  defendant  was  sen- 
tenced to  be  executed  in  the  manner  pre- 
scribed by  the  law,  from  which  rulings  of  the 
court  an  appeal  was  prayed  and  granted,  and 
the  case  is  here  for  determination  on  the  al- 
leged errors  In  the  court  below.     Reversed. 

A.  A.  Freeman  and  A.  S.  Batemau,  for  ap- 
pellant John  P.  Victory,  Sol.  Gen.,  for  the 
Territory. 

LAUGHLIN,  J.  The  record  discloses  that 
all  the  facts  In  this  case,  upon  which  appel- 
lant was  convicted,  were  purely  circumstan- 
tial. It  appears  that  the  body  of  the  de- 
ceased, Assad  Toma,  was  found,  some  seven 
or  eight  hours  after  the  supposed  time  of  the 
homicide,  in  the  bed  or  channel  of  the  Dela- 
ware river,— which  at  the  time  was  dry, — 
with  a  coat  and  some  weeds  thrown  over  It, 
with  a  gunshot  wound  In  the  bmui,  and  one 
in  the  body  and  one  In  the  arm,  with  Indtca- 
tiong  on  the  ground  that  deceased  had  been 
killed  at  the  wayside,  and  the  body  dragged 
some  distance  from  the  place  of  the  killing, 
and  there  partially  concealed.  Some  10  days 
after  the  homicide,  defendant  was  arrested 
In  the  state  of  Texas,  and  a  watch  Identified 
as  the  property  of  the  deceased  found  in  his 
possession;  and  also  some  articles  of  jewelry, 
concealed  on  the  inside  of  the  vest  of  the  de- 
fendant, and  a  number  of  other  articles  such 
as  are  usually  sold  by  peddlers,  were  also 
fonnd  In  defendant's  possession  at  the  time  of 
the  arrest.  It  also  further  appears  that  the 
deceased  was  an  Assyrian  peddler,  and  was 
seen  in  the  neighborhood  of  the  place  of  the 
homicide,  plying  his  trade,  the  morning  of  the 
day  that  the  body  was  found,— in  the  after- 
noon, about  3  or  4  o'clock.  The  defendant 
did  not  testify,  nor  did  any  witness  testify 
in  his  beiialf.  The  testimony  upon  which  de- 
fendant was  found  gruilty  of  murder  in  the 
first  degree  was  purely  circumstantial,  as 
there  was  no  eyewitness  to  the  homicide.  Nor 
was  the  defendant  seen  In  the  neighborhood 
of  the  place  where  the  kiUing  occurred,  at 
or  near  the  time  when  it  is  supposed  to  have 
taken  place.  The  possession  of  deceased's 
watch  by  the  defendant  and  his  flight,  both  of 
which  facts  were  unexplained  by  the  defend- 
ant, were  the  most  damaging,  and  in  fact  al- 
most all  the  testimony  in  the  record  which 
authorized  a  conviction  in  the  case. 

On  page  8  of  what  purports  to  be  the  bill  of 
exceptions  we  find  this  entry:  "The  regular 
jMinel  of  the  petit  jury  having  been  exhausted 
by  reason  of  the  challenges  exercised  by  the 
parties,  the  plaintlS  asks  the  court  to  require 
both  parties  to  pass  peremptorily  on  the 
jurors  in  the  box,  before  issuing  a  special 
venire,  which  motion  is  by  the  court  suo- 
talned.  :  Whereupon  the  defendant  then  and 
there  duly  excepted."  And  on  page  7  of  what 
v.46p.no.l— 2 


seems  to  be  the  record,  inter  alia,  we  find 
this:  "And,  both  parties  announcing  them- 
selves ready  for  trial,  the  following  named 
members  of  the  petit  jury  are  duly  drawn,! 
accepted,  and  impaneled  to  serve  as  jurors 
for  the  trial  of  the  issues  joined  in  this  cause 
pending,  to  wit:  A.  J.  Allen,  W.  L.  Webster, 
J.  S.  Crozier,  John  Ruark,  A.  J.  Froman,  J.  C 
Anderson,"— thus  leaving  only  six  Jurors  In 
the  box  when  the  special  venire  was  ordered. 
Then  follows  an  order  for  drawing  and  serv- 
ing a  special  venire.  But  there  is  no  mention 
of  this  error— for  such  it  Is— in  the  motion 
for  a  new  trial;  and  it  was  not  called  to  the^ 
attention  of  the  trial  court,  and  he  was 
given  no  opportunity  to  correct  his  rulings  on 
this  exception,— the  very  purpose  for  which 
a  motion  for  a  new  trial  Is  made  and  intend- 
ed.    People  V.  Phipps,  39  Cal.  326. 

The  error  above  referred  to  is  assigned  as 
the  second  error  in  appellant's  brief,  and  au- 
thorities cited  in  support  thereof.  ^The  lan- 
guage of  the  statute  on  that  subject  is  as  fol- 
lows: "Sec.  24  ♦  •  •  Provided,  further, 
that  no  defendant  shall  be  required  to  exercise 
any  peremptory  challenge  as  to  any  particular 
juror  until  the  territory  shall  have  finally  pass- 
ed upon  and  accepted  such  juror."  Laws  1889, 
p.  26.  The  defendant  is  entitled  to  have  the 
full  panel  in  the  box  all  the  time,  and  he  is  not 
required  to  exercise  any  peremptory  challenge,, 
on  any  one  of  the  jurors  until  the  prosecution 
has  accepted  the  juror;  and,  where  the  regu- 
lar panel  in  the  box  is  reduced  to  11  men, 
then  the  defendant  is  not  required  to  proceed 
further,  when  the  regular  panel  becomes  ex- 
hausted, imtil  a  special  venire  Is  drawn, 
qualified,  and  the  names  are  in  the  box,  from 
which  the  clerk  may  draw  and  fill  the  panel 
in  the  jury  box.  This  was  so  held  in  this 
court  Territory  v.  Barrett  (N.  M.)  42  Pac. 
66.  But  the  record,  bill  of  exceptions,  and 
motion  for  new  trial  w'ere  in  that  case,  if  pos- 
sible, in  a  worse  condition  than  in  this  case;, 
and  it  was  shown  in  that  case  that  defend- 
ant's counsel  did  not,  as  in  this  case,  object 
and  took  no  exception,  and  the  error  could 
not  be  availed  of  by  the  defendant  or  the 
court.  The  error  complained  of  here  is  clear- 
ly reversible,  and,  if  there  were  no  other 
errors  sufiicient  to  sustain  a  reversal.  It 
might.  In  a  case  of  this  gravity,  be  available 
on  review. 

The  facts  In  the  case  being  purely  circum- 
stantial, it  was  the  duty  of  the  court  to  in- 
struct the  jury  fully  on  the  law  of  circum- 
stantial evidence.  This  the  record  shows- 
the  trial  court  did  not  do,  and,  by  reason  of 
such  failure,  manifest  error,  prejudicial  to 
the  rights  of  the  defendant,  has  intervened, 
and  the  case  must  be  reversed.  Counsel  for 
appellant  requested  the  court  to  give  the  fol- 
lowing instruction,  to  wit:  "The  court  in- 
structs the  jury  that,  where  circumstances 
alone  are  relied  upon  by  the  prosecution  for 
a  conviction,  the  circumstances  must  be  such 
as  to  apply  exclusively  to  the  defendant,  and 
such    as   are    reconcilable    with   no    other 
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hypothesis  than  the  defendant's  gallt,  and 
they  must  satisfy  the  minds  of  the  Jury  of 
the  guilt  of  the  defendant  beyond  a  reason- 
able doubt."  This  Instruction  fairly  stated 
the  law,  and  the  weight  to  be  given  to  circum- 
stantial evidence  where  there  is  no  direct  evi- 
dence; and  to  exclude  It  from  the  Jury  was 
error,  especially  where  there  Is  no  other  in- 
struction given  substantially  covering  the 
same  subject.  The  history  and  experience 
of  criminal  Jurisprudence  establishes  that 
two  essential  elements  in  the  case  must  be 
proved:  First,  the  Identity  of  the  corpus  de- 
licti; and,  second,  the  identity  of  the  accused, 
—before  a  conviction  In  any  grade  Is  warrant- 
ed. 3  Greenl.  Ev.  30.  And,  while  these 
essential  facts  may  be  proved  by  circumstan- 
tial evidence,  yet  It  Is  a  well-established  prin- 
ciple that  It  is  necessary  to  caution  the  Jury, 
in  a  proper  Instruction,  as  to  the  weight  and 
effect  to  be  given  the  circumstances  detailed 
by  the  svitnesses,  to  establish  these  first  and 
most  important  elements  tending  to  establish 
the  crime  as  charged.  Turner  v.  State,  4 
Lea,  206;  Dossett  v.  U.  S.  (Okl.)  41  Pac.  60S; 
Com.  V.  Webster,  5  Cosh.  817;  Graves  v.  Peo- 
ple (Colo.  Sup.)  32  Pac.  63;  People  v.  Mur- 
ray, 41  Cal.  60.  "We  are  further  of  the  opin- 
ion that.  Inasmuch  as  the  evidence  in  the 
ease  was  wholly  circumstantial,  the  Jury 
shoidd  have  been  Instructed  as  to  the  nature 
and  conclusiveness  of  that  character  of  testi- 
mony to  warrant  a  conviction  upon  it" 
Struckman  v.  State,  7  Tex.  App.  581;  People 
T.  Phipps,  39  CaL  326.  For  the  foregoing 
reasons  llic  judgment  of  the  lower  court  Is 
reversed,  and  a  new  trial  granted.  And  an 
order  will  be  made  accordingly. 

COLLIER,  J.  I  concur  in  the  reversal  of 
this  case,  especially  upon  the  ground  of  the 
court's  failure  to  instruct  as  to  circumstan-, 
tial  evidence.  As  to  the  selection  of  the  Jury, 
I  concur  only  for  the  reason  that  such  proced- 
ure should  be  considered  as  established  by 
Territory  v.  Barrett  (N.  M.)  42  Pac.  66.  I  am 
not  prepared  to  say  that  under  the  act  of 
18S9  the  manner  of  selection  pursued  in  this 
case  was  not  authwlzed. 

HAMILTON,  J.  I  conjur,  for  the  reasons 
given  by  Justice  COLLIEK. 

BANTZ,  J.  I  concur  In  the  reversal  of  this 
cause  because  the  record  docs  not  show  that 
an  Instruction  as  to  circumstantial  evidence 
was  given. 


(8  N.  M.  S43) 

TERRITORY  v.  LUCERO  et  al. 

(Supreme  Court  of  New  Mexico.     Sept.  1, 

1896.) 

HoMiciDi  —  Instructions  —  Falsk  Tistimont  — 
Malice— Prebpmption— Borden  of  Proof. 
L  Giving  an  instruction  that  one  who  stood 
by  without  objecting  or  protesting  when  a  kill- 


ing is  done  h  gntlty  of  marder  In  the  first  de- 
gree, equally  with  him  who  fires  the  shot,  is 
prejudicial  error,  though  the  conviction  is  of 
murder  in  the  second  degree;  the  only  instmc- 
tiou  as  to  murder  in  the  second  degree  consist- 
ing of  a  description  of  that  offense,  following 
the  terms  of  the  statute. 

2.  An  instruction  that,  if  defendants  made 
false  statements  as  to  the  killing,  it  should  be 
construed  as  tending  to  establish  their  guilt, 
invades  the  province  of  the  jury. 

3.  An  instruction,  on  a  trial  of  officers  for 
murder,  that  false  statements  by  officers  In  re- 
lation to  their  official  acts  should  be  construed 
as  an  aggravation  of  their  offenses,  and,  if 
knowingly  and  willfully  made,  would  justify 
the  disregarding  of  the  whole  of  their  testimony, 
is  erroneoniB,  because  omitting  the  essential  ele- 
ment that  t^e  falsity  must  relate  to  a  material 
fact,  because  intimating  that  defendants  were 
guilty  of  an  offense  which  could  be  aggravated 
by  false  statements,  and  because  the  law  de- 
mands no  higher  standard  for  the  scrutiny  and 
weighing  of  statements  of  public  ohicers  than 
of  other  citizens. 

4.  It  is  error,  on  a  trial  for  murder,  to  in- 
struct that  malice  is  Implied  from  the  fact  of 
killing,  especially  where  the  killing  is  admit- 
ted, and  the  evidence  for  defendant  tends  to 
show  that  it  was  done  under  circumstnnces  of 
considerable  provocation,  after  deceased  had 
attempted  to  secure  his  freedom  by  slaying  his 
guards. 

5.  The  burden  of  proof  as  to  malice  never 
shifts  onto  defendant 

Appeal  from  district  court.  Mora  county; 
before  Justice  N.  B.  Laughlln. 

Sostenes  Lucero  and  Juan  B.  Romero  were 
convicted  of  murder,  and  appeal.    Reversed. 

B.  M.  Read,  for  appellants.  John  P.  Vic- 
tory, Sol.  Gen.,  for  the  Territory. 

BANTZ,  J.  The  appellants  were  Indicted 
at  the  March  term,  1894,  of  Mora  county,  for 
the  murder  of  Juan  Autonlo  Rael.  Tney 
were  tried  at  the  following  November  term, 
and  found  guilty  of  murder  in  the  second  de- 
gree, and  sentenced  to  Imprisonment  for  life 
in  the  penitentiary.  Numerous  errors  are  as- 
signed, but  we  need  notice  only  those  In  rela- ' 
tlou  to  certain  instructions  given  to  the  Jury  at 
the  request  of  counsel  for  the  prosecution.  It 
Is  claimed  by  the  territory  that  the  defendants, 
after  arresting  the  deceased  under  a  warrant 
for  murder,  pretended  that  he  tried  to  escape, 
and  so  killed  him,  when  in  truth  the  arrest 
was  a  mere  pretense,  and  under  color  of  it 
the  real  design  of  the  defendants  was  to 
murder  the  deceased,  and  that  such  design 
was  in  fact  carried  out,  as  the  result  of  a  de- 
liberately planned  conspiracy.  The  defend- 
ants testified  in  their  own  behalf  that  they  in 
good  faith  acted  as  deputy  sheriffs,  and  ar- 
rested Rael  on  a  warrant  for  murder,  and 
that  Rael,  who  was  known  by  them  to  be  a 
dangerous  man,  after  his  arrest  suddenly 
drew  a  pistol  from  a  coat  tied  to  the  saddle, 
and  shot  at  defendant  Romero,  when  he  was 
shot  and  killed  by  the  defendant  Lucero. 
Under  the  instructions  of  the  court,  the  proof 
of  conspiracy  was  not  made  essential  to  con- 
viction; and  the  Jury  were  told  that  they 
might  acquit  one  defendant  and  find  the 
other  (uilty.   Tbt  iweslding  Judge  fairly  and 
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correctly  instmcted  the  Jury  as  to  murder  In 
the  first  degree,  and  he  defined  murder  in  the 
second  degree  In  the  terms  of  the  statute; 
but  counsel  for  the  prosecution  presented 
numerous  Instructions,  which  were  given  to 
the  jury,  which  did  not  fairly  or  correctly 
state  law,  and,  we  think,  were  seriously 
harmful  to  the  defendants. 

1.  The  ninth,  tenth,  eighteenth,  nlnet^nth, 
twenty-second,  and  thirty-first  of  these  in- 
structions, given  at  the  request  of  the  prose- 
cution, told  the  jury,  in  substance,  that  if  one 
of  the  defendants  shot  and  killed  Rael,  while 
tlie  other  stood  by  without  objecting  or  pro- 
testing, both  were  guilty  of  murder  In  the 
first  degree.  Ordinarily  an  error  in  an  in- 
struction as  to  murder  in  the  first  degree  will 
not  be  ground  for  disturbing  a  verdict  of 
murder  In  the  second  degree;  but  it  may 
very  well  happen  that  instructions  as  to  mur- 
der in  the  second  degree,  though  without  er^ 
ror,  may  be  extremely  meager,  and  at  the 
same  time  there  may  be  a  mass  of  instmc- 
tions  as  to  murder  in  the  first  degree,  so  In- 
volving the  guilt  of  one  defendant  in  that  of 
the  other  as  to  cause  him  great  prejudice.  In 
tliis  ciise  the  only,  instruction  specific  as  to 
murder  In  the  second  degree  consisted  of  a 
description  of  that  offense,  following  the 
terms  of  the  statute.  It  seems  to  us  that 
when  the  Jtiry  are  told,  as  in  the  case  at  bar, 
that  the  law  regards  him  who  stands  by 
without  objecting  or  protesting  when  a  kill- 
ing is  done  as  guilty  of  murder  in  the  first 
degree,  equally  with  him  who  fires  the  shot, 
then,  with  equal  reason,  it  would  seem  that. 
If  the  guilt  of  the  one  who  fired  the  shot  was 
murder  in  the  second  degree,  so  also  would 
his  companion  be  guilty  of  murder  In  the  sec- 
uikI  (iifjiee,  if  he  stood  by  without  protesting 
or  oliji'cting  when  the  shot  was  fired.  If  that 
result  followed  in  the  higher  crime,  why  not 
also  in  the  lower  one?  There  is  nothing  In  any 
instruction  which  would  tend  to  prevent  a 
conclusion  so  evident  on  the  part  of  the  Jury. 
The  natural  tendency  of  the  instruction  was 
to  induce  the  Jury  to  conclude  that.  If  Ro- 
mero stood  by  without  protesting  or  objecting 
when  Lucero  shot  Rael,  the  guilt  of  Romero 
became  established..  The  effect  of  such  an 
instruction  Is  not  at  all  like  a  misdirection  as 
to  the  qualities,  conditions,  or  elements  es- 
sential to  murder  in  the  first  degree,  and 
which  do  not  tend  to  Influence  a  verdict  of 
guilty  In  some  other  degree.  The  Injury  which 
such  instructions  would  naturally  cause  a 
defendant  is  made  more  apparent  by  the 
fact  that  the  confounding  of  the  guilt  of 
Romero  In-  that  of  Lucero  was  not  only  em- 
phasized by  repeated  reiteration  in  the  par- 
ticular we  have  Just  mentioned,  but  also  in 
other  particulars  hereafter  to  be  mentioned. 
It  can  hardly  be  pretended  that  the  Instruc- 
tions correctly  state  the  law.  They  did  not 
even  require  the  Jury  to  find  that  the  nonob- 
Jecting  defendant  knew,  or  even  suspected, 
the  co-defendant's  design  to   kill   Rael,   nor 


that  he  was  in  a  situation  to  prevent  such 
killing.  In  certain  other  instructions  (viz. 
eighth,  ninth,  and  twenty-second)  the  Jury 
were  told  that  an  arrest  made  by  two  per- 
sons rendered  both  guilty  of  murder,  If  one  of 
them,  after  the  arrest,  killed  the  person  ar- 
rested. Hie  ninth  and  twenty-second  Instruc- 
tions use.  It  Is  true,  the  words  "acting  to- 
gether"; but  these  words  refer  to  making  the 
arrest,  and  not  to  the  killing.  If  the  acting 
together  was  really  intended  to  extend  to  the 
killing  as  well  as  the  arrest,  then,  in  a  case 
of  such  gravity,  the  meaning  is  too  loosely  ex- 
presjsed;  and,  moreover,  it  was  not  suffi- 
ciently full  to  express  the  essentials  of  a  com- 
mon unlawful  design.  To  render  two  per- 
sons responsible  for  a  killing  done  by  one,  it 
is  not  sufficient  to  tell  the  Jury  that  If  the  de- 
fendants acted  together,  and  one  of  them 
killed,  both  are  equally  guilty.  Such  a  direc- 
tion would  be  too  vague  and  misleading. 
But,  whatever  doubt  may  be  entertained  as 
to  the  meaning  of  the  phrase  "acting  togeth- 
er," the  eighth  Instruction  told  the  Jury-  that 
both  were  guilty,  whether  acting  pursuant  to, 
or  without,  any  previous  agreement.  If  after 
the  arrest  one  of  them  killed  Rael.  "A  mere 
looker-on  while  a  crime  Is  being  committed, 
who  does  nothing,  and  who  neither  then  nor 
before,  by  any  word  or  act,  encourages  it,  is 
not  punishable,  though  he  mentally  approves 
the  crime."  1  Blsh.  New  Cr.  Law,  i  204.  "A 
mere  presence,  or  presence  combined  with  a 
refusal  to  Interfere,  or  with  concealing  the 
fact,  or  a  mere  knowledge  that  a  crime  is 
about  to  be  committed,  or  a  mental  approba- 
tion of  what  is  done,  while  the  will  contrib- 
utes nothing  to  tiie  doing,  will  not  create 
crime.  In  matter  of  evidence,  such  facts 
have  a  greater  or  less  weight  according  to 
circumstances,  but  in  law  there  must  be 
something  a  little  further;  as  some  word  or 
act,  or  In  the  language  of  Cockburn,  0.  J.,— 
spoken,  indeed,  to  a  case  where  there  was  no 
presence,— 'one,  to  be  a  party  to  another's 
crime,  must  incite  or  procure  or  encourage 
the  act'  "  Id.  U  632-631.  Counsel  has  stren- 
uously insisted  that.  If  the  evidence  for  the 
territory  was  true,  defendants  were  both 
guilty;  If  the  evidence  of  the  defendants  was 
true,  they  were  both  innocent;  and  that  it 
was  not  an  issue  as  to  the  guilt  or  innocence 
of  one  of  them,  but  of  both.  This  was,  no 
doubt,  a  fair  argument  to  the  Jury,  but 
Whether  that  conclusion  was  right  was  a 
matter  for  the  Jury;  and,  while  they  may 
have  believed  a  part  of  the  testimony  for  the 
prosecution,  they  were  under  no  obligations  to 
believe  all  of  it,  nor  were  they  bound  to  dis- 
believe all  of  the  testimony  of  both  defend- 
ants. 

2.  The  eleventh  Instruction  told  the  Jury 
that.  If  the  defendants  made  false  statements 
as  to  the  killing,  it  should  be  construed  as 
tending  to  establish  their  guilt.  This  was 
going  beyond  a  mere  question  of  law,  and  it 
invaded  the  province  of  the  Jury.    A  false 
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statement  may,  under  some  circnmstances, 
become  highly  Influential  with  the  Jury;  but 
whether  so  or  not,  or  In  what  degree,  depends 
upon  the  time,  or  the  circumBtances  under 
which  it  was  made,  the  particulars  or  Im- 
portance of  the  falsity,  whether  knowingly 
uttered,  and  whether  made  from  a  consclous- 
uuss  of  guilt,  or  from  motives  of  fear.  All  of 
these  matters  should  be  weighed  by  the  Jury 
in  determining  the  effect  of  a  false  state- 
ment, and  whether  in  what  degree  the  con- 
clusion of  guilt  is  to  be  influenced  by  such 
falsity  falls  entirely  within  the  line  of  Judg- 
ment reposed  exclusively  in  the  Jury,  and 
there  is  no  rule  of  law  requiring  the  Jury  to 
construe  a  false  statement  as  tending  to 
prove  guilt.  If  is  going  beyond  a  direction 
to  consider  such  falsity,  if  proved,  and  if 
knowingly  made  in  relation  to  material 
facts,  in  connection  with  all  the  circumstan- 
ces in  ascertaining  some  essential  element  to 
be  found.  This  Instruction  directs  them  to 
construe  the  bare  fact  of  falsity  a  particular 
way.  A  preeumptlon  of  law  la  a  Jnridictd 
postulate  that  a  particular  predicate  is  uni- 
versally assignable  to  a  particular  subject. 
Whart.  Or.  Ev.  S  707.  But  this  Is  quite  dif- 
ferent from  an  Inference  of  fact  drawn  from 
argument,  more  or  less  sound,  according  to 
the  particular  circumstances  surrounding  it. 
Hickory  v.  U.  S.,  160  U.  S.  409,  16  Sup.  Ot 
327. 

3.  The  twelfth  instruction  told  the  Jury 
that  public  officials  should  be  truthful,  and 
that  false  statements  by  officers  (1.  e.  defend- 
ants) in  relation  to  their  official  acts  should 
be  construed  as  an  aggravation  of  their  of- 
fenses, and,  if  knowingly  aod  wiUfoUy  made, 
would  Justify  the  Jury  in  disregarding  the 
whole  of  their  sworn  testimony  in  the  case. 
In  Gold  Co.  V.  Skiillcom  (N.  M.)  41  Pac.  533, 
we  held  that  an  instruction  which  told  a  Jury 
that  they  might  disregard  the  whole  of  the 
testimony  of  a  witness  who  had  testified 
falsely,  and  which  omitted  the  element  of 
willful  falsity,  was  error.  It  is  not  only  es- 
sential that  the  falsity  should  be  willful,  but 
it  must  also  be  In  relation  to  a  material  fact. 
2  Thomp.  Trials,  i  2423.  The  law  does  not 
demand  a  higher  standard  for  the  scrutiny 
and  weighing  of  statements  of  fact  by  pub- 
lic officers  than  other  citizens;  nor  was  it 
right  to  Intimate  that  the  defendants  were 
guilty  of  any  offenses  which  could  be  ag- 
gravated by  their  false  statements  concern- 
ing them. 

4.  A  much  more  serious  class  of  errors  was 
committed  in  relation  to  Instructions  14,  10, 
and  24  given  at  the  request  of  the  prosecu- 
tion, which  are  as  follows:  "Fourteenth.  In 
this  case  there  is  no  presumption  in  favor  of 
the  defendants  Juan  B.  Romero  oc  Sostenes 
Lucero,  or  either  of  them,  but  they  are  to  be 
Judged  in  the  same  manner  as  if  they  were 
not  officers  of  the  law,  and  bud  done  the  kill- 
ing  in  question,  which  is  admitted,  without 


being  armed  with  a  writ  or  warrant;  and 
after  the  klUlng  has  been  established,  which 
Is  not  denied  In  this  case,  it  devolves  upon  the 
defendants  to  establish  that  the  killing  done 
by  them  was  either  excusable  or  Justifiable, 
and  that  there  was  no  malice,  express  or  im- 
plied, in  so  kllUng."  "Nineteenth.  If  the  Ju- 
ry believe  that  the  defendants,  or  either  one 
of  them,  without  the  other  objecting  or  pro- 
testing, and  standing  by,  shot  and  killed  the 
deceased  under  such  circumstances,  then 
they  would  be  guilty  of  murder  in  the  first 
degree,  unless  they  established  the  fact  that 
they  were  excusable  or  Justifiable  by  evi- 
dence to  the  satisfaction  of  the  Jury."  "Twen- 
ty-Fourth. The  court  Instructs  the  Jury  tliat, 
while  it  is  incumbent  upon  the  prosecution  to 
prove  every  material  allegation  of  the  indict- 
ment as  therein  charged,  it  is  not  required 
that  the  same  shall  be  proved  in  every  case 
literally  as  charged,  such,  for  instance,  as  the 
date,  which  may  be  changed,— which  Is  not 
required  to  be  proven  of  the  date  shown  in 
the  indictment;  that.  If  the  material  allega- 
tions of  the  Indictment  are  substantially 
proven  as  charged  therein,  the  same  will  be 
sufficient;  that  nothing  Is  to  be  presumed  or 
taken  by  implication  against  the  defendants, 
or  either  of  them,  until  the  fact  of  the  killing 
has  l)een  established  beyond  a  reasonable 
doubt;  that  then  the  killing  is  presumed  to 
be  malicious,  and'  it  devolves  upon  the  de- 
fendants to  establish  to  the  contrary." 

Is  it  true  that  the  law  Implies  malice  from 
the  fact  of  killing,  upon  the  trial  on  an  indict- 
ment for  murder?  It  is  true  that  a  Jury  would 
be  at  liberty  to  rest  their  verdict  of  guilt 
upon  the  fact  of  the  killing  by  the  defendant 
But  this  conclusion  of  fact  is  quite  different 
from  a  presumption  drawn  by  law.  "Mur- 
der is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  either  express  or 
Implied."  Acts  1891,  c.  80,  i  1.  It  must  be 
(1)  a  killing;  and  (2)  with  malice.  The  kUl- 
ing  of  a  human  being  does  not  constitute  mur- 
der, but,  as  Blackstone  says,  "the  grand  cri- 
terion" which  distinguishes  murder  from  other 
killing  is  that  the  killing  must  be  with  malice 
aforethought  4  Bl.  Comm.  198.  Judge  Chrls- 
tiancy  observes:  "To  glvt  homicide  the  legal 
character  of  murder,  all  the  authorities  agree 
that  it  must  have  been  perpetrated  with  mal- 
ice prepense  or  aforethorght  This  malice  is 
Just  as  essential  on  ingredient  of  the  offense 
MM  the  act  which  causes  death.  Without  the 
concurrence  of  both,  the  crime  cannot  exist; 
and  as  every  man  Is  presumed  to  be  In- 
nocent of  the  offerse  of  which  he  Is  charg- 
ed, until  he  is  proved  to  be  guilty,  this 
presumption  must  apply  equally  to  both 
Ingredients  of  the  offense,— to  malice  as 
well  as  the  killing.  Hence,  though  the 
principle  seems  to  have  been  sometimes 
overlooked,  the  burden  of  proof  as  to  each 
rests  equally  upon  the  prosecution,  though 
the  one  may  admit  and  require  more  proof 
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than  the  other."  Maher  t.  People,  10  Mich. 
212.  It  is  true,  the  rule  that  the  law  pre- 
sumes malice  from  the  proof  of  the  killing  Is 
sustained  by  numerous  and  respectable  au- 
thorities. The  leading  authority  is  Com.  t. 
lork,  9  Mete.  (Mass.)  93,  1  Benn.  &  H.  Lead. 
€r.  Cas.  322.  But  courts  and  conflnentators 
have,  especially  of  late,  denied  it  as  a  sound 
legal  principle,  and  condemned  It  as  an  ex- 
crescence upon  the  law.  The  true  rule,  more 
accurately  stated,  and  which  does  not  conflict 
with  the  presumption  of  innocence,  the  burden 
of  proof,  nor  as  to  reasonable  doubt,  we  think, 
is  that  malice  may  be  implied  from  the  inten- 
tional killing,  where  the  jury,  from  the  whole 
case  before  them,  and  beyond  a  reasonable 
doubt,  find  the  additional  fact  that  no  circum- 
stances of  Justification  or  excuse  appear,  and 
when  there  are  no  circumstances  mitigating 
the  killing  to  that  of  manslaughter.  If  there 
Is  reasonable  doubt  as  to  Justification,  there 
Is  reasonable  doubt  as  to  malice.  The  evi- 
dence of  the  killing  may  be  considered  by  the 
jury,  together  with  the  whole  of  the  evidence. 
In  ascertaining  whether  there  was  malice;  but 
It  would  be  error  to  tell  the  Jury  that  the 
killing  alone  is  presumptive  evidence  of  malice 
aforethought,  as  It  would  allow  the  Juty  to 
find  malice,  without  stopping  to  Inquire 
whether  a  considerable  provocation  appeared, 
or  whether  the  circumstances  were  such  as  to 
show  a  wicked  and  malignant  heart,  which  are 
essential  Ingredients  of  Implied  malice.  In 
discussing  this  subject,  Mr.  Wharton  ob- 
serves, "We  must  keep  In  mind  that  the  doc- 
trine that  malice  and  intent  are  presumptions 
of  law,  to  be  presumed  from  the  mere  fact 
of  killing,  belongs,  even  if  correct,  to  purely 
speculative  jurisprudence,  and  (annot  be  ap- 
plied to  any  case  that  can  possibly  arise  be- 
fore the  courts."  Whart.  Or.  Ev.  {  737.  This 
is  so,  because  in  no  case  does  the  prosecution 
limit  Its  proofs  to  the  bare  fact  of  a  killing. 
There  la  always  disclosed  some  surrounding 
clrcomstances  tending  to  show  how  and  why 
it  was  done.  It  is  from  the  klUlng,  and  all  the 
circumstances  disclosed  upon  the  whole  case, 
that  the  jury  determine  whether  malice  has 
been  made  out  beyond  a  reasonable  doubt. 
"It  is  true  that  we  hear  occasional  utterances, 
as  in  MassachTisetts,  of  the  old  doctrine  that 
malice  is  to  be  presumed  from  the  mere  act 
of  killing;  but  whenever  this  Is  done  It  is  fol- 
lowed by  the  admission  that,  when  the  facts 
of  the' killing  are  proved,  then  the  malice  is  to 
be  inferred  from  the  facts.  Now,  as  the  facts 
of  the  killing  are  always  proved,  the  Idea  of 
abstract  malice,  being  presumed  from  the  ab- 
stract killing,  has  no  application  to  the  cases 
before  the  court."  Id.  IS  722,  738.  And  Mr. 
Wharton  adds:  "Should,  however,  the  judge 
make  the  proposition  not  speculative,  but  reg- 
ulative; should  he  direct  the  Juiy  that  the 
logical  Inferences  of  this  class  are  presump- 
tions of  law,  and  tell  them  to  presume  malice 
from  the  act  of  killing,— then  this  would  be 


error."  Id.  {  73S.  That  Is  exactly  what  was 
done  In  this  case,  and.  Indeed,  the  foregoing 
Instructions  went  even  further.  They  not  only 
told  the  jui7.that  malice  was  to  be  presumed 
from  the  killing,  but  that  it  devolved  upon 
the  defendants  to  establish  the  contrary. 
What  is  implied  malice?  "Malice  shall  be  im- 
plied when  no  considerable  provocation  ap- 
pears, or  when  all  the  circumstances  of  the 
killing  show  a  wicked  and  malignant  heart" 
Section  3,  c.  80,  Acts  1891.  Implied  malice 
does  not,  therefore,  arise  merely  from  an  in- 
tentional kllUng,  but  from  a  killing  under 
such  circumstances  as  that  the  jury  can  say 
that  no  considerable  provocation  appeared,  or 
that  all  the  circumstances  show  a  wicked  and 
malignant  heart.  In  State  v.  Vaughan  (Nev.) 
39  Pac.  733,  736,  the  defendant  admitted  the 
killing,  and  claimed  self-defense  in  justifica- 
tion. It  was  held  error  to  charge  that  'Mal- 
ice aforethought  means  an  intention  to  kill." 
Bigelow,  C.  J.,  says:  "The  fact  that  the  kill- 
ing was  Intentional  does  not  necessarily  prove 
that  it  was  done  with  malice;  for  an  Inten- 
tional killing  may  be  entirely  justifiable,  as 
where  It  Is  done  In  necessaiy  self-defense;  or 
It  may  be  only  manslaughter,  as  where  it  is 
done  in  the  heat  of  passion,  caused  by  no  suf- 
ficient provocation.  What  It  Is  must  depend 
on  the  manner  of  the  kUlIng,  and  the  sur- 
rounding circumstances."  And  the  court  in 
that  case  points  out  that,  inasmuch  as  the  de- 
fendant admitted  the  killing,  it  was  important 
that  the  Instructions  upon  tills  matter  should 
be  correct,  and  that  such  an  instruction  was 
highly  prejudicial,  under  the  circumstances. 
Dennlson  v.  State,  13  Ind.  510;  State  v.  Mc- 
Klnzle,  102  Mo.  620,  15  S.  W.  149;  Tromble 
V,  Territory,  3  Wyo.  280,  21  Pac.  1081;  State 
y.  Wlngo,  66  Mo.  181;  People  v.  Wlllett,  36 
Hun,  500.  The  element  of  implied  malice  was 
not  merely  formal.  It  Involved  the  real  and 
vital  questions  contested  before  the  jury  In 
this  case.  The  evidence  for  the  prosecution 
tended  to  show  that  the  killing  was  done  with- 
out provocation,  and  was  a  result  of  a  delib- 
erate purpose,  under  cover  of  a  pretended  ar- 
rest and  pretended  resistance.  The  evidence 
for  the  defense  tended  to  show  that  the  klU- 
lng was  done  under  circumstances  of  con- 
siderable provocation,  after  deceased  had  ac- 
tually attempted  to  secure  his  freedom  by 
slaying  bis  guards.  It  was  for  the  jury  to 
determine  which  side  spoke  the  truth.  The 
Jury  were  told  that  malice  was  to  be  implied 
from  the  killing,  and  that  the  killing  by  the 
defendants  was  established;  and  therefore  the 
Jury  were  told.  In  effect,  that  malice  was  fully 
proven,  while  the  evidence  for  the  defense 
went  directly  to  attack  the  essential  element 
of  Implied  malice,  as  defined  in  the  statute. 

It  will  be  remembered  that  the  actual  kill- 
Ing  was  done  by  one  of  the  defendants,  yet 
the  jury  were  told  in  the  fourteenth  instruc- 
tion that  the  killing  done  by  the  "defend- 
ants" was  established.    The  Instruction  then 
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goes  on  to  say  tbat  it  devolves  on  the  de- 
fendants to  establish  tbat  the  "killing  done 
by  them"  was  either  excusable  or  Justifia- 
ble, and  that  there  was  no  malice,  express  or 
Implied  In  the  killing.  Even  if  it  be  true 
that  the  law  imputes  malice  to  him  who  kills 
another,  the  vice  running  through  these  In- 
structions Is  that  the  legal  presumption  is 
raised  against  both  of  the  defendants,  and 
tt  is  not  confined  to  the  one  who  fired  the 
fatal  shot;  and  In  all  of  them  the  Jury  were 
told  titwt  the  burden  rested  upon  both  defend- 
ants, and  not  merely  upon  the  one  who  ^red 
the  shot,  to  prove  want  of  malice,  and  excuse 
or  Justiflcatlon.  In  the  nineteenth  they  were 
told  that  Justification  or  excuse  must  be  estab- 
lished by  the  defendants  by  evidence  to  the 
satisfaction  of  the  Jury.  Even  though  It  be 
true  tbat  the  law  implies  malice  from  the  sim- 
ple fact  of  the  killing,  and  even  though  both 
defendants  had  actually  participated  in  the 
killing,  these  instructions  treat  the  presump- 
tion arising  from  the  killing  as  though  the 
burden  of  proof  became  thereby  shifted  from 
the  prosecution  onto  the  defendants.  The 
presumption  of  innocence  until  guilt  Is  estab- 
lished to  the  satisfaction  of  the  Jury  is  thus 
completely  brushed  away.  The  defendants 
were  required  to  prove  their  innocence  as  to 
one  of  the  material  and  essential  elements  of 
the  crime  of  which  they  were  charged,  name- 
ly, that  the  killing  was  not  done  with  malice 
express  or  implied.  In  State  v.  Payne  (Wash.) 
30  Pac.  157,  160,  the  Washington  court, 
while  holding  to  the  old  doctrine  that  malice 
may  be  presimied  from  a  killing  done  with  a 
deadly  weapon,  say,  "Of  course,  it  would  not 
be  proper  to  instruct  the  Jury  that  it  was 
Incumbent  upon  the  defendant  to  overthrow 
this  presumption  by  testimony  in  his  own  be- 
half." When  counsel  for  the  territory  drew 
instruction  No.  24,  in  which  the  Jury  were 
told  that  not  (mly  was  malice  to  be  pre- 
sumed, but  that  It  devolved  upon  the  de- 
fendants to  show  the  contrary,  he  confound- 
ed a  mere  rule  of  procedure,  touching  the 
order  of  proofs,  with  the  functions  of  the 
jury  in  weighing  the  testimony,  and  applied 
to  the  latter  a  rule  relating  merely  to  the 
former.  Whart.  Cr.  Ev.  {{  330,  738.  The 
proofs  of  the  prosecution,  no  doubt,  made 
out  a  prima  facie  case  amply  strong  enough 
to  convict.  When  the  defense  introduced 
evidence  In  explanation  and  denial,  they  be- 
came actors;  but  upon  the  submission  of  the 
case  it  was  for  the  Jury  to  say,  upon  the 
whole  case,  wheth«:  every  element  was  es- 
tablished beyond  a  reasonable  doubt,  and,  if 
not,  to  acquit.  The  presumption  of  inno- 
cence did  not  end  at  any  particular  period  in 
the  proofs.  It  continued  throughout  the 
trial,  and  did  not  terminate  until,  upon  the 
whole  case,  the  JtuTr  returned  their  verdict 
Whart  Or.  Ev.  §§  330,  331;  Coffin  v.  XJ.  S., 
156  U.  S.  432,  15  Sup.  Ct.  3M;  Davis  v.  U. 
S.,  160  U.  &  468,  16  Sup.  Ct  353.     "In  a 


criminal  case  the  establishment  of  a  prima 
facie  case  only  does  not  take  away  the  pre- 
sumption of  a  defendant's  innocence,  nor  shift 
the  burden  of  proof."  Ogletree  v.  State,  28 
Ala.  683;  1  Bouv.  Law  Diet  227.  Suppose  the 
defendants  had  not  introduced  any  testimony, 
although  they  were  legally  entitled  to  de- 
mand that  the  jury  find  every  elem^it  es- 
tablished beyond  a  reas(Hiable  doubt;  yet  if 
instructions  like  the  fourteenth  and  twenty- 
fourth  were  given,  it  would  be  tantamount 
to  directing  them  to  find  a  verdict  of  guilty, 
even  though  the  testimony  of  the  prosecu- 
tion's witnesses  may  have  been  such  as  to 
leave  a  reasonable  doubt  of  guilt  If  the 
proposition  announced  in  thes^  ir^^tructions 
be  correct,  the  proof  of  the  killing  would  not 
only  raise  a  presumption  of  malice,  but  that 
presumption  would  become  proof  beyond  a 
reasonable  doubt  as  a  matter  of  law,  unless 
the  defendants  successfully  assumed  the  bur- 
den of  showing  the  contrary.  Such  a  prop- 
osition overturns  the  fundamental  principles 
of  the  criminal  law.  In  ChalCee  v.  U.  S.,  IS 
Wall.  516,  the  jury  had  been  charged  that 
the  government  need  only  prove  that  tbe  de- 
fendants were  presumptively  guilty,  and  the 
duty  then  devolved  upon  them  to  establish 
their  innocence,  and  if  they  did  not  they  were 
guilty,  beyond  a  reasonable  doubt  Justice 
Field,  speaking  for  the  court,  says:  "We  do 
not  think  it  at  all  necessary  to  go  into  any  ar- 
gument to  show  the  error  of  this  instruction. 
The  error  is  palpable  on  its  statement  All 
the  authorities  condemn  it.  The  instruction 
sets  at  naught  established  principles."  la 
Coffin  V.  U.  S.,  156  U.  S.  432,  15  Sup.  Ct  405, 
the  Jury  had  been  charged  tbat  when  the 
i  prohibited  acts  were  Imowingly  and  inten- 
{  tionally  done,  and  their  natural  and  legitl- 
,  mate  tendency  was  to  prod-uce  injury,  the 
]  Intent  to  injure  is  thereby  sufficiently  estab- 
I  llshed  to  cast  on  the  accused  the  burden  of 
'  showing  that  their  purpose  was  lawful,  and 
I  their  acts  legitimate.  Tbe  supreme  court 
I  per  Justice  White,  say,  "The  error  contained 
I  in  the  charge,  which  said,  substantially,  that 
■  the  burden  of  proof  had  shifted,  under  the 
'  circumstances  of  the  case,  and  that  there- 
fore, it  was  Incumbent  on  the  accui)o4  to 
show  the  lawfulness  of  their  acts,  was  not 
merely  verbal,  but  was  fundamental."  While 
the  case  of  the  prosecution,  made  up  hi  part 
by  legal  presumptions,  may  be  such  as  to 
render  it  expedient  for  the  defense  to'  pro- 
duce some  evidence  to  qualify,  explain,  or 
deny  the  facts  from,  which  the  presumption 
Is  sotight  to  be  raised,  the  burden  of  proof  ia 
not  thereby  changed;  and,  even  if  the  law 
permits  the  Jury  to  infer  malice  from  certain. 
things,  it  does  not  require  them  to  do  so. 
People  V.  Willett  36  Hun,  500.  The  pre- 
sumption of  innocence  Is  itself  to  be  c(wsid- 
ered  as  evidence  in  favor  of  the  defendants 
in  every  criminal  case,  under  a  plea  of 
not  guUty.     Coflin  v.  U.  S,  156  U.  S.  43^^ 
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15  Sup.  Cft.  394;  Davis  v.  V.  S.,  160  TJ. 
S.  469,  16  Sup.  Ct.  358.  Upon  this  princi- 
ple It  is  easy  to  reconcile  the  rule  that  in 
no  case  can  the  judge  peremptorily  direct 
the  jury  to  find  a  defendant  guilty  of  a 
crime.  Sparf  v.  U.  S.,  156  U.  S.  51,  15  Sup. 
Ct.  273.  "Strictly  speaking,  the  burden  of 
proof,  as  those  words  are  understood  in  crim- 
inal law,  is  never  upon  the  accused,  to  estab- 
lish his  innocence,  nor  to  disprove  the  facts 
necessary  to  establish  the  crime  of  .which  he 
is  indicted.  It  is  on  the  prosecution,  from 
the  beginning  to  the  end  of  the  trial,  and  ap- 
plied to  every  element  necessary  to  constitute 
the  crime."     Davis  v.  U.  S.,  160  U.  S.  489, 

16  Sup.  Ct.  358.  In  State  v.  Wingo,  6C  Mo. 
181,  the  trial  court  had  charged  that  "if  the 
defendant,  Wingo,  shot  and  killed  Gamble, 
the  law  presumed  It  to  be  murder  in  the  sec- 
ond degree.  In  the  absence  of  proof  to  the 
contrary;  and  It  devolved  upon  the  defendant 
to  show,  from  the  evidence  In  the  cause,  to 
the  reasonable  satisfaction  of  the  Jury,  that 
he  was  guilty  of  a  less  crime,  or  acted  in 
self-defense."  The  supreme  court  held  the 
charge  erroneous,  saying:  "The  defendant  is 
entitled  to  the  benefit  of  a  reasonable  doubt 
of  his  guilt  on  the  whole  case,  not  only  as 
to  whether  the  case  made  by  the  state  is 
open  to  reasonable  doubt,  but  if  the  evidence 
for  the  state  be  clear,  and  In  the  absence  of 
other  evidence  concltislve,  still,  if  the  evi- 
dence adduced  by  the  accused,  whether  it 
establishes  the  facts  relied  upon  by  a  prepon- 
derance of  the  evidence  or  not,  creates  a 
reasonable  doubt  of  his  guilt  in  the  minds  of 
the  jury,  he  is  entitled  to  an  acquittal.  At 
no  stage  of  the  trial  does  be  stand  asserting 
his  Innocence."  In  the  Stokes  Case,  53  N.  Y. 
164,  after  an  elaborate  argument  upon  this 
subject,  it  was  held  that  the  jury  must  be 
satisfied  from  the  whole  evidence  of  the  guilt 
of  the  accused;  'and  it  was  clear  error  to 
charge  them  that  when  the  prosecution  has 
made  out  a  prima  facie  case,  and  evidence 
has  been  introduced  tending  to  show  a  de- 
fense, they  must  convict,  unless  they  are 
■satlsfted  of  the  truth  of  the  defense.  "Such . 
a  ch.irge,"  says  the  court,  "throws  the  bur- 
den upon  the  prisoner,  and  subjects  him  to 
conviction  though  the  evidence  on  his  part 
may  have  created  a  reasonable  doubt  of 
his  guilt.  Instead  of  leaving  It  to  them 
to  determine  upon  the  whole  evidence  wheth- 
er his  guilt  is  established  beyond  a  rea- 
sonable doubt.  It  constrains  them  to  con- 
vict unless  they  are  satisfied  that  he  has 
proved  his  innocence."  In  State  v.  Gassert, 
65  Mo.  334,  Judge  Henry  alluded  to  the  diffi- 
culty of  reconciling  the  doctrine  contained 
in  such  Instructions  as  these  with  elementary 
principles,  but  yielded  to  the  force  of  prece- 
dents in  that  state;  but  In  State  v.  McKlnzie, 
102  Mo.  620,  15  S.  W.  149,  it  was  repudiated, 
and  the  earlier  cases  overruled.  See,  also. 
State  V.  Wingo,  supra;   State  v.  HIU,  69  Mo. 


453.  But  in  State  y.  Evans,  124  Mo.  411,  28 
S.  W.  8,  it  seems  to  have  been  restored.  In 
Massachusetts  the  case  of  Com.  v.  York,  su- 
pra, has  been  greatly  modified.  If  not  over- 
ruled. In  Com.  V.  Pomeroy,  reported  Whart. 
Horn.  Append.  (2d  Ed.)  753,  and  is  so  con- 
sidered by  the  supreme  court  of  the  United 
States  in  Davis  v.  U.  S.,  160  U.  S.  481,  16 
Sup.  Ct  353.  See,  also.  Com.  v.  Hawkins, 
3  Gray,  463;  U.  S.  v.  Armstrong,  2  Curt.  446, 
Fed.  Cas.  No.  14,467.  The  only  case  which 
we  have  found  In  this  territory  which  seems 
to  hold  that  the  defendant  must  prove  bis 
Innocence  of  the  crime  charged  Is  Territory 
V.  Tnijillo,  32  Pac.  154,  where  it  was  held 
that  the  burden  was  upon  the  defendant  to 
prove  an  alibi.  But  that  ruling  is  not  sus- 
tained by  sound  principle  (Whart.  Or.  Ev. 
333),  and  is  at  variance  with  the  rule  laid 
down  in  Davis  v.  U.  S.,  ICO  U.  S.  469,  16  Sup. 
Ct.  353.  An  alibi.  If  true,  meets  and  com- 
pletely overthrows  every  allegation  against 
the  accused  in  the  indictment.  2  Thomp. 
Trials,  8  2436.  Extrinsic  defenses  which  do 
not  traverse  the  averments  of  the  indict- 
ment. It  is  perhaps  true,  must  be  affirmative- 
ly shown  by^the  defense.  Of  this  class  have 
been  mentioned  such  as  autrefois  acquit,  li- 
cense, command  of  superior  officer,  etc. 
Whart.  Or.  Ev.  §  331  et  seq.  But  such  mat- 
ters of  provocation,  excuse,  or  justification 
which  tend  to  traverse  the  element  of  in- 
tent or  malice  must  be  weighed  by  the  Jury, 
not  as  a  defense,  but  with  all  the  other  evi- 
dence. In  determining  whether  every  essen- 
tial element  of  the  crime  has  been  establish- 
ed beyond  reasonable  doubt.  Id.  |  331;  State 
V.  Porter,  34  Iowa,  131;  State  v.  Hill,  69  Mo. 
4S1;  People  v.  Marshall  (Cal.)  44  Pac.  718; 
People  V.  Coughlln  (Mich.)  32  N.  W.  905; 
Coffin  V.  U.  S..  Davis  v.  U.  S.,  and  Hickory 
V.  U.  S.,  supra. 

The  court,  In  Its  own  prepared  charge,  fair- 
ly and  correctly  Instructed  the  jury,  in  gen- 
eral terms,  as  to  the  burden  of  proof,  the 
presumption  of  Innocence,  and  the  necessity 
of  establishing  guilt,  as  to  every  element,  in- 
cluding malice,  beyond  a  reasonable  doubt; 
and  It  Is  argued  that,  these  Instructions  con- 
sidered, the  defendants  were  sufficiently  pro- 
tected against  those  given  at  the  instance  of 
the  prosecution.  But  more  than  60  Instruc- 
tions were  given  to  the  Juiy  In  this  case, 
many  of  them  quite  lengthy;  and  It  would 
hardly  be  fair  to  assume  that  mere  abstract 
propositions  would  be  weighed,  to  the  exclu- 
sion of  those  to  'which  we  have  alluded, 
which  assume  to  deal  with  the  facts  of  this- 
particular  case,  which  were  specific,  which 
were  emphasized  by  repetition,  and  which 
were  of  a  nature  so  harmful  to  the  defendants. 
In  this  case  the  errors  were  of  such  character 
that  the  probability  of  injury  seems  quite 
manifest.  2  Thomp.  Trials,  {  2407;  People 
V.  Casey,  65  Cal.  260,  3  Pac.  874.  It  wlU 
not  be  necessaiy  to  notice  the  other  errors 
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aasigned,  aa  these  are  sufficient  to  require 
the  reversal  of  the  cause.  The  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

SMITH,  C.  J.,  and  COLLIER  and  HAM- 
ILTON, JJ.,  concur. 


(4  Kan.  App.  40$) 

MOFFBTT  et  al.  t.  BOTDSTUN. 

(Court  of  Appeals  of  Kansas,  Southera  Dei>art- 

ment,  C.  D.     Sept  6,  1S96.) 

Attachment— Motion  to  Discbarob— Sdrflds* 

AOB— Courts— iOrdkrs  at  Cbambirs. 

1.  A  judge  of  the  district  court  has  i>ower  at 
chambers  to  discharge  attached  property  from 
the  lien  of  the  attachment. 

2.  Where  a  motion  is  filed  in  an  action  hj  one 
not  a  parQr  to  the  record,  asking  for  the  dis- 
charge of  the  property  attached  in  the  action, 
upon  the  grounds  tliat  such  party  is  the  owner 
of  the  property,  anything  contaiued  in  said  mo- 
tion which  relates  to  the  merits  of  the  original 
action  must  be  treated  as  surplusage;  and  any 
evidence  introduced  at  the  hearing  of  such  mo- 
tion, which  related  to  the  merits  of  the  original 
motion,  is  irrelevant  and  immaterial,  and  could 
not  have  prejudiced  the  judge  in  his  final  deci- 
sion as  to  the  ownership  of  the  cattle. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Harper  county; 
G.  W.  McKay,  Judge. 

Action  by  T.  S.  Moffett  and  John  MofTett, 
partners  as  Moffett  Bros.,  against  E^ank 
Boydstun,  aided  by  attachment.  From  an 
order  discharging  the  attachment  on  motion 
of  Euphemia  Kittle  Boydstun,  plaintiffs  brin£ 
error.    Affirmed. 

Geo.  B.  McMahon,  Washbon  &  Washboo, 
and  Sankey  &  Campbell,  for  plaintiffs  In  er- 
ror. J.  P.  Grove  and  T.  A.  Noftzger,  for  de- 
fendant in  error. 

DENNISON,  J.    The  object  of  this  petition 
in  error  Is  to  reverse  an  order  of  the  judge  of 
the  district  court,  made  at  chambers,  dis- 
charging the  property  levied  uiion  under  an 
order  of  attachment  Issued  in  the  case  of  < 
Moffett  et  al.  v.  Frank  Boydstun.    This  de-'  | 
fendant  In  error  filed  a  motion  In  said  action  | 
asking  for  the  discharge  of  the  property  lev- 
led   upon   under   said   attachment,   claiming 
that  the  said  property  belonged  to  her.    This  i 
motion  was  heard  by  the  judge  of  the  dis-  | 
trict  court  at  chambers,  and  was  by  him  sus-  I 
talned,  and  the  attached  property  dlschar-  I 
ged.     The    petition    in.  error    alleges    four 
groimds  for  a  reversal,  as  follows:  "(1)  That  \ 
the  said  judge  erred  in  assuming  jurisdiction  ! 
at  chambers  to  try  the  issues  raised  and  pre-  ' 
sented  by  defendant  in  error's  motion.    (2) 
That  the  court  erred  In  admitting  Incompe- 
tent and   Improper  testimony   over   the   ob- 
jections and  exceptions  of  plaintiffs  In  error. 
(3)  That  the  said  judge  erred  In  assuming 
to  try  the  merits  <rf  the  main  action  between 


these  plaintiffs  and  the  defendant,  Franlt 
Boydstun,  upon  the  hearing  of  the  motion 
filed  by  defendant  in  error  to  disclmrge  the 
attached  property.  (4)  Said  judge  erred  in 
overruling  plaintiffs'  motion  for  a  new  trial 
in  said  action." 

The  judge  did  not  err  in  assuming  jurisdic- 
tion at  chambers  to  try  the  issues  raised  up- 
on a  motion  to  discharge  the  attached  prop- 
erty from  the  lien  of  the  attachment,  and  to 
order  it  returned  to  its  owner.  "A  Judge  of 
the  district  court  has  power,  at  chambers,  t« 
discharge  an  attachment."  Shedd  v.  McCon- 
nell,  18  Kan.  594,  and  cases  there  cited. 

The  second  and  third  specifications  of  er- 
ror may  be  considered  together.    The  motion 
filed  by  this  defendant  in  error  reads  as  fol- 
lows:   "Comes   now   Mrs.   Euphemia  Kittle 
Boydstun,  and  respectfully  represents  to  the 
court  and  moves  the  court  as  hereinafter  set 
forth:   That  the  defendant  in  the  above-enti- 
tled action  is  her  husband;  tliat  the  23  head 
of  cattle  attached  as  the  property  of  the  de- 
fendant in  the  above-entitled  action  are  not, 
and   never  were,   the  property  of   said  de- 
fendant, but  are,  and  have  been  for  about 
two  years  last  past,  the  property  of,  and  in 
the  possession  of,  her,  the  said  Euphemia  Kit- 
tie  Boydstun,  all  of  which  she  is  ready  to 
make  appear.    She  says  further  that  at  the 
time  the  same  were  attached  the  said  plain- 
tiffs, and  the  sheriff  of  Harper  county,  Kan- 
sas, well  knew  that  the  same  were  the  sole 
and  individual  property  of  her,  the  said  Kit- 
tle Boydstun.     Further,  she  denies  that  her 
husband,  Frank  Boydstun,  is,  or  was  at  the 
time  of   the   commencement   of   this  action 
against  him.  Indebted  to  the  plaintiffs  in  any 
sum  whatever;    and  especially   denies   the 
material   allegations   of   plaintiffs'    petition. 
She  says  that  her  said  23  head  of  catUe  .(be- 
ing the  same  cattle  attached  in  this  suit,  as 
shown  by  the  return  of  the  sheriff  of  said 
county,  on  the  attachment  order— reference 
to  which  is  hereby  made  for  a  more  particu- 
lar description  thereof),  are  unlawfully  de- 
tained from  her,  to  her  great  damage;   and 
she  prays  the  coiut,  on  the  hearing,  to  make 
an  order  directing  and  commanding  the  said 
sheriff  to  restore  and  deliver  the  said  cattle 
to  her,  and  for  her  proper  costs  against  the 
plaintiffs."    This  motion,  to  say  the  least,'  is 
very  inartistieally  drawn.     It  seems  to  b» 
intended,  and  has  been  treated  by  both  8lde» 
and  by  the  court,  as  a  motion  to  discharge 
the  property  from  the  lien  of  the  attachment. 
It  alleges  that  the  defendant  in  the  action  is 
her  husband,  and  that  the  cattle  attached 
are  not  his,  but  belong  to  her,  and  that  the 
plaintiffs   and   the    sheriff  knew   that  they 
were  her  property.     She  also  says  that  the 
cattle  are  wrongfully  detained  from  her,  and 
asks  for  an  order  restoring  the  same  to  her, 
and  for  costs.    Anything  which  Is  contained 
in  the  motion,  other  than  these  allegations^ 
must  be  treated  aa  surplusage.     Certainly- 
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nothing  relatiog  to  the  merits  of  the  issues 
raised  by  the  original  pleadings  could  be 
beard  by  the  Jndge  at  chambers,  nor  upon  a 
motion  to  discharge  an  attachment  filed  by 
one  not  a  party  to  the  original  action.  The 
real  question  to  be  determined  by  the  Jndge 
was  the  ownership  of  the  cattle  attached. 
This  is  the  only  Issue  which  was  decided  by 
the  jndge.  The  order  was  to  the  sheriff  to 
restore  and  deliver  the  attached  property  to 
the  said  Euphemla  Kittie  Boydstim.  Any 
evidence  Introduced  which  related  to  the 
merits  of  the  main  action  between  these 
plainflffs  In  error  and  Frank  Boydstun  did 
not  relate  to  the  issue  decided.  It  was  Ir- 
relevant.and  immaterial,  and  could  not  have 
prejudiced  the  judge  in  his  final  decision  as 
to  the  ownership  of  the  cattle.  The  sub- 
stantial rights  of  these  plaintiffs  in  error 
were  not  prejudiced  thereby.  "Where  Irrele- 
vant and  Immaterial  evidence  Is  Introduced 
on  the  trial,  but  It  appears  that  the  adverse 
party's  rights  were  not  prejudiced  thereby, 
held  not  material  error."  Railroad  Co.  v. 
Grimes.  38  Kan.  241,  16  Pac.  472.  The  or- 
der of  the  judge  of  the  district  court,  dischar- 
ging the  attached  property,  Is  affirmed.  All 
the  judges  concurring. 


a  Kan.  App.  «1E) 

DODGE  T.  HAMBURG-BREMEN  PIRB 
INS.  CO.i 

(Court  of  Appeals  of  Kiingas,  Southern  Depart- 
ment, C.  D.     Sept  5,  1896.) 

I^Bt'RANCE — SPBROOATIOS  Cl.ACSR— ChANOB  OP  Tl- 
TLI— BfFZCT  OX   MOBTOAOSE— NoTioa. 

1.  When  a  loss  of  insured  property  ocean  ac- 
cording to  the  terms  of  the  policy,  and  the  in- 
surance policy  ha8  attached  to  it  a  subrogation 
contract  which  stipulates  tliat  the  loss,  if  any, 
is  payable  to  a  mortgagee,  or  his  assigns,  as  his 
interest  may  appear,  the  owner  of  the  mortgage 
is  the  insured,  to  the  extent  of  his  interest,  and 
a  change  of  title  which  increases  his  interest 
in  the  insured  property,  even  to  absolute  owner- 
ship, will  not  release  the  insurance  company 
from  its  liability  to  pay  tiie  loss. 

2.  A  change  in  the  title  of  Insured  property, 
which  increases  the  interest  of  the  insured  from 
a  lien  holder  to  absolute  ownership,  is  not  such 
a  change  of  ownership  as  requires  notice  to  be 
given  to  the  insurance  company,  under  the 
terms  of  a  subrogation  contract  which  stipu- 
lates that  the  mortgagee  shall  notify  the  insur- 
ance company  of  any  change  of  ownership. 

(SylUbus  by  the  Court.) 

Error  from  district  court,  Sedgwick  coun- 
ty; C.  Reed,  Judge. 

Action  by  John  L.  Dodge  against  the  Ham- 

.  burg-Bremen  Fire  Insurance  Company  on  a 

policy  of  insurance.     From  a  judgment  for 

defendant,  plaintiff  brings  error.     Reversed. 

Bently  &  Hatfield  and  Holmes  &  Haymak- 
er, for  iHalntlff  In  error  Bently  &  Ferguson, 
for  defendant  in  error. 


1  Rehearing  pending. 


DENNISON,  J.  Mrs.  Floril  Cowley  wa« 
the  owner  of  a  lot  upon  which  was  situated 
a  house  and  bam,  upon  which  she  procured 
a  loan  from  the  Sedgwick  Loan  &  Invest- 
ment Company,  and  she  and  her  husband  ex- 
ecuted to  said  company  a  mortgage  thereon. 
She  also  procured  a  policy  of  Insurance  upon 
said  house  and  barn,  from  the  agents  of  this 
defendant  In  error  In  Wichita,  Kian.,  which 
had  attached  to  It  the  following  subrogation 
contract:  "Policy  No.  963,  in  name  of  Flora 
Cowley.  Agency  at  Wichita,  Kansas.  Loss, 
if  any,  payable  to  the  Sedgwick  Loan  and  In- 
vestment Company,  mortgagee  or  trustee,  or 
Its  assigns,  as  Its  interests  may  appear  as 
herein  provided:  It  being  hereby  under- 
stood and  agreed  that  this  Insurance,  as  to 
the  Interest  of  the  mortgagee  or  trustee 
only  therein,  shall  not  be  Invalidated  by  any 
act  or  neglect  of  the  mo^agor  or  owner 
of  the  property  Insured,  nor  by  the  occu- 
pation of  the  premises  for  purposes  more 
hazardous  than  are  permitted  by  the  terms 
of  this  policy:  provided  that  the  mortga- 
gee or  trustee,  or  assigns,  shall  notify  this 
company  of  any  change  of  ownership  or  In- 
crease of  hazard  which  shall  come  to  hla 
or  their  knowledge,  and  shall  have  permis- 
sion for  such  change  of  ownership  or  in- 
crease of  hazard  duly  Indorsed  on  this  pol- 
icy: and  provided,  further,  that  every  Increase 
of  hazard  not  permitted  by  the  policy  to  the 
mortgagor  or  owner  shall  be  paid  for  by  the 
mortgagee  or  trustee,  or  assigns,  on  reasona- 
ble demand,  and  after  demand  made  by  this 
company  up^n,  and  refused  by,  the  mortga- 
gor or  owner  to  pay,  according  to  the  estab- " 
llshed  schedule  of  rates.  It  is,  however,  un- 
derstood that  this  company  reserves  the  right 
to  cancel  this  polled  as  stipulated  In  the 
printed  conditions  In  said  policy,  and  also  to 
cancel  this  agreement,  on  giving  ten  days' 
notice  of  their  intentions  to  the  tmstee,  or 
assigns,  or  mortgagee,  named  therein,  and 
from  and  after  the  expiration  of  the  said  ten 
days  this  agreement  shall  be  null  and  Void. 
It  Is  further  agreed  that,  in  case  of  any  other 
Insurance  upon  the  property  hereby  insured, 
then  this  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  ahy 
loss  sustained  than  the  sum  hereby  Insured 
bears  to  the  whole  amount  of  insurance  on 
said  property.  Issued  to  or  held  by  any  party 
or  parties  having  an  insurable  Interest  there- 
in. It  Is  also  agreed  that  whenever  this  com- 
pany shall  pay  the  mortgagee  or  trustee,  or 
assigns,  any  sum  for  loss  under  this  policy, 
and  shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  exists.  It  shall 
at  once,  and  to  the  extent  of  such  payment, 
be  legally  subrogated  to  all  the  rights  of  the 
party  to  whom  such  payments  shall  be  made, 
under  any  and  all  securities  held  by  such 
party  for  the  payment  of  said  debt  But  such 
subrogation  shall  be  in  subordination  to  the 
claim  of  said  party  for  the  balance  of  the 
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debt  80  secured,  or  said  company  may,  at  Its 
option,  pay  the  mortgagee  or  trustee,  or  as- 
signs, the  whole  debt  so  .secured,  wltb  all  tlie 
interest  which  may  have  accrued  thereon  to 
the  date  of  such  payment,  and  shall  thereup- 
on receive  from  the  party  to  whom  such  pay- 
ment shall  be  made  an  assignment  and  trans- 
fer of  said  debt,  with  all  securities  held  by 
said  parties  for  the  payment  thereof.  The 
foregoing  provisions  and  agreements  sliall 
talte  precedence  over  any  provision  or  condi- 
tioQ  conflicting  therewith  contained  in  said 
policy.  This  clause  is  attached  to,  and  is 
made  a  part  of,  the  said  policy,  from  the  9th 
day  of  January,  1890.  In  witness  whereof 
the  duly-authorized  agent  of  said  insurance 
company  has  hereunto  set  his  hand  on  said 
day.  Cr.ldwell  &  Fellows,  Agent.  Ham- 
burg-Bremen Insmrance  Company  of  Ger- 
many." 

Dodge  commenced  this  action  to  recover 
upon  said  insurance  policy.  The  answer  was 
a  general  denial.  The  case  was  tried  by  the 
Judge  without  a  Jury,  upon  the  following 
agreed  statement  of  facts:  "Agreed  State- 
ment of  Facts.  It  is  hereby  stipulated  and 
agreed  between  the  parties  to  this  action  that 
the  above-entitled  cause  may  be  tried  In  the 
court  without  a  jury,  and  that  the  court  may 
render  judgment  upon  the  pleadings  filed 
herein,  and  the  following  facts,  which  are 
hereby  agreed  to:  That  the  defendant,  the 
Hamburg-Bremen  Fire  Insurance  Company, 
is  a  corporation  .organized  under  the  laws  of 
Germany,  and  duly  authorized  to  and  is  trans- 
acting business  in  the  state  of  Kansas  as  an 
insurance  company.  That  on  the  9th  day  of 
January,  1S90,  the  defendant  herein,  for  a 
valuable  consideration  paid  to  it  by  Mrs. 
Flora  Cowley,  issued  to  her  its  certain  fire 
insurance  policy.  Said  original  policy  is  at- 
tached to  the  plaintiff's  petition  herein.  That 
at  the  time  said  policy  was  issued  Mrs.  Flora 
Cowley  was  the  owner  of  the  fee  title  of  the 
property  described  in  said  policy.  That  on 
the  1st  day  of  April,  1889,  the  said  Flora 
Cowley,  with  her  husband,  Hale  Cowley,  ex- 
ecuted a  mortgage  on  the  premises  described 
in  said  policy,  to  the  Sedgwicli  Loan  &  In- 
vestment Company.  That  on  or  about  the 
9th  day  of  January,  1890,  the  date  on  which 
the  policy  of  insurance  was  delivered  to  the 
said  Mrs.  Flora  Cowley,  she  delivered  the 
same,  with  the  mortgage  clause  attached  to 
said  policy,  to  the  Sedgwick  Loan  &  Invest- 
ment Company.  That,  subsequent  to  the  de- 
livery of  said  policy  of  insurance  by  Mrs. 
Flora  Cowley  to  the  SedgwicJi  Loan  &  In- 
vestment Company,  the  said  the  Sedgwiclt 
Loan  &  Investment  Company  assigned,  in- 
dorsed, and  delivered  said  mortgage  herein- 
before mentioned,  together  with  this  policy 
of  insurance,  to  John  L.  Dodge,  pUiintifl  here- 
h).  That  on  the  21st  day  of  January,  1892, 
John  L.  Dodge,  plaintiff  herein,  as  plaintiff, 
commenced  an  action  in  this  court  against 
Hale  Cowley  and  Robert  E.  Lawrence,  ad- 


ministrator of  the  estate  of  Flora  Cowley, 
deceased,  and  others,  to  foreclose  the  said 
mortgage  herein  mentioned,  on  the  premises 
de8cril>ed  in  the  policy  sued  on  in  this  ac- 
tion. A  copy  of  petition  in  said  action  of 
John  L.  Dodge  against  said  Hale  Cowley  and 
others,  together  with  a  copy  of  the  mortgage 
sued  on  herein,  above  mentioned.  Is  hereto 
attached,  and  made  a  part  of  these  facts,  and 
marked  Exhibits  'A'  and  'B,'  respectively. 
That  thereafter,  on  the  24th  day  of  October, 

1892,  the  said  John  L.  Dodge,  as  plaintiff,  re- 
covered a  judgment  in  said  cause,  which  has 
never  been  vacated,  reversed,  set  aside,  or 
modified.  A  copy  of  said  judgment  is  here- 
to attached,  marked  'Exhibit  C,'  and  made  a. 
part  of  these  facts.  That  on  the  6th  day  of 
September,  1893,  L  T.  Ault,  the  then  duly 
elected,  qualified,  and  acting  sheriff  of  Sedg- 
wick county,  Kansas,  did,  pursuant  to  said 
last-mentioned  judgment,  sell  the  premises 
described  in  said  policy  to  the  said  John  L. 
Dodge.     That  on  the  12tb  day  of  October, 

1893,  Hon.  C.  Reed,  judge  of  this  court,  did 
confirm  the  sale  of  real  estate  made  In  said 
action  by  the  said  sheriff.  A  copy  of  said 
confirmation  of  sale  Is  hereto  attached,  and 
made  a  part  of  these  facts,  and  marked  'Ex- 
hibit D.'  That  on  the  8th  day  of  November, 
1893,  the  dwelling  house  and  private  bam  In- 
sured by  the  poUcy  hereinbefore  mentioned 
were  totally  destroyed  by  fire.  That  said 
policy  sued  on  in  this  action  provides,  among 
other  things,  in  said  mortgage  clause,  as  fol- 
lows: 'It  being  hereby  understood  and  agreed 
that  this  insurance  is  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein;  shall  not 
be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  insured, 
or  by  the  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  x>ermitted  by 
the  terms  of  this  policy:  provided,  that  the 
mortg.igee  or  trustee,  or  assignees,  sliall  notify 
this  company  of  any  change  of  ownership  or 
increase  of  hazard  which  shall  come  to  his 
or  their  knowledge,  and  shall  have  the  perw 
mission  for  such  change  of  ownership  or  in- 
crease of  hazard  duly  indorsed  on  this  policy.* 
That  the  said  policy  and  mortgage  clause, 
attached  to  the  plaintiff's  petition  herein,  are 
to  be  considered  a  part  of  these  facts,  as  If 
fully  set  out  herein.  That  this  defendant 
company  had  no  knowledge  or  Information  of 
the  suit,  or  any  of  the  proceedings  had  there* 
In,  by  said  John  L.  Dodge  against  Hale  Cow- 
ley and  others,  to  foreclose  said  mortgage  here- 
in mentioned,  or  of  the  sale  of  said  prerdlses 
by  the  said  sheriff  to  John  L.  Dodge  on  the 
6th  day  of  September,  1893.  That  on  or 
about  the  10th  day  of  November,  1893,  the 
plaintiff,  John  L.  Dodge,  by  his  agent,  R.  B. 
Lawrence,  notified  this  defendant  company, 
by  stating  verbally  to  Caldwell  &  Fellows, 
agents  of  this  defendant  company,  that  the 
house  and  private  bam  Insured  by  tliis  pol- 
icy had  been  destroyed  by  flre.  That  on  the 
2d  day  of  December,  1893,  the  plaintiff  herein  ' 
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submitted  proof  o(  loss,  as  provided  for  by 
conditions  in  said  policy  of  Insurance,  a  copy 
of  which  is  hereto  attached  and  made  a  part 
of  these  facts,  and  marlied  'Exhibit  B.' 
Dated  Wichita,  Kansas,  December  4,  1894." 
Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  brings  the  case  here  for  re- 
view. 

At  the  outset,  we  are  met  with  a  motion  to 
dismiss  this  action  for  the  reason  that  there  is 
no  suf9cient  transcript  or  case-made  attached 
to  the  petition  in  error.  The  record  is  cer- 
tainly far  from  satisfactoiy.  It  cannot  be 
upheld  as  a  case-made.  However,  the  peti- 
tion, answer,  agreed  statement  of  facts,  judg- 
ment, and  all  proceedings  necessary  to  show 
the  errors  complained  of,  ftre  attached  to  the 
petition  in  error,  accompanied  by  a  certificate 
of  the  clerk  of  the  court  which  reads  as  fol- 
lows: "I,  S.  N.  Brldgman,  clerk  of  the  dis- 
trict court  within  and  for  the  county  of  Sedg- 
wick, state  of  Kansas,  do  hereby  certify  that 
the  above  and  foregoing  is  a  true  copy  of  all 
papers  and  proceedings  in  the  cause  wherein 
.Tohn  li.  Dodge  Is  plaintlfl^,  and  the  Hamburg- 
Bremen  Fire  Insurance  Company  Is  defend- 
ant, as  the  same  remains  of  record  in  my 
ofllce,  except:  Returned  summons  by  superin- 
tendent of  insurance  pnecipes  for  copies. 
Execution.  Journal  entry  of  correction. 
Journal  entry  overruling  motion.  Witness 
my  hand,  as  such  clerk,  and  the  seal  of  said 
court  attached,  this  the  13  day  of  April,  1895. 
S.  N.  Bridgman,  Clerk  of  the  District  Court 
of  Sedgwick  County,  Kansas."  By  a  liberal 
interpretation,  we  treat  the  record  as  a  tran- 
script, and  review  the  case.  We  cannot, 
however,  recommend  it  as  a  model  to  be 
copied  in  the  future. 

The  real  question  in  this  case  Is,  should  the 
plaintiff  recover,  upon  the  agreed  statement 
of  facts  and  the  pleadings?  In  Insurance  Co. 
V.  Coverdale,  48  Kan.  446,  2»  Pac.  682,  it  was 
decided  that  the  mortgagor  could  not  main- 
tain an  action  upon  a  policy  of  insurance 
which  contained  a  similar  subrogation  con- 
tract, unless  the  mortgage  was  paid,  but  that 
the  mortgagee  only  could  maintain  the  action, 
unless  he  authorized  the  owner  so  to  do.  By 
the  subrogation  contract,  the  insurance  com- 
pany entered  Into  a  contract  with  the  mort- 
gage company,  or  its  assigns,  by  the  terms  of 
which  the  amount  of  the  policy.  In  case  of 
loss,  Is  to  be  paid  to  it,  so  far  as  its  Interest 
shall  appear.  It  therefore  follows  that,  so 
far  as  his  interest  appears,  John  L.  Dodge  Is 
the  assured.  The  subrogation  contract  must 
be  construed  the  same  as  though  It  read, 
"Loss,  if  any,  under  this  policy,  payable  to 
John  li.  Dodge,  mortgagee,  as  his  Interest 
may  appear."  The  policy  is  to  run  five  years, 
and  the  premium  for  the  full  time  has  been 
paid.  No  one  can  collect  the  money,  in  case 
of  loss,  but  Dodge.  The  Insurance  company 
takes  the  risk,  and  collects  the  full  premium, 
knowing  that,  while  Mrs.  Cowley  holds  the 
fee  title.  Dodge  holds  a  lien  upon  the  prop- 
«rty,  which  may  in  time  be  transferred  into 


a  title.  It  must  have  anticipated  that  Dodge 
was  likely  to  take  steps  to  foreclose  the  lien 
which  was  Insured.  When  an  Insurance 
company  insures  a  mortgage  lien,  it  must  an- 
ticipate that  upon  default  the  lien  holder  will 
Degin  foreclosure  proceedings,  obtain  judg- 
ment, and  secure  a  sale  of  the  mortgaged 
property.  There  can  be  no  question  but  that 
the  mortgagee  Is  protected  by  the  terms  of  the 
contract  with  the  insurance  company  until  the  - 
sale  is  conflrmed,  and  the  money  ordered  by 
the  court  to  be  paid  to  the  'mortgagee.  Is  the 
purchaser  also  protected  by  the  terms  of  the 
contract,  and  does  it  make  any  difference 
whether  the  mortgagee  or  a  stranger  is  the 
purchaser?  If  a  stranger  is  the  purchaser, 
there  is  a  change  of  ownership.  If  the  mort- 
gagee is  the  purchaser,  his  Interest  is  Changed 
from  a  lien  holder  to  an  owner  in  fee.  Coun- 
sel for  defendant  in  error  contends  that  the 
interest  of  John  L.  Dodge,  mortgagee,  was  in- 
sured, and  not  the  interest  of  John  L.  Dodge, 
owner,  and  that,  in  order  to  have  held  the  in- 
surance in  force,  Dodge  should  have  notified 
the  company  of  the  change  of  the  fee  title,  and 
obtained  the  consent  of  the  company  to  the 
change.  They  argue  that  the  company  might 
have  been  willing  to  have  insured  the  prop- 
erty if  Mrs.  Cowley  was  the  owner,  but  not 
if  Dodge  was  the  owner.  The  property  was 
occupied  by  a  tenant  as  a  dwelling  when  it 
was  Insured,  and  when  it  burned.  It  cannot 
be  said  that  the  hazard  was  Increased  by  the 
transfer  of  the  interest  of  Dodge  from  a  lien 
holder  to  a  judgment  creditor,  and  then  to 
an  owner  In  fee.  The  insurance  company 
was  willing  to  Insure  Dodge,  as  the  assignee 
of  the  mortgagee.  The  contention  of  coimsel 
for  the  insurance  company  is  that  Dodge  fail- 
ed to  notify  the  company  of  the  change  of 
ownership  which  occurred  when  he  purchased 
the  property  at  sherlfTs  sale,  and  have  the 
permission  of  the  insurance  company  for  the 
change  of  ownership  Indorsed  upon  the  policy. 
We  cannot  think  that  this  is  such  a  change 
of  ownership  as  Is  contemplated  by  that 
clause  of  the  subrogation  contract  The 
change  of  ownership  in  this  case  increased 
the  Interest  of  Dodge,  who,  under  febe  subro- 
gation contract,  is  the  Insured.  In  no  way 
was  the  risk  increased.  The  title  had  not 
vested  in  some  one  other  than  the  insured.  It 
cannot  be  said  that  the  Insurance  company 
might  not  be  willing  to  insure  the  property 
with  Dodge  as  the  owner,  because  Dodge 
was  already  the  insured.  No  one  else  could 
have  maintained  an  action  for  the  recovery 
of  the  insurance  money.  "A  change  of  title 
which  Increases  the  Interest  of  the  insured, 
whether  the  same  be  by  sale  under  judicial 
decree,  or  by  voluntary  conveyance,  will  not 
defeat  the  Insurance."  Insurance  Co.  v.  Ward, 
50  Kan.  349,  31  Pac.  1080,  and  cases  there 
cited.  If  the  property  had  been  sold  to  some 
one  other  than  the  insured,  and  the  Insured 
had  knowledge  thereof,  there  would  be  a  rea- 
son why  such  knowledge  should  have  been 
imparted  to  the  insurance  company,  so  that 
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they  conld  have  elected  whether  they  would 
have  carried  the  insurance  with  such  a  per- 
son as  owner.  In  this  case  there  was  at  no 
time  a  change  of  the  person  Insured.  It  was 
always  the  loan  company  and  Its  assignees. 
The  only  change  of  title  or  ownership  was  to 
increase  the  interest  of  the  insured  In  the 
property,  and  make  his  interest  the  absolute 
ownership  thereof.  Surely  the  Insurance 
company  cannot  complain  of  this;  nor  Is  it 
entitled  to  any  notice  of  such  a  change,  under 
the  terms  of  the 'subrogation  contract.  The 
judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded,  with  instructl<ms  to 
render  Judgment  upon  the  pleadings  and 
agreed  statement  of  facts  against  the  defend- 
ant in  error,  and  in  favor  of  the  plalntlfC  in 
error.  In  accordance  with  the  views  expressed 
la  this  opinion.    All  the  judges  concurring. 


(4  Kan.  App.  432) 

BERRY  v.  FAIRMOTTNT  TOWN  CO. 
(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, C.  D.     Sept  6,  1896.) 
Vbndor  and   PfR0H*8BR— Action   for  Prick— 
Tendbr  or  Dbbd — Plbadino. 
The  court  erred  in  overruling  the  demurrer 
of  the  defendant  below  to  the  petition  of  the 
plaintifC  below.     Ilea  v.  Elledge,  18  Kan.  296; 
Close  V.  Dunn,  24  Kan.  372;    Morrison  v.  Ter- 
rell, 27  Kan.  326;    Sanford  v.  Bartholomew,  6 
Pac.  429,  33  Kan.  38;    Soper  v.  Gabe,  41  Pac 
969,  55  Kan.  646,— followed. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  Jacob  M.  Baldenston,  Judge. 

Action  by  the  Palrmount  Town  Company 
agiiinst  T.  Alexis  Berry  to  recover  an  in- 
stallment on  a  contract  for  the  purchase  of 
laud.  From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

O.  A.  Keach  and  li*.  Nlghswonger,  for  plain- 
tiff in  error.  J.  V.  Daugherty,  for  defendant 
in  error. 

DENNISON,  J.  A  motion  has  been  filed  by 
the  defendant  in  error  asking  us  to  dismiss 
this  case  for  the  reason  that  the  record  falls 
to  show  the  presence  of  the  defendant  in  er- 
ror at  the  time  the  case  made  was  settled, 
or  tliat  he  had  been  served  with  notice,  or 
bad  waived  notice,  of  the  time  and  place  of 
such  settlement  Affidavits  have  been  filed, 
which  are  uncontradicted,  that  the  attorney 
for  the  defendant  in  error  was  present  when 
the  case  made  was  settled  and  signed.  This 
brings  the  case  within  the  rule  laid  down  In 
Bank  v.  Rowllnson,  2  Kan.  App.  82,  43  Pac. 
3(M,  and  the  motion  to  dismiss  will  be  over- 
ruled. 

This  was  an  action  to  recover  the  amount 
of  the  last  installment  claimed  to  be  due  up- 
on a  contract  of  sale  by  which  the  town  com- 
pany sold  to  Berry  four  lots  in  luka,  Kan. 
The  defendant  below  demurred  to  the  peti- 
tion of  the  plaintiff  below,  which  said  de- 
1  -jurrer  was  by  the  court  overruled.   Judg- 


ment was  rendered  against  Berry,  and  be 
brings  the  case  here  for  review. 

The  errors  complained  of  may  all  be  dis- 
posed of  by  a  decision  upon  one  legal  propo- 
sition, viz.:  Must  the  vendor  allege  and  prove 
the  execution  and  tender  of  a  deed  convey- 
ing title,  as  a  prerequisite  to  bis  right  to  main- 
tain an  action  for  the  purchase  price  of  the 
lots?  The  contract  sued  upon  provides  that 
in  consideration  of  the  stipulations  and  pay- 
ments provided  for  therein,  the  vendor  will 
sell  to  tbe  vendee,  and  convey  in  fee  simple, 
clear  of  all  incumbrances  whatsoever,  by  a 
good  and  sufficient  warranty  deed,  the  lots 
described  therein.  The  ];)etition  filed  in  the 
court  below  set  up  the  contract  and  the  breach 
thereof,  and  alleged  that  the  plaintlfC  below 
was  and  is  ready  and  willing  to  execute  and 
deliver  a  good  and  sufficient  warranty  deed 
ui>on  compliance  with  the  terms  of  the  con- 
tract by  the  defendant  below,  but  that  said 
defendant  has  wholly  failed  and  refused  to 
pay  said  third  installment,  etc.  No  tender  of 
conveyance  was  alleged  in  the  petition.  Tbe 
answer  was  a  general  denial,  except  the  exe- 
cution of  the  contract  The  plaintiff  below 
moved  for  judgment  upon  the  pleadings  on 
October  22, 1890.  Upon  its  hearing  on  the  23d 
day  of  December,  1890,  the  town  company 
filed  with  the  clerk  of  the  court  its  warranty 
deed  to  the  lots,  making  the  defendant  below 
the  grantee  therein.  Counsel  for  the  town 
company  contend  that  in  equity  this  Is  an 
action  for  specific  performance,  and  that  the 
deed  tendered  on  December  23,  1890,  is  suffi- 
cient We  are  of  the  opinion  that  the  legal 
proposition  embodied  in  this  case  has  been 
settled  by  our  supreme  court  In  the  cases  of 
lies  V.  Elledge,  18  Kan.  290;  Close  v.  Dunn, 
24  Kan.  372;  Morrison  v.  Terrell,  27  Kan. 
326;  Sanford  v.  Bartholomew,  33  Kan.  38, 
5  Pac.  429;  Soper  v.  Gabe,  55  Kan.  646,  41 
Pac.  969,— it  is  held  that  the  contracts  are 
mutual,  and  that  neither  party  can  maintain 
an  action  for  the  completion  of  the  contract 
until  he  tenders  performance  upon  his  part 
A  careful  review  of  these  cases  satisfies  us 
that  the  court  erred  in  overruling  the  de- 
murrer of  the  defendant  below  to  the  peti- 
tion of  tbe  plaintiff  below.  In  Morrison 
V.  Terrell,  supra,  the  court  says,  "Before 
either  party  can  justly  summon  the  other 
into  court,  and  Impose  the  expense  and  an- 
noyance of  a  suit,  he  should  at  least  ten- 
der performance  on  his  jmrt."  In  Soper 
V.  Gabe,  supra  (which  is  an  action  upon  a 
contract  almost  Identical  with  the  one  in 
this  action,  and,  so  far  as  this  question  is 
concerned,  exactly  similar),  the  court  says: 
"It  is  well  settled  In  this  state  that  a  vendor 
cannot  enforce  a  contract  like  the  one  in  ques- 
tion, and  collect  the  purchase  price  of  the 
land  which  he  has  agreed  to  convey,  without 
alleging  and  proving  that  he  has  performed 
his  own  obligation,  by  making  and  tendering 
a  deed  of  conveyance.  As  the  delivery  and 
tender  of  a  deed  is  a  prerequisite  to  compel  a 
performance,  allegations  of  a  tender  or  offer 
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of  performance  In  the  petition  were  essen- 
tial; and,  as  the  petition  of  the  plaintiffs 
below  wholly  failed  In  this  particular,  no 
right  of  action  was  shown,  and  the  court  com- 
mitted error  in  overruling  the  demurrer." 
The  Judgment  of  the  court  of  common  pleas 
of  Sedgwick  county,  Kan.,  is  reversed,  and 
the  case  ordered  sent  to  the  district  court  of 
Sedgwicic  county,  Kan.,  with  instructions  to 
proceed  in  accordance  with  the  views  ex- 
pressed in  this  opinion.  All  the  Judges  con- 
curring. 

(4  Kao.  Adp.  436) 

RUTLAND  SAV.   BANK  v.  WHITE  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.  Sept.  5,  1896.) 
HoRTOAnn: — Assimption  by  Ghantee— Evidbncb. 
Where  W.  mortgaged  certain  lands  to  S., 
and  afterwards  W.  and  wife  executed  a  deed 
conveying  said  lands  to  D.,  and  there  is  a  cove- 
nant in  the  deed  that  the  premises  conveyed  are 
free  and  clear  from  all  incumbrances,  except  a 
mortgage  of  $1,500,  which  is  assumed  by  the 
party  of  the  Becond  part,  and  in  an  action  to 
foreclose  the  mortgage  a  personal  judgment  is 
sought  against  D.  for  the  mortgage  debt,  and 
D.  answers  that  he  did  not,  in  any  manner,  ever 
promise  or  agree  to  assume  the  mortgage  in- 
debtedness, and  there  is  no  evidence  that  he  ev- 
er accepted  the  deed,  or  in  any  manner  assumed 
the  mortgaKe  debt,  held,  that  the  court  did  not 
err  in  holding  that  he  was  not  liable  for  the 
payment  of  the  mortgage  indebtedness. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  coun- 
ty;  C.  A.  Leland,  Judge. 

Action  by  the  Rutland  Savings  Bank 
against  Richard  White  and  others  to  fore- 
close a  mortgage.  There  was  a  decree  of 
foreclosure,  from  that  part  of  which  denying 
a  personal  decree  against  defendant  J.  W. 
Dujcan,  plaintiff  brings  error.     AtUrmed. 

Fuller  &  Whltcomb  and  Cloyston  &  Fuller, 
for  plaintiff  in  error.  Jones  &  Shultz  and 
Hodgson  &  Hodgson,  for  defendant  in  error. 

JOHNSON,  P.  J.  This  suit  was  commenced 
by  the  Rutland  Savings  Bank  against  Rich- 
ard White,  Julia  White,  and  J.  W.  Duncan 
to  foreclose  a  mortgage  given  by  Richard 
White  and  Julia  White  to  E.  M.  Sheldon  on 
the  S.  W.  %  and  N.  W.  %  of  the  S.  W.  %  of 
section  2,  also  N.  W.  %  of  S.  B.  %  of  section 
3,  all  in  township  27,  range  9,  in  Greenwood 
county,  Kan.,  and  for  a  personal  Judgment 
against  J.  W.  Duncan,  the  grantee  of  Rich- 
ard White  and  Julia  White,  for  the  reason 
that  in  the  deed  of  conveyance  to  him  he 
assumed,  and  agreed  to  pay  off,  said  mort- 
gage indebtedness.  The  note  and  mortgage 
given  to  E.  M.  Sheldon  were  by  him  duly 
sold  and  assigned  to  the  Rutland  Savings 
Bank.  The  Kansas  Loan  &  Trust  Company, 
James  Shultz,  and  E.  C.  Shultz  were  made 
parties  defendant,  by  order  of  the  court. 
Duncan  answered  the  petition  of  the  plain- 
tiff below,  and  denied  generally  each  and  ev- 
ery allegation  thereof,  and  speciflcaily  de- 
nied that  he  ever  in  any  manner  promised 


or  agreed  to  assume  or  pay  said  mortgage  In- 
debtedness as  set  out  in  the  petition  of  plain- 
tiff below.  Afterwards  H.  Bancroft  was 
made  party  defendant,  by  order  of  the  court, 
and  voluntarily  appeared  and  filed  his  an- 
swer, setting  up  that  he  was  a  tenant  of  the 
owners  of  the  lands,  and  in  possession,  and 
had  paid  the  rents  to  the  landlord,  and  ask- 
ed to  have  his  rights  In  the  crops  growing 
on  the  land  protected.  The  case  was  after- 
wards tried,  on  the  Issues  Joined  between 
the  parties  by  the  court  without  a  Jury,  and 
resulted  In  a  decree  of  the  foreclosure  of 
the  mortgage,  and  for  an  order  for  the  sale 
of  the  mortgaged  premises  to  satisfy  said  in- 
debtedness. The  plaintiff  below  filed  a  mo- 
tion to  set  aside  and  vacate  the  findings  and 
decision  of  the  court,  and  for  a  new  trial, 
which  was  overruled,  and  Judgment  of  the 
court  excepted  to;  and,  for  good  cause,  plain- 
tiff was  given  60  days'  time  to  make  and 
serve  a  ctAe  for  the  supreme  court  Case 
was  made  and  settled  and  duly  filed  in  the 
supreme  court,  and  certified  to  this  court  for- 
review. 

The  only  error  complained  of  in  the  brief 
of  plaintiff  In  error  is  that,  on  the  trial  of 
the  case,  J.  W.  Duncan  claimed  that  he  as- 
sumed and  agreed  to  pay  the  mortgage,  not 
the  note,  and  therefore  he  was  not  liable. 
In  the  answer  of  Duncan,  be  denies  that  he 
ever  in  any  manner  promised  or  agreed  to 
assume  or  pay  said  mortgage  indebtedness 
set  out  in  the  petition  of  the  plaintiff.  We 
find  no  reply  In  the  records  to  this  answer, 
and  do  not  think  that  any  reply  was  neces- 
sary; for  the  petition  alleged  that  be  assum- 
ed the  payment  of  the  mortgage,  and  bis  an- 
swer denies  that  allegation.  None  of  the 
evidence  on  the  trial  of  the  case  is  preserv- 
ed in  the  record.  We  are  unable  to  deter- 
mine whether  he  ever  assumed  the  payment 
of  the  mortgage  or  not.  It  is  true  that  a 
copy  of  the  deed  from  Richard  White  and 
Julia  White,  conveying  certain  lands  to  J. 
W.  Duncan,  contains  a  covenant  that  they 
are  lawfully  seised  of  the  premises  conveyed; 
that  said  premises  are  free  and  clear  from 
all  incumbrances  except  a  certain  mortgage, 
of  11,500,  which  is  assumed  by  the  party  of 
the  second  part.  This  deed  was  executed  by 
Richard  White  and  Julia  White,  but  there  is 
no  evidence  that  it  was  ever  accepted  by  J. 
W.  Duncan,  or  that  the  mortgage  referred  to 
In  the  petition  of  the  plaintiff  below  was  the 
same  mortgage  referred  to  In  the  deed.  Dun- 
can would  not  be  liable  to  pay  the  mortgage 
indebtedness  unless  he  accepted  the  deed. 
By  his  general  denial  he  put  the  question  of 
his  promise  and  agreement  In  Issue,  and  it 
cast  the  burden  of  proof  upon  the  plaintiff 
to  prove  the  assumption  by  Duncan  of  the 
mortgage  debt.  Unless  he  accepted  the  deed 
with  the  conditions  written  therein,  there 
would  be  no  assumption  or  promise  on  his 
port  to  poy  the  mortgage  debt.  The  record 
not  containing  any  of  the  evidence,  we  are 
unable  to  determine  whether  the  court  erred 
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in  rendering  the  judgment  It  did.  There  be- 
ing no  error  apparent  In  the  record,  the  judg- 
ment of  the  district  court  is  afiBrmed.  All 
the  judges  concurring. 


(4  Kan.  App.  410) 

McCAr.r..A  et  al.  t.  DAUGHERTT  et  al. 
(Court  ot  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Sept.  6,  1886.) 
Limitation  oir  Actions— Pleadino—Pbaud. 

1.  Where  the  petition  of  the  plaintiff  shows 
on  its  face  that  the  action  is  barred  by  the  stat- 
ute of  limitation,  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

2.  Where  the  petition  of  the  plaintiff  alleges 
a  cause  of  action  for  relief  on  account  of  fraud, 
and  states  that  the  fraudulent  transaction  com- 
plained of  accrued  more  than  two  years  before 
the  commencement  of  the  suit,  and  there  is  no 
allegation  in  the  petition  showing  when  the 
fraud  was  discovered,  so  as  to  take  the  case 
out  of  the  statute  of  limitation,  it*  tails  to  state 
a  cause  of  action. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

Action  by  J.  V.  Daugherty  against  D.  W. 
McCalla  and  others.  On  defendant  McCal- 
la's  death,  J.  H.  McCall,  administrator,  was 
substituted.  D.  M.  Tipton  Intervened,  and 
filed  a  cross  petition.  Prom  a  judgment  for 
plaintiffs,  defendants  bring  error.     Reversed. 

Sankey  &  Campbell,  for  plaintiffs  In  er- 
ror. J.  V.  Daugherty  and  Holmes  &  Hay- 
maker, for  defendants  in  error. 

JOHNSON,  P.  J.  This  action  was  com- 
menced on  the  14th  day  of  April,  1803,  In 
the  district  court  of  Sedgwick  county,  by  J. 
V.  Daugherty  against  D.  W.  McCalla,  Lou 
K.  McCalla,  and  Barbara  A.  McCalla,  to  set 
aside  certain  conveyances  of  real  estate,  and 
subject  the  land  to  the  payment  of  a  certain 
judgment  recovered  before  a  Justice  of  the 
peace  on  the  21st  day  of  January,  1893,  In 
favor  of  the  plaintiff  below  and  against  D. 
W.  McCalla  and  Lou  K.  McCalla,  on  the 
grounds  of  fraud  In  the  conveyance  of  said 
real  estate.  Afterwards,  on  the  21st  day  of 
April,  1893,  D.  M.  Tipton  appeared  in  court, 
and  moved  to  be  made  a  party  to  said  action, 
and  was,  by  order  of  the  court,  permitted  to 
be  made  a  party  to  said  suit.  And  he  there- 
upon filed  a  cross  petition  alleg^Ing  that  on 
the  22d  day  of  November,  1887,  he  recover- 
ed a  judgment  In  the  district  court  of  Sedg- 
wick county,  Kan.,  against  D.  W.  McCalla 
and  Lou  K.  McCalla,  for  the  sum  of  $1,- 
807.50,  and  that  It  was  declared  to  be  a  lien 
on  certain  real  estate  In  Sedgwick  county; 
that  said  land  had  since  been  sold  under 
the  judgment,  and  the  same  did  not  sell  for 
a  sufficient  sum  to  satisfy  said  judgment  and 
costs,  and  that  the  balance  of  the  judgment 
remaining  after  the  application  of  the  pro- 
ceeds of  the  sale  of  said  land  was  in  full 
force  and  unsatisfied,  and  was  a  valid  judg- 
ment against  D.  W.  McCalla  and  Lou  K.  Mc- 


Calla, and  that  on  the  31st  day  of  August, 
1880,  D.  W.  McCalla  and  Lou  K.  McCalU. 
for  the  purpose  of  placing  their  property  be- 
yond the  reach  of  their  creditors  then  exist- 
ing and  to  exist  thereafter,  conveyed  certain 
lands  In  Sedgwick  county  to  one  Barbara  A. 
McCalla,  and  that  said  deed  of  conveyance 
was  without  consideration,  and  f<»  the  pur- 
pose of  defrauding  the  creditors  of  D.  W. 
McCalla  and  Lou  K.  McCalla;  and  that  said 
Barbara  A.  McCalla  received  said  deed  with 
full  knowledge  of  the  fraudulent  intention 
of  the  grantors  therein,  and  for  the  purpose 
of  assisting  them  in  defrauding  their  cred- 
itors,—and  asks  that  said  conveyance  be  Bet 
aside,  and  the  land  subjected  to  the  pay- 
ment of  said  judgment.  After  the  com- 
mencement of  this  suit,  and  the  filing  of  the 
cross  petition  of  D.  M.  Tipton,  and  the  an- 
swer of  D.  W.  McCalla  and  Lou  K.  McCalla, 
D.  W.  McCaUa  died,  and  J.  H.  McCall  was 
duly  appointed  and  qualified  as  administrator 
of  D.  W.  McCalla,  deceased,  and  the  action 
was  thereafter  revived  against  the  adminis- 
trator, and  be  appeared  and  filed  answer  to 
the  cross  petition,  as  such  administrator, 
and  the  cause  proceeded  to  trial  before  the 
court-wltbout  a  jury;  and  on  the  trial  of  the 
case  the  court  found  that  the  plaintiff  be- 
low recovered  a  judgment  against  D.  W.  Mc- 
Calla and  Lou  K.  McCalla  for  $50,  and  that 
the  same  is  unsatisfied.  But  the  court  found, 
from  the  evidence,  against  the  plaintiff,  and 
In  favor  of  the  defendants,  on  all  other  is- 
sues joined  between  them.  On  the  issue  be- 
tween D.  M.  Tipton  and  the  McCallas,  the 
court  found  that  on  the  22d  day  of  Novem- 
ber, 1889,  D.  M.  Tipton  recovered  judgment 
in  the  district  court  of  Sedgwick  county 
against  D.  W.  McCalla  and  Lou  K.  McCaUa 
for  $1,807.50,  and  that  such  Judgment  Is  In 
full  force  and  effect,  and  there  remains  due 
and  unpaid  on  such  Judgment  the  sum  of 
$426,  with  interest,  and  that  on  the  29th  day 
of  August,  1889,  D.  W.  McCalla  was  the 
owner  in  fee  simple  of  certain  lands  situ- 
ated in  Wichita,  Sedgwick  county,  Kan.,  and 
that  on  the  Slst  day  of  August,  1889,  D.  W. 
McCalla  and  Lou  K.  McCalla  executed  and 
delivered  to  Barbara  A.  McCalla  a  deed  of 
conveyance  for  such  lands,  and  that  such 
deed  was  executed  and  delivered  to  Barbara 
A.  JlcCalla  without  any  consideration  what- 
ever having  been  paid,  or  to  be  paid,  and 
that  It  was  executed  and  delivered  for  the 
fraudulent  purpose  of  defrauding  the  cred- 
itors of  D.  W.  McCalla;  and  the  court  there- 
upon directed  that  the  judgment  of  Tipton 
be  a  first  lien  on  the  land,  and  that  said 
deed  be  set  aside,  and  the  land  be  sold  to 
satisfy  the  judgment  and  costs.  To  the  find- 
ing of  facts  and  conclusions  of  law  the  de- 
fendants below  duly  excepted,  and  bring  the 
case  to  this  court,  and  ask  that  the  judg- 
ment be  reversed. 

The  record  in  this  case  Is  quite  voluminous, 
and  numerous  errors  are  assigned;  but,  from 
the  view  we  take  of  this  case,  it  Is  imueces- 


Digitized  by 


Google 


KUL) 


ATCHISON,  T.  &  S.  F.  B.  CO.  v.  MASOIT. 


81 


MUT  for  OS  to  consider  all  of  the  errors 
speclfled.     The  conrt  having  found  against 
the  plaintiff  below,  and  no  objections  or  ex- 
ceptions being  taken  by  him,   that  part  of 
the  case  has  been'  finally  disposed  of,  and 
It  will  not  be  necessary  to  refer  to  the  issues 
between'the  plaintiff  and  defendants  McCalla. 
On  the  trial  of  the  case  the  defendants  be- 
low objected  to  the  Introduction  of  any  eri- 
dence  under  the  cross  petition  of  D.  M.  Tip- 
ton, for  the  reason  that  said  cross  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  In  his  favor  and  against  the 
defendants   below.     The  contention   of   tJie 
plaintiffs  In  error  Is  that  the  cross  petition 
shows  that  the  conveyance  complained  of  as 
fraudulent  was  executed  on  the  31st  day  of 
August,  1889,  and  the  cross  petition  of  D,  M. 
Tipton  was  not  filed  until  the  21st  day  of 
April,  1893,  and  there  is  no  allegation  in  the 
cross  petition  showing  that  the   fraudulent 
acts  complained  of  were  not  discovered  until 
some  later  day;   that,  more  than  two  years 
having  elapsed  after  the  fraudulent  transac- 
tion complained  of  and  the  commencement 
of  this  action,  the  action  was  barred  by  the 
statute  of  limitations.    Subdivision  3  of  sec- 
tion 18  of  the  Code  of  Civil  Procedure,  fixing 
the  time  in  which  an  action  may  be  com- 
menced, provides  that  an  action  for  relief 
en  the  ground  of  fraud  shall  be  conunenced 
within  two  years,  and  the  cause  of  action  In 
snch  cases  shall  not  be  deemed  to  have  ac- 
crued nntil  the  discovery  of  the  fraud.    The 
cause  of  action  was  complete  on  the  day 
the  fraudulent  deed  was  executed,  but,  if  D. 
M.  Tipton  had  no  knowledge  of  the  fraudu- 
lent transaction,  the  right  of  action  did  not 
accrue  until  he  discovered  the  fraud.    While 
the  right  of  action  accrued  on  the  day  the 
fraud  was  consummated,  yet  the  statute  of 
limitations  did  not  begin  to  ran  until  the 
discovery  of  the  fraud.     The  petition  must 
state  facts  constituting  the  plaintilTs  cause 
of  action,  and  the  petition  must  show  that 
the  cause  of  action  is  one  that  the  plalntlll 
Is  entitied  to  recover  a  judgment  upon.    The 
facts  stated  in  the  petition  are  such  that  the 
plaintiff  could  not  recover,  on  account  of  the 
limitation  of  the  statute;    and,  where  there 
are  circumstances   that   will  take   the   case 
out  of  the  limitation.  It  Is  the  duty  of  the 
plaintiff  to  plead  the  exceptions.     Such  is 
the  rule  In  the  courts  of  law  and  the  courts 
of  equity.     Young  v.  Whittenhall,   15  Kan. 
1580;    Zane  v.  Zane,  5  Kan.  137;    Sublette  v. 
Tlnney,  9  Cal.  423;    Boyd  ▼.  Blankman,  29 
Cal.  20;    Carpentier  v.  City  of  Oakland,  30 
OaL  444.    The  cross  petition  of  D.  M.  TSpton 
showing  that  more  than  two  years  had  elaps- 
ed since  the  fraudulent  transaction  complain- 
ed of,  and  no  allegation  that  the  fraud  was 
discovered  at  some  later  period,  so  as  to  take 
the  case  out  of  the  statute  of  limitation,  the 
court  should  have  sustained  the  objections 
to  the  evidence  under  the  cross  petition,  the 
attention  of  the  court  and  of  D.  M.  Tipton 
having  been  duly  called  to  the  Insu^clency 


of  the  cross  petition  to  state  a  eanae  of  ac- 
tion; and,  no  amendment  being  offered  or 
proposed  to  said  cross  petition,  judgment 
should  have  been  rendered  for  the  plaintiff 
In  error.  The  judgment  of  the  district  court 
is  reversed,  and  the  case  remanded,  with  di- 
rections to  render  a  judgment  for  the  de- 
fendants below,  J.  H.  McCall,  administrator 
of  D.  W.  McCalla,  deceased,  Lou  K.  McCalla, 
and  Barbara  A.  McCalla.  All  the  Judges 
concurring. 


(4  Kan.  A.  S91) 
ATCHISON,  T,  &  S.  F.  R.  CO.  t.  MASON.* 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, O.  D.     Sept.  6,  1896.) 
Plbading— Cbbtaikti— Dbmubbbb  to  EviDBNOa— 

CaKRIBKS— LlMITINO  LIABILITY— OPINIOS 

EVIDBNCK— COMPETBNOY    OP  WiTNBSB. 

1.  Where  the  petition  statee  facta  constitutina 
the  plaintifi'B  cause  of  action,  in  ordinary  ana 
concise  language,  and  the  defendant  Is  tiiereby 
Informed  of  the  nature  of  the  action  against  it, 
and  there  la  notliing  indefinite  or  ambiguous, 
■nd  there  are  no  redundant  or  irrelevant  allega- 
tions therein  that  could  In  any  manner  preju- 
dice the  defendant  on  the  trial  of  the  action, 
a  motion  to  make  it  more  definite  and  certain 
was  properly  overruled. 

2.  Where  the  amended  petition  contains  facta 
Bufiicient  to  constitute  a  cause  of  action,  a  gen- 
eral demurrer  on  the  ground  that  it  does  not 
■tate  facts  sufficient  to  constitute  a  cause  of  ac- 
tion was  properly  denied. 

3.  Where  there  is  evidence  tending  to  prove 
all  facts  necessary  to  constitute  plaintifTB  cause 
of  action,  a  demurrer  to  the  evidence  should  be 
overruled. 

4.  A  common  carrier  cannot  limit  his  com- 
mon-law liability  by  a  special  contract  in  writ- 
ing with  the  shipper,  unless  it  Is  freely  and 
fairly  made;  and  the  carrier  cannot  exact,  as  a 
condition  precedent  for  carrying  stock  or  goods, 
that  the  shipper  must  sign  a  contract  in  writ- 
ing limiting  or  changing  a  common-law  liability. 
If  the  carrier  has  two  rates  or  charges  for  car- 
rying stock  or  goods, — one  if  carried  under  the 
old  common-law  liability,  and  the  other  if  car- 
ried under  a  special  contract, — ^the  shipper  must 
have  real  freedom  of  choice  in  making  his  elec- 
tion. Raikoad  Ca  v.  Dill,  29  Pac.  148,  48 
Kan.  210. 

5.  Ordinarily  a  witness  must  speak  of  facts 
within  his  own  knowledge,  and  not  as  to  what 
others  told  him,  or  his  conclusion  from  appear- 
ances; and,  where  the  facts  are  to  be  establish- 
ed or  determined  from  appearances  and  circum- 
stances, the  witness  must  describe  the  appear- 
ances and  circumstances,  and  leave  the  conclu- 
sion to  be  drawn  therefrom  to  the  determina- 
tion of  the  jury. 

6.  On  questions  of  science,  skill,  or  trade, 
persons  of  science,  skill,  or  trade,  or  others, 
having  derived  a  knowledge  of  the  facts  un- 
der investigation  by  study,  or  from  actual  ob- 
servation or  experience,  may  not  only  testify  to 
facta,  but  are  permitted  to  give  their  opinions 
in  evidence;  but,  before  such  a  person  can 
give  an  opinion  on  the  matter  under  inquiry,  it 
must  be  shown  that  he  possesses  the  necessa- 
ry qualifications  to  give  an  opinion  on  the  mat- 
ter to  which  his  attention  has  been  called. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Lyon  county;  01 
B.  Graves,  Judge. 

Action  by  M.  M.  Mason  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company, 
From  a  judgment  for  plaintiff;  4^fyp.iam 
brings  error.     Reversed. 


•  Rehearing  pendlni. 
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On  the  11th  day  of  October,  1889,  M.  M.  Ma- 
son filed  his  petttton  in  the  district  court  of 
Lyon  county,  Kan.,  against  the  Atchison,  To- 
peli»  &  Santa  F6  Railroad  Company,  in  which 
he  claimed  tliat  on  the  18th  day  of  October, 
1887,  he  delivered  four  car  loads  of  cattle  to 
the  railroad  company,  at  Lang  (a  station  on 
said  railroad),  in  Lyon  county,  Kan.,  to  be 
transported  from  said  station  to  Chicago,  111.; 
that  said  cattle  were  received  by  the  railroad 
company,  in  Its  cattle  yards  at  said  station, 
to  be  shipped  to  Chicago,  III.;  that  said  cattle 
pens  were  insufficient  to  hold  the  cattle,  and 
part  of  them  escaped  from  the  yards,  and  he 
was  put  to  great  trouble  and  expense  in  hunt- 
ing up  and  getting  said  cattle  ready  for  ship- 
ment, and  was  thereby  greatly  delayed  in  the 
shipment  of  his  cattle,  and  certain  of  his  cat- 
tle were  injured  in  consequence  of  the  de- 
fective condition  of  the  stock  yards.  And  he 
-claimed  damages  In  the  sum  of  $397.'  The 
plaintiff  below  afterwards,  by  leave  of  court, 
filed  an  amended  petition,  in  which  he  alleged 
that  the  railroad  company  is  a  corjwratlon 
duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Kansas,  and 
.as  such  corporation  is  now,  and  for  more  than 
four  years  last  past  has  been,  operating  a 
railroad  through  and  into  said  state  of  Kan- 
sas, and  to  the  west  line  thereof;  that  one  of 
the  said  stations  on  the  said  railroad  so  op- 
erated by  said  defendant  as  aforesaid  is  Lang, 
in  the  county  of  Lyon  and  state  of  Kansas; 
that  said  defendant  is  now,  and  for  more  than 
three  yeai-s  last  past  has  been,  holding  itself 
-out  to  the  public  as  a  common  carrier  of 
freight,  including  live  stocli,  and  has  solicited 
the  patronage  of  the  public  and  this  plaintiff 
in  that  capacity;  that  at  said  station  of  Lang 
It  has  Invited  the  people  to  bring  live  stock 
for  shipment  over  Its  railroad,  and  has  held 
itself  out,  and  represented  Itself,  as  fully  and 
amply  equipped  for  the  business  of  properly 
and  safely  receiving  and  loading  live  stock  at 
said  station,  and  transporting  them  from 
thence  to  other  points;  that  on  the  17tli  day 
■of  October,  1887,  he  orally  contracted  with 
said  railroad  company,  through  its  duly-au- 
thorized agent  at  Long,  for  a  valuable  consid- 
eration, to  receive  for  shipment,  and  haul  for 
him,  75  beef  cattle  from  the  said  station  of 
Lang  to  the  city  of  Chicago,  in  the  state  of 
Illinois,  and  said  railroad  company  represent- 
ed to  him,  and  to  the  public  generally,  that  It 
had  stock  yards  at  the  said  station  of  Lang 
in  proper  condition  for  receiving  and  loading 
cattle  for  shipment  therefrom,  and  that  said 
railroad  company  would  receive  cattle  at  said 
station  for  loading  on  cars,  and  for  shipment 
to  other  points,  as  aforesaid;  that  relying  on 
the  representations  of  the  railroad  company, 
and  the  proper  performance  of  its  duties  as  a 
-common  carrier,  he  at  the  date  aforesaid 
placed  in  the  stock  yards  at  Lang  station  the 
75  head  of  cattle  hereinbefore  mentioned,  for 
shipment;  that  said  yards  wore  in  bad  condi- 
tion, and  were  not  at  the  time  constructed  so 
as  to  bold  cattle,  and  were  at  the  time  badly 


out  of  repair,  which  facts  were  well  known  to 
the  railroad  company,  but  were  entirely  un- 
known to  him;  that  a  portion  of  the  fence 
surrounding  said  stock  yards  had  been  burned 
down  some  time  before  the  date  upon  which 
he  placed  his  cattle  therein,  and  had  been  so 
carelessly  and  negligently  repaired  as  not  to 
be  sufficient  to  bold  cattle,  but  so  that  said 
fence  was  easily  knocked  down  by  cattle  get- 
ting against  It  where  It  had  been  so  negli- 
gently and  carelessly  repaired;  that  the  gate 
of  said  yard  was  also  carelessly  and  negli- 
gently permitted  to  be  and  remain  out  of  re- 
pair, so  as  to  be  at  that  time  unsafe  and  dan- 
gerous; that  such  defects  in  said  gate  and 
fence  were  not  of  a  character  to  be  noticed 
by  an  ordinary  observer,  whose  attention  was 
not  called  thereto,  and  were  all  unknown  to 
him,  but  were  well  known  to  the  railroad  com- 
pany, and  had  been  so  known  for  some  time 
prior  to  the  date  last  mentioned;  that,  before 
said  cattle  were  loaded  for  shipment,  13  head 
of  them  escaped  from  said  yards,  owing  to' the 
careless  and  negligent  construction  and  re- 
pair thereof,  and  the  railroad  company  and 
plaintiff  below  were  unable  to  find  said  cattle 
and  restore  them  to  sold  yards  until  next  day; 
that  in  hunting  for  said  cattle  he  expended 
the  sum  of  $15  necessarily,  and  further  by 
reason  of  the  escape  of  said  13  head  of  cattle 
the  entire  lot  were  delayed  in  shipment  24 
hours;  that  on  account  of  the  escape  of  said 
cattle,  and  the  delay  hi  shipment  thereof,  said 
cattle  fell  off  in  flesh  to  the  extent  of  at  least 
50  pounds  to  each  steer,  thereby  damaging 
said  cattle  in  value  at  least  In  the  sum  of 
$180;  that  by  reason  of  the  careless  and  neg- 
ligent construction  of  said  gate,  and  the  fact 
that  it  was  carelessly  and  negligently  suffered 
to  be  and  remain  out  of  repair,  said  gate  fell 
down,  and  crippled  two  steers,  damaging  said 
steers  in  value  at  least  in  the  sum  of  $20. 
And  for  a  second  cause  of  action  the  plaintiff 
below  alleges  that  the  railroad  company  was 
careless  and  negligent  in  handling  said  cattle 
after  they  were  loaded  upon  the  cars;  that 
the  train  was  run  out  about  six  miles,  and 
was  permitted  to  stand  on  the  track  there  for 
a  number  of  hours,  and  they  were  not  de- 
livered at  Kansas  City,  Mo.,  within  a  reason- 
able time  after  they  were  loaded  upon  the 
train;  that  when  they  arrived  at  Kansas 
City,  and  were  unloaded  In  the  stock  pens, 
and  fed,  they  were  Intermixed  with  other 
cattle,  and,  reloading  them  to  be  taken  on  to 
Chicago,  one  steer  was  lost,  by  being  Inter- 
mixed with  other  cattle,  and  that  he  never 
recovered  said  steer,  and  that  by  reason  there- 
of he  was  greatly  delayed  hi  placing  his  cat- 
tle on  the  market  at  Chicago,  and  damaged 
by  the  shrinkage  of  his  cattle  and  the  loss  of 
the  steer;  and  that  he  suffered  damages  In 
the  sum  of  $397. 

To  this  petition  the  railroad  company  filed 
Its  motion  to  make  It  more  definite  and  cer- 
tain In  certain  particulars,  which  motion  was 
overruled,  and  the  railroad  company  except- 
ed; and  thereupon  the  railroad  company  filed 
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a  demurrer  to  the  amended  petition  for  the 
reason  that  the  petition  did  not  state  facts 
suflflclent  to  constitute  a  cause  of  action  in 
favor  of  the  plaintiff  below  and  against  the 
defendant  below,  which  demurrer  was  orer- 
ruled,  and  the  railroad  company  duly  except- 
ed. The  railroad  company  then  filed  its  an- 
swer to  the  petition  of  plaintiff  below,  con- 
taining a  general  denial  of  the  allegations  in 
the  plaintiff's  petition,  and  alleged  contribu- 
tory negligence  on  the  part  of  the  plaintiff  be- 
low, and,  as  a  third  defense,  alleged  that  on 
the  17th  day  of  October,  1887,  it  and  the 
plaintiff  below  made  and  entered  Into  a  writ- 
ten contract  whereby  it  agreed,  In  considera- 
tion of  the  agreements  therein  contained  to 
be  done,  executed,  and  performed  on  the  part 
of  the  plaintiff  below,  to  carry  and  transport 
for  him  75  head  of  cattle  from  Its  station  at 
Lang,  Kan.,  to  Chicago,  In  the  state  of  Illi- 
nois, and  attaches  a  copy  of  the  contract  and 
bill  of  lading  to  Its  answer;  that  the  plaintiff 
below  wholly  failed  and  neglected  to  give  any 
notice  In  writing  of  any  claim  -whatever  on 
his  part  of  any  injury,  damage,  or  loss  to  the 
live  stock  agreed  by  the  railroad  company,  in 
said  contract,  to  be  transported  from  Lang  to 
Chicago,  to  any  officer  of  the  railroad  com- 
pany, or  Its  nearest  station  agent,  before  the 
stock  was  removed  to  the  place  of  destina- 
tion mentioned  and  described  In  the  contract, 
or  before  the  same  was  removed  from  the 
place  of  delivery  of  the  same  to  said  party  of 
the  second  part,  or  his  consignee,  and  before 
said  stock  was  mingled  with  other  stock,  and 
by  reason  of  the  contract,  and  Its  terms  and 
conditions,  and  the  facts  alleged,  the  railroad 
company  was  not  liable  to  him  for  any  of  the 
loss  or  damage  whatsoever.  It  Is  recited  In 
said  written  contract  (third  paragraph)  "that 
said  party  of  the  second  part  agrees  that  he 
will  load  and  unload  said  stock  at  his  own 
risk,  and  feed  and  water  and  tend  the  same 
at  his  own  expense  and  risk,  while  It  is  In  the 
stock  yards  of  the  party  of  the  first  part 
awaiting  shipment,  and  while  on  the  cars,  or 
at  feeding  or  transfer  pens,  or  where  It  may 
be  unloaded  for  any  purpose.  (4)  It  is  fur- 
ther agreed  that  said  party  of  the  secopd  part 
will  see  that  saJd  stock  Is  securely  placed  In 
said  cars  furnished,  and  that  the  cars  are  se- 
curely and  properly  fastened  so  as  to  prevent 
the  escape  of  stock  therefrom.  (5)  It  Is  fur- 
ther agreed  that.  In  case  the  said  party  of  the 
first  i)art  shall  furnish  labor  to  assist  In  load- 
ing and  unloading  said  stock,  they  shall  be 
subject  to  the  orders,  and  admitted  employes, 
of  said  party  of  the  second  part,  while  so  as- 
sisting. (6)  And  for  the  consideration  before 
mentioned  said  party  of  the  second  part  fur- 
ther agrees  that,  as  a  condition  precedent  to 
his  right  to  recover  any  damages  for  loss  or 
injury  to  said  stock,  he  will  give  notice  In 
writing  of  his  claim  therefo;  to  some  ofllcer 
of  said  party  of  the  first  part,  or  Its  nearest 
station  agent,  before  said  stock  Is  removed 
from  the  place  of  destination  mentioned,  or 
from  the  place  of  delivery  of  the  same  to  the 
v.46P.no.l — 3 


said  party  of  the  second  part,  and  before  such 
stock  is  mingled  with  other  stock.  (7)  Agents 
of  this  company  are  not  authorized  to  agree 
to  forward  live  stock  to  be  delivered  at  any 
special  time."  This  contract  was  signed  by 
B.  A.  Ashley,  agent  for  the  company;  M.  M. 
Mason,  shipper.  To  this  answer,  plaintiff  be- 
low filed  his  reply.  Firet  W4S  a  general  de- 
nial of  every  allegation  In  the  answer,  except 
as  In  the  petition  admitted,  and  a  denial  of 
the  contributory  negligence,  and  for  a  third 
reply  says  that  he  was  not  fully  advised  of 
the  contents  of  the  written  contract,  but  sign- 
ed the  same  as  stated  In  the  petition,  and 
never  agreed  to  release  defendant  from  any 
of  Its  obligations  and  duties  or  responsibilities 
as  a  common  carrier.  Upon  the  foregoing  is- 
sues the  case  was  tried  before  the  court  with 
a  Juiy,  and  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff  below.  The  railroad 
company  filed  motion  for  new  trial,  which 
was  overruled,  and  was  duly  excepted  to,  case 
made,  and  brings  the  same  here,  and  asks  for 
a  reversal  of  the  judgment  below. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for 
plaintiff  in  error.  Graves  &  Dickson  and  L 
E.  Lambert,  for  defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts 
as  above).  The  brief  of  plaintiff  in  error  con- 
tains seven  separate  specifications  of  error, 
to  which  it  asks  the  consideration  of  this 
court.  The  first  and  second  specifications  of 
error  complained  of  may  be  considered  to- 
gether, as  they  are  both  leveled  at  the 
amended  petition  of  the  plaintiff  below,— one 
to  make  It  more  definite  and  certain,  and  the 
other  a  demurrer  to  the  amended  petition. 
The  amended  petition  alleges  that  the  rail- 
road company  is  a  corporation  owning  and 
operating  a  line  of  railroad  through  Lyon 
county,  Kan.,  and  Is  a  common  carrier  of 
goods,  and  Including  that  of  live  stock;  that 
on  the  17th  day  of  October,  1887,  the  plain- 
tiff below  entered  Into  a  verbal  contract  with 
the  station  agent  of  the  railroad  company  at 
Its  station  at  Lang,  Lyon  county,  Kan.,  to 
transport  75  head  of  steers  from  said  station 
of  Lang  to  the  city  of  Chicago,  lU.;  that  in 
pursuance  of  said  agreement  he  delivered 
the  cattle  In  the  stock,  yards  of  said  railroad 
company  at  Its  station  at  Lang,  and  that,  by 
reason  of  the  defective  and  unsafe  condition 
of  the  stock  yards,  13  head  of  his  cattle  es- 
caped from  the  yards,  and  they  could  not  be 
recovered  until  the  next  day,  and  that  the 
shipment  of  the  entire  lot  of  cattle  was  de- 
layed 24  hours,  and  it  cost  him  |15  to  recov- 
er the  cattle;  that  the  railroad  company  and 
its  agents  had  knowledge  of  the  defective 
and  unsafe  condition  of  the  stock  yards,  and 
plaintiff  below  had  no  means  of  knowing 
that  the  stock  yards  were  defective  and  un- 
safe; that,  by  reason  of  the  defective  condi- 
tion of  the  gates  in  the  stock  yards,  two  of 
his  steers  were  injured;  that  the  delay  In  the 
shipment  of  his  cattle  was  occasioned  by  rea- 
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son  of  the  escape  of  Uie  13  head  of  cattle, 
and  on  account  of  the  delay  the  cattle  lost 
flesh  and  shrunk  up,  and  he  was  damaged 
thereby.  And  further  alleges  that  after  the 
recovery  of  the  cattle  that  had  escaped  from 
the  stock  yards,  and  they  were  all  loaded  on 
the  cars  for  transportation  over  the  road  to 
Kansas  City  (uid  Chicago,  the  cars  were 
roughly  handled,  and  cattle  were  damaged 
thereby,  and,'  by  negligence  of  the  servants 
in  charge  of  the  train,  it  was  unnecessarily 
delayed  on  the  road,  and  the  cattle  did  not 
arrive  in  Kansas  City  as  soon  as  they  should 
have  done,  and  when  they  arrived  at  Kansas 
City,  and  were  unloaded  in  the  stock  yards 
and  fed,  the  servants  of  the  company  inter- 
mingled his  cattle  with  other  cattle  In  the 
stock  yards,  and  one  steer  was  lost  thereby, 
and  that  he  was  greatly  damaged  on  account 
of  the  injury  to  the  two  steers,  and  by  the 
shrinkage  of  the  cattle,  and  by  loss  of  one 
steer  at  Kansas  City.  The  petition  states 
the  facts  constituting  the  cause  of  action  In 
ordinary  and  concise  language,  and  without 
repetition,  and  the  relief  to  which  the  plain- 
tiff below  supposed  himself  entitled  to;  and 
the  defendant  below  was  thereby  informed  of 
the  nature  of  the  claim  against  it.  And  there 
was  nothing  indefinite  or  ambiguous  in  the 
amended  petition,  nor  was  there  any  redun- 
dant or  irrelevant  allegations  contained  there- 
in, that  could  in  any  manner  prejudice  the 
rights  of  the  defendant  below  upon  the  trial. 
In  the  construction  of  a  pleading,  for  the  pur- 
I)ose  of  determining  its  effect,  its  allegations 
are  to  be  liberally  construed,  with  a  view  to 
substantial  Justice  between  the  parties;  and, 
where  the  petition  contains  a  plain  and  con- 
cise statement  of  all  the  facts  constituting  a 
cause  of  action,  the  court  will  not,  on  motion, 
require  It  to  be  made  more  definite  and  cer- 
tain, or  order  allegations  stricken  from  the 
petition,  unless  the  allegations  are  such  as 
not  to  be  readily  understood,  or  such  that 
the  adverse  party  should  have  some  Infor- 
mation of  the  facts  that  are  in  some  manner 
within  the  knowledge  of  the  other  party,  and 
are  not  apparent  to  his  adversary,  from  the 
nature  of  the  facts  as  shovm  by  the  plead- 
ings, or  where  there  are  unnecessary  allega- 
tions, that  would  In  some  manner  tend  to 
prejudice  the  defendant.  The  motion  to  re- 
quire the  plaintiff  below  to  make  the  amend- 
ed petition  more  definite  and  certain  was 
properly  overruled.  The  facts  stated  In  the 
amended  petition  being  sufficient  to  consti- 
tute a  cause  of  action  in  favor  of  the  plain- 
tiff below,  and  against  the  defendant  below, 
the  demurrer  was  rightly  overruled. 

It  Is  urged  that  the  court  erred  in  over- 
ruling the  demurrer  of  the  defendant  below 
to  the  evidence.  This  brings  us  to  a  consid- 
eration of  the  evidence  In  connection  with 
the  written  contract  for  the  shipment  of  the 
cattle  from  Lang  station,  in  Lyon  county, 
Kan.,  to  Chicago,  111.,  and  as  to  the  legal 
effect  of  the  contract.  The  execution  of  the 
contract  is  admitted  by  the  pleadings,  but 


the  plaintiff  below  alleges  that,  after  the  cat- 
tle had  been  loaded  in  the  cars  of  the  rail- 
road company,  he  was  requested  and  requir- 
ed to  sign  a  written  and  printed  contract  or 
agreement,  the  contents  of  which  he  was  un- 
able to  give;  that  he  was  given  a  duplicate 
of  it  at  the  time,  but  afterwards  the  con- 
ductor on  the  train  took  it  up  and  retained  It. 
He  says  that  at  the  time  he  signed  it  he  ob- 
jected and  protested  against  doing  so,  but 
was  informed  that  it  was  a  condition  preced- 
ent to  the  forwarding  of  his  cattle,  and 
thereupon,  under  protest,  he  signed  it.  Said 
contract  provided,  among  other  things,  that 
the  railroad  company  would  ship  the  cattle 
of  plaintiff  below  to  Chicago,  In  the  state  of 
Illinois.  The  contract  Is  set  out  in  full  in 
the  answer  of  the  railroad  company,  and  the 
reply  admits  its  execution,  but  alleges  that  It 
was  signed  as  stated  in  the  amended  petition. 
The  contention  on  the  part  of  the  railroad 
company  is:  That  the  written  contract  of 
October  17,  1887,  entered  Into  by  the  defend- 
ant In  error.  Is  binding,  and  therefore  con- 
trols. The  contract  provided  "that  said  par- 
ty of  the  second  part  further  agrees  that,  as 
a  condition  precedent  to  his  right  to  recover 
damages  for  loss  or  injury  to  said  stock,  he 
will  give  notice  in  writing  of  his  claim  there- 
for to  some  officer  of  said  party  of  the  first 
part,  or  its  nearest  station  agent,  before  said 
stock  is  removed  from  the  place  of  destina- 
tion above  mentioned,  or  from  the  place  of 
delivery  of  the  same  to  said  party  of  the 
second  part,  and  before  such  stock  Is  mingled 
with  other  stock."  And,  as  the  evidence 
shows  that  no  such  notice  was  given,  the 
plaintiff  could  not  recover.  The  plaintiff  lie- 
low  alleged  that  he  was  compelled  to  sign 
the  contract,  as  a  condition  precedent  to  the 
transportation  of  his  cattle;  that  he  had  en- 
tered into  a  verbal  agreement  for  the  ship- 
ment of  his  cattle  from  Lang  station  to  Chi- 
cago, 111.,  and  after  the  cattle  were  loaded  up- 
on the  cars  he  was  required  to  sign  the  writ- 
ten contract,  before  the  company  would  ship 
them  out;  that  he  objected  and  protested 
against  signing  the  contract;  and  that,  there- 
fore, the  contract  was  not  binding,  or  of  any 
force.  The  supreme  court  of  this  state  has 
decided  "that  a  special  contract  for  a  notice 
in  writing  of  damages  or  injuries,  when  rea- 
sonably and  fairly  made,  is  binding  upon  the 
parties!"  Goggin  v.  Railway  Co.,  12  Kan. 
416;  Sprague  v.  Railway  Co.,  34  Kan.  347, 
8  Pac.  645;  Railway  Co.  v.  Koch,  47  Kan. 
753,  28  Pac.  1013.  In  the  case  of  Railroad 
Co.  v.  Dill,  48  Kan.  210,  29  Pac.  149,  It  is 
said:  "As  a  general  rule,  and  in  the  absence 
of  fraud  or  imposition,  a  common  carrier  is 
answerable  for  the  loss  or  injury  to  stock, 
if  there  is  no  special  contract  or  acceptance; 
bnt,  in  all  cases  where  the  statute  will  per- 
mit, it  is  Just  and  reasonable  that  a  contract 
requiring  written'  notice  of  the  injury  or  dam- 
ages claimed  before  the  stock  Is  removed 
from  the  place  of  destination,  or  mingled 
with  other  stock,  when  properly  entered  Into, 
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should  be  upheld.  Such  a  contract,  how- 
ever, must  be  freely  and  fairly  made  with 
the  railroad  company,— not  exacted  as  a  con- 
dition precedent  of  shipment.  Railroad  com- 
panies cannot  arbitrarily  fix  a  valuation  on 
property  of  the  shipper,  or  arbitrarily  demand 
or  exact  the  execution  of  the  contract  limit- 
ing the  commou-law  liability.  Hallway  Co.  t. 
Nichols,  9  Kan.  236.  If  a  railroad  company 
has  two  rates  for  the  transportation  of  goods 
or  stock.— one  If  the  goods  or  stock  are  carried 
under  the  common-law  liability,  and  the  other 
if  caiTied  undera  limited  or  special  contract,— 
the  shipper  must  have  real  freeaom  of  choice. 
He  cannot  be  denied  the  right  to  have  his 
goods  carried  by  the  carrier  under  its  com- 
mon-law liability;  but  if  he  desires,  and  if 
the  statute  permits  and  public  policy  does  not 
forbid,  he  may  enter  into  a  special  contract 
with  the  carrier,  limiting  the  common-law  lia- 
bility. Itailway  Co.  v.  Keynoids,  17  Kan. 
251;  Railway  Co.  v.  Simpson,  30  Kan.  645, 
2  Pac.  821;  Express  Co.  v.  Foley,  46  Kan. 
457,  26  Pac.  665;  Railroad  Co.  v.  Lockwood, 
17  .WalL  367;  Hart  v.  RaUroad  Co:,  112  U. 
S.  331,  5  Sup.  Ct.  151." 

On  the  trial  of  the  case  the  plaintiff  below 
testified:  That  on  Sunday  evening  he  drove 
his  cattle  from  his  pasture  over  to  Lang  sta- 
tion, on  the  railroad,  and  placed  them  in  the 
stock  yards  of  the  company,  with  the  expecta- 
tion of  shipping  them  out  at  11  o'clock  that 
night.  That  the  cars  were  then  on  the  siding, 
In  which  to  load  them,  and  when  he  arrived 
at  the  stock  yards  with  his  cattle  the  station 
agent  of  the  company  came  out  and  imlocked 
the  gates,  and  the  cattle  were  put  in  the 
yards,  and  the  gates  locked,  and  he  and  his 
hired  help  went  to  supper;  and  when  they  re- 
turned from  supper  he  was  Informed  that  two 
of  bis  steers  had  been  injured  by  the  falling 
of  a  gate,  and  part  of  his  cattle  had  escaped 
from  the  yards.  He  went  Immediately  with 
his  hired  help  in  search  of  the  cattle  that 
had  escaped.  They  were  unable  to  recover 
them  until  some  time  the  next  day;  and  when 
his  cattle  were  returned  to  the  stock  yards, 
and  the  cattle  loaded  on  the  cars,  ready  to  be 
taken  out,  the  agent  then  requested  him  to 
sign  the  agreement  for  the  transportation  of 
the  cattle  to  Chicago.  That  he  objected  and 
protested  against  signing  the  same,  and  the 
agent  told  him  that  unless  he  signed  the 
agreement  the  company  would  not  ship  his 
cattle  out.  That  he  then  signed  the  agree- 
ment under  protest  He  also  detailed  the 
facts  in  relation  to  the  handling  of  the  cars; 
the  delay  in  arriving  at  Kansas  City,  and 
unloading,  feeding,  and  reloading  the  cattle; 
and  the  loss  of  the  one  steer  at  Kansas  City; 
and  the  time  of  the  arrival  of  his  stock  at 
Chicago;  the  amount  of  shrinkage  to  each 
steer  by  reason  of  the  delays;  and  the  value 
of  the  steer  lost  in  the  stock  yards  at  Kansas 
City;  and  the  reasonable  value  of  th^  cattle, 
per  pound,  if  they  had  been  shipped  through 
without  delay.  We  think  the  evidence  was 
such  that  the  wliole  matter  was  proper  to  sub- 


mit to  the  Jury  for  their  cbnsideratl(m.  It 
was  a  question  of  fact,  for  the  Jury  to  deter- 
mine under  all  the  evidence  and  proper  in- 
struction, as  to  whether  the  contract  in  writ- 
ing was  voluntarily  and  freely  signed  by  the 
shipper,  or  whether  it  was  an  unfair  exac- 
tion by  the  railroad  company  after  the  cat- 
tle were  delivered  to  it  for  shipment,  and 
whether  it  was  an  exaction  as  a  condition 
precedent  to  the  transportation  of  the  cattle 
to  Chicago,  or  whether  the  shipper  was  given 
his  choice  in  the  matter. 

It  is  claimed  that  the  court  erred  in  admit- 
ting testimony  over  the  objection  of  the  de- 
fendant below.  The  plaintiff  below  was 
sworn,  and  examined  as  a  witness  on  bis  own 
behalf,  and,  during  his  examination,  was  per- 
mitted, over  the  objection  of  the  defendant, 
to  detail  statements  made  to  him  by  persons 
who  claimed  to  be  employes  of  the  railroad 
company;  but  he  did  not  know  who  they 
were,  or  what  position  they  held  with  "the 
company.  He  was  also  allowed  to  state  what 
he  thought  to  be  the  value  of  the  services  of 
the  men  employed  to  assist  him  in  hunting  up 
the  cattle  that  had  escaped  from  the  stock 
yards,  but  was  not  shown  to  have  any  knowl- 
edge as  to  what  was  reasonable  and  ordi- 
nary compensation  for  such  services,  and  was 
permitted  to  give  his  opinion  that  two  steers 
were  injured  by  the  falling  of  a  gate  In  the 
stock  yards,  and  also  an  opinion  as  to  the 
shrinkage  of  cattle,  by  delay  in  the  shipment, 
and  his  opinion  as*  to  the  value  of  the  steer 
lost  in  the  stock  yards  at  Kansas  City. 
Other  witnesses  for  the  plaintiff  below  were 
also  permitted,  over  the  objection  of  the  de- 
fendant below,  to  give  their  opinions  as  to  the 
amount  cattle  would  shrink  by  being  held  in 
the  stock  yards  and  In  pastures,  and  in  ship- 
ment. None  of  these  witnesses  were  shown 
to  have  any  particular  experience  or  knowl- 
edge what  the  value  of  services  was,  or 
what  amount  a  steer,  under  the  circumstan- 
ces, would  reasonably  lose  in  flesh  by  the  de- 
lays claimed.  Ordinarily,  witnesses  must 
speak  of  facts  within  their  own  knowl- 
edge, and  not  as  to  what  others  told  them, 
or  what  they  determine  from  appearances; 
and,  where  the  facts  to  be  established  are 
to  be  determined  from  appearances  and  cir- 
cumstances, the  witness  must  describe  the 
appearances  and  circumstances,  and  leave 
the  conclusion  to  be  drawn  therefrom  to  the 
determination  of  the  Jury.  Certain  mat- 
ters may  be  the  subject  of  opinion  of  wit- 
nesses who  are  competent  to  give  an  opin- 
ion on  the  subject  under  Investigation.  On 
the  question  of  science,  skill,  or  trade,  per- 
sons of  science,  skill,  or  trude,  or  others,  hav- 
ing derived  a  knowledge  of  the  facts  under  in- 
vestigation by  study,  or  from  actual  observa- 
tion and  experience,  may  not  only  testify  to 
facts,  but  are  permitted  to  give  their  opin- 
ions in  evidence;  but,  before  such  a  person 
can  give  an  opinion  on  the  matter  under  In- 
quiry, it  must  be  shown  that  he  possesses 
the  necessary  qualifications  to  give  an  opin- 
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ton  on  the  matter  to  which  his  attention  haa 
been  called.  Neither  of  the  witnesses  who 
testified  in  relation  to  the  shrinlmge  of  the 
cattle  were  shown  to  be  competent  to  give  an 
opinion.  They  were  not  shown  to  have  been 
engaged  in  the  business  of  shipping  cattle 
themselves,  or  by  obseryatlon  and  experience 
from  frequently  seeing  cattle  shipped,  or 
from  observing  the  weight  of  cattle  before 
and  after  they  were  shipped.  Men  who  have 
had  experience  as  shippers,  and  have  observ- 
ed the  shrlnlcage  of  cattle  in  shipment,  and 
have  handled  cattle  under  similar  circum- 
stances, and  observed  the  effect  thereof  on 
the  cattle,  would  be  competent  to  give  ab 
opinion  as  to  what  they  would  shrink  by 
handling,  and  by  confinement  in  stock  pens 
and  in  strange  pastures,  or  in  transportation; 
but,  before  they  are  competent  to  give  an 
opinion  on  the  subject,  their  knowledge  of 
the  subject  must  be  shown.  The  witnesses 
not  having  been  shown-  to  possess  such 
knowledge  as  made  them  competent  to  give 
an  opinion,  their  testimony  should  not  have 
been  permitted  to  go  to  the  Jury. 

It  is  insisted  by  plaintiff  In  error  that  there 
was  error  in  the  instructions  to  the  Jury. 
We  have  carefully  examined  the  Instructions 
of  the  court,  and  find  them  quite  fuU  and 
complete,  and  do  not  find  any  error  in  them. 
The  learned  Judge  stated  in  his  charge  to  the 
Jury  the  issues  fully  and  correctly,  and  then 
gave  them  the  law  that  they  should  apply 
to  the  facts  as  they  shbuid  be  found  by 
them. 

There  are  other  errors  complained  of  by 
plaintiff  in  error  in  its  brief  and  argument, 
but  we  do  not  deem  them  of  sufficient  im- 
portance to  be  noticed  in  this  opinion,  aa  the 
case  must  be  reversed  for  the  error  In  admit- 
ting incompetent  testimony.  The  Judgment 
is  reversed,  and  the  case  remanded  to  the 
district  court,  with  directions  to  set  aside 
the  verdict  of  the  Jury  and  grant  a  new  trial. 
All  the  Judges  concurring. 


(4  Kan.  App.   438) 

BOARD  OF  EDUCATION  OF  CITY  OF 
HUTCHINSON  v.  NATIONAL 
BANK  OF  COMMEKCB. 
(Court  of  Appeals  of  Kansas,  Sotitbem  Depart- 
ment, C.  D.     Sept.  5,  1896.) 

Judgment  —  Settiso  Asiub  —Default — Disoke- 
Tios  OF  Tkial  Court. 
Where  a  jadgment  has  been  rendered 
.against  a  defendant  by  default,  and  he  makes  a 
motion  at  the  same  term  of  the  court  to  vacate 
such  judgment,  and  supports  his  motion  by  affi- 
davit, and  also  tenders  a  verified  answer  show- 
ing a  complete  defense  to  the  plaintiff's  cause 
of  action, — that  he  has  not  been  guilty  of  groea 
negligence  in  not  protecting  his  rights  before 
judguient  wag  rendered,— it  is  within  the  sound 
discretion  of  the  district  court,  on  snch  terms  as 
are  reasonable,  to  vacate  the  judgment,  and  per- 
mit the  defendant  to  file  an  answer  to  the  peti- 
tion. 
(Syllabus  by  the  Court.) 

Error   from    district    court,    Reno   county; 
L.  Houck,  Judge. 


Action  by  the  National  Bank  of  Commerce 
against  the  board  of  education  of  the  city  of 
Hutchinson  and  others,  in  which  there  was 
a  judgment  by  default  for  plaintiff.  From  a 
Judgment  overruling  a  motion  to  set  aside 
the  default,  the  defendant  board  brings  error. 
Reversed. 

D.  H.  Martin,  for  plaintiff  In  error.  Wright 
&  Stout,  for  defendant  in  error. 

JOHNSON,  P.  J.  On  the  26th  day  of  Au- 
gust, 1890,  the  National  Bank  of  Commerce 
commenced  an  action  In  the  district  court  of 
Reno  county,  Kan.,  to  recover  a  Judgment 
against  George  H.  Kice  on  account  of  mate- 
rial furnished  by  Russell  &  Wilcox  Hardware 
Company  to  the  said  Rice  for  the  construc- 
tion of  a  certain  schoolbouse  which  said  Ulce 
had  contracted  to  build  for  the  board  of  edu- 
cation of  the  city  of  Hutchinson,  in  the  state 
of  Kansas,  and  for  the  foreclosure  of  a  me- 
chanic's lien  upon  said  building.  The  de- 
fendants below  were  duly  served  with  sum- 
mons on  the  2eth  day  of  August,  1890,  by 
the  sheriff  of  Reno  county.  The  September 
term  of  the  district  court  commenced  on  the 
6th  day  of  September.  The  answer  day  fix- 
ed by  the  summons  was  September  25tb. 
The  trial  docket  for  the  September  term  waa 
m,ade  up  before  the  suit  was  commenced,  and 
the  case  was  not  put  on  the  docket  for  trial 
at  that  term  of  the  court.  The  case  was 
placed  at  the  heel  of  the  docket  by  the  clerk 
about  the  1st  day  of  November,  and  was 
never  set  for  trial  on  the  docket,  either  by 
the  clerk,  or  by  order  of  the  court.  Thcsre 
were  over  900  cases  on  the  docket,  and  only 
725  of  this  number  set  for  trial  for  the  Sep- 
tember term,  the  balance  of  the  cases  not 
being  reached  for  trial.  The  service  of  sum- 
mons was  made  on  the  ivesldent  of  the  board 
of  education,  who  was  at  the  time  cashier 
of  a  bank  in  Hutchinson;  and,  being  busy  in 
the  bank,  he  either  lost  the  summons,  or  for- 
got to  notify  the  board  of  the  service  of  sum- 
mons. The  board  had  no  actual  knowledge 
of  the  commencement  of  the  suit,  or  that  a 
suit  was  pending  against  it.  The  board 
made  no  appearance,  and  filed  no  answer 
to  the  petition  filed  in  said  court  against  it, 
and  wholly  made  default;  and  on  the  IStb 
day  of  November,  1890,  at  the  September 
term,  the  plaintiff  below,  by  its  attorneys, 
moved  for  Judgment  by  default  against 
George  H.  Rice  for  the  amount  due  on  said 
account,  and  for  a  foreclosure  of  the  me- 
chanic's lien  on  said  building,  and  Judg- 
ment was  thereupon  rendered  against  Rice 
for  the  amount  claimed,  and  a  decree  fore- 
closing the  mechanic's  lien,  and  an  order  for 
the  sale  of  the  building.  On  the  19th  day  of 
December,  1890,  and  during  the  September 
term  of  said  court,  the  board  of  education 
filed  a  motion  to  vacate  and  set  aside  the 
Judgmei)t,  and  for  leave  to  file  a  verified  an- 
swer to  the  petition  of  the  plaintiff  below, 
setting  up  in  said  motion  eight  causes  for 
setting  such  Jxidgment  aside,  and  supported 
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the  motion  by  affidavit.  The  motion  was 
heard  by  the  court,  and  overruled,  and  the 
court  made  special  findings  of  fact,  and  con- 
clusions of  law  thereon.  The  board  of  edu- 
cation duly  excepted  to  the  order  and  Judg- 
ment of  the  court  In  overruling  said  motion, 
and  now  brings  the  case  to  this  court,  and 
asks  a  review  of  the  proceedings  bad  before 
the  court  below  on  said  motion,  and  assigns 
two  reasons  why  the  Judgment  of  the  district 
court  should  be  reversed:  "First.  Has  the 
court  any  discretion  to  vacate  and  set  aside 
a  Judgment  at  the  same  term  at  which  it  was 
rendered,  where  Judgment  was  rendered  by 
default?  Second.  May  a  plaintiff,  upon  the 
default  of  the  defendant,  have  a  case  entered 
upon  the  heel  of  the  dodiet,  and  take  Judg- 
ment without  the  case  ever  having  been  set 
down  for  trial  either  by  the  clerk  or  the 
court,  and  this  where  the  answer  was  not 
due  until  long  after  the  first  day  of  the 
term  of  the  court  at  which  the  Judgment  was 
taken?"  The  court  found  as  matters  of  fact: 
"(1)  That  the  first  day  of  September  term  of 
this  court,  the  term  at  which 'the  Judgment 
sought  to  be  vacated  was  rendered,  was  the 
5th  day  of  September,  1890.  (2)  That  the 
service  in  this  case  matured  on  the  2oth  day 
of  September,  1890.  (3)  That  said  cause  was 
not  placed  on  the  docket  by  the  clerk  of  the 
court  when  he  made  up  the  docket  for  the 
September  term  of  court;  said  cause  having 
been  commenced  August  26,  1890,  and  after 
the  trial  docket  had  been  made  up  for  said 
September,  1890,  term.  (4)  That  said  caus§ 
was  placed  on  the  docket,  at  the  heel  of  the 
same,  by  the  clerk,  about  the  1st  of  Novem- 
ber, 1890.  (5)  That  said  cause  was  never  set 
for  trial  on  said  docket  either  by  the  clerk 
or  the  court.  (6)  That  there  were  over  900 
cases  upon  said  docket,  and  that  only  72o 
of  said  cases  were  set  for  trial  at  the  said 
September  term,  the  balance  of  said  cases 
not  being  reached.  (7)  That  the  defendant, 
the  board  of  education  of  Hutchinson,  Kan- 
sas, was  never  notified  by  their  president 
that  hC'  had  beea  served  with  summons,  and 
had  no  knowledge  that  said  suit  was  pending 
until '  shortly  before  this  application  was 
filed.  (8)  That  the  president  of  the  board  is 
cashier  of  a  bank,  and  was  served  in  busi- 
ness hours,  and  inadvertently  overlooked  the 
summons,  and  forgot  the  fact  of  the  service, 
and  lost  the  summons,  and  never  notified  the 
board  of  the  fact  of  the  service.  (9)  That 
the  verified  answer  presented  and  duly  veri- 
fied discloses  that  the  board  has  a  valid  and 
complete  defense  to  plaintiff's  cause  of  ac- 
tion. (10)  That  said  cause  would  not  have 
been  regularly  reached  and  set  for  trial  un- 
til the  January,  1891,  term  of  this  court,  and 
after  this  application  was  filed."  Upon  these 
findings  the  court  made  the  following  conclu- 
sion of  law:  "(1)  That  the  court  has  no  dis- 
cretion In  this  cause  to  vacate  said  Judg- 
ment" 

The  matter  of  vacating  or  modifying  Judg- 
ments at  the  same  term  of  court  at  which 


they  are  rendered  Is  largely  within  the  sound 
discretion  of  the  trial  court;  and  when  it 
is  made  manifest  that  great  injustice  has 
been  done,  or  that  a  party  has  been  in  some 
manner  misled  as  to  his  rights,  or  where  a 
Judgment  has  been  taken  by  default,  and  the 
party  against  whom  the  Judgment  has  been 
taken  has  not  been  guilty  of  gross  negligence 
in  protecting  his  rights,  where  he  could  have 
legally  done  so,  it  is  within  the  sound  discre- 
tion of  the  court,  on  such  terms  as  are  rea- 
sonable, to  vacate  the  Judgment,  and  permit 
the  party  to  file  an  answer  setting  up  any 
valid  defense  to  the  action  he  may  have. 
Sanders  v.  Hall,  37  Kan.  275,  15  Pac.  197. 
The  board  of  education  having  presented  its 
motion  at  the  same  term  of  the  court  at 
which  the  judgment  was  rendered,  and  sup- 
ported It  by  afildavlt,  and  tendered  an  an- 
swer, duly  verified,  showing  a  complete  de- 
fense to  the  plaintiff's  action,  we  think  that 
It  would  be  an  abuse  of  that  wise  discretion 
vested  In  the  district  court,  and  prevent  a 
failure  of  Justice  to  deny  the  board  of  edu- 
cation a  fair  opportunity  to  be  heard  upon 
the  merits  of  the  Issues  tendered  by  its  an- 
swer. While  the  president  of  the  board  was 
negligent  in  not  informing  the  board  of  the 
service  of  summons,  yet  we  do  not  think, 
under  the  circumstances  of  this  case,  the 
board  of  education  has  been  guilty  of  such 
negligence  that  should  prevent  it  from  a 
fair  and  full  hearing,  of  thia  cause  on  its 
merits:  If  the  allegations  set  up  In  its  veri- 
fied answer  are  true.  It  ought  not  to  be  com- 
pelled to  pay  this  claim  to  the  plaintiff  be- 
low. We  think,  in  the  exercise  of  that  wise 
discretion  vested  In  the  district  court,  it 
ought  to  sustain  the  motion  to  vacate  the 
judgment,  and  allow  the  defendant  below  to 
file  Its  answer  and  grant  a  new  trial.  The 
ruling  of  the  court  below,  denying  the  mo- 
tion, is  hereby  reversed,  and  the  case  re- 
manded to  the  district  court,  with  instruc- 
tions to  sustain  the  motion  to  vacate  the 
Judgment,  and  allow  the  plaintiff  in  error  to 
file  Its  answer  to  the  petition.  All  the  Judges 
concurring. 


(4  Kan.  App.  679) 
HAYNBR  et  al.  v.  TROTT  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
meat,  C.  D.     Sept.  12,  1896.) 

AOBNOY— CONSTBDOTION  OF  CONTRACT  — COMMIS- 
SIONS— Recovert  Back  bi  Puikoipai.— 
Death  of  Aobnt— Effect. 
1.  In  1884  and  1885  B.  entered  into  contracts 
in  writing  with  J.  B.  H.  &  Co.  to  sell  certam 
maciiiiiery,  as  their  agent  at  Junction  City, 
Kan.,  upon  certain  comiT>.s8ion,  for  said  years. 
The  contract  expressly  stipulated  for  the  man- 
ner of  selling  and  paying  the  commissions,  viz.: 
(1)  For  cash,  and  commission  in  cash;  (2)  upon 
credit,  and  commission  payable  in  notes;  (3)  up- 
on part  credit  and  part  cash,  and  commission 
payable  in  part  cash  and  part  notes, — and  fur- 
ther stipulating,  "The  party  of  the  second  part 
agrees  to  refund  any  commissions  allowed  on 
notes  that  may  afterwards  prove  to  be  worth- 
less, or  otherwise  uucollectible."     Held  that,  un- 
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der  the  terms  of  this  contract,  J.  E.  H.  &  Oo. 
could  011I7  recover  back  such  oommissioiui  as  B. 
had  received  in  cash,  or  for  which  he  had  col- 
lected the  notes  taken  by  him  tor  such  commis- 
sions upon  the  sales,  for  which  J.  K.  H.  &  Co. 
held  uncollectible  or  worthless  notes. 

2.  And  further,  fteld,  that  upon  the  death  of  B. 
the  contract  terminated,  and  that,  as  ail  the 
machinery  sold  in  1885  was  sold  after  the  death 
of  B.,  and  before  his  administrators  took  charge 
of  his  estate,  the  mere  fact  that  the  administra- 
tors received  a  commission  upon  the  sales  so 
made  is  not  sufficient  to  make  the  estate  liable 
to  refund  commissions. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Geary  comity;  M. 
B.  Nicholson,  Judge. 

J.  E.  Hayner  &  Co.  presented  a  claim 
against  the  estate  of  William  S.  Blakely, 
deceased,  of  which  C.  H.  Trott  and  Josephine 
Blakely  were  administrators,  which  was  dis- 
allowed by  the  probate  court.  Claimants  ap- 
l^iealed  to  the  district  court,  and  from  a  Judg- 
ment there  rendered  against  them  they  bring 
error.    AfQrmed. 

Dnrtng  the  years  1881  and  1885  William  S. 
Blakely,  deceased,  was  the  local  agent  at 
Junction  City,  Kan.,  for  J.  E.  Hayner  &  Co., 
for  the  sale  of  certain  harvesting  machinery, 
under  a  contract  in  writing  made  separate- 
ly for  each  year.  The  terms  of  the  contracts 
for  each  year  are  substantially  the  same, 
and,  by  the  terms  thereof,  Blakely  was  to  re- 
ceive for  his  services  and  performance  of  his 
part  of  the  contraot  a  commission.  The 
amount  of  this  commission,  and  how,  when, 
and  what  it  was  to  be  paid  in,  are  stated  In 
the  third  article  of  the  contract,  which  is  as 
follows:  "Third.  The  party  of  the  first  part 
will  allow  the  party  of  the  second  part,  on 
the  machines  below  specified,  the  following 
commissions,  to  wit,  •  •  •  as  a  consid- 
eration for  transacting  the  business  of  sell- 
ing, settling  for,  setting  up,  and  starting  ma- 
chines la  the  field,  and  otherwise  fulfilling 
the  conditions  herein  required  and  specified; 
said  consideration  to  be  paid  in  the  same  pro- 
portion, as  to  money  and  notes,  as  the  same 
are  received.  If  the  sale  be  made  for  'all 
cash,'  the  whole  amount  of  the  commission 
shall  be  retained  in  cash;  if  part  money  and 
part  notes  are  received,  the  commission  shall 
be  p.iid  in  like  manner;  if  made  for  all  notes, 
then  the  whole  amount  of  commission  shall 
be  paid  in  notes.  The  notes  for  payment  of 
commissions  (when  payable  in  notes)  to  be 
selected  by  the  party  of  the  first  part,  or  their 
authorized  agent,  and  to  be  of  average  ma- 
turity of  all  the  notes  taken."  It  is  also  pro- 
vided in  article  9  of  said  contract,  among 
other  things,  that  "the  party  of  the  second 
part  further  agrees  •  •  •  to  carry  out, 
and  be  governed  by.  the  'Conditions  and  In- 
structions' hereto  annexed,  and  the  same  are 
hereby  made  a  part  of  this  agreement."  Un- 
der that  part  of  the  contract  called  "Condi- 
tions and  Insstruetions"  appears  the  follow- 
ing stipulation:  "Refunding  Commission. 
The  party  of  the  second  part  agrees  to  re- 
fund any  commission  allowed  on  notes  tbat 


may  afterwards  prove  to  be  worthless,  or 
otherwise  uncollectible."  In  the  contract  of 
1885  the  refunding  commission  clause  is  as 
follows:  "And  If  any  notes  cannot  be  col- 
lected, in  whole  or  in  part,  within  one  year 
after  maturity,  party  of  the  second  part 
agrees  to  refund  to  the  party  of  the  first 
part  the  amount  of  commission  that  shall 
have  been  allowed  on  the  amount  uncollect- 
ed." During  the  year  1884,  and  under  the 
contract  for  that  year,  Blakely  sold  a  num. 
ber  of  harvesters  and  binders  for  plaintifFs, 
taking  notes  therefor,  which  were  turned 
over  to  Hayner  &  Co.  as  proceeds  of  sales 
made  by  him  under  said  contract  On  the 
11th  of  June.  1885,  Blakely  died;  and  one 
G.  F.  Gordon,  assumed  temporary  charge  of 
the  Blakely  business,  to  preserve  and  protect 
the  property.  On  the  25th  of  June,  1885,  C. 
H.  Trott  and  Josephine  E.  Blakely  were  ap- 
pointed administrators  of  the  estate  of  W. 
S.  Blakely.  After  the  death  of  Blakely,  c«- 
tain  machines  were  sold,  which  were  on 
hand  during  his  lifetime,  and  notes  taken 
therefor,  which  were  turned  over  to  Hayner 
&  Co.  as  the  proceeds  of  such  sale.  Some 
time  In  1887  Hayner  &  Co.  presented  a  dalm 
against  the  estate  of  Blakely  to  the  probate 
court  of  Davis  (now  Geary)  county,  Kjul,  to 
recover  from  said  estate  certain  commissions 
claimed  to  have  been  paid  to  Blakely  during 
his  lifetime,  and  to  his  estate  since  his  death, 
on  notes  that  bad  proven  worthless  and  un- 
collectible, under  the  refunding  commission 
clause  In  said  contract  This  claim  was  dis- 
allowed by  the  probate  court,  and  from  the 
decision  of  that  court  Hayner  &  Co.  appealed 
to  the  district  court.  Upon  trial  had  therein 
before  the  court  without  a  Jury,  the  court 
found  in  favor  of  the  estate,  and  against  the 
company.  Motion  for  new  trial  filed;  over- 
ruled, and  excepted  to.  Hayner  &  Co.  bring 
the  case  here  for  review. 

Thos.  Dever,  for  plaintiffs  in  error.  J.  R. 
McClure,  for  defendants  in  error 

GIL.KBSON,  P.  J.  The  plaintiffs  in  error 
contend  first  that  under  the  terms  of  the  con- 
tract of  18W,  the  estate  of  W.  S.  Blakely 
should  pay  them  20  per  cent  upon  all  the 
uncollected  notes  taken  by  Blakely  upon  sales 
of  machlneo'  during  that  year,  upon  the 
theory  that  he  was  allowed  that  amount  of 
commission  upon  sales  made  by  him,  and 
these  notes  were  uncollectible  and  worthless, 
and  that  it  Is  immaterial  whether  he  received 
this  commission  or  not,  or  how  he  received 
It— whether  in  cash,  notes,  or  part  cash  and 
part  notes;  in  other  words,  that  he  became 
a  guarantor  of  these  notes,  to  that  amount 
We  cannot  agree  with  them  upon  this  con- 
tention, for  two  reasons:  Firat  The  con- 
tract itself  precludes  the  Idea  of  guaranty,  as 
it  provides  what  notes  he  should  guaranty, 
and  none  of  these  come  within  that  class. 
Second.  The  terms  of  the  contract  will  not  ad- 
mit such  a  construction.    It  is  provided  tbere- 
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In  that  the  machinery  shall  be  sold  in  three 
ways,  and  that  commissions  shall  be  paid  in 
the  same  manner  as  the  sales  are  made,  viz. : 
(1)  Upon  credit,  cmnmisslon  paid  in  notes; 
&)  for  part  credit  and  part  cash,  commission 
paid  in  part  notes  and  part  cash;  (3)  for 
cash,  commission  in  cash.  Now,  as  we  un- 
derstand this  contract,  when  the  sale  is  made 
upon  credit,  and  the  notes  taken  therefor 
prove  worthless,  and  it  is  shown  that  the 
agent  had  collected  the  note  he  received  as 
his  commission  for  snch  sale,  he  must  refund 
the  amount  of  the  commission.  When  made 
for  part  cash  and  part  credit,  if  the  notes 
taken  prove  worthless,  yncoUectible,  and  it  is 
shown  that  for  this  sale  the  agent  received 
his  commission,  in  like  manner,  if  he  has  col- 
lected the  note  received,  he  must  refund  the 
amount  thereof,  provided  the  notes  held  by 
the  company  prove  worthless.  And  there  Is 
a  reason  for  these  conditions  being  placed  in 
the  contract.  The  company  by  this  means 
makes  it  an  object  for  the  agent  to  collect  its 
notes  first,  or  at  least  to  exercise  as  much 
diligence  on  its  behalf  as  he  does  in  his  own, 
and  when  made  for  cash  the  transaction  is 
complete.  But  to  hold  that  where  the  agent 
takes  notes  for  his  commission,  either  in 
whole  or  in  part,  and  the  notes  so  taken  by 
him,  like  those  turned  in  to  the  company, 
prove  worthless,  uncollectible,  he  must  pay 
the  note  he  has  taken,  would  be  doing  vio- 
lence to  every  principle  of  common  sense  and 
justice,  and  would  be  simply  construing  this 
contract  to  mtan  that  the  agent  was  to  pay 
the  principal  20  per  cent,  commission  for  the 
privilege  of  handling  the  machinery,  and 
would  not  fall  withm  the  meaning  of  the 
term  "refund,"  which  always  includes  the 
idea  of  something  having  been  received.  As 
we  have  said,  when  the  sale  is  made  for  cash 
the  transaction  Is  complete.  The  agent  turns 
over  to  the  company  its  proportion,  and  re- 
tains his.  This  idea  receives  additional  force 
from  the  very  terms  of  the  refunding  clause: 
"The  party  of  the  second  part  agrees  to  re- 
fund any  commissions  allowed  on  notes  that 
may  afterwards  prove  worthless,  or  otherwise 
uncollectible."  Is  there  anything  In  this  lan- 
guage from  which  it  can  be  inferred  that  he 
is  to  hold  his  cash  commissions  as  a  fund  to 
make  good  deficits  in  commissions  on  uncol- 
lectible notes?  We  think  not.  He  is  merely 
to  refund  the  commissions  allowed  (given 
and  received)  upon  the  uncollectible  notes. 
And  If  Uiis  were  not  so,  and  the  construction 
given  as  claimed  by  the  plalutiiCs  in  error 
should  be  adopted,  we  can  readily  conceive  of 
circumstances  arising  in  which  the  agent 
would  be  compelled  to  return  to  the  company 
a  much  larger  amount  than  he  received  from 
his  year's  business.  Suppose  he  sold  50  ma- 
chines at  $100  apiece.  This  would  be  $5,000. 
Upon  this  amount  he  would  be  allowed,  at 
20  per  cent.,  ?1,000.  Now,  15  of  these  ma- 
chines were  sold  for  cash,  being  $1,500.  His 
commission  would  be  $300.  Thirty-five  sold 
on  credit  for  $3,500,  and  notes  taken.     Uls 


commission  on  these  would  be  $700.  Now, 
he  received  his  commission,  under  the  con- 
tract, viz.:  Cash,  $300;  notes,  $700.  But 
the  notes  for  $3,500  are  not  paid.  Must  he 
then  refund  $700  in  cash,  or  $400  more  than 
he  received?  We  think  not.  Under  no  cir- 
cumstances can  he  be  required  to  refund 
money,  unless  he  has  received  money  as  bia 
commission  on  the  identical  notes  uncollect- 
ed. The  company  cannot  compel  him  to 
refund  the  amount  of  a  note  by  merely  ally- 
ing that  it  was  received  as  a  commission. 
And,  in  order  to  recover  under  any  circum- 
stances, it  mus.*  prove  that  he  received  mon- 
ey as  his  coiomission,  or  collected  the  note 
received  as  his  commission,  upon  the  notes  It 
claims  are  uncollectible;  for  he  is  only  "to 
refund  commissions  allowed  upon  notes  that 
have  proven  worthless,  or  otherwise  uncol- 
lectible." There  must  be  an  identification. 
This  it  has  failed  to  do.  There  is  not  a  scin- 
tilla of  evidence  in  the  record  showing  that 
be  ever  received  any  money  commissions  on 
any  of  the  notes,  or  that  he  ever  collected  any 
of  the  notes  he  received  as  his  commissions 
on  these  sales. 

The  second  contention  is  that  the  estate  is 
responsible  for,  and  must  respond  in  money 
to,  the  company,  for  the  notes  taken  for  ma- 
chinery sold  in  1885,  and  which  the  com- 
pany lias  been  unable  to  collect.  In  addition, 
to  what  we  have  said  with  reference  to  the 
contract  of  1884,  we  will  add  that  the  coart 
found:  "Seventh.  Wm.  S.  Blakely  died  on 
the  11th  day  of  June,  1883,  and  O.  F.  Gmlon 
assumed  temporary  charge  of  the  Blakely 
hardware  store  to  preserve  and  protect  the 
property;  and  on  the  25th  day  of  June,  1885, 
O.  H.  Trott  and  Josephine  Blakely  were  ap- 
pointed by  the  probate  court  administrators 
of  the  estate  ot  Wm.  S.  Blakely,  deceased,"— 
and  further  found  that  "after  the  death  of 
Blakely,  and  before  the  administrators  took 
charge  of  the  assets  of  the  estate,  all  the  ma- 
chinery sold  in  1885  was  sold  by  parties  who 
were  In  the  employ  of  Blakely  during  his 
lifetime,  notes  taken  therefor,  and  turned 
over  to  Hayner  &  Co.,  and  that  the  adminis- 
trators were  paid  in  notes  taken  for  other  ma- 
chinery, the  commission  on  the  sales  of  the 
macliinery  for  which  the  uncollectible  notes 
were  taken.  All  of  this  was  done  without 
any  order  or  authority  from  the  probate  court 
of  Davis  county,  and  the  testimony  shows 
that  some  of  these  sales,  at  least,  were  made 
under  the  express  direction  of  a  special  agent 
of  Hayner  &  Co."  While  it  is  true,  and  the 
court  so  found,  that  the  machinery  sold  was 
received  by  Blakely  during  his  lifetime,  and 
was  on  hand  at  the  time  of  his  death,  did  it 
ever  become  assets  in  the  hands  of  the  ad- 
ministrators? We  think  not  The  contract 
is  strictly  personal.  It  does  not  extend  to 
the  heirs,  executors,  or  administrators  olf 
Blakely.  "The  death  of  the  agent  terminates 
the  agency,"  and  the  only  exception  to  this 
rule  is  where  the  jwwer  or  authority  in  the 
thing  is  actually  vested  in  the  agent;  and  the 
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reason  for  this  exception  la  that  the  agent, 
having  the  legal  title  to  the  property  vested 
in  himself,  is  capable  of  transferring  it  In  his 
own  name,  notwithstanding  the  death  of  his 
prIncipaL  No  such  title  is  vested  In  Blakely. 
The  contract  expressly  provides  that  "the  ti- 
tle and  ownership  of  this  property  remain  In 
the  principal  until  disposed  of  under  the  pro- 
visions of  this  contract"     The  only  Interest 

'  Blakely  had  in  It  was  to  receive  commission. 

.  The  notes  were  all  made  payable  to  the  com- 
pany, and  the  fact  that  a  special  agent  of 
the  company  was  there,  exercising  acts  of 
ownership  over  it,  directing  its  sale  and  dis- 
posal, within  a  very  few  days  after  Blaliely's 
death,  strongly  indicates  that  the  comiwny 
so  understood  this  contract.  All  that  is  re- 
quired of  any  administrator  is  to  malce  an 
Inventory  of  everything  belonging  to  the  es- 
tate, and  to  administer  the  same  according  to 
law.  They  were  not  authorized  to  taKe  pos- 
session of  this  property.  It  is  not  shown  that 
they  ever  charged  themselves,  in  their  repre- 
sentative capacity,  with  these-  notes,  or  that 
they  brought  them  into  their  accounts  with 
the  estate,  or  that  they  were  made  subject  to 
the  decree  of  the  probate  court,  or  that  the 
estate  had  any  use  thereof,  or  derived  any 
benefit  therefrom;  and  the  mere  fact  that 
they  received  commissicns  on  the  sales  made 
Is  not  sufficient  to  render  the  estate  liable.  The 
record  presented  in  this  case  is  very  imper- 
fect. It  is  difficult  to  tell  what  It  purports  to 
contain,  except  all  the  evidence.  It  fails  to 
show  that  It  Is  a  full  record  of  all  the  pro- 
ceedings had  in  this  case.  The  Judgment  of 
the  district  court  will  be  affirmed.  All  the 
Judges  concurring. 


(4  Kan.  App.  635) 

FREEMAN  et  al. 


V.  McATEB. 


(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Sept.  12,  1806.) 
Afpeal  Bond— SoFFiciEsor. 
In  an  action  before  a  justice  of  the  peace 
a  judgment  was  rendered  against  the  defend- 
ant C,  a  minor,  for  whom  8.  appeared  as  guard- 
ian ad  litem.     In  an  appeal  to  the  district  court 
by  the  defendant,  the  appeal  bond  recited  that 
8.,  guardian  ad  litem  for  C,  "intends  to  appeal 
from  a  judgment  rendered  against  them  in  favor 
of  the  plaintiff,"  and  was  conditioned  that  the 
defendant  would  prosecute  his  appeal  to  effect, 
and  without  unnecessary  delay,  and  satisfy  such 
judgment  and  costs  as  might  be  rendered  against 
him.     Held,  that  the  bond  is  not  so  defective  as 
to  be  void,   and  the  sureties  thereon  are  liable 
for  the  payment  of  the  judgment  rendered  on 
the  appeal  against  the  defendant. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spllman,  Judge. 

Action  by  E.  M.  McAtee  against  W.  H.  H. 
Freeman  and  another  on  an  appeal  bond. 
From  a  Judgment  for  plaintiff,  defendant 
Freeman  brings  error.     Affirmed. 

W.  H.  H.  Freeman,  for  plaintiff  in  error. 
Jno.  A.  Broughten,  for  defendant  In  error. 


CLARK,  J.  The  petition  herein  alleges,  in 
substance,  that  in  a  certain  action  pending 
before  H.  AV.  Chapman,  a  Justice  of  the 
peace  of  Blue  Rapids  township,  in  Marshall 
county,  on  the  14th  day  of  May,  1887,  the 
plaintiff,  B.  M.  McAtee,  recovered  a  personal 
Judgii'.ent  against  one  W.  T.  S.  Uritchtleld  for 
$66.05  damages  and  $53.20  costs;  that  Crltch- 
fleld  was  a  minor,  and  that  one  H.  K.  Sharp 
was  duly  appointed  guardian  ad  litem,  and 
represented  the  defendant  in  said  court;  that 
said  defendant  and  his  guardian,  desiring  to 
appeal  from  said  Judgment  to  the  district 
court  of  Marshall  county,  caused  to  be  exe- 
cuted and  filed,  In  due  time,  with  the  Jus- 
tice, an  undertaking  which  was  signed  by 
Fred.  Lynd  and  W.  H.  H.  Freeman,  a  copy  of 
which  Is  attached  to  the  petition,  and  which, 
omitting  the  signatures  thereto  and  indorse- 
ments thereon,  and  the  title  of  the  action  In 
which  the  undertaking  was  given.  Is  In  the 
following  words:  "Whereas,  the  defendant  H. 
K.  Sharp,  guardian  ad  litem  for  W.  T.  S. 
Critchfield,  intends  to  appeal  from  a  'judg- 
ment rendered  against  them  in  favor  of  the 
plainUff,  E.  M.  McAtee,  on  the  14th  day  of' 
May,  1887,  by  the  nndersigned,  Justice  of  the 
peace  of  Blue  Rapids  City  township,  in  said 
county:  Now  we,  the  undersigned,  residents 
of  said  county,  bind  ourselves  to  said  plain- 
tiff in  the  sum  of  two  hundred  and  fifty  dol- 
lars that  said  defendant  shall  prosecute  his 
appeal  to  efTect,  and  without  unnecessary  de- 
lay, and  satisfy  such  Judgment  and  costs  as 
may  be  rendered  against  him  therein."  The 
petition  further  alleges  that  said  undertaking 
was  duly  approved,  and  that  thereafter  said 
cause  was  duly  tried  in  said  district  court' 
upon  appeal,  and  Judgment  wds  therein  ren- 
dered in  favor  of  McAtee,  and  against  Critch- 
field, for  $87.77  damages  and  $i*8.20  costs; 
that  no  part  of  said  Judgment  had  been  paid; 
that  execution  had  been  issued  thereon,  and 
had  been  returned  wholly  unsatisfied,— and 
concluded  with  prayer  for  Judgment  against 
the  obligors  on  said  bond  for  the  amount  of 
the  Judgnient  and  costs  rendered  against 
Critchfield,  and  for  costs  of  this  action.  Per- 
sonal service  was  had  on  the  defendants. 
Freeman  interposed  a  demurrer  to  the  peti- 
tion on  the  ground  that  It  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
demurrer  being  overruled,  the  defendant  an- 
swered to  the  merits.  The  sufficiency  of  the 
allegations  of  the  petition  was  again  chal- 
lenged by  an  objection  to  the  introduction  of 
any  evidence  thereunder.  This  objection  was 
also  overruled.  Thereafter  a  trial  was  duly 
had,  and  a  Judgment  was  rendered  in  favor 
of  the  plaintiff  for  $161.36,  the  amount  due 
on  the  Critchfield  Judgment  including  the 
costs  therein.  Freeman  brings  the  case  here, 
and  seeks  a  review  of  the  several  rulings  of 
the  court,  but  owing  to  the  condition  of  the 
record,  the  only  question  before  this  court  la 
as  to  whether  or  not  the  pleadings  set  forth 
a  cause  of  action  against  Freeman. 

The  plaintiff  In  error  contends  that  the 
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bond  shows  npon  Its  face  that  it  was  given  to 
effect  an  appeal  from  a  Judgment  rendered 
against  Sharp  as  guardian  ad  litem  for  Critch- 
field,  and  was  an  undertaking  on  the  part  of 
the  sureties  that  Sharp,  as  such  guardian, 
should  prosecHte  such  appeal  to  effect,  and 
should  satisfy  any  Judgment  which  might  be 
rendered  against  him,  and  that,  as  the  peti- 
tion does  not  disclose  a  Judgment  In  the  dis- 
trict court  against  the  guardian  ad  litem,  no 
cause  of  action  against  Sharp  Is  shown,  as 
before  stated,  the  petition  alleges  that  this 
bond  was  given  In  order  to  effect  an  appeal 
from  a  Judgment  against  Crltchfleld  in  an 
action  wherein  Sharp  was  duly  appointed 
guardian  ad  litem,  and  that.  In  the  district 
court,  upon  said  appeal,  the  plaintiff  recov- 
ered a  Judgment  against  Gritchfield.  The 
statute  provides  that  the  party  appealing 
shall  enter  into  an  undertaking  to  the  ad- 
verse party,  conditioned  that  the  appellant 
will  prosecute  the  appeal  to  effect,  and  with- 
out unnecessary  delay,  and  that,  if  Judgment 
be  rendered  against  him  on  the  appeal,  he 
will  satisfy  such  Judgment  and  costs.  The 
undertaking  upon  which  this  action  Is  based 
was  in  strict  compliance  with  the  terms  of 
the  statute,  except  that  it  referred  to  the 
guardian  ad  litem,  instead  of  the  minor,  as 
appellant.  From  the  pleadings  it  appears 
that  this  instrument  was  prepared  by  the 
plaintiff  in  error,  as  attorney  for  Crltchfleld, 
and  that  the  object  in  view  when  it  was  exe- 
cuted—the perfecting  of  an  appeal  to  the  dis- 
trict court  from  a  Judgment  in  favor  of  Mc- 
Atee  and  against  Crltchfleld— was  attained. 
While  the  Judgment  before  the  justice  of  the 
peace  was  rendered  against  the  minor,  and 
the  undertaking  should  have  shown  the  fact, 
yet  we  do  not  think  that  the  misdescription 
of  the  appellant  in  the  undertaking  is  for  that 
reason  void,  as  the  district  court  bad  ample 
authority,  under  section  131  of  the  Justice's 
Code,  to  have  ordered  a  change  or  renewal 
of  the  undertaking,  and  thus  have  remedied 
any  formal  defect  therein.  The  rights  of  the 
plaintiff  in  error  were  not  prejudiced  in  any 
manner  by  reason  of  Its  infc»nnallty.  No  one 
was  misled  by  its  recitals.  We  think  the 
question  at  issue  is  somewhat  analogous  to 
the  one  involved  in  the  case-  of  Wilson  v. 
Me-ne-chas,  40  Kan.  648,  20  Pac.  468.  That 
was  an  action  bjought  for  the  recovery  of 
specific  personal  property.  The  real  plaintiff 
and  alleged  owner  of  the  property  in  contro- 
versy was  one  Shu-ka-see,  a  minor.  The 
action  was  brought  in  the  name  of  "Me-ne- 
chas,  as  next  friend  of  Shu-ka-see,"  and  the 
defendant  filed  a  motion  to  dismiss  on  the 
ground  that  the  action  was  not  brought  In 
the  name  of  the  real  party  in  interest;  but 
the  supreme  court  held  that  the  alleged  de- 
fect in  the  title  of  the  action  was  simply  an 
Irregularity,  without  any  possible  prejudice 
to  the  defendant,  and  sustained  the  trial 
court  in  overruling  the  motion  to  dismiss. 
For  similar  reasons  we  think  the  court  prop- 
erly held  that  the  pleadings  herein  stated  a 


cause  of  action  sgalnst  Freeman.  As  the 
record  aflirmatively  shows  that  some  of  the 
evidence  which  was  introduced  at  the  trial 
is  not  before  this  court,  we  are  unable  to  say 
that  the  findings  of  fact  are  without  sup- 
port, or  that  the  court  erred  in  overruling  the 
motion  for  a  new' trial.  The  Judgment  will 
therefore  be  affirmed. 


H  Kan.  App.  «S7) 
CASNER  V.  CRAWFORD  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Sept.  12,  1896.) 
Tbial— Genbhal    Finding— Sufficibnct—Scbsb- 

QUENT  MORTOAOBK  IN  GoOD  FaITB. 

1.  Where  a  case  is  tried  by  the  court  without 
a  jury,  the  general  finding  and  judgment  include 
every  material  fact  necessary  to  sustain  such 
judgment.  Morris  v.  Trumbo,  1  Kan.  App. 
150,  41  Pac.  974. 

2.  A  subsequent  mortgagee  with  notice  of 
prior  mortgage  is  not  a  subsequent  mortgagee 
m  good  faith,  under  paragraph  3905,  Gen.  St. 
1889.  The  words,  "subsequent  purchasers,  or 
mortgagees  in  good  faith,  in  said  paragraph, 
mean  only  purchasers  and  mortgagees  who  pur- 
chased or  took  their  mortgages  after  the  ex- 
piration of  the  year  from  the  filing  of  the  prior 
mortgage. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lincoln  county; 
W.  G.  Eastland,  Judge. 

Action  by  E.  A.  Casner  against  Robert  K. 
Crawford  and  another.  Prom  a  Judgment 
for  defendants,  plaintiff  brings  error.  Modi- 
fled  and  affirmed. 

Fred  W.  Casner,  for  plaihtlff  In  error.  O. 
B.  Daughters,  for  defendants  In  error. 

GILKESON,  P.  J.  The  plaintiff  in  error 
(and  plaintiff  below)  claims  ownership  and 
right  of  possession  to  one  brown  horse,  nam- 
ed "John,"  one  bay  mare,  named  "Baldy," 
and  one  horse  colt,  named  "Cliarley,"  by 
virtue  of  a  chattel  mortgage  executed  by  one 
John  Marshall  on  the  12th  day  of  November, 
1889,  and  filed  for  record  November  27,  1889. 
The  mortgage  declared  upon  is  dated  July  6, 
18!>S,  and  recorded  November  27,  1889,  and 
shows  as  follows:  -One  bay  horse,  named 
"Dexter,"  one  bay  mare,  named  "Daisy,"  and 
farm  harness.  Also,  second  mortgage,  subject 
to  one  held  by  Crawford,  on  one  bay  horse, 
one  bay  mare,  and  all  the  Increase  of  said 
stock.  J.  T.  Crawford  claims  title  by  virtue 
of  three  mortgages  executed  by  John  Mar- 
shall, and  possession  thei^eunder,  as  follows: 
(1)  Mortgage  dated  October  20,  1888,  and  filed 
November  5,  1888,  on  one  dark  brown  horse, 
aged  5,  named  "John,"  and  one  bay  mare, 
aged  11,  named  "Baldy."  (2)  Mortgage  dat- 
ed October  21,  1889,  filed  November  2,  188», 
on  one  brown  horse,  6  years  old,  known  as 
"John,"  one  bald-face  mare,  with  two  white 
hind  feet,  named  "Baldy,"  and  one  red  cow, 
five  years  old.  (3)  Mortgage  dated  October 
21,  1890,  filed  October  28,  1890,  on  one  brown 
horse,  7  years  old,  named  "John,"  one  light 
bay  mare,  12  years  old,  named  "Baldy,"  one 
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colt,  7  months  old,  namefl  "Charley,"  and  all 
Increase.  The  trial  court,  Jury  being  waived, 
found  for  the  defendants,  that  they  were  the 
special  owners  and  entitled  to  the  possession 
of  all  the  property  described  in  plaintiff's  affi- 
davit at  the  time  of  the  commencement  of 
said  action,  and  that  the  value  of  the  pos- 
session and  special  ownership  in  said  prop- 
erty to  said  defendants  is  ?112.70,  and  ren- 
dered judgment  for  that  amount.  Under  this 
finding  all  questions  of  fact  are  settled,  and 
we  thhik  the  findings  are  fully  sustained  by 
the  evidence. 

The  plaintiff  contends,  and  introduces  some 
testimony  upon  that  point,  that,  notwith- 
standing the  mortgage'  shows  it  was  made  on 
the  6th  day  of  July,  1889,  it  was  not  In  fact 
made  until  the  12th  day  of  Novemljer,  18S9, 
but  was  dated  back  so  as  to  correspond  with 
the  notes  secured  thereby.  Even  admitting 
this  to  be  true,  Crawford's  mortgage  of  Octo- 
ber 21,  1889,  which  was  filed  November  2, 
1889,  was  in  full  force  and  effect  when  she 
took  her  mortgage,  and  when  she  filed  it  for 
record,  and  covered  the  identical  property  she 
claims.  How  can  she,  then,  be  a  subsequent 
mortgagee'/  "A  subsequent  mortgagee  with 
notice  of  prior  mortgage  is  not  a  subsequent 
mortgagee  in  good  faith,  under  paragraph 
3905,  Gen.  St.  1889.  The  words  'subsequent 
purchasers'  and  'subsequent  mortgagees  In 
good  faith,'  in  paragraph  3995,  mean  only 
purchasers  and  mortgagees  who  purchased  or 
took  their  mortgages  after  the  expiration  of 
the  year  from  the  filing  of  the  mortgage." 
Howard  v.  Bank,  44  Kan.  549,  24  Pac.  983. 
And  that  she  had  notice  of  a  mortgage  in  fa- 
vor of  Crawford  is  shown  by  the  recital  In 
her  mortgage.  But,  they  say,  "this  mortgage 
was  released,  and  this  gave  us  a  first  mort- 
gage." This  is  not  sustained  by  the  evidence. 
The  testimony  shows  that  J.  T.  Crawford,  the 
owner  of  these  mortgages,  has  resided  in  Col- 
orado- for  10  years;  that  Robert  Crawford 
and  his  brother.  Grant,  have  had  the  control 
and  management  of  these  mortgages  and  the 
debts  secured  thereby  exclusively;  and  that 
neither  he  nor  his  brother  ever  authorized  any 
one  tc  release  this  mortgage.  And,  again, 
there  is  not  a  particle  of  testimony  to  show 
that  the  colt  Charley,  which  was  taken  as  the 
increase  of  the  mare  Baldy,  was  Baldy's 
colt,  or  even  to  show  that  the  "bay  mare" 
mentioned  in  the  Casnor  mortgage  was  the 
mare  Baldy.  On  the  other  hand,  the  conten- 
tion of  the  defendants  that  these  mortgages, 
from  1S88  to  1890,  constituted  but  one  trans- 
action,—were  simply  renewals  of  the  first,— 
is  upheld  by  a  great  preiwnderance  of  the 
testimcmy.  ' 

With  regard  to  the  usurious  hiterest  being 
Included  in  the  judgment,  we  think,  if  the 
trial  court's  attention  had  been  called  to  it, 
he  would  have  stricken  it  out,  and  should 
have  done  so.  As  to  this,  we  will  modify 
the  judgment  to  $104.50,  and,  with  this  mod- 
ification, the  judgment  of  the  court  In  all 
other  re8i>ect8  will  be  affirmed. 


(4  Kan.  App.  424) 
TRAVELERS'   INS.   CO.  t.   STUCKL 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Sept.  6,  1896.) 

MoBTGAGES — FaILUBB    TO    DlBCHAKOE — DEm.NI>— 

Actios  pok  Penalty— LiSitatioss-" 

ATT  ACHM  BNT— Pl,E  A  D 1  SO. 

1.  Chapter  175,  S  1,  Laws  1889,  authorizes  an 
attachment  against  the  property  of  a  foreign 
corporation  for  a  refusal  or  neglect  to  release  a 
mortgage  on  real  estate  when  the  mortgage  has 
been  fully  paid  and  demand  properly  made._ 

2.  An  action  to  recover  a  penalty  for  failing 
to  discharge  of  record  a  mortgage  which  had 
been  fully  paid  and  satisfied  cannot  be  maintain- 
ed until  a  demand  for  such  discharge  has  been 
made,  and  it  can  only  be  brought  within  one 
year  after  the  cause  of  action  accrues;  but, 
where  no  demand  is  made  until  more  than  one 
year  after  a  demand  should  have  been  made, 
the  action  to  recover  the  penalty  is  barred  by 
the  statute  of  limitations.  Wey  v.  Schofield, 
36  Pac.  333,  53  Kan.  248. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  McPherson  coun- 
ty;  Lucian  Earl,  Judge. 

Action  by  Benjamin  J,  Stack!  against  the 
Travelers'  Insurance  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

This  suit  was  commenced  on  the  14th  day 
of  February,  1S91,  by  the  defendant  in  er- 
ror, in  the  district  court  of  McPherson  coun- 
ty, to  recover  the  statutory  penalty  for  re- 
fusing to  release  a  mortgage  on  real  estate 
situated  in  that  county.  The  plaintiff  below 
alleges  the  borrowing  of  the  money,  the  exe- 
cution of  the  mortgage  on  lands  to  secure  the 
payment  thereof,  the  payment  of  the  mort- 
gage to  E.  G.  Clark  as  agent  for  the  mortga- 
gee, demand  for  the  release  of  the  mortgage, 
and  the  refusal  to  do  so.  As  a  second  cause 
of  action  the  plaintlfC  below  alleges  that  the 
mortgage  is  a  cloud  on  his  title,  and  that 
the  defendant  below  wrongfully  claims  a  lien 
on  the  mortgaged  premises  by  virtue  of  such 
mortgage,  and  asks  to  have  the  mortgage 
canceled  and  satisfied  of  record,  and  the 
cloud  removed  from  his  title.  At  the  com- 
mencement of  this  action  the  plaintifC  below 
filed  an  affidavit,  an  undertaking  for  an  at- 
tachment, and  set  out  that  the  defendant  be- 
low was  a  foreign  corporation,  and  procured 
the  issuing  of  an  order  of  attachment  against 
the  property  of  defendant  below,  and  caused 
the  sheriff  of  McPherson  county  to  seize  the 
lands  and  tenements  of  said  defendant  un- 
der the  attachment.  The  plaintiff  below  also 
filed  an  affidavit  to  obtain  service  on  the  said 
insurance  company  by  publication,  alleging 
that  it  was  a  nonresident  of  the  state  of  Kan- 
sas, and  service  of  summons  could  not  be  ob- 
tained on  it  hi  this  state,  and  publication  was 
duly  made  on  March  31,  1891.  The  insurance 
company  made  a  special  appearance,  and 
filed  a  motion  to  set  aside  the  service  by  pub- 
lication, for  the  reason  that  it  was  an  insur- 
ance company,  and,  as  such  insurance  com- 
pany, had  complied  with  the  laws  of  the 
state  of  Kansas,  and  that  personal  service 
could  be  had  on  it    The  motion  was  over- 
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ruled,  and  the  Insurance  company  duly  ex- 
cepted. Defendant  below  also  moved  to  dis- 
serve the  attachment,  vehlch  was  overruled, 
and  duly  excepted  to,  and  defendant  below 
then  filed  a  general  demurrer  to  the  lirgt 
canse  of  action  in  the  petition  of  the  plaintiff 
below,  for  the  reason  that  the  canse  of  action 
was  barred  by  the  statute  of  limitation.  The 
demurrer  was  overruled,  and  the  insurance 
company  duly  excepted,  and  afterwards  filed 
a  verified  answer  denying  the  agency  of 
Claris  and  also  the  payment  of  the  mortgage, 
together  -with  a  cross  petition  aslclng  Judg- 
ment on  the  note  and  for  foreclosure  of  the 
mortgage.  To  this  answer  the  plaintiff  be- 
low filed  his  reply.  Upon  these  issues  the 
case  was  tried  before  the  court  and  a  Jury, 
and  resulted  in  a  verdict  for  the  plaintiff  be- 
low. The  Jury  also  returned  with  their  ver- 
dict special  findings  of  facts.  Defendant 
below  file<l  a  motion  for  a  new  trial,  which 
was  overruled,  and  was  duly  excepted  to, 
and  Judgment  was  rendered  by  the  court  for 
the  plaintiff  below  in  accordance  with  the 
verdict  of  the  Jury.  The  insurance  company 
made  case  and  filed  it  in  the  supreme  court, 
and  the  record  was  duly  certified  to  this  court 
for  review. 

Simpson  &  Johnson,  for  plaintiff  in  error. 
Grattan  &  Grattan,  for  defendant  in  error. 

JOHNSON,  P.  J.  (after  stating  the  facts  as 
above).  This  action  was  brought  by  Benja- 
min J.  Stuciki  against  the  Travelers'  Insur- 
ance Company  to  recover  $200  as  penalty  for 
refusing  on  demand  to  release  and  discharge 
of  record  a  certain  mortgage  on  real  estate, 
given  by  Stucld  and  his  wife  to  the  Travel- 
ers' Insurance  Company,  and  to  remove  a 
clond  upon  his  title  by  reason  of  such  mort- 
gage. The  mortgage  was  given  November 
15,  1887.  The  petition  of  the  plaintiff  below 
alleges:  That  on  the  13th  day  of  Novem- 
ber, 1890,  he  paid  to  one  E.  G.  Clark  the 
fnll  amount  of  said  note  and  mortgage.  That 
Olaik  was  the  duly-authorized  agent  of  the 
insinrance  company.  That  on  November  3, 
1893,  he  made  demand  on  the  insurance  com- 
pany to  release  the  mortgage.  The  demand 
was  by  letter  to  the  insurance  company,  and 
was  received  by  it  at  Hartford,  Conn.  The 
plaintiff  in  error  states  in  its  brief  five  spec- 
ifications of  error  for  which  it  aslcs  the  consid- 
eration of  this  court.  We  will  consider  only 
such  of  the  assignments  of  error  as  we  deem 
material  to  a  full  determination  of  this  case. 

The  first  assignment  of  error  complained  of 
is  that  the  court  erred  in  overruling  the  mo- 
tion of  defendant  below  to  dissolre  the  at- 
tachment This  action  was  brought  under 
chapter  175,  {  1,  Laws  1881),  which  provides: 
"When  any  mortgage  of  real  property  shall 
have  been  paid,  it  shall  be  the  duty  of  the 
mortgagee  or  his  assignee  within  thirty  days 
after  demand,  in  case  demand  can  be  made 
by  the  mortgagor,  or  his  heirs  or  assigns,  or 
by  anyone  acting  for  such  mortgagor,  his 


heirs  or  assigns,  to  enter  satisfaction  or  canse 
satisfaction  of  such  mortgage  to  be  entered 
of  record  without  charge;  and  any  mortgagee 
or  assignee  of  such  mortgagee  who  shall  re- 
fuse or  neglect  to  enter  satisfaction  of  such 
mortgage  as  is  provided  by  this  act  shall  be 
liable  in  damages  to  such  mortgagor  or  his 
grantee  or  heirs,  In  the  sum  of  one  hundred 
dollars,  together  with  a  reasonable  attorney's 
fee  for  preparing  and  prosecuting  such  suit; 
and  the  plaintiff  In  such  action  may  recover 
any  additional  damages  that  the  evidence  in 
the  case  will  warrant  Civil  actions  may  be 
brought  under  this  act  before  any  court  of 
competent  Jurisdiction  and  attachments  may 
be  had  as  in  other  cases."  Paragraph  4273, 
Gen.  St  18S9,  provides:  "The  plaintiff  in  a 
civil  action  for  the  recovery  of  money  may,  at 
or  after  the  commencement  thereof,  have  an 
attachment  against  the  property  of  the  de- 
fendant and  upon  the  grounds  herein  stated: 
First.  When  the  defendant  or  one  of  several 
defendants  is  a  foreign  corporation  or  a  non- 
resident of  this  state;  but  no  order  of  attach- 
ment shall  be  Issued  on  the  ground  or 
grounds  In  this  clause  stated  for  any  claim 
other  than  a  debt  or  demand  arising  upon 
contract,  Judgment  or  decree,  unless  the  cause 
of  action  arose  wholly  within  the  limits  of 
this  state,  which  fact  must  be  established  oa 
the  trial."  The  statute  authorizes  the  grant- 
ing of  an  attachment  for  refusal  to  enter  sat- 
isfaction of  a  mortgage,  on  demand,  after 
payment  in  full,  as  in  other  cases.  The 
ground  laid  for  the  attachment  in  the  afil- 
davit  is  that  the  defendant  below  is  a  foreign 
corporation;  and,  if  all  other  conditions  exist 
authorizing  the  attachment  of  the  property 
of  a  foreign  corporation,  an  attachment  may 
be  maintained  for  refusal  or  neglect  to  re- 
lease a  mortgage  on  real  estate  that  has  been 
fully  paid,  when  demand  is  properly  made. 

It  is  claimed  that  the  petition  and  affidavit 
for  attachment  of  the  plaintiff  below  shows 
that  his  cause  of  action  did  not  wholly  arise 
within  the  state  of  Kansas,  and  for  this  rear 
son  an  attachment  could  not  be  maintained. 
The  petition  alleges  the  borrowing  of  a  certain 
sum  of  money,  the  giving  of-  a  note  therefor, 
and  the  execution  of  a  mortgage  on  land  In 
McPherson  county,  Kan.,  to  secure  the  pay- 
ment of  the  same,  the  recording  of  the  mort- 
gage in  the  ofllce  of  the  register  of  deeds  in 
said  county,  and  the  payment  of  the  note  and . 
mortgage  in  full.  All  of  these  acts  were  al- 
leged to  have  been  done  In  Kansas.  -'The 
Travelers'  Insurance  Company  being  a  for- 
eign corporation,  and  having.  Us  general  of- . 
fice  and  place  of  business  in  Hartford,  Ucnm., 
the  demand  for  the  release  of  the  mortgage 
was  made  on  it  by  letter,  and  received  by  It 
at  its  office  in  Hartford,  Conn.  The  mort- 
gage is  alleged  to  have  been  paid  November 
13, 1880,  and  demand  made  November  3,  1893, 
on  the  insurance  company,  to  release  the 
mortgage.  Section  190  of  the  Code  of  ClTil 
Procedure,  which  specifies  the  grounds  for 
which  an  attachment  may  Issue,  provides: 
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"An  attachment  may  Issne  where  the  defend- 
ant or  any  one  of  the  defendants  Is  a  foreign 
corporation,  or  a  nonresident  of  the  state,  but 
no  order  of  attachment  shall  be  Issued  on  the 
grounds  of  foreign  incorporation  or  nonresl- 
dency  for  any  claim  other  than  a  debt  or  de- 
mand arising  upon  contract,  judgment  or  de- 
cree, unless  the  cause  of  action  arose  wholly 
wlthhi  the  limits  of  this  state."  The  cause 
of  action  In  this  cabe  is  not  a  debt  or  de- 
mand arising  upon  contract,  judgment,  or  de- 
cree. Then  the  question  arises,  did  the  cause 
of  action  arise  wholly  within  tlie  limits  of  this 
state?  The  statute  maizes  it  the  duty  of  a 
mortgagree  or  Ms  assign,  whenever  the  mort- 
gage has  been  paid  in  full,  to  enter  satisfac- 
tion within  30  days  after  payment  and  de- 
mand to  release  the  mortgage;  and  if  the 
mortgagee  or  his  assign  refuse  or  neglect  to 
enter  satisfaction  of  the  mortgage  within  30 
days  after  payment  and  demand  to  release, 
he  becomes  liable  in  damages  to  the  mortga- 
gor, or  his  grantee  or  heirs,  in  the  sum  of 
$100,  together  with  a  reasonable  attorney's 
fee  for  preparing  and  prosecuting  a  suit  to 
recover  such  damages.  No  cause  of  action 
arises  against  a  mortgagee  or  his  assign  until 
30  days  after  demand  has  been  made  upon 
him  to  release  the  mortgage.  No  cause  of  ac- 
tion arose  against  the  Travelers'  Insurance 
Company  until  30  days  after  it  received  the* 
letter  malting  demand,  and  it  then  had  its 
general  office  and  place  of  business  outside  of 
the  state,  and  the  demand  was  made  outside 
of  the  state,  and  its  refusal  or  neglect  to  re- 
lease the  mortgage  occurred  outside  of  the 
state;  and  upon  these  facts  it  cannot  be  said 
that  the  cause  of  action  arose  wholly  within 
the  limits  of  this  state,  and  the  motion  to 
dissolve  the  attachment  should  have  been 
sustained.     Stone  v.  Boone,  24  Kan.  337. 

We  pass  now  to  the  third  assignment  of 
error.  The  defendant  below  demurred  to  the 
first  cause  of  action  set  up  in  the  petition  of 
the  plaintiff  below  for  the  reason  that  the 
petition  showed  on  Its  face  that  the  plain- 
tifTs  cause  of  action  was  barred  by  the  stat- 
ute of  limitation.  The  petition  alleges  that 
be  paid  the  mortgage  In  full  on  November  13, 
1890,  and  the  only  demand  thiit  he  made  for 
its  release  was  made  November  3,  18tK{,  by 
letter  delivered  to  the  Travelers'  Insurance 
Company  at  the  city  of  Hartford,  Conn., 
three  years  after  the  payment  of  the  mort- 
gage. The  petition  states  no  reason  or  gives 
no  excuse  why  the  demand  was  not  made 
sooner.  This  was  an  action  to  recover  a  pen- 
alty for  refusal  to  release  a  mortgage.  The 
act  prescribing  the  penalty  provides  no  limita- 
tion in  which  the  action  must  be  brought 
He  is,  then,  remitted  to  his  rights  and  reme- 
dies under  the  Code  of  Civil  Procedure,  which 
limits  his  right  to  bring  hi^  action  within 
one  year  after  the  right  of  action  arose.  In 
the  case  of  Wey  v  Schofield,  53  Kan.  248,  36 
Pac.  333,  Johnston,  J.,  delivering  the  opinion 
of  the  court,  says:  "While  there  Is  some  con- 
tention that  the  whole  of  the  debt  secured  by 


the  mortgages  had  not  been  paid,  the  prin- 
cipal contention  is  that  the  action  to  recover 
the  penalty  has  been  barred  by  the  statute 
of  limitations.  There  being  no  limitation  up- 
on the  bringing  of  the  action  in  the  statute 
Imposing  the  penalty,  it  can  only  be  brought 
within  one  year  after  the  cause  of  action  shall 
have  accrued.  Civ.  Code,  |  18,  subd.  4.  Be- 
fore an  action  can  be  maintained  to  recover 
this  penalty,  a  demand  must  be  made  by  the 
mortgagor  for  the  release  of  the  mortgages; 
but  he  cannot  extend  the  statutory  period  of 
limitation  by  an  unreasonable  delay  in  mak- 
ing such  deotand.  Much  more  than  a  year 
elapsed  between  the  time  of  i>ayment,  and 
when  a  demand  for  a  discharge  of  record 
might  have  been  made,  before  the  demand 
was  actually  made.  The  prdlminary  step 
essential  to  the  maintenance  of  an  action  was 
to  be  taken  by  the  mortgagor,  and  it  is  gener- 
ally held  that  a  party  who  must  take  affirma- 
tive action  to  obtain  a  right  or  remedy  cannot 
safely  sit  still  when  he  might  act,  nor  long 
delay  the  tailing  of  such  initiatory  steps  as  • 
would  enable  him  to  maintain  an  action, 
and  avert  the  ordinary  penalty  of  delay.  The 
statute  of  limitations  'will  begin  to  run  with- 
in a  reasonable  time  after  he  could,  by  his 
own  act,  have  perfected  his  right  of  action; 
and  such  reasonable  time  will  not.  In  any 
event,  extend  beyond  the  statutory  period 
fixed  for  the  bringing  of 'such  action.'  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Burlingame  Tp.,  38 
Kan.  628,  14  Pac.  271;  Rork  v.  Commissioners 
of  Douglas  Co.,  46  Kan.  175,  26  Pac.  391; 
P.auserman  v.  Charlott,  46  Kan.  4«0,  26  Pac. 
1(61;  Kulp  V.  Kulp,  51  Kan.  348,  32  Pac. 
1118;  Bauserman  v.  Blunt,  13  Sup.  Ct.  466. 
As  the  demand  was  not  made  until  after  the 
statutory  period  of  limitation  had  elapsed, 
and  no  good  excuse  Is  given  for  the  delay.  It 
must  be  held  that  the  mortgagor  was  too  late 
in  bringing  the  action." 

The  judgment  of  the  district  court  must  he 
reversed.    All  the  judges  concurring. 


(4  Kan.  App.  451) 
STATE  V.  HOOK. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Sept.  6.  1896u) 

Lasciviocs  Cohabitation — Inform atiok—Sofh- 
CIBNCT — ObJEOTIONS  TO  Vbhification — Waivbb. 

1.  Where  an  information  is  subscribed  by  the 

county  attorney,  but  verified  by  another  person 
ou  iiiormation  and  belief,  the  verification  ia 
insutficient  to  autiiorize  the  issuing  of  a  warrant 
for  the  arrest  of  the  accused;  but  where  the  ac- 
cused has  been  arrested  under  a  warrant,  and 
without  objecting  to  the  warrant  or  the  informa- 
tion, or  verification  of  the  information,  enters 
into  a  recognizance  for  his  appearance  in  tbe 
district  court  to  answer  the  charge  in  the  in- 
formation, and  he  has  appeared  in  the  court  ia 
accordance  with  his  recognizance,  and  volun- 
tarily consents  to  a  continuance  of  the  case  un- 
til the  next  term  of  the  court,  and  enters  into  a 
new  recognizance  for  his  appearance  at  the  next 
term  of  court,  he  has  by  his  own  acts  waived 
any  right  to  thereafter  object  to  the  sufficiency 
of  the  verification  of  the  information. 
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2.  The  offense  of  lewd  and  lascivious  cohabita- 
tioii  between  an  unmarried  man  and  a  married 
woman,  under  the  statute,  is  a  joint  offense,  of 
which  both  parties  must  be  guilty,  or  neither. 

3.  In  an  information  chargine  the  offense  of 
lewd  and  lasciyious  abiding  and  cohabiting  be- 
-tw^eeu  an  unmarried  man  and  a  married  woman, 

both  must  be  joined  as  defendants  in  the  same 
information,  unless  one  of  the  parties  be  un- 
known or  since  dead. 

4.  An  information  which  charges  that  H.,  an 
■unmarried  man,  did  lewdly  and  lasciviously  co- 
habit and  have  sexual  intercourse  with  one  it., 
a  married  woman,  and  that  the  said  H.  and  L. 
"were  not  married  to  each  other,  does  not  charge 
the  parties  with  a  joint  offense,  but  charges  it 
against  the  man  alone,  and  therefore  tbe  in- 
formation is  bad. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Reno  county; 
F.  L.  Martin,  Judge. 

W.  E.  Hook  was  convicted  of  lascivious 
cohabitation  with  a  married  woman,  and  ap- 
peals.   Reversed. 

li.  M.  Fall,  Co.  Atty.,  F.  B.  Dawes,  Atty. 
Gen.,  and  Z.  L.  Wise,  for  the  State.  C.  M. 
Williams,  for  defendant  In  error. 

JOHNSON,  P.  J.  This  is  a  criminal  prose- 
■Gutlon  commenced  oij  the  3d  day  of  Septem- 
ber, 1805,  In  the  district  court  of  Reno  coun- 
ty, Kan.,  against  W.  E.  Hook,  In  which  It  is 
charged,  In  the  Information  tiled  against  him, 
that  at  the  county  of  Reno,  In  the  state  of 
Kansas,  he  unlawfully,  willfully,  lewdly,  and 
lasciviously,  and  continuously  from  the  28th 
day  of  May,  1895,  to  the  filing  of  the  infor- 
mation, did  abide  and  cohabit  with  one  Mag- 
gie liOckwood,  a  married  woman,  and  they 
did  80  unlawfully  cohabit  with  each  other, 
and  then  and  there  have  sexual  Intercourse 
with  each  other,  he,  the  said  W.  E.  Hook,  be- 
ing an  unmarried  man,  and  she,  the  said  Mag- 
gie Lockwood,  being  then  and  there  a  married 
woman,  and  having  a  husband  living,  and 
they  not  being  marri.  d  to  each  other.  The 
information  was  subscribed  by  the  county 
Attorney,  but  was  verified  In  the  following 
words:  "State  of  Kansas,  Reno  County— ss.: 
T,  Earnest  Lockwood,  do  solemnly  swear  that 
the  facts  set  forth  In  the  within  information 
«^  true,  as  I  am  Informed  and  verily  be- 
fijve.  So  help  me  God.  Earnest  Ix>ckwood. 
Subscribed  and  sworn  to  before  me  this  3rd 
■day  of  Sept,  1895.  Z.  L.  Whlnery,  Clerk  Dis- 
trict Court."  On  the  filing  of  the  Informa- 
tion the  clerk  of  .the  said  court  Issued  a  war- 
rant for  the  arrest  of  the  defendant,  and  be 
was  arrested  under  said  warrant,  and,  with- 
out any  objections  thereto,  gave  a  recognl- 
-zance  for  his  appearance  at  the  September 
term,  1S03,  of  the  district  court.  The  case 
was  continued  to  the  December  term  on  the 
'SA  day  of  December,  1895.  The  defendant 
filed  a  motion  to  quash  the  Information  for 
the  reasons  that  the  Information  did  not  state 
facts  sufficient  to  constitute  an  offense;  that 
the  court  had  no  Jurisdiction  to  hear  and  de- 
termine the  same;  and  because  the  Informa- 
tion Is  not  such  as  Is  required  by  law;  that 
the  information  Is  not  verified  as  required  by 


law.  The  motion  was  overruled,  and  the 
defendant  excepted.  On  the  4th  day  of  De- 
cember the  defendant  filed  a  motion  to  set 
aside  the  recognizance  for  his  appearance, 
because  the  court  has  no  Jurisdiction  of  said 
action,  and  because  the  Information  filed  in 
the  cause  does  not  state  facts  sufficient  to 
constitute  an  offense  under  the  laws  of  Kan- 
sas, and  the  information  is  not  verified  as  by 
law  provided.  This  motion  was  overruled, 
and  defendant  duly  excepted.  And  on  the 
said  4th  day  of  December  the  defendant 
waived  arraignment,  and  ideaded  not  guilty 
to  Information,  and  the  case  was  thereupon 
tried  before  the  court  with  a  Jury,  and  the 
Jury  returned  a  verdict  of  guilty  of  lewdly 
and  lasciviously  abiding  and  cohabiting 'with 
Maggie  Lockwood  In  manner  and  form  as 
charged  In  the  Information.  Motions  for  a 
new  trial  and  in  arrest  of  Judgment  wore 
filed,  and  each  overruled,  and  defendant  duly 
excepted  to  the  ruling  of  the  court  thereon, 
and  the  court  then  pronounced  a  Judgment 
In  accordance  with  the  verdict  Defendant 
filed  a  bill  of  exceptions,  and  appealed  the 
case  to  this  court,  and  asks  that  the  Judg- 
ment may  be  reversed. 

The  defendant  was  charged  with  the  crime 
of  adultery,  under  section  23Z.  c.  31,  Gen.  St 
IS'89.  The  district  court  has  Jurisdiction  of 
the  crime  chai-gcd,  and  had  acquired  Jurisdic- 
tion over  the  defendant  by  his  giving  a  recog- 
nizance to  appear  in  the  court  and  answer 
the  charge  against  him,  without  objecting  to 
the  Information,  or  the  verification,  or  the 
warrant  for  his  arrest 

The  first  reason  urged  why  the  Judgment 
should  be  reversed  is  that  the  court  erred 
In  overruling  the  motion  to  quash  the  Infor- 
mation, because  it  is  not  properly  verified. 
Section  67  of  the  Code  of  Criminal  Procedure 
requires  all  information  to  be  verified  by  the 
oath  of  the  prosecuting  attorney  or  complain- 
ant 01^  some  other  person.  The  provision 
of  this  section  was  doubtless  intended  to  se- 
cure the  oath  of  some  person  to  the  informa- 
tion that  had  personal  knowledge  of  the  facts 
charged  therein,  to  swear  to  the  truth  of  the 
same,  so  as  to  authorize  the  Issuing  of  a 
warraut  for  the  arrest  of  the  accused  party. 
Section  15  of  the  bill  of  rights  in  the  constitu- 
tion reads:  "The  right  of  the  people  to  be 
secure  in  their  person  and  property  against 
unreasonable  searches  and  seizures,  shall  be 
Inviolate;  and  no  warrant  shall  issue  but  on 
probable  cause  supported  by  oath  or  affirma- 
tion, particularly  describing  the  place  to  be 
searched  and  the  person  or  property  to  be 
seized."  Until  some  person  having  a  knowl- 
edge of  the  facts  constituting  a  crime  can 
swear  to  It  positively,  no  warrant  can  be 
lawfully  issued  for  the  arrest  of  the  person 
charged.  The  verification  of  this  informa- 
tion was  not  such  as  to  authorize  the  clerk 
to  Issue  a  warrant  for  the  arrest  of  the  de- 
fendant and  would  have  been  a  fataJ  defect 
in  the  Information,  had  the  objection  been 
taken  at  the  proper  time.    There  are  certain 
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defects  In  criminal  pleadings,  as  well  as  in 
ciTil  pleadings,  that  are  waived  by  failure  to 
object  to  the  pleadings  at  the  proper  time. 
When  the  defendant  was  arrested  under  the 
warrant  issued  by  the  cleric,  and  gave  his  re- 
cognizance for  his  appearance  in  the  district 
court,  there  to  answer  the  charge  contained 
In  the  information,  by  thereafter  volun- 
tarily consenting  to  a  continuance  of  the 
case  to  the  December  term  of  court,  and  giv- 
ing a  recognizance  for  his  appearance  at  the 
December  term,  he  waived  any  right  there- 
after to  object  to  the  mere  verilication  of  the 
Information.  State  v.  Bjorisiand,  34  Kan. 
377,  8  Pac.  391;  State  v.  I.ongton,  35  Kan. 
375,  11  Pac.  164.  In  the  last  case  cited  the 
supfeme  court  says:  "We  thinlc,  when  the 
defendant  entered  into  a  recognizance  for  his 
appearance  at  court,  without  mailing  any  ob- 
jections to  the  eulticieney  of  the  warrant,  or 
the  sufficiency  of  the  Infoimatlon,  or  the  suffi- 
ciency of  the  verification  thereof,  he  waived 
the  supposed  defects  in  the  verification  of  the 
information,  and  the  irregularity  to  Issuing 
the  wairant  without  a  sufficient  verification." 
In  the  case  of  State  v.  Blaclanan,  32  Kan. 
615,  5  Pac.  175,  the  learned  judge  delivering 
the  opinion  says:  "An  Information  or  com- 
plaint imder  the  prohibitory  law,  verified  in 
accordance  with  section  12  of  such  law  (now 
paragraph  2.')43,  Gen.  St.  1889),  is,  so  far  as 
the  verification  is  concerned,  sufficient  for 
any  purpose  except  merely  for  the  purpose 
of  issuing  a  warrant  for  the  arrest  of  the  de- 
fendant. Such  an  Information,  thus  verified, 
may  properly  be  filed  by  the  county  attorney; 
a  trial  may  be  properly  had  thereon;  a  con- 
viction may  properly  follow  t^e  trial;  and 
the  defendant  may  properly  be  sentenced  up- 
on such  conviction.  Of  course,  ijefore  a  war- 
rant Is  Issued  for  the  arrest  of  the  defend- 
ant, an  oath  or  affirmation,  within  the  mean- 
ing of  section  15  of  the  bill  of  rights,  should 
be  made,  showing  probable  cause  to  believe 
the  defendant  guilty;  but  nevertheless  when 
the  defendant,  without  objection,  pleads  to 
the  merits  of  the  action,  and  goes  to  trial,  be 
waives  all  irregularities  in  the  verification  of 
the  information,  and  cannot  afterwards  be 
heard  to  question  the  regularity  or  validity  of 
any  proceedings  in  the  case,  if  he  urges  no 
other  objection  than  that  such  verification  is 
insufficient."  The  information  being  sub- 
scribed by  the  county  attorney,  and  verified 
by  another  party,  although  the  verification 
was  defective,  did  not  render  the  information 
void.  The  defect  having  been  waived  by 
the  defendant,  the  motion  to  quash  on  that 
account  was  properly  overruled. 

This  brings  us  to  the  more  serious  objec- 
tions to  the  information,— whether  it  charges 
a  public  offense  of  which  the  defendant  could 
be  convicted;  whether  an  information  un- 
der section  232  of  the  crimes  and  punish- 
ment act,  in  which  the  participation  of  both 
Hook  and  Lockwood  were  necessary  to  con- 
stitute tlie  offense  charged  against  Hool£  alone 
be  sufficient  to  authorize  a  conviction  under 


the  statute.  It  Is  well  settled  at  otnnmon 
law  that,  where  an  o&ense  can  only  be  com- 
mitted by  the  participation  of  a  certain  num- 
ber of  persons,  the  number  required  to  con- 
stitute It  must  be  jointly  Indicted.  An  In- 
dictment against  one  of  the  number  required 
to  constitute  the  offense  could  not  be  sus- 
tained, and  If  a  less  number  than  are  required 
to  constitute  it  be  indicted,  the  indictment  is 
bad,  and  a  conviction  could  not  be  sustained, 
as  the  specific  offense  would  not  have  been 
properly  charged,  and  as  JdLooii  could  not 
have  committed  the  offense  without  Lock- 
wood  being  guilty  of  the  same  crime.  Where 
a  statute  creates  an  offense  which,  from  Its 
nature,  requires  the  participation  of  more 
than  one  person  to  constitute  it,  a  single  indi- 
vidual cannot  be  charged  with  its  commis- 
sion, unless  in  connection  with  a  person  un- 
known. In  the  case  of  State  v.  Bailey,  3 
Blackf.  208,  McKlnney,  J.,  delivering  the 
opinion  of  the  court,  says:  "The  principle  is 
well  settled  that,  where  an  offense  can  only 
be  committed  by  a  certain  number  of  per- 
sons, the  number  required  to  constitute  it 
must  be  Indicted,  to  Justify  a  conviction. 
•  •  •  If  a  less  numl>er  than  Is  required  to 
constitute  it  be  not  Indicted,  or  if,  on  trial, 
less  than  that  number  be  found  guilty,  and 
the  others  charged  be  aquitted,  the  conviction 
could  not  be  sustained,  as  the  specific  offense 
would  not  appear  to  have  been  committed." 
Mr.  Wharton  in  his  treatise  on  Criminal  Law 
of  the  United  States,  In  section  367,  says: 
"Where  a  statute  creates  an  offense  which, 
from  its  nature,  requires  the  participation  of 
more  than  one  person  to  constitute  it,  a  sin- 
gle individual  cannot  be  charged  with  Its 
commission,  unless  in  connection  with  per- 
sons unknon-n."  In  section  431  the  same 
author  Says:  "In  riot  and  conspiracy,  where 
one  cannot  be  indicted  for  an  offense  commit- 
ted by  himself  alouo,  tiie  acquittal  of  those 
charged  in  the  same  indictment  with  him  as 
co-defendant  must,  of  course,  extend  to  him." 
In  the  case  of  Delany  v.  People,  10  Mich. 
241,  an  information  charging  that,  at  the  city 
of  Detroit,  Delany  did  lewdly  and  lascivious- 
ly associate  and  cohabit  with  one  Mary  Stew- 
art, of  said  city,— he,  the  said  Thomas  De- 
lany, being  then  and  there  a  married  man, 
and  she,  the  said  Mary  Stewart,  being  then 
niul  there  a  woman,  and  the  said  Thomas  De- 
iiuiy  and  Mary  Stewart  not  then  and  there 
married  to  each  other,— and  Delany  being 
cliarged  individually  with  the  offense,  Chris- 
tinney,  .7.,  delivering  the  opinion  of  the  court, 
says,  "The  information  cannot  be  supported 
unless  it  be  found  to  be  a  sufficient  charge 
against  lx>th,  and  upon  which  both  might  be 
tried  and  convicted."  In  the  case  of  State 
v.  Byron,  20  Mo.  210,  Byron,  an  unmarried 
man,  was  alone  indicted  and  convicted  for 
lewd  and  lascivious  cohabitation  with  an  un- 
married woman.  The  supreme  court  held 
the  indictment  bad,  and  the  conviction  wrong. 
The  motion  to  quash  the  Information  should 
have  been  sustahied,  for  the  reason  that  tlte 
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Information  charged  Hook  with  the  crime 
alone,  which  ootid  have  only  been  committed 
by  the  participation  of  Lockwood.  The  Judg- 
ment of  the  district  court  Is  reversed,  and  the 
case  remanded,  with  directions  to  set  the  Judg- 
ment of  conviction  aside,  and  to  sustain  the 
motion  to  quash  the  infonnatioa  All  the 
Judges  concurring. 


(4  Kan.  App.  641) 

LONG  ISLAND  INS.  CX).  OF  BROOKLYN 

T.  HALL  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Sept  12,  1896.) 

IXSCHAMCB — CONIUTIOS    POK    APPKAISAL  —  PLEAD- 
ING— ISSTItCOTIONS. 

1.  In  an  action  to  recover  on  a  policy  of  fire 
insurance,  for  a  loss  by  fire,  where  the  policy 
contaius  the  condition  that,  in  the  event  of  dis- 
agreement as  to  the  amount  of  loss,  appraisers 
shall  be  selected  to  ascertain  the  same,  etc.,  it 
is  not  necessary,  in  order  that  the  insured  may 
maintain  an  action  on  such  policy,  that  he  neg- 
ative this  condition.  The  petition  in  this  case 
held  to  be  suificient. 

2.  The  decision  in  the  case  of  Insurance  Co.  v. 
Hall,  41  Pac.  65,  1  Kan.  App.  18,  followed. 

3.  It  is  not  sufficient  that  mstructions  contain 
a  correct  statement  of  the  law  in  the  abstract. 
They  should  also  be  applicable  to  the  issues  in 
the  case,  and  the  facts  disclosed  upon  the  trial. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Republic  county; 
F.  W.  Sturges,  Judge. 

Action  by  M.  E.  Hall  and  another  against 
the  Long  Island  Insurance  Company  of 
Brooklyn.  From  a  judgment  for  plalntlfCs,  de- 
fendant brings  error.    Affirmed. 

H.  M.  Jackson,  for  plaintiff  In  error.  Noble 
&  Hogin,  for  defendants  In  error. 

QILKESON,  P.  J.  On  March  5,  1891,  the 
defendants  In  error,  aa  plaintiffs,  commenced 
their  action  in  the  district  court  of  Republic 
county  to  recover  of  plaintiff  in  error,  as  de- 
fendant, the  sum  of  $1,000,  on  a  policy  of  In- 
surance Issued  January  16,  1890,  upon  a  loss 
by  fire  alleged  to  have  occurred  on  March  6, 
1890.  Trial  had  before  court  and  Jury,  gen- 
eral verdict  returned  by  Jury,  and  Judgment 
rendered  thereon  in  favor  of  the  plaintiffs  be- 
low In  the  sum  of  $850  and  costs.  Motion  for 
new  trial  filed  and  overruled.  Judgment  ren- 
dered upon  verdict,  and  defendant  below 
brings  case  here  for  review. 

The  petition  In  this  case  contains  the  gen- 
eral allegations,  viz.:  The  Incorporation  of  the 
defendant.  The  Issuance  of  the  policy  for  the 
term  of  one  year,  and  the  payment  of  the 
premium  thereon  to  Insure  against  the  loss 
by  fire,  not  to  exceed  the  sum  of  $1,000,  on  a 
stock  of  general  merchandise.  Permission  to 
carry  other  and  additional  Insurance  not  to 
exceed  the  amount  of  $3,000.  That  at  the 
date  of  the  loss  the  policy  was  In  full  force 
and  effect  That  the  loss  occurred  on  the  6tb 
of  March,  1890.  That  the  stock  of  merchan- 
dise Insured  was  entirely  destroyed  by  fire, 
except  Buch  things  aa  are  specifically  men- 


tioned. That  the  stock  of  merchandise  de> 
stroyed  was  worth  at  the  time  of  the  fire  the 
sum  of  $4,447.50.  That  the  actual  loss  to  the 
plaintiffs  by  reason  of  the  fire  Is  $4,447.50. 
And  it  further  alleges,  that  Immediate^  after 
said  loss  they  duly  notified  the  defendant  as 
required  by  the  terms  of  said  policy,  and  sub- 
sequently to  the  making  out  of  the  said  notice 
of  loss  the  said  plaintiffs  made  out  and  trans- 
mitted to  the  defendant  a  verified  statement 
and  proof  of  loss  as  required  by  the  terms  of 
said  policy;  that  afterwards  they  notified  the 
defendant  that  they  were  ready  to  name  one 
of  the  arbitrators,  and  submit  to  arbitration, 
although  there  had  been  no  dispute  or  dis- 
agreement as  to  the. amount  the  philntlffs 
ought  to  recover,  the  defendant  denying  all 
liability  whatever;  that  they  have  performed, 
all  and  singular,  the  conditions  and  obligations 
of  said  policy,  and  stUl  the  defendant  has 
not  paid  the  said  loss,  or  any  part  thereof; 
that  they  have  been  at  an  actual  loss  of  $4,- 
447.50,  and  that  the  said  defendant  Is,  by  the 
terms  and  conditions  of  the  said  policy  of  in- 
surance, indebted  to  the  plaintiffs  in  the  sum 
of  $1,000,  and  that  the  same  is  long  past  due, 
and  entirely  unpaid,  and  that  defendant  en- 
tirely refuses  to  pay  the  same;  that  they  have 
done  and  performed  each  and  every  condition 
of  the  said  policy  necessary  to  be  done  to  enti- 
tle them  to  recover  the  above  sum  of  money, 
and  still  the  said  defendant  refuses  to  pay  the 
said  loss;  that  the  defendant,  well  knowing 
the  said  sum  of  money  Is  still  due  and  unpaid, 
and  that  the  plaintiffs  are  entitled  to  same, 
still  refuses  to  pay  the  said  sum  of  money. 
The  original  policy  of  insurance  is  attached  to 
the  petition  as  an  exhibit,  and  made  a  part 
thereof.  Against  this  petition  the  defendant 
filed  its  motion  to  make  more  definite  and 
certain,  which  was  by  the  court  overruled, 
and  thereupon  filed  their  answer,  containing: 
First  A  general  denial  of  each  and  eyerj 
statement,  averment,  and  allegation  in  said 
petition  contained,  except  such  as  are  herein 
expressly  admitted.  Second.  Admits  It  Is  in- 
corporated; the  issuance  of  the  policy  sued 
upon;  a  permission  to  carry  additional  insur- 
ance as  stated  In  the  petition;  that  the  policy 
was  in  full  force  on  March  6,  1890;  that  the 
loss  by  fire  occurred  to  said  stock  of  goods 
so  Insured,  but  that  the  value,  extent,  nature, 
and  amount  of  which  loss  Is  to  the  defendant 
unknown,  and  extent  thereof,  as  to  value 
and  kind,  is  therefore  denied;  that  the  loss  oc- 
curred on  March  4,  1890,  and  admits  that  no- 
tice and  proof  of  loss  was  served  upon  said  de- 
fendant within  the  time  required  by  the  terms 
of  the  policy;  that  the  property  was  Insured  in 
the  sum  of  $1,000;  that  by  the  terms  of  the  pol- 
icy they  were  not  to  be  liable  to  exceed  three- 
fourths  of  its  proportion  of  all  the  insurance 
of  the  true  value  of  the  property  insured;  that 
all  of  the  Insurance  upon  such  property  at  the 
time  of  the  loss  was  $4,000.  Third.  That  the 
amount  of  loss  and  damage  claimed  by  the 
plaintiffs  at  the  time  of  the  attempted  adjust- 
ment of  the  loss,.  In  and  by  their  said  proof 
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of  loss,  vas  largely  In  excess  of  the  true, 
actual,  cash  value  of  the  property,  and  of  the 
actual  loss  and  damage  by  them  sustained; 
that  at  the  time  of  making  the  said  claim  and 
value  of  said  property,  and  the  proof  of  loss, 
this  defendant  demanded  the  appointment  of 
appraisers  and  umpire  to  determine  the  amount 
of  said  loss  and  damage,  as  provided  by  the 
terms  of  said  policy,  because  the  same  was  ex- 
cessive as  aforesaid,  and  which  demand  was 
refused  and  denied  by  the  plaintiffs,  and  no  ar- 
bitration was  had  of  such  loss,  but  the  said 
plaintiffs  wholly  refused  and  denied  to  this  de- 
fendant the  right  to  have  an  arbitration  and 
award,  and  to  have  the  damages  sustained  by 
said  plaintiffs  by  reason  of  said  lire,  and  for 
which  the  defendant  was  liable,  ascertained 
and  determined  by  said  arbitration  and  award; 
that  on  or  about  the  23d  of  June,  1800,  with- 
out any  arbitration,  award,  or  demand,  and 
without  the  performance  of  the  conditions  of 
said  policy  on  the  part  of  the  plaintiffs,  they 
commenced  suit  In  the  district  court  of  Re- 
public county,  Kan.,  against  this  defendant, 
to  recover  the  amount  of  the  Insurance  speci- 
fied In  and  by  said  policy,  upon  which  sum- 
mons was  Issued,  defendant  appeared  and  an- 
swered, plaintiffs  replied,  and  cause  remained 
pending  in  said  court  until  the  19th  of  Febru- 
ary, 1891,  wheni  the  same  was  dismissed  by 
the  plaintiffs;  and  that  during  all  of  said  time 
the  plaintiffs  denied  the  right  of  this  defend- 
ant to  have  and  demand  or  require  an  arbitra- 
tion and  appraisement  of  damages  so  sus- 
tained, and  denied  during  all  of  said  time 
the  right  of  the  defendant  to  have,  name,  or 
designate  ail  arbitrator,  or  demand  or  require 
the  plaintiffs  to  submit  to  an  arbitration  of 
the  said  differences  between  the  plaintiffs  and 
defendant,  but  long  after  said  February  19, 
1891,  and  immediately  before  the  commence- 
ment of  this  action,  said  plaintiffs  notified  de- 
fendant of  their  readiness  to  agree  upon  ar- 
bitrators to  adjust  and  arbitrate  said  claim. 
Fourth.  "The  defendant  says  that  by  the 
terms  of  said  policy  it  is  provided  as  follows: 
'No  suit  or  action  on  this  policy,  for  the  recov- 
ery of  any  claim,  shall  be  sustainable  In  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  Insured  with  the  foregoing  re- 
quirements, nor  unless  commenced  within 
twelve  months  next  after  the  fire.'  And  this 
defendant  alleges  and  charges  the  fact  to  be 
that  said  action  was  not  commenced  within 
twelve  months  next  after  the  fire,  and  that,  by 
the  said  terms  of  said  policy,  plaintiffs  are 
barred  from  prosecuting  said  action  any 
further,  and  from  any  recovery  therein. 
Fifth.  This  defendant  alleges  and  charges  the 
fact  to  be  that  said  petition  does  not  state 
facts  snfScient  to  constitute  a  cause  of  action 
in  favor  of  the  plaintiffs  and  agninst  this  de- 
fendant." To  which  plaintiffs  filed  a  reply 
consisting  of  general  denial.  Second.  And 
specially  denying  that  the  action  was  not  com- 
menced within  one  year  from  and  after  the  al- 
leged fire  and  loss.  Third.  Denying  that  de- 
fendant ever  made  a  demand  for  arbitration. 


Fourth.  Denying  that  there  was  ever  any  dis- 
agreement as  to  the  amount  of  plaintiffs'  re- 
covery, but  say  that  the  defendant  denied  all 
liability  whatever  under  the  policy.  Fifth. 
That  the  plaintiffs  duly  notified  the  defendant 
that  they  were  ready  to  name  one  of  the  ar- 
bitrators; that  defendant  refused  to  name  one^ 
or  submit  to  arbitration;  and  specially  deny 
that  the  defendant  was  ever  entitled  to  arbi- 
tration; and  that  no  dispute  arose  as  to  thd 
amount  of  recovery. 

Upon  the  trial  of  the  cause  It  was  admitted 
that  the  proofs  of  loss  and  certificate  were 
sworn  to  April  10, 1890,  and  that  about  April 
10,  1890,  they  were  forwarded  to  the  defend- 
ant, and  received  in  due  course  of  mail;  that 
the  plaintiffs  on  June  23,  1890,  commenced 
an  action  against  the  defendant  as  set  forth 
in  defendant's  answer;  that  It  remained 
pending  in  the  court  until  February  10,  1891, 
when  the  same  was  dismissed  without  preju- 
dice to  a  future  action.  It  Is  also  admitted 
that,  at  the  time  of  the  fire  by  which  the 
stock  of  goods  was  injured,  there  were  three 
policies  of  insurance  upon  the  said  stock,  in 
favor  of  the  plaintiffs  herein,  in  the  aggre- 
gate amount  of  $4,000;  that  the  policy  sued 
on  In  this  action  was  one  of  the  three;  and 
that  there  was  a  three-fourths  clause  la 
each  of  said  policies.  The  defendant  Insur- 
ance company  filed  Its  motion  to  make  the  pe- 
tition more  definite  and  certain,  In  this,  to 
wit:  (1)  To  state  when  the  plaintiffs  notified 
the  defendant  that  they  were  ready  to  name 
one  of  the  arbitrators  and  submit  to  arbitra- 
tion; (2)  to  state  what  facts  are  relied  upon 
as  amounting  to  a  denial  of  liability  on  the 
part  of  the  defendant,  or  what  the  defendant 
or  Its  agents  said  which  Is  claimed  to  have 
amounted  to  a  denial  of  liability. 

We  think  these  objections  are  extremely 
technical  and  untenable,  and  are  at  a  loss  to 
know  how  the  charge  could  be  more  precise, 
or  the  defendant  be  more  fully  Informed  as 
to  Its  nature  if  the  date  requested  in  the 
first  ground  had  been  inserted.  If  the  date 
ever  became  material.  It  could  only  be  so  as 
a  matter  of  defense,  and  the  same  may  be 
said  of  the  second  ground  of  the  motion;  and 
in  addition,  we  think  the  denial  of  liability 
Is  sufficiently  stated.  The  allegations  of  the 
petition  are  that  the  amount  "Is  long  past 
due,  and  entirely  unpaid,  and  defendant  re- 
fuses to  pay  the  same";  and,  again,  "that 
they  have  done  and  performed  each  and  ev- 
ery condition  of  the  said  policy  necessary  to 
be  done  to  entitle  them  to  recover  the  above 
sum  of  money,  and  still  the  defendant  re- 
fuses to  pay  the  said  loss;  that  the  defend- 
ant, well  knowing  the  said  sum  of  money  la 
still  due -and  unpaid,  and  that  the  plaintiffs 
are  entitled  to  same,  still  refuses  to  pay  the 
said  sum  of  money."  If,  as  the  plaintiff  la 
error  argues  In  Its  behalf,  "under  this  con- 
tract It  was  Important  to  know  when  the  no- 
tice and  when  the  proof  of  loss,  and  when 
the  consent  to  name  arbitrators,  were  given, 
as  requested  by  paragraph  1  of  motion  to 
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make  mon  definite  and  certain,  and  nntll 
tbe  time  of  the  performance  of  such  acts  was 
stated  In  the  petition  the  defendant  could 
not  know,  nor  could  the  court  be  adrised  as 
to,  whether  a  cause  of  action  had  accrued," 
we  can  only  say:  As  to  when  the  notice  and 
proof  of  loss  were  made,  Is  not  raised  by  the 
motion;  and.  If  the  "date  of  consent  to  name 
arbitrators  and  submit  to  arbitration  was 
such  an  important  fact  that  by  the  omission 
thereof  the  petition  failed  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  It 
should  have  been  raised  by  demurrer,  not  by 
motion  to  make  more  definite  and  certain. 
And  it  will  be  observed  in  this  case  that  the 
defendant.  In  its  answer  (by  way  of  demur- 
rer), alleges  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, but  evidently  abandoned  it,  aa  It  waa 
never  passed  upon  by  the  court,  nor  men- 
tioned by  the  defendant  In  its  assignment  of 
error;  and,  as  we  have  said.  If  It  ever  be- 
come material  It  could  only  be  aa  a  matter 
of  defense  to  be  alleged  and  proved.  And 
this  Is  exactly  what  the  defendant  did  do, 
aa  to  the  time  of  serving  the  notice  of  con- 
tenting to  arbitration,  and  further  admit- 
ted, by  Its  answer  and  otherwise,  "that  the 
notice  of  loss  and  proof  of  loss  were  made 
within  tbe  time  required  by  the  terms  of  the 
policy." 

This  brings  ua  to  the  second  error  com- 
plained of:  "Admitting  evidence  under  the 
petition  over  the  objection  of  the  defendant." 
This  is  but  the  presentation  of  the  grounds  of 
the  demurrer  In  a  different  form,  and  at  a 
subsequent  time,  and  the  rule  of  construc- 
tion la  not  as  strict  under  the  latter  as  under 
the  former.  When  the  latter  is  interposed 
the  pleadings  are  all  filed  and  the  issues 
made  up,  and,  to  support  the  Judgment  of 
the  trial  court,  all  the  pleadings  are  taken 
and  conatrucd  together,  so  that  defects  orig- 
inally existing  In  the  petition  may  be  cured 
by  the  answer.  If  it  supplies  them.  The  de- 
fendant contends  (and  this  is  Its  only  con- 
tention) "that  it  did  not  appear  from  the  pe- 
tition that  any  cause  of  action  bad  accrued." 
The  petition'  alleges  that  the  fire  occurred  on 
the  6th  day  of  March,  1890.  The  answer  al- 
leges that  It  occurred  on  the  4th  day  of 
March,  180O.  The  60  days,  then,  In  which 
proof  of  loss  and  notice  should  be  served, 
would  expire  on  May  6,  1890,  and  60  days 
from  that  date  would  be  July  5,  1890,  when, 
under  the  terms  of  the  policy,  the  Insurance 
would  be  payable.  The  answer  further  al- 
leges "that  a  former  suit  uiwn  this  policy  had 
been  commenced  and  remained  pending  in 
the  district  court  of  Republic  county  until 
February  19,  1891,  when  It  was  dismissed," 
and  "that  long  after  said  19th  day  of  Feb- 
ruary, A  D.  1891,  and  Immediately  before 
the  commencement  of  this  action,"  etc.  So 
that  by  the  pleadings  it  Is  shown  that  this 
action  was  not  commenced  until  after  Fet>- 
nmry  10, 1891,  more  than  seven  months  after 
the  notice  and  proof  were  received,  even  U 
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they  were  not  received  until  tha  very  laat  day, 
allowed  by  the  terms  of  the  policy. 

The  third  assignment  of  error' Is  that  the 
conrt,  erred  in  overruling  defendant's  de- 
murrer to  the  evidence.  The  policy  provides, 
"In  the  event  of  disagreement  as  to  the 
amount  of  loss,"  the  same  shall  be  ascertain- 
ed by  three  appraisers,  to  be  selected  a» 
provided  for  in  the  policy,  and  the  award 
In  writing  of  any  two  shall  determine  the 
amount  of  loss.  The  right  of  arbitration 
then  depends  upon,  and  can  only  be  de- 
manded after,  a  disagreement  between  the 
partiea  aa  to  the  amount  of  loss.  The  weight 
of  authority  seems  to  be  In  favor  of  the  va- 
lidity of  such  a  condition,  and  to  hold  that 
arbitration  of  the  amount  of  loss  is  a  right 
which  either  party  may  demand  of  the  oth- 
er, and  that  when  such  demand  Is  made.  In. 
accordance  with  the  terms  of  the  policy,  by 
the  insurer,  no  action  can  be  maintained  by 
the  Insured  to  recover  for  the  loss  until  such 
demand  had  been  complied  with,  and  an  ai>- 
praisement  mad^  It  is  not  necessary,  how- 
ever, in  order  that  the  insured  may  main- 
tain an  action  on  the  policy,  that  he  negative- 
this  condition,  or  prove  a  compliance  with 
the  same  on  his  part  That  is  a  matter, of 
defense.  Insurance  Co.  v.  Hall,  1  Kan. 
App.  IS,  41  Pac.  05.  We  think  the  evidence 
Introduced  by  the  plaintiffs  below  tended  t» 
establish  all  the  material  allegations  of  the 
petition. 

The  fourth  specification  of  error  is  the  re- 
fusal of  the  court  to  give  certain  Instrue- 
tlons,  to  wit:  "The  jury  are  instructed  that, 
upon  the  pleadings  and  evidence  In  the 
above-entitled  cause,  the  plaintiffs  cannot  re- 
cover, and  will  return  a  general  verdict  la 
favor  of  the  defendant"  This  instruction 
raises  the  same  question  that  was  raised  by 
the  demurrer  to  the  evidence  (third  speciflcap 
tlon  of  error),  in  a  more  extended  form,  aa 
it  now  goes  to  the  extent  of  attacking  the 
sufilciency  of  all  the  evidence  Introduced  at 
the  trial,  and  is  argued  in  the  brief  in  con- 
nection and  as  a  part  thereof.  We  agree- 
with  plaintiff  in  error  In  its  contention  that 
the  evidence  shows  that  the  notice  or  offer 
to  submit  to  arbitration  was  not  received  by 
the  adjuster  until  the  5th  of  March,  1891,  the 
day  the  suit  was  commenced;  but  the  paper 
itself  shows  that  the  offer  was  made  Feb- 
ruary 25,  1S91,  and  It  is  admitted  that  It 
might  have  been  in  the  adjuster's  home  or 
place  of  business  some  days  before  it  actual- 
ly came  into  his  possession,  owing  to  his  ab- 
sence. The  notice  also  requires  immediate 
notice  of  Its  acceptance,  or  intention  of  nam- 
ing an  arbitrator,  and  that  a  reasonable  time- 
to  act  under  it  would  be  given;  but  it  is  no- 
where shown  that  it  ever  accepted  the  prop- 
osition, or  attempted  to  appoint  an  arbitra- 
tor, or  that  the  plaintiffs  below  have  ever 
withdrawn  the  offer  to  arbitrate.  It  is  not 
claimed  that  it  was  prevented  by  any  act  of 
the  plaintiffs  from  having  an  arbitration,. 
nor  has  it  asked  the  suit  to  abate  until  arbt- 
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tration  could  be  had;  but,  on  the  other 
haad,  It  Is  shown  that  the  plaintiffs  waited 
from  February  2oth  to  March  5th  for  an  an- 
swer, before  commencing  their  action,  and 
that,  under  the  terms  of  the  policy,  was  the 
last  day  given  them  In  which  to  commence 
suit.  And  to  claim,  under  these  circumstan- 
ces, that  the  plaintlfTs  must  wait,  or  could 
not  commence  their  action,  until  the  com- 
pany expressly  refused  to  arbitrate,  or  a  suf- 
ficient length  of  time  had  elapsed  from 
which  a  refusal  would  In  law  have  been  im- 
plied, has  no  foundation  in  law,  equity,  or 
reason.  The  defendant  could  have  very 
easily  placed  Itself  in  a  position  to  bare  had 
the  benefit  of  an  arbitration,  if  desired.  No 
steps  were  taken  on  the  part  of  the  defend- 
ant with  reference  to  this  action  until  the 
13th  of  April,  when  it  filed  a  motion,  and 
from  that  time  until  the  ICth  day  of  May  It 
took  no  other  steps;  when  It  filed  its  answer; 
and  we  think  that  common  justice  requires 
us  to  bold  that  the  mere  fact  that  the  ad- 
juster did  not  receive  this,  notice  until  the 
day  the  suit  was  commenced  does  not  operate 
as  a  bar  to  the  action,  and,  if  it  did,  the  fil- 
ing of  the  answer,  and  going  to  trial  without 
demanding  the  right  to  arbitrate  under  this 
notice,  amounts  to  a  waiver. 

In  refusing  the  following  instructions:  "(2) 
It  is  not  the  agreement  of  the  defendant,  as 
stated  in  said  policy,  to  pay  the  cash  value  of 
the  property  described  In  said  policy  of  Insur- 
ance as  having  been  insured,  or  what  may  be 
proven  in  this  court  to  have  been  the  value 
thereof,  but  it  is  expressly  agreed  that  the  de- 
fendant shall  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  the  loss 
or  damage  occurred.  And  also,  If  the  plain- 
tiffs and  defendant  differ  as  to  the  amount 
thereof,  that  the  loss  or  damage  shall  be  ascer- 
tained by  appraisers,  one  to  be  appointed  by 
the  plaintiffs,  and  one  by  the  defendant  com- 
pany, and  the  two  so  chosen  shall  select  a 
competent,  disinterested  umpire,  and  that  such 
two  appraisers  shall  estimate  and  appraise 
the  loss,  and,  failing  to  agree,  shall  submit 
their  difference  to  the  umpire,  and  the  award 
in  writing  of  any  two  shall  determine  the 
amount  of  loss.  And  if  the  jury  believe  from 
the  evidence  that  there  was  a  difference  be- 
tween the  plaintiffs  and  defendant,  jointly 
with  two  other  companies  having  policies  up- 
on said  stock  of  goods,  as  to  the  amount  of 
the  loss  sustained  by  the  plaintiffs  by  such 
fire,  under  the  terms  of  said  policy,  the  plain- 
tiffs cannot  recover  until  an  award  in  writing 
shall  have  been  made  by  two  of  said  apprais- 
ers, or  one  of  the  appraisers  and  the  umpire 
selected.  (3)  The  parties,  having  agreed  to 
such  method  of  determining  the  cash  value  of 
the  property,  or  the  amount  of  loss  or  damage 
insured  against  by  said  policy,  cannot  now 
substitute  other  form  of  evidence;  and  if  the 
Jury  believe  a  difference  existed,  and  defend- 
ant, by  Its  agent  and  adjuster,  demanded  an 
appraisal  of  said  property,  and  no  such  ap- 
praisal was  made,  then  the  Jury  must  re- 


turn a  verdict  for  the  defendant  The  plain- 
tiffs cannot  recover  In  this  action,  when  a 
difference  arose  between  them  and  the  de- 
fendant as  to  the  amount  of  the  plaintUCs' 
loss,  and  an  appraisement  was  demanded, 
except  such  appraisement  shall  have  been 
first  made;  and  then  only  upon  the  award 
of  the  appraisers  and  umpire  so  selected, 
and  for  an  amount  which  they  may  have 
found  to  be  the  cash  value  of  the  goods 
insured  in  said  policy,  and  destroyed  by 
fii-e."  "(5)  If  tha  jury  belleye  from  the  evi- 
dence in  this  case  that  on  or  atraut  April 
21,  1890,  the  defendant  demanded  an  ap- 
praisement of  the  loss  and  damage  claimed 
In  the  petition,  and  that  without  any  appraise- 
ment, arbitration,  or  award,  the  plaintiffs,  on 
or  about  June  12,  1890,  commenced  suit 
against  the  defendant  to  recover  the  same, 
and  the  same  remained  pending  in  said  court 
until  on  or  about  February  19,  1801,  when  the 
same  was  dismissed,  and  thereafter  plaintiffs 
demanded  an  appraisement  and  award,  which 
was  received  by  defendant's  agent  between 
February  19  and  March  i>,  1891,  then  the 
plaintiffs  cannot  recover  in  this  action;  and 
your  verdict  should  be  for  the  defendant" 
In  Insurance  Co.  v.  Hall,  supra.  It  was  held 
by  the  court  "It  should  also  appear  that  then 
was  an  admitted  liability  for  something,  and 
that  there  was  an  actual  disagreement  as  to 
the  loss.  AH  liability  under  the  policy  cannot 
be  denied,  and  at  the  same  time  a  demand 
made  to  submit  the  amount  of  the  loss  to  ar- 
bitration"; and  the  remarks  of  Garver,  J.,  in 
applying  the  rule  in  that  case,  are  particularly 
applicable  in  this.  The  answer  contained  no 
allegation  of  dispute,  or  disagreement  as  to 
the  amount  of  lof  s.  Neither  does  the  evidence 
in  the  case,  fairly  tried,  show  admission  of 
liability,  or  actual  disagreement  as  to  amount 
of  loss.  So  far  ha  the  evidence  Indicates,  little 
or  no  "effort  was  made  to  agree  upon  the 
amount  of  loss,  and  no  opportunity  was  af- 
forded for  an  actual  disagreement.  While  It 
might  be  conceded  that  Instructions  2  and  3 
are  correct  statements  of  the  law,  in  the  ab- 
stract, yet  this  Is  not  sufficient  to  require  the 
trial  court  to  give  them,  nor  would  the  re- 
fusal be  error.  "Instructions  given  by  a  trial 
court  should  be  applicable  to  the  issues  in  the 
case,  and  the  facts  disclosed  upon  the  trial." 
Lorle  V.  Adams,  51  Kan.  692,  33  Pac.  599. 
And  where  an  Instruction  is  not  based  upon 
or  applicable  to  the  facts  in  the  case,  even 
though  it  correctly  states  the  rule  of  law.  It 
is  not  error  to  refuse  it.  City  of  Kinsley  v. 
Morse,  40  ICan.  578,  20  Pac.  217,  and  such -an 
instruction  ought  not  to  be  given.  State  v. 
Lindgrove,  1  Kan.  App.  51,  41  Pac.  68S.  We 
cannot  agree  with  coimsel  as  to  Instruction 
No.  8  correctly  stating  the  law.  It  totally  ig- 
nores the  existence  of  any  disagreement  or 
difference  existing  as  to  the  amount  of  loss  be- 
tween the  parties,  without  which  no  right  to 
demand  appraisement  or  arbitration  could  ex- 
ist but  asks  the  court  to  instruct  the  Jury  that 
an  arbitrary  demand  by  the  defendant  corn- 
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paaj  la  oil  that  is  necessary,  and  U  the  plain-i 
tiffs,  'wltbout  complying  therewith,  should 
bring  an  action,  and  afterwards  dismiss  it,  the 
first  action  would  be  a  complete  bar  to  any 
future  action.  In  passing,  we  might  say,  as 
to  the  instructions  given,  that  they  are  not  as 
full  and  comprehensiye  as  they  should  have 
been;  but,  from  a  careful  examination  of  the 
record  in  this  case,  we  think  the  verdict  of  the 
Jury  is  clearly  warranted  by  the  evidence,  and 
we  do  not  feel  justified  in  interfering  with  the 
judgment  on  the  grounds  of  the  instructions 
alone.  The  judgment  of  the  court  below  will 
be  affirmed.    All  the  judges  concurring. 


(23  Nev.  27i) 

STATE  T.  MEYERS.    (No.  1.474.) 
(Supreme  Court  of  Nevada.     Sept  24,  1886.) 

TaXaTIOM  —  BOAKD    OP    EQUAUZATION  —  JORISDIO- 

Tios— Assessment— UsipoKMiTT. 

1.  Under  St.  1893,  p.  47,  amending  the  reve- 
nue law,  and  authorizing  the  board  of  equaliza- 
tion to  equalize  the  assessed  valuation  of  per- 
sonal property,  it  is  not  necessary  that  a  com- 
plaint shonld  be  Uiade,  to  give  the  board  juris- 
diction of  the  subject. 

2.  Under  section  23  of  the  revenue  law,  as 
amended,  which  provides  that  the  board  of 
equalization  "shall  have  power  to  determine  the 
valuation  of  any  property  assessed,"  the  board 
has  jurisdiction  to  equalize  property  not  prop- 
erly listed  on  the  assessment  roll. 

3.  An  a^eed  statement  that  the  assessor 
made  a  uniform  and  equal  valuation  of  the  kind, 
character,  and  species  of  merchandise  to  which 
defendant's  belonged  does  not  show  that  the  val- 
uation of  defendant's  property  as  made  by  the 
assessor  was  uniform  with  other  personal  prop- 
erty on  the  assessment  roll,  so  as  to  require  an 
inference  that  a  raised  valuation  made  by  the 
board  of  equalization  was  nnjust  to  defendant 

Appeal  from  district  court,  Ormsby  county; 
Charles  £.  Mack,  Judge. 

Action  by  the  state  against  George  H.  Mey- 
ers for  the  tax  upon  the  difference  between 
the  assessor's  valuation  and  the  valuation 
fixed  by  the  board  of  equalization  on  defend- 
ant's stock  of  merchandise.  From  a  judg- 
ment In  favor  of  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
firmed. 

Torreyson  &  Summerfield,  for  appellant 
A,  J.  McGowan,  Dlst.  Atty.,  and  Robt  »I. 
Beatty,  Atty.  Gen.,  for  the  State. 

BELKNAP,  J.  Upon  August  29,  1896,  ap- 
pellant, owning  no  real  estate  in  Ormsby 
county,  paid  the  taxes  assessed  against  him 
for  personal  property,  amounting  to  the  sum 
of  $264.75.  Afterwards  the  board  of  equal- 
ization raised  the  assessed  valuation  of  his 
stock  of  merchandise  from  $8,000  (upon  which 
figure  he  had  paid  the  tax)  to  $12,000.  Judg- 
ment was  entered  against  him  in  the  dis- 
trict conrt  for  the  tax  upon  the  difference 
between  the  assessor's  valuation  and  the  val- 
qatloii  fixed  by  the  board  of  equalization  and 
for  costs,  etc.  From  the  judgment,  and  an 
order  refusing  a  new  trial,  defendant  appeals. 

The  first  objection  Interposed  is  that  no 
complaint  was  made  to  the  board  touching 


the  assessment.  The  statute  in  this  regard 
was  amended  at  the  session  of  1893  (St 
1893,  p.  47),  and,  as  amended,  it  is  not  nec- 
essary that  a  complaint  should  be  made  to 
give  the  board  of  equalization  jurisdiction  of 
the  subject 

2.  It  is  pbjected  that  the  board  bad  no  juris- 
diction to  equalize  defendant's  taxes,  for  the 
reason  that  his  property  was  not  properly  list- 
ed upon  the  assessment  roll.  This  conclusion. 
It  la  claimed,  results  from  the  construction  of 
the  provisions  or  section  68  of  the  revenue 
law,  by  which  the  auditor  is  required  to  enter 
upon  the  assessment  roll,  upon  its  receipt  by 
him  after  the  final  adjournment  of  the  board 
of  equalization,  all  the  original  schedules  of 
personal  property  made  by  the  assessor.  Un- 
der the  provisions  of  sections  17  and  19  of  the 
amended  revenue  law  it  is  made  the  duty  of 
the  assessor,  on  or  before  the  first  Monday  in 
September  of  each  year,  to  complete  the  assess- 
ment roll,  which  must  contain  a  list  of  all  the 
property  In  the  county  subject  to  taxation, 
which  list  shall  be  verified  by  his  aflidavlt 
This  requirement  of  the  statute  is  a  sutUcient 
answer  of  itself  to  the  contention,  and  we 
must  assume,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  assessor  obeyed  the 
law,  and  that  the  property  was  properly 
listed  upon  the  assessment  roll.  But  aside 
from  these  provisions,  other  portions  of  the 
revenue  law  sustain  the  action  of  the  board. 
The  official  title  of  the  board  is  the  "Board  of 
Equalization."  The  received  construction  of 
its  duty  is  to  equalize  the  taxes.  It  would 
seem  unreasonable  that  a  board  thus  con- 
stituted would  not  have  jurisdiction  to  equal- 
ize all  property,  but  such  only  as  appears  upon 
the  assessment  roll.  Section  23  of  the  law 
provides,  among  other  things,  "that  the  board 
shall  have  power  to  determine  the  valuation 
of  any  property  assessed."  These  words,  in 
the  connection  in  which  they  are  used,  in- 
clude all  property,  and  no  qualification  or 
condition  whatever  Is  imposed.  This  was  evi- 
dently the  intention  of  the  members  of  the 
legislature  that  passed  the  bill.  In  the  sixty- 
sixth  bection,  touching  personal  property,  it 
provides  that  the  taxpayer  shall  not  be  de- 
pri\ed  of  his  right  to  have  his  assessment 
equalized,  and  If,  upon  equalization,  the  value 
be  reduced,  the  excess  shall  be  refunded.  In 
the  present  case  the  valuation  was  raised, 
and  not  reduced,  but  the  word  "equalize,"  ac- 
cording to  Webster,  means  "to  make  equal," 
"to  be  like  in  amount  or  degree,  as  to  equalize 
accounts,  burdens,  or  taxes."  By  raising  the 
assessor's  valuation,  the  board,  in  the  exer- 
cise of  its  judgment,  equalized  the  taxes  of 
defendant  with  those  of  the  other  taxpayers 
of  the  county. 

3.  In  the  agreed  statement  of  facts  it  la 
stated  that  the  assessor  made  a  uniform  and 
equal  valuation  of  this  kind,  character,  and 
species  of  merchandise.  No  mention  is  made 
of  other  kinds,  character,  or  species  of  per- 
sonal property.  The  statement  is  therefore 
msufficient  to  show  that  the  raised  valuation 
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made  hj  the  board  was  unjnst.  It  does  not 
show  tliat  the  valuation  of  defendant's  prop- 
erty aa  made  by  the  aasessor  was  uniform 
with  other  personal  property  upon  the  assess- 
ment roll,  and,  further,  that  It  waa  not  equal- 
ised by  the  board  at  ita  true  cash  value. 
Judgment  atUrmed. 

BlGEIiOW,  a  J.,  and  BONNIFIBLD,  J, 
concur. 


(23  Kev.  154) 
WATT  T.  NEVADA  CENT,    R.   00.  (No. 

1,457.) » 
(Supreme  Court  of  Nevada,     Sept.  23,  1898.) 

RULROAO  Ck)UFANISS — AOTION  FOB  FlBS  —  MEAS- 
URE OF   DAMA0E8. 

In  an  action  against  a  railway  company  tor 
destmction  of  hay  by  fire,  the  measure  of  dam- 
ages, it'appearine  that  there  was  do  market  for 
the  hay  at  the  place  where  it  was  destroyed,  is 
the  value  of  the  hay  at  the  nearest  market,  leas 
the  cost  Of  transportation  there,  and  not  sach 
value  plus  the  cost  of  transportation  from  such 
market  to  the  place  where  the  hay  was  de- 
stroyed. 

On  rehearing.     Original  decision  modified 
on  condition. 
For  former  opinion,  see  44  Pac.  423. 

BONNIFIELD.  J.  The  plalnUfC  haa  peti- 
tioned for  rehearing  "on  the  ground  that  It 
is  probable  that  the  court,  in  Its  decision, 
has  arrived  at  an  erroneous  conclusion,  and 
overlooked  Important  questions  which  were 
necessary  to  be  considered  in  order  to  arrive 
at  a  full  and  proper  understanding  of  the 
case;  and  on  the  ground  that  petitioner  ver- 
ily believes  that  the  court,  upon  such  re- 
hearing, will  come  to  different  conclusions 
from  those  announced  In  its  former  deci- 
sion." Counsel  argues  at  great  length  that 
the  court  erred  in  its  conclusions  on  all 
points  wherein  the  decision  was  adverse  to 
plaintiff's  contention.  The  matter  of  the 
quantity  of  hay  destroyed  we  will  not  fur- 
ther consider,  but  briefly  notice  counsel's 
contention  as  to  measure  of  the  value  of  the 
hay.  The  case  is  reported  in  44  Pac.  423, 
22  Nev,  — ,  in  which,  after  thorough  and  de- 
liberate consideration,  we  held  that:  "In 
the  absence  of  a  showing  that  it  had  any 
greater  market  value  where  it  was  situated, 
its  value  in  the  Austin  ntarket,  less  the  cost 
of  transportation,  must  control."  The  plain- 
tiff tried  the  case  in  the  court  below  upon 
the  theory,  and  his  coimsel  contended  there 
and  on  appeal  and  now  contends  In  his  pe- 
tition, that,  as  the  plaintiff  had  harvested 
and  stored  the  bay  for  use  in  the  event  of 
the  occurrence  of  a  hard  winter  like  that  of 
1889-90,  In  which  he  lost  $100,000  worth  of 
stock,  and  could  have  saved  $50,000  worth 
with  the  amount  of  hay  defendant  destroy- 
ed, the  true  measure  of  the  value  of  the  hay 
Is  such  a  sum  of  money  as  it  would  require 
to  place  on  plaintiff's  ranch  the  same  quan- 
tity and  quality  of  hay  as  that  destroyed. 
He  claimed  on  appeal   from   the  evidence 


that  no  hay  of  the  same  quality  as  that  de- 
stroyed could  be  procured  at  any  place  near- 
er than  Carson  Valley.    There  is  no  evidence 
In  the  record  of  what  the  cost  would  have 
been  to  have  t>ought  and  shipped  hay  from 
that  place  to  replace  the  hay  destroyed.    He 
argued  that,  taking  Austin  as  the  supply 
point,  there  must  be  added  to  the  Austin 
market  price  the  cost  of  transportation  from 
Austin  to  plaintiff's  ranch,  and  the  differ- 
ence between  the  value  of  the  plaintiff's  red- 
top  hay  and  the  common  river  hay  sold  at 
Austin,  and  thus  he  figures  the  value  of  the 
hay  destroyed  at  $32.50  per  ton.    While  we 
may  admit  that  the  sum  of  $32.50  per  ton 
Is  a  correct  result  of  his  theory,  there  Is  no 
ingenuity  of  argument,   however  learnedly 
and  lengthily  it  may  be  presented,  that  can 
cover  up  from  the  ordinary  mind  the  fallacy 
of  the  theory  as  applied  to  the  facts  and  ci> 
cumstances  of  this  case.    The  fact  that  the 
plaintiff   only    claimed   $16   per   ton    in    his 
complaint,  or  was  allowed  only  $10,  or  now 
claims  only  the  latter  sum,  does  not  relieve 
his  theory  of  its  fallaciousness  aa  a  guide 
In  arriving  at  the  value  of  $10,  or  any  other 
sum  per  ton.    If  the  value  of  the  destroyed 
hay  Is  to  be  based  on  what  the  value  of  like 
quantity  and  quality  would  be  for  use  In 
the  contingency  of  snch  a  winter  as  plain- 
tiff claims,  then  $50,000   would  not   be  an 
unreasonable  valuation  for  it    He  testified, 
and  his  counsel  argues,  that  he  could  tiave 
saved  $50,000  worth  of  stock  in  the  liard 
winter  named,  with  the  amount  of  hay  the 
defendant  destroyed.    If  that  be  so.  It  Is  aa 
probable  that  such  amount  and  quality  of 
hay  would  be  worth  that  sum  in  the  event 
of  such  another  winter  as  that  such  winter 
will  again  occur.     But,  as  neither  history 
nor  tradition  fnmlshes  any  evidence  of  the 
occurrence  In  the  past  of  such  another  win- 
ter as  that  of  183^-80  within  the  borders  of 
this  state  ontside    of    the    Sierra   Nevada 
Mountains,  we  are  of  opinion  that  such  con- 
tingent value  is  not  the  criterion  by  which 
it  Is  to  be  determined  what  the  plalnttirs 
hay  was   worth  in  1893.     Counsel  informs 
us    "that    for    the    purpose     of    providing 
against  future  deep  snows  the  stock  farmers 
commenced  in  1889-80,  and  continued  every 
year  since,  to  store  np  all  the  tiay  they  could 
for  such  purpose."     But  we  are  not  so  in- 
formed by  the  record,  or  otherwise,  except 
aa  to  the  plaintiff.    If  the  theory  or  conten- 
tion be  true  that  red  top  hay  is  worth  $32.50 
per  ton  for  the  purpose  of  storing  for  nae 
in  the  event  of  the  coming  of  a  winter  like 
that  of  1889-80,  and  the  farmers  find  it  oat. 
there  ought  to  be  great  revival  In  the  hay 
business.     That  the  valae  of  the  hay  de- 
stroyed was  not  $50,000  in  the  aggregate  or 
even  $32.50  per  ton,  we  think  counsel  win 
not  deny;    If  not,  be  most  admit  tliat  any 
theory  of  which  either  sum  is  the  logical  re- 
sult as  to  the  value  mast  be  erroneoos,  and 
should  be  discarded  in  this  case.    Petldona 
asks  the  court,  in  the  event  of  Its  adheriac 


1  For  farther  ophiiao  on  xdieoring,  see  46  Pac.  72QL 
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to  its  conclusions  heretofore  arrived  at,  to 
terminate  this  litigation  by  ordering  such 
judgment  as  it  deems  proper  with  the  usual 
alternative  that  the  plaintiff  accept  it  or 
suffer  a  new  trial.  In  view  of  the  necessary 
costs  and  expenses  to  which  the  parties 
would  be  subjected  by  a  new  trial  we  are 
Inclined  to  grant  the  request.  Mr.  Van  Pat- 
ton,  defendant's  witness,  and  engaged  in  the 
livery  business  at  Austin,  testified  that  the 
market  value  of  hay  in  bale  in  Austin  was 
$12  per  ton  in  the  faU  of  1893.  Other  wit- 
nesses gave  the  value  at  $10  to  $12.  Ex- 
hibit 6,  In  evidence,  being  a  schedule  of  rail- 
road freight  rates,  gives  the  rate  of  $3  per 
ton  for  hay  from  "Canyon  and  Vaughn's 
and  points  between  to  Austin."  Walter's 
or  plaintiff's  ranch  is  between  Canyon  and 
Vaughn's.  There  is  no  siding  at  Waiter's, 
hence  hay  at  plaintiff's  ranch  would  have  to 
be  hauled  by  wagon  to  Canyon  or  Vaughn's 
where  there  are  sidings  for  shipment  by  rail 
to  Austin.  Canyon  is  the  nearer  station, 
and  distant  three  or  four  miles  from  plain- 
tiff's ranch  or  Walter's  station.  We  find  no 
evidence  as  to  the  cost  of  hauling  hay  from 
Walter's  to  either  siding,  but  plaintiff's  coun- 
sel, In  his  brief,  puts  it  at  $1  per  ton  from 
the  siding  to  the  ranch.  So  we  will  consid- 
er $1  per  ton  reasonable  cost  for  hauling 
from  the  ranch  to  the  siding,  where  it  could 
have  been  loaded  on  the  cars.  It  is  in  evi- 
dence that  the  rate  for  hauling  general  mer- 
chandise from  the  Austin  depot  into  town  la 
$2.50  per  ton,  and  that  the  cost  of  baling 
hay  was  about  $2  per  ton.  Talslug  the  above 
items  of  cost  as  approximately  correct  for 
putting  hay  into  the  Austin  market  from 
plaintiff's  ranch,  the  total  cost  would  be 
$8.50  per  ton.  As  there  is  evidence  tending 
to  show  that  the  plaintiff's  hay  was  worth 
more  than  the  common  river  hay  sold  in 
Austin,  we  are  of  opinion  that  It  is  reason- 
able to  conclude  that  his  hay  was  worth  the 
highest  market  price,  $12  per  ton.  We  are 
•of  opinion  that  the  evidence  would  sustain 
a  finding  of  a  net  market  value  of  $3.50  per 
ton,  and  no  more.  The  evidence  is  that  the 
hay  press  cost  $80  In  Caleco,  Lake  Valley, 
and  the  value  of  the  labor  in  hauling  It  to 
his  ranch  the  plaintiff  puts  at  $25  or  $30. 
We  are  of  opinion  that  the  evidence  would 
support  a  finding  of  $110  as  the  value  of  the 
press,  and  no  more.  The  $100  damages  as- 
sessed for  injury  to  the  meadow  land  we 
think  the  evidence  Justifies.  We  are  of  opin- 
ion that  the  plaintiff  is  entitled,  under  the 
evidence  and  the  law  applicable  to  the  case, 
to  a  judgment  for  the  value  of  697.6  tons  of 
hay  at  $3.50  per  ton,  for  the  value  of  the 
bay  press,  $110,  and  for  damages  to  the 
meadow  land,  $100,  amounting  to  $2,651.60, 
with  legal  Interest  from  date  of  original 
judgment,  besides  the  costs  of  suit  taxed 
at  $1,289.70  in  court  below.  The  judgment 
of  this  court  herein  is  modified  so  as  to 
read  as  follows:  "It  is  therefore  ordered  that 
the  plaintiff  have  twenty  days  from  the  fil- 


ing hereof  to  file  in  this  court  a  release  of 
all  damages  claimed  in  this  action,  except 
the  sum  of  $2,651.60,  with  legal  interest 
thereon  from  April  10,  1895,  till  paid,  and 
that  upon  filing  such  release  in  due  form 
within  said  twenty  days,  the  judgment  of 
the  trial  court  be  affirmed  in  said  sum  of 
$2,651.60,  with  Interest  as  aforesaid,  and 
costs  of  the  court  below  in  the  sum  of  $1,- 
289.70;  but.  In  default  of  filing  such  release 
that  the  judgment  of  the  district  court,  and 
the  order  denying  a  new  trial  be  reversed, 
and  a  new  trial  granted.  And  it  is  further 
ordered  that  appellant  recover  its  costs  on 
appeal.  Ordered  that  the  remittitur  be  stay- 
ed fifteen  days  to  give  appellant  time  to 
petition  for  rehearing  If  It  desires  to  do  so." 

BIGBLOW,  C.  J.,  and  BELKNAP,  J.,  con- 
cur. 


(4  Kan.  App.  666) 

VAN  DE  MARK  v.  JONES  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Sept.  12,  1896.) 

appeat,— jukisdiotional  amount— ksooro—dla- 
miasal. 

1.  Under  section  642a,  Code  Civ.  Proc,  the 
record  brought  to  this  court  must  afBrmatively 
show  that  this  court  has  jurisdiction,  or  the  case 
will  be  dismissed,  although  no  question  of  juris- 
diction is  raised  in  this  court  by  either  party. 

2.  Such  jurisdiction  can  be  shown  by  malcing 
the  record  show  that  the  amount  or  value  of  the 
controversy  exceeds  $100,  or  by  incorporatmK 
therein  a  certificate  of  the  district  judge  showing 
that  the  case  is  within  the  exception  of  such 
statute. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturges,  Judge. 

Ejectment  by  C.  W.  Van  De  Mark  against 
O.  Jones  and  others.  From  a  judgment  for 
defendants,  plaintiff  brings  error.  On  mo- 
tion to  dismiss.     Granted. 

O.  W.  Van  De  Mark,  for  plaintiff  In  error. 
L.  J.  Craus  and  W.  S.  Cannon,  for  defend- 
ants in  error. 

GILKESON,  P.  J.  This  was  an  action  in 
ejectment  for  lots  1,  2,  and  3,  block  15,  in 
Huntington's  addition  to  the  city  of  Clyde, 
Cloud  county,  Kan.  Case  tried  by  the  court, 
which  found  the  issues  in  tavor  of  the  de- 
fendants. Motion  for  new  trial  overruled, 
and  judgment  rendered  on  this  finding  for  the 
defendants  for  their  costs.  Plaintiff  brings 
case  here  for  review. 

The  condition  of  this  case  in  this  court  is 
precisely  the  same  as  that  of  Skoin  v.  Lim- 
erick hi  the  supreme  court  We  cannot,  then, 
do  better  than  to  quote  the  iiftnguage  of  Val- 
entine, J.,  in  delivering  the  opinion  in  that 
case:  "Before  we  can  reverse  the  decision 
of  the  court  below,  it  will  be  necessary  for 
us  to  know  that  we  have  jurisdiction  of  the 
case,  and  this  although,  in  fact,  no  question 
of  jurisdiction  has  be^i  raised  by  either 
party.     Indeed,  the  defendants  In  error,  de- 
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fendants  below,  and  who  would  natnially  be 
the  persons  to  raise  such  a  question,  have 
not  made  any  appearance  In  this  court,  nor 
has  any  appearance  in  this  court  \>een  made 
for  them.  We  think,  however,  it  is  the  duty 
of  this  court,  on  ita  own  motion,  where  the 
question  is  not  otherwise  raised,  to  raise  the 
question  Itself,  and  to  consider  the  same." 
Sliohi  V.  Limerick,  50  Kan.  4m,  31  Fac.  1052. 
The  record  is  silent  as  to  value  in  any 
amount,  and,  as  there  is  no  certificate  of  the 
trial  judge  in  the  record  showing  the  cause 
to  be  one  of  the  excepted  cases  under  the 
statute,  this  court  has  no  Jurisdiction.  The 
statute  limiting  the  Jurisdiction  of  this  court 
(Code  Civ.  Proc.  i  542a;  Gen.  St.  1880,  par. 
4642)  provides:  "No  appeal  or  proceedUig  in 
error  shall  be  had  or  taken  to  the  supreme 
court  in  any  civil  action  unless  the  amount 
or  value  in  controversy,  exclusive  of  costs, 
shall  exceed  ?100,  except  in  cases  involving 
•  *  •,  and  when  the  Judge  of  the  district 
or  superior  court  trying  the  case  Involving 
less  than  $100  shall  certify  to  the  supreme 
court  that  the  case  is  one  belonging  to  the 
excepted  classes."  A  fair  construction  of  tills 
language  of  our  statute  requires  the  party 
appealing  to  show  that  his  case  is  within  the 
statute,  either  by  making  the  record  show  the 
amount  or  value  in  the  controversy,  or  by 
including  in  the  record  a  certificate  of  the 
trial  Judge  showing  the  case  to  be  within  the 
exception  of  the  statute.  Loomis  v.  Bass,  48 
Kan.  26,  28  Pac.  1012. 

As  to  the  record,  we  will  say  that,  upon 
the  examination  thereof,  we  could  not  say 
that  there  was  any  error  committed  by  the 
trial  Judge,  owing  to  the  manner  in  which  it 
is  made  up.  Six  papers  are  found  therein, 
but  without  any  identification  as  to  what 
they  are  or  refer  to.  NoiJe  of  them  are  mark- 
ed as  exhibits,  and,  while  the  agreed  state- 
ment of  facts  refers  to  certain  papers  at- 
tached, but  not  as  exhibits,  it  is  impossible 
to  tell  from  the  papers  themselves  whether 
or  not  they  are  the  ones  referred  to.  The 
case  will  be  dismissed.  AU  the  Judges  con- 
curring. 


(4  Kan.  App.  <»1) 

MORRIS  v. 


CASE. 


(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Sept.  12,  1896.) 

Negotiable  Instbijm  ests  —  Transfer  — Pleadii!o 

— ANSWBH — BUKDEX  OF  PROOF. 

1.  In  an  action  on  a  promissory  note  by  a  per- 
son who  is  not  the  payee  thereof,  where  the  pe- 
tition says  nothing  atraut  any  indorsement  of 
the  note,  hot  contains  the  allegation  that  said 
note  was  "for  value  sold  and  delivered  to  this 

Elaintiff,"  snch   allegation  may  be  put  in  issue 
y  a  pleading  not  verified  by  afiidavit. 

2.  And  where  the  defendant  files  an  unverified 
answer,  denying  the  transfer  of  said  note  and 
that  tlie  plaintiff  was  the  owner  and  holder 
thereof,  held,  that  it  devolved  upon  the  plaintiff 
to  prove  that  the  note  had  been  transferred  to 
him. 

(Syllabus  by  the  Court.) 


Krror  from  district  court,  (31ond  county;  F. 
W.  Sturges,  Judge. 

Action  by  Theodore  A.  Case  agaiUst  A.  E. 
Morris.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

Pulsif er  &  Alexander,  for  plaintiff  in  error. 
Webb  McNaU,  for  defendant  In  error. 

GILKESON,  P.  J.  Case  sues  Morris  upon 
a  negotiable  promissory  note.  The  petition 
alleges:  "That  on  the  11th  day  of  November, 
1890,  A.  E.  Morris  executed  and  delivered  to 
the  Union  Investment  Company  his  prom- 
issory note  in  writing.  That  afterwards, 
and  before  due,  the  said  Union  Investment 
Company,  for  value,  sold  and  delivered  said 
note  to  plaintiff.  A  copy  of  said  note  is  here- 
to attached,  marked  'A,'  and  made  a  part  of 
this  petition.  That  no  part  of  said  note  has 
been  paid,  and  that  the  entire  amount  Is  long 
past  due."  The  note  is  as  follows:  "$800.00. 
Kansas  City,  Mo.,  Nov.  11th,  1890.  Five 
months  after  date,  for  value  received,  we 
promise  to  pay  to  Union  Investment  Com- 
pany, or  order,  eight  hundred  dollars,  at  the 
American  National  Bank  of  Kansas  City, 
Mo.,  witli  Interest  after  maturity  at  10  per 
cent,  per  annum  until  paid.  A.  E.  Morris. 
No.  3,065.  Due  April  11th,  1801."  Defend- 
ant filed  an  unverified  answer,  alleging: 
General  denial;  "and,  further  answering,  this 
defendant  says  that  he  denies  that  the  plain- 
tiff, Theodore  A.  Case,  is  the  owner  and  hold- 
er of  the  note  set  up  and  mentioned  in  said 
I)etition;  and,  further,  he  denies  that  he  be- 
came the  owner  and  holder  of  said  note  be- 
fore the  maturity  thereof;  and,  further,  this 
defendant  says  that  the  said  note  is  fully 
paid,  both  principal  and  Interest."  To  which 
plaintiff  filed  reply  of  general  denial.  It  is 
admitted  that  upon  the  back  of  the  note  is 
the  following  indorsement:  "Pay  to  the  or- 
der of  The.  A.  (3ase.  Demand  and  protest 
waived.  Union  Investment  Company,  by  T. 
F.  Page,  Treasurer."  The  case  was  tried  to 
a  Jiu-y,  and  upon  the  trial,  and  upon  appli-  - 
cation  of  plaintiff's  attorney,  the  court  held 
that  the  burden  of  proof  was  upon  defend- 
ant. The  plaintiff  Introduced  no  evidence, 
nor  did  the  defendant.  And  thereupon  the 
court,  at  request  of  plaintiff.  Instructed  the 
jury  to  return  a  verdict  for  plaintiff,  which 
Instruction  is  as  follows:  "In  this  case  you 
are  instructed  to  find  a  verdict  for  plaintiff 
for  the  amount  claimed.  This  is  $800,  with 
interest  at  10  per  cent,  from  April  11,  1891." 
And  refused  the  following  instruction,  asked 
for  by  defendant:  "The  Jury  are  Instructed 
to  return  a  verdict  for  the  defendant."  Jury 
returned  verdict  for  plaintiff,  and  Judgment 
rendered  thereon  by  court  Motion  for  new 
trial  ovorruled,  excepted  to,  and  defendant 
brings  case  here  for  review. 

The  only  question  presented  in  this  case 
is,  upon  whom  was  the  burden  of  proof? 
"In  all  actions,  allegations  of  the  execution  of 
written  instruments  and  Indorsements  there- 
on,   *    *    *    shall  be  taken  as  true  unless 
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the  denial  of  the  same  be  yerifled."  Civ. 
Code,  {  108.  The  first  question,  then,  to  be 
answered,  is,  does  the  petition  contain  any 
allegation  of  indorsement  upon  the  instru- 
ment declared  upon?  This  we  must  answer 
in  the  negatiye.  It  could  with  as  much 
propriety  be  said  that,'  because  the  note 
shows  on  Its  face  that  it  was  made  Novem- 
ber 11,  1890,  and  to  be  paid  in  five  months, 
and  has  written  thereon,  "Due  April  11-14, 
18dl,"  this  would  constitute  an  allegation  of 
nonpayment,  because  the  court  could  see 
that  the  time  for  which  it  was  to  run  had 
expired.  Section  87,  Civ.  Code,  provides: 
"The  peaOon  must  contain:  (1)  •  •  •.  (2)  A 
statement  of  the  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language 
and  without  repetition."  What  are  the  facts 
constituting  the  cause  of  action,  as  stated  in 
this  petition?  "That  Morris  made  his  note 
for  a  certain  amount,  payable  to  the  Union 
Investment  Company,  In  five  months  from 
its  date,  with  given  rate  of  interest,  and  that 
tlie  payee  sold  and  delivered  it  to  the  plain- 
tiff; that  It  Is  due  and  unpaid.^'  Here  is  a 
distinct  allegation  of  title,  and  how  it  is  de- 
rived, and  we  think  the  plaintiff  is  bound  by 
it.  Sale  and  delivery  of  a  note  does  not  In- 
clude indorsement.  It  Is  one  of  the  methods 
of  transferring  the  title,  it  is  true,  but  not 
the  only  one,  and  the  cause  of  action  would 
have  been  as  complete  if  the  Indorsement  on 
this  note  had  never  been  written.  Nor  does 
indorsement  necessarily  imply  a  sale  of  the 
instrument  indorsed. 

But  it  is  contended  that  a  copy  of  the  note 
is  attached,  and  the  indorsement  appears 
thereon.  True;  but  is  there  any  allegation 
in  the  petition  that  intimates  that  the  plain- 
tiff relied  upon  this  Indorsement  as  his 
source  of  title?  Not  the  slightest  hint  is 
given  of  any  such  intention.  He  does  not 
allege  the  execution  of  any  Indorsement,  nor 
even  allege  that  it  is  a  copy  of  the  note  with 
all  Indorsements  thereon,  or  that  the  copy 
Rhows  any  indorsement.  Can  it  be  said  that 
an  Indorsement  is  a  part  of  the  note?  We 
think  not  It  Is  a  separate  and  independent 
contract.  "The  indorsement  of  a  note  Is  not 
merely  a  transfer  thereof,  but  it  is  a  fresh 
and  substantive  contract"  Daniels,  Neg. 
Inst.  §  669;  Hess  v.  State,  6  Ohio,  9.  We 
think  that,  as  Case  did  not  refer  to  any  In- 
dorsement, the  unverified  denial  of  Morris 
put  In  issue  the  title  of  Case  to  the  note,  and 
the  burden  of  proof  was  upon  him.  We 
think  this  is  well  settled  in  this  state.  In 
Washington  v.  nobart,  17  Kan.  275,  the 
court  says:  "Originally,  where  a  note  pay- 
able to  order  Is  transferred,  It  is  so  trans- 
ferred by  a  written  indorsement,  plaped  on 
its  back;  and,  ordinarily,  where  such  note  is 
sued  on,  the  plaintiff  Inserts  In  his  petition 
an  allegation  of  the  execution  of  such  in- 
dorsement, and  such  allegation  can  be  put  in 
issue  only  by  a  denial  thereof,  verified  by  af- 
fidavit. But  a  negotiable  promissory  note 
payable  to  order,  as  well  as  every  other  kind 


of  promlssMy  note,  may  be  transferred  In 
this  state  without  any  indorsement,  or  with- 
out any  written  instrument  and  by  delivery 
merely,  and  so  as  to  authorize  the  transferee 
to  sue  in  his  own  name.  Therefore,  in  an  ac- 
tion on  any  kind  of  promissory  note,  by  a 
person  who  Is  not  the  payee  thereof,  where 
the  petition  says  nothing  about  any  indorse- 
ment thereof,  but  there  is  an  allegation  in  the 
petition  stating  that  the  note  was  duly 
transferred  to  the  plaintiff,  and  that  he  Is 
now  the  owner  and  holder  thereof,  such  al- 
legation may  be  put  in  Issue  by  a  pleading 
not  verified  by  affidavit."  A  parol  assign- 
ment of  this  note  would  have  sustained  the 
allegation  of  the  petition,  yet  a  failure  to 
verify  a  denial  would  not  admit  a  parol  as- 
signment. Fattle  V.  Wilson,  25  Kan.  32& 
If  the  note  was  In  fact  Indorsed,  the  plain- 
tiff should  have  alleged  It  In  his  petition  aa 
one  of  the  facts  constituting  his  cause  of 
action.  A  failure  to  file  an  affidavit  of  de- 
nial, mentioned  in  section  108  of  the  Civil 
Code,  admits  nothing  except  the  execution  of 
a  written  instrument  and  the  making  of  an 
Indorsement  thereon  when  they  are  set 
forth  and  alleged  In  the  petition.  The  judg- 
ment of  the  district  court  wUl  be  reversed, 
and  case  remanded  for  new  trial.  All  the 
judges  concurring. 


C4  Kan.  App.  443) 
PHILLIPS  et  al.  v.  LOVE  et  aL 
(Court  of  Appeals  of  Kansas,  Southern  Deport- 
ment C.  D.  •   Sept  6,  1886.) 
Appeal  —  Casb-Madb  —  Ssttlemcxt  and  Aiajow- 

ANCE. 

Where  a  case-made  n'as  duly  served  on  the 
adverse  party  within  the  tiitie  fixed  by  the  or- 
der of  the  court  extending  the  time  in  which  to 
make  and  serve  a  case  for  review  in  a  higher 
court,  and  the  parties  agree  that  the  case  so 
made  may  be  presented  to  the  judge  who  tried 
the  case  for  settlement  and  allowance,  and  the 
same  is  allowed  and  signed  by  the  judge,  but 
it  does  not  show  that  he  considered  any  amend- 
ments, or  that  there  were  no  amendments  sug- 
gested, and  it  does  not  show  that  he  considered 
and  settled  the  case-made,  and  it  does  not  show 
that  the  parties  were  present  at  the  time  of 
the  allowance  and  signing  of  the  same,  and 
waived  amendments,  it  does  not  sufficiently 
show  that  the  necessary  prerequisites  have  been 
complied  with  to  make  it  a  valid  case-made. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  county; 
M.  Gr.  Troup,  Judge. 

Action  by  J.  Mack  Love  and  others,  execu- 
tors of  James  Hill,  deceased,  against  La  (juin- 
cy  Phillips  and  another,  administratrix  and 
administrator,  respectively,  of  James  Phil- 
lips, deceased,  to  set  aside  a  sale  in  fore- 
closure proceedings.  From  a  judgment  for 
plaintiffs,  defendants  brought  error.  On  the 
death  of  defendant  Phillips,  Benson  C.  Lent, 
executor,  was  substituted.  On  motion  to  dis- 
miss.    Granted. 

Charles  L.  Brown  and  Madden  &  Buckman, 
for  plaintiffs  In  error.  Pollock  &  Lov^  for 
defendants  in  error. 
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JOJHNSON,  P.  J.  On  March  1,  1889,  James 
Phillips  commenced  an  action  in  the  district 
ftourt  of  Cowley  county,  Kan.,  upon  two 
promissory  notes  for  ?650  each,  against  Aaron 
H.  Harnley,  Martha  J.  Hamley,  and  James 
Hill.  Each  of  these  notes  had  been  made 
by  Aaron  H.  Hamley  and  Martha  J.  Ham- 
ley,  In  favor  of  James  Hill,  and  had  been  sold 
by  him  to  the  plaintitC,  James  Phillips,  and 
indorsed  in  blank.  The  Hamleys,  being  hus- 
band and  wife,  had  given  a  mortgage  to  se- 
cure these  notes  to  James  Hill,  and,  at  the 
time  the  notes  were  Indorsed  by  UlU  to  the 
plaintiff  in  that  case,  he  also  delivered  to  the 
said  Phillips  the  mortgage  securing  said 
notes,  and  Phillips,  also,  in  the  same  action, 
asked  to  have  his  mortgage  foreclosed,  and 
the  mortgaged  property  sold  without  appraise- 
ment, as.  provided  in  the  mortgage,  to  sat- 
isfy the  debt,  and  also  asked  for  personal 
Judgment  against  the  defendants,  Aanm  H. 
Hamley,  Martha  J.  Hamley,  and  James  Hill. 
The  two  notes  sued  upon  were  made  payable 
at  different  times,  and  at  the  maturity  of  one 
of  the  notes  It  was  duly  protested  for  nonpay- 
ment, but  the  other  note  was  not  protested, 
and  therefore  the  action  afterwards  proceed- 
ed, so  far  as  the  Indorser,  James  Hill,  was 
concerned,  upon  the  note  Which  was  protest- 
ed only.  After  the  comm«icement  of  the  ac- 
tion upon  the  notes  and  to  foreclose  the  mort- 
gage, and  before  Judgment,  the  defendant 
James  Hill  died  testate,  and  the  defendants 
in  error  in  this  case,  J.  Mack  Love,  William 
Ilptom  and  Eliza  Hill,  were  duly  appointed 
as  the  executors  of  Ills  estate,  and  the  fore- 
closure action  was  revived  In  the  district 
court  of  Cowley  county,  Kan.,  In  the  name 
of  said  executoi^.  At  about  the  same  time 
the  plaintiff,  James  Phillips,  died,  and  La 
Quincy  Phillips  and  Edward  D.  Keys,  plain- 
tiffs in  error  in  this  case,  were  duly  appoint- 
ed administrators  of  his  estate,  and  the  fore- 
closure action  was  revived  In  the  district 
court  of  Cowley  county,  Kan.,  in  the  names 
of  such  administrators.  After  this  petition 
In  error  was  filed  in  the  supreme  court,  the 
plaintiff  In  error.  La  Quincy  Phillips,  mar- 
ried one  Benson  G.  Lent,  and  after  such  mar- 
riage the  said  La  Quincy  Phillips  died  tes- 
tate and  without  children,  leavhig  the  said 
Benson  C.  Lent  as  her  sole  and  only  heir  at 
law,  and  he  was  also  appointed  as  the  exec- 
utor of  said  will,  and,  as  there  was  no  other 
administrator  appointed  for  the  estate  of 
James  Phillips,  deceased,  upon  the  death  of 
said  La  Quincy  PhilUps  Lent,  the  said  Ed- 
ward D.  Keys  became  the  sole  surviving  ad- 
ministrator of  said  estate,  and  on  the  5th  day 
of  December,  1803,  this  action  was  revived 
in  the  supreme  court  of  this  state  In  the  name 
Of  Benson  C.  Lent  as  sole  heir  at  law  and  ex- 
ecutor of  the  last  will  and  testament  of  La 
Quincy  Phillips  Lent,  deceased,  and  Edward 
J>.  Keys,  sole  surviving  administrator  of  the 
estate  of  James  Phillips,  deceased,  and  now 
stands  In  this  court  revived  in  manner  and 
form  above  stated. 


After  the  revivor  of  the  original  action,  as 
stated.  In  the  district  court  of  Cowley  comity, 
Kan.,  the  necessary  amended  pleadings  were 
filed,  and  the  issues  made  up,  and  the  case 
was  finally  reached  for  trial  In  said  court 
on  the  1st  day  of  February,  1890,  and  on 
that  day  Judgment  was  rendered  In  favor 
of  the  plaintiffs  against  the  defendants  Aar- 
on H.  Harnley  and  Martha  J.  Hamley  for 
the  full  amount  due  upon  both  promissory 
notes  sued  on  In  this  action,  and  also  Judg- 
ment foreclosing  the  mortgage  and  order- 
ing the  property  described  therein  to  be 
sold  without  appraisement,  after  six  months 
from  the  date  of  said  Judgment,  and  barring 
the  defendants  Hamley  from  any  Interest  In 
the  mortgaged  property;  and  by  consent  and 
agreement  between  the  plaintiffs  and  the  de- 
fendants the  executors  of  James  Hill,  deceas- 
ed, the  case  was  continued  until  the  next 
regular  term,  as  to  the  liability  of  the  execu- 
tors of  the  Hill  estate;  and  at  the  next  term, 
and  on  the  26th  day  of  April,  1890,  the  case 
was  reached  for  trial  as  between  the  plain- 
tiffs and  the  executors  of  the  Hill  estate,  and 
on  that  day  judgment  was  rendered  In  favor 
of  the  plaintiffs  against  the  executors  of  the 
Hill  estate,  for  the  full  amount  of  the  note 
which  had  been  protested,  together  with  In- 
terest, amounting  at  that  date  to  the  sum  of 
$810.07;  and  in  the  same  Judgment  it  was 
ordered  concerning  the  real  estate  described 
In  plaintiff's  petition,  and  theretofore  ordered 
sold  by  said  court,  as  provided  in  the  decree 
of  said  court  theretofore  entered  In  said  ac- 
tion, that  after  the  payment  of  costs  and 
taxes,  the  balance  of  the  purchase  price  be  ap- 
plied to  the  payment  of  the  Judgment  against 
the  executors  of  the  Hill  estate.  All  of  the 
parties  to  that  action  were  present  In  open 
court  by  their  respective  attorneys  at  the 
time  IxJth  Judgments  were  rendered,  and  no 
exceptions  w?re  taken  by  eltner  party  to  any 
part  of  eithjr  or  said  judgments. 

Afterwards,  and  on  the  11th  day  of  August, 
1890,  being  more  than  six  months  after  the 
rendition  of  the  first  judgment  above  refer- 
red to,  and  in  which  decree  of  foreclosure 
was  entered,  the  plaintiff  caused  an  order  of 
sale  to  Issue  in  said  case,  commanding  the 
sale  of  the  real  estate  described,  without  ap- 
praisement, as  provided  in  said  decree.  Said 
order  of  sale  was  delivered  to  the  sheriff  on 
the  11th  day  of  August,  1890,  and  he  pro- 
ceeded to  advertise  said  real  estate  for  sale 
in  the  manner  provided  by  law,  without  ap- 
praisement, and  gave  public  notice  that  he 
would  sell  the  property  on  the  15th  day  of 
September,  1890.  This  notice  was  published 
In  the  Arkansas  City  Dispatch  the  regular 
length  of  time,  that  being  a  weekly  newspa- 
per, printed  and  cublished  In  Arkansas  City, 
Cowley  county,  Kan.,  being  the  same  city  In 
which  the  executors  of  the  Hill  estate  resided. 
On  two  different  occasions,  about  one  week  or 
ten  days  before  said  sale,  Charles  L.  Brown, 
one  of  the  attorneys  for  the  plaintiffs  In  that 
case,  called  the  attention  of  J.  Mack  Love,. 
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•who  was  one  of  the  executors  of  the  Hill  es- 
tate, and  also  a  member  of  the  law  Ann  of 
Eaton,  Pollock  &  Love,  who  were  the  attor- 
neys for  said  executors,  to  the  fact  that  the 
sale  was  being  advertised.  On  the  day  of  sale 
the  sheriff  offered  said  property  for  sale  to 
the  highest  bidder,  pursuant  to  said  adver- 
tisement. The  executors  of  the  Hill  estate  were 
not  present  at  said  sale,  nor  was  any  one 
there  to  represent  them.  Charles  L.  Brown, 
one  of  the  attorneys  for  the  plaintiff,  attended 
said  sale,  and  purchased  the  real  estate  in 
the  name  of  La  Quincy  Phillips  for  $150,  that 
being  the  highest  and  best  bid  for  said  prop- 
erty, and  the  money  bid  was  paid  to  the  sher- 
iff, and  the  proper  credit  given.  Afterwords, 
and  on  the  17th  day  of  September,  1890,  the 
plaintiffs  filed  in  said  court  their  motion  to  con- 
firm said  sale,  the  return  of  the  sheriff  hav- 
ing been  made  at  that  time.  On  the  same  day 
that  said  motlMi  was  filed,  J.  Slack  Love,  one 
of  the  executors  of  the  Hill  estate,  and  one  of 
the  attorneys  for  the  executors,  saw  the  mo- 
tion on  file,  and  examined  It  Afterwards,  and 
on  the  19th  day  of  September,  1890,  there 
having  been  no  objections  made  to  the  con- 
firmation of  said  sale,  the  motion  to  confirm 
was  considered  by  the  court,  and  the  decree 
rendered  and  entered  to  confirm  said  sale, 
and  ordering  the  sheriff  to  make  a  deed  to  the 
purchaser.  After  the  confirmation  of  said 
sale,  and  on  the  Ist  day  of  October,  1890,  the 
executors  of  the  Hill  estate  filed  a  motion  In 
said  court  to  set  aside  said  sale,  which  motion 
was  considered  by  the  court,  and  on  the  2d 
day  of  October,  1800,  upon  objection  being 
raised,  the  court  held  that  it  had  no  jurisdic- 
tion to  consider  said  motion,  and  thereupon 
the  court  dismissed  said  motion  without  prej- 
udice. Afterwards,  and  on  the  16th  day  of 
■October,  1890,  the  sheriff  made  to  the  pur- 
chaser at  said  sale  a  sheriff's  deed  for  the 
property  sold,  which  deed  was  recorded  on 
the  17th  day  of  October,  1890.  Afterwards, 
and  on  the  25th  day  of  October,  1890,  the  de- 
fendants in  error  in  this  case,  as  plaintiffs, 
commenced  this  action  against  La  Quincy 
Phillips  alone,  to  set  aside  said  sale,  and  set 
aside  said  deed.  To  that  petition  the  defend- 
ant In  that  case.  La  Quincy  Phillips,  filed  her 
demurrer  upon  the  grounds  (1)  that  there 
was  a  defect  of  parties  defendant,  as  shown 
by  said  petition,  and  (2)  that  said  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  plaintiff's  and  against 
the  defendant.  That  demurrer  was  heard  on 
the  21st  day  of  April,  1801,  and  was  by  the 
court  sustained  as  to  the  first  ground  therein, 
to  wit,  that  there  was  a  defect  of  parties  de- 
fendant, but  was  overruled  by  the  court  as  to 
the  second  ground  therein,  to  which  ruling 
the  defendant  at  the  time  duly  excepted. 
Afterwards,  and  on  the  1st  day  of  May,  1891, 
the  plaintiffs  filed  their  amended  petition  In 
said  case,  making  La  Quincy  Phillips  and  Ed- 
ward D.  Keys,  administrators  of  the  estate  of 
James  Phillips,  deceased,  additional  parties 
d^endant    Service  was  made  upon  said  ad- 


ditional defendants,  and  on  the  31st  day  of 
July,  1891,  all  of  the  defendants  joined  in  an 
answer  to  said  amended  petition.  Afterwards, 
and  on  the  22d  day  of  September,  1891,  the 
case  was  regularly  readied  for  trial.  The  de- 
fendants at  the  time  of  trial  objected  to  the 
Introduction  of  any  evidence  by  the  plaintiffs 
under  said  amended  petition,  upon  the  ground 
that  the  amended  petition,  together  with  the 
exhibits,  did  not  state  facts  sutficient  to  con- 
stitute a  cause  of  action,  which  objection  was 
by  the  court  overruled,  and  excepted  to;  and, 
the  jury  having  been  waived,  the  case  was  then 
tried  to  the  court.  At  the  close  of  plaintiffs' 
testimony  the  defendants  filed  a  demurrer  to 
said  testimony,  which  was  by  the  court  over- 
ruled, and  excepted  to;  and  the  court,  upon 
full  hearing,  rendered  judgment  In  favor  of 
plaintiffs,  the  executors  of  the  Hill  estate,  and 
against  the  defendants  in  that  case,  these 
plaintiffs  in  error,  setting  aside  said  sale  and 
setting  aside  the  deed  to  said  real  estate.  The 
defendants  below  then  filed  their  motion  for  a 
new  trial,  which  was  by  the  court,  on  con- 
sideration, overruled.  The  defendants  below, 
having  saved  exceptions  to  all  the  rulings  of 
the  court,  took  time,  made  a  case,  and  bring 
the  matter  here  for  review. 

We  are  met  at  the  first  step  in  the  review 
of  this  case  with  a  motion  to  dismiss  the  pe- 
tition in  error  for  the  reason  that  the  case- 
made  was  not  settled,  allowed,  and  signed  by 
the  judge  who  tried  the  case,  as  required  by 
law.  Case  does  show  that  the  attorneys  for 
defendants  consented  in  writing  that  the  case 
might  be  presented  to  the  judge  who  tried  the 
case  for  allowance  and  settlement  on  the 
24th  day  of  December,  1891;  that  the  case- 
made  nowhere  shows  that  the  attorneys  for 
plaintiffs  waived  their  right  to  suggest  amend- 
ments to  such  case-made,  nor  does  it  show 
the  amendments  were  not  suggested  by  coun- 
sel tor  plaintiffs;  does  not  show  that  counsel 
for  plaintiffs  was  present  when  such  case- 
made  was  settled,  nor  does  it  show  that 
amendments  suggested  by  counsel  for  plain- 
tiffs were  considered  or  passed  upon  by  the 
judge  settling  the  case-made,  or  that  the 
rights  of  plaintiffs  to  suggest  amendments  to 
such  case-made  was  ever  in  any  way  consid- 
ered by  counsel  for  defendants  or  by  the  trial 
judge.  The  record  shows  that  the  case  was 
made  and  served  on  the  attorneys  for  the 
plaintiffs  below  within  the  time  allowed  by  the 
court,  and  they  consented  that  the  case-made 
might  be  presented  to  the  Honorable  M.  G. 
Troup,  judge  of  the  court,  for  allowance  and 
settlement  the  24th  day  of  December,  1891, 
and  they  waived  notice  of  the  time  and  place 
of  settlement.  The  case  was  signed  by  the 
judge  December  24,  1891.  SecUon  548  of  the 
Code  of  Civil  Procedure  provides:  "The  case 
so  made,  or  a  copy  thereof,  shall,  within  three 
days  after  the  judgment  or  order  is  entered, 
be  served  upon  the  opposite  party  or  attor- 
ney who  may  within  three  days  thereafter 
suggest  amendments  thereto  in  writing,  and 
present  the  same  to  the  party  Ttiaking  the  case. 
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or  his  attorney.  The  case,  and  amendments 
shall  be  sabmitted  to  the  Judge,  who  shall 
settle  and  sign  the  same  and  cause  It  to  be  at- 
tested by  the  clerk  and  the  seal  of  the  court 
to  be  thereto  attached."  The  record  falls  to 
show  that  the  attorneys  for  the  plaintiffs 
were  present  at  the  signing  of  the  case.  They 
had  waived  the  service  of  notice  of  time  and 
place,  and  consented  that  the  case-made  might 
be  presented  to  the  Judge  for  settlement,  but 
they  did  not  agree  or  consent  that  the  Judge 
should  sign  the  case  as  thus  prepared,  which 
was  to  be  presented  for  allowance  and  set- 
tlement The  record  does  not  show  that  the 
plaintiffs  had  waived  their  right  to  suggest 
amendments  to  the  case  as  thus  made,  or  that 
they  had  not  suggested  amendments  in  writ- 
ing, nor  does  it  show  that  the  Judge  settled 
the  case.  It  shows  that  he  signed  and  al- 
lowed it  as  a  case-made.  It  nowhere  appears 
that  the  Judge  considered  any  amendments, 
•r  that  none  were  suggested,  or  the  counsel 
had  none  to  suggest,  or  that  they  had  waived 
in  any  manner  their  right  to  suggest  them. 
Safford  t.  Turner,  53  Kan.  729,  37  Pac.  983; 
Weeks  v.  Medler,  18  Kan.  427;  Railway  Co. 
V.  Greenwood,  1  ICan.  App.  330,  41  Pac.  225; 
Shoe  Co.  V.  Martin,  45  Kan.  707,  26  Pac.  424; 
Railway  Co.  v.  Roach,  18  Kan.  592.  The  case- 
made  not  showing  that  the  same  was  settled 
by  the  trial  Judge,  as  required  by  section  548 
of  the  Code  of  Civil  Procedure,  the  case  will 
be  dismissed  at  the  cost  of  the  plaintiffs  in 
emnr.    All  the  Judges  concurring. 


(4  Kan.  App.  654) 

MORRIS  et  al.  v.  MIX. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D;     Sept.  12,  1896.) 
MoRTOAGRs— Assumption  by  Grantee. 

The  liability  of  a  grantee  who  assumes 
the  payment  of  a  mortgage  on  land  conveyed  to 
him  depends  upon  the  personal  liability  of  his 
immediate  grantor.  If  the  grantor  is  not  so  lia- 
ble, the  mortgagee  cannot  claim  any  deficiency 
from  such  grantee. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Osborne  county. 

Action  by  Euretta  Mix  against  Marion  L. 
Swisher,  Margaret  A.  Swisher,  Jenkin  W. 
Morris,  and  John  Norton.  The  action  was  dis- 
missed as  to  defendants  Swisher,  and  from  a 
decree  for  plaintiff  against  the  remaining  de- 
fendants, the  latter  bring  error.    Reversed, 

W.  P.  Douthltt,  Eugene  Wolfe,  E.  E.  Ches- 
ney,  and  Wheat  &  Wheat,  for  plaintiffs  in  er-* 
For.    W.  H.  Clark,  for  defendant  in  error. 

GILKESON,  P.  J.  Euretta  Mix  brought 
suit  against  Marion  L.  Swisher  and  Mar- 
garet A.  Swisher  and  the  plaintiffs  in  error 
upon  a  certain  note  and  mortgage,  made,  ex- 
ecuted, and  delivered  by  the  said  Swishers  to 
R.  J.  Waddell  &  Co.  The  mortgage  sued  upon 
covered  the  following  real  estate,  viz.:  S.  W.% 
section  2,  township  10,  range  13,  and  E.  ^  N. 
W.  ^  section  11,  township  10,  range  13.    The 


allegations  of  the  petition  are  those  usually 
found  in  a  petition  for  foreclosure  of  a  mort- 
gage, and  in  addition  thereto  the  following: 
'Tliat  the  defendants  Jenkin  W.  Morris  and 
Emily  J.  Morris  became  the  legal  owners  of 
said  lands  in  the  mortgage  described  by  war- 
ranty deed  on  the  15th  day  of  October,  1888, 
from  one  E.  F.  Robinson  and  wife;  that,  aa 
a  part  of  the  consideration  for  said  lands,  Jem- 
kin  W.  Morris  and  Emily  J.  Morris  assumed 
and  agreed  to  pay  the  mortgage  sued  on  in 
this  action;  that  the  said  defendant  John  Nor- 
ton became  the  legal  owner  of  the  said  lands 
described  In  the  said  mortgage  on  the  20tb 
day  of  December,  1888,  by  virtue  of  a  deed  a 
copy  of  which  is  hereto  attached,"  etc.;  "that, 
as  a  part  of  the  consideration  for  said  lands, 
the  said  defendant  John  Norton  assumed  and 
agreed  to  pay  the  mortgage  sued  on  In  tbia 
action;  that  the  said  defendant  John  NortcHi 
and  his  wife  now  have  or  claim  to  have  some 
interest  in  or  to  said  lands  by  virtue  of  said 
deed,  herein  set  up  and  marked  'Exhibit  E,' 
but  whatever  interest,  lien,  or  right  they  may 
have.  If  afly,  to  said  lands,  is  Junior,  inferior, 
and  subject  to  the  lien  of  this  plaintiff";  and 
prayer  for  Judgment  against  all  the  defend- 
ants, for  foreclosure  of  the  mortgage,  sale  of 
lands,  and  that  all  defendants  be  barred,  etc 
The  deeds  referred  to  and  attached  to  the  peti- 
tion are:  (1)  E.  F.  Robinson  and  Adah  J.  Rob- 
inson to  Jenkin  W.  Morris,  dated  October  15, 
1888,  conveying  the  S.  W.  ^^,  of  section  2, 
and  the  E.  %  of  the  N.  W.  ^  of  secUon  11,  all 
in  township  10,  range  13,  Osborne  county, 
Kan.,  and  other  tracts,  and  containing  the  fol- 
lowing clause:  "To  have  and  to  hold  the  same 
together  with  all  and  singular  the  tenements, 
hereditaments,  and  appurtenances  thereto  be- 
longing or  In  anywise  appertaining,  forever. 
And.  said  parties  of  the  first  part,  for  them- 
selves, their  heirs,  executors,  or  administra- 
tors, do  hereby  covenant,  promise,  and  agree 
to  and  with  the  said  party  of  the  second  part 
that  at  the  delivery  of  these  presents  they  are 
lawfully  seised  In  their  own  right  of  an  ab- 
solute and  Infeasible  estate  of  Inheritance  in 
fee  simple  of  and  in  all  and  singular  the 
above  granted  and  descrll)ed  premises,  witb 
the  appurtenances;  that  the  same  are  free, 
clear,  discharged,  and  unincumbered  of  and 
from  all  and  other  grants,  titles,  charges,  es- 
tate. Judgments,  taxes,  assessments,  and  in- 
cumbrances of  wliat  nature  or  kind  soever, 
except  mortgages  of  record  on  said  lands  and 
interest  thereon  from  this  date,  which  the 
grantee  herein  assumes  as  part  payment  (crop 
of  1888  retabied  by  grantor,  and  possession 
till  January  1st,  1880);  and  that  they  will  war- 
rant and  forever  defend  the  same  unto  said 
party  of  the  second  part,  his  heirs  and  assigns, 
against  all  and  every  person  or  persons  whom- 
soever lawfully  claiming  or  to  claim  the 
same."  (2)  Jenkin  W.  Morris  and  Emily  J. 
Morris  to  John  Norton,  as  follows:  "This  in- 
denture, made  this  26th  day  of  December,  A. 
D.  1888,  l}etween  Jenkin  W.  Morris  and  Bmlly 
J.  Morris,  Ms  wife,  of  Leavenworth  county. 
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in  tbe  state  of  Kamsas,  of  the  first  part, 
and  John  Norton,  of  Shawnee  county,  in 
the  state  of  Kansas,  of  the  second  part,  wit- 
nesseth:  That  said  parties  of  the  first  part, 
in  consideration  of  the  sum  of  one  and 
no/ioo  dollars,  the  receipt  whereof  is  hereby 
acknowledged,  do  by  these  presents  remise, 
release,  and  quitclaim  unto  said  party  of  the 
second  part,  his  heirs  and  assigns,  all  the 
following  described  real  estate,  situated  in 
the  county  of  Osborne  and  state  of  Kansas, 
to  wit:  The  southwest  quarter  (8.  W.  ^4) 
of  section  two  (2),  township  ten  (10),  range 
thirteen  (13)  west;  also,  the  east  half  of  the 
northwest  quarter  (E.  ^  N.  W.  ^  section 
eleven  (11),  township  ten  (10),  range  thir- 
teen (13)  west;  also,  the  southwest  quarter 
(8.  W.  m  of  section  twenty  (20),  township 
eight  (8),  range  thirteen  (13)  west;  also,  the 
west  half  (W.  ^  of  section  twenty-nine 
(29),  township  eight  (8),  range  thirteen  (13) 
west,— all  in  Osborne  county,  Kansas,  ac- 
cording to  the  United  States  government 
Surrey,  thereof.  The  grantee  hereby  as- 
sumes all  liability  of  the  grantor  on  account 
of  any  mortgages  against  said  property.  To 
hare  and  to  hold  the  same,  together  with  all 
and  singular  the  ten^nents,  hereditaments, 
and  appurtenances  thereunto  belonging  or  in 
anywise  appertaining,  forever.  In  witness 
whereof  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  the  day  and 
year  first  above  written.  Jenkin  W.  Mor- 
ris. [Seal.]  Emily  J.  Morris.  [Seal.]"  Sum- 
monses issued  thereon  as  follows:  To  the 
sheriff  of  Chautauqua  county  for  Marion  L. 
and  Margaret  A.  Swisher;  to  the  sheriff  of 
Shawnee  county  for  John  Norton  and  Mrs. 
John  Norton;  to  the  sheriff  of  Leavenworth 
county  for  Jenkin  W.  Morris  and  Emily  J. 
Morris,— which  were  duly  served  and  re- 
turned. None  of  the  defendants  so  served' 
appeared  In  the  action.  Upon  the  trial  of 
this  cause  the  plaintiff  dismissed  her  action 
"without  prejudice  as  to  Marion  L.  Swisher 
and  Margaret  A.  Swisher,  his  wife,  it  being 
shown  to  the  court  that  said  defendants 
Margaret  A.  Swisher  and  Marion  L.  Swisher 
had  no  interest  In  the  lands  described  in  tbe 
petition  of  said  plaintiff  at  the  time  of  the 
b^lnning  of  the  action."  And  thereupon 
the  court  found  as  follows:  "After  hearing 
the  evidence,  finds'  that  all  the  allegations 
and  averments  contained  In  the  petition  of 
said  plaintiff  filed  herein  are  true,  and  that 
there  Is  due  from  said  defendants  Jenkin 
W.  Morris  and  John  Norton  to  the  said  plain- 
tiff, on  the  notes  and  mortgage  sued  on  in 
this  action,  the  sum  of  eleven  hundred  thir- 
ty-eight and  i-'/ioo  dollars,"— and  rendered 
judgment  accordingly.  There  Is  no  Indorse- 
ment upon  either  of  the  stunmonses  issued 
herein  of  the  amount  for  which  judgment 
will  be  taken  If  defendants  fail  to  appear. 
Defendants  Morris  and  Norton  brtng  the  ease 
here  for  review  upon  the  transcript. 

The  principal  question  In  this  case  is  as  to 
the  liability  of  Jenkin  W.  Morris  upon  the 


a^umption  clause  in  this  deed.  In  other 
words,  can  a  mortgagee  avail  hinliself  of  an 
assumption  to  pay  his  mortgage,  contained  in 
a  deed  to  an  intermediate  purchaser,  imless 
the  purchaser's  grantor  was  personally  liable 
to  pay  the  debt?  Robinson  Is  the  Immediate 
grantor  of  Morris.  From  whom  or  upon  what 
conditions  he  obtained  title  Is  not  shown.  It 
is  not  alleged  that  Robinson  assumed  this 
mortgage,  or  was  xmdcr  any  obligation  to  pay 
the  same,  or  bad  any  Interest,  legal  or  other- 
wise, in  having  Swisher's  covenant  performed. 
We  think  the  liability  of  the  grantee  results 
from  an  application— or,  more  correctly,  an 
extension— of  the  equitable  doctrine  of  subro- 
gation, and  the  authorities  with  great  uni- 
formity hold  "that  the  assuming  grantee  be- 
comes the  principal  debtor,  and  the  mort- 
gagor becomes  the  surety,  and  the  mortgagee 
Is  entitled.  If  at  all,  under  the  principle  of 
equity  that  'A  creditor  Is  entitled  to  the  ben- 
efit of  all  collateral  obligations  for  tbe  pay- 
ment of  the  debt  which  a  person  standing  In 
the  situation  of  a  surety  for  others  has  re- 
ceived for  his  Indemnity.'"  Does  not,  then, 
the  liability  of  the  grantee  to  the  mortgagee 
depend  upon  the  fact  that  his  Immediate 
grantor  is  also  personally  liable?  We  think 
80,  since  there  will  be  no  place  for  the  oi)era- 
tlon  of  subrogation  in  the  absence  of  such 
personal  liability  of  the  grantor.  And  from  a 
careful  and  very  extended  examination  of  the 
adjudicated  cases  we  are  irresistibly  led  to 
the  conclusion  that  the  liability  of  a  grantee 
who  assumes  the  payment  of  a  mortgage  on 
land  conveyed  to  him  depends  upon  the  per- 
sonal liability  of  his  immediate  grantor. 
Therefore,  if  a  grantor  is  not  so  liable,  the 
mortgagee  cannot  claim  any  deficiency  from 
such  grantee.  "A  mortgagee  cannot  avail 
himself  of  an  assumption  to  pay  his  mortgage, 
contained  In  a  deed  to  a  subsequent  purchas- 
er, unless  the  grantor  was  hlmsglf  personally 
liable  to  pay  the  debt.  It  therefor  not  appear- 
ing that  there  has  ever  existed  any  obligation 
on  the  part  of  De  Hart  to  indemnify  Pflaum 
against  the  mortgage  debt,  each  grantee  who 
assumed  the  payment  of  the  mortgage  was 
bound  thereby  only  to  indemnify;  and,  if  no 
liability  to  pay  the  mortgage  debt  existed  on 
tbe  part  of  the  immediate  grantor,  there  was 
no  ground  for  claim  of  indemnity  on  the  part 
of  the  grantor,  and,  consequently,  no  personal 
liability  on  the  part  of  the  grantee  to  pay  the 
mortgage  debt."  Norwood  v.  De  Hart,  30  N. 
J.  Eq.  412.  "An  action  brought  by  the  bold- 
er of  certain  premises,  liable  under  a  provi- 
sion, contained  in  a  deed  thereto  to  him,  that 
he  purchased  the  same  subject  to  two  cer- 
tain mortgages,  and  his  agreement  therein 
contained  to  assume  and  pay  the  same  as 
part  of  the  consideration  and  purchase  price 
of  said  premises,  cannot  be  maintained,  un- 
less it  is  alleged  and  proved  that  the  grantors 
of  said  owner  were  in  some  way  liable  to  pay 
the  plaintiff  therein,  or  bis  assignors,  the  debt 
secured  by  the  mortgages,  or,  at  least,  they 
bad  a  l^al  Interest  In  having  the  covenant 
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In  such  deed  perfonned."  Carrier  y.  Paper 
Co.,  73  Hun,  287,  26  N.  Y.  Supp.  414.  Als 
question  lias  also  been  discussed  by  Mr.  Desty 
In  bis  notes  to  King  v.  Whitely,  10  Paige, 
465  (4  Lawy.  Ed.  N.  Y.  Cb.  p.  1052),  and  be 
states  the  doctrine  to  be:  "Where  the  grantor 
of  an  equity  of  redemption  in  mortgaged 
premises  is  not  personally  bolden  for  the  debt, 
and  the  covenants  from  nim  contained  cov- 
enants of  seisin  and  warranty,  and  a  state- 
ment that  the  premises  are  subject  to  the 
mortgage  the  payment  of  which  is  assumed  by 
the  grantee,  the  latter  is  not  liable  personally 
for  the  mortgage  debt,  or  any  part  thereof. 
The  assumption  of  the  mortgage  debt  by  the 
subsequent  purchaser  will  not  in  any  case  be 
available  to  the  mortgagee,  unless  the  grantor 
was  himself  personally  liable  for  the  payment 
of  the  mortgage  debt.  Unless  the  grantor  is 
personally  liable  for  the  debt,  the  promise  of 
the  grantee,  the  purchaser,  is  held  to  Ik  a  mere 
nndum  pactum,  and,  of  course,  without  effi- 
cacy in  favor  of  either  the  grantor  or  mortga- 
gee. The  mortgages  cannot  look  to  the  gran- 
tee' personally  at  all,  because  the  assumption 
is  but  an  indemnity,  and,  the  grantor  not  be- 
ing liable,  the  indemnity  is  practically  a  nul- 
lity. To  make  the  promise  of  a  grantee  to 
pay  the  mortgage  available  to  the  mortgagee 
of  the  land  conveyed  to  him,  it  must  be  made 
to  a  person  personally  liable  for  the  mort- 
gage debt  Where  a  grantor  of  an  equity  of 
redemption  in  mortgaged  premises  is  not  per- 
sonally liable  to  pay  the  mortgage  debt,  and 
has  no  legal  or  equitable  interest  In  such  pay- 
ment, except  so  far  as  the  mortgage  may 
be  a  charge  on  the  land  mortgaged,  his  gran- 
tee thureof  incurs  no  liability  to  the  holder 
of  the  mortgage  by  reason  of  the  covenant  on 
his  part  contained  in  the  deed  to  assume  and 
pay  the  mortgage,"— citing  Trotter  v.  Hughes, 
12  N.  Y.  80;  Vrooman  v.  Turner,  CO  N.  Y.  280; 
Cashman  v.  Henry,  5  Abb.  N.  C.  232;  Blddel 
v.  BrizzohirA,  64  Cal.  361,  30  Pac.  fJOO;  Cro- 
well  V.  St.  Barnabas  Hospital,  27  N.  J.  Eq. 
656;  Crowell  v.  Currier,  27  N.  J.  Eq.  155; 
Norwood  V.  De  Hart,  30  N.  J.  Eq.  414;  Mount 
V.  Van  Ness,  33  N.  J.  Eq.  265;  Wise  v.  FuUer, 
29  N.  J.  Eq.  266;  Birke  v.  Abbott,  103  Ind.  1, 
1  N.  E.  485;  Huyler  v.  Atwood,  26  N.  J.  Eq. 
505. 

In  the  state  of  New  York  this  question  has 
arisen  in  almost  every  conceivable  form,  and 
the  more  it  has  been  discussed  the  clearer 
have  the  courts  become  in  their  statements  of 
it  In  Carter  v.  Holahan  92  N.  Y.  504,  the 
court  said:  "The  only  ground  upon  wliich  a 
liability  has  been  sustained  between  others 
than  the  immediate  parties  to  such  contract 
la  that  growing  out  of  the  relation  of  princi- 
pal and  surety,  whereby  one  becomes  entitled 
to  the  tyenefit  of  any  security  received  by  the 
other  from  a  party  primarily  liable  for  the 
payment  of  the  debt.  Drake  never  having 
been  personally  liable  for  the  payment  of  any 
part  of  the  mortgage  debt,  the  covenant  taken 
by  him  from  Kerr  did  not  Inure  to  the  bene- 
fit of  his  grantor,  or  to  that  of  the  holder  of 


the  mortgage.  Should  a  grantee  who  aasumea 
the  payment  of  a  mortgage  convey  to  a  third 
person,  taking  a  similar  covenant  for  his  in- 
demnity against  the  obligation  assumed  by 
blm,  his  grrantor  would  be  ^ititled  to  the  ben- 
efit of  that  contract  If  a  break,  however^ 
occurs  In  the  cliain  of  successive  covenants,, 
its  foundation  Is  destroyed."  And  this  doc- 
trine has  been  asserted  in  Thayer  v.  Marsh,. 
75  N.  Y.  840;  Dunning  v.  Leavltt,  85  N.  Y. 
30;  Wilbur  v.  Warren,  104  N.  Y.  192, 10  N.  E. 
263;  LoriUard  v.  Clyde,  122  N.  Y.  504,  25  N. 
E.  917;  Wager  v.  Link,  134  N.  Y.  125,  31  N. 
E.  213;  Dumherr  v.  Rau,.135  N.  Y.  219,  32 
N.  E.  49.  Also,  in  Minnesota.  Nelson  t. 
Rodgers  (Minn.)  49  N.  W.  526;  Brown  v.  Still- 
man,  43  Minn.  126,  45  N.  W.  2;  also,  in  Kel- 
ler V.  Ashford,  133  U.  8.  610,  10  Sup.  Ct.  494. 
In  New  Jersey  this  question  has  frequently 
been  before  the  courts,  and  thoroughly  consid- 
ered, aa  shown  by  cases  bef(»e  cited.  In  Mount 
V.  Van  Ness,  38  N.  J.  Eq.  205,  the  court 
used  the  following  language:  "If  the  grantor- 
la  not  personally  liable  for  the  mortgage 
debt  the  mortgagee  cannot  look  to  the  gran- 
tee pensonally  at  all,  because  the  assumption 
is  but  an  Indemnity,  and,  the  grantor  not  be- 
ing liable,  the  indemnity  is  practically  a  mere 
nullity.  Nor  does  the  fact  that  the  grantee 
obtained  the  benefit  of  the  mortgages,  by  hav- 
ing the  amount  allowed  to  him  as  part  of  the 
purchase  money,  make  any  difference.  The 
purchase  money  was  payable  to  his  grantor, 
and  the  assumption  is  to  him,  and  in  his  fa- 
vor." Thds  doctrine  obtains  in  Virginia.  ''In 
such  cases  the  mortgagee  does  not  acquire  a 
right  of  action  against  the  assuming  purchas- 
er, but  the  benefit  fiowlng  to  him  from  the 
contract  is  limited  to  a  right  to  be  subrogated 
to  the  rights  of  the  debtor.  His  right  is  sim- 
ply a  right  of  substitution,  subject  however, 
to  the  equities  between  the  purchaser  and  iiis 
immediate  grantor."  Osborne  v.  Cal>ell,  77 
Va.  462;  WiUard  v.  Worsham,  76  Va.  392, 
An  assuming  vendee  of  mortgaged  premises 
is  yet  not  liable  to  the  holder  of  the  mortgage, 
if  his  immediate  grantor  Is  not  personally  lia- 
ble, also,  upon  the  ground  tliat  an  assump- 
tion Is  a  mere  indemnity,  not  made  for  the 
benefit,  primarily,  of  the  bolder  of  the  mort- 
gage, before  the  indemnity  of  the  immediate 
vendor,  and  the  benefit  fiowlng  to  the  holder 
of  the  mortgage  from  the  contract  is  only  a 
right  to  be  subrogated  or  substituted  to  the 
right  of  the  immediate  grantor,  and  that  there 
is  no  consideration  for  anything  further  Uian 
a  mere  Indemnity.  Mellen  v.  Whipple,  1 
Gray,  317. 

But  It  is  contended  that  "a  i)er8on  for 
whose  benefit  a  promise  to  another  upon 
sufficient  consideration  Is  made  may  main- 
tain an  action  in  bis  own  name  against  his 
promisor."  This  is  undoubtedly  the  doctrine 
In  Kansas,  and  it  is  also  the  law  in  most 
of  the  states.  And  it  might  not  be  out  of 
place  at  this  point  to  state  that  in  Pennsyl- 
vania, one  of  the  few  states  which  holds 
that  a  person  assuming  the  payment  of  a 


Digitized  by 


Google 


Kan.) 


MORGAN  «.  SALINE  VALLEY  BANK. 


61 


mortgage  Is  Uablc,  even  though  his  vendor 
is  not  personally  liable  to  pay  the  same,  a 
third  party  for  whose  benefit  one  has  made 
a  promise  to  another  on  adequate  considera- 
tion cannot  sue  thereon  in  his  own  name, 
while  In  New  York  he  can.  In  Dunning  v. 
Leavitt,  85  N.  Y.  30,  this  proposition  was 
specially  pressed  upon  the  court:  that  the 
party  was  liable  to  such  vendee  for  the  rea- 
son that  a  third  party  can  maintain  an  ac- 
tion for  and  upon  a  promise  made  to  still 
another  party  for  the  benefit  of  the  third 
party.  The  court  says:  "It  is  said  that  the 
action  can  be  sustained  upon  the  doctrine  of 
I^wrence  v.  Fox,  20  N.  Y.  268,  and  kindred 
cases;  but  I  know  of  no  authority  to  sep- 
arate the  proposition  that  a  person  not  a 
party  to  the  promise,  but  for  whose  benefit 
the  promise  is  made,  can  maintain  an  ac- 
tion to  enforce  the  promise,  where  the 
promise  is  void  as  between  the  promisor 
and  the  promisee  for  fraud,  or  want  of  con- 
sideration, or  failure  of  consideration.  It 
would  be  strange,  I  think,  if  such  an  adju- 
dication could  be  found.  The  party  suing 
upon  the  promise,  in  cases  like  Lawrence  v. 
Fox,  Is  in  truth  asserting  a  derivative  right." 
In  Vrooman  v.  Turner,  60  N.  T.  280,  it  was 
held  that  "an  assumption  clause  in  a  deed 
did  not  give  a  right  of  action  to  the  mort- 
gagee where  the  grantor  was  not  himself 
liable  to  pay  the  mortgage  debt,  although 
in  that  eiuie  there  was  ample  consideration 
for  the  promise  of  the  defendant.  There  are 
limit.itioDS  upon  this  rule,  or,  rather,  the 
rule  is  not  so  far  extended  as  to  give  a  third 
person  who  has  only  an  indirect  and  inci- 
dental benefit  by  the  contract  the  right  to 
sue  npon  it."  In  the  case  of  SImson  v. 
Brown,  68  N.  Y.  355  et  seq.,  the  following 
language  is  used:  "It  Is  not  every  promise 
made  by  cue  to  another,  from  the  perform- 
ance of  which  a  benefit  may  Inure  to  a 
third,  which  gives  a  right  of  action  to  such 
third  person.  He  being  neither  privy  to  the 
contmct  nor  to  the  consideration,  the  con- 
tract must  be  made  for  his  benefit  as  its  o\y- 
Ject,  and  he  must  be  the  party  Intended  to 
be  benefited.  We  think  this  is  a  correct 
statement  of  law,"— citing,  among  other  au- 
thorities, Vrooman  v.  Turner,  69  N.  Y.  280; 
Dunning  v.  Leavitt,  85  N.  Y.  30;  Burton  v. 
Larkin,  36  Kan.  249,  13  Pac.  399.  "It  is  not 
sufficient  that  the  promise  be  made  by  one 
to  another,  from  the  performance  of  which 
a  benefit  may  inure  to  a  third.  The  con- 
tract must  I>e  made  for  his  benefit  as  Its  ob- 
ject, and  he  must  be  the  party  intended  to 
be  benefited.  JBurton  v.  Larkin,  supra.  The 
benefit  of  the  third  party  must  have  been 
the  object  of  the  contract,  within  the  con- 
templation of  the  parties.  The  parties  must 
have  bad  this  In  their  mind.  It  must  have 
been  more  than  .:nerely  Incidental.  It  must 
appear  a&  considered,  and  therefore  made, 
and  the  grantor  must  have  a  legal  Interest 
that  the  covenant  be  performed  In  favor  of 
the  party  claiming  performance." 


All  this  must  be  proved  by  more  than  the 
mere  production  of  an  assumption  clause  in 
the  deed  from  a  vendor  to  a  vendee,  for,  as 
the  Minnesota  cases  say,  "the  presumption 
is  that  the  vendor  and  vendee  of  mortgaged 
property  have  in  mind,  consider,  contem- 
plate, and  regard,  only  their  own  Interests, 
and  not  the  Interests  of  the  mortgagee." 
They  are  not  seeking  to  Increase  the  securi- 
ty of  the  mortgagee.  The  vendor  Is  seeking 
only  his  own  interests,— Indemnity  and  se- 
curity that  he  will  never  have  to  pay  the 
mortgage  after  he  has  parted  with  the  mort- 
gaged property, — and  tho  vendee  Is  seeking 
to  assume  to  promise  the  least  possible  in 
order  to  get  the  property;  and  any  other 
presumption  would  do  violence  to  the  well- 
known  course  of  business  in  such  transac- 
tions, and  would  contradict  the  universal 
experience  of  mankind.  The  vendor  of  mort- 
gaged property  Is  entirely  careless  and  In- 
different as  to  the  interests  of  the  mort- 
gagee. He  Is  anxious  to  sell,  and  cares 
nothing  about  the  mortgagee.  Would  he-im- 
peril his  sale  by  asking  or  insisting  that  his 
grantee  shall  assume  a  mortgage  for  which 
be  is  not  himself  personally  liable?  He  is 
perfectly  willing  tliat  the  property,  In  which 
he  is  no  longer  interested,  may  be  taken. 
Does  he  regard  the  Interests  of  the  mort- 
gagee as  of  more  importance  than  his  own, 
so  that  he  will  take  the  chances  of  spoiling 
his  sale  to  have  doae  a  thing  that  he  has  no 
Interest  in?  We  think  not.  And  what  has 
been  said  with  reference  to  the  liability  of 
Morris  applies  to  that  of  Norton,  and  with 
much  greater  forde,  for  Norton's  contract  is, 
strictly  speaking,  one  of  indemnity,  viz.: 
"The  grantee  hereby  assumes  all  liability  of 
the  grantor  on  account  of  any  mortgages 
against  said  property."  And  unless  Morris 
was  liable,  and  it  was  so  alleged  ajid  pi-oven, 
certainly  no  liability  could  attach  to  Norton. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  case  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed.     All  the  judges  concurring. 


(4  Kan.  App.   668> 
MORGAN  V.  SALINE  VALLEY  BANK. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.     Sept.  12,  1886.) 

Claims  aoainst  I;ecbi>bnts'  Est atis  —  Appeals 

TO      DiSTKlCT      COORT  —    PkaCTICB  —  GaRXISB- 

MENT — Rights  or  Plaintiff  ijj  Piiopebtt  At- 

TACHBD. 

1.  In  an  action  for  the  recovery  of  money  the 
plaintiff,  in  order  to  recover,  must  prove  by  sat- 
isfactory and  competent  evidence  what,  if  any, 
sum  is  due  him  from  the  defendant. 

2.  Upon  an  apppal  from  the  probate  to  the  dis- 
trict court,  the  latter  proceeds  to  try  the  case 
anew;  and  where  the  indebtedness  is  not  admit- 
ted it  devolves  upon  the  claimant,  before  he  is 
entitled  to  judgment,  to  establish  his  claim  by 
competent  testimony,  as  originally  required  ia 
the  probate  court. 

3.  The  provisions  of  the  Code  for  the  dispoar- 
tioD  of  attached  property,  under  the  terms  of 
section  185  of  the  justices'  act  (paragraph  5011, 
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Gen.  St.)  are  applicable  to  proceedings  in  attach- 
ment before  justices  of  the  peace. 
(Syllabus  by   the  Court.) 

Error  from  district  court,  Lincoln  county; 
W.  G.  Eastland,  Judge. 

Action  by  the  Saline  Valley  Bank  against 
Eula  Morgan,  administratrix  of  W.  F.  Mor- 
gan, deceased.  In  the  probate  court.  There 
was  a  judgment  for  defendant,  and  plaintiff 
appealed  to  the  district  court,  and  from  a 
judgment  there  rendered  In  Its  favor  de- 
fendant brings  error.     Reversed. 

David  Ritchie  and  Geo.  D.  Abel,  for  plain- 
tiff in  error.  C.  B.  Daughters,  for  defendant 
In  error. 

GILKESON,  P.  J.  This  action  was  orig- 
inally brought  in  the  probate  court  of  Lin- 
coln county,  Kan.,  by  the  Saline  Valley 
Bank,  as  plaintiff,  against  the  estate  of  W.  F. 
Morgan,  deceased,  to  establish  aa  a  claim 
against  said  estate  the  balance  due  upon  a 
certain  judgment  claimed  to  have  been  ren- 
dered by  one  James  H.  Smith,  a  justice  of 
the  peace  of  said  county,  against  said  W.  F. 
Morgan,  during  his  lifetime,  and  in  favor  of 
said  bank,  for  the  sum  of  $184.3o  and  Inter- 
est at  10  per  cent.  It  is  alleged  that,  in  the 
original  action  before  the  justice  of  the 
peace,  a  promissory  note  of  the  face  value 
of  $200  was  garnished  in  the  bands  of  one 
David  Ritchie,  and  by  him  turned  over  to 
the  court,  which  was  on  the  28th  day  of 
March,  1890,  sold  by  order  of  the  court,  for 
the  sum  of  $25,  at  constable's  sale.  The  pro- 
bate court  found  that  the.  judgment  and  de- 
mand of  tlie  Saline  Valley  Bank  had  been 
fully  paid,  and  rendered  judgment  against 
said  bank  for  costs.  From  this  judgment 
the  bank  appealed  to  the  district  court  of 
Lincoln  county,  Kan.,  and  upon  trial  bad 
therein  to  the  court,  jury  being  waived,  judg- 
ment was  rendered  against  the  estate,  and 
In  favor  of  said  bank.  Motion  for  new  trial 
filed  and  overruled,  and  the  administratrix 
brings  case  here  for  review. 

There  are  several  errors  assigned,  but  we 
shall  only  consider  two: 

"That  the  conrt  erred  In  rendering  judg- 
ment in  said  cause  without  requiring  the 
plaintiff  to  prove  its  said  claim,  said  deci- 
sion and  judgment  having  been  rendered  by 
said  court  without  any  proof  of  said  demand 
having  been  offered  by  said  plaintiff."  The 
record  shows  that  on  April  1st  notice  was 
served  on  the  administratrix  that  a  claim 
would  be  presented  against  the  estate  in  the 
probate  court  of  Lincoln  county  on  the  15th 
day  of  April,  at  the  hour  of  10  o'clock,  and 
that  the  claim  was  founded  upon  a  Judg- 
ment had  In  the  lifetime  of  the  said  W.  F. 
Morgan,  deceased,  before  a  justice  of  the 
peace  in  and  for  Elkhorn  township.  In  and 
for  said  county,  stating  the  amount  of  the 
demand,  and  attached  thereto  a  copy  of  the 
proceedings  had  before  the  justice  of  the 
peace,  and  an  affidavit  thereto  attached  In 
words  and  figures  as  follows,  to  wit: 


"State"  of  Kansas,  Idncoln  County— as.: 
Before  me,  the  subscriber,  a  probate  judge 
In  and  for  said  county,  personally  caine  A. 
Marshall,  and,  being  by  me  first  duly  sworn, 
upon  his  oath  says  that  the  account  there- 
to annexed  is  just  and  true  and  correct,  and 
that,  to  the  best  of  his  knowledge  and  be- 
lief, he  has  given  credit  to  the  estate  for  all 
payments  and  offsets  to  which  It  Is  entitled, 
and  that  the  balance  claimed,  $189.00,  is 
justly  due.  [Signed]    A.  Marshall. 

"Sworn  to  and  subscribed  before  me  this 
3rd  day  of  April,  1891.  H.  M.  Gllipin,  Pro- 
bate Judge." 

After  several  continuances  this  cause  was 
heard  by  the  probate  court,  who  rendered 
the  following  decision:  "Tuesday,  April  28th, 
1891,  10  o'clock  a,  m.  After  hearing  the 
evidence  and  argument  of  counsel,  and 
being  fully  advised  in  the  premises,  the  court 
finds  that  the  said  judgment  demand  of  the 
Saline  Valley  Bank  against  said  estate  has 
been  fully  paid,  and  the  costs  of  this  hear- 
ing, amounting  to  $6.85,  taxed  to  plaintiff." 
The  testimony  offered  In  the  probate  court 
has  not  been  preserved  in  the  record.  The 
bank  gave  notice  by  its  attorney  in  open 
court  of  an  appeal,  and  filed  the  affidavit  re- 
quired by  statute,  gave  bond,  and  took  its 
appeal  to  the  district  court  of  Lincoln  coun- 
ty, by  filing  a  transcript  of  the  proceedings 
had  In  the  probate  court  with  the  clerk  of 
the  district  court.  In  the  district  court  the 
administratrix  filed  an  answer,  consisting 
of  two  defenses:  (1)  Admitting  the  penden- 
cy of  a  certain  action  on  the  10th  of  Feb- 
ruary, 1890,  before  James  H.  Smith,  a  Jus- 
tice of  the  peace  In  and  for  Elkhorn  town- 
ship, Lincoln  county,  Kan.,  In  which  the  Sa- 
line Valley  Bank  was  plaintiff  and  W.  F. 
Morgan  was  defendant,  and  that  a  summons 
of  garnishment  was  duly  issued  and  served 
on  David  Ritchie,  and  that  he  answered  ad- 
mitting that  he  had  In  his  possession  a  cer- 
tain promissory  note  belonging  to  said  W. 
F.  Morgan,  and  that  by  order  of  the  court 
he  turned  the  same  over  to  the  court;  that 
afterwards  an  order  of  sale  was  issued  by 
said  court  to  E.  E.  Abbott,  the  constable 
thereof,  and  that  said  Abbott,  by  virtue  of 
the  said  order  of  srJe,  pretended  to  sell  the 
said  note  at  public  auction,  and  that  the 
plaintiff,  the  Saline  Valley  Bank,  pretended 
to  purchase  said  note  at  said  sale  for  the 
sum  of  $25;  that  said  pretended  sale  was 
absolutely  void;  that  afterwards  there  was 
paid  to  the  plaintiff,  the  Saline  Valley  Bank, 
the  sum  of  $208.70  upon  said  note,  which 
they  ask  to  be  offset  against  this  claim  and 
demand.  (2)  Alleging  that  no  notice  of  sale 
was  posted  for  10  days  previous  and  prior 
to  the  time  of  said  pretended  sale,  as  re- 
quired by  law,— and  prayer  for  Judgment 
that  the  sale  be  declared  void,  and  the  sum 
of  money  so  as  aforesaid  paid  be  offset 
against  the  demand.  The  plaintiff  filed  a  de- 
murrer to  the  first  cause  of  action  set  forth 
in  the  defendant's  answer,  that  It  did  not 
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state  facts  sufficient  to  constitute  a  defense, 
whicli  was  sustained  by  the  court,  and  re- 
plied to  the  second  cause  of  defense  by  a 
general  denial.  The  only  testimony  offered 
at  the  trial  in  the  district  court  shown  by 
the  record  is  that  of  B.  E.  Abbott,  the  con- 
stable, in  reference  to  the  time  when  he  re- 
ceired  the  order  of  sale,  and  when  he  post- 
ed his  notice  and  made  the  sale.  Paragraph 
28GS,  Gen.  St  18S9,  providee:  "Any  person 
may  exhibit  his  demand  against  such  estate 
by  serving  upon  the  executor,  or  administra- 
tor, a  notice  in  writing,  stating  the  nature 
and  amount  of  his  claim,  with  a  copy  of  the 
instrument  of  writing,  the  account  upon 
which  the  claim  is  lounded  and  such  claim 
shall  be  legally  exhibited  from  the  time  of 
serving  such  notice."  Paragraph  2870  pro- 
vides: "Any  person  having  a  demand  against 
any  estate  may  establish  the  same  by  the 
judgment,  or  decree  of  some  court  of  record 
in  the  ordinary  course  of  proceeding,  and 
exhibit  a  copy  of  such  Judgment  or  decree  to 
the  probate  court,  but  the  estate  shall  not 
be  liable  for  costs  in  any  such  proceed- 
ing commenced  within  one  year  from  the 
date  of  the  letters  of  administration."  Para- 
graph 2872  provides:  "No  probate  court  shall 
allow  any  demand  against  any  estate  un- 
less the  claimant  ilrst  make  oath  in  open 
court,  or  flle  an  affidavit  with  such  claim, 
stating,  to  the  best  of  his  l^nowledge  and 
belief  he  has  given  eredit  to  the  estate 
for  all  payments  and  offsets  to  which  it  is 
entitled,  and  that  the  balance  claimed  is 
justly  due.  The  affidavit  in  this  section  shall 
not  be  received  as  evidence  of  the  demand, 
but  the  same  shall  be  established  by  com- 
petent testimony  before  it  is  allowed  or  ad- 
justed." Paragraph  2080,  Gen.  St.  1889,  pro- 
vides: "Upon  the  filing  of  such  transcript 
and  papers  in  the  office  of  the  clerk  of  the 
district  court,  the  court  shall  be  possessed  of 
the  cause,  and  shall  proceed  to  hear,  try  and 
determine  the  6ame  anew,  without  regard 
to  any  erQor,  defect  or  other  imperfection  in 
the  proceeding  in  the  probate  court"  We 
think,  under  the  section  last  cited,  that  the 
Jurisdiction  of  the  district  court  is  strictly 
appellate,  the  same  as  it  would  be  in  the 
case  of  an  appeal  from  the  justice  of  the 
peace  court,  and  that  it  would  have  no 
larger  jurisdiction  than  had  the  probate  court 
in  the  first  instance.  This  being  true,  it  was 
incumbent  upon  the  bank  to  establish  Its 
claim  by  competent  testimony,  the  same  as 
is  required  to  be  done  In  the  probate  court 
under  paragraph  2872,  supra.  This  claim, 
being  founded  upon  a  Judgment  rendered  be- 
fore a  Justice  of  the  peace,  did  not  establish 
itself  under  paragraph  2870;  it  not  being  a 
judgment  of  a  court  of  record,  and  the  stat- 
ute expressly  provides  "that  after  the  tran- 
script is  filed,  the  district  court  shall  try  the 
case  anew."  And  certainly  to  try  It  anew, 
and  find  that  a  certain  amount  was  due, 
would  require  proof  of  the  amount;  and  In 
this  respect  there  is  a  total  failure  to  show 


any  amount  due  upon  the  judgment  of  th« 
justice  of  the  peace. 

Another  point  contended  for  by  the  plalntifl 
In  error  Is  "that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  ground  of  defense 
In  the  answer."  The  garnishment  process 
simply  gives  to  the  creditor  the  same  right  to 
enforce  the  payment  of  the  money  from  the 
garnishee  that  the  debtor  previously  had.  It 
Is,  hi  effect,  only  an  assignment  of  the  claim 
from  the  debtor  to  the  creditor.  The  cred- 
itor gains  no  more  or  greater  rights  than  the 
debtor  had,  and  the  garnishee  loses  no  rights, 
and  the  payment  of  the  money  can  be'  enfor- 
ced from  the  garnishee  to  the  creditor  only  by 
ordinary  action.  Board  v.  ScovUle,  13  Ean. 
32;  Phelps  v.  RaUroad  Co.,  28  Kan.  169;  Mull 
V.  Jones,  33  Kan.  115,  5  Pac.  383.  The  at- 
taching creditor  does  not  acquire  a  more  sum- 
mary remedy  for  the  collection  of  his  debt  by 
the  garnishment  order  than  the  defendant 
had.  Rice  v.  Whitney,  12  Ohio  St  358;  Secor 
V.  Witter,  39  Ohio  St  232;  Railroad  Co.  v. 
Hopkins,  94  U.  S.  11.  It  is  a  mistake  to  say 
that  the  liability  of  the  garnishee  is  fixed 
by  the  order  of  the  justice  of  the  peace.  Its 
office  is  to  give  the  plaintiff  the  right  of  ac- 
tion where  the  answer  discloses  an  indebted- 
ness to  the  defendant  That  liability  Is  not 
fixed  until  a  judgment  is  rendered  against 
him  in  such  action.  The  garnishment  binds 
him  for  any  debt  that  on  such  final  adjudica- 
tion may  be  found  due  from  him  to  defendant 
at  the  time  of  the  service  of  the  order  of  at- 
tachment and  'notice  (garnishment  summons) 
upon  him,  and  not  from  the  date  of  the  order 
of  the  justice  of  the  peace.  In  cases  of  all 
debts  not  yet  due,  no  action  can  be  commen- 
ced until  the  maturity.  If  the  instrument  is 
not  due  and  negotiable,  it  is  liable  to  become 
the  property  of  a  bona  fide  holder  before  ma- 
turity. Secor  V.  Witter,  39  Ohio  St.  232.  A 
mere  paper  i-videncing  debt  such  as  a  promis- 
sory note  in  the  hands  of  a  third  person  for 
the  purpose  of  enabling  him  to  collect  money 
due  the  owner  of  such  paper,  is  not  suscepti- 
ble of  being  proceeded  against  as  the  res  in  an 
attachment  suit;  for  though  It  belongs  to  the 
attachment  defendant,  it  is  not  the  debt  of 
which  it  gives  evidence,  nor  Is  it  property  be- 
yond the  value  of  the  mere  fabric.  The  third 
person  having  the  note  in  his  hands  for  col- 
lection Is  not  the  debtor  of  the  defendant 
The  fact  that  he  will  bo  the  possessor  of  mon- 
ey when  he  shall  have  collected  the  note  does 
not  alter  the  case,  for  to  be  gamlshable  he 
must  owe  money  or  hold  liable  property  at 
the  time  of  the  service  upon  him.  This  is  the 
rule  in  New  York,  New  Hampshire,  Maine, 
Massachusetts,  Connecticut,  Vermont  Ala- 
bama, Texas,  Pennsylvania,  Illinois,  and  Mis- 
sissippi, and  the  principle  is  so  held  in  every 
state,  except  where  such  evidences  are  made 
attachable  by  statute.  And  it  Is  nowhere 
held  that  the  mere  evidence  of  a  debt  is  the 
debt  itself,  any  more  than  that  a  tlUe  deed  Is 
the  land  itself;  and,  where  evidences  of  debt 
are  made  attachable  by   statute,   they  are 
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usually  attached  as  representing  the  debt,  or 
facilitating  the  collection  of  it.  When  the 
notes  are  impounded,  they  are  merely  held  to 
prevent  their  circulation,  transfer  by  mere  de- 
liTcry,  etc.,  in  order  to  conserve  the  debt  due 
the  defendant,  that  it  may  remain  available 
to  the  plaintiff  upon  his  obtaining  Judgment. 
The  attachment  defendant  owns  the  paper. 
A  third  person  may  possess  it,  but  the  obligor 
of  the  note  Is  the  defendant  debtor,  and  the 
person  who  ought  to  be  garnished,  not  the 
attorney  who  holds  the  written  paper  for  the 
purpose  of  collecting  the  amount  acknowl- 
edged ^y  the  note  to  be  due  the  defendant; 
for  notes,  duebills,'  books  of  account,  and  all 
other  evidences  of  debt  that  have  been  taken 
by  the  sheriff  or  other  officer  as  the  property 
of  the  defendant  in  attachment,  are  not  chos- 
es  in  possession,  nor  property,  within  the 
meanlag  of  section  47  (paragraph  4S93,  Gen. 
St.),  Justices'  Code,  nor  within  the  meaning 
of  the  law  of  attachmert.  And  the  statutes 
are  not  to  be  construed  as  extending  the 
meaning  unless  where  such  interpretation  is 
obviously  the  right  one  by  the  terms  of  the 
statute. 

Paragraphs  4306-4311  provide  for  the  dis- 
IMsition  of  attached  property  (and,  we  think, 
are  certainly  applicable  to  the  Justice  of  the 
peace  court,  under  paragraph  5011),  and  spe- 
cially mention  the  property  so  to  be  disposed 
of,  either  by  receiver  or  by  the  sheriff  or  other 
officer  attaching  the  property.  We  think 
these  provisions  of  the  Code  extend  to  and 
are  applicable  to  the  Justice  of  the  peace 
court.  Points  v.  Jacobia,  12  Kan.  54;  Stev- 
ens V.  Able,  15  Kan.  5S4;  Clark  v.  Wiss,  34 
Kan.  553,  9  Pac.  281;  Israel  v.  Nichols,  37 
Kan.  68,  14  Pac.  438.  The  levy  upon  the 
written  evidence  of  a  credit  due  the  defend- 
ant, in  the  form  of  a  note  of  hand,  found  in 
the  pos.sess!on  of  the  defendant,  or  of  some 
bank  or  other  agent  of  his,  Instead  of  garnish- 
ing the  creditor  who  owes  him  the  debt  evi- 
denced by  the  note.  Is  not  different  in  prin- 
ciple from  the  attachment  of  books  of  ac- 
■couct  instead  of  garnishing  those  who  owe 
what  the  accovmts  show  to  be  due  the  de- 
fendant. In  the  latter  case  it  is  held  "that 
levy  on  tlie  'iccount  books  Is  not  a  levy  on 
the  debts  charged  therein,  due  by  others  to 
the  defendant."  Wap.  Attachm.  167-170; 
Lesher  v.  Getman,  30  Minn.  321,  15  N.  W. 
309;  Ide  V.  Harwood,  30  Minn.  191,  14  N.  W. 
SS4.  If  one  creditor  should  attach  the  prom- 
issory note  found  in  the  possession  of  the 
debtor,  and  another  should  atttch  the  debt 
Itself  in  the  hands  of  the  party  owing  the 
debt  (the  obligor  in  the  notes)  by  the  process 
of  garnishment.  It  would  plainly  appear  that 
the  first  would  have  seized  only  the  evidence 
of  the  indebtedness,  while  the  second  would 
have  attached  the  debt  Which  would  have 
created  a  lien?  Which  would  have  some- 
thing susceptible  of  being  proceeded  against 
as  the  res  in  the  ancillary  proceeding?  Cer- 
tainly the  creditor  who  had  garnished  the 
obligor  would  be  the  only  attachee  of  the 


credit  due  to  the  defendant.  Prout  v.  Grout, 
72  111.  456.  The  other,  having  merely  the 
evidence  of  the  fact  that  the  maker  of  the 
note  owes  the  defendant,  would  have  noth- 
ing attached  which  could  be  proceeded 
against  In  a  conflict  between  the  rival  cred- 
itors, there  can  be  no  doubt  that  the  one  who 
should  garnish  the  maker  of  the  note  and 
attach  the  defendant's  credit  In  the  gar- 
nishee's hands  would  be  preferred,  unless  the 
second  attachment  was  made  after  the  official 
attaching  the  note  had  given  notice,  as  re- 
quired by  section  209  of  the  Code  (paragraph 
4308,  Gen.  St  1889),  which  provides  that  the 
receiver  shall  give  notice  of  the  appoint- 
ment to  the  persons  Indebted  to  the  defend- 
ant and  from  the  date  of  such  notice  the 
debtors  shall  stand  liable  to  the  plaintiff  in 
attachment  for  the  amount  of  money  or  cred- 
its in  their  bands,  or  due  from  them  to  the 
defendant  in  attachment  and  shall  account 
therefor  to  the  receiver.  And  section  211 
(paragraph  4310),  provides  that,  "when  a  re- 
ceiver is  not  appointed,  the  sheriff  or  oth«f 
officer  attaching  the  property  shall  have  the 
same  powers  and  perform  all  the  duties  of  a 
receiver,"  etc. 

I  do  not  hold  that  a  note  cannot  be  sold,  but 
hold  that  If  it  is  sold.  It  must  be  under  the 
provision  of  the  Code  for  the  disposal  of  at- 
tached property,  and  an  attempt  must  be 
first  made  to  collect  it;  then,  if  not  collecti- 
ble, or  If  it  has  a  greAt  while  to  run,  or  from 
other  circumstances  that  might  arise,  which, 
in  the  Judgment  of  the  court,  would  make  it 
for  the  best  Interests  of  all  concerned  to  have 
it  sold.  Nor  are  the  views  herein  expressed 
in  conflict  with  the  decisions  of  our  supreme 
court  in  Blai4  v.  Irby,  25  Kan.  499;  Id.,  31 
Kan.  716,  3  Pac.  499;  Beamer  v.  Winter,  41 
Kan.  596,  21  Pac.  1078,— to  which  our  atten- 
tion has  been  called.  In  the  flrst-clted  case, 
the  court  decided  that  under  the  tax  law  a 
note  was  a  chattel,  and  that  under  a  tax 
warrant  the  sheriff  had  the  right  to  sell  the 
same;  but  under  the  law  governing  the  col- 
lection of  taxes,  there  Is  no  special  provision 
as  to  the  disposition  of  property  taken  under 
the  warrant  and,  besides,  the  note  might  be 
the  Identical  property,  or  a  portion -thereof, 
that  was  originally  taxed,  liable  for  the  pay- 
ment of  the  tax  assessed;  and  when  this 
case  came  again  before  the  court  it  merely 
decided  that  the  sale  so  made  was  valid,  not- 
withstanding the  maker  of  the  note  purchased 
it,  and  that  mere  suspicion  of  fraud  would 
not  be  enough  to  set  aside  the  sale.  And  In 
Beamer  v.  Winter,  41  Kan.  506,  21  Pac  1078, 
the  court  held  that  when  a  note  taken  in 
garnishment  was  sold,  it  must  be  sold  in  the 
same  township  where  seized.  But  I  have 
been  unable,  after  a  careful  search,  to  find 
where  the  supreme  court  had  ever  decided 
that  a  note  taken  by  garnishment  process  be- 
fore due  could  be  sold  &<■  other  personal  prop- 
erty, and,  on  the  contrary,  the  weight  of  au- 
thority Is  against  it  But,  aside  from  all 
this,  I  tliink  It  is  the  duty  of  a  court  to  pro- 
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tect  an  parties  to  the  action,  and  not  aHow 
the  propertr  of  the  defendant  to  be  eaten  up 
tn  costs,  which  are  shown  in  this  case  to  be 
unnecessary.  No  attempt  was  mnde  to  col- 
lect this  note,  or  to  ascertain  if  it  was  collect- 
ible, but  It  was  at  once  sold  and  purchased 
by  the  plaintiff  in  this  action  at  a  small  price, 
Tiz.  $2o;  the  note  being  for  $200,  with  inter- 
est at  7  per  cent.,  while  the  debt  sued  upon 
was  less  than  the  face  of  the  note,  being 
only  for  $189.  They  do  not  deny,  but,  on 
the  contrary,  admit,  by  their  demurrer,  that 
they  received  $207.70  on  this  note  In  a  very 
short  time  after  they  purchased  it,  on  the 
rery  day  It  became  due,  and  now  aslc  this 
court  to  say  that,  in  addition  to  wliat  they 
have  already  collected,  which  is  more  than 
the  amount  of  their  original  indebtedness, 
they  may  recover  from  the  debtor's  estate 
$207  in  addition;  in  other  words,  to  allow  this 
plaintiff  to  recover  $414  upon  a  Judgment 
which,  at  the  ntmost,  could  only  be  $184.35, 
with  interest  at  10  per  cent,  from  February 
10,  1S90,  to  September  3,  1893,  amounting  in 
the  aggregate  to  $213.53  and  costs.  We  can- 
not consent  to  this  proposition.  As  we'  have 
said,  the  ganilsbment  process  vested  no  abso- 
lute property  In  the  thing  garnished.  It 
merely  gives  the  creditor  the  right  to  collect 
the  indebtedness  the  same  as  the  defendant 
had,  and,  when  so  collected,  to  apply  the 
proceeds  to  the  liquidation  of  his  debt  And 
we  think  the  defendant  had  a  right,  and 
should  have  been  allowed,  to  show  tliat  this 
debt  had  been  paid,— that  the  plaintiff  had 
recovered  all  he  was  entitled  to  receive.  The 
judgment  In  this  case  will  be  reversed,  and 
new  trial  ordered. 


(4  Kan.  A.  E?6) 

BEEDT  V.  STATU. 
<CiMirt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  0.     Sept.  9,  1896.) 
School  Li.sds — Application  fob  FuBcai.sa — Vo 

TICS. 

1.  An  applicant  for  the  pnrchase  of  school 
lands,  under  paragraph  57C9,  Gen.  St.  18S9,  is 
mot  required  to  publish  his  notice  10  days  prior 
to  the  filins  of  his  petition.  It  is  sufficient  it 
■nch  notice  has  been  published  10  days  prior  to 
the  day  Bet  for  the  hearing  of  such  application. 

2.  A  notice  in  the  following  form:  "The  un- 
dersigned hereby  gives  notice  tiuit  he  will,  on 
the  2d  day  of  April,  1894,  make  an  application 
to  the  probate  court  of  Rawlins  county,  Kan- 
sas, to  purchase  the  followine  described  «chool 
land,  situated  in  the  organized  county  of  Raw- 
lins. Kansas,  viz.:  The  8.  E.  quarter,  S.  W. 
quarter,  N.  W.  quarter,  N.  E.  quarter  of  the  S. 
E.  qaarter  of  section  16,  townsnip  5,  range  36. 
He  names  the  following  persona  to  prove  his 
settlement,  continuous  residence,  and  improve- 
ments, viz.:  C.  M.  Hunter,  residence,  Penueka; 
Joe  Conner,  residence,  Pentheka,  Kan.  Done 
at  At  wood,'  county  of  Rawlins,  Kansas,  this 
16th  day  of  March,  1894.  Daniel  Beedy,  Pe- 
titioner,— is  not  fatally  defective,  inde6nite,  or 
flncertain  as  to  the  land  desired  to  be  purchased. 

(Syllabus  by  the  Court.) 

Brrar  from  district  court.  Rawlins  county. 
Application  of  Daniel  Beedy  for  the  pur- 
chase of  school  lands.    Demurrer  to  the  ap- 
T.46P.no.2— 6 


plication  sustained,  and  plaintiff  brings  er- 
ror.   Ueversed. 

M.  A.  Wilson,  for  plaintiff  In  error.  W.  Mc> 
B.  Whcalen,  for  the  State. 

OILKESON,  P.  J.  Ob  the  16th  day  ot 
March,  1894,  Daniel  Beedy  filed  his  petition 
In  the  probate  court  of  Rawlins  county,  Kan., 
to  purchase  certain  school  land  in  said  Raw- 
lins county,  Kan.    The  petition  alleges: 

"That  your  pfetitloner  would  respectfully 
represent  to  this  honorable  court  that  he  is 
over  the  age  of  21  years,  the  head  of  a  family, 
and  that  be  did  on  the  20th  of  August,  1893. 
make  actual  settlement  upon  and  has  im- 
proved the  southeast  quarter  of  section  16, 
township  5  south,  range  36,  in  the  organ- 
ized county  of  Rawlins,  Kansas,  and  that  he 
has  resided  thereon  continuously,  and  made 
it  his  only  home,  since  the  20tb  day  of  Au- 
gust, 1893,  being  a  period  of  six  months  im- 
mediately prior  to  the  appraisement  of  said 
land.  That  said  land  was  appraised  on  the 
16th  day  of  March,  1894,  at  the  sum  of  $480, 
and  that  the  improvements  on  said  land  made 
by  your  petitioner  consist  of  a  permanent 
dwelling  honse  and  the  following  other  im- 
provements: One  borse  and  cow  stable,  hen 
honse,  hog  pen,  feed  yards,  well,  pump,  and 
piping,  with  barrehs  set  In  the  ground,  one 
frame  granary,  connected  to  tlie  house,  16x24, 
— and  were  appraised  at  the  sum  of  two  hun- 
dred and  forty  two  dollars  ($242).  That  be 
has  given  ten  days'  notice,  through  a  news- 
paper of  general  circulation,  of  the  hearing 
of  this  petition.  That  the  names  and  resi- 
dences of  the  witnesses  by  whom  he  expects 
to  prove  said  settlement  and  improvements 
are  as  follows,  viz.:  J.  M.  Hunter,  residence, 
Pentheka,  Kan.;  J.  Conner,  residence,  Pen- 
theka, Kan.  That  a  copy  of  said  notice  Ir 
hereto  appended.  That  he  has  not  heretofore 
purchased  school  land  under  the  provisions 
of  the  act  providing  for  the  purchase "  of 
school  land,  approved  February  18,  1896,  or 
under  the  provisions  of  the  act  of  which  said 
act  is  amendatory.  Now,  therefore,  your  pe- 
titioner would  respectfully  ask  that  he  be  per- 
mitted to  pnrchase  said  land  at  the  appraised 
value  thereof,  as  provided  by  law.  And  your 
petitioner  will  ever  pray.     Daniel  Beedy. 

"State  of  Kansas,  County  of  Rawlins— ss.: 
I,  Daniel  Beedy,  being  duly  sworn,  depose 
and  say  that  I  have  read  the  foregoing  pe- 
tition, and  know  the  contents  thereof,  and 
that  each  and  all  of  the  statements  contained 
therein  are  correct  and  tru&  So  help  me  God. 
Daniel  Beedy. 

"Subscribed  and  sworn  to  In  my  presence 
and  before  me  this  16th  day  of  March,  1894. 
a.  Leeper,  Probate  Judge.     [SeaL]  " 

And  on  the  23d  day  of  March  he  published 
his  notice,  as  follows: 

"The  imdersigned  hereby  grtves  notice  that 
be  will,  on  the  2d  day  of  April,  1894,  make 
an  application  to  the  probate  court  of  Raw- 
lins county,  Kansas,  to  purchase  the  follow- 
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lag  described  school  land,  8itiia.ted  in  the  or- 
ganized county  of  Rawlins,  Kansas,  viz.: 
The  S.  E.  quarter,  S.  W.  quarter,  N.  W. 
quarter,  N.  E.  quarter  of  the  S.  B.  quarter  of 
section  IC,  township  5,  range  36.  He  names 
the  following  persons  to  prove  his  settlement, 
continuous  residence,  and  improvements,  viz.: 
O.  M. -Hunter,  residence,  Penthdia;  Joe  Con- 
ner, residence,  Pentheka,  Kan.  Done  at  At- 
wood,  county  of  Rawlins,  Kansas,  this  16th 
day  of  March,  1894.  Daniel  Beedy,  Peti- 
tioner." 

And  due  and  legal  proof  thereof  was  made 
and  returned  to  the  court. 

Proof  of  publication: 

"State  of  Kansas,  Rawlins  County— ss.: 
J.  F.  Price,  of  lawful  age,  being  first  duly 
sworn,  deposeth  and  saith  that  he  Is  the  pub- 
lisher of  the  Times,  a  weekly  newspaper  pub- 
lished In  the  city  of  Atwood,  county  of  Raw- 
lins, Kansas,  and  of  general  circulation  in 
said  county,  and  which  said  newspaper  has 
been  contlnu6usly  and  uninterruptedly  pub- 
lished In  said  county  during  the  period  of  flf- 
ty-two  consecutive  weeks,  immediately  prior 
to  the  first  publication  of  the  notice  herein- 
after mentioned;  and  that  a  notice,  of  which 
a  true  copy  is  hereto  attached,  was  published  ' 
In  the  regular  and  entire  issue  of  said  news- 
paper for  two  consecutive  weeks,  the  first 
publication  being  made  as  aforesaid  on  the 
23d  day  of  March,  A.  D.  1894.  And  aiHant 
further  says  that  be  has  personal  knowledge 
of  the  statements  set  forth,  and  that  they  are 
true.    J.  P.  Price. 

"Subscribed  and  sworn  to  before  me  this 
2d  day  of  April,  A.  D.  1894.  A.  K.  Bone, 
County  Clerk.     [Seal.]" 

Uiwn  April  2d  the  cause  came  on  to  be  heard 
by  the  court,  and  was  by  the  court  refused. 
Beedy  appealed  to  the  district  court,  and  In 
that  court  the  county  superintendent  on  the 
19th  day  of  April  filed  his  demurrer  as  follows: 

"In  the  District  Court  of  Rawlins  County, 
State  of  Kansas— ss.:  In  the  Matter  of  the 
Application  of  Daniel  Beedy  to  Make  Proof 
on  S.  h.  S.  E.  Sec.  16,  T.  5,  B.  36.  Demur- 
rer. And  now  comes  the  defendant  in  the 
above  action,  by  the  county  superintendent  of 
public  instruction,  W.  McE.  Whealen,  and  de- 
murs to  plaintiff's  petition  for  the  f(*Iowlng 
reasons:  Defendant  for  grounds  of  demurrer 
says  that  the  court  has  no  jurisdiction  of  the 
subject  of  the  action.  Defendant,  for  further 
grounds  of  demurrer,  says  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  W.  McE.  Whealen.  Co. 
Supt." 

Indorsements:  "No.  1419.  Demurrer.  Filed 
April  19th,  1894.  S.  W.  Gaunt,  Clerk." 
—Which  was  heard  by  the  court  on  the  29th 
day  of  May,  1894,  and  the  following  oraer  was 
made:  "Thereupon  said  cause  came  on  for 
trial  upon  the  petition  of  Daniel  Beedy  to  be 
allowed  to  purchase  the  southeast  quarter  of 
section  sixteen  (16),  in  township  five  (5)  south, 
range  thirty  six  (36),  in  Rawlins  county,  Kan- 
sas, and  upon  the  demurrer  to  said  peuaon  by 


the  superintendent,  W.  McE.  Whealen.  There- 
upon said  demurrer  was  duly  argued  and  sub- 
mitted to  the  court  The  court,  being  fully  ad- 
vised In  the  premises,  finds  that  said  demurrer 
is  well  taken;  that  said  petition  does  not  state 
a  cause  of  action;  that  said  applicant,  Daniel 
Beedy,  is  not  entitled  to  purchase  said  school 
land;  that  said  applicant,  Daniel  Beedy,  did 
not  purchase  said  land  in  his  pretended  notice 
of  the  presentation  of  his  petition  to  be  al- 
lowed to  piut:hase  school  land.  It  Is  therefore 
ordered,  considered,  and  adjudged  by  the  court 
that  said  demurrer  be  sustained,  and  said  peti- 
tion dismissed,  at  the  costs  of  Daniel  Beedy 
herein  taxed  at  $58.85,  for  which  let  execution 
issue.  To  all  of  which  the  said  Daniel  Beedy 
objected  and  excepted."  Motion  for  new  trial 
filed  and  overruled.  Beedy  brings  the  case 
here  for  review. 

The  defendant  In  error  contends  that  the 
judgment  of  the  district  court  should  be  af- 
firmed for  three  reasons: 

Fhrst  Want  of  jwlsdlction,  for  the  reason 
that  on  the  16th  of  March,  1894,  when  the  pe- 
tition was  verified  before  the  probate  judge, 
the  record  docs  not  show  that  the  probate 
court  was  in  session.  That  this  is  not  well 
taken  needs  no  argument,  scarcely  comment. 
We  know  of  no  law  requiring  the  probate  court 
to  be  in  session  to  enable  the  judge  thereof  to 
administer  oaths,  or  for  the  purpose  of  filing 
papers  therein. 

The  second  reason  is  not  as  clear  as  it  might 
be,  and  we  will  quote  the  statement:  "The 
publisher's  affidavit  shows  that  the  first  publi- 
cation notice  was  made  on  the  23d  of  March, 
1894.  The  applicant,  Daniel  Beedy,  claims  the 
preferred  right  to  purchase  said  schodl  lands 
under  paragraph  5769,  Gen.  St  1889,  whicn 
lays  down  the  conditions  precedent  to  the 
acquiring  of  said  preferred  rights.  Among  oth- 
ers is  the  following,  viz.:  'Any  i>er8on  may 
•  •  •  file  in  the  probate  court  of  his  county 
a  verffied  petition  stating  therein  •  •  •  that 
he  has  griven  ten  days'  public  notice  through 
a  newspaper  of  general  circulation  in  the 
county  wherein  said  land  Is  situated,  setting 
forth  in  said  notice  a  description  of  the  land, 
the  names  and  residence  of  the  witnesses  by 
whom  he  expects  to  prove  said  settlement,  the 
time  when— the  time  to  be  fixed  by  the  probate 
judge — said  petition  will  be  heard  by  the  pro- 
bate court,  and  asking  that  he  be  allowed  to 
purchase  said  lands.'  This  Is  a  condition 
precedent,  and  must  be  done  prior  to  the  filing 
of  said  petition  in  said  probate  court,  or  tue 
petitioner  accluircs  no  preferred  right  to  pur- 
chase said  school  lands."  From  the  statements 
above  quoted  we  assume  that  the  point  in- 
tended to  be  raised  Is  that,  as  the  notice  had 
not  been  published  10  days  prior  to  the  fifing 
of  the  petition.  It  and  all  subsequent  proceed- 
ings were  invalid.  We  cannot  agree  with 
them  in  this,  nor  do  we  think  the  paragraph 
will  bear  any  such  construction.  It  does  not 
say  so  In  plain  words,  nor  can  it  be  Inferred; 
and  if,  on  the  day  of  hearing,  such  notice  has 
been  given,  we  think  It  Is  sufficient     It  is  one 
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of  the  things  to  be  proven  on  the  trial,  the 
same  as  the  serrice  of  any  other  notice.  Its 
object  Is  to  notify  the  public  that  on  a  cer- 
tain day  he  will  asli  to  purchase.  It  is  to  pro- 
tect the  rights  of  others  who  may  luve  cl:iiuis 
thereto,  and  to  give  them  time  to  prepare  for 
liny  resistance  they  may  have  to  offer  to  pre- 
vent the  schocri  lands  from  being  surreptitious- 
ly obtained.  It  in  uo  way  establishes  his  rights 
as  a  preferred  purctiaser.  These  are  estab- 
lished by  compliance  with  the  other  provisions 
of  the  statute,  viz.:  Settlement,  and  actual 
continuous  residence  for  sbc  months,  malting 
it  bJs  only  home  for  that  period;  Improving 
the  same,  and  iiaving  a  permanent  dwelling 
thereon,  prior  to  the  appraisement;  filing  his 
petition  within  60  days  after  Its  appraisement. 
Then,  as  we  have  said,  If,  on  the  day  of  trial, 
it  is  shown  to  the  court  by  legal  proof  that 
the  public  have  been  notllled,  their  rights  have 
Iieen  protected,  no  one  can  compiahi.  No  ad- 
vantage has  been  taicen.  The  notice  has  ful- 
filled its  mission,  and  if  the  proof  sustains 
the  allegations  of  the  petition,— the  require- 
ments of  the  statute,— the  law  has  been  com- 
plied with,  and  the  right  to  purchase  should  be 
granted  to  the  applicant. 

Third.  That  the  description  of  the  said  land 
in  said  pretended  notice  of  publication  Is  de- 
fective and  indefinite  and  uncertain,  and  capa- 
ble of  several  meanings.  Wliat  Is  defective, 
indefinite,  and  uncertain  In  this  description? 
"To  purchase  the  following  descrilied  school 
lands,  situated  in  the  organized  county  of  Raw- 
lins, Kansas,  viz.:  The  S.  E.  quarter,  S.  VV. 
quarter,  N.  W.  quarter,  N.  E.  quarter  of  the 
S.  B.  quarter  of  section  IC,  township  5,  range 
36."  True,  It  is  not  as  fuU  as  it  might  be. 
These  abbreviations  might  all  have  been  w^»- 
tcn  out.  We  will  concede  tliat,  if  certain  words 
had  been  written  between  certain  words,  the 
meaning  might  be  changed;  but  they  are  not 
so  written,  and  our  duty  is  to  iake  it  as  it  is,  not 
as  it  might  have  been  written,  and  say  what 
it  means.  We  think  the  description  sufficient, 
and  that  it  describes  four  legal  subdivisions 
of  the  sonttieast  quarter  of  section  16,  town- 
ship 5,  range  36,  and  is  located  in  Rawlins 
county,  Kan.  What  other  meaning  it  is  capa- 
ble of  has  not  been  pointed  out,  and  we  have 
failed  to  discover  it  Weil-known  abbrevia- 
tions may  be  used  in  conveyances,  and  are 
sufiScient,  but  such  as  do  not  permit  that  de- 
gree of  certainty  which  admits  of  no  reason- 
able doubt  as  to  their  -meaning,  upon  which 
I)ersons  of  ordinary  intelligence,  or  courts  can 
differ,  are  not  allowable.  We  do  not  think 
tills  description  falls  within  the  exception  above 
stated.  There  can  be  no  reasonable  duubt  as 
to  the  meaning.  The  record  shows  that  in 
every  instance  where  this  transaction  has  been 
referred  to,  either  by  court  or  counsel  for  state, 
it  was  thus  understood,— tliat  Beedy  was  at- 
tempting to  pnrchase  a  quarter  section  of 
school  land.  This  l)eing  true,  now  couid  the 
abbreviations  have  reference  to  or  mean  any- 
thing except  certain  quarters  of  a  certain  quar- 
ter section.    It  is  the  duty  of  the  courts  to 


give  effect  to  InstmmentB  of  writing,  so  as  to 
carry  out  the  intentions  of  the  parties,  when 
it  can  be  done  consistently  with  the  rules  of 
law,  not  to  defeat  them.  We  think  that  the 
court  had  Jurisdiction  of  the  subject-matter 
and  the  parties  to  the  action,  and  tliat  the  peti- 
tion states  facts  sufficient  to  constitute  a  cause 
of  action.  The  judgment  of  the  court  below 
will  be  reversed,  and  cause  remanded  for  fur- 
ther proceedtags  in  accordance  with  the  views 
herein  expressed. 


(6  Arlx.  70) 
In  re  WAIiKER'S  ESTATE. 
(Supreme  Ooort  of  Arizona.    Sept.  8,  1896.) 

DeSCE.N-T  —  CdlLDRBN     OF      HaBRIAOB      BKTWBBK 

White  Pbksox  awd  Indian— Appeal 
FROM  Probate  Court. 

1.  Comp.  LawB  1877,  c.  30,  !  3,  declaring 
marriages  between  white  persons  and  Indians 
illegal  and  void,  renders  void  a  marriage  be- 
tween a  white  man  and  an  Indian  woman,  con- 
tracted on  an  Indian  reservation  within  the  ter- 
ritory,_  in  accordance  with  the  law  of  the  tribe 
of  which  the  woman  was  a  member,  though  fol- 
lowed by  cohabitution  on  the  reservation;  hence 
a  child  of  the  union  has  no  right  of  heirship 
from  the  fathei. 

2.  Rev.  St.  par.  1470,  providing  that  "the  is- 
sue also  of  marriages  deemed  null  in  law  shall 
nevertheless  be  legitimate,"  does  not  render  le- 
gitimate the  children  of  a  pretended  marriage 
between  a  white  man  and  an  Indian  woman, 
celebrated  on  a  reservation  within  the  territory, 
in  accordance  with  the  laws  of  the  trilie  of 
which  the  woman  was  a  member,  but  not  in  ac- 
cordance with  the  requirements  of  the  laws  of 
the  territory;  th,>re  being  in  such  case  no  mar- 
riage in  fact. 

3.  An  appeal  to  the  district  court  by  one  iwirty 
in  interest,  from  a  decision  of  the  prolMte  court 
in  a  probate  matter,  takes  the  whole  matter  into 
the  district  court. 

Baker,  C.  J.,  dissenting. 

Appeal  from  district  court.  Final  coimty; 
before  Justice  O.  T.  Rouse. 

Application  by  Juana  Walker,  a  minor,  by 
Rosetta  Jones,  her  guardian,  for  distribution 
to  her  of  the  estate  of  John  D.  Walker,  de- 
ceased. A.  J.  Doran,  administrator,  and  Wil- 
liam Walker  and  others,  resist  the  applica- 
tion. Judgment  against  the  applicant,  and 
she  appeals.     Affirmed. 

John  D.  Walker  died  intestate  in  Napa 
county,  Cal.,  about  the  2d  day  of  September, 
1891,  and  at  the  time  of  his  death  was  a  res- 
ident of  Pinal  county,  Ariz.  On  September 
18,  1891,  A.  J.  Doran  was  duly  appointed  ad- 
ministrator of  Walker's  estate  by  the  pro- 
bate court  of  Pinal  county,  and  duly  qualified 
as  such.  Juana  Walker,  a  minor,  by  her 
guardian,  Rosetta  Jones,  filed  a  petition  in 
the  probate  court  of  Pinal  county  on  the  12th 
day  of  May,  1893,  asking  that  an  order  be 
made  distributing  the  estate  to  her,  the  said 
Juana,  aa  the  sole  heir  of  John  D.  Walker, 
deceased.  Said  petition  was  resisted  by  said 
A.  J.  Doran,  the  administrator  of  said  estate, 
and  by  William  Walker  and  other  brothers 
and  sisters  of  John  D.  Walker.  By  order  of 
said  probate  court,  that  petitioner  file  a  bill 
of  particulars,  the  following  bill  of  partlcu- 
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lara  was  filed,  viz.:  "(1)  That  the  said  Juana 
Walker  was  born  at  or  near  Blackwater,  on 
the  Sacaton  Indian  reservation,  in  the  county 
of  Pinal,  A.  T.  (2)  That  the  mother  of  the 
said  Juana  Walker  was  a  Pima  Indian 
squaw,  named  Chur-ga.  (3)  That  Juana 
Walker  is  the  child  of  Chur-ga  and  John  D. 
Walker,  and  was  horn  on  said  reservation  in 
lawful  wedlock,  contracted  on  said  reserva- 
tion, and  while  said  ,Chur-ga  and  John  D. 
Walker  were  living  and  cohabiting  together 
as  man  and  wife;  and  said  child,  ever  since 
and  until  the  death  of  said  John  D.  Walker, 
was  recognized  and  acknowledged  by  bim,  the 
said  Walker,  to  be  his  chill,  begotten  of  the 
said  Chur-ga,  on  divers  and  numerous  occa- 
sions, to  divers  persons.  (4)  That  the  said 
Chur-ga  is  dead."  The  petition  of  said  Juana 
was  resisted  by  the  said  administrator  and 
the  brothers  and  sisters  of  the  deceased  upon 
the  ground,  in  effect,  that  by  the  petition 
Juana  Walker  was  not  entitled  to  the  estate 
of  John  D.  Walker;  and,  further,  that  John 
D.  Walker  left  no  father  or  mother  or  chil- 
dren or  their  descendants,  that  he  had  never 
married,  and  that  his  only  heirs  were  his 
said  brothers  and  sisters.  The  case  was  tried 
In  said  probate  court,  and  on  July  28,  1893, 
a  Judgment  was  entered  In  said  court  In  favor 
of  said  Juana  Walker.  Thereafter  the  said 
administrator  and  the  said  brothers  and  sis- 
ters appealed  the  case  to  the  district  court 
of  Pinal  county.  The  case  was  tried  anew  in 
said  district  court,  commencing  on  the  23d 
day  of  March,  18&I,  one  Izaac  D.  Smith,  a 
witness  for  petitioner,  being  on  the  stand. 
Counsel  for  the  respective  parties  agreed  to 
the  following,  to  wit:  "It  is  consented  by 
the  parties  hereto  that  the  plaintiff  may  make 
the  following  offer  of  proof,  and  the  same 
to  stand  and  to  be  considered  as  though  rais- 
ed by  apt  and  proper  questions  to  the  witness 
on  the  stand:  Plaintiff,  appellee  and  peti- 
tioner, now  offers  to  prove  by  the  witness  on 
the  stand,  and  will  so  prove  if  permitted  by 
the  court  so  to  do,  that  the  petitioner  Is  the 
child  of  John  D.  Walker,  deceased,  and  was 
begotten  by  him;  that  her  mother  was  an 
Indian  woman,  named  Chur-ga,  a  member  of 
the  Pima  tribe  of  Indians,  and  that  John  D. 
Walker,  deceased,  a  white  man,  was,  prior 
to  the  conception  of  the  said  Juana  Walker, 
on  the  reservation  of  the  Pima  and  Maricopa 
Indians  in  Arizona,  and  intermarried  with  the 
said  Indian  woman,  Chur-ga,  according  to  the 
law  of  the  Pima  tribe  of  Indians,  and  that 
the  said  Johif  D.  Walker,  deceased,  recog- 
nized petitioner  as  his  child,  and  supported 
her;  to  which  proof  counsel  for  appellants 
(Walker  brothers  and  sisters  and  the  admin- 
istrator) objected,  on  the  ground  tlxat  at  the 
time  thereof  such  marriage  between  a  white 
man  and  an  Indian  woman  was  by  the  laws 
of  Arizona  Illegal  and  void,  and  the  court  sus- 
tained the  objection,  and  refused  to  permit 
such  proof  of  marriage,  but  would  admit  the 
proof  of  recognition  that  it  was  his  child  and 
that  he  had  given  it  support"   To  the  ruling 


of  the  court  the  petitioner,  Juana  Walker,  ex- 
cepted, but  offered  no  evidence  of  recognition 
and  support,  and  appeals. 

Fitch  &  Campbell,  J.  B.  Woodward,  Ab- 
ram  S.  Humphries,  T.  B.  McCabe,  Barclay 
Henley,  C.  W.  Wright,  and  Street  &  Frazler, 
for  appellant  S.  M.  Franklin,  W.  H.  Barnes,. 
W.  R.  Stone,  and  J.  H.  KIbbey,  for  appellees. 

HAWKINS,  J.  Juana,  a  Pima  Indian  girl, 
by  her  guardian,  claims  the  estate  of  John 
D.  Walker,  deceased,  upon  the  theory  that 
her  mother,  Chur-ga,  a  Pima  Indian  woman, 
was  married  to  said  Walker,  who  was  a 
white  man,  according  to  the  customs  of 
such  Indians  governing  marriage,  and  that 
she  Is  the  child  of  such  union.  The  statute- 
In  force  In  Arizona  at  the  date  of  such  pre- 
tended marriage,  viz.  1871,  is  the  following 
(sections  1-4,  c.  30,  p.  317,  "Marriages," 
Comp.  Laws  Ariz.  1877): 

"Section  1.  Marriage  Is  considered  in  law 
as  a  civil  contract,  to  which  the  consent  of 
the  parties  is  essentiaL 

"Sec.  2.  All  marriages  between  parents 
and  children.  Including  grandparents  and 
grandchildren  of  every  degree,  between 
brothers  and  sisters,  of  the  one-iialf  as  well 
as  the  whole  blood,  and  between  uncles  and 
nieces,  aunts  and  nephews,  are  declared  to 
be  incestuous,  and  absolutely  void.  This  sec- 
tion shall  extend  to  illegitimate  as  well  as 
legitimate  children  and  relations. 

"Sec  3.  All  marriages  of  white  persons 
witli  negroes,  mulattoes,  Indians  or  Mongo- 
lians, are  declared  Illegal  and  void. 

"See.  4.  Whoever  shall  contract  marriage 
In  fact,  contrary  to  the  prohibitions  in  the 
two  preceding  sections,  and  whoever  shall 
solemnize  any  such  marriage,  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  punished  by  fine  or  impris- 
onment, or  both,  at  the  discretion  of  the 
jury  which  shall  try  the  cause,  or,  if  the 
conviction  be  by  confession,  at  the  discre- 
tion of  the  court  the  fine  to  be  not  less  than 
one  hundred,  nor  more  than  ten  thousand 
dollars,  and  the  imprisonment  to  be  not  less 
than  three  months,  nor  more  than  ten 
years." 

It  is  readily  seen  that  this  pretended  mar- 
riage. If  It  had  been  a  marriage  in  fact, 
was  illegal  and  void,  and  imposed  no  obli- 
gation on  either  party  thereto.  It  was  pro- 
vided by  the  law  then  in  force  that  mar- 
riages had  to  be  solemnized  by  certain  per- 
sons designated.  A  marriage  ceremony  had 
to  be  performed,  and  the  person  officiating 
was  compelled  to  keep  a  record  thereof.  Sec- 
tions 6,  8,  c.  30,  supra.  There  must  be  a 
marriage  in  fact  (section  4,  Id.),  and  the  per- 
son officiating,  in  addition  to  keeping  a  rec- 
ord himself,  was  compelled  to  report  the 
marriage  to  the  county  recorder,  and  such 
recorder  had  to  record  the  same  (section 
9,  c.  30,  supra).  We  do  not  mean  to  say 
that  if  two  persons  capable  of  contracting 
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should  haye  done  so,  and  consummated  such 
contract  by  cohabiting  together,  and  ac- 
knowledging that  they  were  husband  and 
wife,  and  lived  all  their  lives  as  such,  It  would 
not  have  been  a  marriage  without  the  aid 
of  a  ceremony  sufficient  for  the  acknowl- 
edged children  of  snch  union  to  Inherit. 
We  do  hold,  however,  that  marriage  In  fact 
could  not  be  consummated  at  the  time  this 
was  alleged  to  have  taken  place,  In  Arizona, 
between  a  Pima  Indian  squaw  and  a  white 
man,  either  by  ceremony  as  provided  In  said 
(Statute  for  persons  capable  of  contracting 
the  marital  relation,  by  the  customs  of  said 
Indian  tribe,  cohabitation,  or  any  other 
method.  Such  marriages  were  null  and 
void.  The  two  essentials  of  a  valid  mar- 
riage are  capacity  and  consent.  The  stipu- 
lation of  counsel  set  out  In  the  statement  of 
facta  admits  that  there  was  no  marriage  of 
the  parties  by  a  person  authorized  to  marry 
them;  the  imion  or  relation.  If  any,  which 
existed  between  Walker  and  the  Indian 
woman,  Chur-ga,  was  therefore  not  a  mar- 
riage in  fact.  It  is  also  admitted  therein 
that  Walker  was  a  white  man,  and  Chur-ga 
an  Indian  woman.  Those  being  the  admit- 
ted facts,  the  union,  as  a  marriage,  would  be 
null  and  void,  and  no  decree  would  be  nec- 
essary to  annul  it.  The  learned  Judge  who 
tried  the  case  therefore  committed  no  error 
in  sustaining  the  objections  to  the  questions 
contained  In  such  stipulation  with  reference 
to  the  marriage,  as  that  fact  could  not  estab- 
lish the  rights  of  appellant  as  an  heir.  Such 
heirship,  if  any  existed,  must  be  established 
on  some  other  basis,— adoption  or  acknowl- 
ed.mnent.  As  the  court  belcrw  ruled  that  ap- 
pellant could  offer  any  evidence  as  to  her 
adoption  or  acknowledgment  by  John  D. 
Walker,  and  as  she  failed  to  offer  any  such 
testimony,  she  cannot  now  be  heard  to  com- 
plain. If  she  had  offered  testimony  showing 
that  she  was  the  offspring  of  an  illicit  union 
between  John  D.  Walker  and  a  Pima  Indian 
squaw  named  Chur-ga,  and  that  she  had 
changed  her  status  from  a  Pima  Indian  to 
the  child  of  John  D.  Walker, 'who,  when  he 
left  the  Pima  Indian  reservation,  instead  of 
leaving  her  there,  had  taken  her  with  him, 
and  educated  her,  introduced  her  to  his  rel- 
atives, and  held  her  out  to  the  world  as  his 
daughter,  and  any  and  all  other  probayve 
facts  showing  that  John  D.  Walker  acknowl- 
edged her  to  be  his  child,  and  Intended  her 
to  be  his  heir,  and  wanted  her  to  inherit  his 
estate,  there  might  be  some  basis  for  her 
claim. 

Appellant  contends  that  the  alleged  rela- 
tion between  John  D.  Walker  and  Chur-ga 
was  a  valid  marriage,  because  it  was  estab- 
lished and  existed  between  them  on  the 
Pima  and  Maricopa  Indian  reservation  ac- 
cording to  the  customs  of  such  Indians,  and 
notwithstanding  the  laws  of  Arizona  for- 
bade snch  marriages.  Such  laws  were  not 
in  force  upon  the  Indian  reservation,  and 
aucb  marriase,  being  valid  according  to  the 


custom  of  the  Indians  upon  such  reservation, 
was  valid  everywhere;  1.  e.  the  Indian  reser- 
ration  is  the  same  as  a  foreign  country,  and 
marriages  under  the  Arizona  statute  then  In 
force,  valid  In  the  country  where  solemn- 
ized, were  valid  in  Arizona.  This  doctrine 
is  not  tenable  in  a  territory.  There  are  not 
two  sovereignties  here,  one  for  the  power 
owning  the  reservation  and  one  for  the  ter- 
ritory. There  Is  only  one  sovereignty  here, 
—that  of  the  United  States,— which  delegates 
Its  power  to  the  territory  to  legislate  on  all 
rightful  subjects  of  legislation;  and  the  leg- 
islative acts  of  the  territory  are  operative 
In  all  parts  of  the  territory,  including  Indian 
and  all  other  executive  or  legislative  reser- 
vations, unless  expressly  forbidden  by  the 
congress  of  the  United  States.  If  both  of 
these  parties  had  been  Indians,  the  courts 
would  recognize  such  relations  as  a  mar- 
riage. Such  marriages  between  a  white  man 
and  an  Indian  woman  have  been  upheld  by 
the  decisions  of  some  of  the  states.  John- 
son V.  Johnson,  30  Mo.  72;  WaU  v.  Williams, 
11  Ala.  839.  In  Missouri  the  doctrine  of 
common-law  marriages  has  always  been  up- 
held. Dyer  v.  Brannock,  66  Mo.  391.  But 
such  marriages  have  never  been  recognized 
In  Arizona,  and  the  marriages  held  valid  in 
Missouri  between  a  white  man  and  an  In- 
dian woman  were  where  the  marriage  occur- 
red outside  of  the  state  in  "an  Indian  coun- 
try," in  another  sovereignty;  and  it  does 
not  appear  that  any  law  of  the  state  was 
violated.  The  alleged  marriage  being  void. 
It  could  not  be  proved  for  any  purpose.  The 
law  reached  white  men  In  every  part  of 
Arizona,  and  forbade  such  marriages.  Wil- 
bur V.  Bingham  (Wash.)  35  Pac.  407. 

There  being  no  marriage  between  Walker 
and  Chur-ga,  and  Chur-ga  being  a  Pima  In- 
dian, the  child  being  her  offspring  is  a  Pima 
Indian.  This  is  the  status  of  Juana.  She  is 
a  ward  of  the  government,  and  her  status  so 
remains  until  some  law  of  congress,  or  the 
legislation  of  Arizona  under  authority  of  con- 
gress, changes  same.  As  to  whether  an  In- 
dian Is  subject  to  adoption  under  paragraph 
1392,  Rev.  St.,  we  do  not  deem  It  necessary  to 
decide.  The  court  below  offered  to  admit 
any  proof  regarding  same,  but  none  was  of- 
fered. It  Is  true  that  counsel  for  Juana.  In 
the  agreed  statement,  say  that  they  offer  to 
prove  by  a  witness  on  the  stand,  in  addi- 
tion to  other  things,  "that  the  said  John  D. 
Walker,  deceased,  recognized  petitioner  aa 
his  child,  and  supported  her";  and  the  court 
offered  to  receive  any  testimony  thereon. 
Yet  the  court  might  have  sustained  any  ob- 
jection to  snch  conclusions.  If  there  were 
any  proof  on  these  questions,  the  facts  should 
have  been  offered,  so  the  court  could  deter- 
mine whether  or  not  "he  recognized  her  as 
his  child,  and  supported  her."  The  testi- 
mony of  the  witness  Smith  does  not  warrant 
such  conclusions.  It  does  not  prove  that 
John  D.  Walker  publicly  acknowledged 
claimant  to  be  his  child  with  the  intent  of 
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making  her  his  lawful  heir,  or  that  he  reared 
and  educated  her  In  his  own  station  of  life, 
and  introduced  her  to  his  brothers  and  staters 
as  his  child,  and  that  he  wanted  her  to  inherit 
his  estate.  In  order  for  her  to  recover  this 
estate,  such  testimony  should  have  been  of- 
fered, and  the  proof  must  have  been  clear  and 
conclusive.  Estates  are  not  to  be  diverted 
from  the  ordinary  channels  of  the  law  of  in- 
heritance, except  Upon  proof  which  is  conclu- 
sive. 

Counsel  for  appellant  contend  that  as  ap- 
pellant, Juana,  hs  the  child  of  John  D.  Walk- 
er, and  though  the  marriage  between  Walker 
and  Chur-ga,  the  Indian  woman,  was  void, 
nevertheless  she  Is  the  heir  by  virtue  of  the 
provisions  of  paragraph  1470,  Rev.  St.  Arts. 
That  paragraph  is  in  the  chapter  on  "Desceut 
and  Distribution,"  and  Is  as  follows:  "Where 
a  man  having  by  a  woman  a  child  or  chil- 
dren, and  afterward  intermarrying  with  such 
woman,  such  child  or  children,  if  recognized 
by  liim,  shall  thereby  be  legitimatized  and 
made  capable  of  inheriting  his  estate.  The 
Issue  also  of  marriages  deemed  null  in  law 
stall  nevertheless  be  legitimate."  In  no  way 
can  that  paragraph  be  made  applicable  to  the 
case  at  bar.  It  applies  where  a  man  has  a 
child  by  a  woman,  and  then  marries  her,  and 
then  recognizing  the  child,  it  thereby  becomes 
legritlmatlzed,  and  can  inherit  from  him.  It  re- 
quires marriage  and  recognition  as  a  condi- 
tion. The  next  part  declares,  "The  issue  also 
of  marriages  deemed  null  in  law  shall  never- 
theless be  legitimate."  In  both  parts  of  said 
paragraph  there  mnat.  be  a  marriage.  In  the 
case  at  bar  there  was  no  marriage.  If  said 
section  la  applicable  without  marriage.  It  fol- 
lows that  it  would  make  legitimate  every  bas- 
tard; and  the  paragraph  on  that  subject 
would  be  useless.  By  paragraph  1471,  fd., 
it  is  provided:  "Bastards  shall  be  capable  of 
Inheriting  from  and  through  their  mother." 
Thus  it  will  be  seen  that,  notwithstanding 
paragraph  1470,  there  are  certain  children 
who  are  bastards.  Bastards  are  those  not 
bom  in  lawful  wedlock.  Appellant,  not  hav- 
ing been  bom  of  parents  who  had  been  mar- 
ried, was  certainly  a  bastard.  Counsel  for 
appellant  cites  the  case  Dyer  v.  Brannock,  H6 
Mo.  391,  as  an  authority  to  support  his  con- 
tention that,  though  the  marriage  of  Walker 
to  Chur-ga  was  null,  yet  appellant  Is  legiti- 
mate. The  facts  of  that  case  show:  "Zach- 
arlah  Wilson  was  a  river  pilot  in  1819,  and 
one  Mrs.  Collins,  a  widow,  at  that  time  kept 
a  boarding  house  in  St  Louis.  There  was 
evidence  to  show  that  Wilson  and  Jane  Col- 
lins, the  daughter  of  Mrs.  Collins,  and  then 
about  10  years  old,  on  the  24th  of  August, 
1819,  about  10  o'clock  at  night,  declared  their 
intention.  In  the  presence  of  the  mother  and 
brothers  of  Jane  and  several  boarders,  who 
were  present,  to  live  together  as  husband  and 
wife.  There  was  no  magistrate  or  other  per- 
son authorized  by  the  statutes  of  the  terri- 
tory to  celebrate  marriage  rites  present  on 
the  occasion,  bat  they  stood  up  on  the  floor 


of  the  sitting  room,  or  most  public  room  in 
the  house,  side  by  side,  witl<  joined  hands, 
and  it  was  announced  to  those  present  by  the 
mother  or  brother  of  Jane  that  she  and  Wil- 
son had  agreed  to  marry,  to  which  they  l>oth 
assented  by  an  inclination  of  the  head.  They 
then  retired  to  a  bedroom,  and  cohabited  to- 
gether as  man  and  wife  for  three  weeks. 
When  MaJ.  Long  reached  St  Louis  on  his  ex- 
pedition to  the  Rocky  Mountains,  Wilson 
Joined  the  expedition.  The  result  of  this  co- 
habitation was  a  daughter  named  Cynthia 
Elizabeth,  from  whom  plaintitrs  title  is  deriv- 
ed. It  was  understood  on  the  departure  of 
Wilson  that  Mrs.  Collins  should  take  care  of 
Jane,  and  that  he  would,  when  opportunity 
presented,  remit  some  money  to  support  h«r 
during  his  absence,  which  he  occasionally  did. 
Meanwhile,  Mrs.  Collins  and  her  family  re- 
moved to  St  Charles,  and  were  living  there 
when  Wilson  rertumed  to  St  Louis,  in  1824. 
He  was  then  married,  in  accordance  with  the 
forms  provided  for  by  the  statute  then  In 
force,  to  Sarah  Ann  Adams,  the  owner  of  the 
property  now  in  controversy.  By  this  mar- 
riage a  female  child  was  bom  In  1826,  who 
survived  the  mother,  and  died  in  1827.  In 
1830,  after  the  death  of  Sarah  Ann  and  her 
child,  Wilson  sent  for  Jane  Collins,  who  was 
then  in  St  Charles,  and  he  and  Jane  Collins 
afterwards  lived  together  as  man  and  wife 
until  tils  death,  in  1836,  recognizing  her  as  his 
wife,  and  treating  the  daughter,  Cynthim 
KIl7jibeth,  as  his  child.  After  the  death  of 
Wilson,  Cynthia  Elizabeth  married  Abner  W. 
Dyer,  and  the  plaintiffs  are  the  descendants 
of  that  marriage.  Mrs.  Dyer  died  July  IS, 
1869,  and  her  husband  died  June  25th,  1870. 
This  ejectment  was  brought  August  11, 1872." 
This  case  ahows  clearly  that  Missouri  recog- 
nized common-law  marriages. 

Very  much  is  said  in  the  briefs  regarding 
the  appeal  from  the  probate  court  to  the  dis- 
trict court  William  Walker  was  a  party  in 
interest,  and  had  a  right  to  appeal,  and,  the 
matter  in  the  probate  court  being  appealed 
by  one  of  the  parties*  in  interest,  the  wh(4e 
matter  was  taken  out  of  that  court  and  the 
district  court  liad  jurisdiction.  The  district 
court  did  not  err  in  sustaining  the  appeal 
from  the  probate  court  The  Judgment  of 
the  lower  court  Is  affirmed. 

•  

ROUSE,  J.,  concurs.  BETHtlJfB,  J.,  hav- 
ing been  of  counsel  for  the  petitioner  In  the 
probate  court  took  no  part  in  this  case  In 
this  court     BAKER,  C.  X,  dissents. 


(&  Ariz.  90) 

STEVENS  et  al.  v.  WAD  LEIGH.* 

(Supreme  Coart  of  Arizona.     Sept  23,  1886.) 

Landlord  and  Tenant — Lease — Covbnart. 

In  a  lease  of  lands    irrigated  by  a  ditdi 

maintained  and  owned  in  common  by  those  lutT- 

ing  lands  to  be  irrigated,  each  landowner  being 

entitled  to  a  cervain  part  of  the  water  in  the 

proportion  that  the  nomber  of  acres  owned  bore 

to  the  namber  irrigated,  a  eoroiant  to  detmd 
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the  leasee  in  the  peaceful  and  quiet  possession 
of  the  premises,  and  every  part  thereof,  does  not 
require  the  lessor  to  maintain  the  ditch;  and 
therefore  he  is  iioi  liable  to  the  lessee  for  dam- 
ages caused  by  the  temporary  destruction  of 
the  ditch  by  floods. 

Appeal  from  district  court,  Pima  county; 
before  Justice  J.  D.  Bethune. 

Action  on  bond  by  Abie  E.  Wadlelgh 
against  C.  A.  Stevens  and  others  for  rent 
due.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeal.     AiUrmed. 

Charles  Weston  Wright,  for  appellants. 
Frank  H.  Hereford,  for  appellee. 

ROUSE,  J.  G.  H.  Wadlelgh,  on  April  18, 
1890,  leased  to  0.  A.  Stevens  certain  lands 
in  Pima  county,  for  the  full  term  of  five 
years,  for  the  sum  of  $3,000,  to  be  paid  in 
installments  of  $50  per  month  on  the  first 
day  of  each  month,  in  advance;  and  for 
the  faithful  performance  of  the  conditions 
of  said  lease  on  his  part  said  Stevenls  exe- 
cuted a  bond,  in  the  sum  of  $1,500,  with  A. 
V.  Grossette  and  W.  S.  Read  as  sureties. 
Said  lease  and  bond  were  assigned  to  Able 
K.  Wadlelgh,  the  appellee.  The  lands  leased 
are  arid,  and  water  to  irrigate  the  same 
was  received  through  a  certain  ditch  and  its 
laterals,  called  the  "Farmers'  Ditch."  Said 
ditch  was  what  is  commonly  called  a  "com- 
munity ditch."  It  was  owned  by  those  hav- 
ing lands  to  be  irrigated  by  the  water  flow- 
ing through  it,  and  was  kept  up  and  main- 
tained by  the  labor  of  the  landowners;  each 
owner  of  the  lands  being  entitled  to  a  cer- 
tain part  of  the  water,  in  the  proportion 
that  the  number  of  acres  he  owned  bore  to 
the  number  of  acres  watered  from  the  said 
ditch.  The  lands  leased  .were,  at  the  date 
of  the  lease,  entitled  to  that  proportion  of 
the  water.  The  lease  contained  the  follow- 
ing: "And  the  said  lessor  hereby  agrees  and 
binds  himself,  his  executors  and  assigns  and 
administrators,  to  warrant  and  defend  the 
said  lessee,  his  heirs,  administrators,  and 
assigns,  in  the  peaceable  and  quiet  posses- 
sion of  the  said  premises,  and  every  part 
thereof,  during  the  term  of  this  lease;  and 
in  default  thereof  the  said  lessor  •  •  • 
and  assigns  will  and  shall  pay  unto  the  said 
lessee  *  *  *  all  damages  that  the  said 
lessee  shall  sustain  by  the  said  failure  to 
defend  and  warrant  the  said  lease,  not  ex- 
ceeding the  sum  [of]  fifteen  hundred  ($1,500) 
dollars.  ♦  ♦  *"  Stevens  failing  to  pay  the 
rent  from  and  after  the  let  day  of  March, 

1893,  in  May,  1894,  Mrs.  Able  E.  Wadleigb 
filed  her  complaint,  as  plaintiff,  against  Ste- 
vens and  his  sureties,  A.  V.  Grossette  and 
W.  S.  Read,  on  the  said  bond,  for  $650,  the 
amount  of  rent  due  the  1st  day   of  May, 

1894.  To  the  complaint  defendants  answer- 
ed, and  among  other  things  said  Stevens  al- 
leged. In  effect,  that  plaintiff  had  failed  to 
deliver  the  water  to  irrigate  the  lands.  In 
consequence  of  such  failure,  he  had  lost  one 
crop  in  1892,  and  had  been  greatly  damaged, 


and  had  to  abandon  said  property,  for  the 
reason  that  he  could  get  no  water  to  irri- 
gate said  lands,  and  did  abandon  said  prem- 
ises In  March,  1893,  and  asked  Judgment  for 
said  damages  in  the  sum  of  $1,500,  for 
breach  of  the  warranty  of  possession,  as  the 
amount  fixed  by  the  said  part  of  the  lease 
herein  quoted.  The  case  came  on  for  trial 
before  the  court  without  a  Jury,  and  on  the 
trial  the  evidence  tended  to  show  that  the 
head-  of  said  ditch  was  washed  out  about 
July  or  August,  in  the  summer  of  1892,  by 
floods  In  the  Santa  Cruz  river,  the  stream 
from  which  the  said  Farmers'  ditch  was 
supplied  with  water,  and  that  no  water 
flowed  'in  said  ditch  from  said  river  for 
about  two  months;  that  at  the  end  of  said 
period  the  head  of  said  ditch  was  repaired, 
and  about  the  same  quantity  of  water  that 
had  previously  flowed  through  said  ditch 
was  again  obtained.  There  was  no  evidence 
that  plaintiff  or  her  assignor  had  performed 
any  act  or  neglected  any  duty  which  caused 
the  injury  to  the  said  ditch  or  diminished 
the  quantity  of  water  to  which  the  lands 
leased  by  the  defendant  Stevens  was  enti- 
tled. 

Under  the  allegations  in  the  pleadings,  the 
terms  of  the  lease,  and  the  facts  adduced  on 
the  trial,  we  hold  that  the  lease  carried  with 
it,  for  the  term  of  the  lease,  all  the  water 
which  could  be  obtained  through  the  Farm- 
ers' ditch,  and  that  the  lessee,  by  the  terms 
of  the  lease,  had  for  that  period  the  same 
rights  which  the  lessor  would  have  had, 
and  was  under  the  same  obligations  to  pay 
for  the  use  and  distribution  of  the  water, 
and  to  maintain  said  ditch  for  that  period, 
as  the  lessor  would  have  been  had  he  re- 
mained In  possession, — 1.  e.  that  the  lessee 
for  that  period  succeeded  to  all  the  rights 
and  obligations  that  would  have  belonged 
to  and  rested  upon  the  lessor,  had  he  re- 
mained in  possession;  that,  for  the  term  of 
the  lease,  said  interest  In  the  water  of  said 
ditch  attached  to  the  lands,  whether  It  be 
under  the  name  of  an  "appurtenance,"  or 
under  some  other  name  or  appellation.  The 
part  -of  the  lease  quoted  was  only  a  cove- 
nant of  quiet  enjoyment  of  the  lands  leased, 
since  there  was  no  eviction.  The  said  cove- 
nant was  to  the  extent  only  that  the  lessor 
had  a  good  title,  and  could  give  a  free,  un- 
incumbered lease  for  the  time  specified.  1 
Washb.  Real  Prop.  (3d  Ed.)  p.  428,  f  2a; 
Gazzolo  V.  Chambers,  73  111.  75.  Aside  from 
an  express  covenant  to  that  effect,  a  land- 
lord is  not  bound  to  keep  the  leased  prem- 
ises In  repair,  nor  Is  he  responsible  In  dam- 
ages to  his  tenant  for  injuries  resulting  to 
the  latter  from  the  nonrepairs  of  the  leased 
premises.  Ward  v.  Fagln,  101  Mo.  669,  14 
S.  W.  738;  Peterson  v.  Smart,  70  Mo.  38; 
Brewster  v.  De  Fremery,  33  Cai.  341.  And 
a  loss  by  accident  of  any  portion  of  the  leas- 
ed premises  does  not  rescind  the  lease,  nor 
relieve  the  tenant  of  his  obligation  to  pay 
the  rent     Ely  v.  Ely,  80  111.  532;    Sheets  v. 
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Selden,  7  WalL  416.  The  evldcDce  disclosed 
the  further  fact  that  Stevens  wrote  a  num- 
ber of  letters  to  Wadleigh,  after  March  1, 
1893,  of  different  dates,  the  last  one  as  late 
as  September  or  October,  1893.  In  all  of 
said  letters,  while  there  was  .a  declaration 
that  Stevens  had  moved  off  the  leased  lands, 
yet  he  stated  that  he  bad  a  family  residing 
thereon,  and  made  mention  in  glowing 
terms  of  the  bountiful  crops  of  grain  and 
hay  he  had  growing  on  said  lands.  Aside 
from  the  matters  above  mentioned,  said  let- 
ters contained  promises  to  pay  the  amount 
of  rent  due,  the  dates  of  payment  being  fix- 
ed at  some  date  not  long  subsequent  to  the 
dates  of  the  respective  letters,  and  also 
contained  excuses  for  failing  to  pay  the 
amounts  due  at  the  dates  fixed  In  preceding 
letters.  From  these  letters,  and  other  facts 
In  evidence,  the  court  was  Justified  In  find- 
ing that  the  premises  were  not  abandoned 
at  the  time  Stevens  claimed  he  abandoned 
the  property.  We  further  hold  that  Stevens 
could  not,  under  the  terms  of  said  lease, 
abandon  said  lands,  and  escape  the  liability 
for  the  rent  The  judgment  should  be  af- 
firm^, and  it  la  so  ordered. 

BAKER,  0.  J.,  and  HAWKINS,  J,  concur. 


(E  Ariz.  S4) 

LAWLER  et  al.  v.  BASHFORD- 

BURMISTER  CO. 

(Supreme  Court  of  Arizona.     Sept  23,   1896.) 

JvnoHEKT  Bi  Default  —  Whes  Adthokizsd  — 
Hbttino  Asidb. 

1.  Under  Rev.  St  tit  01,  c  2,  providing  that, 
where  property  levied  on  by  a  sheriff  is  claimed 
by  a  third  person,  claimant  shall  make  an  affi- 
davit and  execute  a  twnd,  which  shall  be  filed, 
and  that  thereafter  the  court  shall  direct  an 
issue  to  be  made  up  between  the  parties,  where 
mch  issue  is  directed,  and  the  execution  plain- 
tiff files  a  complaint  or  statement  which,  with 
the  affidavit  of  claimant  is  treated  by  the  court 
and  by  both  parties  as  sufficient  to  form  the 
issue,  and  both  parties  appear  and  have  the 
cause  set  for  triaL  It  is  error  to  render  judgment 
■gainst  claimant  by  default^  for  want  of  further 
jueading,  without  giving  him,  on  motion  there- 
for, a  reasonable  time  within  which  to  prepare 
and  file  such  pleading  as  the  court  requires;  no 
form  of  pleading  being  prescribed  by  the  statute. 

2.  Where,  after  a  judgment  by  default  against 
a  defendant,  he  at  once  files  a  petition  to  set 
the  same  aside,  in  which  he  Bets  out  a  good  rea- 
son for  the  default,  and  tenders  therewith  an 
answer  showing  a  meritorious  defense,  liis  peti- 
tion should  be  granted. 

Appeal  from  district  court,  Yavapai  coun- 
ty; before  J.  D.  Bethune,  Acting  Judge. 

Action  by  the  Bashford-Burmister  Compa- 
ny against  John  Lawler  and  Ed.  W.  Wells. 
Judgment  by  default  against  defendants, 
from  which,  and  from  an  order  denying 
their  motion  tp  set  the  same  aside,  they  ap- 
peal.   Reversed. 

The  appellee,  the  Baahford-Burmlster  Com- 
pany, commenced  an  action  in  September, 
18a3,  in  the  district  court  of  Tavapai  county, 
against  the  Seven  Stan  Gold-Mining  Com- 


pany, to  recover  something  over  $5,000.  An 
attachment  in  aid  of  said  suit  was  duly  i»- 
sued,  and  the  writ  of  attachment  delivered 
to  the  sheriff  of  said  county,  who  levied  It 
on  certain  property,  as  the  personal  prop- 
erty of  said  gold-mining  company.  There- 
after, in  November,  18SJ3,  a  judgment  waa 
rendered  in  said  case  in  favor  of  said  Bash- 
ford-Burmister Company  for  the  said  amount 
claimed.  Thereafter,  on  the  20th  day  of 
December,  1893,  the  appellants,  Lawler  & 
Wells,  made  and  presented  an  alildavit  to 
said  sheriff,  claiming  the  said  property  which 
had  been  levied  upon  under  said  writ  of 
attachment  as  their  property,  and  said  sher- 
iff appraised  the  said  property,  and  said 
Lawler  &  Wells  executed  a  bond  as  requir- 
ed by  law;  and  said  property  was  then 
turned  over  to  them  by  said  sheriff,  and 
thereafter  he  filed  said  affidavit  and  bond  of 
Lawler  &  Wells  In  said  district  court  on  De- 
cember 29,  1893,  as  required  by  law.  At  the 
June  term  of  said  court  and  on  the  5tb  of 
said  month,  on  motion  of  Lawler  &  WellB' 
attorney,  said  case  (the  controversy  between 
Lawler  &  Wells  and  the  Bashford-Burmis- 
ter Company  over  said  property),  on  said 
affidavit  was  ordered  placed  on  the  calen- 
dar, and  said  Bashford-Burmister  Company 
ordered  to  tender  Issues  as  required  by  law. 
Thereafter,  on  June  22,  1893,  said  Bashford- 
Burmister  Company  compiled  with  said  or- 
der, and  filed  a  complaint  or  statement,  aa 
plaintiff,  against  Lawler  &  Wells,  as  defend- 
ants, therein  setting  up  the  fact  of  its  suit 
against  the  said  Seven  Stars  Gold-Mluiug 
Company;  Its  Judgment  for  the  said  amount 
thereon;  its  attachment  In  aid  thereof;  the 
levy  of  said  writ  of  attachment  on  certain 
property,  claimed  to  be  the  property  of  said 
Seven  Stars  Gold-Mining  Company;  the 
fact  that  defendants,  Lawler  &  Wells,  filed 
their  affidavit  claiming  said  property,  and 
executed  their  bond  therefor;  that  said  prop- 
erty, after  said  affidavit  was  made  and  bond 
was  executed,  was  delivered  to  them;  wltli 
the  declaration,  in  effect  that  said  defend- 
ant the  Seven  Stars  Gold-Mining  Company 
at  the  time  said  attachment  was  levied  was 
the  owner  of  said  personal  property,— which 
complaint  or  statement  was  filed  as  its  ten- 
der of  Issues.  Thereafter  the  case  was  set 
for  trial,  and  reset  for  trial,  on  the  motion 
of  the  respective  parties,  from  time  to  time, 
and  passed  until  July  11,  1895,  on  which 
date  Judge  Hawkins  made  an  order  tliat 
said  case  be  referred  to  Hon.  J.  D.  Betbnne 
for  trial.  Thereafter,  on  July  17,  1895,  on 
motion  of  said  defendants  Lawler  &  Wells, 
the  case  was  set  for  trial  on  July  22,  1895; 
and  on  said  last  date  both  parties  were  pres- 
ent In  court  in  person  and  with  their  coun- 
sel, and  announced  ready  for  trial  on  the 
issues  presented,  whereupon  said  plaintUT 
moved  for  a  Judgment  against  defendants  by 
default  Defendants  resisted  said  motion, 
contending  that  the  affidavit  and  bond  filed 
on  their  claim  of  said  property  made  an  la- 
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sue  to  be  tried;  Informed  the  court  that  tbey 
had  filed  a  contract  In  writing,  which  had 
been  given  them  by  the  Seven  Stars  Gold- 
Mining  Company,  which  was  a  conditional 
sale  of  said  property  to  said  company,  and 
had  given  written  notice  of  said  filing  to 
plaintiff;  that  at  a  previoas  date  Judge 
Hawkins  had  decided  from  the  bench  that 
the  Issues  were  Joined,— and  requested  that 
defendants  be  granted  a  few  minutes  to 
prepara  and  file  issues  on  their  part.  The 
court  refused  defendants'  request,  and  sus- 
tained plaintiCTs  motion,  and  gave  judgment 
against  defendants  for  the  value  of  said 
property,  on  said  bond,  with  damages  and 
costs.  Defendants  duly  excepted  to  the  rul- 
ings of  the  court,  and  moved  to  set  aside 
said  Judgment  by  default,  and  for  a  new 
trial,  and  tendered  with  said  motion  a  mer- 
itorious defense,— among  other  things,  to  the 
effect  that  defendants  had  made  a  condition- 
al sale  in  writing  of  the  said  property  to 
said  Seven  Stars  Gold-Mining  Company, 
that  the  conditions  bad  failed,  and  that  said 
property,  in  consequence  of  said  failure,  was 
the  property  of  defendants.  Said  motions  to 
set  aside  said  Judgment,  and  for  leave  to  file 
said  answer,  were  overruled  and  denied, 
and  defendants  excepted  and  appeal. 

J.  F.  Wilson,  for  appellants.  Johnston  & 
Sloan  and  Hemdon  &  Norrls,  for  appellee. 

ROUSE,  J.  (after  stating  the  facts).  The 
first  thing  for  us  to  determine  in  this  case 
is,  was  there  a  default  on  the  part  of  de- 
fendants Lawler  &  Wells  at  the  time  the 
motion  for  Judgment  was  made?  The  term 
"default,"  when  used  In  practice,  Is  defined 
by  Bouvler  to  be  "the  nonappearance  of  a 
plaintiff  or  defendant  at  court  within  the 
time  prescribed  by  law  to  prosecute  his 
claim  or  make  his  defense."  1  Bouv.  Law 
Diet.  445.  The  record  shows  that  defend- 
ants were  in  court,  and  active  in  trying  to 
bring  the  case  to  trial;  that  they  had  filed 
in  court  the  written  evidence  of  their  title 
to  said  property,  and  had  given  plaintiff  no- 
tice thereof.  Hence,  under  said  definition, 
they  were  not  in  default.  The  term,  when 
applied  to  a  defendant,  is  frequently  (and 
indeed  commonly)  used  in  a  much  wider 
sense;  and  a  failure  to  enter  a  plea,  answer, 
afildavit  of  defense,  etc.,  as  well  as  for  want 
of  an  appearance,  is  included  in  the  defini- 
tion thereof.  1  Black,  Judgm.  {  80.  If  there 
was  an  appearance  on  the  part  of  defend- 
ants, as  above  defined,  there  was  no  default 
in  this  case,  and  the  motion  for  Judgment 
should  have  been  overruled. 

Chapter  2  of  title  61  of  the  Revised  Statutes 
provides  that  when  a  party  claims  property 
levied  upon  by  a  sheriff,  by  making  a  certain 
affidavit  and  executing  a  certain  bond,  the 
sheriff  shall  deliver  the  property  to  the  claim- 
ant, and  the  sheriff  shall  return  said  affidavit 
and  bond  to  the  proper  court,  and  the  clerk 
thereof  shall  docket  the  case  in  the  name  of 


the  plaintiff  in  the  writ  as  plaintiff,  and  the 
claimant  of  the  property  as  defendant;  that 
at  the  first  term  thereafter  the  court  shall  di- 
rect an  Issue  to  be  made  up  in  writing  be- 
tween the  parties,  If  they  both  appear,  which 
shall  be  tried  as  in  other  cases.  As  both  par- 
ties appeared  in  this  case,  it  became  the  duty 
of  the  court  to  direct  that  an  issue  be  form- 
ed. The  Judge  then  on  the  bench  did  order 
such  issue  to  be  made,  and  plaintiffs  did  file 
a  complaint  or  statement  for  that  purpose 
on  its  part.  Paragraph  8178  of  the  chapter 
of  the  statutes  above  referred  to  is  as  fol- 
lows: "Said  issue  shall  consist  of  a  brief 
statement  of  the  authority  and  right  by  which 
the  plaintiff  seeks  to  subject  the  property 
levied  on  to  his  execution,  and  the  nature  of 
the  claim  of  the  defendant  thereto."  The 
complaint  or  statement  filed  by  plaintiff  sub- 
stantially complied  with  said  paragraph.  De- 
fendants filed  no  defense  on  their  part,  but , 
acted  as  though  the  affidavit  they  had  made  ' 
and  the  bond  which  they  had  executed,  and 
which  had  been  filed  by  the  sheriff  in  said  i 
court,  was  sufficient  to  present  the  Issues  on 
their  part  Indeed,  the  Judge  then  on  the 
bench  seemed  to  consider  those  papers  as 
sufficient  to  present  all  the  issues  necessary 
for  a  trial;  and  both  parties,  by  having  the 
case  set  for  trial  from  time  to  time  thereaft- 
er, appeared  to  Join  in  that  conclusion.  We 
do  not  feel  compelled.  In  this  case,  to  deter- 
mine what  steps  should  be  taken  by  the  re- 
spoctlve  parties  ?n  cases  such  as  this,  in  or- 
der to  form  an  issue,  or  to  determine  the  na- 
ture of  the  pleadings  which  should  be  filed 
by  them.  What  would  be  necessary  in  one 
case  might  not  be  necessary  or  sufficient  in 
another.  But  we  think  the  affidavit  and  bond 
made  and  executed  by  the  defendants  were 
such  an  appearance  on  their  part,  and  &e 
conduct  of  the  parties  In  trying  to  bring  the 
case  to  trial,  and  the  remarks  of  the  trial 
Judge  with  reference  to  the  issue,  were  suffi- 
cient,to  prevent  a  Judgment  by  default  until 
defendants  had  been  ordered  to  present.some 
other  issue,  and  had  failed  to  comply,  after 
having  had  sufficient  time,  to  comply  with 
such  order.  1  Black,  Judgm.  {  36;  Norman 
V.  Hooker,  35  Mo.  366;  Ruch  v.  Jones,  33  Mo. 
303;  Mullen  v.  Wine,  9  Colo.  167.  11  Pac.  54. 

Before  the  Judgment  was  rendered,  defend- 
ants asked  the  court  to  grant  them  a  few 
minutes  only  In  which  to  draft  and  file  an 
answer,  at  the  same  time  advising  the  court 
of  the  views  expressed  by  the  former  Judge 
with  reference  to  the  pleadings.  Said  re- 
quest was  refused,  and  we  think  the  court 
erred  In  that  respect. 

Immediately  after  the  Judgment  was  pro- 
nounced, defendants  filed  their  petition,  sup- 
ported by  affidavit,  praying  for  an  order  set- 
ting aside  the  Judgment,  and  for  leave  to  file 
an  answer;  tendering  therewith  an  answer 
containing  allegations  showing  a  meritorious 
defense,  which  they  offered  with  said  peti- 
tion, and  asked  to  file.  In.  said  petition  they 
set  out  the  rulings  or  declarations  of  the  for- 
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mer  judge  with  reference  to  the  pleadings, 
and  gave  a  full  history  of  the  case,  and  of  the 
motions  made  In  court  by  the  respective  par- 
ties, and  steps  taken  by  them  to  bring  the 
case  to  trlaL  Before  an  appellate  court  wlU 
disturb  a  Judgment  by  default.  It  should  be 
made  to  appear  that  the  trial  court  had  failed 
to  act  with  proper  discretion.  Two  things, 
In  such  cases,  must  appear,  viz.  that  the  de- 
fendant has  a  meritorious  defense,  and  a  good 
reason  for  not  answering  In  time,  or  making 
his  defense  on  the  trial.  Robyn  t.  Publish- 
ing Co.,  127  Mo.  385,  80  a  W.  130;  Pry  y. 
Railroad  Co.,  73  Mo.  123;  Judah  v.  Hogan,  67 
Mo.  232;  1  Black,  Jud«m.  S8  347,  348;  Harding 
v.  Cowing,  28  OaL  212;  Wallace  v.  Eldredge, 
27  Cal.  495.  The  defendants,  by  their  peti- 
tion to  set  aside  the  Judgment  in  this  case, 
having  shown  that  they  had  a  meritorious  de- 
fense, and  a  good  reason  for  not  filing  an  an- 
swer in  time,  the  Judgment  by  default  should 
have  been  set  aside,  and  defendants  allowed 
to  plead.  The  Judgment  of  the  district  court 
Is  reversed,  and  the  case  remanded  for  a  new 
triaL 

BAKER,  a  J.,  concurs.     HAWKINS,  J^ 
took  no  part  in  this  case. 


If  Ariz.  80) 

CONSOLIDATED  CANAL  CO.  t.  PETERS. 

(Supreme  Court  of  Arizona.     Sept  21,   1896.) 

Plbadikos — Amendment — Parties. 

1.  It  is  within  the  Jarisdiction  of  a  trial  court 
to  allow  plaintiff  to  amend  his  complaint  after 
his  evidence  is  in,  and  defendant  liaa  moved  to 
dismiss  for  material  variance  between  allega- 
tions and  proof. 

2.  A  contract  between  a  canal  company  and 
the  shareholders  in  an  unincorporated  Joint- 
stock  association,  whereby  the  former,  party  of 
the  first  part,  agrees  to  f  Ornish  water  to  the  "re- 
spective' r>arties  of  the  second  parti  and  the 
latter  apree  to  rent  their  "respective"  shares  in 
the  association  to  said  first  party,  is  a  several 
contract;  and  either  of  the  second  parties  may 
maintain  suit  for  damages  occurrmg  to  liim 
thereaiider,  withont  joining  the  others. 

3.  The  stockholders  of  the  U.  Canal  Co.  rent- 
ed their  shares  to  defendant,  a  corporation;  the 
latter  agreeing  to  deliver  water  to  said  parties 
"at  and  on  the  basis  rate  of  not  less  than  3 
shares  (or  the  necessities  of  a  quarter  section, 
said  water  being  in  the  river.  *  •  •  It  being 
understood  that,  in  case  of  low  water,"  defend- 
ant "is  to  deliver  that  amount  of  water  that  the 
U.  Canal  could  or  would  deliver  if  they  were  in 
full  control."  A  complaint  by  one  of  the  sliare- 
holders  who  entered  mto  said  contract  alleged 
that  defendant  refused  to  deliver  water  in  suffi- 
cient quantities  to  irrigate  the  crops  when  there 
was  flowing  in  the  river  sufficient  vfater  for 
such  purpose,  and,  at  periods  of  low  water,  had 
refused  to  deliver  to  plaintiff  the  amount  of  wa- 
ter that  the  U.  Canal  would  or  could  deliver  if 
It  were  in  controL  The  complaint  did  not  al- 
lege that  plaintiCt  ever  requested  defendant  to 
dcUver  water  to  him,  and  did  not  state  how 
much  was  necessaiy,  nor  the  quantity  actually 
delivered,  and  there  was  no  averment  as  to  the 
amount  that  could  or  would  have  been  furnished 
by  the  U.  Canal  Co.  Held,  that  the  complaint 
did  not  state  a  cause  of  action. 

4.  The  failure  of  a  complaint  to  state  a  cause 
of  actwu  may  b«  availed  of  by  demurrer,   by 


objection  to  evidence,  by  motion  for  Judgment  oa 
the  pleadings,  by  motion  in  arrest  of  judgmeot^ 
or  on  motion  for  a  new  trial. 

Appeal  from  district  court,  Maricopa  comity; 
before  Chief  Justice  A.  O.  Baker. 

AcUon  by  A.  J.  Peters  against  the  ConsoO- 
dated  Canal  Company  to  recover  damages  tat 
breach  of  contract  From  a  Judgment  for 
plaintlfr,  defendant  appeals.    Reversed. 

This  Is  an  action  brought  by  the  appellee,  A. 
J.  Peters,  to  recover  of  the  api>ellaut,  the  Con- 
solidated Canal  Company,  the  sum  of  $5,000 
damages  for  the  loss  and  destruction  of  appel- 
lee's crop  of  grain  on  section  17,  township  1 
S.,  range  5  E.,  in  Maricopa;  for  the  crop-rais- 
ing season  of  1893:  The  destruction  of  said 
crop  is.  In  the  original  complaint  filed  herein, 
alleged  to  have  been  caused  by  the  falliue  of 
the  appellant  to  furnish  the  appellee  the  neces- 
sary amount  of  water  at  proper  times  during 
the  crop-raising  season  of  1892-93  to  produce 
a  mature  crop  on  the  lands  aforesaid.  It  Is  al- 
leged in  substance  In  the  original  complaint 
that,  for  the  agreed  price  of  50  cents  per  acre 
for  the  land  above  described,  to  be  paid  by  the 
appellee  to  the  appellant,  the  appellant  agreed 
to  cany  and  convey  from  the  Salt  river,  and 
deliver  to  the  said  appellee,  upon  the  land  de- 
scribed, the  amount  of  water  which  the  said 
appellee  was  and  should  be  entitled  to  receive 
and  use  upon  said  lands  by  virtue  of  bis  appro- 
priation, for  and  during  the  space  of  one  year 
from  the  1st  day  of  September,  1892,  and  while 
there  was  flowing  hi  said  Salt  river,  at  a  point 
where  the  said  appellant,  by  its  said  canal,  di- 
verts water  from  said  Salt  river,  ample  and 
abundant  water  to  supply  the  needs  and  re- 
quirements of  said  appellee  In  respect  to  said 
premises,  and  to  which  said  water  the  appellee 
was  entitled  by  virtue  of  his  appropriation,  and 
which  said  water  was  necessary  and  essential 
to  the  iM-oduction  of  a  crop  upon  said  premises: 
that  appellant  failed,  neglected,  and  refused 
to  carry  and  convey  said  water  from  said  Salt 
river  to  said  jtremises,  and  failed,  neglected, 
and  refused  to  deliver  the  said  water  to  the 
app^ee's  premises;  and  that  by  reason  there- 
of, it  is  alleged  hi  said  original  complaint,  the 
crops  of  the  appellee,  planted  and  sowed  upon 
said  land,  failed  to  mature,  develop,  and  ripen, 
and  were  wholly  dried  up,  lost,  and  destroyed. 
To  this  original  complaint  the  appellant  de- 
murred, and  alleges,  as  «  ground  of  demiurer. 
that  said  original  complaint  does  not  state  tacts 
sufficient  to  constitute  a  cause  of  action.  Said 
demurrer  was  by  said  court  overruled,  and  the 
appellant  excepted.  The  appellant  further  an- 
swered said  original  complaint,  denying  each 
and  every  allegation  therein  contained.  Upon 
the  trial  of  said  action,  after  appellee  had  In- 
troduced in  evidence  the  written  contract,  the 
basis  of  said  action  aa  alleged  In  said  original 
complaint,  the  appellant  moved  to  dismiss  said 
action  on  the  ground  of  a  material  variance 
between  the  proof  and  the  allegations  In  the 
complaint  Thereupon  the  court  announced 
that  be  would  sustain  the  moUoD.    The  appel- 
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lee  at  once  requested  the  court  not  to  make 
the  ruling  absolute,  and  to  allow  blm  time  to 
amend  his  original  complaint.  13ie  court  then 
adjourned  the  ease  until  the  following  Mon- 
day, and  gave  appellee  leaye  to  amend  his  orig- 
inal complaint  herein,  to  which  ruling  the  ap- 
pellant then  and  there  duly  excepted.  The  ap- 
pellee then  filed  his  amended  complaint,  alleg- 
ing that  he  was  the  owner  of  certain  shares  of 
stodi  in  the  Utah  .Enlargement  &  Extension 
Company  and  the  Eureka  Canal  Company, 
joint-stock  associations  owning  and  operating 
certain  canals  or  hrigating  ditches  running 
from  the  said  Salt  river  to  a  point  near  said 
section  seventeen  (17),  by  means  of  which  said 
canals  or  irrigating  ditches,  and  by  vh*ie  of 
the  ownership  of  said  shares  of  stock,  said  ap- 
pellee had  received  the  waters  from  the  -said 
Salt  river  so  diverted  and  applied,  and  appro- 
priated by  him  for  the  Irrigation  of  said  prem- 
ises; that  on  the  30th  day  of  September,  1892, 
the  api)eliant  entered  Into  a  contract  In  writing 
by  its  president,  A.  J.  Chandler,  with  the  ap- 
pellee and  others,  which  contract  was  in  words 
and  figures  as  foUows,  to  wit: 

"This  agreement,  made  and  entered  into 
this  30tb  day  of  September,  A.  D.  1892,  by 
and  between  the  Consolidated  Canal  Com- 
pany, by  Its  president,  A.  J.  Chandler,  party 
of  the  first  part,  and  A.  J.  Peters,  E.  Olsen, 
L.  Harmon,  George  Drew,  A.  Marshall,  W. 
W.  Dobson,  J.  S.  Watrous,  F.  T.  Powers, 
M.  Wals,  J.  Newman,  J.  L.  Wesson,  P..  Eis- 
senbise,  .N.  Peterson  (trustee),  C.  T.  Spring- 
er, W.  W.  Dobson  (trustee),  C.  Siegel  (trus- 
tee), J.  R.  Andrews,  A.  J.  Huston,  parties  of 
the  second  part,  owners,  shareholders,  or 
renters  of  the  Utah  Canal  Enlargement  & 
Extension  Company  and  the  Eureka  Canal 
Company,  is  as  follows:  We,  the  parties 
of  the  second  part,  rent  our  respective 
shares,  or  the  shares  we  have  rented  to  said 
patty  of  the  first  part,  for  the  ensuing 
year;  and  I,  A.  J.  Chandler,  president,  par- 
ty of  the  first  part,  agree  to  keep  up  all  as- 
sessments levied  against  all  of  the  shares 
hereto  assigned,  during  the  term  hereof,  and 
to  deliver  water  to  the  respective  parties 
hereto  at  and  on  the  basis  rate  of  not  less 
than  three  (3)  shares  for  the  necessities  of 
a  quarter  section,  said  water  being  in  the 
river.  And  we,  the  parties  of  the  second 
part,  hereby  give  the  first  party  our  respec- 
tive proxies  to  vote  our  respective  shares 
during  the  term  hereof,  on  matters  pertain- 
ing io  assessments  only.  The  above  shall 
not  be  construed  as  to  interfere  with  the 
board  of  directors  and  secretary  from  carry- 
ing out  the  contract  made  between  the  Utah 
Irrigating  Ditch  Company  and  the  Alma  Ir- 
rigating Ditch  Company,  and  as  modified  by 
subsequent  agreements,  or  from  making 
agreements  and  fixing  the  time  for  the  nec- 
essary cleaning  of  the  Utah  Canal  Exten- 
sion and  Eureka  CanaL  It  being  under- 
stood that  In  case  of  low  water  said  first 
party  is  to  deliver  that  amount  of  water 
that  the  Utah  Canal  would  or  could  deliver 


if  they  were  In  full  control.  And  In  case 
said  first  party  fails  to  deliver  water,  same 
being  in  the  river,  then  these  presents  shall 
be  null  and  void.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals  the 
day  and  year  first  above  written.  Consoli- 
dated Canal  Company.  A.  J.  Chandler, 
President 

Number 
Name.  of  Shares. 

Alfred  J.    Peters 18 

Alfred  J.   Peters 2 

Ellingsen,  per  A.  J.  Peters 2 

George  A.  Brew,  B.  Heyman 5 

George  A.  Brew,  H.  N.  McLoagaal 6 

George  A.  Brew,  J.  S.  Armstom 2 

J.  Newman,  per  P.  T.  Powers 3 

M.  Walsh,  per  F.  T.  Powers 3      . 

F.  T.  Powers 3 

N.  Peterson,  Trustee  Ruffs 8 

N.  Peterson,  B.  Heyman 3 

N.  Peterson 6 

C.  T.  Springer,  4  Old  Utah  &  Extension;  2 

Utah   Extension  (6) 6 

P.  J.  Eiasenbise 3 

B.  W.  Weatover 3 

A.  J.  Huston 4 

George  Bauer  (Dorris)   2" 

In  said  amended  complaint  it  was  alleged 
that  said  shares  of  stock  in  the  Utah  Canal 
Enlargement  &  Extension  Company  and  the 
Eureka  Canal,  mentioned  In  said  contract 
and  agreement,  were  and  are  the  majority 
of  the  shares  of  stock  in  said  company  and 
canals.  It  Is  further  alleged  that  the  ap- 
pellant entered  Into  the  possession  and  con- 
trol of  the  canal  of  the  Utah  Canal  En- 
largement &  Extension,  and  the  Eureka  Ca- 
nal, with  their  connections,  and  that  said 
appellant  remained  in  possession  and  con- 
trol thereof  until  July  1,  1893.  It  is  also 
alleged  in  said  amended  complaint  that  sec- 
tion 17  aforesaid  was  a  part  of  the  premises 
upon  which  the  said  water  was  to  be  deliv- 
ered by  the  appellant,  according  to  the 
terms  of  said  contract,  during  the  crop-rais- 
ing season  of  1893;  that  the  said  appellant, 
contrary  to  his  agreement,  undertakings, 
and  promises,  failed,  neglected,  and  refused 
to  deliver  water  to  the  appellee,  upon  the 
premises  described  In  said  amended  com- 
plaint, upon  the  basis  rate  of  not  less  than 
three  of  the  shares  mentioned  In  said  con- 
tract for  the  necessity  of  a  quarter  section 
of  said  premises  during  the  crop-raising  sea- 
son of  1892-93,  and  that  the  appellant  fail- 
ed, neglected,  and  refused  to  deliver  to  the 
appellee,  upon  said  prenaises,  sufficient  wa- 
ter to  irrigate  the  crops  growing  upon  said 
premises  during  the  crop-raising  season  of ' 
1892-93,  when  there  was  flowing  In  said 
Salt  river,  where  the  same  could  be  divert-  i 
ed  to  said  premises,  water  sufficient  for  said 
purpose,  and  for  which  purpose  the  appel- 
lee had,  by  said  contract,  rented  to  said  ap- 
pellant three  of  said  shares  of  stock  for 
each  quarter  section  of  land,  and  that  the 
appellant  failed,  neglected,  and  refused  to 
perform  each  and  every  obligation  of  said 
contract,  and  that  In  the  period  of  low  wa- 
ter In  said  Salt  river  during  the  crop-raising 
season  of  1892-93  the  said  appellant  failed. 
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neglected,  and  refused  to  deliver  to  said  ap- 
pellee, upon  said  premises,  the  amount  of 
water  that  the  Utah  Canal  would  or  could 
deliver  If  they  were  in  full  control,  and  by 
reason  of  which  appellee's  crops  sowed  up- 
on said  premises  failed  to  develop,  mature, 
and  ripen,  and  were  wholly  dried  up,  lost, 
and  destroyed. 

To  this  amended  complaint  the  appellant 
demurred:  First,  from  defective  parties,  in 
that  said  contract  was  Jointly  executed  by 
the  plaintiff  and  others;  that  said  com- 
plaint should  join  all  of  the  named  parties 
to  said  contract  Further,  that  said  amend- 
ed complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demnr- 
rcr  was  by  the  court  overruled,  to  which 
ruling  the  appellant  duly  excepted.  Appel- 
lant then  answered  the  amended  complaint 
herein:  First,  that  there  were  defective  par- 
ties. In  that  all  the  parties  were  not  joined, 
and  asked  that  upon  that  ground  the  action 
be  dismissed,  which  was  denied,  and  to 
which  the  appellant  duly  excepted;  and  the 
appellant  further  answered  the  amended 
complaint  herein,  denying  each  and  every 
allegation  in  said  amended  complaint  con- 
tained. Upon  the  trial  of  said  cause  a  ver- 
dict was  rendered  for  the  appellee,  and 
against  the  appellant,  for  the  sum  of  ?500, 
appellee's  costs  being  taxed  at  $630.00. 
Judgment  was  rendered  for  the  amount  of 
said  verdict  and  costs.  A  motion  for  a  new 
trial  was  duly  filed,  and  overruled  by  the 
court,  to  which  ruling  the  appellant  duly 
excepted,  and  thereupon  this  appellant  ap- 
pealed to  this  court. 

O.  F.  Ainsworth,  W.  H.  Barnes,  and  J.  D. 
Pope,  for  appellant.  W.  J.  Kingsbury,  Mil- 
lay  &  Bennett,  and  Cox  &  Street,  for  appel- 
lee. 

HAWKINS,  J.  (after  stating  the  facts).  I 
do  not  deem  It  necessary  to  review  the  action 
of  the  court  below  in  sustaining  the  motion  of 
plaintiff,  after  the  evidence  was  closed  on 
the  trial  of  the  original  complaint,  to  be  al- 
lowed to  amend  his  complaint.  This  action 
was  in  the  discretion  of  the  court  below. 
The  contract  set  out  in  the  amended  com- 
plaint was  executed  on  the  30th  of  Septem- 
ber, A.  D.  1S92,  and  declared  to  be  for  the  en- 
suing year.  In  the  closing  part  of  the  third 
subdivision  of  said  complaint  it  Is  alleged 
that  the  said  contract  was  made  for  "the  crop- 
raising  season  of  1892."  This  Is  probably  a 
clerical  error.  If  I  so  treat  It,  then  the  plead- 
ings should  be  considered  on  their  merits.  It 
Is  shown  on  the  face  of  the  complaint  that 
the  plaintiff  and  others  therein  named  were 
shareholders  In  an  unincorporated  joint-stock 
company;  and  it  sets  out  a  contract  made  by 
the  several  individual  stockholders  with  the 
defendant  to  do  certain  things.  As  the  share- 
holders in  such  a  company  are  partners  (Llndl. 
Partn.  p.  5;  Smith  v.  Warden,  86  Mo.  382; 
Richardson  v.  Pitts,  71  Mo.  128;    Martin  v. 


Fewell,  79  Mo.  401;  Hurt  v.  Salisbury,  55 
Mo.  310;  Pettis  V.  Atkins,  60  111.  454;  Flagg 
V.  Stowe,  85  111.  164;  Hodgson  v.  Baldwin,  65 
III.  532),  and,  as  a  general  rule,  the  members, 
however  numerous,  must  join  in  the  suit  on 
such  contract  (Dicey,  Parties,  151),  yet,  as  the 
contract  In  the  case  at  bar  shows  that  the 
parties  of  the  second  part  rented  their  re- 
spective shares  to  the  party  of  the  first  part, 
and  "party  of  the  first  part  agrees  •  •  • 
to  deliver  water  to  the  respective  parties,"  it 
must  necessarily  be  construed  as  a  contract 
wherein.  If  any  damage  occurred  thereunder 
to  any  of  the  parties  thereto,  such  party  could 
maintain  his  suit  for  such  damages  without 
joining  the  other  parties.  Whether  a  con- 
tract Is  several  or  joint  is  a  question  of  con- 
struction. Generally,  where  there  are  joint 
obligees  the  contract  is  joint.  Where,  how- 
ever, the  language  of  the  contract  requires  the 
obligor  to  account  to  each  of  the  obligees,  re- 
spectively, or,  by  the  use  of  any  words,  im- 
ports a  separate  right  of  action,  the  contract 
is  several,  and  each  obligee  may  sue  thereon. 
Lawless  v.  Lawless,  39  Mo.  App.  539;  17  Am. 
&  Eng.  Enc.  Law,  566.  Joint-stock  compa- 
nies and  unincorporated  companies,  as  will 
be  seen  from  the  authorities  supra,  are  gen- 
erally treated  as,  and  have  all  the  attributes 
of,  a  common  partnership,  yet  a  mere  joint 
ownership  or  community  of  interest  in  prop- 
erty does  not  necessarily  constitute  a  part- 
nership, though  the  Income  from  it  is  di- 
vided. 17  Am.  &  Eng.  Enc.  Law,  p.  859. 
And,  even  If  the  association  of  persons  de- 
scribed as  the  party  of  the  "second  part"  in 
the  contract  with  the  appellant  do  consti- 
tute a  partnership,  an  obligor  may  render 
himself  liable  to  each  individual  member  of 
the  partnership  separately,  as  was  done  in 
the  contract  set  out  in  the  amended  complaint. 
The  objection  that  there  was  a  nonjoinder  of 
parties  plaintiff  is  not,  for  the  reasons  above 
giv«i,  well  taken,  and  the  court  below  did 
not  commit  error  In  overruling  it. 

If  the  contract  be  construed  as  one  for  the 
delivery  of  so  much  water  to  each  individual 
of  the  second  part,  and  that  each  one  could 
maintain  an  action  thereon,  without  Joining 
the  others  with  him,  for  the  damages  he 
might  have  sustained,  the  complaint  In  this 
case  fails  to  state  a  cause  of  action,  for  no- 
where therein  Is  It  alleged  that  plaintiff  over 
requested  defendant  to  deliver  water  to  him 
at  any  place.  It  Is  not  alleged  that  plaintiff 
did  not  get  all  the  water  he  contracted  lor. 
It  is  alleged  that  defendant  failed  to  deliver 
water  on  section  17  sufficient  to  raise  a 
crop,  but  it  does  not  appear  from  the  contract 
that  the  water  was  to  be  delivered  on  that 
section.  Defendant  may  have  delivered  It  to 
plaintiff  at  some  other  point.  It  is  further  al- 
leged that  defendant  did  not  deliver  sufficient 
water.  The  quantity  necessary  to  Irrigate 
plaintiff's  land  is  not  stated  In  the  com- 
plaint, nor  is  the  quantity  which  the  defend- 
ant did  deliver  stated,  nor  Is  the  dlffert-nce 
capable  of  being  computed.    It  is  nowhere 
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-Stated  In  tbe  contract  on  what  land,  or  where, 
the  water  should  be  delivered  by  defendant 
Tbe  complaint  states  tbat  tbe  premises  de- 
scribed therein,  and  on  which  it  was  claliued 
defendant  failed  to  deliver  the  water,  was  a 
part  of  the  premises  upon  which  tbe  water 
was  to  be  delivered;  and,  though  tbe  com- 
plaint states  that  be  failed  to  deliver  suffi- 
cient water  upon  that  part  to  raise  a  crop 
for  tbe  cropping  season  of  1892-68  (which  tbe 
contract  nowhere  binds  the  defendant  to  do), 
it  does  not  state  that  all  tbe  water  plaintiff 
was  entitled  to  receive  from  defendant  was 
not  delivered  on  the  other  part  or  parts  of 
the  premises.  But  if  we  construe  the  follow- 
ing allegation  in  the  complaint:  "And  failed, 
neglected,  and  refused  to  deliver  to  said  plain- 
tiff, upon  said  premises  (section  17),  suffi- 
cient water  to  irrigate  the  crops  growing  up- 
on said  premises,  when,  during  the  crop- 
raising  season  of  1892-93,  there  was  flowing 
in  said  Salt  river,  at  a  point  where  the  same 
could  be  diverted  therefrom  to  said  prem- 
ises, water  sufficient  for  said  purpose,"  etc.,— 
into  an  allegation  tbat  there  was  such  qiian- 
titj?  of  water  in  the  river  as  contemplated 
there  should  be  by  tbe  terms  of  the  contract, 
yet  the  complaint  further  states  that  at  pe- 
riods of  low  water  the  defendant  refused  to 
deliver  that  amount  of  water  which  the  Utah 
Canal  would  or  could  deliver  to  plaintiff  if  It 
(the  L'tah  Canal)  was  in  full  control;  but  no- 
where is  there  any  allegation  as  to  bow  much, 
or  whether  any  quantity,  could  or  would 
have  been  received  by  the  plaintiff  from  said 
Utah  Canal.  A  complaint  tbat  totally  falls 
to  state  a  breach  of  the  contract  sued  on 
states  no  cause  of  action,  and  a  failure  to 
state  a  cause  of  action  may  be  availed  of  by 
demurrer,  by  objection  to  evidence,  by  mo- 
tion for  judgment  on  the  pleadings,  by  mo- 
tion in  arrest  of  Judgment,  or  on  motion  for  a 
new  trial.  This  suit  seems  to  have  been  iiros- 
ecuted  upon  the  theory  that  the  defendant 
was  bound,  under  the  contract,  to  deliver  auf- 
ficient  water  to  plaintiff  to  raise  a  crop  for 
the  season  named  upon  the  land  described 
In  the  complaint  While  the  contract  was 
made,  evidently,  for  the  purpose  of  conferring 
the  power  of  voting  the  shares  on  the  ques- 
tion of  assessment  and  distributing  the  wa- 
ter to  the  respective  parties  (share  owners) 
which  flowed  thPiugh  the  canal  as  a  conduit, 
the  quantity  of  watjr  which  was  to  be  dis- 
tributed was  the  quantity  which  would  flow 
through  said  conduit.  This  is  nowhere  al- 
leged in  said  complaint,  nor  is  it  susceptible 
of  being  ascertained  from  the  allegation  there- 
of. In  times  of  low  water  in  the  river  the 
'defendant  was  only  to  secure  the  amount 
tbat  would  flow  through  said  canal,  and  dis- 
tribute that.  If  the  defendant  failed  to  dis- 
tribute tbe  water,  he  would  be  liable.  And 
the  shareholders  could  declare  the  contract 
forfeited,  and  take  possession  of  their  canal, 
if  the  same  was  In  the  possession  ot  the  de- 
-fendant;  and  any  party  to  such  contract 
.could  recover  bis  damages  from  the  defend- 


ant for  any  breach  while  tbe  contract  was  in 
force,  If  any  occurred. 

The  general  demurrer  should  have  been  sus- 
tained. Reversed,  and  new  trial  ordered, 
with  directions  to  the  court  below  to  bustaln 
the  demurrer  to  the  amended  complaint. 

BBTHUNE  and  ROUSE,  JJ.,  concur. 


(5  Cal.  Unriv.  453) 
GOODRICH  v.  LOUPE  et  al.  (S.  F.  417.) 
(Supreme  Court  of  CaUfomia.  Sept.  16,  1896.) 
Ai>PEAL — Vacation  op  Depaclt — Oiscketion. 
An  order  setting;  aside  a  judgment  by  de- 
fault is  largely  discretionary,  and,  where  moved 
for  at  once  and  granted  upon  terms,  will  not  be 
disturbed  on  appeal,  though  the  showing  made 
Is  not  strong. 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  one  Goodrich  against  one  Loupe 
and  others.  Plaintiff  appeals  from  an  order 
setting  aside  a  default  Judgment  in  his  favor. 
Affirmed. 

Will  A.  Coulter  and  C.  D.  Wright  for  ap- 
pellant  John  J.  Uoche,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  setting  aside  a  defauU  judgment.  The 
motion  to  set  aside  was  based  upon  the 
grounds  of  inadvertence  and  excusable  neg- 
lect The  showing  made  by  affidavit  is  very 
weak,  and,  if  the  lower  court  bad  denied  the 
motion  to  vacate,  its  action  upon  appeal  prob- 
ably would  not  bare  been  disturbed.  But  In 
matters  of  this  kind  the  superior  court  Is  vest- 
ed with  large  discretion;  and  in  view  of  tbe 
fact  that  the  motion  to  set  aside  was  made 
promptly,  and  also  In  view  of  the  further  fact 
tbat  the  motion  was  granted  upon  terms, 
when  taken  Into  consideration  with  the  show- 
ing made  by  affidavit,  we  have  concluded  to 
affirm-  the  action  of  tbe  trial  court  Tbe  or- 
der appealed  from  Is  affirmed. 


(U4  Cai.  807) 
JENNINGS  V.  BROWN.     (S.  F.  181.) 
(Supreme  Court  of  CJallfomla.     Sept  18,  1896.) 
Acstkai.ian  Ballot  Law — Bali^ots. 
The  writing  by  a  voter,  on  his  ballot  of  the 
party  designation  of  a  candidate,  after  the  name, 
which  he  has  also  written  in,  does  not  constitute 
a  distingnishing  mark  which  invalidateB  the  bal- 
lot. 

Department  2.  Appeal  from  superlorcourt 
San  Mateo  county;   George  H.  Buck,  Judge. 

Contest  by  J.  T.  Jennings  of  the  election 
of  J.  J.  Brown  to  the  office  of  county  super- 
visor. Judgment  for  respondent,  and  con- 
testant appeals.    Affirmed. 

Geo.  C.  Ross  and  Knight  &  Heggerty,  for 
appellant.  Sullivan  &  Sullivan,  for  respond- 
ent. 

TEMPLE,  J.  This  is  a  contest  for  tbe  of- 
fice of  supervisor  In  the  county  of  San  Ma- 
teo.    The  Judgment  appealed  from  confirms 
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the  election  of  defendant  The  appeal  is 
from  the  judgment,  with  a  bill  of  excep- 
tions. 

In  prednct  No.  1  the  record  shows  that 
118  votes  were  counted  without  objection 
for  contestant,  and  11  yotes  were  objected 
to  and  reserved  by  counsel  for  respondent; 
134  votes  were  counted  without  objection 
for  respondent,  and  19  votes  were  objected 
to  by  contestant  It  subsequently  appears 
that  all  ballots  were  counted,  and  as  count- 
ed the  tally  stood  for  Brown  154  votes,  for 
Jennings  .128.  It  is  not  expressly  stated 
that  the  ballots  objected  to  by  respondent's 
attorney  were  ballots  for  contestant,  or  that 
those  objected  to  by  contestant  were  cast 
for  respondent,  but  it  would  naturally  be 
supposed  that  such  was  the  case;  and,  if 
so,  then  the  tally  clerlj:8  must  have  made  a 
wrong  addition.  It  should  have  been,  on 
that  hypothesis,  153  for  Brown,  and  129  for 
Jennings.  This  would  have  changed  the  re- 
Hult  as  finally  declared.  The  court  was  re- 
quested by  the  contestant  to  recount  the 
votes,  bat  declined  to  do  so.  There  were 
also  4  ballots  which  had  not  been  counted 
by  the  precinct  officers.  The  bill  of  excep- 
tions fails  to  show  error  in  this  respect.  It 
surely  does  not  show  all  that  occurred  at 
the  trial;  for,  while  it  appears  that  some 
30  ballots  were  objected  to,  it  is  impossible 
to  find  from  the  record  how  the  court  ruled 
upon  one-half  that  many.  There  were  two 
tally  clerks,  and  the  court  reporter  also  kept 
tally.  All  agreed,  and  the  conrt  was  satis- 
fled  that  no  mlstalce  had  been  made. 

We  have  carefully  examined  the  ballots 
which  were  brought  here  for  our  Inspection 
under  a  previous  order.  We  find  nothing 
upon  any  of  these  worthy  of  notice,  unless 
It  Is  the  ballot  upon  which  the  voter  has 
written,  under  the  head  "State  Printer,"  the 
oame  "W.  D.  Craig,  Independent  Demo- 
crat" It  is  objected  that  the  voter  w-os 
only  authorized  to  write  the  name  of  the 
person  voted  for,  and  that  the  addition  "In- 
dependent Democrat"  is  unauthorized,  and 
may  constitute  a  distinguishing  mark.  Sec- 
tion 1191,  PoL  Code,  provides  that  after  a 
candidate's  name  shall  be  printed  his  par- 
ty designation,  and  they  were  so  printed  on 
the  ballot  It  would  be  quite  natural,  then, 
that  one  writing  in  the  name  of  a  candidate 
not  in  the  list  should  add  such  designation. 
Perhaps  the  statute  should  be  construed  as 
requiring  or  permitting  the  name  to  be  writ- 
ten in  the  same  manner  as  the  others  are 
printed.  The  designation  would  then  be  a 
descriptio  personse,  and  a  part  of  the  desig- 
nation of  the  person  voted  for,  and  author- 
ized by  the  statute.  This  state  of  things  ex- 
isted in  Tebbe  v.  Smith,  108  Cai.  101,  -11 
Pac.  454.  Upon  all  the  ballots  cast  at  one 
precinct  there  appeared,  written  under  the 
head  of  "Justice  of  the  Peace,"  "O.  (}. 
Brown.  Republican."  It  was  shown  that 
the  writing  was  all  In  the  same  band,  and 
that  but  one  person  voting  at  the  precinct 


was  lawfully  assisted.  This  court  sanction- 
ed the  counting  of  the  vote  for  the  person 
lawfully  assisted.  There  the  word  "Repub- 
lican" was,  or  might  have  been,  a  distin- 
guishing mark,  just  as  "Independent  Demo^ 
crat"  is  here.  The  fact  was  disregarded  aa 
of  no  consequence.  I  am  not  Inclined  to 
hold  that  any  of  the  requirements  of  the 
election  law  are  directory  only,  but,  while 
all  of  its  provisions  are  mandatory,  they 
should  be  liberally  construed.  The  so-called 
"Australian  Ballot  System"  only  secures  se- 
crecy In  voting  when  the  elector  desires  it, 
and  has  sullicient  independence  to  Insist  up- 
on it  But  a  voter  can— and,  by  one  who 
has  sufficient  power  over  him,  be  forced  to 
—so  mark  his  baUot  that  it  can  be  identi- 
fied. Many  ways  could  be  suggested  in 
which  this  could  be  done  without  destroying 
the  legality  of  the  ballot  It  Is  quite  mani- 
fest in  this  case  that  the  words  were  not  in- 
tended as.  a  distinguishing  mark,  and,  as 
the  law  may  be  construed  as  permitting  it,  I 
see  no  reason  for  changing  the  rule  followed 
in  Tebbe  v.  Smith.  The  judgment  is  af- 
firmed. 


We      conctir: 
ROUTTE,  J. 


McFARLAND,      J.;     GA- 


(U4  Cal.  Z12) 
PETCKE  et  al.  v.  KEEFE  et  aL  (S.  F.  IW.V 
(Supreme  Conrt  of  California.  Sept  15,  1896.) 
Appeal— Stat  op  Pboceedinqs  in  Court  Bki/)w. 
Under  Code  Civ.  Proc.  |  948,  which  pro- 
vides tiint  whenever  an  appeal  is  perfected  "it 
stays  all  further  proccedinRS  In  the  court  below 
upon  the  judement  or  order  appealed  from," 
where  a  party  has  perfected  hig  appeal  to  the  su- 
preme court  from  the  judgment  against  him, 
and  from  the  order  of  the  superior  court  made 
on  his  motion  to  set  aside  such  judgment  the 
court  below  so  far  loses  jurisdiction  of  the  cause 
tliat  it  cannot  pending  such  appeal,  set  aside 
the  judgment  of  its  own  motion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  Eugene  R.  Garber,  Judge. 

Action  by  Ernest  Peycke  and  Julius  Peycke 
against  D.  Keefe  and  others.  From  a  judg- 
ment In  favor  of  plalntlfrs,  f^ad  an  order  re- 
fusing to  set  the  same  aside,  defendant  Keefe 
appealed.  Pending  the  appeal,  the  trial  conrt 
of  its  own  motion  set  aside  the  judgment  as 
against  defendant  Keefe,  and  plaintiffs  appeal. 
Keefe's  appeal  dismissed.  Order  appealed 
from  by  plaintiffs  reversed. 

T.  M.  O-smont  and  Peri  E.  Allen,  for  appel- 
lants. A.  D.  Spllvalo  and  Jos.  M.  Nougues,  (or 
respondents. 

SEARLS,  C.  This  is  an  action  to  recover 
from  the  defendants,  as  co-partners  under  the 
firm  name  of  D.  Keefe  &  Ca,  the  sum  of  $44^.< 
87  as  a  balance  for  money  advanced  by  plain- 
tiff's to  defendants.  Defendant  Keefe  answer- 
ed, averring  that  he  was  the  sole  member  of 
the  firm  of  D.  Keefe  &  Co.,  denied  the  indebt- 

i  Rehearing  denied. 
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edneM  to  ptadntlfh.  and  tj  way  of  croas  com- 
plaint, upon  the  facts  therein  stated,  demand- 
ed a  jnd^ent  against  the  pJalntlffa  for  $136.- 
35.  Pending  the  case,  and  before  a  trial  on 
the  merits,  such  proceedings  were  bad  that,  on 
the  4th  day  of  April,  1898,  the  court  below,  on 
motion  of  counsel  for  plaintiffs,  struck  out  the 
answer  and  cross  complaint  of  defendant 
Keefe,  and  entered  Judgment  in  favor  of  plain- 
tiffs as  prajred  for  In  their  complaint  Defend- 
ant Keefe  moved  the  court,  on  affidavit,  and 
Dpon  the  papers  on  flie,  to  set  aside  the  Judg- 
moit  entered  against  him,  and  to  restore  hla 
answer  and  cross  complaint  This  motion  was 
denied  by  the  court  June  20,  Itss^.  On  June 
26,  1883,  defendant  Keefe  took  and  perfected 
an  appeal  to  this  court  from  the  judgment  and 
order  refusing  to  set  the  same  aside,  etc. 
Thereafter,  and  on  the  30th  day  of  October, 
1893,  the  court  upon  its  own  motion,  and  with- 
out any  application  therefor  or  notice  thereof, 
set  aside  the  Judgment  against  defendant  and 
restored  his  answer  and  cross  complaint 
Plaintiffs  In  due  time  apt)eeled  from  this  last 
order,  and,  as  defendant  Keefe  has  never  filed 
his  transcript  on  appeal  in  this  court  plaintiffs 
also  move  to  dismiss  this  appeaL  Tbe  motion 
to  dismiss  the  appeal  of  Keefe  should  be 
granted. 

Touching  the  appeal  of  plaintiffs  from  the  or- 
der setting  aside  the  Judgment  and  restoring 
the  answer,  etc.,  we  are  of  opinion,  from  tbe 
showing  made  by  tbe  bill  of  exceptions,  (1) 
that  the  court  was  Justified  m  making  the  or- 
iet  striking  out  the  defendant's  answer  and 
rendering  Judgment  against  him,  upon  tlw 
ground  that  he  willfully  refused  to  give  bis 
deposition  iu  the  cause;  (2)  but  these  matters 
are  so  far  within  the  discretion  of  the  trial 
court  that  Inasmuch  as  It  is  the  policy  of  the 
law  to  favor  a  fair  and  impartial  trial  of  every 
cause  upon  its  merits,  we  are  not  at  liberty, 
under  the  circumstances  of  this  case,  to  re- 
verse the  action  of  tbe  court  looking  to  that 
end,  provided,  always,  the  court  below  pos- 
sessed the  power. to  make  the  <«der  at  the  time 
and  in  the  manner  pursued  by  tbe  court.  Ad- 
dressing, then,  our  attention  to  the  question  of 
the  authority  of  tbe  court  to  make  the  order 
setting  aside  the  Judgment,  etc.,  appealed  from, 
the  objections  urged  thereto  are:  (1)  Tbe 
Judgment  set  aside  liad  been  appealed  from, 
and  (as  is  claimed)  the  court  had  lost  all  Juris- 
diction in  relation  thereto.  (2)  The  Judgment 
was  entered  more  than  six  months  prior  to  the 
order  of  October  30,  1893,  setting  it  aside; 
bence,  the  court  had  no  authority  in  the  prem- 
ises. (3)  Tliat  the  court  had  no  authority  to 
set  in  tbe  premises  on  its  own  motion,  and 
without  a  showing  as  to  the  Justice  thereof. 

Touching  tbe  first  proposition,  section  U4S  of 
the  Code  of  Civil  Procedure  provides  that 
"whenever  an  appeal  is  perfected,  as  provided 
In  tbe  preceding  sections  of  this  chapter  (chap- 
ter 1,  tit  13,  pt  2),  it  stays  all  further  pro- 
ceedings in  the  ooort  below  upon  the  Judgment 
or  order  appealed  from  or  upon  the  matters 
(mhcaced  therein,   *   *   *    but  the  court  be- 


low may  proceed  upon  any  OOter  matter  em- 
braced In  the  acti<Hi  and  not  affected  by  tbe  or- 
der appealed  from."  In  Klrby  t.  Superior 
Court,  68  CaJ.  6M.  10  Pac.  119,  it  vras  held 
that,  pending  an  appeal,  the  trial  court  lias  no 
Jurisdiction  to  allow  an  amendment  to  any 
pleading.  In  Bryan  v.  Berry,  8  CaL  130,  It 
was  held  that  where  a  Judgment  is  rendered 
and  an  appeal  taken  to  this  court  the  court 
below  loses  control  over  the  Judgment  and  an 
order  amending  the  Judgment  is  erroneous.  In 
Reynolds  v.  Reynolds,  67  CaL  176,  7  Pac  480, 
it  was  held  that  after  a  case  has  been  appeal- 
ed, the  trial  court  has  no  power  to  so  change 
the  Judgment  appealed  from  as  in  effect  to  pre- 
vent the  review  of  alleged  errors  brougut  vfi 
by  a  bni  of  exceptions.  In  Savings  Union  T. 
Myers,  72  Cal.  161,  13  Pac.  4(»,  it  was  held 
that  the  superior  court  cannot  deprive  the  su- 
preme court  of  Jurisdiction  of  an  appeal  from 
a  Judgment  by  amending  it  while  the  appeal  is 
pending.  In  Stewart  v.  Taylor,  68  CaL  6,  8 
Pac.  606,  it  was  held  that  pending  an  appeal 
from  an  order  denying  a  motion  for  a  new 
triaL  the  lower -court  has  no  authority  to  va- 
cate or  set  aside  the  same.  Upon  the  authority 
of  these  cases  we  are  of  opinion  that  when  the 
defendant  Keefe  perfected  his  appeal  to  this 
court  from  thejudgmentagalnsthlm.and  from 
tbe  order  of  the  superior  court  made  upon  his 
motion  to  set  aside  such  Judgment  the  court 
below  so  far  lost  Jurisdiction  of  the  cause  that 
it  coAld  not  pending  such  appeal,  set  aside  the 
Judgment  on  its  own  motion,  and  that  to  do  so 
was  error,  for  which  the  order  setting  aside 
the  Judgment  should  be  reversed. 

These  views  render  an  examination  of  the 
other  points  unnecessary.  We  recommend  (1) 
that  the  order  appealed  from  by  plaintiffs  be 
reversed;  (2)  that  the  appeal  of  defendant  D. 
Keefe  be  dismissed. 

We  CMicnr:    BBLCHER,  a;   BRITT,  O. 

PER  CURIAM.    For  tbe  reasons  given  in  ' 
tbe  foregoing  opinion,  the  order  appealed  from 
I^  plaintiffs  is  reversed,  and  the  appeal  of  de- 
fendant D.  Keefe  is  dismissed. 


(U4  Cal.  275) 
ROBINSON  T.  THORNTON.    (8.  F.  20.)  i 
(Supreme  (3ourt  of  Oillfomla.     Sept  17,  1896.) 

APPSAL— DSCWION— COHSTRPCTIOS. 

Where  a  judgment  is  reversed  on  appeal, 
and  remanded  for  a  new  trial,  the  holding  of  the 
appellate  conrt  on  a  question  of  fact,  based  on 
the  evidence  in  the  record,  is  not  conclusive  aa 
to  such  question  on  a  subsequent  trial  on  new 
evidence;  hence  it  is  error  for  the  trial  court  to 
take  it  from  the  Jury,  and  determine  it  as  a 
matter  of  law. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;  A.  A.  Sanderson,  Judge. 

Action  by  C.  P.  Robinson  against  R.  & 
Thornton.  From  a  Judgment  for  defendant, 
and  an  order  denying  a  new  trial,  ir'iM"t*fl'  ap< 
peals.     Reversed. 


tBeheailng  denied. 
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T.  M.  Osmont,  for  appellant  E.  F.  Fitz- 
patrick,  B.  B.  Newman,  and  Fox,  Kellogg  & 
Gray,  for  reaponlent. 

PER  CURIAM.  This  case  has  been  here 
before,  and  Is  reported  in  102  Cal.,  commen- 
cing at  page  675  (34  Pac.  120).  In  the  opin- 
loi:  then  delivered,  the  history  of  the  case  is 
fully  stated,  and  for  the  purpose  of  this  pres- 
ent decision  it  is  not  necessary  to  restate  It 
At  the  retrial,  out  of  which  this  present  ap- 
peal arises,  the  court,  when  the  evidence  had 
all  been  offered,  instructed  the  Jury  as  fol- 
lows: "The  court  Instructs  you,  as  a  matter 
of  law,  to  wit,  the  law  in  this  case  as  declar- 
ed by  the  supreme  court  of  this  state  in  this 
case,  that  the  title  claimed  by  the  plaintiff  in 
this  case  has  been  shown  to  be  extinguished; 
and  that,  as  a  matter  of  law  aforesaid,  the 
plaintift  has  no  title  to  the  lands  in  dispute 
lu  this  action,  and  your  verdict  must  be  for 
the  defendant.  The  court  instructs  yon  as 
a  matter  of  law,  to  wit  the  law  of  this  case, 
declared  so  by  the  supreme  court  in  this  case, 
that  the  plaintifC  is  not  entitled  to  recover 
herein;  and  you  are  hereby  directed  to  bring 
in  a  verdict  in  favor  of  the  defendant,  Thorn- 
ton." In  accordance  with  these  instructions, 
the  Jury  returned  a  verdict  for  the  defendant 
These  instructions  were  erroneous,  and  were 
given,  no  doubt,  through  a  misunderstanding 
of  what  this  court  decided  on  the  former  ap- 
peal. It  was  there  decided  that,  by  the^  fore- 
closure sale  under  the  Wilson  and  Jordan 
mortgage,  the  interest  of  the  Greens  in  the 
disputed  premises  became  extinguished,  and 
therefore  no  title  to  said  premises  was  ac- 
quired by  the  plaintiff,  Robinson,  under  the 
attachment  or  execution  sale  set  forth  in  the 
record.  It  was  decided  further,  however, 
that  the  Greens,  who  were  in  possession  at 
the  time  of  the  execution  sale,  and  also 
Thornton,  who  was  a  vendee  of  the  Greens, 
were  estopped  to  show  that  the  Greens  had 
no  title  at  the  time  of  sacb  execution  sale. 
But  it  was  further  decided  that  Thornton  was 
not  estopped  to  set  up  an  adverse  possession 
and  title  by  prescription,  by  establishing  an 
adverse  possession  for  the  statutory  period 
of  limitation;  and,  further,  that  the  evidence 
taken  at  the  former  trial  was  suthclent  to 
warrant  the  finding  that  Thornton  did  have 
such  possession  for  said  statutory  period; 
and  the  Judgment  was  reversed  on  account  of 
said  adverse  possession  of  Thornton.  But 
the  question  of  such  adverse  possession  is 
one  of  fact,  and  upon  a  subsequent  trial  the 
Jury  were  not  estopped  by  the  decision  of  this 
court  from  finding  the  issue  of  such  adverse 
possession  differently  from  the  finding  at  the 
former  trial.  They  might  have  found  that 
issue  differently,  even  though  the  testimony 
was  the  same  as  at  the  former  trial;  but,  as 
a  matter  of  fact,  there  was  at  the  latter  trial 
additional  testimony  on  that  point.  It  was 
for  the  Juiy,  therefore,  to  determine  whether 
or  not  there  was  such  adverse  possession; 
and  the  court  erred  in  taking  that  question 


away  from  the  Jury.  The  questions  of  law 
arising  out  of  the  documentary  evidence  which 
established  undisputed  facts,  of  course,  were 
determined  by  the  former  decision;  but  that 
decision  Is  not  final  as  to  the  question  of 
Thornton's  adverse  possession  for  the  statu- 
tory period,  which  is  purely  a  question  of 
fact  to  be  determined  by  a  court  or  jury  upon 
the  evidence  brought  before  it  upon  a  subse- 
quent trial.  Benson  v.  Shotwell,  103  Cal.  IG.'i, 
37  Pac.  147;  Mahan  v.  Wood,  79  Cal.  259,  21 
Pac.  757;  Wallace  v.  Sisson  (Cal.)  45  Pac. 
1000.  The  verdict  of  the  Jury  upon  this  ques- 
tion of  adverse  possession  for  the  statutory 
period  might  have  been  the  same  as  the  find- 
ing at  the  former  trial,  but  we  cannot  say  as 
a  matter  of  law  that  such  should  have  been 
the  verdict  For  these  reasons,  the  Judgment 
must  be  reversed,  and  a  new  trial  ordered. 
Judgment  and  order  denying  a  new  trial  re- 
versed. 


(U4  Cal.  346) 
AMADOR  GOLD  MINE,  Limited,  v.  AMA- 
DOR GOLD  MINE  et  al.    (S.  F.  95.) 

(Supreme  Court  of  Cahfornia.     Sept  19,  1896.) ' 

FOBCIBLB     BSTKV     AND    DETAINER  —  VaBIASCE  — 

Finding— Judgment. 

1.  In  an  .action  for  forcible  entry  and  detain- 
er, where  the  complaint  allef;ed  that  defend- 
ants entered  on  the  premises  July  14th,  and  the 
proof  was  that  they  entered  June  26th,  there 
was  no  material  variance. 

2.  A  findiug  that  defendants  "took  possession 
on  June  26,  1893,"  negatives  the  allegation  that 
they  were  in  continuous  possession  from  May 
1,  1893. 

3.  Error  in  the  admission  and  exclusion  of  evi- 
dence under  one  count  is  without  prejudice 
where  the  judgment  for  plaintiff  may  stand  on 
another  count 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  W.  R.  Daingerfleld, 
Judge. 

Action  by  the  Amador  Gold  Mine,  Limit- 
ed, against  the  Amador  Gold  Mine,  J.  H. 
Tlbblts,  and  Edward  Tlbblts.  From  a  judg- 
ment in  favor  of  plaintiff,  and  an  order  de- 
nying their  motion  for  a  new  trial,  defend- 
ants appeal.    Affirmed. 

Lindley  &  Elckhoff,  for  appellants.  Vin- 
cent Neale,  for  respondent. 

VANCLIEF,  C.  The  plaintiff,  an  English 
corporation,  brought  this  action  against  the 
defendants,  a  California  corporation,  for  a 
forcible  detainer  (as  defined  by  section  1160 
of  the  Code  of  Civil  Procedure)  of  a  certain 
tract  of  mineral  land  on  which  is  a  quarts 
lode,  a  60-stamp  quartz  mill,  and  other  im- 
provements, situate  in  the  county  of  Am- 
ador. The  complaint  consists  of  two  counts, 
—the  first,  under  the  second  division  of  sec- 
tion 1160,  alleging  an  unlawful  entry  upon 
said  premises  on  July  14,  1893,  in  the  .ab- 
sence of  plaintiff,  and  a  refusal  to  surrender 
possession  for  the  period  of  five  days  after 
demand  by  plaintiff  for  such  surrender;  and 
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the  second,  under  the  first  division  of  said 
section,  alleging  that  the  defendants,  by 
force  and  with  strong  hand  and  threats  of 
violence,  unlawfully  hold  and  keep  iKtsses- 
'  sion  of  said  land  and  appurtenances.  The 
answer  of  defendants  to  the  first  count  de- 
nies that  plaintiff  was  ever  entitled  to  the 
possession  of  any  part  of  the  premises  de- 
scribed in  the  complaint,  and  denies  that  on 
July  14,  1893,  or  at  any  time  within  five 
days  previous  thereto,  plaintiff  was  in  peace- 
able or  actual  possessslon  or  occupation  of 
any  part  of  said  premises,  as  alleged  in  the 
complaint.  In  answer  to  the  second  count, 
defendants  deny  that  the  corporation  defend- 
ant has  ever  unlawfully,  or  with  force  or 
threats  of  violence,  held  or  kept  possession 
of  said  premises,  or  any  part  thereof,  at  any 
time  since  July  14,  1893,  "contrary  to  the 
form  of  the  statute."  After  the  close  of 
the  evidence,  and  by  leave  of  the  court,  de- 
fendants amended  their  answer  to  each 
count  of  the  complaint  by  inserting  the  fol- 
lowing: "That  on  the  first  day  of  May, 
1893,  said  defendant  Amador  Gold  Mine,  as 
was  its  right,  did  peaceably  and  quietly  en- 
ter upon  said  pieces  and  parcels  of  land, 
and  all  thereof,  and  thence  hitherto  has 
continued  to  be,  and  now  Is,  in  the  peace- 
able and  quiet  possession  of  said  pieces  and 
parcels  of  land,  and  all  thereof."  The  cause, 
having  been  tried  without  a  Jury,  the  court 
found  for  plaintiff  on  both  counts  of  the 
complaint,  and  rendered  judgment  for  resti- 
tution of  possession,  and  for  treble  damages, 
amounting  to  $450.  The  court  denied  de- 
fendants' motion  for  a  new  trial  on  the 
condition  that  plaintiff  would  remit  the  dam- 
ages, and  plaintift  performed  this  condition 
according  to  the  order  of  the  court.  The 
defendants  have  appealed  from  the  Judg- 
ment of  restitution,  and  from  the  order  de- 
nying their  motion  for  a  new  trial. 

1.  Counsel  for  appellants  contend  that  the 
finding  of  the  court  that  the  defendants  en- 
tered upon  and  took  possession  of  the  prem- 
ises on  the  2Cth  day  of  June  is  a  fatal 
variance  from  the  complaint,  In  which  it  is 
alleged  that  defendants  entered  on  July  14, 
1803.  But,  since  such  variance  could  not 
have  misled  defendants  to  their  prejudice, 
it  is  immaterial.  Code  Civ.  Proc.  §  4GS). 
The  onij'  suggestion  of  its  materiality  Is  that 
the  finding  brings  the  date  of  defendants' 
entry  within  one  year  next  before  the  com- 
mencement of  the  action,  and  thus  defeats 
the  defense  pleaded  after  the  close  of  the 
evidence,  to  the  effect  that  defendants  had 
entered  and  peaceably  held  possession  more 
than  one  year  next  before  the  action  was 
commrnced.  C)de  Civ.  Proc.  $  1172.  But, 
surely,  the  plaintiff,  under  the  allegation 
that  defendants  entered  July  14,  1893,  was 
entitled  to  prove  that  they  entered  at  any 
time  within  one  year  next  before  the  com- 
mencement of  the  action.  Within  that  pe- 
riod no  variation  from  the  date  alleged  In 
the  complaint  was  material.  Norris  v.  El- 
v.46p.no.2 — 6 


Uott,  39  CaL  72;  Davis  v.  Baugh,  59  Cal. 
508;  Kidder  v.  Stevens,  60  Cal.  420;  Biven 
V.  Bostwick,  70  Cal.  639,  11  Pac.  790.  The 
action  was  commenced  May  7,  1894,  and 
the  finding  Is  that  defendants  entered  June 
26,  1893.  Counsel  for  appellants  are  mis- 
taken in  saying  "the  complaint  says  defend- 
ants did  not  take  the  premises  until  July  14, 
1893." 

2.  Appellants  contend  that  there  is  no  suf- 
ficient finding  on  the  Issue  tendered  by  the 
aforesaid  amendment  of  the  answer,  name- 
ly, that  defendants  took  possession  of  the 
premises  on  May  1,  1893,  and  continuously 
thereafter  held  such  possession.  The  plaln- 
tlfC  alleged  the  date  of  defendants'  enti-y  to 
have  been  July  14,  1893.  Defendants  al- 
leged, it  to  have  been  May  1,  1893.  The 
court  found  it  to  have  been  June  26,  1893. 
Conceding  that  the  finding  does  not  neces- 
sarily negative  defendants'  allegation  that 
they  entered  on  May  1,  1893,  yet  it  does- 
negative  the  continuance  of  such  possession 
until  June  26tb;  fbr,  unless  the  defendants 
had  abandoned  or  lost  the  alleged  posses- 
sion taken  on  May  Ist,  they  could  not  have 
taken  possession  on  June  26th;  and  if,  as 
found  by  the  court,  they  took  the  possession 
complained  of  on  June  26th,  they  must  have 
abandoned  or  lost  any  possession  taken  by 
them  prior  to  June  26th.  Such  prior  posses- 
sion. If  it  existed,  was  entirely  distinct  from 
that  initiated  on  June  26th,  and,  having 
been  Interrupted  between  May  1st  and  June 
2Gth,  could  not  have  been  counted  as  a  part 
of  that  quiet  possession  "for  the  space  of 
one  whole  year  together  next  before  the 
commencement  of  the  proceedings,"  which 
Is  required  by  section  1172  of  the  Code  of 
Civil  Procedure  to  constitute  a  defense 
to  the  action.  It  was  therefore  immaterial 
whether  or  not  the  defendants  had  taken  or 
held  possession  for  a  period  of  time  prior 
to  June  26th  distinct  from  and  disconnected 
with  that  which  the  court  found  to  have 
been  Initiated  on  the  20th  day  of  June,  18113; 
and,  since  the  defendants  could  not  have 
been  Injured  by  the  failure  of  the  court  to 
find  upon  that  issue,  the  judgment  should 
not  be  reversed  for  such  failure.  Robarts  v. 
Haley,  05  Cal.  397,  4  Pac.  385;  Johnson  v. 
Vance,  86  Cal.  128,  24  Pac.  863;  Miller  v. 
HIcken,  92  Cal.  229,  28  Pac.  339. 

3.  The  finding  that  defendants  entered  on 
June  26,  1893,  and  thence  forcibly  withheld 
the  possession  until  the  commencement  of 
the  proceeding,  is  Justified  by  a  great  pre- 
ponderance of  the  evidence.  Nor  Is  there 
any  evidence  substantially  tending  to  sup- 
port the  contention  of  appellants  that  plain- 
tiff abandoned  the  premises  in  question,  or 
was  not  in  actual  possession  up  to  and  at 
the  time  defendants  entered,  and  within  five 
days  before,  though  plalntlfTs  agents  were 
absent  from  the  premises  at  the  time  de- 
fendants entered. 

4.  In  the  bill  of  exceptions  are  specified 
35  alleged  errors  in  law  occurring  at   the 
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trial,  as  to  which  counsel  for  appellants  say: 
"Under  this  head,  appellants  respectfully 
direct  the  attention  of  this  court  to  the  va- 
rious rulings  made  during  the  trial  to  which 
defendants  duly  excepted,  because  these 
show  quite  clearly  how  the  mind  of  the 
trial  court  was  moved  during  the  proceed- 
ings before  it.  Some  of  the  rulings,  stand- 
ing alone,  would  perhaps  be  of  little  conse- 
quence one  way  or  another;  but  the  devel- 
opment of  the  court's  view  of  the  case  in  .the 
direction  indicated  by  its  line  of  rulings  we 
believe  to  have  been  wrong  and  to  the 
prejudice  of  defendants."  Although  having 
read  the  record  carefully,  I  have  discovered 
no  valid  or  even  plausible  ground  upon 
which  any  of  these  specified  errors  can  be 
maintained,  except  that  perhaps  it  may  be 
questionable  whether  the  court  ruled  cor- 
rectly in  admitting  and  excluding  evidence 
as  to  the  force,  menaces,  and  threats  •f  vio- 
lence necessary  to  constitute  the  cause  of 
action  alleged  in  the  second  count;  but  er- 
rors in  such  rulings  could  not  have  affected 
the  finding  of  the  forcible  detainer  neces- 
sary to  support  a  Judgment  for  plaintiff  on 
the  first  count,  upon  which  alone  the  Judg- 
ment may  stand.  I  think  the  order  and 
Judgment  should  be  affirmed. 

We  concur:   SEARLS,  0.;   BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  and  Judg- 
ment are  affirmed. 


(U4  Cal.  258) 

McCULLT  V.  COOPER.     (L.  A.  144.) 

(Supreme  Court  of  California.     Sept  16,  1896.) 

AXCILLART   AdMIHISTRATORS — RlQBT    TO    COLLECT 

Local  Debts. 
Where  the  domiciliary  administration  of  a 
decedent  is  in  another  state,  but  an  ancillary  ad- 
ministratrix has  been  duly  appointed  in  Califor- 
nia, the  latter  may  recover  from  the  general  ad- 
ministrator possession  of  a  certificate  of  deposit 
in  a  California  banlc,  belonging  to  the  estate,  of 
which  payment  has  been  refused,  on  which  the 
general  administrator  cannot  maintain  suit  in 
OaUfornia,  it  being  a  paramount  object  of  an 
ancillary  administration  to  collect  local  debts 
due  the  estate. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; W.  L.  Pierce,  Judge. 

Action  by  Jane  Mason  McCuUy,  administra- 
trix of  the  estate  of  James  L.  Mason,  deceas- 
ed, against  George  H.  Cooper.  From  a  Judg- 
ment for  defendant,  and  an  order  denying  a 
new  trial,  plaintiff  appeals.    Reversed. 

Trlppet  &  Neale,  for  appellant  J.  W, 
Hughes,  for  respondent 

SEARLS,  C.  This  is  an  action  to  recover 
possession  from  George  H.  Cooper,  the  de- 
fendant, of  a  certificate  of  deposit,  issued  by 
the  Consolidated  National  Bank  of  San  Diego, 
located  in  San  Diego,  CaL,  for  $8,000,  dated 


April  2,  1892,  payable  to  the  order  of  Jamen 
L.  Mason,  and  upon  which  certificate  there 
is  indorsed  a  credit  of  $2,200.  Defendant  had 
Judgment,  from  which  Judgment,  and  from 
an  order  denying  her  motion  for  a  new  trial, 
plaintiff  appeals. 

James  L.  Mason,  the  holder  and  owner  of 
the  certificate  of  deposit,  was  a  resident  of 
the  county  of  Hancock,  in  the  state  of  In- 
diana, at  which  place  he  died  on  the  2d  day  of 
January,  1894,  leaving  a  large  amount  of 
property,  real  and  perscmal,  situate  and  being 
In  said  county  and  state.  On  the  20th  day  of 
January,  1804,  George  H.  Cooper  was,  by 
an  order  of  the  circuit  court  in  and  for  said 
county  of  Hancock,  state  of  Indiana,  duly  ap- 
pointed administrator  of  the  estate  of  said 
James  L.  Mason,  deceased,  duly  qualified  as 
such  administrator,  and  letters  of  administra- 
tion were  duly  issued  to  him,  and  he  is  still 
such  administrator.  At  the  time  of  his  death 
the  said  James  L.  Mason  was  the  owner  of, 
and  in  possession  of,  said  certificate  of  de- 
posit, in  said  county  and  state;  and  the  same 
came  into  the  possession  of  said  Cooper,  aa 
his  administrator,  on  the  20th  day  of  January, 
1894.  In  June,  1893,  the  Consolidated  Na- 
tional Bank  of  San  Diego  became  insolvent, 
closed  its  doors,  and  refused  to  pay  its  de- 
positors; and  thereafter,  in  said  year  1893, 
Andrew  J.  O'Connor  was  duly  appointed  and 
qualified  as  receiver  of  said  bank,  and  is  still 
acting  as  such  receiver.  On  the  24th  day  of 
January,  1894,  defendant.  Cooper,  as  such 
administrator,  sent  by  mail  the  said  certifi- 
cate of  deposit  to  said  Andrew  J.  O'Connor, 
receiver,  at  San  Diego,  Cal.,  for  the  purpose 
of  proving  up  his  claim  as  said  administra- 
tor of  said  Mason,  deceased,  against  said  in- 
solvent bank;  and  thereupon  the  receiver  of 
the  bank  declined  either  to  permit  Cooper  to 
prove  up  the  claim,  or  to  return  the  certifi- 
cate of  deposit  to  him  upon  demand.  On 
the  9th  day  of  March,  1895,  the  said  receiver, 
upon  a  second  demand,  returned  the  certifi- 
cate of  deposit  to  Cooper,  as  administrator, 
at  the  county  of  San  Diego,  Cal.,  where  it 
was  retained  when  this  action  was  brought, 
and  for  20  days  thereafter,  and  then  was  re- 
turned to  the  state  of  Indiana,  where  it  has 
since  been  held  by  said  Cooper,  as  adminis- 
trator of  said  Mason,  deceased.  Under  the 
laws  of  the  state  of  Indiana,  administrators 
appointed  therein  may,  by  order  of  the  cir- 
cuit court  of  said  state,  sell  and  dispose  of 
all  certificates  of  deposit  In  the  state  of  In- 
diana, lawfully  in  their  possession  as  sucli 
administrators.  The  status  of  Jane  Mason 
McCully,  the  plaintiff  herein,  may  be  thus 
stated:  On  the  20th  day  of  March,  1894,  said 
plaintiff  was  duly  appointed,  by  order  of 
the  superior  court  In  and  for  the  county  of 
San  Diego,  state  of  California,  the  adminis- 
tratrix of  the  estate  of  said  James  L.  Mason, 
and  thereupon  duly  qualified  as  such  admin- 
istratrix, and  letters  of  administration  were 
duly  Issued  to  her;  and  she  ever  since  has 
t>een,  and  still  is,  the  adminisrtratrtx  of  the 
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cfitate  of  said  MasoiL  Tbe  estate  of  said 
James  L.  Mason  bad  not,  so  far  as  appears  In 
this  action,  any  property  or  assets  In  the 
county  of  San  Piego,  or  state  of  California, 
save  and  except  the  demand  hereinbefore 
mentioned  against  the  Consolidated  National 
Bank  of  San  Diego,  evidenced  by  the  certlll- 
cate  of  deposit  hereinbefore  mentioned.  Be- 
fore this  action  was  brought,  plalntltF  de- 
manded possession  of  said  certiticate  of  de- 
posit from  defendant  Cooper,  but  defendant 
refused,  and  still  does  refuse,  to  deliver  the 
same  to  her.  Plaintiff  sought  Judgment  for 
possession  of  the  certificate,  if  such  posses- 
sion could  be  had,  and,  if  not,  for  $5,800,  the 
value  thereof,  and  for  damages  and  costs. 

The  question  involved  is  this:  Can  the 
California  administratrix  recover  from  the 
domiclliaiT  administrator,  appointed  In  the 
state  of  Indiana,  who  is  temporarily  in  this 
Jurisdiction,  with  the  evidence  of  a  simple 
contract  debt,  which  contract  debt  is  due 
and  owing  here,  the  certificate  of  deposit 
which  is  the  evidence  of  such  debt?  There 
are  a  number  of  propositions  bearing  more 
or  less  upon  the  question,  which  are  either 
universally  conceded,  or  established  by  such 
a  preponderance  of  authority  as  not  to  call 
for  comment.     Among  these  aie: 

1.  Save  as  otherwise  provided  by  statute, 
the  proper  jurisdiction  in  which  to  obtain  let- 
ters testamentary  or  of  administration  Is  in 
the  state  and  place  of  the  decedent's  domi- 
cile at  the  time  of  his  death.  Williams, 
Ex'rs  (6th  Am.  Ed.)  495  et  seq.;  Wilklns  v. 
Ellett,  108  U.  S.  256,  2  Sup.  Ct.  641;  Crosby 
V.  Leavltt,  4  Allen,  410. 

2.  The  authority  of  an  executor  or  admin- 
istrator does  not  extend  beyond  the  Jurisdic- 
tion of  the  state  or  government  under  which 
he  Is  Invested  with  his  authority.  Code  Civ. 
Proc.  I  1013;  Story,  Confl.  Laws,  g  512,  and 
cases  there  cited. 

3.  Where  there  are  no  debts  owing  by  the 
estate  in  the  jurisdiction  where  the  foreign 
debtor  resides,  and  no  ancillary  administra- 
tion has  been  granted  there,  the  principal  ad- 
ministrator may,  in  such  foreign  state,  re- 
ceive a  voluntary  payment  from  the  debtor, 
which  will  be  a  good  acquittance  to  him,  even 
if  an  ancillary  administrator  should  be  subse- 
quently appointed.  Klein  v.  French,  57  Miss. 
662;  Wilkins  v.  Ellett,  supra;  Schluter  v. 
Bank.  117  N.  T.  125,  22  N.  E.  572;  Reynolds 
V.  McMullen,  55  Mich.  568,  22  N.  W.  41;  Ap- 
peal of  Gray,  116  Pa.  St.  256,  11  Atl.  66,  70. 

4.  So  an  administrator  who  has,  within  the 
jurisdiction  of  his  appointment,  obtained  a 
judgment  against  a  debtor  of  a  foreign  state, 
or  has  reduced  the  personal  property  of  the 
estate  to  possession,  so  as  to  acquire  the  legal 
title  thereto,  and  It  Is  wrongfully  taken  from 
him  and  carried  to  a  foreign  state,  he  may  In 
such  foreign  state  maintain  an  action,  not 
officially,  but  in  his  individual  capacity,  upon 
such  Judgment,  or  to  recover  such  personal 
property  so  wrongfully  taken  from  him.  Tal- 
mage  v.  Chapel,  16  Mass.  71;  Blddle  v.  WU- 


kins,  1  Pet  686;  Greasons  t.  Davis,  9  Iowa, 
219;  Lewis  v.  Adams,  70  Oal.  403,  11  Pac. 
833;  Fox  v.  Tay,  89  Cal.  339,  24  Pac.  855, 
and  26  Pac.  897;  Low  v.  Burrows,  12  CaL 
188;   Story,  ConH.  Laws,  {  516. 

5.  If  there  be  assets  In  another  state  or 
states  than  that  in  which  the  principal  letters 
are  granted,  an  administration  may  be  obtain- 
ed there,  and  such  administration  will  be  re- 
garded as  ancillary  to  the  administration  of 
the  domicile;  and,  as  a  general  rule,  the  ex- 
cess of  the  assets  resulting  from  such  ancil- 
lary administration,  after  the  payment  of  lo- 
cal debts,  expenses  of  administering,  and  local 
legacies,  if  any,  in  the  Jurisdiction  of  the  an- 
cillary administration,  will  be  transmitted  to 
the  administrator  of  the  domicile,  to  be  there 
distributed  according  to  the  law  of  the  vici- 
nage. In  re  Apple's  Estate,  66  Cal.  432,  6 
Pac.  7. 

6.  A  certificate  of  deposit  is  a  negotiable 
security,  and  to  that  extent  is  ap<Mi  the  same 
footing  with  promissory  notes.  Welton  v. 
Adams,  4  Cal.  37;  Brummagim  v.  Tallant,  29 
Cal.  503;  Mills  v.  Barney,  22  Cal.  240;  Poor- 
man  V.  Mills,  35  Cal.  118. 

7.  An  executor  or  administrator  duly  quali- 
fied to  act  as  such  may  assign  negotiable  se- 
curities due  and  owing  to  his  decedent  at  the 
time  of  his  death,  which  have  come  to  him 
by  virtue  of  bis  office;  and  his  assignee  may 
sue  the  maker  thereof  In  another  state  with- 
out the  necessity  of  letters  testamentary  or  of 
administration  being  had  in  such  latter  state, 
if  by  the  law  of  the  forum  actions  are  main- 
tainable by  the  assignees  of  negotiable  secu- 
rities. Harper  v.  Butler,  1  Pet.  239;  San- 
ford  V.  McCreedy,  28  Wis.  102;  Robinson  v. 
Crandall,  9  Wend.  425;  Patchen  v.  Wilson,  4 
Hill  (N.  Y.)  57.  There  are  some  authorities 
in  opposition  to  the  proposition  last  enunciat- 
ed, but  it  is  thought  that  the  cases  cited,  and 
others  to  like  effect,  are,  upon  principle,  cor- 
rect 

8.  For  the  purpose  of  founding  administra- 
tion, a  simple-contract  debt  is  assets  where 
the  debtor  resides,  even  if  a  bill  of  exchange 
or  promissory  note  has  been  given  for  it  and 
without  regard  to  the  place  where  the  bill  or 
note  is  found  payable.  Wyman  v.  Halstead, 
109  U.  S.  654,  3  Sup.  Ct.  417. 

Undar  this  state  of  the  law,  and  upon  the 
facts  of  the  case  as  demonstrated  in  the  bill 
of  excsptlons  and  findings,  what  was  the  duty 
of  the  defendant  when  plaintiff  was  appoint- 
ed administratrix  in  California?  He  had  not 
indorsed  or  assigned  the  certificate.  The  re- 
ceiver had  refused  to  allow  it  as  a  valid  claim 
against  the  bank.  Defendant  could  not  main- 
tain an  action  to  establish  It  as  a  claim  in 
this  state.  The  very  object  of  the  ancillary 
administration  in  this  state  is  to  collect  assets 
of  the  estate  here,  and  it  is  the  bounden  duty 
of  DlaintlfiC  to  so  collect  them.  A  paramount 
object  of  the  local  or  ancillary  administration 
is  to  collect  the  assets  locally  situated,  and 
to  pay  therefrom  the  demand  of  local  credit- 
ors, if  any  there  be.    Whether  there  are  any 
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such  creditors  can  only  be  determined  by  giv- 
ing the  notice  to  creditors  required  by  our 
Inw.  It  would  seem  that,  upon  principle,  it 
became  the  duty  of  defendant,  when  plaintiff 
was  appointed  and  qualified,  to  surrender 
to  the  latter  the  evidence  of  the  debt .  in 
question,  whlbh  is  upon  simple  contract,  the 
payment  of  which  can  only  be  enforced 
here.  We  concur  in  the  views  of  the  su- 
preme court  of  the  state  of  Mississippi,  as 
expressed  in  Klein  v.  French,  57  Miss.,  at 
pages  670,  671,  where,  after  discussing  cog- 
nate questions,  and  enunciating  the  general 
principles  applicable,  it  is  said  of  the  domicil- 
iary administrator:  "He  has  the  title  and  the 
possession.  He  has  the  right  to  receive  volun- 
tary payment  He  has  the  right  to  apply 
for  and  receive  the  appointment  of  ancil- 
lary administration,  or  to  secure  it  to  his 
nominee.  He  cannot,  therefore,  hold  the  ev- 
idence of  debt,  and  do  nothing,  for  this 
would  be  most  unjust  to  the  distributees, 
and  would  result  in  a  loss  of  the  debt  to 
them,"'  etc.;  and  after  pointing  out  his  duty 
to  secure  his  own  appointment,  if  practica- 
ble, and,  if  not,  it  is  said,  "He  should  then 
take  proper  steps  to  have  another  appoint- 
ed, and  turn  over  to  him  the  collection  of 
the  debt."  We  conclude  that  when,  after 
her  appointment,  plaintiff  demanded  from 
defendant  possession  of  the  certificate  of  de- 
posit, it  was  the  duty  of  the  latter  to  have 
delivered  the  same  to  her,  and  that  upon  his 
refusal  so  to  do,  as  against  plaintiff,  be  was 
the  wrongful  holder  thereof.  It  follows  that 
the  findings  of  the  court  that  plaintiff  at  the 
time  of  the  filing  of  the  complaint  was  not, 
never  has  been,  and  Is  not  now  the  owner 
of,  or  entitled  to  the  possession  of,  the  cer- 
tificate of  deposit,  and  that  defendant  was 
and  is  the  owner  of,  and  lawfully  entitled 
to  the  possession  of,  saivl  certificate  of  de- 
posit, are  not  supported  by  the  evidence. 
We  recommend  that  the  Judgment  and  or- 
der appealed  from  be  reversed,  and  a  new 
trial  ordered. 

We  concur:    HATNES,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 


(114  Cal.  233) 

EBERHARDT  v.  COYNE.     (Sac.  44.) 

(Supreme  Court  of  California.     Sept.  17,  1S96.) 

AovEHsB  Po83«99ioN— Payment  of  Taxes— Sop- 
FiciENCT  OP  Findings. 

Under  Code  Civ.  Proc.  §  325,  malung  the 
payment  of  taxes  by  an  adverse  holder  an  es- 
sential element  to  establish  title  l)y  adverse  pos- 
session, where  a  complaint  alleged  title  by  ad- 
verse possession  to  a  strip  of  ground  in  dispute 
between  the  owners  of  adioining  lots,  a  judg- 
ment for  plaintiff  is  not  supported  by  a  finding 
that  plaintiff  paid  taxes  on  ner  lot,  in  the  ab- 
sence of  a  iiudinK  that  the  strip  in  dispute  was 
a  part  of  such  lot     McFarland,  J.,  dissenting. 


Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Sacramento  county;  A. 
P.  Catllu,  Judge. 

Action  by  Delia  Eberhardt  against  M.  J. 
Coyne.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
I)eals.    Reversed. 

Frank  D.  Ryan  and  James  B.  Devine,  for 
appellant  Armstrong  &  Bruner  and  R.  Plat- 
nauer,  for  respondent 

BRITT,  C.  Ejectment  for  a  piece  of  land 
alMut  Uti  feet  long  and  4  feet  wide'  in  a  cer- 
tain block  in  the  city  of  Sacramento.  It  is 
admitted  that  plaintiff  has  the  paper  title  to 
the  "west  32  feet"  of  lot  2  in  said  block,  and 
that  she  lias  paid  the  taxes  thereon  since  the 
year  1871;  also,  that  defendant  has  like  title 
to  the  south  half  of  lot  1  in  the  same  block, 
and  that  he  a&d  bis  predecessors  in  interest 
have  paid  the  taxes  thereon  since  that  year. 
The  west  Hue  of  plaintiff's  land  and  the  east 
line  of  defendant's  are  coincident  for  the 
length  of  the  parcel  in  dispute,  which  lies 
along  sucii  common  boundary.  In  her  com- 
plaint, filed  December  23,  18i>2,  plahitiff  al- 
leged hei-self  to  be  the  owner  of  the  demand- 
ed premises,  describing  the  same  by  refer- 
ence to  monuments,  courses,  and  distances; 
that  she  and  those  under  whom  she  claims 
have  been  in  the  adverse  possession  thereof, 
claiming  title,  for  more  than  20  years,  and 
until  she  was  ousted  bj'  defendant  in  Decem- 
ber, 1892;  that  by  reason  of  such  possession 
"the  plaintiff  became  and  Is  the  owner  of  said 
premises  by  prescription."  These  allegations, 
excepting  that  of  ouster,  were  denied  by  de- 
fendant At  the  trial  defendant  produced' 
evidence  tendhig  to  show  that  the  land  sued 
for  is  within  the  boundaries  of  the  south  half 
of  said  lot  1.  The  court  found  that  plaintiff 
was,  at  the  time  of  the  commencement  of  the 
action,  "and  for  many  years  prior  thereto." 
the  owner  of  the  premises  described  as  "com 
mencing  at  the  north  end  of  a  fence  construct- 
ed by  the  defendant  on  lot  2,"  etc.,  the  line 
of  such  fence  being  the  east  boundary  of  the 
parcel  described,  and  no  further  reference  be- 
ing made  to  the  lines  of  either  lot  1  or  lot  2; 
also,  that  plaintiff  was  in  the  adverse  posses- 
sion of  such  premises  for  10  years  next  be- 
fore the  entry  of  defendant  in  December, 
18»2. 

The  complaint  proceeds  and  the  trial  was 
had,  apparently,  on  the  theory  that  plain- 
tiff's right  to  the  land  depends  upon  ad- 
verse possession  thereof  for  the  prescriptive 
period  of  five  years.  Since  the  amendment 
to  section  325,  Code  Civ.  Proc.,  which  took 
effect  May  31,  1878,  the  payment  of  the  tax- 
es by  the  adverse  holder,  if  any  are  assessed 
against  the  land,  is  a  necessary  element  In 
the  establishment  of  title  by  means  of  ad- 
verse possession.  The  finding  here  has  no 
relation  to  the  time  before  May  31,  187.S, 
when  payment  of  taxes  was  not  required  in 
order  to  make  out  such  possession,  for  it  is 
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limited  to  the  space  of  10  years  next  before 
Jefendant*^  entry;  and  as.  to  sucli  period  of 
10  years  it  Is  not  sustained  by  tbe  evidence, 
for  tbe  admission  at  tlie  trial  -was  that  the 
taxes  paid  by  plaintiff  have  been  those  as- 
sessed upon  the  "west  32  feet  of  said  lot 
2."  This  was  not  effectual  to  complete  the 
prescriptive  right  to  land  not  included  with- 
in that  designation.  McDonald  v.  Drew,  97 
Cal.  266,  32  Pac.  173;  Baldwin  v.  Temple, 
101  Cal.  396,  35  Pac.  1008.  Respondent  con- 
tends here  that  the  land  in  suit  Is  really  par- 
cel of  the  said  west  portion  of  lot  2,  to 
which  she  admittedly  has  paper  title.  Al- 
lowing that  she  may  thus  assert  an  origin 
of  her  title  different  from  that  set  forth  in 
the  cbmplaint  (as  ^o  which  question  see  Ka- 
gan  V.  Delaney,  16  Cal.  85),  then,  if  the  as- 
sertion is  sustained  by  the  record,  of  course 
the  matter  of  adverse  possession  is  of  no 
moment  in  the  case;  but  it  was  not  so  al- 
leged in  tbe  complaint,  or  proved  at  the  tri- 
al, or  found  by  the  court.  The  respondent's 
argument  in  this  particular  rests  on  the  ref- 
erence in  the  finding  to  the  "fence  construct- 
ed by  the  defendant  on  lot  2,"  but  plainly 
the  land  described,  lying  west  of  the  fence, 
may  be  wholly  within  lot  1.  The  Judgment 
and  order  denying  defendant's  motion  for  a 
new  trial  should  be  reversed. 

We  concur:  VANOLIEF,  C;  BELCHER, 
0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der denying  defendant's  motion  for  new  tri- 
al are  reversed. 

McFARLAND,  J.  I  dissent.  The  action 
Is  ejectment  to  recover  a  small  strip  of 
land,  about  4  feet  wide,  lying  along  the  line 
between  lots  1  and  2  in  a  certain  block  in 
the  city  of  Sacramento.  The  court  found 
that  at  the  commencement  of  the  action 
plaintitr  was  entitled  to  the  possession  of 
tbe  disputed  premises,  and  had  been  in  the 
.ictual,  exclusive,  and  adverse  possession 
thereof  for  10  years  (and  it  might  Justly 
have  been  20  years)  next  before  December, 
1892,  at  which  last-mentioned  time  defend- 
ant took  possession  thereof,  and  rendered 
Judgment  in  favor  of  plaintiff  for  the  pos- 
session of  said  premises.  I  see  no  reason 
for  disttirblng  the  Judgment.  The  record 
shows  that  the  regular  paper  title  to  the 
west  32  feet  of  lot  2  was  conveyed  to  plain- 
tiff in  1872;  and  the  evidence  is  amply  suf- 
ficient to  show  that,  within  a  year  or  two 
thereafter,  she  inclosed  by  a  fence  the  land 
thus  conveyed  to  her;  that  the  fence  includ- 
»h1  the  strip  now  here  in  contest;  that  since 
1872  she  continuously  had  a  barn  on  her 
land  which  extended  entirely  over  said  strip: 
and  that  for  a  period  much  longer  than  10 
years  next  preceding  December.  1892,  she 
was  tbns  in  the  actual,  exclusive,  and  ad- 
verse possession  of  said  strip  of  land,  openly 


and  notoriously  claiming  it  as  her  own.  De- 
fendant owns  a  part  of  lot  1  lying  to  the 
west  of  plaintiff's  land.  In  1882  a  storm 
blew  down  a  part  of  plaintiff's  fence  be- 
tween her  land  and  that  of  defendant, 
whereupon  defendant  pulled  down  the  rest 
of  said  fence,  and  built  a  new  fence  about 
4  or  '4V4  feet  to  the  east  of  the  old  one,  thus 
taking  possession  of  the  strip  in  contest. 
This  new  fence  takes  in  the  west  part  of 
plaintiff's  barn,  some  of  the  boards  of  which 
defendant  took  off.  (From  the  diagram  in 
evidence  It  seems  that  the  new  line  also 
runs  through  plaintiff's  house.)  The  facts 
leave  to  the  defendant  only  the  defense  that 
plaintiff  has  not  complied  with  the  provi- 
sions of  section  325,  Code  Civ.  Proc,  relat- 
ing to  the  payment  of  taxes.  Payment  of 
taxes  has  no  natural  relation  whatever  to 
the  matter  of  actual  adverse  possession  of 
land,  and  therefore  the  provision  of  said  sec- 
tion should  not  be  applied  as  a  mere  tech- 
nical defense  founded  on  an  alleged  slight 
defect  in  the  description  of  land.  In  the 
present  case  this  defense  is  highly  techni- 
cal, for  It  is  based  upon  the  strict  letter, 
and  not  upon  the  spirit  and  Intent,  of  the 
i  law.  There  is  no  pretense  that  plaintiff 
tried  to  evade  the  payment  of  her  taxes,  or 
that  she  did  not  believe  that  she  had  paid 
all  the  taxes  upon  her  laud  as  inclosed  and 
claimed  by  her.  She  did  actually  pay  nil 
the  taxes  on  her  lot  from  1872  to  the  pres- 
ent time;  but  the  assessments  for  taxes  on 
It  were  made  in  the  form  of  the  "west  32 
feet  of  lot  2";  and  it  is  contended  that 
therefore  she  did  not  pay  taxes  upon  the 
small  strip  within  her  inclosure  which  is 
now  in  contest.  But,  If  we  should  concede 
that  If  the  strip  were  actually  not  a  part  of 
lot  2,  this  would  be  such  a  want  of  compli- 
ance with  section  325  as  to  be  fatal,  still  the 
whole  theory  of  the  appellant  on  this  point 
is  based  upon  the  assumption  that  the  strip 
in  contest  Is  not  a  part  of  lot  2,  but  is  a  part 
of  lot  1.  That  assumption,  however,  Is  en- 
tirely unwarranted.  On  the  contrary,  it  is 
alleged  in  the  complaint  that  the  new  fence 
built  by  defendant  was  "on  the  land  of  the 
plaintiff  claimed  by  her  to  be  a  part  of  lot 
2,"  and  in  the  finding  of  the  court  the  said 
fence  is  described  as  "constructed  by  de- 
fendant in  December,  1892,  on  lot  2."  It 
may  be  said  that  this  finding  is  rather  in 
the  form  of  recital,  and  not  direct;  but  there 
is  no  exception  to  It.  Moreover,  there  is 
no  averment  in  the  answer  that  the  strip 
is  on  lot  1,  or  that  it  Is  not  on  lot  2;  and 
there  is  no  exception  to  the  findings  on 
the  ground  that  they  do  not  fuUy  enough 
find  that  the  Strip  is  a  part  of  lot  2.  It 
is  expressly  admitted  by  stipulation  that 
plaintiff  paid  taxes  as  hereinbefore  stated, 
and  there  was  no  need  of  a  finding  op 
that  subject.  These  views  make  it  unnec- 
essary to  discuss  other  points  made  by  re- 
spondent in  support  of  the  Judgment.  In 
my  opinion  the  Judgment  should  be  affirmed. 
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Indeed,  as  appears  from  appellant's  witness, 
the  surveyor,  It  is  impracticable  to  deter- 
mine with  any  accuracy  where  the  true  line 
between  the  two  lots  is,  If  it  can  be  said 
that  there  is  any  such  true  line;  and,  in  the 
case  at  bar,  I  cannot  see  any  stronger  evi- 
dence of  the  correct  location  of  that  line 
than  is  afforded  by  the  fact  that  a  fence  on 
what  respondent  claimed  to  be  the  true  line 
has  stood  for  a  period  several  times  longer 
than  the  statutory  period  of  limitation,  with- 
out any  objection  by  the  coterminous  own- 
ers. And,  for  the  purpose  of  the  payment  of 
taxes,  this  fence,  in  my  opinion,  establishes 
the  western  line  of  lot  2. 


(U4  Cal.  278) 

Er  parte  STEPHEN.     (Or.  160.) 

(Supreme  Court  of  CaUfornia.     Sept  17,  1896.) 

judohrnt — cklkclusivbnkss  —  habeas  cobpds — 
Intoxicating  Liquors. 

1.  Where,  in  a  criminal  action  in  the  superior 
court,  which  is  a  court  of  general  jurisdiction, 
a  question  of  fact  upon  which  the  court's  juris- 
diction depended  was  litigated,  and  decided  in 
favor  of  the  prosecution,  the  question  is  judi- 
cially decided  as  between  the  parties,  and  the 
decision  cannot  be  .attacked  in  habeas  corpus 
proceedings  brought  by  defendant  in  another 
court. 

2.  In  an  ordinance  by  a  county  board  fixing 
saloon  licenses,  a  discrimination  between  those 
doing  business  in  incorporated  cities  and  those 
without  their  limits  is  not  unlawful. 

3.  A  provision  of  a  county  ordinance,  which 
nndertalies  to  prescribe  the  punishment  of  a 
person  conducting  a  saloon  without  a  license, 
and  which  is  void  as  being  in  contravention  ol 
Pen.  Code,  §§  19,  435,  which  fix  such  punish- 
ment, does  not  invalidate  the  other  proTisions  of 
the  ordinance;  hence,  on  a  conviction  thereun- 
der, the  punishment  flsed  by  the  statute  may  be 
imposed. 

In  bank.  Petition  by  Leo  Stephen  for  a 
writ  of  habeas  corpus.    Writ  denied. 

McKelvey  &  Bowes,  for  petitioner.  J.  W. 
Ballard,  for  respondent 

VAN  FLEET,  J.  Petitioner,  convicted  in 
the  superior  court  of  the  county  of  Orange  of 
a  misdemeanor  In  carrying  on  a  saloon  and 
Belling  liquor  without  procuring  a  license  there- 
for, as  required  by  Ordinance  No.  35  of  the 
board  of  supervisors  of  said  county,  asks  to  be 
discharged  on  habeas  corpus,  on  the  ground, 
principally,  that  the  ordinance  is  void  for  vari- 
ous alleged  reasons.  Several  of  the  grounds  of 
invalidity  assigned  may  be  passed  over  with- 
out further  notice  than  to  say  that  they  relate 
to  special  features  of  the  ordinance  not  here 
involved,  and  upon  the  sufficiency  of  which 
the  validity  of  the  particular  provision  under 
which  petitioner  was  prosecuted  and  convicted 
in  no  way  depends.  One  or  more  features  of 
an  ordinance  may  be  void,  and  yet  those  parts 
not  subject  to  the  vice,  and  which  are  not  de- 
pendent upon  the  provisions  which  are,  will 
stand  unaffected.  Ex  parte  Mansfield,  106 
Cal.  405,  39  Pac.  775;  Ex  parte  Haslsell  (Cal.) 
44  Pac.  725.  We  shall  therefore  confine  our- 
selves to  a  consideration  of  those  objections 


only  which  affect  either  the  ordinance  as  a 
whole  or  section  1  thereof,— for  a  violation  of 
which  petitioner  is  held,— and  certain  objec- 
tions made  to  the  sufficiency  of  the  Judgment. 
1.  The  first  and  main  objection  urged  is  that 
the  ordinance  was  not  passed  at  a  regular  meet- 
ing of  the  board  of  supervisors,  as  required  by 
law,  and  Is  therefore  wholly  void.  This  claim 
is  based  upon  the  alleged  fact  that  the  board 
has  never  established  by  ordinance  a  time  for 
Its  regular  meetings;  and  it  is  argued  that,  no 
such  time  having  been  fixed,  there  could  be, 
in  legal  contemplation,  no  such  thing  as  a  regu- 
lar meeting  of  the  board.  But,  assuming  that 
such  omission  on  the  part  of  the  board,  If 
shown,  would  render  void  the  ordinance  here 
Involved,  the  Inquiry  Is  one  which  does  not 
competently  arise.  The  question  whether  Or- 
dinance No.  35  was  regularly  passed  is  depend- 
ent upon  certain  facts  as  to  the  existence  of 
which  It  was  within  the  province  of  the  su- 
perior court,  at  the  trial  of  petitioner,  to  In- 
quire. One  of  those  facts  was  whether  the  or- 
dinance was  passed  at  a  regular  meeting,  and 
this  fact  involved  the  further  one  as  to  wheth- 
er the  time  for  such  meeting  had  been  com- 
petently established.  The  Jurisdiction  of  the 
court  to  punish  petitioner  for  the  alleged  In- 
fraction of  the  ordinance  depended  upon  the 
existence  of  these  facts,  and,  this  being  so, 
the  Judgment  of  conviction  must  be  taken,  upon 
this  collateral  view,  as  conclusively  establish- 
ing such  facts.  We  are  bound  to  presume,  in 
support  of  that  Judgment  that  the  fact  about 
which  question  is  really  made— whether  Ordi- 
nance No.  1,  found  in  the  recM^s  of  the  board 
of  supervisors,  fixing  the  time  of  regular  meet- 
ings, was  published,  so  as  to  take  efiBect— was 
established  to  the  satisfaction  of  the  court  by 
competent  evidence.  Unlike  a  court  of  limited 
Jurisdiction,  every  intendment  is  to  be  indulg- 
ed In  favor  of  the  regularity  of  the  proceedings 
and  Judgment  of  the  superior  court,  acting 
withhi  its  Jurisdiction,  and  this  whether  the 
Jurisdiction  exercised  be  original,  or,  as  in  this 
instance,  appellate.  "After  Its  appellate  Juris- 
diction has  once  been  acquired.  Its  action  with- 
in the  limits  of  that  jtuisdlctlon,  unless  in  di- 
rect contravention  of  some  positive  statute,  is 
entitled  to  all  the  presumptions  of  regularity 
that  attach  to  the  exercise  of  its  original  Juris- 
diction." Sherer  v.  Superior  Court,  9i  Cal. 
354,  29  Pac.  716.  The  Judgment  of  the  supe- 
rior court  is,  as  was  said  of  the  judgment  in  Ex 
parte  Stemes,  77  CaL  15C,  162,  19  Pac.  275, 
27C,  hi  considering  a  similar  objection,  "the 
record  of  the  court,  acthig  within  its  legitimate 
powers,  and  that  record  must  be  considered 
as  spealdng  the  truth,  and  as  conclusive,  until 
It  has  t)een  in  some  way  set  aside  or  vacated. 
No  evidence  can  be  received  to  contradict  It. 
Freem.  Judgm.  f§  619,  120;  Lewis  v.  Dutton, 
8  How.  Prac.  103;  Cooley,  Const  Llm.  p.  407. 
'When  jurisdiction  depends  on  a  fact  that  is 
litigated  in  a  suit,  and  is  adjudged  hi  favor  of 
that  party  who  avers  jurisdiction,  then  the 
question  of  Jurisdiction  is- Judicially  decided, 
and  the  Judgment  record  is  conclusive  evidence 
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ut  Joriadletlon  nntfl  set  aside  or  lerersed  by 
a  direct  proceeding.'  Bloom  v.  Bnrdlck,  1 
HIH,  13a"  And  see  Bx  parte  Oottiell,  59 
GaL  421.  Habeas  corpus  Is  a  collateral,  and 
not  a  direct,  proceeding,  when  regarded  as  a 
means  of  attaclc:  upon  the  Judgment,  and  so 
long  as  the  judgment  is  regular  upon  its  face, 
and'  was  glvei.  In  an  action  or  proceeding  of 
which  the  superior  court  bad  Jurisdiction,  no 
extrinsic  evidence  Is  admissible  here  to  show 
its  invalidity. 

2.  It  Is  contended  that  the  ordinance  dis- 
criminates unlawfully  between  those  engaged 
In  the  liquor  business  in  Urange  county,  in 
that  it  Imposes  a  much  heavier  license  tax 
upon  those  conducting  such  business  outside 
of  incorporated  cities  and  towns  than  upon 
those  within  snch  municipalities,  and  Is  for 
this  reason  void.  But,  wliile  this  discrimina- 
tion exists,  it  is  not  unlawful  It  is  no  doubt 
based  upon  the  fact  that  those  carrying  on 
the  business  within  Incorporated  cities  and 
towns  are  compelled  to  pay  a  municipal  li- 
cense tax,  while  those  without  are  not,  or  for 
other  good  reason  aftecting  the  business. 
Such  discrimination  the  board  has  a  right 
to  make.  Amador  Co.  t.  Kennedy,  70  CaL 
458,  11  Fac.  757;  Ex  parte  UaslceU  (CaL)  44 
Pac.  7^.  Nor  can  the  ordinance  be  said  to 
be  unreasonable  or  oppressive.  £>x  parte  Has- 
kell, supra. 

3.  Section  1  of  the  ordinance  provides  that 
any  person  opening,  keeping,  or  carrying  on, 
etc.,  such  liquor  business,  without  first  pro- 
curing a  license,  shall  be  guilty  of  a  mis- 
demeanor, and  makes  such  misdemeanor  pun- 
ishable by  a  fine  of  not  less  than  950  nor 
more  than  3^'MO,  or  by  imprisonment  for  not 
less  than  100  days,  or  by  both  such  fine  and 
Imprisonment,  and  also  provides  that  any 
Judgment  tiiat  defendant  pay  a  fine  siiali  di- 
rect that,  in  default  of  payment,  be  shall  be 
Imprisoned  in  the  county  Jail  until  the  fine 
is  satisfied,  not  to  exceed  1  day's  imprison- 
ment for  every  $2  of  the  fine.  The  judgment 
tn  this  instance  Imposed  a  fine  upon  petition- 
er of  $250,  or.  In  default  of  payment,  con- 
finement In  the  county  Jail  at  the  rate  of  1 
day  for  every  $2  of  the  fine.  Petitioner  con- 
tends that  this  punishment,  being  greater 
than  that  prescrilied  by  the  ordinance,  was 
In  excess  of  the  power  of  the  court,  and  ren- 
ders the  Judgment  void  ab  Initio.  The  pun- 
ishment is  undoubtedly  in  excess  of  the  max- 
imum prescribed  by  the  ordinance,  and  the 
only  question  Is,  therefore,  what  effect  has 
this  upon  the  Judgment?  It  is  unnecessary 
to  determine  what  its  effect  would  be  If  the 
penal  clause  of  section  1  were  valid,— whettt- 
er  It  would  render  the  Judgment  void  in  toto, 
or  only  to  the  extent  to  wtiich  the  maximum 
limit  is  exceeded,— for  that  portion  of  section 
1  prescribing  the  punishment  must  be  held 
void  as  in  contravention  of  the  general  law 
of  the  state.  It  undertakes  to  punish  the 
same  act— carrying  on  a  business  without 
having  a  license  therefor— which  is  punish- 
able under  section  435  of  the  Penal  Cod& 


That  section  provides:  "Every  person  wbo 
commences  or  carries  on  any  business,  trader 
profession  or  calling,  for  the  transaction  or 
carrying  on  of  which  a  license  Is  required  by 
any  law  of  tliis  state,  without  taking  oat  or 
procuring  the  license  prescrllied  by  such  law. 
Is  guilty  of  a  misdemeanor."  The  last  see- 
tion  does  not  Itself  fix  the  punishment  tat 
such  misdemeanor,  but  section  10  of  the  same 
Code  declares:  "Bxcept  In  case|i  where  a 
different  punishment  is  prescribed  by  tbla 
Code,  every  offense  declared  to  be  a  misde- 
meanor Is  punishable  by  Imprisonment  In  a 
county  Jail,  not  exceeding  six  months,  or  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by 
both."  In  Ex  parte  Sic,  73  CaL  142,  14  Pac. 
405,  It  Is  held  that  a  provision  in  an  ordlnanc* 
imdertaklng  to  punish  precisely  the  same  acta 
wlLich  axe  punishable  imder  the  general  law 
of  the  state  Is  to  be  deemed  In  conflict  with 
such  general  law,  and  for  that  reason  void. 
And  this  principle  was  affirmed  in  the  recent 
case  of  Ex  parte  Mansfield,  106  CaL  400,  406, 
3»  Pac.  775.  But  the  invalidity  of  the  penal 
clause  of  section  1  of  the  ordinance  did  not 
affect  the  other  portions  of  that  section,  be- 
ing wholly  severable  therefrom;  and  defend- 
ant, having  l>een  convicted  of  the  misde- 
meanor therein  provided  against,  was  pun- 
ishable therefor  uiider  the  general  statute. 
Ex  parte  Mansfield,  supra.  The  Judgment  Is 
not  In  excess  of  the  punlsbment  prescril)ed 
by  the  latter,  and  Is  consequently  valid.  Uf 
course,  what  Is  here  said  has  no  reference 
to  the  other  penal  clauses  to  be  found  In  the 
ordinance,  as  they  are  not  Involved. 

4.  There  Is  nothing  In  the  objection  that 
the  Judgment  does  not  show  of  what  offense 
petitioner  was  convicted.  The  recital  In  the 
Judgment  Is:  "That  whereas,  the  said  Lieo 
Stephen  having  been  duly  convicted  in  this 
court  of  the  crime  of  establishing  and  carry- 
ing on  a  saloon,  and  there  selling  and  giving 
away  malt  liquor  without  a  license,"  et& 
This  Is  quite  sutUcient  to  designate  the  gen- 
eral nature  of  the  offense.  Ex  parte  Murray, 
43  Cal.  455;  Ex  parte  Turner,  75  CaL  226,  16 
Pac.  Hm;  Church.  Uab.  Corp.  {  365.  We  dis- 
cover nothing  In  the  objections  entitling  peti- 
tioner to  his  discharge,  and  the  writ  Is  ac- 
cordingly dismissed,  and  the  petitioner  re- 
manded. 

We  concur:  GARODTTB,  J.;  McFAR- 
LAND,  J.;  HAKKISON.  J.;  HJ3NSHAW,  J.J 
TEMPIiB,  J. 


(U4  Cal.  S16). 
KAHN  T.  SUTKO  et  aL     <S.  F.  634.) " 
(Supreme  Court  of  California.     Sept  16,  1S8S4 
CooNTT  Government  Act— ArPLiOATios  to  Citt 

AND  COUNTT  OF  San  FnANOISCa 

1.  Under  the  consolidation  act  (St.  1856,  p, 
145),  which  provided  that  the  corporation  known 
as  tne  "City  of  San  Francisco"  "shall  remain 
and  continue  to  be  a  body  politic  and  corporate 
in  name  and  in  fact,  by  the  name  of  the  CSty 
and  County  of  San  Francisoo,"  such  cocpoca- 


1  Rehearing  denied. 
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tioD,  in  matters  of  gOTernment,  mnst  be  regard- 
ed as  a  city. 

2.  The  territory  within  which  a  municipal 
government  is  exercised  is  still  a  part  of  the 
state,  and,  for  all  purposes  other  thr  n  municipal 
government,  is  subject  to  the  stylo's  control, 
with  the  right  on  the  part  of  the  state  to  au- 
thorize the  election  therein  of  such  olficers  aa 
may  be  required  to  execute  its  general  laws, 
or  to  perform  such  functions,  disconnected  with 
the  municipal  government,  as  may  pertain  to 
the  government  of  the  state;  hence,  as  to  such 
officers,  the  city  and  county  of  San  Francisco 
is  within  the  provisions  of  the  county  govern- 
ment act  of  1893,  declaring  what  county  officers 
shall  be  elected,  prescribing  their  duties,  and 
fixing  their  tenure  of  office  at  four  years.  Beat- 
ty,'  C.  J.,  and  Temple  J.,  dissenting. 

3.  Olficers  whose  election  is  authorized  In  the 
corporation  of  the  city  and  county  of  San  Fran- 
cisco by  the  county  government  act  of  1893,  and 
who  are  the  same  in  name,  and  are  given  the 
same  or  similar  functions,  as  are  officers  author- 
ized by  the  consolidation  act  (St.  1S5G,  p.  145) 
to  be  elected  in  San  Francisco,  do  not  cease  to 
be  municipal  officers,  .since  the  legislature  can- 
not abridge  the  constitutional  right  given  by  its 
charter  to  said  corporation  to  change  its  officers 
every  two  years  if  it  shall  so  elect. 

4.  The  city  and  county  of  San  Francisco  be- 
ing under  a  municipal  government,  there  is  no 
authority  for  its  division  into  townships;  hence 
the  provisions  In  the  county  government  act  of 
1893,  fixing  the  term  of  office  of  justices  of  the 
peace  for  the  townships  into  which  the  several 
counties  are  divided  at  four  years,  do  not  apply 
to  the  justices  of  the  peace  elected  for  the  city 
and  county  of  San  Francisco. 

5.  Act  March  18,  1885,  creating  a  police  court 
for  the  city  and  county  of  San  Francisco,  con- 
fers upon  that  court  certain  jurisdiction,  which 
is  elsewhere  exercised  by  justices'  courts;  hence 
its  judges'  terms  of  office  were  not  changed  by 
the  county  government  act  of  1893,  since  that 
act  does  not  apply  to  justices  of  tlie  peace  in 
San  Francisco. 

In  bank.  Appeal  from  the  superior  court, 
city  and  county  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  Julius  Kahn  against  Adolph  Su- 
tro  and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

•W.  H.  L.  Barnes,  W.  W.  Foote,  T.  C.  Coo- 
gan,  and  Rodgers  &  Paterson,  for  appellant. 
F.  Adams,  for  county  clerk.  Garrett  W. 
McEnerney,  for  other  respondents.  Reddy, 
Campbell  &  Metsoc,  amlci  curiae. 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  restrain  the  board  of  election  com- 
missioners of  San  Francisco  from  calling  an 
election  for  city  and  county  offlcers  at  the 
coming  general  election,  and  from  incurring 
the  expenses  attendant  tbereon;  claiming 
that  under  the  provisions  of  the  county  gov- 
ernment act  of  1893,  as  construed  in  the 
case  of  Hale  v.  McGettlgan  (recently  decid- 
ed) 45  Pac.  1049,  there  can  be  no  election 
for  such  officers  until  the  general  election 
In  1898.  Judgment  was  rendered  in  favor 
of  the  defendants  upon  a  demurrer  to  the 
coinplaint,  and  the  plaintiff  has  appealed 
therefrom. 

The  question  presented  for  determination 
Is  whether  the  above  act  of  1893  applies  to 
the  city  and  county  of  San  Francisco,  and 
the  determination  of  tills  question  depends 


upon  the  character  of  that  body  corporate 
In  its  relation  to  the  other  portions  of  the 
state,— whether  it  is  to  be  regarded  as  a  city 
or  as  a  county.  One  feature  by  which  a 
city  is  distinguished  from  a  county,  in  this 
state.  Is  the  source  from  which  its  authority 
is  derived.  The  powers  to  be  exercised  un- 
der a  county  government  are  conferred  by 
the  legislature,  Irrespective  of  the  will  of 
the  inhabitants  of  the  county,  whereas  the 
Inhabitants  of  a  city  are  authorized  to  deter- 
mine whether  they  will  accept  the  corjwrate 
powers  offered  them,  to  be  exercised  by  of- 
ficers of  their  own  selection.  In  Hamilton 
Co.  v.  Mighels,  7  Ohio  St.  109,  the  disUnc- 
tlon  between  these  two  bodies  was  given  In 
these  words:  "Municipal  corporations  prop- 
er are  called  Into  existence  through  the  di- 
rect solicitation,  or  by  the  free  consent,  of 
the  people  who  compose  them.  Counties 
are  legal  subdivisions  of  a  state,  created  by 
the  sovereign  power  of  a  state,  of  its  own 
sovereign  will,  without  the  particular  solici- 
tation, consent,  or  concurrent  action  of  the 
people  who  Inhabit  them.  The  former  or- 
ganization Is  asked  for,  or  at  least  assented 
to,  by  the  people  It  embraces.  The  latter 
is  superimposed  by  a  sovereign  and  para- 
mountauthority."  While  the  corporate  name 
of  this  body  politic  Is  "The  City  and  County 
of  San  Francisco,"  It  Is  recognized  by  the 
constitution  as  having  the  attributes  of  botb 
a  city  and  a  county,  and  also  as  having  at- 
tributes distinguishing  it  from  either.  Geo- 
graphically, it  Is  one  of  the  legal  subdivi- 
sions of  the  state,  and  In  that  respect  Is  rec-  • 
ognlzed  in  section  1  of  article  11  of  the  con- 
stitution, as  one  of  the  counties  of  the  state. 
Politically,  it  Is  regarded  In  that  Instrument 
as  a  municipal  corporation.  It  was  held  in 
People  V.  McFadden,  81  Cal.  489,  22  Pac. 
851,  that  a  county  Is  not  a  corporation  for 
municipal  purposes,  within  the  meaning  of 
section  7  of  article  11  of  the  constitution. 
The  provision  In  this  section  that  "city  and 
county  governments  may  be  merged  and- 
consolidated  Into  one  municipal  government, 
with  one  set  of  offlcers,  and  may  be  Incor- 
porated under  general  laws  providing  for 
the  Incorporation  and  organization  of  corpo- 
rations for  municipal  purposes,"  implies  that 
such  political  body  is  a  municipal  corpora- 
tin,  and  that  Its  government  is  a  municipal, 
and  not  a  county,  government.  At  Its  first 
session  after  the  adoption  of  •the  constitu- 
tion, the  legislature  passed  an  act  known  as 
the  "McClure  Charter,"  purporting  to  pro- 
vide for  the  government  of  San  Francisco, 
and  to  be  carried  into  effect  Irrespective  of 
any  action  by  the  Inhabitants  of  the  clty^ 
St.  1880,  p.  137.  In  Desmond  v.  Dunn,  55 
Cal.  242,  It  was  held  that  under  the  consti- 
tution the  act  could  not  have  any  effect,  ex- 
cept with  the  consent  of  a  majority  of  the 
electors  of  San  Francisco.  If  It  had  been 
considered  that  the  government  for  San 
Francisco  was  a  county  government,  this  ar- 
gument would  have  been  inapplicable,  and 
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the  court  -syould  have  regarded  the  provi- 
sions of  section  4  of  article  11  as  sufficient 
to  sustain  the  validity  of  the  act,  but  the  act 
was  held  invalid  on  the  ground  that  the 
•charter  of  the  city  then  existing  should  re- 
main in  force  until  superseded  or  changed 
in  the  mode  prescribed,  br  the  constitution. 
The  charter  of  San  Francisco  is  made  up  of 
the  consolidation  act  and  thevarious  amend- 
ments thereto,  together  with  such  other  stat- 
utes relating  to  the  government  of  the  city 
and  county,  or  conferring  powers  upon  its 
officers,  as  were  in  force  at  the  adoption  of 
the  present  constitution.  It  was  urged  by 
counsel  in  the  case  last  cited  that  the  "cit- 
ies" mentioned  in  section  6  wore  corpora- 
tions other  than  consolidated  cities  and 
counties,  and,  therefore,  that  the  clause  was 
not  applicable  to  San  Francisco;  but  it  was 
held  that  the  clause  in  section  7,  "the  provi- 
sions of  this  constitution  applicable  to  cities, 
and  also  those  applicable  to  counties,  so  far 
as  not  inconsistent  or  not  prohibited  to  cit- 
ies, shall  be  applical)le  to  such  consolidated 
government,"  meant  that  such  consolidated 
governments  are  to  be  regarded  as  cities, 
and  that  "all  the  provisions  of  the  constitu- 
tion which  are  applicable  to  cities  are  lil^e- 
wise  applicable  to  consolidated  govern- 
ments." 

The  city  of  San  Francisco  was  created,  and 
its  limits  defined,  by  the  act  of  April  15, 
1850  (St  1850,  p.  223);  and  section  2  of  that 
act  declared  that  "the  inhabitants  of  the  city 
of  San  Francisco,  within  the  limits  above  de- 
scribed, shall  be,  and  they  are  hereby  consti- 
tuted, a  body  politic  and  corporate  in  fact 
and  in  law,  by  the  name  and  style  of  the 
'City  of  San  Francisco.'  "  Section  1  of  the 
act  of  April  19,  1856  (St.  l^oC,  p.  1*5),  com- 
monly known  as  the  "Consolidation  Acl,"  by 
virtue  of  which  the  present  corporate  char- 
acter of  San  Francisco  exists,  declares,  "The 
corporation  or  body  politic  and  corporate  now 
existing  and  known  as  the  City  of  San  Fran- 
cisco shall  remain  and  continue  to  be  a  body 
politic  and  corporate  in  name  and  in  fact, 
by  the  name  of  the  City  and  County  of  San 
Francisco,"  etc.  The  effect  of  this  legisla- 
tive action  was  merely  to  continue,  with 
extended  boundaries  and  additional  powers, 
the  city  of  San  Francisco,  which  had  been 
incorporated  in  1.8.50;  and,  although  the  pro- 
visions of  the  charter  were  in  many  respects 
appropriate  for  a  county,  the  corporation 
thus  created  remained  a  city,  under  a  dif- 
ferent name,  but  the  inhabitants  of  the  terri- 
tory thus  brought  under  the  provisions  of 
the  city  charter  were  not  invested  with  coun- 
ty government.  People  v.  Supervisors,  21 
Cai.  668;  Wood  v.  Election  Com'rs,  58  Cal. 
5C>1.  Section  8  of  article  11,  of  the  constitu- 
tion, as  ortginally  adopted,  provided  that 
any  "city"  containing  a  population  of  more 
than  100,0(X)  inhabitants  might  cause  a  free- 
holders' charter  to  be  framed  for  its  own 
government.  Under  this  provision  of  tlie  con- 
stitution the  inhabitants  of  San   Francisco 


elected  a  board  of  freeholders  In  1880;  and 
the  validity  of  this  election,  and  the  power 
of  the  board  to  frame  a  charter,  were  upheld 
in  People  v.  Hoge,  55  Cal.  612,  upon  t'_3 
ground  that,  under  this  section  of  the  con- 
stitution, San  Francisco  was  a  city.  In 
Staude  V.  Election  Com'rs,  61  Cal  313,  it 
was  held  that  the  provisions  of  section  4109 
of  the  Political  Code,  as  amended  In  1881, 
by  which  the  time  for  the  election  of  city 
and  county,  as  well  as  other  officers  through- 
out the  state,  was  changed,  were  applicable 
to  San  Francisco,  by  virtue  of  the  clause  In 
section  6  of  article  11,  that  "cities  or  towns 
heretofore  organized  shall  be  subject  to  and 
controlled  by  general  laws."  It  may  there- 
fore be  regarded  as  settled  by  the  decisions 
of  this  court  that  the  city  and  county  of 
San  Francisco  is  a  .  municipal  corporation, 
and,  in  matters  of  government,  Is  to  be  re- 
garded as  a  city.  But,  while  the  people  of 
San  Francisco  are  thus  to  be  regarded  as 
under  a  municipal  government,  with  the  right 
to  select  officers  to  execute  the  powers  of 
that  government  according  to  the  terms  of 
its  charter,  the  territory  over  which  that 
government  is  exercised  is  at  the  same  time 
a  county;  and  for  those  purposes  for  which 
county  officers  exercise  authority  not  derived 
from  the  charter,  and  disconnected  with  mu- 
nicipal government,  its  officers  are  properly 
termed  "county  officers."  Considered  in  its 
political  and  judicial  relations  to  other  por- 
tions of  the  state,  the  officers  elected  by  its 
voters,  to  the  extent  that  they  exercise  only 
such  powers  as  are  given  by  laws  relating 
merely  to  counties,  and  who  do  not  derive 
any  of  their  authority  from  the  charter,  are 
to  be  regarded  as  county  officers,  as  distin- 
guished from  city  officers. 

It  is  not  possible  to  make  a  harmonious 
construction  of  the  terms  "county,"  "city," 
and  "city  and  county,"  as  they  are  used  in 
the  constitution.  The  term  "county"  is  some- 
times used  therein  as  a  geographical  subdi- 
vision of  the  state;  sometimes  as  a  political 
division  for  the  exercise  of  governmental 
functions,  and  in  the  latter  use  it  is  some- 
times employed  as  the  equivalent  of  "city 
and  county,"  and  sometimes  as  distinguished 
therefrom;  and  the  term  "city  and  county" 
is  sometimes  used  as  the  equivalent  o(  "city." 
San  Francisco  is  distinctly  recognized  there- 
in as  the  geographical  equivalent  of  a  coun- 
ty, as  in  the  provision  for  the  election  of 
Judges  of  the  stiperlor  court,  and  for  the 
formation  of  a  district  for  the  election  of  a 
railroad  commissioner;  and  to  hold  that  it 
Is  not  a  county  for  any  purpose  would  ren- 
der inoperative  many  provisions  of  the  con- 
stitution, and  of  the  statutes  of  the  state 
which  have  heretofore  been  recognized  as 
applicable  to  it,  with  the  result  that  unsus- 
pected difficulties  and  perplexities  would 
arise  in  the  administration  of  Justice.  With- 
out enumerating  many  Instances,  It  is  suffi- 
cient to  call  attention  to  the  fact  that  there 
would  be  in  that  city  no  provision  for  a 
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graad  jury,  or  for  a  iMard  of  equalization,  or 
for  tbe  exercise  of  any  appellate  Jurisdiction 
by  the  superior  court,  or  for  the  exercise  of 
eminent  domain,  or  for  creating  the  lien  of 
a  judgment  upon  real  estate,  or  for  the  pro- 
bate of  wills,  or  for  filing  articles  of  Incor- 
poration; and  the  practitioner  will  readily 
perceive  the  confusion  that  would  result  In 
criminal  Jurisprudence,  as  well  as  In  civil 
practice.  If  the  city  and  county  of  San  Fran- 
cisco is  to  be  excluded  wherever  the  term 
"county"  Is  used. 

The  constitution  of  Missouri  provided  for 
the  extension  of  the  limits  of  the  city  of 
St  Louis,  and  its  incorimration  Into  a  sep- 
arate and  distinct  body  politic,  under  a  char- 
ter to  be  framed  by  a  board  of  freeholders, 
and  that  It  should  be  independent  of  the 
coimty  of  St.  Louis.  After  its  organization 
under  a  charter  thus  framed,  the  governor 
api)olnted  a  sheriff  for  It,  upon  the  ground 
that  by  its  organization  It  became  a  new 
county,  or  political  subdivision  of  the  state. 
The  right  of  this  appointee  to  exercise  the 
office  was  presented  In  .State  v.  Finn,  4 
Mo.  App.  347,  and  In  discussing  the  character 
of  the  new  body  politic  the  court  said:  "The 
questi<Hi  in  this  case  Is  not  whether  the  city 
of  St  Louis,  as  now  organized  under  the 
scheme  and  charter,  is  a  county,  in  the  sense 
In  which  that  word  is  used  In  the  constitu- 
tion to  describe  the  normal  county  of  the 
state.  It  is  not  such  a  county.  It  has  not 
nor  was  It  Intended  to  have,  a  county  court 
and  It  has  a  chief  executive  and  two  houses 
of  legislation.  In  spite  of  these  and  other 
features  which  distinguish  It  from  the  nor- 
mal county,  it  may  be  a  county  so  far  as  to 
keep  up  a  relation  as  such  to  the  rest  of 
the  state.  It  may  be  a  part  of  the  general 
county  system,  and  It  Is  so  unless  the  fram- 
ers  of  the  constitution  Intended  to  segregate 
It  and  to  dissever  In  the  case  of  St  Louis 
that  county  relation  which  every  other  por- 
tion .of  the  state  bears  to  the  state.  Because 
tbe  organization  of  this  body  as  a  clly  is 
pronounced,  and  Its  features  strongly  mark- 
ed, and  because  they  thus  reduce  its  attri- 
butes as  a  county  into  comparative  insig- 
nificance. It  does  not  follow  that  the  latter 
do  not  exist;  and  it  cannot  be  denied  that 
It  is  a  'county,  in  the  sense  in  which  that 
term  Is  used,  when,  if  not  a  definition,  at 
least  the  nearest  approach  to  a  definition 
which  the  constitution  affords,  is  attempted, 
— 'a  legal  subdivision  of  the  state.'  Unless 
the  words  are  plain.  It  cannot  be  held  that 
the  convention  Intended  to  create  a  politi- 
cal body  which  should  be  outside  of  that 
county  system  which  prevails,  not  only  in 
this  state,  but  throughout  the  country.  The 
researches  of  the  counsel  for  the  relator 
have  not  enabled  them  to  find  any  Instance 
in  the  United  States  of  a  municipal  corpora- 
tion which  is  not  either  within  some  county, 
or  which  does  not  Itself  bear  a  county  rela- 
tion to  tbe  state.  Much  of  the  reasoning  of 
the  relator  Implies  that  the  city  of  St  Louis 


cannot  be  a  county  because  It  is  a  city,  but 
It  win  readily  be  admitted  that  the  fram- 
ers  of  the  constitution  could  have  made  It  a 
city,  and  also  have  made  It  a  county.  That 
they  have  not  done  so  must  be  shown  by 
the  provisions  of  the  constitution,  not  by  ar- 
guing that  it  cannot  be  a  county  because  it 
is  a  city.  Tbe  fact  that  a  county  essen- 
tially  dlfCers  from  a  city  does  not  prove  that 
a  city  may  not  contain  the  features  of  a 
coun^  organization.  Cities  and  counties 
may  be  distinct  organizations  In  the  state 
generally,  but  the  constitution  may  by  spe- 
cial provisions  establish  a  body  which  shall 
have  the  peculiar  powers  and  obligations  of 
a  municipal  corpoiaticm,  properly  so  called, 
and  yet  shall  bear  those  relations  to  the 
sovereign  power  which  constitute  a  county." 
Prior  to  the  enactment  of  tbe  consolidation 
act  the  county  of  San  Francisco  extended  to 
San  Francisqulto  creek  on  the  south,  but  by 
that  act  the  boundaries  of  the  dty  were  en- 
larged to  their  present  extent;  and  section  9 
of  the  schedule  annexed  to  the  act  provided 
that  "there  shj>ll  be  formed  out  of  the  south- 
em  portion  of  the  county  of  San  Francisco  a 
new  coxmty,  to  be  called  San  Mateo."  There 
was  no  express  declaration  that  the  remaining 
territory  which  was  placed  under  municipal 
government  should  cease  to  be  the  county  of 
San  Francisco,  nor  was  there  any  further  des- 
ignation by  the  legislature  of  the  county  bound- 
aries until  the  adoption  of  the  Political  Code 
in  1S72,  but  the  limitation  of  the  new  county 
to  the  "southern  portion"  of  the  county  of  San 
Francisco  Implies  that  the  other  portion  con- 
tinued to  remain  the  county  of  San  Francisco 
as  before.  Section  3901  of  the  Political  Code 
defines  a  county  as  "the  largest  division  of  the 
state  having  corporate  powers,"  and  section 
3902  declares,  "This  state  Is  divided  into  coun- 
ties, named,  bounded  and  constituted  as  pro- 
vided in  this  tltlg,"  and  the  names  and  bound- 
aries of  the  several  counties  are  given  In  sec- 
tion 3909,  and  the  succeeding  sections.  Sec- 
tion 3950  gives  the  boundaries  of  the  territory 
which  remained  of  the  county  of  San  Francis- 
co after  Its  Inhabitants  had  been  Incorporated 
Into  a  municipal  corporation  under  the  con- 
solidation act,  and  the  name  given  to  this  ter- 
ritory Is  "San  Francisco  (City  and  County)." 
By  these  sections  this  territory  was  declared 
to  be  one  of  the  counties  of  the  state,  and  coa- 
tinued  to  be  such  county  until  the  adoption  of 
the  present  constitution.  In  which  (article  11, 
§  1)  it  is  declared,  "The  several  counties  as 
they  now  exist  are  hereby  recognized  as  legal 
subdivisions  of  the  state."  Title  2  of  part  4 
of  the  Political  Code  Is  devoted  to  "the  govern- 
ment of  counties,"  and  in  chapter  3  of  that 
title  are  found  provisions  designating  the  of- 
ficers of  a  county,  and  prescribing  their  low- 
ers and  duties.  Until  this  portion  of  the  Po- 
litical Code  was  superseded  by  the  county  gov- 
ernment act  it  was  the  only  statute  of  tbe 
state  which  defined  the  powers  and  duties  of 
certain  officers  elected  by  the  voters  of  San 
Francisco,  and  upon  the  enactment  of  the  coun- 
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ty  government  act  that  statute  alone  became 
the  source  from  which  these  officers  have  de- 
rived their  powers.  San  Francisco  Is  there- 
fore both  a  city  and  a  eoimty,  and,  although 
the  boundaries  of  the  two  bodies  corporate  are 
coincident,  the  electors  within  this  territoiy  ■ 
vote  for  officers  whose  authority  and  functions 
are  derived  exclusively  from  the  charter  of  the 
city,  and  also  for  officers  whose  powers  and 
duties  are  prescribed  by  general  laws,  and  up- 
on which  the  charter  Is  silent.  It  mtist  follow 
from  this  that  some  of  Its  officers  are  city  of- 
flcere,  and  others  are  county  officers.  There  Is 
nothing  miusual  or  Inconsistent  In  this.  The 
"government"  of  the  city  Is  municipal,  and  the 
officers  who  are  to  exercise  that  government 
are  municipal  <fflcers;  but  tne  territory  In 
which  that  government  is  exercised  is  stUl  a 
part  of  the  state,  and,  for  aU  purposes  other 
than  municipal  government.  Is  subject  to  Its 
control,  with  the  right  on  the  part  of  the  state 
to  authorize  the  election  therein  of  such  of- 
ficers as  may  be  required  to  execute  its  general 
laws,  or  to  perform  such  functions  disconnected 
with  the  municipal  government  as  may  pertain 
to  the  government  of  the  state.  It  would  not 
be  contended.  If  the  dty  was  only  a  portion  of 
the  county,  or  if  a  covmty  should  be  composed 
entirely  of  Incorporated  cities,  that  the  state 
would  be  precluded  from  authorizing  the  elec- 
tion by  the  voters  of  the  county  of  officers  to 
carry  out  those  provisions  of  Its  laws  which 
pertain  to  the  state  at  large,  and  which  have 
no  connection  with  municipal  affairs,  and  this 
rule  is  not  changed  where  the  county  consists 
of  a  single  city  instead  of  several.  Although 
the  same  body  of  voters  choose  the  different 
officers,  the  functions  of  the  officers  chosen  by 
them  are  distinct  In  their  nature,  and  the  char- 
acter of  the  officers  must  be  determined  by  the 
source  of  their  authority  and  the  functions  they 
are  to  exercise. 

Section  5  of  article  11  of  the  constitution 
declares,  "The  legislature  by  general  and  uni- 
form laws  shall  provide  for  the  election  or  ap- 
pointment In  the  several  counties  of  boards  of 
supervisors,  sheriffs,  county  clerks,  district  at- 
torneys, and  such  other  county,  township  and 
municipal  officers  as  puMlc  convenience  may 
require."  In  obedience  to  this  direction  the" 
l^slature  passed  the  county  government  act 
of  1803,  declaring  what  county  officers  shall 
be  elected.  In  which  are  Included  those  desig- 
nated In  the  above  section,  prescribing  their 
duties,  and  fixing  their  term  of  office  at  four 
years.  Some  of  the  officers  whose  election  Is 
thus  authorized  are  the  same  In  name,  and  are 
given  the  same  or  similar  functions,  as  are  of- 
ficers authorized  by  the  consolidation  act  to  be 
elected  In  San  Frandsco,  while  others  whose 
election  Is  authorized  by  each  of  these  stat- 
utes have  no  authority  except  that  which  Is 
given  in  the  county  government  act  On  the 
other  hand,  the  consoUdation  act  authorizes  the 
election  of  several  officers  whose  election  Is 
not  authorized  by  the  county  government  act, 
and  who  are  not  named  therein  as  county  of- 
flceni.   Those  officers  whose  election  Is  author- 


ized by  each  of  these  statutes,  but  who  are  te- 
quhred  by  the  consolidatian  act  to  perform  th« 
duties  therein  prescribed,  do  not  cease  to  be 
municipal  officers  because,  under  the  county 
government  act,  similar  duties  are  prescribed 
for  county  (Acers  of  the  same  name.  To  the 
extent  that  these  officers  are  a  component  part 
of  the  municipal  government,  they  are  munic- 
ipal officers,  and  do  not  cease  to  be  such  by 
reason  of  the  fact  that  other  functions  which 
pertain  to  county  officers  are  imposed  upon 
them.  The  guaranty  given  to  the  dty  and 
county  of  San  Francisco  by  the  constitution, 
of  the  right  to  continue  its  government  under 
the  charter  which  It  held  at  the  adoption  of 
that  Instrument  until  It  shall  adopt  another,  In- 
duding  the  right  given  by  that  charter  to 
change  its  officers  every  two  years  If  It  shall 
so  elect,  cannot  be  taken  away  by  the  legisla- 
ture under  the  form  of  Imposing  upon  these  of- 
ficers certain  functions  exercised  by  county  of- 
ficers In  other  counties  of  the  state,  and  fixing 
the  term  of  such  county  officers  at  four  years. 
But,  as  the  territory  thus  placed  under  munic- 
ipal government  still  remains  a  county,  and 
Is  not  taken  out  of  the  control  of  the  state  for 
all  purposes  not  embraced  within  the  scope  of 
municipal  government,  the  authorization  by  the 
legislature  of  an  election  by  the  voters  of  that 
territory  for  officers  to  carry  «ut  these  laws 
does  not  make  the  persons  so  elected  dty  of- 
ficers. The  constitutl(Hi  has  declared  that  cer- 
tain officers  shall  he  elected  within  each  coun- 
ty, and.  If  San  Francisco  Is  a  county,  the  legls- 
lature,is  authorized  to  provide  for  the  election 
of  these  officers  by  its  voters,  and  Is  not  pre- 
duded  therefrom  by  the  fart  that  they  are  vot- 
ed for  by  the  electors  of  the  municipality  at 
the  same  time  with  the  election  of  its  munic- 
ipal officers.  Prior  to  1876  the  voters  of  San 
Frandsco  elected  one  of  the  members  of  the 
board  of  state  harbor  commissioners,  but  that 
fact  did  not  constitute  him  a  dty  c^cer. 

The  officers  of  the  city  and  county  of  San 
Francisco  are  designated  In  the  art  of  April  2, 
ISm  (St.  1865-66,  p.  718),  as  follows:  "There 
shall  be  elected  hereafter  for  the  city  and 
county  of  San  Francisco,  by  the  qualified 
elertors  thereof,  at  the  times  hereinafter  men- 
tioned, and  in  the  manner  prescribed  by  law 
for  the  election  of  state  and  county  officers, 
one  mayor,  who  shall  be  ex  officio  president 
of  the  board  of  supervisors,  a  county  Judge, 
police  Judge,  an  attorney  and  counsellor,  pro- 
bate judge,  district  attorney,  sheriff,  county 
clerk,  recorder,  treasurer,  auditor,  tax  col- 
lector, assessor,  coroner,  public  administra- 
tor, surveyor,  superintendent  of  common 
schools,  superintendent  of  public  streets,  high- 
ways and  squares,  chief  of  police,  harbor  mas- 
ter and  state  harbor  commissioner.  There 
shall  be  elected  In  each  of  the  twelve  present 
election  districts  of  said  city  and  county, 
which  shall  hereafter  constitute  municipal 
districts,  and  be  designated  and  known  In 
law  as  wards,  by  the  qualified  elertors  there- 
of, one  supervisor  and  one  school  director."' 
The  term  of  office  for  these  officers  was  fixed' 
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by  the  act  at  two  yean.  The  time  for  their 
election  was  subsequently  changed,  and  is 
now  fixed  by  section  4109  of  the  Political  Code, 
The  offices  of  county  judge  and  probate  judge 
were  abolished  by  the  constitution,  and  that 
of  harbor  master  by  statute.  The  police  judge 
has  been  superseded  by  .the  judges  of  the 
police  court,  and  certain  changes  have  been 
made  in  the  mode  of  electing  supervisors. 
The  chief  of  police  and  the  state  harbor  com- 
missioner have  ceased  to  be  elective  officers. 
It  will  be  observed  that  this  statute  does  not 
declare  that  these  are  city  officers,  or  are  offi- 
cers of  tbe  city  and  county,  but  merely  that 
these  officers  "shall  be  elected  for  the  city 
and  county  of  San  Francisco,  by  tbe  qualified 
electors  thereof";  leaving  the  character  of  the 
officer,  whether  he  is  to  be  denominated  a 
county  officer  or  a  municipal  officer,  to  be 
determined  by  the  nature  of  the  duties  he  is 
to  perform,  and  the  source  from  which  he 
derives  his  authority.  Of  the  officers  above 
enumerated,  the  mayor,  attorney,  and  coun- 
selor, sometimes  styled  "City  and  County  At- 
torney" (see  St,  1871-72,  p.  2aa),  superintend- 
ent of  public  streets,  highways,  and  squares, 
and  school  directors,  are  not  named  in  the 
county  government  act  as  county  officers,  and 
consequently  cannot  be  subject  to  the  pro- 
visions of  that  statute.  Judges  of  the  police 
court  are  noi  named  In  the  county  govern- 
ment act  either  as  county  or  township  offi- 
cers, and  no  provision  is  found  therein  rel- 
ative to  theh-  duties  or  term  of  office.  This 
court  has  its  existence  by  virtue  of  section  1 
of  article  6  of  the  constitution,  which  author- 
izes the  legislature  to  establish  Inferior  courts 
in  any  Incorporated  city,  town,  or  city  and 
county;  and  the  act  establishing  it  in  the  city 
and  county  of  San  Francisco  (St.  1803,  p.  9) 
declares  that  the  court  "shall  consist  of  four 
judges,  who  shall. be  elected  at  the  general 
clocUon  held  according  to  law,  each  of 
'whom  shall  hold  office  for  the  term  of  two 
years."  The  treasurer,  auditor,  tax  collector, 
and  surveyor  are  designated  In  the  consolida- 
tion act  as  officers  of  the  municipality,  and 
are  required  to  perform  certain  municipal 
duties  which  are  not  required  from  county 
officers  who  are  elected  for  these  offices  In  • 
thtir  respective  counties.  In  addition  to 
these  duties  the  treasurer  Is  constituted  a 
part  of  the  appointing  power  for  the  license 
collector  (St.  l's71-72,  p.  736);  the  auditor 
is  made  a  member  of  tbe  board  of  new  city 
hall  commlssiobers  (St  1875-76,  p.  461);  and 
the  auditor,  the  tax  collector,  and  the  city 
and  county  surveyor  are  members  of  the 
board  of  election  commissioners  for  the  city 
and  county  (St.  1S77-7S,  p.  209).  If  it 
should  be  held  that  these  are  merely  the 
officers  designated  by  those  names  in  the 
coxmty  government  act,  it  would  follow  that 
their  functions  would  be  solely  those  given 
in  that  act,  and  not  those  given  in  the  con- 
solidation act;  otherwise  the  county  govern- 
ment act  would  cease  to  be  uniform  in  Its 
application  to  these  officers  In  all  the  coun- 


ties of  the  state,  and  would  have  the  effect 
to  repeal  the  provisions  of  the  charter  re- 
quiring them  to  exercise  these  municipal 
functions.  The  supervisors  authorized  by  the 
consolidation  act  to  be  elected  do  not  con- 
stitute the  same  body  as  that  authorized  by 
the  county  government  act,  although  they 
bear  the  same  name.  The  board  of  supervls- 
01*8  authorized  by  the  consolidation  act  is  for 
the  govemntent  of  the  city  and  county,  and 
consists  of  12  members,  while  the  board  of 
supervisors  authorized  for  a  county  consists 
of  only  5  members,  and  exercises  functions 
peculiarly  Appropriate  to  a  county,  but  has 
not  the  authority  required  for  providing  for 
the  wants  of  a  city. 

Section  11  of  article  6  of  the  constitution 
vests  in  justices  of  the  peace  a  part  of  the 
judicial  power  of  the  state,  and  makes  them 
a  part  of  the  judicial  department  of  the  state 
iPeopIe  V.  Bansom,  58  Cal.  558);  and  sec- 
tion 11  of  the  same  article  declares,  "The 
legislature  shall  determine  the  number  of 
justices  of  the  peace  to  be  elected  in  town- 
ships. Incorporated  cities  and  towns,  or  cities 
and  counties,  and  shall  fix  by  law  the  pow- 
ers, duties  and  responsibilities  of  justices  of 
the  peace."  Section  3  of  article  2^  declares, 
"All  courts  now  existing,  gave  justices'  and 
police  courts,  are  hereby  abolished":  and  sec- 
tion 11  of  the  same  article  declares:  "All 
laws  relative  to  the  present  judicial  system 
of  tbe  state  shall  be  applicable  to  the  judi- 
cial system  cru-ated  by  this  constitution  un- 
til changed  by  legislation."  By  these  provi- 
sions the  justices'  courts  In  existence  at  the 
adoption  of  the  constitution  were  continued 
as  a  part  of  the  judicial  sy-stem  of  the  state 
established  by  that  instrument,  and  the  laws 
relative  to  those  courts,  as  well  those  provid- 
ing for  their  organization  as  those  which  de- 
fine their  powers  and  duties,  were  continued 
In  force  until  they  should  be  changed  by  the 
legislature.  By  the  act  of  March  26,  1866 
(St.  1865-6G,  p.  423),  a  justices'  court  was 
created  for  the  city  and  county  of  San  Fran- 
cisco, for  which  five  justices  of  the  peace 
were  to  be  elected  by  the  electors  of  the  city 
and  county  at  large  for  the  term  of  two 
years;  and  the  division  of  the  city  and  coun- 
ty Into  townships  for  the  purpose  of  elect- 
ing justices  of  the  peace  and  constables, 
which  was  authorized  by  section  6  of  the  con- 
solidation act,  as  amended  by  the  act  of 
April  IS,  1837  (St  1857,  p.  210),  was  abolish- 
ed. This  act  was  further  amended  by  the 
act  of  February  10,  1870  (St.  1860-70,  p.  56). 
and  by  section  12  thereof  the  office  of  con- 
stable in  said  city  and  county  was  abolished. 
These  acts  were  in  force  at  the  adoption  of 
the  constitution,  and.  as  seen  above,  are  yet 
In  force,  unless  they  have  been  changed  by 
the  legislature.  Section  11  of  article  6,  above 
quoted,  recognizes  the  propriety  of  different 
provisions  for  justices  of  the  peace  in  town- 
ships and  incorporated  cities,  or  cities  and 
counties;  and,  at  the  first  session  of  the 
legislature  after  the  adoption  of  the  consU- 


Digitized  by 


Google 


Cal.) 


EAHN  V.  SUTRO. 


93 


tution,  that  body  revised  title  1  of  part  1  of 
the  Code  of  Civil  Procedure,  and  In  chapter 
5  assumed  to  comply  with  the  directions  of 
the  above  section  of  the  constitution,  and 
fixed  the  term  of  office  of  justices  of  the 
peace  at  two  years.  Section  85  declares, 
"There  shall  be  In  every  ctty  and  county  of 
more  than  one  hundred  thousand  population 
a  justice's  court,  for  which  five  justices  of 
the  peace  shall  be'  elected,  by  the  qualified 
electors  of  such  city  and  county,  at  the  gen- 
eral election  next  preceding  the  expiration 
of  the  terms  of  office  of  their  predecessors." 
It  is  suggested,  rather  than  argued,  by  coun- 
sel herein,  that  tliis  act  is  unconstitutional; 
but,  without  passing  upon  this  question,  it 
is  sufficient  to  say  that,  it  it  should  be  so 
held,  it  would  follow  that  the  above  laws 
relative  to  San  Francisco  in  force  at  tlie 
adoption  of  the  constitution  were  not  there- 
by changed,  but  still  remain  in  force,  unless 
they  have  been  superseded  by  other  legisla- 
tion. This  act  was  considered  by  this  court 
In  People  v.  Ransom,  supra,  and  was  held 
constitutional,  so  far  as  the  matter  then  be- 
fore the  court  was  concerned. 

Section  58  of  the  county  government  act 
of  1893  (St.  1893,  p.  360  declares  the  officers 
of  a  township  to  be  two  justices  of  the  peace 
and  two  constables,  and  directs  the  board  of 
supervisora  of  each  county  to  divide  their 
respective  counties  into  townships  for  the 
purpose  of  electing  justices  of  the  peace  and 
constables.  The  legislature  has  never  made 
the  provision  for  townsnip  organization  au- 
ihorizGd  by  section  4  of  article  11,  and  the 
township  which  is  authorized  by  section  58 
of  the  county  government  act  is  only  a  geo- 
graphical subdivision  of  the  county  "for  the 
purpose  of  electing  justices  of  the  peace  and 
constables,"  and  does  not  possess  any  at- 
tributes of  government  to  be  exercised  by 
ftfl  officer.  See  Ex  parte  Wall,  48  Cal. 
27l>.  As  the  city  and  county  of  San  Fran- 
cisco is  under  a  municipal  government,  and 
as  there  is  no  board  of  supervisors  for 
the  "county"  of  San  Francisco,  there  is  no 
autliority  for  the  division  of  the  city  and 
county  into  townships,  and  there  has  been 
no  such  division,  and  consequently  these 
provisions  of  section  58  for  the  officers  of  a 
township,  as  well  as  the  provisions  of  section 
t!0  for  the  election  of  township  officers,  are 
Inapplicable.  It  is  not  contended  that  there 
is  any  authority  for  the  election  of  a  con- 
stable in  San  Franqisco.  Even  if  a  justice 
of  the  peace  could,  by  any  construction,  be 
styled  a  "county  officer,"  he  has  not  been 
classed  with  the  county  officers  enumerated 
In  section  57  of  the  county  government  act, 
but,  by  section  58  of  that  act,  has  been  spe- 
cifically  declared  a   township  officer.     But, 

3  we  have  above  seen,  there  is  no  provision 
for  townslilp  officers  in  San  Francisco. 

Being  a  part  of  the  Judicial  system  of  the 
state,  justices  of  the  peace  are  not  included 
In  the  system  of  county  government  which 
the  legislature  is  directed  to  establish  and 


cause  to  be  uniform  throughout  the  state, 
and  provisions  relating  to  their  election  and 
term  of  office,  as  well  as  those  relating  to 
their  powers  and  duties,  are  more  appropri- 
ately placed  In  laws  relating  to  the  judicial 
department  than  in  those  relating  to  the  sys- 
tem of  county  government.  The  different 
provisions  in  the  constitution  relating  to  the 
powers,  duties,  responsibilities,  and  election 
of  justices  of  the  peace  are  found  In  article 
6,  which  treats  exclusively  of  the  judicial 
department  There  is  no  provision  In  this 
article,  or  in  the  article  relating  to  the  legis- 
lative department,  which  requires  that  tlie 
term  of  office  of  a  justice  of  the  peace  shall 
be  the  same  in  all  parts  of  the  state;  and 
there  are  many  reasons  why  the  powers  and 
duties  of  this  officer,  as  well  as  his  term  of 
office,  should  be  different  in  an  incorporated 
city  from  those  applicable  to  a  sparsely-set- 
tled township.  Section  10  of  article  22  de- 
clares that  judicial  officers  shall  be  elected 
at  the  time  and  in  the  manner  that  state  of- 
ficers are  elected,  but  there  is  no  require- 
ment that  the  term  of  office  of  such  judicial 
officers  as  the  legislature  may  authorize  to 
be  elected  shall  be  uniform  throughout  the 
state.  The  provision  in  section  11  of  article 
6  that  the  legislature  shall  determine  the 
number  of  justices  of  the  peace  to  be  elect- 
ed in  townships.  Incorporated  cities,  and 
towns,  or  incorporated  cities  and  counties, 
shows  that  it  was  not  Intended  that  the 
laws  relating  to  this  portion  of  the  judicial 
system  should  be  uniform  throughout  the 
state,  but  the  number  for  each  of  these  sub- 
divisions or  bodies  corporate  is  to  be  fixed 
by  the  legislature  as  it  may  deem  applicable 
to  their  respective  needs.  This  provision 
recognizes  the  necessity  of  different  provi- 
sions for  these  bodies,  and,  in  the  absence 
of  constitutional  restriction,  gives  to  the  leg- 
islature the  power  to  adapt  its  laws  to  their 
respective  conditions.  The  further  provi- 
sion in  section  11  that  the  legislature  shall 
"fix  by  law  the  powers,  duties  and  responsi- 
bilities of  justices  of  the  peace,"  is  limited 
by  section  25  of  article  4,  which  prohibits 
that  body  from  passing  a  local  or  special 
law  "regulating  the  jurisdiction  and  duties 
of  justices  of  the  peace,  police  judges  and 
constables,"  and  by  section  11  of  article  1, 
that  "All  laws  of  a  general  nature  shall  have 
a  uniform  operation."  The  term  of  office 
of  an  officer  is,  however,  entirely  distinct 
from  his  jurisdiction  or  duties;  and  a  law 
of  a  general  nature  has  a  uniform  operation, 
if  it  affects  all  the  individuals  of  a  class  for 
which  the  legislature  is  authorized  to  malie 
specific  laws.  The  act  of  March  18,  18.S5 
(St.  1885,  p.  213),  gives  to  the  police  courts 
therein  created  certain  exclusive  jurisdic- 
tion of  matters  which  by  the  general  law  is 
vested  in  justices  of  the  peace;  and  in  Peo- 
ple .V.  Henshaw,  70  Cal.  430,  18  Pac.  413, 
this  act  was  sustained  and  held  not  to  be  a 
local  or  special  law.  The  act  creating  tht> 
police  court  for  the  city  and  county  of  San 
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Francisco  confers  upon  It  certain  jurlsdlc- 
tion  which  Is  elsewhere  exercised  by  justi- 
ces' courts.  From  these  considerations  It 
must  be  held  that  the  provision  in  the  coun- 
ty government  act  fixing  the  term  of  office 
of  justices  of  the  peace  for  the  townships  In- 
to which  the  several  counties  are  divided  at 
four  years  does  not  apply  to  the  justices  of 
the  peace  elected  for  the  city  and  county 
of  San  Francisco. 

We  hold,  therefore,  that  the  term  of  office 
of  the  foregoing  municipal  officers,  and  also 
of  the  judges  of  the  police  court,  and  of  the 
justices  of  the  peace  who  were  elected  at 
the  general  election  In  1894,  has  not  been 
changed  by  the  county  government  act,  and 
that  an  election  for  their  successors  must  be 
held  at  the  coming  general  election.  Tnc 
term  of  office  of  the  assessor  was  made  four 
years  by  section  4109  of  the  Political  Code, 
upon  its  adoption  In  1872,  and  by  section  3 
of  article  9  of  the  constitution  the  super- 
.  Intendent  of  schools  Is  to  be  elected  at  each 
gubernatorial  election.  Under  these  provi- 
sions these  officers  were  elected  In  1894  for 
the  term  of  four  years.  The  district  attor- 
ney, sheriff,  county  clerk,  county  recorder, 
coroner,  and  public  administrator  are  offi- 
cers whose  powers  and  duties  are  given  by 
the  county  government  act,  or  by  other  gen- 
eral laws,  and  do  not  derive  any  authority 
from  the  consolidation  act,  or  exercise  any 
function  In  the  municipal  government  of 
San  Francisco.  These  officers  are  therefore 
county  officers,  and  their  term  of  office,  as 
well  as  the  time  of  their  election,  are  those 
provided  by  the  county  government  act. 
The  demurrer  to  the  complaint  was  there- 
fore properly  sustained,  upon  the  ground 
that  It  was  necessary  for  the  defendants  to 
make  preparation  for  the  election  of  mu- 
nicipal officers  at  the  coming  general  elec- 
tion.    The  Judgment  Is  affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J.;  VAN  B^LEET,  J.;  GAROUTTE,  J. 

TEMPLE,  J.  (dissenting).  I  am  unable  to 
agree  with  the  conclusion  reached  by  my  asso- 
ciates. I  fully  concur,  however.  In  the  view 
that  the  consolidated  city  and  county  is  a  mu- 
nicipal corporation.  The  consolidation  act  of 
1856  realized  the  hitentlon  stated  In  Its  title. 
It  repealed  the  several  charters  theretofore  ex- 
isting of  the  city,  and  It  consolidated  the  gov- 
ernment of  the  city  and  the  county.  The  two 
governments  were  merged,  and  both,  so  far  as 
rights  and  liabilities  and  public  functions  were 
concerned,  were  continued  in  a  new  corpora- 
tion then  created,— the  consolidated  city  and 
county.  It  succeeded  to  all  the  property  rights 
and  liabilities  of  both,  and  Its  officers  perform- 
ed all  the  functions  which  had  been  performed 
by  coxmty  officers,  and  also  all  the  functions 
Imposed  upon  them  which  were  purely  munic- 
ipal. All  were,  however,  the  officers  of  the 
municipal  corporation.  In  no  sense  can  It  be 
said  that  some  were  county  officers,  and  that 


some  were  city  officers.  The  sheriff  and  coun- 
ty clerk  are  as  much  officers  of  the  municipal 
corporation  as  the  mayor  ot  tne  police  Judge. 
Whatever  may  be  said  of  their  powers  and  du- 
ties, they  are  part  and  pared  of  the  corporate 
organization  known  as  the  "City  and  County  of 
San  Francisco."  Any  one  officer  is  no  less  so 
tlion  another.  The  legislature  coma  then  have 
made  of  the  new  corporation  anything  it  chose, 
and  It  chose  to  create  a  consolidated  govern- 
ment, upon  which  it  imposed  the  duties,  and 
to  which  it  granted  the  powers,  both  of  a  city 
and  of  a  county.  It  was  thus  enabled  to  main- 
tain the  relation  of  the  state  to  the  territoiy 
as  a  county,  and  to  give  to  the  Inhabitants  the 
benefit  of  a  city  government.  But  the  officers 
of  the  consolidated  government,  who  bad  the 
powers  and  performed  the  duties  elsewhera 
performed  by  county  officers,  did  so  as  of- 
ficers of  the  new  consolidated  mumclpallty. 
These  powers  and  duties  were  expressly  con- 
ferred upon  them  In  the  act  of  1856  as  officers 
of  the  municiijality.  Section  4  of  that  act  pro- 
vides, "All  the  existing  provisions  of  law  de- 
fining the  powers  and  duties  of  county  officers, 
except  those  relating  to  supervisors  and  boards 
of  supervisors,  so  far  as  the  same  are  not  re- 
pealed or  altered  by  the  provisions  of  this  act, 
shall  be  considered  as  applicable  to  officers  of 
the  said  city  and  county  of  San  Fiunclsco,  act- 
ing or  elected  under  this  act"  We  cannot, 
therefore,  select  certain  officers,  and  say  that 
they  are  county  officers,  and  of  others  that 
they  are  city  officers;  for  all  are  municipal  of- 
ficers, and  municipal  officers  only.  Therefore, 
if  it  be  true  that  the  legislature  cannot  In  this 
mode  change  the  terms  of  the  officers  of  the 
municipality,  because  that  would  be  to  alter 
the  charter,  this  law  can  have  no  appUcation 
to  the  dty  and  county  of  San  Francisco.  It 
would  not  follow  from  this  that  general  laws 
affecting  the  powers  and  duties  of  county  of- 
ficers would  not  apply  to  the  officers  of  the  con- 
solidated city  and  county.  The  idea  of  a  con- 
solidated government  of  this  character  is  that 
thereby  the  state  provides  for  the  Inhabitants 
of  the  Included  territory  the  benefit  of  a  coun- 
ty government.  To  do  this  effectually  such 
laws  must  apply  to  the  consolidated  govern- 
ment. As  to  the  corporate  existence  oi  the 
municipality  and  the  officers  through  whom  tbe 
corporate  functions  shall  be  discharged,  no  rea- 
son exists  why  such  Interference  should  be  al- 
lowed; and,  If  It  were  conceded  that  the  legis- 
lature could  80  change  the  municipal  charts, 
we  cannot  presume  that  It  %vas  Intended.  It 
was  not  necessary  that  the  act  shall  Include  the 
consolidated  city  and  coimty.  In  order  that  the 
law  shall  have  a  general  and  uniform  opera- 
tion. The  city  and  county  of  San  Francisco  Is 
not  a  mere  county,  but  is  recognized  In  the  con- 
stitution itself,  again  and  again,  as  constituting 
a  class  apart.  Of  course,  if  it  Is  a  municipal 
corporation,  and  therefore  the  legislature  can- 
not thus  change  its  charter,  this  point  need  not 
be  farther  discussed.  In  my  opinion,  the  legis- 
lature did  not  Intend  to  ordain  that  some  of  the 
officers  should  hold  office  for  four  years,  and 
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othens  for  two,  tbere  being  no  reason  for  the 
difference. 

I  concur:    BEAXTY,  0.  J. 


(114  Cbl.  2S3) 

DUBOIS  V.  SPINKS  et  al.     (Sac.  109.) 
(Supreme  Court  of  California.     Sept.  18,  1806.) 
Bile — Statdtb  of   FnAnDs— Buffioienot  of  Db- 

I.IVBBT. 

Plaintiff  purchased  and  took  a  bill  of  sale 
for  wood  piled  on  land  of  a  third  person,  and 
subject  to  a  lien  for  the  cutting.  The  wood 
was  measured  and  formally  deliTered,  but  was 
not  moved.  Within  3%  hours  thereafter,  the 
seller  paid  off  the  lien  of  the  choppers  out  of 
the  money  received  from  plaintiff.  Beld,  that 
there  was  a  sufficient  delivery  and  change  of 
possession,  within  Civ.  Code,  g  3440,  declaring 
void,  as  against  creditors,  a  transfer  of  person- 
alty, unless  there  is  an  immediate  delivery,  fol- 
lowed by  a  continued  change  of  possession. 

Commissioners'  decision.  Department  2. 
Appeal  tioa^  superior  court,  Sacramento 
county;   A.  P.  Catlln,  Judge.  • 

Action  by  M.Dubois  against  Alfred  Spinks 
and  D.  Dierssen.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    AflSrmed. 

HoU  &  Dunn,  for  appellants.  White, 
Hughes  &  Seymour,  for  respondent 

VANCIjIEF,  C.  Action  to  recover  dam- 
ages for  the  conversion  of  120  cords  of 
wood.  On  October  12,  1894,  John  A.  Meyer 
and  his  wife  entered  into  a  contract  with 
two  Japanese,  by  which  the  latter  agreed  to 
cut  wood  on  land  belonging  to  the  former. 
The  Japanese  on  the  same  day  leased  from 
T.  D.  Scriver  a  portion  of  his  land,  and  by 
the  agreement  they  were  to  haul  the  wood 
from  the  land  where  it  was  to  be  cut  and 
pile  it  upon  said  leased  land,  and  retain  the 
possession  of  the  wood  until  the  price  for 
cutting  the  same  should  be  fully  paid.  Sub- 
sequently there  was  a  change  in  the  agree- 
ment as  to  the  hauling,  it  being  modified, 
verbally,  so  that  the  hauling  might  be  done 
by  the  Meyers,  and  they  were  to  be  allowed' 
a  reduction  therefor.  Under  the  agreement 
about  126  cords  of  wood  were  hauled  prior 
to  November  20,  1894,  and  piled  by  Scriver's 
direction  in  two  tiers  outside  and  along  and 
near  his  fence.  On  November  20,  18&4, 
while  the  wood  was  so  placed,  the  Meyers. 
tor  the  purpose  of  raising  money  to  pay  the 
^Japanese,  borrowed  the  sum  of  $220  from 
the  plaintiff,  delivering  to  him  their  prom- 
issory note  therefor;  and,  at  the  same  time, 
and  as  security  for  Its  payment,  they  exe- 
cuted to  him  a  bill  of  sale  for  said  wood. 
After  the  bill  of  sale  to  plaintiff  was  signed, 
Meyer  and  his  wife  went  with  plaintiff  and 
pointed  out  the  wood  to  him, -and  measured 
It  with  a  tape  line.  Meyer  then  said:  "Mr. 
Dubois,  there  is  the  wood.  It  is  yours.  Do 
what  yon  like  with  It."  Within  3^  hours 
thereafter  Mrs.  Meyer  paid  the  Japanese  for 
the  cutting  of  the  wood,  and  they  released 


their  lien  and  possession.  The  wood  was  not 
marked  in  any  way,  nor  was  It  moved.  It 
was  understood  by  plaintiff  and  the  Meyers 
that  whatever  security  the  Japanese  had  on 
the  wood  should  inure  to  the  benefit  of 
plaintiff.  On  November  23,  1894,  the  wood 
was  seized  by  the  defendant  Spliiks,  a  con- 
stable, on  a  writ  of  execution  issued  out  of 
a  Justice's  court  upon  a  Judgment  in  favor 
of  defendant  Dierssen  against  said  J.  A. 
Meyer.  No  notice  of  garnishment  was  serv- 
ed on  plaintiff.  On  December  4,  1891,  plain- 
tiff served  upon  defendant  Spinks  a  verified 
claim  in  writing,  stating  that  he  claimed  the 
wood  under  a  bill  of  sale  from  John  A.  and 
Agnes  M.  Meyer.  On  December  6,  1894,  and 
before  the  sale  of  the  wood  on  execution, 
plaintiff  Informed  defendant  Spinks  that  he 
had  loaned  the  Meyers  $220  on  the  wood, 
and  held  a  promissory  note  dated  November 
20,  1894,  payable  60  days  from  date.  The 
wood  was  sold  In  pursuance  of  said  levy, 
and  purchased  by  the  defendant  Dierssen. 
The  court  below  gave  Judgment  in'  favor  of 
plaintiff  for  1312.50.  The  appeal  is  from  the 
Judgment  and  from  an  order  denying  de- 
fendants' motion  for  a  new  triaL 

1.  Appellants  contend  that  the  transfer  of 
the  wood  was  void  against  them,  for  want 
of  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession, 
as  required  by  section  3440  of  the  Civil  Code, 
and  decisions  construing  It  What  consti- 
tutes an  immediate  delivery,  or  an  actual 
and  continued  change  of  possession,  in  the 
sense  of  section  3440  of  the  Civil  Code,  is  a 
question  of  fact  to  be  determined  on  the  evi- 
dence; and  where,  as  in  this  case,  the  evi- 
dence tends  to  prove  such  delivery  and 
change  of  possession,  the  finding  of  the  court 
will  not  be  disturbed.  Porter  v.  Bucher,  98 
Cal.  459.  33  Pac.  335;  Claudius  v.  Aguirre, 
89  Cal.  503,  'M  Pac.  1077.  In  Samuels  v. 
Gorham,  5  Cal.  226,  it  was  said:  "By  im- 
mediate delivery  is  not  meant  a  delivery  in- 
stanter,  but  the  character  of  the  property, 
and  its  situation,  and  all  the  circumstances 
must  be  taken  into  consideration  In  deter- 
mining whether  there  was  a  delivery  within 
a  reas3nable  time,  so  as  to  meet  the  require- 
ment of  the  statute."  This  case  was  cited 
and  approved  in  the  case  of  Carpenter  v. 
Clark,  2  Nev.  246,  in  which  Lewis,  C.  J.,  said: 
"Perhaps  a  delay  of  two  or  three  days  in 
making  a  delivery,  after  the  sale  is  otherwise 
complete,  might  not  be  sulliciently  Immediate 
to  meet  the  requirements  of  the  statute. 
That  is  a  fact,  however,  which  is  to  be  deter- 
mined by  a  consideration  of  all  the  circum- 
stances of  each  case."  Bassinger  v.  Spang- 
ler,  9  Colo.  189,  10  Pac.  809,  is  to  the  same 
effect,  wherein  the  court  said:  "The  fact 
that  the  proi>crty  was  sold  one  day  to  the 
plaintiff,  and  not  delivered  until  the  next 
day,  does  not  render  the  sale  void,  if  it  ap- 
pears in  evidence  that  the  delivery  was  im- 
possible on  the  day  of  sale;  and  it  Is  prop- 
erly a  question  for  the  Jury  to  answer  wheth- 
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«r  the  property  was  so  situated  and  tbe  par- 
ties were  so  located  at  tbe  time  of  the  mak- 
ing of  tbe  saie  that  Instant  deliTei7  could 
not  be  made,  and  whether  It  was  made  as 
soon  thereafter  as  practicable."  See,  also, 
Parks  V.  Barney,  55  Cal.  231);  Hesthal  v. 
Mylee,  53  Cal.  023;  Redlngton  v.  Nunan,  00 
Cal.  632.  Considering  the  ponderous  and 
bulky  nature  of  tbe  126  cords  of  wood,  it  was 
not  necessary  to  change  its  situation  for  tbe 
purpose  of  effecting  a  delivery  of  possession 
(Hutchins  T.  Gilchrist,  23  Vt.  86);  and,  had 
the  order  of  the  acts  constituting  the  whole 
transaction  been  reversed,  there  could  have 
been  no  question  that  they  constituted  an 
immediate  delivery.  But,  since  all  those  acts 
were  done  within  3%  consecutive  hours,  I 
think  that,  under  tbe  circumstances,  tbe  court 
may  have  properly  considered  the  satisfac- 
tion and  release  of  the  lien  held  by  the  Japa- 
nese, and  the  delivery  of  the  wood  to  plaintiff, 
as  parts  of  the  same  transaction,  and  sub- 
stantially ,  contemporaneous.  As  soon  as 
practicable  after  the  money  loaned  by  plain- 
tiff was  received  by  the  Meyers,  Mrs.  Meyer 
paid  the  demand  for  which  the  wood  was 
held  in  pledge  by  the  Japanese,  and  they  re- 
leased their  lien,  thus  removing  all  valid 
objections  to  plaintiff's  rightful  possession 
■of  the  wood.  It  mikes  no  difference  whether 
the  transaction  be  a  sale  or  a  pledge,  since. 
In  either  ease,  it  is  a  "transfer  of  personal 
property,"  In  the  sense  of  the  statute.  Woods 
V.  Bugby,  2J>  Cal.  476;  Hilllker  v.  Kuhn,  71 
Cal.  214,  16  Pac.  707. 

2.  It  Is  next  contended  by  appellants  that. 
If  In  plaintiff's  favor  at  all,  the  Judgment 
should  have  been  limited  to  the  amount  of 
the  debt  due  from  the  Meyers  to  him.  The 
only  case  cited  to  sustain  this  view  is  Tread- 
well  V.  Davis,  34  Cal.  601.  But  in  that  case 
it  was  held  that  the  plaintiff,  a  pledgee,  was' 
entitled  to  recover  the  full  value  of  the 
property,  in  an  action  against  the  sheriff, 
on  the  ground  that  the  sheriff.  Instead  of 
seizing  the  property  itself,  should  have  .serv- 
ed a  notice  of  garnishment.  The  interest 
of  the  pledgor  may  be  reached  under  an  exe- 
cution, but  It  can  only  be  done  by  serving  a 
garnishment  on  tbe  pledgee,  and  not  by  a 
seizure  of  tbe  pledge.  By  pursuing  the  latter 
course  tbe  sheriff  became  a  trespasser,  and 
therefore  could  not  be  said  to  be  in  privity 
with  tbe  pledgor.  The  same  rule  should  ap- 
ply here. 

3.  Appellants  claim  that  plaintiff  was  not 
entitled  to  judgment  because  he  did  not  make 
such  a  claim  upon  the  defendant  constable 
as  is  required  by  section  689  of  the  Code 
of  Civil  Procedure.  The  claim  did  not  state 
that  the  plaintiff  had  taken  the  wood  in 
pledge.  It  stated,  however,  that  he  was 
entitled  to  i>ossession  under  the  bill  of  sale. 
And  that  was  true.  I  think  the  notice  was 
sufficiently  explicit.  Section  689  Is  intended 
solely  for  the  protection  of  the  officer  making 
the  levy,  and  the  notice  was  sufficient  for  that 
purpose. 


4.  The  view  of  the  ease  above  taken  ren- 
ders it  unnecessary  to  discuss  in  detail  the 
alleged  errors  In  tbe  admission  of  eyldence. 
It  need  only  be  said  that  such  evidence  was 
relevant  for  the  purpose  of  showing  the  situ- 
ation of  the  wood,  as  bearing  upon  the  ques- 
tions of. delivery  and  change  of  possession. 
I  think  tbe  judgment  and  order  should  be 
affirmed. 

We  concur:    SEARLS,  C;   BELCHER,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(ill  Gal.  2SS) 

WELLS  V.  WOOD.     (S.  F.  246.) 

(Supreme  Court  of  California.     Sept.  16.  1896.) 

Municipal  Cokporatioss— Street  Impbovemest 
— Assessment. 

1.  A  description  of  a  street  improvement,  in 
a  resolution  of  intention  and  subsequent  pro- 
ceedings, as  "grading  and  macadamizing,'  is 
sufficient  to  authorize  a  regrading  and  remacad- 
amizing,  where  the  street  for  a  part  of  its  width 
had  been  graded  and  macadamized  some  15 
years  previously. 

2.  Where  a  lot  is  assessed  for  more  than  ita 
proper  proportion  of  the  cost  of  a  street  improve- 
ment, and  the  owner  fails  to  appeal  from  the 
assessment,  the  error  is  waived. 

3.  The  failure  of  the  superintendent  of  streets 
of  a  municipal  corporation  to  record  a  contract 
for  a  street  improvement  at  the  proper  time 
does  not  affect  the  right  of  the  contractor  to  en- 
force the  lien  of  a  street  assessment  levied  to 
pay  the  contract  price. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  Joseph  Wells  against  Joseph  M. 
Wpod.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Joseph  M.  Wood,  In  pro.  per.  Edwin  O. 
Knapp  and  William  H.  Chapman,  for  re- 
spondent 

VANCLIEF,  C.  Action  to  enforce  liMi  of 
street  assessment  in  tbe  sum  of  $101.46  for 
labor  and  material  performed  and  furnished 
by  plaintiff's  assignor  under  contract  with 
the  superintendent  of  streets  in  improving 
Mlssio.n  street,  in  the  city  of  Sab  Francisco, 
from  Cortland  avenue  to  West  avenue.  The 
judgment  was  In  favor  of  tbe  plaintiff  for_ 
tbe  sum  demanded,  and  defendant  appeals' 
from  the  judgment,  and  from  an  order  deny* 
ing  his  motion  for  a  new  trial. 

1.  On  tbe  trial  defendant  proved  that  the 
portion  of  Mission  street  to  which  said  con- 
tract related  had  been  graded,  curbed,  and 
macadamized  to  official  grade  In  March, 
1877,  about  14  years  prior  to  the  letting  of 
the  contract  in  question,  and  also  proved 
that  in  1888,  by  order  of  the  board  of  super- 
visors, that  part  of  Mission  street  Invdred  in 
this  action  bad  been  widened  by  adding  16>^ 
feet  to  tbe  eastern  side  thereof.    On  June 
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1,  1891,  the  board  of  sTipervisors  iMissed  a 
resolution  of  intention  to  order  the  Improve- 
ment in  question,  describing  it  as  follows: 
"That  Mission  street,  from  Cortland  avenue 
to  West  avenue,  be  graded  to  the  official  line 
and  grade,  that  redwood  curbs  and  rock 
ffutterways  be  laid  thereon,  and  that  the 
roadway  and  sidewalks  thertof  be  macad- 
amized." In  all  the  subsequent  proceedings, 
including  the  contract,  the  improvement  was 
described  as  ta  the  resolution  of  intention, 
•  except  that  certain  specifications,  in  accord- 
ance with  general  orders  of  the  board,  were 
added  to  the  contract.  The  principal  ground 
upon  which  appellant  claims  a  reversal  of 
the  Judgment  is  that  the  improvements  were 
not  properly  nor  sufficiently  described  in  the 
resolution  of  intention  nor  in  the  subsequent 
proceedings;  that  while  the  work  done  on 
the  addition  of  16%  feet  to  the  east  side  of 
the  street  may  have  been  grading  and  mac- 
adamizing, that  done  on  the  old  part  of  the 
street  was  regrading  and  remacadamlzing, 
and  should  have  been  so  denominated. 
Waiving  other  possible  answers  to  this  ob- 
jection, I  think  the  description  of  the  pro- 
posed work  was  sufficient.  The  substantial 
nature  of  the  work  of  grading  and  that  of 
regrading  Is  the  same,  namely,  grading.  The 
latter  Is  only  a  repetition  of  the  former. 
The  statute  requires  only  a  description  of  the 
work;  that  is  to  say,  an  intelligible  descrip- 
tion, sufficient  to  noti^  owners  of  lots  front- 
ing on  the  proposed  improvement  of  the  na- 
ture and  extent  of  the  woric  of  which  the 
Improvement  is  to  consist.  It  would  add 
nothing  material  to  such  notice  to  inform  the 
lot  owners  that  work  of  the  same  kind,  In 
the  same  place,  bad  been  done  10  or  15  years 
before,  since  they  are  bonnd  to  pay  for  a 
repetition  of  the  work  whenever,  in  the  dis- 
-cretion  of  the  board  of  supervisors,  such 
repetition  is  deemed  necessary.  McVerry  v. 
Boyd,  89  CaL  304,  26  Pac.  8S5.  The  fact 
that  the  street  had  been  graded  and  macad- 
amized 15  years  before  the  proposed  repeti- 
tion of  such  grading  and  macadamizing  con- 
stituted no  defense  to  this  action,  even  if 
It  had  been  pleaded  as  such;  nor,  as  evi- 
dence, did  it  tend  to  rebnt  the  prima  facie 
case  of  plaintiff,  as  proved  by  the  assess- 
ment, warrant,  diagram,  etc. 

2.  It  is  contended  that  the  amount  of  the 
■whole  assessment  was  not  equally  distrib- 
uted to  the  lots  fronting  on  the  Improvement, 
and  that  defendant's  lot  was  assessed  for 
more  than  its  proper  proportion.  Defend- 
ant's lot  fronted  on  the  Improvement,  and 
was  lawfully  assessable.  If  it  was  assessed 
for  more  than  its  lawful  proportion,  the  de- 
fendant waived  the  error  by  failing  to  appeal 
to  the  board  of  supervisors,  and  the  error 
cannot  be  corrected  on  this  appeal.  Perlne 
V.  Forbush,  07  Cal.  305,  32  Pac.  226;  Me- 
r>onald  V.  Conniff,  99  Cal.  386,  34  Pac.  71; 
Dowling  V.  Conniff,  103  Cal.  75,  36  Pac.  1034; 
Warren  v  Biddell,  106  Cal.  352,  39  Pac.  781. 

3.  The  point   that   the   superintendent   of 
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streets  failed  to  record  the  entire  contract  at 
the  proper  time,  even  If  conceded,  is  of  no 
consequence  as  affecting  any  right  of  the  con- 
tractor. Digglns  V.  Hartshome,  108  Cal.  154, 
41  Pac.  283;  McVerry  v.  Boyd,  89  Cal.  304, 
26  Pac.  885.  But  the  record  furnishes  no 
ground  for  this  point,  since  due  recordation 
of  the  contract  is  alleged  in  the  complaint 
and  Is  not  denied  In  the  answer.  I  think 
the  judgment  and  order  should  be  affirmed. 

We  concur:    BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(114  Cal.  350) 
PEOPLE  V.  EPPINGER.     (Cr.  131.) 
(Supreme  Court  of  California.     Sept  19,  1896.) 
Ckimiiial  Law— Juuombnt— Nsw  Thiau 

1.  On  a  conviction  under  an  indictment  char- 
ging the  mailing  and  passing  of  a  fictitious 
check  with  intent  to  defraud  (Pen.  Code,  §  476), 
it  is  error  to  enter  judgment  of  conviction  of 
forgery  (section  470),  though  the  penalty  is  the 
same  for  both  offenses. 

2.  A  motion  for  new  trial,  or  permission  to 
make  such  motion,  on  the  ground  of  newly-dis- 
covered evidence,  is  properly  denied, — no  affida- 
vits being  produced  or  offered,  or  statement 
made  of  the  nature,  character,  or  time  of  dis- 
covery of  the  evidence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco,  William  T.  Wallace,  Judge. 

W.  I>.  Eppinger  appeals  from  a  Judgment 
entered  on  a  conviction  under  an  Indict- 
ment charging  the  matdng  and  passing  of  a 
fictitious  check  with  intent  to  defraud.  Re- 
versed. 

W.  M.  Cannon,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

HAYNES,  C.  On  April  4,  1895,  the  de- 
fendant was  convicted  under  an  indictment 
for  passing  and  publishing  a  fictitious  check, 
with  intent  to  defraud,  and  which  also  char- 
ged a  prior  conviction  for  petit  larceny. 
A  verdict  of  guilty  was  returned  by  the  Jury 
as  to  making  and  passing  the  fictitious 
check,  but  the  verdict  was  silent  as  to  the 
prior  conviction  for  petit  larceny.  An  ap- 
peal was  taken  from  that  Judgment  to  this 
court,  and  the  court  below  was  directed  to 
treat  the  verdict  as  a  finding  against  the 
defendant  upon  the  crime  charged  and  in 
favor  of  the  defendant  upon  the  question 
of  prior  conviction,  and  the  Judgment  was 
reversed,  with  directions  to  the  trial  court 
to  pronounce  a  judgment  and  sentence  upon 
defendant.  In  the  exercise  of  his  discretion, 
upon  the  facts  and  circumstances  of  the 
case,  as  provided  for  by  section  476  of  the- 
•Penal  Code,  and  further  directing  the  court 
that  the  Judgment  should  designate  the  of- 
fense as  the  making,  passing,  and  publish- 
ing a  fictitious  check  with  Intent  to  de- 
fraud.    109  CaL  294,  41  Pac.  1087.     On  No- 
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vember  8,  1805,  after  the  remittitur  had 
gone  down  from  this  court,  the  defendant 
was  called  for  judgment,  and  was  asked  if 
he  had  any  legal  cause  to  show  why  Judg- 
ment should  not  be  pronounced  against 
him.  As  to  what  then  occurred  the  bill  of 
exceptions  taken  by  the  defendant  shows 
the  following  facts:  "The  defendant  there- 
upon, through  his  counsel,  did  not  make  a 
motion  for  a  new  trial,  but  offered  and  re- 
quested permission  to  make  a  motion  for  a 
new  trial,  upon  the  ground  that,  since  the 
taking  of  the  last  appeal,  new  evidence  had 
been  discovered  material  to  the  defendant, 
and  which  he  could  not  with  reasonable  dil- 
igence have  discovered  and  produced  at  the 
trlaL  The  defendant  did  not  offer  or  re- 
quest permission  to  read  in  support  of  said 
motion  any  affidavit,  and,  being  called  on  to 
state  what  the  newly-discovered  evidence 
was,  the  counsel  declined  to  do '  so."  The 
court  refused  to  allow  the  said  motion  for 
a  new  trial,  and  to  its  refusal  the  defend- 
ant excepted,  and  assigns  the  same  as  error. 
The  court  thereupon  rendered  judgment  as 
follows:  "That,  whereas,  the  said  W.  I#.  Ep- 
pinger  having  been  duly  convicted  In  this 
court  of  the  crime  of  felony,  to  wit,  forgery. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  W.  L.  Epplnger  be  pun- 
ished by  Imprisonment  in  the  state  prison  of 
the  state  of  California,  at  San  Quentin,  for 
the  term  of  fourteen  years."  And  from  this 
Judgment  the  defendant  appeals,  upon  the 
Judgment  roll  and  a  bill  of  exceptions.  Up- 
on this  record  two  questions  are  made  and 
argued  by  appellant:  (1)  That  the  charge 
upon  which  he  was  tried  and  convicted  was 
for  making  and  passing  a  fictitious  check 
with  intent  to  defraud,  while  the  judgment 
is  for  a  different  offense,  namely,  "forgery." 
(2)  That  the  court  erred  in  refusing  to  per- 
mit him  to  make  a  motion  for  a  new  trial. 

1.  The  indictment  upon  which  the  defend- 
ant was  tried  and  found  guilty  was  held,  up- 
on the  former  appeal,  to  charge  the  crime  of 
making  and  passing  a  fictitious  check,  with 
intent  to  defraud.  As  to  the  correctness  of 
that  ruling  no  question  is  made  by  either 
party.  That  the  crime  of  forgery  as  defined 
In  section  470  of  the  Penal  Code,  and  that  of 
making  and  passhig  a  fictitious  check  with 
intent  to  defraud,  under  section  476  of  the 
same  Code,  .are  different  offenses  wa^  held  in 
People  V.  Elliott,  00  Cal.  586,  27  Pac.  433. 
In  that  case  the  defendant  was  charged  with 
forging  a  certain  check  signed  "A.  P.  Rice  & 
Co."  This  court  said:  "If  we  assume  that 
there  was  such  a  firm  in  existence,  then  the 
judgment  must  be  reversed,  and  a  new  trial 
ordered,  by  reason  of  the  insufficiency  of  the 
evidence  In  not  showing  that  the  check  was 
not  signed  by  such  firm.  If  we  assume  there 
was  no  such  firm  In  existence,  then  the  check 
was  a  fictitious  check,  and  the  prosecution 
should  have  been  had  under  section  476  of  the 
Penal  Code,  and  the  case  must  be  reversed 
upon  that  ground.    From  the  facts  set  forth 


In  the  Information,  it  is  apparent  that  it  was 
filed  and  conviction  had  under  section  470  of 
the  Penal  Code,  which  section  Is  quite  broad 
In  its  scope,  but  not  sufficiently  broad  to  In- 
clude matters  contained  in  section  476."  See, 
also,  People  v.  Epplnger,  106  Cal.  36,  38  Pac. 
538.  In  People  T.  Johnson,  71  Cal.,  at  page 
388,  12  Pac,  at  page  2(52,  It  Is  said:  "The 
clerk  has  no  power  to  enter,  and  it  is  at  least 
error  In  the  court  to  direct,  a  judgment  de- 
claring that  b  defendant  has  been  convicted 
of  one  offense  when  In  fact  he  has  been  con- 
victed of  another  and  distinct  offense.  The 
entry  .  of  a  judgment  declaring  that  a  de- 
fendant has  been  convicted  of  an  offense  of 
which  he  has  not  been  convicted  is  more  than 
a  mere  technical*  error.  A  judgment  is  a 
solemn  record,  which  is  ordinarily  conclusive 
evidence  of  the  facts  recited  in  it,  and  we 
ought  not  to  permit  such  evidence  to  stand, 
when,  on  direct  appeal,  It  appears  that  the 
matters  recited  In  it  are  not  true.  Inasmuch 
as  no  proper  judgment  has  been  entered  in 
the  court  below,  the  Judgment  in  form  must 
be  set  aside,  and  a  proper  judgment  entered." 
In  that  case  the  information  charged  an  em- 
bezzlement, while  the  judgment  was  for 
grand  larceny;  and  there,  as  In  this  case,  the 
penalty  is  the  same  for  the  offense  charged 
as  for  that  named  in  the  Judgment,  and  it 
was  contended  that  the  error  in  the  judg- 
ment did  not  affect  any  substantial  right  of 
the  parties;  but  this  court  cited  section  1207 
of  the  Penal  Code,  which  provides:  "When 
judgment  upon  a  conviction  Is  rendered  the 
clerk  must  enter  the  same  In  the  minutes, 
stating  briefly  the  offense  for  which  the  con- 
viction was  had,"  etc.,— and  said:  "There  can 
be  no  doubt  that  this  statement  of  the  offense 
Is  part  of  the  judgment."  It  may  be  added 
that  accuracy  In  the  designation  of  the  of- 
fense is  rendered  more  important  under  the 
provisions  of  the  Penal  Code,  which  author- 
izes the  fact  of  a  previous  couyiction  of  an- 
other designated  offense  to  be  charged  In  the 
Indictment  or  information,  and  which  re- 
quires the  jury  to  find  upon  it,  unless  the  de- 
fendant admits  It.  If  the  record  of  the  pre- 
vious conviction  should  show  that  the  Indict- 
ment charged  a  forgery,  and  the  judgment 
was  for  a  different  offense,  which  of  the  dif- 
ferent offenses  should  I>e  charged  in  the  in- 
dictment, and  which  would  be  sustained  by 
the  record?  These  are  questions  which  we 
do  not  propose  to  answer  now,  but  which  we 
may  have  to  answer  if  the  Judgment  in  its 
present  form  is  permitted  to  stand. 

2.  It  is  not  quite  clear,  from  the  record, 
whether  the  defendant  made  a  motion  for  a 
new  trial,  or  asked  permission  to  make  such 
motion.  The  bill  of  exceptions  is  not  clear 
upon  the  point,  while  the  judgment  recites 
that  a  motion  for  a  new  trial  was  made, 
and  denied  by  the  court.  In  either  case, 
however,  the  ruling  was  right.  The  grounds  . 
of  the  motion,  or  proposed  motion,  were  stal- 
ed by  counsel  to  he  the  discovery  of  new  evi- 
dence after  the  former  appeal  had  been  taken. 
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No  affldxTits,  either  of  the  defendant  or  bis 
counael,  or  of  the  persons  by  whom  the  new- 
ly-dlscorered  evidence  could  be  given,  were 
produced  or  offered;  nor  was  there  any  gtate- 
ment  by  counsel  of  the  nature  or  the  char- 
acter of  the  newly-discovered  evidence,  or 
when  It  was  discovered,  or  that  Its  discovery 
was  so  recent  as  to  prevent  the  obtaining 
of  the  affidavits  by  the  use  of  reasonable  dili- 
gence. The  question  discussed  by  counsel  as 
to  the  right  of  a  defendant  to  show  cause 
against  a  new  Judgment  need  not  t>e  consid- 
ered. That  question  does  not  necessarily 
arise  npon  this  appeal.  Appellant,  however, 
asks  that  the  judgment  be  reversed,  with  per- 
mission to  show  cause  against  a  new  Judg- 
ment in  the  manner  provided  by  sections  1200 
and  1201  of  the  Penal  Code.  Without  consid- 
ering or  deciding  the  question  of  defoidant's 
right  under  tliose  sections  to  show  cause  why 
a  proper  judgment  should  not  be  rendered,  it 
Is  sufficient  to  say  tliat  there  is  nothing  in  the 
record  before  us  which  indicates  that  the 
defendant  has  any  grounds  for  such  motion, 
and  the  request  of  counsel  should  therefore 
be  denied. 

The  judgment  appealed  from  should  be  re- 
versed, with  directions  to  the  court  below  to 
render  Judgment  against  the  defendant  for 
the  offense  of  making  and  passing  a  fictitious 
check  with  Intent  to  defraud. 

We  concur:     SBSARLS,  O.;   BBLCHBR,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  is  reversed,  with  directions  to  the  court 
below  to  render  judgment  against  the  de- 
fendant toe  the  ofTense  of  maUng  and  pass- 
ing a  fictitious  check  with  intent  to  defraud. 


014  Cal.  33S) 

PBOPLB  T.  WHITHMAN.     (Or.  119.) 
(Supreme  Court  of  California.     Sept  19,  1S96.) 

VOBOBUT— BVIDENOE — QuiLTY    EjrOWLBOOB  — UB-< 

l>BR  OF  Admitting  Evidehob. 

1.  In  a  proBecution  for  forging  and  uttering 
a  check,  the  admisaion  in  eridence  of  the  cer- 
tificate of  protest  of  the  check,  while  erroneous, 
was  not  prejudicial,  where  the  fact  of  nonpay- 
aient  of  the  check  was  admitted. 

2.  On  a  trial  for  forging  and  uttering  a 
check,  oth»r  checks,  signed  by  different  names, 
tliough  shown  to  have  been  issued  by  defendant 
at  about  the  same  time,  and  to  have  been  pro- 
tested, are  not  admissible  to  prove  guilty  knowl- 
edge, without  proof  that  they  were  forged. 

3.  The  fact  that  letters  of  a  defendant,  con- 
taining admissioiis,  were  admitted  in  evidence 
before  the  corpus  delicti  had  been  proven,  will 
not  authorize  the  reversal  of  a  judgment  or  con- 
TictioUj  the  order  of  testimony  being  largely 
discretionary  with  the  trial  court     * 

Deiiartment  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

A.  J.  Whlteman  was  OMivlcted  of  forgery, 
and  from  the  judgment,  and  an  order  denying 
a  new  trial,  he  appeals.     Bereraed. 


W.  S.  HlnMe,  for  appelant.  Atty.  Ocn. 
Fitzgerald,  for  the  People. 

'  TBMPLB,  J.  The  defendant  was.  convict- 
ed of  forging  and  uttering  a  check  which 
purported  to  be  the  check  of  one  Frank 
Ulxon.  The  check  as  described  was'  drawn 
in  favor  of  defendant  upon  the  Traders'  & 
Importers'  Bank  of  New  York.  The  appeal 
is  from  the  Judgment  and  an  order  refusing 
a  new  trial. 

The  Sist  point  made  by  appellant  is  that 
the  court  erred  in  admitting  in  evidence  the 
protest  which  accompanied  the  check  whioh 
it  is  charged  was  forged  and  uttered  by  the 
defendant.  It  is  not  seriously  denied  that 
this  ruling  was  error,  but  it  seems  impossi- 
ble that  injury  could  have  resulted  there- 
from to  defendant  The  only  materiality  In 
the  evidence,  and  the  only  way  in  whidi 
injury  could  have  resulted,  is  that  it  tended 
to  show  that  the  check  was  not  paid  upon 
presentation  in  New  Tork.  But  this  was 
never  a  fact  in  CMitrover^y.  It  was  proven 
In  many  ways,  and  was  admitted  by  the  de- 
fendant 

The  next  point  relates  to  the  admission  of 
four  other  checks  which  there  was  evidence 
tending  to  show  defendant  negotiated,  and 
upon  which  he  obtained  money,  and  which 
were  not  paid  by  the  drawees.  They  were 
each  objected  to  as  Incompetent,  irrelevant, 
and  immaterial,  and  also  upon  the  ground 
that  there  was  no  proof  even  tending  to  show 
that  the  check  set  out  in  the  Indictment  was 
a  forgery.  The  checks  all  purported  to  be 
drawn  npon  banks  of  the  city  of  New  York. 
The  first  was  as  follows:  "No.  878.  New 
Tork,  M'ch  27,  1894.  $200.  The  Importers' 
and  Traders'  National  Bank  of  New  York, 
through  the  New  York  Clearing  House  Asso- 
ciation: Pay  to  A.  J.  Whlteman,  or  order, 
two  hundred  dollars.  $200.  G.  S.  Hyman." 
Irdorsed:  "A.  J.  Whlteman."  It  was  accom- 
panied by  a  protest  for  nonpayment  which 
was  also  read  In  evld«ice.  It  was  shown 
that  the  defendant  had  procured  money  upon 
this  check  from  one  Marwell,  who  is  the 
same  person  upon  whom  the  check  mention- 
ed in  the  Indictment  had  been  passed;  also, 
that  the  check  had  been  presented  to  the 
bank  in  New  Tork,  and  payment  was  re- 
fused, and  that  defendant,  upon  being  in- 
formed of  the  ttLct,  had  repaid  the  money  to 
Maxwell.  The  prosecution  produced  no  evi- 
dence whatevOT  tending  to  show  ^hat  the 
check  was  forged,  and  none  to  show  G.  S. 
Hyman  was  a  real  person,  and,  of  course, 
none  to  show  that,  if  he  was  a  real  person, 
be  bad  not  authorlaed  defendant  to  use  his 
name  in  thait  way.  Possibly  this  statement 
should  be  qualified  in  one  respect,  for,  after 
all  the  checks  had  been  read  in  evidence,  as 
well  as  certain  letters  which  it  was  admitted 
defMidant  wrote,  an  expert  upon  the  exami- 
nation of  the  handwriting  testified  tliat  In 
his  opinion  they  were  all  in  the  same  hand- 
writing.   Bat,   U   tbis   evidence   tended  to 
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prove  that  they  were  all  written  by  the  de- 
fendant, there  was  still  wanting  evidence 
that  the  apparent  drawer  was  a  real  person, 
or.  If  be  was,  that  he  had  not  authorized  such 
use  of  his  name.  Another  of  the  checks 
waa  for  $230,  drawn  on  the  Bank  of  Com- 
merce of  New  York,  March  27,  1894.  It  pur- 
ported to  have  been  signed  by  S.  W.  Wil- 
liams, and  was  payable  to  E.  A.  Delafleld, 
or  order.  Delafleld,  it  was  proven,  was  an 
alias  by  which  defendant  was  then  known. 
The  check  was  Indorsed,  "Pay  to  the  order 
of  A.  J.  Whlteman.  E.  A.  Delafleld,"  and 
had  upon  It  the  indorsement,  "A.  J.  White- 
man."  There  was  proof  that  the  defendant 
had  passed  this  at  the  Bank  of  California,  and 
had  been  enabled  to  do  so  through  the  in- 
dorsement of  Thomas  Day  &  Co.,  who  ulti- 
mately had  to  pay  the  check  to  the  Bank  of 
California.  As  to  this  check,  also,  there 
was  a  total  lack  of  evidence  as  to  its  being  a 
forgery,  except  as'  In  the  case  of  the  last- 
,  mentioned  check.  Another  check,  dated 
April  1,  1894,  was  drawn  upon  the  Import- 
ers' &  Traders'  Bank  of  New  York,  and  pur- 
ported to  have  been  signed  by  Ensign  & 
Carney.  Defendant  procured  money  upon  it 
from  W.  F.  Boeder.  It  was  shown  that  the 
check  had  been  presented  to  the  drawee,  and 
that  payment  was  refused.  The  proof  in 
regard  to  its  being  a  forgery  was  exactly  as 
In  regard  to  the  first-mentioned  check.  Still 
another  of  the  checks  was  dated  New  York, 
March  24,  1894.  It  purported  to  have  been 
drawn  by  E.  A.  Delafleld.  It  was  indorsed 
by  defendant  in  that  name,  and  by  him  nego- 
tiated. It  was  shown  that  payment  had 
been  refused.  As  in  the  case  of  the  other 
checks,  there  was  no  proof  of  the  forgery, 
or  the  existence  of  the  apparent  drawer,  or 
of  lack  of  authority. 

The  prosecution  was  also  permitted  to 
prove  that  defendant  was  registered  at  the 
Occidental  Hotel  under  the  name  of  E.  A. 
Delafleld,  and  while  there  he  procured  mon- 
ey from  the  cashier  of  the  hotel  upon  three 
checks  drawn  on  the  Importers'  &  Traders' 
Bank  of  New  York.  The  checks  purported 
to  be  drawn  by  J.  A.  Delafleld  &  Co.  in  favor 
of  E.  A.  Delafleld,  and  were  Indorsed  by  him 
in  that  name.  There  was  also  some  effort 
•to  show  that  in  all  of  the  checks  put  in  evi- 
dence the  same  blank  forms  had  been  used. 
One  of  the  three  last-named  checks  was  for- 
warded to  New  York,  and  presented  to  the 
bank,  and  payment  was  refused.  Upon  be- 
ing informed  of  this,  the  defendant  refunded 
the  money,  and  took  them  all  up.  They  were, 
therefore,  not  produced,  and,  of  course,  as 
to  them,  there  was  not  the  slightest  attempt 
to  prove  that  they  had  been  forged.  As 
Delafleld  was  confessedly  an  assumed  name, 
it  is  probable  that  the  signature  J.  A.  Dela- 
fleld &  Co.  was  a  fictitious  firm.  There  was, 
however,  no  proof  upon  that  subject 

We  have  here,  then,  Including  the  check  de- 
scribed in  the  indictment,  eight  different 
checks,  for  small  sums,  purporting  to  have  been 


drawn  by  five  different  drawen  upon  New 
York  banks.  They  were  ail  negotiated  within 
a  few  days  in  San  J'^aneisco,  and  none  were 
paid  on  presentation.  Letters  written  by  the 
defendant  were  also  read,  in  which  he  seems  to 
admit  that  he  did  not  tiilnk  they  would  be  paid. 
But  as  to  none  of  them  was  there  evidence  that 
they  had  been  forged.  No  evidence  short  of 
conclusive  proof  of  guilt  could  have  been  more 
damaging.  At  least,  this  evidence  tended  very 
strongly  to  prove  that  the  defendant  was  a 
cheat  and  reckless  swindler.  The  evidence 
was  admitted  only  for  a  Umited  purpose,  and, 
in  the  charge  of  the  court,  its  effect  was  ex- 
pressly restricted  to  that  purpose.  When  one 
of  the  checks  waa  offered,  and  had  been  ob- 
jected to,  the  court  said:  "I  understand  thai 
all  these  matters  are  simply  to  show  guilty 
knowledge  in  the  transaction  mentioned  here, 
and  for  no  other  purpose."  To  which  the 
prosecuting  attorney  responded,  "Yes,  sir." 
In  the  charge  the  court  said:  "Now,  in  ordei 
to  show  guilty  knowledge,  the  prosecution  have 
been  allowed  to  introduce  before  you  cases  oi 
other  checks  alleged  by  them  to  have  been 
forged;  but  you  will  be  careful  to  remembei- 
that  such  evidence  is  applicable  only  to  the 
question  of  guilty  knowledge."  The  jury  was 
also  told,  as  to  the  principal  check,  that  the 
fact  that  there  were  no  funds  to  meet  It  did 
not  tend  to  prove  that  the  check  was  lorged. 
These  checks  were  not,  then,  offered  or  re- 
ceived for  the  Indorsements  which  were  ad- 
mitted to  be  in  the  handwriting  of  defendant, 
for  the  purpose  of  comparison,  nor  as  the  basis 
of  a  theory  tending  to  show  that  all  the  chocks 
were  forged,  but  to  show  guilty  knowledge 
only.  But  there  was  no  proof  that  the  other 
checks  were  forged,  and,  therefore,  it  was  not 
shown,  nor  was  there  evidence  tending  to 
show,  that  about  the  same  time  the  defendant 
had  passed  other  forged  checks.  When  the 
fact  of  guilty  knowledge  becomes  material,  it 
must  appear  that  the  chedc  described  in  the 
indictment  was  Itself  a  forgery.  Proof  that 
defendant  passed  other  checks  which  were  for- 
ged cannot  be  introduced,  when  unaccompan- 
ied with  other  inculpating  facts,  to  estabUsh 
the  corpus  delicti.  And,  when  the  body  of  the 
offense  has  been  estal)lished,  and  that  defend- 
ant passed  the  check,  and  it  Is  sought  to  show 
guilty  knowledge  by  the  fact  that  defendant 
also  passed  other  forged  paper,  the  prosecutlan 
assiunes  the  same  burden  as  to  all  tiie  otlier 
checks  introduced.  It  must  show  that  such 
checks  were  forged. 

The  evidence  did  tend  very  strongly  to  prove 
the  defendant  a  swindler,  and  I  have  no  doubt 
that  it  would  be  much  easier  to  convince  a  Jury 
that  defendant  forged  the  Dixon  check  after 
they  had  been  convinced  that  he  was  a  swindler. 
And  such  an  impression  is  natural  and  reason- 
able. But  to  allow  proof  of  the  bad  character 
of  a  defendant  as  a  step  in  the  proof  of  guilt 
has  never  been  the  policy  of  the  law.  On  the 
contrary,  pains  is  sometimes  taken  to  prevent 
knowledge  of  the  bad  character  of  the  defend- 
ant from  reaching  the  jury.    Thus,  where  a 
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defendant  has  been  prevlonsly  convicted  of  an 
inf&mouB  offense,  and  such  fact  is  charged  in 
an  indictment,  a  method  is  ueviaed  by  which 
a  defendant  may  prevent  that  part  of  the  In- 
dictment from  being  read  to  the  jury.  As  to. 
the  three  chedis  which  were  not'  produced 
there  was  no  evidence  of  their  genuineness, 
and,  as  to  the  others,  none  eiccept  that  the  ex- 
pert testified  that  all  were  In  the  same  hand- 
writing, as  were  also  certain  letters  which  It  Is 
admitted  defendant  wrote.  There  was  no  evi- 
dence that  the  persons  by  whom  the  checks 
purported  to  be  drawn  were  real  persons,  and 
none  that,  if  they  were  real  persons,  defend- 
ant was  not  authorized  to  use  their  names. 

It  Is  stated— perhaps  through  some  misappre- 
hension—That  the  learned  judge  of  the  trial 
court  ruled  that  it  was  incumbent  on  the  de- 
fendant to  show  that  he  bad  such  apthority, 
after  It  has  been  shown  that  he  has  drawn 
checks  In  the. name  of  another.  The  attorney 
general  does  not  contend  for  any  such  doc- 
trine, and  it  Is  repudiated  In  the  charge  of  the 
court  In  this  case.  The  jury  were  told:  '"When 
an  accused  man  pleads  not  guilty,  as  he  has 
pleaded  here.  Immediately  there  arises  a  pre- 
sumption of  Innocence  In  his  favor,  which  ac- 
companies him  all  through  the  trial,  and  never 
deserts  him."  To  prove  thatan accused  person 
siened  the  name  of  another  to  an  Instrument, 
and  that  he  oassed  such  Instrument  as  genu- 
ine, does  not  prove  the  commission  of  a  crime. 
-It  must  still  be  shown  that  It  was  a  false  in- 
strument, .and  this  is  not  proven  until  It  Is 
shown  that  the  person  who  signed  another's 
name  did  so  without  authority.  Until  this 
proof  Is  made,  it  Is  not  shown  to  be  a  false  In- 
strument, and  the  defendant  Is  not  put  to  his 
proof  at  all.  The  defendant,  when  on  the  stand, 
admitted  that  he  drew  two  of  the  four  checks 
which  were  produced  at  the  trial,  and  that 
he  negotiated  them.  He  claimed,  however, 
that  he  had  authority  from  the  drawers  to  so 
use  their  names.  Waiving  the  necessity  of 
corroborating  evidence  as  to  the  corpus  de- 
licti, would  any  one  contend  that  this  proved 
forgery?  Suppose  that  he  had  admitted  that 
he  drew  the  Dixon  check,  and  claimed  that  he 
had  authority  from  Dixon  to  draw  it,  would 
this  admission  have  put  the  burden  upon  him 
to  show  such  authority?  It  would  be  a  new 
departure  In  criminal  law.  It  arises  from  a 
difficulty  which  is  inherent  in  our  system.  We 
have  inherited  the  idea,  which  we  carefully 
place  in  all  our  constitutions,  that  an  accused 
person  must  be  confronted  by  his  witnesses  In 
court.  State  process  cannot  cross  state  bor- 
ders, and  hence  Justice  Is  sometimes  defeated. 
The  courts  have  not  created  the  difficulty,  and 
caimot  provide  a  remedy  by  depriving  a  de- 
fendant of  the  presumption  of  Innocence,  and 
putting  the  burden  upon  him. 

I  do  not  think  there  was  reversible  error  In 
admitting  letters  of  the  defendant  which  con- 
tained certain  admissions  before  there  was 
proof  of  the  corpus  dellctL  The  rule  is  that 
there  must  be  other  and  Independent  proof 
that  a  crime  has  been  committed  by  some  one. 


Then  It  can  be  shown  by  the  ertrajudlcial  con*  • 
fesslons  that  defendant  is  the  guilty  party.  In 
some  cases  It  has  been  held  that  the  order  of 
proof  Is  material. .  That  It  is  the  fairer  course 
that  there  should  be  Independent  proof,  first, 
as  to  the  body  of  the  offense,  cannot  be  doubt- 
ed. Biit  I  do  not  think  a  case  should  be  re- 
versed merely  because  of  a  departure  from  the 
natural  and  just  order  of  evidence. 

It  Is  said  tibat  the  case  must  be  reversed  be- 
cause the  prosecution  produced  no  evidence 
that. defendant  was  not  authorized  to  use  Dix- 
on's name,  and  also  because  they  did  not  show 
that  Dlzon  was  a  real  person.  Perhaps  there 
was  no  such  evidence  when  the  prosecution 
rested,  but,  after  the  court  had  refused  an  ap- 
plication to  instruct  the  jury  to  acquit  the  de- 
fendant, he  voluntarily  took  the  stand  as  a 
witness,  and  supplied  the  evidence  which  bad 
been  lacking.  If  tbexe  was  error.  It  was  thus 
cured.  For  the  error  above  Indicated,  how- 
ever, the  cause  Is  remanded  and  a  new  trial 
ordered. 

We  concur:  HENSHAW,  X;  McFAR- 
LAND,  J. 


an  Cal.  S66) 
ROBRBCHT  v.  REID  et  al.  (S.  F.  305.) 
(Supreme  Court  of  California.  Sept.  19,  1896.) 
Ejectment— Title  to  Dbfea-'  Recovbrv.  ' 
Recovery  by  plaintiff  in  ejectment  of  prem- 
ises which  he  claims  under  foreclosure  of  mort- 
gage cannot  be  defeated  by  one  not  connecting 
nimself  with  the  title,  by  a  showing  that,  three 
years  before  execution  of  the  mortgage,  the 
mortgagor  was  declared  a  bankrupt  under  tiie 
federal  laws,  and  that  the  register  in  bankruptcy 
then  conveyed  to  the  assignee  in  bankruptcy  the 
bankrupt's  propei  ty,— notice  of  the  assignee's 
appointment  not  Laving  been  published,  and  the 
assignment  to  him  not  having  been  filed  for  seven 
years,  though  Rev.  St.  U.  S.  §  5054,  required 
immediate  publication  of  the  notice,  and  record- 
ing of  the  assignment  within  six  months;  and  it 
appearing  tliat  the  mortgagee  never  had  notice 
of  the  bankruptcy  proceedings  till  after  the 
foreclosure,  and  that  nothing  was  done  by  the 
court  or  assignee  in  bankruptcy  till  nearly  seven 
years  after  appointment  of  the  assignee,  when 
he  sold  out  his  claim  to  the  property,  worth  $7,- 
000,  for  $50,  and  the  mortgagor  having  till  then 
remained  in  undistnrbed  possession,  claiming  the 
property  as  his  homestead. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  O.  B.  Hebbard,  Judge. 

Ejectment  by  Anthon  Robrecht  against 
George  W.  Reld  and  others.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

Scrivner  &  Schell  and  Horace  Hawes,  for 
appellants.     E.  R.  Taylor,  for  respondent. 

BELCHER,  C.  This  is  an  action  of  eject- 
ment to  recover  possession  of  a  lot  of  land  in 
the  city  of  San  Francisco.  The  complaint  is 
in  the  usual  form,  alleging  ownership  and 
right  of  possession  In  the  plaintiff,  and  his 
ouster  by  defendants,  and  the  damages  sus- 
ttilned.     The   answer   admits    that   def end- 
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ants  are  In  possession  of  the  lot,  but  denies 
that  plaintiff  Is  the  owner  or  entitled  to  the 
possession  thereof,  and  alleges  ownership 
and  right  of  possession  in  the  defendant 
Keid.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  the  findings  and  judgment 
were  In  favor  of  the  plaintiff,  from  which 
Judgment,  and  an  order  denying  their  motion 
for  a  new  trial,  defendants  appeal. 

The  facts  proved  are.  In  substance,  as  fol- 
lows: The  lot  In  question  Is  situated  t>e- 
tween  Seventh  and  Eighth  streets  and  Fol- 
Bom  and  Clementina  streets.  It  has  a  width 
of  25  feet,  facing  on  the  two  last-naifled 
streets,  and  a  length  of  IGO  feet  between 
them.  There  are  two  two-story  buildings 
on  the  lot,  one  fronting  on  Folsom  and  the 
other  on  Clementina  street,  and  there  is  a 
fence,  between  them,  with  a  gate  or  open- 
ing through  it  for  passage  from  one  house 
to  the  other.  Both  houses  were  construct- 
ed for  use  as  flats,  except  the  lower  story 
of  the  one  on  Folsom  street.  The  front 
part  of  that  story  was  intended  for  a  store, 
and  in  the  rear  were  rooms  for  family  use. 
In  March,  1874,  one  P.  F.  Cuslck  became  the 
owner  of  the  said  lot,  and  on  July  26,  1S7S, 
he,  his  wife  joining  with  him,  executed  In 
proper  form  a  declaration  of  homestead 
thereon,  and  on  the  next  day  caused  the 
same  to  be  duly  recorded.  At  that  time  he 
was  residing  with  his  family  on  Langton 
street,  but,  the  nigiit  before  executing  the 
declaration  of  homestead,  he  and  his  wife 
went  to  the  Folsom  street  house  and  slept 
there,  on  a  mattress,  in  one  of  the  bacli  rooms 
in  the  lower  stoiy.  They  took  their  supper 
that  night  and  their  breakfast  the  next  morn- 
ing at  their  house  on  Langton  street,  but  a 
few  days  later  they  moved  into  the  Folsom 
street  house,  and  thereafter  made  It  their 
place  of  residence.  On  July  30,  1878,  Cuslck 
filed.  In  the  United  States  district  court  for 
California,  his  petition  In  bankruptcy,  with 
accompanying  schedules,  showing,  among 
other  things,  that  the  property  here  in  con- 
troversy was  Incumbered  by  a  mortgage  to 
one  Portal  for  $5,000,  bearing  Interest  at  the 
rate  of  12  per  cent,  per  annum,  and  on  Au- 
gust 7th  he  was  regularly  adjudged  to  be  a 
bankrupt  under  the  federal  bankrupt  laws 
then  In  force.  Thereafter,  on  September  2d, 
one  J.  H.  B.  Wllklns  was  regularly  chosen 
and  appointed  assignee  of  the  estate  of  said 
bankrupt,  and  on  that  day  the  register  In 
bankruptcy,  by  an  Instrument  in  writing, 
assigned  and  conveyed  to  the  said  assignee 
all  the  estate,  real  and  personal,  of  the  said 
bankrupt  No  notice  of  the  assignee's  ap- 
pointment was  published,  and  the  assign- 
ment to  him  was  not  filed  in  the  office  of  the 
clerk  of  the  court  or  recorded  in  the  office  of 
the  county  recorder  until  April,  1885,  though 
the  immediate  publication  of  such  notice  and 
the  recording  of  such  assignment  within  six 
months  were  required  by  the  bankrupt  act 
(Rev.  St.  U.  S.  §  505-1).  Cuslck  remained  Ui 
possession  of  the  said  property,  using  a  por- 


tion thereof  as  a  place  of  residence  for  him- 
self and  family,  and  collecting  the  rents  for 
the  portions  leased  to  tenants,  until  March  3, 
1881,  when,  to  pay  off  the  mortgage  thereon 
to  Portal  for  $5,000  he  borrowed  from  plain- 
tiff the  sum  of  $5,100,  for  which  he  and  his 
wife  executed  to  plaintiff  their  promissory 
note,  payable  two  years  after  date,  with  In- 
terest at  the  rate  of  10  per  cent  per  annum, 
and  also  at  the  same  time  executed  to  blm  a 
mortgage  on  the  said  premises  to  secure 
payment  of  the  said  note.  To  complete  the 
transaction  all  the  parties  met  at  the  dty 
hall,  and  the  plaintiff  then,  at  the  request  of 
Cuslck,  paid  the  money  loaned  to  Portal,  who 
then  satisfied  his  mortgage.  Before  making 
the  loan  plaintiff  employed  an  attorney  to 
examine  the  title,  and  after  an  investigation 
the  attorney  reported  to  him  that  it  was 
good.  Neither  the  plaintiff  nor  his  attorney 
ijad  ever  had  any  knowledge  or  notice  of  any 
of  the  said  bankruptcy  proceedings.  The 
said  note  not  being  paid,  plaintiff  commenced 
an  action  In  the  superior  court  of  the  city 
and  county  of  San  Francisco  against  Cuslck 
and  his  wife  to  foreclose  his  mortgage,  and 
such  proceedings  were  had  therein  that  on 
March  26,  1885,  a  Judgment  and  decree  was 
duly  given  and  made  foreclosing  the  same, 
and  adjudging  that  the  whole  amount  of 
principal  and  interest  due  thereon  was  un- 
paid and  owing  from  the  defendants  to  plain- 
tiff, and  dtoectlng  that  the  mortgaged  prem- 
ises be  sold  for  the  purpose  of  satisfying 
the  mortgage  lien.  Under  this  decree  the 
said  premises  were  regularly  sold  by  the 
sheriff  and  bid  in  by  the  plaintiff,  and  on 
September  29,  1885,  he  obtained  a  sherlfTs 
deed  therefor,  which  was  duly  executed,  ac- 
knowledged, and  recorded.  So  far  as  ap- 
pears, nothing,  except  as  above  stated,  was 
done  by  the  court  or  the  assignee  in  the 
bankruptcy  proceedings  until  April  6,  1885, 
when  the  assignee  executed  to  the  defendant 
a  deed  of  the  said  premises,  who  thereupon 
took  possession  of  the  same,  and  thereafter 
retained  such  possession  up  to  the  time  of 
the  trial.  The  consideration  for  the  deed 
was  $.50,  and  It  was  proved  that  the  value 
of  the  said  property  at  that  time  was  more 
than  $7,000.  Shortly  after  obtaining  his 
deed  the  defendant  commenced  an  action 
against  the  plaintiff  herein  to  quiet  his  title 
to  the  property,  and  on  appeal  to  this  court 
it  was  held  that  the  deed  was  void  and  con- 
veyed no  title.  Reld  v.  Kobrecht,  102  Cal. 
520,  36  Pac.  875. 

Upon  these  facts  the  appellant  contends  that 
the  findings  of  the  court  were  not  justified,  and 
that  the  judgment  should  therefore  be  revers- 
ed. This  contention  is  based  upon  the  follow- 
ing propositions:  (1)  That  the  declaration  of 
homestead  executed  and  filed  by  Cuslck  and 
his  wife  was  invalid  and  of  no  effect,  becau.sc 
the  declarants  were  not  at  the  time  of  execut- 
ing the  same  actually  residing  upon  the  prop- 
erty. (2)  That  when  the  register  assigned  the 
property  of  the  bankrupt  to  the  assignee,  the 
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WBalgnment  related  back  to  the  commencement 
of  tbe  proceedings  In  bankruptcy,  and  vested 
the  title  to  the  property  In  the  assignee  as  of 
that  time.  (3)  That,  when  Cuslck  and  his  wife 
executed  the  mortgage  to  the  plaintiff,  they 
had  no  estate  or  Interest  in  the  property,  and 
could  not  Incumber  or  convey  the  same  in  any 
way  whatever,  and  hence  the  mortgage  cre- 
ated no  lien  on  the  property.  (4)  That  the  fact 
that  the  plaintiff  loaned  his  money  to  pay  off 
a  pre-exiatlng  valid  mortgage  m  the  property 
did  not  in  any  way  subrogate  him  to  the  rights 
of  the  prior  mortgagee.  (6)  That  It  is  imma- 
terial whether  the  plaintiff  had  notice  of  the 
bankruptcy  proceedings  when  he  took  his  mort- 
gage, as  under  the,  bankrupt  law  a  purchaser 
from  the  bankrupt  can  acquire  no  right  to 
property  vested  in  the  assignee,  whether  he 
has  notice  of  the  proceedings  or  not  (6)  That 
It  was  competent  for  the  defendant  to  defeat 
the  plaintUTs  title  by  showing,  as  he  did,  that 
the  title  was  outstanding  in  the  assignee. 

We  do  not  deem  it  necessary  to  discuss  these 
several  propositions  at  length,  for,  conceding 
that  each  one  of  them  la  sound,  still  they  are 
not,  in  our  opinion,  controlling  in  this  case. 
It  Is  true  that  In  an  action  of  ^ectment.  when 
the  plaintiff  relies  upon  a  paper  title,  the  de- 
fendant may  show  the  true  titie  with  right  of 
possession  to  be  outstanding  in  a  third  person, 
without  connecting  himself  with  it,  and  may 
thus  defeat  the  action.  Moore  v.  Tice,  22  CaL 
S14;  Simson  v.  £k:kstehi,  22  CaJ.  581;  Dyson 
T.  Bradshaw,  23  CeL  528;  Cranmer  t.  Porter, 
41  CaL  4G2.  Here  it  appears  that  Cuslck  and 
his  wife  remained  in  undisturbed  possession  of 
the  property,  claiming  it  as  their  homestead, 
for  nearly  seven  years  after  the  bankruptcy 
proceedings  were  commenced.  This  posses- 
sion was  evidence  of  an  admitted  right  on 
their  part  to  the  possession  of  the  property, 
and  was  certainly  sufficient  to  have  enabled 
them  to  maintain  an  action  to  dispossess  any 
mere  intruder  upon  it  And  that  this  right 
was  recognized  by  the  assignee  is  shown  by 
the  t&ct  that,  during  all  the  time  named,  he 
took  no  stei)6  to  obtain  possession  of  the  prop- 
erty himself,  as  It  would  otherwise  have  been 
his  duty  to  do,  and  at  the  eai  simply  sold  out ' 
his  claim  thereto  for  $50,  when  the  property 
was  in  fact  then  wcnih  more  than  $7,000.  But, 
when  the  plaintiff  obtained  the  sheriff's  deed 
under  the  foreclosure  proceedings,  he  succeed- 
ed to  all  the  rights  of  the  mortgagors,  whether 
existing  at  the  time  the  mortgage  was  execut- 
ed or  snbsequenUy  acquired,  and  was  there- 
fore entitied  to  maintain  his  action  against  the 
defendant  who  in  no  way  connected  himwelf 
with  the  titie.  The  bankrupt  law  provided  as 
follows:  "No  suit,  either  at  law  or  in  equity, 
shall  be  maintainable  in  any  court  between  an 
assiirnee  in  bankruptcy  and  a  third  person 
claiming  an  adverse  Interest  touching  any 
property  or  rights  of  property  transferable  to 
or  vested  in  such  assignee,  unless  brought  with- 
in two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee." 
B*T.  St  U.  S.  {  5057.   WheUier,  in  view  of  thla 


statute,  the  assignee,  ait  the  time  he  made  hia 
deed  to  the  defendant  could  have  maintained 
an  action  to  recover  possession  of  the  property, 
is  a  question  which  does  not  arise  here,  and 
need  not  be  considered.  In  any  event  however, 
the  defendant  should  not  be  permitted  to  defeat 
this  action  by  the  showing  made  as  to  the  title 
of  the  assignee.  It  follows,  in  our  opinion, 
that  the  findings  of  the  court  were  Justified, 
and  that  the  judgment  and  order  should  be 
affirmed. 

We  concur:    HAYNBS,  a;  YANGLimF,  O. 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  judgment  and  order, 
are  affirmed. 


(Ul  Cal.  280 
TONINI  T.  OBVASOO  et  aL     (&  F.  a20.>i 
(Supreme  Goort  of  OalUomla.     Sept  IT.  189&) 

LlBSL  —  Plbadiro  Damaocs  —  COHHTBDOnoir  — 
Habmlbss  Erbob. 
L.  Sustaining  an  objection  to  a  qneation,  the 
purpose  of  which  was  to  show  that  witness  warn 
unfriendly  to  defendant  if  error,  la  harmieas; 
witness  having  already  testified  that  he  was  on- 
friendly  to  him. 

2.  Publishing,  ooncemlng  one  en^ged  in  the 
railway  and  steamship  ticket  bnsmess,  that  a 
certain  firm  engaged  in  that  business  were  com- 

Eelled  to  discharge  him  for  "conduct  not  irrepre- 
ensible,"  followed  b^  a  publication  that  while 
such  person  ^ves  notice  in  a  circular  that  he  is 
no  longer  with  such  firm,  but  has  moved  hia 
business,  "as  a  matter  of  truth,  and  to  gnard 
the  public  against  any  surprise,  we  must  con- 
firm the  statement  already  publicly  made,"  that 
he  "has  not  moved  away,  but  has  been  dischar- 
ged" by  said  firm  "for  conduct  not  irreprehensi- 
ble,"  is  libelous  per  se,  so  that  Ri>ecial  damages 
need  not  be  averred  or  proved;  Civ.  Code,  % 
45,  defining  "libel"  as  a  false  publication 
"which  exposes  any  person  to  *  *  *  ob- 
loquy." 

3.  That  the  court  in  an  action  for  libel,  left 
to  the  jury  the  determination  of  the  meaninK  «f 
the  publications,  with  instructions  that  th^ 
were  to  be  taken  in  the  sense  that  1b  most  nat- 
ural and  obvious,  and  in  that  sense  in  which 
those  persons  to  whom  the  publications  should 
come  would  be  most  likely  to  understand  them, 
cannot  be  complained  of  by  defendant;  the  pub- 
lications being  such  as  might  properly  be  cod- 
Btraed  as  defamatory. 

Department  2.  Appeal  from  superior  court, 
city  and  comity  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  M.  O.  Toninl  against  CevaMO  & 
Crespi.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peaL    Affirmed. 

Wm.  J.  McGee  and  Joe.  F.  Cavagnaro,  for 
appeUanta.    Gordon  &  Young,  for  respondent 

McFABIiAND,J.  This  is  anaction  torecoT- 
er  damages  for  an  alleged  libel  by  the  defend- 
ants, in  a  newspaper  owned  by  them,  to  the 
injury  of  plaintiff.  The  Jury  rendered  a  ver- 
dict for  plaintiff  in  the  sum  of  $1,000,  which, 
on  the  motion  for  a  new  trial,  was  reduced 
by  the  court  to  $500.  Defendants  appeal 
from  the  judgment,  and  from  the  order  deny- 
ing  a  new  trial 

a  Rehearing  deided. ' 
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Appellants'  first  contention  Is  that  the  ver- 
dict is  not  sustained  by  the  evidence,  but 
this  contention  cannot  be  maintained.  The 
main  issues  of  "fact  were  whether  or  not  the 
respondent  was  discharged  as  an  employ^  by 
the  firm  of  Cevasco  &  Ck>.,  and  whether  the 
alleged  libelous  matter  was  true.  While  the 
evidence  upon  these  two  Issues  was  conflict- 
ing, there  certainly  was  sufficient  evidence  to 
warrant  the  jury  in  finding  In  favor  of  the  re- 
spondent upon  both  said  issues. 

Appellants  contend  that  the  Judgment 
should  be  reversed  on  account  of  errors  com- 
mitted by  the  trial  court  with  respect  to  the 
admissibility  of  evidence,  but  we  thinly  that 
this  position  taJben  by  appellants. is  not  tena- 
ble. When  the  defendant  Crespl  was  on  the 
stand  as  a  witness  for  respondent,  he  was 
asl^ed  by  the  appellants  whether  or  not  the 
alleged  libelous  article  was  true,  and  an  ob- 
jection by  respondent  that  this  question  was 
not  in  cross-examination  was  sustained;  and 
this  ruling  is  claimed  to  have  been  erroneous. 
But  nothing  was  aslved  witness  on  the  ex- 
amination in  chief  about  the  truth  of  the  ar- 
ticle, and  we  do  not  think  the  court  erred 
In  holding  the  question  not  proper  on  cross- 
examination.  Afterwards  the  said  witness 
was  examined  on  the.  part  of  the  appellants, 
when  the  whole  matter  of  the  truth  of  the  ar- 
ticle might  have  been  properly  gone  Into  by 
the  appellants,  and  was,  to  a  considerable 
extent.  Upon  cross-examination  of  the  same 
witness  by  appellants,  he  was  asked  whether 
or  not  the  appellants  Cevasco  had  not  sued- 
him  on  a  certain  note,  and  attached  his  in- 
terest in  the  paper,  and  an  objection  to  this 
question  by  respondent  was  sustained. 
Whether  or  not  this  ruling  was  technically 
correct,  It  is  evident  that  no  harm  could  have 
been  done  to  appellants  by  the  ruling.  The 
only  purpose  of  the  question  was  to  show  an 
unfriendly  feeling  on  the  part  of  the  witness 
to  the  appellant  Cevasco,  but  the  witness  had 
already  testified  that  he  was  unfriendly  with 
said  Cevasco.  When  the  respondent,  Tonlnl, 
was  being  examined  on  his  own  behalf  In  re- 
buttal, and  at  the  very  close  of  the  evidence, 
he  was  asked  on  cross-examination  If,  after 
the  second  publication  made  by  the  appel- 
lants, and  set  forth  in  the  complaint,  he  had 
not  also  had  an  advertisement  In  a  certain 
paper  called  the  "L'EivezIa";  and  the  re- 
spondent objected  to  the  question  as  not  re- 
buttal, Irrelevant,  Incompetent,  and  immate- 
rial, and  that  the  advertisement  spoken  of 
was  after  the  commencement  of  the  suit. 
The  court  sustained  the  objection,  and  ap- 
peUants  contend  that  this  ruling  Is  reversi- 
ble error.  We  do  not  think  that  the  ruling 
was  erroneous.  We  do  not  see  how  the  mat- 
ter proposed  to  be  proven  was  competent,  or 
that  the  court  abused  its  discretion  in  not  al- 
lowing it  at  that  stage  of  the  trial.  The 
foregoing  are  the  only  objections  to  rulings 
of  the  court  as  to  the  admissibility  of  evi- 
dence which  are  presented  in  the  brief. 

Appellants  contend  that  the  language  alleged 


In  the  complaint  to  have  been  published  is  not 
libelous  per  se,  and  that,  as  no  special  dam- 
ages were  proved,  respondent  should  not  have 
recovered.  At  common  law  there  was  great 
difilculty  In  determining.  In  actions  of  either 
slander  or  libel,  when  language  was  action- 
able per  se,— that  Is,  language  from  which 
the  law  would  presume  damage,— and  when 
Is  was  actionable  only  upon  aveniient  and 
proof  of  special  damage.  It  Is  quite  evident 
that  such  an  action  can  rarely  be  successful 
where  the  plaintiff  Is  compelled  to  plead,  ami 
specifically  point  out  and  prove,  the  time, 
place,  mode,  and  circumstance  of  his  damage. 
Under  the  earlier  decisions  In  actions  of 
slander,  words  were  held,  not  to  be  action- 
able per  se  unless  they  Imputed  a  crime  In- 
volving moral  turpitude,  although,  even  in 
actions  of  slander,  the  rule  was  afterwards 
greatly  relaxed.  But  there  was  always  a  dis- 
tinction running  through  the  cases  between 
actions  of  slander  and  actions  of  libel,;— b3- 
tween  words  spoken  and  words  written  or 
printed;  and,  in  actions  of  libel,  language 
was  held  actionable  per  se  which  would  not 
have  been  so  held  In  actions  of  slander.  Some 
few  judges  thought  this  distinction  not  sound, 
but  they  admitted  that  It  was  well  estab- 
lished by  the  authorities.  See  notes  to  sec- 
tion 18,  p.  71,  of  Townshend  on  Slander  and 
Libel.  Townshend  says  (section  18):  '"To 
language  In  writing  Is  attributed.  In  most 
cases,  a  greater  capacity  for  Injury  than  Is 
attributable  to  language  spoken  or  speech,  so 
that  language  which.  If  spoken,  gives  no 
right  to  redress,  may.  If  reduced  to  writing, 
give  a  cause  of  action."  In  Broom,  Com. 
Law,  760,  it  Is  said,  "There  is,  however,  this 
great  distinction  between  the  two  actions: 
that  from  a  libel  damage  Is  always  implied 
by  law,  whereas  only  some  kinds  of  slander 
are  actionable  without  proof  of  special  dam- 
age"; and  In  1  Chit.  Gen.  Prac.  45,  It  Is  said 
that  the  distinctions  between  slanders  and 
libels  "proceed  upon  the  principle  that  the 
former  are  often  spoken  in  heat,  upon  sudden 
provocations,  and  are  fleeting  and  soon  for- 
gotten, and  therefore  less  likely  to  be  perma- 
nently Injurious,  but  that  vwltten  slander  Is 
more  deliberate  and  more  malicious,  more 
capable  of  circulation  In  distant  places,  and 
consequently  more  likely  to  be  permanently 
injurious."  For  the  same  reasons,  no  doubt, 
libel  is.  In  most  countries,  a  public  offense, 
and  Its  perpetrator  may  be  punished  crim- 
inally, while  the  author  of  spoken  slander  is 
liable  only  to  damages  In  a  civil  action.  How- 
ever, In  most  of  the  states  there  Is  a  statu- 
tory definition  of  libel,  and  In  such  case  lan- 
guage which  Is  fairly  Included  In  such  defini- 
tion Is  libelous  per  se.  It  Is  only  when  the  li- 
belous meaning  of  the  publication  Is  covert— 
not  apparent  on  the  face  of  the  language  used 
—that  averment  and  proof  of  special  aam- 
age  Is  required.  Our  Code  defines  "libel"  as 
follows:  "Libel  is  a  false  and  unprivileged 
publication  by  writing,  pictures,  effigy  or  oth- 
er fixed  representation  to  the  eye,  which  ex- 
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poees  any  i>er80ii  to  hatred,  contempt,  ridicule 
or  obloquy,  or  which  causes  him  to  be  shunned 
or  avoided,  or  which  has  a  tendency  to  In- 
jure him  In  his  occupation."  Civ.  Code,  8  45. 
This  definition  Is  very  broad,  and  Includes  al- 
most any  language  which  upon  Its  face  has  a 
natural  tendency  to  Injure  a  man's  reputation 
either  generally,  or  with  respect  to  his  occupa- 
tion. 

In  the  case  at  bar  it  is  alleged  in  the  com- 
plaint that  the  parties  are  all  Italians  by 
race,  and  members  of  what  is  known  as  the 
"Italian  CJolony"  of  the  city  of  San  Fran- 
cisco; that  for  many  years  plaintiff  bad 
been  engaged  in  San  Francisco  in  the  busi- 
ness of  railway  and  steamship  agency,  sell- 
ing railway  and  steamship  tickets,  and  do- 
ing all  business  incidental  thereto;  that  such 
business  was  done  principally  with  Italians; 
that  such  business  required  mutual  confi- 
dence, and  that  great  reliance  was  placed  In 
plaintiff's  honesty,  honor,  and  trustworthi- 
ness; and  that  defendants  are  also  engaged 
in  the  same  business,  and  ai-e  business  ri- 
vals of  plaintiff,  having  their  place  of  busi- 
ness at  No.  632  Montgomery  street,  in  said 
city.  It  Is  further  averred  that  defendants 
are  also  the  proprietors  and  publishers  of  a 
certain  newsiwper  of  general  circulation, 
called  "La  Voce  del  Populo,"  which  circu- 
lates among,  and  is  read  by  a  large  number 
of,  the  Italian  residents  of' said  city,  and  is 
declared  by  defendants  to  be  the  organ  of 
the  Italian  population  in  California,  and 
that  on  November  16,  180.3,  and  on  several 
other  occasions,,  the  defendants  published  in 
the  Italian  language,  in  said  uewspaper,  con- 
cerning plaintiff,  certain  words,  which,  be- 
ing translated  into  English,  are  as  follows: 
"The  agency  of  G.  B.  Cevasco  &  Co.  must 
state,  besides,  as  a  matter  of  truth,  that 
since  the  first  of  November  they  were  com- 
pelled to  discharge  Mr.  M.  G.  Tonlni  for  his 
conduct  not  irreprehensible."  It  was  fur- 
ther averred  that  afterwards,  on  December 
0,  1893,  the  defendants  made  the  further 
publication  of  language,  which,  being  trans- 
lated into  English,  is  as  follows:  "We  have 
received  from  the  agency  of  G.  B.  Cevasco 
&  Co.  the  following:  'Mr.  M.  G.  Tonlni  gives 
notice  in  a  circular  that  he  is  no  more  at  632 
Montgomery  street,  but  that  he  has  moved 
to  another  place  his  business.'  As  a  matter 
of  truth,  and  to  guard  the  public  against 
any  surprise,  we  must  confirm  the  statement 
already  publicly  made;  that  is,  that  Mr.  To- 
nlni has  not  moved  away,  but  has  been  dis- 
charged by  the  firm  of  G.  B.  Cevasco  &  Co. 
for  conduct  not  irreprehensible."  The  com- 
plaint also  contains  the  usual  averments  as 
to  defendants'  intent  in  publishing  said  lan- 
guage; how  it  was  understood  by  those 
who  read  it,  etc.  We  think  that  the  lan- 
guage charged,  upon  its  face,  tended  natu- 
rally, necessarily,  and  proximately  to  pro- 
duce some,  at  least,  of  the  results  mentioned 
in  section  45  of  the  Code  above  quoted;  that 
its  natural  effect  was  to  expose  plaintlfC  to 


"obloquy,"— among  the  definitions  of  which 
given  by  Webster  are  "blame,  reprehen- ' 
sion,"— and  to  "Injure  him  in  his  occupa- 
tion"; and  that,  therefore,  no  averment  or 
proof  of  special  damage  was  necessary. 
"To  expose  one  to  obloquy  is  to  expose  him 
to  censure  and  reproach,  as  the  latter  terms 
.  are  synonymous  with  the  word  'obloquy.' " 
Bettner  v.  Holt,.  70  Cal.  275,  11  Pac.  713. 
Surely  no  Intelligent  man  could  read  these 
publications  without  understanding  them  to 
mean  that  plaintiff  was  not  an  honorable 
person,  and  had  been  guilty  of  such  repre- 
hensible misconduct  as  should  deter  people 
from  trusting  him  in  his  occupation.  It  can- 
not be  justly  said  that  the  language  does 
not  import  anything  of  a  defamatory  char- 
acter concerning  the  plaintiff.  See  Bettner 
v.  Holt,  70  Cal.  270,  11  Pac.  713;  Lick  v. 
Owen,  47  Gal.  252;  Bd wards  v.  Society,  99 
Cal.  431,  34  Pac.  128;  Fitch  v.  De  Young, 
66  Cal.  339,  5  Pac.  364. 
'  We  do  not  see  that,  in  the  matter  of  in- 
structing the  jury,  any  error  was  committed 
prejudicial  to  appellants.  It  is  no  doubt 
the  law  that,  where  the  language  of  an  al- 
leged libel  is  unambiguous,  it  is  the  prov- 
ince of  the  judge  to  determine  its  construc- 
tion, and  that  where  it  Is  capable  of  two 
constructions  the  jury  are  to  determine  In 
what  sense  it  was  used.  Van  Vactor  v. 
Walkup,  46  Cal.  124;  Townsh.  Sland.  &  L. 
a  281,  280.  In  the  case  at  bar,  while  the 
judge  did  not  expressly  state  upon  which  of 
these  two  theories  he  proceeded,  still  he  ac- 
tually left  to  the  jury  the  determination  of 
the  meaning  of  the  publications.  In  tliat 
state  of  the  case,  if  the  verdict  had  been  for 
defendants  the  plaintiff  might  have  plausi- 
bly made  the  point  that  he  had  been  injured 
because  the  judge  had  -  not  himself  cou- 
strui-d  the  language  as  defamatory.  The 
verdict,  however,  was  for  plaintiff;  and  de- 
fendants were  not  prejudiced,  unless  upon 
the  proposition  that  the  language  was  not 
defamatory,  and  that  the  jury  should  not, 
and  could  not  rightly,  have  found  it  to  be  of 
that  character, — a  proposition  which  cannot 
be  maintain^.  The  judge  gave  a  large 
number  of  instructions  requested  by  defend- 
ants, which  stated  their  side  of  the  case 
fully  and  fairly,  and  we  do  not  thlnlc  that 
any  prejudicial  injury  arose  out  of  the  re- 
fusal to  give  a  few  other  instructions  which 
they  asked.  These  latter,  so  far  as  they 
were  correct,  were  fairly  included  in  the  in- 
structions given.  The  jury  were  told,  among 
other  things,  that  "the  publications  alleged 
to  be  libelous  are  to  be  taken  in  the  sense 
that  Is  most  natural  and  obvious,  and  lu 
that  sense  in  which  those  persons  to  whom 
the  publications  should  come  would  be  most 
likely  to  understand  them";  and  this  was 
certainly  putting  the  case  as  favorably  for 
defendants  as  it  could  rightfully  have  been 
put  if  the  judge  had  himself  construed  the 
language.  Upon  the  whole,  we  see  no  good 
reason   for   reversing   the   judgrment     The 
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Judcrmept  and  order  appealed  from  are  af- 
firmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(8  Colo.  App.  210) 

WILSON  V    WELCH.i 

(Court  of  Appeals  of  Colorado.     June  8,  1896.) 

Appeal  Bond — Fartirs  to  Action— -Bvidenoe — 
Motion  to  Dismiss — Waiter. 

1.  A  motion  to  dismiss  on  the  ground  that  oth- 
ers should  have  been  joined  as  defendants  is 
waived  by  going  to  trial  without  ruling  on  it. 

2.  Code,  8  13,  providing  that  persons  jointly  or 
severaily  liable  on  the  same  obligation  or  instru- 
ment may  all  or  any  of  them  be  included  in  the 
same  action  at  plaiutiff's  option,  applies  to  ac- 
tions on  appeal  bonds. 

3.  In  an  action  against  a  surety  on  an  appeal 
bond,  plaintiff  must  prove  nonpayment  of  the 
judgment  and  costs,  and  evidence  merely  of  is- 
sue of  execution  after  dismissal  of  the  appeal  is 

'  not  even  prima  facie  proof. 

Appeal  from  Arapahoe  comity  court. 
•     Action  by  Andrew  Welch  against  George 
W.  Wilson.   Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Fred  L.  Shaw,  for  appellant 

THOMSON,  J.  This  suit  was  brought  be- 
fore a  Justice  of  the  peace  by  Andrew  Welch 
against  George  W.  Wilson,  upon  an  appeal 
bond  executed  by  Byron  L.  Miller,  Edwin  J. 
Miller,  and  Oliver  B.  Merrill,  as  principals, 
and  C.  F.  Cabeen  and  George  W.  Wilson  as 
sureties,  and  conditioned  as  follows:  "Where- 
as, the  said  Andrew  Welch  did,  on  the  twen- 
ty-seventh day  of  May,  A.  D.  1893,  at  a  term 
of  the  district  court  then  being  holden  with- 
in and  for  the  county  of  Paris  and  state  of 
Colorado,  obtain  a  judgment  against  the 
above-bounden  Byron  L.  Miller,  Edwin  J. 
Miller,  and  Oliver  B.  Merrill,  for  the  posses- 
sion of  the  horse  replevined,  and  for  the  sum 
of  one  hundred  and  fifty-one  dollars  dam- 
ages, and  costs  of  suit,  from  which  judgment 
the  said  Byron  L.  Miller  and  Oliver  B.  Merrill 
have  prayed  for  and  obtained  an  appeal  to 
the  court  of  appeals  of  the  state  of  Colorado: 
Now,  if  the  above-bounden  Byron  L.  Miller, 
Edwin  J.  Miller,  aud  Oliver  B.  Merrill,  shall 
prosecute  said  appeal,  and  shall,  moreover, 
pay  the  amount  of  the  said  judgment,  costs, 
interest,  and  damages  rendered  and  to  be  ren- 
dered against  them,  the  said  Byron  L.  Miller, 
Edwin  J.  Miller,  and  Oliver  B.  Merrill,  in 
case  the  said  judgment  shall  be  afiirmed  in 
the  said  court  of  appeals,  then  the  above  ob- 
ligation to  be  null  and  void;  otherwise,  to  re- 
main In  full  force  and  virtue."  The  ap- 
peal was  not  prosecuted,  and  It  was  dis- 
missed by  this  court  for  failure  to  file  a  trans- 
cript of  the  record.  The  defendant  appeared 
iHjfore  the  justice  and  moved  to  dismiss  the 
cause  because  the  other  obligors  were  not 
made  parties  defendant  The  justice  denied 
the  motion,  and  rendered  judgment  against 

1  Rehearing  denied  September  16,  1896. 


the  defendant,  from  which  he  appealed  to 
the  county  court  In  the  latter  court  no  ac- 
tion seems  to  have  been  taken  on  the  mo- 
tion, and  the  record  does  not  Indicate  what 
became  of  it  Upon  the  trial  m  the  county 
court  the  plaintiff  had  judgment,  from  which 
the  defendant  prosecutes  this  appeal. 

The  errors  alleged  are  that  the  cause  was 
tried  without  any  disposition  of  the  motion 
to  dismiss,  which  counsel  styles  a  "plea  in 
abatement";  that  the  action  did  not  lie 
against  Wilson  alone;  and  that  the  jndg-. 
ment  was  rendered  upon  Insufficient  evidence. 
The  record  does  not  show  that  the  defend- 
ant insisted  uiKtn  his  motion;  and,  by  going 
to  trial  without  previous  ruling  upon  it,  he 
waived  it  But  there  was  no  merit  In  the 
motion,  and,  If  It  had  been  heard,  it  must 
have  been  overruled.  Section  13  of  the  Code 
provides  that  persons  jointly  or  severally  lia- 
ble upon,  the  same  obligation  or  instrument, 
may  all  or  any  of  them  be  Included  in  the 
same  action,  at  the  option  of  the  plaintitr. 
This  provision  applies  to  actions  on  appeal 
bonds.  Lux  v.  McLeod,  19  Colo.  465,  36  Pac. 
246.  The  suit  was  therefore  properly  brought 
against  this  defendant  alone. 

The  evidence  at  the  trial  consisted  of  the 
judgment  In  the  case  against  Miller  and  oth- 
ers; the  appeal  bond,  to  which  the  name  of 
the  defendant  was  subscribed  as  surety;  the 
judgment  of  this  court,  dismissing  the  appeal 
for.  failure  in  its  prosecution,  and  awarding 
damages  and  costs  to  the  appellee;  an  exe- 
cution and  a  fee  bill  from  this  court  for  the 
damages  adjudged  and  the  costs  of  the  ^>- 
peal;  and  an  execution  on  the  judgment  ap- 
pealed from.  Issued  upon  a  remittitur  from 
this  court  after  the  dismissal  of  the  appeal, 
for  the  amount  of  the  judgment  and  costs. 
There  was  no  return  upon  either  of  the  exe- 
cutions or  the  fee  bill.  There  was  no  other 
.evidence.  Upon  this  evidence  the  court  ren- 
dered judgment  against  the  defendant  for  the 
amount  of  the  original  judgment,  and  also  of 
the  judgment  and  costs  in  this  court.  The 
defendant  is  here  by  appeal.  We  do  not 
think  the  evidence  warranted  the  judgment 
The  dismissal  of  the  appeal  operated  to  affirm 
the  judgment,  and  the  liability  upon  the  bond 
is  the  same  as  if  the  judgment  had  been  di- 
rectly afflrmed  by  this  court  McMichael  v. 
Groves,  14  Colo.  540,  23  Pac.  1006;  Shan- 
non V.  Dodge,  18  Colo.  164,  32  Pac.  61.  There 
was  no  proof  that  the  money  which  the  bond 
was  given  to  secure  had  not  been  paid  by  the 
appellants,  Miller  and  others,  who  were  the 
principal  obligors.  In  the  case  of  contracts 
for  the  absolute  and  unconditional  payment 
of  motley,  iiayment  is  a  defense,  and  nonpay- 
ment need  not  be  proven  by  a  plaintiff  to  es- 
tablish his  cause  of  action;  but,  where  pay- 
ment is  conditional,  the  rule  is  otherwise. 
In  such  case  the  existence  of  the  condition 
upon  which  the  liability  depends  must  be 
shown  before  the  plaintiff  is  entitled  to  a 
recovery.  If  this  case  had  been  commenced 
in  a  court  of  record,  a  complaint  would  have 
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been  necessary,  and  the  complaint  must  have 
alleged,  as  a  brea<^  of  the  conditions  of  the 
bond,  not  only  the  failure  to  prosecute  the 
appeal,  but  the  further  failure  of  the  appel- 
lants to  pay  the  amount  of  the  Judgment, 
costs,  Interest,  and  damages;  otherwise,  a 
cause  of  action  would  not  have  been  stated. 
And  the  allegation  of  nonpayment,  being  ma- 
terial and  necessary,  must  have  been  support- 
ed by  evldence,»or  a  cause  of  action  would 
not  have  been  proved.  This  suit  was  brought 
In  a  justice's  court,  where  no  written  plead- 
ings are  required,  and  there  were  none;  but 
the  fact  that  there  were  no  written  pleadings 
did  not  authorize  a  recovery  upon  any  less 
evidence  than  would  have  been  necessary 
otherwise.  If  the  executions  and  fee  bill  had 
been  returned  unsatisfied,  the  return  would 
perhaps  have  been,  prima  fade,  sufficient  evi- 
dence of  nonpayment;  but  they  showed  no 
return.  They  were  evidence  of  the  fact  of 
their  issuance,  but  further  than  this  they 
were  not  evidence  of  anytlilng. 

There  are  no  presumptions  by  which  the 
plaintiff's  case  can  be  aided,  and,  as  the  evi- 
dence produced  did  not  authorize  the  judg- 
ment, it  must  be  reversed.    Reversed. 


(8  Colo.  App.  43) 

BOARD  OF  COM'RS  OF  GRAND  COUNTY 
et  aL  V.  PEOPLE  ex  rel.  NEW  HAMP- 
SHIRE SAV.  BANK  OF 
CONCORD.  1 

(Court  of  Appeals  of  Colorado.    April  13, 1896.) 

MaKDAMCS  —  COMPBLLIXO    LsvT    o»    Tai  —  Evi- 
DRNOE. 

1.  A  board  of  county  commissioners  has  not 
a  discretion  with  regard  to  the  levy  of  a  tax  to 
pay  outstanding  judgments  which  cannot  be  con- 
trolled by  the  courts. 

2.  On  review  of  a  judgment  for  relator  on 
mandamus  to  compel  county  commissioners  to 
levy  a  tax  to  pay  a  judgment,  the  question 
whether  the  discretion  of  the  court  in  granting 
a  peremptory  writ  can  properly  be  affected  by 
matters  of  defense,  in  bar  or  abatement,  to  the 
warrants  on  which  judgment  was  obtained 
agninst  the  county,  cannot  be  considered,  no  such 
matters  iiaving  iJeen  pleaded  or  proved  t)elow. 

S.  A  judgment  for  relator  on  mandamus  to 
compel  county  commissioners  to  levy  a  tax  to 
pay  a  judgment  on  a  warrant  cannot  he  sustain- 
ed, in  the  absenci  of  proof  to  support  the  aver- 
ment of  a  refusal  to  make  the  levy;  the  answer 
having  denied  such  refusal,  and  it  not  being 
shown  that  the  refusal  of  the  chairman  of  the 
tioard  was  authorized  or  ratified  by  the  board,  or 
that  an  appropriation  and  levy,  subsequent  to 
demand,  "for  paying  outstanding  warrants,"  was 
not  intended  for  payment  of  judgments  on  war- 
rants. 

Error  to  district  court,  Arapahoe  county. 
'  Petition  of  the  New  HampslUre  Savings 
Bank  of  Concord,  N.  H.,  for  mandamus  to  the 
board  of  county  commissioners  of  the  county 
of  Grand,  Colo.,  and  others.  Judgment  for  re- 
lator.    Defendants  bring  error,    lleversed. 

Chas.  G.  Clements,  Sam  W.  Jones,  and  L.  B. 
France,  for  plaintiffs  in  error.  Daniel  E. 
Parks,  for  defendant  in  error. 

i  Rehearing  denied  September  16,  1896. 


BISSELL,  3.  This  matter  Is  almost  identic- 
al. In  Its  most  salient  features,  with  those  pre- 
sented In  the  case  of  People  ex  rel.  Rollins  v. 
Board  of  Com'rs  of  Rio  Grande  Co.  (decided 
at  the  December  term  of  this  court)  42  Pac. 
Kkat.  Rollins  brought  suit  against  Grand  coun- 
ty, in  1890,  in  the  district  court  of  Arapahoe 
county,  and  recovered  judgment  for  $9,947.87 
and  costs.  He  afterwards  transferred  the 
judgment  to  the  New  HampsMre  Savings 
Bank,  which  filed  the  petition  in  mandamus. 
The  petition  contained  the  usual  averments  of 
the  recovery  of  the  judgment,  the  title  of  the 
bank,  and  stated  two  written  demands  on  the 
county  commissioners,— one  on  the  10th  of  De- 
cember, 1890,  and  the  other  on  the  1st  of  Sep- 
tember, 1893,— demanding  the  levy  of  a  tax 
for  the  payment  of  the  judgment.  It  was  al- 
leged that  there  were  no  moneys  In  the  treas- 
ury applicable  to  the  payment  of  the  judgment, 
and  a  refusal  of  the  board  to  comply  with  the 
demand.  The  value  of  the  taxable  property 
was  stated,  and  the  petition  concluded  with 
the  usual  prayer.  To  the  alternative  writ  the 
board  made  answer;  denying  the  alleged  valua- 
tion of  the  property  of  the  county,  and  averring 
that  it  was  less  than  $300,000.  The  refusal  to 
levy  the  tax  was  denied,  and  the  county  set  up 
the  existence  of  an  outstanding  indebtedness 
of  about  $60,000,  of  which  a  little  more  than 
half  was  said  to  be  in  judgments.  The  coun- 
ty also  alleged  that  it  had  levied  a  tax  for  1894 
of  three  mUls  on  the  dollar,  which  was  to  be 
applied  to  the  payment  of  the  plaintiff's  debt, 
as  well  as  the  other  judgments  against  the 
county,  and  that  this  levy  was  all  that  could 
be  reasonably  made,  with  due  regard  to  the 
financial  situation  of  the  county,  and  Its  cur^ 
rent  indebtedness.  On  these  issues  the  case 
went  to  trial.  There  was  a  replication  to  the 
answer,  which  set  up  the  appropriation  and 
levy  in  October,  1893,  for  the  year  laj>4,  which 
contained  this  Item,  "For  paying  outstanding 
warrants  and  interest,  three  mills  on  the  dol- 
lar." The  plaintiff  likewise  stated  the  appro- 
priation made  in  January,  1894,  for  the  cur- 
rent expenses  of  the  county.-  In  this  list  there 
was  no  statement  respecting  the  outstandbag 
judgments  or  warrants,  or  an  appropriation  of 
funds  for  their  payment,  or  the  payment  of  in- 
terest. There  was  no  proof  presented,  except 
certified  copies  of  these  papers,  with  the  tran- 
script of  judgment,  and  the  evidence  given  by 
Mr.  Parks  on  behalf  of  the  plaintiff,  and  Mr. 
Jones  on  behalf  of  the  defendants.  The  plain- 
titr  did  not  attempt  to  show  that  the  county 
bad  refused  to  levy  a  tax  to  pay  any  part  or 
portion  of  his  judgment,  or  the  collection  of 
Interest  on  It,  other  than  what  was  stated  as 
the  result  of  an  interview  between  Parks,  on 
behalf  of  the  bank,  and  Mr.  Rohan,  the  chair- 
man of  the  board.  This  discussion  was  bad 
in  Denver,  at  the  office  of  Rollins  &  Sons,  at 
a  meeting  apparently  arranged  to  discuss  the 
matter  of  levying  a  tax.  According  to  this  tes- 
timony, Rohan  refused  to  make  the  levy.  The 
case  Is  silent,  however,  as  to  any  direct  action 
by  the  board,  as  a  body,  on  this  matter,  other 
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than  wliat  may  be  taken  to  appear  from  the 
levy  and  appropriation  which  were  made  in  Oc- 
tober, 1893.  Whether  Rohan  had  authority  to 
act  for  the  board,  or  whether  what  he  did  was 
called  to  the  board's  attention,  and  they  rati- 
fied It,  is  neither  stated  nor  proved.  The  tax 
rolls  were  exhibited.  The  financial  condition 
of  the  county  was  stated  In  a  general  way  by 
Mr.  Jones,  though  what  knowledge  he  had  of 
it  is  not  very  clear.  Proof  was  made  of  the 
various  outstanding  judgments,  and  at  the  con- 
clusion of  the  evidence  there  was  a  Judgment 
for  the  relator,  directing  a  levy  of  five  mills  for 
the  year  1894  and  each  year  thereafter,  and 
the  application  of  the  funds  derived  from  this 
tax  to  the  payment  of  the  relator's  judgment 
The  principal  question  suggested  by  coun- 
sel for  the  county  has  been  settled  adversely 
to  their  contention  in  the  case  referred  to  at 
the  commencement  of  this  opinion.  In  the 
court  below,  as  well  as  here,  the  chief  reli- 
ance was  on  the  assumed  existence  of  a  dis- 
cretion with  regard  to  the  levy  of  a  tax  to  pay 
outstanding  Judgments  which  could  not  be 
controlled  by  the  courts.  Since  we  do  not  ac- 
cent this  conclusion,  the  case  necessarily 
turns  on  a  less  Important  proposition.  We 
are  asked  to  go  back  to  the  judgment  which 
was  recovered  by  Rollins,  and,  from  an  In- 
spection of  the  record,  ascertain  the  cause 
of  action  stated,  and,  when  we  have  deduced 
it,  decide  whether  judgment  ought  to  have 
been  rendered  in  that  suit  on  the  warrants 
■which  were  the  subject-matter  of  the  action. 
This  claim  is  based  on  some  decisions  of  the 
supreme  court  of  the  United  States  in  what 
is  assumed  to  be  analogous  cases.  Louisiana 
v.  Mayor,  etc.,  of  New  Orleans,  109  U.  S.  285, 
3  Sup.  Ct.  211;  Wisconsin  v.  Pelican  Ins.  Co., 
127  U.  S.  2C5,  8  Sup.  Ct  1370;  Boynton  v. 
Ball,  121  U.  S.  457,  7  Sup.  Ct  981.  The  Lou- 
isiana Case  was  a  proceeding  by  mandamus 
against  the  city  of  New  Orleans  to  compel 
the  payment  of  a  judgment  which  had  been 
recovered  for  damages  inflicted  by  rioters. 
There  was  legislation  which  deprived  the 
judgment  creditors  of  any  means  of  enforciug 
their  judgment,  and  they  brought  mandamus 
to  compel  the  city  to  pay  the  claims.  When 
the  matter  came  before  the  federal  tribunal, 
the  principal  contention  of  the  relators  was 
that  the  legislation  which  deprived  them  of  a 
remedy  impaired  the  obligation  of  their  con- 
tract which  was  a  Judgment,  and  was  conse- 
quently a  violation  of  that  provision  of  the 
federal  constitution  which  forbids  any  legis- 
lation which  shall  impair  such  obligations. 
The  court  took  the  view  that  though  put  into 
Judgment  the  claim  did  not  grow  out  of  a 
contract,  and  was  therefore  not  within  the 
purview  of  this  constitutional  provision.  It 
held  it  to  be  entirely  proper  for  the  court  to 
go  behind  the  entry,  and  look  Into  the  record 
to  ascertain  the  cause  of  action  which  re- 
sulted in  the  Judgment,  and,  If  therefrom  It 
was  seen  the  case  was  not  one  of  contract  it 
could  then  be  adjudged  within  the  power  of 
the  legislature  to  deprive  the  Judgment  cred- 


itor of  his  execution  remedy,  or  of  any  other 
means  which  the  stktute  might  theretofor« 
have  provided  for  the  collection  of  judg- 
ments. The  result  was  not  arrived  at  by  an 
undivided  court,  some  of  the  judges  inclining 
to  the  opinion  that  the  reduction  of  the  claim 
to  Judgment  put  it  into  one  of  the  well-known 
legal  forms  of  contract,  whereby  the  case 
was  brought  directly  within  the  constitution- 
al Inhibition.  We  are  not  compelled  to  fol- 
low the  majority,  or  express  our  views  as  to 
the  strength  of  the  reasoning  contained  in 
the  dissenting  opinions.  We  do  not  deem 
these  authorities  applicable.  If  the  record  of 
the  judgment  in  the  Rollins  Case  is  examined, 
it  only  discloses  that  the  suit  was  brought 
on  county  warrants,  which  are  legal  obliga- 
tions of  the  county,  and  which,  of  course,  that 
body  must  pay,  unless  they  have  a  defense 
either  against  the  warrant  itself,  orcan  abate 
the  suit  because  at  the  time  It  was  brought 
the  parties  suing  had  no  right  to  begin  their 
action.  We  are  unable  to  determine  from  the 
inspection  of  the  record  that  either  one  of 
these  two  circumstances  existed.  As  was 
said  in  the  Wisconsin  Case,  supra,  we  are 
bound  by  the  judgment  nor  can  we  go  behind 
it  to  examine  into  the  validity  of  the  claim, 
but  only  to  ascertain  "whether  the  claim  is 
really  one  of  such  a  nature  that  the  court  la 
authorized  to  enforce  It"  In  the  present 
case,  we  cannot  say  the  judgment  which  Rol- 
lins obtained  was  invalid.  On  inspection.  It 
appears  to  be  a  claim  which  the  court  has  a 
right  to  enforce.  The  argument  that  by  put- 
ting the  warrants  into  Judgment  the  holders 
thereby  obtain  a  preference,  and  are  enabled 
to  enforce  payment  contrary  to  the  right 
which  they  acquired  when  their  warrants 
were  presented  to  the  treasurer  for  registra- 
tion. Is  inapplicable  in  the  present  case.  The 
warrants  are  In  judgment  The  judgment  Is 
a  claim  which  the  courts  have  a  right  to  en- 
force. We  have  decided  that  collection  may 
bo  enforced  by  mandamus  when  the  county 
authorities  refuse  to  levy  a  tax  in  the  exercise 
of  the  discretion  which  has  been  confided  to 
them.  We  cannot  go  behind  the  judgment 
and  ascertain  on  what  it  was  rendered.  In- 
spection reveals  nothing.  The  county  ten- 
dered no  issue  by  their  return  which  would 
justify  or  permit  any  investigation  of  this 
question.  There  Is  nothing  wherefrom  we 
can  discover  that  the  warrants  sued  on  were 
Inferior  in  right  to  any  which  had  been  ante- 
cedently registwed,  nor  can  we  ascertain 
that  they  are  Illegal,  or  that  there  Is  any 
legal  defense  to  them,  either  in  bar  or  In 
abatement.  Whether  these  things  may  be 
made  the  subject  of  a  plea,  and,  if  proven, 
can  legitimately  control  or  affeet  the  exer- 
cise of  the  discretion  of  the  court  which  must 
determine  what  tax  shall  be  levied,  cannot 
without  writing  what  would  be'  obiter  dicta, 
be  considered  on  this  hearing.  There  was 
neither  plea  nor  proof  on  this  matter.  If 
there  were  defenses  which  might  have  pre- 
vented the  recovery  of  the  Judgment  at  all. 
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and  the  antecedent  board  negligently  pennlt- 
ted  the  judgment  to  go  when'  It  ought  to 
have  been  defended,  we  are  unable  to  see 
bow  the  present  board  can  avail  themselves 
of  the  neglect  or  failure  of  their  predecessors. 
If,  on  the  other  hand,  there  were  matters  de- 
hors the  record,  of  which  there  was  comi>e- 
tent  proof,  which  would  have  stayed  the 
writ,  or  limited  its  force  and  terms,  it  does 
not  appear  in  this  record.  The  county  nei- 
ther attempted  to  plead  nor  to  prove  it  If 
hardship  results,  the  citizens  may  only  con- 
demn their  county  government.  In  any 
event,  we  are  precluded  from  passing  on  the 
<Iuestlon. 

There  Is  a  matter,  however,  wherein  the 
case  seems  to  us  to  be  radically  defective, 
and  we  are  compelled  to  send  it  back  for 
proof  on  this  question.  Wherever  a  peti- 
tion is  addressed  to  the  court,  which  can 
only  be  granted  in  the  exercise  of  its  rea- 
sonable discretion,  the  relator  is  bound  to 
make  out  a  case  which  calls  on  the  court 
to  exercise  its  broad  powers  in  this  direc- 
tion. Nothing  can  be  left  to  presnmption  or 
inference.  Full  proof  must  be  made  of  all 
the  matters  which  must  be  taken  into  con- 
sideration, in  order  to  enable  the  court  to 
enforce  the  claims  of  the  relator,  and  pro- 
tect the  rights  of  the  respondent  Hie  peti- 
tion averred  a  demand  and  a  refusal.  The 
deraaud  was  proven,  but  there  was  no  evi- 
dence of  a  refusal  by  the  county  to  levy  a 
tax  which  should  be  applied  to  the  payment 
of  the  Judgment  The  answer  took  issue 
with  the  averment.  To  support  his  claim 
to  the  peremptory  writ,  the  relator  was 
bound  to  show  a  refusal  of  the  constituted 
authorities  to  act  as  a  board.  The  certified 
copies  of  the  proceedings  in  October,  1893, 
and  January,  1894,  did  not  All  the  gap.  It 
has  been  recently  decided  by  this  court,  at 
the  January  term,  in  the  case  of  Beshoar 
V.  Board,  43  Pac.  912,  that  the  levy  and  ap- 
propriation provided  for  by  the  statute  may 
be  made  in  the  most  general  terms,  and  that 
any  language  or  phraseology  which  by  con- 
struction can  be  taken  to  cover  the  appro- 
priation contended  for  is  enough.  In  other 
words,  when  the  board  makes  Ita  appropria- 
tion it  need  resort  to  the  nse  of  no  technical 
terms  or  stated  forms,  if  from  what  they 
do  their  action  can  be  deduced.  In  the  pres- 
ent case,  at  the  meeting  in  October  there 
was  a  provision  for  paying  outstanding  vrar- 
rants  and  Interest  The  levy  was  three  mills 
on  the  dollar.  It  may  have  been  the  inten- 
tion of  the  board  to  make  this  levy  for  the 
express  purpose  of  paying  outstanding  Judg- 
meuts  and  accrued  interest  We  are  not  ad- 
vised -.Aether  the  action  can  be  taken  to 
cover  warrants  which  were  not  in  judgment 
The  proceedings  do  not  show,  and  there  was 
no  proof  about  it  In  any  event,  it  was  for 
the  relator  to  prove  a  refusal  to  act  This 
does  not  necessarily  appear  from  the  pro- 
duction of  those  two  certified  copies.  What 
Mr.   Rohan  did  In  no  manner  bonnd  the 


board.  It  was  not  in  evidence  that  the 
board  had  any  knowledge  of  his  act«,  or 
concurred  in  what  he  did.  The  necessity 
to  show  a  refusal  is  conceded  by  all  the 
authorities.  High,  Bxtr.  Rem.  §§  13,  27,  et 
seq.  It  may  be,  this  will  appear  to  be  a 
very  technical  reason  on  which  to  reverse 
this  judgment;  but  in  cases  of  this  descrip- 
tion we  must  hold  parties  to  very  strict  pro- 
cedure, when  they  call  on  the  courts  to  ex- 
ercise their  prerogative,  and  compel  the 
county  to  levy  taxes  to  pay  judgments.  We 
are  not  entirely  clear,  nor  does  this  case 
call  for  the  expression  of  an  opinion,  as  to 
the  extent  to  which  courts  should  go  in  this 
direction.  The  power  of  the  courts  is  some- 
what circumscribed,  and  the  limits  of  their 
authority  are  not  well  marked  nor  clearly 
defined,  though  frequently  the  subject  of  ju- 
dicial Inquiry.  Bright  v.  Reservoir  Co.,  3 
Colo.  App.  170,  32  Pac.  433.  While  we  in- 
sist that  the  county  cannot  so  exercise  the 
discretion  committed  to  it  by  the  legislature 
as  to  entirely  defeat  the  collection  of  the 
debts  which  have  been  put  into  judgment, 
we  cannot,  on  the  proof  before  us,  nor  with 
the  light  afforded  by  any  case  submitted  to 
U9,  indicate,  much  less  announce,  the  rule 
by  which  courts  must  l>e  guided  in  their  at- 
tempts to  control  the  action  of  the  county 
authorities.  Counties  must  not  be  bank- 
rupted, nor  can  they  be  permitted  to  repu- 
diate their  legitimate  debts.  To  enforce  the 
right  without  accomplishing  injustice  is  the 
very  delicate  task  set  to  the  courts.  The 
creditor  must  not  be  permitted' to  turn  the 
lever  of  the  press  to  the  destruction  of  the 
county  organization;  nor  may  the  county 
drive  the  creditor  out  of  its  borders,  and  out 
of  the  courts,  in  the  assumption  of  a  right  to 
exercise  a  discretion  which  is  another  name 
for  the  gaunt  specter  of  repudiation.  Both 
creditor  and  county  must  be  mindful  of  their 
pleadings  and  their  proofs,  and  see  to  it  that 
the  courts  have  exact  full,  and  legal  basis  for 
their  Judgments.  In  all  of  these  cases  great 
regard  must  be  had  to  the  financial  condi- 
tion of  the  county,  the  amount  of  its  tax- 
able property,  tM  necessary  annual  current 
exi>enses  of  the  bodies,  and  the  extent  of 
the  burden  which  the  taxpayer  can  be  legiti- 
mately called  on  to  endure.  These  matters 
cannot  be  determined  without  full  proof  be- 
fore the  court  as  to  the  amount  of  taxable 
property  on  which  taxes  are  levied  and  as- 
sessed, the  necessary  current  expenditures, 
the  amount  of  the  outstanding  debts  and  ob- 
ligations, and  the  priorities,  if  any,  which 
the  claims  have,  and  the  extent  of  the  tax 
which,  under  these  circumstances,  should 
properly  be  levied.  We  are  not  able,  from 
this  record,  to  see  there  was  before  the  court 
enough  data  on  which  to  render  its  judg- 
ment for  the  levy  of  a  tax  of  five  mills.  It 
Is  quite  possible,  if  the  proof  had  been  am- 
ple in  these  particulars,  and  the  Judgment 
appeared  to  be  wise,  discreet,  and  proper, 
we  might  not  have   felt  so  strongly  the 
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force  of  the  objection  that  the  proof  was  In- 
sufficient to  warrant  the  judgment.  This 
may  result  in  considerable  delay,  and  the 
creditor  may  suffer,  but  It  is  unavoidable. 
We  cannot  indicate  to  the  court  our  Judg- 
ment of  the  proper  amount  of  tax  to  be  pro- 
vided for,  nor  are  we  able  to  say  we  deem 
the  amount  which  the  court  arrived  at  to 
be  Justified  by  the  situation,  nor  that  the 
amount  should  be  greater  or  less.  The  con- 
dition of  the  record  prevents  any  expres- 
sion of  our  opinion.  What  we  have  said 
about  it  Is  simply  to  suggest  to  the  trial 
court  the  necessity  and  propriety  of  requir- 
ing full  proof  of  all  these  matters  before 
entering  Judgment.  The  court  erred  in  en- 
tering Judgment  on  the  proofs.  It  will  be 
reversed,  and  the  case  remanded  for  fur- 
ther proceedings  in  conformity  with  this 
■  opinion.    Keversed. 

(23  Colo.  14) 

HALLACK  et  al.  v.  TRABEB  et  al. 
(Supreme  Court  of  Colorado.     April  6,  1896.) 

Trustee  fob  Acqdikino  Mining  Claim— Acquisi- 
tion OP  Additional  Teruitouv. 
Under  Gen.  St.  1883,  §  2409,  permitting  the 
locator  of  a  mining  claim  to  file  an  amended 
certificate  of  location,  wliich  may  include  addi- 
tional territory,  an  amended  certificate  is  based 
on  the  original,  and  relates  to  the  first  location; 
hence,  a  tenant  in  common  with  others,  to 
whom  his  co-tenants  have  conveyed  their  inter- 
ests in  trust  for  the  purpose  of  having  him  pro- 
cure the  patent,  who  files  an  amended  certifi- 
cate, and  thus  acquires  additional  territory,  holds 
it  in  trust  for  all. 

Appeal  from  district  court,  Laice  county. 

Action  by  Lafayette  Traber  and  others 
against  Erastus  F.  Uallack  and  John  H.  Mar- 
tin. Judgment  for  plaintiffs,  and  defendants 
appeal.    Affirmed. 

Rogers,  Cuthbert  &  Ellis,  for  appellants. 
J.  E.  Havens,  for  appellees. 

HAYT,  O.  J.  This  is  an  appeal  from  a 
Judgment  upon  pleadings,  consisting  of  a 
complaint  and  answer.  The  undisputed 
facts  are  that  the  Little  Nell  lode-mining 
claim,  this  being  the  property  in  dispute, 
was  originally  located  by  E.  C.  Cavauaugn 
and  others,  the  location  certificate  being  duly 
filed  on  June  11,  1885).  Afterwards,  by  va- 
rious conveyanceb,  the  title  passed  into  the 
parties  to  this  action,  plaintiffs  and  defend- 
iiiii«.  who  hold  the  property  as  tenants  in 
common.  While  the  property  was  so  held, 
it  was  deeded  to  Erastus  F.  Uallack,  appel- 
lant. In  trust,  for  the  purpose  of  obtaining 
a  patent  tliereto  for  the  benefit  of  all  the 
owners.  Uallack,  while  so  acting  as  a  ten- 
ant in  common  and  as  trustee,  filed  an  addi- 
tional location  certificate  of  the  claim,  taking 
in  additional  territory.  Afterwards  a  patent 
was  issued  to  Uallack  for  the  Little  Nell 
mining  claim,  as  described  in  this  amended 
or  additional  location  certificate,  and  we  are 
to  determine,  upon  these  facts,  whether  the 
additional  territory  Is  the  sole  property  of 


appellant  Hallack,  discharged  from  any  trust 
in  reference  thereto,  or  whether  he  holds  the 
same  in  trust,  and  can  be  required  to  deed  to 
his  co-tenants  Interests  in  the  additional 
territory  upon  the  basis  of  their  ownersliip  in 
the  Little  Nell  lode  as  originally  located. 
The  second  cause  of  action  is  dependent  upon 
the  first.  It  grows  out  of  the  same  facts, 
and  the  further  fact  that  lessees  of  Hallack, 
the  trustee,  have  paid  to  him  certain  amounts 
as  royalties  for  ore  taken  from  this  additional 
territory.  Plaintiffs  ask  to  recover  their  pro- 
portionate share  of  such  royalties.  Judgment 
having  been  rendered  In  their  favor  in  the 
court  below  upon  both  counts,  the  defendants 
appeal. 

The  amended  location  certificate  filed  by 
Hallack,  the  trustee,  was  filed  by  virtue  of 
the  following  provision  of  our  statute:  "If  at 
any  time  the  locator  of  any  mining  claim 
heretofore  or  hereafter  located,  or  his  as- 
signs, shall  apprehend  that  his  original  certifi- 
cate was  defective,  erroneous,  or  that  the  re- 
quirements of  the  law  had  not  been  complied 
with  before  filing,  or  shall  be  desirous  of 
changing  his  surface  l)oundaries,  or  of  taking 
in  any  part  of  an  overlapping  claim  which 
has  been  abandoned,  or  in  case  the  original 
certificate  was  made  prior  to  the  passage  of 
this  hiw,  and  be  shall  I)e  desirous  of  securing 
the  benefits  of  this  act,  such  locator,  or  his 
assigns,  may  file  an  additional  certificate, 
subject  to  the  provisions  of  this  act:  pro- 
vided, that  such  relocation  does  not  interfere 
with  the  existing  rights  of  others  at  the  time 
of  such  relocation,  and  no  such  relocation  or 
other  record  thereof  shall  preclude  the  claim- 
ant or  claimants  from  proving  any  such  title 
or  titles  as  he  or  they  may  have  held  under 
previous  location."  Gen.  St.  1883,  g  2409. 
The  amended  location  certificate  presupposes 
and  is  based  upon  an  orl^nal.  Hallack  was 
only  able  to  file  an  amended  location  cer- 
tificate by  reason  of  the  fact  that  the  orig- 
inal had  been  filed  by  his  grantors.  Under 
the  statute  he  was  permitted  to  take  In  ad- 
ditional territory  without  making  a  new  dis- 
covery, and  patent  the  same,  without  any 
additional  outlay  in  the  way  of  labor  and 
improvements.  He  took  advantage  of  the 
title  held  in  common  by  himself  and  hia  co- 
tenants,  and  the  common  expenditure  made 
by  all,  for  the  purpose  of  securing  additional 
territory.  If  this  had  been  done  by  reason  of 
his  being  a  tenant  in  common  alone,  there 
can  be  no  question  but  that  the  title  thus 
acquired  would  have  inured  for  the  benefit  of 
all,  but  it  is  claimed  in  tlfis  case  that  be  is 
relieved  of  this  duty  by  reason  of  his  posi- 
tion as  trustee;  it  l)eing  urged  that,  as  such 
trustee,  his  duty  to  his  cestui  que  trust  was 
fully  discharged  by  compliance  with  the  let- 
ter of  his  contract,  which  letter,  it  Is  said, 
required  him  to  deed  to  them  their  propor- 
tionate interests  in  the  Little  Nell  lode-min- 
ing claim,  as  the  same  was  located  at  the 
time  he  assumed  the  duties  of  trustee  with 
reference  to  the  property. '  The  answer  to 
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this  contention  ot  counsel  Is  found  In  the 

manner  and  means  resorted  to  by  Hallack 
In  acquiring  title  to  the  additional  territory. 
As  we  have  seen,  he  was  enabled  to  do  this 
by  reason  of  his  trusteeship.  In  the  ab- 
sence of  such  relation,  he  could  not  have 
filed  an  additional  location  certificate,  unless 
for  the  benefit  and  in  the  names  of  all.  An 
additional  location  certificate  must  be  based 
upon  an  original,  and  relate  back  to  the 
first  location.  Strepey  v.  Stark,  7  Colo.  614, 
5  Pac.  111.  To  permit  Hallack  to  retain 
in  his  own  right  and  for  his  individual  use 
this  additional  territory  would  be  to  allow 
him  to  reap  an  advantage  from  the  trust 
property,  and  from  his  relation  to  it  as  trus- 
tee. This  cannot  be  permitted.  A  trustee 
will  not  be  allowed  to  reap  any  profit  or 
gain  any  advantage,  directly  or  Indirectly, 
from  a  trust  estate,  or  his  relation  to  it. 
This  rule  is  necessary  for  the  protection  of 
trust  estates.  It  has  its  foundation  in  the 
soundest  principles,  and  is  approved  by  all  the 
authorities.  Perry,  Trusts,  i  427  at  seq.,  and 
cases  cited;  Lewin,  Trusts,  p.  225  et  seq., 
and  cases  cited. 

There  Is  no  basis  for  the  claim  that  the 
plaintiffs  are  chargeable  with  laches  in  the 
bringing  of  this  suit.  The  deed  to  Hallack 
In  trust  was  for  the  purpose  of  obtaining  a 
patent  to  the  Little  Nell  lode-raining  claim, 
and  this  suit  was  instituted  as  soon  as  the 
patent  reached  the  local  land  office,  and  be- 
fore its  delivery.  It  was  at  the  time  being 
held  for  delivery  upon  application  by  Hal- 
lack, and  this  suit  was  Instituted  in  apt 
time.  The  Judgment  will  be  affirmed.  Af- 
firmed. 

(23  Colo.  $5) 

MILLER  et  al.  v.  PBOPLH. 

(Supreme  Court  of  Colorado.     June  29,  1896.) 

Crimixal   Law  —  Appbal  —  Pbrsdhftioitb  —  Iw- 
STRUCTiosa — Exceptions. 

1.  On  appeal  from  a  judgment  of  conviction, 
where  defendant  fails  to  bring  np  the  evidence, 
the  supreme  court  will  assume  that  the  evidence 
fully  justifies  the  verdict. 

2.  Error  cannot  be  predicated  on  the  court's 
failure,  on  a  trial  for  robbery,  to  give  unrequest- 
ed  instructions  as  to  grand  and  petit  larceny, 
and  as  to  a  defense  of  alibi. 

3.  Where  exceptions  are  taken  to  the  charge, 
the  court's  attention  should  be  called  to  any 
particular  error  in  law  of  which  counsel  desire 
to  com^)lain;  and  an  exception ,  in  terms,  "to 
which  instructions  and  each  and  all  thereof, 
and  to  each  and  every  paragraph  thereof,  the 
defendants  then  and  there  duly  excepted,"  is  too 
general. 

Error  to  district  court,  Arapahoe  county. 

Henry  A.  Miller,  Joseph  Vernon,  and  Mike 
O'Brien  were  convicted  of  robbery,  and  bring 
error.     Affirmed. 

Plaintiffs  in  error,  Henry  A.  Miller,  Jo- 
seph Vernon,  and  Mike  O'Brien  were  con- 
victed in  the  district  court  of  the  crime  of 
robbery,  and  each  sentenced  to  three  years' 
confinement  in  the  state  penitentiary.  It  is 
alleged  in  the  information  that  the  crime 


was  committed  on  the  10th  day  of  July,  A. 
D.  1895,  one  Nels  Christian  being  the  vic- 
tim. The  defendants  were  arrested  shortly 
after  the  offense  was  committed,  and  taken 
before  a  justice  of  the  peace  for  prelimi- 
nary examination.  As  a  result  of  an  inves- 
tigation, the^  were  bound  over  to  await  the 
action  of  the  district  court  The  trial  in  the 
district  court  was  had  on  the  27th  day  of 
August,  1895,  and  the  same  day  the  Jury  re- 
turned a  verdict  of  guilty.  Upon  Septem- 
ber 9th,  sentences  were  imposed.  To  re- 
verse these  judgments  the  defendants  bring 
the  case  here  upon  error. 

J.  W.  Taylor,  for  plaintiffs  in  error.  B.  L. 
Carr,  Atty.  Oen.,  and  Calvin  E.  Reed,  Asst 
Atty.  Gen.,  for  the  People. 


HAYT,  C.  J.  (after  stating  the  facts).  The 
defendants  stand  convicted  of  a  very  grave 
and  heinous  crime.  They  have  not  brought 
the  evidence  to  this  court  for  our  inspection 
or  review.  In  these  circumstances,  we  must 
assume  that  the  evidence  fully  justifies  the 
verdict  of  the  jury.  Under  similar  circum- 
stances the  supreme  court  of  Illinois,  in  the 
case  of  Cochlln  v.  People,  93  111.  410,  uses 
the  following  language:  "We  are  unable  to 
say  what  the  evidence  against  the  defend- 
ant in  error  was,  for  the  reason  be  has  not 
preserved  it  in  the  record.  But  we  are  Jus- 
tified in  assuming  that,  it  was  conclusive  of 
his  guilt,  and  contained  nothing  of  a  palli- 
ating character;  otherwise  his  counsel  would 
have  taken  advantage  of  it,  by  preserving  it 
in  the  bill  of  exceptions.  *  *  *  We  must 
therefore  start  out  with  the  crime  confessed 
upon  the  record,  vrithout  a  single  circum- 
stance to  mitigate  its  enormity."  Upon  this 
record,  we  think  we  are  Justified  In  hold- 
ing plaintiffs  in  error  strictly  to  the  rules 
governing  reviews  in  this  court 

A  large  number  of  errors  are  assigned,  but 
only  two  are  relied  upon,  namely:  First, 
the  failure  of  the  court  to  Instruct  as  to  the 
law  concerning  grand  or  petit  larceny;  sec- 
ond, the  Instruction  upon  the  defense  of  ali- 
bi. As  to  the  first  of  these  assignments  of 
error,  it  is  only  necessary  to  say  that  the 
district  court  was  not  requested  to  instruct 
the  jury  In  reference  to  either  grand  or  petit 
larceny.  If  the  defendants  desired  an  in- 
struction as  to  these  offenses,  they  should 
have  asked  for  it  It  was  not  the  duty  of 
the  court  to  instruct  upon  these  matters,  in 
the  absence  of  such  request.  Whether  it 
would  have  been  proper  to  have  given  such 
instructions,  if  requested,  is  a  question  not 
now  before  the  court 

As  to  the  second  assignment  of  error,  the 
defendants  have  entirely  failed  to  comply 
with  rule  11  of  this  court  (38  Pac.  vi.>, 
which  provides,  inter  alia:  "*  *  *  When 
the  error  alleged  is  to  the  charge  of  the 
court,  the  part  of  the  charge  referred  to 
shall  be  quoted  totidem  verbis  in  the  speci- 
fications: provided,  where  the  charge  is  di- 
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Tided  Into  separate  paragrapbs  or  InBtmc- 
tlons,  which  ate  each  duly  nnmbered,  and 
error  Is  assl^ed  as  to  one  or  more  entire 
paragraphs  or  Instructions,  it  shall  be  suf- 
ficient to  designate  the  part  of  the  charge 
referred  to  by  giving  the  number  prefixed 
to  each  paragraph  or  Instructiqp  so  assigned 
for  error."  Of  course,  the  court  may  waive 
this  requirement,  and  It  may  also,  in  its  dis- 
cretion, notice  any  error  not  assigned,  but 
It  would  be  of  doubtful  propriety  to  waive 
any  requirement  where  the  guilt  of  the  de- 
fendants is  established.  Aside  from  this,  no 
proper  objection  or  exception  was  talien  In 
the  trial  court  to  the  Instructions.  It  is  as 
well  settled  as  any  principle  of  practice 
that,  in  criminal  as  well  as  in  civil  cases, 
courts  of  review  only  sit  for  the  purpose  of 
reviewing  questions  which  were  presented 
below.  Any  practice  which  would  permit 
counsel  to  sit  by  and  permit  the  trial  court, 
through  Inadvertence  or  otherwise,  to  fall 
into  error,  without  making  some  effort  to 
correct  the  same,  is  certainly  not  to  be  en- 
couraged. To  this  practice  is  due  much  of 
the  adverse  criticism  upon  the  delays  inci- 
dent to  the  administration  of  the  criminal 
law  In  the  American  states, — delays  which 
often  result  in  shielding  criminals  from  mer- 
ited punishment,  and  work  a  miscarriage  of 
Justice.  We  think,  where  defendants  are 
represented  by  able  counsel,  they  should  be 
held  to  a  compliance  with  those  salutary 
rules  which  experience  has  shovni  necessary 
to  the  due  administration  of  justice,  and  the 
protection  of  the  state.  For  a  statement  of 
such  pt  these  rules  as  are  applicable  to  the 
record  under  consideration,  we  quote  from 
the  decided  cases:  In  Wray  v.  Carpenter, 
16  Colo.  271,  27  Pac.  219,  it  is  said:  "Ap- 
pellant is  not  in  position  to  raise  this  ques- 
tion. *  •  •  The  record  should  •  *  • 
t'how  that  by  some  proper  objection  he  In- 
vited the  trial  court's  attention  to  the  al- 
leged error,  and  thus  gave  an  opportunity 
f  Jr  its  correction  at  the  time."  In  Railway 
Co.  V.  Ward,  4  Colo.  30,  the  Instructions 
Were  in  the  nature  of  a  general  charge,  and 
the  exception  was  taken  as  follows:  "To 
the  giving  of  which  Instructions,  and  each 
and  every  of  them,  the  defendant,  by  Its 
counsel,  tiien  and  there  excepted."  It  was 
held  Insufliclent  In  reference  to  a  similar 
charge,  this  court,  in  the  case  of  Keith 
V.  Wells.  14  Colo.  321,  23  Pac.  903,  said: 
"Where  the  charge  Is  given  orally,  as  In  this 
case,  the  judge  will  often  fall  Into  errors 
which  would  be  corrected  if  his  attention 
was  called  to  them  at  the  time;  and  coun- 
sel, being  listeners,  are  more  apt  to  notice 
such  errors  than  the  judge  himself,  and. 
falling  to  call  his  attention  thereto,  they  will 
be  considered  as  waived.  *  *  •  The  ex- 
ceptions, taken  singly  or  together,  did  not 
call  the  attention  of  the  court  to  any  particu- 
lar error  in  law  of  which  counsel  desired 
to  complain."  See,  also.  Lincoln  v.  Claflln. 
7  Waa  132;   Beaver  t.  Taylor,  93  U.  S.  4U; 


Ayrault  t.  Bank,  47  N.  T.  670.  Hie  gen- 
eral rule  in  criminal  cases  Is  the  same  as  in 
civil,  and  in  criminal  cases  errors  may  b» 
waived  by  failing  to  object  at  the  propei 
time.  Ryan  v.  People,  21  Colo.  119,  40  P.-ic 
775;  BIsh.  Or.  Proc.  117-12(5;  Elliott,  App. 
Proc.  {  290  et  seq.  By  consent  the  charge 
of  the  court  In  this  case  was  given  orally, 
and  afterwards  reduced  to  writing.  It  oc- 
cupies several  typewritten  pages,  and  the 
only  exception  taken  to  such  charge  was  at 
its  conclusion,  when  counsel  said,  "To  which 
instructions,  and  each  and  all  thereof,  and 
to  each  and  every  paragraph  thereof,  the 
defendants  then  and  there  duly  excepted." 
This  manner  of  taking  exceptions  has  been 
repbatedly  condemned,  as  we  have  shown. 
It  does  not  direct  the  attention  of  a  court 
to  any  particular  one  of  the  many  legal 
propositions  enunciated  in  the  charge.  So 
far  as  enlightening  the  trial  court  as  to  the 
particular  objection  now  relied  upon,  coun- 
sel might  as  well  have  remained  silent  Id 
criminal  as  well  as  In  civil  cases,  a  bona 
fide  effort  should  be  made  in  the  trial 
court  to  correct  errors.  In  order  that  assign- 
ments thereon  may  be  available  upon  re- 
view. Of  the  nature,  amount,  or  character 
of  the  evidence  of  an  alibi,  or  whether  It 
covers  the  whole,  or  only  a  portion,  of  the 
time  of  the  commission  of  the  offense  char- 
ged, we  are  not  advised.  Therefore  the 
guilt  of  these  defendants  must  be  presum- 
ed, upon  this  appeal,  in  the  absence  of  the 
evidence  from  the  record,  and  the  judgment 
will  be  affirmed.    Affirmed. 


{23  Colo.  33) 
WATERS  V.  PEOPLE. 
(Supreme  Coart  of  Colorado.     Jane  16,  1S9Q.) 

Cbcbltt  to  Animals— Sbootino  Dotes  rnoji 
Trap. 
Under  Mills'  Ann.  St.  8  104.  providing  thnt 
eTery  person  who  "tortures,  torments,  ♦  •  * 
or  needlessly  mutilates  or  kills"  any  animal, 
shall,  on  conviction,  be  punished,  etc.,  a  raomber 
of  a  gun  club,  sbootinK  for  amnspinent  doves 
from  a  trap,  some  of  which  were  wounded  and 
afterwards  killpd,  and  others  escaped  npiinreutly 
nnhurt,  those  kilted  being  used  for  food,  is  liable. 

Error  to  El  Paso  county  court. 
Frank  A.  Waters  was  convicted  of  cruelty 
to  animals,  and  appeals.     Affirmed. 

Rhett  &  Jones  and  Wells,  Taylor  &  Taylor, 
for  plaintiff  in  error.  J.  C.  Helm,  Byron  L. 
Carr,  Atty.  Gen.,  and  Calvin  B.  Reed,  Aast 
Atty.  Gen.,  for  the  People. 

CAMPBELL,  J.  This  prosecution.  Insti- 
tuted by  the  humane  society  before  a  Justice 
of  the  peace  of  El  Paso  county,  where  the 
plaintiff  In  error  (defendant  below)  was 
found  guilty  and  sentenced  to  pay  a  fine,  re- 
sulted in  a  conviction  and  a  fine  in  the  county 
court  of  that  county  in  the  trial  upon  defend- 
ant's appeal.  To  this  latter  judgment  the 
defendant  prosecutes  hla  writ  of  error  in 
thla  court. 
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In  the  county  court,  by  an  agreement  of 
parties,  the  cause  was  submitted  to  the  decl-. 
slon  of  the  court,  without  a  jury,  upon  this 
agreed  statement  of  facts:  "The  defendant 
was  at  the  time  of  the  matter  complained  of 
In  this  case  a  member  of  what  Is  known  as 
the  'Country  Club,'  the  same  being  an  organ- 
ization of  gentlemen  for  the  purpose  of 
amusement,  and  Its  oi)eratlons  were  carried 
on  in  El  Paso  county,  Colorado.  That  on  or 
about  the  12th  day  of  January,  1895,  the  de- 
fendant, together  with  other  members  of  said 
club,  owned  forty  (40)  live  doves,  which  they 
had  obtained  and  kept  ta  confinement  for 
the  purpose  of  using  them  as  targets  to  shoot 
at  for  their  amusement.  That  at  said  time 
the  doves  were  placed  In  traps  singly,  and  re- 
leased therefrom,  and  then  and  there  shot  by 
the  defendant  as  targets  for  sport  and  amuse- 
ment of  himself  and  other  members  of  the 
club.  That  some  of  the  doves  were  shot  and 
killed'  outright  by  defendant,  while  some 
were  wounded,  and  then  captured  and  Imme- 
diately killed  by  persons  employed  for  that 
purpQse.  Others  shot  by  defendant  escaped 
apparently  unhurt.  It  was  impossible  to 
Imow  whether  all  were  unhurt  or  not,  or 
whether  they  were  seriously  injured  or  not. 
That  the  wounding  of  said  doves  was  not 
for  the  purpose  of  inflicting  pain  or  to  tor- 
ture the  same  thereby,  but  resulted  from 
want  of  skill;  the  purpose  of  the  defendant 
being  then  and  there  to  kill  the  birds  out- 
right. That  the  doves  which  were  killed 
outright  or  wounded,  and  then  captured  and 
killed,  were  subsequently  used  as  food  by 
defendant  and  others."  The  validity  of  the 
judgment  below  depends  upon  the  construc- 
tion of  the  following  provisions  of  our  stat- 
ute: "Every  person  who  •  •  •  tortures, 
torments,  •  •  *  or  needlessly  mutilates  or 
kills  •  •  •  any  animal,  or  causes  or  pro- 
cures it  to  be  done,  *  •  •  shall,  upon  con- 
viction, be  punished,"  etc.  Mills'  Ann.  St  S 
104.  "In  this  Hct  the  word  'animal'  shaB  be 
held  to  include  every  living  dumb  creature; 
the  words  torture,'  'torment'  and  'cruelty' 
shall  be  held  to  include  every  act,  omission 
or  neglect  whereby  unnecessary  or  unjustlfl- 
able  pain  or  suffering  is  caused,  permitted,  or 
allowed  to  continue  when  there  is  a  reasona- 
ble remedy  or  relief  •  *  •."  Mills'  Ann. 
St.  §  117.  While  this  controversy  is  real,  and 
the  prosecution  was  Instituted  by  the  humane 
society  in  good  faith,  counsel  for  the  people 
and  the  defendant,  both  in  the  court  below  and 
here,  with  the  sole  desire  to  obtain  a  decision 
upon  the  legal  proposition  involved,  have, 
with  commendable  accord,  eliminated  all 
matters  the  consideration  of  which  might 
tend  to  embarrass  or  obscure  the  one  vital 
question  In  the  case.  It  Is  proper  further  to 
remark  that  the  plaintiff  In  error  is  not 
chargeable  with  moral  delinquency,  or  with 
malicious  intent  wantonly  to  violate  a  law  of 
the  land,  but,  rather,  as  a  law-abiding  citizen, 
lie  has  purposely  done  the  act  complained  of. 
In  order  to  furnish  a  test  case  wherein  may 
v.46P.no.2— 8 


be  determined  his  controverted  right,  and 
that  of  his  associates,  to  shoot  live  birds  from 
a  trap  for  sport  and  amusement.  At  the  com- 
mon law  the  act  done  would  not  be  a  crime 
or  a  misdemeanor.  If  it  is  such  now,  it  Is  be- 
cause of  our  statute.  As  an  abstract  ques- 
tion, men  of  equal  refinement  and  intelli- 
gence, either  because  of  a  difference  in  taste 
or  training,  or  in  their  surroundings  and  occu- 
pations, might  well  differ  as  to  the  moral 
obliquity  of  the  act  of  shooting  live  doves  as 
they  were  released  from  a  trap.  The  schol- 
arly ascetic,  whose  chief  pleasures  are  found 
in  the  library,  or  the  man  whose  life  Is  devot- 
ed to  the  welfare  of  the  lower  animals,  might 
suffer  excruciating  pain  if  such  an  act  was 
committed  In  his  presence;  while  the  sports- 
man, whose  recreations  are  gunning  and  fish- 
ing, might  look  with  pleasure  upon  what,  to 
him,  was  "an  ancient  and  honorable  pas- 
time." What  Is  a  popular  diversion,  or  a 
harmless  amusement,  cannot  always  be  ac- 
curately determined.  That  which  was  so 
considered  in  the  decade  past  may  not  be  so 
regarded  to-day,  and  that  which  is  so  to-day 
may  be  tabooed,  as  such,  in  the  near  future; 
and  so  men  equally  conscientious,  intelligent, 
and  law-abiding,  may,  not  only  at  different 
times,  but  during  the  same  period  of  time, 
differ  as  to  these  questions.  It  is  of  common 
knowledge  that  within  the  past  few  years,  as 
incident  to  the  progress  of  civilization,  and 
as  the  direct  outgrowth  of  that  tender  solici- 
tude for  the  brute  creation  which  keeps  pace 
with  man's  increased  knowledge  of  their  life 
and  habits,  laws,  such  as  the  one  under  con- 
sideration, have  been  enacted  by  the  various 
states  having  the  common  object  of  protect- 
ing these  dumb  creatures  from  ill  treatment 
by  man.  Their  aim  is  not  only  to  protect 
these  animals,  but  to  conserve  public  morale, 
both  of  which  are  undoubtedly  proper  sub- 
jects of  legislation.  With  these  general  ob- 
jects all  right-minded  people  sympathize. 
There  may  be,  however,  and  are,  radical  dif- 
ferences of  opinion  as  to  the  extent  to  which 
such  legislation  ought  to  go.  With  the  policy 
or  wisdom  of  such  enactments  we  have  noth- 
ing to  do.  Our  duty,  and  our  only  concern, 
is  to  give  proper  effect  to  such  legislation, 
and  to  interpret  or  construe  its  provisions  In 
the  light  of  the  object  which  the  general  as- 
sembly- had  in  view  when  the  law  was  pass- 
ed, in  response  to  the  demand  of  an  enlight- 
ened public  sentiment.  We  have  been  much 
aided  by  the  learned  counsel  in  their  briefs 
and  by  their  oral  arguments,  and  by  the  au- 
thorities which  their  research  has  discovered. 
The  cases  in  point  are  Com.  v.  Lewis,  140  Pa. 
St.  261,  21  Atl.  39«;  State  v.  Bogardus,  4  Mo. 
App.  215;  Com.  V.  Turner,  145  Mass.  29C,  14 
N.  B.  130;  State  v.  Porter,  112  N.  C.  887,  IC 
S.  B.  915.  Other  authorities  bearing  upon 
this  statute  are  Ford  v.  Wiley,  23  Q.  B.  Div. 
'203;  Grise  v.  State,  37  Ark.  456;  Hodge  v. 
State,  11  Lea,  528. 

The  Pennsylvania  statute  (P.  L.  1860.  p.  22> 
Is:    "Any  person  who  shall    •    •    •    wanton- 
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ly  or  «^^ueilly  Ultreat  •  •  •  any  animal" 
shall  be  punished.  The  Missouri  statute 
(Laws  1874,  p.  112)  Is:    "If  any  person  shall 

•  •  •  torture,  torment,  ♦  •  •  needless- 
ly mutilate  or  kill  *  •  •  any  living  crea- 
ture, he  shall  be  punished,"  etc.  The  Massa- 
chusetts statute  (Pub.  St  c.  207,  i  53)  is: 
"Every  owner  •  •  •  or  person  having 
charge  or  custody  of  an  animal  who  •  •  » 
knowingly  and  willfully  authorizes  or  permits 
It  to  be  subjected  to  unnecessary  torture, 
suffering  or  cruelty  of  any  kind,  shall  be  pun- 
ished," etc.  The  North  Carolina  Code  (sec- 
tion 24S2)  is:    "If  any  person  shall  willfully 

•  *  •  torture,  torment,  •  •  •  or  need- 
lessly mutilate  or  kill  ♦  •  ♦  any  •  •  • 
animal,"  etc. 

In  the  case  before  the  Pennsylvania  court 
the  special  verdict  of  the  jury  was  that  the  de- 
fendant was  a  member  of  a  gun  club,  which 
held  pigeon-shooting  matches  for  a  test  of 
skill  of  marksmanship.  At  one  of  these  match- 
es, for  said  purpose,  the  defendant  with  a  gun 
flred  upon  pigeons  liberated  from  a  trap,  and 
killed  one  and  woimded  another.  The  wound- 
ed bird  alighted  upon  a  tree,  when  it  was  soon 
killed  by  a  member  of  the  club,  according  to 
the  prevailing  custom,  and  the  two  pigeons 
thus  killed  were  then  sold  for  food,  as  the  rule 
of  the  club  provided.  Upon  these  facts  the 
court  held  that  the  case  was  not  within  the 
statute.  The  object  of  the  defendant  being  to 
acquire  skill  and  perfect  himself  in  shooting  on 
the  wing,  the  fact  tbat  in  such  exercise  he 
wounded,  but  did  not  kill,  one  of  the  birds, 
was  held  not  to  constitute  the  act  an  unlawful, 
wanton,  or  cruel  shooting  or  wounding.  The 
learned  chief  Justice  who  wrote  the  opinion 
concludes  by  saying:  "We  do  not  say  there 
might  not  be  a  violation  of  the  act  at  a  shoot- 
ing match,  but,  in  our  view,  the  facts  found 
by  the  Jury  do  not  bring  this  case  within  it" 

So  far  as  we  are  advised,  the  Missouri  stat- 
ute has  not  been  before  the  supreme  court  of 
that  state,  but  in  the  case  cited  supra  the  St 
Louis  court  of  appeals  has  passed  upon  it 
The  facts  were  that  as  a  man  threw  up  pigeons, 
two  at  a  time,  the  defendant  shot  and  killed 
them  in  the  air  with  a  gun,  to  show  his  skill, 
and  the  pigeons  so  killed  were  eaten  as  food. 
The  court,  speaking  by  Hayden,  J.,  held  that 
the  pigeons  were  not  "needlessly  or  unneces- 
sarily" killed,  but  that  the  killing,  done  In  the 
indulgence  of  a  healthful  recreation,  and  dur- 
ing "an  exercise  tending  to  promote  a  strength, 
bodily  agility,  and  courage,"  cannot  be  con- 
sidered as  a  violation  of  the  statute.  The 
court  refers  to  and  emphasizes  the  fact  that 
there  was  "no  mutUation,  or  anything  ap- 
proaching to  it."  What  would  have  been  the 
decision  of  the  court  had  there  been  in  that 
case,  as  there  was  here,  a  wounding  and  mu- 
tilating of  a  number  of  the  birds,  we  can  only 
conjecture.  Upon  a  rehearing,  Lewis,  P.  J., 
said  that  the  test  of  judicial  interpretation  of 
the  statute  was  wtiat  application  of  the  de- 
scriptive words  employed  was  intended  by  the 
legislature.     WhUe  the  learned  Judge  found 


no  moral  justiflcatlon  for  the  acts  charged  in 
the  general  truth  that  the  policy  of  a  good 
government  was  not  to  suppress  innocent  man- 
ly exercise,  nevertheless  he  could  not  believe 
that  it  was  within  the  legislative  contempla- 
tion, by  an  indefinite  prohibition,  to  interfere 
with  pigeon  shooting  from  traps,  which  for  so 
long  a  time  had  been  Identified  with  a  mere 
popular  diversion  that  was  not  considered 
needless. 

These  are  the  only  cases  cited  by  plalnUfC 
In  error  which  support  his  construction  of  our 
statute.  It  will  be  observed  that  the  Penn- 
sylvania statute  ia  not  so  broad  as  ours,  and 
contains  no  prohibition  against  needlessly  mu- 
tilating or  torturing,  as  does  our  statute,  and 
is  aimed  only  at  wanton  and  cruel  ill  treat- 
ment Had  it,  in  these  particulars,  contained 
provisions  like,  or  similar  to,  ours,  and  had 
the  facts  been  the  same  as  in  the  case  at  bar, 
the  court  might  have  considered  the  statute 
violated.  The  Missouri  statute  in  its  specific 
inhibitions  is  very  much  like  ours,— substan- 
tially the  same,— and  were  the  facts  of  the 
Bogardus  Case  and  the  one  under  considera- 
tion the  same,  the  former  would  be  on  all  fours 
with  tills,  and  a  precedent  precisely  in  point; 
but,  as  there  was  no  mutilation  of  the  pi- 
geons, as  in  the  case  at  bar,  we  are  justified  in 
the  inference  that  the  decision  might  have 
been  different,  as  the  court  called  special  at- 
tention to  the  fact  that  there  was  nothing  ap- 
proaching to  a  mutilation  of  the  birds.  In  the 
Turner  Case,  supra,  the  defendant  had  charge 
of  a  fox,  and  permitted  it  to  he  turned  loose 
to  be  hunted  by  dogs,  which  pursued,  caught, 
and  mangled  the  fox.  This  was  held  to  be 
a  violation  of  the  statute,  and  against  pul)- 
lic  morals,  which  the  statute  sought  to  pro- 
tect The  reasoning  of  the  court  is  instruc- 
tive, and,  as  it  seems  to  us,  conclusive.  At 
the  common  law  fox  hunting  and  shooting 
pigeons  from  a  trap  were  equally  lawful,  and 
if  fox  hunting,  in  the  circumstances  stated,  is 
prohibited,  so,  too,  is  shooting  at  captive 
pigeons  liberated  from  a  trap.  In  the  North 
Carolina  case  the  facts  were  identical  with 
the  facts  in  this.  Indeed,  the  agreed  state- 
ment of  facts  in  this  record  seems  to  have  been 
copied  literally  from  the  special  verdict  in  that 
case,  with  such  clianges  only  as  were  neces- 
sary as  to  the  name  of  the  club  and  the  coun- 
ty, and  using  the  w<wd  "doves"  in  this  state- 
ment instead  of  "pigeons"  in  the  special  ver- 
dict The  North  CSarolina  statute,  unlike  the 
others  quoted,  contains  the  same  definition  of 
"tortiu«,"  "torment"  and  "cruelty"  as  does 
our  statute,  and  the  decision  there  was  that 
the  statute  was  violated. 

The  holdlDg  of  the  Massachusetts  and  North 
Carolina  courts  is.  In  our  judgment  not  only 
warranted  under  their  reEi)ective  statutes,  but 
Is  in  harmony  with  the  advance  in  enlightened 
public  opinion  at  this  day  as  to  the  protection 
of  dumb  animals,  which,  we  think,  was  un- 
questlMiably  within  the  contemplation  of  the 
legislative  mind  at  the  time  of  the  enactment 
of  OUT  statute.    Indeed,  it  would  seem  that  the 
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language  of  our  statute  is  too  plain  for  con- 
struction. In  the  North  Carolina  statute,  like 
ours,  the  words  "torment,"  "torture,"  and  "cru- 
elty" include  every  act  whereby  unnecessary 
or  unjustifiable  pain  or  suffering  is  caused. 
The  Bhooting  of  wild  animals,  in  the  forest  and 
fishing  in  the  streams  do  not  come  within  the 
statute.  We  have  other  laws  covering  these 
things,  and  they  are  permitted  at  certain  sea- 
sons of  the  year.  Every  act  that  causes  pain 
and  Buffering  to  animals  is  not  prohibited. 
Where  the  end- or  object  in  view  is  reasonable 
and  adequate,  the  act  resulting  in  pain  is,  in 
the  sense  of  the  statute,  necessary  or  justifia- 
ble, as  where  a  surgical  operation  is  performed 
to  save  life,  or  where  the  act  is  done  to  pro- 
tect life  or  property,  or  to  minister  to  some  of 
the  necessities  of  man.  But  the  Idlling  of  cap- 
tive doves  as  they  are  released  from  a  trap, 
merely  to  Improve  one's  sUll  of  marksman- 
ship, or  for  sport  and  amusement,  though  there 
Is  no  specific  intention  to  inflict  pain  or  torture, 
is,  within  the  meaning  of  this  act,  unnecessary 
and  unjustifiable.  The  same  degree  of  sldll 
may  otherwise  be  readily  acquired,  and  so 
there  was  no  necessity  for  the  shooting  of  these 
doves.  Other  rational  sport  and  amusement 
are  within  easy  access  of  the  gentlemen  of 
the  Coimtry  Club,  and  so  the  avowed  object 
of  this  shooting  is  neither  adequate  nor  rea- 
sonable;  hence,  under  this  act,  unjustifiable. 

Where,  as  here,  the  acts  charged  are  admit- 
tedly done,  not  to  furnish  food,  but  merely  for 
the  sport  and  amusement  of  the  defendant  and 
his  associates,  the  facts  clearly  bring  the  case 
within  the  ban  of  the  statute.  In  contempla- 
tion of  this  law,  the  pain  and  suffering  caused 
by  such  acts  are  disproportionate  to  the  end 
sought  to  be  attained,  and  furnish  no  ade- 
quate or  reasonable  excuse  for  the  acts  which, 
to  be  necessary  or  jusUflable,  must  be  prompt- 
ed by  a  worthy  motive  and  a  reasonable  ob- 
ject The  judgment,  for  the  reasons  given.  Is 
affirmed.    Affirmed. 


(23  Oblo.  99) 

SHARP    V.  McINTIRB. 

(Supreme  Court  of  Colorado.     June  p9,  1896.) 

Elections— Voters— RESIDBNCE—DECI4A.R4.TION8— 
Rks  Ge9T.«— Witness— Competenot. 

1.  Const,  art.  7,  §  1  (Mills'  Ann.  St  §  1571), 
which  requires  a  voter  to  reside  in  the  state 
six  montlis  immediately  precediog  an  election, 
to  be  entitled  to  vote,  means  an  actual  settle- 
ment within  the  state,  adopted  as  a  fixed  habi- 
tation. 

2.  On  the  issue  of  residence  of  voters,  declara- 
tions made  by  them  at  the  time  of  voting,  in 
the  presence  of  the  judges  of  election,  are  ad- 
missible as  a  part  of  the  res  gestse. 

3.  Where  declarations  were  made  through  an 
interpreter,  a  witness  is  competent  to  testify  to 
such  declarations  only  as  he  understood  without 
the  aid  of  the  interpreter. 

Appeal  from  Lincoln  county  court. 

Action  by  Robert  B.  Sharp  against  Archi- 
bald Mclntire,  to  contest  an  election  as 
county  commissioner.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 


At  the  general  election  of  1895  in  Lincoln 
county,  Colo.,  Robert  B.  Sharp  and  Archi- 
bald Mclntire  were  rival  candidates  for  the 
office  of  county  commissioner  of  said  coun- 
ty. Upon  the  canvass  of  the  votes  cast  at 
such  election  for  that  office,  Mclntire  was 
elected  by  a  majority  of  four  votes,  and  a 
certificate  of  election  Issued  to  him.  His 
election  is  contested  by  Sharp  upon  the  sole 
ground  that  there  were  cast  in  Rush  Creek 
voting  precinct.  No.  5,  in  said  county,  nine 
votes  for  Mclntire  which  were  Illegal,  by 
reason  of  the  lack  of  the  residence  qualifica- 
tion of  the  voters  casting  the  same,  in  this, 
to  wit:  that  the  true  place  of  residence  of 
eight  of  said  illegal  voters— Trinidad  Gomez, 
Nazarus  OaUegos,  Andreas  Medina,  Victor 
Analllna,  Vincent  Garcia,  Juan  Martinez, 
Antonio  Martinez,  and  Francisco  Quintana 
—was  at  the  date  of  said  election  In  the 
territory  of  New  Mexico,  and  the  true  resi- 
dence of  one  Alario  Medina  was  at  the  time 
in  Costilla  county,  Ck>lo.  It  is  admitted  in 
the  pleadings  that  said  votes  were  cast  for 
Mclntire.  Trinidad  Gomez  was  introduced 
as  a  witness  on  the  part  of  contestor.  His 
testimony  was  to  the  effect  that  his  home, 
and  also  that  of  Francisco  Quintana,  Naza- 
rus Gallegos,  and  Antonio  Martinez,  was  at 
Cerro,  N.  M.,  where  their  wives  and  fami- 
lies lived;  that  they  came  to  Lincoln  coun- 
ty., Colo.,  in  the  spring,  to  work  during  the 
summer,  and  at  the  close  of  their  season's 
work  returned  to  their  homes  and  families, 
at  Cerro,  N.  M.;  that  he  (<3omez)  had  been 
In  the  habit  of  so  coming  to  Colorado  since 
1890;  that  the  others  had  also  been  doing 
the  same  for  several  years;  that  in  1895 
he  came  on  March  27th,  to  remain  eight 
months;  that  when  be  was  subpoenaed  as 
a  witness  'In  the  case  he  was  on  his  way 
home,  having  received  word  that  his  wife 
was  sick;  that  the  other  parties  named 
had  then  returned  to  their  homes,  in  New 
Mexico;  that  these  parties  did  not  bring 
their  wives  or  families  to  Lincoln  county. 
He  testified  that  he  did  not  know  Andreas 
Medina,  Alario  Medina,  or  Juan  Martinez. 
Sharp  was  sworn  in  his  own  behalf,  and  tes- 
tified that  he  was  appointed  watcher  and 
challenger  at  the  polls  in  Rush  Creek  vot- 
ing precinct.  No.  6,  at  the  election  on  No- 
vember 5,  1895,  and  that  he  challenged  the 
above-named  parties'  right  to  vote  at  such 
election.  Upon  objection  by  counsel  for  con- 
testee,  witness  was  not  allowed  to  testify 
to  the  conversation  he  had  with  these  par- 
ties. His  counsel  thereupon  offered  to  prove 
by  him  that  he  (Sharp),  at  the  time  these 
parties  appeared  to  cast  their  vote,  had  the 
following  conversation  with  them:  That 
when  Trinidad  Gomez,  Francisco  Quintana, 
and  Nazarus  Gallegos  appeared  at  the  polls 
to  cast  their  vote,  he  asked  each  of  them  the 
following  question:  "Q.  Are  you  a  married 
man?"  That  they,  and  each  one  of  them,  an- 
swered: "A.  Yes;  I  am."  That  Sharp  then 
said  to  them,  and  each  one  of  them:    "Q. 
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Where  do  you  live?"  That  they,  and  each 
one  of  them,  answered  the  said  Sharp:  "A. 
At  CeriH),  New  Mexico."  That  said  Sharp 
then  asked  them,  and  each  one  of  them:  "Q. 
Where  do  your  wife  and  family  live?"  And 
that  they,  and  each  one  of  them,  answered 
said  Sharp  that  they  lived  at  Cerro,  N.  M. 
He  also  offered  to  show  by  this  witness  that 
the  same  conversation  occurred,  in  the  same 
Interval  before  they  voted,  with  Andreas 
Medina,  Vincent  Garcia,  Juan  Martinez,  and 
Antonio  Martinez,  and  that  the  conversa- 
tions were  Identically  the  same,  except  that 
said  voters  did  not  state  the  name  of  the 
town,  but  limited  their  answers  to  the  fact 
that  they  and  their  wives  and  children  lived 
and  resided  in  New  Mexico.  Counsel  offer- 
ed to  show  by  the  same  witness  that  he 
had  a  similar  conversation,  under  similar 
circumstances,  with  Alarlo  Medina,  who 
stated  that  his  residence  and  the  residence 
of  his  family  was  in  the  San  Luis  Valley,  in 
•Costilla  county,  Colo.  Upon  objection  of 
■counsel  for  contestee  this  evidence  was  ex- 
cluded. The  determination  of  the  court  be- 
low was  adverse  to  contestor,  and  in  favor 
of  contestee.  From  this  judgment.  Sharp 
prosecutes  this  appeal. 

Taibot  &  Denison,  for  appellant.  Kinkald, 
•JBiddy  &  Hart  and  T.  J.  Edwards,  for  ap- 
jpiellee. 

GUDDARD,  J.  (after  stating  the  facts). 
One  of  the  essential  qualifications  of  a  voter 
prescribed  by  our  constitution  and  statute 
is  that  he  shall  reside  in  the  state  6  months 
immediately  preceding  the  election  at  which 
he  offers  to  vote,  in  the  county  tfU  days,  and 
in  the  ward  or  precinct  10  days.  Section  1, 
art.  7,  of  the  constitution  (section'  1571,  Mills' 
Ann.  St).  The  merits  of  this  controversy, 
therefore,  depend  upon  the  construction  to 
be  given  to  the  residence  qualification  thus 
prescribed.  It  is  contended  by  counsel  for 
contestee  that  the  word  "reside,"  as  there- 
in used,  signifies  to  dwell,  abide,  or  live 
in  the  stale,  and  that  when  a  person  has 
actually  lived  in  the  state  the  specified  time 
he  meets  this  requirement  With  this  con- 
struction of  the  word  we  cannot  agree.  We 
thinlf  the  residence  therein  contemplated  Is 
synonymous  with  "home"  or  "domicile,"  and 
means  an  actual  settlement  within  the  state, 
and  its  adoption  as  a  fixed  and  permanent 
habitation,  and  requires,  not  only  a  personal 
presence  for  the  requisite  time,  but  a  con- 
currence therewith  of  an  intention  to  malie 
the  place  of  inhabitancy  the  true  home,  and 
that  one  who  has  made  a  home  or  domicile 
in  some  other  state  or  territory,  where  his 
family  reside,  cannot  by  a  sojourn  here  on 
business  or  pleasure,  however  long,  without 
attandoning  such  former  domicile,  acquire  a 
residence,  in  the  constitutional  and  statu- 
tory  sense.  Such  is  the  meaning  and  sig- 
nification given  to  the  word  by  the  courts 
of  other  states,  when  used  for  a  like  pur- 


pose in  their  constitutions.  -  Fry's  Election 
Case,  71  Pa.  St  '60ii;  5  Mete.  (Mass.)  587; 
French  v.  Ldghly,  9  Ind.  475;  State  v.  Aid- 
rich,  14  B.  I.  171.  In  5  Mete,  supra,  in  an- 
swer to  a  question  propounded  by  the  house 
of  representatives,  the  supreme  court  of  Mas- 
sachusetts, construing  a  similar  provision  of 
their  constitution,  held  that  the  words  "shall 
have  resided"  meant  the  same  as  "sliall  have 
had  his  domicile,  or  home,"  and  that  a  stu- 
dent had  no  right  to  vote  at  the  place  where 
he  resided  for  purposes  of  education,  though 
he  had  been  there  more  than  a  year,  uniesis 
his  domicile  was  also  there,  in  Fry's  Elec- 
tion Case,  supra.  Judge  Agnew,  speaking  for 
the  court,  said:  "No  one  doubts  that  one 
domiciled  in  another  state,  but  resident  here 
for  a  special  purpose  of  business  or  pleas- 
ure, is  ineligible  to  election.  •  •  *  It  te 
equally  clear  that  the  electors  of  the  state 
are  those  who  have  their  homes  within  it, 
and  not  elsewhere.  Their  domicile  is  there, 
and  their  home  is  the  place  where  they  per- 
manently reside,  and  to  which  they  Intend 
to  return  when  away  from  it  It  is  also 
clear  that  one  domiciled  in  another  state 
cannot  be  an  elector  here,  though  he  t>e  resi- 
dent here  for  some  temporary  purpose,  or 
on  some  special  business,  and  though  his 
stay  may  be  prolonged  -upwards  of  a  year. 
Therefore,  when  the  constitution  declares 
that  the  electo..  must  be  a  resident  of  the 
state  for  one  year,  it  refers,  beyond  question, 
to  the  state  as  tils  home  or  domicile,  and  not 
as  the  place  of  a  temporary  sojourn."  We 
think  there  can  be  no  doubt  that  in  adopt- 
ing this  constitutional  provision,  the  conven- 
tion intended  to  adopt  it  with  the  construc- 
tion that  had  theretofore  been  given  it.  And 
we  think  the  court  below  erred  in  ignoring, 
as  it  evidently  did,  this  necessary  qualifica- 
tion of  some  of  the  voters  challenged.  It  Is 
further  urged  that  the  court  also  erred  in 
excluding  the  alleged  declarations  of  the 
parties.  While  it  is  held  in  some  of  the  au- 
thorities that  the  unsworn  declarations  of  a 
voter  are  Inadmissible  to  Impeach  his  quali- 
fication to  vote,  when  made  prior  or  sutise- 
quent  to  the  time  of  voting,  upon  the  ground 
that  they  are  hearsay,  and  among  them  the 
case  of  People  v.  Com'rs  of  Grand  C!o.,  7 
Colo.  190,  2  Pac.  91^  we  know  of  no  case 
that  holds  that  such  declarations  are  Inad- 
niissible  when  made  concurrently  with  the 
act  of  voting,  and  constitute  a  part  of  the 
res  gestffi.  Abundant  authority  Is  fotmd  that 
upholds  the  admissibility  of  declarations 
made  tmder  such  circumstances.  Among 
them,  see  Qty  of  Beardstown  v.  City  of  Vir- 
ginia, 81  111.  641;  Rucks  v.  Renfrow,  54 
Ark.  409,  16  8.  W.  6;  Patton  v.  Coates,  41 
Ark.  111.  In  GUleland  v.  Schuyler,  9  Kan. 
569,  wherein  It  was  held  that  statements  of 
third  parties  as  to  the  number  of  times  and 
the  names  under  which  they  voted  were 
hearsay  and  Incompetent  and  were  exclud- 
ed because  relating  to  past  transactions,  yet 
the  court  say,  "These  declarations  were  not 
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made  at  the  polls  by  persoos  conducting  the 
election,  and  so  as  to  malce  part  of  the  res 
gestee;  nor  do  they  accompany  a  principal 
fact  which  they  serve  to  qualify  or  explain." 
We  think,  therefore,  that  the  declarations 
sought  to  be  introduced  in  evidence  in  this 
case,  liaving  been  made  at  the  immediate 
time  of  voting,  in  the  presence  of  the  Judges 
of  election,  were  admissible,  If  properly 
proven;  and  the  court  erred  in  excluding 
them  on  the  ground,  solely,  that  they  were 
hearsay.  It  appears  that  the  conversation 
had  with  some  of  the  parties  was  through 
an  Interpreter,  and  their  answers  were  in 
Spanish.  The  witness,  therefore,  was  com- 
petent to  testify  only  to  such  declarations 
as  be  understood  without  the  aid  of  an  In- 
terpreter. For  the  foregoing  reasons  the 
Judgment  of  the  county  court  Is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


(23  Colo.  S7) 


In  re  HOUSE. 


WILLIAMSON  V.  BOARD  OF  COM'RS  OF 
ARAPAHOE  COUNTY. 

(Supreme  Court  of  Colorado.     June  29,  1896.) 

Cokstiti'tionalLaw— Tkbatmrnt  of  Inebriates 
at  codstt  ezfen-se. 

1.  Const  art.  5,  §  34,  which  declares  that 
"no  appropriation  shall  be  made  for  charitable, 
industrial,  educational,  or  benevolent  purposes, 
to  nay  person,  corporation,  or  community,  not 
under  the  absolute  control  of  the  state,  nor  to 
any  denominationnl  or  sectarian  institution  or 
association,"  relates  to  the  disbursement  of  state 
funds  only,  and'  is  not  violated,  therefore,  by  an 
act  conferring  on  counties  the  power  to  use 
connty  funds  in  the  treatment  and  cure  of  their 
indigent  inebriates  in  the  manner  provided  there- 
by. 

2.  Sess.  Laws  1895,  c.  74,  which  provides  for 
the  sending  of  indigent  inebriates  to  an  insti- 
tute for  treatment  and  cure,  on  petition  of  10 
freeholders  of  the  county,  did  not  extend  any 
gjvernmental  powers  to  the  institute,  within 
the  meaning  of  Const,  art.  5,  i  35,  which  de- 
clares that  'the  general  assembly  shaU  not  dele- 
gate to  any  special  commission,  private  corpora- 
tion, or  asHooiation,  any  power  to  make,  super- 
vise, or  interfere  with  any  mnnicipal  improve- 
ments, money.  prot)erty,  or  effects,  whether  held 
in  trust  or  otherwise,  or  to  levy  taxes,  or  per- 
form any  municipal  function  whatever." 

Error  to  Arapahoe  county  court 

Application,  on  the  petition  of  John  D.  Wil- 
liainaou,  to  send  William  T.  House  to  the 
Keeley  Institute  for  treatment  at  the  county 
expense.  From  a  Judgment  denying  the  ap- 
plication, the  applicant  brings  error.  Re- 
versed. 

Muliahey  &  Rice,  H.  T.  Sale,  and  Charles  M. 
Rlgley,  for  plaintiff  in  error.  Goudy  &  Twit- 
chell,  for  defendant  In  error. 

60DDARD,  J.  An  application  was  made 
to  the  county  court  of  Arapahoe  county,  asK- 
ing  for  an  order  to  send  William  T.  House  to 
the  Keeley  Institute,  at  Denver,  Colo.,  at  the 
expense  of  the  county,  for  treatment  and  cure, 
as  a  drunkard,  under  the  provisions  of  chap- 
ter 74,  Sess.  Laws  1896.   The  proceeding  is  In 


conformity  with  the  requirements  of  the  act 
and  the  f&cts  disclosed  In  the  record  clearly 
bring  the  case  within  its  provisions.  The 
court  bdow  denied  the  order  solely  upon  the 
ground  that  the  statute  was  unconstitutional, 
and  this  Is  the  only  question  presented  for  our 
determination.  The  act,  by  its  first  section, 
provides:  "Any  friend  of  an  habitual  drunk- 
ard, •  •  •  or  any  officer  of  any  charitable 
organization,  may  file  a  i)etitIon  in  the  county 
court  In  the  county  where  such  drunkard  may 
reside,  setting  forth  the  sex,  financial  condi- 
tion, the  age,  as  near  as  may  be,  and  the 
nature  and  extent  of  the  disease  of  such  drunk- 
ard in  reference  to  the  use  of  alcoholic,  nar- 
cotic or  other  stimulants,  and  stating  the  be- 
lief of  petitioner  or  afiSant  that  such  disease 
has  passed  beyond  the  control  of  said  diiink- 
ard,  and  asking  for  an  order  to  send  such 
druniiard  to  an  Institution  for  the  treatment  of 
such  disease  at  the  expense  of  the  comity. 
The  petition  or  affidavit  may  also  contain  such 
other  facts  as  the  applicant  may  deem  proper 
In  order  to  inform  the  court  of  the  condition  of 
such  drunkard.  Such  petition  shall  be  verified 
by  the  petitioner,  and  the  petition  or  aflldavit 
shall  be  approved  and  signed  by  ten  (10)  free- 
holders of  the  county."  Section  2  provides 
for  the  hearing  of  such  petition  upon  notice  to 
the  county  attorney,  and  to  the  drunkard,  un- 
less he  voluntarily  appears,  and  that,  if  it  ap- 
pear to  the  coun^  judge  that  the  matters  set 
forth  In  the  petition  are  true,  and  that  the 
said  drunkard  has  been  a  bona  fide  resident 
of  the  county  at  least  six  months  preceding, 
and  Is  financially  imable  to  pay  for  the  treat- 
ment of  said  disease,  and  has  consented  and 
agreed  thereto,  the  county  Judge  shall  imme- 
diately make  an  order  directing  that  he  be 
sent  to  an  institution  for  the  cure  of  drunk- 
enness within  the  state,  at  the  expense  of  the 
county.  Section  4  provides  for  the  verifica- 
tion and  presentation  of  its  claim  for  the  treat- 
ment of  such  drunkard,  by  the  manager  or  per- 
son In  charge  of  the  Institution  furnishing 
such  treatment  Section  5  provides  that,  upon 
presentation  of  such  claim  "to  the  board  of 
county  commissioners  of  the  county  of  the 
drunkard's  residence,  they  shall  allow  the 
same,  as  in  case  of  other  claims  against  tbe 
county,  and  make  an  order  on  the  county 
treasurer  for  the  payment  of  the  same:  pro- 
vided, all  such  claims  shall  be  reasonable  and 
not  in  excess  of  current  rates;  that  no  such 
claim  shall  be  allowed  for  a  greater  amount 
than  twenty-five  (25)  dollars  per  week  for 
the  treatment,  including  medical  attendance 
and  medicines  of  sach  drunkard,  nor  for  a 
greater  amount  than  seven  (7)  dollars  per  week 
for  his  board,  lodging  and  keeping."  Section 
6  defines  a  drunkard  as  "any  person  who  has 
acquired  the  desire  of  using  alcoholic  or  malt 
drinks,  morphine,  opium,  cocaine  or  other  nar- 
cotic substance  used  for  the  purpose  of  pro- 
ducing taitoxicatlon,  to  such  a  de^ee  as  to  de- 
prive him  or  her  of  reasonable  self-control." 

The  object  sought  to  be  attained  by  this  act 
is  to  provide  for  a  class  of  Its  poor  who  have 
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become  helpless,  and  nnable  to  caie  for  them- 
selves, and  is  clearly  within  the  goTemmental 
functions  of  the  state,  and  a  proper  exercise 
of  legislative  power,  unless  inhibited  by  some 
constitutional  limitation.  The  duty  of  the 
state  to  make  provision  for  the  care  and  main- 
tenance of  those  who,  through  misfortune  or 
disease,  are  unable  to  take  care  of  themselves, 
has  been  too  long  recognized  and  established 
by  the  legislation  of  this  country  to  admit  of 
question.  The  indigent  poor  and  inflnn,  the 
insane,  orphaned  and  dependent  children,  and 
all  destitute  and  helpless  persons  within  its 
sovereignty,  have  ever  been  recognized  as  legit- 
imate recinients  of  its  bounty,  and  their  wel- 
fare as  a  proper  subject  of  its  solicitude  and 
care.  The  proper  exercise  of  this  humane 
duty  ought  not  to  be  interfered  with  unless 
some  constitutional  limitation  plainly  and  un- 
equivocally requires  it  As  was  said  by  Mr. 
Justice  Mulkey,  in  the  case  of  McLean  Co.  v. 
Humphreys,  104  HL  378:  "It  Is  the  unques- 
tioned right  and  imperative  duty  of  every  en- 
lightened government,  in  Its  character  of  par- 
ens patriae,  to  protect  and  provide  for  the 
comfort  and  well-being  of  such  of  its  citizens 
as,  by  reason  of  infancy,  defective  imderstand- 
Ing,  or  other  misfortune  or  Infirmity,  are  un- 
able to  take  care  of  themselves.  The  perform- 
ance of  this  duty  is  justly  regarded  as  one 
of  the  most  important  of  governmental  func- 
tions, and  all  constitutional  limitations  must 
be  so  understood  and  construed  as  not  to  inter- 
fere with  its  proper  and  legitimate  exercise." 
It  Is  contended  by  the  county  attorney  that 
this  act  offends  against  section  34,  art.  6,  of 
our  constitution,  which  declares:  "No  appro- 
priation shall  be  made  for  charitable,  indus- 
trial, educational  or  benevolent  purposes,  to 
any  person,  corporation  or  community  not  un- 
der the  absolute  control  of  the  state,  nor  to 
and  denominational  or  sectarian  Institution  or 
association."  And  also  against  section  35, 
which  provides:  "The  general  assembly  shall 
not  delegate  to  any  special  commission,  private 
corporation  or  association,  any  power  to  make, 
supervise  or  interfere  with  any  municipal  im- 
provements, money,  property  or  eClfects,  wheth- 
er held  in  trust  or  otherwise,  or  to  levy  taxes, 
or  perform  any  municipal  function  whatever." 
The  contention  is  that  section  34  prohibits,  not 
only  the  appropriation  of  state  money  for  the 
purposes  mentioned,  but  as  well  money  be- 
longing to  the  county; .  the  argument  being 
that  a  county  is  a  mere  political  subdivision 
of  the  state,  created  for  the  purpose  of  keep- 
ing the  machinery  of  government  in  motion, 
for  the  convenience  of  the  general  public,— in 
other  words,  that  the  county  Is  a  mere  agency 
and  a  part  of  the  state  government.  Hence, 
if  the  legislature  is  prohibited  from  makhag 
such  appropriations  as  specified  In  section  34, 
it  cannot  authorize  or  require  counties — crea- 
tures of  its  own  making— to  pay  money  for 
the  Inhibited  purposes.  We  think  this  claim 
la  unsound.  The  appropriation  contemplated 
in  section  34  is  of  state  money  only.  Its  lan- 
guage does  not,  in  terms  or  by  intendment. 


limit  the  power  of  the  leglslatare  In  disposing 
of  county  money.  That  article  5,  in  defining 
and  limiting  the  powers  of  the  legislature  in 
the  matter  of  appropriations,  bad  in  contem- 
plation the  disbursement  of  state  funds  only, 
and  their  dlsixisltion  by  the  state  in  Its  corpo- 
rate capacity.  Is  apparent  from  an  examination 
of  other  provisions  therein  contained,  which, 
relate  to  the  subject  of  revenue.  They  treat 
strictly  of  state  matters,  and  the  payment  of 
money  out  of  the  state  treasury.  The  manner 
prescribed  by  section  32  in  which  appropria- 
tions must  be  made  in  itself  precludes  the  idea 
that  the  appropriation  of  other  than  state 
money  was  contemplated  by  the  framers  of 
the  constitution.  We  cannot  doubt  that,  had 
they  intended,  by  section  34,  to  Inhibit  the 
application  of  coimty  and  municipal,  as  well  as 
state  funds,  tc»  the  specified  purposes,  they 
would  have  said  so  In  express  terms,  as  they 
did  In  cognate  sections  in  the  same  Instru- 
ment—notably section  7,  art.  9,  which  inhib- 
its not  only  the  general  assembly,  but  coun- 
ties, cities,  towns,  townships,  schools,  and 
other  public  corpoiutlons  expressly  from  mak- 
ing any  appropriation  from  any  public  fund  in 
aid  of  any  church  or  sectarian  society,  etc.; 
and  section  1,  art.  0,  that  expressly  forbids 
any  county  or  city,  as  well  as-  the  state,  from 
lending  or  pledging  their  credit  to  any  person, 
company,  or  corporation,  etc.  Although,  in 
section  3  of  this  article,  they  limit  the  state  In- 
debtedness, by  section  6  they  also  limit  the 
county  indebtedness.  If,  in  these  instances, 
it  was  deemed  necessary.  In  order  to  extend 
the  hihibition  to  those  municipalities,  to  ex- 
pressly name  them,  It  Is  reasonable  to  Infer 
that,  if  It  had  been  the  Intention  to  Include 
within  the  Inhibition  of  section  34  counties  and 
other  public  corporations,  equally  comprehen- 
sive language  would  have  been  used. 

In  the  case  of  Clark  y.  City  of  JanesvIUe, 
10  Wis.  136,  bonds  Issued  by  the  city  of  Janes- 
vIUe In  aid  of  a  railroad  company  were  at- 
tacked, on  the  ground  that  the  constitution 
prohibited  the  state  from  giving  aid  to  such 
corporation,  and  from  contracting  any  debt 
for  works  of  internal  improvement,  etc.  And  it 
was  argued  there,  as  here,  that  such  inhibition 
applied  to  cities,  towns,  and  counties  also, 
they  being  parts  of  the  state.  Speaking  upon 
the  question  Involved  here,  Paine,  J.,  said: 
"It  Is  said  that  cities,  counties,  and  towns  are 
parts  of  the  state,  constituting  its  political 
divisions,  and  that,  as  such,  they  come  with- 
in the  spirit  and  Intent  of  these  prohibitions; 
that  for  the  state  to  authorize  them  to  loan 
their  credit  In  carrying  on  Internal  Improve- 
ments Is  to  do  Indirectly  what  It  cannot  do 
directly;  and  that  to  sustain  such  a  law  Is  to 
say  that  the  state  may  grant  to  a  part  of  It- 
self the  power  to  do  what  the  whole  cannot, 
and  that  power  may  be  derived  from  a  source 
where  it  does  not  exist  It  Is  manifest  that 
the  whole  question  Is  whether  for  a  city, 
town,  or  county  to  loan  its  credit  Is  a  loan  of 
the  credit  of  the  state,— whether.  If  either  be- 
came a  party  in  carrying  on  works  of  Internal 
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Improvement,  that  makes  tbe  state  a  party 
to  Bucli  woiic.  Clearly,  they  are  not  within 
the  letter  of  the  constitution.  A  city  Is  not 
the  state.  Neither  is  a  town  or  county.  The 
question  then  Is  whether  they  are  within  the 
spirit  of  the  provision,  and  It  seems  to  me 
beyond  doubt  that  they  are  not  On  the  con- 
trary, these  two  sections,  like  nearly  all  in  ar- 
ticle 13,  relate  exclusively  to  the  state  as  a 
whole,  and  were  not  designed  to  regulate  or 
limit  the  powers  of  counties,  cities,  or 
towns."  And  in  the  case  of  Pattlson  v.  Su- 
pervisors, 13  CaL  175,  the  court,  speaking  upon 
a  like  question,  said:  "The  argument,  more 
folly  developed  by  the  learned  counsel,  seems 
to  be  this:  The  state  is  forbidden  by  the  eighth 
article  of  the  constitution  to  create  debts  over 
three  hundred  thousand  dollars,  or  to  loan 
its  credit,  etc.  The  counties  are  component 
parts  of  the  state.  The  state  cannot  author- 
ize the  oreatlon  of  this  debt  by  its  separate 
subdivisions  any  more  than  by  itself  as  a 
whole.  If  this  argument  were  sound,  it 
would  seem  to  follow  that  all  Indebtedness 
of  every  sort  incurred  by  all  the  counties  of 
the  state— the  state  having  exceeded  its  privi- 
leged limit— is  void.  But  the  radical  error  of 
the  argument  is,  this  provision  only  applies 
to  the  state  as  a  corporation,- as  a  political 
sovereign,  represented  by  her  lawmaking 
power.  •  •  •  The  intent  of  this  clause  of 
the  constitution  Is  plain  enough.  It  was  de- 
signed as  a  check  on  legislation,  and  such 
legislation  as  might  create  a  charge  upon  the 
property  of  the  entire  state.  But  it  is  not 
only  unwarranted  by  the  words  of  the  consti- 
tution to  suppose  that  counties  were  included 
In  this  inhibition,  but  it  might  well  have  been 
foreseen  that  the  provision  would  prove  ex- 
tremely embarrassing,  if  it  did  not  entirely 
stop  the  operations  of  those  local  govern- 
ments." Section  10,  art  8,  of  tbe  constitution 
of  New  York,  as  amended  in  1874,  provides 
that  "neither  the  credit  nor  the  money  of  the 
state  shall  be  given  or  loaned  to,  or  in  aid  of, 
any  association,  corporation  or  private  under- 
taking. This  section  shall  not  however,  pre- 
vent the  legislature  from  making  such  provi- 
sion for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  Juvenile  delin- 
quents as  it  may  deem  proper.  Nor  shall  it 
apply  to  any  fund  or  property  now  held,  or 
which  may  hereafter  be  held,  by  the  state  for 
educational  purposes."  By  an  act  of  the  leg- 
islature, passed  in  1871,  the  supervisors  of 
the  county  of  New  York  were  authorized  to 
levy  and  collect,  by  a  tax  upon  the  taxable 
property  of  the  city  and  county  of  New  York, 
the  sum  of  $5,000,  and  to  pay  the  same  to  the 
"Shepherd's  Fold,"  a  private  corporation  or- 
ganized for  the  purpose  of  caring  for  orphan- 
ed and  friendless  children.  In  the  case  of 
Shepherd'o  Fold  v.  Mayor,  etc.,  96  N.  Y.  137, 
the  validity  of  this  act  was  assailed  as  being 
in  contravention  of  the  foregoing  provision  of 
the  constitution,  upon  the  ground  that  the 
money  authorized  to  be  raised  was  money  of 
the  state,  and  its  payment  inhibited  thereby. 


Upon  this  contention  the  court  say:  "The 
first  question  wlilch  arises  Is  whether  the 
money  authorized  to  be  raised  by  the  super- 
visors to  be  paid  over  to  this  institution  was 
money  of  the  state,  within  the  meaning  of 
section  10  of  article  8  of  the  constitution. 
It  seems  to  us  that  the  section  had  reference 
to  money  raised  by  general  taxation  through- 
out the  state,  or  revenues  of  the  state,  or 
moneys  otherwise  belonging  in  the  state 
treasury,  or  payable  out  of  it,  and  not  to 
money  raised  by  ordinary  local  taxation  for 
local  purposes,  and  to  be  disbursed  by  local 
authorities."  To  the  same  effect  are  White  v. 
Boody,  74  Hun,  39,  26  N.  Y.  Supp.  294;  White 
V.  Inebriate  Home,  141  N.  Y.  123,  "35  N.  E. 
1092;  Feeble  v.  Flagg,  46  N.  Y.  401;  State  v. 
Seibert,  123  Mo.  424.  24  S.  W.  750,  and  27  S. 
W.  024. 

We  think  it  would  be,  doing  violence  to 
the  express  letter  and  manifest  intendment 
of  section  34  to  hold  that  It  Inhibits  the  leg- 
islature from  conferring  upon  counties  the 
power  to  use  county  funds  in  the  treatment 
and  cure  of  their  Indigent  Inebriates  in  the 
manner  provided  in  the  act  in  question,  and 
more  clearly  untenable  is  the  claim  that  the 
act  contravenes  tbe  provisions  of  section  35. 
The  design  and  purpose  of  this  section  is  to 
prohibit  the  delegation  to  private  corporations 
of  the  exercise  of  powers  strictly  govern- 
mental, and  we  are  unable  to  perceive  where- 
in the  act  delegates  any  such  power  to  the  in- 
stitute. The  service  it  renders  in  the  treat- 
ment and  cure  of  Inebriates  Is  in  no  sense  the 
performance  of  any  of  the  inhibited  munici- 
pal functions.  While  the  act  may  in  some 
respects  be  defective,  and  subject  to  some  of 
the  criticisms  urged  against  it  it  Is  not  In 
our  opinion,  obnoxious  to  any  of  the  constitu- 
tional objections  urged,  and  must  be  upheld 
as  a  legitimate  exercise  of  legislative  power. 

We  have  carefully  considered  all  the  other 
constitutional  objections  so  ably  and  exhaust- 
ively urged  by  counsel,  but  deem  It  unneces- 
sary to  specifically  comment  upon  them,  since 
our  conclusion  is  that  they  in  no  way  afiCect 
the  validity  of  the  statute.  The  Judgment 
of  the  county  court  Is  accordingly  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 

(23  Colo.  «9) 
SIMPSON  V.  LANGI-BY. 
(Supreme  Court  of  Colorado.     June  29,  1896.) 

PlBADINO— iJHAM    AN8WBK8—  MoTIOH    TO    STBIKE 

Out. 
In  an  action  on  a  note,  on  motion  to  strike 
out  as  sham  an  answer  alleging  that  the  note 
was  only  to  be  paid  out  of  money  to  be  paid 
defendant  on  another  note  wliich  bad  not  yet 
been  paid,  aflSdavits  of  plaintiff  showing  an  ab- 
solute liability  on  defendant's  part,  and  of  a 
third  person  alleging  an  acknowledgment  by 
defendant  of  absolnte  liability,  make  a  prima 
facie  case  authorizing  the  court  to  strike  out  the 
answer. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 
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Action  by  Lawrence  B.  Ijangley  a^alnat 
John  H.  Simpson.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Baxter  &  Filllns,  for  appellant  Clay  B. 
Whltf ord  and  H.  A.  Idndsley,  for  app^ee. 

PER  CURIAM.  This  suit  was  instltated  by 
appellee,  Lawrence  B.  Langley,  against  ap- 
pellant, John  H.  Simpson,  upon  a  promis- 
sory note  executed  by  the  latter  to  the  for- 
mer, under  date  of  November  16,  1892,  and 
payable  90  days  thereafter.  The  note  Is  for 
the  sum  of  $2,500,  with  interest  at  8  per 
cent  per  annum.  It  Is  alleged  that  both 
principal  and  interest  are  due  and  unpaid. 
The  defendant  In  his  answer,  avers  that 
the  note  was  given  In  settlement  of  a  com- 
mission for  the  sale  of  real  estate,  earned 
by  plaintiff  and  defendant  Jointly;  that  as 
a  part  of  the  consideration,  the  purchaser 
had  executed  to  the  defendant  a  note  for 
59,000,  payable  one  year  after  date;  that 
this  amount  represented  the  balance  due  up- 
on the  commission,  out  of  which  plaintiff 
was  to  receive  $2,500;  that  although  the 
larger  note  was  not  by  Its  terms,  to  be- 
come due  until  one  year  after  date,  the  maim- 
er verbally  agreed  with  plaintiff  and  de- 
fendant to  pay  the  same  in  a  short  time; 
and  that  the  $2,500  note  was  executed  and 
delivered  with  the  understanding  that  It 
was  only  to  be  paid  out  of  the  proceeds  of 
the  $9,000  note.  It  Is  further  averred  that 
no  part  of  the  $9,000  note  has  been  paid.  A 
motion  was  Interposed  by  plaintiff  to  strike 
out  this  answer  for  the  following,  among 
other,  reasons:  "Because  the  same  is  sham, 
frivolous,  and  filed  for  the  purpose  of  de- 
lay only."  In  support  of  this  motion,  the 
afiidavits  of  plaintiff  and  another  were  filed. 
After  argument,  the  court  sustained  the  mo- 
tion, ordered  the  answer  stricicen  from  the 
files,  and  rendered  Judgment  for  plaintiff. 
To  reverse  this  Judgment  the  cause  la 
brought  here  by  appeal. 

The  affidavits  filed  in  support  of  the  mo- 
tion purport  to  set  forth  In  detail  the  entire 
transaction  between  the  plaintiff  and  de- 
fendant which  culminated  in  the  eccecu- 
tion  of  the  $2,500  note  in  suit  These  affi- 
davits show  an  absolute  liability  upon  the 
defendant  to  pay  such  note.  In  the  one 
made  by  plaintiff.  It  Is  stated  that  the 
promissory  note  for  $9,000  was  then  past 
due,  and  that  notwithstanding  this  fact,  no 
attempt  had  been  made  to  present  the  same 
for  payment,  but  that  the  defendant  had  re- 
ceived satisfaction  therefor,  and  bad  agreed 
to  snrrender  up  and  deliver  the  note  to  the 
maker.  The  affidavits  further  show  that 
after  the  $2,500  note  fell  due,  appellant  con- 
fessed his  liability  thereon,  and  also  that 
appellee,  shortly  before  bringing  suit  pre- 
sented this  note  to  the  defendant  for  pay- 
ment .and  be  then  said.  In  the  presence  of  a 
witness,  that  be  bad  no  defense^  and  prom- 


ised to  pay  the  note  as  soon  as  he  could 
raise  the  money  with  which  to  do  so.  These 
affidavits  certainly  make  a  prima  facie  case 
against  the  truth  of  the  answer,  and  are 
sufficient  to  call  for  some  explanation  on  the 
part  Of  the  defendant  The  defendant  hav- 
ing failed  to  make  any  showing  in  support 
Of  the  answer,  the  trial  court  was  Justified 
In  sustaining  the  motion  to  strike  out  the 
plea  as  sham,  and  in  rendering  Judgment 
for  plaintiff.  Patrick  t.  McManus,  14  Colo. 
65,  23  Pac.  90;  Dobson  v.  HaUowell  (Minn.) 
64  N.  W.  939;  Seldman  t.  Geib  (Com.  PL> 
11  N.  Y.  Supp.  705.  The  Judgment  of  the 
district  court  will  be  affirmed.    Afilrmed. 


m  Colo.  «$) 
HBISKELL  T.  LAKDRUM. 
(Supreme  Court  of  Colotado.     June  29,  1896.> 
Electioxs— Ballots— MABEiTias. 
Under  Australian  Ballot  Law  1891,  p.  143, 
providing  that  when  a  cross  is  marlsed  m  ink 
against  a  party  device,  indicating  a  vote  for  the 
entire  set  of  candidates,  and  also  another  cross 
in  inl(  against  one  or  more  named  in  anoth<^ 
list,  snch  ballot  shall  only  be  invalid  as  to  any 
officer  ao  doobly  marked,  a  ballot  so  marked 
cannot  be  connted  for  either  candidate  for  the 
office  80  doubly  marked. 

Appeal  from  Morgan  county  court 
Election  contest  instltnted  by  Tyler  T>. 
Helskell  against  Thomas  J.  Landmm  for  the 
office  of  clerk  and  recorder  of  Morgan  coun- 
ty. Judgment  for  defendant  Plaintiff  ap- 
peals.   Affirmed. 

J.  E.  Garrignes  and  W.  A.  Hill,  for  aj^ 
pellant  A,  O.  Patton  and  D.  J.  Davles,  for 
appellee. 

HATT,  O.  J.  The  election  was  held  under 
what  Is  commonly  known  as  the  "Austra- 
lian BaUot  Law"  (Sees.  Laws  1891,  p.  143). 
There  were  three  candidates  for  the  office 
of  clerk  and  recorder  at  this  election,  whose 
names  were  printed  upon  the  official  ballots,  - 
namely,  Heiskell,  Democrat;  Landrum,  Peo- 
ple's party;  and  Richardscm,  Republican, — 
the  rooster  being  the  emblem  of  the  Demo- 
cratic party,  the  cottage  home  the  emblem 
of  the  People's  party,  and  the  eagle  the  em- 
blem of  the  BepublKsm  party.  Tte  official 
canvass  gave  Landrum  a  plurality  of  seven 
votes  over  Helskell,  these  candidates  being 
the  two  highest  upon  the  list  Upon  the 
canvass,  Landmm  was  given  a  certificate  of 
election,  whereupon  Helskell  instituted  thia 
contest  As  a  result  of  the  trial  in  the 
court  below,  the  plurality  of  Landrum  was 
reduced  by  five;  but,  as  the  general  result 
was  not  thereby  changed,  the  court  refused 
to  cancel  his  certificate.  So  far  as  the  as- 
signments of  error  by  appellant  are  con- 
cerned, there  are  but  six  votes  In  dispute 
upon  this  appeal.  Of  these,  four  are  ballots 
mailed,  respectively.  Exhibits  7,  8,  12,  and 
15.  These  ballots  were  not  counted  by  the 
lower  court  but  ballots  marked  11,  13,  and 
14  were  connted  for  appellant  although,  the 
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objection  exists  to  the  entire  scren 
ballots.  The  counting  of  ballots  marked  Ex- 
hibits 11,  18,  and  14,  In  favor  of  appel- 
.lant,  is  assigned  as  cross  error.  The  objec- 
tion to  all  these  ballots  arises  ont  of  the 
following  facts:  Each  of  these  ballots  Is 
marked  by  a  cross  in  ink  placed  by  the 
voter  in  the  square  opposite  the  Repub- 
lican party's  emblem,  while  In  the  list  of  the 
candidates  following  a  cross  is  also  placed 
upon  each  ballot  opposite  the  name  of  Heis- 
kell,  the  Democratic  candidate  for  county 
clerk  and  recorder.  Under  our  statute,  a 
cross  marked  in  ink  against  the  device  of 
an  emblem  of  a  party  indicates  a  vote  for 
the  entire  set  of  candidates  for  that  party, 
while  a  cross  opposite  the  name  of  an  indi- 
vidual candidate  indicates  an  Intention  to 
vote  for  that  individual;  so  that  the  cross 
opposite  the  eagle  upon  the  seven  ballots 
under  consideration  Indicates  an  Intention 
on  the  part  of  the  voters  to  vote  the  en- 
tire list  of  Republican  nominees  printed  on 
the  official  ticket,  while  the  cross  opposite 
the  name  of  Heiskell,  the  Democratic  candi- 
date, would,  if  standing  alone,  indicate  an 
Intention  en  the  part  of  the  voter  to  vote' 
for  that  Individual  for  the  office  of  coimty 
clerk  and  recorder.  Counsel  agree  that  the 
principle  governing  these  seven  ballots  is 
the  same,  and  that  all  should  be  received,  or 
all  rejected.  The  claim  of  appellant  Is  that 
there  are  two  distinct  methods  of  voting,— 
one  general,  and  the  other  particular;  the 
general  method  being  by  placing  a  cross  op- 
posite the  emblem  of  the  party  of  the  votci^s 
choice,  and  the  particular  method  being  by 
making  a  cross  opposite  the  name  of  the 
Cavored  candidates  only.  It  is  further  con- 
tended that,  if  a  voter  has  been  so  thought- 
less or  ignorant  ax  to  adopt  both  these 
methods,  the  particular  should  govern  the 
general,  and  his  ballot  should  be  counted 
accordingly.  Appellee  contends  that,  where 
both  methods  of  marking  the  vote  are  re- 
sorted to,  one  neutralizes  the  other.  In  other 
words,  it  Is  said  that  the  voter,  by  placing  a 
cross  opposite  the  eagle,  thereby  signified  an 
Intention  to  vote  for  Richardson,  the  Re- 
publican candidate  for  clerk  and  recoi'der, 
while  by  placing  a  cross  opposite  the  name 
«f  Heiskell  he  also  voted  for  the  nominee 
of  the  Democratic  party  for  that  office; 
hence  it  Is  argued  that,  the  two  votes  being 
contradictory,  one  nullliaes  the  other,  aLd 
neither  should  be  counted. 

The  statute  provides,  "Where  a  cross  Is 
marked  In  Ink  against  a  device  Indicating  a 
vote  for  the  entire  set  of  candidates,  and  also 
another  cross  In  ink  against  one  or  more 
names  in  another  list,  such  ballot  shall 
only  be  held  invalid  as  to  any  office  so  doubly 
marked."  It  Is  true,  as  stated  by  appel- 
lant, that  this  court  has  held  in  a  number 
of  cases  that  where  the  intention  of  the  voter 
can  be  ascertained  the  vote  should  be  count- 
ed, but  this  Intention  can  never  be  i^ven 
'effect  against  the  positive  provisions  of  the 


statute.  As  has  been  heretofore  said  by  this 
court,  the  principal  object  of  the  rules  for 
voting  prescribed  by  the  statute  is  to  pro- 
tect the  voter,  prevent  fraud,  and  secure  a 
fair  count;  but  where  the  statute  prescribes 
a  form,  and  declares  a  compliance  therewith 
essential  In  order  to  have  the  ballot  counted, 
the  statute  must  govern.  The  act  says  the 
ballot  shall  only  be  held  Invalid  as  to  any 
office  so  doubly  marked,  but  this  is  equiva- 
lent to  a  legislative  declaration  that  aa  to 
any  office  so  doubly  marked  the  ballot  shall 
not  be  counted.  The  language  admits  of  no 
other  construction.  This  particular  provision 
of  the  statute  did  not  apply  In  the  case  of 
Young  V.  Simpson,  21  Colo.  460,  42  Fac.  60C, 
for  the  reason  that  no  person  on  another  list 
was  there  voted  for;  the  double  marking 
In  that  case  consisting  of  a  cross  opposite 
the  emblem  of  the  People's  party,  and  crosses 
opposite  the  names  of  certain  candidates  of 
that  party.  Ballots  marked  7,  8,  12,  and  15 
were  properly  rejected,  and  the  court  should 
have  likewise  rejected  ballots  marked  11,  13, 
and  14.  By  counting  the  latter,  appellant's 
vote  was  erroneously  Increased  by  three.  It 
follows  that  three  votes  must  be  deducted 
from  the  number  counted  for  him,  tliertby 
increasing  appellee's  plurality  from  two  to 
five.  There  are  only  two  other  votes  chal- 
lenged by  appellant's  assignments  of  error, 
and,  should  both  of  these  assignments  be 
sustained,  appellant  would  still  be  short  of  a 
plurality.  As  no  possible  disposition  of  the 
remaining  assignments  of  error  can  over^ 
throw  the  judgment  of  the  county  court,  it 
will  be  affirmed  without  further  comment 
Affirmed. 

'°"°°°'°°*  (23  Colo.  60) 

HASKELL   V.    DENVER   TRAMWAY    CO. 
et  aL 

(Supreme  Court  of  Colorado.     May    18,  1896.) 

BtBBBT  RaILBOAUS— IKJUKCTIOK  AOXINST    Li,TIM« 

Tracks — Ncisancb. 

Street-railway  companies  own  two  lota  in 
a  city  block,  which  front  on  the  streets  on  op- 
posite sides  of  the  block,  and  are  separated  at 
the  rear  by  an  alley  extending  across  the  block 
at  right  angles  to  them.  By  an  ordinance  the 
companies  were  granted  permission  to  build  and 
operate  double  tracks  through  the  block,  over 
their  lots  and  the  streets  bounding  the  block, 
■o  as  to  form  a  loop  for  their  linea.  Hdd,  that 
the  owner  of  a  lot  and  hotel  adjoining  one  of  the 
companies'  lots  cannot  maintain  an  action  to 
enjoin  the  companies  from  constmctiug  the 
tracks,  on  the  ground  that  they  will  create  an 
obstruction  of  his  right  of  ingress  to  and  egress 
from  his  hotel  by  way  of  the  alley,  street,  and 
sidewalk  crossed  by  such  tracks,  his  remedy  at 
law  being  adequate.  Railroad  Co.  ▼.  Domke, 
17  Pac.  777,  11  Colo.  247,  followed. 

On  Rehearing. 

(June  20,  1890.) 

The  construction  by  a  street-railway  com- 
pany, under  municipal  authgrity,  of  tracks  on  its 
own  land,  or  the  operation  of  a  railway  there- 
over under  such  authority,  it  Is  not  per  se  a 
nuisance  which  will  be  enjoined  at  the  instance 
of  an  adjoining  property  owner. 

Error  to  district  court,  Arapahoe  county. 
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Action  by  Otis  L.  Haskell  against  the  Den- 
ver Tramway  Company  and  another.  There 
was  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  and  dismissing  the  action, 
and  plaintiff  brings  error.    Affirmed. 

J.  P.  Brockway  and  H.  B.  Luthe,  for  plain- 
tiff in  error.  A.  M.  SteTenson,  for  defend- 
ants in  error. 

CAMPBELL,  J.  The  plaintiff  brought  this 
suit  to  restrain  the  defendant  companies 
from  building  and  operating  that  portion  of 
their  line  of  street  railway  hereinafter  par- 
ticularly described.  Upon  the  filing  of  the 
original  complaint  a  temporary  restraining 
order  was  issued,  without  notice  to  the  de- 
fendants, according  to  the  prayer  of  the 
complaint.  To  the  complaint  an  answer  was 
filed,  and  upon  the  hearing  of  an  applica- 
tion therefor,  based  upon  these  pleadings, 
an  order  was  made  dissolving  the  prelimi- 
nary writ.  An  amended  complaint  was 
thereupon  filed,  the  sole  object  of  which,  ap- 
parently, was  to  secure  the  same  kind  of  re- 
lief asked  in  the  original  complaint.  To 
this  amended  complaint  the  defendants  filed 
a  general  demurrer,  which  was  sustained 
by  the  trial  court,  and  the  action  was  there- 
upon dismissed.  It  is  to  this  ruling  that 
the  plaintiff  prosecutes  his  writ  of  error 
here.  The  pleadings  disclose  the  following 
facts:  The  defendants  are  corporations  or- 
ganized under  the  general  laws  to  build  and 
operate  street  railroads  in  Arapahoe  county, 
and  own  and  (under  an  ordinance  of  the 
city  of  Denver  granting  such  franchise)  op- 
erate in  the  city  an  extensive  system  of 
street  railways,  composed  of  a  number  of 
distinct  lines,  cable  power  and  electricity  be- 
ing the  motive  powers,  all  of  which  center 
at,  and  the  cars  running  over  these  various 
lines  depart  from  and  return  to,  a  so-called 
central  station,  over  and  by  means  of  a 
loop,  the  course  and  location  of  which  are 
described  in  the  pleadings.  Arapahoe  and 
Lawrence  streets  are  parallel  public  streets 
in  the  city  of  Denver,  running  easterly  and 
westerly,  and  are  intersected  at  right  an- 
gles by  Fourteenth  and  Fifteenth  streets, 
running  northerly  and  southerly.  Bounded 
by  these  four  streets  is  block  No.  74  in 
East  Denver.  The  plaintiff  owns  lot  10  in 
said  block,  upon  which  there  is  a  building 
used  as  an  hotel.  This  lot,  25  feet  in  width, 
fronts  on  Lawrence  street,  and  extends  back 
125  feet  to  the  alley  running  through  the 
center  of  block  74  from  Fourteenth  to  Fif- 
teenth streets.  The  defendants  bought  lot 
9  in  this  block,  which  immediately  adjoins 
plaintiCTs  lot,  and  they  also  bought  a  sim- 
ilarly situated  lot  In  the  same  block,  facing 
upon  Arapahoe  street,  and  extending  back 
therefrom  to  the  said  alley.  Defendants, 
under  permission  granted  by  said  ordinance 
of  the  city,  proposed  to  build,  maintain,  and 
operate  their  double  line  or  track  of  street 
railway  passing  through  the  said  block,  and 


over  and  across  said  lot  9  and  said  similarly 
situated  lot  in  the  same  block  facing  upon 
Arapahoe  street,  so  as  to  form  a  loop  con- 
sisting of  a  continuous  line  of  railway  ex- 
tending from  a  point  in  the  center  of  Fif- 
teenth street,  where  the  same  is  intersected 
by  Arapahoe  street,  passing  therefrom  down 
Fifteenth  street  to  Lawrence  street;  thence 
through  Lawrence  street  to  a  point  oppo- 
site and  fronting  said  lot  9;  thence  across 
the  sidewalk,  and  over  said  lot  9  and  the 
similarly  situated  lot  Immediately  to  the 
rear  thereof,  and  passing  into  Arapahoe 
street;  and  thence  along  the  middle  of  Arap- 
ahoe street  to  the  place  of  beginning.  This 
loop  was  constructed  so  as  to  provide  a  con- 
venient way  or  track  upon  which  all  the 
cars  of  the  defendants'  different  lines  were 
to  be  made  to  pass  in  going  from  and  re- 
turning to  the  central  station  of  the  system, 
and  this  loop  seems  to  be  well  adapted  for 
that  purpose.  The  plaintiff's  theory  is  that 
the  maintaining  and  operating  of  this  loop 
was  and  is  an  unlawful  Interference  with, 
or  an  obstruction  of,  his  right  of  Ingress  and 
egress  to  and  from  his  premises  by  way  of 
the  said  alley,  street,  and  sidewalk,  and  that 
he  is  entitled  to  an  injunction  to  restrain 
defendants  from  operating  such  portion  of 
their  system.  The  objection  is  to  that  por- 
tion of  defendants'  loop  which  extends  from 
the  middle  of  Lawrence  street  across  the 
sidewalk,  and  over  these  two  lots  and  the 
alley  between  them.  The  defendants  are 
the  owners  of  lot  9  and  the  similarly  situat- 
ed lot  facing  Arai>ahoe  street  in  the  same 
block.  The  fee  in  this  street  and  alley  is 
not  in  the  plaintiff.  It  is  in  the  municipal- 
ity, in  trust  for  the  use  of  the  public.  For 
the  purposes  of  their  loop,  the  defendants 
do  not  threaten  or  propose  to  take  the  fee 
therein,  or  the  fee  of  any  property  belonging 
to  the  plaintiff,  or  the  right  of  way  over 
any  of  the  plaintiff's  premises.  The  only 
property  right  which  he  himself  claims  will 
be  impaired  is  the  easement  or  right  of 
ingress  and  egress  to  and  from  his  premises, 
which  necessarily  will  be  obstructed  by  the 
construction  and  operation  of  defendants' 
loop.  In  this  state  the  rule  is  settled  that, 
in  these  circumstances,  injunctive  relief  will 
not  be  given,  because  damages  furnish  a 
complete  remedy,  and  that  the  abutting 
owner,  for  such  injuries,  cannot  enjoin  the 
construction  and  operation  of  a  railroad 
merely  because  damages  are  not  compensat- 
ed in  advance,  if  the  railway  company  be 
acting  under  sufficient  legislative  or  mu- 
nicipal authority.  Railroad  Co.  v.  Domke, 
11  Colo.  247,  17  Pac.  777. 

The  reasons  for  this  rule  are  .clearly  set 
forth  In  this  leading  case,  and  we  do  not 
deem  it  necessary  to  repeat  the  argument. 
The  doctrine  of  that  case  has  been  followed 
by  this  court  Jn  the  cases  of  Railway  Co.  t. 
Barsaloux,  15  Colo.  290,  26  Pac.  165,  and 
Railway  Co.  v.  Toohey,  15  Colo.  297,  25  Pac. 
166. 
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There  Is  a  suggestlcn  that  the  ordinaBce  of 
the  city  purporting  to  license  the  acts  of  the 
defendants  complained  of  Is  Inyalld,  and  that 
under  their  certificates  of  Incorporation  the 
defendants  have  not  the  authority  to  build 
this  loop.  This  suggestion  appears  as  a  state- 
ment of  a  legal  conclusion  which  the  plaintiff 
draws  from  a  construction  of  the  ordinance 
and  the  certificates  of  Incorporation  of  the  de- 
fendant companies,  which,  however,  are  not  set 
out  In  the  pleadings  so  as  to  enable  us  to  de- 
termine the  correctness  of  this  conclusion.  In 
the  absence,  therefore,  of  any  showing  to  the 
contrary,  we  must  assume  the  validity  of  this 
ordinance,  and  the  possession  by  the  compa- 
nies of  the  necessary  power  to  build  this 
loop.  The  foregoing  Is  the  law,  even  upon 
the  supposition  that  the  plaintiff  is  oititled 
to  some  damages  for  the  injuries  alleged  to 
have  been  caused  by  the  defendants,  but  our 
decision  Is  based  solely  upon  the  absence  of 
the  right  tai  the  plaintiff  to  enjoin  the  opera- 
tion of  this  road.  If  it  be  assumed  that  plain- 
tiff's property  has  been  damaged  by  the  de- 
fendants (as  to  which  we  express  no  opinion), 
he  has  mistaken  his  remedy.  The  trial  court 
dismissed  his  complaint  on  the  ground  that  for 
injuries,  if  any,  sustained  by  the  plalntlfll,  he 
had  an  adequate  and  complete  remedy  by  way 
of  compensation  in  damages  recoverable  in  a 
single  action.  Under  the  authorities  already 
cited,  this  ruling  was  right.  Plaintiff,  how- 
ever, declined  to  avail  himself  of  the  kind  of 
relief  to  which  the  court  held  he  was  entitled, 
but  elected  to  test  his  right  to  injunctive  re- 
lief by  a  review  of  the  final  judgment  dis- 
missing his  complaint.  He  cannot,  therefore, 
and  in  fact  does  not,  complain  that  the  trial 
court  should  have  ascertained  the  amount  of 
damages,  Instead  of  dismissing  the  action. 
The  judgment  of  the  district  court  should 
be  affirmed.    Affirmed. 

On  Petition  tot  Rehearing. 

PER  CURIAM.  Plaintiff  in  error  has  filed 
a  petition  for  a  rehearing,  in  which  no  au- 
thorities are  cited  and  no  reasons  advanced 
that  were  not  presented  or  considered  at  the 
former  hearing.  He  now  concedes  that  the 
case  of  Railroad  Co.  v.  Domke,  11  C<^o.  247, 
17  Pac.  777,  is  authority  for  our  decision  hi 
this  case,  but  Insists  that  the  question  involved 
here  was  not  necessary  to  the  decision  there, 
but  that,  if  it  was,  then  the  case  announced 
bad  law,  although  sustained  by  the  Illinois  au- 
thorities, and  should  be  overruled.  We  have 
re-examined  the  Domke  Case,  and  are  satis- 
fled  with  its  doctrine,  and  that  the  questions 
decided  were  properly  before  the  court  for  de- 
termination. It  has  been  followed  in  the  two 
cases  cited  in  the  opinion  from  16  C<^o.  and 
25  Pac.  (Railway  Co.  v.  Barsaloux,  15  Colo. 
290,  25  Pac.  165;  Railway  Co.  v.  Toohey,  15 
Colo.  297,  25  Pac.  166),  and  we  again  affirm  It. 

Complaint  Is  also  made  that  in  its  opinimi 
the  court  Ignored  the  point  made  by  the  plain- 
tiff, thfic  the  operation  of  defendants'  road 
on  tbehr  own  lot,  adjoining  that  of  the  plain- 


tiff, would  cMistltute  a  private  nuisance  which 
should  be  enjoined.  In  their  original  brief 
apparently  so  little  reliance  was  had  by  coun- 
sel upon  this  branch  of  the  case  that,  acting 
upon  this  assumption,  It  was  deemed  unneces- 
sary to  notice  it  in  the  opinion,  although  we 
did  not  overlook  it.  We  are  not  now  Impress- 
ed with  Its  merit.  In  this  state,  when  duly 
licensed  by  the  municipal  authorities,  the  op- 
eration of  a  street  railway  in  the  streets  of  a 
town  or  a  impulous  city,  or  of  a  steam  rail- 
road upon  private  property  therein,  is  not  per 
se  a  nuisance.  It  is  unquestionably  within 
the  jurisdiction  of  courts  of  equity  to  prevent 
a  nuisance,  but  the  courts  are  inclined  to  limit 
Its  exercise  to  cases  of  nuisance  per  se.  Where 
the  erection  or  operation  of  a  certain  thing 
may  or  may  not  become  a  nuisance,  according 
to  circumstances,  or  where  It  Is  ImpoeslUe  to 
tell  until  the  thing  threatened  Is  erected  or 
brought  Into  being,  and  put  into  (deration, 
whether  or  not  it  will  be  a  nuisance,  or  where 
the  benefit  therefrom  to  the  public  outweighs 
the  Inconvenience  or  damage  to  the  plaintiff,  or 
where  the  latter  has  a  complete  remedy  at 
law,  by  way  of  damages,  ordinarily  equity  de- 
clines to  interfere  by  injunction  to  restrain  its 
construction  or  operation;  and,  in  all  cases 
where  application  is  made  to  restrain  a  threat- 
ened nuisance,  the  allegations  of  the  complaint 
must  clearly  show  that  the  thhig.  complained 
of  will,  not  that  it  possibly  may,  constitute  a 
nuisance,  and  the  mere  allegation  of  the  plead- 
er that  a  private  nuisance  will  ensue  is  not  suf- 
ficient See,  generally,  upon  this  question,  1 
High,  InJ.  (2d  Ed.)  c.  13,  H  742,  745;  Wood, 
Nuis.  (3d  Ed.)  i  745,  p.  991;  Id.,  S§  786,  789, 
796,  797,  et  seq.  It  would  manifestly  be  im- 
proper, therefore,  to  restrala  the  construction 
of  defendants'  railroad  upon  their  own  prop- 
erty, or  to  enjoin  the  operation  of  the  road 
when  constructed,  upon  the  showing  made  in 
the  pleadings,  as  It  Is  not  made  to  appear  that 
it  win  constitute  a  nuisance  to  plain tlGTs  prop- 
erty, or  that  be  has  no  adequate  remedy  at  law 
for  any  damages  he  may  sustain.  The  re- 
hearing is  denied.  .  Rehearing  denied. 

(2S  Colo.  71) 
MUI.NIX,  State  Treasurer,  v.   MUTUAL 
BBN.  LIFE  INS.  CO. 
(Supreme  Court  of  Colorado.     June  29,  1896.) 

Statks  and  Statb  Officeks — Sopflies  for  Stats 
Oppioes — Contract  bt  Seckktaki  Madb  with 
Other  than  Lowest  Bidder — Validitt— Stat- 
utes—Titles  OF  Acts. 

1.  Const,  art.  5,  §  29,  provides  that  all  sta- 
tionery, printing,  paper,  and  fuel  used  in  the 
departments  of  government  shall  be  furnished, 
and  the  repairing  and  furnishing  the  halls  and 
rooms  shall  be  performed,  under  contract,  given 
to  the  lowest  responsible  bidder,  below  such 
maximum  price  and  under  snch  regulations  as 
may  be  prescribed  by  law.  Sess.  Laws  1879, 
p.  61  (Gen.  St  1883.  H  1338-1341,  1343;  Mill's 
Ann.  St  f§  1777-1780,  1782),  makes  it  the  duty 
of  the  secretary  of  state  to  secure  suitable  apart- 
ments for  the  departments  of  state,  and  have 
the  same  supplied  with  fumitore  and  such  other 
articles  as  may  be  required,  and  provides  that 
before  each  session  of  the  general  assembly,  he 
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Bhall  advertise  for  four  weeks  for  bids  for  the 
articles  required,  with  power  to  reject  atgr  and 
all  bids.  H^d,  that  the  provisions  of  the  con- 
stitution and  statute  are  mandatory,  and  a  con- 
tract by  the  secretary  of  state  not  let  to  the 
lowest  bidder  for  furnishing  such  supplies  is  in- 
valid. 

2.  Sess.  Laws  1885,  p.  49,  is  entitled  "An 
act  to  provide  for  the  filing  of  duplicate  con- 
tracts pertaining  to  the  state  government,  and  to 
OTOvide  for  auditing  accounts  thereunder." 
add  that,  if  such  statute  authorizes  the  sec- 
retary of  state  to  make  contracts  for  supplies 
for  the  government  departments  without  adver- 
tising for  bids,  the  provision  is  not  within  the 
title  of  the  act,  and  is  invalid. 

3.  Const,  art.  6,  §  29,  provides  that  all  sta- 
tionery, printing,  paper,  and  fuel  used  within 
the  departments  of  the  government  shall  be  fur- 
nished, and  repairing  and  furnishing  balls  and 
rooms  shall  be  performed,  under  contract  given 
to  the  lowest  responsible  bidder,  below  such 
maximum  price  and  under  such  regulations  as 
may  be  prescribed  by  law.  Held,  that  Sess. 
Laws  1885,  p.  49,  entitled  "An  act  to  provide 
for  the  filing  of  duplicate  contracts  pertaining 
to  the  state  government,  and  to  provide  for  au- 
diting accounts  thereunder,"  if  it  authorizes 
the  secretary  of  state  to  make  contracts  for 
such  supplies  without  advertising  for  bids,  is  in 
conflict  with  the  constitution  and  invalid. 

4.  A  contract  by  the  sacretary  of  state,  invalid 
because  executed  by  him  in  express  violation  of 
the  statute,  cannot  be  ratified  by  the  state. 

Error  to  district  court,  Arapahoe  county. 

Petition  by  the  Mutual  Benefit  Life  Insur- 
ance Company  for  a  writ  of  mandamus  to 
compel  Harry  E.  Mulnlz,  state  treasurer,  to 
pay  a  state  warrant  There  was  a  Judgment 
in  favor  of  petitioner,  and  respondent  brings 
error.    Reversed. 

Byron  L.  Carr,  Atty.  Gen.,  and  Calvin  E. 
Reed,  Asst.  Atty.  Gen.,  for  plaintifii  in  error. 
P.  A.  Williams,  A.  M.  Stevenson,  and  A.  S. 
Blake,  for  defendant  in  error. 

CAMPBELL,  J.  The  Insurance  company, 
as  petitioner,  by  mandamus,  seeks  to  enforce 
tlie  payment  of  a  state  warrant  drawn  by  the 
state  auditor  upon  the  state  treasurer.  Prior 
to  the  convening  of  the  Seventh  general  as- 
sembly, the  secretary  of  state,  in  pursuance  of 
.  the  statute,  by  an  advertisement  duly  made, 
invited  sealed  proposals  for  stationery  and 
certain  other  articles  required  by  said  general 
assembly  and  the  executive  departments  of 
state  for  the  two  years  commencing  on  the 
2d  of  January,  1880.  Lawrence  &  Go.  tender- 
ed a  bid,  which,  upon  investigation,  was  ac- 
cepted by  the  secretary  of  state,  and  a  con- 
tract was  duly  entered  into  with  them  for  sup- 
plying such  articles  as  were  covered  by  their 
bid.  Thereafter  they  furnished  stationery  and 
certain  other  articles  to  the  general  assembly, 
and  to  the  various  executive  departments, 
which  were  received  and  used  by  the  state. 
The  statements  of  accounts  for  ue  same  were 
rendered  to  the  then  auditor  of  state,  and  by 
blm  audited,  settled,  approved,  and  allowed; 
and  thereupon  the  auditor  drew  upon  the  treas- 
urer the  warrant  which  Is  the  subject-matter 
of  the  controversy  here,  the  same  being  on  ac- 
count for  the  articles  so  fumlsbtKl.  This  war- 
rant, before  the  beginning  of  this  proceeding, 
was  duly  indorsed  to  the  petitioner,  and  pre- 


sented by  it  to  the  then  treasuiwr  of  the  state, 
who  refused  payment  An  appropriation  has 
been  duly  made  by  the  general  assembly  for 
the  payment  of  this  claim,  and  the  money  to 
pay  the  warrant  was  In  the  state  treasury  at 
the  time  of  Its  presentation,  and  is  still  there. 
The  treasurer  made  answer  to  the  petition, 
from  which,  and  the  brief  of  the  attorney  gen- 
eral. It  appears  that  the  sole  defense  relied  up- 
on is  the  illegality  of  the  warrant,  which  U- 
l^iality  is  said  to  consist  in  the  fact  that  a 
part  of  the  consideration  therefor  was  Illegal, 
In  this:  that  some  of  the  articles  furnished  to 
the  general  assembly  by  the  petitioner's  as- 
signors were  not  included  In  the  advertisement, 
in  their  bid  or  contract,  as  is  reqmred  by  law 
In  such  cases.  The  court  below  awarded  the 
peremptory  writ,  to  which  Judgment  the  treas- 
urer prosecutes  his  writ  of  error. 

The  constitutional  and  statutory  provisions 
Involved  In  this  controversy,  and  which  are 
referred  to  in  the  opinion,  are  section  29  of 
article  5  of  the  constitution,  the  act  approved 
February  12,  1879  (Sess.  Laws  1879,  pp.  61, 
62,  being  sections  1338  to  1343  of  the  General 
Statutes  of  1883,  which  are  the  same  as  sec- 
tions 1777  to  1782  of  Mills'  Annotated  Stat- 
utes), and  the  act  of  1885  (Sess.  Laws  1885,  p. 
49).  Section  29  of  artlde  5.  in  substance,  pro- 
vides that  "aU  stationery,  printing,  paper  and 
fuel  used  in  the  legislative  and  other  depart- 
ments of  government,  shall  be  furnished; 
*  •  ♦  and  the  repairing  and  furnishing  the 
haUs  and  rooms  *  *  *  shall  be  performed 
under  contract;  to  be  given  to  the  lowest  re- 
sponsible bidder,  below  such  maximum  price 
and  under  such  reigulatlons  as  may  be  prescrib- 
ed by  law."  In  carrying  out  this  provision 
the  general  assembly,  by  the  act  of  1879,  makes 
the  secretary  of  state  the  purchasing  agent  for 
the  three  great  departments  of  state,  and 
makee  it  his  duty  to  pnxnve  suitable  apart- 
ments for  them,  and  to  have  the  same  supplied 
with  furniture,  and  such  other  articles  as  may 
be  required.  Fifty  days  immediately  preced- 
ing each  regular  session  of  the  general  assem- 
bly, he  is  directed  to  advertise  for  four  weeks 
successively  for  bids  for  the  articles  requii-od; 
and  he  is  given  the  power  to  reject  any  or  aU 
bids,  if  he  deem  It  for  the  best  interests  of  the 
state  to  do  so.  Specific  provisions  for  openmg 
the  bids  and  awarding  contracts  thereimder 
are  made,  and  the  maximum  prices  fixed,  be- 
low which  all  bids  must  come.  The  conten- 
tion of  plaintiff  in  error  is  that  section  29  ot 
article  5  Is  mandatory,  not  only  to  the  general 
assembly,  but,  per  se,  operates  absolutely  to- 
prohibit  and  make  void  any  contract  of  pur- 
chase of  articles  enumerated  therein,  unless 
furnished  under  a  contract  let  to  the  lowest 
resi>onsible  bidder.  But,  if  not,  still  the  gen- 
eral assembly  has  passed  a  law  carrying  into- 
effect  this  section,  whose  provisions  are  man- 
datory upon  the  secretary  of  state;  and  they 
prohibit  him,  as  the  purchasing  agent,  from 
purchasing  supplies  except  from  such  bidder. 
Upon  the  other  hand,  the  defoidant  in  error 
contends  that  this  section  is  mandatory  only 
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to  the  general  aasembly,  Is  not  self-execntlug, 
and,  nntll  given  life  by  the  legislature,  is  dor- 
mant; and  as  the  statute  referred  to  Is  itself, 
by  a  fair  construction,  only  directory  or  ad- 
Tisory  in  Its  nature,  the  secretary  of  state  may 
altogether  omit  to  advertise  for  bids,  or  if  he 
does,  and  rejects  them,  or  if  he  omits  from  his 
advertisement  some  necessary  article  or  arti- 
cles, or  If  no  bids  are  offered  by  responsible 
bidders,  nevertheless  he  may  go  into  the  open 
maitet  and  purchase  supplies,  and  thus  Impose 
a  valid  obligation  uipon  the  state  to  pay  for 
them.  There  is  no  charge  in  these  pleadings 
of  fraudulent  conduct  on  the  part  of  the  sec- 
retary of  state  in  advertising  for  bids,  or  of 
frand  in  the  bid  Itself,  or  In  the  auditing  of 
the  account.  The  sole  defense  is  that  some  of 
the  articles  furnished  and  received  and  used 
by  the  state  were  not  embraced  in  the  adver- 
tisement,- or  included  in  the  bid  of  petitioner's 
assignors,  or  covered  by  their  contract,  but 
were  purchased  by  the  secretary  of  state  In 
the  open  market  This  is  conceded  by  the  pe- 
titioner, and  upon  this  tact  the  cla.im  is  made, 
on  the  one  side,  that  this  purchase  was  with- 
out authority  of  law,  and  ultra  vtres  the  sec- 
retary of  state,  while  upon  the  other  side  the 
contention  is  that  he  had  the  implied  power  to 
make  this  purchase.  The  parties  agree  that 
the  warrant  does  not  possess  the  qualities  of 
negotiable  paper,  but  is  open  to  the  same  de- 
fenses as  though  the  proceeding  were  to  com- 
pel the  auditor  to  allow  the  account,  and  draw 
his  warrant  therefor.  It  Is  also  agreed  that  if 
any  part  of  the  consideration  is  illegal  the  war- 
rant Is  void.  The  rule  is  fimdamental  that  "in 
cases  of  public  agents,  the  government,  or  oth- 
er public  authority,  is  not  bound,  unless  It 
manifestly  appears  that  the  agent  is  acting 
within  the  scope  of  his  authority,  or  be  Is  held 
out  as  having  authority  to  do  the  act."  Story, 
Ag.  (8th  Ed.)  §  307a;  Mechem,  Pub.  Off.  | 
834;  Whiteside  v.  U.  S.,  93  U.  S.  247;  Haw- 
kins V.  U.  S.,  96  U.  S.  689;  Town  of  Durango 
T.  Pennington,  8  Colo.  257,  7  Pac.  14;  SulU- 
van  V.  City  of  LeadvUle,  11  Colo.  483,  18  Pac. 
736.  As  expressed  In  another  form,  it  is  said, 
"Every  person  who  seeks  to  obtain,  through 
bis  dealings  with  the  officer,  the  obligation  of 
the  public,  must,  at  his  peril,  ascertain  that 
the  proposed  act  is  within  the  scope  of  the  au- 
thority which  the  law  has  conferred  upon  the 
ofBcer."  Mechem,  Pub.  Off.  {  829  et  seq., 
citing  The  Floyd  Acceptances,  7  Wall.  606,  and 
other  cases. 

Whether  section  29  Is  mandatory  only  to 
the  legislature,  and  is  not  self-executing,  or 
whether,  without  supplemental  legislation.  It 
Is  a  positive  and  effective  prohibition  against 
the  purchase  of  supplies,  except  under  c<mi- 
tract  to  the  lowest  bidder,  is  not  necessiully 
t>efore  us.  The  authorities  cited  pro  and 
con,  among  others,  are  Groves  v.  Slaughter, 
15  Pet  449;  Spinney  v.  Griffith  (Cal.)  32  Pac. 
974;  Speldel  t.  Schlosser,  13  W.  Ya.  686; 
Cooley,  Const  Llm.  (5th  Ed.)  pp.  98-102;  In 
re  Breene,  14  Colo.  401,  24  Pac.  3;  Brlen  v. 
WlUlamson,  7  How.  (Miss.)  14;  Bass  t.  Ma7< 


or  of  Nashville,  Heigs,  421;  law  t.  People, 
87  ni.  385;  3  Am.  &  Eng.  Enc.  Law,  680; 
Xerger  v.  Rains,  4  Bnmph.  259.  In  passing 
we  may,  however,  with  propriety,  say  that 
courts  are  not  astute  to  discover  reasons  for 
holding  directory,  merely,  constitutional  pro- 
visions manifestly  Intended  as  salutary 
checks  upon  Improvident  conduct  of  go'vern- 
mentaJ  afTBlrB.  Important  as  this  question 
might  otherwise  be,  In  this  case  It  Is  not  con- 
trolling; for  our  general  assembly,  In  1879 
(Sess.  Laws  1879,  p.  61;  Gen.  St  1883,  su- 
pra), recognizing  its  mandate,  gave  life  to 
this  constitutional  provision.  By  this  act  It 
Is  conceded  that  an  attempt,  at  least,  was 
made  on  the  part  of  the  general  assembly  to 
cany  out  the  constitutional  provision.  It 
expressly  directs  the  secretary  of  state  to 
advertise  for  bids  for  all  supplies  needed, 
and  to  let  the  contract  therefor  to  the  lowest 
responsible  bidder,  and  fixes  the  maximum 
price  below  which  the  bids  must  come.  But 
we  are  asked  to  declare  this  statute  directory 
only,  and  the  argument  is  this:  Were  there 
no  other  provisions  than  those  prescribing 
the  mode  of  entering  into  a  contract  It  might 
fairly  be  said  that  all  other  methods  are  pro- 
hibited; but  section  3  of  the  act  empowers 
the  secretary  of  state  to  reject  all  bids,  and 
section  6  makes  it  his  duty  to  furnish  apart- 
ments for  the  legislature,  and  supply  It  with 
all  necessary  articles.  Given  this  duty,  be 
must  necessarily  have  the  authority  to  per- 
form It  If,  therefore,  be  advertise  for  bids, 
and  none  are  tendered,  and  he  has  no  time 
to  readvertise,  or  If  he  reject  all  bids  offered, 
or  If,  for  a  good  excuse,  he  falls  to  advertise. 
or  does  so,  and  falls  to  include  all  necessorv 
articles  in  his  advertisement,  or  In  the  con 
tract,  if  made,  still,  as  his  duty  requires  that 
be  furnish  necessary  supplies,  this  statutr 
impliedly  gives  him  the  discretion  either  to 
depart  from  the  statutory  method  of  secur 
Ing  supplies,  or,  upon  a  failure,  for  any  of 
the  reasons  just  given,  to  obtain,  under  th» 
.  prescribed  method,  all  or  any  of  the  supplies 
needed,  he  may  go  into  the  open  market  and 
buy  them.  If  this  be  not  so,  we  are  told 
that  the  "wheels  of  government  will  be 
blocked,"  for  these  departments  cannot  run 
unless  supplied  with  certain  articles  for  their 
use.  The  secretary  of  state  Is  required  to 
furnish  them,  but  if  he  be  confined  to  the 
statutory  method  in  securing  them,  and  that 
method  prove  Ineffectual,  the'  departments 
must  stop,  and  the  functions  of  government 
will  be  paralyzed.  There  Is  force  In  this  ar- 
gument, at  least  in  furnishing  a  reason  why 
such  a  contingency  should  have  l>een  provid- 
ed for  by  the  constitutional  convention,  but 
we  think  it  not  conclusive  of  the  question  be- 
fore us.  It  Is  too  plain  for  argument  that 
the  object  of  this  constitutional  provision 
was  to  protect  the  state  against  extortion 
and  oppression  from  unscrupulous  contlract- 
ors,  and,  as  far  as  possible,  to  withdraw 
from  Its  own  officers  the  opportunity  and 
power  to  assist  In  aucb  achemea.    When  the 
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act  of  1879  was  passed,  It  was  in  obedience 
to  the  command  of  the  constitution,  and  It 
provided  lu  detail  the  necessary  regulations 
for  effectuating  these  constitutional  sale- 
guards.  These  regulations,  if  In  harmony 
with  the  constitution,  we  hold  to  be  manda- 
<  tory,— as  much  so  as  if  expressed  In  the  con- 
stitution itself.  If  the  general  assembly  had 
expressly  enacted  that  the  secretary  of  state, 
in  certain  contingencies,  might  disregard  the 
method  of  obtaining  supplies  enjoined  by  the 
constitution,  and  go  into  the  open  market  and 
buy  them,  such  a  provision  would  be  repug- 
nant to  the  constitution.  It  follows  that  the 
power  to  reject  bids,  or  the  duty  to  supply 
the  departments  of  state  with  articles  neces- 
sary for  their  use,  which  this  act  contains, 
does  not  caiTy  with  it,  nor  do  hoth  combined 
carry,  by  implication,  the  power  to  disregard 
both  the  statute  and  the  constitution,  or  con- 
fer the  power  to  go  into  the  open  market 
and  buy.  The  duty  to  secure  these  things 
might,  by  implication,  give  authority  to  buy 
in  any  reasonable  way,  were  it  not  that  this 
power  is  otherwise  limited  by  the  constitu- 
tion and  the  statute;  and  this  method,  being 
the  essential  thing  to  protect  the  state,  must 
be  held  to  be  exclusive  and  mandatory.  The 
various  other  arguments  adduced  in  support 
of  the  contrary  rule  do  not  address  them- 
selves to  us  with  any  degree  of  force.  That 
Just  as  satisfactory  results  may  be  accom- 
plished if  the  agent  buy  in  the  open  market 
Is  no  reason  why  he  should  do  so,  when  his 
only  authority  to  buy  at  all  limits  him  to  a 
different  method.  Nor  is  the  argument  con- 
vincing that  the  secretary  of  state  ought  to 
be  vested  with  the  power  thus  to  buy  in  case 
no  bids  are  received,  or  In  case  he  rejects  all 
bids.  The  fact  that  the  wheels  of  govern- 
ment may  be  blocked  if  the  departments  of 
state  have  not  the  necessary  articles  with 
which  to  do  their  work  may  be  persuasive  to 
induce  the  people  to  change  their  constitu- 
tion, and  the  general  assembly  to  modify  the 
statutes;  but.  when  advanced  by  one  who 
makes  with  the  public  official  a  contract 
which  he  knows  is  l>eyond  the  latter's  power 
to  make,  it  is  unavailing  to  secure  from  a 
court  its  enforcement.  So,  too,  the  argu- 
ment that  the  credit  of  the  state  will  be  im- 
paired if  its  outstanding  warrants  are  not 
paid  may  appeal  to  us  as  citizens,  but  It  is 
without  merit  as  a  reason  why  the  court 
should  override  the  plain  provisions  of  the 
con.stitution  and  statutes  in  its  endeavor  to 
protect  the  public  credit.  A  sufficient  reply 
to  all  such  arguments  is  that  the  persons  who 
furnished  these  articles  to  the  state  knew 
when  they  were  furnished  that  the  secretary 
had  no  power  to  purchase  them  and  bind  the 
state.  An  additional  reason  why  these  safe- 
guards should  be  rigidly  adhered  to  and  en- 
forced, outweighing  all  considerations  of  in- 
convenience and  imaginary  paralysis  of  the 
functions  of  government,  is  the  opportunities 
for  corruption  which  any  otJier  rule  would 
afford.    A  single  illustration  will  show  this: 


If,  without  advertising  for  bids,  the  secretary 
of  state  has  the  power  to  purchase  one  of  the 
articles  required  by  the  state,  upon  principle 
he  could  altogether  neglect  or  refuse  to  ad- 
vertise, or  omit  from  his  advertisement  all 
but  one  of  the  many  necessary  articles,  and 
then  go  Into  the  open  market  and  buy  them, 
and  pay  any  price  he  saw  fit  to  offer,  and  so 
bind  the  state.  To  give  a  construction  to 
these  statutory  and  constitutional  require- 
ments which  would  permit  of  this  would  be 
practically  to  annul  and  break  down  all  of 
the  safeguards  which  the  people  and  their 
representatives  deemed  necessary  to  erect  to 
protect  the  interests  of  the  state. 

The  case  of  Dement  t.  Bokker,  126  IlL 
174,  19  N.  E.  40,  is  in  point  Under  a  con- 
stitution which  directed  that  the  general  as- 
sembly shonld  provide  by  law  that  certain 
printing,  etc.,  should  be  let  by  cohtract  to 
the  lowest  responsible  bidder,  the  general 
assembly  of  that  state  passed  an  act  to  car- 
ry into  execution  this  section,  and  consti- 
tuted certain  state  officials  commissioners 
of  state  contracts.  In  pursuance  of  this 
act  these  commissioners  advertised  for  bids, 
and  awarded  a  contract  to  the  lowest  re- 
sponsible bidders.  The  latter  did  the  work 
called  for  by  the  contract,  but  the  commis- 
sioners refused  to  certify  their  account  be- 
cause they  secured  their  contract  by  an  un- 
lawful conspiracy  to  prevent  competition. 
The  court  upheld  this  refusal.  While  this 
contract  was  held  void  because  of  the  fraud- 
ulent act  of  the  bidders,  the  court,  by  Schol- 
field,  J.,  in  discussing  the  power  of  the  com- 
missioners to  bind  the  state,  says:  "The  law 
requires  that  every  prerequisite  to  the  exer- 
cise of  such  a  power,  as  stated  in  the  stat- 
ute, must  actually  precede  its  exercise. 
•  •  *  It  would  therefore  seem  clear  that, 
under  the  authorities  previously  referred  to, 
an  Indispensable  condition  to  their  power 
[the  power  of  the  commissioners]  to  con- 
tract Is  that  there  shall  be  a  public  letting, 
in  which  there  is  entire  freedom  of  compe- 
tition. •  ♦  ♦  They  can  no  more  contract 
with  one  who  is  not  the  lowest  resi>onsible 
bidder,  than  they  can  contract  without  ad- 
vertising for  bids."  The  court  also  held 
that,  inasmuch  as  the  only  power  of  tliese 
commissioners  to  contract  was  that  derived 
from  the  statute,  contracts  made  in  viola- 
tion of  its  provisions  were  void,  although  the 
statute  itself  did  not  expressly  so  declare. 
The  same  principle  applies  here.  The  sec- 
retary of  state  has  no  inherent  power  to 
make  contracts  or  buy  goods  that  binds  the 
state.  The  only  power  to  contract  which  he 
has  is  derived  from  the  statute,  and  it  is 
incumbent  ui>on  one  seeking  to  bind  the 
state  through  a  contract  with  him  to  see  to 
it  that  the  method  of  contracting  prescribed 
by  the  statute  is  observed.  In  reply  to  the 
argument  made  in  that  case,  as  was  made 
in  the  case  at  bar,— that  there  was  no  neces- 
sity for  a  strict  observance  of  the  require- 
ments of  the  statute,  because  the  interests 
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«f  the  Btate  were  protected  by  a  provision 
that  the  contract  must  be  approved  by  the 
governor  and  attorney  greneral,  and  muBt  be 
less  than  the  maximum  rate  flxed  by  the 
Btatnte,— the  court  saya:  "Plainly,  they 
[meaning  such  provisions]  are  Intended  as 
distinct  and  successive  safeguards  to  protect 
the  state  against  Imposition  and  extortion. 
Where  the  provision  of  the  statute  Is  the 
essence  of  the  thing  required  to  be  done, 
and  by  which  Jurisdiction  to  do  It  Is  ob- 
tained. It  Is  held  to  be  mandatory." 

The  claim  is  further  made  that  the  state 
has  had  the  benefit  of  the  goods  purchased, 
and  should  be  liable  as  under  an  Implied 
contract,  or  upon  a  quantum  meruit.  It 
baa  been  held  that  a  municipal  corporation 
may  be  bound  upon  an  Implied  contract 
made  by  Its  agent.  Such  contract,  however, 
most  be  within  the  scope  of  the  corporate 
powers,  and  must  not  be  one  which  the 
charter  or  law  governing  the  corporation  re- 
quires should  be  made  in  a  particular  way 
or  manner.  So,  also,  a  corporation  may  be 
liable  upon  a  quantum  meruit,  the  same  as 
an  individual,  when  It  has  received  and 
used  the  goods  purchased,  when  no  statute 
forbids  or  Umlts  to  a  certain  method  the  ex- 
ercise of  Its  power  to  make  a  contract  there- 
for. See  the  authorities  already  cited,  and, 
in  addition.  McDonald  v.  Mayor,  68  N.  1. 
23;  Wells  v.  Town  of  SaUna,  119  N.  Y.  280, 
23  N.  B.  870;  Kramrath  v.  City  of  Albany, 
127  N.  Y.  575,  28  N.  B.  400.  If  this  prin- 
ciple Is  applicable  to  the  state,  even  if  a 
suit  to  enforce  its  liability  was  permissible, 
the  case  at  bar  does  not  fall  within  it,  for 
the  prescribed  mode  of  contracting  for  the 
goods  was  not  observed;  and  even  if  con- 
tracts of  purchase,  when  made  in  the  pre- 
scribed way,  are  within  the  scope  of  the  of- 
ficer's authority,  this  contract  was  ultra  vi- 
res, because  executed  by  him  in  express 
violation  of  the  law.  Being  so,  it  is  not  sus- 
ceptible of  ratification,  no  Implied  liability 
arises,  nor  is  the  state  bound  upon  a  quan- 
tum meruit  in  this  proceeding. 

Thus  far  we  have  not  noticed  the  act  of 
1886.  The  titie  of  that  act  Is,  "An  act  to 
provide  for  the  filing  of  duplicate  con- 
tracts pertaining  to  the  state  government, 
nnd  to  provide  for  auditing  accounts  there- 
nnder."  This  act  was  under  consideration 
by  this  court  In  the  case  of  Miller  v.  Ed- 
wards, 8  Colo.  528,  9  Pac.  632.  It  was  there 
Bald:  "Authority  to  officers,  not  previously 
empowered  so  to  do,  to  purchase  supplies, 
and  thus  incur  debts  for  or  on  behalf  of  the 
gtate  government,  or  a  department  thereof, 
is  certainly  not  clearly  expressed  in  the 
foregoing  title.  Nor  can  it,  in  our  Judg- 
ment, be  considered  germane  to  the  subject 
therein  mentioned."  For  the  same  reason 
It  may  be  said  that  authority  to  the  secre- 
tary of  state.  If  any  such  there  be  in  this 
act,  to  make  contracts  without  advertising 
for  bids,  Is  not  within  the  title;  and,  if  it 
were,  such  authority  would  be  in  violation 


of  section  29  of  article  B.  TUa  act  adds 
nothing  to  the  power  conferred  upon  the  sec- 
retary of  state  by  the  act  of  1879.  For  the 
foregoing  reasons  the  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  dlsmlBS  the  i»ro- 
ceeding.     Reversed. 


(2t  Colo.  U) 
MULNIX,  State  Treasurer,  v.  MTJTDAIj 
BEN.  LIFE  INS.  CO. 

(Supreme  Coort  of  Colorado.     June  29,  1896.) 

StaTB  WaRRAKTS— PrBSUMPTIOK— MiLNOAMCS. 

It  is  proper  to  grant  a  peremptory  writ  t» 
the  treasu-er  to  pay  a  state  warrant  regular 
and  valid  on  its  face;  there  being  nothing  before 
the  court,  by  way  of  proof  or  admissions  In  the 
pleadings,  to  overcome  the  presumption  that 
the  warrant  was  lawfully  issued-  for  a  valid  in- 
debtedness of  the  state. 

Error  to  district  court,  Arai>ahoe  county. 

Petition  by  the  Mutual  Benefit  Life  Insur- 
ance Company  for  mandamus  to  Elarry  B. 
Mulnix,  state  treasurer.  Judgment  for  peti- 
tioner, and  respondent  brings  error.  Affirm- 
ed. 

Byron  L.  Corr,  Atty.  Oen.,  and  Calvin  E. 
Reed,  Asst,  Atty.  Gen.,  for  plaintiff  in  error. 
F.  A.  Williams,  A.  M.  Stevenson,  and  A.  S. 
Blake,  for  defendant  in  error. 

OAMPBBIiL,  J.  TUs  petition  for  a  writ  of 
mandamus  was  filed  in  the  district  court  to 
compel  the  state  treasurer  to  pay  a  state 
warrant  drawn  upon  him  l^  the  state  audi- 
tor. This  warrant  was  drawn  in  favor  of  Col- 
lier &  Cleaveland,  upon  an  account  for  serv- 
ices rendered  in  doing  certain  printing  for 
the  state  departments  under  a  contract  there- 
for entered  into  between  them  and  the  secre- 
tary of  state.  The  general  assembly  had 
made  an  appropriation  to  cover  the  costs  of 
such  printing,  and  when  this  warrant  was 
presented  by  the  petitioner  (to  whom  it  had 
previously  been  assigned)  there  was,  and  still 
is,  money  In  the  tretisury  to  pay  It.  The  pe- 
tition sets  forth  facts  which,  if  true,  consti- 
tute the  warrant  a  legal  obligation  of  the 
state.  In  his  answer  the  state  treasurer  ad- 
mits the  Issuing  of  the  warrant,  and  sets  up 
a  number  of  defenses  to  show  its  Invalidity, 
alleging  that  the  constitutional  and  statutory 
method  for  letting  the  contract  was  not  ad- 
hered to;  that  the  printing  for  which  the 
warrant  was  given  was  not  covered  by  the  ad- 
vertisement of  the  secretary  of  state,  or  in- 
cluded In  the  bid  of  Collier  &  Cleaveland,  or 
in  their  contract;  tliat  the  prices  charged 
were  different  from  those  specified  In  their 
bid,  and  were  extortionate  and  excessive; 
and  that  the  measurement  of  the  work  was 
Incorrect  and  exaggerated.  These  defenses 
were  all  denied  in  the  petitioner's  replicatloa 
In  the  replication  it  is  also  alleged  that  the 
Ninth  general  assembly,  by  virtue  of  certain 
action  taken  by  that  body,  adjusted  the  ac- 
count for  which  this  warrant  was  given,  and 
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ratlfled,  and  authorized  the  payment  of,  the 
-tame  In  the  view,  howeTer,  we  take  of  the 
case.  It  Is  not  necessary  to  determine  the  ef- 
fect of  such  action  by  the  general  assembly. 
Upon  the  trial  the  only  evidence  was  that 
introduced  by  the  petitioner,  Included  In 
which  was  the  warrant  in  controversy. 
When  the  petitioner  rested  its  case  the  re- 
spondent interposed  a  motion  to  dismiss  the 
proceeding  on  the  ground  of  the  Insufficiency 
of  the  evidence.  The  language  of  the  assist- 
ant attorn^  general,  who  conducted  the  trial 
below,  gives  the  grounds  of  the  motion.  He 
said:  "As  far  as  the  position  of  the  attor- 
ney general  is  conceraed,  we  are  depending 
-entirely  upon  the  invalidity  of  this  contract 
The  answer  attacks  the  validity  of  the  con- 
tract from  its  very  inception,  and  sets  up 
the  fact  that  there  Is  an  utter  disregard  of 
the  constitution  and  statutory  provision,  and 
we  will  rely  upon  that  entirely.  As  far  as 
the  matter  of  fact  is  concerned,  we  don't 
know  as  there  Is  any  dispute  but  what  there 
were  advertisements  made,  and  bids  and  pro- 
ixisals  submitted,  certain  contracts  made, 
and  articles  received.  •  •  •  We  are 
placed  in  a  position  that  we  must  raise  all 
of  the  legal  questions  that  can  be  raised 
upon  the  question,  and  we  shall  base  our  ac- 
tion purely  upon  a  matter  of  law;'  and  if 
the  contract  was  legal,  which  we  deny,  then 
there  can  be  no  question  about  it"  The 
court  below  overruled  this  motion,  and,  the 
respondent  declining  or  neglecting  to  intro- 
duce any  evidence.  Judgment  was  rendered 
for  the  petitioner,  awarding  the  peremptory 
writ,  to  which  the  treasurer  prosecutes  this 
writ  of  error. 

As  just  stated,  the  respondent  introduced 
no  testimony,  either  to  rebut  that  offered  by 
the  petitioner,  or  in  support  of  bis  affirmative 
defenses.  The  state  of  the  case,  therefore, 
was  that  there  was  in  evidence  before  the 
court  the  warrant  in  controversy,  with  noth- 
ing in  the  record  to  cast  any  suspicion  upon 
it  The  allegations  of  the  answer  that  there 
was  some  fraud  in  connection  with  this 
contract  were  disclaimed  at  the  trial,  and 
the  averments  that  the  constitutional  and 
statutory  methods  of  entering  into  It  were 
not  complied  with  were  expressly  denied; 
and,  as  respondent  offered  no  evidence  at  all 
to  support  them,  the  court  properly  found 
against  him.  The  warrant  was  regular  and 
valid  on  its  face,  and  there  was  nothing  be- 
fore the  court,  either  by  way  of  proof  or 
admission  in  the  pleadings,  that  in  any  de- 
gree tended  to  overcome  the  presumption 
that  It  was  Issued  for  a  valid  Indebtedness 
of  the  state  Such  being  the  case  before  the 
trial  court,  the  respondent  expressly  confin- 
ing his  defense  to  the  alleged  Irregularity  In 
letting  the  contract  and  the  warrant  being 
valid  upon  its  face,  with  no  evidence  at  all 
In  support  of  the  only  defect  claimed  to  im- 
pair its  validity,  upon  principle  it  would 
seem  that  the  Judgment  should  be  in  favor 
of  the  bolder.   But  we  are  not  without  au- 


thority in  this  state  directly  In  point  In  a 
recent  case  decided  by  the  court  of  appeals 
(Board  v.  Oliver,  44  Pac.  362,  7  Colo.  App. 
515),  where  suit  was  brought  against  the 
board  of  county  commissioners  on  county 
warrants,  the  court,  speaking  by  Mr.  Justice 
Thompson,  said:  "If  they  are  valid  upon 
their  face,  the  presumption  is  that  they  were 
lawfully  Issued.  This  presumption  could  be 
overthrown  only  by  positive  evidence  of  their 
illegality,  and  the  burden  was  uiwn  the  de- 
fendant to  show  the  facts  which  Invalidated 
them."  The  case  at  bar  is  not  governed  by 
the  doctrine  announced  by  this  court  in  a 
case  between  the  same  parties,  decided  this 
term  (46  Pac.  123),  as  the  attorney  general 
erroneously  contends,  for  the  facts  of  the 
two  cases  are  essentially  different  There 
certain  facts  were  admitted  by  the  holder 
of  the  warrant  which  brought  the  contract 
within  the  inhibition  of  the  constitution  and 
the  statute,  the  effect  of  wUch  was  to  con- 
stitute a  part  of  the  consideration  for  the 
warrant  invalid,  but  here  there  is  no  such 
admission  or' proof.  We  are,  of  course,  pre- 
cluded from  speculating  that  the  real  facts 
may  be,  as  suggested  by  the  present  attor- 
ney general,  who  did  not  conduct  the  de- 
fense below,  different  from  what  the  present 
record  shows.  The  province  of  the  court  la 
not  to  frame  the  Issues  or  collect  the  evi- 
dence. We  must  take  the  case  as  mnd-  bf 
the  parties,  and  decide  it  upon  the  reco:  J'  be- 
fore us,  and  not  upon  another  state  of  tacts, 
that  may  or  may  not  be  correct  It  follows 
that  the  Judgment  of  the  district  court  should 
be  affirmed,  and  it  is  so  ordered.    Affirmed. 


(22  Colo.  tW) 
SMITH  et  aL  V.  SMITH. 
(Snpreme  CJourt  of  Colorada     May  18,  1806.) 

Ck>HVKTANOS  BT  H08BARD    IN    FRAUD    OF    WlFS— 

Cancsllation — C0H8OLIDATION  or  Actions. 

1.  Mills'  Ann.  St  {  1524.  provides  that  whea 
either  spouse  shall  die  intestate,  leaving  a  hus- 
band or  wife  and  children,  one-half  of  the  de- 
cedent's realty  shHll  descend  to  the  survivor; 
section  1534  provides  that  a  surviving  widow 
residing  in  the  state  shall  be  entitled  to  certain 
described  personal  property,  free  from  liability 
for  the  husband's  debts;  and  section  3011  de- 
clares that,  in  case  a  husband  deprives  his  wife 
of  more  than  one-half  his  property  by  will,  she 
may,  after  his  decease,  elect  to  accept  the  will 
or  one-half  the  whole  estate.  EM,  that  these 
provisions  were  designed  to  provide  the  widow 
with  the  necessary  means  for  her  support;  and 
hence,  though  curtesy  and  dower  have  been 
abolished  in  Colorado,  if  a  huslmnd  during  cov- 
erture secretly,  and  for  the  purpose  of  depriving 
his 'wife  of  her  riprhts  as  heir,  conveys  his  en- 
tire property  to  his  children  by  a  former  mar- 
riage, hy  three  separate  deeds,  which  are  with- 
held from  record  for  four  years,  and  until  the 
day  before  the  death  of  the  grantor,  who  in  the 
meanwhile  detains  control  of  the  property  con- 
veyed, equity  will,  on  the  widow's  application, 
set  aside  such  deeds  in  so  far  as  they  deprive 
her  of  more  than  one-half  of  decedent's  prop- 
erty.    Campbell,  J.,  dissenting. 

2.  Under  Civ.  Code,  §  20,  authorizing  the 
court  to  consolidate  two  or  more  actions  pending 
at  one  time  "between  the  same  parties,"  etc. 
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the  consolidation  of  three  snits  brought  by  one 
pprson,  but  each  aeainst  different  defendant*, 
whereby  each  defendant — under  Mills'  Ann.  St. 
g  4816,  excluding  parties  in  certain  cases  from 
testifying  in  their  own  behalf — is  deprived  of  the 
evidence  of  the  other  defendants,  is  reversible 
error. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

In  this  one  appeal  are  embraced  three  sev- 
eral actions,  commenced  in  the  district  court 
by  Jane  H.  Smith,  as  plaintiff,  against  Hor- 
ace G.  Smith,  Jr.,  Ralph  Smith,  and  Jessie  F. 
Smith,  defendants,  respectively.  In  the  court 
below  the  actions  were  consolidated,  and 
tried  as  one  action.  The  complaints  are 
alike  In  each  of  the  three  cases,  except  as  to 
the  party  defendant  It  la  alleged  that  ap- 
pellee, Jane  H.  Smith,  was  married  to  Hor- 
ace G.  Smith  In  November,  1884,  and  that 
she  remained  his  liwful  wife  until  the  17th 
day"  of  August,  1892,  upon  which  last-men- 
tioned date  he  died,  at  the  age  of  75  years; 
that  at  the  time  of  the  Intermarriage  of  plain- 
tiff and  the  deceased  he  had  three  children 
living,  the  defendants  In  these  several  cases; 
that  on  the  28th  day  of  August,  1888,  the  de- 
ceased, being  the  owner  of  a  large  amount  of 
real  estate  In  the  city  of  Denver,  to  the  vaWe 
of  $40,000,  free  and  clear  from  all  liens  and 
Incumbrances  of  any  kind  and  nature  what- 
soever, executed  deeds  to  all  of  such  real 
estate  to  the  defendants  In  severalty.  Plain- 
tiff alleges  that  these  deeds,  which  bear  date 
August  28,  1888,  were  made  secretly,  without 
her  knowledge,  and  without  consideration, 
with  the  intent  and  design  to  defraud  plain- 
tiff tn  tlie  event  of  her  husband's  death.  It 
is  further  alleged  that  by  these  deeds  the  de- 
ceased conveyed  to  each  of  the  defendants 
about  a  one-third  portion  in  value  of  all  his 
real  estate;  that  the"  deeds  were  acknowl- 
edged on  the  28th  uay  of  August,  1888,  but 
that  none  of  them  were  filed  for  record  until 
the  ICth  day  of  August,  1802,  this  being  the 
day  before  the  death  of  the  grantor.  It  Is 
further  alleged  that  at  the  time  the  deeds 
were  filed  for  record  the  said  Horace  G. 
Smith  was  In  extremis,  and  expected  to  die, 
and  also  that  from  the  time  of  the  execution 
of  these  deeds  until  the  same  were  recorded 
they  remained  under  the  exclusive  care  and 
control  of  the  grantor;  that  during  all  this 
time  he  retained  the  possession,  dominion, 
and  absolute  control  over  all  the  property 
thus  deeded,  receiving  all  the  rents,  Income, 
and  revenues  therefrom,  the  same  as  If  the 
deeds  had  never  been  made,  and  In  all  re- 
spects exercised  the  exclusive  rights  of  own- 
ership over  all  the  property.  It  is  further  al- 
leged that  these  deeds  are  testamentary  in 
character,  and  were  made  by  the  grantor, 
acting  In  collusion  with  the  grantees,  for  the 
purpose  of  defrauding  plaintiff  of  her  right 
as  heir  of  her  husband.  It  Is  further  alleged 
that  plaintiff  was  thereby  left'  without  means 
for  her  support,  and  tliat  she  was  physically 
frail,  and  In  delicate  health,  and  unable  to 
work  for  a  living.  To  these  complaints  a 
v.46r.no.2 — ^9 


general  demurrer  was  In  each  Instance  Inter- 
posed and  overruled.  Thereupon  the  defend- 
ants each  answered  separately.  The  answers 
are  the  same  in  all  the  cases.  In  their  an- 
swers, the  defendants  admitted  that  Horace 
G.  Smith  was  the  owner  of  the  real  estate  de- 
scribed in  the  complaints,  but  denied  that 
the  real  estate  was  of  the  value  of  ?40,000, 
and  allege  that  It  was  only  of  the  value  of 
$15,000.  They  deny  that  on  the  16th  day  of 
August,  1802,  Horace  G.  Smith  was  pro- 
nounced to  be  in  extremis,  or  that  his  death 
was  then  and  there  expected.  They  deny 
that  the  deeds  were  in  his  possession,  as  al- 
leged In  the  complaint,  and  allege  that  the 
deeds,  as  soon  as  executed,  were  delivered 
to  the  defendants,  respectively,  and  retained 
by  them.  It  Is  denied  that  the  grantor,  after 
the  execution  of  the  deeds,  retained  posses- 
sion or  control  over  the  property,  and  also 
that  he  received  the  rents,  Income,  or  reve- 
nues therefrom.  After  the  answers  were  fil- 
ed, the  causes  were  consolidated  upon  the 
motion  of  plaintiff,  and  against  the  objection 
of  the  defendants,  and  each  of  them.  Upon 
these  Issues  the  cause  was  tried  to  the  court 
without  a  jury.  Upon  the  evidence  the  court 
determined  the  issues  in  favor  of  the  plain- 
tiff, and  decreed  that  the  defendants,  and 
each  of  them,  be  compelled  to  convey  to  her 
the  one-half  of  all  the  real  estate  described 
In  the  complaint,  and  conveyed  to  the  defend- 
ants, respectively,  by  the  quitclaim  deeds  of 
August  28, 1888.  The  defendants,  having  ex- 
cepted to  the  findings  and  decree,  bring  the 
case  here  by  appeal.    Reversed. 

David  Mitchell  and  N.  M.  Laws,  for  ap- 
pellants, y.  D.  Markham  apd  Bartels  & 
Blood,  for  appellee. 

HATT,  C.  J.  (after  stating  the  facts  as 
above).  The  record  in  this  case  discloses 
that  the  real  estate  deeded  to  his  children, 
the  issue  by  a  former  wife,  was  all  the  real 
estate  owned  by  Horace  G.  Smith,  Sr.;  that, 
aside  from  this,  he  had  no  other  property 
or  choses  In  action,  except  a  few  hundred 
dollars  In  cash,  deposited  to  his  credit  in  a 
bank;  and  that  a  few  hours  before  hla 
death  he  executed  a  check  for  this  to  one 
of  his  sons.  As  a  result  of  these  transac- 
tions, he  left  his  widow  absolutely  penniless 
at  his  death.  She  was  then  old  and  infirm, 
and  has  since  been  dependent  upon  the  char- 
ity of  friends  for  her  support  Appellants 
contend  that  under  the  statutes  of  this  state 
the  obligation  of  the  husband  to  provide  for 
his  wife  upon  his.  decease  is  simply  a  moral 
obligation,  and  one  that  cannot  be  enforced 
by  the  courts.  Wherever  the  common  law 
has  prevailed.  It  has  from  the  earliest  times 
required  the  husband  to  support  the  wife  so 
long  as  the  marriage  relation  existed  be- 
tween them,  and  she  remained  trUe  to  her 
marital  vows.  Moreover,  It  imposes  the 
duty  upon  the  husband  having  property  to 
provide  for  the  support  and  comfort  of  his 
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widow  after  his  demise.  The  obligation  in 
this  latter  respect  is  to  a  large  extent  mutu- 
al, and  the  books  are  full  of  authorities  to 
the  effect  that,  where  either  husband  or 
wife  attempts  secretly  to  convey  property 
on  the  eve  of  marriage,  such  conveyances 
would  be  set  aside  for  the  benefit  of  the 
defrauded  party.  So,  also,  where  the  hus- 
band has  attempted  to  convey  real  estate  In 
fraud  of  his  wife's  right  of  dower,  the  courts 
have  never  been  called  upoti  in  vain  to  pro- 
tect such  rights.  Although  in  this  state 
dower  and  the  tenancy  by  curtesy  are  abol- 
ished, the  statute  provides  that  whenever  ei- 
ther party  shall  die  intestate,  possessed  of 
real  estate,  if  such  intestate  leave  a  hus- 
band or  wife  and  children,  one-half  of  such 
estate  shall  descend  to  such  surviving  hus- 
band or  wife.  Mills'  Ann.  St  8  1524.  It  is 
also  provided  that,  if  any  decedent  leaves  a 
widow,  residing  in  this  state,  she  shall  be 
entitled  to  certain  personal  property,  partic- 
ularly describing  the  same,  and  that  she 
may  have  the  same  set  apart  for  her,  not 
subject  to  the  payment  of  his  debts.  Id.  § 
1534.  It  is  further  provided  that,  when  an 
Inventory  shall  have  been  made  of  such  per- 
sonal estate,  the  widow  may  relinquish  her 
rights  to  all  property  allowed  to  her,  and 
that  in  lieu  thereof  she  may  claim  the  value 
of  such  property  in  money  or  other  personal 
property,  at  her  election.  Id.  §  1535.  It 
is  also  provided^  "In  case  any  married  man 
shall  hereafter  deprive  his  wife  of  over  one- 
half  his  property,  by  will,  it  shall  be  op- 
tional with  such  married  woman,  after  the 
death  of  her  husband,  to  accept  the  condi- 
tion of  such  will,  or  one-half  of  his  whole 
estate,  both  real  and  personal."  Id.  §  3011. 
It  is  the  obvious  intent  and  purpose  of  the 
foregoing  acts  to  provide  the  widow  with 
the  necessary  means  for  her  support  In  case 
of  the  death  of  the  husband,  whenever  his 
property  is  sufficient  for  that  purpose.  Un- 
der these  statutes,  appellee  contends  that 
where  the  husband,  during  coverture,  secret- 
ly makes  conveyance  of  all  his  property,  and 
keeps  the  knowledge  thereof  from  his  wife, 
thereafter  retaining  control  and  manage- 
ment of  the  same,  such  conveyance  should 
be  treated  and  considered  as  testamentary 
In  character,  and  not  as  a  deed;  and,  in  so 
far  as  the  wife  is  deprived  thereby  of  more 
than  one-half  the  real  property,  it  should  be 
held  void  as  to  her.  To  this  proposition  the 
zeal  and  ability  of  counsel  have  been  largely 
directed,  and  our  attention  has  been  called 
to  numerous  authorities  upon  either  side  of 
the  controversy;  some  of  them  directly  in 
point,  and  others  bearing  more  or  less  upon 
the  question  presented.  Our  examination  of 
the  cases  cited,  however,  does  not  disclose 
one  showing  a  parallel  to  the  heartlessness 
and  inhumanity  manifested  by  the  deceased. 
In  many  pf  the  cases  the  husband  has  at- 
tempted to  convey  his  personal  property  by 
a  gift,  to  the  exclusion  of  his  widow,  leav- 
ing for  her  reliance  such  interest  as  she 


might  be  entitled  to  in  his  real  estate  under 
the  law.     In  other  Instances  the  husband 
has  attempted  to  convey   his   real  estate, 
leaving  his  personal  property  to  be  shared 
by   his   widow   and   other   heirs;    but  this    " 
decedent  has  attempted  to  strip  his  widow, 
at  his  death,  of  all  his  property,  both  real 
and  personal.    As  to  whether  such  a  trans- 
action should  be  upheld,  the  authorities  are 
not  uniform,  and  to  reconcile  them  would 
be  impossible.     In   Stewart  v.   Stewart,   5 
Conn.  316,   the   husband   executed   a   deed 
conveying  all  his  real   estate  to  his  chil- 
dren, placing  the  conveyance  in  the  hands 
of  a  third  person,  to  be  delivered  to  them 
upon  his  death,  on  the  happening  of  which 
event,  two  years  after  the  execution  of  the 
deed,  it  was  delivered  pursuant  to  the  trust, 
and    the   court   held    that   the    Instrument 
was  strictly  a  deed,  and  not  a  testamen- 
tary  disposition;    second,  that  It  was   not 
fraudulent  In  relation  to  the  widow's  right 
of   dower.     The  case  Is   the  strongest   we 
have   found   In   favor   of   appellants'   jposi- 
tlon.     The  action   was,    however,  at    law, 
and   not   in   equity,   and  the  court  In    the 
course  of  the  opinion  mentions  the  fact  that 
that  may  be  a  fraud  in  equity  which  is  not 
at  law.    The  case  of  Small  v.  Small  (Kan. 
Sup.)  42  Pac.  327,  Is  strongly  relied  upon  by 
appellants.     It  is  held   in  that  case  that, 
subject  to  certain  limitations,  and  against 
any  claim  of  the  widow  made  after  death, 
a  married  man  in  Illinois  or  Kansas  '  may, 
during  coverture,  give  away  to  his  children 
the  bulk  of  his  property,  although  the  well- 
known  effect  of  the  gift  will  be  to  deprive 
the  widow  of  a  fair  share  of  the  property, 
which  would  otherwise  have  fallen  to  her. 
In  the  course  of  the  opinion  the  Kansas 
court   quotes   with   approval  the   following 
language  from  the  case  of  Williams  v.  Wil- 
liams, 40  Fed.  521:    "The  main  question  is 
simply  this:   Can  a  married  man  give  away 
his  property,  during  coverture,  for  the  pur- 
pose of  preventing  his  wife  from  acquiring 
an   interest  therein  after  his  death?     The 
law  seems  to  be  that,  if  such  gift  is  bona 
fide,  and  accompanied  by  delivery,  the  wid- 
ow cannot    reach    the    property  after    the 
donor's  death.     •     •     •     Neither  the   wife 
nor  children  have  any  tangible  interest  in 
the  property  of  the  husband  or  father  dur- 
ing his  lifetime,  except  so  far  as  he  is  liable 
for  their  support;    and  hence  he  can  sell  it 
or  give  it  away  without  let  or   hindrance 
from  them.    Of  course,  the  sale  or  gift  must 
be  absolute  and  bona  fide,  and   not  color- 
able only.     And  if  the  sale  or  gift   would 
bind  the  grantor  it  would  bind  his  heirs." 
The  writer  of  the  foregoing  seems  to  have 
understood  that  a  colorable  sale  could  be 
set  aside.    Set  aside  by  whom?    If  made  for 
the  purpose  of  defrauding  an  heir,  it  could 
only  be  set  aside  at  the  suit  of  the  party 
defrauded,  while  the  grantor,  being  a  party 
to  the  fraud,  would  be  refused  relief  by  the 
courts;  hence  it  does  not  necessarily  follow, 
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as  stated  by  him,  that  all  sales  or  gifts 
which  are  binding  upon  the  grantor  are 
likewise  binding  upon  bis  heirs. 

As  our  statutes  are  borrowed  from  Illinois, 
decisions  in  that  state  are  entitled  to  great 
weight.  The  case  of  Padfleld  v.  Padfleld  was 
before  the  supreme  court  of  Illinois  three 
times.  .68  111.  210,  72  111.  322,  78  111.  16.  The 
conclusion  of  the  court  is,  we  think,  fairly 
expressed  in  the  following  from  Kerr  on  Fraud 
and  Mistake,  which  is  quoted  with  approval 
In  the  last  opinion:  "There  can  be  no  doubt 
of  the  power  of  a  husband  to  dispose  abao- 
tately  of  his  pn^erty  during  his  Ufe,  Inde- 
pendently of  the  concurrence,  and  exonerated 
from  the  claim,  of  his  wife,  provided  the  trans- 
action is  not  merely  colorable,  and  be  tmat- 
tended  with  circumstances  indicative  of  fraud 
upon  the  rights  of  the  wife.  If  the  disposition 
of  the  husband  be  bona  fide,  and  no  right  Is 
reserved  to  him,  though  made  to  defeat  the 
right  of  the  wife,  it  will  be  good  against  her." 
Kerr,  Fraud  &  M.  p.  220.  Accepting  this  as 
a  correct  statement  of  the  law,  we  think  the 
case  made  by  the  pleadings  and  proofs  before 
us  brings  the  present  case  within  the  excep- 
tion; for  here,  as  we  have  shown,  the  trans- 
action was  merely  colorable,  and  made  under 
circumstances  strongly  indicative  of  fraud  up- 
on the  rights  of  the  wife.  The  proof  shows 
that  these  three  several  deeds  were  held  from 
record  for  the  period  of  four  years  after  their 
execution.  If  one  of  these  deeds  bad  been 
withheld  from  record  for  that  length  of  time, 
this  would  be  a  suspicious  circumstance,  while 
the  fact  that  all  were  thus  withheld  leads 
very  strongly  to  the  conclusion  that  they  were 
so  withheld  as  a  result  of  an  understanding 
between  the  grantor  and  the  three  grantees, 
and  that  these  grantees  were  guilty  of  collu- 
sion in  the  matter  for  the  purpose  of  prevent- 
ing Information  of  the  transfer  from  reaching 
the  wife  of  ,tbe  grantor,  and  to  permit,  the 
grantor  in  the  meantime  to  continue  to  exer- 
cise exclusive  dominion  and  control  over  the 
property.  In  the  case  of  Youngs  v.  Carter,  10 
Hun,  194,  the  facts  were  that  Daniel  Youngs, 
a  widower,  was  engaged  to  be  married  to  the 
plaintiff  in  August,  but  in  consequence  of  his 
sickness  the  marriage  was  put  off  until  Sep- 
tember. In  the  interim  he,  without  the  knowl- 
edge of  the  plaintiff,  conveyed  nearly  the  whole 
of  his  real  estate  to  two  daughters  by  a  for- 
mer marriage,  and  took  back  from  them  a 
lease  for  his  life.  The  plaintiff  did  not  learn 
<rf  this  conveyance  until  after  marriage,  and 
then  Immediately  brought  suit  to  have  the 
same  set  aside.  The  court  held  that  the  con- 
veyance was  a  fraud  upon  the  Inchoate  right 
of  the  wife  to  dower,  and  adjudged  her  enti- 
tled to  dower  In  the  land  so  conveyed.  In  the 
course  of  the  opinion,  which  is  an  instructive 
one,  the  conrt  advances  the  following  argu- 
ment: "When  the  conveyance  In  controversy 
■was  executed,  the  relation  of  the  grantor  to 
the  plaintiff  was  of  a  strictly  confidential  na- 
ture, and  a  natural  expectation  Inspired  as 
well  as  implied  by  it  was  that,  upon  its  con- 
summation, she  should  succeed  to  all  the  legal 


.  rights  of  a  wife  In  the  property  owned  by  him. 
I  She  acquired,  by  means  of  It,  an  equitable 
I  claim  upon  him  to  that  extent    But  at  the 

•  same  time  It  was  not  so  entUely  controlling  as 

•  to  prevent  him  from  discharging  such  other 

;  equitable  obligations  as  he  might  have  prevl-  ' 
ously  incurred  to  his  children.  It  simply  re- 
strained him  from  disposing  of  his  property 
I  fraudulently,  for  the  purpose  of  preventing 
j  It  from  becoming  subservient  to  the  rights 
I  which  the  laws  of  the  state  secured  to  a 
j  wife."  This  prhiciple  Is  announced  and  car- 
ried to  its  logical  result  In  the  case  of  Mani- 
I  kee's  Adm'x  v.  Beard,  85  Ky.  20,  2  S.  W.  546, 
I  where  the  husband.  In  contemplation  of  death, 
I  gave  to  his  children  the  whole  of  his  personal 
I  estate,  with  the  fraudulent  intent  to  deprive 
I  his  wife  of  the  interest  therein  to  which  she 
I  would  be  entitled  as  his  widow;  and  the 
court  did  not  hesitate  to  set  aside  the  gift  at 
the  suit  of  the  widow.  This  case  is  a  much 
stronger  one  In  favor  of  the  widow  than  that 
case,  for  the  reason  that  there  the  gift  was  of 
personal  property  Mily,  over  which  the  owner 
has,  by  the  commercial  law,  greater  freedom 
than  over  his  real  estate;  and  her  dower  In- 
terest remained  in  the  lands  left  by  the  hus- 
band at  his  demise,  and  this  dower  Interest 
was  sufficient  to  support  her.  Here,  by  the 
fraudulent  conduct  of  the  husband,  the  wife 
was  stripjied  of  all  her  rights  as  heir  to  his 
personal  estate  and  to  his  real  estate  as  well. 
It  Is  not  necessary  in  this  case,  and  It  Is  not 
our  Intentlcm,  to  say  anything  that  wUl  pre- 
vent the  husband,  during  his  lifetime,  from 
selling  bis  personal  property  or  transferring 
his  real  estate  for  such  consideration  as  he 
may  be  willing  to  accept,  or  without  considera- 
tion, provided  always  that  the  transaction  shall 
be  absolute  and  bona  fide,  and  not  coloraUe 
only;  but  what  we  do  say  Is,  where,  as  here, 
the  complaint  charges,  and  the  evidence  shows, 
that  the  transaction  complained  of  Is  colorable 
merely,  and  resorted  to  by  the  husband  for 
the  purpose  of  defeating  his  wife's  rights  as 
his  heir,  he  hoping  thereby  to  obtain  the  full 
benefit  of  the  property  to  the  last  hour  of  his 
life,  and  at  the  same  time  to  be  able  to  de- 
prive her  of  all  interest  therein  as  his  heir. 
Is  as  much  of  a  fraud  on  the  part  of  the  hus- 
band as  it  Is  for  a  debtor  having  In  contempla- 
tion the  incurring  of  an  Indebtedness  to  put 
his  property  beyond  his  control,  and  the  courts 
have  universally  declared  the  latter  to  be  in 
violation  of  the  statute  of  frauds.  The  same 
principle  should  govern  in  this  case.  The 
transaction  is  shown  to  have  bad  its  Incepticm 
In  a  desire  on  the  part  of  both  the  grantor  and 
grantees  to  deprive  the  wife  and  stepmother 
of  the  benefits  conferred  upon  her  as  an  heh* 
of  her  husband  under  our  statutes,  and  the  ac- 
tion of  the  district  court  in  characterizing  the 
transaction  a  fraud  upon  the  rights  of  the  wife 
as  an  heir  Is  founded  upon  the  plainest  prin- 
ciples of  justice  and  equity,  and  must  be  sus- 
tained. 

We  have  thus  far  considered  the  cause  as 
made  by  the  pleadings  and  evidence.  We  are 
satisfied,  however,  that  a  great  Injustice  was 
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done  the  defendants  by  the  order  of  consolida- 
tion, made  by  the  district  court,  as  thereby  they 
were  prevented  from  ftiUy  presenting  their  de- 
fenses. The  cases  were  consolidated  upon  the 
motion  of  the  plaintiff  and  against  the  objec- 
tion of  the  defendants  and  each  of  them,  and 
by  reason  of  such  consolidation  each  defendant 
was  deprived  of  the  evidence  of  the  defendants 
In  the  other  suits;  i.  e.  of  the  evidence  of  his 
co-defendants  after  the  consolidation.  The  nil- 
ing  excluding  these  witnesses  is  based  upon 
section  4816,  MlUs'  Ann.  St,  which  provides, 
among  other  things:  "That  no  party  to  any 
civil  action,  suit  or  proceeding,  or  person  di- 
rectly interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein,  of  his  own  motion, 
or  In  his  own  behalf,  *  •  •  when  any  ad- 
verse party  sues  or  defends  as  the  trustee  or 
conservator  of  an  Idiot,  •  •  *  of  any  de- 
ceased person,"  etc.  The  argument  of  appel- 
lee in  support  of  the  ruling  of  the  court  below 
proceeds  upon  the  basis  that,  after  the  consoli- 
dation, there  was  but  one  suit,  to  which  all  the 
defendants  were  parties.  If  the  suits  were 
proi)erly  consolidated,  the  exclusion  of  the  wit- 
nesses must  be  upheld;  but,  If  the  order  of 
consolidation  was  not  proper,  the  subsequent 
exclusion  of  the  witnesses  was  also  erroneous. 
The  Civil  Code  provides  at  section  20  that: 
"Whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties,  and  In 
the  same  court,  upon  causes  of  action  which 
might  have  been  Joined,  the  court  may  order 
the  actions  to  be  conscdldated  Into  one."  At 
least  one  of  the  essential  conditions  to  consoli- 
dation under  this  provision  was  lacking  In 
these  suits,  namely,  they  were  not  between 
the  same  parties.  It  is  urged,  however,  by 
appellees,  that  courts  have  the  inherent  right, 
independent  of  statute,  to  consolidate  suits  at 
law  and  actions  in  equity,  where  the  interest  of 
the  parties  and  the  public  may  be  subserved  by 
such  consolidation.  An  examination  of  the  au- 
thorities leads  to  the  conclusion  that,  In  the  ab- 
sence of  legislation,  the  power  of  consoUdation 
of  actions  has  been  exercised  with  the  greatest 
freedom  according  to  the  will  of  the  particular 
judge  before  whom  the  actions  may  have  been 
pending,  without  any  definite  rule  having  been 
established  for  the  guidance  of  the  courts  with 
reference  thereto.  The  provisions  of  our  Code 
with  reference  to  consolidation  are  similar  to 
those  to  be  found  In  many  oi  the  other  code 
states.  See  4  Enc.  PI.  &  Prac.  p.  676.  No 
case  has  been  cited,  and  we  loiow  of  none, 
where  a  consolidation  has  been  permitted  un- 
der such  a  statute,  unless  all  the  prescribed 
conditions  existed;  and  In  a  number  of  states 
the  code  provision  has  been  referred  to  as  con- 
trolling. In  the  case  of  Mayor  v.  Coffin,  90 
N.  Y.  312,  the  court  says:  "The  order  of  con- 
solidation must  be  reversed,  because  the  spe- 
cial term  had  no  power  to  make  It  The  au- 
thority to  consolidate  actions  is  given  by  sec- 
tion 817  of  the  Code,  and  permits  It  only 
where  both  actions  are  pending  between  the 
siiiue  piuiutirf  and  tlie  same  defendants  tor 
causes  of  action  which  might  have  been  Join- 
ed."   See,  also,  Kipp  y.  Delamater,  58  How. 


Prac.  183;  Bleach  t.  Railway  Co.,  44  Wte. 
503.  For  error  In  ordering  the  consolidation, 
and  in  depriving  each  of  the  defendants  of  the 
evidence  of  the  others,  the  judgment  must  be' 
i-eversed,  and  the  cause  remanded.  Judgment 
reversed. 

CAMPBELL,  J.  (concarrlng  specially).  Up- 
on the  ground  that  the  order  of  consolidatitxi 
vras  erroneous,  I  concur  in  the  judgment  of  re- 
versal From  that  portion  of  the  opinion  In 
which  the  Chief  Justice  holds  the  conveyance 
by  the  husband  to  be  a  fraud  upon  the  prop- 
erty rights  of  the  wife,  I  dissent  While  join- 
ing with  my  associates  In  characterizing  the 
husband's  conduct,  from  a  moral  standpoint, 
as  most  reprehensible,  I  am  not,  as  at  present 
advised,  prepared  to  say  that  the  law  of  this 
state  does  not  permit  him  to  do  what  the  evi- 
dence in  the  case  shows  that  he  has  done.  My 
reading  of  the  authorities  Is  that  the  rule  an- 
nounced in  the  majority  opinion  should  pre- 
vail where  tenancy  by  the  curtesy  and  dower 
exist;  but  the  application  of  the  principle  to 
the  case  at  bar,  where,  as  In  our  state,  dower 
and  tenancy  by  the  curtesy  have  been  abol- 
ished, does  not  seem  to  me  to  be  warranted. 


(23  Colo.  22> 
PEOPLE  ex  rel.  STRAUB  et  al.  ▼.  BOUGH- 
TON,  District  Judge. 
(Supreme  Court  of  Colorado.  June  16,  1896.) 
Bill  of  Exceptioss— Kboitals— KsrusAL  to  Sios. 
PiainfiCfs'  bill  of  exceptions  contained  none 
of  the  evidence,  but  recited  that  evidence  was 
admitted  tending  to  prove  plaintiffs'  case,  un- 
der their  pleadings,  and  that  evidence  was  givi'n 
by  defendants  tending  to  establish  their  case, 
under  their  pleadings,  and  that  plaintiffs  duly 
excepted  to  the  giving  and  refusing  of  certain 
instructions.  The  contention  of  plaintiffs  being 
that  the  action  of  the  court  in  giving  and  refus- 
ing the  instructions  referred  to  was  reversible 
error,  provided  the  evidence  was  inharmonious, 
they  inserted  an  additional  recital  that  "the  tes- 
timony was  conflicting."  UM,  that  the  judge 
was  not  required  to  give  his  opinion  as  to  a 
conflict  in  the  evidence  generally,  and  his  refusal 
to  sign  the  bill  because  of  the  insertion  of  the 
latter  recital  was  not  ground  for  mandamus. 

Mandamus,  on  the  relation  of  Frank  Straub 
and  others,  to  compel  J.  H.  Boughton,  dis- 
trict judge,  to  sign  and  seal  a  bill  of  excep- 
tions.   Writ  denied. 

E.  A.  Ballard  and  Louis  K.  Pratt,  for  peti- 
tioners.    John  S.  MacBetb,  for  respondent 

PER  CURIAM.  In  the  district  court  of 
Boulder  county  a  money  judgment  was  ren- 
dered against  the  relators.  An  appeal  to  this 
court  was  granted,  and  time  fixed  for  fil- 
ing a  bill  of  exceptions.  Within  the  time  lim- 
ited, relators  (as  appellants)  tendered  to  the 
trial  judge  a  skeleton  bill  of  exceptions, 
which  he  refused  to  sign  and  seal.  There- 
upon relators  filed  in  this  court  their  petition 
asking  for  a  peremptory  writ  of  mandamus 
ordering  the  respondent  (the  trial  judgel  to 
sign  and  seal  the  bill.  To  this  petition  the 
respondent  Interposed  a  demurrer  on  the 
ground  that  the  facts  stated  do  not  entitle 
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the  relators  to  any  relief.  The  case  was  pre- 
sented, and  a  hearing  had,  upon  this  demur- 
rer. It  appears  from  the  bill  of  exceptions 
attached  as  an  exhibit  to  the  petition  that  it 
contains  none  of  the  evidence  produced  at 
the  trial,  but  in  It  there  is  a  recital  that  evl-. 
dence  tending  to  prove  the  allegations  of  the 
complaint  and  of  the  amended  replication 
was  Introduced  by  the  plaintifTs,  and  at  its 
close  the  defendants'  motion  for  a  nonsuit 
was  overruled  by  the  court;  thereupon  the 
defendants  produced  evidence  tending  to 
prove  the  allegations  of  their  answer  and 
cross  complaint,  and  to  disprove  the  aver- 
ments of  plaintiffs'  complaint  and  amended 
replication,  and  then  rested;  after  which 
plaintiffs  Introduced  evidence  In  rebuttal, 
and  the  case  was  closed, — following  which  re- 
cital Is  this  sentence,  "The  testimony  was 
conflicting."  There  Is  an  additional  recital 
that  the  court  gave  to  the  Jury  certain  In- 
Btmctlons  requested  by  the  defendants'  coun- 
sel, to  the  giving  of  which  the  plaintiffs  at 
the  time  duly  excepted.  The  court  also  gave 
two  instructions  asked  by  the  plaintiffs'  coun- 
sel, and  refused  another,  to  which  refusal  an 
exception  at  the  time  was  duly  taken. 

From  the  foregoing  summary  of  the  con- 
tents of  the  bill  of  exceptions,  as  well  as 
from  the  argument  of  counsel  for  relators.  It 
ia  apparent  that  they  will  rely  for  a  reversal. 
In  part  at  least,  because  of  the  giving  and 
refusing  of  the  InstmctionB  referred  to,  which 
action  of  the  court,  according  to  their  con- 
tention, constituted  reversible  error,  provid- 
ed the  evidence  was  inharmonious.  In  their 
view.  It  became  necessary  to  show  to  the  ap- 
pellate court,  as  a  matter  of  fact,  that  there 
was  such  conflict.  This  fact  the  relators,  as 
appellants,  sought  to  establish  by  embodying 
in  the  bill  a  statement  of  the  trial  judge  th&t 
the  evidence  was  conflicting.  They  were  not 
satisfied  with  the  recital  therein  that  evidence 
was  admitted  tending  to  prove  the  plaintiffs' 
case,  under  their  pleadings,  and  that  evi- 
dence was  given  by  the  defendants  to  estab- 
lish their  case,  tinder  their  pleadings  (which, 
recital,  in  some  of  the  cases,  it  is  held,  is  sutU- 
cient,  for  certain  purposes.  In  a  bill  of  excep- 
tions); but  they .  insisted  before  the  trial 
judge,  as  well  as  here,  that  they  are  entitled 
to  a  further  statement  by  the  Judge  that 
there  was  a  coaflict  In  the  evidence.  Without 
intending  to  prejudice  the  appeal  upon  Its 
merits,  we  may,  with  propriety,  say  that 
there  are  two  suf^clent  reasons  why  such  a 
recital  in  the  bill  of  exceptions  is  not  proper. 
It  is  not  a  statement  of  a  fact,  but,  if  insert- 
ed, is  merely  the  opinion  or  conclusion  of  the 
trial  judge,  drawn  from  the  evidence  given 
at  the  trial.  If  such  was  not  his  opinion,  of 
ccuree  he  ought  not  to  be  compelled  to  give 
it;  but.  If  it  was  his  opinion,  it  ought  not  to 
be  made  to  nsurp  the  function  of  a  fact,  for, 
while  it  may  be  sound,  It  would  not  neces- 
sarily bind  a  court  of  review,  and  the  latter, 
upon  a  consideration  of  the  same  evidence, 
might  arrive  at  an  entirely  different  conclu- 
sion, or,  if  it  found  a  slight  antagonism  in  the 


evidence,  still  it  might  conclude  that  the  In- 
structions given — applicable  strictly  only  in 
case  of  no  conflict— were  technically  errone- 
ous, nevertheless  the  error  was  not  of  sufll- 
dent  Importance  to  work  a  reveysal.  But,  If 
this  could  be  accepted  as  the  statement  of  a 
fact  by  which  the  court  of  review  is  to  be 
bound,  it  Is  not  sufficiently  definite.  We  can 
readily  conceive  of  a  record  where,  as  to 
some  Issue  or  Issues,  there  was  a  conflict  In 
the  evidence,  and  as  to  some  other  issue  or  is- 
sues there  was  none  at  alL  If  the  instruc- 
tions related  to  the  latter,  there  might  be  no 
prejudicial  error,  whereas,  If  they  were  ap- 
plicable to  the  former,  the  error  might  be  a 
reversible  one.  We  must  not  be  understood 
as  holding  that  all  the  evidence  in  a  volumi- 
nous record  need  be  brought  up,  where  the  er- 
rors assigned  relate  only  to  the  instructions. 
We  held,  however,  that  a  trial  judge  is  not 
required  to  give  his  opinion  as  to  whether  or 
not  there  was  a  conflict  in  the  evidence  gen- 
erally. We  are  cited  to  no  case  exactly  In 
point,  and  find  none;  but,  upon  principle,  we 
think  it  would  establish  a  bad  practice  to 
grant  the  writ  prayed  for.  The  utmost  to 
which  any  of  the  cases  go  is  tliat,  in  some 
circumstances,  a  bill  may  recite  that  "the  evi- 
dence tended  to  show"  a  given  fact,  but  in  no 
case  to  which  our  attention  is  called  has  It 
been  held  that  the  judge  may  express  his 
opinion  upon  the  evidence.  The  nearest  case 
In  iwint  Is  Worthlngton  v.  Mason,  101  U.  S. 
149,  wherein  it  was  said:  "As  we  understand 
the  principles  on  which  judgments  here  are 
reviewed  by  writ  of  error,  that  error  must  ap- 
pear by  some  ruling  on  the  pleadings,  or  ou 
a  state  of  facts  presented  to  this  court. 
Those  facts,  apart  from  the  pleadings,  can 
only  be  shown  here  by  a  special  verdict,  an 
agreed  statement  duly  signed  and  submitted 
to  the  court  below,  or  by  bin  'of  exceptions. 
When,  in  the  latter,  complaint  Is  made  of  the 
Instructions  of  the  court  given  or  refused,  it 
must  be  accompanied  by  a  distinct  statement 
of  testimony  given  or  offered  which  raises  the 
question  to  which  the  Instructions  apply." 
The  court  further  says  that  the  proof  of  such 
facts  must  not  l>e  sought  for  In  the  comments 
of  the  court  to  the  jury  on  the  testimony,  or 
on  the  recitation  of  facts  supposed  to  be  prov- 
ed, found  in  such  comment,  or  because  the 
judge  was  of  the  opinion  that  a  fact  was 
proved  which  the  jury  refused  to  believe.  _  lu 
principle,  we  think  this  decision  in  harmony 
with  the  conclusion  which  we  have  reached. 
Bearing  more  or  less  upon  kindred  proposi- 
tions, but  not  upon  the  precise  question  in- 
volved, see  Eoagland  t.  Cole,  18  Colo.  426, 
33  Pac.  151;  Andrews  y.  Carllle,  20  Colo. 
.370,  38  Pac.  465;  2  Thomp.  Trials,  S$  2401, 
2777,  and  cases  cited;  Insurance  Co,  v.  Rad- 
dln,  120  n.  S.  183,  7  Sup.  Ct  600;  2  Enc.  PI. 
&  Prac.  p.  367  et  seq.;  People  v.  Bourke,  68 
Oal.  455,  6  Pac.  80;  Railway  Co.  v.  Harris,  12 
O.  C.  A.  598, 63  Fed.  800;  Schmidt  v.  Railway 
Co.,  83  lU.  405;  Gaines  v.  Harvln,  19  Ala.  401. 
For  the  reasons  given,  the  writ  is  denied. 
Writ  denied. 
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(23  Colo.  26) 

FARMERS'  HIGH  LINE  CANAL  &  RES- 
ERVOIR CO.   T.   WESTLAKE. 

(Supreme  Court  of  Colorado.     June  16,  1896.) 

HioHWATs— Bridges   ovbr  Ditches— Pboxiuati 
Cadse. 

1.  Mills'  Ann.  St.  $  3962,  proTidingr  that  any 
person  constructing  or  owning  any  ditch  in,  up- 
on, or  across  any  highway  shall  kee^  the  high- 
way open  for  safe  travel  by  constructing  bridges 
across  the  ditch  within  five  days  after  the  ditch 
is  constructed,  does  not  apply  to  a  ditch  run- 
ning parallel  to  a  highway  tor  1,000  feet. 

2.  Such  statute  applies  only  to  ditches  con- 
■tructed  after  the  passage  of  the  act. 

3.  In  an  action  against  a  ditch  company  for 
the  death  of  plaintiff's  decedent,  it  appeared 
that  decedent  was  driving  along  a  highway  run- 
ning along  the  side  of  a  mountain;  that  above 
and  parallel  with  the  highway  was  a  railway 
track,  and  below  and  parallel  with  the  same 
was  a  ditch  maintained  by  defendant;  that  de- 
cedent's horse  became  frightened  by  a  train,  and 
precipitated  decedent's  buggy  into  the  ditch, 
where  he  was  drowned,  having  become  entan- 
gled in  the  buggy.  Bdd,  that  the  fright  of  the 
horse  was  the  proximate  cause  of  the  accident, 
and  not  the  ditch. 

Appeal  from  district  court,  Jefferson  covin- 
ty. 

Action  by  Sarah  J.  Westlake  against  the 
Farmers'  High  Line  Canal  &  Reservoir  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

This  action  was  instituted  by  Sarah  J. 
Westlake,  appellee,  as  plaintiff  below,  to  re- 
cover from  the  Farmers'  High  Line  Canal  & 
Reservoir  Company  damages  for  the  death 
of  her  husband,  Andrew  Westlake,  caused,  as 
It  is  averred,  by  the  negligence  of  the  de- 
fendant company.  In  the  district  court  a  ver- 
dict and  judgment  for  $4,500  was  rendered. 
The  defendant  brings  the  case  here  by  ap- 
peal. The  following  provision  of  the  statute 
is  referred  to  In  the  opinion:  "Any  person 
or  persons,  corporation  or  company,  owning 
or  constructing  any  ditch,  race,  drain  or  flume 
in,  upon  or  across  any  highway,  shall  keep 
the  highway  open  for  safe  and  convenient 
travel  by  constructing  bridges  over  such 
ditch,  race,  drain  or  flume;  and,  within  five 
days  after  any  ditch  Is  constructed  across, 
in  or  upon  any  highway,  at  any  point  there- 
of, so  as  to  Interfere  with  or  obstruct  such 
highway,  the  person  or  persons  owning  or 
constructing  such  ditch  shall  erect  a  good 
and  substantial  bridge,  of  not  less  than  twen- 
ty feet  in  width,  across  the  same,  which 
shall  thereafter  be  maintained  by  the  coun- 
ty: Provided,  that  all  such  bridges  which 
shall  be  of  greater  length  than  twenty  (20) 
feet  shall  be  constructed  as  herein  provided, 
and  thereafter  maintained  In  proper  condi- 
tion for  safe  travel  by  the  owner  or  owners 
of  said  ditch.  Any  person  or  persons, .corpo- 
ration or  company,  constructing  any  ditch, 
race,  drain  or  flume  in,  upon  or  across  any 
highway,  and  failing  to  keep  the  highway 
open  for  safe  and  convenient  travel,  as  in 
this  act  provided,  shall  forfeit  the  sum  oC 


twenty-fiva  dollars,  to  thQ  county,  for  each 
and  every  day  of  failure  to  keep  the  same 
open  for  safe  and  convenient  travel,  as  afore- 
said. And  any  person  or  persons,  corpixa- 
tion  or  company,  who  shall  fail  to  erect  a 
good  and  substantial  bridge  across  any  ditch, 
race,  drain  or  flume,  within  five  days  after 
the  same  is  constructed,  in,  upon  or  across 
any  highway,  and  keep  the  same  in  proper 
condition  and  repair,  as  herein  provided, 
shall  forfeit  the  sum  of  twenty-flve  dollars  to 
the  county  for  each  and  every  day  of  failure 
to  erect  such  bridge  and  keep  the  same  in 
repair,  as  aforesaid,  together  with  the  cost 
of  constructing  there  a  good  and  substantial 
bridge,  or  making  necessary  repairs,  which 
the  road  overseer  'of  the  district  shall  at 
once  proceed  to  build  or  repair,  and  such 
party  or  parties  so  neglecting  shall  also  be 
liable  in  damages  to  any  person  or  persons 
damaged  by  such  neglect."  Mills'  Ann.  St. 
i39G2. 

Osbom  &  Taylor  and  W.  A.  Dier,  for  ap- 
pellant. N.  Q.  Tanquary  and  Howard  & 
Howard,  for  appellee. 

HAYT,  O.  3.  (after  stating  the  facts).  The 
facts  upon  which  the  case  must  be  deter- 
mined are  practically  uncontroverted.  An- 
drew Westlake,  the  deceased,  was  drowned 
In  appellant's  ditch.  The  place  of  the  ac- 
cident is  near  to,  or  within,  the  corporate 
limits  of  the  city  of  (irolden,  at  a  place 
where  the  wagon  road  from  ^Denver  to  Gold- 
en passes  along  the  steep  side  of  one  of  the 
foot  hills  of  the  Rocky  Mountains;  the  road 
at  the  point  rapidly  descending  towards  the 
town  of  Golden.  Just  below  this  road  the 
defendant  company  was  operating  a  ditch 
about  20  feet  in  width  and  several  feet  in 
depth,  the  descent  of  the  ditch  being  to  the 
east,  towards  the  city  of  Denver.  A  few 
feet  above  the  ditch  and  wagon  rood  are  the 
tracks  of  the  Colorado  Central  Railroad  Com- 
pany. Upon  the  day  of  the  accident,  the  de- 
ceased, with  a  companion,  was  driving  a 
horse  harnessed  to  a  covered  carriage  along 
the  highway  in  the  direction  of  the  city  of 
Golden.  As  he  approached  the  brow  of  the 
hill,  a  regular  train  due  in  Golden  at  9:45  a. 
m.  was  proceeding  towards  Denver,  having 
just  left  the  station  at  Golden.  Although 
this  train,  when  first  observed,  was  some 
distance  away,  the  horse  became  greatly 
frightened  by  its  approach,  and  manifested 
much  restlessness,  but  in  a  short  time  ap- 
parently came  under  the  control  of  the  driver. 
When  the  carriage  with  its  occupants  had 
reached  a  point  part  way  down  the  hill,  the 
train  at  that  time  being  nearly  opiMslte  to 
them,  the  engineer  blew  the  whistle  for  a  high- 
way crossing.  This  so  frightened  the  horse  that 
the  driver  lost  all  control  over  him,  and  he 
plunged  down  the  hill,  precipitating  the  buggy 
into  the  ditch,  where  it  was  overturned  in  part 
by  the  force  of  the  swift  current,  and  Mr.  West- 
lake,   becoming  entangled   in   the  top,    was 
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drowned  before  assistance  conld  teach  Wm. 
The  evidence  leaves  It  In  doubt  as  to  whether, 
at  the  place  of  the  accident,  the  wagon  road  or 
the  ditch  was  first  constructed.  The  origin 
of  both  go  back  to  the  earliest  settlement 
of  the  territory;  the  road  being  In  existence  as 
early  as  1860  and  the  ditch  as  early  as  ISCl. 
In  1862  appellant's  grantor  obtained  a  special 
charter  from  the  legislature  for  the  construe- 
tlon  of  this  ditch.  This  charter  gave  the  ditch 
company,  subject  to  accrued  rights,  a  right 
of  way  for  the  ditch  one  rod  in  width  upon 
each  side  of  the  center.  The  ditch,  as  orig- 
inally constructed,  was  only  a  few  feet  In 
width,  while  the  wagon  road  was  barely  suffi- 
cient for  the  passage  ct  vehicles.  With  the 
settlement  of  the  country,  and  consequent  in- 
crease of  travel  and  an  increased  demand  for 
water,  the  ditch  was  enlarged,  and  the  road 
widened  from  time  to  time,  to  meet  the  grow- 
ing demands  of  the  community.  In  view  of 
the  uncertainties  surrounding  the  history  of 
the  two  enterprises,  we  shall  not  attempt  to 
determine  which  right  of  way  has  priority. 
It  is  sufficient  to  say  that  each  was  lawftUly 
in  the  place  where  found  at  the  time  of  the 
accident. 

It  is  apparent  from  the  averments  of  the 
complaint  that  the  pleader  originally  based 
plaint  ItTs  right  of  action  upon  the  statute, 
which  requires  ditch  companies,  under  cer- 
tain circumstances,  to  keep  highways  open. 
Mills'  Ann.  St.  {  3962.  An  examination  of 
this  statute  discloses  that  it  has  no  appli- 
cation, for,  although  it  says  that  ditch  com- 
panies. In  certain  circumstances,  must  keep 
highways  open  for  safe  an^  convenient  trav- 
el, it  requires  this  to  be  done  only  by  con- 
structing bridges.  The  provision  of  the  stat- 
ute only  becomes  applicable  where  a  ditch 
crosses  a  highway,  or,  at  least,  encroaches 
so  much  upon  It  as  to  Interfere  with  traveL 
It  was  never  Intended  to  cover  cases  like 
this,  where  the  ditch  and  the  roadway  are 
parallel  for  1,000  feet.  It  is  quite  common 
in  this  state  to  construct  highways  and 
ditches  near  together  and  parallel  for  miles. 
Moreover,  the  statute  applies  only  to  ditches 
constructed  after  its  passage.  This  Is  ap- 
parent from  subsequent  portions  of  the  act, 
making  it  the  duty  of  the  county  in  which 
the  bridge  is  situate  to  maintain  the  same 
after  it  is  once  constructed,  and  fixing  a  pen- 
alty in  case  the  bridge  is  not  built  within 
five  days  after  the  ditch  Is  constructed 
across  the  highway,  etc.  This  construction 
is  in  harmony  with  the  charge  of  the  dis- 
trict court  to  the  Jury,  which  proceeds  upon 
the  theory  of  a  common-law  liability  only. 
At  common  law,  as  a  general  rule,  a  person  is 
responsible  only  for  such  consequences  of 
his  fault  as  are  the  natural  result  thereof; 
and,  where  the  fault  concurs  with  some- 
thing that  is  extraordinary,  he  will  not  be 
answerable  for  the  extraordinary  result 
This  principle  has  been  applied  in  many  cases 
in  which  suits  have  been  Instituted  against 


the  public  authorities  charged  with  the  duty 
of  keeping  a  highway  in  repair,  and  where 
the  accident  is  charged  to  have  resulted 
from  their  negligence;  and  it  has  been  re- 
peatedly held  that.  If  there  are  two  efficient 
independent  causes  uniting  to  produce  in- 
jury to  the  traveler  upon  a  highway,  the 
primary  cause  being  one  for  which  the  au- 
thorities are  not  responsible,  the  Injury  can- 
not be  said  to  have  resulted  from  their  neg- 
ligence in  falling  to  keep  the  highway  in  re- 
pair, though  the  traveler  be  himself  without 
fault. 

The  evidence  in  this  case  fails  to  show 
negligence  either  in  the  construction  or  en- 
largement of  defendant's  ditch.  The  road- 
way at  the  point  of  the  accident  was  suit- 
able for  all  ordinary  purposes,  and  safe  for 
the  passage  of  horses  that  could  be  con- 
trolled. The  location  of  the  ditch  and  road- 
way has  been  practically  the  same  for  many 
years,  and  teams  were  at  the  time  daily 
passing  back  and  forth  without  accident, 
and  presumably  without  serious  risk  of  ac- 
cident. The  roadway  was  reasonably  safe 
for  the  passage  of  ordinary  teams.  In  the 
frenzied  condition  of  the  horse  that  was  be- 
ing driven  by  the  d.eceased,  it  Is  doubtful 
if  any  reasonable  precaution  that  the  pub- 
lic officers  or  the  defendant  company  could 
have  taken  would  have  insured  safety.  The 
injury  sued  for  was  primarily  caused  by  the 
fright  of  the  horse,  and  that  fright  was  not 
caused  by  any  defect  in  the  roadway  or  in 
the  construction  or  operation  of  defendant's 
ditch. 

The  record  is  replete  with  evidence  with  ref- 
erence to  the  character  o*  the  horse;  many 
witnesses  testifying  that  he  was  vicious  and 
uncontrollable  in  temperament,  other  wit- 
nesses testifying  that  they  regarded  him  as 
kind  and  gentle  In  disposition.  This  evi- 
dence becomes  unimportant,  however,  in 
view  of  the  fact  that  at  the  time  of  the  ac- 
cident the  horse,  by  reason  of  the  passage 
of  the  train  or  the  blowing  of  the  whistle, 
or  both,  was  seized  with  a  sudden  frenzy, 
so  that  he  was  entirely  beyond  the  control 
of  the  driver,  and,  blinded  by  fright,  left  the 
road,  and  ran  Into  the  defendant's  ditch,  where 
the  driver  was  drowned.  It  Is  apparent  that 
the  passage  of  the  train  and  the  blowing  of  the 
whistle  were  the  primary  causes  of  the  ac- 
cident, and  for  this  reason  the  plaintiff  Is 
not  entitled  to  a  recovery  against  this  de- 
fendant 

In  the  case  of  Moulton  v.  Inhabitants,  51 
Me.  127,  it  is  said:  "When  a  horse  becomes 
unmanageable,  unless  his  condition  is  caus- 
ed by  a  defect  in  the  highway,  such  defect 
is  not  the  primary  cause  of  an  accident  to 
which  It  contributes.  A  witness,  on  being 
asked  to  state  the  cause  of  such  an  accident, 
would  give  that  which  caused  the  condition 
of  the  horse.  So  long  as  the  primary  cause 
continues  in  operation,  it  may  occasion  the 
damage;  and,  if  it  happen  upon  a  defective 
road,  it  Is  by  no  means  thereby  rendered 
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certain  that  It  wonld  not  otberwise  have  oc- 
curred upon  one  not  defective."  This  lan- 
guage was  used  in  a  suit  against  the  Inhab- 
itants of  a  town  for  negligence  in  not  keep- 
ing a  highway  in  repair.  The  plaintiff  at 
the  time  of  the  accident  was  crossing  a 
bridge  over  a  narrow  stream,  when  his 
horse  became  frightened  by  some  animal 
Jumping  into  the  water.  The  bridge  was 
well  built,  except  there  was  no  railing.  The 
horse,  by  reason  of  hie  fright,  ran  so  near 
the  edge  of  the  bridge  that  the  body  of  the 
wagon  was  detached  from  the  forward 
wheels  and  thrown  into  the  stream,  and  the 
court  held  that  the  town  was  not  liable. 

In  the  case  of  Jackson  v.  Town  of  Belle- 
vleu,  30  Wis.  250,  the  damages  sued  for  were 
for  injuries  to  a  horse  and  vehicle,  which 
occurred  at  a  point  in  a  highway  where  the 
road  was  defective;  The  evidence  showed 
that  the  horse,  at  the  time  of  the  accident, 
was  in  a  condition  of  fright,  and  uncontrol- 
lable. The  condition  of  the  horse  was  caused 
by  the  smell  of  blood  from  a  slaughter- 
house, and  not  from  any  defect  In  the  high- 
way. If  the  horse  had  been  under  control, 
and  driven  with  ordinary  care  and  skill,  the 
Injury  might  not  have  happened,  and  the 
court  held  that  the  town  was  not  liable.  The 
opinion  was  prepared  by  the  late  lamented 
Chief  Justice  Dixon,  and  Is  written  with  his 
usual  clearness  and  force. 

The  case  of  Schaefifer  v.  Jackson  Tp.  (Pa. 
Sup.)  reported  in  24  Atl.  629,  Is  also  strong- 
ly In  point  The  decisions  in  some  of  the 
foregoing  cases  were  rendered  upon  stat- 
utes, bnt  these  do  not  change  the  common- 
law  liability  in  respect  to  the  question  un- 
der consideration.  They  are  based  upon 
general  principles  of  the  common  law,  and 
require  no  vindication  at  our  hands,  and  we 
shall  leave  the  subject  with  the  following 
additional  citations:  Perkins  v.  Payette,  68 
Me.  152;  Spauldlng  v.  Inhabitants,  74  Me. 
628;  Aldrich  v.  Inhabitants  of  Gorham,  77 
Me.  287;  Beall  v.  Athens  Tp.,  81  Mich.  536, 
45  N.  W.  1014;  Titus  v.  Inhabitants,  97 
Mass.  238;  Horton  v.  City  of  Taunton,  Id. 
266,  note. 

Not  every  sudden  shying  of  a  horse  will 
constitute  a  primary  cause  of  an  accident 
resulting  from  such  shying  and  a  defective 
highway,  but  where,  as  here,  the  horse,  as 
a.  result  of  fright  caused  by  a  passing  train, 
becomes  unmanageable,  and  leaves  the  road, 
ami,  plunging  down  tiie  side  of  a  mountain, 
tlirows  the  driver  lnt»  an  Irrigating  ditch, 
where  he  is  drowned,  the  fright  of  the  horse 
must  be  taken  as  the  primary  and  efficient 
cause  of  the  accident. 

It  is  urged  that  the  roadway  at  the  place  of 
the  accident  was  narrowed  by  seepage  from  a 
spring  at  the  upper  side  of  the  road,  and  that 
this  contributed  to  the  result;  but  we  fall  to 
863  how  the  ditch  company  can  be  mulcted 
in  damages  for  the  negligence  of  the  public 
authorities  in  not  protecthig  the  road  against 
this  seeijage. 

Upon  the  record,  no  case  has  been  made 


against  the  appellant,  and  the  judgment  must 
be  reversed,  and  the  case  remanded.  Re- 
versed. 


(29  Or.  539) 
SMITH  V.  CITY  &  SUBURBAN  RT.  C0.» 

(Supreme  Conrt  of  Oregon.     Sept  21,  1896.) 
Btbiet  Uailuoad — iNjUKir  to  Peksos  on  Tuaok— 

CONTRIBDTORT   NeOLIQKNCB— RELATION 
OF   PASSENOEn   AND   CARRIEK. 

1.  A  person  who,  in  the  daytime,  and  in  a 
place  where  the  view  is  unobstructed,  attempts 
to  cross  a  street-railway  track  immediately  in 
front  of  an  approaching  car,  without  looking  to 
neo  whether  a  car  Ls  near,  and  is  struck  and  in- 
jured, is  guilty  ,of  such  contributory  negligence 
as  will  bar  a  recovery  for  the  injuries. 

2.  When  a  passenger  on  a  street  car  steps 
from  the  car  tc  the  street  the  relation  of  pas- 
senger and  carrier  ceases. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; U.  Uurley,  Judge. 

Action  by  Sarah  Smith  against  the  City  & 
Suburban  Railway  Company.  JuJgment  for 
plaintiff,  and  defendant  appeals.     Ueversed. 

Rufus  Mallory,  for  appellant  A.  U.  Tan- 
ner, for  respondent 

BEAN,  J.  This  la  an  action  to  recover 
damages  for  an  injury  caused  by  the  alleged 
negligence  of  the  defendant  In  the  operation 
and  management  of  one  of  its  electric  cars, 
and  comes  here  on  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiff.  The  defend- 
ant's car-  line  on  Morrison  street,  in  the  city 
of  Portland,  consists  of  two  tracks,  about  four 
feet  apart.  The  cars  going  east  use  the  south, 
and  those  going  west  the  north,  track.  On 
August  11.  181)2,'  the  plaintiff  boarded  an 
east-boimd  car,  intending  to  ride  to  Union 
avenue,  her  destination  being  a  point  thereon 
south  of  Morrison  street.  At  the  time  she 
took  passage  on  the  car  the  conductor  was 
requested  to  put  her  off  at  Union  avenue, 
but  through  some  mistake  or  carelessness, 
carried  her  by  that  point  On  the  return  trip 
of  the  car  she  was  safely  landed  In  the  street 
at  the  Intersection  of  said  avenue,  as  desired, 
whereupon  she  walked  around  the  rear  end 
of  the  car  upon  which  she  had  been  riding, 
started  across  the  street,  and  in  attempting 
to  cross  the  south  track  was  struck  and 
hijured  by  a  car  going  east.  The  plaintiffs 
version  of  the  accident  Is  as  follows:  "1  got 
into  the  car,  and  went  until  they  stopped,  and 
told  me  to  get  out  He  [the  conductor]  put 
me  off  the  car.  I  stepped  to  one  side  a  little. 
He  [the  conductor]  said,  This  Is  the  place 
where  you  get  off,'  and  he  put  me  off.  He 
helped  me  down.  I  turned  myself  around  to 
look,  for  I  felt  like  I  was  turned  around;  did 
not  know  which  way  to  go.  Then  I  made  a 
few  steps  eastward,  and  made  a  quick  pass, 
right  back  to  the  end  of  the  car,  right  close 
to  the  car.  I  saw  nothing,  and  heard  no  belL 
I  looked  to  see—  I  turned  around  to  see  where 
I  was,  and  when  I  saw  where,  I  was  going 
to  go  up  south.     I  looked  again,  to  see  if  I 

1  For  opinion  on  rehearing,  gee  46  Pac.  780. 
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could  see  anything.  Seeing  nothing,  1  thought 
now  I  will  go  past  right  quick,  and  when  I 
oassed  the  car  looked  as  If  it  was  an  arm's 
length  from  me,— the  one  that  hit  me.  I  had 
never  seen  It  before  It  was  that  near  to  me. 
Heard  no  bell  or  any  warning  given  to  me  at 
all;  heard  nothing.  My  hearing  is  good.  If 
there  liad  been  a  bell  rung,  I  could  have  heard. 
My  hearing  Is  pretty  good.  The  car  I  got  out 
of  was  stUl  standing  there.  I  waited  a  short 
time,  and  it  still  stood  there,  and  I  thought 
then,  I  will  go  past  behind  the  car.  I  don't 
remember  a  thing  that  happened  afterwards. 
When  I  saw  the  car  so  near  me,  I  think  I 
made  an  etToi-t  to  get  out  of  the  way,  but  it 
was  so  close  I  could  do  nothing.  Don't  know 
how  the  car  struck  me."  The  moterman  In 
charge  of  the  latter  car  says  the  first  time  he 
saw  the  plaintift  she  was  about  25  feet  away 
from  the  car.  "She  stepped  from  belilnd  the 
west-bound  car  into  the  middle  of  the  track 
on  which  my  car  was  going.  She  stood  in 
the  middle  of  the  track  for  a  few  seconds,  and 
looked  very  much  bewildered  and  frightened. 
She  then  recovered  herself,  and  started  to  go 
back;  but  it  was  too  late."  The  plaintiff 
claims  and  alleges  that  her  injury  was  caused 
by  the  negligence  of  defendant  In  running 
Its  cars  at  a  dangerous  and  unlawful  rate  of 
speed,  in  not  giving  timely  signals  of  its  ap- 
proach to  the  street  crossings,  and  in  not 
providing  It  with  suitable  brakes.  The  de- 
fendant denies  these  allegations  of  negli- 
gence on  its  part,  and  averp  that  the  injury 
was  caused' solely  by  the  plaintiff 's  own  neg- 
ligence in  attempting  to  cross  the  track  with- 
out looking  or  listening  for  the  approaching 
car.  There  was  sutUcient  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  neg- 
ligence, and  the  principal  question  on  this 
appeal  is  the  alleged  error  of  the  trial  court 
in  refusing  to  Instruct  the  jrny  that:  "If 
plaintiff  failed  to  look  to  see  If  a  car  was 
approaching  before  she  attempted  to  cross 
the  track,  and  by  reason  of  such  failure 
stepped  upon  the  track,  and  was  struck  by  an 
approaching  car,  which  she  could  have  seen 
and  avulded  by  looking,  then  she  was  guilty 
of  contributory  negligence,  and  cannot  re- 
cover in  this  action."  That  this  proposed 
Instruction  Is  good  law,  under  the  facts  of 
this  case,  it  seems  to  us  can  admit  of  no 
reasonable  question.  Counsel  for  plaintiff 
seek  to  justify  the  rulings  of  the  trial  court 
by  claiming  that  the  Imperative  rule  for  rail- 
way crossings,  that  a  traveler  must  look  and 
listen,  is  not  applicable  as  a  hard  and  fast 
rule  to  crossings  of  street-car  tracks  in  the 
public  streets  of  a  city,  but  the  question  of 
<'are  in  such  cases  is  always  for  the  jury. 
Upon  this  subject  there  is  some  conflict  in 
the  decisions,  but  the  doctrine  which  seems 
to  be  supported  by  authority  and  reason, 
at  least  with  reference  to  electric  and  cable 
railways,  is  that  "it  is  presumptively  negli- 
gent on  the  part  of  a  pedestrian  to  attempt 
to  cross  the  track  without  looking  or  listen- 
ing, when.  If  he  had  looked  and  listened,  be 


could  have  discovered  the  approach  of  the 
car  In  ample  time  to  avoid  Injury."  Booth, 
St.  Ry.  Law,  §  312;  Fenton  v.  Railroad  Co., 
026  N.  X.  .625,  26  M.  K.  967;  Meyer  v.  Rail- 
way Co.,  6  Mo.  App.  27;  Scott  v.  Railroad 
Co.  (Sup.)  16  N.  Y.  Supp.  350;  Davenport  v. 
Raihwad  Co.,  100  N.  I.  032,  3  N.  B.  305;  Car- 
son V.  Railway  Uo.,  147  Pa.  St.  219,  23  Atl. 
369;  Buzby  v.  Traction  Co.,  126  Pa.  St.  559, 17 
AtL  895;  Sheets  v.  Railway  Co.,  54  N.  J. 
Law,  518,  24  Atl.  483;  Schulte  v.  Railroad  Co., 
44  La.  Ann.  509,  10  South.  811.  This  doc- 
trine Is  but  an  application  of  the  universal 
rule  which  requires  due  and  ordinary  care  in 
crossing  a  public  street  as  in  all  other  trans- 
actions of  life.  It  Is  mai)lfestly  dangerous 
for  a  pedestrian  about  to  cross  a  street-car 
track  to  omit  to  exercise  his  ordinary  senses, 
and  a  failure  to  do  so  is  everywhere  regarded 
as  negligence  on  his  part.  He  may  not  be  re- 
quired to  stop,  look,  and  listen  before  cross- 
ing, but  it  is  certainly  necessary  for  him  to 
look  where  he  Is  going,  unless  there  Is  some- 
thing In  the  circumstances  of  the  case  or  In 
his  surroundings  which  will  excuse  talm. 
"Even  on  the  sidewalk,  specially  devoted  to 
the  use  of  foot  passengers,"  says  Mitchell,  J., 
"a  man  is  bound  to  look  where  he  is  going; 
and  this  duty  is  still  more  Imperative  when 
he  is  about  to  cross  the  middle  of  the  street, 
where  horses,  wagons,  and  cars  have  equal 
rights  with  himself,  and  where  he  is  bound 
to  take  notice  of  such  other  rights,  and  to 
use  his  own  with  due  regard  thereto."  Buzby 
V.  Traction  Co.,  supra.  In  the  case  before  us 
there  was  nothing  in  the  facts  to  excuse  the 
plaintiff  from  exercising  her  senses.  The  ac- 
cident occurred  in  the  daytime,  at  a  place 
where  the  view  of  the  track  was  not  ob- 
structed for  a  space  of  three  or  four  blocks, 
except  where  the  car  from  which  she  had 
just  alighted  would  obstruct  the  vision,  and. 
If  she  had  waited  until  the  car  moved  on,  she 
would  have  had  an  uninterrupted  view  of 
this  space.  She  did  not  do  so,  but,  according 
to  her  own  statement,  passed  hurriedly  along 
and  around  the  rear  end  of  the  car,  across 
the  space  between  the  two  tracks,  from 
which  the  approaching  car  could  readily  have 
been  seen,  and  on  to  the  track  Immediately  in 
front  of  the  car.  If  she  did  all  this  without 
looking  to  see  where  she  was  going,  or  wheth- 
er a  car  was  approaching,  she  was  guilty  of 
such  contributory  negligence  as  will,  In  our 
opinion,  bar  a  recovery,  and  the  Jury  should 
have  been  so  Instructed  even  If  It  be  conceded 
that  It  may  not  be  negligence  In  all  cases  for 
a  pedestrian  to  attempt  to  cross  a  street-car 
track  without  looking  and  listening  for  ap- 
proaching cars. 

The  defendant  also  requested  the  court  to 
instruct  the  jury  that  the  relation  of  passen- 
ger and  carrier  ended  when  the  plaintiff  had 
safely  landed  from  the  car,  and  thereafter  the 
defendant  owed  her  no  duty  other  or  different 
from  that  which  It  oyreCL  to  any  other  pedes- 
trian on  the  street.  The  court  refused  to 
give  this  Instruction,  and  charged  the  jury 
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that,  as  a  general  rule,  "the  duty  of  the  car- 
rier is  completed  when  he  takes  a  passenger 
to  the  point  of  destination,  and  stops  a  sulti- 
cient  time  to  allow  him  to  alight  and  free- 
himself  from  the  car  and  track,  of  the  car- 
rier; and  until  such  relation  of  the  passenger 
and  carrier  ceases  it  is  the  duty  of  the  car- 
rier to  use  the  highest  degree  of  care  and 
diligence  to  protect  the  passenger  from  in- 
jury, and  to  land  him  safely  at  his  destina- 
tion. And  tf  you  And  from  the  evidence  that 
the  plaintiff  had  not  been  properly  landed  by 
the  defendant,  and  freed  from  the  car  or 
track  upon  which  she  was  a  passenger,  then 
it  was  the  duty  of  the  employes  of  the  de- 
fendant upon  the  car  in  which  she  was  a 
passenger  to  use  all  reasonable  means  to  pre- 
vent the  car  coming  in  the  opposite  direction 
from  running  upon  or  striking  her  or  doing 
her  injury,  and,  If  they  neglected  their  duty 
in  that  respect,  and  the  injuries  of  plaintiff 
were  occasioned  thereby,  the  defendant  would 
be  liable,  and  your  verdict  should  be  for  the 
plaintiff."  By  this  instruction  the  jury  were 
left  to  determine  as  a  matter  of  fact  whether 
the  relation  of  passenger  and  carrier  existed 
at  the  time  of  the  accident,  although  the 
pleadings  and  evidence  both  show— and  about 
this  there  Is  no  dispute — that  plaintiff  had 
alighted  from  the  car  in  a  place  of  safety, 
and  had  started  on  her  journey  across  the 
street,  before  she  was  struck  by  the  car 
going  east.  Under  the  facts  thus  admitted, 
she  was  clearly  not  a  passenger  when  the  ac- 
cident occurred,  and  the  court  should  have  so 
instructed  the  Jury.  The  relation  of  passen- 
ger and  carrier  ceased  when  she  alighted 
from  the  car,  and  thereafter  the  defendant 
owed  her  no  other  or  different  duty  than  It 
owed  to  any  other  ordinary  traveler.  Booth, 
St.  Ry.  Law,  i  326;  Creamer  v.  Street  Ry. 
Co.,  150  Mass.  320,  31  N.  K.  3»1;  Buzby  v. 
Traction  Co.,  12tj  Pa.  St.  559,  17  Atl.  895.  A 
public  street  is  In  no  sense  an  approach  or 
passenger  station  for  the  condition  or  safety 
of  which  a  street-railway  company  is  respon- 
sible; and  when  a  passenger  steps  from  a  car 
to  the  street  he  becomes  a  mere  traveler  upon 
the  highway,  and  the  company  is  not  re- 
sponsible to  him  as  a  carrier  for  his  safety 
thereafter.  Under  the  pleadings  and  the  ad- 
mitted facts,  the  plaintiff  had  ceased  to  be  a 
passenger  before  the  accident  occurred,  and 
the  case  presented  Is  that  of  an  ordinary 
traveler  upon  the  highway. 

There  are  several  other  errors  assigned  in 
the  record,  but  it  is  thought  unnecessary  to 
consider  them  at  this  time.  Judgment  re- 
versed, and  a  new  trial  ordered. 

(29  Or.  549) 

AMERICAN  BRIDGE  &  CONTRACT  CO. 

v.  BULLEN  BRIDGE  CO.  et  al. 

(Supreme  Court  of  Oregon.     Sept.  21,  1896.) 

Contract— Parol    EvipENOB— Plbadino  —  Dam- 
ages. 
1.  It  may  be  shown  by  parol  that  an  offer  by 
plaintiff  to  furnish  rock  at  a  bridge  site  at  a 


certain  amount  per  yard,  and  an  acceptance 
thereof  by  defendant,  both  in  writing,  did  not 
constitute  a  complete  contract,  but  that  the 
amount  to  be  formabed  was  the  quantity  requir- 
ed for  the  bridge. 

2.  Damages  foi  breach  of  contract  to  accept 
and  pay  for  certain  material  are  the  difference 
between  the  contract  price  and  what  it  would 
hare  cost  the  party  contracting  to  furnish  it 
to  perform  his  obligation. 

3.  In  an  action  for  breach  of  a  contract,  a, 
part  only  of  which  has  been  reduced  to  writing, 
plaintiff  should  allege  execution  of  a  parol  agree- 
ment. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  the  American  Bridge  &  Contract 
Company  against  the  Bullen  Bridge  Compajiy 
and  another.  Judgment  for  defendants.  Plain- 
tiff appeals.    Reversed. 

This  is  an  action  to  recover  damages  for 
the  alleged  breach  of  a  contract  The  plain- 
tiff alleges,  in  substance,  that  the  defendants, 
having  entered  Into  a  contract  with  the 
bridge  conmilsslon  of  the  city  of  Portland, 
whereby  they  agreed  to  furnish  the  necessary 
material  and  construct  across  the  Willamette 
river  at  that  city  a  bridge,  the  specifications 
for  which  demanded  crushed  rock  for  the 
concrete  filling  to  be  used  In  the  piers  sup- 
porting the  structure,  represented  to  the  plain- 
tiff that  it  would  require  for  such  purpose  be- 
tween 3,500  aud  4,000  cubic  yards  of  crushed 
rock,  and  applied  for  terms  upon  which  it 
would  furnish  the  same;  that  the  reasonable 
value  of  such  material  was  $1.75  per  cubic 
yard,  but  plaintiff.  In  consideration  of  being 
allows  to  supply  the  quantity  required,  pro- 
IK)Bed  to  furnish  the  same  on  scows  at  the 
bridge  site  at  $1.35  per  cubic  yard,  to  be 
measured  in  bulk  on  the  barge,  allowing  24 
hours  for  unloading  each  60  cubic  yards 
thereof,  which  offer  the  defendants  accepted, 
with  the  proviso  that  the  material  should  be 
acceptable  to  the  engineer  in  charge  of  the 
work;  that  the  plaintiff  immediately  entered 
upon  the  performance  of  the  contract,  and 
furnished  for  and  delivered  to  the  defendants 
G83  yards  of  such  material,  and  was  ready, 
able,  willing,  and  offered  to  furnish  the  bal- 
ance thereof,  but  the  defendants  refused  to  re- 
ceive or  accept,  or  to  allow  the  plaintiff  to  fur- 
nish or  deliver,  any  more  of  said  crushed  rock; 
that  the  quantity  of  crushed  rock  required 
to  fill  said  piers  was  3,500  yards,  and,  after 
supplying  the  amoant  so  furnished,  there 're- 
mained 2,817  cubic  yards,  which,  by  reason  of 
the  breach  of  the  contract,  the  plaintiff  was 
prevented  from  delivering;  that  the  profit 
which  could  have  been  made  on  such  balance, 
if  accepted,  was  65  cents  per  cubic  yard;  and 
that,  by  reason  of  the  defendants'  refusal  to 
accept  the  same,  plaintiff  suffered  a  loss  of 
$1,831.05,  for  which  it  demanded  judgment. 
The  defendants,  after  denying  the  material 
allegations  of  the  complaint,  allege,  in  sub- 
stance: That  on  March  13,  1893,  the  said 
plaintiff  submitted  to  them  a  proposition  in 
writing  in  substance  as  follows,  to  wit: 
"Portland,  Oregon,  March  13,  1893.    Bullen 
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BrtdgeCo.:  The  undersigned  will  furnish  you 
crushed  rock  on  scows  at  bridge  site  for  $1.35 
per  cubic  yard,  measured  In  bulk  on  barge, 
and  .lUow  you  twenty-four  hours  for  unload- 
ing each  sixty  cubic  yards.  Tours,  truly, 
American  Bridge  &  Contract  Company,  by 
W.  S.  Chapman,  Sec."  That  they  accepted 
the  said  ofCer  on  the  day  foUowLag  In  writing 
as  follows,  to  wit:  "Portland,  Ore.,  March 
14,  1S93.  The  American  Bridge  &  Contract 
Co.— Gentlemen:  Your  letter  of  the  13th,  pro- 
posing to  furnish  xse  crushed  rock  on  scows  at 
bridge  site  for  $1.35  per  cubic  yard,  measm^ed 
In  bulk  on  barges,  and  allow  us  twenty-four 
hours  for  unloading  each  sixty  cubic  yards, 
has  been  received,  and  the  proposal  is  hereby 
accepted,  providing,  however,  that  the  crush- 
ed stone  is  to  be  acceptable  to  the  engineer 
in  charge  of  bridge  construction.  Yours,  tru- 
ly. The  BuUen  Bridge  Co.,  J.  B.  WiUard, 
Agent"  That  In  pursuance  of  the  said  prop- 
osition and  acceptance  thereof,  and  not  oth- 
erwise, the  plaintiff  furnished  683  cubic  yards 
of  crushed  rock  as  In  the  complaint  stated. 
That  they  accepted  the  same,  and  paid  said 
plaintiff  therefor  at  the  rate  of  $1.35  per 
cubic  yard.  And  that  the  quantity  so  receiv- 
ed and  paid  for  was  all  that  was  acceptable 
to  the  engineer  of  the  said  bridge  commission, 
in  charge  of  the  construction  of  the  said 
bridge.  The  plaintiff,  replying,  admitted  the 
making  and  acceptance  of  said  offer,  but  de- 
nied that  they  constituted  the  contract  under 
which  the  material  was  delivered,  or  that 
the  amount  paid  was  in  full  or  any  satisfac- 
tion of  the  rock  furnished  the  defendants,  or 
that  the  quantity  delivered  was  the  whole  of 
said  rock  which  was  acceptable  to  said  engi- 
neer. The  issues  having  been  thus  joined,, 
the  court,  upon  motion,  gave  Judgment  upon 
the  pleadings  in  favor  of  defendants,  from 
which  the  plaintiff  appeals. 

A.  H.  Tanner,  for  appellant  Rufus  Mal- 
lory,  for  respondents. 

MOORK,  C.  .T.  (after  stating  the  facts). 
The  question  presented  for  consideration  by 
this  appeal  is  whether  the  offer  and  accept- 
ance, under  the  allegations  of  the  plead- 
ings, constitute  the  entire  contract  between 
the  parties;  for,  if  so,  no  ambiguity  appearing 
therein,  evidence  outside  the  writings  would 
be  inadmissible  to  explain  the  terms  thereof. 
"A  contract,"  says  Mr.  Chief  Justice  Alar- 
sball.  In  Sturges  v.  Crowninshield,  4  Wheat. 
197,-  "is  an  agreement  In  which  a  party  un- 
dertakes to  do  or  not  to  do  a  particular  thing." 
Tested  by  this  definition,  it  will  be  observed 
that  the  offer  and  its  acceptance  do  not  con- 
stitute an  undertaking  on  the  part  of  either 
party  to  do  anything,  except  to  pay  and  ac- 
cept $1.35  per  cubic  yard  for  crushed  rock; 
for,  there  being  no  obligation  to  deliver  or  ac- 
cept any  given  quantity  of  material,  upon 
which  the  offer  to  pay  and  accept  depended, 
it  follows  that  there  was  no  undertaking  to 
do  anything,  and  hence  no  contract  existed 


between  the  parties,  if  it  must  depend  upon 
the  written  evidence  thereof.  But  tbe  plain- 
tiff delivered,  and  the  defendants  accepted, 
6S3  cubic  yards  of  crushed  rock,  thus  clearly 
showing  that  some  contract  existed  between 
them,  and,  this  being  so,  the  question  is  nar- 
rowed to  a  consideration  of  whether  evidence 
aliunde  the  writings  is  admissible  to  prove 
the  terms  of  such  contract. 

The  rule  of  law  Is  settled  beyond  contro- 
versy that  parol  contemporaneous  evidence 
Is  inadmissible  to  contradict  or  vary  the  terms 
of  a  valid' written  instrument  (1  GreenL  Ev.  $ 
274);  but  this  rule  does  not  apply  In  cases 
where  a  part  only  of  tlie  ccmtract  was  reduced 
to  writing  (Id.  §  284;  2  Pars.  Cont  *5o8; 
Whart  Ev.  S  1015).  In  Cobb  v.  Wallace,  5 
Cold.  539,  tlie  defendants.  In  order  to  trans- 
port a  quantity  of  coal  from  Howesville, 
Ky.,  to  Nashville,  Tenn.,  hired  plaintiff's 
barge,  agreeing  by  parol  to  return  It  as 
soon  as  the  voyage  could  be  made,  and  gave 
plamtlCTs  agent  a  written  memorandum  to 
the  effect  that  they  would  pay  $3  per  day 
for  its  use  until  it  should  be  returned  in 
good  order,  without  stating  therein  when 
tills  should  be  done.  The  defendants,  after 
discharging  the  coal,  retained  the  barge,  and 
used  it  in  transporting  wood,  and  when  re- 
turning It  to  plaintiff  It  was  seized  and  de- 
tained by  persons  in  the  military  service 
of  the  United  States.  In  an  action  to  re- 
cover Its  value  and  for  the  hire  thereof,  the 
trial  court  charged  the  jury.  In  effect,  that 
under  the  contract  the  defendants  had  it  In 
their  option  to  say  when  the  contract  was  at 
an  end;  but,  so  long  as  they  paid  the  stipulat- 
ed hire,  they  might  continue  to  use  it,  and  that 
the  contract  for  its  use  would  not  terminate 
until  they  so  elected.  The  court.  In  revers- 
ing the  judgment,  say:  "The  written  memo- 
randum in  this  case,  so  far  as  It  includes  a 
contract,  is  merely  an  agreement  to  pay  for 
the  hire  of  the  barge  at  a  certain  rate  until' 
she  should  be  returned  to  the  plaintiff;  and 
parol  evidence  of  the  circumstances  under 
which  and  tlie  purpose  for  which  it  was  hired; 
and  of  the  terms  of  the  previous  verbal  con- 
tract as  to  the  length  of  time  during  which  it 
might  be  retained  and  employed,  does  not 
contradict  or  vary  the  terms  of  the  written 
Instrument"  In  Machine  Co.  v.  Holcomb,  40 
Iowa,  33,  it  was  held  that  parol  evidence  was 
admissible  to  prove  that>  upon  the  perform- 
ance of  the  conditions  of  a  written  lease  of  a . 
sewing  machine,  which  provided  for  the  pay- 
ment within  a  given  time  of  an  amount  equal 
to  the  value  thereof,  the  title  vested  in  the 
lessee.  In  Keen  v.  Beckman,  66  Iowa,  672, 
24  N.  W.  270,  the  plaintiff  brought  an  action 
to  recover  a  balance  alleged  to  be  due  upon 
the  following  Instrument  in  writing:  "$700.. 
Clayton,  Iowa,  June  1,  1882.  Received  of 
Mrs.  C,  Keen  seven  hundred  dollars  on  de- 
posit, in  currency.  '  [Signed]  Beckman  Bros. 
&  Co."  The  defendants,  answering,  alleged 
that  they  were  merchants,  and  that  the  mon- 
ey for  which  the  receipt  was  given  bad  been 
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deposited  with  them  for  the  accommodation 
of  the  plaintiff,  In  pursuance  of  an  oral  agree- 
ment to  keep  It  In  their  safe  without  compen- 
sation, or  any  right  to  use  the  same;  that, 
while  so  being  kept,  their  safe  was  broken 
open  by  some  persons  unknown,  and  the  said 
money  feloniously  carried  away,  without  any 
fault  or  neglect  on  their  part  A  demurrer 
to  this  answer,  upon  the  groimd  that  It  set 
up.  as  a  defense  a  parol  agreement  altering 
the  written  contract,  having  been  sustained, 
the  court,  In  reversing  the  Judgment,  'say: 
"It  Is  a  familiar  rule  that  a  contract  may  be 
partly  reduced  to  writing  and  partly  exist 
by  verbal  agreement.  In  such  a  case  the 
whole  contract  may  be  shown,  and  the  rule 
that  a  written  contract  cannot  be  varied  by 
oral  evidence  Is  not  violated  by  the  Introduc- 
tion of  such  evidence,  showing  the  parts  of 
the  contract  not  reduced  to  writing." 

So,  too,  in  Peterson  v.  Railway  Co.,  80 
Iowa;  92,  45  N.  W.  573,  it  Is  held  that  parol 
testimony  is  admissible  to  show  the  terms 
of  an  agreement  evidenced  in  part  by  a  rail- 
road passenger  ticket  which  does  not  Import 
a  completed  contract.  In  Steamboat  Co.  v. 
Brown,  54  Pa.  St.  77,  It  was  held  that  a  bill 
of  lading  was  on  its  face  but  a  memorandum, 
and  not  in  form  a  contract  inter  partes,  and 
that  parol  evidence  was  admissible  to  inter- 
pret the  terms  of  the  contract,  so  as  to  qual- 
ify the  tribunal  passing  upon  the  writing  to 
Interpret  It  according  to  the  Intent  of  the 
parties.  In  NIssen  v.  Mining  Co.,  104  N.  C. 
309,  10  S.  E.  512,  it  Is  held  that,  where  It  is 
found  as  a  fact  that  a  contract  was  partly 
In  writing  and  partly  oral,  parol  testimony 
Is  admissible  to  prove  the  oral  part.  "If 
I  he  instrument,"  says  Dargan,  C.  J.,  In  West 
V.  Kelly's  Bx'rs,  19  Ala.  333,  "Is  perfect  and 
complete,— that  Is,  If  It  contains  the  entire 
contract,— then  the  rule  is  Inflexible  that 
I'arol  evidence  cannot  be  received  to  add 
another  term  to  the  written  Instrument,  or 
to  change  Its  legal  effect.  •  *  •  But  If  It 
be  apparent  that  the  Instrument  In  writing 
contains  but  a  part  of  the  agreement  entered 
Into  by  the  parties,  then  parol  proof  may  be 
received  to  prove  the  entire  contract;  other- 
wise, the  contract  could  not  be  brought  be- 
fore the  court  •  •  •  But  the  parts  of  the 
agreement  proposed  to  be  proved  by  parol 
must  not  be  Inconsistent  with  or  repugnant 
to  the  Intention  of  the  parties  as  shown  by 
the  written  Instrument;  for  to  receive  parol 
proof  of  a  part  not  reduced  to  writing,  which 
is  directly  repugnant  to  the  Intention  of  the 
parties  as  expressed  In  the  written  mstru- 
ment  would  at  once  annul  the  rule  that 
parol  evidence  cannot  be  received  to  contra- 
dict or  vary  the  terms  of  a  written  agree- 
ment" In  Machine  Co.  v.  Anderson,  23 
Minn.  57,  the  defendant  gave  to  the  plaintiff 
a  written  instrument  acknowledging  the  re- 
ceipt of  a  sewing  .nachine,  toc^s,  etc.,  which 
were  to  be  returned  upon  demand,  but  until 
such  demand  was  made  the  defendant 
agreed  to   make  certain  payments  and  to 


take  good  care  of  the  machine.  The  defend- 
ant having,  upon  demand,  refused  to  deliver 
to  plaintiff  the  machine  and  other  articled, 
an  action  was  brought  to  recover  the  same, 
at  the  trial  of  which  it  was  claimed  by  plain- 
tiff that  the  written  memorandum  consti- 
tuted the  contract  between  the  parties,  and 
was  the  ezclnslve  evidence  of  their  rights  in 
respect  to  the  subject-matter;  but  it  was  held 
that  the  defendant  might  show  by  parol  evi- 
dence the  nature  of  the  oral  agreement  of 
which  the  written  memorandum  formed  but 
a  Dart.  'The  rule."  says  Harrison,  J.,  In 
Slvers  V.  Slvers,  97  Cal.  518,  32  Pac.  572, 
"which  excludes  evidence  affecting  the  terms 
of  a  written  instrument,  does  not  apply  when 
the  parties  have  not  incorporated  into  the 
Instrument  all  of  the  terms  of  their  agree- 
ment and  when  the  evidence  offered  or  the 
agreement  sought  to  be  proved  is  not  incon- 
sistent with  the  terms  embodied  in  the  in- 
strument Evidence  of  a  contemporaneous 
oral  agi-eement  as  to  any  matter  upon  which 
the  Instrument  is  silent,  and  which  is  not 
inconsistent  with  Its  terms,  cannot  be  said 
to  contradict  or  vary  the  terms  of  the  writ- 
ten Instrument"  In  Church  v>  Proctor,  13 
C.  C.  A.  426,  60  Fed.  240,  the  parties  entered 
Into  a  written  agreement  which,  so  far  as 
it  relates  to  the  matter  In  dispute,  Is  as  fol- 
lows: "Tiverton,  B.  I.,  Aug.  8.  1888.  We 
agree  to  pay  Joseph  Church  &  Co.  for  what 
menhaden  they  land  at  Still's  wharf.  Tiver- 
ton, R.  I.,  $1.00  per  barrel,  cash  on  demand. 
*  •  •  J.  O.  Proctor,  Jr."  "Tiverton,  R.  1., 
Aug.  3,  1888.  We  agree  to  furnish  menhaden 
to  J.  O.  Proctor,  Jr.,  alongside  Still's  wharf, 
Tiverton,  R.  I.,  at  $1.00  per  barrel,  from  now 
until  he  gets  through  slivering  for  the  year 
1888.  .Joseph  Church  &  Co."  In  an  action 
to  recover  damages  for  an  alleged  breach  of 
the  agreement  It  was  contended  in  the  tri.il 
court  that  the  written  contract  did  not  con- 
tain the  entire  oral  agreement  between  the 
parties,  and  evidence  was  Introduced  tending 
to  show  that  Church  &  Co.  had  agreed  to  de- 
liver at  least  100  barrels  of  menhaden  on 
each  day  during  the  slivering  season  of  1888. 
Mr.  Justice  Aldrlch,  In  reviewing  the  Judg- 
ment on  appeal,  says:  "We  think  the  writ- 
ings, taken  together,  constitute  a  complete 
legal  engagement  and  that  evidence  of  an 
express  oral  agreement  between  the  parties 
at  an  earlier  day  was  Incompetent,  for  the 
reason  that  It  reads  Into  the  written  eon- 
tract  an  element  not  necessarily  a  part  there- 
of. It  seems  to  us  that  the  writings  consti- 
tute one  of  those  common  agreements  where- 
by one  person  agrees  to  supply  for  a  stated 
price,  and  another  person  agrees  to  buy,  all 
the  articles  In  a  certain  line  required  for  his 
family's  use  or  for  his  business  during  a  cer- 
tain period.  Such  a  contract  Is  not  Indefi- 
nite, for  the  reason  that  the  requirements 
of  the  family  or  business  may  be  approxi- 
mately known,  and  the  quantities  are  to  be 
determined  by  the  reasonable  demands  of 
such  family  or  business.    By  the  terms  ol 
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the  contract  expressed  in  writing,  Cburcb  & 
Co.  in  effect  agreed  to  deliver,  and  Proctor  in 
effect  agreed  to  receive,  such  quantities  of 
menhaden  as  might  be  reasonably  required 
by  his  business,  to  be  delivered  and  received 
during  the  period  and  at  the  place  and  price 
designated  In  the  contract  Proctor  was 
not  bound  to  receive,  and  Church  &  Co.  were 
not  bound  to  deliver,  more  than  was  reason- 
ably required  by  the  business  to  which  the 
contract  had  reference.  From  the  nature  of 
the  subject-matter  to  which  the  contract  re- 
lated, the  quantity  was  necessarily  nncel^ain, 
Proctor's  requirements  were  subject  to  the 
fluctuations  incident  to  the  season  and  th-^ 
demands  of  the  market,  and  Church  &  Co.'s 
catch  was  subject  to  the  weather  and  other ' 
elements  of  uncertainty  incident  to  their  en- 
terprise. The  undertakings  of  the  parties, 
therefore,  like  all  contracts  of  this  character, 
were  subject  to  the  contingencies  which  ordi- 
narily affect  catching  and  using  fresh  flsh. 
Interpreting  the  writings,  therefore,  with  ref- 
erence to  the  subject-matter,  and  the  under- 
stood situations  of  the  parties,  the  contract 
was  complete  on  its  face.  In  the  sense,  of 
course,  that  it  was  as  complete  as  contracts 
regulating  undertakings  of  this  character  can 
well  be  made.  The  meaning  was  that  one 
«f  the  parties  should  receive  such  quanti- 
ties as  his  business  required,  and  the  obliga- 
tion of  the  other  party  was  to  answer  such 
requirements,  but  in  no  event  to  exceed  their 
•catch,  as  their  undertaking  was  subject  to 
the  contingencies  ordinarily  incident  to  an 
enterprise  of  the  character  of  that  In  which 
Church  &  Co.  were  engaged.  In  such  sense, 
the  contract  was  a  complete  obligation,  and 
evidence  of  a  prior  oral  agreement  to  deliver 
daily  a  specific  quantity  of  flsh  was  Incon- 
sistent with  Its  meaning,  and  therefore  in- 
competent." 

Tf  the  offer  and  acceptance  In  the  case  at 
bar  constitute  a  complete  contract,  and  the 
rule  announced  In  the  preceding  case  be  ap- 
plicable thereto,  the  plaintiff  agreed  to  fur- 
nish and  the  defendants  to  accept  such  an 
amount  of  crushed  rock  as  might  be  neces- 
sary to  complete  the  concrete  filling  of  the 
piers;  and,  as  an  Issue  was  made  upon  the 
quantity  required  for  that  purpose,  the  court 
«rred  in  rendering  judgment  on  the  plead- 
ings. But,  If  the  writings  constitute  a  part 
only  of  an  oral  agreement  entered  into  be- 
tween the  parties,  parol  evidence  was  ad- 
missible to  prove  the  terms  and  conditions 
of  that  part  of  the  agreement  not -embraced 
within  or  in  conflict  with  the  offer  and  its 
acceptance,  and  hence  the  Judgment  com- 
plained of  was  erroneous.  See  the  compila- 
tion of  authorities  on  this  subject  in  the 
notes  to  Ferguson  v.  Rafferty  (Pa.  Sup.)  tJ 
Lawy.  Rep.  Ann.  33;  s.  c,  18  Atl.  484. 

A  party  to  a  contract  is  entitled  to  recover 
from  the  party  who  violates  it  an  amount  in 
damages  .equal  to  the  profits  he  would  have 
made  by  the  performance  of  the  agreement, 
the  measure  of  which  is  the  difference  be- 


tween the  contract  price  agreed  upon  and 
what  it  would  have  cost  the  party  to  perform 
his  obligation.  1  Sutb.  Bam.  (2d  Ed.)  §  (»; 
Morrison  v.  Lovejoy,  6  Minn.  224  (trll.  224); 
U.  S.  V.  Speed,  8  Wall.  77;  Hoy  v.  Gronoble, 
34  Pa.  St.  9;  Masterson  v.  Mayor,  T  Hili,  61. 
When  a  contract  consists  of  an  oral  agree- 
ment a  part  of  which  only  has  been  reduced 
to  writing,  it  is  proper,  to  allege  in  the  com- 
plaint, as  a  basis  for  the  recovery  of  dam- 
ages resulting  from  ita  breach,  the  execution 
of  a  parol  agreement  4  Enc.  PL  &  Prac. 
922;  Railway  Co.  v.  Reynolds,  118  Ind.  170, 
20  N.  E.  711.  Having  complied  with  this 
rule,  the  action  cannot  be  defeated  by  setting 
out  copies  of  that  part  of  the  agreement 
which  Is  in  writing.  It  follows  that  the 
judgment  is  reversed,  and  the  cause  remand- 
ed for  trial. 


(29  Or.  662) 
HARRIS  V.  HARSCH. 
(Supreme  Court  of  Oregon.     Sept  21,  1896.) 
Taxation— Statotb   CHANOiMa   Effect   or   Tax 

DBBD  as  BvidBNOB  —  BbSULARITX    OV 

Absessmbnt— Appbau 

1.  Hill's  Ann.  Laws,  {  2823,  making  a  tax 
deed  prima  facie  evidence  only  of  title  in  the 
grantee,  when  by  a  former  statute  it  was  made 
conclusive  of  the  regularity  of  the  assessment 
and  levy,  except  in  certain  cases,  relates  only  to 
a  matter  of  evidence,  and  does  not  impair  the 
obligation  of  the  contract  between  the  state  and 
a  purchaser  who  bought  lands  at  tax  sale  before 
ita  passage,  but  received  the  deed  therefor  after> 
wards. 

2.  Where  land  was  assessed  under  Deady  & 
Lane's  Code,  p.  750,  §  7,  which  authorizes  its 
assessment,  when  owned  by  one  person  and  oc- 
cupied by  another,  in  the  name  of  either  owner 
or  occupant,  the  introduction  of  a  tax  deed, 
which  is  prima  facie  evidence  of  the  regularity 
of  the  assessment  raises  a  presumption  that  the 
person  to  whom  it  was  assessed  was  either  the 
owner  or  occupant,  which,  however,  is  overcome 
by  a  finding  that  another  person  was  the  owner 
and  in  the  actual  possession  when  the  assess- 
ment was  made;  and  the  assessment  in  that 
case  is  void. 

3.  Where  a  qnestlon  which  is  not  put  in  is- 
sue by  tlie  pleadings  becomes  important  as  bear- 
ing on  the  issues  to  be  determined,  a  finding 
thereon  by  the  trial  court  should  be  requested, 
and  an  exception  saved,  if  refused,  else  the 
failure  to  make  a  finding  cannot  be  reviewed  on 
on  appeal. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; H.  Hurley,  Judge. 

Action  by  M.  M.  Harris '  against  Charles 
Harsch.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

B.  B.  Watson,  for  appellant  W.  Y.  Mas- 
ters, for  respondent 

WOLVBRTON,  J.  This  is  an  action  to  re- 
cover possession  of  lot  8  and  the  north  half 
of  lot  7,  block  112,  Stephens'  addition  to  East 
Portland,  Or.  Each  party  thereto  alleges  that 
he  is  the  owner,  and  entiUed  to  possession. 
The  defendant  further  alleges  that  plaintiffs 
claim  to  said  premises  is  based  upon  an  al- 
leged tax  sale,  and  that  said  sale  is  invalid. 
Upon  filing  his  answer,  he  paid  into  court  the 
sum  of  $10.50,  the  supposed  amount  of  the 
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tax  paid  by  plaintiff  as  purchaser  at  said  tax 
sale,  including' Interest  and  cost  of  the  tax 
certificate  and  deed.  A  trial  being  had  with- 
out the  intervention  of  a  jury,  the  court, 
among  others,  made  the  following  findings: 
"(1)  That  between  the  6th  day  of  April,  1881, 
and  the  19th  day  of  February,  1891,  Harriett 
Bennett  was  the  owner  in  fee  simple  of  lots 
seven  (7)  and  eight  (8)  in  block  numbered  one 
hundred  and  twelve  (112)  in  Stephens'  addi- 
tion to  the  city  of  East  Portland,  Multnomah 
county,  Oregon.  (2)  That  for  the  state  and 
county  taxes  for  the  year  1881  said  lots  seven 
and  eight  were  listed  and  assessed  by  the 
assessor  of  Multnomah  county,  Oregon,  for 
the  purposes  of  taxation  upon  the  assessment 
roll  for  said  year,  in  the  name  of  Erastus 
Bennett,  and  said  lots  were  not  separately  as- 
sessed, but  were  assessed  together  at  the  sum 
of  $175,  and  improvements  $75,  and  no  sepa- 
rate valuation  of  either  lot  was  made  in  said 
assessment.  (3)  That  at  the  time  of  said 
assessment  Harriett  Bennett  was  the  owner 
and  in  the  actual  possession  of  said  lots  seven 
and  eight."  Other  findings  follow,  showing 
tax  sale,  the  issuance  of  a  certificate  and  deed 
to  plaintiff,  the  tender  into  court  by  defend- 
ant of  the  amount  of  tax  paid  by  plaintiff, 
with  interest,  etc.,  and  the  succession  of  de- 
fendant to  the  title  of  Haniett  Bennett.  As 
n  cuuciusion  of  law  it  was  found  that  the 
tax  deed  was  void,  and  that  plaintiff  hud  no 
title  or  interest  in  the  premises,  but  that  the 
defendant  was  the  owner  in  fee,  and  Judg- 
ment followed  for  defendant  The  case  was 
heard  here  upon  the  abstract,  which  purports 
to  contahi  all  the  evidence  offered  or  admitted 
at  the  trial  except  a  tax  deed  and  a  certified 
copy  of  the  assessment  roll,  filed  as  exhibits. 

Error  is  predicated  of  the  court's  deduction 
as  a,  conclusion  of  law  from  findings  of  fact  2 
and  3  tliat  the  assessment  of  lots  7  and  8  as 
a  single  parcel  and  in  the  name  of  Erastus  Ben- 
nett, instead  of  Harriett  Bennett,  the  owner, 
rendered  the  tax  sale  and  deed  void.  At  the 
outset  plaintiff  contends  tliat  the  tax  deed  is 
conclusive  of  the  regularity  of  the  assessment 
and  lev}',  except  that  it  may  be  shown  tliere 
>vas  (1)  fraud  in  the  assessment,  and  (2)  that 
no  part  of  the  tax  was  levied  or  assessed  upon 
the  property  sold;  and  in  support  of  this  con- 
tention cites  section  6  of  -the  act  of  December 
18,  IStip,  behig*  section  90,  pp.  707,  70S,  Deady 
&  Lane's  Code.  This  statute  wa^  so  amended 
February  21,  1887,  as  to  ma  ice  a  tax  deed 
prhna  facie  evidence  only  of  title  In  the  gran- 
tee. Hill's  Ann.  Laws  Or.  §  2833.  The  sale 
of  the  premises  was  made  June  23,  1SS2,  for 
delinquent  taxes  of  1881,  and  the  deed  there- 
to on  July  16,  1890.  Thus  it  appears  that 
plaintiff's  purcliase  was  made  while  the  old 
statute  was  in  force,  but  tlie  deed  under  which 
he  claims  was  not  executed  until  after  the 
amendment  had  fallen  effect.  The  point  Is 
made  tliat  plaintiff's  purchase  at  the  tax  sale 
constituted  a  contract  with  the  state,  and  that 
In  pursuance  thereof  his  title  is  protected  by 
the  conclusive  presumptions  incident  to  a  deed 


executed  under  the  act  of  1865,  and  that  ef- 
fect should  not  be  given  to  the  subsequent 
act  of  1887,  as  It  would  operate  as  an  impair- 
ment of  such  contract  In  contravention  of  the 
fourteenth  amendment  of  the  constitution  of 
the  United  States,  which  forbids  the  state  "to 
deprive  any  person  of  property  without  due 
process  of  law."  But  the  point  is  dh^ecUy  de- 
cided in  Strode  v.  Washer,  17  Or.  50,  16  Pac. 
920,  against  the  contention,  upon  two  grounds: 
First,  that  the  statute  of  1865  was  a  nulUtj', 
because  the  leglshitiure  was  without  competent 
power  to  malce  a  tax  deed  condusive  evidence 
of  the  performance  of  any  act,  or  of  the  ex- 
istence of  any  fact  essential  to  the  due  as- 
ses.sment  of  property  and  the  levy  of  a  tax 
thereon;  and,  second,  that  the  amendment  of 
1887  does  not  impair  the  obligation  of  such 
contracts  as  arise  from  purchases  at  tax  sales 
made  prior  thereto,  but  simply  changes  the 
rule  of  evidence  touching  the  establishment  of 
the  regularity  of  the  assessment  and  levy. 
Tills  question  disposed  of,  let  us  consider 
whether  the  conclusions  of  law  are  deducible 
from  the  findings  of  fact.  The  finding  that 
Harriett  Bennett  was  the  owner  and  In  the 
actual  possession  is  equivalent  to  a  finding  that 
she  is  both  the  owner  and  occupant.  Bouv. 
Diet.;  Hussey  v.  Smith,  1  Utah,  129;  City  of 
Bangor  v.  Rowe,  57  Me.  439.  The  statute  in 
force  at  the  time  of  the  assessment  (section  7, 
p.  750,  Deady  &  Lane's  Code)  provided  that 
"land  owned  by  one  person  and  occupied  by 
another  may  be  assessed  in  the  name  of  the 
owner  or  occupant."  It  is  claimed  for  this 
statute  that  where  the  wife  is  the  owner  of 
real  property,  and  the  husband  is  living  with 
her,  and  is  in  the  actual  possession  and  man- 
agement of  such  property,  it  is  sufllcicnt  to  as- 
sess it  in  the  name  of  the  husband,  as  he  is  an 
occupant;  and  there  Is  authority  in  support  of 
the  proposition.  See  Massing  v.  Ames,  37 
Wis.  645,  and  Enos  v.  Bemis,  61  Wis.  65S, 
21  N.  W.  812.  But  the  question  does  not 
arise  here.  The  findings  show  that  the  lots 
were  assessed  in  the  name  of  Erastus  Bennett, 
and  that  Harriett  Bennett  was  the  owner,  and, 
in  effect,  the  occupant  also;  but  it  docs  not 
appear  therefrom  that  Erastus  and  Harriett 
were  husband  and  wife,  nor  mat  Erastus  was 
tiion  In  the  actual  possession  or  occupancy  as 
well  as  Harriett,  although  the  evidence  con- 
tained in  the  abstract  tends  strongly,  and  per- 
haps conclusively,  to  the  establishment  of  such 
facts.  The  intendment  of  section  2823,  supra, 
however,  raises  a  presumption  with  the  exe- 
cution and  delivery  of  the  deed  that  the  as- 
sessment And  levy  were  duly  and  reguLnriy 
made,  and  all  in  accordance  with  law.  This 
would  Imply  that  the  property  was  listed  or 
assessed  either  In  the  name  of  the  owner  or 
occupant,  the  owner  being  known,  and  that 
Erastus  Bennett  possessed  one  or  the  other  of 
these  needful  qualifications.  The  court  h-as 
found  that  Harriett  Bennett  was  at  the  time 
the  owner  in  fee,  which  undeniably  preclud«'s 
the  Idea  that  Erastus  Bennett  held  in- the  same 
capacity,  and  therefore  It  is  determined  that  he 
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was  not  the  owner.  The  prestimptlon  remains 
that  he  was  the  occupant,  ana,  being  staom  of 
Its  alternative  aspect,  Is  perhaps  strengthened, 
at  least  its  bearing  is  definitely  located,  so  that 
it  must  be  regarded  as  carrying  with  it  the  full 
weight  of  prima  facie  establishment.  But  we 
think  the  presumption  Is  overcome  by  the 
court's  finding  that  Harriett  Bennett  was  in 
the  actual  possession,  under  the  maxim,  "E2z- 
presslo  unlus  ezclusio  alterius,"  thus  excluding 
the  Idea  that  Erastus  was  the  occupant.  This 
renders  the  assessment  void,  as  it  appears  not 
to  have  been  made  in  the  name  of  either  the 
owner  or  occupant.  The  court's  conclusion  of 
law  that  the  deed  Is  void,  and  defendant  the 
owner  of  the  premises,  is  therefore  a  legitimate 
deduction  from  its  flndlngs  of  fact,  and  It  can 
make  no  dlfTerence  that  the  court  may  have 
regarded  the  assessment  void  by  reason  of  the 
two  lots  not  having  been  separately  assessed. 
Hence  it  is  unnecessary  to  discuss  the  latter 
proposition  here. 

Plaintiff  made  a  request  of  the  court  to  find 
that  he  was  the  owner,  and  entitled  to  posses- 
sion. This  is  a  conclusion  of  law,  and  it  Is 
plain  that.  If  the  court's  conclusion  was  prop- 
er, this  one  could  not  be  approved.  In  order 
to  present  the  question  upon  the  record,  It 
would  have  been  pertinent  to  have  requested 
the  court  to  find  that  Erastus  Bennett  was  the 
husband  of  Harriett,  and  was  also  In  the  actual 
possession  or  the  occupant  of  the  premises, 
which,  If  refused,  an  exception  could  have 
been  saved,  and  the  action  of  the  court  m  this 
regard  assigned  as  error.  The  necessity  for 
such  a  finding  Is  not  suggested  by  the  Issues 
made  by  the  pleadings,  and.  If  deemed  essen- 
tial to  a  full  determination  of  the  cause  pre- 
sented by  the  testimony  and  proofs  offered  and 
admitted,  the  proper  practice  seems  to  be  to  re- 
quest the  court  to  make  such  flndlngs  of  fact 
as  are  deemed  Important  for  a  presentation  of 
the  qncstions  Involved,  and  then,  by  saving  ex- 
ceptions to  the  rulings  touching  them,  error 
may  be  assigned  here;  otherwise  the  action  of 
the  court  below  Is  not  reviewable,  for  the  very 
good  reason  that  It  has  never  had  the  oppor- 
tunity of  passing  upon  the  questions  mooted 
here  for  the  first  time.  Hicklln  v.  McClear, 
18  Or.  137,  22  Pac.  1057;  Noland  v.  Bull,  24 
Or.  481,  33  Pac.  983;  Irrigation  Co.  v.  Barn- 
hart,  22  Or.  389,  30  Pac.  37;  Tatum  v.  Massle 
(Or.)  44  Pac.  404;  and  Moo<3^  v.  Richards  (just 
decided)  45  Pac.  777.  Let  an  order  be  entered 
affirming  the  Judgment  below. 


(2S  Or.  S39) 


DALY  V.  LARSEN. 


(Snpreme  Court  of  Oregon.     Sept.  21,  1886.) 

A88CMPSIT— FiNDIXOS— BDFPICIEJfCT. 

In  an  action  by  an  assignee  it  was  alleged 
that  his  assignor,  at  the  special  request  of  de- 
fendant, perfoimed  worlc  for  defendant  of  a  cer- 
tain value,  and  that  before  the  bringing  of  the 
action  such  claim  was  duly  assigned  to  plaintiff. 
The  answer  controverted  every  allegation  of  the 
complaint.  The  court  found  merely  that  the 
claim  was  represented  by  a  time  check  issuied  by 


defendant,  which  was  dniy  assigned,  and  that 
defendant  was  liable  thereon.     Hdd,  that  to  snp- 

Sort  a  judgment  for  plaintiff  there  should  have 
een  further  findings  that  the  work  was  per- 
formed, and  that  it  was  done  at  defendant's 
request,  and  was  of  the.  value  alleged. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  P.  A.  Daly  against  E.  S.  Lar- 
sen  on  assigned  claims  for  work  and  labor. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Milton  W.  Smith,  for  appellant.  George 
W.  Hazen,  for  respondent. 

WOLVERTON,  J.  The  complaint  horeln 
contains  27  separate  cauaes  of  action,  all 
similarly  stated.  The  defense  to  each  of  said 
causes  set  up  in  the  answer  is  also  of  a  like 
nature,  so  that  it  will  only  be  necessary  to 
an  understanding  of  the  case  to  summarise 
the  pleadings  of  a  single  cause.  By  the  com- 
plaint In  the  one  selected  It  Is  set  forth,  In 
effect,  that  between  the  1st  and  the  24tb  days 
of  July,  1894,  one  Joe  Barbara,  at  the  spe- 
cial Instance  and  request  of  defendant,  per- 
formed work,  labor,  and  services  on  his  (de- 
fendant's) contract  to  dig  and  construct  an 
Irrigating  ditch  or  canal  and  to  clear  certain 
lands  in  Wasco  county.  Or.,  of  the  reasonable 
value  of  $10.50,  no  part  of  which  sum  has 
been  paid  except  $3.33,  leaving  a  balance  due 
from  defendant  to  Barbara  of  $7.17;  that 
before  the  bringing  of  this  action  the  last- 
named  sum  and  claim  was  for  a  valuable  con- 
sideration duly  assigned  to  plaintiff,  ^he  an- 
swer consists  of  denials  only,  and  controverts 
each  and  every  allegation  of  the  complaint. 
Trial  was  had  before  the  court  without  a  jury, 
which  made  but  two  findings  of  fact.  The 
first  Is,  In  effect,  tliat  the  assignment  of  four 
of  the  claims  was  not  properly  evidenced; 
henc«  the  plaintiff  was  without  title  thereto. 
By  the  second  the  court  finds:  "That  the 
following  claims  were  duly  Issued  by  the 
agents  of  the  defendant,  and  properly  In- 
dorsed and  transferred  to  the  plaintiff  by  the 
parties  to  whom  they  were  issued,  and  there- 
fore the  said  defendant  Is  liable  for  the  sev- 
eral amounts  due  on  the  said  following 
claims,  to  wit: 

No.  Nam*.  Conntcrstgned  b7    .      AmoTint. 

6.    E.  S,  Burilngame.       J.  H.Crawturd «60  00 

6.    E.  8.  Barlingains.       J.  H.Crawlord _ 60  00" 

—Then  follow  14  other  names,  with  the 
name  of  the  person  by  whom  countersigned 
and  the  amount  of  each  claim,  making  a  to- 
tal of  $731.58.  From  this  finding  the  court  de- 
duces the  following  conclusion  of  law:  That 
the  plaintiff  is  entitled  to  a  Judgment  against 
the  defendant  for  the  sum  of  $731.38,  and  for 
costs  and  disbursements  of  the  action.  Judg- 
ment was  rendered  accordingly,  and  the  de- 
fendant appeals. 

There  is  but  one  question  in  the  case,  and 
that  Is,  do  the  findings  support  the  judgment? 
We  think  not.  The  several  causes  of  action 
are  for  work  and  labor  done  and  performed  at 
the  Instance  and  reqnestof  the  defendant,  and 
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tbe  statement  o{  esdi  contains  all  tbe  allega- 
thma  neceasaiy  to  a  recovery  tipon  an  im- 
plied contract.  These  were  aU  controverted 
by  the  answer,  and  tbe  findings  of  fact  should 
bare  been  as  broad  as  the  material  Issnea 
made  by  tbe  pleadings.  Drainage  Dist.  No. 
4  T.  Crow,  20  Or.  535,  28  Pac.  845;  Pengra 
T.  Wbeeler,  24  Or.  539,  34  Pac.  354;  Jameson 
T.  Coldwell,  25  Or.  206,  35  Pac.  245;  and 
Moody  V.  Richards  (just  decided)  45  Pac.  777. 
Tbe  court  below  seems  to  have  treated  the 
action  as  based  upon  the  so-called  "time 
che<*8,"  and  finds  that  they  were  duly  Is- 
sued, etc.,  but  the  plaintiff  does  not  count  np- 
on  tliese  checks.  They  are  evidence  of  in- 
debtedness, and  no  doubt  arose  out  of  the 
transactions  which  plaintiff  sets  up;  yet  it 
la  not  dedadble  from  the  fact  of  their  issu- 
ance that  tbe  alleged  work  and  labor  was 
done  and  performed,  or  that  it  was  so  per- 
fonned  at  the  Instance  of  defendant,  all  of 
which  plaintiff  was  called  upon  to  prove  In 
ntablisbing  the  implied  contract  to  pay  tbe 
reasonable  worth  of  such  services,  as  well  as 
to  produce  evidence  from  which  Its  value 
might  be  determined.  These  are  facts  to  be 
established  In  invltum,  and  It  was  therefore 
Incumbent  upon  tbe  conrt  below  to  make  Its 
findings  respecting  them  so  that  the  law  may 
be  applied  and  Judgment  entered  accordingly. 
Let  an  order  be  entered  reversing  tbe  judg- 
ment, and  remanding  the  cause  for  further 
proceedings. 


(29  Or.  628) 

FIOBB  T.  LABD  et  aL* 

(Supreme  Court  of  Oregon.     Sept   21,   1S96.) 

Action  Pkematorelt  Bkodoht — Waiver  o»  Ob- 

JSOnoN — EVIDBVCB  — COMPETBNOT  — 

Amendment  or  VsaoiOT. 

1.  Pleading  to  the  merits  ii  a  waiver  of  the 
objection  that  the  action  is  prematurely  brought. 

2.  In  an  action  against  a  banking  partnership 
on  a  certificate  of  deposit,  in  which  there  was 
•  plea  of  paynient,  the  evidence  showed  that,  aft- 
tx  tbe  money  had  been  paid  on  the  certificate  to 
a  third  party,  witness  held  a  conversation  con- 
cerning the  matter  with  one  of  defendants,  who 
referred  witness  to  the  receiving  teller  for  the 
particulars,  and  that  witness  went  to  the  tell- 
er's window,  and  held  a  conversation  with  some 
person  at  toat  officer's  desk,  who  assumed  to 
be  teller  of  the  bank,  and  to  know  all  about  the 
transaction  in  suit.  Held,  that  whether  such 
pcr«on  was  the  teller  who  issued  the  certificate 
of  deposit  was  a  question  for  the  jury,  and,  ac- 
cordingly, evidence  of  the  conversation  held  with 
him  was  competent,  although  witness  could  not 
positively  identify  him  as  the  person  who  issued 
the  certificate. 

3.  Under  Hill's  Code,  {  217,  which  provides 
that  when  the  verdict  is  for  plaintiff  in  an  ac- 
tion to  recover  money  "the  jury  shall  also  assess 
the  amount  of  the  recovery,"  where  a  verdict 
has  been  returred  by  a  jury  which  expresses 
their  intention  in  legard  to  the  amount  recover- 
ed, and  they  have  been  discharged,  the  court  is 
powerless  to  amend  it  as  to  amount,  however  er- 
roneous it  may  be. 

Appeal  from  circuit  court,  Multnomah  conn- 
ly;   E.  D.  Shattuck,  Judge. 

Action  by  Saverlo  Flore  against  W.  M.  Ladd 
and  othfirs.     From  a  Judgment  In  favor  of 

1  Rehearing  pendlnx. 


plaintiff,  defendants  appeaL     Modified  and  af- 
firmed on  condition. 

Geo.  H.  wailams  and  S.  B.  LIntblcum,  tax 
appellants.    B.  B.  Watson,  for  respondent 

BEAN,  J.  This  action  was  commenced  on 
the  8th  day  of  Hay,  1891,  against  W.  S.  Ladd 
and  W.  M.  L<add,  bankers  doing  business  aa 
Ladd  &  Tilton,  for  tbe  recovery  of  tbe  sum 
of  $800.  The  complaint  avers,  in  substance, 
that  on  AprU  13,  1891,  plaintiff  deposited  witb 
defendants  $800;  that  they  thereupon  issued 
to  him  a  certificate  of  deposit  therefor,  pay- 
able in  three  months,  on  return  of  tbe  certifi- 
cate; that  on  tbe  same  day  defendants  wrong- 
fully obtained  possession  of  said  certificate, 
and  wrongfully  paid  and  canceled  the  same; 
that  plaintiff  was  the  owner  thereof  at  tbe 
time,  and  never  indorsed  it,  or  received  pay- 
ment therefor;  that  on  April  20tb  he  demand- 
ed of  defendants  the  said  sum  of  $800,  but 
they  refused,  and  still  refuse,  to  pay  or  deliver 
the  same,  or  any  part  thereof,  and  that  there 
is  due  and  owing  to  the  plaintiff  from  tbe  de- 
fendants tbe  sum  of  $8(X),  witb  interest  from 
the  20th  of  April,  1891,  at  8  per  cent  per  an- 
num, for  which  judgment  Is  demanded.  Tbe 
answer  denies  the  material  allegations  of  tbe 
complaint,  except  the  receipt  of  tbe  money,  and 
plaintiff's  demand  therefor,  and  sets  up,  as  a 
further  and  separate  defense,  matter  which 
goes  to  the  merits,  but  which,  for  tbe  purposes 
of  this  appeal,  need  not  be  stated  here.  Tbe 
judgment  now  appealed  from  is  tbe  tldid  ren- 
dered in  this  cause.  Tbe  first  was  reversed  on 
defendants'  appeal,  and  a  new  trial  ordered. 
22  Or.  202,  29  Pac.  435.  Tbe  Second  was  in 
favor  of  defendants.  At  tbe  time  of  tbe  en- 
try of  judgment  on  that  trial  tbe  death  of  W. 
S.  Ladd  was  suggested  by  the  surviving  de- 
fendant and  on  bis  motion  W.  M.  Ladd. 
Charles  E.  Ladd,  and  John  Wesley  Ladd  were 
substituted  as  defendants  in  place  of  W.  S. 
Ladd  and  W.  M.  Ladd,  partners  as  Ladd  & 
TUton,  and  tbe  actl<Hi  afterwards  proceeded 
against  them.  Subsequently  the  plaintiff  ai>- 
pealed,  and,  the  Judgment  being  reversed,  a 
new  trial  was  again  ordered.  25  Or.  423,  Sti 
Pac.  572.  Upon  such  trial,  in  July,  1895,  tbe 
Jury  rendered  a  verdict  as  follows,  omitting  ti- 
tle and  signature:  "We,  the  Jury  in  the  above 
action,  find  for  plaintiff,  and  assess  bis  dam- 
ages In  tbe  snm  of  $1,0T0.00  eight  hundred 
($800)  dollars."  Tbe  defendants  filed  a  motion 
for  a  new  trial,  which,  being  overruled,  tbey 
moved  for  Judgment  notwithstanding  tbe  ver- 
dict on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  This  motion  was  likewise  overruled. 
and  on  motion  of  tbe  plaintiff  the  verdict  was: 
amended  so  as  to  Include  interest  from  th<- 
20tb  of  April,  1891,  and  Judgment  renderpd 
accordingly  against  W.  M.  Ladd,  Charles  K 
Ladd,  and  John  W.  Ladd,  substituted  as  di~ 
fendants  in  place  of  W.  S.  Ladd  and  WUliam 
M.  Ladd  as  Ladd  &  Tilton.  From  the  Jndg 
ment  thus  rendered  this  appeal  Is  taken. 
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It  is  first  contended  that  the  court  erred  In 
overruling  tbe  defendants'  motion  for  judgment 
notwithstanding  the  verdict,  and  In  entering 
Judgment  In  favor  of  plaintifif,  for  the  reason 
that  the  complaint  on  ltd  face  shows  ttiat  the 
action  was  commenced  prior  to  the  maturity 
of  the  certificate  of  deposit  referred  to  and  set 
out  in  the  complaint.  Although  this  cause  has 
been  three  times  tried  before  as  many  Juries, 
and  has  been  to  this  court  twice  before  on  ap- 
peal, the  objection  that  It  was  prematurely 
brought  was  never  raised  or  suggested  in  any 
way  until  after  the  verdict  above  referred  to 
was  rendered.  It  therefore,  in  our  opinion, 
comes  too  late.  The  objection  that  an  action 
is  tirematurely  brought  is  mere  matter  of 
abatement,  and  should  be  taken  by  uemurrer 
if  it  so  appears  niion  the  face  of  tbe  complaint, 
otherwise  by  answer  before  pleading  to  the 
merits,  or  it  is  waived.  1  Enc.  PI.  &  Prac.  22, 
32;  Carter  v.  Turner,  2  Head,  52;  Moore  v. 
Sargent.  112  Ind.  484,  14  N.  E.  406;  Railway 
Co.  V.  Stevenson,  6  Ind.  App.  207,  33  N.  E.  2il; 
CoUette  V.  Weed,  68  Wis.  428,  32  N.  W.  753. 

It  is  next  contended  that  the  court  erred  in 
overruling  defendants'  motion  to  strike  out  the 
tcstimonj'  of  the  witness  Ferrara  concerning 
a  conversation  he  had  with  some  person  at 
the  desk  of  the  defendants'  receiving  teller 
about  the  deposit  of  the  money  In  question, 
shortly  after  its  payment  to  Antone,  on  the 
ground  that  the  testimony  was  incompetent 
and  immaterial,  because  the  statements  "were 
not  shown  to  have  been  made  by  Bates,"  the 
person  with  whom  the  transaction  was  had. 
This  is  the  only  objection  to  the  admission  of 
such  testimony  made  in  the  court  below  or  pre- 
sented to  this  court,  and  the  only  one  con- 
sidered. In  our  opinion,  it  is  not  well  taken. 
The  evidence  shows  that,  after  tlie  money 
bad  been  paid  to  Antone  the  witness  went  to 
the  bank,  at  the  request  of  plaintiff,  to  see 
about  the  matter;  that  he  had  a  talk  with 
W.  M.  Ladd,  one  of  defendants,  who  said  he 
knew  nothing  about  it,  but  referred  witness 
to  the  receiving  teller  for  the  particulars;  tliat 
he  went  to  the  receiving  teller's  window,  and 
had  the  conversation  in  question  with  some 
person  at  the  desk  of  that  officer,  who  as- 
sumed to  be  the  teller  of  the  bank,  and  to 
know  all  about  tlie  transaction,  and  who  re- 
lated his  version  of  It  to  the  witness.  Wheth- 
er this  person  -was  the  teller  with  whom  tbe 
business  referred  to  was  transacted,  if  material 
at  all,  was  a  question  for  tbe  Jury,  and  the 
evidence  was  competent  for  whatever  they 
might  consider  it  worth,  although  the  witness 
could  not  positively  identify  the  person  with 
whom  he  had  tbe  conversation  as  the  teller 
of  the  bank  who  received  the  money  and  is- 
sued tbe  certificate  of  deposit. 

It  is  next  contended  that  the  court  en'ed  in 
amending  the  verdict  of  the  jury  by  adding  In- 
terest from  the  20th  of  April,  18&1.  The  an- 
swer does  not  deny  that  the  $800  in  question 
was  deposited  with  the  defendants,  or  that 
plaintiff  demanded  its  return  on  the  20th  of 
April,  1801,  but  puts  in  issue  only  its  owner- 
v.46P.no.3— 10 


ship,  so  that  under  the  pleading  plaintiff  was 
entitled  to  recover.  If  at  all,  the  entire  sum, 
and  Interest  from  the  date  of  the  demand. 
The  court  conld  therefore  have  properly  in-v 
structed  the  Jury  to  that  effect,  or  refused  to 
receive  a  verdict  less  favorable  to  the  plaintiff;, 
•but  it  did  neither,  and  Uie  jury  assessed  tlie 
amount  of  plaintiff's  damages  at  the  sum  of 
$800,  and  expressly  refused  to  allow  Interest, 
as  Is  evident  from  the  verdict  Itself.  Tue 
fornj  of  verdict  as  prepared  and  submitted  to 
the  jury  was  for  $1,070,  the  principal  sum  and 
Interest;  but  the  jury  deliberately  erased  that 
amount,  and  of  their  own  motion  placed  the 
sum  at  $800,  and  rendered  theh:  verdict  accord- 
ingly. This  verdict  was  received  and  filed 
without  objection,  and  the  jury  discharged.  It 
was  therefore  beyond  the  power  of  the  court 
to  add  to  or  take  from  the  amount  as  found 
by  them.  It  is  perhaps  within  the  power  of 
the  court  to  amend  a  verdict  so  as  to  make  it 
conform  to  the  real  intention  of  the  jury,  but 
certainly  a  judge  cannot,  in  the  exercise  of  such 
power,  usurp  the  functions  of  a  jury,  or  sub- 
stitute his  verdict  or  judgment  for  theirs.  Our 
statute  provides  that  when  a  verdict  is  found 
for  the  plaintiff  in  an  action  to  recover  money 
"the  Jury  shaU  also  assess  the  amount  of  tlie 
recovery."  Hill's  Code,  S  217.  Under  tliis 
section  It  Is  not  only  the  province,  but  tlie 
duty,  of  a  Jury  to  find  the  amount  of  the  re- 
covery, as  well  as  plaintiff's  right  to  recover, 
and  the  findings  upon  both  questions  after  tlie 
verdict  Is  received  and  the  Jury  discharged  are 
binding  upon  the  court, .  unless  the  verdict  is 
set  aside  in  some  manner  provided  by  law. 
When,  therefore,  a  verdict  lias  been  returned 
by  a  Jury  which  expresses  their  intention,  and 
they  have  been  discharged,  the  court  is  pow- 
erless to  amend  It,  however  erroneous  It  may 
be.  It  must  either  enter  a  Judgrment  there- 
on, or  set  It  aside,  and  grant  a  new  trial.  2 
Thomp.  Trials,  §  2042;  2  Elliott,  Gen.  Prac. 
§  947;  Watson  v.  Damon,  54  Cal.  278;  Mitch- 
ell V.  Gelsendorff,  44  Ind.  358;  Association  v. 
Hitchcock,  4  Kan.  29;  Thompson  v.  Sliea.  4 
McCrary,  93,  11  Fed.  847;  Hallum  v.  Dickin- 
son, 47  Ark.  120,  14  S.  W.  477;  Parker  v. 
Railway  Co.,  93  Mich.  607,  53  N.  W.  8;U;  Buck 
V.  Little,  24  Miss.  463.  This  case  affords  an 
illustration  of  the  Importance  of  such  a  rule. 
The  Jmy  were  able  to  agree  on  a  verdict  for 
$800,  probably  as  a  compromise,  but  it  is  mani- 
fest that  they  were  unwilling  to  render  one 
which  Included  interest;  but  by  the  act  of  the 
court  in  amending  the  verdict  this  puqiose  and 
Intention  of  the  Jury  has  been  wholly  disre- 
garded, and  they  have  been  made  unwillingly 
to  agree  to  a  verdict  which  they  in  the  first 
Instance  expressly  refused  to  assent  to.  What 
the  result  of  the  trial  would  have  been  had  the 
court  instructed  tbe  jury  that  they  must  allow 
interest  In  case  they  found  in  favor  of  plain- 
tiff no  one  can  tell,  and  therefore  the  verdict 
as  rendered  Is  practically  the  act  of  the  court. 
The  other  assignments  of  error  have  been 
carefully  examined,  and  we  have  been  miable 
to  discover  anything  therein  which  would  jus- 
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tlfy  a  reversal  of  the  Judgment.  The  Judg- 
ment will  therefore  be  modified  by  eliminating 
therefrom  the  words  "from  April  20,  1891,"  so 
that  the  judgment  for  $800  shall  bear  interest 
only  from  the  date  of  Its  rendition,  and,  as 
thus  modified,  the  Judgment  Is  at&rmed,  nei- 
ther party  to  recover  costs  In  this  court  on  the 
appeal,  provided  plaintiff  within  10  days  sig- 
nify in  writing  his  willingness  to  accept  of 
such  a  Judgment;  otherwise  It  will  be  re- 
versed, and  a  new  trial  ordered. 


(30  Or.  1) 

FISHER  et  al.  v.  KELLY,  Sheriff. 

(Supreme  Court  of  Oregon.     Sept.  21,  1896.) 

Pkaudulent    Con'vetances— Right   op   Offioeb 
TO  Attack— Findikos—Pleadtkq—Jbdomest. 

1.  In  an  action  against  an  officer  for  conver- 
sion of  chattels  claimed  under-  a  mortgage, 
though  defendant  toolc  the  property  under  an  at- 
tachment against  the  mortgagor,  he  may  de- 
fend his  possession,  and  attack  the  mortgage  as 
in  fraud  of  creditors,  without  alleging  or  prov- 
ing indebtedness  of  the  mortgagor  to  plaintiff 
in  attachment;  he  having  alleged  and  proved 
that  Judgment  was  rendered  for  such  plaintiff 
in  the  attachment  suit,  and  the  property  ordered 
sold,  pursuant  to  which  execution  issued,  and 
was  levied  by  himself  on  the  property. 

2.  Allegations  that  a  certain  person  duly  com- 
menced an  action  in  the  circuit  court  (a  court 
of  competent  Jurisdiction)  against  another  cer- 
tain person  for  recovery  of  a  certain  amount, 
and  recovered  Judgment  for  the  amount  de- 
manded, are  sufficient  to  show  rendition  of  a 
vaUd  judgment. 

3.  Failure  of  a  reply  to  deny  allegations  of  an 
answer  renders  unnecessary  evidence  of  the 
facts  alleged,  or  findings  thereon. 

4.  A  finding  that,  after  execution  of  a  mort- 
gage on  a  stock  of  goods,  the  mortgagor  contin- 
ued to  dispose  of  the  goods  for  his  own  use  and 
benefit,  is  insufficient  to  show  that  it  was  in 
fraud  of  creditors,  without  a  further  finding 
that  it  was  done  pursuant  to  an  agreement  with 
the  mortgagee. 

5.  While  a  mere  agreement  between  mort- 
gagor and  mortgagee  that  the  mortgage  shall 
not  be  filed  does  not  render  the  mortgage  fraud- 
ulent as  to  prior  creditors  of  the  mortgagor,  un- 
less they  thereafter  deal  with  the  mortgagor  as 
they  would  not  had  the  mortgage  been  filed,  yet 
a  finding  that  the  mortgage  executed  under  such 
agreement,  though  to  secure  an  indebtedness, 
was  executed  with  intent  to  deceive  creditors, 
and  tended  to  hinder,  delay,  and  defraud  them, 
supports  a  conclusion  that  it  was  void  as  against 
prior  attaching  creditors. 

Appeal  from  circuit  court,  Multnomah 
county;   E.  D.  Shattuck,  Judge. 

Action  by  M.  Fisher  Sons  &  Co.  against 
Penumbra  Kelly.  Judgment  for  defendant. 
Plaintiffs  appeal.     Attirmed. 

This  Is  an  action  to  recover  the  value  of, 
and  damages  for  the  alleged  wrongful  con- 
version of,  a  stock  of  goods.  The  plaintiffs 
allege  that  on  February  4,  1893,  by  virtue 
of  a  chattel  mortgage  executed  to  them  by 
one  O.  C.  McLeod,  they  had  a  first  Hen  up- 
on, and  were  entitled  to  and  In  the  posses- 
sion of,  a  stock  of  woolen  and  other  cloths, 
of  the  value  of  ?5,000;  that  on  said  day 
the  defendant  wrongfully  took  said  goods 
from  their  possession,  and  converted  the 
same  to  his  own  use,  to  their  damage  in 


the  snm  of  $5,000;  and  that  by  reason  of 
such  seizure  and  conversion  they  were  fur- 
ther damaged  in  the  sum  of  $1,000,  on  ac- 
count of  expenses  and  attorneys'  and  coun- 
selors' fees  In  establishing  their  right  there- 
to,— for  which  sums  they  demand  Judgment. 
The  defendant,  after  denying  the  material 
allegations  of  the  complaint,  pleaded  in  Jus- 
tification of  the  acts  complained  of  the  facts, 
in  substance,  as  found  by  the  court,  and  also 
alleged  that  plaintiffs'  mortgage  was  fraud- 
ulent and  void  as  to  McLeod's  creditors. 
The  reply  having  put  in  issue  some  of  the 
material  allegations  of  new  matter  contain- 
ed in  the  answer,  a  trial  was  had  liefore  the 
court,  which  made  and  filed  tlie  foUoVlng 
findings: 

"(1)  That  plaintiffs  are  partners,  and  were 
partners  at  the  time  of  the  several  trans- 
actions herein  mentioned,  doing  business  un- 
der the  firm  name  and  style  of  M.  Fisher 
Sons  &  Co.  (2)  That  at  the  times  of  the 
several  transactions  herein  the  defendant 
was  then  the  duly  elected,  qualified,  and  act- 
ing sheriff  of  Multnomah  county,  Oregon. 
(3)  That  one  O.  C.  McLeod,  in  January,  1893, 
and  until  the  levy  of  the  attachn^ent  herein 
mentioned,  was  engaged  in  the  business  of 
a  merchant  tailor  at  Portland,  Oregon,  and 
in  such  business  owned  a  stock  of  merchant- 
tailoring  goods,  and  was  Indebted  to  the 
plaintiffs  and  others.  (4)  About  the  12th 
day  of  January,  1893,  the  plaintiffs  sent  their 
claim  against  McLeod  to  a  firm  of  attorneys 
in  Portland  for  collection,  or,  if  the  same 
could  not  be  collected,  then  that  payment 
thereof  should  be  secured.  McLeod,  being 
unable  to  pay  the  claim,  offered  to  secure 
the  same  by  his  real  estate;  but  plaintiffs, 
after  being  consulted,  declined  to  accept  this, 
and,  through  their  attorneys,  insisted  on  a 
mortgage  upon  the  stock.  This  demand  Mc- 
Leod refused  to  accede  to,  claiming  that  a 
mortgage  upon  his  stock  must  be  made  pub- 
lic, and,  when  made  public,  would  have  the 
effect  of  destroying  liis  credit,  and  bringing 
down  upon  him  all  of  his  creditors  and  stop- 
ping his  business,  thus  placing  It  beyond  his 
power  to  pay  his  creditors.  Thereupon  the 
plaintiffs,  through  their  attorneys,  agreed 
with  McLeod  that  if  he  would  execute  the 
mortgage  upon  the  stock  they  would  not 
place  the  same  upon  record;  nor  permit  the 
fact  that  he  had  executed  such  a  mortgage 
to  become  public,  but  would  keep  the  mort- 
gage In  their  possession,  so  that  nothing 
might  be  known  of  it.  McLeod  accordingly, 
on  January  12,  1893,  and  pursuant  to  this 
agreement,  executed  the  mortgage,  and  the 
same  was  locked  up  In  the  safe  of  the  at- 
torneys for  the  plaintiffs;  and  meanwhile 
McLeod  continued  to  do  business  as  before, 
without  any  change  of  possession  in  the 
business  of  any  kind  whatsoever,  and  he 
continued  to  work  up  his  stock  Into  manu- 
factured goods,  and  dispose  of  the  same, 
accepting  orders  and  doing  business  In  all 
respects  after  the  execntion  of  the  mort- 
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gage  in  like  manner  as  before.  (5)  The 
plaintiffs,  through  their  attorneys,  on  or 
about  February  1,  1893,  made  demand  upon 
Mcljeud  tliat  he  pay  them  a  certain  sum  of 
money  on  account  of  his  Indebtedness  to 
them;  but  this  request  Mr.  McLeod  refused 
to  accede  to  unless  the  plaintiffs  would  sup- 
ply him  with  goods  for  his  trade  of  about 
the  same  value  as  the  sum  of  money  which 
he  was  to  pay.  A  controTersy  then  arose 
between  the  plaintiffs'  attorneys  and  Mc- 
Leod, and  thereupon,  and  on  or  about  Feb- 
ruary 3,  1893,  the  plaintiffs'  attorneys  un- 
dertook to  place  some  one  in  possession  of 
the  stock;  but  McLeod  refused  to  surrender 
possession  of  the  same,  and  continued  to  em- 
ploy his  men  and  to  operate  his  business  in 
all  respects  as  before  the  plaintiffs  attempted 
to  take  possession,  except  that  the  plaintiffs 
maintained  in  the  store  some  person  through 
whom  they  claimed  to  hold  possession.  Such 
person,  however,  had  not  the  keys  to  the 
store,  nor  had  he  any  power  or  authority 
over  ■  the  business  or  over  the  proiterty 
which  he  claimed  to  have  in  possession,  Mc- 
Leod meanwhile  exercising  all  acts  of  own- 
ership and  possession  thereof  after  such  at- 
tempted seizure  Just  as  prior  to  the  execu- 
tion of  the  mortage.  (6)  On  the  4th  day  of 
February,  1803,  Stein,  Simon  &  Co.,  cred- 
itors of  McLeod,  before  the  execution  of  the 
mortgage  above  mentioned,  and  on  said  day, 
commenced  an  action  in  the  circuit  court  of 
the  state  of  Oregon  for  Multnomah  county, 
against  McLeod,  to  recover  the  sum  of  $1,- 
334,  with  Interest  and  costs,  and  in  such  ac- 
tion duly  sued  out  a  writ  of  attachment,  and 
caused  the  same  to  be  placed  In  the  hands 
of  the  defendant,  as  sheriff  of  Multnomah 
county.  Thereupon,  pursuant  to  the  com- 
mand of  said  writ  of  attachment,  the  sheriff 
of  Multnomah  county  duly  seized  the  stock 
of  goods  in  controversy,  and  locked  up  the 
store,  ejecting  all  persons  therefrom.  At 
the  time  of  this  levy,  McLeod  still  had  the 
keys  of  the  store,  and  was  doing  business 
in  all  respects  as  before  any  mortgage  was 
executed;  and  neither  tlie  officer  who  levied 
the  writ,  nor  the  plaintiffs  In  the  writ,  knew 
anything  of  this  transaction  between  Mc- 
Leod and  the  plaintiffs.  Thereafter,  and  on 
the  same  day,  one  H.  E.  Fowler,  a  creditor 
of  McLeod,  commenced  another  action  in 
the  same  court  to  recover  the  sum  of  $300, 
with  interest  and  costs,  and  duly  sued  out  a 
writ  of  attachment  in  said  action,  and  the 
same  was  placed  in  the  hands  of  the  defend- 
ant, the  sheriff  of  Multnomah  county,  for  ex- 
ecution, and  was  duly  executed  by  such  sher- 
iff by  seizing  the  property  in  controversy, 
the  same  being  then  in  his  possession  under 
a  prior  writ  in  favor  of  iStein,  Simon  &  Co.; 
and  the  sheriff,  under  such  writs,  held  the 
stock  of  goods  until  after  judgment,  and 
under  such  writs  and  the  order  of  court, 
hereinafter  mentioned,  held  such  property 
until  sale  was  made  thereof  by  him  under 
the  executions,  as  hereinafter  alleged.     (7) 


Afterwards  the  said  attaching  creditors. 
Stein,  Simon,  &  Co.  and  H.  E.  Fowler,  each 
duly  recovered  judgment  for  the  sum  sued 
for  against  O.  0.  McLeod,  and,  as  a  part  of 
such  judgment,  the  court  made  an  order  di- 
recting that  the  attached  property  be  sold; 
and  that,  thereupon,  executions  were  issued 
upon  such  judgment,  directed  to  the  sheriff 
of  Multnomah  county,  Oregon,  and  com- 
manding him  to  sell  the  attached  property. 
Accordingly  the  defendant,  as  sheriff  of 
Multnomah  county,  did  sell  the  property  on 
the  8th  day  of  March,  1893,  for  the  sum  of 
$1,965.00.  That  such  sale  was  regularly  and 
legally  made  by  the  defendant  as  sheriff, 
and  due  return  of  the  executions  made  to 
the  court,  and  the  money  realized  from  such 
sale  applied  in  satisfaction  of  said  judg- 
ments. And  this  Is  the  conversion  complain- 
ed of  by  the  plaintiffs.  (8)  The  mortgage  to 
the  plaintiffs  was  never  placed  on  file,  nor 
was  any  possession  thereunder  ever  taken. 
(9)  The  mortgage  to  plaintiffs  was  executed 
pursuant  to  an  understanding  between  the 
plaintiffs  and  O.  G.  McLeod  that  its  exist- 
ence should  not  be  made  public,  and  that 
no  creditors  of  McLeod,  or  persons  with 
whom  he  might  desire  to  deal,  might  be 
advised  thereof,  so  that  the  attaching  cred- 
itors did  not  know,  and  could  not  have  as- 
certained, the  existence  of  such  mortgage; 
and  such  understanding  was  intended  to  de- 
ceive creditors,  and  tended  to  hinder,  delay, 
and  defraud  them,  and  that  the  mortgage 
was  therefore  executed  with  such  intention, 
and  received  by  plaintiffs,  through  their  at- 
torneys, with  the  same  intention."' 

"And  the  court  finds  as  conclusions  of  law: 
(1)  That  the  mortgage  of  the  plaintiffs  is 
fraudulent  and  void  as  to  the  attaching 
creditors.  Stein,  Simon  &.  Co.  and  H.  E. 
Fowler,  and  is  fraudulent  and  void  as  to  the 
defendant.  Penumbra  Kelly,  seizing  the 
property  under  writs  of  attachment  sued 
out  by  said  creditors.  (2)  That  the  seizure 
of  the  property  under  the  writs  of  attach- 
ment in  favor  of  the  creditors.  Stein,  Simon 
&  Co.  and  H.  E.  Fowler,  and  subsequent 
sale  by  the  defendant  as  sheriff  of  Multno- 
mah county,  wai^egularly  and  legally  done 
by  the  defendant  as  sheriff,  and  such  acta 
of  the  defendant  do  not  constitute  a  conver- 
sion of  which  the  plaintiffs  can  complain. 
(3)  That  the  action  should  be  dismissed,  and 
that  the  defendant  should  have  judgment 
for  his  costs  and  disbursements." 

The  court  having  rendered  judgment  on 
these  findings  In  favor  of  the  defendant,  the 
plaintiffs  appeal. 

A.  C.  Emmons  and  W.  A.  Williams,  for  ap- 
pellants.   J.  N.  Teal,  for  respondent 

MOORE,  0.  J,  (after  stating  the  facts). 
There  are  two  questions  presented  by  this 
appeal:  (1)  Are  the  conclusions  of  law  de- 
ducible  from  the  findings  of  fact?  And,  (2) 
if  BO,  are  they,  taken  together,  sufilcient  to 
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support  the  Judgment?  The  defendant  hav- 
ing failed  to  allege  that  McLeod  was  Indebt- 
ed to  either  Stein,  Simon  &  Co.,  or  Fowler, 
counsel  for  plaintiffs  contend  that,  the  rela- 
tion of  creditor  not  being  In  issue,  the  defend- 
ant could  not  attack  the  bona  fides  of  their 
mortgage,  and  hence  the  finding  of  the  court 
that  It  was  void  as  to  the  creditors  of  Mc- 
Leod is  erroneous.  If  the  defendant  had  re- 
lied upon  the  attachment  of  the  property  as 
the  foundation  of  his  right  to  continue  to  hold 
the  possession  tttereof,  the  objection  urged 
must  necessarily  prove  fatal  to  the  judgment 
complained  of;  for  in  such  case  the  officer, 
being  the  agent  of  the  persona  who  caused 
the  goods  to  be  attached,  could  attack  plain- 
tiffs' mortgage  only  upon  the  theory  that 
they  were  creditors  of  McLeod,  and,  havinj; 
obtained  a  Hen  upon  the  property  for  the 
security  of  their  debts,  they  had  been  brought 
Into  privity  with  the  goods,  by  which  the  of- 
ficer could  question  the  bona  fides  of  plain- 
tiffs' title.  Cobbey,  Chat.  Mortg.  §  749;  Bank 
V.  Bates,  120  U.  S.  506,  T  Sup.  Ct.  6T9.  The 
general  creditor  is  in  no  position  to  raise  the 
<lHestlon  that  the  mortgage  is  void  as  to  him 
until  he  has  seized  the  property  covered  by 
the  chattel  mortgage,  or  secured  some  lien 
thei-eon.  Bank  v.  Glum  (N.  D.)  54  N.  W. 
1034.  And  the  officer  who  acts  for  such  cred- 
itor, In  Justifying  an  attachment  of  the  prop- 
«rty  and  his  right  to  hold  the  possession 
thereof,  must  allege  and  show  a  debt  due  to 
his  principal  from  the  defendant  in  the  writ. 
Damon  v.  Bryant,  2  Pick.  411.  The  rule  is 
universal  that  an  officer,  in  Justifying  his 
right  to  hold  the  possession  of  attached  prop- 
erty claimed  by  a  stranger,  must  allege  and 
prove  all  the  facts  necessary  to  support  the 
writ,  and  also  that  a  debt  existed  in  favor  of 
the  attaching  plaintiff  against  the  defendant 
therein;  and  having  thus  established  the  fact 
that  the  person  for  whom  he  acted  is  a  cred- 
itor of  such  defendant,  and  by  his  lien  upon 
the  property  had  become  in  privity  with  It, 
he  may  then  attack  the  title  of  the  person 
-claiming  the  property  so  attached.  Manufac- 
turing Co.  V.  Wiggin,  14  N.  H.  441;  Thorn- 
burgh  V.  Hand,  7  Cal.  554;  Noble  v.  Holmes, 
6  HUl,  194;  Newton  v.  Br#wn,  2  Utah,  126; 
Trowbridge  v.  Bullard  (Mich.)  45  N.  W. 
1013;  Glazer  v.  Clift,  10  Cal.  303;  Braley  v. 
Byrnes,  20  Minn.  435  (Gil.  389);  Howard  v. 
Manderfield,  31  Minn.  337,  17  N.  W.  946. 
•"When  the  officer,"  says  Mr.  Drake  in  his 
work  on  Attachments  (6th  Ed.,  i  185a),  "at- 
taches property  found  in  the  possession  of 
the  defendant,  he  can  always  Justify  the  levy 
Ijy  the  production  of  the  attachment  writ,  if 
the  same  was  issued  by  a  court  or  officer 
having  lawful  authority  to  issue  it,  and  be 
In  legal  form.  But  when  the  property  is 
found  in  the  possession  of  a  stranger,  claim- 
ing title,  the  mere  production  of  the  writ  will 
not  Justify  its  seizure  thereunder.  The  of- 
ficer must  go  further,  and  prove,  not  only 
that  the  attachment  defendant  was  Indebted 
to  the  attachment  plaintiff,  but  that  the  at- 


tachment was  regularly  issued.'  If,  In  the 
attachment  suit.  Judgment  was  rendered  for 
the  plaintiff,  that  will  establish  the  indebted- 
ness. If  not,  the  officer  must  prove  it  bther- 
wlse,  in  order  to  Justify  his  proceeding." 
The  reason  for  this  rul6  is  found  in  the  fact 
that  the  person  causing  the  property  of  an- 
other to  be  attached  may  have  done  so  to 
protect  the  tatter's  interest,  and  prevent  a 
bona  fide  creditor  from  acquiring  a  lien  there- 
on; and  since  the  writ  of  attachment  is 
usually  issued  by  a  ministerial  officer,  upon 
an  ex  parte  application  therefor,  it  is  neces- 
sary for  the  sheriff  or  other  officer,  in  Justify- 
ing his  proceedings  thereunder,  to  allege  and 
prove  that  the  writ  was  properly  issued,  and 
that  a  debt  existed,  as  the  foundation  of  the , 
right  to  seize  property  claimed  by  a  stranger. ' 
But  when  a  Judgment  has  been  rendered  in 
the  action  in  which  property  has  been  at- 
tached the  relation  of  creditor,  and  the  recog- 
nition of  a  debt,  are  thereby  established. 
Rinhey  v.  Stryker,  28  N.  T.  45.  And,  this 
being  so,  the  conclusion  of  the  court  upon  the 
question  must,  upon  principle,  relate  back  to, 
and  render  unnecessary  the  allegation  and 
proof  of,  the  existence  of  a  debt  as  a  Justifi- 
cation for  the  a.ttachment;  for  the  office  of  a 
writ  of  attachment  is  to  hold  the  property  of 
the  debtor  until  an  execution  can  be  Issued 
upon  a  Judgment  rendered  in  the  action. 
Trowbridge  v.  Bullard,  supra.  And,  upon 
the  levy  of  the' latter  writ  upon  the  property 
under  attachment,  the  object  of  tlie  former 
has  been  duly  accomplished.  Judgn^ent  hav- 
ing been  rendered  in  the  actions  of  Stein, 
Simon  &  Co\  and  Fowler  against  McLeod,  and 
the  property  so  attached  ordered  to  be  sold. 
In  pursuance  of  which  executions  were  is- 
sued and  levied  thereon,  the  officer  no  longer 
held  the  goods  under  the  writs  of  attach- 
ments; and  hence  it  was  unnecessary  to  al- 
lege or  prove  the  existence  of  a  debt,  as  the 
foundation  of  his  right  to  maintain  posses- 
sion thereof,  or  to  enable  him  to  question  the 
sufficiency  of  plaintiffs'  Otle  thereto,  since  he 
was  in  a  position  to  do  this  by  alleging  and 
proving  the  Judgments  that  had  been  given. 

It  Is  also  contended  that  the  allegations  of 
the  answer  are  not  sufficient  to  show  the  ren- 
dition of  a  valid  Judgment,  and  that  the  Judg- 
ments pleaded  therein  are  not  evidence 
against  the  plaintiffs,  who  were  strangers  to 
the  record,  that  either  Stein,  Simon  &  Co.  or 
Fowler  was  a  creditor  of  McLeod.  In  plead- 
ing a  Judgment  of  a  court  of  special  Jurisdic- 
tion, It  is  not  necessary  to  state  the  facts  con- 
ferring Jurisdiction,  but  such  Judgment  may 
be  stated  to  have  been  duly  given  or  made. 
Hill's  Ann.  Laws  Or.  i  86.  In  Page  v.  Smith, 
13  Or.  410,  10  Pac.  833,  which  was  an  action 
to  recover  the  possession  of  a  certain  safe,  it 
was  alleged  in  the  answer  "that  said  safe 
was  seized  on  attachment  as  the  property  of 
the  said  Linder  in  an  action  In  Justice's  court, 
in  which  one  Augast  Buckler  was  plaintiff, 
and  said  Linder  was"  defendant;  that  Judg 
ment  was  duly  rendered  against  Linder,  and 
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execution  Issued  thereon;  and  that  by  virtue 
of  said  execution  the  safe  was  duly  adver- 
tised for  sale,  and  sold  to  the  defendant." 
Thayer,  J.,  in  reviewing  the  pleading,  says: 
"The  subsequent  allegations  In  the  answer, 
that  judgment  was  duly  rendered  against 
Llnder,  and  execution  issued  thereon,  and 
that  by  virtue  of  said  execution  the  safe  was 
sold,  were  not  a  sufficient  statement  of  the 
facts  of  the  recovMy  of  a  valid  judgment. 
They  do  not  show  that  any  action  was  com- 
menced In  any  court.  The  statute  has  very 
much  simpllfled  the  pleading  of  judgments 
of  justices'  courts,  but  I  think  It  still  neces- 
sary to  allege  the  commencement  of  the  ac- 
tion In  the  particular  court,  and  to  specify 
the  claim  upon  which  It  Is  brought,  so  as  to 
Fhow  that  the  court  had  jurisdiction  of  the 
subject-matter."  In  the  case  at  bar  the  de- 
fendant alleges  that  Stein,  Simon  &  Co.  duly 
commenced  an  action  In  the  circuit  court  of 
said  county  and  state  against  one  O.  C.  Mc- 
I.«od  for  the  recovery  of  $1,334,  and  recovered 
judgment  for  the  amount  demanded,  and  that 
Fowler  commenced  an  action  In  said  court 
ngninst  the  same  party  for  the  recovery  of 
$.%0,  and  obtained  a  like  judgment.  An  ac- 
tion shall  be  deemed  commenced,  as  to  the 
defendant,  when  the  complaint  Is  filed,  and 
the  summons  served  on  him.  Hill's  Ann. 
Laws  Or.  §  14.  And  hence  the  allegation  in 
each  case  that  the  action  was  commenced 
against  McLeod  in  said  court  was  equivalent 
to  an  averment  that  the  complaint  had  been 
filed,  and  the  summons  served  on  him,  thus 
giving  to  the  court  Jurisdiction  to  render  the 
said  judgments;  and  the  answer,  having  al- 
leged that  the  actions  were  commenced,  and 
the  Judgments  given  by  a  court  of  compe- 
tent Jurisdiction,  stated  the  existence  of  an 
Indebtedness  due  from  McLeod  to  the  re- 
spective plaintiffs  in  said  actions.  It  must 
be  admitted  that  before  a  person  can  attack 
a  transfer  of  personal  property,  either  actual 
or  constructive,  he  must  show  himself  to  be 
a  creditor,  or  representing  one,  and  this  he 
cannot  do  merely  by  a  production  of  the  exe- 
cution, which,  taken  by  itself.  Is  not  evidence 
of  an  indebtedness;  and  an  officer  Justifying 
the  seizure  of  such  property,  and  attacking  a 
sale  or  mortgage  thereof  as  fraudulent,  must 
produce  the  execution  In  pursuance  of  which 
he -acted,  together  with  the  Judgment  under 
which  the  same  was  issued.  Ford  v.  ilcMas- 
ter  (Mont.)  11  Pac.  069;  Paige  v.  O'Neal,  12 
Oal.  483;  Bickerstaff  v.  Doub,  19  Cal.  109; 
(roodnow  V.  Smith,  97  Mass.  89.  The  reply 
did  not  deny  the  rendition  of  the  Judgments 
In  favor  of  the  attaching  creditors,  the  Issue 
of  the  executions  thereon,  the  sale  of  the 
stock  of  goods  thereunder,  the  return  of  said 
writs,  the  satisfaction  of  the  Judgment  In  fa- 
vor of  Stein.  Simon  &  Co.,  or  the  application 
of  the  remainder  of  the  proceeds  of  such  sale 
upon  the  execution  issued  upon  the  Fowler 
Judgment;  and  these  facts,  having  been  al- 
leged In  the  answer,  were  thereby  admitted, 
rendering  evidence  thereof,  and  findings  by 


the  court  thereon,  unnecessary.  It  Is  true, 
the  Judgments  may  have  been  coUuslvely  ob- 
tained, and  that  no  debt  was  due  from  Mc- 
Leod to  either  Stein,  Simon  &  Co.  or  Fowler; 
but  the  plaintiffs,  having  neglected  tb  put 
these  facts  In  Issue,  are  bound  thereby,  and 
It  must  be  presumed  that  an  Indebtedness  ex- 
isted, and  that  the  Judgments  were  properly 
rendered. 

The  remaining  and  most  Important  Inquiry 
is  whether  the  chattel  mortgage  Is  void  as  -to 
McLeod's  creditors.  The  court  found,  in  ef- 
fect, that  the  mortga^  was  executed  In  ac- 
cordance with  the  terms  of  an  agreement  en- 
tered into  between  plaintiffs  and  McLeod,  In 
pursuance  of  which  the  Instrument  was  not 
filed;  that  the  plalntlfT  never  obtained  posses- 
sion of  the  property  covered  thereby;  and  that 
the  defendant,  and  those  for  whom  he  acted, 
had  no  Imowiedge  of  the  transaction  between 
JlcLeod  and  the  plaintiffs  until  after  the  prop- 
erty was  attached.  These  findings,  being  sup- 
ported by  evidence,  and  predicated  upon  issues 
made  by  the  pleadings,  are  binding  on  this 
court;  and,  considering  them  alone,  can  It  be 
said,  as  a  matter  of  law,  that  the  mortgage  Is 
void  as  to  Stein,  Simon  &  Co.,  whom  the  court 
finds  were  creditors  of  McLeod  before  Its  exe- 
cution? In  Barton  v.  Sitllngton  (Mo.)  30  S. 
W.  614,  an  agreement  was  entered  into  be- 
tween the  mortgagor  and  mortgagee  to  the  ef- 
fect that  a  certain  chattel  mortgage  should  not 
be  placed  upon  record  unless  the  creditors  of 
the  mortgagor  proceeded  to  collect  their  debts, 
or  took  some  steps  that  would  be  likely  to 
Jeopardize  the  Interests  of  the  mortgagee.  The 
sheriff,  In  pursuance  of  an  execution  Issued 
upon  a  Judgment  rendered  against  the  mort- 
gagor, levied  upon  the  property  covered  by  the 
mortgage;  and,  in  an  action  brought  by  the 
mortgagee  against  the  ofilcer  to  recover  tne 
property  In  his  possession.  It  was  contended 
that  such  agreement,  as  a  matter  of  law,  rm- 
dered  the  mortgage  fraudulent  and  void  as  to 
the  prior  creditors  of  the  mortgagors.  But 
it  was  held  that  such  creditors  could  not  com- 
plain of  a  failure  to  place  the  mortgage  on 
record,  unless  they  dealt  with  the  mortgagor 
after  its  execution  as  they  would  not  have 
dealt  had  it  been  recorded,  and  that,  the  debt 
upon  which  Judgment  was  rendered  having 
been  incurred  prior  to  the  execution  of  the 
mortgage,  the  creditor  was  not  defrauded  by 
such  agreement,  or  the  failure  to  record  the 
mortgage.  See,  also,  Jones,  Chat.  Mortg.  § 
337a;  Johnson  v.  Stellwagen,  67  Mich.  10,  34 
N.  W.  252. 

It  Is  alleged  in  the  answer  that  It  was  under- 
stood and  agreed  by  and  between  the  mort- 
gagor and  mortgagee  that  the  mortgagor  should 
continue  to  run  his  business  as  he  had  there- 
tofore done,  buying  or  selling  for  cash  or 
credit  for  his  owa  benefit,  paying  bills  for  cur- 
rent expenses,  and  conducting  said  store,  and 
talcing  orders  for  suits  of  clothes,  and  cutting 
the  patterns  up  Into  said  suits,  disposing  of 
the  same,  and  holding  the  proceeds  to  his  own 
use,  and  these  allegations  are  put  In  Issue  by 
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the  reply.  If  the  court  bad  made  a  finding 
upon  this  issue  adverse  to  the  plaintiffs,  it 
must  be  conceded  that  the  mortgage  is  TOid 
as  to  the  creditors  of  McLeod.  There  is  noth- 
ing on'  the  face  of  the  instrument,  however, 
which  would  indicate  tliat  it  was  executed  for 
the  use  or  benefit  of  the  mortgagor,  and  in 
such  case  it  cannot  be  said  to  be  void  in  law. 
But  when  it  appears  from  extrinsic  evidence 
tliat  the  mortgagor  is  to  retain  possession  of 
the  goods  mortgaged,  and  sell  the  same  in  the 
usual  course  of  business,  the  mortgage  is 
fraudulent  in  fact;  for  the  reason  tnat  It  is 
for  the  mortgagor's  own  use  and  benefit,  and 
comes  within  the  Inhibition  of  section  3053, 
Hill's  Ann.  Laws  Or.,  which  declares  that  all 
transfers  of  goods  and  chattels  made  in  trust 
for  the  person  making  the  same  shall  be  void 
as  against  the  creditors,  existing  or  subsequent, 
of  such  person.  Orton  v.  Orton,  7  Or.  478;  Ja- 
cobs V.  Ervin,  9  Or.  52;  Bremer  v.  Flecken- 
stein.  Id.  266;  Aiken  y.  PascaU,  19  Or.  493, 
24  Pac.  1039. 

The  fourth  finding  of  fact,  after  stating  the 
agreement  entered  into  between  the  mortgagor 
and  mortgagees,  is  as  follows:  "McLeod,  ac- 
cordingly, on  January  12,  1893,  and  pursuant 
to  this  agreement,  executed  the  mortgage,  and 
the  same  was  locked  up  in  the  safe  of  the  at- 
torneys for  plaintiffs,  and  meanwhile  McLeod 
continued  to  do  business  as  before,  without  any 
cliange  of  possession  in  the  business  of  any 
kind  whatsoever;  and  he  continued  to  work 
up  his  stock  into  manufactured  goods,  and  dis- 
pose of  the  same,  accepting  orders  and  doing 
business  in  all  respects  after  the  execution  of 
the  mortgage  in  like  manner  as  before."  This 
finding  is  probably  equivalent  to  a  statement 
that  McLeod  disposed  of  the  stock  of  goods 
for  his  own  use  and  benefit,  but  it  does  not 
appear  therefrom  that  such  disposal  was  in 
pursuance  of  any  agreement  entered  into  be- 
tween the  mortgagor  and  mortgagees,  or  that 
the  latter  had  knowledge  of,  consented  to,  or 
ratified  such  disposal,  in  the  absence  of  which 
it  does  not  show  that  the  plaintiffs  had  given 
McLeod  power  to  dispose  of  the  property  cov- 
ered by  the  mortgage.  Here  was  a  failure  of 
the  court  to  find  upon  an  issue  made  by  the 
pleadings,  the  materiality  oi  wnicn  must  be 
determined  by  a  consideration  of  the  question 
whether  it  could  be  stricken  from  the  answer 
without  leaving  it  insufflcient  as  a  defense. 
Hill's  Ann.  Laws  Or.  §  95. 

The  ninth  finding  of  fact  is  to  the  effect  that 
the  mortgage  was  given  and  received  pursuant 
to  an  agreemfent  which  was  Intended  to  deceive 
creditors.  The  instrument  not  having  been 
filed  created  a  presumption  of  fraud  against 
the  CTeditors  of  McLeod,  during  his  possession 
of  the  property,  disputable  only  by  making 
it  to  appear  on  the  part  of  the  plaintiffs  that 
it  was  made  in  good  faith,  for  a  sufficient  cuu- 
sideration,  and  without  intent  to  defraud  the 
creditors  of  the  mortgagor.  Hill's  Ann.  Laws 
Or.  §  776,  subd.  40.  It  has  been  held  by  this 
court  that  a  showing  of  these  facts  overcomes 
such  presumption,  establishes  the  validity  of 


the  mortgage,  and  renders  the  security  supe- 
rior to  a  subsequent  attachment  or  mortgage 
of  the  same  property,  even  in  the  absence  of 
notice  of  the  unfiled  mortgage.  Marks  v.  Mil- 
ler, 21  Or.  317,  28  Pac.  14;  Davis  v.  Bowman, 
25  Or.  189,  35  Pac.  264.  The  defendant  hav- 
ing alleged  that  the  chattel  mortgage  had  not 
been  filed,  and  that  he,  and  those  for  whom 
he  acted,  had  no  notice  or  knowledge  thereof, 
the  burden  was  thereby  cast  upon  the  plain- 
tiffs to  allege  in  the  reply,  and  prove  at  the 
trial,  that  the  mortgage  w,as  executed  in  good 
faith,  for  a  sufficient  ccmslderation,  and  with- 
out intent  to  defraud  McLeod's  creditors.  Ex- 
amining the  reply,  we  find  that  It  fails  to  al- 
lege either  of  these  facts,  and  the  effect  of  the 
Court's  findings  thereon  is  that  McLeod  was 
indebted  to  the  plaintiffs,  and  gave  a  mort- 
gage on  his  stock  of  goods  as  security  there- 
for. The  finding  that  the  mortgage  was  exe- 
cuted with  the  intent  to  deceive  creditors,  and 
tended  to  hinder,  delay,  and  defraud  them, 
strengthens  the  presumption  of  fraud  arising 
from  the  failure  to  file  the  instrument.  This 
finding  is  predicated  npoa  an  issue  tendered 
by  the  defendant,  and  from  it  the  conclusion 
of  law  is  deducible  that  the  mortgage  was  void 
as  to  the  attaching  creditors,  without  refer- 
ence to  the  issue  that  the  mortgagees  gave  the 
mortgagor  power  to  dispose  of  the  goods  for 
his  own  use  and  benefit,  which  might  have 
been  stricken  from  the  pleading  without  leav- 
ing it  insufilcient  as  a  defense.  The  conclu- 
sions of  law  are  therefore  deducible  from  the 
findings  of  fact,  and  together  are  sufficient  to- 
support  the  judgment,  which  is  affirmed. 


01*  Cat.  363) 
PEOPLE  ex  rel.  MILLER  et  al.  v.  DAVIE 

et  Pi.     (S.  P.  420.) 
(Supreme  Court  of  California.    Sept.  21,  1896.) 

Cities — Ambxdmkst  of  Charter— Special  Elec- 
Tioy— Oppiokrs— Shobtekino  op  Tbkh. 

1.  Under  Const  art.  11,  I  8,  providing  that 
proposed  amendments  of  city  charters  may  be 
submitted  to  a  vote  of  the  electors  at  "a  gener- 
al or  special  election,"  such  amendments  may  be 
legally  submitte'l  at  an  election  held  for  the 
sole  purpose  of  voting  thereon. 

2.  The  term  of  an  incumbent  of  a  city  office 
may  be  shorteii»d  by  an  amendment  of  the  city 
charter  abolishing  the  office,  or  devolving  its 
duties  upon  other  officers. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  A.  li.  Frlck,  Judge. 

Quo  warranto  by  the  state  on  the  relation 
of  W.  N.  Miller  and  R.  A.  Hughes,  against 
John  L.  Davie  and  others  and  the  city  of  Oak- 
land. Judgment  for  respondents,  and  rehitors 
appeal.    Affirmed. 

Atty.  Gen.  Fitzgerald  and  Oeo.  E.  De  Uo- 
lia,  for  appellants.  Reed  &  Nusbaumer,  S. 
F.  Daniels,  J.  A.  Johnson,  and  J.  K.  Piersol. 
for  respondents. 

OAROUTTE,  J.  This  Is  an  investlgatloc 
instituted  in  the  name  of  the  people,  in  the 
nature  of  quo  warranto,  to  test  the  title  to  ot- 
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flee  of  the  present  board  of  public  works  of 
tbe  city  of  Oakland;  said  board  consisting  of 
three  commissioners.  The  defendants  the 
mayor,  the  city  attorney,  and  city  engineer 
are  ex  officio  the  commissioners,  and  form  this 
board  of  public  works.  They  claim  title  to 
office  under  and  by  Tlrtue  of  certain  amend- 
ments to  the  charter  of  the  city  of  OalUand. 
Their  tenure  of  office  Is  attacked  by  pialntlit 
upon  two  gronnds:  First,  that  the  election 
at  which  the  amendments  to  the  charter  were 
submitted  to  the  people  was  not  authorised 
by  law,  and  therefore  said  amendments  never 
became  part  of  the  city  charter;  and,  second, 
it  Is  contended  that,  If  the  election  was  legal, 
and  the  amendments  adopted  in  accordance 
with  law,  still  Miller  and  Hughes,  as  mem- 
bers of  the  board  of  public  works,  were  en- 
titled to  bold  office  for  a  full  term  of  four 
years. 

The  amendments  to  the  charter  were  sub- 
mitted to  the  people  under  an  election  called 
and  held  By  virtue  of  a  power  claimed  to  ex- 
ist In  the  city  council,  coming  from  section  8, 
art.  11,  of  the  constitution  of  the  state,  which 
provides:  "The  charter  •  •  •  may  be 
amended  at  Intervals  of  not  less  than  two 
years  by  proposals  therefor,  submitted  by  the 
legislative  authority  of  the  city  to  the  qual- 
ified electors  thereof,  at  a  general  or  special 
election,  held  at  least  forty  days  after  the 
publication  of  such  proposals  for  twenty  days 
in  a  daily  newspaper  of  general  circulation  in 
such  dty,  and  ratlfled  by  at  least  three-ttfths 
of  the  qualified  electors  voting  thereat,  and 
approved  by  the  legislature,  as  herein  pro- 
vided for  the  approval  of  the  charter."  Ap- 
pellants' position  as  to  this  provision  of  the 
constitution  is  that  the  words  "special  elec- 
tion" refer  to  an  election  held  for  the  pur- 
pose of  filling  a  vacancy  In  office  (section  1043, 
Pol.  Code);  that  a  special  election,  under  tbe 
Code,  is  an  election  held  for  that  purpose; 
and  that  the  legislative  mind  had  such  an 
election  in  view  when  this  provision  of  the 
constitution  was  enacted.  It  is  further  in- 
sisted that  such  provision  Is  a  limitation  of 
power,  and  the  mode  there  prescribed  is  the 
measure  of  the  power.  Appellants  then  claim 
that,  these  amendments  having  been  voted 
upon  at  an  election  held  solely  for  the  pur- 
pose of  voting  upon  them,  such  an  election 
was  neither  a  general  nor  special  election,  and 
hence  there  was  no  power  and  authority  vest- 
ed In  the  city  council  to  call  and  hold  the 
election  that  was  so  called  and  held.  In  Peo- 
ple V.  Hoge,  55  Cal.  612,  the  provision  of  the 
constitution  here  under  consideration  was  be- 
fore the  court,  and  it  was  then  held  to  be 
Relf-exccutlng.  As  to  the  legal  soundhess  of 
such  holding  we  have  no  doubt,  and,  that  be- 
ing the  fact,  the  sole  question  remaining  up- 
on this  branch  of  the  case  rests  upon  the 
signification  to  be  given  the  words  "special 
election."  It  Is  urged  by  appellants  that  In  the 
Hoge  Case  there  Is  found  an  intimation  that 
these  words  refer  to  an  election  at  which  a 
vacancy  In  office  Is  to  be  filled,  but  there  was 


no  such  question  before  the  court  In  that  case. 
Ab  to  what  constituted  a  special  election,  in 
the  light  of  this  constitutional  provision,  was 
not  under  consideration  by  the  court.  The 
election  involved  in  that  case  was  a  special 
election,  from  any  point  of  view,  and  the 
merit  of  that  litigation  was  in  no  way  de- 
pendent upon  the  construction  to  be  given 
those  words.  For  these  reasons  we  hold  the 
case  Is  no  authority  In  support  of  appellants' 
position.  All  elections  are  either  general  or 
special.  This  election  was  not  a  general  elec- 
tion. Hence  It  must  have  been  a  special  elec- 
tion. This  much  Is  conceded,  but  it  Is  con- 
tended that  It  must  be  a  particular  Kind  of 
special  election;  that  Is,  an  election  held  to 
fill  a  vacancy  in  office.  We  find  no  warrant 
In  the  language  used  to  Justify  such  an  Inter- 
pretation. A  special  election  to  fill  a  vacancy 
in  office  contemplates  haste  and  urgent  action. 
Tbe  notice  of  election  may  be  given  for  only 
5  days.  To  adopt  amendments  to  a  charter 
there  must  be  a  publication  of  notice  for  20 
days,  and  a  further  lapse  of  time  of  40  days 
before  election  day.  Thus,  the  application  of 
the  construction  contended  for  would  be 
wholly  impracticable,  and  In  this  regard  al- 
most nullify  the  law.  An  election  held  for 
the  single  purpose  of  voting  a  special  tax,  or 
for  the  issuance  of  bonds.  Is  a  special  elec- 
tion. Yet  appellants  do  not  even  contend 
that  such  an  election  is  the  special  election 
referred  to  by  the  provision  of  the  constitu- 
tion. Again,  no  good  reason  can  be  urged 
why  such  an  election  shonld  be  held  at  the 
time  and  place  where  an  election  Is  being  con- 
ducted to  fill  a  vacancy  In  office.  But,  aside 
from  any  indirect  reasons  that  may  be  invok- 
ed, looking  against  appellants'  position,  we 
are  clear  that  the  meaning  of  the  provision 
Itself,  gazing  squarely  at  It,  Is  that  the  words 
"special  election"  refer  to  an  election  held  for 
the  purpose  of  voting  upon  the  amendments  to 
the  charter.  Such  is  the  plain  and  natural 
construction  of  the  language,  and  that  such 
was  the  intention  of  the  framers  of  the  In- 
strument we  have  no  doubt. 

The  charter  being  legally  amended,  it  is 
still  maintained  that  the  Incumbents  of  the 
offices  of  commissioners  of  public  works  at 
tbe  date  that  tbe  amendments  took  effect 
should  hold  office  for  the  balance  of  the 
four-year  term  for  which  they  were  appoint- 
ed. Among  other  matters,  these  amendments 
to  the  charter  provided:  "There  shall  be  a 
department  of  public  works  under  the  man- 
agement of  three  commissioners,  who  shall 
constitute  the  board  of  public  works.  The 
commissioners  shall  consist  of  the  mayor, 
city  attorney  and  the  dty  engineer.  •  •  • 
General  mnnldpal  elections  shall  be  held  bi- 
ennially on  the  second  Monday  in  March, 
commencing  with  the  second  Monday  in 
March  next  after  the  adoption  of  this  amend- 
ment. At  each  such  general  municipal  elec- 
tion there  shall  be  elected  a  mayor,  who  shall 
be  ex  officio  a  commissioner  of  public  works, 
*    *    *   a  dty  attorney,  who  shall  be  ex  of- 
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flcio  a  commiBsloner  of  public  works,  •  •  • 
and  a  city  engineer,  who  sball  be  ex  officio  a 
commlBsloner  of  public  worlcs."  The  salary 
of  a  county  or  city  officer  may  be  reduced 
during  liis  term  of  office  by  the  legislative 
power,  or  his  term  of  office  shortened  or  even. 
extinguished.  And,  when  we  consider  the 
foregoing  proylsions  of  the  charter  as  amend- 
ed, which  provide  who  shall  constitute  the 
board  of  commissioners  of  public  works,  and 
when  the  commissioners  shall  be  elected,  it  is 
patent  that  upon  such  election  a  new  board 
was  created,  and  that  the  old  members  were 
no  longer  clothed  with  official  authority. 
These  amendments  to  the  charter  necessarily 
repealed  by  Implication  any  provisions  of  the 
law  fixing  the  term  of  office  at  four  years. 
For  the  foregoing  reasons  the  judgment  is  af- 
firmed. 


We  concur: 
SON,  J. 


VAN   FLEBT,  J.;    HABBI- 


(U4  CaL  87S) 

MARCH  T.  BABNFT  et  al.    (S.  F.  436.) 
(Supreme  Court  of  California.    Sept  28,  ;1896.) 

BcBROOATtON  —  RiOBTS    OF    InDORSER    OF     NOTB 

AGAINST  Maker. 
A  sale  on  execution  of  the  property  of  an 
Indoreer  of  a  note,  to  satisfy  a  judgment  against 
him  and  the  maker,  gives  such  indorser  a  cause 
of  action  against  the  maker  only  for  the  amoimt 
actually  credited  on  the  execution,  after  paying 
the  costs  of  the  sale  out  of  the  proceeds  there- 
of, since  it  was  the  duty  of  the  indorser  to  have 
voluntarily  paid  the  judgment,  without  levy  and 
sale. 

Department  1.  Appeal  from  superior 
court,  Santa  Cruz  county;  J.  H.  Logan, 
Judge. 

Action  by  William  F.  March  against  S.  B. 
Barnct  and  others  for  the  recovery  of  mon- 
ey. From  a  Judgment  for  plaintiff  agajnst 
defendant  Jacob  Steen,  and  an  order  deny- 
ing a  new  trial,  said  Steen  appeals.  Modi- 
fied. 

Z.  N..  <5old8by,  for  appellant  W.  D,  Story, 
for  respondents. 

GABOUTTB,  J.  One  Button  recovered  a 
judgment  against  Steen  and  March,  the 
maker  and  Indorser,  respectively,  of  a  cer- 
tain promissory  note.  Be  assigned  the  judg- 
ment to  Barnet  Barnet's  assignee  took  out 
execution,  and  levied  upon  the  property  of 
March.  Under  execution  sale  this  property, 
to  the  extent  of  $770,  was  applied  to  the 
payment  of  the  judgment  and  costs  of  sale. 
The  present  action  is  brought  by  March 
against  Steen,  Barnet,  and  others,  who  were 
assignees  of  the  judgment  at  certain  times, 
for  the  sum  of  $1,400.  The  complaint  al- 
leges the  value  of  March's  property  levied 
upon  and  sold  to  be  that  sum,  and  charges 


the  defendants  with  conspiracy  in  making 
the  levy,  etc.  The  trial  court  rendered  judg- 
ment against  Steen  for  the  sum  of  $770,  and 
also  rendered  judgment  in  favor  of  the  other 
defendants  for  their  costs.  Steen  appeals 
from  the  judgment  and  the  order  denying 
his  motion  for  a  new  trial. 

The  judgment  being  in  favor  of  all  the 
defendants  except  the  appellant,  Steen,  it 
becomes  unnecessary  to  pass  upon  many  of 
the  objections  made  to  the  complaint  by  de- 
murrer. For  the  same  reason,  any  lack  of 
findings  upon  Issues  of  fact  pertaining  to 
the  defendants  not  appealing  will  not  be 
considered.  Indeed,  It  Is  somewhat  difficult 
to  determine  the  exact  theory  upon  which 
plaintiff  formulated  his  complaint.  And,  as 
far  as  this  appellant  is  concerned,  both  the 
complaint  and  findings  largely  abound  in 
matters  of  surplusage.  But  it  does  appear 
by  both  complaint  and  findings  that  a  judg- 
ment was  rendered  against  Steeu,  the  mak- 
er, and  March,  the  Indorser,  of  a  certain 
promissory  note;  and  it  further  appears  that 
March's  property  was  levied  upon,  sold,  and 
the  proceeds  appUed  to  the  satisfaction  of 
that  Judgment  These  facts  created  a  lia- 
bility against  Steen,  and  in  favor  of  March; 
for.  If  March  had  voluntarily  paid  the  judg- 
ment, he  would  have  had  a  cause  of  action 
against  Steen  for  the  amount  paid,  and  he 
had  the  same  cause  of  action  when  his  prop- 
erty was  sold  by  the  sheriff,  and  the  pro- 
ceeds applied  upon  the  judgmeut.  Such  lia- 
bility appearing  by  both  complaint  and  find- 
ings, we  see  uo  necessity  for  a  reversal  of 
the  Judgment  and  a  new  trial.  It  appears 
that  while  plaintiff's'  property  brought  $770 
at  forced  sale,  still  only  $596.10  were  credit- 
ed upon  the  execution  returned  to  the  court, 
the  balance  being  applied  to  thepayment  of 
the  costs  of  sale.  As  to  the  owner  of  the 
Judgment,  it  was  the  duty  of  the  plaintiff, 
March,  to  pay  the  entire  amount  without  a 
levy  and  sale  of  his  property,  and  we  see  no 
reason  why  Steen  should  be  liable  for  the 
costs  of  the  sheriff  in  selling  March's  prop- 
erty. See  Simpson  v.  GrlfBn,  9  Johns.  131. 
Steen  only  received  a  benefit  from  March  to 
the  extent  of  the  amount  of  money  actually 
applied  upon  the  judgment,  and  that  amount 
measured  his  liability.  The  superior  court 
therefore  erred  In  giving  to  the  plaintiff  a 
judgment  against  Steen  for  $770,  instead  of 
the  $596.10;  and  It  is  accordingly  directed  to 
modify  the  judgment,  and  to  enter  judgrment 
in  favor  of  the  plaintiff  against  Steen  for  the 
sum  of  $596.10,  with  interest  thereon  from 
Juue  10,  1892,  and  costs,  and,  as  so  modi- 
fied, the  Judgment  and  order  will  stand  af- 
firmed. 

We  concur:  HARRISON,!.;  VAN  FLEET, 
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n\.  (L.  A.  225.) 
<8Dpreme  Court  ot  CaUfornia.  Sept  16,  1886.) 
Appbai/— Filing  Poists  and  AcfHOBiTiBS. 
A  motloD  to  dismisa  an  appeal  will  be  de- 
nied, Dotwitiistanding  appellant's  failure  to  file 
hia  points  and  authoritieB  within  the  time  re- 
quired by  the  supreme  court  rules,  if  appellant 
presents  such  points  before  the  hearing  of  the 
motion,  and  it  appears  that  the  appeal  is  pre- 
sented in  good  faith,  and  that  the  delay  was 
caused  in  part  by  a  misunderstanding  of  coun- 
sel, and  in  part  by  appellant's  inability  by  rea- 
son of  his  poverty,  to  obtain  the  money  neces- 
sary to  pay  the  expenses  of  the  appeal. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;   Luclcn  Sbaw,  Judge. 

Action  by  Itosario  Nlosl  against  the  Em- 
pire Steam  Lauudry  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
On  motion  to  dismiss.    Denied. 

Murphey  &  Gottschalk,  for  appellant.  J. 
8.  Chapman,  for  respondents. 

PBR  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal  for  the  failure  of  appellant 
to  file  his  points  and  authorities  within  the 
time  required  by  the  rules  of  this  court 
The  points  and  authorities  should  bare  been 
filed  not  later  than  June  1,  1886.  The  mo- 
tion to  dismiss  the  appeal  was  made  upon 
June  12tb,  and  appellant's  points  and  au- 
thorities were  presented  before  the  hearing 
of  the  motion.  It  appears  that  the  appeal 
is  prosecuted  in  good  faith,  and  that  the 
delay  was  occasioned  in  part  by  a  misunder- 
standing between  counsel  for  the  respective 
parties,  and  In  part  by  reason  of  the  diffi- 
culties which  the  appellant  by  reason  of 
ills  poverty,  experienced  in  obtaining  mon- 
«ys  necessary  to  pay  the  expenses  of  appeal. 
Altogether,  sufficient  is  shown  In  excuse  of 
the  failure  and  neglect  of  appellant;  and,  as 
no  hardship  is  worked  to  the  respondents 
by  reason  of  the  delay,  the  motion  to  dls-. 
miss  is  denied. 


(114  Cal.  216:  5  Cal.  Unrep.  436) 

PEOPLE   T.    SANDERS.      (Cr.    95.)« 

>(Supreme  Court  of  California.    Sept  15,  1896.) 

CuiiiiNAj.  Law— CoNTixoANCE— Evidence  Tbrd- 

iKO  TO  Pkovc  AsoTnsR  Ckimk— Instuco- 

Tioxs— CoNDCCT  or  Counsel. 

1.  Where  a  year  elapsed  between  the  indict- 
ment of  a  defeodnnt  and  his  trial,  during  which 
both  proseculidii  and  defense  searched  witliout 
success  for  persons  who  were  material  witness- 
ts,  the  court  was  justified  in  refusing  a  further 
continuance  on  the  ground  of  tlieir  absence. 

2.  In  a  trial  of  a  defendant  charged  with 
having  forged  and  uttered  a  draft,  evidence  that 
the  person  whose  name  purported  to  be  signed 
to  such  draft  had,  prior  to  its  date,  been  mur- 
dered by  defendant,  is  pertinent  and  material, 
both  as  tending  to  prove  that  the  instrument 
was  forged,  and  also  the  knowledge  of  its  false 
character  by  defendant  when  he  uttered  it;  and 
it  is  not  rendered  inadmissible  by  the  fact  that 
-it  tends  to  prove  the  commission  by  defendant 
of  a  separate  crime. 

8.  Where  evidence  is  properly  admitted  in  a 
-criminal  trial,  though  It  tends  to  prove  the  de- 

*  Bebearlng  denied. 


fendant  guilty  of  another  crime  thaa  th«  one 
enlarged  against  him,  counsel  for  the  proaecu- 
tion  has  the  right  to  discuss  such  evidence  to 
the  jury,  and  to  argue  any  theory  which  may 
legitimately  be  deduced  therefrom. 

4.  Where  the  prosecution,  to  prove  as  a  (act 
material  to  the  issue  that  a  certain  person  had 
been  murdered  by  defendant,  was  permitted  to 
introduce  evidence  tending  to  !«how  that  such 
persoh  was  seen  riding  with  defendant,  and 
that  at  a  point  further  along  the  road  defendant 
was  riding  alone,  it  was  prejudicial  error  to 
exclude  tlie  testimony  of  a  witness  offered  by 
defendant  to  the  effect  that  at  a  point  still  fur- 
ther along  the  road  the  witness  met  the  defend- 
ant and  another  riding  with  him,  and  tending  to 
show  that  such  other  was  the  person  claimed  to 
have  been  murdered. 

6.  Testimony  of  witnesses  shown  to  have  been 
in  the  vicinity  thRt  they  did  not  see  a  vehicle 
claimed  by  defenilnnt  to  have  passed  along  a 
certain  road  is  admissible,  its  weight  being  for 
the  jury  to  determine. 

6.  Where  the  existence  of  •  certain  person 
in  regard  to  whom  a  defendant  has  testified  is 
questioned  by  the  prosecution,  it  may  introduce 
testimony  in  rebuttal  showing  that  efforts  have 
been  made  by  the  officers  to  learn  of  the  ex- 
istence or  whereabouts  of  such  person,  and  that 
they  were  unsuccessful. 

T.  I'he  fact  that  witnesses  have  testified  that, 
in  their  opinion,  a  letter  offered  in  evidence  by 
a  defendant  is  genuine,  while  there  is  no  direct 
testimony  in  rebuttal,  does  not  require  the  court 
to  instruct'  the  jury  that  they  must  consider 
the  letter  as  genuine,  where  the  evidence  of  the 

Srosecntion  tends  to  establish  other  facta  which 
isnrove  its  genuineness, 

8.  Where  the  prosecution  claimed  that  certain 
instruments  executed  before  the  defendant  as 
a  notary  were  forged  and  fictitious,  while  de- 
fendant testified  to  their  genuineness,  the  re- 
fusal of  the'  court  to  Instruct  as  to  the  pre- 
sumption of  genuineness  arising  from  the  de- 
fendant's certificate  as  notary  was  not  erroneous, 
as  snch  presumption  added  nothing  to  the  posi- 
tive testimony  of  defendant,  or  to  the  presump- 
tion of  his  innocence,  which  cast  the  burden  of 
proof  on  the  prosecution. 

9.  In  R  prosecution  for  uttering  a  forged  draft 
where  the  prosecution  had  introduced  evidence 
tending  to  ribow  that  the  purported  drawer  had 
been  murdered  by  defendant  previous  to  the 
time  when  the  droft  was  written  and  uttered, 
it  was  proper  to  refuse  to  instruct  the  jury  that 
they  should  not  presume  the  death  of  such  per- 
son, as  a  circumstance  tending  to  show  defend- 
ant s  guilt,  unless  such  death  and  defendant*! 
knowledge  of  it  were  proven  i)eyond  a  reason- 
able doubt;  defendant's  guilt  not  being  neces- 
sarily dependent  on  such  fact,  and  the  jury 
being  entitled  to  consider  the  eviilence  In  rela- 
tion to  it  in  connection  with  the  other  evidence, 
though  they  might  not  regard  it  as  established 
beyond  a  reasonable  doubt. 

10.  It  Is  improper  for  a  prosecuting  attorney 
to  comment  in  argument  on  the  failure  of  a  de- 
fendant to  testify  upon  any  particular  point 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

W.  A.  Sanders  was  convicted  of  foiglng 
and  uttering  a  draft,  and  appeals.    Reversed. 

Frank  H.  Short  and  F.  B.  Cook,  for  appel- 
lant   Atty.  Gen.  Fitzgerald,  for  tbe  People. 


HENSHAW,  J.  W.  A.  Sanders  was  indict- 
ed for  forging  the  name  of  William  Wootton 
In  a  draft  upon  the  Kutner-Goldsteln  Compa- 
ny for  the  sum  of  $1,400,  payable  to  the  ordei 
of  said  Sanders,  and  for  uttering  and  passing 
the  said  draft,  luowing  tbe  same  to  be  false 
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and  forged.  From  the  jadgm^it  of  conTic- 
tion,  and  from  the  order  denying  him  a  new 
trial,  he  prosecutes  these  appeals. 

The  story,  as  told  by  the  evidence  In  this 
case,  is  extraordinary,  and  In  some  respects 
without  parallel.  The  defendant  is  a  man 
nearly  60  years  of  age,  who  has  resided  in 
this  state  for  more  than  half  of  his  lifetime. 
For  many  years  he  was  prominent  in  educa- 
tional circles.  He  had  been  a  teacher  In  the 
public  schools  in  different  parts  of  the  state. 
He  was  well  educated,  and .  possessed  of 
much  learning,  and  more  than  local  reputa- 
tion as  an  ag^riculturlst,  horticulturist,  and 
botanist.  He  was  married,  and  the  father  of 
children,  who  were  growing  up  about  him 
In  his  home  in  Fresno  county,  where  he  had 
resided  for  many  years,  and  where  he  seems 
to  have  enjoyed,  up  to  the  time  of  these  trans- 
actions, the  universal  regard  and  respect  of 
his  fellow  men.  Wootton  was  an  old  man, 
past  70  years  of  age,  possessed  of  valuable 
farming  .lands  lying  near  the  home  of  San- 
ders. Wootton  was  unmarried,  and  lived  up- 
on his  land  alone,  saving  for  the  presence  of 
Charles  Rohloff,  who  was  employed  as  a  farm 
hand.  Sanders  and  Wootton  were  friends. 
For  some  time  prior  to  the  date  of  these  oc- 
currences, Sanders  represented  to  Wootton 
and  to  others  that  one  John  Knausch  had  in 
contemplation  the  purchase  of  the  Wootton 
land,  designing  to  devote  so  much  of  it  as 
was  practicable  to  the  culture  of  citrus  fruits. 
Acting,  as  he  represented,  for  Knausch,  who 
was  in  San  Francisco  or  elsewhere,  Sanders 
made  an  examination  of  the  Wootton  land, 
platted  it,  showing  its  sources  of  water  sup- 
ply, fences,  and  other  improvements,  describ- 
ing the  nature  of  Its  soil;  in  short,  collating 
such  information  as  a  purchaser  unfamiliar 
with  the  property  would  naturally  desire  to 
possess.  This  information  he  sent  by  letter 
to  Knausch.  Wootton  was  reluctant  to  sell, 
or  at  least  reluctant  to  sell  for  any  price 
which  Knausch  was  wiHing  to  give.  San- 
ders, by  letter,  suggested  to  Knausch  that, 
when  he  should  come  to  bargain  in  person 
with  Wootton  for  the  propei"ty,  it  would  be 
well  for  him  to  bring  $20,000  in  gold  coin,  the 
sight  of  which  would  tend  to  excite  old  Woot- 
ton, to  stimulate  his  desire  to  sell,  and  enable 
Knausch  to  secure  a  better  bargain.  Knausch 
being  unfamiliar  with  the  Wootton  land,  San- 
ders also  suggested  to  him  tliat,  when  he 
came,  he  should  not  drive  directly  to  the 
Wootton  house,  but  should  drive  up  a  valley 
to  the  rear  of  Wootton's  house,  and,  leavlns; 
his  vehicle  there,  cioss  the  steep,  high  hill 
which  interposed  between  the  valley  and 
Wootton's  home;  that,  by  this  mode  of  ap- 
proach, he  would  be  enabled  to  take  from  the 
top  of  the  hill  a  comprehensive  view  of  the 
Wootton  property,  and  thus  save  much  time 
which  would  otherwise  be  spent  in  travel  and 
inspection. 

The  matter  of  these  transactions  was  In 
agitation  for  over  a  year.  Upon  the  Ist  day 
of  February,  18W,  Sanders  was  at  Wootton's 


house,  whither  he  bad  driven,  as  he  sa^fs,  to 
await  the  coming  of  Knausch,  whom  he  was 
dally  expecting.  The  hour  for  the  noonday 
meal  had  arrived.  Bohlolf,  the  farm  hand, 
came  in  from  the  Add.  The  noonday  meal 
was  eaten,  and  Rohloff  went  back  to  bis  woriL, 
which  was  that  of  sowing  grain;  Sanders 
agreeing  that  when  he  should  leave  for  home, 
as  he  proposed  to  do  later  in  the  afternoon, 
he  would  bring  out  to  him  upon  his  buckboard 
some  sacks  of  seed  grain.  After  Rohloff  had 
gone,  and  when  Sanders  and  Wootton  were 
alone  in  Wootton's  house,  John  Knausch  ap- 
peared, accompanied  by  a  man  named  Graves, 
the  two  having  crossed  on  foot  by  the  trail 
over  tlie  hill  to  the  rear  of  Wootton's  house, 
Knausch  carrying  with  him  a  stout  valise  con- 
taining $20,000  in  gold  coin,  which  would 
weigh  about  73  pounds.  The  subject  of  the 
purchase  and  sale  of  the  Wootton  ranch  was 
speedily  broached.  There  was  haggling  over 
the  terms  and  price,  when  Knausch  opened 
his  valise,  and  began  to  pour  the  gold  upon  the 
table.  Wootton  became  much  interested,  told 
Knausch  to  keep  on  piling  up  the  gold,  that 
the  table  could  stand  it,  and,  with  visible  ex- 
citement, exclaimed,  "We  can  trade!"  The 
terms  of  the  transaction  were  then  and  there 
agrreed  upon.  Some  papers  relating  to  it  had 
been  brought  by  Knausch  In  anticipation  of  ef- 
fectuating the  bargain.  Others  were  prepared 
upon  the  spot.  The  result  was  that  Woot- 
ton deeded  all  of  his  property  to  Knausch. 
Knausch  would  have  nothing  to  do  with  any 
of  the  land  saving  that  which  was  fit  for  citrus 
culture,  and,  by  .an  arrangement  between  him 
and  Sanders,  such  part  of  the  land  as  was  un- 
suitable for  that  purpose  was  to  be  conveyed 
to  Sanders,  while  Sanders,  in  exchange,  was 
to  convey  land  of  his  own  suitable  for  such 
purposes.  In  addition,  there  was  drawn  up 
and  signed  by  the  parties  a  long  agreement, 
under  which  the  lands  were  to  be  planted  with 
citrus-bearing  trees,  under  the  direction  and 
management  of  Sanders,  who  was  to  receive 
a  salary  for  his  services  as  superintendent. 
Knausch  was  to  tunnel  the  hills  for  water  for 
irrigating  purposes,  and,  being  a  practical  min- 
er, was  to  have  charge  of  that  work.  The  ex- 
penses were  to  be  borne  equally  by  the  four, 
saving  that  Knausch  was  to  lend  to  Sanders, 
If  necessary,  moneys  with  which  Sanders  was 
to  furnish  his  share  of  the  expense.  This 
land  was  to  be  deeded  to  a  son  of  Sanders,  be- 
cause the  son  was  a  minor,  and  was  to  be 
redeeded  by  him  to  the  individual  owners,  upon 
demand,  after  be  had  attained  his  majority. 
Sanders  was  a  notary  public.  The  acknowl- 
edgments to  each  and  all  of  these  papers 
which  could  have  been  acknowledged  before 
him  were  taken  before  Sanders.  In  the  mat- 
ter of  the  deed  from  Knausch  to  Sanders,  and 
of  Sanders'  deed  in  exchange  to  Knausch,  be- 
cause Sanders  could  not  acknowledge  a  deed 
to  himself  or  from  himself,  the  xdan  of  an  in- 
termediary dummy  was  suggested  and  adopt- 
ed. Knausch  deeded  to  one  Abbott,  a  young 
man  of  the  neighborhood,  Sanders  taking  the 
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acknowledgment  to  tHis  deed;  and  be  after- 
trards,  and  upon  Sanders'  representations  and 
explanations,  deeded  the  same  land  to  Sanders. 
Wootton  took  the  $20,000  In  gold.  For  the  re- 
maining part  of  the  purchase  price,  Knausch 
offered  Wootton  a  check  for  |25,000.  Woot- 
ton refused  the  check,  and  it  was  understood 
that  he  should  accompany  Knauach  and 
Graves  either  -to  Fresno  or  to  Los  Angeles, 
where  the  rest  of  the  money  would  be  paid 
him.  The  papers  were  left  with  Sanders,  with 
directions  from  all  the  parties  that,  if  he  beard 
nothing  from  them  to  the  contrary  in  the 
course  of  a  few  days,  be  was  to  place  them  on 
record,  which  in  fact  he  did.  Wootton,  daz- 
zled with  the  sight  of  the  money,  and  exer- 
cised OTer  the  transactions  of  the  day,  showed 
an  erer-increasing  excitement,  until  be  acted, 
as  Sanders  said,  like  a  man  dazed  or  in  his 
sleep.  Knausch  and  Graves  left  the  house, 
walking  back  over  the  bill  by  the  trail  to  the 
valley  where  they  had  left  their  vehicle,  with 
the  understanding  that  they  should  drive  down 
the  valley  to  the  county  road  leading  to  Fres- 
no, while  Sanders  and  Wootton  should  proceed 
down  the  road  from  Wootton's  house  until  they 
overtook  them,  when  the  four  were  to  make 
the  rest  of  the'  journey  to  Fresno  together. 
Sanders  harnessed  his  mules  to  bis  buckboard, 
loaded  tlie  seed  grain  for  Hohloff,  and  drove 
down  the  road,  accompanied  by  Wootton.  The 
money  was  in  a  valise  at  Wootton's  feet  The 
farm  hand,  Rohloff,  had  used  up  his  seed 
grain,  and  was  looking  to  see  whether  San- 
ders was  coming  with  more,  when  he  noticed 
the  buckboard  and  its  two  occupants  driving 
hurriedly  down  the  road.  When  it  reached 
the  spot  where  Sanders  was  to  unload  the 
grain,  it  was  stopped,  and,  according  to  the 
testimony  of  Rohloff,  Sanders  climbed  over  the 
seat  of  the  buckboard,  holding  the  reins  in  his 
hand,  and,  without  dismounting  from  the  vehi- 
cle, kicked  and  thrust  the  grain  oCC  upon  the 
ground,  some  of  the  sacks  striking  a  barbed 
wire  fence,  which  tore  them  open,  and  scat- 
tered their  contents.  The  buckboard  was  then 
driven  hurriedly  on  by  Sanders  to  a  gate,  which 
was  closed.  Here  Sanders  dismounted,  open- 
ed the  gate,  came  back,  took  the  reins,  which 
he  had  placed  upon  the  seat,  and,  holding  the 
reins  as  be  stood  upon  the  ground,  drove 
through,  closed  the  gate,  climbed  into  the  buck- 
board,  and  drove  off.  Rohloff  was  some  dis- 
tance from  the  road,  but  noticed  that  Wootton, 
whose  habit  it  was  never  to  leave  the  ranch, 
without  Instructing  the  hired  man  what  to  do 
In  his  absence,  and  informing  blm  of  the  date 
of  .his  return,  upon  this  occasion  sat  witb  his 
hands  in  his  lap,  seemingly  staring  straight 
ahead.  Sanders  testifies  that  Wootton,  in  his 
nervousness  and  anxiety  to  get  away,  said  that 
he  did  not  want  to  see  or  speak  to  anybody, 
and  urged  Sanders  to  huny  up;  that  the  mules 
were  restive,  having  been  without  exercise  for 
some  days,  and  took  a  rapid  pace  of  their  own 
accord.  He  depies,  however,  that  he  drove 
through  the  gate,  saying  that  Wootton  took  the 
Ihies  himself,  and  drove  through.    A  mile  and 


a  half  below  the  point  where  the  two  were 
thus  seen  by  Rohloff,  two  men,  Wiseman  and 
Record,  plowing  near  the  county  road,  saw 
Sanders,  and  recognized  him,  and  testified  that 
be  was  driving  alone.  This  Sanders  denies, 
Insisting  that,  at  the  time,  Wootton  accompa- 
nied him.  Some  miles  further  on,  Sanders 
was  again  seen  by  an  acquaintance,  Gobin,  who 
testifies  that,  when  he  passed  him,  Sanders 
was  driving  alone.  This  is  admitted  by  San- 
ders iQ  his  testimony,  and  explained  as  fol- 
lows: He  said  that  he  drove  aa  with  Wootton 
until  they  overtook  Knausch  and  Graves;  that 
Wootton,  in  his  nervousness,  became  exercised 
over  the  way  in  which  Knausch  was  driving 
the  buggy,  fearing  a  breakdown,  which  would 
prevent  their  arrival  at  Fresno,  and  insisted 
upon  getting  out  of  Sanders'  buckboard,  and 
Into  Knausch's  vehicle,  to  drive  for  them. 
This  he  did.  It  was  while  he  was  so  driving 
ia  Knausch's  buggy  that  Sanders,  pursuing 
the  Journey  upon  another  road,  was  met  and 
passed  by  the  acquaintance  who  testified  to 
seeing  him  alone.  Thereafter  WoottMi  return- 
ed to  Sanders'  buckboard,  and  rode  with  him. 
While  so  riding  with  him,  Sanders,  who  was 
much  elated  at  the  outcome  of  the  day's  work, 
and  at  the  prospect  of  receiving  $500  commis- 
sion for  effecting  the  sale.  Indulged  In  some 
Jocose  remarks  to  Wootton,  such  as,  "Another 
milestone  Is  iiassed,  and  your  money  Is  safe." 
These  remarks  roused  the  old  man  to  great 
indignation.  He  declined  to  travel  further 
with  Sanders,  and  Insisted  upon  dismounting, . 
and  getting  Into  the  vehicle  with  Knausch  and 
Graves.  This  he  did,  carrying  the  gold  with 
him.  Sanders,  realizing  from  the  old  man's 
Indignation  that  It  was  idle  for  him  to  con- 
tinue the  proposed  journey  to  Fresno  with 
them,  turned  off  to  his  home.  This  is  the 
last,  so  far  as  the  evidence  goes,  that  was  ever 
seen  of  Wootton,  even  according  to  the  testi- 
mony of  Sanders.  The  last  statement,  how- 
ever, is  to  be  taken  with  this  reservation:  A 
witness  testifies  that  he  saw  Wootton  in  San 
Francisco  on  or  about  the  10th  of  February, 
1894.  He  is  certain  that  it  was  Wootton,  but 
not  certain  of  the  date. 

Of  Graves,  Sanders  himself  could  tell  lit- 
tle, and  no  one  else  anytblng  at  all.  He 
was  a  friend  of  Knausch,  '^hom  Sanders 
had  casually  met  two  or  thi^ee  times  before. 
Upon  one  occasion  he  recognized  Knausch 
in  San  Francisco,  followed  him  Into  a 
church,  and  sat  in  the  pew  adjoining  that 
occupied  by  Knausch  and  his  companion, 
whom  he  afterwards  knew  as  Graves.  The 
only  thing  that  he  remembered  was  that 
Graves  upon  that  occasion  "made  a  splendid, 
good  prayer."  Concerning  Knausch  the  evi- 
dence Is  much  fuller,  thongb  not  much  more 
satisfactory.  Sanders  had  known  him  for 
many  years.  He  had  "grul)-staked"  him  In 
the  early  days,  when  Knausch  was  a  miner, 
and  Sanders  a  school  teacher.  He  bad  lost 
track  of  him  until  some  years  before,  when 
Knausch  appeared  in  the  section  of  the  coun- 
try where  Sanders  resided.    He  was  a  tall. 


Digitized  by 


Google 


156 


46  PACIFIC  REPORTER. 


(Oal. 


dark  man,  and  wore  an  enormous  mustache. 
KnauBch  Informed  Sanders  that  he  had  made 
a  good  deal  of  money,  and  was  looking 
about  for  an  investment  in  fruit  lands.  He 
was  with  Knausch  once  In  San  Diego,  and 
spent  the  night  with  him  In  his  room.  Upon 
the  occasion  of  this  trip  they  Inspected  citrus 
lands.  Knausch  was  solitary,  retiring  in 
deportment,  a  recluse  by  habit;  seldom,  if 
ever,  stopped  at  hotels;  had  no  fixed  abiding 
place  of  which  Sanders  knew;  wrote  him 
occasionally,  rarely  or  never  directing  where 
the  replies  should  be  addressed.  Knausch 
was  In  the  neighborhood  of  Sanders'  home 
upon  one  occasion,  but  would  not  visit  his 
home,  because  he  had  met  a  woman  in  Ore- 
gon who  had  formerly  worked  for  defend- 
ant, and  this  woman  said  that  defendant's 
wife  had  given  him  "such  a  setting  out  it 
made  him  chilL"  For  this  reason  he  never 
wanted  to  see  defendant's  wife,  and  would 
not  therefore  go  to  defendant's  house.  One 
George  Sargent  testified  that  in  1884  or  1885 
be  was  introduced  to  John  Knausch  by  San- 
ders. The  credibility  of  Sargent's  evidence 
is  impeached  by  the  testimony  of  witnesses 
who  testified  that  he  is  unworthy  of  belief. 
A.  O.  Sanders,  son  of  the  defendant,  17 
years  of  age,  testified  that  he  had  seen  John 
Knausch  while  his  mother  was  Bast,  five, 
six,  or  seven  years  before.  ■  There  is  no  other 
or  further  evidence  of  the  existence  or 
whereabouts  of  Knausch  or' of  Graves,  sav- 
ing the  testimony  of  Sanders,  to  the  effect 
that  after  these  occurrences,  and  in  pursu- 
ance of  a  letter  which  he  bad  received  from 
Knausch,  he  went  to  Mojave,  to  meet 
Knausch,  Graves,  and  Wootton.  He  found 
neither  Knauscii  nor  Wootton,  but  only 
Graves,  who  represented  tohim  that  Knausch 
and  Wootton  were  in  the  country,  looking 
at  mining  property.  Graves  urged  him  to 
go  with  him  and  Join  them,  but  there  was 
an  undefinable  something  about  Graves,  a 
suspicious  air  and  bearing,  which  caused 
Sanders  to  mistrust  him,  without  defining 
why;  and,  in  consequence,  Sanders  refused 
to  go,  and  took  the  next  train  home.  Let- 
ters, however,  were  received  by  Sanders  and 
others  through  the  United  States  mall,  pur- 
porting to  come  from  and  to  be  written  by 
Wootton.  Th^  genuineness  of  these  is  claim- 
ed by  the  defendant,  and  disputed  by  the 
prosecution. 

It  was  not  disputed  that  Sanders  presented 
and  obtained  money  upon  the  draft,  it  being 
claimed  by  Sanders  that  the  draft  was  an 
inclosure  in  a  registered  letter  received  by 
him  from  Wootton,  which  letter  was  mailed 
at  San  Fernando;  that  he  believed  it  to  be 
the  genuine  writing  of  Wootton,  and  had  no 
cause  or  reason  to  believe  otherwise.  The 
expert  evidence  is,  as  usual,  confiicting;  the 
witnesses  for  the  prosecution  testifying  that 
the  writing  of  the  draft  was  not  the  hand- 
writing of  Wootton;  others,  for  the  defense, 
testifying  to  their  belief  in  Its  genuineness. 
It  was  proved  that  the  letter  was,  in  fact, 


mailed  at  San  Fernando,  but  by  whom  is 
not  established. 

The  theory  and  argument  of  the  prosecu- 
tion is  that  Knausch  and  Graves  were 
myths;  that  Wootton  was  done  to  death  by 
Sanders  upon  the  1st  day  of  February,  and 
his  body  concealed;  that  each  and  all  of 
these  acts  were  part  of  a  preconceived  and 
elaborately  executed  design  to  obtain  the 
property,  real  and  personal,  of  William 
Wootton.  On  the  19th  of  May,  1894,  this 
Indictment  was  presented  against  the  de- 
fendant On  May  21,  1894,  the  defendant 
was  arraigned.  Upon  March  9, 1895,  defend- 
ant moved  for  a  postponement  and  continu- 
ance of  the  trial,  upon  the  ground  of  the 
absence  of  material  witnesses,  Knauocli.. 
Wootton,  and  Graves.  On  April  8,  1895,  the 
trial  was  actually  commenced.  There  had 
thus  elapsed  between  the  date  of  the  indict- 
ment and  the  date  of  the  trial  nearly  one 
year,  all  of  which  time  was  available  to  de- 
fendant to  procure  the  attendance  of  these 
witnesses.  Their  Importance  was  known  to 
the  defendant  and  to  his  counsel.  It  ap- 
pears also  that  the  prosecuting  officers  dur- 
ing this  time  were  making  diligent  search 
for  them.  The  failure  of  both  sides  thus  to 
learn  the  whereabouts  of  these  witnesses, 
and  to  procure  their  attendance,  gave  rea- 
sonable cause  to  believe  that  no  further  post- 
ponement would  secure  their  attendance, 
and  the  court  was  Justified  in  refusing  a  con- 
tinuance. 

The  draft  In  question  was  dated  Los  An- 
geles, February  5,  1894.  Evidence  was  intro- 
duced by  the  prosecution,  over  the  objection 
and  exception  of  the  defendant,  tending  to 
show  that  William  Wootton,  upon  February 
5,  1894,  was  dead;  that  upon  the  1st  day  of 
February,  1894,  he  bad  been  murdered  by  the 
defendant,  Sanders.  The  point  most  strongly 
urged  by  appellant  Is  that  the  court  erred  In 
admitting  this  evidence,  in  that  It  was  evi- 
dence of  a  separate  and  distinct  crime  from 
the  one  charged  in  the  Indictment,  and  that  a 
defendant  may  be  charged  with  but  one  crime 
In  a  single  indictment,  and  tried  for  but  one 
offense  thereunder.  An  indictment.  It  Is  true, 
must  charge  but  one  offense;  and,  generally 
speaking,  evidence  of  a  separate  and  distinct 
offense  is  not  admissible  in  proof  of  the  one 
charged.  Thus,  it  will  not  be  permitted  gen- 
erally to  prove  that  a  defendant  committed 
some  other.  Independent,  and  distinct  crime 
from  the  one  charged,  as  the  basis  of  infer- 
ence and  argument  that  he  may  have  com- 
mitted the  particular  one  for  which  he  is  on 
trial;  for^Flrst,  the  defendant  shall  be  char- 
ged with  and  tried  for  but  one  crime  under  a 
single  Indictment;  second,  he  may  and  prob- 
ably will  be  unprepared  to  meet  with  evi- 
dence the  offense  undisclosed  by  the  plead- 
ings; and,  third,  there  being  no  logical  con- 
nection between  the  two  offenses,  the  first 
does  not  tend  to  elucidate  i>r  prove  any  ma- 
terial fact  connected  with  the  second,  and 
does  tend  strongly  to  distract  the  minds  of  the 
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Jury  from  the  Issue  which  they  are  called  up- 
on to  decide,  and  to  subject  the  defendant  to 
unjust  suspicion  and  discredit.  People  t. 
Jones,  32  Cal.  80.  But  so  far  the  rule  goes, 
and  no  further.  Carefully  as  the  law  guards 
the  rights  of  a  defendant  charged  with  crime, 
to  see  that  he  la  not  exposed  to  unwarranted 
aspersion  or  attack.  It  does  not  extend  that 
care  Into  indulgence.  A  defendant  In  a  crim- 
inal case  Is  treated  with  fairness,  but  not 
with  favor.  If  the  evidence  of  another  crime 
Is  necessary  or  pertinent  to  the  proof  of  the 
one  charged,  the  law  will  not  thwart  justice 
by  excluding  that  evidence,  simply  because  it 
Involves  the  commission  of  another  crime. 
People  v.  Tucker,  IM  Cal.  440,  38  Pac.  195. 
The  general  tests  of  the  admissibility  .of  evi- 
dence in  a  criminal  case  are:  First.  Is  It  a 
part  of  the  res  gestae?  Second.  If  not,  does 
It  tend  logically,  naturally,  and  by  reason- 
able infei«nce  to  establish  any  fact  material 
for  the  people,  or  to  overcome  any  material 
•matter  sought  to  be  proved  by  the  defense? 
If  It  does,  then  it  is  admissible,  whether  It  em- 
braces the  commission  of  another  crime  or 
does  not,  whether  the  other  crime  be  similar 
In  kind  or  not,  whether  It  be  part  of  a  single 
design  or  not.  The  commonest  instance  of 
the  admission  of  evidence  of  another  crime 
is  where  It  becomes  pertinent  to  prove  the 
scienter  or  guilty  knowledge  under  the  par- 
ticular charge.  Thus,  where  a  man  Is  char- 
ged with  passing  counterfeit  coin,,  it  Is  al-- 
lowable,  in  order  to  prove  his  knowledge 
that  the  coin  was  counterfeit,  to  show  that  up- 
on other  occasions,  with  knowledge  of  the 
false  character  of  the  money,  he  has  passed 
similar  coin.s.  In  People  v.  Cunningham,  60 
Cal.  «»,  4  Pac.  1144,  and  6  Pac.  700,  846,  In 
the  prosecution  of  the  defendant  tqr  the  lar- 
ceny of  cattle,  to  rebut  the  presumption  that 
the  defendant  came  Innocently  Into  the  pos- 
session of  the  cattle,  it  was  permitted  to  be 
shown  that  a  steer  belonging  to  a  third  per- 
son, which  was  found  in  the  defendant's  pos- 
session with  the  cattle  of  the  complaining 
witness,  was  stolon.  In  People  v.  Lane,  101 
Cal.  514,  36  Pac.  16,  where  the  charge  was 
murder,  the  defense  pleaded  Insanity,  claiming 
that  the  deflowering  of  defendant's  daughter 
by  deceased  had  upset  his  reason.  The  peo- 
ple, in  rebuttal,  were  permitted  to  show  that 
the  defendant  had  committed  Incest  with  that 
very  daughter,  as  combating  the  view  that  de- 
ceased's acts  could  have  deranged  defendant's 
mind. 

In  the  case  at  bar  it  was  Incumbent  upon 
the  prosecution  to  show  that  the  instrument 
purporting  to  be  executed  by  William  Woot- 
ton  was  in  fact  a  forgery.  One  mode  by 
which  they  undertook  to  establish  this  was  by 
evidence  that  Wootton  was  dead  before  the 
day  upon  which  the  Instrument  bore  date. 
Tme,  this  would  not  conclusively  establish 
the  false  character  of  the  draft,  for  a  man 
might  postdate  such  an  Instrument.  Never- 
theless, It  would  be  evidence  tending  to  show 
its  false  character.    Again,  it  was  a  proper 


part  of  the  case  of  the  prosecution  to  show 
that  the  defendant  ut1;ered  and  passed  the  In- 
strument knowing  it  to  be  forged;  and  If  the 
prosecution  could  establish  to  the  satisfaction 
of  the  jury  that  Wootton  had  died  before  the 
day  upon  which  the  Instrument  bore  date,  and 
that  Sanders  knew  of  his  death,  it  would,  tm- 
questlonably,  be  strong  evidence  tending  to 
show  that  he  knowingly  passed  a  forged  In- 
strument. But  the  prosecution,  having  the 
undoubted  right  to  prove  .these  things.  Was 
not  to  be  deprived  of  that  right  merely  be- 
cause the  proving  of  the  death  Involved  evi- 
dence of  the  crime  of  murder  against  the  de- 
fendant. The  prosecution,  in  proving  the 
death  of  Wootton,  was  entitled  to  show  the 
manner  of  his  death;  and  If,  in  so  showing. 
It  was  made  to  appear  that  he  bad  been 
foully  dealt  with,  and  had  come  to  his  end 
at  the  bands  of  the  defendant,  It  was  not  for 
that  reason  to  be  excluded  from  the  con- 
sideration of  the  jury.  The  evidence  was 
thus  not  Introduced  to  besmirch  the  defend- 
ant, or  cast  unwarranted  suspicion  upon  him. 
It  was  necessarily  introduced  in  proof  of  a 
material  fact,  which  It  was  competent  for 
the  prosecution  to  show. 

As  to  the  argument  of  the  counsel  for  the 
people,  of  which  appellant  bitterly  complains, 
it  need  but  be  said  that,  with  the  evidence 
properly  before  the  court  and  the  Jury,  the 
prosecution  was  entitled  to  baae  thereon  any 
reasonable  argument  or  theory  within  the  le- 
gitimate purview  of  that  evidence,  being  con- 
trolled therein  by  the  sound  discretion  of  the 
court. 

For  the  reasons  we  have  already  discussed 
the  evidence  of  Rohloff,  Wiseman,  Kecord, 
and  Gobin,  tending  to  show  that  on  and  prior 
to  the  5th  day  of  February,  1894,  Wootton 
was  dead,  was  admissible,  even  though  it 
also  tended  to  show  that  he  was  murdered 
by  Sanders. 

It  will  be  remembered  that  in  explanation 
of  the  fact  that,  at  the  time  he  was  seen  by 
the  witness  Gobin,  he  was  driving  alone,  San- 
ders, in  his  narration  of  the  events  of  the 
day,  declares  that  during  that  portion  of  the 
Journey  Wootton  had  left  the  buckboard,  and 
was  riding  with  Knausch  and  Graves,  over 
a  different  road.  He  furth'er  explains  tliat 
the  four  met  again  near  the  town  of  Reedley; 
that  Wootton  once  more  took  his  place  in 
Sanders'  buckboard,  and  the  two  vehlclets 
and  their  occupants  proceeded  along  the  road 
together.  Defendant  sought  to  Introduce  the 
evidence  of  a  witness,  Wesley  Traver,  an  ac- 
quaintance of  defendant,  to  prove  that  there 
and  at  that  time  Traver  saw  Sanders,  and 
was  able  to  identify  him  and  his  conveyance; 
to  prove  further  that  he  saw  another  vehicle 
in  company  with  that  of  Sanders,  and  that 
each  of  these  vehicles  contained  two  men:  to 
prove  by  general  description,  if  not  by  exact 
Identification,  that  the  man  riding  with  San- 
ders was  William  Wootton;  to  show  the  time 
when  the  meeting  took  place,  the  direction  In 
which  the  men  were  traveling;  and  to  afford 
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something  of  a  description  of  the  other  two 
men.  Under  the  circumstances,  and  undec 
the  nature  of  the  evidence  which  had  been 
brought  to  bear  against  Sanders,  he  should 
have  been  allowed  the  fullest  latitude  In  the 
matter.  The  court,  however,  under  objec- 
tions from  the  prosecution,  refused  to  admit 
the  evidence  of  the  witness  Traver,  and  left 
such  fragments  of  it  as  were  admitted  in  an 
eviscerated  and  well-nigh  unJntelligUile  con- 
dition. Only  by  setting  out  in  detail  the  rec- 
ord of  the  case,  disclosing  the  futile  efforts  of 
the  defense  to  present  to  the  jury  the  evi- 
dence of  this  witness,  could  the  hardship  and 
injury  which  were  worked  to  the  defendant 
be  adequately  shown.  The  following,  how- 
ever, win  serve  as  an  example:  The  witness, 
having  been  allowed  to  testify  that  he  did  see 
Mr.  Sanders,  Is  asked:  "Q.  Who  did  you  first 
see,  Mr.  Sanders  or  the  others?  Mr.  Snow: 
We  object  to  that  as  Incompetent  Mr.  Hinds: 
Irrelevant  for  any  purpose  whatsoever.  Mr. 
Short:  Q.  What  way  were  they  going  when 
you  saw  them?.  Mr.  Hinds:  We  object  on 
the  ground  it  Is  incompetent  and  irrelevant 
for  any  purpose.  The  Court:  Same  ruling. 
Mr.  Short:  Q.  What  position  were  the  men 
In  when  you  saw  them,— the  three  men  you 
have  described?  Mr.  Hinds:  We  object  on 
the  ground  it  is  incompetent  and  irrelevant 
for  any  purpose.  The  Court:  Let  the  objec- 
tion be  sustained."  Considering  the  claim  of 
the  prosecution  that  in  the  mile  and  a  half 
of  road  which  lay  between  the  place  where 
•  Rohloff  saw  Wootton  and  Sanders  driving  to- 
gether, and  the  place  where  Wiseman  and 
Record,  plowing  in  the  field,  saw  Sanders 
driving  alone,  Wootton  and  all  trace  of  him 
had  disappeared  as  completely  as  though  he 
had  been  whirled  to  another  sphere,  the  Im- 
portance to  the  defendant,  Sanders,  of  evi- 
dence, even  the  slightest,  showing  or  tending 
to  show  that  after  that  time  Wootton  was 
seen  in  his  company,  and  In  the  company  pre- 
sumably of  the  two  men  whom  the  prosecu- 
tion claims  to  l>e  myths,  is  manifest;  and  no 
discussion  is  needed  to  show  the  injury  which 
the  rulings  worked.  The  language  of  this 
court  in  People  v.  Myers,  70  Cal.  582, 12  Pao. 
719,  in  reviewing  similar  rulings  of  the  trial 
court,  may  here  be  appropriately  employed: 
"In  other  words,  if  needed  in  order  to  more 
clearly  present  the  ruling:  If  the  evidence 
offered  would  tend  to  show  the  guilt  of  the 
defendants.  It  was  admissible;  but,  if  to 
show  their  innocence.  It  was  inadmissible." 

Prior  Nance  and  his  wife  lived  In  the  valley 
up  which  Sanders  testified  that  Knausch  and 
Graves  drove  upon  the  1st  of  February,  and 
in  which  they  tied  their  team  when  they 
crossed  on  foot  over  the  hills  to  Wootton's 
home.  Nance  and  his  wife  were  allowed  to 
testify  that  they  saw  no  vehicle  or  men  there 
upon  that  day.  The  evidence  was  admissi- 
ble.    The  weight  of  it  was  for  the  jury. 

In  rebuttal  and  in  disproof  of  the  testimony 
of  Sanders  as  to  the  existence  and  where- 
abouts of  Knausch,  the  prosecution  called  as 


a  witness  J.  Scott,  the  sheriff  of  the  county, 
and  proved  by  him  that  he  had  made  search 
and  inquiry  as  to  the  existence  and  where- 
abouts of  the  said  Knausch.  He  testified 
that  he  had  written  letters  to  people  in  differ- 
ent parts  of  the  state  where  Sanders  had  at 
one  time  or  another  located  Knausch;  that 
he  wrote  to  the  hotels,  livery  stables,  and 
prominent  men  in  the  southern  part  of  the 
state;  made  a  trip  to  Los  Angeles  and  San 
Bernardino;  made  a  thorough  search;  "wrote 
north  and  to  every  locality  I  have  heard  of 
his  being";  that  within  the  county  of  Fresno 
be  had  inquired  of  all  the  old  citizens,  and 
at  every  hotel,  livery  stable,  and  railroad 
ticket  office;  that  he  bad  carried  on  these 
investigations  all  over  the  state  for  some- 
thing over-  a  year;  and  that  during  the  whole 
time  he  had  never  found  a  man  that  had  ever 
heard  or  known  of  John  Knausch.  The  prose- 
TUtion,  as  part  of  its  case,  here  undertook  to 
prove  a  negative,— to  prove  the  nonexistence  of 
John  Knausch.  As  the  evidence  of  the  de- 
fendant left  Knausch  a  wanderer,  without 
fixed  habitation  or  abode,  the  only  evidence 
in  rebuttal  which  the  people  could  Introduce 
was  evidence  that,  after  diligent  Investigation 
and  inquiry  In  every  place  where  the  testi- 
mony of  Sanders  located  Knausch  as  having 
been,  no  trace  of  him  could  be  discovered, 
and  to  this  effect  was  the  evidence  of  Scott, 
It  may  at  once  be  said  that  the  evidence  was 
not  conclusive;  that,  under  the  circumstances 
shown,  Knausch  might  still  have  existed,  and 
yet  knowledge  of  his  existence  have  escaped 
the  inquiries  of  the  (rfflcer;  but  this  goes  mere- 
ly to  the  weight  of  the  evidence,  which  was 
exclusively  for  the  jury.  ConceUlng,  Indeed, 
that  the  evidence  was  slight,  it  was  in  its  na- 
ture the  best  evidence  which  the  prosecution 
could  bring  forward,  and  how  much  or  how 
little  Importance  should  be  attached  to  It  was 
for  the  jury  alone  to  say. 

The  defense  Introduced  in  evidence  a  letter 
purporting  to  have  accompanied  the  alleged 
forged  draft,  which  letter  made  reference  to 
the  draft  as  an  Inclosure,  and  gave  directions 
as  to  the  disposition  of  the  moneys  to  be  ob- 
tained upon  it.  Four  witnesses  familiar  with 
the  handwriting  of  Wootton  testified,  for  the 
defense,  to  their  belief  that  the  letter  was 
written  and  signed  by  him.  Against  this  no 
direct  opposing  evidence  was  offered  by  tne 
people.  The  court  refused  certain  Instructions 
proposed  by  the  defense  (Nos.  51  and  52),  to 
the  general  tenor  and  effect  that  the  failure 
of  the  prosecution  to  introduce  rebutting  evi- 
dence made  it  the  duty  of  the  jury  to  treat  and 
consider  the  letter  as  written  and  signed  by 
Wootton.  These  instructions  were  properiy 
refused.  While  there  was  no  expert  evidence 
upon  the  question  of  the  letter  In  opposition 
to  that  introduced  by  the  defense,  other  evi- 
dence in  the  case,  and,  Indeed,  all  of  the  evi- 
dence in  the  case  upon  the  part  of  the  people, 
tended  to  show  that  It  was  Impossible  for  the 
letter  to  have  been  written  by  Wootton.  The 
mere  fact  that  experts  were  not  called  in  di- 
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rect  rebuttal  of  the  testim<»iy  of  the  defense 
upon  the  subject  of  the  letter  did  not  leave  the 
case  of  the  people  without  any  evidence  tend- 
ing to  show  Its  fictitious  character. 

It  will  be  remembered  that  the  notarial  cer- 
tificates to  many  of  the  instruments  -introduced 
in  evidence  were  executed  by  the  defendant, 
Sanders,  himself  a  notary  public.  The  de- 
fendant offered,  and  the  court  refused,  cer- 
tain instructions  (Nos.  53,  54,  and  55)  as  to 
the  presumption  that  public  officers  properly 
perform  their  duties;  that  a  notaiy  public  Is 
a  public  officer;  and  that  the  certificate  of  a 
notary  of  the  aclmowledgment  of  a  deed  is 
prima  facie  evidence  of  the  facts  stated  In  the 
certificate.  These  Instructions  are  sound,  as 
expositions  of- the  law,  but  they  were  prop- 
erly refused  by  the  court  in  this  case.  In  a 
civil  action  the  notarial  certificate  of  acknowl- 
edgment entitles  a  deed  to  be  placed  of  rec- 
ord, and,  when  thus  placed  of  record,  the  rec- 
ordation carries  constructive  notice  to  the 
world.  When  offered  In  evidence,  the  effect 
of  sucb'a  deed  with  its  certificate  is  to  shift 
the  burden  of  proving  that  It  Is  not  a  genuine 
and  ■  duly-executed  Instrument  to  the  side  op- 
posing. For  this  reason  it  has  come  to  be 
and  is  truly  said  in  the  law  that  the  notarial 
ceitificate  Is  prima  facie  evidence  of  the  facts 
therein  stated,  and  of  the  character  of  the  offi- 
cer taking  the  acknowledgment,  which  char- 
acter is  recited  therein.  But  in  this  case  the 
burden  of  proof  was  always  upon  the  people 
to  show  the  false  and  fraudulent  character  of 
the  Instrument,  and  the  presumption  of  inno- 
cence always  remained  with  the  defendant  un- 
til overcome  by  evidence.  It  was  upon  the 
prosecution  to  establish  to  the  satisfaction  of 
the  Jury  that  the  instruments  were  not  genu- 
ine. The  defendant  testified  with  posltiveness 
that  they  were  genuine.  As  against  the  proof 
required  to  be  established  by  the  ptople,  and 
the  declarations  thus  made  by  the  defendant 
himself,  the  mere  presumption  of  regularity 
or  due  execution  amounted  to  nothing.  The 
presumption  could  neither  have  added  to  nor 
detracted  from  the  weight  and  effect  of  de- 
fendant's own  statements. 

Many  of  the  instructions  proposed  by  the  de- 
fendant and  refused  by  the  court  were  suffi- 
ciently covered  by  those  given  of  the  court's 
own  motion.  Others,  however,  were  not  fully 
embraced  in  the  instructions  given.'  Defend- 
ant's proposed  Instruction  No.  18,  as  to  the  re- 
ception by  the  Jury  of  evidence  of  extrajudicial 
admissions  or  confessions,  was  unobjectionable 
in  law,  and  should  have  been  given.  Instruc- 
tion No.  40  might  also  well  have  been  given. 
Instruction  No.  4C  declared  to  the  Jury  that 
they  were  not  to  presume,  as  a  circumstance 
In  the  case  tending  to  show  that  the  defendant 
was  guilty  of  uttering  the  instrument  with 
knowle<lge  that  it  was  forged,  tliat  the  said 
William  Wootton  was  dead  at  the  time  tne 
draft  was  written,  passed,  or  uttered,  unless 
the  prosecuticm  bad  established  by  the  evi- 
dence In  this  case,  to  theh:  satisfaction,  and 


beyond  a  reasonable  doubt,  the  fact  that  he 
was  dead  at  that  time,  and  that  the  defend- 
ant so  knew.  Some  stress  is  laid  upon  the 
alleged  error  of  the  court  In  refusing  this  in- 
struction. We  think,  however,  it  was  prop- 
erly refused.  The  Jury  were  not  to  be  de- 
barred from  considering  this  evidence,  with  all 
the  evidence  In  the  case,  because  the  death 
of  Wootton  might  not  have  been  proved  to 
their  satisfaction  beyond  a  reasonable  doubt; 
for  the  death  of  Wootton  might  not  have  been, 
under  the  evidence  and  in  the  view  of  the 
Jury,  necessary  to  be  conclusively  established 
to  warrant  a  verdict.  If,  however,  the  Jury 
believed  from  the  evidence  that  the  defendant 
was  not  guilty,  unless  It  were  proved  that 
Wootton  was  dead,  and  that  Sanders  knew 
of  his  death,  then,  under  such  a  state  of  the 
evidence,  It  would  unquestionably  be  incum- 
bent upon  the  prosecution  to  establish  the 
tact  of  his  death,  and  of  defendant's  knowl- 
edge thereof,  beyond  and  to  the  exclusion  of 
any  reasonable  doubt. 

We  note  no  other  points  presented  by  appel- 
lant that  seem  to  call  for  a  special  comment, 
saving  the  objection  to  the  argument  of  the 
district  attorney.  A  book  of  blank  drafts  In- 
troduced In  evidence  was  claimed  by  the 
prosecution  to  be  in  a  different  condition  from 
that  In  which  It  was  upon  a  former  trial.  De- 
fendant was  not  interrogated  upon  the  subject 
of  the  book.  The  district  attorney,  in  argu- 
ment, commented  upon  this,  saying  that,  if  It 
was  In  the  same  condition  now  as  It  had  pre- 
viously been,  the  defendant,  better  than  any 
one,  could  have  explained  and  testified  to  that 
fact.  Defendant's  failure  to  testify  upon  any 
particular  point  should  not  be  commented  on 
In  argument.  People  v.  McGunglll,  41  Cal. 
429;    State  v.  Fairlamb  (Mo.)  25  S.  W!  895. 

For  the  foregoing  reasons,  the  Judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:   McPARLAND,  J.;  TEMPLE,  J. 


(U4Cal.  2eCf) 
In  re  HOWELL.     (Or.  176.) 
(Supreme  Court  of  Oalifomia.    Sept.  16,  1896.) 
jPemort — Statbheitts  or  Opinios. 
A  prosecution  for  perjury  cannot  be  predi- 
cated oa  the  testimooy  of  a  witness  in  giving 
his  estimate  of  the  value  of  certain  assets  of  a 
bank,  where  it  does  not  appear  tiiat  he  made 
any  misstatements  of  facts,  or  that  he  did  not 
answer   all   questions   in   accordance   with   his 
best  judgment. 

Department  2.  Application  by  John  W. 
Howell  for  a  writ  of  habeas  corpus.  Writ 
granted,  and  prisoner  discharged. 

Frank  H.  Farrar  and  James  F.  Peck,  for  pe- 
titioner.   P.  G.  Ostrander,  for  respondent. 

HENSHAW,  J.  The  petitioner,  John  W. 
Howell,  after  examination  before  a  Justice  of 
the  peace  in  the  county  of  Merced,  upon  a 
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charge  o(  peijury,  was  held  to  answer  before 
the  superior  court  of  said  county  upon  said 
charge.  He  claims  that  his  Imprisonment  Is 
Illegal,  In.  that  he  was  committed  to  the  cus- 
tody of  the  sheriff  of  the  county  upon  the 
charge  of  perjury  without  reasonable,  proo- 
able,  or  any  cause,  and  In  substantiation  of 
this  claim  a  transcript  of  all  the  evidence 
taken  before  the  committing  magistrate  is 
brought  before  this  court  tor  consideration 
and  review.  It  appears  from  this  evidence 
that  the  petitioner  was  cashier  of  the  Merced 
Bank.  At  the  time  of  these  occurrences  the 
Merced  Bank  was  In  liquidation.  The  bank 
commissioners  of  the  state  sought  to  leam 
whether  or  not  the  bauk  was  actually  In- 
solvent, or  whether,  by  allowing  It  to  con- 
tinue in  business,  it  would  be  able  to  realize 
upon  its  assets,  and  meet  its  obligatious  In 
the  course  of  business  as  they  fell  due.  For 
the  purpose  of  acquiring  this  Information,  the 
said  John  W.  Howell  was  put  imder  oath 
by  the  commissioners,  and  interrogated  as  to 
the  condition  of  the  affairs  of  the  bank.  There 
had  been  prepared  and  presented  to  the  com- 
missioners a  statement  of  the  assets  and  lia- 
bilities of  the  bank,  and  as  part  of  the  assets 
there  was  an  Item  of  $176,000  for  loans  and 
overdrafts.  A  statement  had  likewise  been 
prepared  showing  in  detail  the  items  which 
-composed  the  $176,000  loans  and  overdrafts. 
These  items  were  made  up  of  the  names  of 
the  bank's  debtors,  alphabetically  arranged, 
and  opposite  each  name  was  set  down  the  face 
value  of  the  indebtedness.  The  total  amount- 
ed to  the  sum  of  $176,000.  The  cashier  was 
charged  ■with  having  falsely  sworn  that  the 
loans  and  discounts  were  of  the  value  of  $176,- 
000,  "whereas  in  truth  and  in  fact  the  value 
of  such  loans  and  discounts  was  not  then  and 
there  of  the  value  of  $176,000." 

The  principal  witness  in  support  of  this 
charge  was  J.  B.  Fuller,  one  of  the  bank  com- 
missicmers.  His  testimony  In  chief  amounted 
substantially  to  this:  that  with  the  statement 
in  his  hand,  showing  In  detail  the  debtors  of 
the  bank,  he  interrogated  the  cashier  as  to 
the  value  of  each  Item  on  the  list,  and  that 
the  cashier  told  him  that  the  claims  were  col- 
lectible and  good.  It  Is  not  pretended  that 
the  cashier  ever  swore  that  the  value  of  the 
loans  and  overdrafts  was  $176,000,  but  that 
he  made  representations,  while  under  oath,  to 
the  bank  commissioners,  that  the  separate 
Items  aggregating  $176,000  were  gooa  and 
valid  assets.  There  is  nowhere  In  the  record 
any  evidence  that  the  cashier  did  not  an- 
swer fully  and  fairly  and  In  accordance  with 
Ms  best  Judgment  upon  the  matter  of  these 
Items.  There  is  no  evidence  that  any  of  the 
items  were  false,  or  simulated,  or  manu- 
factured, or  that  the  stitements  of  the  cashier 
were  willfully  made,  and  in  perversion  of  the 
truth,  and  not  in  the  exercise  of  his  best  Judg- 
ment, however  faulty  that  Judgment  may  have 
been. 

When  the  evidence  of  the  witness  Fuller 


comes  to  be  analyzed,  it  abundantly  appears 
that  the  sum  of  $176,000  was  not  accepted  as 
a  direct  and  positive  statement,  made  under 
oath,  by  the  cashier,  of  the  value  of  the  as- 
sets, but  that  the  same  was  reached  in  the 
exercise  of  a  common  Judgment  upon  the  part 
of  the  cashier  and  of  the  bank  commissioners 
in  estimating  the  value  of  these  assets.  It  is 
quite  true  that  in  most  cases  the  informa- 
tion as  to  the  value  was  derived  from  the 
statements  of  the  cashier,  but,  as  has  been 
said,  it  nowfiere  appears  that  the  cashier 
either  suppressed  the  truth  or  made  declara- 
tions willfully  false,  or  did  anything  but  ex- 
press his  own  opinion  and  Judgment  upon 
the  value;  and,  even  after  be  bad  so  done, 
many  of  the  items  credited  as  valid  assets 
were  so  credited  in  the  independent  exercise 
of  the  Judgment  of  the  commissioiiers.  To 
illustrate:  One  item  was  "W.  P.  Applegate, 
$3,550.30."  Bank  Commissioner  Fuller  is  ask- 
ed: "Q.  What  value  did  Mr.  Howell  place 
upon  that?  A.  He  said  it  was  good  after  the 
court  decided  It  was  good.  It  was  left  with 
the  court.  He  reported  to  me  Just  that,— that 
the  court  said  the  bank  would  have  to  wait: 
that  they  would  probably  get  it.  Q.  Is  that 
what  you  call  reporting  a  good  asset?  A. 
Yes,  I  think  it  is  a  good  asset.  Q.  If  there 
was  a  probability  of  getting  it,  you  would 
call  it  a  good  asset?  A.  In  a  bank  liquida- 
tion, yes.  Q.  Then,  if  it  was  doubtful,  you 
would  pat  it  in  as  good?  A.  Yes,  a  doubtful 
one;  yes."  It  was  under  these  circumstan- 
ces that  this  item  was  marked  "Good"  by  the 
bank  commissioner.  Again,  the  witness  is 
asked,  as  to  a  claim  of  $119.60,  what  report 
Howell  made  as  to  that,  and  the  answer  was 
that  he  reported  it  "good  in  part;  perhaps  all. 
Q.  What  value  did  you  set  on  that?  A.  The 
full  value..  Q.  That  was  considered  good  for 
all?  A.  I  should  say  so.  It  seemed  that 
there  was  a  probability  of  collecting  it"  Still 
again,  the  witness  being  Interrogated  as  to 
certain  notes  which  the  cashier  told  him  were 
in  suit,  says:  "You  could  not  know  bow  the 
suit  was  going  to  be  decided.  Until  it  was 
decided,  you  could  not  tell  bow  much  you 
was  going  to  get  out  of  it.  When  he  said  a 
note  was  in  suit,  I  would  put  it  down  good, 
because  you  could  not  say  it  was  bad.  Q. 
Notes  that  were  in  suit  you  would  call  good? 
A.  Yes,  sir.  Q.  In  this  statement  all  tlie 
notes  reported  to  you  as  in  suit  you  put  down 
good?  A.  Yes,  sir;  couldn't  write  It  ofC. 
You  couldn't  say  it  was  bad  until  the  court 
had  so  decided.  Q.  Whenever  Mr.  Howell 
told  you  one  of  these  notes  was  in  suit,  and 
might  be  collected  at  the  end  of  a  lawsuit, 
you  put  that  down  as  a  good  asset?  A.  For 
a  bank  In  liquidation,  yes."  The  witness  fur- 
ther testified  that  as  to  many  of  the  Items, 
amounting  in  the  aggregate  to  over  $10,000, 
the  cashier  told  the  commissioners  that  he 
"thought  the  claims  were  good."  All  of  these 
items  which  the  cashier  declared  that  he 
thought  were  good  were  entered  by  the  bank 
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commissioners  as  collectible  assets  of  full 
face  value. 

Numberless  other  extracts  might  be  made 
from  the  evidence  showing  the  nature  of  the 
cashier's  testimony,  and  the  method  by  which 
the  bank  commissioners  reached  their  conclu- 
sion. It  would  but  unduly  and  unnecessarily 
extend  this  consideration  to  notice  them  all. 
One  further  example,  however,  should  be 
Kiven;  At  the  close  of  this  examination  be- 
fore the  bank  commissioners,  when  the  dis- 
cussion became  general  upon  the  question  of 
the  bank's  solvency,  the  same  witness.  Fuller, 
beai-8  testimony  as  follows:  ,  "The  cashier 
was  there,  and  we  talked  to  him  about  the 
solvency  of  the  bank.  He  said,  in  so  many 
words,  that,  with  a  good  season,  there  would 
be  no  doubt  of  the  bank  paying  every  dollar 
it  owed.  Q.  It  was  a  qualified  statement? 
A.  Yes,  sir.  Q.  If  they  had  a  good  season? 
A.  Xes."  The  result  of  it  all  was,  by  Fuller's 
own  testimony,  that  of  the  Items  composing 
the  |17«i.000  the  cashier  had  reported  $12,000 
to  be  of  no  account,  and  over  $14,000  he 
"thought  to  be  good,"  while  many  others, 
without  any  concealment  or  evasion  upon  the 
part  of  the  cashier,  and  under  a  plain  state- 
ment of  facts,  were  set  down  by  the  commis- 
sioners themselves  as  being  good.  The  only 
evidence  to  prove  the  falsity  of  the  cashier's 
statement  wis  evidence  of  other  witnesses 
conversant  with  the  value  of  real  estate,  or  of 
the  financial  standing  of  the  debtors  of  the 
bank,  who,  testifying  that  they  rejected  hll 
claims  which  they  did  not  feel  certain  were 
collectible,  made  the  cash  value  of  the  assets, 
as  It  naturally  would  be,  very  much  less  than 
the  result  reached  by  the  bank  commission- 
ers, who  allowed  full  value  for  every  item 
which  was  not  demonstrated  to  be  totally 
bad.  There  was  In  this  evidence  no  reasona- 
ble or  probable  cause  for  holding  the  defend- 
ant for  trial.  It  appears  throughout,  as  has 
been  said  before,  that  the  defendant  was 
giving  to  the  commissioners  bis  Judgment  up- 
on matters  of  extreme  uncertainty;^— the  value 
and  collectibility  of  debts.  We  do  not  mean 
to  say  that,  even  In  a  matter  calling  for  the 
«xercise  of  Judgment,  a  perjury  might  not  be 
predicated  If  one  willfully  and  wickedly  aM 
maliciously  refrained  from  exercising  and 
giving  expression  to  the  exercise  of  his  best 
judgment,  if  in  law  he  was  bound  so  to  do. 
But,  in  the  absence  of  a  showing  that  there 
was  such  a  willful  failure  and  refusal  to  ex- 
ercise an  honest  judgment,  a  charge  of  per- 
jury could  not  be  successfully  maintained. 
And,  moreover,  as  appears  from  the  quota- 
tions alwve  made,  the  fixed  sum  of  $176,000' 
was  reached  quite  as  much  In  the  exercise  of 
the  judgment  of  the  commissioners  in  deter- 
mining under  the  statements  of  the  cashier 
what  they  believed  to  be  good  assets  as  from 
any  declaration  of  the  cashier  himself.  IJet 
the  prisoner  be  discharged. 

We    concur:     McFARLAND,    J.;     TEM- 
PLE, J. 

v.4CP.no.3— 11 


FISK   v.    FRENCH. 


(U4  Cal.  m) 
(No.    15,811.) 


(Supreme  Court  of  CaUfomia.     Sept.  28,  1886.) 

Attachment — ScrFiciBNor  of  Affidatit— Disso- 
lution. 

1.  Where  the  facts  which  the  statute  requires 
to  be  stated  in  an  affidavit  t«T  attachment  are 
not  so  stated,  the  attachment  should  be  dissolv- 
ed, even  tiioiish  such  requisite  facts  are  alleged 
in  the  complaint. 

2.  In  on  action  on  notes,  in  which  an  at- 
tachment was  issued,  where  the  petition  shows 
that  one  of  the  notes  was  secured  by  an  assign- 
ment of  corporation  stock  aa  collateral  secu- 
rity, and  the  afiidavit  for  attachment  falsely 
states  that  the  notes  have  not  been  secured  by 
any  mortgage  or  lien  on  real  or  personal  proper- 
ty, or  any  pledge  on  personal  property,  the  at- 
tachment will  be  dissolved. 

3.  The  defect  in  the  affidavit  is  not  cured  by 
an  amendment  to  the  petition  stating  the  fact 
that  such  note  wos  secured  by  the  assignment 
of  stock  as  collateral,  that  the  collateral  was 
sold  in  accordance  with  the  contract,  and  the 
proceeds  credited  on  the  cote,  and  that  a  bal- 
ance stated  remains  due  and  unpaid  thereon. 

Oommissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  B.  Garber,  Judge. 

Action  by  Asa  Fisk  against  J.  B.  French  on 
four  notes,  in  which  an  attachment  issued 
and  levied.  From  an  order  discharging  the 
attachment,  plaintiff  appeals.    Affirmed. 

P.  L.  Benjamin  and  Daniel  Titus,  for  appel- 
lant   Knight  &  Heggerty,  for  respondent 

VANCLIBF,  C.  Appeal  from  an  order  dis- 
charging an  attachment  in  an  action  on  four 
promissory  notes,— the  first  for  $30,  dated  De- 
cember 5,  1891;  the  second  for  $40,  dated 
March  25,  1892;  the  third  for  $100,  dated 
April  12,  1892;  and  the  fourth  for  $238.58, 
dated  November  17,  1892,— the  first  and  last 
two  drawing  compound  interest  at  the  rate 
of  3  per  cent  per  month,  and  the  second  like 
interest  at  the  rate  of  2^  per  cent,  per 
month.  Neither  the  substance  nor  legal  ef- 
fect of  any  one  of  the  notes  was  stated  in 
the  Iwdy  of  the  complaint,  but  a  copy  of  each 
note  was  attached  to  the  complaint  and 
therein  referred  to  as  an  exhibit.  Immedi- 
ately under  the  note  of  November  18,  1802, 
for  $238.58,  was  written  an  assignment  by 
defendant  to  plaintiff  of  100  shares  of  Belcher 
mining  stock,  "as  collateral  security  for  the 
payment"  of  the  last-mentioned  note,  and  an 
authorization  of  plaintiff  to  sell  the  stock  at 
public  or  private  sale,  with  or  without  notice, 
in  case  of  default  in  payment  of  principal  or 
interest  of  that  note,  and  to  apply  the  net 
proceeds  of  the  sale  to  the  payment  of  the 
last-mentioned  note,  and  the  surplus,  if  any, 
to  the  payment  of  any  other  obligations  of 
defendant  to  plaintiff  which  might  be  held 
by  the  latter  at  the  time  of  such  sale. 

The  following  is  a  copy  of  the  affidavit  for 
attachment:  "State  of  California,  City  and 
County  of  San  Francisco— ss.:  Asa  Fisk,  be- 
ing duly  sworn,  says:  That  he  is  the  plain- 
tiff in  the  above-entitled  action;  that  the  de- 
fendant, J.  B.  French,  in  the  said  action,  is 
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Indebted  to  tbe  plalntUT  In  the  sum  of  three 
hundred  and  seventy-six  and  **/ioo  dollars, 
gold  coin  of  the  United  States,  over  and  above 
all  legal  set-ofTs  and  connterelalms,  upon  an 
express  contract,  for  the  direct  payment  of 
money,  to  wit,  four  promissory  notes,  and 
that  such  contracts  were  made  and  are  pay- 
able in  this  state,  and  that  tbe  payment  of  tbe 
same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any 
pledge  upon  personal  property.  That  tbe  said 
attachment  is  not  songht,  and  tbe  said  action 
Is  not  prosecuted,  to  hinder,  delay,  or  defrai 
any  creditor  or  creditors  of  tbe  said  defend- 
ant Asa  Flsk."  After  tbe  writ  of  attach- 
ment had  been  issued  and  levied,  defendant 
moved,  on  the  complaint,  affidavit  for  attach- 
ment, and  other  papers  on  file,  to  discharge 
the  attachment,  upon  tbe  ground  that  the 
affidavit  npon  which  the  attachment  was  is- 
sued is  false  in  the  statement  therein  that  the 
payment  of  tbe  notes  bad  not  been  secured 
by  any  mortgage,  lien,  or  pledge  upon  per- 
sonal property;  and  is  otherwise  Insufficient 
In  that  it  does  not  state  that  tbe  collateral 
security  appearing  on  the  face  of  the  com- 
plaint bad  become  valueless  without  any  act 
of  the  plaintiff,  nor  even  allude  to  that  securi- 
ty. When  the  motion  to  discharge  the  at- 
tachment came  on  to  be  beard,  tbe  plaintiff, 
by  leave  of  the  court,  amended  the  fourth 
count  of  his  complaint  (founded  on  the  note 
dated  November  17,  1802)  by  substituting  for 
the  second  paragraph  thereof  the  following: 
"(2)  That  plaintiff  has  ever  since  been,  and 
now  is,  the  owner  and  holder  of  the  said  note. 
That  to  secure  the  payment  of  tbe  said  sum 
of  $238.58,  and  the  Interest  thereon,  accord- 
ing to  tbe  terms  of  said  promissory  note,  tbe 
said  defendant  did,  on  tbe  17th  day  of  No- 
vember, ItiU'A  assign  and  transfer  to  said 
plaintiff  one  hundred  shares  of  the  capital 
Btoclc  of  the  Belcher  Mining  Company,  with 
full  power  and  authority  In  said  plaintiff  to 
sell  the  stock  at  any  time  after  tbe  note  be- 
came due,  without  notice  to  said  defendant, 
at  public  or  private  sale,  at  plalntifTs  option, 
and  to  apply  tbe  net  proceeds  of  the  said  sale 
of  said  stock  to  the  payment  of  the  said  prin- 
cipal sum  and  the  interest  thereon,  according 
to  the  terms  of  tbe  note.  That  after  the  said 
principal  sum  and  Interest  became  due,  and 
on,  to  wit,  tbe  17th  day  of  February,  1893,  the 
said  plaintiff,  under  the  said  authority  and 
power,  sold  tbe  said  capital  stock  so  pledged 
to  bim  as  aforesaid  by  said  defendant,  and 
realized  from  the  said  sale  tbe  sum  of  $74 
net;  and  tbe  said  plaintiff  applied  the  sum  of 
$74  In  payment  of  tbe  Interest  then  due, 
amounting  to  $14.62,  and  tbe  balance  thereof, 
amounting  to  $59.38,  on  said  principal.  That 
the  Interest  has  been  paid  on  the  said  note  to 
February  17,  1893,  and  tbe  sum  of  $59.38  has 
been  paid  on  account  of  the  princiiial  of  the 
said  note,  and  that  no  other  payments  have 
been  made  on  the  said  note,  and  the  sum  of 
$179.20  of  tbe  principal  of  said  note,  together 
with  tte  Interest  thereoa  from  the  17tb  day 


of  February,  1893,  to  now  due,  owing,  and  un- 
paid by  defendant  to  plaintiff."  I  tblnk  the 
court  did  not  err  In  discharging  the  attach- 
ment. Tbe  amendment  of  tbe  complaint  did 
not  supply  or  cure  the  defects  in  tbe  affidavit 
for  tbe  attachment;  but,  on  tbe  contrary,  In- 
contestably  proved  that  It  was  false  in  the 
material  statement  that  the  payment  of  the 
notes  bad  not  been  secured  by  any  mortgage. 
Hen,  or  pledge  .upon  personal  property,  and 
that  it  was  fatally  deficient,  in  that  it  failed 
to  state  that  the  security  bad  become  value- 
less. What  tbe  statute  requires  to  be  stated 
In  the  affidavit  must  be  stated,  and  truly  stat- 
ed. In  the  affidavit;  and,  tf  not  stated  in  the 
affidavit,  the  attachment  should  be  dissolved, 
even  though  the  requisite  facts,  omitted  In 
the  afflddvit,  are  alleged  \n.  tbe  complaint. 
Complain t8  on  contracts  for  the  direct  pay- 
ment of  money  generally  and  necessarily 
state  nearly  all  tbe  facts  required  to  be  stat- 
ed in  an  affidavit  for  attachment  in  actions' 
on  such  contracts;  yet  tbe  statement  of  soeb 
facta  in  tbe  complaint  alone  does  not  satisfy 
tbe  requirement  of  tbe  statute  that  they  must 
be  expressly  and  directly  stated  In  tbe  affida- 
vit for  an  attachment  The  case  of  Hatha- 
way V.  Davis,  33  CaL  168,  has  no  bearing  on 
tbe  questicm  under  consideration.  In  that 
case  there  was  no  pretense  that  the  affidavit 
was  defective  in  any  respect 

If  tbe  views  above  expressed  are  correct 
it  Is  unnecessary  to  consider  tbe  other  ques- 
tions argued  by  counseL  I  think  the  order 
should  be  affirmed. 

We  concur:     SEARLS,  O.;  BELCHER,  O. 

PER  CTTRIAM.  For  the  reasons  given  te 
tbe  foregoing  opinion,  the  order  la  affirmed. 


014  cai.  no) 

BURRIS  V.  LANDERS  et  aL    (S.  F.  48.)  i 

(Supreme  Court  of  California.    Sept  18,  18IML) 

Trial — Findinob  bt  Cocrt — RaspoNsivsNitss  to 
Issus — Parol  Girrs  or  Laud— BHroBCEMBNT  nt 
Eqoitt— Frohisk  to   Hakk  Oirr — Wbbn  Ex- 

rORCBD. 

1.  A  complaint  which  alleges  that  defendant's 
intestate,  in  his  lifetime,  made  ■  parol  gift 
"Id  relation  and  In  respect  to"  certain  land, 
whereby  "he  promised  and  agreed,"  if  plaintiff 
would  go  into  possession,  to  make  a  deed  on  de- 
mand; that  plaintiff  subsequently  took  posses- 
sion, and  made  valuable  improTementa;  and  that 
intestate  died  without  making  a  conveyance, 
etc., — does  not  plead  an  attempted  gift  defective 
in  form,  which  equity  will  perfect  but  alleys 
merely  a  promise  to  make  a  gift,  the  execution 
of  which  was  never  attempted  by  the  donor; 
and  a  finding  that  intestate  made  a  gift  to 
plaintiff  is  without  the  issues. 

2.  A  parol  gift  of  real  estate  in  pnesenti  will 
be  enforced  in  eqnitr  against  the  donor  or  hia 
representatives,  if  the  donee  enters  into  ikw- 
■esslon,  and  makes  valuable  and  permanent  im- 
provements. 

3.  One  who  enters  into  possession  of  land  in 
reliance  on  the  owner's  verbal  promise  to  give 
him  a  deed  on  demand,  and  makes  permanent 
improvements,  exceeding  tbe  rental  value  of 
the  premises,  may  enforce  such  promise,  la  eq- 


>  Rehearing  denied. 
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nitr,  against  the  promisor  or  hia  legal  repre- 
sentatiTes. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  Butler  Burrls  against  Amy  Land- 
ers and  another,  administrators  of  the  estate 
of  Michael  Landers,  to  enforce  a  verbal  prom- 
ise by  defendant's  intestate  to  convey  real 
estate.  From  a  judgment  for  plain  tiff,  de- 
fendants appeal.    Reversed. 

J.  W.  Carter  and  Adams  &  Adams,  for  ap- 
pellants.   Andrew  Thome,  for  respondent 

HENSHAW,  J.  The  appeal  is  from  the 
Judgment,  taken  within  00  days  after  its  ren- 
dition. The  evidence  is  brought  up  for  re- 
view by  a  bill  of  exceptions.  The  action  was 
brought  by  plaintiff  against  Amy  Landers  as 
administratrix,  and  William  J.  Landers  as  ad- 
ministrator, of  the  estate  of  Michael  Landers, 
deceased.  The  complaint  charged  that  Mi- 
chael Landers  was  upon  the  16th  day  of 
April,  1883,  the  owner  of  a  certain  piece  of 
land,— a  lot  with  25  feet  frontage  by  90  feet 
In  depth,  situated  upon  Shotwell  street,  in  the 
city  and  county  of  San  Francisco,  upon  which 
liad  been  erected  a  dwelling  house.  It  then 
averred  "that  in  consideration  of  long-con- 
tinued, faithful  services  of  plaintiff  to  said 
Michael  Landers,  on  said  lOth  day  of  April, 
1883,  and  In  his  lifetime,  the  said  Michael 
Landers  made  a  parol  gift  in  relation  and  in 
respect  to  said  lot  of  land  and  the  improve- 
ments thereon,  whereby  the  said  Landers 
promised  and  agreed  to  and  with  this  plaintiff 
that  if  he  (this  plaintiff)  would  go  into  the 
possession  and  occupancy  of  said  land  and 
premises,  hereinafter  described,  he  (the  said 
Landers)  would  at  any  time  thereafter,  upon 
demand,  when  so  requested,  make  a  good  and 
sufficient  deed  to  this  plaintiff  of  the  legal 
title  thereto;  that  on  said  day,  and  subse- 
quent to  said  agreement,  and  previous  to  the 
death  of  said  Landers,  this  plaintiff,  with  the 
knowledge,  consent,  and  concurrence  of  said 
Landers,  took  possession  of  said  lot  and*prem- 
Ises,  and  made  lasting  and  valuable  improve- 
ments thereon,  paid  the  state,  city,  and  coun- 
ty taxes  thereon,  and  all  charges  for  street 
improvements;  that  said  Michael  Landers 
died  as  aforesaid  on  the  20th  day  of  October, 
1886,  seised  of  the  legal  title  to  said  lot  of 
land,  without  ha-^iug  made  a  conveyance 
thereof  to  this  plaintiff."  A  decree  was 
sought  compelling  the  representatives  of  Lan- 
ders, deceased,  to  execute  a  conveyance  to 
plaintiff  of  the  property  in  question. 

It  Is  claimed  that  the  action  Is  one  in  which 
the  aid  of  a  court  of  equity  may  be  Invoked 
to  compel  due  execution  of  a  parol  gift  of 
land,  but  the  complaint  does  not  sufficiently 
state  a  cause  of  action  for  this  purpose.  It 
does  not  aver  a  gift  of  the  land,  but  "a  gift  in 
relation  and  in  respect  to  said  lot  of  land, 
whereby  the  said  Landers  promised  and 
agreed  to  make  a  good  and  sufficient  deed  to 


plaintiff  upon  demand."  Under  the  com- 
plaint, which  must  govern  plaintiff's  right  of 
recovery,  a  case  is  not  pleaded  of  an  at- 
tempted gift,  defective  in  form,  which,  to  pre- 
vent injustice  upon  the  donee,  equity  will 
perfect.  It  is  an  effort  simply  to  enforce  a 
promise  to  make  a  gift,  the  execution  of 
which  was  never  attempted  to  be  completed 
by  deceased  in  his  lifetime.  The  cases  are 
numerous,  and  the  rule  may  be  considered 
well  settled  that  where  a  parol  gift  of  real  es- 
tate is  made  In  pra!senti,  and  the  donee  has 
entered  under  the  gift,  and  has  made  per- 
manent and  valuable  Improvements  upon  the 
realty,  and  the  circumstances  are  such  that  it 
would  be  an  Injustice  upon  the  donee  if  he 
were  thereafter  to  be  deprived  of  the  property 
by  reason  of  Imperfections  in  the  gift,  equity 
will  treat  the  '  acts  of  the  donor,  together 
with  the  acts  of  the  donee,  as  being  such  per- 
formance of  the  gift  as  will  relieve  the  con- 
tract from  the  operation  of  the  statute  of 
frauds,  and  it  will,  under  such  circumstances, 
lend  Its  assistance  to  the  perfection  of  the 
donee's  title.  Thornt  Gifts,  par.  372  et  seq. 
That,  however,  is  not  the  case  here  pleaded, 
and  the  finding  of  the  trial  court  that  upon 
the  16th  day  of  April,  1883,  Landers  made  a 
gift  of  the  property  to  Burris,  is  without  the 
issues. 

Plaintiff's  contention,  under  his  pleadings.  Is 
that  he  entered  with  the  kuowieage  and  ap- 
proval of  Landers,  and  nnder  Landers'  prom- 
ise that  he  would  thereafter,  ujwn  demand, 
make  him  a  deed,  and  that,  relying  upon  that 
promise,  he  made  lasting  and  valuable  Im- 
provements upon  the  property.  His  claim,  as 
deduced  from  his  complaint.  Is  that  because  of 
the  change  in  his  situation,  brought  about  by 
the  promise  of  Landers,  it  would  be  an  injus- 
tice, amounting  to  a  fraud  upwi  him,  if  Lan- 
ders or  his  representatives  were  not  compelled 
to  make  good  the  promise.  This,  It  will  be 
noted,  is  a  different  action  fitKn  one  to  compel 
the  perfection  of  a  gift  presently  but  income 
pletely  made.  That  equity  will,  however,  even 
in  such  cases,  and  to  prevent  wrong,  enforce 
the  performance  of  such  a  promise.  Is  recog- 
nized by  the  authorities.  If  a  donor,  by  prom- 
ises, induces  the  donee  to  change  his  position 
to  his  detriment,  after  the  change  is  made  the 
donor  can  be  compelled  to  make  his  promise 
good.  The  relation  between  them  then  be- 
comes one  of  contract  Thornt.  Gifts,  par. 
337..  In  Anderson  v.  Scott,  94  Mo.  637,  8  S. 
W.  236,  the  court  had  under  consideration  a 
promise  very  like  the  c«e  at  bar,  and  stated 
the  rule  as  follows:  "Where  the  donee  has 
accepted  the  promise,  entered  Into  possession 
of  the  land,  made  Improvements  on  the  faith 
of  the  promise,  and  thus  changed  his  condi- 
tion, the  donmr  will  be  required  to  make  good 
his  gift  Such  a  state  of  facts  will  take  the 
case  out  of  the  statute  of  frauds."  But,  to 
give  the  plaintiff  the  benefit  of  this  rule,  the 
expenditures  must  have  been  made  upon  the 
faith  of  the  promise,  and  must  be  in  the  nature 
of  lasting  benefits  and  Improvements  to  the 
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land,  tending  to  enliauce  Its  value  over  and 
above  the  value  of  the  use  of  the  property  to 
the  plaintiff.  Wack  v.  Sorber,  2  Whart.  302. 
Slight  and  temporary  Improvements,  or  trivial 
outlays,  made  to  suit  the  taste  or  convenience 
of  the  occupant,  do  not  raise  an  equity  in 
favor  of  the  donee  (Pom.  Spec.  Perf.  Jf  12&- 
131;  Poorman  v.  Kilgore,  26  Pa.  St.  305);  for, 
if  the  value  of  the  expenditures  made  by  the 
occupant  does  not  exceed  the  benefit  to  him 
of  the  use  of  the  land  without  charge  or  rent- 
al, then,  generally,  and  in  the  absence  of 
other  circumstances  of  hardship  shown,  he  not 
only  wUl  not  have  been  injured,  but  will  in 
fact  have  been  advantaged,  by  the  promises 
made.  It  is  shown  by  the  evidence  that  the 
rental  value  of  this  property  is  $30  a  month; 
that  there  was  erected  upon  it,  at  the  time  that 
plaintiff  entered  Into  possession  of  it,  a  sub- 
stantial dwelling  bouse;  that  the  plaintiff  has 
had  free  use  and  occupation  of  the  premises 
for  the  period  of  four  years.  The  court  found 
that  lasting  and  permanent  and  valuable  im- 
provements had  been  made  by  the  donee  upon 
the  property.  It  appears  that  the  house  was 
In  process  of  construction  at  the  time  when 
Landers  told  the  plaintiff  that  he  might  oc- 
cupy it,  and  that  in  anticipation  of  his  occu- 
pancy, and  for  his  convenience,  plaintifG  made 
some  changes  In  the  arrangement  of  the  bouse, 
costing  about  $300.  During  his  occupancy, 
plaintiff  expended  about  $100  for  iminthig  the 
house,  |45  for  a  mantel,  and  about  $150  for 
papering,  decorating,  and  carpets.  These  lat- 
ter improvements  would  amount  to  $293,  or 
lees  than  a  year's  rent  In  addition,  the 
court  finds  that  the  plaintiff  expended  $473  for 
taxes  and  street  improvements;  and,  allow- 
ing Interest  upon  that  amount,  the  total  ex- 
ponde<l  for  such  purposes  Is  $584,  or  less  than 
two  years'  rent.  The  evidence,  then,  in  sup- 
port of  the  findings,  shows  that  the  total  ex- 
penditure of  the  plaintiff  did  not  equal  the 
rental  value  of  the  property  during  the  time 
of  his  occupancy,  and  that  the  so-called  per- 
manent improvements  were  rather  expendi- 
tures made  to  suit  the  convenience  and  taste 
of  the  occupant,  and  were  not  such  as  the  law 
requires,  or  of  a  character  to  enhance  the 
value  of  the  realty.  The  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:   McPAULAND,  J.;  TEMPLE,  f. 


(114  Cal.  802) 

KROHN  V.  LAMBETH.     (S.  F.  25.) 
(Supreme  Court  of  California.     Sept.  18,  1896.) 

Vendob  and  PiiKcnASEK— Who  is  Puhchaseb— 
Undisclosed  Prixcipal. 
Defendant  agreed  to  furnish  to  a  broker  a 
certain  amount  of  money,  to  be  used  in  the  pur- 
chase of  a  mine,  which  was  to  be  conveyed 
to  a  corporation  to  be  formed,  in  which  defend- 
ant was  to  have  a  certain  share  of  the  stock; 
the  money  advanced  to  be  repaid  him  from  the 
profits.  The  broker  purchased  the  mine  in  ac- 
cordance with  the  agreement,  making  a  cash 
payment  thiTcon,  which  was  furniahod  by  de- 
fendant, and  executing  his  own  note  for  a  de- 


ferred payment,  defendant  not  being  known  in 
the  transaction  with  the  seller.  Had,  that  the 
brol<er,  and  not  defendant,  wag  the  purchaser, 
and  that  defendant  could  not  be  held  liable  on 
the  note,  as  an  undisclosed  principal. 

Department  2.  Appeal  from^  superior 
court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  John  Krobn  against  Mlltoa 
Lambeth.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed. 

Naphtaly,  Frledenrich  &  Aekerman,  for 
appellant.    Geo.  A.  Rankin,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ant the  sum  of  $800,  the  balance  of  the  pur- 
chase price  of  certain  mines,  said  sum  be- 
ing the  amount  of  a  promissory  note  execut- 
ed to  the  plaintiff  by  one  J.  Murray  Bailey 
in  his  own  name;  it  being  alleged  by  plain- 
tiff that,  in  making  said  purchase  and  exe- 
cuting said  note,  Bailey  in  fact  acted  as 
agent  for  the  defendant,  though  plaintiff 
then,  and  for  a  long  time  thereafter,  sup- 
posed and  believed  that  he  was  acting  in 
his  own  behalf.  The  Jury  returned  a  ver- 
dict for  the  plaintiff,  upon  which  judgment 
was  entered;  and  this  appeal  is  from  the 
judgment,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  only  point  ntade  by  appellant  for  re- 
versal is  that  the  verdict  is  not  sustained  by 
the  evidence.  Plaintiff  was  the  owner  of 
certain  mines,  and  had  given  a  bond  to 
Holcombe  &  Beale  to  sell  and  convey  sjiid 
mines  to  them,  at  a  price  therein  named, 
for  the  purpose  of  enabling  them  to  sell  the 
property.  Bailey  was  a  broker  engaged  in 
buying  and  selling  mines,  and  Holcombe  & 
Beale  called  his  attention  to  the  property, 
and  exhibited  to  him  specimens  of  the  ore, 
which  he  had  tested  and  found  valuable. 
Lambeth,  the  defendant,  was  a  mining  man 
of  considerable  means;  and  Bailey,  who 
was  without  means,  and  unable  to  purchase 
on  his  own  account,  called  the  attention  of 
Lambeth  to  the  property,  and  showed  him 
the  samples  of  the  ore.  Bailey  testified  that 
he  proposed  to  Lambeth  that  when  the  prop- 
erty was  secured  he  would  form  a  corpora- 
tion, and  would  give  Lambeth  the  control 
"if  he  would  put  up  the  money  and  purchase 
the  mine,  provided  he  approved  of  It  when 
he  examined  it";  that  Lambeth  said  he 
would  let  him  know,  and  the  next  day  in- 
formed him  that  he  was  "ready  to  go  in 
that  mine."  The  understanding  in  relation 
to  the  Interest  each  was  to  have  In  the  stock 
of  the  corporation  was  that  Lambeth  should 
have  110,000  shares  out  of  the  200,000  which 
was  to  represent  the  capital  of  the  corpora- 
tion, and  Bailey  was  to  have  90,000,  out  of 
which  he  was  to  provide  for  Holcombe  & 
Beale,  who  held  a  bond  on  the  mines.  On 
June  11,  1891,  Lambeth,  Holcombe,  and 
Bailey  visited  the  mines,  and  spent  two  days 
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In  examining  them,  and  Lambeth  said  (as 
Bailey  testified):   "Bailey,  I  will  put  up  $12,- 

000  for  this  property.    That  Is  all  the  money 

1  have  loose,  and  I  will  put  up  no  more.  I 
will  give  $5,000  for  the  title,  and  the  re- 
maining $7,000  shall  go  to  repairing  the  mill, 
and  for  the  development  of  the  property." 
The  price  named  In  the  bond  held  by  Hol- 
combe  &  Beale  was  $22,500,  and  Bailey 
agreed  to  give  them  40,000  shares  oat  of  his 
90,000,  they  to  permit  the  purchase  to  be 
made  direct  from  the  owner.  Lambeth  de- 
sired Bailey  to  put  the  proposition  that  he 
would  give  but  $5,000  for  the  title  in  writ- 
ing, when  Bailey  suggested  that  that  was 
"a  big  come-down  from  $22,500,  and  that  be 
might  not  be  able  to  get  it  for  that"  Mr. 
Krohn,  the  owner,  had  not  been  seen  at  that 
time.  Laml>eth  then  said:  "I  will  go  as 
high  as  two  thousand  or  three  thousand  dol- 
lars more  than  five  thousand  dollars  cash, 
if  you  have  "to  do  It  to  get  the  property; 
but  If  you  have  to  pay  more  than  $5,000 
cash,  and  go  as  high  as  two  thousand  or 
three  thousand  dollars  more,  you  take  it  on 
a  long-time  note,  of  two  or  three  years." 
Bailey  then  wrote,  and  Lambeth  signed,  the 
following:  "Waterloo  Mine,  June  13,  1891. 
To  J.  Murray  Bailey— Dear  Sir:  I  will  ad- 
vance $12,000,— $5,000  to  pay  for  the  prop- 
erty, and  $7,000  to  be  expended  in  repairing 
the  mill  and  opening  of  mine.  All  money 
advanced  by  me  to  draw  ten  per  cent,  per 
annum  until  paid  out  of  the  profits  of  the 
mine,  either  by  working  or  sale  of  mine. 
The  property  to  be  Incorporated;  capital 
stock,  200,000  shares;  I  to  receive  110,000 
shares.  In  regard  to  negotiating  with  Mr. 
Krohn,  you  can  go  as  high  as  $3,000  over 
the  $5,000  cash,  if  you  hare  to  do  it  as  a 
last  resort,  but  should  get  two  or  three 
years'  time.  [Signed]  M.  Lambeth."  Lam- 
beth then  proposed  to  return  to  thQ  city  of 
San  Francisco,  where  both  he  and  Bailey  re- 
sided. Bailey  felt  doubtful  about  getting 
the  property  for  $5,000,  and  suggested  to 
Lambeth  that  he  had  better  go  and  try  it; 
but  Lambeth  replied  that  as  he  was  known 
to  be  a  man  of  wealth  the  parties  would 
Jump  it  upon  him,  or  something  to  that  ef- 
fect, and  at  once  returned  to  the  city.  Krohn 
lived  some  five  miles  from  the  mines,  and 
bad  not  been  seen.  Bailey  then  gave  Hol- 
combe  a  written  agreement  to  give  him,  for 
himself  and  Beale,  40,000  shares  of  the 
stock,  when  issued,  for  their  interest  under 
the  bond,  and  they  gave  written  authority 
to  Krohn  to  deal  with  Bailey  regardless  of 
the  bond.  Bailey  then  visited  the  plain- 
tiff, who  asked  $10,000,  but  finally  agreed  to 
take  $6,000.— $5,000  in  cash  and  a  note  for 
$800,  payable  In  15  months  and  15  days, 
without  Interest  Bailey  executed  the  note, 
and  plaintiff  executed  a  deed  for  the  prop- 
erty to  Bailey,  as  grantee,  and  these  Instru- 
ments were  placed'  In  escrow.  Bailey  did 
not  disclose  Lambeth's  connection  with  these 
transactions,    nor    did   plaintiff   know    that 


any  one  save  Bailey  himself  was  Interested 
as  purchaser.  Upon  Bailey's  return  to  the 
city,  Lambeth  was  fully  informed  of  the 
transaction,  and  made  no  objection  thereto. 
He  deposited  $12,000  to  the  credit  of  Bailey, 
out  of  which  Bailey  paid  $5,200  to  the  bank, 
which  held  the  deed  and  Bailey's  note  In 
escrow;  and  the  bank  delivered  the  cash 
and  the  note  to  the  plaintiff,  and  the  deed 
to  Bailey.  Bailey  went  to  the  mine,  and 
took  personal  charge  thereof.  The  corpora- 
tion was  formed,  and  the  stock  Issued  and 
distributed  according  to  the  arrangement 
hereinbefore  stated.  Bailey  testified  that  he 
executed  said  note  in  his  own  name  because 
he  had  no  authority  to  sign  Lambeth's  name, 
and  because  of  Lambeth's  suggestion  that  if 
he  were  known  in  the  transaction  the  price 
might  be  raised. 

The  verdict  was  returned  and  the  Judg- 
ment entered  uiKtn  the  theory  that  the  evi- 
dence showed  that  Lambeth  was  an  undis- 
closed principal  in  the  purchase  of  the  mine, 
acting  through  his  agent,  Bailey.  We  are 
of  the  opinion  that  no  such  interpretation 
can  reasonably  be  put  upon  the  evidence. 
Lambeth  was  not  the  purchaser  of  the  prop- 
erty. Lambeth  was  not  to  receive  from' 
Bailey  a  deed  to  the  property,  or  to  any 
part  thereof.  Bailey  was  a  "promoter,"  de- 
sirous of  securing  the  ownership  and  con- 
trol of  the  mine.  He  was  without  financial 
means  to  do  so  himself.  He  interested  Lam- 
beth in  the  proposition,  and  agreed  with 
I^ambeth  that.  If  he  (Lambeth)  would  ad- 
vance to  him  (Bailey)  money  wherewith 
Bailey  might  purchase  the  mine,  Bailey  in 
turn  would  organize  a  corporation,  convey 
certain  shares  of  stock  to  others  for  their 
interest  In  the  property,  would  retain  a  cer- 
tain amount  for  himself,  and  would  make 
over  to  Lambeth  110,000  shares.  The  mon- 
ey which  Lambeth  advanced,  or  in  effect 
lent,  to  Bailey,  was  not  even  to  be  repaid 
in  tiie  form  of  stock.  He  was,  under  his 
agrreement  still  entitled  to  a  return  of  every 
dollar  of  it  out  of  a  designated  fund,— the 
profits  of  the  mine.  If  Lambeth  had  said  to 
Bailey  that  he  would  advance  him  $12,000 
for  the  indicated  purposes,  without  taking 
any  interest  in  the  corporation,  and  that 
Bailey  was  to  repay  this  money  out  of 
the  profits  of  the  mine,  it  would  not  be  con- 
tended for  an  Instant  that  Laml>eth  was  any 
more  an  undisclosed  principal  than  would 
have  been  any  other  person  from  whom 
Bailey  might  have  secured  the  desired  loan. 
But  the  circumstance  that  Lambeth  is  to 
receive  shares  of  stock  In  the  corporation  to 
be  formed  does  not  alter  his  position  under 
the  agreement.  Bailey  Is  still  the  principal 
in  the  transaction  with  plaintiff.  It  devolv- 
ed upon  Bailey  to  purchase  the  property, 
not  for  Lambeth,  but  as  a  part  of  his  agree- 
ment to  secure  the  mine,  organize  the  cor- 
poration, and  convey  to  It  the  property. 
Lambeth's  promises  of  money  enabled  him 
to  do  what  otherwise  he  would  have  been 
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unable  to  accomplish.  For  Lambeth's  fail- 
ure to  make  good  those  promises  Bailey 
might  have  had  his  cause  of  actioa  against 
Lambeth,  but  as  between  plaintiff  and  Lam- 
beth there  was  no  privity.  Bailey  was  not 
alone  acting  as  principal,  but  in  fact  was 
the  principal.  The  Judgment  and  order  are 
reversed,  and  the  cause  remanded. 


(U4  Oal.  378] 

KELLOGG  ▼.  KING  et  al.    (Sac.  224.) 
(Supreme  Court  of  California.    Sept  26,  1896.) 

TBE8PA88— EqCITABLK     RELIEF— TITLE     OF     PLAIN- 
TIFF—Lea8B— PARTIES — Rights    in  Wild 

ANIMALS — Judgment  on  Apfeal. 

1.  That  one  may  have  relief  for  trespass,  it 
is  enough  to  show  bona  fide  possession  of  the 
premises,  under  claim  and  color  of  title. 

2.  A  lease  of  certain  premises,  the  lessors  re- 
serving the  right  to  pasture  the  same,  and  the 
right  of  way  over  every  part  thereof;  the  lessee 
covenanting  not  to  disturb  such  reserved  rights; 
and  the  lessors  covenanting  that  the  lessee,  pay- 
ing the  rent  and  performing  such  covenants, 
shall  peaceably  hold  and  enjoy  the  premises  for 
the  sole  purpose  of  hunting  game  thereon;  the 
lessee  covenanting  that  the  number  of  i>ersons 
who  may  be  authorized  hy  him  to  bunt  on  the 
premises  shall  not  exceed  40, — gives  exclusive 
rights  in  the  premises  as  a  hunting  preserve. 

3.  Injunction  will  lie  to  prevent  trespassing 
on  a  game  preserve,  whereby  not  only  is  game 
killed,  but  game  is  frightened  away  and  deterred 
from  returning,  the  remedy  at  law  being  inade- 
quate. 

4.  The  prevention  of  a  multiplicity  of  suits  ia 
ground  for  injunction  in  case  of  repeated  tres- 
passes by  a  large  number  of  persons. 

5.  A  lessee,  who,  under  the  lease,  is  a  trus- 
tee of  an  express  trust,  may  maintain  suit  to 
enjoin  trespass  without  joining  with  him  the 
beneficiaries. 

6.  Under  Civ.  Code,  §  656,  declaring  that 
"animals  wild  by  nature  are  the  subject  of  own- 
ership while  living  only  when  on  the  land  of 
the  person  claiming  them,"  one  has  rights  in 
wild  birds  within  his  game  preserve,  entitling 
him   to  protect  them   from  trespassers. 

7.  The  supreme  court,  on  reversing  a  judg- 
ment on  appeal,  cannot  order  a  judgment  for  the 
other  party  without  a  new  trial,  where  the 
findings  of  fact  will  not  support  such  a  judg- 
ment, though  such  findings  are  not  supported 
by  the  evidence. 

Department  1.  Appeal  from  superior  court, 
Solano  county;  A.  J.  Buckles,  Judge. 

Action  by  Charles  W.  Kellogg,  as  trustee  of 
the  Cordelia  Shooting  Club,  against  William 
King  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Reversed. 

Young  &  Powers  and  Coghlan  &  Harvey, 
for  appellant.  L.  G.  Harrier  and  John  M. 
Gregory,  for  respondents. 

VAN  FLEET,  J.  This  is  an  action  for  an 
injtinction  to  restrain  the  defendants  (some  40 
In  number)  from  threatened  acts  of  trespass 
upon  plaintiff's  premises,  by  entering  thereon 
and  destroying  his  game  preserve,  by  shoot- 
ing, killing,  and  driving  away  the  wild  game 
thereon.  The  evidence  (which  was  quite  full, 
and  wholly  without  complaint)  tends  to  show, 
substantially  as  alleged  in  the  complaint: 
That  plaintiff,  as  trustee  of  the  Cordelia  Shoot- 


ing Club,  an  association  of  sportsmen,  of  which 
plaintiff  is  the  president  and  executive  officer, 
rents,  under  a  written  lease,  at  a  yearly  rental 
of  $1,200,  a  large  body  of  unreclaimed  swamp 
and  overflowed  land  in  Solano  county,  for  the 
purposes  of  a  game  preserve.  That,  under  his 
lease,  plaintiff  has  taken  and  now  holds  pos- 
session of  said  land,  and  has  completely  In- 
closed, by  means  of  a  substantial,  barb-wire 
fence,  and  natural  boundaries,  consisting  of 
wide  and  deep  sloughs,  the  greater  part  of 
said  land,  some  3,000  acres  in  extent.  That 
within  such  inclosure  are  numerous  ponds, 
sloughs,  and  lagoons,  and  wide  reaches  of 
overflowed  tule  lands,  which  afford  inviting 
and  favorite  feeding  grounds  for  wild  game 
fowl,  such  as  ducks,  geese,  rail,  and  snipe,  and 
where,  more  particularly  during  the  months 
intervening  the  Ist  of  September  and  the  1st 
of  March,  those  species  of  game  birds  are  in 
the  habit  of  returning  annually,  and  con- 
gregating In  great  numbers,  and  thereby  af- 
fording valuable  and  very  desirable  hunting 
privileges.  That,  within  such  inclosure,  plain- 
tiff has  placed  arks  and  other  buildings  and 
structures  suitable  and  necessary  to  a  com- 
plete and  convenient  shooting  resort,  for  the 
use  and  enjoyment  of  the  members  of  said 
club,  and  employs  keepers  to  look  after  and 
protect  the  said  premises,  and  for  the  fur- 
ther purpose  of  preserving  said  premises  to 
the  use  and  enjoyment  of  said  club,  and  to 
warn  all  others  than  members  thereof  from 
Invading  and  encroaching  upon  said  preserves. 
Plaintiff,  soon  after  taking  possession  of  said 
premises,  did,  in  September,  1894,  have  posted 
and  set  up,  and  has  since  maintained,  through- 
out said  inclosure,  in  and  atx>ut  the  ponds, 
sloughs,  and  other  bird  resorts  therein,  be- 
'tween  400  and  500  notices  stating  that  said 
premises  were  inclosed,  and  warning  all  per- 
sons from  trespassing  thereon,  either  for  shoot- 
ing or  other  purposes.  That  such  notices  are 
In  large  type,  and  so  conspicuously  and  nu- 
merously distributed  over  said  hiclosure  as 
to  necessarily  arrest  the  attention  of  any  per- 
son intruding  thereon.  That  these  defendants, 
in  pursuance  of  a  concerted  design  and  com- 
mon purpose  entered  into  by  them  to  interfere 
with  and  defeat  plaintiff's  rights  and  those  of 
said  club  in  said  premises,  and  to  prevent  their 
exclusive  enjoyment  thereof,  did,  during  the 
months  of  September,  October,  and  Novem- 
ber, 1894,  and  during  plaintiff's  possession  of 
said  premises,  on  divers  and  numerous  occa- 
sions, and  in  various  numbers,  invade  and  in- 
trude upon  said  inclosure,  both  by  day  and 
by  night,  and  shot,  killed,  and  carried  away 
large  numbers  of  said  game  birds,  and  largely 
frightened  away  and  dispersed  such  birds  as 
they  did  not  kill,  shot .  into  and  broke  down 
plaintiffs  said  notices,  and  threatened  and 
intimidated  his  employes  in  charge  of  said  pre- 
serve, and  otherwise  violated  plaintiff's  rights 
in  various  ways.  That,  while  upon  said  prem- 
ises, each  of  the  defendants.  In  addition  to 
the  warning  in  said  posted  notices,  was  per- 
sonally served  with  a  notice  in  writing,  sign- 
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ed  by  plaintiff  aa  lessee,  stating  that  said 
premises  were  leased  and  Inclosed  by  him, 
and  warning  said  defendants  to  trespass  no 
further  thereon,  but  to  remove  therefrom;  but 
such  notice  and  warning  were  entirely  Ignored 
by  defendants  and  each  of  them,  and  a 'num- 
ber of  said  defendants  returned  repeatedly  to 
said  premises  after  such  warning.  That  the 
defendants  threaten  to  continue  and  repeat 
their  said  acts  of  trespass,  and  to  enter  upon 
said  premises  and  bunt  and  Idll  such  game 
birds  whenever  they  so  desire,  regardless  of 
plaintiff's  rights  therein.  That  the  effect  of 
constant  and  Indiscriminate  shooting  at  said 
birds,  such  as  is  practiced  and  persisted  in  by 
the  defendants,  is  and  lias  been  largely  to 
frighten  said  birds,  and  permanently  drive 
them  from  said  resort,  and  deter  and  prevent 
their  return  thereto,  and  thereby  to  wholly  de- 
stroy the  value  of  plaintiff's  said  premises  as 
a  game  resort  and  preserve,  and  work  irrepar- 
able Injury  thereto,  which  cannot  be  compen- 
sated In  money  damages.  That  owing  to  the 
great  number  of  defendants,  and  their  con- 
stant, continuous,  and  repeated  acts  of  tres- 
pass, the  law  furnishes  plaintiff  no  adequate 
protection  through  Its  ordinary  processes,  and 
he  Is  compelled  to  resort  to  equity  for  relief. 
Despite  this  showing,  the  learned  judge  of 
the  superior  court,  In  substantial  effect,  found 
all  the  material  facts  against  the  plaintiff,  and 
denied  him  any  relief.  From  the  judgment, 
and  an  order  denying  him  a  new  trial,  plain- 
tiff appeals,  contending  that  the  findings  are 
wholly  without  support  in  the  evidence. 

The  respondents,  however,  notwithstand- 
ing the  uncontradicted  character  of  the"  evi- 
dence, urge  that  the  Judgment  is  right,  and 
assign  various  reasons  why  it  should  not  be 
disturbed.  It  is  claimed  by  them  that  the 
evidence  Is  insufficient  to  show  ownership 
or  title  in  the  leased  premises  In  plaintiff's 
lessors,  and  the  finding  is  in  accord  with 
this  claim.  Aside  from  the  fact  that  we 
think  there  is  sufficient  evidence  In  the  rec- 
ord to  establish  prima  facie  ownership  In  the 
lessors,  the  fact  is  not  essential  to  plaintiff's 
recovery.  Title  in  fee  is  not  necessary  to  a 
recovery  for  trespass,  and,  although  title 
may  be  alleged,  it  is  not  required  to  be 
shown,  where,  as.  here,  the  evidence  shows 
bona  fide  possession  of  the  Invaded  prem- 
ises under  claim  and  color  of  right.  Posses- 
sion is  Itself  evidence  of  title.  Winans  v. 
Christy,  4  Cal.  70;  Castro  v.  Gill,  5  Cal.  40. 
And  a  party  may  rely  upon  his  possession,  as 
against  a  mere  trespasser.  Fitzgerald  v. 
Urton,  Id.  308;  MeCarron  v.  O'Connell,  7 
Cal.  152;  Mining  Co.  v.  Fremont,  Id.  317; 
Taylor  v.  Woodward,  10  Cal.  01;  Weimer  v. 
Lowery,  11  Cal.  lOi. 

It  is  also  claimed  by  respondentf  that  the 
evidence  justifies  the  further  finding  that 
plaintiff  acquired  no  exclusive  right  to  the 
possession  of  the  leased  premises  under  his 
lease,  that  the  only  right  granted  thereunder 
was  the  privilege  of  hunting  thereon,  and 
this  not  an  exclusive  one.    This  claim,  like 


the  finding  which  upholds  it,  is  not  only  di- 
rectly against  the  evidence,  but  Is  evidently 
based  upon  a  total  misconstruction  of  the 
lease  In  question.  By  that  instrument  the 
owners  of  the  land  "lease  and  demise  unto 
said  party  of  the  second  part,  his  heirs  and 
assigns,  all  that  certain  tract  of  swamp  and 
overflowed  land  situate,"  etc.,  "for  the  term 
of  four  years  from  the  22d  day  of  July,  1893, 
at  the  yearly  rent  or  sum  of  twelve  hundred 
dollars."  The  lease  provides  that  "the  par- 
ties of  the  first  part  hereby  reserve  to  them- 
selves, their  heirs  and  assigns,  the  right  to 
pasture  said  lands,  and  the  right  of  way  over 
and  upon  said  lands,  and  every  part  thereof, 
and  the  party  of  the  second  part  covenants 
not  to  In  any  way  disturb  such  rights  re- 
served as  aforesaid,  and  the  said  parties  of 
the  first  part  covenant  that  the  said  party  of 
the  second  part,  paying  the  said  yearly  rent 
and  performing  the  covenants  aforesaid,  shall 
and  may  peaceably  and  quietly  hold  and 
enjoy  the  said  demised  premises  for  the  term 
aforesaid,  for  the  sole  purpose  of  hunting 
game  thereon;  and  the  party  of  the  second 
part  hereby  covenants,  promises,  and  agrees 
that  the  total  number  of  persons  who  may  be 
directly  or  indirectly  authorized  by  him  to 
bunt  over  and  upon  said  premises  shall  at  no 
time  during  the  term  of  such  lease  exceed 
forty."  The  party  of  the  second  part  is 
described  as  "Charles  W.  Kellogg,  of  San 
Francisco,  California,  as  trustee  for  the  Cor- 
delia Shooting  Club,  of.  that  city."  WhUe 
admitting  that,  if  plaintiff  had  the  exclusive 
right  of  possession,  he  would  be  the  "owner," 
for  the  purpose  of  prohibiting  others  from, 
hunting  on  his  land,  respondents  argue  that 
no  such  right  is  given,  because  the  lessors 
reserve  to  themselves  the  right  of  pasturage, ' 
and  also  restrict  the  number  of  persons  plain- 
tiff can  admit  to  the  hunting  privileges;  that 
by  the  reservation  of  the  right  of  pasturage 
the  lessors  reserved  to  themselves  "the  right 
to  open  the  grounds  to  the  world,"  and.  In 
restricting  the  number  of  hunters  plaintiff 
can  admit,  "they  reserved  all  hunting  privi- 
leges, over  what  forty  men  can  do,"  to  them- 
selves. Manifestly,  the  paper  Is  open  to  no 
such  construction.  The  reservation  of  the 
pasturage  in  no  way  affects  or  militates 
against  the  exclusiveness  of  plaintiff's  rights 
in  the  premises  as  a  hunting  preserve,  which 
the  lease  clearly  contemplates;  and  the  res- 
ervation of  the  number  who  shall  be  permit- 
ted to  hunt  obviously  has  in  view  the  preser- 
vation of  the  premises  as  a  resort  for  wild 
game,  and  that  its  value  in  that  respect  may 
not  be  entirely  destroyed  during  the  lease 
by  the  admission  of  an  unlimited  number  of 
hunters.  There  is  nothing  in  the  language 
to  indicate  an  Intention  to  reserve  to  the 
lessors  any  part  of  the  hunting  privileges 
during  the  term.  Even  If  such  were  the 
terms  of  the  lease,  however,  none  of  the  de- 
fendants attempt  to  show  that  they  held  any 
privilege  or  license  from  the  owners  to  hunt 
thereoo. 
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It  ia  farther  contended  that  the  evidence 
does  not  make  a  case  entitling  plaintiff  to  an 
Injunction,  for  the  reasons  that  it  does  not 
appear  that  any  irreparable  injury  tuts  been 
or  will  be  worked  by  the  acts  or  threatened 
acts  of  the  defendants,  and  that  it  does  not 
appear  that  plaintiff  has  not  an  adequate  rem- 
edy at  law,  nor  tliat  defendants  are  unable  to 
respond  in  damages.  The  mere  fact  that  one 
has  a  right  of  action  at  law  wUi  not  prevent 
his  right  to  equitable  relief  by  way  of  injunc- 
'tion  against  a  threatened  trespass,  if,  under 
tlie  circumstances,  the  legal  remedy  would 
fail  of  affoi-dlng  adequate  relief  against  the 
impending  wrong.  It  is  weU  settled  that  the 
remedy  by  injunction  may  be  invoked  to  re- 
strain acts  or  threatened  acts  of  trespass  in 
any  instance  where  such  acts  are  or  may  be 
an  irreparable  damage  to  the  particular  species 
of  property  involved.  And  in  such  case  the 
question  of  the  solvency  or  insolvency  of  the 
wrongdoer  is  an  immaterial  factor.  It  Is  the 
nature  of  the  Injury,  and  not  the  incapacity  of 
the  party  to  respond  in  damages,  which  deter- 
mines the  right.  Where  the  effect  of  the  act 
complained  of  is,  or  may  be,  to  largely  Im- 
pair or  destroy  the  substance  of  the  estate, 
by  taking  from  it  something  which  cannot  be 
replaced,  it  may  be  enjoined,  IiTespective '  of 
the  ability  of  the  defendant  to  respond  in  dam- 
ages. These  principles  are  upheld  in  the  lead- 
ing case  of  Mining  Co.  v.  Fremont,  7  Cal.  317, 
following  the  modem  English  doctrine  first  an- 
nounced by  Lord  Thurlow  in  Flamang's  Case, 
dted  hi  Mitchell  v.  Dors,  0  Ves.  147.  Original- 
ly the  right  to  restrain  by  injunction  mere 
acts  of  trespass  seems  to  have  'been  confined 
to  Instances  where  the  injury  was  to  the  free- 
hold, in  the  nature  of  waste,  such  as  the 
'taking  of  wood  or  timber,  extracting  the  pre- 
cious metals  or  other  valuable  minerals,  and 
the  like.  But  this  limitation  of  the  right  ap- 
pears to  iiave  been  departed  from  in  the  later 
cases,  and  as  stated  by  Mr.  High:  "The  juris- 
diction may  now,  however,  be  regarded  as 
well  established,  although  it  is  still  sparingly 
exercised,  being  confined  to  cases  where,  from 
the  peculiar  nature  of  the  property  affected 
by  the  trespass,  or  from  its  frequent  repeti- 
tion, the  injury  sustained  cannot  be  remedied 
by  an  action  for  damages,  and  where  it  may 
therefore  be  properly  termed  Irropamble.  The 
foundation  of  the  jurisdiction  rests  in  the  prob- 
ability of  Irreparable  injury,  the  inadequacy 
of  pecuniary  compensation,  and  the  prevention 
of  a  multitude  of  suits;  and,  where  facts  are 
not  shown  to  bring  the  case  within  these  con- 
ditions, the  relief  will  be  refused.  Equity  will 
not,  tlierefore,  enjoin  a  mere  trespass  to  realty, 
as  such,  in  the  absence  of  any  element  of  ir- 
reparable injury.  But  where,  owing  to  the 
peculiar  character  of  the  property  in  question, 
the  trespass  complained  of  cannot  be  adequate- 
ly compensated  In  damages,  and  the  remedy 
at  law  is  plainly  inadequate,  equity  may  prop- 
erly Interfere  by  Injunction."  1  High,  Inj. 
i  097.  And  Mr.  Story,  after  stating  the  same 
fact  as  to  the  originil  lines  of  the  jurisdiction, 


says:  "It  may  be  remarked.  In  conclusion, 
upon  the  subject  of  special  injunctions,  that 
courts  of  equity  constantly  decline  to  lay  down 
any  rule  which  shall  limit  their  power  and  dis- 
cretion as  to  the  particular  cases  in  which 
such  injunctions  shall  be  granted  or  with- 
held. And  there  is  wisdom  in  this  course,  for 
it  is  impossible  to  foresee  all  the  exigencies  of 
society  which  may  require  their  aid  and  as- 
sistance to  protect  rights  and  redress  wrongs. 
The  jurisdiction  of  these  courts,  thus  operat- 
ing by  way  of  special  injunction,  Is  manifestly 
Indispensable  for  the  purpose  of  social  justice 
in  a  great  variety  of  cases,  and  therefore 
should  be  upheld  by  a  steady  confidence." 
Stoix  Eq.  Jur.  §§  863,  929,  918,  Sj«b.  And 
see,  also,  Poughkeepsle  Gas  Co.  v.  Citizens' 
Gas  Co.,  89  N.  Y.  493.  If  these  principles  are 
applicable  to  this  case,— and  we  iKjrceive  no 
good  reason  why  they  are  not,— the  objection 
under  consideration  is  not  tenable.  The  prop- 
erty right  which  is  here  the  subject  of  Injury 
is  of  a  peculiar  and  exceptional  character.  The 
sole  value  of  the  invaded  premises  to  the  plain- 
tiff is  as  a  game  preserve,  by  reason  of  its 
features  as  a  resort  for  wild  game.  This 
feature  of  the  property,  the  evidence  shows, 
is  being  taken  from  it,  and  its  value  largely,  if 
not  whoUy,  destroyed  by  the  acts  of  defend- 
ants. And  it  requires  little  if  any  argument 
to  show  that  the  Injury  thus  committed  is, 
and  will  be,  irreparable,  as  l>elng  beyond  any 
method  of  pecuniary  estimation.  As  suggest- 
ed by  counsel.  It  is  not  so  much  the  value  of 
the  birds  killed  which  constitutes  the  hijury 
to  plaintiff.  That  could  be  estimated  in  dol- 
lars and  cents.  But  it  is  the  destruction  of 
the  hunting  privilege,  by  driving  away  the 
birds  and  deterring  their  return,— a  thing 
which,  once  accomplished,  cannot  be  restored, 
and  which  constitutes  an  injury  that  cannot 
be  estimated  in  money  damages.  It  seems  to 
ns  that  this  showing.  If  true,  makes  out  a  case 
of  irreparable  damage  from  the  destruction 
of  the  very  substance  of  the  property  right 
which  plaintiff  holds  under  his  lease.  But 
there  is,  moreover,  another  ground  upon  which, 
under  the  evidence,  plaintiff  should  be  entitled 
to  the  equitable  remedy  sought,— the  avoid- 
ance of  a  multiplicity  of  actions.  It  is  quite 
manifest  that  no  adequate  relief  could  be  had 
at  law  by  a  plaintiff  in  such  a  case  as  is  here 
disclosed,  without  the  bringing  of  separate 
action  against  each  individual  defendant  "The 
necessity  of  preventing  a  multiplicity  of  suits," 
says  Mr.  High,  "affords  another  exception  to 
the  rule,  and  will  warrant  the  interposition  of 
the  strong  arm  of  equity,  even  though  there 
be  a  remedy  at  law."  High,  Inj.  §  700.  And 
again,  says  that  author,  "So  a  trespass  of  a 
continuing  nature,  whose  constant  recurrence 
renders  the  remedy  at  law  inadequate,  unless 
by  a  multiplicity  of  suits,  affords  sufficient 
ground  for  relief  by  Injunction."     Id.  §  G97. 

The  further  objection  that  plaintiff  had 
not  capacity  to  bring  the  action  is  untenable. 
Under  his  lease,  plaintiff  is  a  trustee  of  an 
express  trust,  and,  as  such,  entitled  to  sue 
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wltbont  Jolninc  with  him  those  for  whose 
beneflt  the  actiOB  to  prosecuted.  Code  Clr. 
Proc.  I  368;   Tylw  t.  Uousbton,  26  CaL  27. 

The  remaining  jwlnts  made  In  support  of 
the  jud^rment  are  without  merit,  and  need 
not  be  specially  noticed.  The  conclusions  of 
the  court  below  would  seem  to  proceed  upon 
the  theory  that  there  is  no  such  thing  as  an 
exclusive  private  ownership  or  proprietor- 
ship In  wild  game,  beyond  such  as  may  be 
acquired  by  reducing  It  to  actual  possession 
by  killing  or  capture,  and  that  for  this  pur- 
pose It  may  be  pursued  and  taken  wherever 
It  may  be  found.  This  view  of  the  law  is 
Incorrect. '  The  wild  game  of  the  state,  it  is 
tme,  belongs  to  the  people  In  their  sovereign 
capacity,  and  is  not  subject  to  private  do- 
minion to  any  greater  extent  than  the  peo- 
ple, through  the  legislature,  may  see  fit  to 
make  It  Ex  parte  Maler,  103  CaL  476,  37 
Pac.  402.  But  the  legislature  has  seen  fit 
to  prescribe  the  limit  where  public  proprie- 
torship ends,  and  that  of  the  Individual 
commences;  and,  when  within  .the  provi- 
sions of  such  statute,  an  individual  is  as 
much  to  be  protected  In  the  enjoyment  of  his 
rights  In  this  species  of  property  as  In  any 
other  under  the  law.  Section  656  of  the 
Civil  Code  provides  that  "animals  wild  by 
nature  are  the  subject  qf  ownership  while 
living  only  when  on  the  land  of  the  person 
claiming  them,  or  when  tamed  or  taken  and 
held  in  the  possession,  or  disabled  and  imme- 
diately pursued."  While  these  wild  birds, 
therefore,  are  within  the  plaintiff's  Indo- 
Bure,  he  has,  under  this  statute,  such  rights 
In  them  as  entitle  him  to  protect  them  from 
Invasion  by  those  not  authorized  to  be  there, 
and  any  person  violating  such  rights  is  as 
much  a  trespasser  as  though  entering  unbid- 
den the  plaintiff's  dwelling.  We  think,  upon 
the  evidence  standing  uncontradicted,  the 
plaintiff  made  a  case  entitling  him  to  the  re- 
lief asked;  and,  as  the  findings  are  against 
such  evidence,  they  cannot  stand. 

Plaintiff  asks  us,  in  the  event  the  Judg- 
ment is  reversed,  to  order  a  Judgment  in 
his  favor,  without  the  necessity  of  a  new 
trIaL  This  we  are  not  at  liberty  to  do. 
This  court  has  no  power  to  make  findings  of 
fact,  that  being  the  exclusive  province  of 
the  trial  court  Since  the  findings  here  are 
against  the  plaintiff,  a  Judgment  we  should 
order  In  his  favor  would  be  exactly  in  the 
position  of  the  present  Judgment, — ^unsup- 
ported by  the  findings.  It  is  only  where  the 
findings  made  by  the  lower  court  are  such 
as  to  support  a  Judgment  for  the  appellant 
that  this  court.  In  reversing  a  Judgment  er- 
roneously entered  thereon,  has  jurisdiction 
to  order  a  proper  judgment  to  be  entered. 
In  the  present  case,  therefore,  there  must  be 
a  new  trlaL  Judgment  and  order  reversed, 
and  cause  remanded  for  a  new  trlaL 

W«  coBCor:  HABBISON,  J.;  QABOlTmi, 
f. 


(B  Cd.  Unrop.  410} 
FOTTKABIP  T.  BUSS  at  at    (S.  F.  183.>i 
(Supreme  Court  of  California.    Sept  28,  1890.) 
Amkhdino  Plsadino — ErrioT  ov  Pbiok  Jcbo- 

MKHT  oh  APPBAIi— DsHDRaBa — QOBSTIOHS 
TO   WiTSKSa. 

1.  Where  the  supreme  court  held  it  error  to  re- 
fuse permission  to  plaintiff  to  file  his  amended 
complaint  and  remanded  the  cause  "for  a  new 
trial,  with  leave  to  the  parties  to  amend  the 
pleadings,"  plaintiff  may,  alter  the  remittitur 
goes  dowD,  file,  without  leave  of  the  trial  court, 
an  amended  complaint  other  tbau  the  one  of- 
fered on  the  first  trlaL 

2.  The  point  that  it  cannot  be  ascertained  how 
the  cause  of  action  in  an  amended  compl'aint  is 
connected  with  the  cause  of  action  stutcd  in 
the  original  complaint  is  not  reached  by  de- 
murrer to  the  amended  complaint  on  the  ground 
that  it  is  "ambiguous,  onintelligibie,  and  uncer- 
tain"; it  not  appeannc  in  the  amended  com- 
plaint what  was  alleged  in  the  original. 

3.  The  iasae  being  whether  an  instrument, 
in  terms  an  absolute  conveyance,  was  accepted 
as  such,  as  contended  by  plaintiff,  or  as  se- 
curity, as  contended  by  defendant  s  question 
asked  plaintiff,  "State  what  yon  believed  that 
document  to  be  at  the  time  it  was  delivered  to 
voTi,"  will  not  be  held  to  uik  an  opinion  as  to 
its  legal  effect. 

4.  Where  one  has  testified  on  cross-examina- 
tion as  to  the  time  when,  and  the  circumstan- 
ces nnder  which,  he  signed  an  instrument  a 
further  question  on  cross-examination,  "Do  yon 
swear  that  you  signed  that  instrument  as  a 
witness?"  calls  for  a  conclusion  of  law  based  on 
the  facts  stated  by  him. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  Jamea 
M.  Troutt,  Judge. 

Action  by  Adolph  Pottkamp  against  John 
G.  Buss  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

F.  J.  Castelhun  and  H.  C.  Firebaugh,  for 
appellants.  A.  B.  Hunt  and  A.  D.  Lemon, 
for  respondent 

PER  CURIAM.  This  action  was  com- 
menced June  16,  188S,  and  defendants  an- 
swered and  filed  a  cross  complaint  upon 
which  Issue  was  al^o  taken.  During  the 
trial,  plaintiff  asked  and  obtained  leave  to 
file  an  amended  complaint;  but  when  it  was 
prepared  the  court  refused  to  permit  It 
to  be  filed,  upon  the  ground  that  it  did  not 
conform  to  the  proofs.  Judgment  went 
against  the  plaintiff,  and  his  motion  for  a 
new  trial  was  denied.  On  December  8,  1892, 
this  court  reversed  the  Judgment  and  or- 
der upon  the  ground  that  the  court  below 
erred  in  refusing  to  permit  the  plaintiff  to 
file  his  amended  complaint,  and  remanded 
the  cause  "for  a  new  trlaL  with  leave  to  the 
parties  to  amend  their  pleadings."  31  Pac. 
1121.  On  February  21,  1893,  the  plaintiff, 
without  motion  therefor,  or  leave  given  by 
the  court  below,  filed  an  amended  complaint, 
and  defendants  moved  to  strike  It  from  the 
files.  That  motion  was  denied,  and  defend- 
ants excepted. 

Appellants  contend  that  an  application  to 
amend  is  never  general,  but  always  specific. 
and,  as  plaintiff  did  not  file  the  amended 

AVer  opinioB  on  idiearini,  see  46  Pac.  WZ. 


Digitized  by 


Google 


170 


46  PACIFIC  REPORTER. 


(Cal. 


complaint  which  he  had  asked  leave  to  file 
during  the  first  trial,  that  he  had  no  right  to 
flie  a  different  amended  complaint  without 
leave  of  the  court  below.  The  leave  given 
in  this  court  was  not  special,  to  file  a  par- 
ticular complaint,  but  the  order  was  general, 
permitting  both  parties  to  amend.  It  is  ad- 
mitted that  the  remittitur  had  gone  down. 
It  thereupon  became  a  record  in  the  lower 
court,  and  bad  at  least  all  the  force  of  an 
order  made  by  that  court.  Code  Civ.  Proc. 
H  53,  958.  The  motion  was  properly  denied. 
2.  Defendants  demurred  to  said  amended 
complaint,  and  contended  that  the  court 
en-ed  in  overruling  their  demurrer.  Eleven 
grounds  of  demurrer  were  specified.  Of 
these,  the  first  was  for  want  of  sufficient 
facts;  the  second,  third,  fourth,  and  fifth 
presented  grounds  only  available  upon  mo- 
tion to  strike  from  the  files,  or  to  require 
different  causes  of  action  to  be  separately 
stated;  the  sixth,  that  said  amended  com- 
plaint "is  ambiguous,  unintelligible,  and  un- 
certain"; and  the  remaining  five  specified 
sections  of  the  Code  under  which  the  cause 
of  action  was  alleged  to  be  barred  by  the 
statute  of  limitations.  The  purposes  of  the 
action,  as  disclosed  by  said  amended  com- 
plaint, were  to  reform  a  deed  executed  by 
defendant  Buss  to  the  plaintiO;;  to  quiet 
plaintitTs  title  under  the  same,  as  against 
the  defendants;  to  require  defendants  to  ac- 
count for  rents  received  by  them  from  the 
premises  after  plaintiffs  exclusion  there- 
from; and  for  general  relief.  The  complaint 
covers  12  printed  pages  of  the  transcript, 
and  is  somewhat  difficult  of  satisfactory  con- 
densation. It  shows.  In  substance,  that  on 
March  31,  1887,  the  plaintiff  was,  and  for  a 
long  time  had  been.  In  the  employ  of  de- 
fendant Buss,  as  foreman  of  his  bakery; 
that  Buss  was  then  in  financial  difficulties; 
that  prior  to  that  time  the  plaintiff  had 
loaned  him  considerable  sums  of  money, 
and,  with  a  loan  made  at  that  date,  he  was 
Indebted  to  the  plaintiff  in  the  sum  of  $2,- 
.•jOO;  that  Buss  proposed  to  convey  to  plain- 
tiff a  lot  at  the  southeast  corner  of  Dolores 
and  Seventeenth  streets  (subject  to  a  prior 
mortgage  thereon),  together  with  certain  per- 
sonal property;  that  plaintiff,  desiring  to 
have  said  Indebtedness  fully  paid  and  sat- 
isfied, agreed  to  accept  said  conveyance; 
that  Buss  then  prepared  and  executed  an  in- 
strument, of  which  the  following  is  a  copy: 
"John  G.  Buss  to  Adolph  Pottkamp.  Know 
all  men  by  these  presents,  that  I,  John  G. 
Buss,  of  the  city  and  county  of  San  Fran- 
cisco, for  and  in  consideration  of  $2,500, 
the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  sell,  convey,  and  trans- 
fer to  Adolph  Pottkamp  that  certain  store, 
and  all  the  stock  therein,  and  the  bakery  at- 
tached thereto,  and  the  tools  and  fixtures 
of  said  bakery,  situate  at  the  southeast  cor- 
ner of  Seventeenth  and  Dolores  streets,  in 
the  city  and  county  of  San  Francisco,  state 


of  California;  also  eight  horses,  three 
wagons,  and  one  buggy,  with  the  harness' 
belonging  to  all  and  each  of  said  wagons 
and  buggy.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  this  Slst  day 
of  March,  1887.  [L.  S.]  John  G.  Buss. 
Witness:  John  Kelly."  The  complaint  fur- 
ther alleged  that  said  instrument  was  duly 
acknowledged  on  June  30,  1887,  and  record- 
ed July  1,  1887;  that  said  instrument  was 
delivered  to  plaintiff  on  the  day  of  Its  date, 
with  the  statement,  "Here  is  the  deed  to 
this  lot  and  premises,  and  to  this  storehouse 
and  bakery,"  and,  after  pointing  out  said 
personal  property,  defendant  Buss  said: 
"All  this  property  is  yours.  Now  take  pos- 
session of  it"  It  was  further  alleged  that, 
during  all  the  time  plaintiff  had  been  in  de- 
fendant's employ,  the  most  friendly  and 
confidential  relations  existed  between  them; 
that  plaintiff,  believing,  trusting,  and  rely- 
ing upon  defendant's  representations  as  true, 
accepted  said  instrument,  without  readlnt; 
or  examining  the  same,  or  having  it  read  to 
him,  as  a  good  and  sufficient  deed  to  said 
premises,  took  possession  of  said  premises 
and  of  the  personal  property,  and  held  pos- 
session of  the  same  until  July  8,  1887,  when 
the  defendants  Buss,  Ludeman,  and  Pfeiffer, 
with  intent  to  cheat  and  defraud  him  out 
of  his  money  and  out  of  bis  said  premises, 
without  right,  and  by  force,  put  the  plaintiff 
out,  and  by  force  entered,  and  unlawfully, 
and  against  his  will,  withheld  said  premises 
from  his  possession;  that  on  July  2d  Buss 
filed  a  declaration  of  homestead  on  said 
premises,  and  on  July  8th  filed  a  voluntary 
petition  In  insolvency  and  was  adjudged  an 
insolvent  debtor;  that  on  August  11,  1887. 
Buss  executed  a  lease  of  said  premises  to 
defendant  Pfeiffer  for  the  term  of  five  years, 
and  on  the  same  day  assigned  said  lease  to 
defendant  Ludeman,  and  on  August  31,  1888. 
conveyed  said  premises  to  Ludeman,  and 
that  Pfeiffer  and  Ludeman  took  with  knowl- 
edge of  the  rights  and  Interests  of  plaintiff, 
and  that  any  claim  made  by  them,  or  either 
of  them,  Is  subject  and  subordinate  to  the 
title  of  plaintiff;  and  that  defendants  have 
received  in  rents  from  said  premises  $5,000. 
Most,  If  not  all,  these  acts  of  defendant 
Buss,  and  also  of  his  confederates,  are  al- 
leged to  have  been  done  with  intent  to  de- 
fraud the  plaintiff,  and  tend  to  some  confu- 
sion and  obscurity  in  the  statement  of  plain- 
tiff's cause  of  action,  but  that  a  cause  of  ac- 
tion is  stated  we  have  no  doubt  It  is  true, 
defendants  demur  also  upon  the  ground  that 
the  complaint  is  "ambiguous,  unintelligible, 
and  uncertain,"  and  thereunder  specify  three 
particulars.  The  first  is  that  it  cannot  be 
ascertained  how  the  cause  of  action  In  the 
amended  complaint  is  connected  with  the 
cause  of  action  stated  in  the  original  com- 
plaint It  does  not  appear  in  the  amended 
complaint  what  was  alleged  in  the  original, 
and  this  point  was  therefore  not  reached  by 
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demurrer.  The  second  specification  is  not 
well  taken.  It  is  argued  that  It  is  not 
charged,  nor  attempted  to  be -charged,  that 
Pfeifler  and  Ludemao  are  "in  any  way  re- 
sponsible for  the  error,  if  there  was  any 
error,  in  the  writing  sought  to  be  reformed," 
and  that  it  is  not  attempted  to  be  shown 
how  the  error  therein  ought  to  atCect  them. 
But  it  does  clearly  appear  that  their  inter- 
ests were  acquired  after  the  recording  of 
the  alleged  conveyance  to  the  plalntifC,  and 
therefore  with  notice  of  whatever  right  or 
title  he  had  thereunder;  and  this  remark 
also  answers  appellants'  third  specification 
under  this  ground  of  demurrer.  When  the 
pleader  alleges  facts  which  in  law  constitute 
notice,  it  is  equivalent  to  an  allegation  that 
the  parties  affected  had  notice.  As  to  the 
demurrers  alleging  the  bar  of  the  statutes  of 
limitation,  the  original  complaint  was  to 
quiet  title,  and  alleged  that  Pfeiffer  and 
Ludeman  claimed  an  interest,  that  it  was 
without  right,  etc.,  but  did  not  seek  the  re- 
covery of  rents  and  profits.  The  lease  to 
Pfeiffer  was  made  August  11, 1887,  and  Lude- 
man received  the  rents  thereunder  from  that 
date.  The  last  amended  complaint  was  filed 
February  20,  1893,  and  therefore  within  five 
years  from  the  date  of  the  lease,  and  was 
not  barred.  See  Code  Civ.  Proc.  §  336,  subd. 
2.- 

3.  Plaintiff,  while  testifying  in  his  own  be- 
half, was  asked  by  his  counsel:  "State  what 
you  believed  that  document  [referring  to  the 
instrument  set  out  in  the  complaint]  to  be, 
at  the  time  it  was  delivered  to  you."  De- 
fendants' objection  was  overruled.  The  de- 
fendants claimed  that  the  instrument  in 
question  was  a  bill  of  sale  given  as  security. 
The  plaintiff  claimed  that  it  was  a  deed  of 
conveyance,  and  the  question  was  not,  as 
counsel  seem  to  think,  what  plaintiff 
"thought  it  was,"  or  his  opinion  as  to  its 
legal  effect,  but  what  he  believed  it  to  be 
when  he  accepted  it;  in  other  words,  wheth- 
er he  believed  it  to  be  what  defendant  Buss 
represented  it  to  be.  It  was  held  upon  the 
former  appeal  that  the  language  of  the  in- 
stnunent  "clearly  expresses  the  intention  to 
convey  the  building  in  which  the  goods  were 
stored,  and  the  attachment  tliereto  in  which 
the  business  of  baking  was  carried  on";  and 
the  question  in  issue  upon  the  second  trial 
was  not  whether  its  language  expressed  an 
intention  to  convey  the  real  estate,  but 
whether  it  was  accepted  as  such,  or  wheth- 
er It  was  accepted  or  believed  to  be  mere- 
ly a  bUl  of  sale  of  the  personal  property 
as  security.  We  see  no  error  in  the  ruling. 
Plaintiff's  witness  Leon  was  asked  upon 
cross-examination,  "Do  you  swear  that  you 
signed  that  instrument  as  a  witness?"  The 
objection  that  it  was  not  cross-examination 
v/as  properly  sustained.  He  had  not  been 
interrogated  in  chief  on  that  subject,  and 
besides  be  had  testified  upon  cross-examina- 
tion as  to  the  time  when,  and  the  circum- 
stances under  which,  he  had  signed  it,  and 


under  these  circumstances  the  question  call- 
ed for  a  conclusion  of  law  based  upon  the 
facts  stated  by  the  witness. 

It  Is  insisted  that  the  court  erred  in  denying 
defendants'  motion  for  a  nonsuit.  Twenty- 
nine  grounds  were  specified  as  the  basis  of 
the  motion.  We  cannot  consider  these  in  de- 
tail, and  can  only  say  that  the  ruling  was 
right  Such  motions  are  not  determined  by 
a  consideration  of  the  weight  of  the  evidence, 
further  than  is  necessary  to  ascertain  whether 
it  would  Justify  a  finding  upon  each  material 
issue  essential  to  the  plaintiff's  case  if.  the 
defendants  should  fail  or  refuse  to  introduce 
any  evidence. 

Most  of  the  findings  of  the  court  are  except- 
ed to  on  the  ground  that  they  are  not  Justified 
by  the  evidence.  To  notice  all  of  these  spe- 
cifications in  detail  would  require  more  space 
than  can  be  devoted  to  this  opinion.  The  evi- 
dence upon  most  points  is  confilcting,  but  It 
may  be  said,  generally,  that  there  is  evidence 
sufficient  to  justify  aU  of  the  findings  upon  the 
material  issues  involved  in  the  case,  namely, 
the  Indebtedness  of  Puss  to  the  plaintiff,  the 
execution  and  delivery  of  the  instrument  un- 
der which  the  plaintiff  claims,  and  the  fact 
that  it  was  Intended  and  accepted  as  a  con- 
veyance of  the  real  as  well  as  the  personal 
property,  and  not  merely  as  a  security,  and 
that  Pfeiffer  and  Ludeman  took  their  inter- 
ests with  notice  of  the  plaintiff's  title.  The 
conveyance  from  Buss  to  the  plaintiff  was 
recorded  July  1,  1887,  and  on  the  next  day 
Buss  placed  of  record  a  declaration  of  home- 
stead on  the  premises,  and  on  the  8th  of  July 
filed  bis  petition  in  insolvency,  in  which  pro- 
ceedings on  the  20th  of  July  the  premises  were 
set  apart  to  him  as  a  homestead.  On  August 
11th  he  made  a  lease  of  the  premises  to  Pfeif- 
fer for  five  years,  and  aa  the  same  day  as- 
signed the  lease  to  Ludeman,  and  on  August 
31,  1888,  conveyed  the  premises  to  Ludeman. 
In  view  of  all  the  evidence  in  the  case,  the 
court  was  authorized  to  find  that  these  con- 
veyances were  made  for  the  purpose  of  ena- 
bling Buss  to  defraud  the  plaintiff;  and  the 
finding  that  Pfeiffer  and  Ludeman  took  theUr 
conveyances  with  knowledge  of  the  rights  of 
the  plaintiff,  and  that  the  conveyance  to 
Ludeman  was  without  any  consideration,  ren- 
dered the  title  of  the  plaintiff  superior  to  their 
claim.  There  is  no  evidence  In  the  record 
that  there  was  any  consideration  for  these 
conveyances,  and  the  allegation  in  the  com- 
plaint that  the  defendants  have  received  the 
rents  therefor  is  not  denied,  the  denial  being 
merely  of  the  amount  received  during  a  por- 
tion of  the  time.  The  Judgment  is  limited  to 
the  amount  which  was  proved  to  have  been 
received. 

Portions  of  the  sixth  and  other  findings  are 
criticised.  They  are  Inartlficlaily  drawn,  and 
the  portions  objected  to  are  findings  of  pro- 
bative facts  which  do  not  overcome  or  affect 
the  findings  of  ultimate  facts  upon  which  the 
Judgment  is  correctly  based,— as,  for  example, 
whether  confidential  relations  existed  betweea 
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the  parties,  whether  plaintiff  was  In  possea- 
slon,  whether  certain  things  were  done  with 
intent  to  defrapd  and  deceive,  and  whether 
Buss  continued  the  business  as  l>efore  until  he 
went  into  insolvency.  These  are  probative 
facts,  tending  to  establish  ultimate  facts,  but 
do  not  control  the  findings  upon  such  ultimate 
facts. 

It  Is  further  contended  by  appellant  Lude- 
man  that  he  should  have  been  allowed  a  fur- 
ther credit  against  the  rents  collected  by  him 
from  the  property  in  question,  amounting  to 
$819.50.  The  parties  stipulated  as  to  the 
amount  of  the  rents  with  which  he  should  be 
charged,  and  the  credits  which  should  be  al- 
lowed him,  except  as  to  said  sum,  which  was 
claimed  to  have  been  interest  paid  by  him  on 
mMiey  which  he  borrowed  for  the  benefit  and 
use  of  Buss  in  1883.  The  amount  so  bor- 
rowed was  $3,600,  to  enable  Buss  to  build  up- 
on the  lot  in  question,  which  Buss  then  held 
under  a  lease  for  five  years,  and  which  he  as- 
signed to  Ludeman  as  security.  About  a 
year  later  Buss  purchased  the  lot,  and,  at  the 
time  he  was  adjudged  an  insolvent,  had  re- 
duced Ludcman'a  claim  to  $2,869.95;  and  this 
sum  was  presented  by  Ludeman  as  an  unse- 
cured claim  against  said  insolvent,  which  was 
due  to  him  upon  the  loan  which  he  had  made 
from  the  Franklin  Savings  &  Building  As- 
sociation. Said  sum  of  $819.50  was  made  up 
of  monthly  Installments  of  interest  paid  by 
Ludeman  to  the  bank  after  the  insolvency  of 
Buss  had  been  adjudged.  It  was  a  portion  of 
Buss'  Indebtedness  to  Ludeman  under  the 
transaction  had  In  1883,  for  which  Ludeman 
had  taken  the  lease  from  Bertz  as  security. 
But  It  does  not  appear  to  have  had  any  other 
r^atlon  to  the  premises  in  question,  and  there 
Is  nothing  in  the  record  showing  that  it  was 
a  claim  against  this  property.  The  aflldavit 
of  Ludeman,  when  he  presented  his  claim 
therefor  against  the  estate  of  Buss  in  insol- 
vency, that  he  held  no  security  for  its  pay- 
ment, authorized  the  court  to  disallow  it  as  a 
credit  as  the  amount  of  rents  received.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 


(U4  CaL  STD) 

Ex  parte  ANBAR.     (Cr.  218.) 

(Supreme  Court  of  California.     Sept.  24,  1886.) 

Oamb  Likws — Violation — Jdrisdiotiox  o»  Justicb 
OF  TBB  Pbace. 

Criminal  jurisdiction  of  a  justice  of  the 
peace  being  limited  to  cases  where  the  punish- 
ment by  imprisonment  cannot  exceed  six 
months,  nor  the  fine  $500.  he  has  not  jurisdic- 
tion of  a  violation  of  the  game  laws,  which  Pen. 
Code,  §  636,  declares  a  misdemeanor,  punisha- 
ble by  a  fine  of  not  less  than  $100,  or  by  impris- 
onment for  not  less  than  100  days,  or  by  both 
such  fine  and  imprisonment. 

Application    by    Edward    Anear    for    dis- 
charge on  habeas  corpus.     Granted. 

O.  K.  Coghlan,  for  petitioner.    F.  R.  Dev- 
lin, for  respondent 


GAROUTTE,  J.  The  prisoner  asks  to  be 
discharged  from  custody  upon  habeas  cor- 
pus. He  was  prosecuted  and  convicted  be- 
fore a  justice  of  the  peace  of  Montezuma 
township,  Solano  county,  for  violating  cer- 
tain provisions  of  the  fish  and  game  law  of 
this  state,  found  in  section  636  of  the  Penal 
Code,  as  amended.  St.  1895,  p.  262.  The 
statute  declares  a  violation  of  any  of  the 
various  provisions  of  that  section  to  be  a 
misdemeanor,  and  further  declares  that  any 
person  found  guilty  of  a  violation  of  any 
of  its  provisions  shall  be  fined  in  a  sum  not 
less  than  $100,  or  be  imprisoned  in  a  county 
jail  in  the  county  In  which  the  conviction 
shall  be  had  not  less  than  100  days,  or  be 
punished  by  both  such  fine  and  imprison- 
ment. The  minimum  punishment  only  be- 
ing prescribed  by  the  section,  the  justice's 
court  had  no  jurisdiction  to  try  a  defendant 
charged  with  a  violation  of  its  provisions. 
The  jurisdiction  of  a  Justice's  court  is  lim- 
ited to  those  cases  where  the  punishment  by 
imprisonment  cannot  exceed  six  months,  nor 
the  fine  exceed  $500.  This  case  does  not 
come  within  that  class,  for  the  punishment 
administered  in  cases  prosecuted  under  this 
section  may  be  much  greater.  The  district 
attorney  invokes  the  aid  of  section  19  of  the 
Penal  Code,  but  it  is  clear  he  gets  no  relief 
there.  That  section,  by  its  terms,  is  only 
applicable  to  cases  where  no  different  pun- 
ishment is  prescribed,  and  here  a  different 
punishment  Is  prescribed.  For  the  forego- 
ing reasons,  the  prisoner  is  discharged. 


(U4  CaL  M7) 
In  re  WHARTON.     (Or.   147.) 
(Supreme  Court  of  California.     Sept.  23,  1896.) 

AtTORNBTS — DlSBAKMBNT. 

It  is  no  objection  to  a  disbarment  proceed- 
ing by  the  court  nnder  Code  Civ.  Proc.  §  287, 
that  the  matter  charged  as  violation  of  profes- 
sional obligations  constitutes  a  felony,  and  that 
he  has  not  yet  been  tried  by  a  criminal  court. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  A.  P.  Catlin,  Judge. 

Disbarment  proceedings  against  Z.  F. 
Wharton.  His.  license  was  revoked,  and  be 
appeals.    Affirmed. 

J.  H.  Leggett,  W.  H.  Layson,  and  B.  C 
Hart,  for  appellant  S.  Solon  Holl,  W.  P. 
Harlow,  and  Clinton  L.  White,  for  respond- 
ent 

GAROUTTE,  J.  This  appellant,  an  attor- 
ney at  law,  was  charged  by  accusation  before 
the  superior  court  of  the  county  of  Sacra- 
mento with  violating  bis  obligations  as  an  at- 
torney; and  after  issue  Joined,  upon  a  hear- 
ing, he  was  found  guilty  of  the  charges  filed 
against  him,  and  his  license  as  a  practicing 
attorney  revoked.  An  appeal  to  this  court 
being  accorded  by  section  287  of  the  Code  of 
Civil  Procedure,  the  matter  is  now  here  for 
consideration. 
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The  main  charges  against  Wharton,  as  In- 
dicated by  the  accusation,  may  be  briefly  and 
substantially  stated  as  follows:  "(!)•  As  at- 
torney for  plaintiff  in  the  divorce  action  of 
Hoxie  Ts.  Hoxle,  commenced  In  the  superior 
court  of  the  county  of  Sacramento,  Wharton, 
in  violation  of  his  oath  and  duty  as  an  at- 
torney, and  to  mislead  the  court,  exhibited 
to  the  court,  and  flied,  as  genuine,  a  false  and 
fraudulent  atfidavit  of  service  of  summons,  to 
which  the  name  of  one  Peter  Stortz  was  at- 
tached; that  the  defendant  Hoxle  had  not 
1}een  a  resident  of  Sacramento  county  for  more 
than  two  years,  and  was  not  In  the  county, 
and  personal  service  of  the  summons  Could 
not  be  made  on  him  in  that  county,  and  his 
whereabouts  was  unknown,  all  of  which  was 
well  known  to  said  Wharton.  In  fact,  the 
summons  was  nev«  served  on  Hoxie,  either 
"by  personal  service  or  by  publication,  nor  did 
he  ever  appear  In  the  action.  Wharton  ob- 
tained Stortz'  signature  by  leading  the  latter 
to  believe  he  was  signing  a  receipt,  and  then, 
upon  the  false  af&davlt,  procured  the  default 
of  Hoxle  to  be  entered.  Induced  the  court  to 
accept  the  affidavit  as  genuine,  had  the  case 
tried,  and  a  decree  rendered  In  favor  of  plain- 
tiff, purporting  to  dissolve  the  marriage  be- 
tween plaintiff  and  defendant.  (2)  The  ac- 
<<u8atlon  further  shows  that,  In  1885,  Whar- 
ton, acting  as  his  own  attorney,  filed  In  court 
a  complaint  in  which  he,  as  plaintiff,  sought 
a  decree  of  divorce  from  his  wife,  Hattie 
Wharton.  He  returned  the  summons  in  this 
•case  with  a  false  and  fraudulent  affidavit  of 
service  attached  to  it,  also  signed  by  Peter 
Stortz,  the  latter  being  led  to  believe  by  Whar- 
ton that  he  was  signing  his  name  as  a  wit- 
ness to  a  will.  Upon  this  fraudulent  affidavit, 
Wharton  caused  the  default  of  his  wife  to  be 
entered  in  the  action,  the  same  as  if  she  had 
"been  served  with  the  summons  and  had  failed 
to  appear  within  the  time  allowed  by  law. 
He  also  induced  the  court  to  accept  the  fraud- 
ulent affidavit  as  genuine,  and  he  called  the 
■case  for  trial  the  same  as  if  the  defendant  In 
the  case  had  been  regularly  served  with  sum- 
mons and  copy  of  the  complaint,  and  had 
made  default."  The  trial  court  found  both  of 
these  charges  made  out  by  the  evidence  be- 
jrond  a  reasonable  doubt;  and  that  these  acts 
•of  the  accused  are  in  law  amply  sufficient  to 
demand  his  discontinuance  of  the  practice  of 
the  law  there  is  no  doubt. 

The  accused  has  brought  the  evidence  of  the 
trial  here  in  bulk,  and,  after  a  careful  perusal 
of  it,  we  are  entirely  satisfied  that  the  findings 
of  the  court  are  fully  supported  therein.  The 
-general  reputation  of  the  accused,  and  also 
that  of  the  principal  witness  against  him, 
were  largely  involved  in  the  Investigation. 
Again,  the  evidence  upon  various  branches  of 
the  case  was  contradictory;  and  for  this  rea- 
son, as  to  the  facts,  the  case  was  pre-eminent- 
ly one  for  the  trial  Judge,  whose  conclusions 
■we  would  not  readily  disturb. 

It  is  further  insisted  that  the  accusation 
tiled  against  the  accused  contains  a  charge 


amounting  to  a  felony,  and  that  recourse 
should  first  be  had  to  the  criminal  courts  for 
a  trial  of  that  charge,  before  this  proceeding 
could  be  inaugurated.  There  is  nothing  in 
ihls  contention.  For  a  full  consideration  of 
this  identical  question,  we  refer  to  Ex  parte 
Tyler,  107  Cal.  T8,  40  Pac.  83..  Neither  is  the 
accused  entitled  to  a  trial  by  Jury.  The  stat- 
ute (Code  Civ.  Proc.  {  297)  provides  for  a  trial 
by  the  court,  and  the  constitutionality  of  that 
section  Is  beyond  question. 

There  are  a  few  pther  matters  urged  by  the 
appellant  why  this  Judgment  should  be  re- 
versed; but,  after  careful  consideration,  we 
consider  them  of  minor  Importance,  and  whol- 
ly insufficient  as  grounds  for  a  retrial  of  the 
cause.    Judgment  affirmed. 

We  concur:  HARRISON,  J.;  HENSHAW, 
J.;  McFARLAND,  J.;  TEMPLE,  J. 


01*  Cal.  390) 
ORANGE  COUNTY  v.  LOS  ANGELES 
COUNTY.     (No.  19,492.) 

(Supreme  Court  of  California.     Sept.  28,  1896.) 

Division  op  Couxtiks— Adjostmbst  o»  Assets — 
AWAKD  OP  CoMMissioNBRS— Effect— Author- 
ity OF  CoUKT  TO  CORRKCT  UlSTAKE. 

1.  Act  March  11,  1889,  creating  O.  county  out 
of  a  part  of  L  county,  provides  that  certain 
commissioners  shall  ascertain  and  adjust  the  re- 
spective liabilities  of  the  two  counties.  Hdd, 
that  the  commissioners  are  charged  by  such 
statute  with  the  performance  of  quasi  judicial 
duties,  and  an  award  by  them  is  not  a  bar  to 
a  future  action  for  a  demand,  not  actually  sub- 
mitted to  nor  adjudicated  by  them,  though  it 
was  in  existence  whon  the  submission  was 
made,  and  though  the  agreement  was  to  submit 
all  demands. 

2.  Act  March  11,  1889,  creating  O.  county  out 
of  a  part  of  L.  county,  provides  that  the  com- 
missioners shall  ascertam  and  adjudge  the  in- 
debtedness between  the  two  counties.  Beld, 
that  where  such  commissioners  by  mistake,  and 
because  they  did  not  know  of  the  existence  of  a 
certain  asset  consisting  of  an  indebtedness  due 
L.  county  from  the  state,  omitted  to  take  it  in- 
to consideration  in  adjusting  the  assets  and  in- 
debtedness of  such  counties,  the  court  had  no 
authority  to  adjust  the  matter,  but  it  must  be 
done  by  the  legislature. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Ventara  county; 

B.  T.  Williams,  Judga 

Action  by  the  county  of  Orange  against 
the  connty  of  Los  Angeles  to  recorer  from 
defendant  a  certain  sum  alleged  to  be  due 
plaintiff  as  Its  proportion  of  a  sum  received 
from  the  state  as  repayment  of  money  ex- 
pended by  Los  Angeles  county  In  providing 
for  the  support  of  aged  persons  In  Indigent 
circumstances  between  June  30,  1883,  and 
March  11,  1889,  prior  to  the  formation  of 
Orange  county  out  of  a  part  of  Los  Angeles 
county.  From  a  judgment  in  favor  of  de- 
fendant after  plaintlCTs  refusal  to  amend 
the  complaint  on  a  demurrer  being  sustained 
thereto,  plaintiff  appeals.     Affirmed. 

James  G.  Scarborough,  for  appellant.    H. 

C.  Dillon,  for  respondent 
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BELCHER,  C.  This  is  an  action  to  re- 
cover from  the  defendant  the  sum  of  $1,- 
003.70,  alleged  to  be  the  plaintiffs  propor- 
tion of  $19,032.43  received  from  the  state  of 
California  as  repayment  of  money  expended 
by  Ix>s  Angeles  county  in  providing  for  the 
support  of  aged  persons  in  indigent  circum- 
stances between  the  30th  day  of  June,  1883, 
and  the  11th  day  of  March,  1889.  A  general 
demurrer  to  the  complaint  was  interposed 
and  sustained,  and,  plaintiff  declining  to 
amend,  judgment  went  for  defendant,  from 
which  the  plaintiff  appeals. 

The  facts  alleged  in  the  complaint  are,  in 
substance,  as  follows:  Orange  county  was 
created  out  of  territory  which  had  consti- 
tuted a  part  of  Los  Angeles  county,  under 
the  provisions  of  an  act  of. the  legislature 
approved  March  11,  1889.  After  its  organ- 
ization was  completed,  commissioners  were 
appointed,  as  required  by  the  act,  to  ascer- 
tain and  adjust  the  respective  liabilities  of 
the  two  counties.  On  June  9,  1890,  the  com- 
missioners made  a  detailed  report  of  the 
facts  ascertained  by  them,  showing,  among 
other  things,  that  the  amount  due  from 
Orange  county  to  Los  Angeles  county,  on 
March  11,  1880,  was  $15,581.  This  amount 
was,  however,  by  a  supplemental  report  re- 
duced by  deducting  therefrom  $1,500,  and 
the  balance  so  found  to  be  due  was  there- 
after paid  by  plaintiff  to  defendant.  In 
March,  1802,  the  defendant  received  from 
the  state  of  California  the  sum  of  $19,032.43 
as  aid  granted  by  the  state,  and  as  repay- 
ment of  money  expended  by  defendant  in 
providing  for  the  support  of  aged  persons 
in  indigent  circumstances  for  the  period  of 
time  from  the  30th  day  of  June,  1883,  to  the 
11th  day  of  March,  1889.  The  money  so  re- 
ceived by  defendant  was  not  included  in 
the  division  of  the  assets  between  the  plain- 
tiff and  defendant  by  tlie  said  commission- 
ers, and  it  is  alleged,  on  information  and  be- 
lief, that  the  claim  against  the  state  for  such 
money  was  not  known  to  exist  by  either  of 
the  parties  to  the  action  or  by  the  said  com- 
missioners at  the  time  said  division  of  as- 
sets was  made.  Under  the  provisions  of 
snld  act,  and  under  the  proportion  estab- 
lished by  said  commissioners,  plaintiff  is  en- 
titled to  a  little  more  than  one-tenth  of 
said  money  as  its  share  and  proportion  there- 
of, amounting  to  $1,903.70,  for  which  sum 
defendant  is  indebted  to  plaintiff  as  for 
money  had  and  received,  with  interest  there- 
on. On  the  2.'>th  of  April,  1892,  plaintiff  pre- 
sented to  the  board  of  supervisors  Of  de- 
fendant and  filed  its  claim,  duly  verified 
and  itemized,  for  the  sum  of  money  last 
named,  and  the  same  was  disallowed  by 
said  board  in  Dcceml>er  following,  and  no 
part  thereof  has  ever  been  paid  to  plaintiff, 
but  the  whole  tliereof  with  Interest  remains 
due  and  unpaid. 

By  section  7  of  the  act  to  create  Orange 
county  it  is  provided  that:  "They  [the  com- 
missioners] shall  ascertain  the  total  amount 


of  indebtedness  of  Loe  Angelee  county  ex- 
isting at  the  time  this  act  takes  effect,  and 
also'  the  total  value  of  all  assets  of  said 
county,  including  real  estate,  buildings  and 
bridges  erected  or  in  progress  of  erection, 
money  and  solvent  credits  of  whatever  na- 
ture, and  any  other  property  belonging  to 
the  said  county  of  Los  Angeles.  They  shall 
also  ascertain  the  assessed  value  of  all  prop- 
erty in  Los  Angeles  county  under  the  as- 
sessment made  in  1888,  and  also  the  assessed 
value  of  the  property  under  the  same  as- 
sessment assessed  in  the  territory  hereby 
set  apart  to  form  Orange  county.  They  shall 
then  find  the  balance  of  the  total  assets  and 
Indebtedness  of  Los  Angeles  county,  and,  if 
there  is  a  balance  of  indebtedness  against 
said  county,  the  same  shall  be  divided  be- 
tween the  two  counties  according  to  the  fol- 
lowing proportion:  •  •  •  said  commis- 
sioners shall  then  certify  forthwith  to  the 
respective  boards  of  supervisors  of  said 
counties  of  Orange  and  Los  Angeles  such 
amounts  of  the  said  indebtedness  due  from 
Orange  county,  together  with  the  ascer- 
tained value  of  all  bridges  and  other  prop- 
erty estimated  and  reckoned  among  the  as- 
sets of  Los  Angeles  county,  as  aforesaid, 
erected  or  purchased  by  county  funds,  and 
situate  in  Orange  county,  which  property 
shall  be  charged  to  the  new  county,  and  the 
amount  thereof  shall  be  an  indebtedness  to 
Los  Angeles  county,  and  shall  thereupon  be- 
come the  property  of  said  Orange  county. 
In  case  said  commissioners  shall  find  a  bal- 
ance of  assets  of  Los  Angeles  county  over 
and  above  its  liabilities,  they  shall  belong 
to  Orange  county  by  the  proportion  afore- 
said, and  shall  certify  the  same  to  the  said 
boards  of  supervisors,  together  with  the 
value  of  the  bridges  and  other  property  as 
aforesaid;  and  if  the  amount  of  said  bal- 
ance of  assets  belonging  to  Orange  county 
is  less  than  the  value  of  said  property,  then 
the  difference  between  the  two  amounts 
shall  be  assumed  and  paid  by  Orange  coun- 
ty to  Los  Angeles  county;  but  If  said 
amount  Is  greater  than  the  value  of  said 
property,  then  Los  Angeles  county  shall  pay 
the  difference  between  the  two  amounts  to 
said  Orange  county."  In  this  state  the  leg- 
islature has  power  to  change  the  boundaries 
of  counties,  to  consolidate  two  or  more  coun- 
ties into  one,  and  to  create  a  new  county 
out  of  the  territory  of  one  or  more  previous- 
ly existing  counties,  subject  only  to  the  limi- 
tations expressed  in  article  11  of  section  3 
of  the  constitution.  And,  as  said  in  Los 
Angeles  Co.  v.  Orange  Co.,  97  CaL  331,  32 
Pac.  316:  "It  has  been  established  by  an 
unvarying  line  of  decisions  that,  upon  the 
creation  of  a  new  county  out  of  the  terri- 
tory of  another,  the  legislature.  In  the  ab- 
sence of  constitutional  restrictions,  may 
make  such  provision  with  reference  to  the 
public  property  and  debts,  or  their  division, 
as  to  it  may  seem  just;  and  that,  in  the 
absence  of  any  provision  in  reference  there- 
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to,  the  old  county  will  be  entitled  to  retain 
all  public  property  and  assets,  except  sucli 
public  buildings  and  structures  as  He  with- 
in the  territory  of  the  new,  and  will  also 
be  liable  for  ail  Its  prior  obligations."  As- 
suming, as  we  must,  that  the  money,  a  por- 
tion of  which  is  sought  to  be  recovered  In 
this  action,  was  paid  to  the  defendant  as 
alleged  in  the  complaint,  the  payment  must 
have  been  made  under  and  in  pursuance  of 
the  provisions  of  an  act  of  the  legislature 
passed  In  1883  (St.  1883,  p.  380),  and  of  sec- 
tion 22  of  article  4  of  the  constitution.  San 
Francisco  v.  Dunn,  69  Cal.  73,  10  Pac.  191; 
Yolo  Co.  V.  Dunn,  77  Cal.  133,  19  Pac.  262. 
Clearly,  then,  the  money  collected  in  1892 
was  due  and  collectible  on  March  11,  1889, 
and  it  constituted  a  part  of  the  assets  of 
defendant,  which'  might  have  been  taken 
into  account  and  apportioned  by  the  com- 
missioners, thus  reducing  the  indebtedness 
of  defendant  to  the  extent  of  its  proportion 
thereof.  It  was  not  taken  into  account,  it 
appears,  because  the  existence  of  such  a 
claim  against  the  state  was  not  known  to 
the  plaintiff  or  defendant,  or  to  the  .commis- 
sioners at  the  time  the  division  of  assets 
was  made. 

The  question,  then,  is,  can  the  plaintiff  re- 
sort to  the  courts,  and  maintain  an  action  to 
recover  its  proportion  of  the  overlooked 
claim,  as  money  had  and  received  to  Its  use? 
It  is  contended  for  the  respondent  that  the 
matters  set  up  In  the  complaint  are  res  Judi- 
cata: that  the  commissioners,  In  making  the 
division  of  assets  between  the  counties,  acted 
in  a  Judicial  capacity,-  and  that  their  report 
had  the  force  and  effect  of  a  Judgment  astoall 
matters  which  were  or  might  have  been  con- 
sidered and  passed  upon  by  them,  and  hence 
that  the  plaintiff  Is  estopped  from  claiming 
the  relief  here  sought.  On  the  other  hand. 
It  is  contended  for  the  appellant  that  the 
commissioners  were  required  to  perform  only 
ministerial  duties,  and  that  at  most  they  act- 
ed only  in  a  quasi  Judicial  capacity,  like  ar- 
bitrators or  referees,  and  their  report  was  not 
conclusive  or  binding  as  to  any  matters  not 
actually  considered  and  passed  upon  by 
them.  We  think  the  commissioners  were 
charged  with  the  performance  of  quasi  Judi- 
cial duties  which  were  substantially  the 
same  as  those  Imposed  upon  arbitrators. 
Their  report  should,  therefore,  be  treated  as 
the  award  of  arbitrators  would  be.  What, 
then,  was  the  effect  of  the  report?  In  some 
of  the  states  it  has  been  held  that,  after  a 
submission  to  arbitrators  of  all  demands  of 
the  parties  against  each  other,  and  an  award 
thereon,  the  award  is  a  conclusive  bar  to  an 
action  for  any  demand  subsisting  at  the  time 
of  the  submission  and  award,  though  the  de- 
mand for  which  the  action  Is  brought  was  by 
mistake  omitted  to  be  laid  before  the  arbi- 
trators, or  intentionally  withheld,  and  was 
not  considered  or  decided  on  by  them.  The 
preponderance  of  authority  is,  however,  op- 
posed to  this  view.    "It  is  g^ieraUy  held  that 


an  award  wiU  not -operate  as  a  bar  to  a  fu- 
ture action  for  a  demand  which  was  not  ac- 
tually submitted  to  the  arbitrators,  nor  ad- 
judicated by  them,  notwithstanding  It  was 
in  existence  when  the  submission  was  made, 
and  although  the  agreement  was  to  submit 
aU  demands."  2  Black,  Jndgm.  $  526,  and 
cases  cited. 

But,  conceding  this  to  be  so,  still  the  ques- 
tion remains,  can  the  courts  interfere  in  a 
case  like  this?  In  Commissioners  v.  Bunker, 
16  Kan.  498,  it  was  said:  "Where  a  county 
is  divided,  the  rule  for  the  division  and  ap- 
portionment of  the  debts  and  property  be- 
tween such  county  and  detached  territory 
belongs  exclusively  to  the  legislature,  and 
not  to  the  courts;  and,  when  the  legislature 
has  determined  how  the  debts  and  property 
shall  be  divided  and  apportioned,  the  courts 
cannot  interfere."  In  creating  the  county 
of  Orange,  the  legislature  determined  how 
the  debts  and  property  of  Los  Angeles  coun- 
ty should  be  divided  and  apportioned,  as  it 
had  full  power  to  do.  The  act  prescribed 
the  limits  of  each  county's  rights  and  the 
methods  by  which  they  were  to  be  ascertain- 
ed. In  performing  their  duties  the  commis- 
sioners, doubtless  Intended  to  make  the  divi- 
sion as  required,  and,  if  they  failed  to  do  so, 
the  failure  arose  through  mistake.  The  mis- 
take was  one,  however,  which.  In  our  opin- 
ion, can  be  corrected  by  legislative  action 
only,  and  not  by  the  courts.  The  courts  are 
without  authority  to  adjust  matters  of  this 
character  between  counties.  We  conclude, 
therefore,  that  the  demurrer  to  the  com- 
plaint was  properly  sustained,  and  that  the 
Judgment  should  be  at&rmed. 

I  concur:    SBARDS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


014  Ckl.  240 

SACRAMENTO  COUNTY  v.  COLGAN, 

Controller.     (Sac.  95.) 

(Supreme  Court  of  California.     Sept.  16,  1896.) 

Repeal  of  Statotb— Tax  Collector— Compbssa- 

TIOS. 

1.  Act  March  5,  1870  (St.  1869-70.  p.  148), 
entitled  "An  act  to  regulate  fees  of  officers  and 
salaries  of  certain  officers,"  etc.,  provided  (sec- 
tion 13)  that  the  tax  collectors  of  the  several 
counties  should  receive  for  the  collection  of  state 
and  county  taxes,  except  taxes  for  school  pur- 
poses, 6  per  cent,  on  the  first  $10,000  collected, 
4  per  cent,  on  all  over  that  sum  and  less  than 
120,000,  and  2  per  cent,  on  all  over  the  latter 
amount.  Act  1874  (St.  1873-74,  p.  204),  fix- 
ing the  compensation  of  officers  in  Sacramento 
county,  provided  (section  9)  that  the  tax  collect- 
or of  said  county  should  have  1  per  cent,  on  all 
state  and  county  taxes  collected  by  him,  to  be 
retained  out  of  the  moneys  so  collected;  and 
section  IS  declared  that  the  act  of  1870  (setting 
out  its  title),  "so  far  as  it  relates  to  the  county 
of  Sacramento,  and  all  acts  and  parts  of  acts 
in  conflict  with  the  provisions  of  this  act,  so 
far  as  they  apply  to  the  county  of  Sacramento, 
are  hereby   repealed."     EOd,  that  the  act  of 
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1874  repealed  th«  earlier  act,  as  to  the  commis- 
sions to  be  retained  by  the  collector  of  Sacra- 
mento county. 

2.  Act  1874,  i  9  (St.  1873-74,  p.  204),  pro- 
Tided  that  the  tax  collector  of  Sacramento  coun- 
ty should  retain  out  of  all  state  and  county  tax- 
es collected  by  him  1  per  cent,  of  said  amount. 
Act  March  30,  1874  (St.  1873-74,  p.  909),  sub- 
sequently passed  at  the  same  legislative  ses- 
sion, made  the  sheriff  of  Sacramento  county  ex 
officio  tax  collector,  and  fixed  his  salary  as  such 
at  a  stipulated  sum  per  annum,  "and  five  per 
cent,  commissions  upon  all  delinquent  taxes  by 
him  collected,  and  the  per  cent,  now  allowed 
the  tax  collector  for  the  collection  of  licenses,  in 
full  for  all  services  rendered  by  him  or  his  dep- 
uty as  such  coUejtor."  Held,  that  the  effect  of 
the  last  act  was  to  entitle  the  county  to  receive, 
and  retain  to  its  own  use,  such  commissions  as 
the  collector  would  otherwise  have  been  entitled 
to  take  and  use,  had  a  salary  not  been  substi- 
tuted for  fees,  to  wit,  the  1  per  cent,  allowed  by 
the  first  act. 

3.  Where  a  county  officer,  whose  compensa- 
tion is  derived  wholly  or  in  part  from  fees  col- 
lected by  him,  is  placed  upon  a  fixed  salary,  the 
fees  formerly  retained  by  such  officer  are  still 
to  be  collected  by  him,  but  are  to  be  paid  over 
to  the  county  treasury.  Smith  v.  Dunn,  8  Pac. 
625,  68  Cal.  54,  appUed. 

Department  2.  Appeal  from  sup»lor  court, 
Sacramento  county;  A.  P.  OaUin,  Judge. 

Petition  by  the  oounty  of  Sacramento  for  a 
writ  of  mandate  to  B.  P.  Colgan,  controller 
of  the  state  of  California.  Prom  a  judgment 
denying  the  writ,  petitioner  appeals.  Af- 
firmed. 

Albert  M.  Johnson  and  William  M.  Sims,  for 
petitioner.  Atty.  Gen.  Fitzgerald,  tor  respond- 
ent. 

HEXSHAW,  J.  This  is  an  action  In  man- 
date against  the  controller  of  the  state,  to  com- 
pel him,  in  the  next  settlement  to  be  made  by 
him  with  the  treasurer  of  the  county  of  Sacra- 
toento,  to  allow  the  treasurer  to  retain,  out  of 
any  moneys  then  In  his  hands  and  belonging 
to  the  state,  the  sum  of  ?32,660.10.  This 
amount  plaintiff  claims  to  be  due  it  as  commis- 
sions for  collecting  state  taxes  for  the  years 
187C  to  1802,  inclusive.  The  claim  was  pre- 
sented under  a  receiit  act  of  the  legislature,  en- 
titled "An  act  authorizing  the  allowance,  set- 
tlement and  payment  of  claims  of  counties 
against  the  state,"  approved  March  9,  1893 
(St.  1893,  p.  109).  The  trial  court  found 
against  the  claim  of  plalntifF,  and  from  its 
Judgment  this  appeal  is  taken. 

In  1870  there  was  in  force  an  act  entitled 
"An  act  to  regulate  fees  of  office  and  sal- 
aries of  certain  officers,  and  to  repeal  certain 
other  acts  in  relation  thereto."  St.  1869-70,  p. 
148.  Section  1  of  that  act  provided,  "Fees  and 
salaries  are  allowed  to  the  officers  hereinafter 
named,  *  •  •  and  such  officers  may  lawful- 
ly charge,  demand  and  receive  the  same  to  their 
own  use  and  benefit."  Section  13  of  the  act 
provided  that  the  tax  collectors  of  the  several 
coimties  shall  receive  for  the  collection  of  state 
and  count}-  taxes,  except  taxes  for  school  pur- 
poses, 0  per  cent  on  the  first  $10,000  collected, 
4  per  cent,  on  all  over  $10,000  and  under  $20,- 
000,  and  2  por  cent,  on  all  over  $20,000.  In 
1874  the  legislature  passed  another  act,  en- 


titled "An  act  to  regulate  the  fees  of  office* 
and  to  fix  the  compensation  of  the  county  of- 
ficers In  the  county  of  Sacramento."  St.  1873- 
74,  p.  204.  Section  9  of  this  act  provided  that 
"the  tax  collector  of  said  county  is  allowed 
one  per  cent  on  all  state  and  county  taxes  col- 
lected by  him  •  •  •  which  said  percentage 
shall  be  reitained  by  him  out  of  the  moneys  so 
collected  as  aforesaid."  Section  18  provided, 
"An  act  entitled  'An  act  to  regulate  fees  of  of- 
fice and  salaries  of  certain  officers,  and  to  re- 
peal certain  other  acts  In  relation  thereto,'  ap- 
proved March  fifth,  one  thousand  eight  hun- 
dred and  seventy,  •  •  •  so  far  as  It  relates 
to  the  county  of  Sacramento,  and  all  acts  and 
Iiarts  of  acts  in  conflict  with  the  provisions  of 
this  act,  so  far  as  they  apply  to  the  county  of 
Sacramento,  are  hereby  repealed."  On  March 
30,  1874,  the  legislature  ifassed  still  another 
act,  entitled  "An  act  In  relation  to  the  govern- 
ment of  the  county  of  Sacramento."  St.  1873- 
74,  p.  909.  Under  this  act  the  sheriff  was 
made  ex  officio  tax  collector,  and  by  section  2 
his  salary  as  ex  officio  tax  collector  was  fixed 
at  "$1,500  per  annum  and  five  per  cent,  com- 
missions upon  all  delinquent  taxes  by  him  col- 
lected, and  the  per  cent,  now  allowed  the  tax 
collector  for  the  collection  of  licenses,  in  full  for 
all  services  rendered  by  him  or  his  deputies  as 
such  tax  collector."  In  Smith  v.  Dunn,  68  CaL 
64,  8  Pac.  625,  It  w.i8  held  that  where  a  public 
officer,  whose  compensation  had  formerly  been 
derived  wholly  or  in  part  from  fees  by  him 
collected,  was  placed  upon  a  fixed  salary,  the 
fees  formerly  retained  by  the  official  are  still 
to  be  collected  by  him,  but  are  to  be  paid  over 
into  the  treasury  of  the  county.  By  the  last 
legislative  enactment  above  cited,  the  compen- 
sation  of  the  tax  collector  was  fixed,  and  that 
compensation  was  declared  to  be  "in  full  for 
all  services,"  whether  rendered  by  him  to  the 
state  or  to  the  county.  Nevertheless,  that  the 
state  might  bear  its  equitable  portion  of  the 
expense  of  the  collection  of  its  own  taxes,  the 
county  was  still  entitled  to  receive  such  com- 
missions as  had  formerly  been  allowed  by  the 
state  to  the  tax  collector. 

The  sole  question  presented  upon  this  appeal 
is  whether,  in  the  case  of  Sacramento  county, 
and  under  the  laws  above  set  forth,  that  com- 
mission should  be  the  1  per  cent,  which  the 
county  has  In  the  ra^t  demanded  and  collected 
from  the  state  under  the  act  of  1874,  or  should 
be  the  6,4,  and  2  per  cent,  contemphited  by  the 
earlier  act  of  1870.  The  trial  court  held  that 
the  act  of  1870  had  been  repealed  by  the  later 
act  of  1874.  Of  the  soundness  of  Its  conclusion 
In  this  regard,  we  entertain  no  doubt.  A  read- 
ing of  the  two  acts  shows  that  both  in  title  and 
In  contents,  they  deal  with  the  same  subject- 
matter.  Under  each  act  the  tax  collector  was 
to  be  compensated  for  his  services  to  the  state 
by  being  allowed  to  retain  a  named  percentage 
of  the  taxes  by  him  collected.  Both  acts,  then, 
deal  with  the  compensation  of  the  tax  collector. 
The  provisions  fixing  compensation  under  the 
later  act  are  different  from,  and  repugnant  to, 
the  provisions  of  the  earlier  one.     The  later 
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act.  In  express  terms,  is  made  applicable  to  tbe 
county  of  Sacramento;  and.  If  this  were  not 
enough  to  show  the  legislative  Intent  that  the 
two  acts  should  not  and  could  not  be  construed 
together,  there  Is  an  express  provision  In  the 
act  of  lS74callIng  direct  attention  to  the  act  of 
1870,  by  Its  title,  and  repealing  It,  so  fftr  as  it 
applied  to  tlie  county  of  Sacramento,  or  con- 
.flicted  with  the  terms  and  provisions  of  the  lat- 
er act.  Even  If  the  act  of  March  30, 1874,  be 
treated  as  an  act  In  effect  amendatory  and 
supplemental  to  the  earlier  act  passed  at  the 
same  session  of  the  leglslatore,  the  condition  of 
atEalrs  Is  not  changed.  The  sherlflF,  as  ex  of- 
ficio tax  collector,  is  put  upon  a  fixed  salary. 
The  county  Is  entitled  to  receive  and  retain  to 
its  own  use  such  commissions  as  the  tax  col- 
lector would  otherwise  have  been  entitled  to 
take  and  use,  had  a  salary  not  been  substitut- 
ed for  fees.  Those  commissions  or  fees  would 
still  be  the  1  per  cent  allowed  by  the  act  of 
1874.  The  Judgment  appealed  from  Is  affirm- 
ed. 

We  concur:    McFARLAND,  J.;  TEMPLE,  J. 


(Ul  Cal.  371) 

ROSSI  V.  SUPERIOR  COURT  OP  SAN 

JOAQUIN  COUNTY.     (Sac.  230.) 

(Supreme  Conrt  of  California.    Sept.  26,  1896.) 

Appeal  fkom  Jvstice's  Codrt— Issues  Triable — 

Effect  of  Appeal— Intekvbktion. 

1.  In  on  action  in  justice's  court  to  recover  on 
a  claim  for  labor  assigned  to  i>lBinti3,  defend- 
ant answered  by  a  general  denial,  and  a  com- 
plaint in  intervention  was  filed,  in  which  the 
intervener,  after  denying  the  averments  of  the 
comqlnint,  alleged  that  m  another  suit  be  had 
gitrnished  tbc  debt  of  defendant  to  plaintiff's  as- 
signor, and  a^ked  for  judgment.  Plaintiffs  de- 
mnrrer  to  this  complaint  was  overruled,  and  the 
jastice  entered  the  default  of  the  original  parties 
for  failure  to  answer  in  intervention,  but  denied 
intervener's  motion  for  judgment  on  the  de- 
fault; and  on  the  trial  the  issues  were  found  for 
intervener,  and  judgment  rendered  in  his  favor 
against  defendant,  and  in  favor  of  defendant 
and  Hgalnst  plaintiff  for  his  costs,  whereupon 
plaintiff  appealed,  flrld,  that  plaintiff  had  a 
right  to  have  the  superior  court  pass  on  the  suf- 
ficiency of  his  demurrer  without  any  statement 
of  the  case,  and  also  to  have  all  the  issues  of 
fact  prespnted  btlow  tried  anew. 

2.  In  talting  such  appeal,  plaintiff  properly 
served  notice  thereof  on  both  defendant  and  in- 
tervener, who  were  "adverse  parties,"  each  of 
them  having  denied  the  allegations  of  the  com- 
plaint. 

3.  The  fact  that  intervener  had  garnished  the 
claim  in  his  suit  against  plaintiffs  assignor 
would  not  of  itself  authorize  him  to  defeat  plain- 
tifPs  right  of  recovery  against  defendant,  there 
being  nothing  to  show  that  intervener  had  es- 
tablished his  right  against  plaintiff's  assignor, 
or  recovered  judgment  in  his  action  against 
him. 

4.  The  effect  of  an  appeal  from  a  judgment 
of  a  justice'9  court  is  to  vacate  the  judgment 

Department  1.  Application  by  one  ItossI 
for  a  writ  of  prohibition  to  the  superior  court 
of  .Snn  .Toaquin  county  to  restrain  further 
proceedings  in  an  action  pending  in  said  court. 
Writ  denied. 

J.    B.    Webster   and  Chas.  Light,  for  peti- 
tioner.   Woods  &  Levlnsky,  for  respouaent. 
v.46i'.no.3— 12 


HARRISON,  J.  One  G.  Gianelll  com- 
menced an  action  In  the  justice's  court 
against  D.  J.  Hoult,  to  recover  the  sum  of 
$125  upon  a  claim  for  labor  performed  for  the 
defendant  by  one  Kass,  and  by  him  assigned 
to  the  plaintiff.  Hoult  answered  the  com- 
plaint, denying  all  its  allegations.  Before  tlie 
trial  of  the  action,  the  petitioner  herein  tiled 
a  complaint  In  intervention  In  the  justice's 
court.  In  which  he  denied  all  the  allegations 
in  the  complaint,  and  alleged  that  In  another 
action,  brought  by  him  in  the  justice's  court 
against  Kass,  be  had  attached  the  Indebted- 
ness of  Hoult  to  Kass,  and  asked  Judijniont 
that  plaintiff  take  nothing  by  the  action,  but 
that  Judgment  be  rendered  In  his  favor  for 
such  sum  as  might  be  found  due  from  Hoult 
to  B^ass.  A  demurrer  by  the  plaintiff  to  this 
complaint  was  overruled  by  the  justice,  and, 
before  the  day  fixed  for  the  trial,  the  Justice 
entered  the  defaiUt  of  the  plaintiff  and  de- 
fendant for  failure  to  answer  in  Intervention. 
The  court  denied  a  motion  by  the  intervener- 
for  Judgment  upon  this  default,  and,  upon  the 
trial  of  the  Issues,  witnesses  were  examined 
and  briefs  filed  on  behalf  of  the  Intervener 
and  the  plaintiff,  upon  which  the  court  found 
that  the  sum  of  $105  was  owing  from  Hoult 
to  Kass  at  the  time  of  the  garnishment,  and 
rendered  Judgment  in  favor  of  the  petitioner 
herein  against  Hoult  for  this  amount,  and  in 
favor  of  Hoult  and  against  the  plaintiff  for 
bis  costs.  The  plaintiff  thereupon  appealed 
to  the  superior  court  from  this  judgment,  and 
from  the  whole  thereof,  on  questions  of  l>oth 
law  and  fact,  serving  his  notice  of  appeal  up- 
on both  the  defendant  and  the  intervener. 
The  superior  court  overruled  the  plalutilf's 
demurrer  to  the  complaint  in  luterveutiun, 
and  plaintiff  thereupon,  under  leave  of  the 
court,  filed  an  answer  thereto,  in  which  lie 
denied  its  several  allegations.  The  court  hav- 
ing set  the  case  for  trial,  the  present  applica- 
tion has  been  made  for  a  writ  of  prohibition, 
restraining  it  from  all  further  proceedings  in 
the  action  so  far  as  It  relates  to  the  procet^d- 
Ings  had  by  reason  of  the  Intervention  of  the 
petitioner. 

Counsel  on  both  sides  have  assuuioJ  the 
right  of  a  Justice's  court  to  permit  a  com- 
plaint In  Intervention  to  be  filed  therein,  and 
our  conclusion  herein  has  been  reached  with- 
out determining  whether  such  right  exists. 
See,  however,  Code  Civ.  Proc.  §  925.  "An  in- 
tervention takes  place  when  a  third  person  Is 
permitted  to  become  a  party  to  an  action  or 
proceeding  between  other  persons,  either  by 
Joining  the  plaintiO.'  in  claiming  what  is 
sought  by  the  complaint,  or  by  uniting  with 
the  defendant  In  resisting  the  claims  of  the 
plaintiff,  or  by  demanding  anything  adverse- 
ly to  both  the  plaintiff  and  the  defendant." 
Id.  i  387.  In  the  present  case  the  intervener 
denied  all  the  allegations  in  the  complaint, 
and  thus  "united  with  the  defendant  in  resist- 
ing the  claim  of  the  plaintiff,"  and  created  is- 
sues between  him  and  the  plaintiff  in  addition 
to  those  between  the  defendant  and  the  plain- 
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tiff  wblch  were  tried  In  the  Justice's  court. 
Altbough,  after  overruling  the  plaintiff's  de- 
murrer to  the  complaint  In  Intervention,  the 
Justice  entered  his  default  for  falling  to  an- 
swer the  complaint,  yet  the  demurrer  itself 
shows  that  the  plaintiff  was  not  actually  "in 
default";  and  the  intervener  himself,  by  his 
denial  of  all  the  allegations  in  the  plaintiff's 
complaint,  raised  issues  of  fact  between  them 
which  the  Justice  was  required  to  try;  and 
that  a  trial  of  these  Issues  was  had  appears 
from  the  recital  in  the  Justice's  docket  that 
the  witnesses  who  were  produced  at  the  trial 
were  examined  by  the  counsel  for  the  Inter- 
vener. 

The  plaintiff  had  the  right  to  appeal  from 
the  Judgment  rendered  by  the  Justice,  and,  in 
taking  the  appeal,  was  required  to  serve  his 
notice  of  appeal  upon  the  "adverse  party," 
which  in  the  present  case  included  the  de- 
fendant and  the  Intervener,  each  of  them  hav- 
ing denied  the  allegations  In  his  complaint. 
If  It  should  be  conceded  that  the  filing  by  the 
plaintiff  of  an  answer  In  the  superior  court  to 
the  complaint  In  Intervention  was  unauthor- 
ized, yet  upon  his  appeal  plaintiff  had  the 
right  not  only  to  have  the  superior  court  pass 
upon  the  sufiSclency  of  bis  demurrer  to  the 
complaint  in  intervention,  without  any  state- 
ment of  the  case  (Southern  Pac.  R.  Co.  v.  Su- 
perior Court,  50  Cal.  471),  but  also  to  have  all 
the  issues  of  fact  that  had  been  presented  In 
the  Justice's  court  tried  anew  In  the  superior 
court.  The  effect  of  the  appeal  was  to  vacate 
the  Judgment  of  the  Justice's  court  against 
the  plaintiff  (Bullard  v.  McArdle,  98  Cal.  355, 
33  Pac.  193),  and  to  require  that  all  the  issues 
of  fact  between  him  and  the  Intervener,  as 
well  as  those  between  him  and  the  defendant, 
be  tried  anew  In  the  superior  court;  and,  if, 
upon  a  trial  of  these  Issues,  the  superior  court 
shall  determine  in  favor  of  the  plahitiff,  it 
will  be  authorized  to  render  a  Judgment  in  his 
favor  against  the  defendant,  notwithstanding 
the  intervention  of  the  plaintiff. 

The  complaint  of  the  intervener  does  not 
show  that  he  has  ever  established  his  claim 
against  Kass,  or  recovered  Judgment  in  his 
action  against  him;  and,  while  Hoult  might 
desire  to  protect  himself  against  the  effect 
of  the  garnishment  in  that  action,  such  gar- 
nishment would  not  of  Itself  authorize  the  in- 
tervener to  defeat  the  plaintiffs  right  of  re- 
covery against  Hoult.  The  application  for  the 
writ  is  denied. 


We     concur: 
FLEET,  J. 


GAROUTTE,      J.;     VAN 


(4  Kan.  App.  122) 

DUDLEY  et  al.   v.  BARNEY. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Sept  16,  1896.) 
New  Trial— Time  vor  Appuoatiox  —  Appbai<— 

FREDUHPTIOX — JUDIOIAt.  NOTIOB — 

Terms  or  Uoubt. 
1.  The  application  for  a  new  trial  most  be 
made  during  the  term  at  which  the  verdict  was 


rendered,  and  except  for  the  one  cause,  "newly- 
discovered  evidence,"  must  be  made  within  three 
days.  In  a  case  of  newly-discovered  evidence, 
if  "unavoidably  prevented''  (Code  Proc  {  308), 
it  can  be  made  after  the  expiration  of  the  three 
days,  bnt  not  beyond  the  term. 

2.  Where  the  record  fails  to  show  that  the 
motion  for  new  trial  was  filed  during  the  term 
at  which  the  verdict  was  rendered,  it  will  be 
presumed,  for  the  purpose  of  upholding  the  judg- 
ment of  the  court  below  and  the  ruling  upon  the 
motion,  that  it  was  not  made  in  time,  and 
was  for  that  reason  overmled. 

3.  This  court  cannot  take  notice  of  the  length 
of  terms  of  district  courts. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Action  between  Gulfotd  Dudley  and  another 
and  Anne  C.  Barney.  From  a  Judgment  for 
the  latter,  the  former  bring  error.    AtUrmed. 

W.  P.  Douthltt,  for  plaintiffs  in  error.  G.  O. 
Clemens,  for  defendant  in  error. 


GILKESON,  P.  J.  At  the  threshold  of  our 
examination  we  are  met  with  an  objection  to 
a  review  of  the  errors  alleged  in  this  acti<Mi, 
for  the  reason  that  "the  record  does  not  affirm- 
atively show  that  the  motion  for  a  new  trial 
was  filed  at  the  term  the  verdict  was  rendered, 
and  for  this  reason  it  must  be  presumed  that 
the  motion  was  overruled  because  not  filed  in 
thne."  Paragraph  4403,  Gen.  St.  1889  (sec- 
tion 308,  Code  Proc.),  provides:  "The  appli- 
cation for  a  new  trUil  must  be  made  at  the 
term  the  verdict,  report  or  decision  is  rendered, 
and  except  for  the  cause  of  newly-discovered 
evidence,  material  tot  the  party  applying, 
which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial, 
shall  be  within  three  days  after  the  verdict  or 
decision  was  rendered,  unless  unavoidably  pre- 
vented." As  we  understand  this  section,  the 
application  for  a  new  trial  must  be  made  dur- 
ing the  term  at  which  the  verdict  was  ren- 
dered, and  must,  except  for  the  one  cause  of 
"newly-discovered  evidence,"  be  made  within 
three  days.  In  case  of  newly-discovered  evi- 
dence, if  "unavoidably  prevented,"  it  can  be 
made  after  the  expiration  of  the  three  days,  but 
not  beyond  the  term.  This  seems  to  be  in 
harmony  with  the  decisions  of  the  supreme 
court  of  this  state  conatruing  this  section 
(Earls  V.  Earls,  27  Kan.  538;  Mercer  v.  Ring- 
er, 40  Kan.  189,  19  Pac.  670;  Powers  v.  Me- 
Cue,  48  Kan.  477,  29  Pac.  686;  Glass  Co.  v. 
Bailey,  51  Kan.  193,  32  Pac.  894);  and  it  seems 
to  be  the  construction  the  plaintiffs  in  error 
give  to  it.  The  record  shows  a  verdict  ren- 
dered November  8,  1890;  motion  for  new  trial 
filed  November  11,  1890;  and  nothing  further 
done  until  July  17,  1891.  So,  unless  this  court 
can  take  Judicial  notice  of  the  duration  of  the 
September  term,  A.  D.  1890,  of  the  district 
court  of  Shawnee  county,  the  record  not  show- 
ing that  the  motion  was  filed  "during  the  term 
at  which  the  verdict  was  rendered,"  it  will 
be  presumed,  for  the  purpose  of  upholding  the 
Judgment  of  the  court  bdow  and  the  ruling 
upon  the  motlcm  for  a  new  trial,  that  the  mo- 
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flon  was  not  made  In  time,  and  that,  there- 
fore, the  court  did  not  err  in  OTerrullng  it,  and 
that  all  errors  occorring  during  the  trial  were 
waived.  Hover  v.  Tenney,  27  Kan.  133;  Lu- 
cas V.  Sturr,  21  Kan.  480.  The  plaintiffs  in  er- 
ror conceded  this,  but  invoke  Judicial  knowl- 
edge and  appellate  presumption  to  aid  the  rec- 
ord. We  think  the  rule  is  the  other  way:  Ju- 
dicial knowledge  and  appellate  presumption 
are  indulged  only  In  aid  of  the  ruling  of  the 
court  below,  not  to  overthow  it. 

We  agree  with  plaintllls  in  error  that  this 
coort  wUl  take  judicial  notice  of  the  com- 
mencement of  the  terms  of  court,  but  we  have 
been  unable  to  find  any  authority  to  the  ef- 
fect that  an  appellate  court  will  take  judicial 
notice  of  the  duration  of  the  term  of  the  court 
below;  but,  on  the  contrary,  the  authorltlea 
are  the  other  way.  The  supreme  court  can- 
not take  judicial  notice  of  the  length  of  a  term 
of  the  court  of  common  pleas  (Kent  v.  Blerce, 
6  Ohio,  336);  and  it  is  certainly  well  settled 
in  this  state  that  error  Is  never  presumed;  It 
must  always  be  shown,  and,  if  not  affirma- 
tively shown.  It  will  be  presumed  that  none 
was  committed.  Aside  from  the  objection 
made  ^:^  the  defendant  in  error,  we  have  care- 
fully examined  the  record  in  this  case,  under 
the  assignments  of  error  presented  and  urged, 
and  faU  to  discover  any  reversible  ertor  there- 
in. The  Judgment  of  the  court  below  wIU 
therefore  be  affirmed.  All  the  Judges  concur- 
ring. 


U  Kan.  App.  60) 

HOME  INS.  CO.  T.  ATCHISON,  T.  &  S.  F. 
R.  CO. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept  9,  1896.) 
Railroads— FiBE  Set  bt  Locomotive— Aocidbst. 
There  is  no  liability  on  the  part  of  a  rail- 
road company  to  pay  to  an  insurance  company 
the  value  of  property  wblch  was  destroyed  by  a 
fire  set  out  by  said  railroad  company,  and  which 
the  insiu'ance  company  was  required  to  i>ay  to 
the  owner  by  virtue  of  a  certain  contract  of  in- 
miraoce.  when  the  fire  is  shown  to  have  been 
accidental. 
(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  the  Home  Insurance  Company 
against  the  Atchison,  Topeka  &  S.-inta  F6 
Railroad  Company  to  recover  dam/iges  for 
the  destruction  of  property  by  a  fire  set  by 
a  locomotive.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.     Affirmed. 

J.  B.  Larimer  and  E.  F.  Ware,  for  plaintiff 
in  error.  W.  Littlefield  and  A.  A.  Hurd,  for 
defendant  In  error. 

CLARK,  J.  One  David  R.  Clements  wis 
the  owner  of  a  dwelling  house  and  other 
property  located  about  150  feet  from  the 
center  of  the  railroad  track  of  the  Atchison, 
Topeka  &  Santa  F6  Railroad,  near  the  city 
of  Burlingame,  Osage  county.  On  March 
24,  1890,  this  property  was  destroyed  by  a 


fire  caused  by  the  defendant  in  error  in  op- 
erating its  railroad.  The  dwelling  house  and 
its  contents  were,  at  the  time  of  the  Are,  In- 
sured in  the  Home  Insurance  Company  of 
New  York,  in  the  sum  of  $1,370.  On  April 
4,  1890,  a  duly-authorized  agent  of  the  in- 
surance company  adjusted  the  loss,  and  in 
pursuance  of  a  promise  at  that  time  made 
by  the  agent,  that  a  draft  for  the  amount 
of  the  policy  would  be  sent  him,  Clements 
signed  a  receipt  on  the  back  of  the  policy, 
and  therein  acknowledged  the  payment  to 
him  of  $1,370  in  full  satisfaction  of  all 
claims  against  the  company,  and  at  the 
same  time  surrendered  the  policy  to  the 
agent'  A  draft  for  the  stipulated  amount 
was  soon  thereafter  sent  to  Clements  by  the 
company,  from  Its  office  in  Chicago.  On 
April  8,  1890,  and  prior  to  the  actual  pay- 
ment of  the  loss  by  the  insurance  company, 
and  without  Its  knowledge  or  consent,  Clem- 
ents compromised  and  settled  with  the  rail- 
road company  for  the  damages  resulting 
from  the  fire,  and  received  from  it  $1,030  in 
full  satisfaction  of  all  demands  against  It. 
The  Insurance  company,  claiming  that  the 
fire  was  caused  by  the  negligence  of  the 
railroad  company,  and  that  the  latter  was 
therefore  primarily  liable  for  payment  of  the 
damages  sustained  by  Clements,  brought 
this  action  against  the  defendant  In  error  to 
recover  the  $1,370  so  paid  by  It  The  Jury 
returned  special  findings  of  fact,  and  a  gen- 
eral verdict  in  favor  of  the  defendant,  and 
judgment  was  thereafter  rendered  In  favor 
of  the  railroad  company.  The  insuran.ce 
company  seeks  a  reversal  of  that  judgment 
The  record  shows  tliat  the  plaintiff  chal- 
lenged for  cause  two  talesmen  who  had 
been  summoned  as  jurors,  upon  the  ground 
that  they  had  been  in  the  employ  of  the 
railroad  company  for  several  years.  These 
challenges  were  overruled  by'  the  trial  court, 
and  this  ruling,  with  others,  is  assigned  for 
error.  Neither  of  these  parties  was  in  the 
employ  of  the  railroad  company  at  the  time 
the  challenges  were  interposed,  having  been 
discharged  from  the  service  several  months 
prior  thereto,  nor  had  either  of  them  made 
application  to  the  defendant  for  reinstate- 
ment, and  the  record  fails  to  show  that 
they  were  disqualified  to  sit  as  jurors  at  the 
trial  of  this  action.  Counsel  for  plaintiff  in 
error  complain  that  quite  a  number  of  the 
talesmen  who  were  summoned  as  jurors  had 
formerly  been  employed  by  the  railroad  com- 
pany, or  bad  relatives  employed  in  It,  and 
contend  that,  while  the  existence  of  such 
facts  would  not  be  sufficient  ground  upon 
which  to  base  a  challenge  for  cause,  yet 
that,  in  the  proper  exercise  of  Its  discretion, 
the  trial  court  should  have  excused  such 
persons  from  sitting  as  jurors  in  an  action 
in  which  the  railroad  company  was  a  party. 
While  this  suggestion  might  have  much 
force  If  presented  to  a  trial  court  under  or- 
dinary circumstances,  yet  it  should  be  borne 
in  mind  that  the  general  offices  of  the  de- 
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fendant  In  error,  as  well  as  its  principal 
shops,  were,  and  for  many  years  prior  there- 
to had  been,  located  In  the  city  of  Topeka, 
Shawnee  county,  and  that  during  all  that 
period  a  very  large  number  of  persons  had 
been  employed  by  the  defendant  In  said  city, 
and  that  It  would  be  an  exceedingly  difficult 
matter  for  an  officer,  wlihout  the  exercise 
on  his  part  of  more  than  ordinary  diligence, 
to  summon  12  men  In  the  city  of  Topeka, 
none  of  whom  had  ever  been  In  the  service 
of  the  railroad  company,  or  had  relatives, 
either  by  affinity  or  consanguinity,  who  had 
not  been,  or  who  were  not  then,  employed  by 
the  defendant  In  error.  The  alleged  negligence 
•of  the  railroad  company  whidh  resulted  In  the 
loss  under  the  policy  occurred  in  Osage  coun- 
ty, yet  the  plaintlfT  in  error,  while  evidently 
cognizant  of  the  existing  conditions,  elect- 
ed to  commence  this  action  In  Shawnee 
county,  and  for  this  reason  ought  not  to  be 
heard  to  complain  of  the  action  of  the  trial 
■court  In  permitting  former  employes  of  the 
railroad  company  to  be  called  as  talesmen. 
From  an  examination  of  the  record,  we  are 
unable  to  discover  anything  upon  which  a 
question  could  reasonably  be  based  that  any 
attempt  was  made,  either  by  the  officers  of 
the  court,  or  by  the  defendant  In  error,  to 
secure  other  than  a  fair  and  impartial  Jury 
to  try  this  cause.  It  further  appears  from 
the  record  that  one  of  the  Jurors  had  two 
sons  working  for  the  defendant  at  the  time 
of  the  trial.  The  plaintiff  challenged  this 
Juror  for  cause,  but  the  court  overruled  the 
challenge,  and  this  ruling  Is  also  assigned 
for  error.  But  no  exception  appears  to  have 
been  saved  to  this  ruling  of  the  court. 

The  particular  allegation  of  negligence 
•charged  against  the  defendant,  as  set  up  In 
the  petition,  is  that:  "Upon  the  said  day 
(March  24,  1880),  between  the  hours  of  two 
:and  three  o'clock  In  the  afternoon,  an  en- 
gine belonging  to  the  defendant,  and  en- 
gaged in  pulling  a  passenger  train  going 
'  east,  passed  along  the  defendant's  track, 
•near  the  house  of  said  Clements;  and  the 
-said  engine  being  improperly  constructed, 
and  Its  spark  arrester  being  out  of  order, 
large  quantities  of  sparks  from  the  said  en- 
gine were  emitted,  and  they  set  fire  to  the 
:sald  house  of  the  said  Clements,  and  the 
house  was  burned  to  the  ground.  The  said 
engine  is  believed  by  plaintiff  to  have  been 
No.  &12,  and  the  plaintiff  alleges  that  if  the 
said  engine  had  been  properly  constructed, 
and  In  good  and  sufficient  repair,  the  said 
sparks  would  not  have  been  emitted,  nor 
the  said  property  burned.  And  the  plaintiff 
alleges  that  it  was  by  reason  of  the  gross 
negligence  of  the  defendant  In  the  operation 
of  Its  line  of  railroad  that  the  engine  was  in 
said  condition,  and  was  in  such  condition  as 
to  emit  sparks  as  aforesaid,  and  caused  the 
damage  alleged."  Evidence  was  introduced 
by  the  defendant  tending  to  disprove  the 
allegation  of  the  petition  that  the  engine 
vas  faultily  constructed,  or  that  Its  spark 


arrester  was  out  of  order;  and  the  Jury 
made,  among  others,  the  following  speclaj 
findings  of  fact: 

"(10)  Was  the  said  property  destroyed  by 
fire  originating  from  the  operation  of  the 
defendant's  railroad?  Yes.  (11)  Was  the 
burning  caused  by  fire  originating  from  the 
defendant's  locomotive?  Yes.  (12)  Was  the 
said  locomotive  properly  constructed,  and  in 
good  and  sufficient  repair,  so  far  as  It  relates 
to  the  emission  of  sparks  or  fire?  Yes.  (13) 
Did  the  locomotive  emit  burning  sparks.  In 
unusual  and  dangerous  quantities,  at  the 
time  and  place  of  the  fire?  No."  "(15)  Was 
the  railroad  negligent  as  to  the  condition  of 
Its  engine  immediately  preceding  the  said 
fire,  and  at  the  time  thereof?  No.  (16)  Did 
the  fire  originate  from  the  improper  con- 
struction of  its  engine,  or  from  the  faulty 
condition  or  want  of  repair  of  Its  engine? 
No."  Complaint  Is  made  of  the  action  of 
the  court  in  eliminating  from  interrogatory 
No.  16  the  Inquiry  as  to  whether  the  fire 
originated  from  the  negligent  operation  of 
the  railroad,  but  we  see  no  error  in  limit- 
ing the  Inquiry  to  the  particular  n|ig]|fgence 
charged  in  the  petition,  which  Is  that  the 
engine  was  faultily  constructed,  and  was 
not  In  good  and  sufficient  repair.  The  plain- 
tiff In  error  contends  that  there  Is  no  evi- 
dence to  support  the  finding  that  the  loco- 
motive did  not  emit  burning  sparks  In  un- 
usual or  dangerous  quantities  at  the  time 
and  place  of  the  fire.  The  evidence  Is  un- 
contradicted that  property  adjoining  the  de- 
fendant's right  of  way,  near  Burllngame, 
was  frequently  set  on  fire  by  sparks  escap- 
ing from  passing  locomotive  engines.  The 
evidence  was  dear  that  the  wind  was  blow- 
ing very  hard  at  the  time  of  the  fire,  one 
witness  testifying  that  It  was  "a  great  gale." 
We  cannot  say  that  this  particular  finding 
of  the  Jury  is  unsupported  by  the  evidence. 
As  the  engine  was  found  by  the  Jury  to  be 
In  good  condition  and  in  proper  repair,  it 
necessarily  follows  that  under  the  allega- 
tions of  the  petition  no  recovery  could  be 
had  for  any  loss  resulting  from  the  escape 
of  fire  from  the  engine.  It  being  purely  ac- 
cidental. The  testimony  of  the  agent  of 
the  railroad  company  was  that  he  was  not 
satisfied  that  the  fire  originated  from  the  en- 
gine, or  that  the  company  was  liable;  but, 
to  avoid  trouble,  he  compromised  the  claim, 
and  paid,  elements  $1,050  on  account  of  his 
loss,  that  being  but  little  more  than  one- 
third  of  the  amount  which  the  agent  testi- 
fied Clements  demanded  from  the  company. 
We  do  not  think  the  fact  that  the  railroad 
company  compromised  and  settled  what  it 
believed  to  be  a  doubtful  claim  should  be 
held  conclusive  as  to  its  liability.  It  was 
not  liable  unless  the  fire  resulted  from  its 
negligence.  The  special  findings  of  the  Jury 
exonerated  the  railroad  company  from  any 
liability.  As,  under  the  findings  of  fact  and 
under  the  general  verdict,  no  recovery  could 
be  had  from  the  railroad  company,  many 
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of  the  questions  argued  by  counsel  for  plain- 
tiff In  error  need  not  be  considered.  The 
judgment  will  be  affirmed.  All  the  judges 
concurring. 


(«  Kan.  App.  109) 

WILMER  T.  BORER  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept.  0,  1896.) 

Pleading  and  Proof. 
Where  the  testimony  fails  to  establish  the 
allegations  of  the  petition,  not  only  on  some 
particular  or  particulars,  but  in  its  general  scope 
and  meaning,  there  is  a  failure  of  proof,  and  the 
plaintiff  cannot  recoyer. 
(Sjllabua  by  the  Court.) 

Error  from  district  court,  Douglas  county; 
A.  W.  Beuson,  Judge. 

Action  by  Theodore  Wilmer  against  Joseph 
Borer,  executor  of  Anton  Feldhofe,  deceased, 
and  others,  to  set  aside  a  will.  From  a  judg- 
ment for  defendants,  plalntilE  brings  errror. 
Affirmed. 

A.  G.  Richards  and  D.  S.  Alford,  for  plain- 
tiff In  error.  J.  Q.  A.  Norton,  for  defendants 
in  error. 

GILKESON,  P.  J.  The  petlticm  alleges  to 
sulistance  as  follows:  (1)  That  on  August  10, 
1800,  one  Anton  Feldhofe  departed  this  life  In 
Douglas  county,  Kan.,  being  at  the  date  of 
his  death  tlie  owner  of  certain  real  estate  and 
personal  property.  That  after  his  death  there 
was  presented  to  the  probate  court  an  instru- 
ment of  writing,  purporting  to  be  the  last  will 
and  testament  of  said  Anton  Feldhofe.  Tliat 
on  the  12th  day  of  August,  1890,  said  will  was 
admitted  to  probate.  That  by  said  will  the 
defendants  Henry  Gerlach,  Eberhardt  Feld- 
hofe, Bernard  Brlnlunan,  Catherine  Uoper,  and 
the  Cburch  of  the  Holy  Family  of  Budora, 
Douglas  county,  K&n.,  were  named  as  lega- 
tees. That  said  Anton  Feldhofe  died  an  im- 
marrled  man,  without  issue,  neither  father 
nor  mother  surviving  him,  but  that  certain 
persona  therein  named,  and  made  defendants, 
were  his  only  relatives  and  sole  heirs.  That 
the  deceased,  at  the  date  of  the  execution  of 
said  pretended  will,  was  of  unsound  mind,  was 
not  of  sound  and  disposing  mind,  was  wholly 
unable  to  sign  said  will,  or  to  know  or  com- 
prehend the  contents  thereof.  (2)  That  be 
never  signed  and  executed  said  will,  and  did 
not,  on  the  4th  day  of  August,  1890,  or  at  any 
time,  have  the  mental  capacity  to  comprehend 
the  contents  of  said  Instrument  if  read  to  him, 
he  betog  tmconsclous  most  of  the  time.  (3) 
That  on  said  4th  day  of  August,  1800,  he  was 
wholly  unable  to  remember  the  names  of  his 
brother's  and  sister's  children,  had  forgotten 
and  did  not  linow  that  he  had  any  blood  rela- 
tion or  kin  in  the  United  States.  (4)  That  the 
pretended  will  is  not  intelligible,  is  uncertain, 
and  the  devices  and  bequests  therein  are  void. 
That  said  will  is  void  for  uncertainty.  (5) 
That  the  platotiff,  on  or  about  the  16th  day  of 


October,  1882,  was  an  unmarried  man,  living 
and  residing  in  the  province  of  Westphalia,  in 
Germany,  and  that  he  is  a  son  of  a  sister  of 
said  Anton  Feldhofe,  deceased.  That  his  pros- 
pects to  life  at  that  time,  if  he  had  rematoed 
to  Germany,  were  of  the  value  of  $4,000,  but 
would  be  wholly  lost  to  him  if  he  removed 
from  Germany  to  the  United  States.  That  he, 
on  or  about  the  said  last-mentioned  date,  re- 
ceived a  letter  from  the  deceased,  asking  him 
about  his  (deceased's),  sister's  children,  and  In- 
forming him  that  he  (deceased)  was  then  quite 
wealthy,  alone  to  the  world,  and  wanted  some 
one  of  his  sister's  children  to  come  to  this 
country  to  reside  with  him,  or  near  him.  That 
several  letters  were  exchanged  between  them. 
and  tliat  the  said  deceased  agreed  with  the 
plaintiff  that  if  the  plaintiff  would  marry,  and 
emigrate  to  the  United  States,  and  settle  with, 
or  near  him,  and  help  him  as  he  should  de- 
sire, and  treat  him  as  a  iwrson  should  under 
the  circumstances,  the  deceased  would  make 
ti»e  plaintiff  the  sole  heir  to  his  property,  both 
real  and  personal.  That,  relying  on  these 
promises  and  agreements,  and  pursuant  there- 
to, he  manied  to  Germany,  and  emigrated  to 
the  United  States  and  to  Eudora,  Kan.,  and 
commenced  to  labor  for  and  improve  the  prop- 
erty of  the  said  deceased,  and  to  work  for  and 
turn  over  the  proceeds  thereof  to  the  deceased, 
for  nearly  one  year  and  a  half.  That  during 
that  time  he  cared  for  the  deceased,  admtois- 
tering  to  his  wants  and  comforts,  and  per- 
formed all  things  requested  of  him  by  the  de- 
ceased. That  afterwards,  ajid  at  the  request 
of  the  deceased,  idatotiff  removed  from  the 
residence  of  the  defendant,  but  continued  to 
act  and  do  as  requested  by  deceased  to  and 
about  the  management  of  his  property,  home, 
and  interest,  and  continued  to  do  and  perform 
all  the  duties  and  obligations  of  a  son  anA 
child  to  the  deceased  up  to  the  time  of  his 
death,  and  discharged  all  duties  and  require-- 
ments  of  deceased  to  the  t)est  of  his  knowledge 
and  ability;  and  p'rays  for  Judgment  as  fol- 
lows: "Setting -aside  said  pretended  will,  and 
that  the  platotiff  be  decreed  to  be  the  sole 
owner  of  the  pi^erty,  real  and  personal,  own- 
ed by  the  deceased  at  the  time  of  his  death, 
and  for  such  other  and  further  relief  as  may 
be  deemed  equitable  and  proper  to  the  prem- 
ises." Joseph  Borer,  the  executor  of  said  will, 
filed  his  answer,  admltttog  the  death  of  Anton 
Feldhofe  at  the  time  stated  In  the  petition, 
his  ownership  of  certato  real  and  personal 
property,  the  presentation  to  and  the  admis- 
sion to  probate  of  an  tostrument  purporting  to 
be  the  last  will  and  testament  of  Anton  Feld- 
hofe by  said  probate  court  on  or  about  the 
time  alleged  in  the  petition,  and  that  the  par- 
ties mentioned  to  the  petition  were  named  In 
said  will  as  legatees;  denying  each  and  every 
other  allegation  and  averment  in  said  petition 
contained,  and  further  alleging  that  on  the 
12th  day  of  August,  1800,  he  duly  qualified 
as  executor  of  the  will  and  of  the  estate  of  An- 
ton Feldhofe,  deceased;  that  he  has  been  and 
is  now  acting  as  the  legally  constituted  execu- 
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tor  of  the  wQl  and  estate  of  said  deceased. 
No  otber  pleading  -were  filed  In  this  action. 
Upon  tbe  issues  thus  Joined  the  case  was  tried 
to  the  court  without  a  Jury. 
Tbe  will  referred  to  is  as  follows: 
"In  the  name  of  God,  I,  Anton  Feldhofe, 
of  the  town  of  Eudora,  in  Douglas  coun- 
ty, and  state  of  Kansas,  of  the  age  of  sev- 
enty-three years,  and  being  of  sound  mind 
and  memory,  do  make  and  publisrb  and  de- 
clare this  my  last  wiU  and  testament  in 
tbe  manner  following,  that  is  to  say:  First 
I  give  and  bequeath  to  Catherine  Roper, 
of  Eudora,  the  sum  of  $50.00.  Second.  I 
give  and  bequeath  to  the  Church  of  tbe  Holy 
Family  of  Eudora,  Douglas  county,  Kansas, 
to  be  hi  tbe  care  of  Rev.  Heniy  Gerlacb,  tbe 
sum  of  $100.00.  Third.  I  give  and  bequeath 
to  Henry  Qerlach,  for  his  own  IndiTidnal  use, 
the  sum  of  $10.00.  Fourth.  I  give  and  .be- 
queath to  Bernard  Brinkman  and  Eberbardt 
Feldhofe,  both  of  whom  reside  in  Meclenbeck, 
near  Mttnster,  of  the  province  of  Westphalia, 
in  Germany,  the  balance  of  my  property,  both 
real  and  personal,  to  be  divided  as  follows: 
One  half  to  Bernard  Brinkman,  to  be  divided 
equally  with  his  cousins;  and  the  otber  half 
to  go  to  Eberbardt  Feldhofe,  and  by  blm  di- 
vided equally  with  bis  cousins.  Fifth.  I  de- 
sire my  debts,  including  the  expenses  of  my 
last  sickness,  shall  be  p&\d  before  any  division 
of  tbe  projierty  be  made.  In  wimess  wnereof, 
I  have  hereunto  caused  my  name  to  be  attach- 
ed this  4th  day  of  August,  1890.    Signature: 

bin 

Anton    X   Feldhofe.     Attest:   H.  H.  Karr. 

mark. 

"The  above  instrument  was,  at  the  date 
thereof,  signed,  sealed,  published  and  declared 
by  said  Anton  Feldhofe  as  his  last  will  and 
testament  in  the  presence  of,  and  in  bis  pres- 
ence, and  subscribed  by  himself  and  the  wit- 
nesses in  the  presence  of  each  other.  H.  H. 
'Karr.    Peter  A.  Hartig." 

On  tbe  margin  is  written  the  following: 
"Sixth.  I  hereby  appoint  Joseph  Borer  my 
executor." 

After  tbe  introduction  of  the  testimony  on 
tbe  part  of  the  plaintiff  the  case  was  submit- 
ted to  the  court  upon  said  testimony  and 
pleadings.  The  court  rendered  Judgment  in 
favor  of  tbe  defendant  Borer,  tbe  executor, 
and  against  tbe  plaintiff. 

Like  the  defendants  in  error,  from  an  exam- 
ination of  tbe  petition  in  error,  the  pleadings 
In  the  case,  and  the  brief  of  counsel  for  plain- 
tiff in  error,  we  are  at  a  loss  to  know  what 
tbe  plaintiff  relies  on.  We  were  led  to  be- 
lieve, upon  examination  of  tbe  original  peti- 
tion, that  this  was  an  action  to  set  aside  tbe 
will  of  Anton  Feldhofe  on  the  grouAd  of  bis 
unsoundness  of  mind  at  tbe  time  he  executed 
tbe  same,  and  to  declare  the  same  as  void  for 
uncertainty.  Towards  the  dose  of  said  peti- 
tion the  plaintiff  seems  to  ask  for  a  specific 
performance  of  a  contract,  and  that  be  be  de- 
clared tbe  sole  heir  of  the  deceased;   but  in 


his  brief  be  abandons  all  the  grounds  alleged 
in  the  petition,  and  claims  that  the  principal 
error  committed  by  the  trial  court  was  in  re- 
fusing to  allow  his  claim  against  tbe  estate, 
but  we  have  failed  to  see  where,  by  the  origi- 
nal petition,  any  claim  is  set  up  against  the  es- 
tate of  Anton  Feldhofe. 

After  a  careful  examination  of  this  record, 
we  have  failed  to  find  any  reversible  error.  If 
any  was  committed  it  was  in  favor  of  the 
plaintiff  below,  and  of  this  he  cannot  complain. 
We  think  there  Is  a  total  failure  of  proof  on 
the  part  of  the  plaintiff  below  to  establish  any 
material  allegation  contained  in  bis  petition. 
There  is  not  a  word  or  syllable  of  testimony 
as  to  the  mental,  or  even  physical,  condition  of 
the  deceased  at  the  time  the  will  was  made, 
and  certainly  ncme  establishing  any  contract 
or  agreement  between  the  deceased  and  the 
plaintiff.  If  we  ccmsider  the  letters  intro- 
duced in  testimony  as  competent  evidence, 
they  do  not  estaWish  a  contract,  but  leave  it 
entirely  at  the  option  of  tbe  plaintiff  whether 
he  comes  or  not,  and  bis  heirship  clearly  de- 
.  uded  upon  tbe  treatment  tbe  deceased  re- 
ceived at  bis  hands.  Take  the  strongest  lan- 
guage that  can  be  found  in  these  letters,  viz.: 
"If  you  want  to  come,  you  have  to  ao  your 
rights  of  the  kid,  and  I  am  going  to  do  the 
rights  of  a  father.  If  you  treat  like  my  kid, 
you  shall  be  my  heir,  but  not  before  I  am 
dead.  I  am  not  going  to  put  off  my  clothes 
before  I  am  gohig  to  bed."  Again,  "If  you 
treat  me,  which  you  will  have  to  do  well,  then 
I  am  going  to  treat  right"  These  show  what 
Feldhofe  agreed  to  do  provided  plaintiff  treat- 
ed blm  well,  and  this  could  only  be  determined 
by  association  and  acquaintance.  Now,  was 
this  contract  carried  out?  The  testimony  of 
Catherine  Summers  shows  that  Wilmer  and 
his  wife  were  not  with  Feldhofe  during  his 
last  sickness,  nor  had  they  been  at  bis  house 
for  six  or  seven  years  before  he  died,  and 
that  plaintiff  went  to  Kansas  City,  and  that 
before  he  went  there  he  bad  moved  away 
from  Feldhofe's.  That  the  defendant  told  her, 
Just  before  bis  death,  that  "he  did  not  like 
the  plalntiec,  Wilmer,  and  did  not  want  to  give 
him  anything;  said  he  did  not  do  as  he  ought 
to,  and  went  away.  He  promised  to  give  him 
everything  when  he  comes  and  stays  with 
him,  but  after  he  come  he  did  talk  to  him 
hardly,— he  did  not  talk  enough;  and  I  told 
him  to  go;  I  did  not  want  to  have  my  old  days 
like  this;  and  be  told  him  that  at  that  time  be 
would  not  give  him  anything,  because  he  did 
not  stay  with  him."  But  should  we  adopt  tbe 
theory  of  tbe  plaintiff  In  error,  that  this  is 
not  an  action  to  set  aside  the  will,  but  a  claim 
to  the  whole  estate,— that  Is,  to  declare  him 
the  sole  heir,— then  he  must  fall  In  this  action, 
for,  to  recover,  he  must  establish  the  alleged 
contract  We  think  the  Judgment  of  the  court 
Is  sustained  by  the  evidence,  and  no  error  was 
committed  by  the  trial  court  The  Judgment 
will  therefore  be  affirmed.  All  the  Judges  con- 
curring. 
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ATCHISON,  T.  &  S.  P.  R.  CO.  t.  PHELPS. 

<Court  of  Appeals  of  Kansas,  Northern  Departp 
ment,  E.  D.     Sept.  9,  1896.) 

Torts— Election    of    Rbmbdibs— Impubd    Con- 
tract—Set-Off—Whbn  Allowed. 

1.  Where  the  plaintiff  has  a  cause  of  action 
on  a  contract,  he  must  state  the  contract,  and 
cannot  properly  state  hia  caose  of  action  withont 
stating  the  contract. 

2.  Whenever  one  person  commits  a  wrong  or 
tort  against  the  estate  of  another,  with  the  in- 
tention of  benefiting  his  own  estate,  the  law 
will,  at  the  election  of  the  party  injured,  imply 
or  presume  a  contract  on  the  part  of  the  wrong- 
doer to  pay  to  the  party  injured  the  full  value 
of  all  benefits  resulting  to  such  wrongdoer? 
and,  when  the  injured  party  elects  to  waive  the 
tort,  his  cause  of  action  may  be  used  as  a  set- 
off.   Fanson  v.  linsley,  20  Kan.  235. 

3.  Where  one  person  commits  a  wrong  or  tort 
against  another,  without  any  intention  of  bene- 
fiting his  own  estate,  and  his  own  estate  is 
not  thereby  benefited,  the  law  will  not  imply  or 
presume  a  contract  on  the  part  of  the  wrong- 
doer to  pay  for  resulting  damages;  and  such 
oanse  of  action  cannot  be  used  as  a  set-off. 
Fanson  v.  Linsley,   supra. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  county; 
John  T.  Burrls,  Judge. 

Action  by  John  C.  Phelps  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railioad  Company 
to  recover  damages  for  failure  to  transport 
cattle.  Prom  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  On  motion  to  dismiss. 
Granted. 

O.  J.  Wood  and  A.  A.  Hurd,  for  plaintiff  In 
error.  Parker  &  Hamilton,  for  defendant  in 
error. 


GILKESON,  P.  J.  The  plaintiff,  as  his 
cause  of  action,  alleges  that  "on  December  20, 
1890,  the  defendant,  by  and  through  Its  duly- 
authorized  agent,  H.  L.  Phillips,  of  Olathe, 
Kansas,  agreed  to  furnish  a  car  and  carry  over 
its  line  of  railroad,  from  Elizabeth  station, 
Kan.,  to  Kansas  City,  Mo.,  one  car  of  twen- 
ty-two (22)  head,  for  plaintiff,  on  the  night  of 
January  21,  1891,  in  consideration  of  which 
the  plaintiff  agreed  to  pay  defendant  the  sum 
of  flO;  that,  pursuant  to  such  contract,  he 
drove  the  said  cattle  to  the  stock  yards  at 
Elizabeth,  on  defendant's  railroad,  but  that 
the  defendant,  well  knowing  that  plaintiff  in- 
tended to  take  said  cattle  to  market  at  Kan- 
sas City,  Mo.,  and  market  them  on  the  morn- 
ing of  January  2,  1801,  in  disregard  of  Its 
agi-eement  so  to  do,  failed,  neglected,  and  re- 
fused to  provide  the  car  for  carrying  said 
cattle,  and  failed,  neglected,  and  refused  to 
can-y  said  cattle  to  market  to  Elansas  City, 
Mo.,  until  the  afternoon  of  January  2,  1891, 
too  late  for  that  day's  market;  that,  by  rea- 
son of  said  failure  by  defendant  to  transport 
said  cattle,  he  was  compelled  to  leave  said 
cattle  in  the  stock  yards  at  Elizabeth  for  a 
long  time,  viz.  eighteen  (18)  hours,  whereby 
said  cattle  became  bruised  and  Injured,  and 
shrunken  in  weight,  and  greatly  lessened  in 
their  market  value;  that,  by  reason  of  said 


failure,  he  was  put  to  great  loss  of  time,  and 
caused  great  inconvenience  and  trouble,  in 
looking  after  said  stock,  and  marketing  them, 
on  January  3,  1891,  and  expense  in  feeding 
them;  that,  by  reason  of  the  delay  aforesaid, 
defendant's  failiure  to  transport  said  cattle  to  i 
market  on  the  night  of  January  1,  1891,  he 
was  tmable  to  market  them  until  January  3, 
1891,  when  the  market  price  had  greatly  de- 
clined, and  he  was  unable  to  get  as  much  for 
his  cattle  on  January  3,  as  be  could  have  got- 
ten on  January  2,  1891,  whereby  he  suffered 
great  loss;  that  he  has  been  damaged  in  the 
sum  of  $90,  for  which  he  asks  Judgment."  The 
defendant  railroad  company  filed  answer  of 
—First,  general  denial.  And,  "for  a  second 
and  further  defense  and  counterclaim  against 
said  plaintiff,  this  defendant  says  that  said 
plaintiff,  at  divers  times  during  the  month  of 
February,  1891,  ordered,  from  the  agent  of 
said  defendant,  cars  to  be  delivered  to  him 
for  the  purpose  of  loading  and  shipment  over 
the  line  of  defendant's  railroad,  which  said 
cars  were  duly  delivered  at  the  station  re- 
quested for  said  purposes,  but  that  plaintiff 
failed  to  use  said  cars;  and  this  defendant 
says  that  the  cars  so  ordered  by  said  plaintiff 
for  his  use,  which  he  failed  to  make  use  of, 
were  maliciously  ordered,  for  the  purpose  of 
damaging  and  injuring  defendant's  business, 
and  without  any  intention  to  make  use  of 
the  same  for  the  shipment  of  property  over 
the  defendant's  line  of  railroad;  that,  by  rea- 
son of  said  willful  and  malicious  action,  this 
defendant  has  been  damaged  in  the  sum  of 
$125.  For  a  third  and  further  defense  and 
counterclaim  against  said  plaintiff,  this  de- 
fendant says  that  on  or  about  the day 

of  March,  1891,  plaintiff  ordered  a  car  to  be 
goaded  with  live  stock  to  be  shipi>ed  over  said 
defendant's  line  of  railroad  upon  one  of  de- 
fendant's regular  freight  trains;  that  said 
plaintiff,  weU  knowing  the  time  when  said 
freight  train  would  be  ready  to  receive  and 
forward  said  car,  negligently  and  willfully 
delayed  the  loading  of  the  same,  for  the  pur- 
pose of  causing  injury  and  damage  to  said 
defendant,  for  the  period  of  two  hours  after 
the  time  when  said  freight  train  should  have 
been  permitted  to  continue  its  Journey,  there- 
by delaying  the  entire  train  for  over  two 
hours,  to  the  damage  of  said  defendant  in 
the  sum  of  $200,"— praying  Judgment  in  the 
sum  of  $825  and  costs.  To  the  second  and 
third  counts  of  this  answer,  the  plaintiff  filed 
a  demurrer  upon  the  following  grounds:  Ifirst, 
because  there  is  a  misjoinder  of  causes  of  ac- 
tion in  said  answer;  second,  because  the  al- 
leged causes  of  action  therein  have  not  arisen 
on  contract,  nor  have  been  ascertained  by 
the  decision  of  the  court;  third,  because  said 
causes  of  action  sound  in  tort.  And  also  a  mo- 
tion to  strike  from  said  answer  the  second 
and  third  counts,  for  the  reasons:  First,  be- 
cause the  alleged  causes  of  action  therein  set 
out  are  improper  to  be  set  off  in  this  ac- 
tion; second,  because  the  alleged  causes  of 
action  therein  have  not  arisen  on  said  con- 
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tract,  nor  have  they  been  ascertained  by  the 
decision  of  any  coart  The  demurrer  and  mo- 
tion were  sustained  by  ttae  court  below.  No 
farther  answer  was  filed.  Trial  had  before 
court  and  jury,  resulting  In  a  general  verdict 
for  plaintUf  In  the  sum  of  $39^45,  upon  which 
judgment  was  rendered.  Defendant  railroad 
company  brings  the  case  here  for  review. 

Gen.  St  par.  4177  (Civ.  Code,  S  94),  pro- 
Tides,  among  other  things:  "The  defendant 
may  set  forth  in  his  answer  as  many  grounds 
ot  defense,  counterclaims,  set-off  and  for  re- 
lief as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  'legal'  or 
•equitable,'  or  both.  •  •  •"  Gen.  St.  par. 
4178  (Civ.  Code,  8  9S)>  defines  a  counterclaim^ 
via.:  "The  counterclaim  mentioned  in  the 
last  section  must  be  one  existing  in  favor  of  a 
defendant  and  against  a  plaiutifC  between 
whom  a  several  Judgment  might  be  had  in  the 
action,  and  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claims,  or  con- 
nected with  the  subject  of  the  action."  Gen. 
8t  par.  4181  (Civ.  Code,  S  98).  provides:  "A 
■et  off  can  only  be  pleaded  in  an  action  found- 
ed on  contract,  and  must  be  a  cause  of  action 
arising  upon  contract,  or  ascertained  by  the 
decision  of  the  court" 

Do  these  defenses  fall  within  the  pio- 
Tlslons  of  either  of  the  sections  we  have  quot- 
ed? We  think  not  The  plaintiff  sued  on 
contract  The  defenses  attempted  to  be 
bronght  in  are  other  distinct  separate  trans- 
actions. Nor  Is  it  claimed  that  they  arose  out 
of  the  same  transaction  as  the  plaintiff's 
cause  of  action,  and  how  they  can  be  connect- 
ed with  the  subject  of  the  action  we  are  at  a 
loss  to  understand.  These  defenses  are 
pleaded  as  torts.  The  gist  of  the  second  de- 
fense is  undoubtedly  the  "willful  and  malici- 
ous" action  of  plaintiff  in  ordering  cars.  The 
third  is  the  willful  negligence  in  delaying  the 
wad;  that  by  reason  of  such  action,  the  dam- 
Mges  claimed  occurred.  There  is  no  allegation 
of  the  terms  of  any  contract  nor  of  any  price 
or  consideration;  and  we  cannot  believe  that 
the  learned  counsel  who  framed  these  plead- 
ings bad  at  the  time  any  Idea  or  intention  of 
declaring  upon  a  contract,  or  they  certainly 
would  have  set  forth  its  terms.  "Where  a 
plaintiff  has  a  cause  of  action  on  contract,  he 
must  state  the  contract,  and  cannot  prop- 
erly state  his  cause  of  action  without  stat- 
ing the  contract"  Neither  of  these  defenses 
had  any  connection  with  the  foundation  or 
subject  of  the  plaintiff's  action;  nor  are  they 
causes  of  action  arising  upon  contract  or 
ascertained  by  the  decision  of  a  court  but 
are  ex  delicto. 

But  it  is  contended  by  plaintiff  in  error 
"that  the  defendant  could  waive  the  tort  and 
recover  for  the  breach  of  the  contract."  While 
that  is  true  In  some  cases,  we  do  not  think 
tt  apikUea  t«  tbe  case  at  bu.   It  la  a  familiar 


rule  of  law  that  a  promise  may  be  express  or 
implied.  Whenever  a  promise  is  implied,  and 
the  consideration  is  sufiScIent  an  action  ou 
contract  may  be  maintained.  This  brings  us 
to  the  question,  when  is  a  promise  Implied 
by  law?  "It  Is  a  principle  well  settled  that 
a  promise  Is  not  Implied  against,  or  without 
the  consent  of,  the  person  attempted  to  be 
charged  by  It;  and,  where  one  Is  Implied,  It  is 
because  the  party  intended  It  should  be,  or 
because  natural  justice  plainly  requires  it  in 
consideration  of  some  benefit  received."  Web- 
ster y.  Drlnkwater,  6  Greenl.  822;  Tight- 
meyer  v.  Mongold,  20  Kan.  90.  And  we  think 
the  test  to  be  applied  in  order  to  determine 
whether  the  law  will  Imply  or  presume  a  con- 
tract from  the  commission  of  a  tort  is:  "Was 
the  tort  or  wrong  committed  against  the  es- 
tate of  another  with  the  intention  on  the  part 
of  the  wrongdoer  of  benefiting  his  own  es- 
tate, or  was  his  estate  benefited  thereby?" 
By  what  process  of  reason  can  it  be  held  that 
in  this  action  the  plaintiff  Intended  to,  or  did, 
benefit  his  estate  by  "willfully  and  malicious- 
ly" ordering  cars,  "without  any  intention  of 
making  use  of  them,"  or  by  "negligently  and 
willfully  delaying  loading  the  same."  The 
supreme  court  of  this  state  have  passed  upou 
the  question  of  waiver  of  tort  In  Fanson  v. 
Llusley,  20  Kan.  235,  and  have  thus  laid 
down  the  rule  as  to  when  It  can  be  waived: 
"Wherever  one  person  commits  a  wrong  or 
tort  against  the  estate  of  another,  with  the 
intention  of  benefiting  bis  own  estate,  the 
law  will,  at  the  election  of  the  party  injured, 
imply  or  presume  a  contract  on  the  part  of 
the  wrongdoer  to  pay  to  the  party  injured  the 
full  value  of  all  benefits  resulting  to  suck 
wrongdoer,  and,  when  the  Injured  party  elects 
to  waive  the  tort,  bis  cause  of  action  may 
be  used  as  a  set-off;"  and  also  the  rule  when 
It  cannot  be  waived:  "Where  one  person 
commits  a  wrong  or  tort  against  another  with- 
out any  intention  of  benefiting  bis  own  es- 
tate, and  his  own  estate  is  not  thereby  ben- 
efited, the  law  will  not  imply  or  presume  a 
contract  on  the  part  of  such  wrongdoer  to 
pay  for  the  resulting  damages;  and  such 
cause  of  action  cannot  be  used  as  a  set-off." 
We  perceive  no  error  In  the  action  of  the 
court  in  sustaining  the  demurrer  and  mo- 
tion to  strike  out  the  second  and  third  counts 
of  the  answer. 

This  brings  us  to  the  question  presented  by 
defendant  in  error:  With  these  defenses 
stricken  out,  has  this  court  jurisdiction  to  In- 
quire as  to  error  alleged  to  have  been  com- 
mitted upon  the  trial?  This  we  are  compelled 
to  answer  In  the  negative.  The  amount  In 
controversy  would  be  the  amount  of  the  judg- 
ment rendered  against  defendant  $39.45, 
which  is  less  than  the  jurisdictional  amount; 
and  It  is  not  shown  by  the  certificate  of  the 
trial  judge  tliat  this  is  one  of  the  excepted 
AU  the  Judges  concuirioc. 


Digitized  by 


Google 


Kan.) 


BLUSH  V.  STATE. 


185 


«  Kan.  App.  146) 

BLUSH  T.  STATE. 
-(Court  of  Appeals  of  Kaneas,  Northern  Depart* 

ment,  E.  D.    Sept.  16,  1896.) 
Illeoitihatb  Chilurbk— Support— Divobc« — Ef- 

KECT  OF  DeCKEE. 

1.  A  prosecution  for  the  maintenance  and 
support  of  an  illegitimate  child  can  only  be 
maintained  when  the  complainant,  at  the  time 
of  the  commencement  of  the  action,  is  an  un- 
married woman.     Gen.  St.  1889,_par.  32D2. 

2.  Under  paragraphs  4757,  475»,  Gen.  St. 
1889,  a  decree  of  divorcement  does  not  become 
final,  or  oiierate  as  a  dissolution  of  the  mar- 
riage contract,  until  the  expiration  of  six  mouths 
from  the  date  of  the  rendition  thereof,  and  the 
parties  thereto  are  not  single  or  unmarried  per- 
sons until  such  decree  becomes  final  and  abso- 
Inte;  and  it  is  incvimbent,  in  an  action  of  this 
kind,  where  the  prosecuting  witness  claims  to 
be  unmarried  by  reason  of  a  decree  of  divorce, 
for  her  to  show  by  legal  testimony  that  such 
decree  had  become  final. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  ShEwnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  the  state  against  Van  R.  Blnsh. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Reversed. 

David  Overmyer,  for  plaintiff  in  error.  H. 
C.  Safford,  Co.  Atty.,  and  A.  H.  Case,  for  the 
State. 

GILKESON,  P.  J.  This  was  an  action 
brought  lu  the  name  of  the  state  of  Kansas, 
as  plaintiff,  against  Van  R.  Blush,  as  defend- 
ant, to  compel  him  to  make  certain  provisions 
for  the  support  of  an  alleged  Illegitimate  child, 
the  paternity  of  which  was  imputed  to  him 
by  the  mother  of  said  child,  one  Laura  A. 
Hunt.  The  prosecution  was  Instituted  before 
A.  P.  Chessney,  a  justice  of  the  peace  of  the 
city  of  Topeka,  on  the  16th  day  of  February, 
18U3.  There  are  several  errors  assigned.  We 
shall,  however,  consider  one,  as  upon  it  this 
case  must  be  reversed. 

Was  Laura  Hunt  a  single  woman  at  the 
time  she  made  this  complaint?  Paragraph 
3252,  Gen.  St.  1889,  provides:  "When  any 
unmarried  woman  who  has  been  delivered  of, 
or  Is  pregnant  with  a  bastard  child,  make  com- 
plaint. •  •  *"  This  section  has  been  con- 
strued by  the  supreme  court  of  this  state  to 
mean  that  If  the  prosecuting  witness  Is  a  sin- 
gle woman  when  she  commences  the  prosecu- 
tion, although  she  may  have  been  married 
when  the  child  was  born,  the  proceeding  may 
be  prosecuted  by  the  mother  of  such  child. 
Willetts  V.  JeEMes,  5  Kan.  470.  The  evidence 
In  tbis'  case  shows  that  at  the  time  the  child 
was  bom  she  was  a  married  woman.  Does 
not,  then,  the  law  presume,  where  it  is  once 
shown  that  a  marriage  relation  exists,  that  it 
continues,  until  it  Is  proven  to  the  contrary  V 
We  tbhik  so,  and  It  is  incumbent  upon  the 
state  to  prove  every  material  fact  and  element 
necessary  to  constitute  the  offense,  before  a 
conviction  can  be  had.  One  of  the  material 
facts  of  this  case  to  be  proven  by  the  state 
was  that  Laura  Hunt,  at  the  time  she  made 
tbis  complaint,  on  the  16th  day  of  October, 


1893,  wa-s  a  single  woman.  The  only  testi- 
mony upon  this  proposition  is  that  of  the 
prosecutrix  herself,  in  which  she  says  that  at 
the  time  of  the  birth  she  was  a  married  wo- 
man, and  then  testifies  as  follows:  "Who  had 
you  married?  A.  W.  A.  Hunt  Q.  At  the  time 
of  the  birth  of  the  child,  how  long  had  you 
been  married  to  him?  A.  From  the  Ivtb  of 
October  to  the  9th  of  May  of  the  same  year. 
Q.  19th  of  October?  Is  that  correct?  A. 
1892.  Q.  The  child  was  bom  March  9,  1892? 
A.  Yes,  sir;  I  was  married  in  1891.  Q.  You 
were  married  in  October  Iwfore  that?  A.  The 
19th  of  October,  1891.  Q.  Prior  to  that  date, 
had  you  been  married?  A.  No, sir.  Q.  Had  you 
ever  been  married  prior  to  the  time  you  mar- 
ried Hunt?  A.  Yes,  sir;  my  first  husband  was 
dead.  Q.  What  had  become  of  your  first  hus- 
band? A.  He  was  dead.  Q.  When  did  he 
die?  A.  He  died  in  October.  Q.  What  year? 
A.  Two  years  before  that.  I  cannot  call  the 
year.  Q.  Two  years  before  you  married  Hunt? 
A.  Yes,  sir.  Q.  On  the  16th  day  of  October 
last.  And  now  state  whether  you  were  a  mar- 
ried woman,  or  single.  A.  Single."  Upon 
cross-examination  she  stated:  "Q.  You  say 
the  child  was  bom  on  what  day  of  the  month? 
A.  9th  of  March,  1892.  Q.  You  say  at  that 
time  you  were  married  to  Hunt?  A.  Yes,  sir. 
Q.  Got  married  October  before?  A.  Yes,  sir; 
but  I  did  not  live  with  him.  Q.  But  you  had 
been  married  to  him  the  October  before '/  a. 
I  did  not  live  with  bhn  at  all.  Q.  You  was 
married  to  him?  A.  Yes, sir.  Q.  You  have  so 
stated,  I  believe.  A.  Yes,  sir.  Q.  Then  yon 
stated  that  In  last  October,  when  you  brought 
this  action,  you  was  a  single  woman?  A.  Yes, 
sir.  Q.  How  did  that  cmne?  A.  I  obtained 
a  divorce  from  Mr.  Hunt.  Q.  Where?  A.  In 
this  court  Q.  You  obtained  a  divorce  in  Oc- 
tober last?  A.  Yes,  sir.  Q.  Do  you  remem- 
ber the  day  in  October  it  was  granted?  A. 
No,  sir;  I  do  not  exactly.  Q.  The  .15th?  A. 
I  do  not  remember  the  date.  Q.  What  is  your 
best  Impression  as  to  the  date?  I  see  this  is 
filed  October  16th.  A.  I  think  It  was  near 
that.  Q.  It  was  about  there,  was  it,  before 
you  filed  this,  that  you  got  your  divorce  here? 
A.  Yes,  sir;  a  few  days,  I  suppose.  I  can- 
not state  Just  exactly.  Q.  What  is  your  best 
recollection?  A.  I  will  tell  you  as  near  as  I 
know.  I  cannot  tell  yoo.  I  know  I  got  the 
divorce  somewhere  near  the  middle  of  October. 
Q.  That  is,  you  got  your  divorce?  A.  Yes. 
sir.  Q.  You  know  it  was  in  the  month  of 
October?    A.  Yes,  shr." 

Paragraph  4757  (being  section  047  of  the 
Civil  Code)  reads  as  follows:  "A  divorce 
granted  at  the  Instance  of  one  party  shall 
operate  as  a  dissolution  of  the  marriage  con- 
tract as  to  both,  and  shall  be  a  bar  to  any 
claim  of  the  party  for  whose  fault  it  -was 
gi-anted,  in  or  to  the  property  of  the  other, 
except  In  case  where  actual  fraud  shall  have 
been  committed  by  or  on  behalf  of  the  suc- 
cessful party.  EJvery  judgment  of  divorce- 
ment granted  by  a  district  court  shall  be  final 
and  conclusi\e,  unless  appealed  from  withl.t 
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the  time  and  In  the  manner  herein  provided. 
A  party  desiring  to  appeal  from  a  judgment 
of  divorcement  granted  must  within  ten  days 
after  such  Judgment  is  rendered,  file  a  written 
notice  in  the  office  of  the  clerk  of  such  court, 
duly  entitled  in  such  action,  stating  that  It  is 
the  intention  of  such  party  to  appeal  from  such 
judgment;  and  imless  such  notice  be  filed, 
no  appeal  shall  be  had  or  taken  in  such  cause; 
if  notice  be  filed  as  aforesaid,  the  party  filing 
the  same  may  commence  a  proceeding  In  error 
for  the  reversal  or  modification  of  such  judg- 
ment at  any  time  within  four  months  from  the 
date  of  the  decree  appealed  from,  and  not 
thereafter.  But  whether  a  notice  be  filed  as 
herein  provided  or  not,  or  whether  proceed- 
ings in  error  be  commenced  as  herein  provid- 
ed, or  not,  it  shall  be  unlawful  for  either  party 
to  such  divorce  suit,  to  marry  any  other  per- 
son within  six  months  from  the  date  of  the 
decree  of  divorcement,  and  If  notice  be  filed 
and  proceeding  in  error  be  commenced  as 
hereinbefore  provided,  then  it  shall  be  unlaw- 
ful for  either  party  to  such  cause  to  marry 
any  other  person  until  the  expiration  of  thirty 
days  from  the  d.ite  on  which  final  judgment 
shall  be  rendered  by  an  appellate  court  in 
such  appeal.  And  every  person  marrying  con- 
trary to  the  provisions  of  this  section  shall  be 
deemed  guilty  of  bigamy  and  such  marriage 
shall  be  absolutely  void."  Paragraph  4759 
(section  647b,  Civ.  Code)  provides:  "Every  de- 
cree of  divorce  shall  recite  the  day  and  date 
when  the  judgment  was  rendered  In  the  cause 
and  that  the  decree  does  not  become  absolute 
and  take  effect  until  the  expiration  of  six 
months  from  said  time."  Conceding  that  her 
testimony  was  sufficient  to  establish  the  fact 
that  she  had  obtained  a  decree  of  divorce,  It 
Is  clearly  shown  by  the  testimony  that  within 
two  or  three  days  after  it  was  granted  she 
conmienccd  this  action.  She  says  that  she  was 
divorced  in  the  middle  of  October.  Now,  giv- 
ing all  the  latitude  that  is  possible  to  be  given 
to  what  Is  meant  by  the  term  "about  the  mid- 
dle of  October,"  it  would  only  Include  a  range 
from  the  10th  to  the  20th  of  the  month.  Either 
of  these  dates  would  constitute  the  middle  of 
the  month.  But  it  must,  from  her  testimony, 
have  been  prior  to  the  ICth,  and,  at  the  ut- 
most limit,  not  over  six  days  before  she  in- 
stituted this  action.  But  did  the  mere  de- 
cree of  divorce  make  her  a  single  woman? 
We  think  not.  Our  statute  expressly  declares 
that  the  decree  does  not  become  absolute,  or 
take  effect,  until  the  expiration  pf  six  months 
from  the  date  of  its  rendition.  It  not  only 
makes  it  unlawful  for  the  parties  to  marry 
during  that  time,  but  declares  that  a  mar- 
riage so  contracted  shall  be  absolutely  void. 
During  that  six  months,  therefore,  neither  of 
the  parties  to  the  decree  of  divorce  are  rmmar- 
ried  persons.  As  we  have  said,  neither  of 
them  could  contract  marriage  within  that 
time,  and  if  they  did  the  marriage  would  be 
void,  and  in  the  eye  of  the  law  they  are 
still  married.  The  decree  is  not  absolute 
at  the  time  of  its  rendition.     It  is  merely  a 


decree  nisi,  subject  to  the  future  order  of  the 
court,  and  to  be  affected  by  contingencies  that 
might  arise  within  the  six  months.  And  it 
has  been  held  by  courts  of  high  reputation 
that  until  the  decree  is  absolute  the  mar- 
riage is  In  full  force.  5  Am.  &  Bng.  Enc.  Law, 
p.  838;  Wales  v.  Wales,  119  Mass.  89.  And 
the  supreme  court  of  this  state  (Wllhlte  v. 
WUhlte,  41  Kan.  154,  21  Pac.  174)  has  adopt- 
ed this  doctrine,  and  held  In  that  case,  in  con- 
struing the  Oregon  statute  (Hill's  Ann.  Laws, 
S  503),  which  provides:  "A  decree  declar- 
ing a  marriage  void  shall  have  the  effect  to 
terminate  such  marriage  as  to  both  parties, 
except  that  neither  party  shall  be  capable  of 
contracting  marriage  with  a  third  person,  and 
if  be,  or  she,  does  so  contract,  shall  be  liable 
therefor  as  if  such  decree  had  not  been  given, 
until  the  suit  has  been  heard  and  determined 
on  appeal,  and  if  no  appeal  be  taken,  the  ex- 
piration of  the  period  allowed  by  this  Code 
to  take  such  appeal,"— that  under  that  law  a 
decree  of  divorce  does  not  absolutely  terml- 
natei  the  marriage  relation,  nor  entirely  free 
the  parties  from  its  obligation  and  liability, 
until  the  expiration  of  the  time  allowed  in 
which  to  take  appeaL  The  same  construction 
had  been  given  to  a  similar  statute  In  the 
then  territory  of  Washington,  in  the  case  of 
Smith  V.  Fife,  30  Pac.  1059.  This  court,  in 
passing  upon  a  similar  question  (Conn  v. 
Conn,  2  Kan.  App.  419,  42  Pac.  1009),'  held 
that  a  marriage  contracted  within  six  months 
under  the  law  of  marriage  and  divorce,  as  it 
stood  in  1881,  was  valid,  but  placed  it  upon 
the  ground  that  the  Code  of  1881,  unlike  the 
statutes  of  Oregon  and  Washington,  simply 
declared  that  It  should  be  unlawful  for  ei- 
ther party  to  marry  within  six  months  after 
the  decree,  and  did  not  make  the  parties  in- 
capable of  contracting,  nor  declare  a  mar- 
riage so  solemnized  void;  and  Judge  Clark, 
In  rendering  the  decision  oil  the  court  in  that 
case,  makes  this  distinction  very  clear,  and 
very  plainly  intimates  that  If  the  law  gov- 
erning that  case  bad  contained  the  provisions 
which  It  now  contains  the  decision  would  have 
been  different.  In  speaking  of  the  construc- 
tion given  to  the  statute  In  1881,  he  says: 
"This  construction  seems  to  be  in  accord  with 
the  views  of  the  legislature  when,  in  1889,  the 
law  was  amended  so  as  to  make  absolutely 
void  a  marriage  by  either  party  to  a  divorce 
suit  before  the  expiration  of  six  months  from 
the  rendition  of  the  decree,  and  during  the 
pendency  of  proceeding  in  error."  We  think 
that  the  prosecuting  witness  at  the  time  of 
the  commencement  of  this  prosecution  was 
undoubtedly  a  married  woman.  This  being 
the  case,  she  cannot  maintain  the  prosecution, 
and,  upon  her  own  showing,  she  had  simply 
obtained  a  decree  which  had  not  become  ab- 
solute,— had  not  yet  taken  effect. 

It  is  contended  by  the  defendant  in  error 
that  this  decree  of  divorce,  and  In  fact  every 
decree  of  divorce,  becomes  final  within  10 
days  after  its  rendition,  under  that  portion  of 
the  section  which  reads:    "Every  judgment 
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■of  dlTorcement  granted  by  a  district  court 
shall  be  final  and  conclnsive  unless  appealed 
from  within  the  time  and  In  the  manner  here- 
in provided."  The  time  and  manner  provided 
is  filing  a  notice  within  10  days  after  such 
Judgment.  We  cannot  agree  with  them  upon 
this  construction  of  the  statute,  and,  even  if 
we  did,  the  state  failed  to  prove  in  this  case 
that  the  10  days  had  expired.  And,  as  we 
have  said,  giving  the  greatest  latitude  that 
could  possibly  be  given,  the  decree  had  not 
been  entered  over  6  days  prior  to  the  filing 
of  this  complaint,  so  that  under  their  conten- 
tion the  decree  was  not  final.  We  think,  for 
tbe^  reasons  given,  the  judgment  In  this  case 
should  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  dismiss  the  prosecution 
and  discharge  the  defendant.  All  the  Judges 
concurring. 

(4  Kan.  App.  88} 
UNION  PAC.   RY.   CO.   v.   MAHAFFY. 

iConrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept  9,  1896.) 
Railroads— Action  by  Emflotb  tob  Ikigries — 

NbOMOBNOB — EVIDBKCB. 

1.  Negligence  is  not  to  be  {{resumed,  but  must 
be  proven;  and  when  the  evidence  in  an  action 
for  damages  against  a  railroad  company,  under 
paragraph  1251,  Gen.  St.  1889,  shows  that  the 
employs  charged  with  being  negligent  exer- 
cised towards  the  injured  employe  the  care  and 
diligence  which  a  prudent  person  would  ordina- 
rily exercise  under  like  circumstances,  no  lia- 
bility is  established  against  the  company. 

2.  Under  the  facts  in  this  case,  hdd.  that  the 
railroad  company  is  not  liable  for  damages  on 
accoimt  of  the  accident. 

(Syllabus  by  the  Court.)   . 

Error  from  district  court,  Wyandotte 
count>';   H.  L.  Alden,  Judge. 

Action  by  William  Mahaffy  against  the 
Union  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.    Reversed. 

A.  li.  Williams  and  N.  H.  Loomls,  for  plain- 
tiff in  error.  J.  W.  Jenldns,  for  defendant  in 
error. 

GII.KESON,  P.  J.  On  July  15,  1890,  WU- 
liam  Mahaffy,  a  boiler  maker,  and  Charles 
E.  Prince,  his  helper,  were  in  the  employ  of 
the  plaintiff  In  error,  and  on  said  date  were, 
attempting  to  remove  the  bottom  out  of  the 
fire  box  of  a  locomotive,  which  was  standing 
In  a  roundhouse  of  said  company.  To  do  so, 
It  was  necessary  for  them  to  go  into  the  pit 
over  which  the  locomotive  was  standing. 
Having  entered  the  pit,  they  each  took  hold 
of  opposite  ends  of  the  grate,  to  remove  it. 
Prince  at  this  time  was  looking  up,  and,  as 
they  were  getting  it  out  of  the  socket,  some 
ashes  from  above  fell  into  his  eyes,  causing 
blm  to  let  go  of  his  end  of  the  grate.  He 
gave  no  warning  of  his  intention  to  drop  the 
grate,  which  weighs  from  75  to  100  pounds. 
Mabaffy,  not-knowing  what  bad  happened  to 
Prince,  held  fast  to  his  end,  and  thereby  re- 


ceived a  sprain  of  the  tight  wrist  To  recov- 
er for  the  injury  so  sustained,  this  action 
was  brought,  under  paragraph  1251,  Gen.  St. 
1880.  The  petition  aUeges  that  plaintiff  and 
Cliarles  B.  Prince  were  employes  of  and 
working  for  and  under  the  direction  of  de- 
fendant in  its  shops,  and  while  so  engaged, 
and  as  part  of  their  duties  therein,  they  were 
removing  a  grate  from  an  engine;  and  that 
Prince  negligently  jerked  and  twisted  said 
grate,  and  let  it  fall,  without  giving  any  no- 
tice to  plaintiff,  and  thereby  twisted,  wrench- 
ed, sprained,  and  severely  hurt  plaintiff's 
wrist,  rendering  blm  unable  to  work,  and 
permanently  disabling  him. 

Upon  the  trial  of  this  cause,  the  Jury  return- 
ed 17  special  findings,  very  few  of  which 
have  any  bearing  upon  the  question  raised  by 
the  plaintiff  in  error,  viz.  that  the  testimony 
did  not  show  any  negligence  on  the  part  of 
Prince;  in  other  words,  that  it  did  show  con- 
clusively that  the  injury  was  the  result  of  an 
unavoidable  accident.  We  think  the  conten- 
tion of  the  plaintiff  in  error  is  well  founded. 
There  is  but  little  testimony  upon  the  facts 
as  to  this  injury.  But  two  witnesses  knew, 
or  could  know,  anything  about  It- -the  plain- 
tiff and  his  co-employfi,  Prince;  and  their 
testimony,  when  carefully  examined,  does  not 
conflict.  While  they  have  not  expressed 
themselves  In  precisely  the  same  terms,  nor 
used  similar  language  to  convey  their  ideas, 
yet  their  explanation  of  this  transaction  is 
strikingly  similar.  The  testimony  of  the 
plaintiff  is:  "I  had  hold  of  the  grate,  and,  in 
order  to  get  it  out,  one  end  has  to  be  lifted  up 
first,  and  the  other  end  lowered  down  be- 
low the  bar.  Prince  bad  hold  of  the  other 
end.  We  were  in  a  stooping  position.  We 
could  not  stand  up  straight  and  take  the 
gr^te  out,  but  was  bent  over.  We  bad  Just 
lowered  It  below  the  bar  when,  as  he  claim- 
ed, and  so  told  me  at  the  time,  that  some 
ashes  fell  into  his  eyes.  He  gave  It  a  throw, 
that  way,  and  let  it  fall  out  of  his  hands.  I 
had  my  end  out  of  the  slot  on  which  it  inins. 
We  had  lowered  both  ends  out.  Prince's  end 
came  out  first,  and  mine  almost  the  same 
time.  He  gave  It  a  twist,  and  threw  it  that 
way,  and  it  fell  out  of  his  bands.  Just  before 
it  was  taken  down,  before  he  let  it  drop,  ho 
was  looking  up.  He  got  some  ashes  in  his 
eyes.  That  is  what  he  said  at  the  time.  That 
is  what  he  told  me.  He  gave  a  kind  of  a 
jerk  a't  the  time,  and  let  it  fall.  That  is  the 
way  I  understood  at  the  time  as  to  how  It 
happened.  He  gave  a  wrench  over,  and  the 
grate  fell  out  of  his  liands."  Prince  testifies 
as  follows:  "I  am  the  man  that  was  helping 
Mahaffy  take  this  grate  out  of  the  locomo- 
tive. Mr.  Mahaffy  had  one  end  of  the  grate, 
and  I  had  the  other.  We  were  under  the  en- 
gine, and  bad  to  work  sitting  down,— sitting 
on  the  side  of  the  pan.  When  we  were  get- 
ting it  out  of  the  socket  that  fits  in  the  liars, 
I  was  looking  up,  and  dirt  fell  in  my  eyes.  I 
gave  the  bar  a  kind  of  let-go,  and  it  fell  from 
my  bands.    I  think  there  was  a  handful  of 
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ashes,  and  fell  In  my.  eyes.  I  do  not  know. 
It  fell  right  Into  my  eyes.  The  eye  got  full, 
it  caused  me  pain  In  the  eye.  It  felt  to  me 
«8  If  needles  were  put  In  my  eyes.  The  dirt 
falling  in  there  was  sharp,  and  cut  and  ached. 
It  caused  me  to  let  go  my  bold  on  the  grate. 
That  is  the  only  reason  for  me  letting  go. 
When  I  let  go,  the  grate  turned  from  me.  I 
lost  my  bold  of  it  I  let  go  Immediately  as 
soon  as  the  ashes  fell  In  my  eyes.  I  cannot 
say  that  I  threw  It  I  suppose  you  might 
call  It  'shoving  away.'  I  did  not  give  Ma- 
haffy  any  warning.  I  had  no  time  to  give 
warning  myself.  I  could  not  help  it "  The 
dirt  came  Into  my  eyes,  and  made  me  loose 
my  bold  on  the  grate.  I  did  not  know  I  was 
.going  to  do  it.  It  occurred  so  suddenly,  I 
did  not  have  time  to  give  any  notice  or  warn- 
ing." This  is  all  the  testimony  bearing  upon 
this  subject. 

"An  act  which  involves  none  of  the  ele- 
ments of  negligence  or  Intentional  wrdng  is 
always  considered  an  accident.  No  person  can 
be  held  responsible  for  an  unseen  accident 
which  incldently  occurs  while  he  Is  In  the 
rightful  and  proper  exercise  of  his  lawful 
business."  The  act  of  Prince  In  letting  go 
of  this  bar  would  not  have  occurred  had  it 
not  been  for  the  ashes  falling  in  his  eyes, 
and  the  Jury  so  found;  and,  under  the  cir- 
cumstances, his  actions  were  but  the  natural 
and  usual  acts  of  any  person  acting  under 
similar  circumstances;  and,  in  Judging  of  the 
care  that  he  was  required  to  use,  allowance 
should  be  made  for  the  circumstances  of  the 
case,  and,  if  they  were  committed  suddenly, 
he  would  be  excusable  for  omitting  some 
precaution,  or  even  In  making  an  unwise 
choice  under  these  influences.  Of  course,  he 
was  under  obligations  not  to  injure  Mahaffy 
If  he  could  avoid  It  We  are  all  under  such 
an  obligation  one  to  another,  but  being  under 
such  an  obligation  does  not  render  us  liable 
for  accidents  which  we  did  not  contemplate, 
and  which  we  could  not  avoid.  What  duty 
did  .Prince  fail  to  perform?  What  obligation 
was  he  under  which  he  disregarded?  We 
have  failed  to  discover  any.  We  think  he 
exercised  towards  the  injured  employe  that 
degree  of  care  and  diligence  which  a  prudent 
person  would  ordinarily  exercise  under  like 
circumstances,  and  we  think  the  testimony  to 
this  case  shows  conclusively  that  the  falling  of 
the  ashes  In  Prince's  eyes  caused  him  to  give 
an  involuntary  start,  and  relax  his  bold  on 
the  grate.  That  what  constitutes  negligence 
In  a  particular  case  is  generally  a  question 
for  the  Jury,  and  not  for  the  court,  is  un- 
doubtedly true;  but,  when  there  is  no  con- 
flict in  the  testimony  offered,  the  question  of 
negligence  becomes  a  question  of  law,  and 
this  Is  especially  true  when  there  can  be 
but  one  deduction  drawn  from  the  testimony. 
Negligence  is  not  to  be  found  without  evi- 
dence. There  is  always  a  presumption 
against  it,  and  therefore  the  plaintiff  who  as- 
serts it  must  adduce  proof  that  the  party 
charged  therewith  did  not  use  ordinary  care. 


At  least  taking  the  testimony  as  a  whole, 
some  want  of  ordinary  care  must  appear  to 
sustain  a  recovery.  The  testimony  in  this 
case  falls  to  show  any  negligence  upon  tbe 
part  of  the  co-employ6,  and,  on  the  other 
hand,  conclusively  shows  that  the  tojury  is 
the  result  of  an  accident  and  that  the  de- 
fendant below  is  responsible  therefor.  The 
verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law.  The  Judgment  there- 
fore, will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  In  accordance  wltl» 
this  opinion.    All  the  Judges  concurring. 


it  Kan.  Ai>p.  US) 
KANSAS  CITY  INV.  CO.  v.  FULTON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.     Sept  0,  1896.) 
Limitations— RuNNiNo  in  Favok  op  Trdstbe — 
Advbksb  P088B8S10X— Bosa  Kids  Mohtoaobb. 

1.  When  one  peison  holds  the  legal  title  to- 
real  estate  as  trustee  for  one  who  is  the  equita- 
ble owner,  the  statute  of  limitations  will  not 
run,  as  between  them,  until  there  is  a  renun- 
ciation of  the  trust  or  until  the  party  holding 
the  legal  title  by  some  act  or  declaration  as- 
serts a  claim  adverse  to  the  real  owner. 

2.  Open,  notorious,  exclusive  possession  of 
real  estate  is  notice  to  the  world  of  whatever  ti- 
tle or  interest  the  person  so  in  ix>68ea8ion  may 
have  therein. 

3.  The  defendant  in  this  action  being  in  the 
actual,  open,  notorious,  and  exclusive  possession 
ot  the  real  estate  in  controversy  at  the  time 
the  plaintiJFs  mortgage  was  executed,  and  when 
the  plaintiff  acquired  the  same,  the  mortgage 
was  taken  and  is  held  subject  and  inferior  to- 
the  title  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Wyandotte  coun> 
ty;  N.  H.  Loomis,  Judge  pro  tem. 

Action  by  the  Kansaa  City  Investment  (3om- 
pany  against  Mary  J.  Fulton  and  others. 
From  a  Judgment  In  favor  of  defendant  Ful- 
ton, plaintiff  brings  error.     AiBrmed. 

Co<:4c  &  Gassett  for  plaintiff  in  error.  Mc- 
Grew,  Watson  &  Watson,  Hale  &  Fife,  and 
J.  S.  Gibson,  for  defendant  in  error. 

GILKESON,  P.  J.  On  the  6th  day  ot  De- 
cember, 1853,  the  defendant  In  error,  Mary  J. 
Fulton,  was  married  to  one  William  J.  Ful- 
ton; and  at  the  time  of  tbe  marriage  she  was 
tbe  owner  of  some  property,  William  J.  Ful- 
ton being  Insolvent  From  time  to  time  tbe 
defendant  in  error  received  money  from  her 
relatives,  amounting  to  quite  a  sum;  and  in 
December,  18C6,  the  said  WilUam  J.  Fulton, 
husband  of  the  defendant  in  error,  having 
this  money  in  his  possession,  purchased  cer- 
tain real  estate  (it  being  the  property  in  con- 
troversy in  this  action)  of  Isabelle  S.  Clem- 
ents, it  being  understood  and  agreed  that  tbe 
title  should  be  taken  in  the  name  of  Mar^'  J. 
Fulton.  This  was  not  done,  and  the  deed 
was  taken  in  tbe  name  of  W.  J.  Fulton.  In 
1881  W.  J.  Fulton  procured  a  divorce  from 
bis  wife  Mary  J.  In  1885  Mary  J.  Fulton 
took  possession  of  this  property,  and  has 
held  the  same  ever  since.    In  1886  William. 
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J.  Fulton  and  his  then  wife,  EUlza,  sold  and- 
conreyed  this  property  to  Caroline  Miiotte; 
and  on  the  day  of  said  sale  Miiotte  and  her 
husband  executed  a  mortgage  on  this  prop- 
erty to  Garrard  Chestnut  and  R.  T.  Darnell 
&  Co..  both  of  the  state  of  Missouri.  These 
notes  were,  by  Chestnut  and  Darnell,  In- 
dorsed to  one  Mrs.  Clara  P.  Buckner  or  or- 
der, and  by  her  indorsed  to  A.  C.  Bucluer  or 
order,  without  recourse.  In  July,  1888,  A.  C. 
Buckner  indorsed  them  to  the  Kansas  City 
Investment  Company,  the  plaintiff  In  this  ac- 
tion, or  order,  without  recourse.  In  April, 
1889,  the  co-defendants  of  Mary  J.  Fulton  in 
this  action  brought  suit  against  her  for  the 
recovery  of  this  property;  and  Judgment  was 
rendered  therein  on  October  7,  1889,  against 
them,  in  favor  of  said  Mary  J.  Fulton.  It  also 
appears  from  the  record  that  William  J.  Ful- 
ton, Garrard  Chestnut,  and  R.  T.  Darnell 
&  Co.  were  and  are  nonresidents  of  the  state 
of  Kansas,  and  that  the  plaintiff  in  this  ac- 
tion is  a  Missouri  corporation.  On  the  25th 
of  January,  1889,  the  plaintiff  in  error  brought 
an  action  to  foreclose  this  mortgage  against 
Alphonso  Miiotte,  the  husband,  and  othei'S, 
the  heirs  of  Caroline  Miiotte,  deceased,  mak- 
ing Mary  J.  Fulton  a  defendant  therein. 
There  was  no  contest  between  the  plaintiff 
in  error  and  any  of  the  defendants,  except 
Mary  J.  Fulton,  who  alleged,  as  her  defense, 
that  she  was  at  the  time  of  the  commence- 
ment of  this  action,  and  for  a  long  time  prior 
to  the  30th  of  March,  188G,  had  been,  the 
equitable  owner  of,  and  in  the  open  and  noto- 
rious possession  of,  all  the.  real  estate  in  said 
petition  described,  and  that  if  ever  said  notes 
and  mortgage  were  given,  made,  and  executed, 
they  were  given,  made,  and  executed  sub- 
ject to  her  rights  in  said  property,  and  that 
at  the  time  of  taking  the  same  the  payees 
and  grantees  thereto  had  notice  of  her  occu- 
pancy and  title,  and  took  the  same  subject 
thereto;  and  also  set  out  the  proceedings 
had  between  her  and  her  co-defendants  in 
the  supplemental  answer  filed  herein.  To 
this  plaiutiif  in  error  filed  a  reply  admitting 
that  the  Judgment  referred  to  was  rendered, 
and  furtlier  alleging  that  the  defendant  Mary 
Fulton  during  the  month  of  August,  ISSO, 
had  notice  and  knowledge  that  the  title  to 
the  land  was  taken  in  the  name  of  William 
J.  Pulton,  her  former  husband,  when  he  pur- 
chased it,  and  that  she  took  no  action  to  en- 
force her  equitable  title  or  estate  until  the 
fall  of  18S5,  when  she  took  possession  of  the 
land  without  his  knowledge  or  consent,  and 
has  since  remained  in  possession  without  his 
or  his  grantor's  consent,  and,  further,  that 
her  cause  of  action  accrued  more  than  five 
years  prior  to  the  time  she  so  took  i>ossesslon 
of  said  land.  The  case  was  tried  to  the 
conrt,  and  special  findings  of  fact  and  con- 
clusions of  law  were  made  by  the  court,  as 
follows: 

"Findings  of  Fact.  (1)  I  find  that  the  prop- 
erty In  question,  was  purchased  by  William  J. 
Fulton  on  or  about  the  31st  day  of  December, 


1806,  with  funds  belonging  to  the  defendant 
Mary  J.  Fulton,  then  wife  of  William  J.  Ful- 
ton,  and  that  said  William  J.  Fulton  promised 
said  Mary  J.  Fulton  to  take  the  title  of  said 
property  in  her  name,  at  the  time  it  was  pur- 
chased. (2)  I  further  find  that,  without  the 
knowledge  or  consent  of  his  wife,  said  Wil- 
liam J.  Fulton  to(di  the  title  of  said  property 
In  his  own  name,  and  that  said  Mary  J.  Ful- 
ton supposed  the  title  of  the  property  to  be 
In  her  name  until  some  time  in  August,  1880. 

(3)  I  further  find  that  said  WlUiam  J.  Ful- 
ton was  divorced  from  said  Mary  J.  Fulton 
upon  or  about  the  31st  day  of  March,  1881. 

(4)  I  find  that  said  Mary  J.  Fulton  took  no 
steps  to  assert  her  rights  to  said  property  un- 
til some  time  in  the  fall  of  1885,  when  she 
took  possession  of  said  property,  and  has 
been  in  the  open  and  visible  possession  of 
the  same  ever  since.  (5)  I  further  find  that 
said  William  J.  Fulton  and  wife  conveyed 
said  property  to  said  Caroline  Miiotte  upon 
the  30th  day  of  March,  1886,  and  that  said 
Caroline  Miiotte  and  husband  thereafter  gave 
the  mortgage  sued  upon  herein.  (6)  I  fur- 
ther find  that  there  Is  due  to  the  plaintiff 
from  defendant  Alphonse  Miiotte,  personally, 
and  John  Gibson  as  administrator  of  Caroline  ' 
Miiotte,  deceased,  the  sum  of  $588.92,  bear- 
ing interest  at  the  rate  of  eight  per  centum 
per  annum,  and  its  costs  her,ein  expended, 
and  that  the  conditions  of  its  mortgage  liave 
been  broken.  (7)  I  further  find  that  the  de- 
fendant Mary  J.  Fulton  was  informed  in  the 
month  of  August,  A.  D.  1880,  that  the  title 
to  the  property  was  in  the  name  of  Wm.  J. 
Fulton,  and  that  she  took  no  steps,  as  above 
found,  to  assert  her  right  in  said  property 
until  some  time  in  the  fall  of  A.  D.  1S85,  when 
she  took  actual  possession  of  the  same,  and 
that  during  said  period  she  was  under  no 
legal  disability  from  asserting  her  said  rights. 
(8)  T  further  find  that  the  plaintifC  did  not 
appear  in,  and  was  not  a  partj'  to,  the  suit 
of  Alphonse  Miiotte  et  al.  v.  Mary  J.  Fulton, 
as  alleged  in  the  answer  of  said  Fulton  filed 
In  this  cause,  and  is  not  estopped  by  the  pro- 
ceedings in  said  cause. 

"Conclusions  of  Law.  (1)  That,  at  the 
date  of  said  conveyance  from  William  J.  Ful- 
ton to  Caroline  Miiotte,  said  Mary  J.  Fulton 
had  the  equitable  title  to  said  property,  and 
that  said  equitable  title  was  paramount  to 
the  legal  title  of  said  WUilam  J.  Fulton.  (2) 
That  the  plaintiff  was  charged  with  notice 
of  the  possession  of  said  premises  by  said 
Mary  J.  Fulton  at  the  time  it  obtained  the 
mortgage  upon  the  same.  (3)  That  the  plain- 
tiff take,  so  far  as  the  defendant  Mary  J. 
Fulton  is  concerned,  naught  by  this  suit,  and 
that  she  have  and  recover  her-  costs  herein. 
(4)  Tliat  the  plaintiff  is  entitled  to  recover 
of  and  from  the  defendant  Alphonse  Miiotte 
personally,  and  John  Gibson  as  administra- 
tor of  Caroline  Miiotte,  deceased,  the  sum  of 
$588.92,  bearing  interest  at  the  rate  of  elglit 
per  centum  per  annum,  and  that,  as  again.st 
all  of  the  defendants  excepting  Mary  J.  Ful- 
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ton.  It  la  entitled  to  foreclosure  of  its  mort- 
gage, but  that  as  the  land  herein  described 
la  the  property  of  Mary  J.  Fulton,  as  afore- 
said, no  decree  of  foreclosure  will  be  given, 
the  said  mortgage  for  such  reason  not  being 
a  Uen  upon  said  land. 

"N.  H.  Loomls,  Judge  pro  tern. 

"No.  5,470.  K.  C.  I.  Co.  vs.  MUotte  et  aL 
Special  Findings.     Filed  June  29,  '91. 

"B.  W.  Towner,  Clerk." 

We  cannot  agree  with  plalntltt  in  error 
that  the  court  overturned  a  legal  title  without 
substantial  testimony.  On  the  contrary,  we 
think  the  testimony  In  this  case  supports 
the  conclusions  of  law  as  found  by  the  trial 
court,  by  an  overwhelming  preponderance 
thereof,  and  Is  of  the  strongest  kind  possible 
to  be  presented  In  a  case  of  this  nature.  The 
findings  of  fact  are  not  questioned,  nor  could 
they  be,  for  they  are  supported  by  all  of  the 
testimony  in  this  case;  and  It  Is  clearly 
shown  that  the  funds  with  which  this  prop- 
erty was  purchased  was  received  from,  and 
belonged  to,  the  defendant  Mary  J.  Fulton, 
and  that  the  property  was  purchased  with 
the  express  understanding  that  the  title 
should  vest  In  her.  "When  the  legal  title 
to  real  estate  is  In  one  person,  and  the  real 
Interest  Is  in  another,  the  statute  of  limita- 
tions will  not  run,  as  between  them,  until 
there  is  a  renunciation  of  the  trust,  or  until 
the  party  holding  the  legal  title  by  some  act 
or  declaration  asserts  a  claim  adverse  to  the 
reaJ  owner."  There  Is  no  proof,  or  attempt 
to  prove,  that  W.  J.  Fulton  ever  denied  the 
trust;  nor  was  there  any  act  of  hostility  done 
or  adverse  claim  made  by  blm  until  the  very 
transaction  upon  which  the  claim  of  the 
plaintiff  is  founded  occurred  viz.  the  sale  of 
this  property  to  Caroline  MUotte.  And  at 
the  time  Mrs.  Fulton  was  in  open,  notorious, 
and  exclusive  possession;  and  Mrs.  MUotte 
therefore  took  the  title  subject  to  the  trust,— 
purchased  with  notice  of  this  possession. 
The  plaintiff  purchased  the  notes  and  mort- 
gages with  the  same  notlce-^ll  the  parties 
were  bound  thereby — of  whatever  title  Mrs. 
Fulton  bad,  and  neither  obtained  any  title 
which  can  be  asserted  against  the  defendant. 
Oreer  v.  Hlgglns,  20  Kan.  420.  It  is  well  es- 
tablished that  open,  notorious,  and  exclusive 
possession  of  real  estate  under  an  apparent 
datm  of  ownership  is  notice  to  the  world  of 
whatever  claim  the  possessor  asserts,  wheth- 
er such  claim  is  legal  or  equitable.  Moore  v. 
Reaves,  15  Kan.  150;  Johnson  v.  Clark,  18 
Kan.  157;  School  Dlst  v.  Taylor,  19  Kan. 
287;  Tucker  v.  Vandermark,  21  Kan.  263; 
Bruce  v.  McBee,  23  Kan.  382;  McNeil  v.  Jor- 
dan, 28  Kan.  16;  Deetjen  v.  Rlchter,  33  Kan. 
414,  6  Pac.  596.  Under  these  circumstan- 
ces. It  was  incumb<!nt  upon  the  plaintiff  to 
inquire,  and  to  pursue  his  inquiry  until  he 
ascertained  the  nature  of  the  possessor's 
claim;  and,  falling  to  do  so,  the  law  treats 
him  precisely  as  though  he  bad  so  acted,  and 
learned  all  that  might  have  been  ascertained 
thereof.    MUotte  purchased,  therefore,  sub- 


ject to  all  the  equities  of  Mrs.  Ftilton,  and 
the  plaintiff  took  Its  mortgage  snbject  to  tbe 
same.  As  said  In  School  Dlst.  v.  Taylor, 
supra:  "When  it  comes  to  comparing  equi- 
ties betvreen  the  parties,  those  of  the  def  end-- 
ant  would  enhance  by  her  possession  of 
the  property.  Her  equities  are  prior  in  time, 
and  therefore  prior  in  right  The  defendant 
was  In  possession  of  the  property  when  the 
plaintiff's  equities  were  created,  and  this  con- 
stituted such  a  strong  and  x>aramount  equi- 
table title  to  the  property  that  no  mere  legal 
title  could  overthrow  It  And,  where  a  gran- 
tee purchases  with  knowledge  of  the  trust  be 
takes  no  greater  Interest  than  his  grantor 
had." 

With  reference  to  the  admission  of  certain 
testimony  of  the  defendant,  because  of  the 
marriage  relation  existing  between  her  and 
William  J.  Fulton  at  the  time:  This  testi- 
mony consisted  of  (1)  transactions  had  be- 
tween Mrs.  Fulton  and  her  then  husband  as 
to  the  furnishing  of  the  funds  to  purchase 
this  property;  and  (2)  commimicatlons  made 
by  him  to  other  persons  as  to  the  title  of  this 
property.  In  her  presence  and  hearing.  We 
think  tbe  testimony  was  competent  as  to 
the  first  for  the  reason  that  they  were  all 
transactions  in  which  he  was  acting  as  her 
agent  and  tall  within  the  statutory  excep- 
tion. As  to  the  second,  such  testimony  la 
clearly  admissible.  Higbee  v.  McMillan,  IS 
Kan.  133.  But  If  this  testimony  had  all  been 
excluded  there  would  still  be  ample  testi- 
mony to  support  tbe  finding  of  the  court  that 
the  property  was  purchased  by  William  J. 
Fulton  with  funds  belonging  to  the  defendant 
Maiy  J.  Fulton.  We  perceive  no  error  In  the 
rulings  or  Judgment  of  the  court  below.  The 
Judgment  in  this  case  will  therefore  be  af- 
firmed.   All  the  Judges  concurring. 


(4  Kam.  A.  163) 
GREBR  et  at  v.  PAYNE  et  aL ' 
(OoDrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.     Sept  g,  1896.) 

Trusts  and  Monopoliks— Riohts  or  Mbhbbrs  — 
EqniTr  Jorisdiotioh. 

1.  All  combinations  and  associations  of  per- 
sons formed  in  this  state  for  the  purpose  of  im- 
posing an  unreasonable  restraint  upon  the  exer- 
cise of  a  trade  or  business  are  unlawful  and 
void,  as  sgainst  public  policy,  and  contrary  to 
the  statutes  of  the  state. 

2.  A  court  of  equity  wlU  not  lend  its  aid  to  a 
member  of  such  unlawful  association,  to  enable 
him  to  retain  bis  membership  therein,  and  to 
restrain  the  association  from  suspending  or  ez- 
pelling  him  therefrom  for  a  violation  of  its 
illegal  rales  and  by-laws. 

(Syllabns  by  the  Court) 

Brror  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

Action  by  J.  B.  Greer  and  others,  part- 
ners, as  Oreer,  Mills  &  Oo.,  against  John  Bf. 
Payne  and  others,  for  an  injunction.  From 
8  Judgment  for  defendantSb  plaintiffs  brine 
error.    Affirmed. 


X  Behearinx  denied. 
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Waggener,  Horton  &  Orr  and  Mills,  Smith 
&  Hobbs,  for  plaintiffs  In  error.  McGrew, 
Watson  &  Watson  and  Hutcliings  &  Kep- 
Unger,  for  defendants  In  error. 

GARVER,  J.  The  plaintiffs  in  error, 
Greer,  Mills  &  Co.,  who  were  plaintiffs  be- 
low, together  with  the  defendants  in  error, 
compose  a  Toluntary  association,  formed  at 
Kansas  City,  Kan.,  and  designated  as  the 
Kansas  City  Live-Stock  Exchange.  The 
plaintiffs  were  charged,  tried  by  the  board 
of  directors,  and  found  guilty  of  violating 
the  rules  of  the  exchange  with  reference  to 
the  commission  charges  to  be  made  for  the 
purchase  of  cattle.  As  penalties  therefor, 
fines  were  assessed  against  them  aggregat- 
ing the  sum  of  $1,000.  By  the  rules  of  the 
association,  a  member  failing  to  pay  a  fine 
assessed  against  him  within  three  days  may 
be  suspended  from  membership  until  the 
same  is  paid.  This  action  was  brought  by 
the  plaintiffs  for  an  injunction  to  restrain 
the  defendants  from  enforcing  the  payment 
of  said  fines  by  suspending  them  from  mem- 
bership in  said  association.  Upoq  the  trial 
in  the  district  court  of  Wyandotte  county, 
an  injunction  was  refused,  and  the  case  is 
now  here  for  review  upon  the  pleadings,  the 
findings  of  fact,  and  conclusions  of  law,  and 
the  Judgment.  The  evidence  is  not  included 
In  the  record. 

Among  the  findings  of  the  court  are  the 
following:,  "(2)  The  Kansas  City  Live-Stock 
Exchange  is  an  unincorporated  voluntary  as- 
sociation, composed  of  individuals,  partner- 
ships, and  corporations  doing  business  as 
live-stock  commission  merchants,  at  the  Kan- 
sas City  Stock  Yards,  and  was  organized 
for  the  purpose,  as  expressed  in  its  articles 
of  association,  of  'maintaining  a  business 
exchange,  not  for  pecuniary  profit  or  gain, 
nor  for  the  transaction  of  business,  but  to 
promote  and  pi^otect  all  Interests  connected 
with  the  buying  and  selling  of  live  stock  at 
the  Kansas  City  Stock  Yards,  and  to  promul- 
gate and  enforce  amongst  the  members  cor- 
rect and  high  moral  principles  in  the  trans- 
action of  business.'  (3)  Said  exchange  is- 
sues certificates  of  membership,  has  adopted 
a  seal,  and  permits  its  certificates  of  mem- 
bership to  be  assigned  and  transferred.  Its 
membership  numbers  at  this  time  about 
three  hundred,  and  includes  nearly  all  the 
persons,  firms,  and  corporations  doing  busi- 
ness as  live-stock  commission  merchants  at 
the  Kansas  City  Stock  Yards.  It  has  no 
part  in  the  profit  of  the  business  of  buying 
and  selling  live  stock,  and  the  sale  or  pur- 
chase of  such  live  stock  is  not  the  transac- 
tion of  the  exchange,  but  is  the  individual 
transaction  of  each  member,  firm,  or  cor- 
poration making  the  particular  purchase  or 
sale.  It  is  maintained  by  membership  fees, 
dockage  fees,  and  assessments  on  its  mem- 
bers when  needed.  (4)  The  membership  fee, 
in  said  exchange  at  this  time,  as  fixed  by 
the  exchange,  is  one  thousand  dollars,  and 


each  member  of  a  partnership  or  stockholder 
in  a  corporation  is  required  to  take  out  a  cer- 
tificate of  membership  to  entitle  such  part- 
nership or  corporation  to  the  privileges  of 
such  exchange,  provided  that  the  total  num- 
ber of  such  members  of  a  commission  firm 
or  stockholders  in  a  corporation  holding 
membership  need  not  exceed  five.  Such  cer- 
tificate of  membership  entitles  the  holder  to 
all  the  privileges  of  the  exchange,  and  to  do 
business  with  each  and  all  the  other  mem- 
bers of  the  exchange,  and  to  the  use  and 
service  of  the  dockage  system  and  dockers 
provided  by  said  exchange  in  said  yards; 
and  such  membership,  rights,  and  privileges 
are  valuable  in  and  about  the  business  of 
live-stock  commission  merchants  at  said 
yards,  and.  If  the  plaintiffs  are  suspended  or 
expelled  from  membership  in  said  exchange, 
the  same  would  result  in  a  pecuniary  loss  to 
them  of  more  than  $2,000.  (5)  To  carry  out 
the  objects  and  purposes  of  its  organization, 
said  exchange  has  adopted  rules,  by-laws, 
and  regulations  for  the  government  of  the 
exchange  and  discipline  of  its  members,  and 
for  the  conduct  of  business  by  its  members 
at  said  yards,  which,  together  with  its  arti- 
cles of  association,  are  printed  in  book  or 
pamphlet  form,  and  distributed  among  all 
the  members  of  said  exchange;  and  upon 
becoming  a  member  of  said  exchange,  and 
as  a  condition  to  receiving  a  certificate  of 
membership  therein,  each  member  is  requir- 
ed to  subscribe  to  said  articles  of  associa- 
tion, by-laws,  rules,  and  regulations,  for 
which  purpose  a  book  is  kept  in  the  otDce  of 
the  secretary,  in  which  is  copied  the  arti- 
cles of  association,  mies,  and  by-laws,  in  the 
order  named,  to  which  is  signed  the  name 
of  each  member,  either  by  himself  or  some 
authorized  agent;  and  each  of  said  plain- 
tiffs, J.  E.  Greer  and  Frank  O.  Greer,  sub- 
scribed to  said  articles  of  association,  rules, 
and  by-laws,  the  same  as  other  members,  at 
the  time  of  joining  said  exchange."  "(T) 
Rules  were  adopted  by  said  exchange,  and 
were  in  force  at  the  time  plaintiffs  became 
members  thereof,  including  those  above  set 
out,  except  an  amendment  to  section  5,  rule 
9,  as  hereinafter  stated;  and  plaintiffs  sign- 
ed and  agreed  to  faithfully  observe  and  be 
bound  by  said  rules.  After  the  plaintiffs  be- 
came members  thereof,  to  wit,  March,  1892, 
an  amendment  to  section  5,  rule  9,  increas- 
ing the  minimum  charge  for  commissions, 
was  made,  and  the  manager  for  the  plain- 
tiffs was  present  and  voted  for  said  change." 
"(9)  When  a  member  of  the  exchange  is  sus- 
pended or  expelled,  or  when  one  who  is  not 
a  member  attempts  to  do  business  as  a  live- 
stock commission  merchant  at  said  stock 
yards,  the  board  of  directors  of  said  ex- 
change gives  notice  by  posting  on  a  bulletin 
board,  in  a  conspicuous  place  in  the  ex- 
change building,  requesting  that  no  mem- 
bers of  the  exchange  do  business  with  such 
nonmember;  and  the  services  of  inspectors 
or  dockers  in  the  yards,  being  employes  of 
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the  exchange,  are  also  refused  to  such  non- 
member  or  aivipended  or  expelled  members." 

Rule  9,  adopted  and  enforced  by  the  asso- 
ciation, contains  the  following  provlstons: 

"Section  1.  The  commissions  charged  by 
members' of  this- association  for  selling  live 
■tock  shall  not  be  less  than  the  following 
named  rates: 

"Sec.  2.  Six  dollars  per  car  load  for  single- 
deck  car  loads  of  bogs  or  sheep,  and  ten 
dollars  per  car  load  for  double-deck  car  loads 
of  the  same;  provided  members  of  this  ex- 
change may,  after  charging  commissions  as 
above  provided,  pay  a  regular  sheep  sales- 
man on  those  yards  a  snm  of  money  con- 
tingent on  number  of  sheep  sold;  and  said 
sheep  salesman  may  be  in  the  employ  of  oth- 
er members  of  the  exchange. 

"Sec  3.  Fifty  cents  per  head  for  cattle  of 
all  ages;  In  car  loads  of  twenty-four  or 
more,  not  more  than  twelve  dollars  per  car 
load;  ten  dollars  per  single-deck  car  load, 
«nd  eighteen  dollars  per  double-deck  car 
load,  of  veal  calves. 

"Sec.  4.  Fifty  cents  per  head  for  cattle, 
4nd  twenty-five  cents  per  head  for  calves, 
and  ten  cents  per  head  for  hogs  and  sheep 
in  mixed  car  loads,  but  not  to  exceed  twelve 
dollars  per  car  load;  fifty  cents  per  head  for 
cattle,  and  twenty-five  cents  per  head  for 
calves,  driven  into  the  yards,  and  ten  cents 
per  head  for  hogs  and  sheep  for  sixty  head 
or  less;  more  than  that  numbers  shall  be 
charged  for  at  car-load  rates. 

"Sec.  8.  Fifty  cents  per  head  for  buying 
cattle  for  stockers  or  feeders,  provided  such 
charges  shall  not  exceed  twelve  dollars  per 
«ar  load;  six  dollars  per  single-deck  car 
load  for  buying  sheep;  and  ten  dollars  per 
double-deck  car  load.  All  purchases  paid  for 
by  a  commission  house  or  shipping  clearance 
made  by  same  shall  be  deemed  a  purchase, 
and  charged  for  as  above  provided. 

"Sec.  6.  Not  less  than  four  dollars  per 
single-deck  and  five  dollars  per  double-deck 
<:ar  load  for  buying  live  hogs,  and  not  less 
than  three  cents  per  head  for  hogs  bought  by 
the  head." 

"Sec.  11.  Any  member  of  this  association 
or  firm  or  corporation  represented  herein 
sending,  or  causing  to  be  sent,  a  prepaid  tel- 
egram or  telephone  message  quoting  the 
markets,  giving  Information  as  to,  the  condi- 
tion of  the  same,  shall  be  fined  not  less  than 
1100,  nor  more  than  $500.  If  said  fine  is 
not  paid  within  three  days,  said  firm  or  mem- 
ber shall  be  suspended  until  said  fine  is 
paid;  provided,  however,  that  prepaid  mes- 
sage may  be  sent  to  shippers  quoting  actual 
sales  of  their  stock  on  the  day  made,  also 
to  parties  desiring  to  make  pnrchases  on 
this  market. 

"Sec.  12.  Any  member  of  thla  exchange  or 
firm  or  corporation  In  which  be  may  be  a 
partner  violating  any  of  the  provisions  of  this 
rule  shall  be  fined  not  less  than  $^00,  nor  more 
than  $1,000,  for  the  first  offense.  Said  mem- 
ber or  firm  may  be  suspended  from  member- 


ship until  same  la  paid.  For  a  second  offense 
said  member  or  firm  may  be  expelled  from 
membership  In  the  exchange." 

The  particular  rule  which  plaintiffs  were 
charged  with  violating  Is  that  contained  In 
above  section  6,  the  complaint  stating  that, 
through  their  agent,  they  bought  certain  cattle 
for  feeders,  for  which  service  a  commission 
was  charged  that  was  less  than  the  minimum 
charges  established  by  said  rule.  Various  mat- 
ters are  urged  by  counsel  for  plaintiffs  as  rea- 
sons why  they  should  have  been  granted  the 
injunction  prayed  for,  the  principal  ones  be- 
ing that  the  facts  found  by  the  court  show 
that  the  charges  made  against  them,  and  the 
trial  thereof  by  the  board  of  directors,  were 
not  made  and  had  In  good  faith;  that  the  rules 
of  the  exchange  relating  to  the  trial,  which 
were  enforced  against  the  plaintiffs,  are  unrea- 
sonable and  unjust;  that  the  rule  fixing  the 
minimum  commission  charges  is  unreasonable, 
was  enacted  in  aid  of  an  unlawful  combina- 
tion in  restraint  of  trade.  Is  Illegal  and  void; 
and,  therefore,  that  the  defendants  should  not 
be  permitted  to  deprive  the  plaintiffs  of  their 
membership  because  of  their  failure  to  ob- 
serve an  Illegal  and  void  rale.  On  the  part 
of  the  defendants  It  Is  contended  that,  the 
plaintiffs  having  bad  a  fair  and  regular  trial 
In  accordance  with  the  rules  and  regulations 
of  the  exchange,  the  result  thereof  Is  not  sub- 
ject to  review  by  the  courts;  that  such  mem- 
bership Is  not  a  property  right  that  a  court  of 
equity  win  protect  by  Injunction;  that  the  ac- 
tion, even  If  maintainable,  is  prematurely 
brought,  for  the  reason  that  no  attempt  has 
been  made  to  enforce  the  payment  of  the  fine 
by  making  an  order  of  suspension;  and  that 
If  the  rules  and  regulations  which  the  plalntlfTa 
are  charged  with  violating  are  Illegal  and  void, 
because  against  public  policy,  and  In  violation 
of  the  laws  of  the  state,  a  court  ot  equity  will 
not  exercise  Its  jurisdiction  to  aid  them  In  re- 
taining membership  In  such  illegal  organiza- 
tion. Able  and  elaborate  briefs  have  been  filed 
by  counsel  for  plaintiffs  and  defendants,  re- 
spectively, upon  the  several  questions  raised 
In  this  case.  In  the  view,  however,  which  we 
take,  we  do  not  deem  It  necessary  to  consider 
all  of  them,  and  shall  content  ourselves  with 
a  brief  statement  of  the  grounds  upon  which 
we  think  the  judgment  of  the  court  below  must 
be  afllrmed. 

It  may  be  conceded  that  a  membership  In 
the  Kansas  City  Llve-Stodc  Exchange  is  sncb 
a  property  right  as  will.  In  a  proper  case,  be 
protected  by  a  court  of  equity;  and  that.  If 
equity  would  aid  the  plaintiffs  In  maintaining 
their  right  of  membership,  there  has  been  such 
a  threat  and  attempt  to  Interfere  therewith  by 
the  defendants  as  justifies  the  commencement 
of  an  action  to  restrain-  the  threatened  suspen- 
sion. It  may  also  be  conceded  that  no  so- 
ciety or  association  has  a  right  to  enforce 
against  its  members  any  rule  or  regulation 
which  is  unreasonable,  or  which  is  contrary  ttt 
public  iwUcy,  or  In  violation  of  the  law.  But 
such  considerations,  io  our  opinion,  tall  sburt 
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of  the  real  questions  InTolved  In  this  caae.  It 
is  admitted  by  the  plaintiffs,  and  so  alleged  in 
their  petition,  that  rule  9  was  adopted  for  the 
purpose  of  effecting  an  Illegal  combination  of 
the  persons  who  were  engaged  In  the  live- 
■tock  commlssicHi  business  at  Kansas  City, 
and  is  In  restraint  of  trade.  The  petition 
states  "that  said  roles  above  set  out,  to  wit, 
rale  16,  and  sections  5,  12,  and  15  of  rule  9, 
are  unreasonable,  in  aid  of  an  unlawful  com- 
bination, In  restraint  of  trade,  against  public 
policy,  and  repugnant  to  and  in  violation  of 
tow."  By  the  seventh  finding  of  facts.  It  ap- 
pears that  "the  plaintiffs  signed  and  agreed 
to  faithfully  observe  and  be  bound  by  said 
rules";  and  after  they 'had  become  members, 
and  on  March  31,  1892,  they  voted  to  amend 
■aid  section  5,  by  increasing  the  minimum  com- 
mission chaises.  The  articles  of  association 
and  the  rules  and  by-laws  must  be  taken  as 
a  whole,  in  order  to  determine  the  character 
of  this  exchange.  It  matters  not  bow  mer- 
itorious and  praiseworthy  Its  declared  objects 
may  be.  The  law  cannot  be  evaded  by  color- 
able pretenses.  It  looks  at  the  substance  of 
things,  whatever  disguise  may  be  assumed  to 
conceal  it  It  is  impossible  to  read  the  arti- 
cles of  association  and  by-laws  of  this  ex- 
change without  being  convinced  of  the  fact 
that  the  principal  inducement  la,  not  "to  pro- 
mulgate and  'enforce  among  the  memoers  cor- 
rect and  high  moral  principles  in  the  transac- 
tion of  business,"  as  stated  In  the  articles,  but 
that  It  is,  rather,  to  prevent  com'petitlon,  along 
certain  lines,  among  those  engaged  in  the  live- 
stock commission  business,  and  to  maintain 
Qnlform  minimum  prices  for  their  services. 
Thus,  by  section  11  of  rule  9,  a  commission 
man  or  firm  te  prohibited,  under  penalty  of  a 
line  of  not  less  than  $500  nor  more  than  $1,- 
<X)0,  from  sending  a  prepaid  telegram  giving 
Information  as  to  the  condition  of  the  mar- 
kets to  a  farmer  or  stockman  contemplating 
the  sale  or  shipment  of  stock.  Another  rule 
prohibits  members  from  doing  business  with 
one  not  a  member,  who  attempts  to  transact 
the  live-stock  commission  business  at  the  Kan- 
flas  City  Yards.  These  and  other  rules  of  a 
like  character  are,  apparently,  the  main  fea- 
tures of  this  organissation,  which  make  a 
membership  therein  so  valuable.  The  ex- 
change makes  no  pretense  of  giving  direct  aid 
to  its  members  in  securing  business,  but  leaves 
that  to  their  own  individual  efforts.  Its  prof- 
itableness, however,  is,  no  doubt,  greatly  aug- 
mented by  reason  of  the  fixing  of  charges  by 
«  combination  which  Is  iiowerful  enough  to 
monopolize  such  services.  An  Mganlisation 
having  such  objects  Is  an  unlawful  combina- 
tion, which  is  expressly  prohibited  by  law. 
Laws  1889,  a  257.  Combinations  and  asso- 
«latlon8  which  are  entered  into  for  an  Illegal 
restraint  of  trade  are  usually  organized  wich 
.great  skill,  and  with  a  special  view  to  cover- 
ing up  the  unlawful  purposes  by  professed 
-designs  and  objects  which  are  lawfnl;  heace 
the  recognized  difllculties  which  obstruct  the 
«nforcement  of  all  geneial  tows  against  un- 
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lawful  trusts  and  combines.'  This  Csct,  doubt' 
less,  induced  the  legislature  of  this  state  to  en- 
act a  law  which  was  specially  designed  to  pre- 
vent and  suppress  unlawful  combinations  of 
persons  engaged  in  buying  or  selling  live  stock 
for  others  on  commission.  Laws  1891,  c.  158. 
That  act  not  only  makes  It  qulawful  for  two 
or  more  persons  or  corporations  engaged  in 
such  business  to  enter  into  any  combination 
for  the  purpose  of  regulating  the  charges  to 
be  demanded,  but  it  specially  provides:  "It 
Shan  be  unlawful  for  any  person  or  persons, 
corporation  or  corporations,  doing  business  in 
this  state,  to  be  or  become  a  member  of  any 
society,  association,  or  corporation  whose  by- 
laws provide  for  and  fix  the  minimum  commis- 
sion for  the  selling  of  live  stock  for  others,  or 
whose  by-laws  prohibit  Its  members  from  pur- 
chasing live  stock  from  persons  who  are  not 
members  of  such  society,  association  or  corpo- 
ration." And  any  one  violating  its  provisions 
is  deemed  guilty  of  a  misdemeanor,  and  sul>- 
Ject  to  severe  penalties.  The  plaintiffs  invoke 
the  act  to  invalidate  and  nullify  the  by-laws 
which  they  are  charged  with  violating;  whils 
the  defendants  contend  that  its  legal  effect  is 
to  put  the  plaintiffs  in  the  position  of  asking 
the  courts  to  maintain  them  in  a  membership 
which  Is  a  direct  violation  of  the  law. 

The  association  of  the  persona  composing 
the  exchange  is  a  v(rfuntary  one.  Their  mutual 
rights,  of  whatever  nature,  are  contractual. 
Any  right  which  the  plaintiffs  may  have  to 
membership  is  based  npon,  and  grows  out  of, 
the  contract  entered  Into  between  them  and 
the  exchange,  at  the  time  they  became  mem- 
bers and  signed  the  articles  of  association. 
The  right  to  the  relief  which  they  ask  against 
the  threatened  action  of  their  associates  la. 
based  upon  the  recognition  of  this  contract, 
and  granting  the  relief  would  be  the  solemn 
declaration  of  the  law  that  they  must  not  be 
deprived  of  Its  privileges  and  benefits.  Not 
only  Is  the  entering  into  such  contract  relA- 
tlons  expressly  prohibited  by  the  statute,  "but 
the  simple  act  of  continuing  the  relationship 
is  made  a  misdemeanor,  subject  to  severe 
penalties.  The  contract  of  membership  is 
therefore  illegal  and  void,  and  no  rights  can 
grow  out  of  it.  Hence  it  comes  to  this:  A 
court  of  equity  is  asked  to  aaslBt  the  plain- 
tiffs in  carrying  ont  an  illegal  contract,  so 
that  they  may  enjoy  Its  fruits,  and  to  aid 
them  in  maintaining  a  position,  as  members 
of  an  oiiganizatlon,  which  can  be  done  only 
by  a  continual  violation  of  the  law.  This  will 
not  be  done.  The  law  will  not  allow  any  ef- 
fect to  an  illegal  contract,  either  by  enforc;ng 
it,  or  by  aiding  one  to  secnre  benefits  accru- 
ing from  it.  Whenever  it  is  necessary  for  a 
plaintiff  to  establish  or  rely  npon  an  Illegal 
contract,  as  a  basis  of  his  right  to  relief, 
the  courts  will  not  stop  to  inquire  into  the 
merits  of  the  controversy,  but  will  at  once 
refuse  to  exercise  their  jurisdiction  in  his 
behalf.  The  general  rule  is  thus  stated  by 
Mr.  Pomeroy:  "Whenever  a  contract  or 
other  transaction  Is  Ul^pd,  and  the  parties 
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thereto  are,  In  contemplation  of  law,  In 
pari  delicto.  It  is  a  well-settled  rule,  sub- 
ject only  to  a  few  special  exceptions,  de- 
pending upon  other  considerations  of  policy, 
that  a  court  of  equity  will  not  aid  a  particeps 
criminis,  either  by  enforcing  the  contract  or 
obligation  while  It  Is  yet  executory,  or  by  re- 
lieving him  against  It,  by  setting  it  aside,  or 
by  enabling  him  to  recover  the  title  to  prop- 
erty which  he  has  parted  with  by  its  means. 
The  principle  1?  thus  applied  in  the  same 
manner  when  the  illegality  is  merely  a  ma- 
lum prohibitum,  being  in  contravention  to 
some  positive  statute,  and  when  It  is  a  mar 
lum  In  se,  as  being  contrary  to  public  policy 
or  to  good  morals."  Pom.  Eq.  Jur.  $  402. 
See,  also,  Mellison  v.  Allen,  30  Kan.  382,  2 
Pac.  97;  Water-Supply  Co.  v.  City  of  Potwin, 
43  Kan.  404,  23  Pac.  578;  Sheldon  v.  Pruess- 
ner,  52  Kan.  579,  35  Pac.  201;  Yount  v.  Den- 
ning, 52  Kan.  629,  35  Pac.  207;  Buchtella  v. 
Stepanek,  53  Kan.  373,  36  Pac.  749;  Wood- 
worth  V.  Bennett,  43  N.  Y.  273;  Watson  v. 
Fletcher,  7  Grat.  1;  Griffin  v.  Piper,  55  HI. 
App.  213;  Watson  v.  Murray,  23  N.  J.  Eq. 
257;  Spalding  v.  Preston,  21  Vt.  9;  Abbe  v. 
Marr,  14  CaJ.  210;  Nester  v.  Brewing  Co.,  161 
Pa.  St.  474,  29  Atl.  102;  Rlgby  v.  Connol,  14 
Ch.  Div.  482;  Swaine  v.  Wilson,  24  Q.  B.  Dlv. 
252;  More  v.  Bennett,  140  111.  69,  29  N.  E.  888; 
Salt  Co.  V.  Guthrie,  35  Ohio  St.  666;  Coppell 
V.  Hall,  7  Will.  542;  Armstrong  v.  Toxler, 
11  Wheat.  258;  Roby  v.  West,  4  N.  H.  285; 
Dillon  V.  Allen,  46  Iowa,  299. 

While  the  above  are  for  the  most  part  cases 
in  which  the  plaintiff  sought  to  recover  the 
fruits  and  benefits  derived  from  an  illegal 
contract,  yet  they  all  involve  an  application 
of  the  same  principle.  The  mere  fact  that 
the  courts  In  very  few  Instances  have  been 
appealed  to,  to  aid  a  party  in  carrying  out  au 
illegal  contract,  or  to  enable  him  to  enjoy  fu- 
ture benefits  to  be  derived  therefrom,  and 
that  parties  to  such  contracts,  with  few  ex- 
ceptions, have  ventured  into  court  only  for 
the  purpose  of  recovering  something  already 
earned,  or  damages  previously  sustained,  is 
strong  evidence  of  what  the  opinion  of  the 
legal  profession  has  been  utKin  this  question. 
Our  attention  has  been  called  to  no  case,  and 
we  know  of  none,  In  which  a  court  of  equity 
directed  the  specific  performance  of  an  execu- 
tory contract  which  was  tainted  with  illegali- 
ty, or  in  which  the  parties  to  It  were  granted 
any  assistance  in  carrying  It  out.  Rlgby  v. 
Connol,  supra,  was  an  action  similar  to  the 
one  at  bar,  in  which  the  plaintiff  sought  to 
restrain  the  trustees  of  a  trades  union  from 
excluding  him  from  membership  therein,  be- 
cause of  his  violation,  of  a  rule  which,  he 
alleged,  was  Illegal  and  void.  It  was  held 
that  as  the  trades  union  was  an  unlawful  as- 
sociation, for  the  reason  that  some  of  its  prin- 
cipal objects  were  in  restraint  of  trade,  the 
court  would  not  aid  the  plaintiff  In  maintain- 
ing his  membership,  therein.  In  the  opinion 
it  Is  said:  "It  appears  to  me  that  it  Is  clearly 
an  unlawful  association.    It  is  an  associa- 


tion by  which  men  are  not  only  restrained  in 
trade,  but  they  are  bound  to  do  certain  acts 
under  a  penalty.  Take  the  very  act  for 
which  this  man  was  expelled.  He  was  ex- 
pelled because  he  bound  bis  son  axiprentlce 
In  a  shop  where  the  workmen  did  not  belong 
to  this  union,  but  to  another  union.  That  Is 
the  allegation.  And  the.  rule  is  that  any  man 
binding  his  son  In  a  'foul  shop,'  which,  as  it 
has  been  explained  to  me,  includes  a  shop  of 
this  description,  where  the  members  employ- 
ed belong  to  another  union,  and  not  to  tills 
union,  shall  be  fined  £5,  and  so  on,  according 
to  the  rules.  I  see  a  great  number  of  other 
stipulations  of  a  character  which  are  not  only 
a  restraint  In  trade,  but  so  much  In  restraint 
of  trade,  limiting  the  subject  of  it,  that  I  have 
no  doubt,  before  tills  act  [legalizing  certain 
trades  unions]  was  passed,  these  rules  would 
have  been  altogether  illegal;  and  If  nothing 
In  the  act,  theHfeore,  will  assist  the  plaintiff, 
he  must  still  be  in  the  position  of  a  member 
of  an  illegal  association,  coming  to  a  court  of 
justice  t6  assist  him  to  enforce  his  rights  un- 
der that  illegal  association."  In  Spalding  v. 
Preston,  supra,  Redfleld,  J.,  said:  "One  who 
sets  himself  deliberately  at  work  to  contra- 
vene the  fundamental  laws  of  civil  govern- 
ments—that is,  the  security  of  life,  liberty,  or 
property— forfeits  his  own  right  to  protec- 
tion In  those  respects  wherein  he  was  study- 
ing to  infringe  the  rights  of  others.  *  *  • 
If  any  member  of  the  body  politic,  instead  of 
putting  his  property  to  honest  uses,  convert 
It  into  an  engine  to  Injure  the  life,  liberty, 
health,  morals,  peace,  or  property  of  others, 
he  thereby  forfeits  all  right  to  the  protection 
of  his  bona  fide  Interest  in  such  property  be- 
fore It  was  put  to  that  use."  In  Coppell  v. 
Hall,  supra,  considering  the  principle  involv- 
ed in  such  cases,  it  is  said:  "In  such  cases 
there  can  be  no  waiver.  The  defense  is  al- 
lowed, not  for  the  sake  of  the  defendant,  but 
of  the  law  itself.  The  principle  is  Indis- 
pensable to  the  purity  of  its  administration. 
It  will  not  enforce  what  it  had  forbidden  and 
denounced.  The  maxim,  'Ex  dolo  malo  nou 
oritur  actio,'  Is  limited  by  no  such  qualifica- 
tion. The  proposition  to  the  contrary  strikes 
us  as  hardly  worthy  of  serious  refutation. 
Whenever  the  illegality  appears,  whether  the 
evidence  comes  from  one  side  or  the  oilior, 
the  disclosure  Is  fatal  to  the  case.  *  •  • 
Wherever  the  contamination  reaches.  It  de- 
stroys. The  principle  to  be  extracted  from 
all  the  cases  is  that  the  law  will  not  lend  sup- 
port to  a  claim  founded  upon  its  violation." 
In  Roby  v.  West,  supra,  the  following  forci- 
ble language  Is  used:  "The  principle  that  no 
court  shall  aid  men  who  found  their  cause  of 
action  upon  illegal  acts  is  not  only  well  set- 
tled, but  a  most  salutary  principle.  It  Is  fit 
and  proper  that  those  who  make  claims 
which  rest  upon  violations  of  the  law  shouKl 
have  no  right  to  be  assisted  by  a  court  of  jus- 
tice. It  is  fit  and  proper  that  courts  should 
refuse  their  aid  to  those  who  seek  to  obtain 
the  fruits  of  an  unlawful  bargain.     It  Is  fit 
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and  proper,  when  parties  come  into  court  to 
litigate  claims  founded  upon  illegal  contracts, 
in  relation  to  wblch  they  stand  in  pari  delic- 
to, that  they  should  be  reviewed  and  treated 
in  those  transactions  as  outlaws,  who  havi; 
forfeited  the  protection  of  the  law;  and  It  is 
fit  and  proper  that  they  should  be  left  to  ad- 
just their  unlawful  concerns  as  they  can,  and 
enjoy  the  fruits  of  their  transgressions  of  the 
law  as  they  may."  The  general  rule  is  thiis 
summarized  by  the  court  in  the  syllabus  in 
BuchteUa  v.  Stepanek,  53  Kan.  373,  30  Pac. 
749:  "Where  parties  purposely  engage  with 
equal  guilt  in  illegal,  Immoral,  or  fraudulent 
dealings,  the  court  leaves  them  where  it  finds 
them,  and  will  not  lend  its  aid  to  either  par- 
ty." 

A  very  plausible  and  ingenious  argument 
Is  made  by  the  able  counsel  for  plaintiffs, 
to  the  effect  that  a  denial  of  the  relief  pray- 
ed for  will  keep  the  defendants  In  a  posi- 
tion where  they  can  enforce  their  illegal  by- 
laws against  members,  and  thus  perpetuate 
their  existence  as  an  unlawful  organization; 
whereas  the  granting  of  the  relief  would  be 
a  virtual  wiping  out  of  such  Illegal  by-laws, 
and  the  exchange,  with  its  members,  would 
be  left  to  conduct  Its  business  under  valid 
and  lawful  rules  and  regulations.  It  is  con- 
tended that  the  plaintiffs  should  be  aided  in 
resisting  the  enforcement  of  the  illegal  rules, 
and  the  defetidants  given  to  understand  thnt 
such  regulations  and  agreements  will  not  be 
recognized  or  upheld  by  the  courts.  The 
argument  Is  presented  with  much  force  and 
ability;  but,  in  pur  opinion,  it  ignores  the 
vital  facts  In  this  case,  and  calls  for  an  aban- 
donment of  well-settled  rules  of  law.  We 
must  not  lose  sight  of  the  nature  and. object 
of  this  action.  The  plaintiffs'  purpose  is  not 
to  wipe,  out  illegal  by-laws;  It  is  to  prevent 
the  wiping  out  of  an  unlawful  membership. 
They  seek  to  avoid  the  enforcement,  as 
against  them,  of  rules  which,  as  alleged  in 
their  petition,  they  have  been  zealous  and 
faithful  in  living  up  to  and  in  enforcing 
against  others.  If  retained  as  members,  they 
would,  no  doubt,  in  the  future,  as  In  tlie  past, 
not  deny  themselves  the  opportunity  thus  af- 
forded to  acquire  illegal  gains.  When  an  as- 
sociation of  this  character  comes  before  a 
court  of  equity,  it  will  not  stop  to  weed  out 
the  illegal  growths  which  have  fastened 
themselves  upon  it,  and  endeavor  to  fashion 
out  of  it  something  that  is  entitled  to  judicial 
recognition.  It  is  clear  that  any  order  or 
judgment,  whether  for  the  plaintiffs  or  for 
the  defendants,  which  the  court  could  render 
In  this  case,  would  not  eliminate  from  the 
e.^change  the  obnoxious  by-laws".  So  far  as 
this  action  Is  concerned,  they  will  remaFn 
without  change.  The  organization  itself  will 
continue  with  unimpaired  ability  to  violate 
the  law,  and  with  impunity  to  trample  upon 
the  public  interests.  A  membership  therein, 
after  the  judgment  of  this  court  is  rendered, 
will  be  as  much  within  the  prohibition  of  the 
statute  as  it  was  before  this  action  was  com- 


menced. These  parties  have,  by  their  volun- 
tary acts,  created  an  organization  which  the 
law  condemns,  and  one  with  which  no  man 
can  be  connected  without  being  answerable 
to  the  laws  of  the  state  as  a  criminal.  Clear- 
ly, the  law  will  not  aid  them  under  the  cir- 
cumstances. A  court  of  equity  takes  them 
as  it  finds  them,  and  as  it  finds  them  it  leaves 
them,  undeserving  of  aid  and  assistance  in  a 
matter  which  inheres  'n,  or  gi'ows  out  of, 
their  illegal  contracts.  These  principles, 
which.  In  our  opinion,  are  of  vital  and  con- 
trolling Importance  in  this  case,  require  an 
affirmance  of  the  judgment.  All  the  judges 
concurring. 


(4  Kan.  App.  93) 
DOORLEY  et   al.   v.    FARMERS'    &    ME- 
CHANICS' LUMBER  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept.  16,  1896.) 
EsTOPPEi,  TO  DsNt  Suretyship. 

1.  Where  a  surety  signs  a  bond,  and  leaves 
it  In  the  bands  of  the  principal,  to  be  delivered 
only  upon  the  performance  of  certain  conditions, 
and  the  principal  delivers  the  bond  to  the  obligee 
without  such  condition  being  complied  with, 
and  the  obligee  takes  it  without  notice  of  the 
conditional  agreement,  the  surety  will  be<  hound. 

2.  Courts  of  justice,  if  in  their  power  to  do 
sOj  should  not  allow  a  party  who,  by  act  or  ad- 
mission, has  induced  another  with  whom  he  is 
contracting  to  pursue  a  line  of  conduct  injuri- 
ous to  his  interests,  to  deny  the  act  or  retract 
the  admission  in  case  of-  apprehended  loss. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; H.  L.  Alden,  Judge. 

Action  by  the  Farmers'  &  Mechanics'  Lum- 
ber Company  against  Andrew  N.  Fettit  and 
others  on  a  bond.  From  a  judgment  for 
plaintiff,  defendants  Doorley  and  Gruble 
bring  error.    Affirmed. 

Nathan  Cree,  for  plaintiffs  in  error.  Moore 
&  Berger,  for  defendant  In  error. 

GILKESON,  P.  J.  In  18S9,  Andrew  N. 
Pettlt  was  the  owner  of  certain  real  estate  in 
the  city  of  Wyandotte,  and  entered  into  a 
contract  with  the  Farmers'  &  Mechanics' 
Lumber  Company  for  lumber  and  other  build- 
ing material,  to  be  used  In  the  erection  of 
two  buildings  thereon.  To  prevent  the  filing 
of  mechanics'  liens,  he  made,  executed,  and 
filed  with  the  clerk  of  the  district  court  of 
Wyandotte  county  his  bond,  as  provided  by 
paragraph  4745,  Gen.  St.  1889,  in  the  sum 
of  $3,000,  on  the  3d  day  of  July,  1889.  The 
Farmers'  &  Mechanics'  Lumber  Company  per- 
formed their  part  of  the  contract,  but  Pettit 
failed  to  pay  for  the  material  so  furnished, 
amounting  to  the  sum  of  .?400,  and  to  re- 
cover this  amount  they  brought  an  action  up- 
on the  bond,  making  Pettit,  Doorley,  and 
Gruble  (as  principal  and  sureties  thereon)  par- 
ties defendant.  Andrew  N.  Pettit  made  no 
appearance.  Defendant  James  Doorley  filed 
answer  of  (1)  general  denial,  and  further  al- 
leges. In  substance,  that  on  or  about  the  24th 
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day  of  Jnne,  1889,  he  signed  said  bond. as 
surety,  with  the  said  Andrew  N.  Pettlt  aa 
principal,  and  one  R.  H.  Corwln  as  a  co-surety 
thereon,  and  with  said  Corwln  and  the  de- 
fendant Pettlt  went  to  the  clerk  of  the  said 
district  court,  and  presented  said  bond  so 
signed  for  approval  and  acceptance,  and  said 
clerk  refused  to  approve  the  same,  or  to  ap- 
prove either  said  defendant  or  the  said  Cor- 
wln as  sureties  thereon,  and  then  and  there, 
without  the  knowledge  and  consent  of  said 
defendant,  erased  the  name  of  said  Corwln 
from  the  body  of  the  said  bond,  and  the 
signature  of  said  Corwln  therefrom,  and  then 
returned  said  bond  to  said  Corwln,  and  that 
thereupon  said  defendant  understood  and  be- 
lieved that  all  proceedings  to  execute  the 
same  as  his  bond  were  ended  and  terminated; 
that  afterwards  one  Cox  came  into  posses- 
sion of  said  bond,  and  without  the  knowledge 
or  consent  of  said  defendant  procured  the 
signature  of  the  said  George  Gruble  thereon, 
and  presented  the  same  to  the  clerk  of  said 
court,  who  then  approved  the  same,  but  with- 
out having  said  defendant  Doorley  Justify  as 
surety  or  approving  said  Doorley  as  surety 
thereon;  that  all  use  of  said  bond,  after  the 
same  was  rejected  by  said  clerk  when  pre- 
sented with  said  defendant  and  said  Corwln 
thereon,  was  unauthorized  by  said  defend- 
ant, without  his  knowledge  and  consent; 
wherefore  said  defendant  claims  to  be  re- 
leased from  surety  thereon.  The  defendant 
George  Gruble  answers  said  petition  substan- 
tially as  in  the  answer  of  said  defendant 
Doorley  as  above  set  out,  and  further  states 
and  alleges,  in  substance,  that  when  he, 
Gruble,  signed  said  bond,  he  Justified  as  a 
surety  thereon,  and  delivered  it  to  one  J.  F. 
Cox,  with  directions  to  secure  the  Justification 
of  said  defendant  Doorley  as  surety  thereon, 
—he  at  that  time  having  no  knowledge  of  the 
prior  rejection  of  said  bond,  or  the  refusal  of 
the  clerk  of  said  court  to  approve  said  Doorley 
as  surety  thereon,  but  supposing  that  said 
bond  was  not  to  be  approved  without  two  ap- 
proved sureties  thereto;  that  afterwards,  said 
Cox,  without  complying  with  his  said  direc- 
tions, presented  said  bond  to  said  clerk  with 
said  defendant  Gruble's  name  thereon,  who 
thereupon  approved  the  same,  and  filed  it  in 
his  office;  that  he  never  authorized  the  de- 
livery of  said  bond  to  said  clerk  by  said  Cox 
in  violation  of  the  instructions  of  said  de- 
fendant, without  the  Justification  and  ap- 
proval of  said  Doorley  as  a  surety  thereon; 
wherefore  said  defendant  claims  to  be  re- 
leased from  the  liability  as  said  surety.  The 
Jury  found  as  follows:  "Did  Towner  ever  ap- 
prove and  accept  Doorley  as  a  surety,  or  did 
he  reject  him?"  "Yes,  he  approved  him." 
"After  the  rejection  of  Doorley  as  a  surety, 
did  he  think  and  understand  that  the  pro- 
ceedings to  deliver  the  bond  as  his  bond  were 
ended?"  "No,  sir."  "After  that  time,  did  he 
ever  intend  that  it  should  be  delivered  as  his 
bond?"*  "Yes."  "After  that  time  did  he  ever 
give  any  one  any  authority  to  use  the  bond  as 


his  and  deliver  It?"  "Tes."  "DM  Gruble  ever 
agree  or  exi)ect  to  be  alone  bound?"  "No." 
"Was  Doorley  insolvent  when  the  bond  was 
filed  r'  "We  do  not  know."  "At  the  time 
Gruble  signed  the  bond,  and  when  It  was  de- 
livered, did  he  know  of  the  rejection  of  Door- 
ley as  a  surety?"  "No."  "When  Towner  ac- 
cepted and  approved  the  bond,  did  he  have  any 
authority  from  Doorley  to  do  so?"  "Yes." 
"When  Gruble  signed  the  bond,  did  he  know 
Doorley,  or  have  knowledge  of  his  hisol- 
vency?"  "No."  "Did  Doorley,  after  the  re- 
jection of  the  bond,  leave  the  bond  with  Cor- 
wln, Intending  It  to  be  used  to  get  further 
sureties,  and  then  delivered  as  his  bond?" 
"Yes."  "Was  the  bond  left  in  the  posses- 
sion of  Pettlt,  after  Its  rejection  by  Towner?" 
"Yes,  with  agent." 

The  defendants  claim  that  for  the  reason 
set  forth  in  their  answers  they  should  be  re- 
leased. This  contention  cannot  be  maintain- 
ed. The  findings  of  the  Jury  do  not  support 
their  contention,  and  these  findings  are  sup- 
ported by  a  great  preponderance  of  the  testi- 
mony, and  we  do  not  think  the  law  sanctions 
their  release.  The  object  of  the  bond  sued 
upon  in  this  action  Is  twofold:  (1)  The  pro- 
tection of  those  who  contribute  labor  and  ma- 
terial to  the  building  or  Improvement  con- 
tracted for,  and  (2)  the  benefit  .of  the  owner 
or  contractor.  When  it  is  given,  no  lien  can 
attach,  and,  if  any  has  so  attached  prior  to  its 
being  given.  It  is  discharged.  It  takes  the 
place  of  the  lien.  Should  a  bond  given  for 
such  purpose  be  lightly  set  aside  for  any  act  or 
omission  of  the  principal,  or  upon  some  secret, 
unperformed  understanding*  between  the  sure- 
ties? We  think  not.  Eisse  v.  Mill  Co.,  55  Kan. 
518,  40  Pac.  904;  Carter  v.  Moulton,  51  Kan. 
9,  32  Pac.  633.  It  la  well  established  in  this 
and  in  other  Jurisdictions  that  where  a  surety 
signs  a  tiond  and  leaves  It  In  the  hands  of 
the  principal  to  be  delivered  only  upon  the 
condition  that  it  is  to  be  signed  by  another 
person,  and  the  principal  delivers  the  bond 
to  the  obligee  without  complying  with  the 
condition,  and  the  obligee  takes  it  without 
notice  of  the  conditional  agreement,  the  sure- 
ty will  be  bound.  Dolr  v.  U.  S.,  16  Wall.  1; 
Shah  V.  Peck,  51  Me.  284;  Taylor  Co.  v.  King, 
73  Iowa,  153,  34  N.  W.  774;  State  v.  Pepper. 
31  Ind.  76.  In  such  case  It  Is  the  surety  who 
puts  the  trust  and  confidence  in  the  principal, 
and  not  the  obligee;  and.  If  any  one  is  to  be 
the  loser.  It  should  be  the  surety,  for  he  puts 
it  In  the  power  of  the  principal  to  do  the  mis- 
chief complained  of.  The  bond  having  been 
accepted  and  acted  upon,  the  sureties  are 
estopped  from  setting  up  a  nonperformance 
and  undisclosed  condition. 

The  ancient  rules  of  the  common  law  In  re- 
lation to  estoppels  In  pals  have  been  relaxed, 
aad  the  tendency  of  modem  decisions  Is  t» 
take  broader  views  of  the  puiposes  to  be  ac- 
complished by  them,  and  they  now  apply  so 
as  to  reach  the  case  of  a  party  whose  conduct 
is  purposely  fraudulent,  or  will  effect  an  un- 
just result.   It  must  be  conceded  that  court» 
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of  justice,  if  in  their  power  to  do  so,  should 
not  allow  a  party  who  by  act  or  admission 
has  induced  another  with  whom  he  was  con- 
tracting to  pursue  a  line  of  conduct  injurious 
to  his  interests,  to  deny  the  act  or  retract  the 
admission  in  cases  of  apprehended  loss.  Sound 
policy  requires  that  the  person  who  proceeds 
on  the  faith  of  an  act  or  admission  of  this 
character  should  be  protected  by  estopping 
the  party  who  has  brought  atx>ut  this  state 
of  things  from  aUeging  anything  in  opposition 
to  the  natural  consequences  of  his  own  course 
of  action.  And  we  thinic  it  is  well-established 
doctrine  that  "whenever  an  act  is  done  or 
statement  made  by  a  party  which  cannot  be 
contradicted  without  fraud  on  his  part,  or 
Injury  to  others,  whose  conduct  has  beea  in- 
fluenced by  the  act  or  admission,  the  charac- 
ter of  an  estoppel  wiU  attach  to  what  other* 
wise  would  be  mere  matter  of  evidence."  The 
trial  judge  has  very  ably  and  fully  presented 
the  law  governing  this  casein  his  instructions, 
and  the  jury  have  found  fully  upon  the  facts 
in  the  case.  It  is  clear  upon  these  facts,  both 
upon,  principle  and  authority,  that  the  bond  is 
a  valid  obligation  upon  those  who  executed  it, 
upon  the  principle  and  for  the  reason  that  the 
sureties  iuiew  the  purpose  of  maldng  the  bond 
was  for  the  protection  of  the  material  men 
and  laborers  from  loss  by  the  acts  of  the  prin- 
cipal. They  left  the  bond  in  the  principal's 
hands  for  delivery  for  that  purpose;  ti'ue, 
"upon  condition."  But  the  obligees  luiew  noth- 
ing of  the  condition.  They  relied  upon  the 
bond, and  furnished  material  upon  the  strength 
thereof.  The  sureties,  by  executing  the  bond, 
and  leaving  it  with  the  principal,  placed  it  in 
bis  power  to  deliver  it  as  a  valid,  complete  in- 
strument. He  did  so  deliver  it.  It  is  a  case 
for  the  application  of  the  maxim,  "Tliat  when 
one  of  two  Innocent  parties  must  sustain  a 
loss  from  the  wrongful  act  of  a  third,  the  loss 
must  be  borne  by  the  one  who  has  enabled 
the  wrongdoer  to  commit  the  act"  The  Judg- 
ment of  the  court  below  will  be  affirmed. 


(4  Kan.  App.  9») 

DOUGLAS    V.    CRAIG. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept  16,  1896.) 

Deunqiibnt  Tax  List — Affidavit  of  Fcblica- 
Tios — Transmission  to  Tbbasdrer —  Mcnici- 
Tki.  CoBPOKATioMS— Local  Improvements — Aa- 

SBSSMSNT  OF  BENRFITS. 

1.  Where  the  affidavit  made  by  the  printer 
of  the  delinquent  tax  list  is  transmitted  to  the 
connty  cleric,  instead  of  the  treasurer,  within 
the  14  days  aa  required  by  law,  and  it  is  not 
shown  tliat  the  same  did  not  come  into  the 
hands  of  the  treasurer  within  the  time  so  lim- 
ited, and  it  appears  that  the  treasurer  acted  up- 
on the  same  as  if  transmitted  to  him  direct,  it 
will  he  presumed  that  the  treasurer  did  duly 
receive  it,  and  the  mode  of  transmission  will  be 
considered  a  mere  irre^Iarity,  and  would  not 
vitiate  a  deed  founded  npon  such  sale. 

2.  Where  a  statute  authorizes  a  city  to  pro- 
vide for  the  construction  of  sewers  and  drains, 
and  to  tax  the  cost  thereof  npon  the  adjacent 
property,  owners,   but  does   not   prescrit>e   any 


mode  for  the  apportionment  of  the  taxes,  the 
city  in  such  case  would  have  a  right  to  adopt 
any  mode  for  the  apportionment  of  the  taxes 
that  would  lie  fair  and  legal;  and,  as  a  general 
rule  of  apportionment,  the  levying  of  taxes  in 
proportion  to  the  value  of  the  lots  taxed,  with- 
out the  improvements  thereon,  would  be  fair 
and  legal.  Gilmore  v.  Hentig,  6  Pac  781,  83 
Kan.  166. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Leavenworth  conn- 
ty;  Rottert  Crozier,  Judge. 

Action  by  John  0.  Douglas  against  R.  B. 
Craig.  On  defendant's  death,  Imogene  Craig 
was  substituted,  and  from  a  judgment  in  her 
favor  plaintiff  brings  error.    Affirmed. 

John  C.  Douglas,  for  plaintiff  hi  error.  Bak- 
er, Hooli  &  Atwood,  for  defendant  in  ei-ror. 

GILKESON,  P.  J.  On  the  7th  day  of  May, 
1887,  Jolm  C.  Douglas  commenced  tliis  ac- 
tion In  the  district  court  of  Leavenworth  coun- 
ty against  R.  B.  Ciaig  for  the  recovery  of  cer- 
tain real  estate  in  the  city  of  Leavenworth, 
and  for  the  rents,  issues,  and  profits  thereof 
from  the  15th  day  of  November,  1881,  up  to 
the  time  of  the  commencement  of  this  action, 
and  for  damages  for  withholding  the  posses- 
sion of  said  property.  Before  trial  was  liad, 
R.  B.  Craig  died,  leaving  the  now  defendant 
in  error,  Imogene  Craig,  his  sole  heir  and 
devisee  under  his  will.  Thereupon  a  supple- 
mental petition  was  filed  against  her,  to  which 
she  answered  by  general  denial,  and  plea  of 
possession  for  more  than  15  years;  and  after- 
wards a  supplemental  answer,  setting  up  title 
to  the  land  in  controversy  in  her  own  right, 
under  and  by  virtue  of  a  tax  deed,  to  wlilch 
plaintiff  filed  reply  of  general  denial.  At  the 
April  term,  1891,  the  cause  came  on  for  trial 
before  the  court  a  jury  being  waived.  The 
court  made  special  findings  of  fact  and  con- 
clusions of  law,  as  follows: 

"Findhigs  of  Fact  First.  On  the  18th  day 
of  April,  1887,  the  plaintiff,  through  a  quit- 
claim deed  from  one  of  the  heirs  of  Daniel  L. 
Henry,  became  the  owner  of  oae  undivided 
one-fourth  04)  of  the  lots  In  controversy,  and 
immediately  caused  said  deed  to  be  recorded  in 
the  proper  office.  Prior  to  tne  execution  of 
the  said  quitclaim  deed,  plaintlfl  claimed  to  be 
the  ovnier  of  said  lots  by  virtue  of  certain 
tax  deeds  from  the  county  and  dty  of  Leav- 
enworth, which  were,  however,  void  upon 
their  face,  and  conveyed  no  title  to  the  platu- 
tifl!.  Second.  On  November  14,  1884,  R.  B. 
Craig,  the  then  husband  of  the  defendant,  ob- 
tained from  the  county  of  Leavenworth  a  tax 
deed  for  the  taxes  of  1878  upon  said  lots,  regu- 
lar and  valid  upon  its  face,  but  invalid  by  rea- 
son of  defects  upon  which  it  was  founded, 
which  deed  was  recorded  in  the  proper  office 
November  19,  1894.  Third.  Said  R.  B.  Craig, 
on  the  7th  day  of  July,  1887,  died,  and  the 
defendant,  Imogene  Craig,  then  became  the 
owner  of  whatever  interest  the  said  R.  B. 
Craig  bad  in  the  lots  as  the  sole  legatee  under 
his  will,  which  was  duly  probated  soon  after 
his  death.    Fourths  The  lots  In  controversy. 
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'  from  time  Immemorial,  and  until  a  few  days 
after  November  15,  1884,  remained  and  were 
vacant  and  unoccupied,  when  the  plaintiff  tool£ 
possession  thereof,  and  was  proceeding  to  In- 
close the  same,  until  he  was  forbidden  by  said 
U.  B.  and  Imogene  Craig.  In  a  day  or  two 
after  he  commenced  to  inclose  the  same,  and 
to  further  proceed  with  the  work  of  inclosing 
the  same,  the  said  R.  B.  Craig  claimed  to  be 
the  owner  of  the  lots  by  virtue  of  a  tax  deed  of 
November  14,  1884.  The  plaintiff  thereupon, 
by  .reason  of  being  so  forbidden,  stopped  the 
work  of  Inclosing  said  lots,  and  made  no  fur- 
ther efforts  to  complete  the  same.  Very  soon 
thereafter,  without  the  consent  of  the  plaintiff, 
the  said  R.  B.  Craig  took  possession  of  said 
lots,  and  inclosed  the  same  with  a  substantial 
fence,  and  remained  In  possession  thereof  un- 
til his  death,  when  he  was  succeeded  in  such 
possession  by  Imogene  Craig,  who  has  since 
had  the  possession  until  now.  Fifth.  The  lots 
in  controversy,  for  the  year  1885,  were  en- 
tered upon  the  assessment  and  tax  rolls  in 
the  name  of  R.  B.  Craig.  Sixth.  This  action,, 
which  Is  In  the  nature  of  an  ejectment  and 
for  rents  and  profits,  was  commenced  by  the 
plaintiff  against  R.  B.  Craig  May  7,  1887,  and 
said  Craig  filed  his  answer  denying  title  to 
the  plaintiff  and  admitting  possession  In  him- 
self. Seventh.  The  taxes  levied  upon  said  lots 
for  the  year  1SS5  remained  due  and  impaid  and 
delinquent,  and  said  lots  were  sold  for  such  tax- 
es in  September,  1886.  to  the  county  of  Leav- 
enworth. In  November,  1887,  the  sale  certifi- 
cate was  duly  sold  and  assigned  to  one  Wil- 
liam Booth,  on  the  14th  day '  of  the  month. 
On  the  15th  day  of  the  same  month  said  sale 
certificate  was  duly  sold  and  assigned  by 
Booth  to  Imogene  Craig,  by  the  name  of  Mrs. 
R.  B.  Craig;  and  on  February  13th  she  ob- 
tained a  tax  deed  thereon  from  the  county  of 
Leavenworth,  which  was  regular  upon  Its 
face,  and  valid,  and  was  recorded  in  the  prop- 
er office  on  May  1,  1890.  Eighth.  After  the 
death  of  R.  B.  Craig,  in  July,  1887,  this  ac- 
tion was  revived  against  Imogene  Craig.  On 
.Tuly  13,  1889,  the  plaintiff  filed  a  supplemental 
petition  making  her  a  party  defendant;  caused 
a  summons  to  be  issued  to  her,  which  was 
duly  served;  and  on  October  9, 1800,  she  filed 
a  supplemental  answer,  setting  up  her  deed 
of  February  13,  1890,  mentioned  tn  finding  No. 
7;  and  on  the  same  day  the  plaintiff  filed  his 
reply  thereto,  denying  her  title  to  said  lot 
under  said  tax  deed.  Ninth.  The  valuation  of 
the  rents  and  profits  of  said  lots  from  Novem- 
ber, 1884,  was  54  per  year. 

"Conclusions  of  Law.  First.  The  defendant 
is  entitled  to  a  Judgment  that  she  Is  the  owner 
of  said  lots,  and  entitled  to  the  possession 
of  the  same,  and  the  costs  accruing  subse- 
quently to  the  filing  of  her  supplemental  an- 
swer, October  9,  1800.  Second.  The  plaintiff 
is  entitled  to  a  judgment  for  costs  accruing 
down  to  October  9,  1890,  and  for  rents  and 
profits  of  the  lots  from  November,  1884,  to 
October  9,  1890." 
And  judgment  was  rendered  thereon. 


The  case-made  contains  a  statement  that 
the  plaintiff  excepted  to  the  said  several  con- 
clusions of  law  at  the  time,  and  filed  his 
motion  for  a  new  trial  on  the  grounds— First, 
that  said  findings  of  fact  and  conclusions  of 
law  were  not  sustained  by  sufficient  evi- 
dence, and  were  contrary  to  law;  second, 
for  error  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  plaintiff.  The  motion  Is 
not  preserved  In  the  record,  nor  Is  the  testi- 
mony, or  all  of  It;  but  In  said  case-made, 
we  find  the  following  statement:  "On  the 
trial  of  said  cause,  plaintiff,  to  maintain  the 
Issues  on  bis  behalf,  and  to  prove,  aliunde 
the  face  of  defendant's  said  tax  deed  for 
taxes  of  1885,  that  said  deed  was  void,  of- 
fered competent  evidence  tending  to  show 
that  there  was  Included  in  said  tax  deed  of 
1885,  and  for  which  said  lots  were  sold,  a 
printer's  fee  of  ten  cents  for  each  lot,  and 
that  the  printer  who  published  the  delin- 
quent tax  list  and  notice  of  sale  did  not,  im- 
mediately after  the  last  publication  thereof, 
nor  within  fourteen  (14)  days  thereafter,  nor 
at  any  time,  transmit  to  the  treasurer  of 
said  Leavenworth  county  an  affidavit  of 
such  publication  made  by  himself,  or  by  any 
one.  Defendant  objected  to  said  evidence 
because  It  was  Immaterial,  inasmuch  as  It 
appeared  that  such  list  and  notice,  with  such 
affidavit  attached,  was  transmitted  to  the 
county  clerk  of  said  county  direct  from  said 
printer,  and  within  said  fourteen  (14)  days. 
It  being  true  that  the  list,  notice,  and  affida- 
vit referred  to  in  the  publication  were  trans- 
mitted from  the  printer  direct  to  the  county 
clerk,  and  were  recorded  by  him  within  four- 
teen (14)  days,  as  provided  by  law,  the  court 
sustained  said  objection  for  these  reasons, 
and  plaintiff  at  the  time  excepted.  Plaintiff, 
further,  for  the  same  purpose,  offered  like 
evidence  tending  to  prove  that  there  was  in- 
cluded in  said  taxes  of  1885,  as  part  thereof, 
a  levy  by  said  city  of  Leavenworth,  a  city 
of  the  first  class,  for  constructing  and  main- 
taining the  main  trunk  sewers  of  said  city, 
a  tax  of  %  mills  on  the  dbllar  valuation  on 
all  lots  and  pieces  of  ground  in  said  city 
subject  to  taxation,  exclusive  of  personal 
property,  and  the  value  of  the  real  estate  to 
be  taken  from  the  general  assessment  roll 
of  said  county  said  year.  Defendant  object- 
ed for  same  reasons  as  last  above,  and  the 
court  sustained  the  objection,  and  plaintiff 
excepted."  The  above  and  foregoing  was 
all  the  evidence  offered  to  prove  the  invalidi- 
ty of  said  tax  deed  for  the  taxes  of  1883,  and 
this  is  the  only  attempt  to  set  out  any  of 
the  testimony  offered  on  the  trial  of  this 
cause.  The  petition  In  error  contains  13  as- 
signments of  error,  but,  from  the  condition 
of  this  record,  it  is  impossible  for  us  to  pass 
upon  any  of  them,  except  such  as  come 
strictly  within  the  admissions  in  the  ease- 
made  as  to  the  testimony  offered  and  refus- 
ed on  certain  points;  and  as  to  what  the 
others  are  founded  upon  would  require  an 
examination  of  the  evidence  adduced  in  the 
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case,  -which,  as  we  have  said,  has  not  been 
preserved. 

The  first  assignment  of  error  In  plaintiff's 
brief  is  the  rejection  of  competent  evidence 
tending  to  show  that  there  was  included  in 
said  taxes  of  1885,  for  which  said  lots  were 
sold,  a  printer's  fee  of  10  cents  for  each 
lot,  bat  that  the  printer  who  published  the 
delinquent  tax  list  and  notice  of  sale  did 
not  immediately  after  the  last  publication 
thereof,  nor  within  14  days  thereafter,  nor 
at  any  time,  transmit  to  the  treasurer  of 
said  Leavenworth  county  an  affidavit  of 
such  pnbilcatlon,  made  by  himself  or  by  any 
one.  Paragraph  6957,  Gen.  St.  1889  (Laws 
1876,  c.  34,  8  108,  "Tax  List"),  provides:  "Ev- 
ery printer  who  shall  publish  such  list  and 
notice  shall,  immediately  alfter  the  last  pub- 
lication thereof,  transmit  to  the  treasurer  of 
the  proper  county  an  affidavit  of  such  publi- 
cation, made  by  such  person  to  whom  the 
fact  of  the  publication  shall  be  known;  and 
no  printer  shall  be  paid  for  such  publication 
who  shall  fail  to  transmit  such  affidavit 
within  fourteen  (14)  days  after  the  last  pub- 
lication," etc.  To  determine  whether  or  not 
the  printer's  fee  is  properly  taxable  as  a 
charge  or  penalty  against  property,  we  must 
first  ascertain  whether  or  not  the  county  is 
liable  to  the  printer  therefor.  If  it  is  not, 
then  there  is  no  authority  or  right  for  the 
collection  of  it;  and  the  statutory  require- 
ment compelling  the  affidavit  to  be  made 
within  a  certain  time  is  merely  for  the  pur- 
pose of  placing  in  the  hands  of  the  county 
authorities,  whose  duty  it  is  to  charge  these 
up  against  the  land,  proof  that  such  publi- 
cation 1ms  been  made.  In  other  words,  the 
official  whose  duty  it  is  to  enter  these  char- 
ges against  the  property  cannot  do  so  until 
he  bas  learned,  through  legal  proof,  that 
they  have  been  earned;  and,  if  he  does  not 
80  learn  within  the  time  limited  by  statute, 
no  charge  therefor  can  be  entered  on  the 
tax  roll.  But  under  this  section  there  must 
be  an  absolute— total— failure  to  make  and 
transmit  this  affidavit,  not  a  mere  irregulari- 
ty in  the  manner  in  which  the  proof  is  for- 
warded to  the  officer.  The  mere  fact  that  it 
is  not  handed  or  transmitted  to  the  county 
treasurer  in  the  first  instance  would  not 
invalidate  the  deed.  If  it  comes  into  his 
hands  by  any  means  (through  the  medium 
of  the  county  clerk,  or  anybody  else)  within 
the  14  days  limited,  it  \vould  be  sufficient. 
The  object  of  it  has  been  accomplished,  and 
the  requirement  of  the  law  fulfilled.  This 
same  section,  provides  that:  "The  county 
treasurer  shall  also  make,  or  cause  to  be 
made,  an  affidavit  or  affidavits  of  the  print- 
ing of  fsafii  list  and  notice  as  above  required, 
all  of  which  shall  be  carefully  preserved  by 
him,  and  deposited  as  hereinafter  specified." 
Yet  his  failure  to  do  so  would  not  invalidate 
the  deed.  It  is  a  mere  irregularity.  Stout 
V.  Coates,  35  Kan.  382,  11  Pac.  151.  If  it 
were  shown  that  this  affidavit  had  never 
been  received  by  the  county  treasurer  until 


after  the  expiration  of  the  14  days,  then  we 
think  the  contention  of  the  plaintiff  in  error 
would  have  some  force.  But  It  is  admitted 
in  this. case  that  the  affidavit  was  m^de 
within  the  time,  and,  Instead  of  being  trans- 
mitted to  the  county  treasurer,  was  sent  to 
the  county  clerk,  and,  for  aught  that  is 
shown  In  this  record,  the  clerk  may  have 
handed  it  to  the  county  treasurer,  and  the 
presumption  is  that  he  did,  for  it  will  al- 
ways be  presumed  that,  where  an  officer  bas 
performed  an  act  required  to  be  done  bj- 
him,  it  was  properly  done;  and,  as  the  fee 
in  this  case  was  charged  against  the  land 
by  the  county  treasurer,  It  will  be  presumed 
that  it  was  made  upon  legal  notice,  as  re- 
quired by  statute.  To  hold  that  so  trifling 
an  irregularity  as  this  should  overturn  a  tax 
deed  is  sacrificing  substance  to  form,  and 
would  be  totally  ignoring  paragraph  6993, 
Gen.  St.,  which  was  undoubtedly  enacted  to 
cover  just  such  cases;  and  it  reads:  "No  ir- 
regularity in  the  assessment  roll,  or  omis- 
sion from  the  same,  nor  mere  irregularities 
of  any  kind  In  any  of  the  proceedings,  shall 
invalidate  any  such  proceeding,  or  the  title, 
conveyed  by  tax  deed,"  etc. 

Second  assignment  of  error:  The  rejection 
of  competent  evidence  tending  to  prove  that 
there  was  included  in  said  taxes  of  1885,  as  a 
part  thereof,  a  levy  by  the  city  of  Leaven- 
worth, a  city  of  the  first  class,  for  construct- 
ing and  maintaining  the  main  trunk  sewers 
in  said  city,  a  tax  of  three-fourths  mills  on 
the  dollar  of  valuation  on  all  the  lots  and. 
pieces  of  ground  in  said  city  subject  to  tax^ 
ation,  exclusive  of  personal  property,  and 
the  value  of  the  real  estate  to  be  taken  from 
the  general  assessment  roll  of  said  county 
for  said  year.  Just  what  point  is  intended 
to  be  raised  under  this  second  assignment  of 
error,  we  are  at  a  loss  to  understand.  From 
what  we  quoted,  it  would  seem  to  be  his 
contention  that  the  levy  was  illegal  because 
it  was  made  exclusive  of  personal  property; 
but  in  his  argument  he  says  that  this  sec-: 
ond  specification  of  error  is  based  upon  the 
principle  of  fairness,  equality,  and  uniformi- 
ty which  characterizes  every  exercise  of  tax- 
ation and  assessment;  that  It  is  not  just  or 
equal  or  uniform  to  assess  for  the  purpose 
of  the  main  trunk  sewer  the  lot  of  a  poor 
man,  whose  little  house  is  thereon,  as  much 
as  that  of  a  wealthy  merchant  or  hotel 
keeper  whose  Immense  building  occupies  the 
next  lot.  This  would  indicate  his  conten- 
tion to  be  that  the  levy  was  illegal  because 
it  was  made  upon  land  without  regard  to  im- 
provements thereon.  "We  can  only  answer 
this  In  the  language  of  the  defendant  in  er- 
ror: "If  such  is  the  contention,  it  contains 
within  itself  that  which  shows  the  Impossi- 
bility of  considering  it,  because  the  first 
quotation  discloses  the  fact  that  the  valua- 
tion of  the  real  estate  was  to  be  taken  from 
the  general  assessment  roll  of  said  county 
for  said  year.  The  general  assessment  roU 
indicates  the  value  of  realty,  Including  the 
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improvementB  thereon."  The  statute  under 
which  the  city  acted  In  levying  this  tax  Is 
section  19,  c.  37,  Laws  1881,  "Cities  of  the 
First  Class"  (paragraph  563,  Gen.  St);  "The 
mayor  and  council  shall  have  power  to  pro- 
vide for  a  system  of  sewerage  and  drain- 
age for  the  city,  or  any  part  thereof,  and  to 
build  and  construct  sewers  and  drains  by 
districts  or  otherwise,  as  the  mayor  and  coun- 
cil may  designate.  The  cost  and  expense 
of  constructing  the  same  shall  be  assessed 
against  the  lots  or  pieces  of  grounds  contained 
In  the  district  In  which  the  same  Is  situated, 
and  the  cost  of  same  shall  be  levied  and  col- 
lected as  one  tax  In  addition  to  other  taxes 
and  assessments,  and  shall  be  certified  by  the 
city  clerk  to  the  coimty  clerk,  to  be  placed 
on  the  tax  roll  for  collection,  subject  to  the 
same  penalties  and  collected  In  like  man- 
ner as  other  taxes;  as  provided  by  law." 
In  Gilmore  ▼.  Hentlg,  33  Kan.  156,  5  Pac. 
781,  the  supreme  court,  In  passing  upon  this 
section,  says:  "Where  a  statute  authorizes 
a  city  to  provide  for  the  construction  of 
sewers  and  drains,  and  to  tax  the  cost  there- 
of upon  the  adjacent  owners,  but  does  not 
prescribe  any  mode  for  the  apportionment 
of  the  taxes,  the  city.  In  such  case,  would 
have  a  right  to  adopt  any  mode  for  the 
apportionment  of  the  taxes  that  would  be 
fair  and  legal;  and,  as  a  general  rule  of  ap- 
portionment, the  levying  of  the  taxes  in  pro- 
portion to  the  value  of  the  lots  taxed,  with- 
out the  Improvements  thereon,  would  be  fair 
and  legal."  As  to  the  assessment  being 
made  without  including  personal  property, 
the  act  under  which  it  was  made  specifically 
provides  that  "the  cost  and  expense  of  the 
sewers  shall  be  assessed  against  the  lots  or 
pieces  of  ground."  This  certainly  excludes 
personal  property,  and,  as  we  have  said, 
from  the  condition  of  this  record  we  cannot 
Intelligently  pass  upon  the  other  assignments 
of  error,  as  their  correctness  or  incorrect- 
ness depends  entirely  upon  the  testimony  in- 
troduced at  this  trial,  which  has  not  been 
preserved.  We  fall  to  see  any  error  In  the 
record.  The  Judgment  of  the  lower  court 
will  therefore  be  affirmed.  All  the  Judges 
concurring. 


(4  Kan.  App.  13S) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  GREEN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept.  9,  1896.) 
Railroads — Dutt  to  Fence. 

1.  Railroad  companies  are  not  absolved  from 
complying -with  the  express  terms  of  the  stat- 
ute requiring  them  to  inclose  their  roads  with  a 
good  fence,  except  where  some  paramount  in- 
terest of  the  public  intervenes,  ot_  some  para- 
mount obligation  oi  duty  to  the  public  rests  upon 
them,  rendering  it  improper  for  them  to  fence. 
R!.il\vay  Co.  v.  Shaft,  6Tac.  908,  33  Kan.  521. 

2.  And  if,  for  any  reason,  they  are  relieved 
from  fencing  their  roads  at  some  particular 
place  or  places,  they  must  construct  fences  or 
other  barriers  as  near  thereto  as  is  reasonably 
practicable. 

(Syllabus  by  the  Court.) 


Error  from  district  court,  Wabaunsee  coun- 
ty;  Winiam  Thompson,  .Tudge. 

Action  by  Amava  Green  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From '  a  Judgrment  for  plaintifG,  defendant 
brings  error.    Afflrmed. 

M.  A.  Low  and  3.  E.  Dolman,  for  plaintiff 
hi  error.  Sprague  &  Tracy,  for  defendant  hi 
error. 

GJLKESON,  P.  J.  This  action  was  brought 
by  Amava  Green  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  In  the  dis- 
trict court  of  Wabaunsee  county,  to  recover 
damages  for  the  killing  of  a  horse  belonging  to 
the  plaintiff.  The  allegations  of  the  petition  are 
that  "the  killing  was  the  result  of  and  caused 
by  negligence  of  the  defendant  In  the  opera- 
tion of  its  railroad,  in  that  the  agents  and  em- 
ployes of  the  defendant  at  the  time  of  the  kill- 
ing did  not  exercise  due  care  and  diligence  hi 
the  operation  of  Its  engine  and  cars,  and,  that 
the  defendant  did  not  exercise  due  care  and 
diligence  in  havhig  Its  track  biclosed  with  a 
good  and  lawful  fence,  as  required  by  statute." 
The  first  allegation  of  negligence  seems  to  have 
been  abandoned,  and  the  right  to  recover  was 
based  entirely  on  the  alleged  failure  of  the  de- 
fendant to  fence  Its  track. 

The  evidence  establishes  the  following  facts: 
That  the  horse  in  question  waskllled  bytheagent 
and  employes  of  the  defendant  below,  at  the 
time  stated  in  the  petition,  at  a  point  about  S'X) 
feet  west  of  the  west  switch  limits  of  said  rail- 
road, at  Wabaimsee,  Wabaunsee  county;  that 
the  plaintiff  was  the  owner  of  the  horse;  that  a 
fair  mai^et  value  of  the  horse  was  $75,  and 
that  the  reasonable  attorney's  fees  was  $40; 
that  a  proper  demand  was  made  upon  the  de- 
fendant railroad  company  for  the  value  of  the 
horse  before  this  action  was  commenced,  and 
that  at  the  place  where  the  horse  was  upon 
the  right  of  way  of  the  railroad  company,  and 
for  a  quarter  of  a  mile  east  and  west  of  that 
point,  there  were  no  fences,  catUe  guards,  or 
other  barriers  to  prevent  stock  from  going  on- 
to said  railroad,  Incloshig  the  right  of  way; 
that.  Just  before  the  horse  was  killed.  It  came 
down  the  bank,  and  onto  the  right  of  way, 
from  a  point  about  15  rods  from  the  railway 
track,  west  of  a  certain  toolhouse  of  the  com- 
pany, which  Is  located  on  the  right  of  way, 
about  a  quarter  of  a  mile  northwest  of  the 
depot;  and  tliat  the  horse  was  struck  and  kill- 
ed at  a  point  west  of  the  public  crossing. 

There  are  but  two  alleged  errors  assigned  up- 
on which  the  plaintiff  In  error  relies  for  a  re- 
versal of  the  Judgment:  First,  "that  the  court 
erred  In  refusing  to  Instruct  the  Jury  at  the 
close  of  the  testimony  to  return  a  verdict  for 
the  plaintiff  in  error";  and,  second,  "In  over- 
ruling a  motion  for  a  new  trial." 

Paragraph  1252,  Gen.  St  1880  (being  section 
1,  c.  94,  Laws  1874),  provides:  "Every  railway 
company  or  corporation  in  this  state,  and  every 
assignee  or  lessee  of  such  company  or  corpora- 
tion, shall  be  liable  to  pay  to  the  owner  the 
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fan  value  ot  each  [aqy]  and  every  animal  Un* 
cd,  and  all  damages  to  each  and  every  animal 
injured  by  the  engine  m;  cars  of  such  railway, 
or  any  other  manner  whatever  In  operating 
auch  railway.  Irrespective  of  the  fact  as  to 
whether  soch  killing  or  wounding  was  caused 
by  the  ne^^ence  of  such  railway  company  or 
corpmatlon,  or  assignee  or  lessee  thereof,  <* 
not"  Section  5  of  the  same  act  provides: 
•mat  this  act  shall  not  apply  to  any  railway 
company  or  corporation,  or  the  assignee  or 
lessee  thereof,  whose  railroad  Is  Inclosed  with 
a  good  and  lawful  fence,  to  prevent  such  ani- 
mals from  beli^  on  said  railroad."  Our  su- 
preme court,  passing  upon  this  statute,  has 
said:  "There  Is  no  express  exception  to, '  or 
limitation  upon,  or  modiflcaUon  of,  any  of  the 
provisions  of  the  foregoing  sections  by  any  otli- 
er  statute,  none  except  such  as  Is  found  In  said 
section  5;  and  If  there  Is  any  exception,  limi- 
tation, ot  modification  of  any  of  the  foregoing 
sections,  other  than  that  contained  In  section 
6,  It  most  be  such  (wly  as  arises  by  Implication 
or  by  Judicial  construction  or  Interpretation. 
In  other  words,  under  chapter  94  of  the  Laws 
of  1874,  and  upon  Its  face,  a  railvray  company 
is  liable  in  all  cases  for  injuries  done  to  ani- 
mals by  the  operation  of  Its  road,  except  where 
the  railroad  Is  Inclosed  with  a  good  and  lawful 
fence.  'Expressio  unlus  est  excluslo  alterlns.' 
•  •♦  In  the  nature  of  things,  however,  there 
must  be  some  limitation  upon  the  terms  of  the 
language  used  in  said  chapter  94  of  the  Laws  of 
1874.  It  would  be  Improper  for  the  railroad  to 
inclose  its  road  where  the  same  crosses  a  pub- 
lic street  or  highway,  for  such  a  thing  would 
do  violence  to  other  provisions  of  the  statutes 
of  the  state.  It  la  also  held  by  some  courts 
Cbat  even  a  railroad  depot  or  station  is  of  such 
a  public  character  that  It  would  be  Improper  to 
fence  its  road  at  such  place,  and  there  are  cases 
which  go  even  beyond  this.  The  great  weight 
of  authority,  however,  Is  that  railroad  com- 
panies are  not  absolved  from  complying  with 
the  express  terms  of  the  statute  requiriog  them 
to  inclose  their  roads  with  a  good  and  lawful 
fence,  except  where  some  paramount  Interest  of 
the  public  interferes,  or  some  paramount  obli- 
gation or  duty  to  the  public  rests  upon  the  rail- 
road companies,  rendering  it  Improper  for  them 
not  to  fence  their  roads.  No  private  Interest 
or  convenience  or  inconvenience  on  the  part 
of  a  railroad  company  will  alone  be  sufficient 
to  absolve,  it  from  fencing  its  road  where  the 
statute,  in  express  terms,  requires  that  the  road 
sh.in  be  fenced.  The  lan^iage  of  the  statute 
is  very  plain,  'must  be  Inclosed  with  a  good  and 
lawful  fence,  to  prevent  such  animals  from  be- 
ing on  said  railroad.'  Building  fences  along 
the  side  of  the  track  la  not  alone  sirfHcient,  nor 
would  the  construction  of  cattle  guards  at  each 
end  of  the  switch  limits  comply  with  the  plain 
statutory  requirements.  The  railroad  must  be 
Inoloaed;    and  It  la  not  the  province  of  the 


courts  to  create  exceptions  to  the  nde,  or  in- 
terfere with  the  legislative  policy.  Courts  may 
and  have  said  that,  where  some  other  statute  or 
some  i>aramount  duty  or  obligation  absolves 
railroad  companies  from  fencing  their  road,  they 
need  not  do  so;  but  where  the  statute  express- 
ly requires  them  to  fence  In  order  to  exempt 
the  company  from  liability,  and  no  other  stat- 
utes or  obligations  or  duty  or  any  good  reason 
exists  to  relieve  them  from  so  fencing,  the 
courts  cannot  say  they  need  not  fence.  And 
If,  from  any  reason,  they  are  relieved  from 
fencing  at  any  particular  place  or  places,  then 
they  must  construct  fences,  cattle  guards,  and 
other  barriers  as  near  thereto  as  Is  reasonable 
and  practicable  to  Inclose  their  tracks."  Rail- 
way Oo.  V.  Shaft,  33  Kan.  521,  6  Pac.  916.  We 
think  the  exceptions  to  the  general  rule  requir- 
ing railroad  companies  to  fence  their  roads 
have  been  clearly  and  fully  pointed  out  by  the 
supreme  court  ot  this  state  in  the  cases  of 
Railway  C!o.  v.  Shaft,  supra,  and  Prickett  v. 
Railway  Co.,  33  Kan.  748,  7  Pac.  611.  And  if. 
from  any  reason,  in  this  case  the  company  was 
relieved  from  fencing  Ha  road  at  any  particular 
place,  it  devolved  upon  the  company  to  show 
it  The  burden  ot  proof  in  all  such  cases  rests 
upon  the  company. 

There  was  no  attempt  on  the  part  of  the  com- 
pany to  show  that  its  road  was  fenced  at  the 
place  of  the  accident,  or  at  any  place.  There 
was  some  testimony  offered  to  show  that  to 
maintain  cattle  guards  within  1,000  feet  of  the 
switch  limits  would  endanger  the  lives  and 
Umbs  of  its  employes.  But  the  verdict  and 
findings  of  the  jury  are  against  the  company 
upon  this  proposition,  and  conclude  this  court. 
And  conceding,  for  the  purpose  of  this  case, 
this  to  tte  true,  would  the  company  be  relieved 
from  fencing  their  road  at  the  place  of  the  ac- 
cident? We  think  not  It  is  not  shown  th.it 
the  land  or  place  of  the  accident  was  neces- 
sary for  the  use  of  the  comiiany,  as  a  part  of 
its  station  grounds;  yet  it  might  be  said  from 
the  testimony  that  it  was  so  used.  But  would 
tbatrelleve  the  company  from  the  statutory  du- 
ty of  fencing?  Our  supreme  court  has  answer- 
ed this  question  in  the  negative,  and  in  Rail- 
way Co.  V.  Shaft,  supra.  It  is  said:  "Assuming: 
for  the  purposes  of  this  case  that  land  neces- 
sarily used  for  station  grounds  need  not  be 
fenced,  then  the  question  arises:  Is  it  neces- 
sary for  a  railroad  company  to  Inclose  a  tract 
not  necessary  for  the  use  of  the  railroad  com- 
pany as  a  part  of  its  station  grounds, .but  In 
fact  so  used?  Under  the  circumstances  of  tli!« 
case,  we  think  we  must  answer  this  question 
In  the  affirmative.  To  say  that  railroad  ccm- 
panles  are  not  required  to  fence  their  roads  In 
such  cases  would  be  to  create  an  exception, 
without  any  good  reason  therefor."  We  have 
.failed  to  discover  any  reversible  error  In  the 
record.  The  Judgment  of  the  district  court  will 
be  affirmed.   AH  Cbe  Judges  CMicurrins. 
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(4  Kan.  A.  66) 

BBACH  T.  MOSBR  et  sL 

(Court  of  Appeal*  of  Kansas,  Northern  Depart- 
ment, B.  D.    Sept  16,  1896.) 

OUABDIAS — LlABILITT  FOR  DSFAUI/T    OF    AOBHT— 

Banks  and  Bankinq — CouiBonoHS — 

SUBAOBKTS. 

L  A  goardlan  who  in  good  faith,  and  nsing 
reasonable  care  to  select  a  proper  agcntj  does 
select  one  of  good  repute  to  make  collection  of 
a  claim  of  his  ward,  and  such  agent  collected 
the  money  due  thereon,  and  kept  it,  is  not  lia- 
ble to  his  ward  for  the  loss. 

2.  Where  a  collection  is  placed  In  the  hands 
of  a  bank  with  authority  to  employ  another 
bank  to  collect  it,  the  second  bank  becomes  the 
subagent  of  the  customer  of  the  first,  for  the 
reason  that  the  customer  authorizes  the  em- 
ployment of  such  agent  to  make  the  collection. 

(Syllabus  by  the  Q>nrt) 

Error  from  district  court,  Morris  county;  M. 
B.  Nicholson,  Judge. 

Action  by  Asahel  Henry  Beach  against  A 
Moser,  Jr.,  and  others,  on  a  guardian's  bond. 
From  a  judgment  for  defendants,  plaintiff 
brings  error.     Affirmed. 

In  April,  1884,  A.  Moser,  Jr.,  one  of  the  de- 
fendants In  error,  was  appointed  guardian  of 
the  estate  of  AsaUel  Henry  Beach,  the  plain- 
tiff In  error,  by  the  probate  Judge  of  Morris 
county,  Kan.,  who  flied  his  bond  as  such 
guardian,  with  his  co-defendants  as  bis  sure- 
ties thereon.  The  estate  of  the  plaintiff  in  er- 
ror consisted  of  a  legacy  of  51,000,  bequeathed 
to  him  by  bis  uncle  Abtjah  I.  Beach,  late  of 
the  county  of  Richland,  in  the  state  of  Ohio; 
and  one  Benjamin  Woodruff  was  the  exec- 
utor of  the  last  will  and  testament  of  said 
Abijah  I.  Beach,  and  one  A.  H.  Redding  was 
the  attorney  of  said  Woodruff,  residing  in 
Richland  county,  Ohio,  and  with  whom  most 
of  the  business  connected  with  this  legacy 
was  transacted.  Mr.  Moser,  the  guardian,  was 
also  the  cashier  of  the  Farmers'  &  Drovers' 
Bank  of  CJonncil  Qrove,  Kan.  After  Moser's 
nppointmeut, he  had  somecorrespondencewith 
Redding,  the  attorney  of  the  executor,  Wood- 
puff,  in  reference  to  the  legacy,  who  wished  Mo- 
ser to  take  some  notes  due  the  estate  of  Abijah 
I.  Beach  from  a  Mr.  Welch,  who  resided  In 
Morris  county,  Kan.,  in  payment  of  the  legacy. 
Mr.  Moser  Investigated  the  matter,  and  de- 
clined to  do  BO,  because  Welch  was  not  ready 
to  pay,  and  informed  the  executor,  tbrougb 
his  attorney,  to  that  effect.  In  July,  1884,  the 
executor  acknowledged  the  receipt  of  this  In- 
formation with  reference  to  Welch,  and  sent 
a  receipt  for  Moser  to  sign,  asking  him  to  send 
it  to  the  Exchange  Bank  of  Belleville,  Ohio, 
and  that  the  legacy  would  be  paid  soon. 
Moser  did  as  requested,  and  attached  a  draft 
to  the  receipt,  and  sent  It  to  the  Ohio  bank, 
using  for  this  purpose  the  stationery  and 
blank  of  the  Farmers'  &  Drovers'  Bank,  but 
the  bank  was  In  no  way  connected  with  this 
'collection.  It  was  not  charged  to  the  bank, 
nor  did  he  take  any  credit  therefor.  He  re- 
peatedly Inqnlred  by  letter  to  the  Ohio  bank, 
And  was  Informed  each  time  that  the  mon^ 


had  not  been  paid;  but  In  fact  the  Ohio  tMudc 
had  received  the  money,  and  its  statements  to 
the  guardian  were  false.  In  February,  1885, 
the  Ohio  bank  failed,  and  the  guardian  baa 
been  unable  to  collect  any  of  said  legacy.  In 
April,  1889,  the  plaintiff  In  error  brought  salt 
to  recover  the  amount  of  this  legacy,  with  in- 
terest thereon,  from  Mr.  Moser  and  his  sure- 
ties upon  his  bond  as  guardian.  Trial  was 
bad  before  court  and  Jury,  which  resulted  In  a 
verdict  and  Judgment  in  favor  of  the  defend- 
ant, and  the  plaintiff  brings  the  case  here  tor 
review. 

J.  H.  Mahan  and  D.  H.  Browne,  for  plain- 
tiff In  error.  Malloy  &  Kelley  and  Morris  L. 
Ritchie,  for  defendants  In  error. 

GILKESON,  P.  J.  (after  stating  the  facts). 
We  think  the  theoiy  adopted  by  the  court  be- 
low of  this  action  is  correct,— that  it  is  an  ac- 
tion between  the  guardian  and  his  ward,  and 
not  between  the  guardian  and  the  Farmers' 
&  Drovers'  Bank;  and  the  only  Issue  pre- 
sented by  the  pleadings  and  proof  offered  In 
support  thereof  was  whether  or  not  the  de- 
fendant Moser  had,  or  had  not,  been  negli- 
gent In  the  discharge  of  duties.  The  petition 
charges  a  breach  of  the  condition  of  his  bond. 
viz.  "that  he  did  not  faithfully  discharge  his 
duties  as  guardian."  The  answer  alleges  that 
"he  had  used  due  care  and  diligence  In  his 
attempt  to  collect  the  legacy  sought  to  be  re- 
covered in  this  action,  and,  without  any  fault 
or  negligence  on  his  part,  had  failed  to  do  so." 
The  reply  denies  this,  and  the  testimony  of- 
fered by  the  plaintiff  upon  the  trial  was  un- 
questionably for  the  purpose  of  showing  the 
negligence  on  the  part  of  the  defendant  In  not 
collecting  this  money  from  the  parties  the 
plaintiff  claims  were  liable  therefor,  as  well 
as  want  of  diligence  upon  his  part.  But  the 
plaintiff  now  contends  that  no  question  of 
negligence  or  diligence  is  hi  Issue;  yet  he  In- 
sists that  the  law  of  this  case  Is  that  "It  is  In- 
cumbent on  a  trustee  to  manage  the  trust  es- 
tate In  the  same  manner  that  a  discreet  man 
would  manage  his  concerns,  and  he  is  ac- 
countable If  he  neglects  to  perform  his  duty"; 
that  "a  trustee  is  bound  to  manage  and  em- 
ploy the  trust  property  for  the  beneflt  of  a 
cestui  que  trust  with  the  care  and  diligence 
of  a  provident  owner,"— and  cites  authorities 
In  support  thereof;  and  we  agree  with  him 
that  such  Is  the  law,  and  that  it  governs  this 
case.  And  It  Is  also  true  that  a  guardian  who 
In  good  faith,  and  using  reasonable  care  to 
select  a  proper  agent,  does  select  one  of  good 
repute  to  make  a  collection  of  a  claim  of  his 
ward,  and  such  agent  collected  the  money 
due  thereon,  and  kept  It,  Is  not  liable  to  his 
ward  for  the  loss.  Holeman  v.  Blue,  10  111. 
App.  130.  A  rule  which  would  subject  a 
guardian  to  a  sort  of  a  fine  for  mere  error  In 
Judgment  l9  Inapplicable  to  the  character 
of  the  ofDce.  McBlheny  y.  Mustek,  6a  111. 
328;  Landmesser'B  Appeal,  126  Pa.  St  ll.\ 
17  Atl.  543.    The  Jury  passed  upon  this  ques- 
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tlon  of  negligence,  and  found  In  favor  of  the 
defendant,  and  these  findings  are  supported 
by  ample  testimony:  "Q.  1.  Did  the  defend- 
ant Moser  use  ordinary  care  and  prudence 
In  attempting  to  secure  the  legacy  belonging 
to  the  plaintiff?  Ans.  Yes.  Q.  2.  Did  the 
defendant  Moser  ever  receive  the  amount  of 
the  legacy  due  to  the  plaintiff  from  the  es- 
tate of  A.  H.  Beach?  Ana.  No.  Q.  3.  Waa 
the  defendant  Moser  guilty  of  any  negligence 
In  attempting  to  secure  the  amount  of  the 
legacy  due  to  the  plaintiff?  Ans.  No."  Un- 
der the  rule  so  well  established  in  this  state, 
the  verdict  will  not  be  disturbed  so  far  as 
this  question  Is  concerned. 

Again,  it  is  urged  that  this  guardian  was 
also  cashier  of  the  Farmers'  &  Drovers' 
Bank,  and,  as  such,  forwarded  this  draft 
through  the  bank  to  the  Ohio  bank.  We  can- 
not agree  with  this  cdntention.  The  testi- 
mony very  clearly  shows  that  the  bank  was 
not  connected  with  It  In  any  way.  The  guard- 
ian did  not  act  as  cashier,  but  as  guardian, 
in  this  transaction;  nor  was  it  in  any  sense 
a  commercial  transaction.  The  fact  that  a 
draft  was  attached  to  the  receipt  would  not 
make  It  one  if  It  was  substantially  something 
else.  The  substance,  not  the  form,  deter- 
mines the  character  of  .a  transaction,  con- 
tract, or  document.  The  receipt  was  the  es- 
sential document,  and  upon  it  the  money  was 
to  be,  and  was,  paid.  The  draft  was  merely  an- 
cillary. The  dratt  was  not  Intended  as  such, 
nor  sent  Id  the  usual  course  of  banking  busi- 
ness, but  direct  to  a  bank  convenient  to  the 
executor,  and  at  his  request.  All  these  clrr 
cumstances  tend  io  uphold  the  defendant's 
theoiy  of  this  case,— that  he  acted  as  guard- 
Ian,  and  not  as  cashier;  never  supposed  or 
treated  the  transaction  as  a  contract  with 
bis  bank.  We  think  the  contention  of  the 
plaintiff  in  error  is  founded  upon  a  misappli- 
cation of  a  rule  of  commercial  law,  prevail- 
ing in  some,  repudiated  in  many  other,  states, 
and  not  adopted  in  Kansas  to  the  facts  of 
the  case  at  bar. 

If  we  were  to  concede  that  the  defendant 
acted  as  cashier  In  this  transaction,  under 
the  circumstances  of  this  case,  would  his 
bank  be  liable  to  him  as  guardian?  We  think 
not.  The  Farmers'  &  Drovers'  Bank  would 
simply  be  the  agent  of  the  guardian  to  trans- 
mit the  note  to  the  Exchange  Bank  of  Belle- 
ville, Ohio;  and  the  latter  bank  would  be  the 
agent  of  the  guardian  for  the  collection  there- 
of. Bank  of  Llndsborg  v.  Ober,  31  Kan.  599, 
3  Pac  324.  The  Farmers'  &  Drovers'  Bank 
wias  not  only  authorized  to  employ  another 
agency,  but  was  directed  and  Instructed  as 
to  the  particular  one  to  be  employed.  We 
think  the  law  is  well  settled  that  the  bank 
receiving  the  paper  became  an  agent  of  the 
depositor,  with  authority  to  employ  another 
bank  to  collect  It.  The  second  bank  becomes 
the  subagent  of  the  customer  of  the  first,  for 
the  reason  that  the  customer  authorizes  the 
employment  of  such  an  agent  to  make  the 
collection.    The  paper  remains  the  property 


of  the  customer,  and  is  collected  for  blm. 
The  party  employed  with  his  assent  to  make 
the  collection  must  therefore  be  regarded  as 
his  agent.  A  subagent  is  accountable,  ordi- 
narily, only  to  his  superior  agent,  when  em- 
ployed without  the  assent  or  direction  of  the 
principal.  But,  if  lie  be  employed  with  the 
express  or  implied  assent  of  the  principal,  the 
superior  agent  will  not  be  responsible  for  his  . 
acts.  There  is  in  such  a  case  a  privity  be- 
tween the  subagent  and  the  principal,  who 
must  therefore  seek  a  remedy  directly  against 
the  subagent  for  his  negligence  or  misconduct. 
Story,  Ag.  §§  217-313.  These  familiar  rules 
of  law,  applied  to  the  case  at  bar,  relieve  it 
of  all  doubt,  even  under  the  theory  of  the 
plaintiff  to  error. 

While  it  must  be  admitted  that  there  seems 
to  be  a  variety  of  opinion  among  the  very 
able  courts  that  have  had  this  question  before 
them,  yet  we  doubt.  If  the  cases  were  all 
carefully  studied,  and  the  facts  upon  which 
each  case  was  decided  were  carefully  consid- 
ered, there  would  be  as  much  conflict  as  at 
first  seems;  and,  undoubtedly,  the  prepon- 
derance of  the  authorities  supports  the  con- 
clusions we  have  reached.  The  following, 
among  others,  are  to  this  effect:  President, 
etc.,  of  Dorchester  &  Milton  Bank  v.  Presi-  . 
dent,  etc.,  of  New  England  Bank,  1  Gush.  177; 
Fabens  v.  Bank,  23  Pick.  (Mass.)  330;  Law- 
rence V.  Bank,  fl  Conn.  521;  Bank  v.  Bcovil, 
12  Conn.  303;  Hyde  v.  Bank,  17  La.  nOO; 
Aetna  Ins.  Co.  v.  Alton  City  Bank,  25  lU.  243; 
Stacy  V.  Bank,  12  Wis.  629;  Tiernan  v.  Bank. 
7  How.  (Miss.)  648;  President,  etc.,  of  Agri- 
cultural Bank  of  Mississippi  v.  Commerce 
Bank  of  Manchester,  7  Smedes  &  M.  592; 
Bowling  V.  Arthur,  34  Miss.  41;  Jackson  v. 
Bank,  6  Har.  &  3.  146;  Bank  v.  Howell,  8 
Md.  530;  Bank  v.  Trlplett,  1  Pet.  25;  Bank 
V.  Earp,  4  Rawle,  384;  Bellemlre  v.  Bank,  4 
Whart  105;  Daly  v.  Bank,  56  Mo.  94; 
Smedes  v.  Bank,  20  Johns.  373;  Guellch  t. 
Bank,  56  Iowa,  434,  9  N.  W.  328. 

It  Is  contended  that  the  court  erred  In  giv- 
ing certain  Instructions,  to  which  the  plaintUT 
excepted  in  the  following  manner:  "To  the 
giving  of  which  said  instructions  the  plalntUt 
then  and  there  duly  excepted  and  excepts." 
This  is  insufficient.  A  general  exception  to  a 
whole  charge  is  not  available,  unless  the 
whole  charge  is  erroneous,  or .  aniess  the 
charge  in  its  general  scope  or  meaning  is  er- 
roneous. Sumner  v.  Blair,  9  Kan.  521;  Atch-  ; 
Ison  City  V.  King,  Id.  550;  Fersrursoij  v.  ; 
Graves,  12  Kan.  39;  Wheeler  y.  Joy,  15  Kap. 
390;  Hunt  v.  Haines,  25  Kan.  ^1;  Yeamans 
V.  James,  27  Kan.  213;  Bard  v.  Elston,  31 
Kan.  276, 1  Pac.  665;  FuUenwider  v.  Ewing, 
25  Kan.  69.  The  charge  in  this  case  is  not 
subject  to  any  such  objection. 

There  are  numerous  assignments  of  error 
upon  the  admission  of  testimony.  We  have 
carefully  examined  and  considered  them,  but 
fall  to  find  any  reversible  error  therein. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Judges  concurring.  *  ^ 
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(4  Kan.  App.  12E) 
MERRIMACK   RIVER   SAV.  BANE  t. 
CURRY  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Sept  16,1896.) 

CONTKACT  OF  HnRETYBHIP— CONSIIIOCTIOK. 

A  surety  is  h  favorite  of  the  law,  and  has 
a  right  to  stand  upon  the  precise  terms  of  his 
obligation;  and  wh.n  the  terms  used  therein 
are  not  explicit  the  courts  will  place  such  a  con- 
struction tnereon  as  will  uphold  the  evident  un- 
derstanding of  the  parties  bb  to  its  force  and  ef- 
fect at  the  time  it  was  entered  into.  Uarver, 
J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  the  Merrimack  Ulver  Savings  Bank 
against  W.  S.  Curry  and  others  on  a  bond. 
On  defendant  Curry's  death,  Cornelia  H.  Cur- 
ry and  others,  executrix  and  executors,  were 
substituted,  and  from  a  judgment  In  their 
favor  plaintiff  brings  error.    Afflnned. 

D.  N.  McFarland  and  Wheeler  &  Swltzer, 
for  plaintiff  In  error.  Douthltt,  Jones  &  Ma- 
son, for  defendants  in  error. 

GILKESON,  P.  J.  In  April,  1885,  the 
plaintiff  commenced  a  suit  In  the  district  court 
of  Shawnee  county,  which  was  afterwards  re- 
moved to  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  against  Rn- 
fus  Bean  and  Susan  A.  Bean  (husband  and 
wife)  and  Christopher  E.  Schmidt,  to  recover 
of  the  Beans  the  amount  due  on  a  promissory 
note  secured  by  mortgage,  and  to  foreclose 
said  mortgage.  Christopher  Schmidt  also  held 
a  mortgage  on  the  same  property,  and  was 
for  tliat  reason  a  party  defendant.  At  the 
time  of  the  commencement  of  this  suit  an  ap- 
plication was  made  for  a  receiver.  The  de- 
fendants Bean  and  his  wife  tendered  a  bond 
in  the  sum  of  $1,200,  upon  which  W.  S.  Curry 
was  surety.  The  court  accepted  this  t>ond, 
and  overruled  the  application  for  a  receiver. 
The  bond  is  as  follows:  "Know  all  men  by 
these  presents,  that  we,  Rufus  Bean  and 
Susan  A.  Bean,  as  principals,  and  W.  S.  Curry 

and ,  as  sureties,  all  of  Shawnee  county. 

In  the  state  of  Kansas,  are  held  and  firmly 
bound  unto  the  Merrimack  River  Savings 
Banli,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  New  Hampshire,  in  the  penal  sum  of 
twelve  hundred  dollars  ($1,200),  lawful  money 
of  the  United  States,  to  the  payment  of 
which,  well  and  truly  to  be  made,  we  do  here- 
by. Jointly  and  severally,  bind  ourselves,  our 
heirs,  executors,  administrators,  and  assigns, 
firmly  by  these  presents.  The  conditions  of 
■  this  obligation  are  such  that,  whereas  the  said 
Rufus  Bean  and  Susan  A.  Bean  on  the  15th 
day  of  December,  1881,  executed  and  delivered 
to  said  Merrimack  River  Savings  Bank  their 
certain  promissory  note  for  the  sum  of  six 
thousand  dollars  ($6,000),  due  five  (5)  years 
after  date,'  with  interest  thereon  at  the  rate  of 
eight  (8)  per  cent,  per  annum,  payable  semi- 


annually according  to  the  coupons  attached  to 
said  note,  and,  to  secure  the  same,  executed 
and  delivered  tlnto  the  Merrimack  River  Sav- 
ings Bank  a  certain  real-estate  mortgage, 
whieh  said  mortgage  was,  however,  junior  and 
subsequent  to  certain  other  mortgages  held 
by  Christot>her  E.  Schmidt,  to  secure  the  sum 
of  thlrty-flve  hundred  dollars  ($3,600)  and  in- 
terest; and  whereas,  said  Merrimack  River 
Savings  Bank,  as  plaintiff,  has  commenced  a 
suit  in  the  district  court  within  and  for  the 
county  of  Shawnee,  in  the  state  of  Kansas, 
against  said  Rufus  Bean  and  Susan  A.  Bean 
and  Christopher  E.  Schmidt,  as  defendants, 
praying  a  personal  judgment  against  said 
Rufus  Bean  and  Susan  A.  Bean  for  the 
amount  due  on  said  note  and  mortgage,  and 
also  for  a  foreclosure  of  said  mortgage,  and 
the  sale  of  said  mortgaged  premises  to  pay 
said  indebtedness;  and  whereas,  said  plaintiff 
has  made  an  application  to  said  court  In  said 
action  for  the  appointment  of  a  receiver  there- 
in to  take  charge  of  said  mortgaged  premises, 
and  collect  the  rents  and  profits  thereof, 
wh|ch  said  order  said  court  refused  to  make, 
but  ordered  this  bond,  conditioned  as  herein 
set  forth,  to  be  executed  In  ileu  thereof:  The 
condition  of  this  obligation  is  such  that  If  the 
above-bounden  Rufus  Bean  and  Susan  A. 
Bean  shall,  within  ten  days  after  the  sale  of 
said  mortgaged  premises  under  a  decree  of 
foreclosure  rendered  In  said  action,  pay  to  the 
Merrimack  River  Savings  Bank  the  balance. 
If  any,  to  the  amount  of  this  ttond,  due  upon 
the  judgment  rendered  in  favor  of  said  Mer- 
rimack River  Savings  Bank  in  said  action 
after  applying  the  proceeds  "arising  from  the 
sale  of  said  mortgaged  premises  to  the  pay- 
ment of  the  mortgage  Indebtedness  thet'eon, 
under  the  order  of  said  court,  In  accordance 
with  the  priorities  established  by  said  court, 
then  this  obligation  shall  be  void,  otherwise 
Shan  remain  In  full  force  and  effect.  Dated 
this  6th  day  of  May.  1885.  Rufus  Bean, 
Susan  A.  Bean,  and  W.  S.  Curry."  On  the 
3d  day  of  May,  1886,  the  circuit  court  of  the 
United  States  ordered  and  decreed  that  there 
was  due  the  said  Merrimads  River  Savings 
Bank,  plaintiff  herein,  from  Rufus  Bean  and 
Susan  A.  Bean,  the  sum  of  $7,275.84,  and  that 
said  Indebtedness  should  bear  Interest  at  the 
rate  of  12  per  cent  per  annum;  that  there 
was  due  defendant  Christopher  IE.  Schmidt 
from  said  defendants  Rufus  Bean  and  Susan 
A.  Bean  the  sum  of  $4,404.67,  and  that  debt 
should  beat  interest  at  the  rate  of  10  per  cent 
per  annum;  and  that  said  Christopher  E. 
Schmidt  had  a  first  lien,  and  said  Merrimack 
River  Savings  Bank  had  a  second  lien,  upon 
the  premises  therein  described,  by  virtue  of 
the  mortgages  sued  on.  And  It  was  then  and 
there  by  the  court  further  ordered  and  decreed 
that  should  said  defendants  Rufus  Bean  and 
Susan  A.  Bean  fall  for  six  months  from  the 
rendition  of  said  judgment  to  pay  to  said  Mer- 
rimack River  Savings  Bank  and  said  Chris- 
topher B.  Schmidt  said  sum  so  as  aforesaid 
found   due  them,   together   with   the   interest 
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thereon,  and  the  costs  of  action,  the  said  de- 
scribed premises  should  be  sold  without  ap- 
praisement, etc.  Said  premises  were  on.tlie 
20th  day  of  December,  1886,  by  W.  A.  Scott, 
special  master  In  clianceiy,  sold  In  accordance 
-with  said  decree;  and  he  filed  bis  report, 
showing  that  the  premises  sold  for  the  aggre- 
gate sum  of  $12,175,  that  the  costs  of  suit 
amovmted  to  $261.27,  that  the  amount  due 
•Christopher  Schmidt  was  $4,682.40,  and  that 
the  amount  due  the  Merrimack  River  Savings 
Bank  was  $7,826.37.  After  this  report  was 
filed,  in  January,  1887,  the  plaintifF  applied 
to  the  court,  asking  that  the  taxes  levied  and 
^assessed  against  the  real  estate,  amounting 
to  $282.68,  be  paid.  The  court  ordered  the 
master  In  chancery  to  pay  these  taxes  out  of 
the  proceeds  of  said  sale.  On  the  16th  day 
of  February,  1887,  W.  S.  Curry,  the  surety  on 
said  bond,  paid  in  to  the  clerk  of  said  circuit 
court  the  sum  of  $606.14.  The  plaintlfC  con- 
tends that,  under  the  terms  of  this  bond,  the 
taxes  so  as  aforesaid  paid  should  be  deduct- 
ed firom  the  amoimt  received  for  the  property, 
as  well  as  the  costs  of  said  suit,  and  that  then 
the  balance  due  would  be  $877.72,  with  in- 
terest at  the  rate  of  12  per  cent,  per  annum, 
and,  to  recover  this  amount,  on  the  13th  day 
of  April,  1890,  brought  suit  upon  this  bond. 
W.  S.  Curry  filed  a  demurrer  to  the  petition. 
Rufiis  Bean  and  Susan  A.  Bean  made  default 
Upon  the  hearing  had  upon  the  demurrer,  the 
court  held  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  canse  of  action  in 
favor  of  the  plaintiff  and  against  the  defend- 
:ant  Curry,  and  sustained  the  demurrer.  The 
■cause  was  proceeded  with  as  against  the  other 
defendants,  and  Judgment  rendered  against 
Bean  and  Bean  for  the  sum  of  $441.61.  Plain- 
tiff brings  case  here  for  review  on  the  action 
of  the  court -sustaining  the  demurrer. 

Why  was  this  bond  given?  There  was  an 
action  pending  to  foreclose  two  mortgages 
■against  the  property  of  the  principals  on  this 
bond,— one  belonging  to  the  plaintiff  in  error, 
and  the  other  to  one  Christopher  B.  Schmidt. 
These  were  the  only  things  under  considera- 
tion at  the  time,  and  to  provide  for  the  pay- 
ment thereof  this  hond  was  entered  into. 
■One  of  these  must  l>e  a  first,  and  the  other  a 
second,  lien  on  the  land.  The  court  must 
and  would  decide  between  them.  This 
would  constitute  the  priorities  to  be  estab- 
lished. If  the  plaintiff's  was  decreed  to  be 
a  prior  lien,  then  the  liability  of  the  bond 
would  only  be  the  difference  between  the 
purchase  price,  or  proceeds,  and  the  amount 
dae  on  the  judgment  rendered.  If  the  pur- 
chase price  was  more  than  the  judgment, 
then  there  would  be  no  liability.  If  it  was 
declared  to  be  a  second  lieu,  then  the  liabil- 
ity would  be  determined  in  another  manner, 
viz. :  If  the  purchase  price  was  not  sufficient 
to  pay  the  first,  the  liability  would  be  for 
the  amount  of  the  judgment  rendered.  If 
more  than  sufilcient  to  pay  the  first,  then  it 
would  be  the  difference  between  the  purchase 
price,  less  the  amount  of  the  other  mort- 


gage, and  the  amount  of  the  judgment  ren- 
dered, subject  to  the  order  of  the  court  made 
at  the  time  the  decree  of  foreclosure  was  en- 
tered. The  order  entered  at  that  time  was 
"to  pay  to  said  Menlmack  Savings  Bank  the 
sum  as  aforesaid  fcund  due,  together  with 
the  Interest  thereon,  and  costs  of  this  ac- 
tion." The  court  found,  with  reference  to 
the  amounts  due,  that  there  was  due  the 
plaintiff  $7,275.84,  with  Interest  at  12  per 
cent ;  that  there  was  due  to  Christopher  H. 
Schmidt  the  sum  of  $4,404.67,  with  Interest 
at  10  per  cent.  The  amount  therefore  found 
due  on  the  mortgage  indebtedness  was  the 
difference  between  these  two  sums,  and  the 
Interest  thereon;  and,  under  the  order  of  the 
court,  the  bondsmen  had  six  months  from 
the  date  of  the  rendition  'of  the  judgment  in 
which  to  pay  this  amount.  We  cannot  be- 
lieve that  it  was  contemplated  by  the  par- 
ties at  the  time  the  bond  was  given  that  the 
term  "proceeds"  meant  the  amount  due  after 
all  expenses  were  deducted,  or  that  they  in- 
tended to  be  bound  for  the  payment  of  any 
and  all  liens  that  might  be  established 
against  this  property.  They  used  the  term 
"proceeds"  in  its  usual,  well-known,  general 
slgliificatlon:  "The  sum,  amount;  money 
arising  from  the  sale;  the  purchase  price; 
the  bid."  We  think  the  language  of  the 
bond  admits  of  but  one  construction,  viz.: 
That  the  proceeds  (that  is,  the  purchase 
price;  the  amount  bid)  shall  be  applied  to 
the  mortgage  indebtedness,  according  to  the 
priorities,  and  then,  if  any  balance  was  due, 
it  should  be  paid  under  the  bond,  according 
to  the  order  of  the  court.  We  fall  to  see 
where  there  Is  any  room,  under  the  condi- 
tions of  this  bond,  to  hold  the  surely  for  a 
deficiency  created  by  any  other  Hens  than 
those  contemplated  at  the  time  he  became 
a  surety.  Suppose  it  developed,  in  the  prog- 
ress of  this  action,  that  a  mechanic's  lien 
had  attached  to  either  of  the  tracts  of  laud, 
and  It  was  prior  to  either  or  both  of  these 
mortgages,  so  that  the  plaintiff's  mortgage. 
Instead  of  being  a  second,  would  have  been 
a  third,  lien;  would  it  for  a  moment  be  con- 
tended that  this  .  bond  would  indemnify 
against  it?  We  think  not;  and  the  taxes 
were  simply  a  lien.  '  These  parties,  as  we 
have  said,  were  contracting  for  and  about 
two  certain  mortgages,— nothing  more,  and 
nothing  less.  The  taxes  were  surely  not 
contemplated.  The  record  shows  that  the 
plaintiff  did  not  think  of  them  until  long 
after  the  sale  was  made.  The  plaintiff  had 
it  in  his  power  to  make  these  taxes  a  part 
of  the  mortgage  Indebtedness.  He  failed  to 
do  so.  We  cannot  make  a  contract  for  him. 
The  court,  under  the  statntes,  ordered  these 
paid,  not  as  a  part  of  the  mortgage  indebt- 
edness, but  out  of  the  proceeds.  We  cannot 
understand  how  it  can  be  claimed  that  the 
parties  to  be  bound  intended  that  the  taxes 
should  be  first  paid,  any  more  than  any  other 
lien  that  had  attached  to  this  property. 
This  bond  was  given  in  a  legal  proceeding. 
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Tbe  parties  could  very  easily  have  made  It 
express  what  tbey  now  clnim  it  means.  They 
did  not,  but  baye  acted  uuder  It  Tbe  recr 
ord  shows  that  the  surety  paid  (under  the 
order  of  tbe  court,  adding  interest  and  de- 
ducting costs)  tbe  sum  of  $606.14,  and  there 
is  no  showing  made  that  any  objection  was 
ever  entered  by  tbe  plaintiff  until  more  than 
three  years  afterwards,  by  bringing  this  ac- 
tion. We  do  not  think  equity  demands,  or 
would  uphold,  any  such  strained  construc- 
tion being  placed  upon  tbe  plain  terms  of 
tbls  bond.  Tbe  contention  of  tbe  plaintiff 
in  error  calls  to  mind  tbe  noted  litigant  In 
tbe  court  of  last  resort  at  Venice,  reported 
unofficially  some  centuries  ago.  He,  being 
in  about  tbe  same  frame  of  mind  and  occu- 
pying tbe  position  tbey  do  here,  stated  his 
claim: 

"Till  thou  canst  rail  the  seal  from  off  my  bond, 
Thou  but  offend' Bt  thy  lungs  to  soeak  so  loud. 
•    •    •    I  stand  here  for  law." 
— Shylock  T.  Antonio,  Merchant  of  Venice,  act 
4,  scene  1. 

We  can  best  meet  this  i>osltlon  by  using 
tbe  plea  the  plaintiff  in  that  case  urged  as  be 
saw  bis  right  of  recovery  melting  away  be- 
fore the  argument  of  Portia: 

"Is  it  so  nominated  In  the  bond? 
I  cannot  find  it:  'tis  not  in  the  bond.** 

— Sbylock  T,  Antonio,  supra. 

And  the  courts  of  the  present  day  have  sus- 
ained  this  doctrine:  "That  a  surety  Is  a 
tayorite  of  the  law,  and  has  a  right  to  stand 
upon  the  precise  terms  of  ids  obligation." 
"That  his  liability  cannot  be  extended  by  im- 
plication." Burton  t.  Declier,  54  Kan.  608, 
.38  Pac.  783.  Tbe  Judgment  of  the  court  will 
therefore  be  affirmed. 

CXiARK,  J.,  concurring. 

GAUVEIl,  J,  (dissenting).  I  am  unable  to 
i'oncur  with  the  views  expressed  by  the  ma- 
jority of  tbe  court  in  this  case.  In  my  opin- 
ion, a  proper  consideration  of  tbe  circum- 
, stances  under  which  the  bond  was  made, 
and  of  the  object  of  Its  execution,  requires 
.  that  such  a  construction  be  put  upon  it  as 
.  will  give  effect  to  the  evident  intention  of  the 
parties  to  provide  for  tbe  payment  of  any 
deficiency  that  might  remain  on  the  plain- 
tiff's Jud;nnent  In  case  It  did  not  receive  full 
payment  and  satisfaction  thereof  out  of  the 
proceeds  of  tbe  sale  of  tbe  mortgaged  prem- 
ises. The  taxes  du3  and  unpaid  on  tbe  land 
were  a  legal  charge  thereon,  which  the  pur^ 
chaser  at  the  sale  bad  a  right  to  have  paid 
out  of  tbe  purchase  money.  Gen.  St  1889, 
par.  G002.  And  the  plaintiff  could  not  look 
to  tbe  proceeds  of  the  sale  for  payment  of  its 
Judgment  until  all  prior  liens,  including  tbe 
taxes,  were  paid.  I  think  tbe  words,  "after 
applying  the  proceeds  arising  from  the  sale 
of  said  mortgaged  premises  to  the  payment 
of  the  mortgnge  Indebtedness  thereon," 
should  be  held  to  refer,  as  concerns  plain- 
tiff's Judgment   only  to  such  proceeds  aa 


could  be  applied  to  the  payment  of  socli 
judgment,  after  tbe  payment  of  all  -prisr  le- 
gal charges  and  Uens  which  tbe  court  op- 
derM  paid. 


(4  Kan.  A.  73) 
EDGBRTON  v.  O'NBILL. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
'     ment  B.  D.     Sept.  8,  1896.) 

DeNURRBR    to    BVIDBNOB — StREIT     IUII.BOADS— 

Rights  —  Contribotort  Negliobncb  —  Feb- 
BO.VAL  Injuries— Damages— Flbadiro. 

1.  A  demurrer  to  the  evidence  should  be  ovei^ 
ruled  when  the  evidence  fairly  tends  to  estab- 
lish every  material  allegation  of  the  petition. 

2.  A  street  railway  has  not  exclusive  rights 
to  the  use  of  its  tracks  and  ground  covered  by 
it  and  is  constructed  and  operated  on  the  ti>cory 
that  it  is  not  an  additional  burden  on  the  high- 
way, but  is  merely  an  additional  use  contem- 
plated when  the  btreet  was  laid  out.  This  ne- 
cessitates a  liberal  construction  in  favor  of  the 
rights  of  the  public,  and  the  law  is  averse  to 
concede  any  exclusive  rights  to  the  portion  of 
the  street  to  railway  companies,  except  where 
the  necessities  of  the  case  demand. 

3.  Where  oae  acts  erroneously  through  fright 
or  excitement,  induced  by  another's  negligence, 
or  adopts  a  perilous  alternative  in  the  endeavor 
to  avoid  an  injury,  threatened  by  such  negU- 
|;ence,  or  when  he  acts  mistakenly  in  endeavor- 
ing to  avoid  an  unexpected  danger,  negligently 
caused  by  the  defendant  he  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of  law. 

4.  A  personal  injury  from  a  single  wrongful 
act  of  negligence  is  an  entirety,  and  affords 
ground  for  only  one  action.  In  that  action  re- 
covery may  be  hud  for  all  damages  suffered  up 
to  the  time  of  trial,  and  for  all  which  are  shown 
to  be  reasonably  certain  or  probable  to  be  suf- 
fered in  the  future;  and,  when  these  are  the 
necessary  and  proximate  result  of  the  act  com- 
plained of,  they  need  not  be  specially  averred, 
but  are  recoverable  under  tbe  general  allegation 
of  damages. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   T.  P.  Anderson,  Judge. 

Action  by  Michael  O'Neill  iagainst  D.  M. 
Bdgerton,  receiver  of  tbe  Interstate  Rapid- 
Transit  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Wallace  Pratt  for  plaintiff  in  error.  Dall 
&  Bird,  for  defendant  in  error. 

GILKESON,  P.  J.  This  was  an  action  by 
3IIcbael  O'Neill,  as  plaintiff,  against  D.  M. 
Bdgerton,  as  receiver  of  the  Interstate  Rap- 
id-Transit Railway  Company,  for  an  injury 
to  said  U'Kelll,  caused  by  a  collision  of  one 
of  tbe  trains  of  the  said  railroad  company 
with  a  wagon  in  which  O'Neill  was  seated, 
and  which  at  tbe  time  was  attempting  to 
cross  the  tracks  of  the  street  railway.  Tbe 
accident  complained  of  occurred  at  the 
street  crossing  at  Ninth  and  Central  avenue, 
in  Kansas  City,  Kan.,  upon  what  is  known 
as  the  "River  View  Line,"  a  branch  of  tbe 
mkln  line,  and  connects  therewith  at  River 
View  Station,  in  Kansas  City,  Kan.,  and 
runs  through  said  city  to  Grand  View  Sta- 
tion, Its  terminus,  a  distance  of  about  two 
miles.  This  is  a  double-track  road,  oper- 
ated through  said  city,  the  trains  of  wlilcb 
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are  drawn  by  small  dummy  engines,  the 
ronnd  trip  being  made  in  about  20  minutes. 
On  the  return  trip— that  is,  from  Grand  View 
east  to  River  View— the  trains  are  run  back- 
ward, not  being  turned  at  the  western  ter- 
minus, although  switches  are  provided  at 
that  point  for  that  purpose.  About,  100 
yards  west  of  the  Ninth  street  crossing  is  a 
power  house  or  car  bam,  between  it  and  the 
place  of  collision;  and  about  200  feet  dis- 
tant therefrom  is  a  curve  in  the  track. 
The  avenue  slopes  with  considerable  grade 
from  Tenth  street  to  Ninth  street.  The 
train  which  caused  the  injury  was  at  the 
time  going  east,  and  was  running  backward. 
On  the  day  of  the  accident,  the  plaintiff, 
O'Neill,  had  been  at  work  grading  on  Tenth 
street  and  Central  avenue,  and  between 
6  and  7  o'clock  was  returning  from  his  work 
to  bis  boarding  house,  seated  in  the  rear  end 
of  a  two-horse  wagon,  which  was  driven  by 
one  Frank  Buchanan.  They  had  proceeded 
down  Central  avenue,  on  the  north  side 
thereof,  from  Tenth  street  to  Ninth  street, 
and  at  Ninth  street  the  driver  attempted  to 
cross  the  avenue.  To  do  so,  he  was  com- 
pelled to  cross  both  tracks,  and  had  crossed 
the  north  track,  and  was  in  the  act  of  cross- 
ing the  south,  when  the  train  was  discov- 
ered close  upon  them.  The  team  and  wagon 
escaped,  but  O'Neill,  Jumping  therefrom,  was 
struck  by  the  train,  and  injured. 

The  Jury  made  special  findings  of  fact,  as 
follows:  "(1)  What  was  the  speed  of  the 
train  in  question?  Ans.  About  twenty  miles 
per  hour.  (2)  At  what  distance  could  the 
approaching  train  have  been  seen  by  plaln- 
ticr  at  and  before  the  actual  crossing  of  the 
track?  Ans.  About  six  hundred  feet.  (3) 
Did  or  not  the  plaintiff  look  to  see  if  a  train 
was  approaching  at  the  time  before  crossing 
the  track  or  right  of  way  of  the  defendant, 
after  leaving  the  road  the  plalntifC  was  on? 
Ans.  Yes.  (4)  If  plaintiff  did  look,  at  what 
distance  from  and  before  attempting  to 
make  the  crossing?  Ans.  About  twenty  feet. 
(5)  At  what  distance  was  train  from  plain- 
tiff when  he  first  saw  it,  and  could  he  then 
have  escaped  in  time  to  have  avoided  the 
accident?  Ans.  About  45  or  50  feet;  to  the 
best  of  our  knowledge,  no.  (6)  Did  the 
plaintiff,  at  any  time  before  crossing  the 
track  of  the  defendant,  stop,  and  either  look 
or  listen  for  an  approaching  train?  Ans. 
Stopped,  no;  looked,  yes.  (7)  What  time  of 
day  did  the  accident  occur?  Ans.  Between 
6  and  7  p.  m."  "(11)  Was  plaintiff  guilty  of 
any  negligence?  It  so,  in  what  respect? 
Ans.  No.  (12)  Was  or  not  Key,  the'  con- 
ductor of  the  train  in  question,  on  the  plat- 
form at  the  east  end  of  the  car  which  ap- 
proached and  came  In  collision  with  plain- 
tiff? Ans.  No.  (13)  If  on  the  platform  of 
the  car  first  approaching  the  crossing  In 
question,  was  he  or  not  on  the  lookout  to 
avoid  danger  to  plaintiff  or  others?  Ans. 
Was  not  on  platform.  (14)  While  on  said 
platform,  was  he  or  not  in  a  position  to  be 


in  the  Immediate  command  of  the  brakes  of 
said  car?  Ans.  He  was  not  on  platform. 
(15)  On  said  platform,  was  be  In  a  position 
to  immediately  command  and  use  the  bell 
rope?  Ans.  He  was  not  on  platform.  (16) 
Did  or  not  said  Key,  while  on  said  platform, 
as  soon  as  he  discovered  the  plaintiff  or 
wagon  and  team,  make  use  of  the  bell  rope 
and  of  the  brakes  as  soon  as  he  discovered 
that  said  team  and  wagon  were  about  to 
cross  the  track?  Ans.  No."  These  were  all 
the  special  findings  offered  by  the  defendant. 
Our  attention  is  directed  to  six  assign- 
ments of  error,  which  we  will  consider  in 
the  order  that  they  are  presented: 

1.  In  overruling  the  defendant's  demurrer 
to  the  testimony.  The  allegations  set  out  In 
the  petition  are  "that  the  defendant  ran  and 
operated  its  road  in  a  grossly  negligent  and 
careless  manner,  by  running  the  trains  there- 
on backward,— that  is,  with  engines  or  loco- 
motives attached  to  the  rear  end  of  the 
train;  that  such  backward  running  is  un- 
necessary, and  highly  dangerous  to  the  pub- 
lic safety;  that  they  neglected  their  duty 
by  not  keeping  a  careful  watch  on  the  front 
end  of  the  train,  to  avoid  collisions;  that 
the  train  in  question  was  running  at  a  high 
rate  of  speed,  and  they  failed  to  sound  the 
whistle,  ring  the  bell,  or  give-  any  other  sig- 
nal of  approach  of  danger."  Upon  all  of 
these  allegations  testimony  was  introduced 
by  the  plaintiff,  which  not  only  tended  to 
prove,  but  we  think  established,  each  and 
every  one  of  them.  In  fact,  we  might  say 
that  they  stood,  for  the  purposes  of  demur- 
rer, uncontradicted;  and  the  only  facts  that 
could  be  said  to  be  disputed,  or  upon  which 
there  was  any  confiict  of  testimony,  are  as  to 
the  negligence  of  the  plaintiff  in  attempting 
to  cross  the  track.  And  the  rule  is  well  es- 
tablished that,  where  there  is  a  conflict  of 
testimony  that  reasonable  men  might  differ 
about,  then  it  becomes  a  question  of  fact  for 
the  Jury;  and  upon  this  proposition  the  Jury 
found  that  "the  plaintiff  was  not  guilty  of 
any  negligence,"  and  this  finding  is  upheld 
by  the  testimony  Introduced  by  the  plaintiff; 
and,  should  we  admit  that  the  testimony 
upon  this  proposition  was  weak,  we  would 
not  feel  warranted  in  reversing  the  Judg- 
ment in  this  case  for  that  reason  alone,  when 
It  is  so  conclusively  shown  that  the  employes 
of  the  defendant  in  charge  of  the  train  were 
so  grossly  negligent  in  its  management,  and 
where  the  most  that  could  possibly  be  said 
of  the  plaintiff's  conduct  Is  that.  If  he  was 
negligent  at  all,  his  negligence  was  very 
slight.  The  supreme  court  of  this  state  has 
repeatedly  held  that  ''where  the  negligence 
of  one  party  Is  gross,  and  that  of  the  other 
Is  slight,  notwithstanding  the  slight  negli- 
gence, the  party  may  recover."  Sawyer  v. 
Sauer,  10  Kan.  466;  Railroad  Co.  v.  Houts, 
12  Kan.  328;  Railroad  Co.  v.  Pointer,  14 
Kan.  37;  Railroad  (3o.  r.  Davis,  37  Kan. 
749,  16  Pac.  78. 

2.  The  admls^n  ot  evidence  of  any  other 
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accident  on  this  road  than  this  one  In  question. 
This  needs  but  little  comment  We  have  ex- 
amined the  record  very  carefully  In  this  con- 
nection, and  fall  to  find  any  such  testimony 
admitted  over  the  objection  of  the  defendant. 
In  fact,  we  find  that,  upon  objection  made,  It 
was  Invariably  sustained.  A  motion  to  strike 
out  was  granted.  It  is  true,  some  testimony 
looking  in  this  direction  was  admitted,  but 
without  objection,  and  is  raised  for  the  first 
time  In  the  brief  of  counsel;  and  we  cannot, 
therefore,  understand  how  the  defendant  was 
prejudiced  thereby. 

3.  That  the  court  erred  In  giving  the  follow- 
ing instructions:  "(4)  If  you  find  that  the 
plaintiff  was  on  a  public  street,  and  at  a  pub- 
lic crossing,  when  he  was  struck  by  the  de- 
fendant's train,  he  will  not  be  considered  a 
trespasser  upon  the  rights  of  defendant  by  be- 
ing on  its  track,  the  right  of  the  plaintiff  and 
defendant  In  said  street  being  equal;  and  the 
defendant  was  bound  to  run  Its  train  with  ref- 
erence to  the  plaintiff  and  all  other  persons 
rightfully  on  said  street,  and  it  was  bound  to 
use  ordinary  care  and  diligence,  so  as  to  avoid 
injuring  him."  The  petition  alleges,  and  it  is 
admitted  In  this  action,  that  this  line  of  road 
was  operated  upon  the  public  highway  and 
public  street  In  the  city  of  ICansas  City,  Kan., 
and  that  the  accident  occurred  at  a  public 
crossing.  This  being  true,  the  plaintiff  cannot 
be  considered  as  such  a  trespasser  as  would 
relieve  the  railway  company  from  exercising 
ordinary  care  and  diligence  towards  him.  In 
fact,  he  would  not  be  a  trespasser  at  all.  The 
company  would  be  bound  to  run  Its  trains 
with  reference  to  him,  and  to  every  other  per- 
son who  might  be  rightfully  occupying  the 
street.  Such  persons  would  have  the  same 
right  to  be  In  the  street  as  the  railway  com- 
pany. If  the  plaintiff  and  the  railway  com- 
pany each  have  the  right  to  use  said  ground, 
then  It  was  incumbent  upon  each  alike  to  use 
ordinary  care  and  diligence  to  prevent  and 
avoid  injuries.  In  commenting  upon  this  prop- 
osition, Mr.  Justice  Valentine,  in  Railway  Co.  v. 
Pointer, 9  Kan. 427,  said:  "In  fact,  in  this  case 
the  legal  right  of  the  railway  company  and 
that  of  the  public  to  use  this  ground  as  a  street 
seems  to  be  about  equal.  Both  derive  their 
right  from  a  city  ordinance."  And  from  the 
record  In  this  case  It  must  be  taken  for  grant- 
ed that  the  public  used  this  ground  for  a 
street  before  the  railroad  was  built  "The 
railway  and  the  streets  are  equally  highways. 
A  legitimate  use  of  either  is  a  public  right 
and  this  right  rests  on  the  same  basis  In  both. 
Parties  are  bound  to  care  and  diligence  in  us- 
ing either,  so  their  use  shall  not  work  an  in- 
jury to  others  with  the-  same  rights.  Persons 
crossing  a  railroad  on  a  street  or  public  high- 
way are  only  exercising  an  undoubted  right; 
but,  in  so  dolns,  tlicy  must  use  the  same  care 
and  viBilanct?  for  tlioir  safety,  and  the  safety 
of  persons  niiming  on  tlie  railway,  that  the  o^ 
craters  of  the  train  use.  In  most  casps,  as 
the  traveler  on  the  highway  can  arrest  his 
progress  easier  and  quicker  than  a  railway 


train,  it  would  be  his  duty  to  stop,  oil  the  ap- 
proach of  danger;  but  this  obligation  does  not 
arise  from  the  superior  right  of  the  railroad, 
but  from  the  condition  of  the  parties."  And 
we  think  the  rule  obtains  in  this  state  that 
"the  people  have  the  same  right  to  travel  on 
the  ordinary  highway  as  the  railroad  compa- 
nies' to  run  trains  on  the  railroad  (Railroad 
Co.  V.  Morgan,  43  Kan.  13,  22  Pac.  1000),  and 
that  their  rights  and  duties  are  equaL"  And 
this  rule  Is  founded  upon  reason,  and  support- 
ed by  the  great  weight  of  authorities.  But 
It  is  contended  by  the  defendant  In  error  that 
It  should  not  be  applied  to  street  railways. 
We  faU  to  see  any  good  reason  for  this  argu- 
ment A  street  railway  has  not  exclusive 
rights  to  the  use  of  its  tracks  and  ground  cov- 
ered by  It,  as  in  case  of  an  ordinary  rail- 
road company;  and  the  fact  that  a  street 
railway  often  occupies  a  large  portion  of 
crowded  streets,  and  that  it  is  constructed  and 
operated  on  the  theory  that  It  is  not  an  addi- 
tional burden  on  the  highway,  but  Is  merely 
an  additional  use,  contemplated  when  the 
street  was  laid  out,  necessitates  a  liberal  con- 
struction in  favor  of  the  rights  of  the  public; 
and  the  law  is  averse  to  concede  any  exclu- 
sive right  to  that  portion  of  the  street  to  rail- 
way companies,  except  where  the  necessities 
of  the  case  demand;  and  the  great  weight  of 
authority  that  refers  to  street  railways  liolds 
that  at  a  crossing  neither  party  has  any  para- 
mount right  of  way;  In  other  words,  the  rights 
are  equal;  while  it  Is  true,  as  between  a  street 
car  and  an  ordinary  vehicle,  moving  along  the 
track,  the  car  would  have  the  superior  right 
of  way,  but  this  superior  right  of  the  car  does 
not  authcnlze  Its  owners  willfully  or  negli- 
gently to  Injioe  one  who  refuses  to  recognize 
It.  In  O'Nefi  V.  Railway  Co.,  129  N.  i'.  125. 
29  N.  E.  85,  the  court  says:  "As  the  cars 
must  run  upon  the  tracks,  and  cannot  turn 
out  for  vehicles  drawn  by  horses,  they  must 
have  the  preference;  and  such  vehicles  must, 
as  they  can.  In  a  reasonable  manner,  keep  off 
from  the  track,  so  as  to  permit  the  free  and 
unobstructed  passage  of  the  cars.  In  no  oth- 
er way  can  street  railways  be  operated.  As 
to  such  vehicles,  the  railways  have  a  para- 
mount right,  to  be  exercised  In  a  reasonable 
and  prudent  manner.  But  a  railway  cross- 
ing a  street  stands  upon  a  different  footing. 
The  car  has  a  right  to  cross,  and  must  cross, 
the  street;  and  the  vehicle  has  the  right  to 
cross,  and  must  cross,  the  railroad  track.  Nei- 
ther has  a  superior  right  to  the  other."  As 
was  said  in  Improvement  Co.  v.  Stead,  !)5  U. 
S.  165:  "The  mistake  of  iihe  defendant's  coun- 
sel consists  hi  seeking  to  impose  upon  the  wag- 
on too  exclusively  the  duty  of  avoiding  colli- 
sions, and  to  relieve  the  tiain  too  entirely  from 
responsibility  in  the  matter.  Railway  conijia- 
nies  cannot  expect  this  Immunity  so  long  as 
their  tracks  cross  the  highways  of  the  country 
on  the  same  level.  The  people  have  the  same 
right  to  travel  on  the  ordinary  highway  as  the 
railroad  connianies  have  to  run  trains  on  the 
railroad." 


Digitized  by 


Google 


Kan.) 


EDGERTON  v.  0'NEII.L. 


20» 


4w  In  glTlng  tbe  following  InstrnctionB:  "If 
you  find  from  the  evldenGe  that  the  plaintiff 
or  his  driver  drove  upon  defendant's  track 
without  loolcing  back  to  see  whether  an  ap- 
proaching train  was  in  sight,  still  such  care- 
lessness of  the  plaintiff  would  be  no  excuse 
for  the  defendant,  its  officers  or  servants,  to 
recklessly  or  wantonly  Injure  him;  and  if  you 
find  from  the  evidence  that  after  the  plaintiff 
was  upon  defendant's  track,  and  after  tbe  de- 
fendant. Its  officers  or  servants,  saw,  or  by  tbe 
exercise  of  ordinary  prudence  could  have  seen, 
that  the  plaintiff  was  upon  its  track,  or  in  the 
act  of  going  upon  it,  then  said  defendant,  its 
officers,  servants,  and  employes,  owed  a  duty 
to  the  plaintiff  to  use  all  reasonable  means  In 
their  power  to  avert  the  accident;  and  if  you 
find  that  the  defendant,  its  officers,  servants, 
and  employ^,  did  not  attempt  to  stop  the 
train  as  soon  as  plaintiff  was  by  them  seen 
to  be  alwut  to  cross  the  track,  but  allowed  the 
train  to  run  down  upon  the  plaintiff,  and  only 
stopped  the  train  when  the  collision  of  the 
train  with  the  wagon  in  wliich  plaintiff  was 
was  imminent,  and  such  train  could  have  been 
stopped  before  it  collided  with  such  wagon  by 
the  exercise  of  ordinary  care,  then  you  will 
find  for  the  plaintiff."  We  cannot  accept  the 
theory  of  the  defendant  that  this  instruction 
was  erroneous,  because  It  submits  to  the  Jury 
a  question  not  in  this  case.  Upon  one  branch 
of  the  negligence  charged  It  Is  an  Important 
questloh,  proving  the  conduct  of  the  employe's 
operating  this  train,  and  we  think  there  is  am- 
ple testimony  to  base  this  instruction  on. 

It  is  also  urged  that  this  Instruction  gave 
the  jury  the  right  to  guess  as  to  the  distance 
In  which  tbe  train,  which  was  running  at  the 
high  rate  of  speed  testified  to,  could  be  stop- 
ped. This  is  not  well  founded.  It  was  for 
the  jury  to  say  from  the  testimony  at  what 
rate  of  speed  the  train  was  running.  They 
were  at  liberty  to  say  what  testimony  had 
most  weight,  which  they  would  accept,— that 
of  the  engineer  or  the  other  witnesses.  If 
they  accepted  that  of  the  former,  then  they 
could  find  very  readily  from  the  testimony 
whether  the  train  was  attempted  to  be  stop- 
ped, or  could  have  been  stopped,  in  time  to 
have  averted  the  accident.  If  they  believed 
the  otlier  testimony  as  to  the  rate  of  speed, 
then  we  concede  that  they  coxild  not  tell  in 
what  distance  the  train  could  have  been  stoi)- 
ped,  as  there  Is  no  testimony  upon  this  propo- 
sition. Still,  they  could  tell  wiiether  an  at- 
tempt was  made  to  stop  tbe  train  as  soon  as 
the  employfes  saw  the  plaintiff  was  alxjut  to 
cross  the  track;  but  they  evidently  disregard- 
ed the  testimony  of  the  engineer,  givhig  more 
welglit  to  tliat  of  tlie  other  wltnessses,  and  so 
found:  and  they  did  not  And  In  reference  to 
the  distance  In  which  the  train  could  be  stop- 
ped, but  did  find  "that  no  attempt  was  made 
to  stop  when  the  plaintiff  was  discovered  on 
the  track."  It  is  very  clear  that  this  instruc- 
tion did  not  nii.slead  the"  jury,  nor  was  the  de- 
fendant prejudiced  tliercby;  and,  even  if  the 
couteutiou  of  tiie  plaiuliff  in  error  was  true, 
v.4Cl'.no.3— 14 


the  giving  of  an  Instruction  upon  an  abstract 
proposition  of  law,  and  which  Is  Irrelevant  tO' 
the  Issues  in  the  case,  is  not  reversible  error,, 
unless  it  may  fairly  be  Inferred  that  the  Juiy 
was  misled  thereby;  nor  will  an  inapplicable, 
and  therefore  improper,  instruction  to  the  jury 
require  or  authorize  a  reversal  of  the  judgment 
of  the  trial  court,  where  such  Instruction  could 
not  have  prejudiced  any  of  the  substantial 
rights  of  the  complaining  party.  Zimmerman 
v.  Knox,  34  Kan.  245,  8  Pac.  104;  Hallroiia 
Co.  V.  Karracker,  46  Kan.  511,  26  Pac.  1027. 
5.  That  instructions  10  and  16  are  in  direct 
conffict,  and  that  the  giving  of  both  of  them 
was  certain  to  confuse  tbe  minds  of  the  jaiy, 
and  mislead  tbem.  Instruction  10  Is  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  plaintiff  was  placed  In  peril  by  the  care- 
lessness and  recklessness  of  the  defendant,  its 
officers,  servants,  and  employfis,  the  propriety 
Of  an  attempt  to  escape  a  reasonable  appre- 
hended danger  Is  not  to  be  determined  by  what 
a  person  of  ordinary  prudence  and  care  would 
have  done  under  the  circumstances."  Instruc- 
tion 16:  "And  It  Is  further  the  law  that  If 
the  jury  believe  from  the  evidence  that  the 
plaintiff  contributed  to  said  Injury  by  leaping 
or  jumping  from  the  place  where.  If  he  had 
remained,  he  would  not  have  been  injured, 
and,  in  so  leaping  or  jumping,  be  did  not  act 
as  a  reasonable  and  prudent  man  would  have 
done  under  the  circumstances,  then  the  plain- 
tiff la  guilty  of  contributory  negligence,  and 
the  jury  should  find  for  the  defendant;  but, 
in  determining  whether  or  not  the  plaintiff 
acted  with  reasonable  care  and  prudence  in 
jumping  as  be  did,  you  must  take  into  consid- 
eration the  situation  in  which  the  pLilntiff 
was  placed  at  the  time,— whether  his  position 
was  one  of  great  danger,  what  time  he  liad 
for  deliberation,  and  all  the  other  conditions 
and  circumstances  immediately  attending  the- 
accident"  We  fail  to  see  anything  mislead- 
ing or  confusing  In  these  Instructions,  or  wliere 
they  conflict;  and  that  they  did  not  confuse  or 
mislead  the  jury  is  dearly  shown  by  the  spe- 
cial findings.  We  think  that  the  trial  judge  luis 
very  clearly,  concisely,  and  ably  presented  the 
law  in  these  two  instructions.  "Wlieu  one 
acts  erroneously  through  fright  or  excitement, 
Induced  by  another's  negligence,  or  adopts  a 
perilous  alternative  In  the  endeavor  to  avoid 
an  Injury,  threatened  by  such  negligence,  or 
when  he  acts  mlsbikenly  in  endeavoring  to  avoid 
an  unexpected  danger  negligently  caused  by  the 
defendant,  he  is  not  guilty  of  contributory  negli- 
gence as  a  matter-  of  law."  Railroad  Cki.  v. 
Cantrell,  37  Ark.  519;  Railroad  Co.  v.  Mc- 
Cuidy,  45  Ga.  288;  Fowler  v.  Railroad  Co., 
18  W.  Va.  570:  Railroad  Co.  v.  Asijell.  23  Pa. 
St.  147;  Railroad  Co.  v.  Randolph,  .j3  111.  510; 
Coal  Co.  V.  Ilpjiler,  84  III.  12G;  Kelly  v.  Rail- 
road Co.,  70  Mo.  C04;  Railroad  Co.  v.  Stout, 
.■53  Ind.  143;  Karr  v.  Parks.  40  Cnl.  188; 
DelamafjT  v.  Ralhwad  Co.,  24  Wis.  578;  Rail- 
road Co,  V.  Manson,  30  Ohio  St.  451.  "Even 
tiiotigh  tlie  injured  person  might  have  escaped 
the  injury  brought  upon  blm  but  for  his  liasity 
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and  mistaken  conduct  In  the  t&ce  of  danger, 
yet  defendant's  negligence  is  the  sole  jurid- 
ical cause  for  the  injury,  and  tbe  plaintiff's 
error  of  Judgment  only  its  condition,  wlien 
plaintiff  was  placed  in  the  position  of  danger 
wltliont  previous  negligence  on  his  part. 
When  the  negligence  of  the  defendant  or  Its 
agent  plnces  a  party  in  such  a  situation  that 
the  danger  of  remainhig  where  he  Is  at  the 
time  Is  apiNirently  as  great  as  would  be  en- 
countered In  Jumping  or  leaving  it,  the  right 
of  compensation  or  recovery  is  not  lost  by 
doing  the  latter;  and  this  rule  holds  good  even 
where  the  event  has  shown  that  he  might  have 
remained  where  he  was  with  more  safety." 
Railroad  Co.  v.  AspeU,  supra;  Stokes  v.  Sal- 
tonstall.  13  Pet.  181. 

G.  That  Instruction  17  Is  erroneous  as  to 
measure  of  damages,  In  that  It  told  the  Jury 
that  they  might  allow  plaintiff  for  loss  of 
time,  physical  suffering  up  to  the  time  of 
trial,  and  such  further  damages  as  appear  to 
be  the  probable  result  of  plaintiff's  injury, 
there  being  no  allegation  of  dam/igcs  in  the 
petition  for  loss  of  time.  Instruction  17  is  as 
follows:  "If  you  find  that  the  plaintiff  Is  en- 
titled to  recover,  you  will  find  for  him  such 
an  amount  as  you  shall  deem  fair  and  Just, 
in  view  of  the  injuries  sustained,  without 
regard  to  the  character  of  the  parties,  or  the 
ability  of  the  defendant  to  pay.  There  Is  no 
exact  rule  for  the  computation  of  damages 
in  the  case  of  personal  Injuries,  but,  if  the 
plaintiff  Is  entitled  to  recover,  you  may  al- 
low for  loss  of  time,  and  for  physical  pain 
which  has  resulted  up  to  the  present  time, 
and,  if  the  plaintiff  is  still  disabled  from 
such  injury,  such  further  damages  as  appear 
from  the  evidence  to  he  the  natural  and  prob- 
able result  of  such  injuries."  The  law  alms 
to  afford  full  redress  for  personal  Injuries, 
as  well  as  for  others.  The  sufferer  is  enti- 
tled to  compensation  from  the  person  by 
whose  fault  the  injury  occurred,  for  all  dam- 
ages sustained  that  are  the  necessary  and 
proximate  result  of  the  act  complained  of, 
such  as  physical  and  mental  pain,  loss  of 
time,  injury  to  business,  and  diminished 
working  capacity.  The  last  three  mentioned 
represent  very  often  the  chief  pecuniary  loss 
from  personal  Injuries.  None  of  these  are 
shown  for  the  purpose  of  affording  or  estab- 
lishing the  measure  of  damages,  but  to  aid 
the  Jury  in  estimating  a  fair  and  Just  com- 
pensation for  the  Injuries  sustained.  A  per- 
sonal Injury  from  a  single  wrongful  act  of 
negligence  is  an  entirety;  and  affords  ground 
for  only  one  action.  In  that  action  recovery 
may  be  had  for  all  damages  suff'^red  up  to 
the  time  of  the  trial,  and  for  all  which  are 
shown  to  be  reasonably  certain,  or  probable 
to  be  suffered  In  the  future.  And  we  under- 
stand the  rule  to  be  that  when  these  are  the 
natural  and  proximate  results  of  the  act 
complained  of,  they  need  not  be  specially 
averred,  but  are  recoverable  under  the  gen- 
eral allegation  of  damages.  In  other  words, 
all  damages  which  are  not  the  necessary  and 


proximate  result  of  the'  act  complained  of 
are  special,  and  must  be  specially  alleged. 
In  Shepard  v.  Pratt,  16  Kan.  215,  the  court 
says:  "It  is  unnecessary  in  most  cases  where 
the  demand  is  unliquidated,  and  sounds 
wholly  in  damages,  and  where  there  is  but . 
one  cause  of  action,  to  state  specially  and  in 
amounts  the  different  elements  or  items 
which  go  to  make  up  the  sum  total  of  dam- 
ages. It  is  enough  to  claim  so  much  iu 
gross  as  damages  for  the  wrong  done.  In 
such  case  the  only  limitations  upon  the  size 
of  the  verdict  are  that  It  shall  not  exceed 
the  gross  amount  claimed,  and  that  the  jury, 
in  arriving  at  it,  shall  have  had  regard  to  the 
true  measure  of  damages."  And  the  rule 
has  been  laid  down  in  our  supreme  court  in 
City  of  Atchison  t.  King,  9  Kan.  551,  as  fol- 
lows: "The  measure  of  damages  is  for  loss 
of  time  for  expenses,  and  for  physical  pain 
which  had  resulted  from  the  Injury  up  to  the 
time  of  the  commencement  of  the  action, 
and,  if  the  plaintiff  is  still  disabled  from 
such  injury,  such  further  damages  as  ap- 
pear from  the  evidence  to  be  the  natural  and 
probable  result  of  such  Injuries. "'  And  in 
Townsend  v.  City  of  Paola,  41  Kan.  591,  21 
Pac.  596,  It  was  held:  "It  is  error  to  Instruct 
the  Jury  that  the  injured  party  can  only  re- 
cover for  damages  resuitlrg  from  the  injury 
up  to  the  time  of  the  commencement  of  the 
action.  The  Injured  party  is  entiUed  to  re- 
cover all  damages  resulting  from  tlie  injury, 
whether  present  or  prospective."  In  that 
case  the  Instruction  given  was  as  follows: 
"If  you  find  that  the  plaintiff  is  entitled  to 
recover,  the  measure  of  damages  is  compen- 
sation for  the  loss  of  time,  for  the  expense, 
and  for  the  physical  pain  which  had  resulted 
from  the  injury  up  to  the  time  of  the  com- 
mencement of  this  action,  and.  If  the  plain- 
tiff is  still  disabled  from  such  iQjury,  such 
further  damages  as  appear  from  the  evi- 
dence to  be  the  natural  and  probable  result 
of  such  Injury."  The  court  held  that  this 
Instruction  was  erroneous  and  prejudicial  to 
the  rights  of  the  plaintiff,  inasmuch  as  it  told 
the  jury  to  estimate  the  damages  from  the 
time  the  injury  occurred,  January  31st,  until 
the  commencement  of  this  action,  February 
10th,  which  only  covered  about  10  days  of 
the  time;  and  under  it  the  jury  were  not  al- 
lowed to  take  into  account  the  condition  of 
the  plaintiff  in  error  at  the  time  of  tbe  trial. 
Ill  October  of  the  same  year,  or  at  any  time 
between  the  commencement  of  the  action 
and  the  trial.  In  commenting  upon  this  In- 
struction, the  court  says:  "Elements  of  dam- 
ages in  cases  of  this  character  are  loss  of 
time  from  business  or  employment,  loss  of 
capacity  to  perform  the  kind  of  labor  dom; 
before  the  Injury,  or  for  which  the  person  Is 
fitted,  the  expense  incurred  for  medical  serv- 
ices, purchases  of  medicine,  cost  of  nursing, 
etc.,  and  the  physical  pain  suffered;"  citing 
City  of  Atchison  v.  King,  supra.  "In  estimat- 
ing the  amonnt  of  damages  to  be  given  for 
permanent  Injury,   the  elements  to  be  consld- 
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ered  are  tbe  former  occupation  ot  the  plain- 
tiff, the  amount  of  money  lecelved  from  It, 
In  addition  to  tbe  physical  sullerlng,  and 
some  other  elements  that  particular  cases 
may  warrant;"  citing  numerous  authorities. 
These  are  rules  by  which  the  damages  are 
measured,  whether  the  Injuries  Inflicted  were 
temporary  or  permanent  in  their  character. 
"In  actions  for  personal  Injuries,  the  plaintiff 
recovers  for  permanent  loss  of  earning  pow- 
er, which  includes  both  pecuniary  loss  he  has 
sustained,  and  that  which  he  is  lUtoly  to  sus- 
tain during  the  remainder  of  his  life;"  citing 
numerous  authorities.  The  text  writers  en 
the  law  ot  damages  all  say:  "The  Injured 
party  is  entitled  to -recover  in  one  action  com- 
pensation for  all  damages  resulting  from  the 
Injury,  whether  present  or  prospective."  The 
allegations  of  the  petition  are  sufficient  to 
warrant  the  admission  of  testimony  upon  all 
the  elements  of  damages,  and  the  testimony 
admitted  suffidait  to  base  these  Instructions 
upon,  and  they  direct  the  attention  of  the 
Jury  to  tbe  proper  items  to  be  considered  by 
them  In  estimating  tbe  amount  to  be  return- 
ed in  their  verdict  If  the  allegations  in  the 
petition  were  In  any  manner  indefinite  and 
uncertain,  as  alleged  by  counsel,  application 
should  have  been  made  to  make  the  plain- 
tiff make  the  petition  more  definite  and  cer- 
tain by  amendment  The  judgment  of  the 
court  below  will  therefore  be  affirmed.  AH 
the  judges  concurring. 


(8  N.  H.  ess) 

In  re  BORREGO  et  sL 

(Sapreme  Court  of  New  Mexico.     Sept  25, 

1896.) 

SOPBBMS    CODRT — JURISDICTIOM — HaBSAS    COBPDS 

— Appeal  from  Tbbkitort  Supreme  Coubt. 

1.  Act  Corn;;.  March  3, 188S  (23  Stat  437),  re- 
lating to  write  of  error  and  appeal*  from  judg- 
ments of  territorial  supreme  courts,  was  intend- 
ed ts  cover  the  entire  subject  of  appeals,  and 
therefore  impliedly  repealpd  Act  1874  (Bev.  St 
S  1909),  and  section  10  of  tbe  organic  act  for 
New  Mexico,  which  made  the  allowance  of  ap- 
peals in  habeas  corpus  proceedings  mandatory. 

2.  Under  Act  Cong.  March  3,  1885  (23  Stat 
437),    authorizing   appeals    from    territorial   sn- 

f)reme  courts  to  the  federal  supreme  court  in  civ- 
i  cases,  only  ^hen  the  matter  in  dispute  is 
money,  or  some  right  the  value  of  which  may 
be  ascertained  in  money,  no  appeal  lies  in  a  ha- 
beas corpus  proceeding,  as  it  is  a  civil  proceed- 
ing, involving  merely  the  dvll  right  of  personal 
liberty. 

Habeas  corpus  proceeding  in  the  matter  of 
the  application  of  Francisco  Qonzales  y  Bbrre- 
go  and  others. 

Catron  &  Spiess,  for  petitioners.  John  P. 
Victoiy,  Sol.  Gen.,  H.  L.  Warren,  and  J.  H. 
Crist  tot  tbe  Territory. 

COLLIER,  J.  In  this  case  It  is  claimed  that 
an  appeal  should  be  granted  from  this  court 
discharging  the  writ  of  habeas  corpus  upon  the 
return  made  thereto  by  respondent  and  remand- 
ing the  petitioners  to  the  supreme  court  of  the 
United  States.   Coonsel  tor  petitioners  base 


their  claim  tar  tbe  allowanee  of  an  appeal  up- 
on two  grounds:  Fh^t  that  an  appeal  is  dis- 
tinctly provided  for  by  the  act  of  1874  embod- 
ied in  section  1809  of  the  Revised  Statutes,  and 
by  section  10  of  the  organic  act  for  New  Mexi- 
co; 4nd,  second,  that  it  should  be  allowed  un- 
der the  act  of  congress  of  March  3,  1885  (23 
Stat  437),  entiUed  "An  act  regulating  appeals 
from  the  supreme  court  of  the  District  of  Co- 
lumbia, and  the  supreme  courts  of  the  several 
territories."  It  must  be  conceded  that  unless  the 
portions  of  section  1909  and  section  10,  supra, 
relating  toappealsand  writs  of  error  in  habeas 
corpus  proceedings  are  superseded  or  repealed 
by  the  act  of  Match  3,  1885,  the  allowance  ot 
an  appeal  Is  mandatory  in  this  character  ot 
case,  but  if  said  act  governs  us  in  this  matter, 
we  must  then  look  to  it  to  ascertain  if  an  ap- 
peal lies.  We  think  that  the  reasoning  In  Cross 
v.  Burke,  146  U.  S.  82,  13  Sup.  Ct  22,  Is  con- 
trolling on  this  question,  and  leads  irresistibly 
to  the  conclusions  that  just  as  for  the  District 
of  Columbia  the  act  of  March  3,  1885,  covered 
the  entire  subject  ot  appeals,  except  as  under 
section  5  of  tbe  Act  of  1891  (26  Stat  826),  tor 
the  establishment  of  circuit  courts  of  appeal, 
so,  also,  it  corers  the  entire  subject  of  appeals 
from  supreme  courts  of  territories  to  the  8a< 
preme  court  of  the  United  States,  the  act  of 
1891  providing  in  no  way  for  such  appeals. 
All  antecedent  legislation,  therefore,  providing 
for  appeals  from  territorial  supreme  courts,  we 
must  consider  superseded  by  the  comprebenslvo 
plan  created  by  the  act  of  188S. 

An  apt  illustration  as  to  how  section  10  of 
our  organic  act  and  section  1900,  Rev.  St,  pass 
entirely  from  cemslderation  as  no  longer  exist- 
ing legislation,  is  shown  by  the  argument  to 
the  opinion  by  the  chief  justice  In  Cross  ▼. 
Burite,  supra,  pointing  oat  bow  section  764, 
Rev.  St,  no  longer  applies  to  tbe  District  ot 
Colmnbia,  because  of  the  said  act  of  March  S, 
1885.  But  It  is  urged  that  under  the  act  ot 
March  3,  1885,  an  appeal  lies  under  the  terms 
of  section  2,  because  It  Is  claimed  that  the  jus- 
tice who  tried  the  cause,  and  who  amended  tbe 
record  while  the  same  was  on  writ  of  error  in 
this  court  was  acting  without  authority  of 
law,  while  pretending  to  act  under  an  authori- 
ty ot  the  United  States,  and  that  everything 
done  by  him  was  coram  non  judice.  It  is  un- 
necessary tor  ns  to  say  whether  or  not  the  ap- 
pUcatlon  tor  the  writ  of  habeas  coriras  dis- 
tinctly draws  in  quesUom  such  an  exercise  of 
authority,  as,  in  our  view,  even  It  it  did,  ap- 
peal would  not  lie  in  habeas  corpus  cases. 
Whatever  might  be  our  Impression  as  to  this. 
Gross  v.  Burke,  supra.  Is  again  controlling.  We 
quote,  as  sufficient  on  this  Eut>}ect  from  that 
opinion.  "It  '  well  settled  that  a  proceeding 
In  habeas  corpus  Is  a  clvfl,  and  not  a  criminal, 
proceeding.  Famsworth  ▼.  Montana,  129  U. 
S.  104,  9  Sup.  Ct  253;  Ex  parte  Tom  Tong, 
108  U.  S.  556,  2  Sup.  Ct  871;  £urtz  t.  Mot- 
fltt  ]  15  U.  &  487,  6  Sup.  Ot  148.  The  appli- 
cation here  was  brought  by  petitioner  to  as- 
sert the  civil  right  of  personal  lilierty  against 
the  respondent,  who  is  holding  him  In  custody 
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as  a  criminal,  and  tbe  Inquiir  to  Into  his  right 
to  Ilbertr  DOtwithBtandIng  his  condemnation. 
In  order  to  give  this  court  Jurisdiction  under 
the  act  of  March  3,  1885,  last  referred' to,  the 
matter  in  dispute  must  be  money,  or  some  right, 
the  value  of  which  in  money  can  be  calculated 
and  ascertained.  And  as  in  this  case  the  mat- 
ter in  dispute  has  no  money  value,  the  result 
Is  no  appeal  lies."  This  reasoning  is  afBrmed 
Id  Re  Lennon,  150  U.  S.  393,  14  Sup.  Ct.  123. 
It  to  to  be  said  that  territorial  supreme  courts 
occupy,  as  to  right  of  appeal  In  habeas  corpus 
cases,  the  same  position  that  the  supreme  court 
of  the  district  of  Columbia  occupied  between 
March  3,  1885,  and  tbe  passage  of  the  act  of 
1891,  referred  to  the  last-named  act  affecting 
the  Dtotrict  of  Columbia,  but  not  the  terri- 
tories. The  case  In  re  Delgado,  140  D.  S.  586, 
11  Sup.  Ct,  874,  Is  called  to  our  attention,  aa 
Bhowhig  an  appeal  from  this  court  in  a  habeas 
corpus  proceeding,  but  it  is  to  be  remarlied,  as 
to  that  case,  that  the  p(rfnt  was  not  made  as  to 
there  being  no  right  of  appeal  from  this  court 
to  the  United  States  supreme  court,  and  there- 
fore it  should  not  be  considered  an  authority 
In  the  light  of  the  cases  of  Cross  v.  Burke  and 
Id  re  Lennon,  supia.  Wherefore  it  is  consid- 
ered that,  there  being  no  authority  of  law  to 
grant  the  appeal  prayed  for.  It  should  be  de- 
nied. 

SMITH,  a  J,  and  BANTZ,  J,  concnr. 


(5  Arlx.  65) 

SHARP  V.  OEOROE!  et  at. 

(Supreme  Court  of  Arizona.     Ang.  24,   1896.) 

Schools  and   School  Distriots— Eleotiok    to 

Form  Uniok  Hiob  Sobool  District 

— Validitt. 

1.  Laws  18th  Leg.  Assem.,  Act  No.  32,  pro- 
vides that  If  a  majority  of  the  trustees  of  a 
■cbool  district,  having  a  certain  population,  pe- 
titiou  the  county  superintendent  for  the  estab- 
lishment of  a  union  high  school  district,  the  su- 
perintendent ahall  order  an  election  for  that 
purpose;  that  two  or  more  adjoining  school 
districts  may  be  formed  into  a  union  high 
school  district;  that  in  order  to  form  the  latter 
a  majority  of  the  trustees  of  each  of  the  school 
districts  must  petition  for  that  purpose;  that 
when  they  so  petition  an  election  must  be  or- 
dered therein;  and  that  if,  at  the  election,  "a 
majority  of  such  votes  be  cast  in  favor  of  a 
high  school,"  it  is  then  a  district.  Bdd,  that 
the  majority  referred  to  in  such  statute  is  tbe 
majority  of  those  voting,  and  has  no  reference 
to  the  number  of  qualified  electors  residing  in 
the  district. 

2.  An  election  for  the  purpose  and  in  favor  of 
forming  such  union  higli  school  district  out  of 
several  adjoining  districts  was  not  void  because 
no  election  was  held  in  one  of  such  school  dis- 
tricts, where  it  appeared  that  if  an  election  had 
been  held  in  such  district,  and  ail  the  qualified 
voters  of  said  district  had  cast  their  votes 
against  the  proposition,  a  large  majority  re- 
mained in  favor  of  it. 

Appeal  from  district  conrt,  Maricopa  coun- 
ty;  before  Chief  Justice  A.  C.  Baker. 
Action  by  Nathaniel  Sharp  against  W.  L. 


George  and  others  for  an  Injnnction  to  re- 
strain defendants  from  collecting  taxes  for 
the  maintenance  of  a  certain  anion  high 
school.  From  a  Judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Cox  &  WUUs,  for  appellant    MUlay  &  Ben 

nctt,  for  appellees. 

ROUSE,  J.  The  appellant,  Nathaniel  Sharp, 
as  plaintiff,  commenced  an  action  against  the 
appellees,  W.  L.  George  et  aL,  as  defendants, 
for  an  injunction  to  restrain  tbe  defendants 
from  the  collection  of  a  tax  for  the  mainte- 
nance of  a  certain  union  high  school  In  a 
union  high  school  distrlctj-composed  of  school 
districts  numbered  1,  2,  5,  7,  8,  16,  21,  27,  30, 
34,  and  38,  in  Maricopa  coimty,  Ariz.  All  of 
said  school  districts  were  adjoining,  and  a 
majority  of  tbe  trustees  of  each  petitioned  tbe 
county  school  superintendent  to  establish  a 
union  high  school  district,  to  be  composed  of 
said  school  districts.  After  receiving  such  pe- 
titions from  all  of  said  districts,  the  said  su- 
perintendent fixed  a  date  for  the  election, 
prepared  notices  thereof,  and  elections  were 
held  on  said  date  in  all  of  said  districts,  ex- 
cepting school  district  No.  16.  It  appears 
from  the  evidence  that  by  accident  no  notices 
of  said  election  were  posted  up  in  said  dis- 
trict No.  16.  Tbe  evidence  shows  that  at  said 
election  there  were,  for  the  establlsliment  of 
a  union  high  school  district,  211  votes,  and 
against  It  129  votes.  It  to  evident  from  tbe 
record  that  the  trial  court  treated  the  terri- 
tory embraced  within  the  exterior  limits  of 
all  the  said  school  districts  as  one  body;  the 
several  districts  being  treated  as  so  many 
places  for  voting,  as  election  precincts. 

The  law  for  the  establishment  of  union  high 
school  districts  provides  that  If  a  majority  of 
tbe  trustees  of  a  school  district,  having  a  cer- 
tain population,  petition  the  county  school  su- 
perintendent for  the  establishment  of  a  union 
high  school  district,  said  superintendent  shall 
order  an  election  therein  for  that  purpose.  It 
also  provided  that  two  or  more  adjoining 
school  districts  may  be  formed  Into  a  union 
high  school  district  In  order  that  a  anion 
high  school  district  may  be  formed  of  two  or 
more  adjoining  school  districts,  it  to  necessary 
that  a  majority  of  tbe  trustees  of  each  of  tbe 
school  districts  shall  petition  for  that  pur- 
pose, and  when  that  to  done  an  election  must 
be  ordered  therein.  It  is  evident  that  in  such 
cases  each'  of  said  school  districts  Is  a  part  of 
the  proposed  union  high  school  district,  made 
such  by  the  said  petition;  that  collectively 
said  school  districts  form,  as  it  were,  a  union 
high  school  district  In  embryo.  People  v. 
Union  High  School  Dlst  of  Solano  Co.  (Gal.) 
36  Pac.  110.  If  at  the  election  therein  a  ma- 
jority of  tbe  votes,  in  the  district  as  a  whole, 
are  for  the  union  high  school  district,  It  Is 
tben  a  district;  otherwise,  It  to  not.  Id.; 
Laws  18th  Leg.  Assem.  Ariz.,  Act  No.  S2. 

It  Is  admitted  that  the  majority  at  said 
election  In  favor  of  the  pn^tosition  was  not  a 
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majority  of  the  qualified  electors  of  the  dis- 
trict, and  for  that  reason  appellant  contends 
that  a  union  high  school  district  was  not 
created.  In  section  3  of  said  Act  No.  32, 
supra,  is  the  following,  viz.:  "If  a  majority 
of  such  votes  be  cast  In  favor  of  a  high  school 
•  •  *."  These  words,  considered  In  connec- 
tion with  other  expressions  used  in  said  act, 
lead  us  to  the  conclusion  that  the  majority 
referred  to  is  the  majority  of  those  voting, 
and  has  no  reference  to  the  number  of  quali- 
fied electors  residing  In  the  district.  People 
V.  Union  High  School  DIst.  of  Solano  County 
(Cal.)  36  Pac.  110;  McCrary,  Elect.  S  173,  p. 
114;  State  v.  Ilenick,  37  Mo.  270;  County  of 
Cass  V.  Johnston,  95  U.  S.  300;  St.  Joseph 
Tp.  V.  Rogers,  16  Wall.  644. 

It  Is  admitted  that  no  notice  of  the  election 
was  ^veu,  and  that  no  election  was  held,  In 
school  district  No.  16.  It  Is  contended  by  ap- 
pellant that  the  failure  to  give  the  proper  no- 
tice for  the  election  In  said  district,  and  the 
failure  to  hold  an  election  therein,  made  the 
entire  election  In  said  unlou  high  school  dis- 
trict void.  We  have  already  said  that  each 
school  district  was  a  part  of  the  union  high 
school  district,  and  formed,  as  It  were,  a  vot- 
ing precinct  therein.  It  is  necessary  that  a 
notice  of  the  election  be  given  in  some  way, 
«lther  by  law  or  otherwise.  Sheen  v.  Hughes 
(Ariz.)  40  Pac.  C79;  McPlke  v.  Pen,  51  Mo. 
63;  State  v.  Railway  Co.,  75  Mo.  526;  Cooley, 
Const.  Llm.  603.  But  It  is  the  law  that  at  a 
general  election  for  officers  a  failure  to  have 
an  election  in  one  or  more  precincts  of  a  coun- 
ty will  not  make  the  election  void  (Rev.  St. 
par.  1734;  Louisville  &  N.  R.  Co.  v.  County 
Court  of  Davidson,  1  Snead,  637),  unless  It  be 
shown  that  the  result  would  have  been  differ- 
ent if  an  election  had  lieen  held  In  all  the 
precincts.  In  this  case  it  was  shown  that  If 
an  election  had  been  held  In  school  district 
No.  16,  and  all  the  qualified  voters  of  said 
district  had  cast  their  votes  against  the  prop- 
osition, still  there  would  have  remained  a 
large  majority  in  its  favor.  If  this  had  been 
an  application  to  prevent  the  establishment  of 
a  high  school,  instituted  in  due  time,  the 
court  might  have  felt  constrained  to  have 
stopped  the  proceedings  until  an  election  bad 
been  held  In  each  school  district;  but  In  this 
case  the  steps  taken  were  after  the  high  school 
was  established,  and  heavy  obligations  had 
been  Incurred  with  reference  thereto.  Under 
these  circumstances,  the  failure  to  have-  an 
election  in  an  inconsiderable  portion  of  the 
district,  in  which.  If  an  election  had  been  held, 
it  would  not  have  changed  the  result,  did  not 
make  the  said  election  void;  and  the  refusal 
of  the  court  to  grant  the  Injunction  was  prop- 
er. The  notices  of  the  election  were  accord- 
ing to  the  provisions  of  Act  No.  16,  p.  35, 
Laws  1891.  which  act  governs  In  this  case; 
hence  were  sufficient.  The  Judgment  of  the 
district  court,  dissolving  the  injunction.  Is  af- 
firmed. 

HAWKINS  and  BETHUNE,  JJ.,  concur. 


(8  Colo.  App.  336) 
SMITH  et  al.  t.  BATEMAN  et  al. 
(Court  of  Appeals  of  Colorado.    Sept.  14.  1886.) 
SpKcirio  Pekfokmance— Unilatebal  Aobbement 

— KB8CI8SION. 

A  written  agreement,  good  for  30  days, 
to  sell  certain  land  to  the  promisees,  and  to  give 
them  or  their  assigns  a  good  title  thereto,  in 
consideration  of  a  specified  sum,  to  be  paid  part- 
ly in  cash  and  the  rest  on  time  (the  insfniment 
bein^  signed  by  the  promisor  alone,  without  any 
consuleratioD  ieing  paid  by  the  promisees),  is 
merely  a  continued  offer  to  sell,  and  cannot  be 
specificHily  enforced  if  withdrawn  by  the  prom- 
isor before  any  offer  by  the  promisees  to  per- 
form its  conditions. 

Error  to  district  court,  Boulder  county. 

Bill  by  C.  Edgar  Smith  and  another  agaUist 
James  M.  Bateman  and  others  for  specific  per- 
formance of  an  agreement  to  sell  land.  There 
was  a  judgment  dismissing  the  bill,  and  com- 
plainants bring  error.   AlBrmed. 

W.  W.  Cover,  for  plaintiffs  in  error.  S.  A. 
Oiflln,  for  defendants  In  error. 

BISSELL,  J.  .  The  plaintiffs  to  error 
brought  suit  against  Bateman  and  his  co-de- 
fendants for  the  specific  performance  of  the 
following  contract:  "I  hereby  agree  to  sell  to 
T.B.  Wilson  and  O.  B.  Smith  my  home  place, 
157  acres,  and  to  give  them  or  their  assigns  a 
good  title  to  same,  in  consideration  of  the 
sum  of  $6,000,  tp  be  paid  as  follows:  $3,000 
cash,  and  balance  to  be  paid  in  one,  two,  and 
three  years,  at  8  per  cent.,  payable  annually. 
This  agreement  good  for  thirty  days  from 
date.  Possession  not  to  be  given  until  Jany. 
1,  1801.  James  M.  Bateman."  It  will  be  ob- 
served the  contract  does  not  state  a  con- 
sideration paid  by  the  plaintiffs,  and  that  It 
lacks  any  promise  on  their  part  to  take  and 
pay  the  purchase  price,  except  at  their  elec- 
tion. They  did  not  sign  it,  and  In  all  of  its 
aspects  It  is  unilateral.  According  to  the 
record,  the  obligees  took  no  possession  under 
it,  nor  did  they  either  offer  or  tender  per- 
formance until  after  Bateman  had  sold  the 
property  to  his  co-defendants.  The  prospec- 
tive purchasers  were  Informed  of  the  sale 
prior  to  the  time  of  any  tender,  and  were  no- 
tified by  Bateman  that  he  declined  to  carry 
it  out,  and  retracted  his  offer.  It  is  prob- 
ably true  that  Bateman  made  no  attempt  to 
notify  them  of  his  totended  retraction  until 
after  the  sale,  and  the  parties  came  to  him  to 
Inquire  what  he  had  done.  We  regard  this 
as  wholly  unimportant,  because  It  Is  ex- 
ceedingly clear  from  the  testimony  that  Smith 
and  Wilson  were  then  told  that  the  property 
had  been  sold,  and  Bateman  would  decline  to 
carry  out  his  arrangement,  which  he  then 
rescinded.  On  the  hearing,  the  bill  was  dis- 
missed, and  error  is  assigned. 

The  principal  proposition  urged  is  that  the 
contract  was  sufficiently  executed  to  satisfy 
the  requirements  of  the  statute  of  frauds, 
and  that  it  is  therefore  a  binding  contract, 
enforceable  against  Bateman,  as  weU  as 
against  the  purchasers.    It  Is  likewise  insisted 
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there  was  no  such  evidence  of  revocation  as 
Is  essential  to  destroy  whatever  rights  Smith 
and  Wilson  acquired  when  they  received  the 
option.  We  cannot  assent  to  either  proposi- 
tion. We  do  not  see  the  force  of  the  argu- 
ment respecting  the  statute  of  frauds,  and 
are  exceedingly  clear  that  what  occurred  be- 
tween Bateman  and  the  purchasers  was  an 
ample  notice  to  them  of  the  retraction  of  the 
offer,  and  that  Bateman  only  exercised  the 
rights  which  the  law  gave  him  to  recede 
from  It,  and  sell  the  property  to  other  parties. 
There  was  a  good  deal  of  testimony  offered  to 
the  point  that,  at  the  time  the  contract  was 
made,  Bateman  reserved  the  right  to  sell  to 
others  providing  he  should  find  a  purchaser. 
This  we  regard  as  of  little  importance,  since 
the  case  Is  easily  disposed  of  on  the  general 
proposition  that  since  the  contract  was  uni- 
lateral, executed  without  any  consideration 
paid  by  the  obligees,  and  rescinded  before  an 
offer  to  perform,  specific  performance  of  the 
agreement  cannot  be  compelled.  This  whole 
subject  has  been  very  carefully  considered 
by  the  supreme  court  In  an  analogous  case, 
and  its  opinion  is  entirely  decisive  of  the 
present  suit.  In  the  case  cited,  a  similar 
contract  was  Interpreted  to  be  simply  a  con- 
tinning  offer  to  sell,  which,  of  course,  was 
capable  of  conversion  into  a  valid  contract, 
either  by  tender  of  tlie  purchase  money,  or 
performance  of  the  conditions  within  the 
proper  time,  if  hi  the  meantime  the  seller  had 
not  withdrawn  his  offer.  Under  any  other 
circumstances  or  any  other  conditions,  such 
contracts  were  held  not  to  be  enforceable. 
Gordon  v.  Darnell,  5  Colo.  302.  This  case  is 
undoubtedly  In  harmony  with  all  the  author- 
ities, and  Is  clearly  decisive  of  the  present 
suit.  Accepting  it  as  the  law,  we  must  neces- 
sarily affirm  the  Judgment.    Affirmed. 


(8  Colo.  App.  SM) 

CLIFFORD  T.  L.  WOLFF  MANUF'G  CO. 
(Court  of  Appeals  of  Colorado.  Sept.  14,  1806.) 
Assignment  op  Ekrok. 
An  asRieninent  of  error  that  evidence  was 
improperly  a(lmitt..'d  over  objectioa,  without  ref- 
erence to  any  specific  histance,  is  insufficient. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  L.  Wolff  Manufacturing  Com- 
pany, a  corporation,  against  Michael  D.  Clif- 
ford. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed.' 

Doud  &  Fowler,  for  appellant  J.  B.  Will- 
sea,  for  appellee. 

THOMSON,  J.  Charles  F.  Gnnzert,  at  the 
request  of  the  appellant,  did  a  Job  of  plumb- 
ing upon  the  Lindell  Hotel,  In  Denver,  for 
which  he  charged  $1,031.72.  He  credited  the 
ai^pcllant  with  payments  to  the  amount  of 
j(700,  and  assigned  the  balance  of  the  account 
to  the  appellee.  The  latter,  as  assignee, 
brought  suit  to  recover  this  balance.    The  case 


was  referred  to  Robert  H.  Given,  Esq.,  to 
hear  and  determine  the  same,  and  report  his 
findings  to  the  court.  After  hearing  the  evi- 
dence, the  referee  foimd  that  the  value  of  the 
work  and  material  was  $1,020.72,  and  that 
the  amount  of  payments  was  $700,  and  recom- 
mended that  Judgment  l>e  entered  according- 
ly, which  was  done.  To  reverse  the  Judg- 
ment so  entered,  this  appeal  is  prosecuted. 

The  evidence  Is  not  as  clear  or  free  from 
obscurity  as  could  be  desired,  but  it  seems  to 
be  sufficient  to  warrant  the  Judgment.  There 
are  some  apparent  discrepancies  in  the  tes- 
timony of  Gunzert,  but  they  do  not  seem  to 
have  arisen  out  of  any  attempt  at  prevarica- 
tion, and  are  all  explained  elsewhere  hi  the 
evidence. 

It  is  assigned  for  error  that  the  referee  ad- 
mitted improper  testimony  over  the  defend- 
ant's objection.  The  assignment  is  too  gen- 
eral, and  entirely  fails  of  compliance  with  the 
requirements  of  our  rule  on  the  subject  Our 
attention  is  not,  either  by  the  assignment  or 
the  argument  directed  to  any  specific  in- 
stance of  the  admission  of  improper  testi- 
mony, and  we  do  not  feel  called  upon  to  make 
a  critical  search  through  the  record  to  find  it 
Let  the  Judgment  be  affirmed.    Affirmed. 


(8  Colo.  App.  S2<» 
FILBECK  V.  DA  VIES. 
(Court  of  Appeals  of  Colorado.    Sept.  14,  1896.) 
Administkatohs— Accounts— Expenses  of  &i>- 

MINISTKATION— ATTOKSBIS'  FbBS. 

Where  an  estate  was  insolvent  unless  it 
could  collect  the  amount  of  an  insurance  policy 
on  deceased's  life,  which  the  company  refused 
to  pay,  and  the  administratrix  contracted  to  pay 
attorneys  reasonable  fees  for  services  in  a  suit 
against  the  company  contingent  on  collection  of 
the  policy,  on  payment  of  such  fees,  without  the 
amount  being  fixed  or  approved  by  the  court. 
the  administratrix  was  entitled  to  a  credit  of 
the  amount  paid. 

Error  to  district  court,  Arapahoe  county. 

On  a  settlement  of  the  account  .of  Alice  K. 
rilbeck,  administratrix  of  the  estate  of  Thom- 
as E.  Davles,  deceased,  William  Davles  filed 
e.Kcci>tlons  to  certain  Items,  from  an  order 
disallowing  part  of  which  the  administratrix 
brings  error.     Reversed. 

Felker  &  Dayton  and  Harvey  Biddell,  for 
plaintiff  in  error.  Wm.  T.  Rogers,  for  de- 
fendant In  error. 

BISSELL,  J.  Thomas  E.  Davles  died.  In- 
testate, in  November,  1892,  leaving  no  rela- 
tives In  this  country.  Prior  to  his  death  he 
had  been  living  with  Mrs.  Fllbeck,  who  was 
in  the  same  month  appointed  administratrix 
of  his  estate.  The  deceased  left  no  property, 
other  than  one  unexpired  insurance  policy, 
for  $5,000.  Mrs.  Fllbeck  took  charge  of  tht,- 
estate,  attended  to  his  funeral  and  burial,  anj 
generally  performed  the  duties  which  devolve 
on  relatives.  She  afterwards  entered  upon 
the  active  administration  of  the  estate,  ami. 
when  she  attempted  to  collect  the  amount  due 
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on  tbe  insurance  policy,  the  company  refused 
to  pay.  Evidently,  some  negotiations  were 
had  between  the  administratrix  and  the  com- 
pany with  reference  to  proofs  and  other  mat- 
ters Incident  to  the  collection;  but  It  resulted 
In  a  final  rejection  of  the  claim  by  the  com- 
pany, which  resisted  payment  on  the  ground 
of  an  alleged  breach  of  the  conditions  ex- 
pressed in  the  policy.  It  Is  not  needful  to 
state  either  the  history  or  the  nature  of  the 
<M>nte8t,  because  we  are  only  concerned  with 
the  accounts  which  were  filed  in  the  county 
<K>urt  by  the  administratrix  in  her  final  ac- 
counting. The  only  claims  to  which  we  shall 
refer  are  those  respecting  the  fees  of  Messrs. 
Felker  &  Dayton  and  Mr.  Shell,  and  the  com- 
missions of  the  administratrix.  These  are 
the  only  disputed  items.  When  the  company 
refused  to  pay  the  poUcy,  the  administratrix 
employed  Mr.  Shell  to  attend  to  the  various 
matters  connected  with  her  admlnlstratlou. 
On  ascertaining  that  the  company  would  in- 
sist on  litigation,  it  was  deemed  best  to  em- 
ploy other  counsel,  and  Felker  &  Dayton 
were  called  into  the  suit.  At  the  time  the 
lawyers  were  employed,  the  estate  had  no 
money.  It  was  insolvent  unless  the  policy 
should  be  collected.  Under  these  circurastan- 
'Ces,  the  administratrix  declined  to  assume 
any  personal  responsibility  about  it,  and 
would  only  employ  the  lawyers  on  the  basis 
of  payment  in  case  the  policy  should  be  paid. 
Such  an  agreement  was  made,  though  there 
was  no  specific  stipulation  as  to  the  amount 
which  the  attorneys  should  receive.  The  con- 
tract was  that  they  should  take  the  matter 
in  charge  on  a  contingency,  and  receive  a 
reasonable  compensation  for  their  services. 
Suit  was  begun.  It  was  defended,  ultimately 
went  to  trial,  and  the  administratrix  had 
judgment.  This  was  paid,  less  a  small  re- 
duction of  Interest,  which  was  permitted  by 
the  court.  When  it  was  collected,  the  ad- 
ministratrix settled  with  the  attorneys,  paid 
them  their  charges,  filed  her  account  in  the 
-county  court,  and  asked  the  allowance  of  the 
amount  paid  out  and  her  commissions.  This 
presents  all  there  is  in  the  case.  There  was 
an  unsuccessful  attempt  to  have  the  fee  fixed 
by  the  county  court.  The  matter  took  the 
usual  course  in  such  cases.  The  adminis- 
tratrix settled  and  presented  her  account  for 
final  allowance.  The  county  court  deducted 
a  very  considerable  percentage,— atwut  one- 
third  from  the  account  of  Felker  &  Dayton, 
and  about  50  per  cent,  from  the  Shell  ac- 
count, and  60  per  cent,  from  that  of  the  ad- 
ministratrix. As  thus  scaled,  the  account 
was  allowed,  and  the  parties  Interested  took 
the  case  to  the  district  court,  where  it  was 
tried,  with  a  similar  result. 

In  determining  this  case,  we  do  not  depart 
from  the  general  rule  which  leads  us  to  fol- 
low the  Judgments  of  trial  courts  in  deter- 
mining questions  of  fact.  There  Is  no  dis- 
pute about  the  facts.  The  accounts  were 
proven  to  be  Just  and  reasonable  by  the  tes- 
timony of  nearly  all  of  the  witnesses,  wheth- 


er produced  by  the  claimants  or  1^  the  fa- 
ther, on  whose  behalf  exceptions  were  filed. 
They  do  not  disagree.  The  fees  are  almost 
universally  put  at  a  sum  beyond  that  which 
the  lawyers  charged.  In  setting  aside  the 
finding  of  the  district  court,  therefore,  we 
simply  accept  the  testimony,  and  only  dis- 
agree with  the  conclusion.  The  court  itself 
found  that  there  was  no  question  respecting 
the  authority  of  the  administratrix  to  employ 
counsel,  and  that  the  fees  charged  would,  un- 
der ordinary  circumstances,  have  been  rea- 
sonable, and,  in  fact,  lower  than  the  usual 
fees  in  such  cases.  We-  are  not  very  much 
concerned  with  the  reasons  which  the  court 
gave  for  scaling  the  charges,  but  we  may 
state  that  the  only  one  assigned  is  that  the 
administratrix  and  the  attorneys  ought  to 
have  reported  their  doings  to  the  court,  in  or- 
der to  give  the  sole  heir,  who  was  the  father, 
in  "Wales,  a  chance  to  protect  himself  and  the 
estate,  by  the  employment  of  counsel  for  an 
agreed  compensation,  based  on  no  contingen- 
cy. We  are  unable  to  see  the  force  of  the 
suggestion.  As  the  case  stands,  we  cannot 
see  that  the  father  was  unable  to  protect  him- 
self. He  might  have  taken  steps  both  to  re- 
move the  administratrix,  and  to  assume  the 
control  of  the  administration.  It  Is  immate- 
rial what  reasons  infiuenced  him.  This  has 
nothing  whatever  to  do  with  the  question  at 
issue.  We  are  only  to  Inquire  whether  the 
proof  sustains  the  Judgment,  or  whether  It 
Justifies  and  requires  a  different  finding  from 
what  was  embodied  in  the  order.  This  we 
are  compelled  to  conclude,  because  all  the 
evidence  establishes  the  reasonableness  of 
the  charges. 

It  may  be  laid  down  as  a  general  proposi- 
tion that  an  administrator  is  entitled  to  prop- 
er credits  in  his  account  for  all  disburse- 
ments made  in  good  faith  on  behalf  of  the 
estate.  In  the  course  of  the  administration, 
whether  they  concern  Its  necessary  expenses, 
or  what  may  be  laid  out  in  recovering  assets. 
This  proposition  is  accepted  by  ail  the  au- 
thorities. The  rule  extends  so  far  as  to  Justi- 
fy the  representative  In  making  contracts 
with  counsel  for  fees  contingent  on  the  re- 
covery of  assets,  and  therefore  estimated  at 
a  larger  figure  than  would  be  proper  where 
the  compensation  was  certain  and  dependent 
on  a  contract  which  was  enforceable  in  any 
event  as  against  the  representative.  2  Woer- 
ner,  Adm'n,  §  514;  Schouler,  Bx'rs,  }  544; 
Semmes  v.  Whitney,  50  Fed.  606;  Taylor  v. 
Bemiss,  110  IT.  S.  42,  3  Sup.  Ct  441;  Wilson 
V.  Bates,  28  Vt.  765;  Forward  v.  Forward,  6 
Allen,  494.  This  proposition  is  conceded  by 
the  attorneys  for  the  appellee,  with  only  the 
limitation  that  the  power  does  not  extend  to 
the  making  of  a  special  contract,  or  a  con- 
tract for  a  contingent  fee.  We  do  not  under- 
stand the  rule  to  be  subject  to  any  such  lim- 
itation, except  as,  of  course.  It  must  be  al- 
ways subject  to  the  supervision  and  control 
of  the  court  charged  with  the  duty  of  passing 
on  the  accounts  of  personal  representatives. 


Digitized  by 


Google 


?16 


40  PACIFIC  REPORTER. 


(Colo. 


As  a  general  proposition,  it  is,  doubtless,  true 
that  the  administrator  is  without  the  right  to 
pay  debts  or  disburse  the  funds  of  the  estate, 
except  upon  allowance  by  the  court,  which 
must  determine  the  manner  and  the  extent  of 
the  payments,  as  well  as  the  distribution  of 
the  general  funds  to  the  heirs  of  the  persons 
entitled.  If  the  administrator  pays  out  mon- 
ey without  the  direct  authority  of  the  court, 
-the  account  is  subject  to  examination,  and  it 
may  be  surcharged  or  falsified  as  circum- 
stances may  require  or  the  court  deems  prop- 
er. We  do  not  undertake  to  say  what  the 
general  rule  is  with  respect  to  accounts  of 
this  description,  or  whether  the  administra- 
trix had  a  right  to  pay  and  present  the  ac- 
count for  allowance,  or  whether  the  account 
should  have  been  first  presented,  and  paid 
after  allowance.  In  reality,  It  makes  very 
little  difference  in  the  present  case,  for  the 
result  would  be  the  same  in  either.  Wbich- 
erer  course  was  pursued,  the  ultimate  ap- 
proval of  the  court  must  be  obtained  before 
the  account  is  passed  and  allowed,  and  the 
administrator  relieved  from  any  further  re- 
sponsibility. When  the  administratrix  took 
the  responsibility  of  paying  the  bills,  she  like- 
wise took  chances  on  ultimate  disapproval  if 
the  court  should  disagree  with  her  respecting 
the  Justness  of  the  accounts  paid.  AU  we 
are  called  upon  to  determine  is  whether  the 
accounts  as  prvisented  were  reasonable  in 
their  sums,  calculated  on  a  Just  basis,  and 
should  have  been  allowed  as  they  were  filed. 
This  was  the  only  question  litigated.  We 
cannot  conclude  otherwise.  All  agree  that 
the  cliarges  were  less  than  the  ordinary  fees 
charged  In  such  cases,  and  to  this  the  trial 
court  assented.  This  fully  Justifies  us  in  our 
conclusion,  which  is  that  the  accounts  as  filed 
in  the  district  court  should  have  been  allowed, 
and  Judgment  entered  for  those  sums.  As 
we  have  a  right  to  do  under  the  statute,  we 
reverse  the  Judgment  of  the  court  below,  and 
direct  that  Judgment  be  entered  allowing  the 
accounts  as  filed,  and  that  the  order  of  the 
district  court  reducing  the  claims  be  set  asido 
and  held  for  naught.  The  proper  Judgment 
will  be  entered.    Reversed. 


(S  Colo.  App.  338) 

LEONARD    V.    BOARD    OF    COM'RS    OP 

GARFIELD    COUNTY. 

(Court  of  Appeals  of  Colomdo.    Sept.  14,  1896.) 

County  ClekK8— Compessation— For  What 

Sekvicbs  Estitled  to  Fees. 
1.  Under  Gen.  St.  1883,  §  557,  as  amended 
l>y  Laws  ISHfy,  p.  ICl,  providinR  that  county 
plorks  .shall  receive  rensonable  compensation  for 
their  servires  as  clerks  of  the  board,  where  no 
specific  fees  aie  allowed  hy  the  Imard  and  paid, 
"provided,  that  in  any  county  of  the  third  class, 
the  lioiird  of  comn  issioncrs  shall  not  allow,  and 
lliere  shall  nrt  lie  paid  by  the  county  to  any 
such  clerk,  moif.  than  the  sum  of  !?(!'K)  in  the 
warrants  of  die  county,  per  annum,"  such  al- 
lowance, in  counties  of  any  class,  does  not  in- 
clude ii.'iyment  for  services  for  which  fees  are 
fixed  by  law,  but  covers  all  other  services  ren- 
dered in  the  capacity  of  clerks  of  the  board. 


2.  Under  Gen.  St  |  1452,  fixing  the  fees  of 
county  clerks,  tbb  provision  that  in  counties  of 
the  third  class  they  shall  l>e  allowed,  "for  en- 
tering each  order  of  court,  tliirty-five  cents," 
applies  to  each  order  of  the  Ixiard  which  they 
are  required  by  law  to  record. 

3.  The  connty  clerk,  being  required  by  law  to 
preserve  and  file  all  accounts  acted  on  by  the 
county  iMard,  ia  entitled  to  recover  therefor, 
under  Gen.  St.  {  1462,  the  same  fees  as  fixed 
by  statute  for  district  clerks,  which,  in  counties 
of  the  third  class,  is  15  cents  for  each  paper 
filed,  but  he  is  not  entitled  to  such  fees  for  filmg^ 
papers  not  required  to  be  filed  by  the  statute. 

4.  When  a  county  board  directs  the  clerk  to 
index  the  record  }f  its  proceedings,  which  is 
within  its  general  authority  and  powers,  he  is 
entitled  therefor  to  the  statutory  fee  of  10  cents 
tor  each  entry. 

5.  A  comity  deik  is  not  required  by  statute 
to  either  seal  or  register  county  warrants,  and 
is  not  entitled  to  fees  therefor;  and,  while  it 
is  made  his  duty  to  sign  and  attest  such  war- 
rants, no  fees  are  provided  therefor,  and  the 
work  comes  within  the  class  of  services  covered 
by  his  general  compensation. 

6.  Notices  sent  by  a  county  clerk  to  the  clerks 
of  other  counties,  that  citizens  of  such  counties 
have  become  chargeable  as  paupers  in  his  coun- 
ty, are  not  process,  within  the  meaning  of  the 
statute  fixing  the  fees  of  district  clerks,  and  no 
fees  are  provided  or  can  he  collected  therefor. 

7.  For  services  performed  by  a  county  clerk 
in  that  capacity,  and  not  as  clerk  of  the  board, 
where  sncn  services  are  performed  by  require- 
ment of  statute,  he  is  entitled  to  the  fees  fixed 
by  the  statute  therefor,  if  any  are  provided, 
and,  if  not,  such  services  are  covered  by  the 
general  emoluments  of  the  office;  for  services 
performed  by  direction  of  the  county  board,  act- 
mg  under  their  general  powers,  he  is  entitled  to 
the  statutory  fees,  if  any  are  provided,  and,  if 
not,  to  reasonable  compensation. 

Error  to  district  court,  Garfield  county. 

Action  by  Thomas  W.  Leonard  against  the 
board  of  connty  commissioners  of  Garfield 
county.  Verdict  for  defendant,  by  direction 
of  the  court,  and  from  a  Judgment  thereon 
plaintiff  brings  error.     Reversed. 

Joseph  W.  Taylor,  for  plaintiff  in  error. 
John  T.  Shumate  and  C.  W.  Darrow,  for  de- 
fendant in  error. 


THOMSON,  J.  The  plaintiff  in  error  was 
the  duly  elected,  qualified,  and  acting  coun- 
ty clerk  of  the  county  of  Garfield  from  the 
8th  day  of  January,  1888,  to  the  1st  day  of 
January,  1891,  and  between  those  dates,  as 
county  clerk,  and  as  clerk  of  the  board  of 
commissioners  of  that  county,  performed  a 
variety  of  services,  his  claims  for  which, 
upon  proper  demand,  the  board  refused  to 
allow.  This  proceeding  was  instituted  to 
recover  the  amount  which  he  claimed  to  be 
due,  and  from  a  Judgment  in  the  cause,  ren- 
dered by  the  district  court  against  him,  he 
has  appealed  to  this  court. 

The  performance  of  the  service  Is  con- 
ceded, but  the  recovery  is  resisted  upon  the 
theory  that,  by  a  proper  construction  of  the 
statutes  defining  his  duties  and  regulating 
his  compensation,  he  has  received  full  pay 
from  the  county,  and  cannot,  therefore, 
maintain  this  suit.  The  county  clerk  is 
charged  with  tlie  general  duties  of  his  office, 
and  is  also,  ex  officio,  recorder  of  deeds  and 
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clerk  of  the  board  of  commissioaen.  He 
therefore  acts  In  three  capacities.  By  the 
Jaw  In  force  when  these  services  were  ren- 
■dered,  he  received  his  pay,  as  recorder  of 
•deeds,  from  private  individuals  who  had  oc- 
casion for  bis  services  In  that  capacity. 
There  is  no  question  In  this  case  which  af- 
fects him  as  recorder  of  deeds.  It  Is  the 
compensation  to  which  he  was  entitled  by 
law  as  county  clerk,  and  as  clerk  of  the 
board  of  commissioners,  concerning  which 
counsel  disagree.  By  the  law  under  which 
these  services  were  rendered,  the  office  of 
county  clerk  was  not  a  salaried  office,  but 
&  compensation  was  provided  by  the  statute, 
to  which  he  was  entitled,  for  his  services, 
either  as  county  clerk  or  clerk  of  the  board, 
which  compensation  was  payable  by  the 
county.  His  compensation  as  clerk  of  the 
board  was  not,  however,  entirely  payable- In 
fixed  fees;  and  for  services  performed  as 
such  clerk,  for  which  no  specific  fees  were 
provided,  he  was  entitled  to  a  reasonable 
compensation,  to  be  allowed  by  the  board 
and  paid  by  the  county.  Gen.  St.  1883,  §  557. 
The  latter  section  was  amended  In  1885  so  as 
to  read  as  follows:  "Such  clerk  shall  receive 
a  reasonable  compensation  for  such  services 
as  he  may  perform,  as  clerk  of  the  l>oard, 
where  no  specific  fees  are  allowed  by  the 
board;  and  paid  by  the  county;  provided, 
that  In  any  county  of  the  third  class  the 
board  of  commissioners  shall  not  allow,  and 
there  shall  not  be  paid  by  the  county  to  any 
such  clerk,  more  than  the  sum  of  six  hun- 
dred dollars.  In  the  warrants  of  the  county, 
per  annum."  Sess.  Liaws  1885,  p.  161.  The 
construction  of  the  foregoing  section  con- 
tended for  In  behalf  of  the  defendant  would 
limit  the  compensation  to  which  the  plain- 
tiff was  entitled  for  any  and  all  services 
performed  by  him  as  clerk  of  the  board  to 
the  maximum  amount  of  $600.  It  does  not 
seem  to  us  that  the  language  is  complicateu 
-or  involved,  or  that  any  recondite  learning 
Is  necessary  to  determine  what  It  means. 
There  is  but  one  sentence  In  the  entire 
amended  section.  The  proviso  Is  dependent 
upon,  and  must  be  Interpreted  by,  what 
immediately  precedes  It;  and  the  whole 
amounts  to  this:  that  In  all  counties,  ex- 
cept those  of  the  third  class,  for  services  as 
clerk  of  the  board,  for  which  no  specific 
fees  are  provided,  the  county  clerk  shall  re- 
«elve  a  reasonable  compensation,  but  that 
in  counties  of  the  third  class  this  reasonable 
compensation  shall  not  exceed  (f600  per  an- 
num. Garfield  couuty  Is  a  county  of  the 
third  class,  and  in  that  county,  therefore, 
the  extreme  amount  which  the  commission- 
ers could  allow  the  plaintiff  in  any  one  year 
for  services  as  clerk  of  the  board,  for  which 
no  compensation  In  the  way  of  fees  was 
■prwided  by  law,  was  $600.  There  is  noth- 
ing in  this  section  which  Interferes  with  his 
Tight  to  claim  his  statutory  fees.  On  the 
■contrary,  his  right  to  them  is  recognized; 
sind,  when  services  for  which  they  are  pay- 


able are  rendered  to  the  county,  the  county 
must  pay  them,  no  matter  what  the  amount 
may  be.  The  foregoing  statutory  provision 
affects  the  county  clerk  only  In  his  capacity 
as  clerk  of  the  board  of  commissioners. 

Several  different  accounts  are  set  forth  In 
the  complaint  The  first  claim  Is  for  enterint 
and  recording  on  the  records  of  the  proceed- 
ings of  the  board  4,529  orders  made  by  the 
board,  at  35  cents  for  each  order.  Section  554 
of  the  General  Statutes  makes  It  the  duty  of 
the  clerk  of  the  board  to  record  In  a  book  to 
be  provided  for  that  purpose  all  proceedings 
of  the  board.  The  act  concerning  fees  and 
officers  provides  that  county  clerks.  In  coun- 
ties of  the  third  class,  are  authorized  to  re- 
ceive the  same  fees  as  district  clerks  for  like 
services,  and  contains  the  following,  among 
other  specific  provisions:  "For  entering  each 
order  of  court,  thirty-five  cents  per  folio." 
Gen.  St.  {  1452.  Each  of  these  orders  con- 
sists of  one  folio.  Counsel  for  the  county 
build  an  argument  upon  the  phraseology  "or- 
der of  court,"  to  this  effect:  That  section 
1452  has  come  down  to  us  unaltered  from  the 
revision  of  1868,  when  the  county  clerk  was 
ex  officio  clerk  of  the  probate  court;  that  the 
words  "order  of  court"  therefore  refer  to  pro- 
ceedings In  the  probate  court;  that  by  the  act 
of  the  legislature  In  1877  the  county  clerk 
ceased  to  be  clerk  of  the  probate  court;  and 
that,  although  the  words  have  been  retained 
In  subsequent  revisions  and  compilations,  yet, 
the  office  of -the  clerk  of  the  court  having  been 
abolished,  there  Is  nothing  to  which  the  words 
can  be  applied,  and  they  are  therefore  no 
longer  operative.  The  argument  would  be 
plausible,  If  counsel's  assumptions  concerning 
the  legislation  on  the  subject  were  correct. 
By  section  7  of  an  act  approved  March  11, 
1864,  the  county  clerks  of  certain  specified 
counties  were  made  ex  officio  clerks  of  the 
probate  courts  in  their  respective  counties. 
Sess.  Laws  1864,  p.  118.  Very  few  of  the 
present  counties  of  the  third  class  were  named 
In  the  act,  and  the  others,  or  a  majority  of 
them,  were  not  then  In  existence.  The  act 
did  not  embrace  all  the  counties  in  the  state, 
and  its  provisions  were  confined  specifically 
to  those  named.  Nothing  can  therefore  be 
predicated  upon  the  fact  that  In  those  par- 
ticular counties  county  clerks  were  clerks  of 
the  probate  court  Prior  to  1864  the  county 
clerk  was  not  clerk  of  the  probate  court  in 
any  county.  The  first  act  regulating  the  fees 
of  officers  was  passed  and  approved  on  the 
8th  day  of  November,  1861.  Counties  were 
not  then  classified,  and  the  law  was  equally 
applicable  to  all  counties.  We  find  in  that 
act  the  following  provisions:  "The  county 
clerk  shall  be  and  is  hereby  authorized  to  re- 
ceive the  same  fees  as  clerks  of  the  district 
court  for  like  services."  ,  "For  enterhig  each 
order  of  court  twenty-five  cents."  Sess.  Laws 
1861,  p.  392.  Section  33  of  an  act  relating  to 
counties  and  county  officers,  approved  No- 
vember 6,  1861  (Sess.  Laws  1861,  p.  90),  made 
It  the  duty  of  the  county  clerk,  as  clerk  of  the 
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board  of  commlflslonen,  to  racoid  In  a  txwk 
to  be  provided  for  that  purpose  all  proceedings 
of  the  board.  In  1861  the  county  clerk  was 
not  ez  officio  the  clerk  of  any  court,  and  the 
only  orders  which  he  was  required  by  law  to 
record  were  the  orders  of  the  board.  By  the 
words  "each  order  of  court"  must  have  been 
meant  each  order  of  the  board,  because  the 
duties  of  the  clerk  did  not  concern  any  orders 
except  those  of  the  board,  and  he  was  not 
entitled  to  fees,  except  for  the  performance 
of  his  official  duties.  In  the  respects  we  have 
noticed,  the  law  has  undergone  no  substantial 
change  from  that  time  to  this;  and  we  must 
hold  that  the  "order  of  court"  Is  the  order  of 
the  board,  and  that  for  entering  and  recording 
the  orders  made  by  the  board  of  commission- 
ers the  plaintiff  was  entitled  to  receive  the 
fees  provided  by  law  for  the  entering  and  re- 
cording of  orders. 

The  next  claim  of  the  plaintiff  is  for  filing 
8,403  papers,  at  15  cents  each.  These  papers 
consisted  of  claims  allowed  and  disallowed, 
and  a  miscellaneous  lot  of  other  papers  not 
pertaining  to  claims  or  accounts.  Among  the 
duties  which  the  coimty  clerk,  as  clerk  uf  the 
board,  is  required  to  perform,  is  that  of  pre- 
serving and  filing  all  accoimts  acted  upon  by 
the  board,  with  their  action  thereon.  For  fil- 
ing such  accounts  he  is  entitled  by  the  stat- 
ute to  receive  the  same  fees  as  clerks  of  the 
district  court  for  like  services.  In  counties  of 
the  third  class  the  clerk  pf  the  district  court 
is  entitled  to  receive  "for  filing-  each  paper 
required  to  be  filed  fifteen  cents."  The  plain- 
tiff was  therefore  entitled  to  16  cents  for  filing 
each  paper  which  he  was  required  to  file. 
He  was  required  to  file  all  accounts  acted  up- 
on by  the  board.  Except  these,  we  are  unable 
to  find  that  the  statute  requires  any  papers 
to  be  filed  by  him.  He  is  entitled  to  the  stat- 
utory compensation  "for  filing  the  claims  al- 
lowed and,  disallowed,"  but  the  other  itema 
embraced  in  this  account  must  be  rejected. 

The  charge  which  follows  is  for  indexing 
"Book  A"  of  the  records  of  the  board.  The 
statute  did  not  require  the  performance  by  him 
of  that  kind  of  service,  but  the  board  directed 
him  to  cause  the  indexing  to  be  done.  Not- 
withstanding there  is  no  express  statutory 
provision  for  such  work,  we  think  it  was  clear- 
ly within  the  general  authority  of  the  boai'd  to 
order  it  Indexing  facilitates  the  examination 
of  the  records,  and  where  these  are  voluminous 
It  would  seem  to  be  almost  a  matter  of  neces- 
sity. It  is  certainly  a  benefit  to  the  county  to 
have  its  records  indexed.  The  authority  to  or- 
der the  work  need  not  be  conferred  In  express 
words.  If  it  results  from  powers  which  are 
conferred,  the  action  of  the  board  in  making 
the  order  is  valid.  Roberts  v.  People,  9  Colo. 
458,  13  Pac.  630;  Garfield  Co.  v.  Leonard,  3 
Colo.  ApD.  576.  34  Pac.  583.  The  board  has 
the  authority  to  orovlde  books  in  which  to  re- 
cord its  proceedings,  and  this  authority  would 
include  the  power  to  cause  the  books  to  be 
supplied  with  proper  indexes.  The  statute 
also  fixes  the  fees  to  be  paid  for  indexing,  and 


without  the  authority  to  order  It  done  the  pro- 
vision would  be  meaningless.  The  plaintiff, 
having  done  this  work  by  the  direction  of  the 
board.  Is  entitled  to-  compensation  for  It.  The 
statute  provides  specifically  that  the  county 
clerk  shall  receive  "tor  each  entry  in  index, 
ten  cents." 

The  succeeding  charge  strikes  us  as  being 
somewhat  extraordinary.  It  Is  for  attesting, 
sealing,  and  registering  county  warrants,  on 
account  of  which  he  asks  75  cents  for  Issuing, 
attesting,  and  sealing,  and  10  cents  for  reidster^ 
lug,  each  warrant.  Mills'  Ann  nt.  i  801,  says: 
"Such  warrant  or  order  shall  be  signed  by  the 
chairman  of  the  board,  •  •  •  attested  by 
the  clerk,  and  when  presented  to  the  county 
treasurer  for  registry,  be  countersigned  by 
him."  Section  654  of  the  Goieral  Statutes 
(Mills'  Ann.  St  {  800)  makes  it  the  duty  of  the 
clerk  to  sign  all  orders  issued  by  the  board  for 
the  paymait  of  money.  He  Is  nowhere  requir- 
ed to  seal  the  orders  or  warrants,  or  register 
them.  There  are  no  fees  provided  for  signing 
or  attesting  them.  Such  work  therefore  falls 
within  the  dass  of  services  for  which,  in  coun- 
ties of  the  third  class,  by  the  terms  of  section 
657  of  the  General  Statutes,  as  amended  by 
the  act  of  1885,  a  sum  not  exceeding  $600  per 
annimi  may  be  allowed  and  paid  by  the  com- 
mission's. It  is  not  claimed  that  this  sum 
was  not  allowed  and  paid  to  the  plaintiff.  At 
any  rate,  he  was  not  entitled  to  a  recovery  on 
account  of  this  charge  under  the  allegations  of 
his  complaint 

We  come  now  to  a  combination  of  charges 
of  different  Idnds.  Some  of  them  are  for  no- 
tices sent  to  the  clerks  of  other  counties  that 
citizens  of  those  counties  had  become  charge- 
able as  paupers  in  Garfield  county.  The  stat- 
ute provides  for  such  notices,  but  fixes  no  fees 
for  them,  unless,  as  counsel  contends,  they 
come  within  the  following  class  in  the  list  of 
fees  chargeable  by  clerks  of  the  district  court: 
"For  every  summons  or  other  prot'eas  not  here- 
in expressly  named,  and  sealing  the  same, 
$1.25."  The  "other  process"  mentioned  b&a  no 
reference  to  such  notices  as  these.  It  is  jsocess 
under  seal,  and  these  notices  are  not  under 
seal 

We  shall  not  make  specific  examination  of 
the  remaining  charges  in  the  complaint  They 
are  mostly  for  services  performed,  not  as  clerk 
of  the  board,  but  as  county  clerk;  and,  as  the 
case  must  be  retried,  we  shall  content  our- 
selves with  stating  what  we  conceive  to  be  the 
rules  which  should  be  applied  in  determining 
the  liability  or  ncwliabiUty  of  the  county  upon 
the  several  accounts  set  forth.  In  relation  to 
services  rendered  as  clerk  of  the  board  of  com- 
missioners, we  think  we  have  stated  our  opin- 
ion with  sufficient  clearness.  The  following 
observations  have  no  application  to  the  county 
clerk  acting  in  that  capacity,  but  refer  solely 
to  his  general  services  as  clerk  of  the  county. 
If  a  duty  is  enjoined  by  statute,  and  the  com- 
pensation for  its  performance  Is  provided,  then 
upon  performance  of  the  duty  he  Is  entitled  to 
the  statutory  pay.   If  the  duty  la  statutory. 
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"bnt  no  compensation  Is  provided  for  its  per- 
foimance,  then  the  law  contemplates  that  It 
shall  be  performed  without  specific  compen- 
aation,  and  in  consideration  of  the  general 
emoluments  of  the  office.  If  the  duty  is  not 
statutory,  but  is  performed  by  the  direction  of 
the  board,  given  in  virtue  of  the  general  pow- 
ers vested  in  it,  and  a  fee  is  provided  for  serv- 
ices of  that  class,  he  is  entitled  to  the  fee,  or 
if  no  fee  is  provided  he  is  entitled  to  a  reason- 
able compensation.  By  applying  these  rules, 
there  need  be  no  difficulty  in  reaching  a  just 
determination  of  this  part  of  the  controversy. 
The  plalntltC  was  entitled  to  a  verdict  for 
some  amount,,  upon  the  undisputed  evidence, 
but  the  court  nevertheless  instructed  the  Jury 
to  find  for  the  defendant,  wlilch  they  accord- 
ingly did.  The  instruction  was  erroneous,  and 
necessitates  a  reversal  of  the  judgment.  Re- 
versed. 


(8  Oolo.   App.  S4l) 

PEOPLE  ex  rel.  UNION  PAC.  RY.  CO.   v. 
COLOKADO  E.  RY.  CO. 

(CooTt  of  Appeals  of  Colorado.     Sept.  14, 
1896.) 

AcTioK— SxATCTORr  Phoceedikq  l^f  Na.ti;re  of 
Qdo  Warranto— Bt  Whom  and  for  What 
purposbs  mat  be  maintained. 
Proceedings  under  Civ.  Code,  c.  27,  provid- 
ing a  substituted  remedy  by  relation  for  that 
at  common  law  by  Information  in  quo  warranto, 
are  quasi  public  in  their  nature,  to  be  prose- 
cuted by  law  officers  of  the  people,  and  are  only 
available  to  protect  public  interests,  as  distin- 
guished from  private  rights.  Such  proceedings 
cannot  bo  maiutained  by  a  private  individual  or 
corporation,  tliough  with  the  consent  of  the  law 
officer  of  tile  state,  for  the  dissolution  or  forfei- 
ture of  the  charter  of  a  corporation,  where  the 
only  injury  alleged  to  have  been  done  or  threat- 
ened is  to  the  private  interests  of  the  relator,  in 
wiiich  the  public  has  no  concern,  and  where  the 
complaint  discloses  that  the  purpose  of  the  suit 
is  to  redress  or  prevent  such  alleged  private 
wronps,  for  which  ample  remedy  is  afforded  by 
an  ordinary  action. 

Error  to  district  court,  Arapahoe  county. 

Proceedings,  on  relation  of  the  Union  Pa- 
cific Railway  Company,  against  the  Colorado 
Eastern  Railway  Company.  Judgment  for 
defendant,  and  relator  brings  error.  Af- 
firmed. 

Teller,  Orahood  &  Morgan,  for  plaintiff  in 
error.  Robert  W.  Steele,  Dist.  Atty.,  and 
Rogers,  Cuthbcrt  &  Ellis,  for  defendant  in 
error. 


BISSELL,  J.  This  is  a  proceeding  under 
the  statute,  which  provides  a  remedy  to  re- 
dress those  wrongs  which  were  remediable 
at  the  common  law  by  information  in  the 
nature  of  quo  warranto.  Except,  probably, 
by  original  proceedings  in  the  supreme  court, 
no  Information  can  now  be  successfully  pros- 
ecuted. Chapter  27  of  the  Civil  Code  has 
been  held  to  provide  a  substituted  remedy, 
and  to  repeal  all  antecedent  legislation  on 
this  subject.  2  Wat.  Corp.  §  380;  People 
V.  Londoner,  13  Colo.  303,  22  Pac.  764.    The 


importance  of  this  suggestion  will  appear 
from  a  brief  statement  of  the  complaint. 
It  Is  filed  at  the  relation  of  the  Union  Pa- 
cific Railway  Company,  though  signed  by 
the  district  attorney,  as  well  as  by  counsel 
for  the  company.  It  is  verified  by  one  of 
the  private  counsel,  which  Is  a  circumstance 
to  be  remembered  in  the  subsequent  dis- 
cussion. According  to  fhe  allegations,  sun- 
dry persons,  in  1886,  organized  a  corpora- 
tion called  the  Denver  Railroad  &  Land  Com- 
pany. Its  objects  are  stated  by  quotations 
from  the  articles  of  incorporation.  There- 
after divers  changes  were  made,  both  In  the 
name  of  the  corporation  and  the  extent  and 
character  of  the  corporate  purposes.  In 
1886  the  company  became  the  Denver  Rail- 
road, Land  &  Coal  Company,  and  somewhat 
enlarged  Its  corporate  plans.  In  1888  a  much 
more  elaborate  change  was  effected,  by  the 
filing  of  amended  articles,  which  are  con- 
ceded to  have  been  in  full  conformity  to  the 
statutory  requirements.  By  these  new  arti- 
cles, the  company  became  the  Colorado  East- 
ern Railway  Company,  and,  according  to  its 
declared  objects  and  purposes.  It  took  the 
form  of  a  substantial  railroad  corporation. 
Theretofore  it  had  been  but  a  short  line, 
running  from  Denver  a  few  miles  out  in  the 
adjacent  country,  to  reach  the  coal  fields  and 
lands  which  had  originally  belonged  to  the 
organizers  of  the  corporation.  By  the 
amendment  of  1888,  the  railroad  was  to  ex- 
tend from  the  Union  Depot  in  Denver  to  the 
eastern  boundary  line  of  the  state,  a  dis- 
tance of  several  hundred  miles.  The  his- 
tory of  the  capitalization  of  the  company, 
the  extent  and  character  of  its  expenditures, 
the  creation  of  Its  bonded  indebtedness,  and 
many  other  details  attending  its  original  or- 
ganization and  subsequent  development,  are 
set  out  at  length  in  the  bill.  In  the  view 
we  take  of  the  case,  no  more  exact  or  com- 
plete statement  need  be  made.  It  is  aver- 
red that  the  sole  purpose  of  the  original  in- 
corporation was  to  carry  out  the  private 
business  of  the  persons  who  organized  it. 
After  setting  up  the  expenditure  of  the  full 
capital  stock  In  the  construction  of  the  origi- 
nal road,  and  the  creation  of  a  debt  of 
?500,000,  the  pleading  averred  that  the  new 
corporation  had  made  no  provision  for  capi- 
tal to  construct  the  extension,  and  that  It  is 
without  the  means  to  carry  out  its  contem- 
plated improvements.  The  relator  then  pro- 
ceeds to  state  that  this  defendant  corpora- 
tion, the  Colorado  Eastern  Railway  Com- 
pany, has  instituted  two  suits  against  it  to 
condemn  certain  property  belonging  to  the 
Union  Pacific  Railroad  Company,  of  the 
value  of  about  $175,000,  embracing  lands 
indispensably  necessary  to  the  successful 
prosecution  of  the  business  of  the  company. 
The  relator  states  that  these  suits  are  pend- 
ing In  the  federal  courts,  one  in  the  supreme 
court  of  the  United  States,  and  the  other  in 
the  circuit  court  for  the  district  of  Colorado. 
The  attempted  condemnation  is  said  to  be 
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for  private  ends  and  speculative  purposes, 
and  not  for  the  bona  fide  uses  of  a  corpora- 
tion, organized  for  a  legitimate  purpose. 
The  complaint  -winds  up  with  a  general  pray- 
er for  dissolution,  or  an  Injunction  to  re- 
strain the  defendant  company  from  exercis- 
ing any  corporate  rights,  except  as  to  that 
portion  of  the  road  which  was  completed 
under  the  original  charter  or  the  first  amend- 
ment thereto.  It  may  very  safely  be  said 
that  the  cause  of  action  rests  on  these  alle- 
gations. The  complaint  Is  not  fully  stated, 
but  adequately  to  the  apprehension  of  the 
opinion.  The  complaint  was  demurred  to, 
and  final  Judgment  entered  in  favor  of  the 
defendant  company,  from  which  Judgment 
the  relator  prosecutes  error. 

The  relator  relies  principally  on  the  aver- 
ments concerning  the  capital  stocls  of  the 
company  and  Its  financial  condition,  its  at- 
tempt to  condemn  lands  which  belonged  to 
the  relator,  and  a  provision  of  our  statute 
which  is  found  in  Gen.  St  18S3,  {  337.  Ac- 
cording to  this  statute,  any  railroad  com- 
pany must,  within  two  years  subsequent  to 
the  record  of  Its  articles,  begin  the  construe-  ■ 
tlon  of  its  road,  and  expend  thereon  20  per 
cent,  of  Its  capital  stock,  within  five  years, 
or  Its  corporate  organization  and  power  shall 
cease.  This  statute  was  afterwards  amend- 
ed, but  not  in  such  a  way  as  to  aSect  any 
question  involved  in  this  proceeding.  On 
these  several  matters  a  very  elaborate  argu- 
ment has  been  constructed  by  counsel  to 
maintain  their  contention  that  the  Colorado 
Eastern  Railway  Company  ^^^  failed  to 
comply  with  the  statutory  mandates,  and 
should  be  subjected  to  the  penalty  of  disso- 
lution, and  to  the  destruction  of  its  corpo- 
rate life.  We  do  not  propose  to  discuss  this 
question,  nor  to  determine  the  matters  which 
counsel  have  united  In  presenting  to  the 
court.  We  do  not  hesitate  to  adopt  this 
course  because  the  suit  involves  a  franchise, 
and  the  relator  can  obtain  a  construction  of 
the  statute  and  a  judgment  which  will  be 
conclusive.  If  this  consideration  was  not 
persuasive,  we  should  adopt  this  course  be- 
cause, in  our  Judgment,  it  Is  not  a  legitimate 
litigation,  which  is  prosecuted  for  the  en- 
forcement of  public  rights.  According  to 
our  best  Judgment,  it  is  a  proceeding  brought 
by  the  Union  Pacific  Railway  Company 
against  the  defendant  corporation,  to  en- 
force private  rights  and  redress  private 
wrongs.  This  litigation  is.  In  our  Judgment, 
wholly  unnecessary  to  the  protection  of 
those  rights,  or  the  redress  of  those  griev- 
ances; and,  while  we  concede  to  the  liti- 
gants the  right  to  Institute  as  many  suits 
and  to  begin  as  many  proceedings  as  may 
seem  expedient  pr  necessary  to  enforce  their 
claims,  we  do  not  admit  that  they  may  in- 
stitute such  proceedings  In  the  name  of  the 
people  for  any  other  than  public  purposes. 
We  confess  that  the  question'  was  not  raised 
by  the  defendant  company,  but  the  consid- 
eration is  so  entirely  persuasive  and  satis- 


factory that  we  unhesitatingly  rest  our  con- 
clusions on  that  proposition.  We  are  there- 
fore without  the  aid  of  argrument  on  this 
question. 

In  our  Judgment,  the  only  matter  which  we 
are  called  on  to  decide  is  the  proper  construc- 
tion of  chapter  27  of  our  Civil  Code.  We  must 
ascertain  what  authority  that  chapter .  gives 
relators  to  bring  proceedings  In  the  nature  of 
quo  warranto,  to  protect  their  private  Inter- 
ests, and  to  redress  their  private  wrongs,  or  to 
bring  them  in  the  name  of  the  people,  to  right 
some  public  wrong,  and  prevent  encroachment 
on  the  rights  of  the  people.  As  we  view  it,  the 
statute  Is  In  reality  but  an  enactment  of  the 
general  provisions  of  the  common  law.  with 
reference  to  proceedings  by  Information  by 
way  of  quo  warranto.  In  some  respects  It  en- 
larges the  remedy,  and  probably  includes  some 
classes  of  cases  to  which  it  was  formerly  Inap- 
plicable. It  likewise,  undoubtedly,  opens  the 
way  to  a  much  larger  class  of  persons  to  In- 
stitute proceedings  for  the  r^ress  of  public 
wrongs.  We  need  not  attempt  to  enter  on  any 
elaborate  analysis  of  the  chapter,  nor  a  state- 
ment, by  inclusion  or  exclusion,  of  the  cases  or 
the  parties  In  which  or  by  whom  such  proceed- 
ings may  be  begun.  The  only  inquiry  we  need 
to  make  respects  the  character  of  the  present 
suit,— by  whom  was  it  begun,  and  for  what  Is 
it  being  prosecuted.  Evidently,  It  was  not  be- 
gun by  the  district  attorney,  alttiough  his  name 
.is  signed  to  the  paper.  He  was,  doubtless,  a 
consenting  official;  and  the  complaint,  per- 
haps, is  not  defective  in  this  particular,  though 
it  is  signed  and  verified  by  private  counsel,  and 
Is  prosecuted  in  this  coint  by  them  alone. 
Passing  by  this  apparent  Irregularity,  we  need 
only  lodk  at  the  substance  of  the  complaint  to. 
ascertain  Its  substantial  character.  The  com- 
plaint discloses  no  wrong  done  to  the  people, 
nor  any  act  or  proceeding  by  the  Colorado 
Eastern  Railway  Company  detrimental  to  the 
public  welfare,  or  likely  to  occasion  barm  to 
the  people,  as  contradistinguished  from  the 
private  relator.  The  thing  complained  of  is  the 
attempted  condemnation  of  lands  belonging  to 
the  Union  Pacific  Railway  Company.  There  is 
no  other  one  act  or  thing  charged  which  can 
be  said  to  constitute  an  absolute  wrong  which 
calls  for  redress.  In  making  this  statement, 
we  do  not  Intend  to  be  understood  as  deciding 
how  much  capital  stock  the  Colorado  Eastern 
Railway  Company  must  provide  for  and  issue 
and  sell  to  validate  Its  acta  under  the  amend- 
ment of  1888,  nor  what  the  company  was  bound 
to  do  with  reference  to  this  Increase.  This 
whole  matter  Is  dismissed  from  consideration, 
because  the  bill  charges  nothing  which  tends  tO' 
show  harm  likely  to  come. to  the  people  because 
of  any  misfeasance  In  this  particular.  There 
Is  no  attempt  to  show  acts  of  the  defendant 
company  which  in  the  remotest  manner  tend 
to  the  prejudice  of  the  public.  The  thing  com- 
plained of  Is  the  attempted  condemnation  of 
the  Union  Pacific  Company's  lands  for  termi- 
nal facilities.  This  is  not  a  matter  In  which  the 
public   are   Interested.     It  only   concerns   the- 
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Union  Pacific  Raflwax  Company.  This  la  • 
private  wrong,  for  which  there  la  ample  reme- 
dy obtainable  in  other  suits  and  by  different 
proceedings;  and  we  are  advised  by  some  of 
the  authorities  which  the  plaintiff  In  error 
cites  that  the  matter  may  be  set  up  by  way  of 
defense  in  the  condemnation  proceedings.  In 
le  Brooklyn.  W.  &  N.  Ry.  CJo.,  7B  N.  Y.  245. 

Actions  have  been  begun  and  are  now  pend- 
ing to  condemn  the  lands,  and,  doubtless.  In 
both  of  those  suits  there  will  be  a  full  adjudi- 
cation of  the  claims  of  the  parties.  The  pres- 
ent proceeding  Is  wholly  unnecessary  to  de- 
fend or  protect  their  respective  Interests,  nor 
does  It  seem  to  us  to  be  a  legitimate  suit  to 
compass  that  end.  In  addition,  it  seems  to  be 
pretty  generally  held  that  these  proceedings 
are  always  quasi  public,  prosecuted  by  law  of- 
ficers of  the  people,  and  only  available  to  pro- 
tect public  interests,  as  contradistinguished 
from  private  rights.  As  a  rule,  wherever  it  Is 
discovered  that  proceedings  are  brought  for 
the  latter  purpose,  they  are  never  entenamed, 
but  the  party  is  remitted  to  an  action  at  law  or 
suit  in  equity  to  redress  his  Injuries.  1  Beach, 
Priv.  Corp.  $  68  et  seq.;  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  St  185;  Murphy  v.  Banli, 
Id.  415;  Com.  v.  Philadelphia,  O.  &  N.  Ry. 
Co.,  Id.  518.  This  general  doctrine  Is  support- 
ed by  a  great  many  caaes.  There  seems  to  be 
no  dissent  from  the  general  position  that,  In  or- 
der to  support  an  action  by  the  people  for  the 
redress  of  a  wrong,  that  wrong  must  appear  to 
have  been  done  to  the  people.  2  Wat.  Corpt 
I  383;  Leslie  v.  LoriUard,  110  N.  T.  519,  18  N. 
E.  363;  Thompson  v.  Peopie,  23  Wend.  53T; 
State  v.  Minnesota  Thre-sher  Manurg  Co.,  40 
Minn.  213,  41  N.  W.  1020;  People  v.  North 
River  Sugar-Refining  Co.,  121  N.  Y.  582,  24  N. 
E.  834. 

We  are  unable  to  find  among  the  decisions  of 
the  supreme  court  any  direct  adjudication  or 
construction  of  this  statute.  We  find  in  the 
cases  cited  some  very  clear  and  satisfactory 
definitions  of  a  franchise,  and  we  find  an  In- 
timation that  the  right  to  Institute  a  proceed- 
ing of  this  sort  by  a  private  relator  is  exceed- 
ingly doubtful,  although  jiulsdiction  was  en- 
tertained in  another,  but  in  neither  was  the 
question  exactly  determined.  Londoner  v.  Peo- 
ple, 15  Colo.  246,  25  Pac.  183;  People  v.  Cheese- 
man,  7  Colo.  376,  3  Pac.  716.  Notwithstand- 
ing this  fact,  we  are  very  clearly  of  the  opin- 
ion that  the  statute  was  not  intended  to  give 
a  private  person  the  right  to  q[uestlon  the  cor- 
porate existence  of  another.  In  order  to  protect 
bis  own  rights  or  redress  bis  own  wrongs,  un- 
less It  may  be  In  that  class  of  cases  where  the 
title  to  an  office  Is  Involved,  or  some  similar 
question  Is  presented.  If  the  law  officer  should 
refuse,  we  do  not  doubt  that  the  private  re- 
lator could  proceed  and  file  an  Information  to 
remedy  a  public  wrong.  In  the  latter  case, 
however,  It  must  appear  that  the  object  aimed 
at  is  a  public  one,  and  is  the  protection  of  the 
Interests  and  the  maintenance  of  the  welfare 
if  the  people.  The  present  proceeding  has  no 
neb  object  In  view.    It  was  began  b7  the 


Union  Pacific  Railway  Company,  to  defend 
their  title  to  property  which,  in  their  judgment, 
was  jeopardized  by  the  proceedings  begun  by 
the  defendant  corporation.  It  is  without  a 
solitary  public  feature,  and  must  be  taken  to 
be  purely  a  private  suit,  brought  by  private 
parties,  to  accomplish  their  private  ends.  If  we 
are  correct  In  this,  the  proceeding  as  begun 
was  'not  maintainable,  nor  did  the  complaint 
state  facts  which  would  justify  a  judgment 
against  the  defendant  company.  We  therefor* 
agree  with  the  trial  court,  and  with  its  judg- 
ment upholding  the  demurrer  to  the  coniplalnt.' 
It  will  be  affirmed.    Affirmed. 


Q  Colo.  A.  326) 
MATBR   T.   AMERICAN   NAT.   BANK  OF 

DENVER. 
(Court  of  Appeals  of  Colorado.    Sept.  14,  1896.) 
Nkgotiabls  Ikstruments— Action  ok  Note— Db- 

TBSSES — ALTKRATION — AUTHORITY  OF  AOBST. 

1.  In  an  action  on  a  note  payable  four  months 
from  date,  and  transferred  before  matarity  to 
plaintiff,  a  bona  fide  indorsee  for  value,  a  plea 
that  a  memorandum  at  the  bottom  of  the  instru- 
ment (reciting  that  the  maker,  after  the  expira- 
tion of  four  months,  should  "be  priyileged  to 
have  twelve  months '  on  said  note)  had  been 
torn  from  the  paper  after  delivery  is  no  defense, 
In  the  absence  of  any  allegation  or  proof  of  a  de- 
mand by  the  maker,  at  the  end  of  the  four 
months,  for  an  extension  of  time  In  accordance 
with  the  option  giren  him  in  the  memorandum. 

2.  Where  goods  are  sold  by  a  travelini;  agent 
on  four  months'  time,  and  a  note  payable  in 
said  time  is  executed  by  the  purchasers,  a 
memorandum,  written  at  the  bottom  of  the 
note,  reciting  that  the  maker  shall  be  privilesed 
at  the  expiration  of  four  months  to  have  twrlve 
months  in  which  to  pay  the  note,  and  executed 
by  the  agent  alone,  who  has  no  anthority  to 
grant  any  extension,  is  nugatory. 

Appeal  from  district  court.  Lake  county. 

Action  by  the  American  National  Bank  of 
Denver  against  Charles  Mater  to  recover  on 
a  note.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

A.  J.  Sterling,  J.  E.  Havens,  and  A.  S.  Blake, 
for  appellant.  John  A.  Ewlng,  Frank  M.  God- 
dard,  and  H.  B.  Babb,  for  appellee. 

BISSELL,  J.  The  foundation  of  the  de- 
fense to  this  action  was  the  alleged  alteration 
of  a  note,  executed  by  the  appellant  to  hla 
own  order,  and  indorsed  by  him  on  the  date 
of  Its  execution,  and  delivered  to  Rabb  Bros., 
In  settlement  of  a  bill  of  goods  which  that 
firm  had  theretofore  sold  to  the  maker.  The 
note  was  Indorsed  by  Rabb  Bros.,  and  dis- 
counted before  maturity  with  the  American 
National  Bank  of  Denver,  which  passed  the 
proceeds  to  Rabb  Bros.'  account,  and  became, 
under  the  law  merchant,  a  bona  fide  holder  for 
value.  Subsequent  to  the  apparent  maturity 
of  the  note.  It  was  sent  to  the  correspondent 
of  the  bank  for  collection,  presented,  but  not 
paid.  This  suit  was  then  begun.  The  com- 
plaint set  up  the  making  of  a  note,  dated  the 
8th  of  February,  1892,  as  follows:  "Four 
months  after  date,  I  promise  to  pay  to  the 
order  of  myself  nineteen  hundred  seventeen 
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and  ••/i««  (1,917.60)  dollars,  with  Interest 
thereon  at  the  rate  of  six  per  cent,  per  annum 
after  maturity,  for  value  received.  Chas. 
Mater."  The  plalntlBf  simply  alleged  the  ex- 
ecution and  delivery  of  the  note.  Its  transfer, 
and  their  title.  The  defendant  answered,  ad- 
mitted the  execution  of  the  note,  but  alleged 
an  alteration  In  a  material  part  without  his 
consent.  It  was  averred  that,  on  the  bottom 
of  the  paper  on  which  the  note  was  written, 
the  following  memorandum  had  been  written 
and  signed:  "It  is  hereby  agreed  that,  after 
the  expiration  of  four  months,  the  above  Ctas. 
Mater  shall  be  privileged  to  have  twelve 
months,  instead  of  four  months,  on  the  above 
note.  R.  M.  Dick.  Attest:  Robt  J.  Qrier." 
The  defendant  then  averred  that,  at  the  time 
of  the  Indorsement,  he  wrote  his  name  across 
the  back  of  It  In  two  places.  The  first  was  an 
Indorsement  of  the  note.  The  other  was  an 
Indorsement  of  the  note  and  contract,  which 
extended  onto  the  note  as  well  as  across  the 
agreement  of  extension.  Mater  pleaded  the 
execution  of  both  papers  at  the  same  time, 
and  prior  to  the  delivery  to  DIcIc,  and  the 
alteration  of  the  paper  by  the  tearing  off  of 
the  memorandum.  Mater  did  not  otherwise 
plead  any  defense,  nor  did  he  set  up  a  re- 
quest for  an  extension  of  time,  nor  plead  any 
premature  institution  of  the  suit.  He  relied 
solely  and  wholly  on  the  legal  effect  of  the  al- 
teration, whereby,  as  he  now  contends,  the 
contract  or  promise  to  pay  was  destroyed. 
It  Is  well  In  this  connection  to  state  some 
facts  disclosed  by  the  bill  of  exceptions  which 
are  not  to  be  found  in  the  abstract.  The  ap- 
pellant relied  on  the  legal  proposition  In- 
volved in  the  removal  of  the  subsequent 
agreement  of  extension,  if  sncb  it  be,  and 
deemed  It  wholly  unnecessary  to  present  any 
other  portion  of  the  record  to  our  attention. 
Since  we  think  some  of  the  proof  of  very 
considerable  significance  and  of  great  Im- 
portance, we  shall  state  it 

Rabb  Bros,  and  Mater  bad  been  dealing  to- 
gether as  wholesale  vendors  and  retail  pur- 
chasers of  cigars  and  tobacco,  and.  In  the 
course  of  their  transactions,  Rabb  Bros,  had 
sold  Mater  a  bill  of  goods  amounting  to  the 
sum  named  in  the  note.  The  goods  were  sold 
by  Dick,  who  was  tbeir  traveling  salesman. 
According  to  direct  testimony,  Dick  had  in- 
structions from  the  bouse  with  reference  to 
the  prices  at  which  goods  should  be  sold,  and 
the  time  to  be  allowed  purchasers  for  pay- 
ment. There  Is  no  dispute  respecting  the  time 
on  which  the  goods  were  bought  The  memo- 
randum of  sale  delivered  to  the  vendee,  and 
the  copy  which  was  sent  to  the  vendors,  both 
disclosed  the  sale  to  be  on  four  months'  time. 
After  the  goods  had  been  delivered,  the  sales- 
man went  to  Mater  for  a  settlement  The 
negotiations  led  to  the  execution  of  the  note. 
It  Is  in  evidence  that  Dick  was  without  any 
authority  to  settle  the  claim,  or  to  give  more 
time  than  that  which  was  stated  in  the  terms 
of  the  original  sale,  to  wit,  four  months.  Ac- 
cording to  the  evidence,  Dick  was  an  agent 


with  limited  powers,  -and  with  no  other  ac- 
tual authority  than  the  right  to  settle  the 
claim  by  taldng  a  note  for  the  time  specified 
In  the  original  sale.  He  was  not  a  general 
agent,  nor  Is  there  anything  In  the  record  to 
skow  that  Mater  had  any.  right  to  rely  on 
an  apparent  authority  beyond  that  evidenced 
by  his  power'to  sell  and  the  terms  of  the  con- 
tract of  sale,  as  expressed  In  the  memoran- 
dum. It  did  not  appear  that  goods  were  ever 
sold  on  a  year's  time,  that  there  bad  been 
any  negotiations  between  Mater  and  the  cred- 
itors for  such  a  credit,  nor  that  Dick  had  any 
power  to  accept  a  note  running  12  months. 
It  will  be  observed  that  the  memorandum  of 
extension  was  signed  by  Dick  alone,  and  not 
by  the  maker,  nor  by  the  creditors,  nor  la 
their  name. 

A  good  deal  of  testimony  was  introduced  re- 
specting the  manner  in  which  the  original  note 
or  memorandum  was  signed  and  executed. 
Mater  testifies  that  the  Indorsement  extended 
onto  the  note  as  well  as  across  the  agrreement 
of  extension,  and  attempts  to  testify  that,  U 
it  did  not  so  appear.  It  had  been  altered  and 
erased  from  the  back  of  the  note.  Competent 
and  expert  testimony  was  Introduced  to  shoiw 
that  no  alteration  whatever  had  been  made  on 
the  face  or  the  back  of  the  paper,  and  that  a 
close  Inspection  by  the  eyes,  as  well  as  by  a 
glass,  failed  to  disclose  any  erasure,  and  that 
an  erasure  without  detection  was  impossible. 
We  are  unable  to  determine  from  the  record 
whether  the  trial  court  accepted  the  latter  con- 
tention, for  there  Is  nothing  to  disclose  Ita 
views  respecting  this  matter.  The  original 
note  Is  preserved  in  the  bill  of  exceptions,  and 
presented  for  our  inspection.  We  are  very 
frank  to  say  we  do  not  believe  the  note  was 
altered,  or  any  name  or  any  writing  erased 
therefrom.  Mr.  Mater  and  his  clerk  are  evi- 
dently mistaken  in  regard  to  the  form  of  the 
original  indorsement,  and  have  forgotten  what 
the  facts  were  about  It  A  very  caretui  scru- 
tiny of  the  pai>er  leads  ns  to  an  undoubting  be- 
lief that  nothing  whatever  has  ever  been  eras- 
ed from  the  face  or  the  back  of  that  note.  It 
may  therefore  be  taken  as  fact  that  there  Is  no 
evidence  of  any  alteration  whatever  on  the  face 
or  <m  the  back  of  the  paper.  If  any  alteration 
was  made,  it  was  the  seporation  of  the  mem- 
orandum which  Mater  says  was  written  at  the 
bottom,  and  signed  by  Mr.  Dick,  from  the  bal- 
ance of  the  note. 

The  simple  issue  is  as  to  the  legal  effect  at 
such  an  alteration  of  the  paper.  It  must  be 
conceded  there  are  many  reputable  authorities 
which  hold  that  the  removal  of  a  memorandum 
from  the  bottom  of  a  note  destroys  the  paper 
as  the  contract  of  the  maker,  though  It  was  so 
negligently  attactied  as  to  permit  its  removal 
without  the  possibility  of  detection.  Th*-  neg- 
ligence of  the  maker  Is  held  to  furnish  no  t-  "^ 
tection  to  the  title  of  a  holder  for  value.  In 
all  the  cases  which  have  been  presented  to  our 
attention,  the  rule  has  been  laid  down  where, 
the  condition,  if  taken  as  a  part  of  the 
note,-  would  render  it  a  nonnegotl&ble  contract. 
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fhe  bolder  wonld  only  take  title  subject  to  any 
defences  available  agaiiiat  the  original  payee. 
There  la  another  line  at  anthorltles,  oC  equal 
repute,  and  possibly  of  equal  volume,  which 
adjudges  the  title  of  a  bona  fide  holder  for 
value  good,  where  the  note  and  memorandum 
were  so  negligently  executed  as  to  permit  a 
separation  without  detection.  If  we  did  not 
deem  ourselves  concluded  by  antecedent  adju- 
dications of  the  supreme  court  of  the  state,  we 
should  unhesitatingly  follow  that  line  which 
holds  the  maimer  liable  on  his  paper  where  he 
has  so  negligently  executed  It  as  to  permit  the 
separatioD  of  a  memorandum  which,  had  it  re- 
mained, would  vary,  alter,  ot  completely  an- 
nul his  liability  on  the  Instrument  This  view 
seems  to  us  to  be  recognized  by  the  better  au- 
thorities, and  by  learned  text  writers.  It  Is 
put  on  the  principle  that,  where  one  or  two  In- 
nocent persons  must  suffer,  the  loss  must  Tall 
on  him  who  has  furnished  the  opportunity. 
This  Is  a  complete  answer  to  the  appellant:s 
contention.  He  executed  a  promlssMy  note  In 
the  ordinary  form  of  commercial  paper,  affixed 
hiB  name  to  it,  indorsed  It,  and  put  It  Into  clr- 
culatlMi.  There  was  noithlng  whatever  incor- 
porated In  the  note  Itself  which  would  put  the 
poicbaser  on  bis  guard,  nor  was  there  anything 
tn  the  manner  or  form  of  the  Indorsement 
which  could  attract  the  attention  of  the  most 
careful  and  astute  purchaser.  The  memoran- 
dum vfhlch  provided  for  the  extension  was  at 
the  bott(»n  of  the  Instrument,  and  there  was 
no  reference  to  tt  in  the  note.  Under  these 
circumstances,  we  are  quite  of  the  opinion  that 
Mr.  Mater  should  be  held  liable  on  bis  paper. 
We  should  incline  to  this  opinion  even  though 
it  were  shown  that  the  memorandum  had  been 
removed  in  bad  faith  by  the  payees,  so  long  as 
the  note  came  into  the  hands  of  an  Innocent 
holder,  who  had  paid  a  valuable  consideration 
for  it  2  Daniel,  Neg.  Inst  g  1407;  Phelan 
▼.  Moss,  67  Pa.  St  59;  Zimmerman  v.  Eote, 
75  Pa.  St  188;  Harvey  v.  Smith,  55  111.  224; 
Broven  v.  Reed,  79  Pa.  St  370;  NoU  v.  Smith, 
©4  Ind.  511;  ComeU  v.  Nebeiier,  58  Ind.  425; 
Bank  v.  Armstrmig,  62  Mo.  59;  Robertson  v. 
Hay,  91  Pa.  St  242;  Palmer  v.  Largent,  5  Neb. 
223;  Bachellor  v.  Priest,  12  Pick.  309;  Isnard 
v.  Torres,  10  La.  Ann.  103.  The  general  doc- 
trine expressed  in  these  cases  has  undoubtedly 
been  recognized  by  the  supreme  court  We  re- 
gard the  principle  underlying  these  decisions  as 
entirely  analogous  to  those  declared  in  the  an- 
tecedent authorities.  In  determining  which 
line  we  win  follow,  we  are  therefore  very  much 
concluded  by  the  Indicated  opinion  of  the  su- 
preme court  on  cognate  questions.  Wyman  v. 
Bank,  5  Oolo.  30;  Bank  v.  McClelland,  9  Colo. 
60S,  13  Pac.  723;  Coors  v.  Bank,  14  Colo.  202, 
23  Pac.  328. 

We  are  not  compelled,  however,  to  go 
quite  to  this  extent,  because,  as  we  view  It, 
the  promise  with  reference  to  the  extension. 
If  such  It  may  be  termed,  was  never  exe- 
cuted by  the  payee,  nor  by  the  creditors 
who  were  the  vendors  of  the  goods,  nor  by 
any  oine  having  authority  to  act  In  their  be- 


half. It  was  an  Independest  promlM,  exe- 
cuted by  the  agent  who  drew  up  the  paper; 
and,  unless  he  had  authority  to  modify  ot 
vary  the  terms  of  the  sale,  his  agreement 
could  not  affect  the  original  obligation. 
There  is  nothing  In  the  record  which  dis- 
closes a  power  on  the  part  of  Dick  to  modi- 
fy the  terms  of  the  sale,  or  to  take  paper 
for  any  other  time  than  that  on  which  the 
goods  were  sold.  It  is  barely  possible  that 
a  different  proposition  would  have  been  pre- 
sented had  the  agreement  been  signed  by 
the  original  vendors.  We  are  very  frank  to 
say,  however,  that  our  convictions  respect- 
ing the  law  would  remain  unchanged.  Ma- 
ter executed  a  direct  promissory  note  to 
pay  a  given  sum  of  money,  at  a  fixed  time, 
and  at  an  agreed  rate.  If  he  desired  to 
qualify  that  promise  In  any  way,  and  make 
the  qualification  effectual,  he  was  bound  to 
Incorporate  the  modification  In  his  note,  or 
to  so  execute  his  paper  as  to  put  an  Inno- 
cent holder  on  bis  guard.  We  know  there 
are  many  authorities  to  the  contrary,  which 
proceed  on  the  theory  that  the  removal  of 
the  paper  amounts  to  a  forgery,  and,  on 
proof,  the  holder  may  not  recover,  even 
though  he  pay  value.  These  decisions,  in 
our  Judgment,  do  not  accord  with  the  gen- 
eral law  governing  commercial  paper;  and 
we  are  very  decidedly  of  the  opinion  that, 
where  one  of  two  innocent  persons  must  suf- 
fer, the  loss  should  fall  on  him  who  has  put 
tt  In  the  power  of  another  to  defraud  ad 
indorsee,  who  Innocently  pays  value  for 
paper  to  which  the  maker  has  affixed  his 
name.  In  the  present  case,  however,  we  do 
not  regard  the  alteration  as  coming  within 
the  cases  which  adjudge  an  altered  note  in- 
valid In  the  bands  of  an  Innocent  holder. 
Take  the  memorandum  away;  the  note  still 
remains  a  promise  to  pay  a  fixed  sum  of 
money  for  a  valuable  consideration,  with 
a  definite  rate  of  Interest,  and  at  a  definite 
time.  Of  course,  the  time  expressed  In  the 
original  paper  Is  four  months.  If  the  mem- 
orandum is  a  part  of  It,  then  the  note  would 
be  for  12  months  If  the  option  should  be 
demanded.  This  statement  of  course,  is 
on  the  hypothesis  that  Dick  possessed  au- 
thority to  vary  the  terms  of  the  sale.  It 
must  be  remembered,  however,  that  there  is, 
nothing  In  the  record  to  show  that  Dick  had' 
any  such  authority.  The  memorandum  was 
not  signed  by  Rabb  Bros.,  who  sold  the 
cigars  to  Mater,  and  on  whose  behalf  the 
order  was  taken,  to  his  knowledge.  Under 
these  circumstances,  we  do  not  believe  the 
case  comes  at  all  even  within  the  extreme 
authorities  which  would  hold  the  note  in- 
valid In  the  hands  of  an  Innocent  purchaser. 
It  has  been  decided  that.  If  the  modifica- 
tion of  the  note  is  by  an  independent  prom- 
ise of  the  payee,  it  will  not  vary  the  charac- 
ter of  the  instrument,  and  the  holder  may 
sue  on  the  original  promise,  notwithstanding 
the  alteration.  Benedict  v.  Cowden,  49  N. 
T.  396;  Odlome  t.  Sargent,  6  N.  B.  401, 
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Dow  T.  TatUe,  4  Mass.  414;  Krouskop  v. 
Shontz,  51  Wl8.  204,  8  N.  W.  241,  There  Is 
very  grave  question  whether  this  case  does 
not  fall  within  the  four  corners  of  those  de- 
cisions. As  we  view  it,  there  is  an  im- 
pregnable basis  on  which  to  put  this  deci- 
sion. There  is  no  specific  contract  on  the 
part  of  Dick  or  Kabb  Bros.,  whereby  Mater 
Acquired  the  right  to  12  months'  time  to  pay 
that  paper.  It  was  not  agreed  that  he  should 
have  12  months,  nor  was  there  anything  In 
the  original  contract  which  indicated  that 
his  time  should  run  to  that  limit  The  in- 
dorsement is  that  he  shall  have  the  privilege 
of  12  months.  We  take  it  that  this  means, 
it  it  means  anything,  that  he  had  the  option 
to  take  12  months  in  which  to  pay  the  paper. 
Instead  of  the  4  nominated  in  the  Instrument 
itself.  Under  these  circumstances,  the  paper 
still  remained  a  promissory  note,  payable  to 
his  own  order,  for  a  specific  sum,  and  bear- 
ing a  definite  rate  of  interest  If  the  12 
months  Is  to  be  Incorporated  into  the  note,  It 
would  stand  as  a  promise  on  bis  part  to 
pay  $1,917.50,  with  interest  at  the  rate  of  6 
per  cent  after  maturity  in  1  year  from  Feb- 
ruary 8,  1892.  Instead  of  within  4  months 
from  the  same  date.  It  therefore  follows 
that  the  note  was  a  negotiable,  promissory 
note,  executed  by  Mater,  for  a  valuable  con- 
sideration, by  him  indorsed,  and  put  on  the 
market  before  maturity,  and  acquired  be- 
fore maturity  by  the  appellee,  who  was  In- 
dorsee, and  who  brought  suit  The  Instru- 
ment was  still  Mater's  note  for  an  unques- 
tioned sum,  bearing  an  undoubted  rate  of 
Interest,  and  payable  to  whoever  might 
hold  it  The  alteration,  if  conceded,  did  not 
affect  or  destroy  the  American  National 
Bank's  title,  but  It  simply  postponed  the  day 
on  which  suit  could  be  brought  If  this  be 
conceded,  then  the  matters  set  up  by  Mater 
constituted  no  defense.  He  did  not  plead 
In  abatement  of  the  action  that  It  was  pre- 
maturely brought,  neither  did  be  plead  his 
election  to  take  the  12  months  provided  for 
by  the  paper;  and,  without  an  election  on 
his  part  there  can  be  no  question  that  the 
note  fell  due  4  months  from  its  date,  and  the 
holder  was  entitled  to  bring  suit,  subject  If 
at  all,  to  his  demand  for  the  stipulated  ex- 
tension. His  plea,  then,  tenders  no  defense. 
But  we  cannot  regard  this  as  a  condition  so 
material  to  the  promise  of  the  maker  as  to 
defeat  a  recovery  without  both  plea  and 
proof  of  the  exercise  of  the  election.  We 
think  the  present  case,  under  Its  peculiar 
facts  and  circumstances,  Justifies  the  appli- 
cation of  the  rule  laid  down  In  the  authori- 
ties which  have  been  cited.  The  force  and 
effect  of  such  a  condition  and  of  such  an 
alteration  are  discussed  in  State  v.  Stratton, 
27  Iowa,  420.  That  authority,  with  many 
others,  undoubtedly  recognizes  the  rule  to 
be  different  In  those  cases  where  the  condi- 
tion in  no  manner  affects  the  legal  charac- 
ter of  the  instrument,  or  gives  It  any  differ- 
ent effect  or  any  new  operation.     We  should 


so  regard  the  condition  attached  to  this  note, 
even  though  it  had  been  executed  by  Rabb 
Bros.  It  was  not  an  absolute  promise  that 
the  note  was  to  be  extended  for  12  months, 
neither  did  It  make  the  note  executed  by 
Mater  a  12  months',  as  contradistinguished 
from  a  4  months',  Instrument.  The  most 
that  can  be  contended  for  it  is  that  It  gives 
an  option,  which  In  no  manner  affects  the 
original  promise,  and  without  a  demand  at 
the  time  required  by  the  terms  of  the  origi- 
nal note,  as  well  as  by  the  terms  of  the  ex- 
tension, left  the  note  unimpeachable  In  the 
hands  of  a  bona  fide  bolder.  When  the  ap- 
pellant failed  to  both  plead  and  prove  the 
exercise  of  his  privilege,  be  lost  the  right  to 
defend  because  of  the  alteration. 

Aside  from  this  consideration,  there  Is  an- 
other already  suggested,  which  la  equally 
controlling.  The  condition  was  no  part  of 
the  note.  It  was  not  executed  by  Mater, 
nor  was  bis  note  executed  on  that  condition. 
The  agreement  was  not  executed  by  the 
payees,  but  by  an  agent  who  had  no  au- 
thority to  make  It;  and  it  was  therefore 
nugatory.  Had  It  remained  at  the  bottom 
of  the  instrument  the  purchaser  of  the  pa- 
per before  maturity  would  have  taken  good 
title,  unless  Mater  could  plead  and  prove 
Dick's  authority  to  execute  It  In  our  Judg- 
ment the  memorandum  was  not  the  agree- 
ment of  the  payees.  The  condition,  there- 
fore, whatever  it  may  have  been,  or  how- 
ever it  may  have  been  construed,  In  no  man- 
ner tended  to  modify  or  control  the  original 
promise,  and  the  note  signed  remained  a 
promise  to  pay  within  four  months,  and, 
when  indorsed  and  delivered,  became,  like 
any  other  commercial  obligation,  unimpeach- 
able, because  of  any  matters  pleaded  or 
proven.  We  therefore  conclude  that  the  con- 
dition attached  to  the  note  was  not  of  the 
class  called  "material"  by  the  books,  even  in 
those  cases  which  adjudge  an  altered  noie 
unenforceable  against  the  maker,  regardless 
of  his  negligence.  The  Judgment  is  right, 
and  ought  to  be  affirmed.     Affirmed. 


(8  Colo.  App.  346) 

PHILLIPS  et  aL  t.  OORBIN  et  al. 
(Court  of  Appeals  of  Colorado.     Sept  14,  1896.) 

ANNEXATION!— RbGULARITT  OF  ElBOTIOJI — RBVIBW 
— QUAMFICATIOX  OP  VOTBKS. 

1.  Under  Sess.  Laws  1885,  p.  168,  author- 
izing appeals  to  the  district  court  from  final 
judgments  of  the  county  court,  an  appeal  lies 
to  it  from  the  findinfr  of  the  county  court  un- 
der Act  1893,  i  8,  declaring  that  the  county 
court  shall  examine  the  report  of  annexation 
proceedings,  aad  hear  evidence  concerning  the 
regularity  or  irregularity  of  the  proceedings,  and, 
if  satisfied  that  the  proceedings  are  regular, 
shall  approve  the  report. 

2.  The  qualification  prescribed  by  Act  1893, 
i  5,  for  a  voter  at  an  election  for  annexation, 
that  he  be  a  "duly  qualified  voter  in  the  election 
precinct"  does  not  require  that  he  be  register- 
ed. 

3.  Under  Act  1893,  J  5,  prescribing  as  a  qual- 
ification tor  voting  at  an  election  for  annexation 
that  the  person  "shall  have  in  the  year  next 
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preceding  said  election,  paid  a  property  tax  in 
said  town  or  city,"  payment  of  tax  lor  any 
year  is  not  sufScient;  it  appoaring  later  in  the 
same  section  ttiat  it  is  the  "tax  for  such  pre- 
ceding year." 

4.  Under  Gen.  St.  §  1272,  declaring  that  "all 
judges  ot  election  shall  on  being  npimintcd  hold 
their  office  for  a  year  or  until  their  successors 
are  appointed,  and  shall  serve  at  all  special  elec- 
tions during  their  term  of  office,"  special  judges 
cannot  legally  be  appointed  while  the  regular 
judges  are  in  office,  to  hold  a  special  election, 
and  an  election  held  by  special  judges  so  ap- 
pointed is  void. 

5.  A  provision  of  an  ordinance  for  election  on 
the  question  of  annexation  of  a  town  to  a  city, 
that  the  ballots  be  prepared  according  to  the 
provisions  of  the  Australian  ballot  law,  conflicts 
with  section  2  ot  such  ballot  law,  providing  that 
it  shall  not  apply  to  "any  special  election  at 
which  no  persont  are  to  be  voted  for,"  and  also 
with  Act  1893,  *  0,  in  regard  to  annexation,  de- 
claring that  all  ballots  cast  in  pursuance  of 
this  act  shall  be  'For  annexation  or  'Against 
annexation'  and  shall  be  deposited  in  a  separate 
ballot  box  and  for  that  purpose  only." 

6.  Whether  bias  on  the  part  of  the  trustees  of 
a  town  and  their  appointees  existed,  and  was 
carried  to  the  extent  of  preventing  a  fair  dec- 
laration of  the  wishes  of  the  majority  in  an  elec- 
tion on  the  question  of  annexation  (which,  if  a 
fact,  would  vitiate  the  election),  is  a  question 
for  the  district  court,  on  appeal  from  the  finding 
of  the  county  court  on  the  question  of  the  reg- 
ularity of  the  annexation  proceeding. 

Error  to  district  court,  Arapahoe  county. 

John  J.  Phillips  and  others  petitioned  for  an 
election  to  annex  the  town  of  Colfax  to  the 
city  of  Denver.  Llewellyn  E.  Gorbin  and  oth- 
ers contested  the  election,  and  appealed  to 
the  district  court,  which  held  the  proceedings 
In  the  election  Irregular.  Petitioners  bring  er- 
ror.    Affirmed. 

This  is  a  controversy  over  the  result  of  a 
q>eclal  election  held  in  the  town  of  Colfax  on 
the  6th  day  of  November,  1894,  to  determine 
whether  the  town  of  Colfax  should  be  dissolv- 
ed, and  the  territory  annexed  to  the  city  of 
Denver.  On  October  1,  1894,  plaintiffs  In  er- 
ror, 38  in  number,  signed,  and  filed  In  the 
county  court,  a  petition  asking  for  an  order  re- 
quiring the  trustees  of  the  town  of  Colfa^  to 
call  an  election,  and  submit  the  question  of 
annexation  to  the  voters.  Tbe  order  was 
made.  The  mayor  and  trustees  met,  and  pass- 
ed an  ordinance  providing  for  an  election,  and 
tbe  submission  of  the  question.  Notice  of  the 
election  was  published  in  a  newspaper,  and 
also  posted  in  public  places.  Tbe  result  of 
such  election  was  reported  to  be  77  votes  for 
annexation,  and  64  against.  Defendants  in  er- 
ror were  opposed  to  annexation,  and  contested 
tbe  validity  of  the  election.  A  trial  was  had 
to  tbe  coimty  court,  resulting  hi  a  decree  as 
follows:  "The  above-entitled  matter  coming 
on  to  be  heard  this  day  by  the  court,  upon  the 
report  of  John  L.  King,  mayor,  attested  by 
Maggie  Ramsden,  town  clerk  and  recorder  for 
the  town  of  Colfax,  Colorado,  and  filed  herein, 
the  same  being  a  report  of  certain  proceed- 
ings had  In  pursuance  of  the  order  of  this 
court  made  on  tbe  1st  day  of  October,  A.  D. 
18SH,  in  said  matter;  and  it  appearing  from 
said  report  that  in  pursuance  of  said  order  a 
special  election  was  called  and  held  in  tbe 
v.46p.no.3 — 15 


town  of  Colfax  aforesaid  on  tbe  6tb  day  of 
November,  A.  D.  1894,  for  the  purpose  of  sub- 
mitting and  determining  tbe  question  whether 
tbe  town  of  Colfax  aforesaid  should  be  dis- 
solved, and  the  territory  included  therein  an- 
nexed to  the  city  of  Denver  aforesaid,  and 
that  at  said  election  seventy-seven  ballots  were 
cast  'For  annexation,'  and  sixty-fonr  ballots 
were  cast  'Against  annexation,'  and  that  tbe 
returns  of  said  election  were  duly  made  and 
canvassed  as  required  by  law,  with  the  above 
result;  and  it  further  appearing  from  tbcr  cer- 
tificate of  the  town  clerk  and  recorder  of  tbe 
town  of  Colfax  aforesaid  that  due  notice  of 
said  election  was  given  as  by  law  provided, 
and  that  the  court  having  heard  and  consid- 
ered the  evidence  now  submitted  concerning 
the  regularity  or  irregularity  of  said  proceed- 
ings, and  being  now  sufilciently  advised  la 
tbe  premises:  It  Is  therefore  ordered,  ad- 
judged, and  decreed  that  all  proceiedings  in 
pursuance  of  said  ordei  of  this  court  were  and 
are  regular,  and  said  proceedings  and  report 
should  be,  and  the  same  are  hereby,  approved, 
and  that  by  virtue  of  said  proceedings,  and  of 
this  order  and  decree,  the  town  of  Colfax  afore- 
said Is  dissolvpd,  and  the  territory  included 
within  the  boundaries  of  the  town  of  Colfax 
aforesaid  Is  annexed  to,  and  a  part  of,  the 
city  of  Denver."  Contestants  appealed  to  the 
district  court,  where  an  extended  trial  was 
had  to  the  court,  a  jury  having  been  waived, 
resulting  In  the  following  order  and  decree  on 
March  21,  1895:  "This  cause  coming  on  to  be 
heard  this  day  by  the  court  upon  the  report 
of  the  mayor  and  clerk  of  the  town  of  Colfax, 
showing  the  result  of  the  special  election  held 
in  the  town  of  Colfax  on  November  6,  1894, 
upon  the  question  of  annexation  of  tbe  said 
town  to  the  city  of  Denver,  and  upon  the  evi- 
dence, and  upon  the  protest  heretofore  made 
by  the  protestants  therein,  and  the  several 
amendments  thereto,  and  the  several  answers 
of  th^  original  petitioners  and  of  the  town  of 
Colfax  aforesaid,  and  upon  the  evidence  here- 
tofore produced  In  open  court,  and  upon  the 
arguments  of  counsel,  and  the  court  being  now 
sufficiently  advised  In  the  premises,  it  is  or- 
dered, adjudged,  and  decreed  that  the  proceed- 
ings in  the  matter  in  said  election  were  and 
are  Irregular,  and  that  said  report  should  be, 
and  the  same  is  hereby,  disapproved  by  the 
court.  Geo.  W.  Allen,  Judge."  From  which 
an  appeal  was  prosecuted  to  thls.court. 

P.  A.  Williams  and  G.  Q.  Richmond,  for 
plaintiffs  in  error.  George  N.  Uurd  and  D. 
3.  Davles,  for  defendants  in  error. 

BEED,  P.  J.  (after  stating  the  facts).  The 
first  contention  of  plaintiffs  in  error  is, that 
the  district  court  had  no  jurisdiction,  and  con- 
sequently the  proceedings  and  decree  of  that 
court  were  void.  We  can  find  nothing  in  the 
record,  abstract,  or  brief  of  plaintiffs  In  er- 
ror, to  show  that  any  objection  was  made  to 
the  jurisdiction  In  tttk  district  court  by  the 
plaintiffs.     They    appeared,    and    subjected 
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themselves  to  its  Jurisdiction,  without  protest 
or  suggestion,  even,  and  participated  in  ail 
pertaining  to  tlie  trial,  and  the  jurisdiction  is 
first  called  in  question  in  this  court.  Al- 
though a  waiver  or  failure  to  raise  the  ob- 
jection in  the  lower  court  would  not  confer 
Jurisdiction  where  it  did  not  exist  by  the  law, 
yet  good  faith  to  the  court  would  require  that 
it  should  be  raised,  so  that  the  court  would 
have  an  opportunity  of  determining  it.  Coun- 
sel should  not  submit  to  the  Jurisdiction  with- 
out question,  and  adopt  the  finding  and  con- 
clusion if  satisfactory,  and  reject  it  if  unsat- 
isfactory. In  section  11,  art.  6,  of  the  con- 
stitution it  is  declared,  "The  district  court 
shall  have  original  jurisdiction  in  all  causes 
both  in  law  and  equity  and  such  appellate  ju- 
risdiction as  may  be  conferred  by  law."  It  is 
provided  in  the  Acts  of  1885  (Sess.  Laws 
1885,  p.  158),  "Appeals  may  be  taken  to  the 
district  court  of  the  same  county,  from  all 
final  judgments  and  decrees  of  the  county 
court,  except  judgments  by  confession,  by  any 
person  aggrieved,"  etc.  In  section  8  of  the 
act  of  1893,  In  regard  to  annexation,  after 
stating  the  preliminary  requirement,  it  is  de- 
clared, "The  court  [county  court]  shall  ex- 
amine the  report  and  hear  any  evidence  that 
may  be  offered  concerning  the  regularity  or 
Irregularity  of  the  proceedings,  and  if  satis- 
fled  that  the  proceedings  are  regular  shall  ap- 
prove the  report."  Original  Jurisdiction  to  de- 
termine the  regularity  of  the  proceeding  Is 
conferred  upon  the  county  court.  The  stat- 
utes provide  for  a  legal  contest,  to  be  deter- 
mined upon  the  evidence,  and  the  finding 
either  for  or  against  the  r^:ularity  Is  a  judg- 
ment, and,  as  far  as  that  court  Is  concerned, 
Is  final.  It  may  be  that  that  court  Is  the  only 
one  that  has  original  jurisdiction  of  such  a 
contest,  but  that  Is  a  question  we  are  not  call- 
ed upon  to  decide.  The  legal  character  of  the 
finding  of  the  county  court  upon  such  contest 
is  defined,  and  placed  beyond  contest,  by  Mar- 
tin V.  Simpkins,  20  Colo.  438,  38  Pac.  105)2, 
where  it  Is  declared  that  such  proceeding  Is  a 
Judicial  pi-oceedlng,  and  the  finding  of  the 
county  comt  a  final  Judgment,  to  which  a  writ 
of  error  will  He  to  the  supreme  court.  The 
finding  and  defining  the  character  of  the  re- 
sult by  the  supreme  court  greatly  simplify  the 
examination  of  the  question.  When  the  act, 
of  1893,  concerning  annexation,  was  passed, 
the  act  of  1885,  providing  the  appellate  Juris- 
diction of  the  district  court,  was  in  force;  and, 
this  class  of  cases  not  having  been  taken  out 
of  its  provisions  by  special  enactment,  the 
provision  Is  not  repealed,  either  directly  or  Im- 
pliedly. Nor  is  there  any  such  incompatibil- 
ity that  both  cannot  stand.  The  judgment 
being  final,  as  declared  by  the  supreme  court, 
and  not  being  a  Judgment  by  confession,  but 
by  adjudication,  an  appeal  will  lie  to  the  dis- 
trict court,  as  In  other  cases  under  the  gen- 
eral statute.  That  the  proceeding  and  review 
In  the  district  court  are  by  a  trial  de  novo 
does  not  divest  it  of  its  appellate  Character, 
and  we  are  clearly  of  the  opinion  that  the 


district  court  had  Jurisdiction  upon  appeal; . 
and,  under  the  decision  of  Martin  v.  Simp- 
kins,  the  citizens  and  taxpayers,  feeling  them- 
selves aggrieved,  were  legal  parties  to  prose- 
cute an  appeal.  The  language  of  the  statute 
providing  for  annexation  Is  peculiar:  "The 
court  shall  examine  the  report  and  hear  any 
evidence  that  may  be  offered  concerning  the 
regularity  or  irregularity  of  the  proceedings 
and  if  satisfied  that  the  proceedings  are  regu- 
lar shall  approve  the  report."  The  finding 
must,  upon  the  trial,  be  a  conclusion  deduced 
from  the  law,  the  facts,  and  all  the  circum- 
stances. In  a  close  contest  any  refusal  of 
proper  votes,  or  receipt  of  improper  votes, 
might  cause  an  irregularity.  Also  any  par- 
tisan action  or  bias  of  those  having  the  elec- 
tion in  charge,  that  Infiuenced  the  election  and 
prevented  a  fair  expression  of  the  wishes  of 
the  majority  of  the  legal  voters,  would  work 
an  irregularity.  The  court,  after  a  patient 
and  exhaustive  trial,  concluded  that  the  pro- 
ceeding had  been  irregular.  In  some  respects 
he  held  the  proceeding  Illegal.  We  have  no 
means  of  knowing  how  far  such  conclusion 
was  infiuenced  by  the  law,  and  how  far  by 
facts. 

Section  5  of  the  act  In  regard  to  annexation, 
in  plain  and  unmistakable  language,  pre- 
scribes the  qualifications  necessary  to  con- 
stitute a  legal  voter:  "(1)  The  person  offering 
the  same  shall  be  a  duly  qualified  voter  in 
the  election  precinct  in  which  he  offers  to 
vote  and  entitled  to  vote  in  such  precinct  at 
said  election.  (2)  Shall  have,  In  the  year  next 
preceding  said  election  paid  a  property  tax  In 
said  town  or  city."  The  law  Is  a  special  stat- 
ute providing  for  such  an  election,  and  pre- 
scribing the  qualifications  of  those  entitled  to 
participate.  While  it  must  be  strictly  pursued, 
strict  compliance  with  its  provisions  is  all 
tliat  can  be  legally  required.  It  cannot  be 
added  to,  or  made  more  onerous,  by  provisions 
referring  only  to  general  elections.  The  dis- 
trict court  found  that  the  votes  of  parties 
were  refused  because  the  voters  were  not  reg- 
istered. No  registry  was  required  by  the  stat- 
ute. Registry  was  not  necessary  to  render 
the  person  applying  a  properly  qualified  voter 
in  his  precinct  I  have  always  regarded  the 
fact  of  registry  as  an  evidence  of  the  proper 
qualification  of  the  applicant  to  vote,  as  the 
conclusion  of  some  former  investigation. 
While  It  affords  such  evidence.  It  is  not  con- 
clusive. The  vote  of  a  registered  person  may, 
upon  proper  showing,  be  legally  refused. 
The  law  provides  a  course  of  procedure 
whereby  a  person  not  registered  can  compel 
the  receipt  of  his  ballot.  Hence  registry  Is 
not.  In  this  case,  a  condition  precedent  to  the 
right  to  vote,  but  only  evidence  of  such  right, 
where  the  vote  Is  unchallenged.  There  being 
In  the  special  act  nothing  to  require  registry, 
the  refusal  to  receive  the  votes  of  those  other- 
wise qualified  under  the  law  was  illegal,  and 
Imposed  a  qualification  and  duty  not  required 
by  the  statute. 

The  statute  in  regard  to  taxpaying  as  a  pre- 
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requisite  to  the  right  to  vote  Is  plain  and  un- 
ambiguous. It  is,  "And  in  addition  thereto, 
shall  have,  in  the  year  preceding  said  election 
paid  a  property  tax  in  said  town  or  city." 
This  of  Itself  does  not  specify  that  it  must 
hare  been  tlie  tax  of  the  last  preceding  year, 
but  later  in  the  same  section  it  affirmatively 
appears  that  the  intention  of  the  legislature 
was  that  it  should  be  the  tax  of  such  year. 
The  language  is,  "That  the  person  so  offering 
to  vote  had  paid  such  tax  (or  such  preceding 
year."  The  court  found  from  the  evidence 
that  parties  not  duly  qualified  by  paying  the 
taxes  of  the  preceding  year  had  been  allowed 
to  vote.  Such  being  the  fact,  such  votes  were 
invalid,  and,  if  sufDdent  In  number,  would 
vrork  a  serious  irregularity,  defeating  the  will 
of  the  legal  majority. 

It  appears  from  the  evidence  that  the  special 
election  was  held  upon  the  same  day  as  the 
general  election,  but  was  separate  and  dis- 
tinct, and  that  the  officers  presiding  and  con- 
ductUig  such  election  were  specially  appointed 
for  that  purpose  by  the  trustees  in  th^  ordi- 
nance providing  for  the  election,  and  a  place 
for  holding  such  election,  separate  and  apart 
from  the  general  election,  was  designated. 
It  is  contended  by  counsel  that  the  town  trus- 
tees had  no  power  to  appoint  special  Judges 
to  hold  such  election.  The  general  statute  pro- 
vides for  the  appointment  of  Judges  of  elec- 
tion In  each  precinct  of  the  county.  The  power 
and  duty  are  conferred  upon  the  county  com- 
missioners. Section  1272,  Gen.  St.,  Is  as  fol- 
lows: "All  Judges  of  election  shall  on  being 
appointed  hold  their  office  for  one  year  or  until 
their  successors  are  appointed,  and  shall  serve 
at  all  special  elections  during  their  term  of 
office."  That  duty  had  been  performed,  and 
power  to  appoint  was  exhausted.  The  stat- 
ute provides  a  method  whereby  the  qualified 
voters  present  at  any  election  may  fill  any  va- 
cancy, but  I  can  find  no  statute  authorizing 
either  town  trustees  or  voters  to  create  a  board. 
The  power  is  Impliedly  n^atived  by  the  stat- 
ute providing  that  the  three  appointees  shaU 
serve  at  all  special  elections.  Our  conclusion 
la  that  the  trustees  had  no  power  to  create  a 
board  of  Judges,  by  ordinance  or  otherwise, 
and  that  the  persons  who  conducted  such 
special  election,  not  having  been  legally  ap- 
pointed, had  no  power  to  act,  and  the  election 
was  void,  irr^ular,  and  Illegal. 

The  ordinance  authorizing  the  election, 
among  its  other  provisions,  contains  the  fol- 
lowing: "Said  ballots  to  be  prepared  in  ac- 
cordance with  the  provisions  of  an  act  of  the 
general  assembly  of  the  state  of  Colorado  en- 
titled 'An  act  In  relation  to  elections,  defining 
offenses  against  the  same  and  prescribing  pun- 
ishments thereof,'  approved  March  2Gth,  1892." 
This  was  an  attempt  to  apply  the  Australian 
ballot  law,  when  by  such  act  the  election  to 
be  held  was  specially  exempted  from  the  oper- 
ation of  that  law:  "Sec.  2.  This  chapter  shaU 
not  apply  to  any  election  for  school  officers 
held  at  any  time  other  than  a  regular  election 
for  state,  county  or  city  officers,  nor  to  any 


special  dectlon  at  which  no  persons  are  to  be 
voted  for,  for  any  city,  covmty  or  state  office." 
The  provision  of  the  ordinance  is  also  In  direct 
conflict  with  section  6  of  the  statute  In  regard 
to  annexation,  which  declares,  "All  ballots 
cast  in  pursuance  of  this  act  shall  be  'For  an- 
nexation* or  'Against  annexation'  and  shall  be 
deposited  In  a  separate  ballot  box  and  for  that 
purpose  only."  The  statute  prescribes  the  only 
method  in  which  the  ballots  could  be  prepared; 
evidently  two  elniple  tickets,— one  for,  the  oth- 
er against,  annexation.  There  was  nothing  to 
which  the  ordinance  for  preparation  of  ballots 
could  apply,  and  the  attempt  to  apply  the 
general  election  law  could  only  result  in  con- 
fusion, and  an  Impediment  amounting  to  an 
Irregularity. 

In  the  pleadings,  bias,  and  an  attempt  on  the 
part  of  the  trustees  and  their  appointees  to  Il- 
legally force  and  compel  a  result  In  favor  of 
annexation,  are  strongly  charged,  and  much 
evidence  was  taken  to  establish  the  charges 
and  rebut  them.  Like  all  other  questions  of 
fact,  where  the  evidence  Is  conflicting  the  find- 
ing of  the  district  court  Is  conclusive  upon 
this.  Whether  such  bias  existed,  and  was  car- 
ried to  the  extent  of  preventing  a  fair  decla- 
ration of  the  wishes  of  the  majority,  was  a 
question  peculiarly  within  the  province  of  the 
district  court;  and,  if  the  facts  as  charged 
were  found  to  have  existed,  it  would  amount 
to  an  irregularity  that  would  vitiate  the  elec- 
tion. For  reasons  stated,  we  are  clearly  of 
the  opinion  that  the  election  was  Irregular 
and  void.  As  a  new  election  will  undoubted- 
ly be  called,  and  the  question  again  submitted, 
we  have  found  It  necessary  to  discuss  the  dif- 
ferent questions  presented  by  counsel,  to  pre- 
vent the  recurrence  of  former  errors  and  Ir- 
regularities. The  Judgment  of  the  district 
court  will  be  affirmed.    Affirmed. 


(8  Colo.  App.  308) 
RICHARDSON  DRUG  CO.  et  al.  v. 
DUNAGAN. 
(Court  of  Appeals  of  Colorado.    Sept.  14,  1896.) 
Novation — WhatConstitutbs—Attobskt— Pow- 
er TO  Bind  Client  — Jodoment  — When 
Set  Aside  or  Enjoined. 

1.  Where  the  purchnser  of  a  stock  of  goods 
agrees  to  pay  all  outstanding  indebtedness  of 
the  seller,  and  a  creditor  of  the  seller  agrees  "to 
present  its  account  for  goods"  to  the  purchaser, 
there  is  no  substitution,  and  the  seller  remains 
liable  to  such  creditor. 

2.  Where  the  purchaser  of  a  stock  of  goods 
agrees  to  assume  the  seller's  debts,  the  attor- 
neys of  the  seller's  creditor,  who  have  an  ac- 
count for  collection,  have  no  power  to  release 
such  seller,  and  agree  to  look  to  such  purchaser 
for  payment  of  tlie  account,  in  the  absence  ol 
express  authority. 

3.  A  judgment  will  not  be  set  aside  where  on 
a  new  trial  the  judgment  must  be  the  same. 

Error  to  district  court,  Arapahoe  cqunty. 

Action  by  Jesse  J.  Dunagan  against  the 
Richardson  Drug  Company  and  J.  Miller  to  set 
aside,  and  enjoin  the  enforcement  of,  a  Judg- 
ment in  favor  of  defendant  company  against 
plaintiff  and  defendant  Miller.     From  a  de- 
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cree  to  favor  of  platotlff,  defendants  bring  er- 
ror.    ReTersed. 

This  was  a  suit  in  equity  brought  by  de- 
fendant to  error  to  restrato  the  collection  of  a 
Judgment  obtatoed  by  plaintitG  in  error  for 
J574.03,  October  23,  1888.  Platotiff,  a  whole- 
sale drug  concern  to  St.  Louis,  sold  to  Duna- 
gan  &  Miller,  engaged  In  drug  business  in 
Denver,  a  bill  of  goods,  for  which  the  suit 
was  brought.  After  contracting  the  debt  to 
question,  Dunagan  &  Miller  sold  and  trans- 
ferred the  stock  and  business  to  Miller  &  Ben- 
son, after  which  it  was  successively  sold  to 
two  or  three  other  parties,  ending  with  the 
Jones  Drug  Company.  It  is  alleged  in  the 
complaint  that  Miller  &  Benson,  as  a  "i>art  of 
the  consideration  of  the  purchase,  assumed 
the  outstanding  obligations  of  Dunagan  &  Mil- 
ler, tocludtog  all  indebtedness  to  Richardson 
Drug  Company,  and  each  successive  purchaser 
did  the  like;  that,  at  the  time  of  the  transfer 
of  Dunagan  &  Miller  to  Miller  &  Benson,  the 
Richardson  Drug  Company  was  toformed 
thereof,  and  agreed  to  present  its  account 
against  Dunagan  &  Miller  to  said  new  firm  of 
Miller  &  Benson,  and  to  look  to  said  new  firm 
for  payment."  The  same  allegation  is  made 
in  regard  to .  each  of  the  subsequent  sales. 
Then  follows:  "That  thereby  Dunagan  &  Mil- 
ler were  released  from  liability,  and  It  was 
the  duty  of  Richardson  Drug  Company  to  look 
to  Miller  &  Benson,  and  said  vendees,  suc- 
cessively, for  payment  of  any  liability  of  Dim- 
agan  &  Miller  to  Richardson  Drug  Company." 
The  debt  remaining  unpaid,  suit  was  brought 
against  Dunagan  &  Miller,  who  allowed  judg- 
ment by  default,  aLd  the  present  suit  to  equity 
was  brought  to  restrain  the  collection. 

The  grounds  upon  which  the  complainant 
based  his  right  to  equitable  relief  are  stated 
to  the  complaint  as  follows:  "That  Sampson 
&  Mlllett  were  attorneys  of  record  for  plain- 
tiff, iiaving  full  charge  of  said  suit.  That  on 
August  29,  1888,  and  withto  time  to  answer, 
plaintiff,  by  its  said  attorneys,  executed  and 
delivered  to  Dunagan  its  writtog,  as  follows: 
'Know  all  men  by  these  presents,  that  we 
hereby  agree  to  hold  J.  J.  Dunagan  and  J. 
Miller  harmless  from  any  judgment  we  may 
now  recover  against  them  in  suit  pending  in 
district  court;  they  agreeing  to  co-operate  with 
us  in  every  way  possible,  under  advice  of  our 
attorneys,  to  ultimately  recover  this  money 
from  Jones,  who  by  his  agreement  Is  justly 
entitled  to  pay  the  same.  [Signed]  Ricliard- 
son  Drag  Company,  per  San^son  &  Mlllett, 
Attorneys.'  That  on  August  29,  1888,  Rich- 
ardson Drag  Company  admitted  that  Dunagan 
&  Miller  were  not  liable  for  said  indebtedness, 
and  represented  to  Dunagan  &  Miller  that,  as 
a  matter  of  law,  it  was  necessary  to  brtog 
said  action  in  manner  as  then  brought,  so  as 
to  obtain  judguient  against  persons  originally 
liable,  and  that  thereafter  this  judgment 
should  be  made  the  basis  of  successive  judg- 
ments against  Miller  &  Benson  and  said  ven- 
dees;  that  Richardson  Drug  Company  would 


not  undertake  to  collect  any  judgment  so  ob- 
tained against  Dunagan  &  Miller,  but  would 
only  use  It  as  a  basis  for  subsequent  judg- 
ments, so  as  to  collect  the  same  from  Jones 
Drag  Company.  That  Richardson  Drag  Com- 
pany represented  to  Dunagan  &  Miller  that, 
if  they  would  permit  judgment  to  go  by  de- 
fault, Dunagan  &  Miller  should  be  held  barm- 
less  on  account  thereof.  That,  relying  upon 
said  representation,  Dunagan  &  Miller  did  not 
make  defense,  but  permitted  judgment  to  be 
taken  by  default,  October  23,  1888,  for  $574.03 
and  costs.  That  September  20,  1889,  execu- 
tion was  issued,  and  returaed  unsatisfied  De- 
cember 18,  1889.  That  on  Febraary  25,  1890. 
an  alias  execution  was  Issued,  and  returaed 
unsatisfied  June  28,  1890.  That  at  all  times 
plaintiff  had  property  to  said  county  subject 
to  execution,  which  Richardson  Drug  Com- 
pany well  knew.  That  execution  was  again 
issued  April  16,  1892,  and  Is  now  to  hands  of 
sheriff  of  Arapahoe  county,  to  and  by  which 
the  sheriff  Is  commanded  to  make  of  the  prop- 
erty of  Dunagan  &  Miller  said  Judgment,  with 
costs  and  toterest  That,  notwithstanding 
agreement  of  said  drug  company,  and  all  facts 
hereinbefore  alleged,  plaintiff  Is  threatening  to 
cause  said  execution  to  be  levied  upon  the 
property  of  platotlff,  and,  unless  restrained  by 
writ  of  Injunction,  said  levy  will  be  made. 
That  plaintiff  Is  engaged  in  drag  business  in 
Denver.  That  a  levy  upon  the  merchandise  in 
said  business  would  close  the  business  of  plain- 
tiff, and  cause  great  and  irreparable  damage, 
the  exact  amount  whereof  could  not  be  esti- 
mated. That  said  judgment,  standing  unsat- 
isfied upon  the  records  of  said  county,  with 
the  unjust  claim  of  plaintiff  therein,  is  caus- 
ing constant  damage  to  plaintiff,  through  in- 
jury to  his  credit  Tliat  at  all  times  stoce 
August  29,  1888,  plaintiff  and  Miller  have 
been  ready  and  willing  to  furnish  any  aid  in 
their  power  to  drag  company  .to  collect  said 
judgment  from  Jones  Drag  Company,  and 
have  communicated  such  wiiltagness  to  plain- 
tiff and  its  attorneys.  That  defendant  Miller 
is  not  now  in  Arapahoe  coimty,  and  iiis  where- 
abouts are  unknown  to  plaintiff,  wherefore 
plaintiff  makes  Miller  a  party  defendant.  De- 
mand for  Judgment;  for  a  temporary  writ  of 
injunction,  restraining  Richardson  Drag  Com- 
pany and  the  sheriff  from  proceeding  with  the 
levy  of  said  execution,  and  attempting  to  col- 
lect said  Judgment,  imtil  further  order  of 
court;  that  It  be  decreed  that  plaintiff  is  not 
Indebted  to  Richardson  Drag  Company  on  ac- 
count of  said  demand;  and  that  said  judgment 
be  set  aside,  and  for  naught  held;  for  costs 
of  suit,  and  all  other  prop^  relief." 

A  temporary  injunction  was  granted,  re- 
straining the  collection  of  the  judgment,  aft- 
er which  the  defendant  (platotlff  to  error) 
filed  the  following  answer:  "Denying  that 
Richardson  Drag  Company  executed  or  de- 
livered the  writing  set  forth  In  complaint. 
Alleges  that  defendants  have  no  knowledge 
as  to  whether  or  not  Sampson  &  Mlllett  exe- 
cuted or  delivered  such  writing,  but  that  if 
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thoy  did  It  was  done  without  warrant,  au- 
thority, knowledge,  or  consent  of  Richanl- 
son  Drug  Company,  and  without  considera- 
tion to  Richardson  Drug  Company,  or  any 
one  for  It.  Alleges  that  as  to  whether  or 
not  Danagan  &  Miller  sold  their  business  and 
stock  to  Miller  &  Benson,  and  as  to  whether 
or  not  Miller  &  Benson  assumed  anv  of  the 
obligations  of  Dunagan  &  Miller  to  Richard- 
son Drug  Company,  and  as  to  whether  or  not 
Miller  &  Benson  sold  their  business  and 
stock  to  Jones,  Rogers  &  Co.,  and  as  to  wheth- 
er Jones,  Rogers  &  Co.  agreed  to  pay  out- 
standing liabilities  of  Miller  &  Benson  to 
Bichardson  Drug  Company,  and  as  to  wheth- 
er or  not  Jones,  Rogers  &  Co.  sold  said  busi- 
ness to  George  A.  &  Charles  Jones,  and  as  to 
whether  or  not  George  A.  &  Charles  Jones 
sold  to  Jones  Drag  Company,  and  as  to  wheth- 
er or  not  each  of  said  vendees  agreed  to  pay . 
outstanding  indebtedness  of  Its  vendor,  de- 
fendants have  not  knowledge,  or  informa- 
tion upon  which  to  base  a  belief.  Denies 
that,  at  time  of  transfer  to  Miller  &  B^ison, 
Richardson  Drug  Company  was  informed 
thereof,  or  of  agreement  of  Miller  &  Benson 
to  assume  indebtedness  from  Dunagan  & 
Miller  to  Richardson  Drug  Company.  De- 
nies that  drug  company  agreed  to  present  its 
account  for  goods  furnished  Dunagan  &  Mil- 
ler to  Miller  &  Benson,  or  to  lo<^  to  Miller  & 
Benson  for  payment.  Denies  that  drug  com- 
pany at'time  of  said  several  transfers  was 
Informed  thereof,  or  agreed  to  present  its 
account  against  Dunagan  &  Miller  to  Miller 
&  Benson,  or  any  successive  vendee.  De- 
nies that  Dunagan  &  Miller  have  been  re- 
leased from  liability.  Denies  that  it  became 
the  duty  of  drug  company  to  look  to  Miller  & 
Benson,  or  any  successive  vendee.  Denies 
that  drug  company  did  present  accounts  for 
any  Indebtedness  of  Dunagan  &  Miller  to 
said  successive  vendees.  Denies  that  Miller 
&  Benson,  or  said  successive  vendees,  have 
paid  any  part  of  said  Indebtedness  of  Dun- 
agan &'  Miller,  and  denies  that  Miller  & 
Benson,  -or  any  successive  vendee,  has  ful- 
filled any  obligation,  or  paid  or  discharged 
said  indebtedness,  of  Dunagan  &  Miller  to 
drug  company.  Denies  that  drug  company 
admitted  that  Dunagan  &  Miller  were  not 
liable  for  said  indebtedness,  and  denies  that 
drug  company  represented  to  Dunagan  & 
Miller  that,  as  a  matter  of  law.  It  was  nec- 
essary to  bring  said  action  as  then  brought, 
so  as  to  obtain  Judgment  against  persons 
originally  liable,  and  that  this  judgment 
should  be  the  basis  of  successive  Judgments 
against  Miller  &  Benson  and  said  vendees. 
Denies  that  drug  company  represented  that 
It  would  not  attempt  to  collect  said  judg- 
ment against  Dunagan  &  Jllller,  but  would 
only  use  it  as  a  basis  of  subsequent  judg- 
lacnts,  so  as  to  collect  from  Jones  Drug  Com- 
pany. Denies  that  drug  company  acknowl- 
edged Jones  Drug  Company  as  vendee  ac- 
tually liable.  Denies  that  drug  company 
1' presented  to  Dunagan  &  Miller  that,  if 


they  would  permit  Judgment  to  go  by  defanlt, 
it  would  be  used  only  for  said  purpose,  and 
Dunagan  &  Miller  held  harmless  thereof. 
Denies  that  Dunagan  &  Miller  relied  upon 
any  such  representation,  or  any  alleged  ad- 
missions of  drug  company.  Denies  each  and 
every  allegation  of  paragraph  9  of  said  com- 
plaint." 

Replication  denying  that  Sampson  &  Mil- 
lett  executed  and  delivered  the  instrument 
in  writing  without  warrant  and  authority  of 
the  drug  company,  and  denying  that  it  was 
without  consideration. 

A  Jury  was  waived;  trial  had  to  the  court; 
decree  for  the  plaintiff  (defendant  iu  error), 
as  follows:  "First,  that  the  temporary  Injunc- 
tion be  made  permanent,  and  the  drug  com- 
pany enjoined  from  enforcing  the  Judgment 
rendered  October  23,  1888,  in  this  court,  the 
same  being  No.  9,762,  for  the  sum  of  $574.03 
and  costs,  and  from  causing  any  process  to 
be  issued  upon  said  Judgment;  second,  that 
the  drug  company  and  sheriff  are  perpetual- 
ly restrained  from  enforcing  the  writ  of  exe- 
cution issued  upon  said  Judgment  April  15, 
1S92,  and  that  the  sheriff  do  return  said  writ 
without  further  proceedings;  third,  that 
plaintiff  may,  within  twenty  days  from  this 
date,  exhibit  his  petition  to  the  court,  to- 
gether with  a  copy  of  his  proposed  answer, 
and,  upon  notice  to  drug  company,  apply  to 
the  court  for  an  order  vacating  said  Judg- 
ment, and  permitting  the  said  Dunagan  & 
Miller  to  answer  upon  the  merits  in  said 
action;  fourth,  costs." 

James  A.  Kilton,for  plaintiffs  in  error.  Wil- 
liams &  Whitford,  for  defendant  ha  error. 

REED,  P.  J.  (after  stating  the  facts).  The 
first  allegation  to  be  considered,  upon  which 
the  plaintiff  based  his  claim  for  relief,  is,  each 
of  said  vendees,  successively,  agreemg  to  pay 
all  outstanding  indebtedness  of  its  vendor; 
"•  ♦  ♦  that  Richardson  Drug  Company, 
at  the  time  of  said  several  transfers,  was  in- 
formed thereof,  and  agreed  to  present  its  ac- 
count for  goods  theretofore  furnished  to  Duna- 
gan &  Miller  to  said  Miller  &  Benson,  and 
each  of  the  successive  vendees;  that  thereby 
Dunagan  &  Miller  were  released  from  liability, 
and  It  was  the  duty  of  Richardson  Drug  Com- 
pany to  look  to  Miller  &  Benson,  and  said  ven- 
dees, successively,  for  payment  of  any  liability 
of  Dunagan  &  Miner  to  Richardson  Drug  Com- 
pany." It  will  be  observed  that  each  of  the 
facts  stated  is  explicitly  denied  in  tlie  answer, 
but  if  admitted,  or  fuUy  established  by  compe- 
tent testimony,  they  are  insuflBcIent  to  operate 
as  a  release,  or  afford  ground  for  equitable  in- 
tervention; and  the  legal  conclusion  of  the 
pleader,  "that  thereby  Dunagan  &  MUler  was 
released  from  liability,"  was  a  mistaken  one. 
The  law  of  novation  or  substitution  seems  so 
elementary,  and  so  generally  understood,  tliat, 
if  the  foregoing  was  not  relied  upon  as  a  re- 
lease, I  should  ask  pardon  for  stating  the  rales 
controlling  it,  and  citing  authority.    In  order 
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to  relieve  Dunagan  &  Miller  from  liability  to 
the  drug  company,  the  three  parties  must  have 
met  and  agreed;  Miller  &  Benson,  and  their 
successors,  must  have  assumed  and  promised 
to  pay  the  debt  of  Dunagan  &  Miller;  the  drug 
company  must  have  accepted  them  in  the  place 
of  Dunagan  &  Miller,  and  released  and  dis- 
charged Dimagan  &  Miller.  Otherwise  there 
was  no  substitution  and  no  consideration.  The 
release  of  Dunagan  &  Miller  would  be  the  con- 
sideration. In  this  case  It  Is  not  claimed  that 
there  was  a  release;  consequently  no  considera- 
tion; hence  no  substitution.  1  Pars.  Cont.  227, 
228;  Poth.  Cont  pt  3,  c.  2,  art  4;  Tatiock  v. 
Harris,  3  Term  R.  174;  Thompson  v.  Percival, 
5  Bam.  &  Adol.925;  Heaton  v.  Augier,7  N.  H. 
397.  The  allegation  In  the  complaint  is  insuf- 
ficient It  is  that  the  "Richardson  Drug  Com- 
pany, at  the  time  of  the  said  several  transfers, 
was  informed  thereof,  and  agreed  to  present  its. 
account  for  goods  theretofore  furnished  to 
Dunagan  &  Miller  to  said  Miller  &  Benson,  and 
each  of  the  successive  vendees;  that  thereby 
Dunagan  &  MlUer  were  released  from  liabili- 
ty." Admitting  It  as  stated,  and  we  have  tne 
fact  that  Miller  &  Benson  agreed  with  Duna- 
gan &  Miller  to  pay  the  debt  of  the  latter  to 
the  Richardson  Drug  Company;  that  the  com- 
pany knew  It  and  agreed  to  present  the  ac- 
count to  It  It  was  a  matter  of  indifference  to 
the  dnig  company  who  paid,  so  that  the  debt 
was  paid;  but  there  being  no  substitution,  and 
no  release,  the  liability  of  Dunagan  &  MlUer 
was  not  extinguished,  nor  in  any  manner  chan- 
ged. The  fact  that  Miller,  of  the  old  firm,  be- 
came a  member  of  the  new  firm,  the  successor, 
in  no  way  changes  the  case.  "When  a  new 
firm  tal^es  upon  itself  the  liabilities  of  the  old, 
and  a  creditor,  with  knowledge  of  that  fact, 
agrees  to  accept  the  new  firm  as  debtor,  and 
release  the  old  firm,"  the  substitution  is  made, 
not  otherwise.  Shaw  v.  McGregory.  105  Ma.«is. 
96;  Silverman  v.  Chase,  90  111.  37.  "Tne  ac- 
ceptance of  the  note  of  an  Individual  partner 
after  dissolution  is  not  enough,  without  an  ex- 
press agreement."  Leabo  v.  Goode,  67  Mo. 
126;  Kountz  v.  Holthouse,  85  Pa.  St  235. 
"There  must  be  an  abscdute  extinguishment  of 
the  original  debt"  Caswell  v.  PeUows,  110 
Mass.  52.  "The  creditor  can  look  to  the  first 
partnership,  in  its  entirety,  unless  he  has  con- 
sented or  agreed  to  release  the  retiring  part- 
ner." Story,  Partn.  §  158;  Cuxon  v.  Chadley, 
3  Barn.  &  C.  591. 

The  next  matter  for  consideration  is  the  pa- 
per claimed  to  be  a  release  to  Dunagan,  given 
by  Sampson  &  Millett,  the  attorneys  of  the 
drug  company,  while  they  were  prosecuting  the 
claim  against  him  U>  Judgment.  The  paper,  if 
auth<»'lzed,  would  operate  as  a  full  releiise  and 
discharge  of  the  judgment,  when  obtained,  and 
of  all  claims  merged  in  it.  The  testimony  in 
regard  to  authority  Is  very  peculiar  and  un- 
satisfactory. Before  It  was  admissible  in  evi- 
dence, special  authority  from  the  drug  com- 
pany, to  its  attorneys,  to  discharge  Dimagan  & 
Miller  from  the  indebtedness,  should  have  been 
shown.    No  authority   whatever   was  shown. 


One  Weller,  as  shown  by  the  evidence,  was 
the  traveling  salesman  of  the  company.  ■  What 
the  extent  of  his  agency  was,  was  not  shown 
clearly.  The  release  and  discharge  of  a  debt- 
or to  the  firm,  without  payment  was  not  with- 
in the  delegated  authority  of  a  travding  sales- 
man, and  must  have  been  specially  conferred. 
It  is  not  claimed  that  Sampson  &  Millett  had 
any  anthorlty  from  the  drug  company  to  release 
Dunagan  &  Miller.  The  only  explanation  of 
the  affair  Sampson  could  give,  when  testifying 
in  the  case,  was:  "The  paper  attached  to  In- 
terrogatories is  In  my  handwriting.  I  did  it 
because  of  communications  received  from  Well- 
er, verbally  and  In  writing,  from  which  I  un- 
derstood It  was  his  desire;  and,  knowing  the 
authority  to  act  for  the  drug  company,  I  sup- 
posed it  was  their  desire  to  hold  Dunagan 
harmless.  I  signed  said  paper,  and  thought  I 
had  full  authority  and  Instrucuons  lo  uo  so. 
Told  Dunagan,  If  he  would  co-operate  with  us 
to  make  claim  out  of  Jones,  we  would  never 
trouble  him  with  the  Judgment  •  •  •  He 
said  If  I  would  give  him  such  paper  he  would 
let  the  Judgment  go,  to  help  us  collect  from 
Jones,  and  otherwise  he  would  file  an  answer 
and  fight  us."  Weller  testified,  denying  any 
knowledge  of  the  paper,  orany  connection  with 
it  He  said :  "Do  not  know  of  any  authority  be- 
ing given  to  Sampson  &  Millett  to  doanything 
about  said  suit,  except  such  as  would  usually 
devolve  upon  attorneys  by  virtue  of  their  gen- 
eral retainer.  Sampeon  &  Millett  had  no  au- 
thority to  sign  name  of  drug  company  to  agree- 
ment to  save  Dunagan  harmless,  as  it  was 
contrary  to  the  policy  of  the  house  to  allow  any 
one  not  a  member  of  the  firm  to  sign  firm  name 
to  any  agreement  I  never  saw  any  such  agree- 
ment *  *  *  No  agreement  was  made  to  re- 
lease any  of  the  parties  until  the  accounts  were 
settled.  I  never  heard  of  such  a  proposition  as 
that  mentioned  in  cross  interrogatory  10.  •  •  * 
Samiwon  &  Millett  asked  me  some  questions, 
at  various  times,  which  I  answered,  but"I  gave 
them  no  authority  to  act  for  St  Louis  house. 
In  fact,  I  had  uo  authority  to  give."  James 
Richardson,  Jr.,  secretary  and  treasurer  of  the 
drug  company,  testified:  "The  drug  company 
never  promised  to  hold  or  save  harmless  DunS' 
gan  &  Miller,  from  said  Judgment.  The  suit 
was  brought  In  district  court  of  Arapahoe  coun- 
ty. Sampson  &  Millett  were  attorneys  or  rec- 
ord for  drug  company.  The  drug  company  nev- 
er authorized  Sampson  &  Millett  to  agree  with 
Dunagan  &  Miller  that  such  Judgment  would 
not  be  enforced,  or  that  they  would  be  held 
harmless.  If  they  permitted  Judgment  to  go 
against  them.  If  Sampson  &  Millett  so  agreed. 
It  was  not  with  the  knowledge  or  consent  of 
drug  company.  •  *  •  The  drug  company 
never  agreed  to  release  Dimagan  &  Miller,  and 
never  presented  said  account  to  Miller  &  Ben- 
son, or  any  alleged  successive  vendees.  Dni^ 
company  never  admitted  that  Dunagan  &  Mill- 
er were  not  responsible  for  payment  thereof, 
and  never  represented  mat  It  would  not  un- 
dertake to  collect  said  Judgment  and  never  ac- 
knowledged that  Jones  Drug  Company  was 
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tbe  vendee  actually  to  promise  to  save  bann- 
less  Dunagan  from  said  judgment  *  *  • 
Sampson  &  MUlett  had  no  authority  to  do  any 
acts  in  suit  against  Dunagan  &  Miller,  except 
such  as  usually  devolve  upon  attorneys  by  their 
general  retainer.  They  bad  no  authority  to 
agree  to  hold  Dunagan  harmless.  If  they  so 
agreed  about  August  29,  1888,  it  was  not  raU- 
fled  by  drug  company." 

There  is  a  rather  peculiar  confusion,  if  not 
shuffling,  shown  by  the  letters  of  the  dif- 
ferent parties.  The  letters  of  the  drug  com- 
pany are  peremptory  and  specific,  to  prose- 
cute the  suit  to  Judgment  against  Dunagan 
&  Miller;  say  nothing  in  regard  to  a  re- 
lease, fvbateyer.  The  paper  purporting  to 
be  a  release,  executed  by  Sampson  &  MUlett, 
was  dated  August  20th.  On  the  17th  of  the 
same  month,  Sampson  &  MUlett  wrote  Wel- 
ler  that  Dunagan  &  Miller  claimed  they  had 
a  release  executed  by  him  for  the  company, 
and  asking:  "Had  you  authority  to  bind 
the  house.  In  the  face  of  their  refusal  to 
agree  to  It,  and  was  there  any  legal  consid- 
eration that  would  make  It  binding?"  In 
letters  of  same  day  to  drug  company,  Samp- 
son &  MUlett  say:  "We  have  always  un- 
derstood this  release  was  signed  by  Weller, 
but  now  they  claim  it  was  signed  by  the 
company.  The  straight  cut  for  you  to  take 
Is  to  sue  Dunagan  &  MlUer.  •  *  *  We 
do  not  know  what  Weller  agreed,  nor  wheth- 
er he  had  authority  to  bind  you.  If  they 
hare  a  legal  release,  the  claim  will  be  de- 
feated on  the  trial."  Although  Sampson  & 
Millett  say  Dunagan  &  Miller  claimed  a  re- 
lease made  by  Weller,  Dunagan,  as  late  as 
♦\e  16;"  o  0  18th  of  .August,  made  no  such 
claim.  OH*- these  dates  he  writes  the  drug 
company  as  follows  (August  16th):  "Since 
writing  you  yesterday,  I  have  had  a  talk 
with  Sampson  &  Millett,  and  they  give  me 
to  understand  that  your  instruction  is  to 
make  that  money  off  of  me  in  that  suit." 
On  tbe  18th:  "Since  writing  you,  I  had  a 
talk  witb  Sampson,  and  he  says  their  in- 
structions are  to  make  me  pay  that  account, 
as  they  know  no  one  else  in  tbe  transac- 
tion." After  that  date,  nothing  in  regard  to 
a  release  appears,  nor  any  letter  from  Wel- 
ler; yet  on  the  29tb  Sampson  executed  the 
release  in  the  name  of  the  company,  "be- 
cause he  thought  Weller  wished  him  to."  It 
is  clear,  not  only  from  the  evidence  of  Rich- 
ardson and  Weller,  but  also  from  the  corre- 
spondence and  attending  circumstances,  that 
Sampson  &  Millett  made  the  release  with- 
out tbe  authority  of  either  the  drug  com- 
pany or  Weller.  Sampson  did  not  testify  to 
any  authority  for  making  it,  but  that  they 
made  it  in  the  exercise  of  their  own  Judg- 
ment. Tbe  question  is,  was  the  release  of 
any  legal  force,— one  they  had  authority  to 
make,  by  virtue  of  their  employment  as  at- 
torneys? Tbe  authorities  are  all,  apparent- 
ly, against  it.  The  same  question,  substan- 
tiaUy,  was  decided  in  the  supreme  court  of 
this  state,  in  Hallack  v.  Loft,  19  Colo.  74, 


34  Pac.  570,  when  the  court  said:  "Tbe 
agreement  of  an  attornej  to  surrender  or 
compromise  any  substantial  right  of  his  cli- 
ent is  beyond  the  scope  of  his  employment, 
and  is  not  binding,  without  express  author- 
ity. His  duty  is' to  maintain,  not  to  sacri- 
fice, his  client's  cause."  In  Howe  v.  Law- 
rence, 22  N.  j;  Law,  99,  the  chief  Justice 
said:  "A  stipulation  to  waive  a  Judgment 
was  not  an  agreement  for  the  conduct  of  the 
case.  It  was  a  deliberate  surrender  of  his 
client's  right,  which  I  conceive  counsel  had 
no  power  to  make,  and  which,  if  he  had  the 
power,  Justice  would  never  permit  to  be  en- 
forced. Either  the  agreement  must  have 
been  entered  into  by  counsel  of  tbe  defend- 
ant under  some  misapprehension  of  its  char- 
acter. In  which  event  It  is  not  bis  agree-' 
ment,  or  it  must  have  been  founded  on  some 
corrupt  consideration,  in  which  event  it  la 
utterly  void."  See  Weeks,  Attys.  !$  218, 
219;  Mechem,  Ag.  {  813.  An  agreement  not 
(0  enforce  a  Judgment  is  not  binding,  nor  an 
estoppel  Smith  v.  Tyler,  61  Ind.  512.  It 
was.  In  effect,  *a  discharge  of  tbe  debtor 
from  the  indebtedness,  being  prosecuted  to 
Judgment.  A  discharge  by  an  attorney, 
without  special  authority,  except  upon  full 
payment  in  money,  is  void.  Moulton  v. 
Bowker,  115  Mass.  40;  Arthur  v.  Insurance 
Co.,  78  N.  X-  469;  Barrett  v.  Raihoad  Co., 
45  N.  Y.  635;  Beers  v.  Hendrikson,  Id.  665; 
Teshune  v.  Colton,  10  N.  J.  Eq.  21;  Lewis 
V.  Duane  (N.  Y.  App.)  36  N.  B.  322;  Hub- 
bart  V.  PhlUlps,  13  Mees.  &  W.  702.  Author- 
ities might  be  indefinitely  multiplied,  show- 
ing that,  without  special  authority  to  exe-. 
cute  a  release  was  alleged  and  proved,  the 
pretended  release  was  absolutely  void. 
There  being  no  question  In  regard  to  the  in- 
debtedness of  Dunagan  &  MiUer  to  the  drug 
company,  and  no  novation  and  substitution, 
there  was  no  question  of  the  right  of  tbe 
company  to  collect  from  Dunagan  &  Miller, 
tbe  release  pleaded  being  a  nuUity.  The 
fact  that  Miller  &  Benson,  and  their  sev- 
eral successors,  had  agreed  with  Dunagan 
&  Miller  to  pay  the  debt,  was  a  matter  of 
contract,  with  which  the  drug  company  had 
no  concern.  It  was  the  duty  of  Dunagan  & 
Miller  to  see  that  it  was  paid,  and  the  firm 
relieved  of  UabUity.  Failing  to  do  so,  if 
themselves  obliged  to  pay  it,  they  had  their 
remedy,  and  could  reimburse  themselves 
from  their  successors. 

It  Is  a  weU-settled  rule  that  a  court  of 
equity  will  not  enjoin  the  collection  of  a 
Judgment  at  law,  when  there  was  no  evi- 
dence of  a  good  defense  that  the  defendant, 
for  reason  beyond  his  control,  had  been  un- 
able to  Interpose.  See  Story,  Bq.  Jur.  i  887, 
and  cases  cited,  and  Id.  §  890.  Mr.  High 
(High,  InJ.),  in  section  117,  states  the  rule 
to  be:  "It  must  satisfactorily  appear  that 
the  Judgment  Is  manifestly  wrong,  and  that 
upon  a  trial  a  different  result  would  be  pro- 
duced, and  unless  these  facts  satisfactorUy 
appear  the  biU  cannot  be  maintained.    The 
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complainant  mast  be  able  to  Impeach  the 
Justice  of  the  verdict  at  law."  The  ques- 
tion Is,  If  the  Judgment  were  set  aside,  and  a 
new  trialgranted,  would  complainant  be  en- 
titled to  succeed  upon  the  showing  made  In 
the  equity  case?  See,  also,  George  v,  Tutt, 
3G  Mo.  141;  Duncan  t.  Gibson,  45  Mo.  352; 
Hazletine  v.  Reusch,  51  Mo.  50;  Taggart  v. 
Wood,  20  Iowa,  236;  Ableman  v.  Roth,  12 
Wis.  81;  Llndsey  v.  Sellers,  20  Miss.  173; 
Cotton  v.  Hlller,  52  Miss.  7.  From  all  that 
appears  in  the  case,  it  shows  that  If  the  de- 
fault had  been  set  aside,  and  a  trial  had, 
the  Judgment  would  have  been  the  same. 
It  is  also  a  well-established  rule  that  courts 
of  equity  will  seldom  interfere  to  enjoin  a 
Judgment  at  law  where  the  defendant  was 
served,  and  allowed  a  Judgment  by  default. 
There  is  one  feature  in  the  decree  of  the 
court  that  is  rather  peculiar.  After  decree- 
ing a  perpetual  injunction,  enjoining  the  en- 
forcement of  the  Judgment,  and  the  Issuing 
of  any  process  upon  It,  restraining  the  en- 
forcing of  the  writ  of  execution,  and  order- 
tag  its  return,  the  court  proceeds:  "That 
plaintiff  may,  within  twenty  days  from  this 
date,  exhibit  his  petition  to  the  court,  to- 
gether with  a  copy  of  his  proposed  answer, 
and,  upon  notice  to  drug  company,  apply  to 
the  court  for  an  order  vacating  said  Judg- 
ment, and  permitting  the  said  .Dunagan  & 
Hlller  to  answer  upon  the  merits  in  said  ac- 
tion." As  to  the  other  party,  the  one  ag- 
grieved, the  decree  appears  to  be  iron-bound, 
and  it  is  precluded  from  proceeding  in  any 
manner;  and  as  the  plaintiff  had  secured  a 
perpetual  injunciion,  restraining  the  collec- 
tion of  the  judgment,  he  could  hardly  be  ex- 
pected to  make  application,  have  the  former 
Judgment  vacated,  a  trial  upon  the  merits, 
with  the  probability  of  an  unenjoined  Judg- 
ment against  him.  The  decree  of  the  dis- 
trict court  will  be  reversed,  and  cause  re- 
manded, with  Instructions  to  dissolve  the  in- 
junction and  dismiss  the  bill  of  complaint 
Reversed. 


(16  Wash.  314) 

STATE  ex  rel.  BROWN  et  al.  v.  SUPERIOR 
COURT   OF   WHATCOM   COUN- 
TY et  al. 

(Supreme  Court  of  Washington.     Sept.  30, 
1896.) 

Mandamus— AppMOATioK  for  Writ — Whbk   Too 
Latb. 

An  application  for  a  writ  of  mandate  to  a 
court,  to  compel  it  to  entertain  an  appeal  from 
a  justice  of  the  peace,  is  too  late  when  made 
four  months  after  the  mling  complained  of. 

Application  by  the  state,  on  the  relation 
of  Thomas  R.  Brown  and  others,  receivers, 
for  a  wit  of  mandate  to  the  superior  court 
of  Whaic'om  county  and  John  R.  Winn, 
Judge.    Denied. 

Carr  &  Preston  and  W.  R.  Bell,  for  relat- 
ors.   Preston  &  Albertson,  for  respondents. 


PER  CURIAM.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  respondent 
court  to  entertain  an  appeal  from  a  Justice 
of  the  peace.  Although  several  objections 
are  urged  against  granting  the  writ,  we  find 
it  necessary  to  pass  upon  one  of  them  only, 
and  that  Is  the  delay  of  relators  in  making 
the  application.  The  ruling  of  the  respond- 
ent complained  of  was  made  on  the  11th  day 
of  ITebruary  last,  while  the  first  move  made 
In  this  court  was  on  June-  25th.  It  was  in- 
cumbent on  the  relators  to  proceed  dili- 
gently In  order  to  obtain  relief  by  man- 
damus, and  the  delay  of  four  months  alone 
would  require  a  denial  of  their  petition. 


(IS  Waah.  208) 

CARROLL  T.  BURLEIGH. 

(Supreme  Court  of  Washington.    Aug.  28, 

1896.) 

Cahriers-  Ikjuribs  to  Passbnoers— Neoliobncb 

— ISSTRl'CTIONS. 

1.  In  an  action  by  a  passenger  against  a  rail- 
road company  for  injuries  received  by  iieing 
thrown  from  the  train  in  attempting  to  alight, 
by  the  sudden  starting  of  the  train,  it  appeared 
tliat  the  train  stopped  before  reaching  the  depot 
platform,  and  that  plaintiff  then  attempted 
to  get  off,  when  the  train  was  suddenly  start- 
ed, whereby  plaintiff  was  thrown  to  the  ground. 
Tliere  was  evidence  that  the  train  usually  stop- 
ped at  that  place  for  pnsscnBers  to  get  off,  and 
tliat  it  was  customary  for  them  to  get  off  when 
the  train  first  stopped,  and  that  plaintiff  had 
ridden  upon  the  train  several  times  before. 
Hehl,  that  she  was  not,  as  a  matter  of  law, 
guilty  of  contributOiT  negligence. 

2.  In  an  action  (or  injuries  to  a  passenRpr, 
the  fact  that  an  instruction  as  to  plaintiff's 
right  to  recover  left  out  of  consic'ripi^ion  t-^e 
question  of  contributory  negligence  if '>»t  ground 
for  reversal,  where  subsequently  tBe  court  ox- 
pressly  instructed  that,  notwithstanding  defend- 
ant's negligence,  plaintiff  could  not  recover  if 
her  negligence  contributed  to  her  injuries. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  Sarah  Carroll  against  Andrew  L 
Burleigh,  as  receiver.  There  was  a  Judgment 
for  pUiintlff,  and  defendant  appeals.    Affirmed. 

Ashton  &  Chapman,  for  appellant  W.  H. 
Thompson,  E.  P.  Edsen,  and  John  E.  Humph- 
ries, for  respondent. 

SCOTT,  J.  Plaintiff  brought  this  action  to 
recover  for  Injuries  sustained  by  being  thrown 
from  the  defendant's  train,  and,  obtaining  a 
Judgment,  the  defendant  has  appealed,  'xhe 
train  In  question  was  a  freight  train,  but  it 
also  carried  passengers.  On  arriving  at  t^in- 
tiff's  destination,  the  train  came  to  a  stop  a 
few  feet  distant  from  the  depot  platform,  and 
plaintiff  arose  to.  alight  and,  as  she  got  upon 
the  rear  platform,  the  trabi  suddenly  started, 
and  threw  her  to  the  ground,  whereby  she  was 
injured. 

Appellant  contends  that  the  plaintiff  should 
not  have  been  allowed  to  recover,  because  she 
was  guUty  of  contributory  negligence  In  get- 
ting up  to  leave  the  car  before  it  had  pulled 
up  to  the  platform,  or  before  notice  to  get  off 
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bad  been  given.  Bat  there  was  testimony  to 
sbofr  that  the  train  stopped  at  this  time  where 
It  usually  stopped,  and  that  It  was  customary 
for  the  passengers  to  get  off  at  that  place, 
or  when  the  first  stop  was  made,  and  that  the 
plaintiff  had  ridden  upon  such  train  several 
times  before.  Under  such  circumstances,  we 
could  not  bold,  as  a  matter  of  law^  that  the 
plaintiff  was  guilty  of  contributory  negligence 
in  attempting  to  leave  the  car  as  she  did. 
At  most,  it  could  have  been  but  a  question  of 
fact  for  the 'jury,  and  It  was  properly  submit- 
ted to  them,  under  the  Instructions  of  the 
court. 

Several  of  the  instructions  are  also  com- 
plained of  by  the  appellant.  As  to  the  first 
one,  it  Is  contended  that  the  court,  in  Instruct- 
ing the  Jury  as  to  the  right  of  the  plaintiff  to 
recover  in  case  the  defendant  was  negligent, 
left  out  of  consideration  the  question  of  con- 
tributory negligence  of  the  plaintiff.  But,  con- 
ceding this  to  be  true,  the  court  expressly  in- 
structed the  jury,  later  on,  that  notwithstand- 
ing the  negligence  of  defendant.  If  the  plain- 
tiff's negligence  contributed  to  the  Injury,  she 
was  not  entitled  to  recover,  and  consequently 
there  was  no  error. 

We  thinfc  there  is  no  error  in  any  of  the  in- 
structions; that  the  cause  was  fairly  submit- 
ted to  the  Jury;  and  that  the  proof  was  sulH- 
cient  to  sustain  the  verdict  obtained  by  lu. 
plaintiff.  There  being  no  other  matter  com- 
plained of  calling  for  especial  attention,  the 
Judginent  Is  affirmed. 

ANDERS,  GORDON,  and  DUNBAR,  JJ., 
concur. 


(15  Wash.  227) 

CARNEY  V.  SIMPSON. 

(Supreme  Court  of  Washington.     Sept.  2, 
1896.) 

Detimue  —  Damages  —  Divorce  —  Jubisdiction  — 
Presumptions. 

1.  Where,  pending  a  suit  by  the  husband  to 
recover  community  property  from  a  purchaser 
thereof  of  the  wife,  a  decree  of  divorce  is 
granted  to  the  wife,  in  which  the  property  is 
awarded  to  her,  plaintiff  can  only  recover  the 
costK,  nud  the  damages  for  the  detention. 

2.  Whore,  in  a  decree  for  divorce,  property  is 
awarded  to  the  wife,  the  jurisdiction  of  the 
court  over  the  property  will  be  presumed,  in 
the  ai)sence  of  a  showing  to  the  contrary. 

Appeal  from  superior  court,  Chebalis  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  John  J.  Carney  against  George 
Simpson.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Geo.  D.  Schofleld,  for  appellant  Hog&n  & 
McCterry,  for  respondent. 

DUNBAR,  J.  This  was  an  action  brought 
by  a  husband  after  a  decree  of  divorce  from 
his  wife,  to  obtain  possession  of  specific  per- 
sonal property  sold  by  the  wife  during  cov- 
erture. It  Is  conceded  by  the  plaintiff  (re- 
spondent here)  that  the  property  was  com-  | 


munity  property,  although  one  of  the  con- 
tentions of  the  appellant  is  that  the  property 
was  the  separate  property  of  the  wife  at  the 
time  the  transfer  was  made  to  the  appel- 
lant. There  are  a  great  many  points  raised 
in  this  ease,  but,  with  our  view  in  relation  to 
one  of  them.  It  will  not  be  necessary  to  dis- 
cuss the  others. 

Among  other  answers  to  the  complaint,  and 
by  way  of  an  affirmative  defense,  the  defend- 
ant pleaded  In  bar  of  this  action  a  decree  of 
divorce,  and  a  distribution  of  the  property  of 
the  respondent  and  his  wife,  Lestina  Z.  Car- 
ney, to  the  party  from  whom  the  appellant 
purchased  the  same.  Under  this  plea,  it  is 
contended  by  the  appellant  that  the  only 
Judgment  that  could  be  rendered  was  judg- 
ment for  costs  of  suit,  and  damages  for  the 
detention  of  property.  We  think  this  con- 
tention must  be  sustained.  This  case  was 
commenced  on  the  10th  day  of  July,  1894, 
and  was  tried  on  the  22d  day  of  May,  1895. 
The  divorce  proceedings  were  commenced  on 
the  27th  day  of  June,  1894,  and  the  decree  en- 
tered on  the  20th  day  of  September,  1894. 
No  appeal  was  taken  from  the  divorce  pro- 
ceeding. It  is  apparent  that  the  decree  of 
divorce  is  a  final  adjudication  of  the  prop- 
erty rights  of  plaintiff  and  Lestina  Z.  Car- 
ney. It  is  true  that  the  particular  property 
described  in  this  complaint  is  not  described 
in  the  decree.  It  Is  also  true  that  the  plead- 
ings under  which  the  decree  was  granted 
were  not  made  a  part  of  the  answer  iu  the 
case  at  bar;  but,  in  the  absence  of  a  show- 
ing to  the  contrary,  jurisdiction  of  the  court 
to  enter  the  decree  must  be  presumed,  and  we 
think  it  is  a  fair  presumption  that  the  rights 
to  all  the  property  in  this  state  were  adjudi- 
cated In  such  action. 

The  decree  in  this  case,  outside  of  the  fact 
that  the  property  Is  not  specifically  described. 
Is  very  full  and  comprehensive.  The  sixth 
finding  of  the  court  in  the  divorce  case,  which 
is  embraced  in  the  decree,  is  that  the  person- 
al property  described  in  said  pleadings,  men- 
tioning a  certain  newspaper,  and  all  of  the 
horses,  cattle,  farming  utensils,  and  all  of 
the  household  furniture,  library,  books  of 
account,  and  all  other  personal  property,  of 
every  name,  nature,  and  description,  etc., 
have  been  acquired  since  the  marriage  of  the 
parties  to  the  action.-  As  conclusions  of  law, 
after  describing  the  real  estate,  the  decree 
continues  that  "the  newspaper  described  in 
said  pleadings  as  the  Elma  Chronicle,  to- 
gether with  the  printing  presses.  Job  presses, 
etc.,  the  horses,  cattle,-  dtock,  farming  im- 
plements and  utensils,  household  furniture, 
library,  books  of  account,  and  all  other  per- 
sonal property,  of  every  name,  nature,  and 
description,  acquired  by  the  plaintiff  and  de- 
fendant since  their  marriage,  is  community 
property;  and  said  plaintiff  la  entitled  to  have 
all  of  said  community  property  set  aside  to 
her  for  her  sole  use  and  benefit,  and  said 
plaintiff  is  entitled  to  the  Immediate  posses- 
sion and  control  thereof."    It  seems  to  us 
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that  this  decree,  fairly  construed,  awarded  all 
of  the  community  personal  property,  of  every 
name,  nature,  and  description,  to  the  plaintiff 
In  the  dlvorcp  proceedings;  and.  Inasmuch  as 
It  expressly  provides  that  all  of  the  personal 
property  shall  be  awarded  to  the  plaintiff,  the 
Jurisdiction  over  all  of  the  property  so  award- 
ed must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary;  and  inasmuch  as 
the  property  sued  for  in  this  case  is  personal 
property,  and  the  character  of  personal  prop- 
erty described  in  the  decree— viz.  cattle, 
horses,  and  farming  Implements— Is  the  same 
character  of  personal  property,  we  are  satis- 
fied that  the  right  of  the  husband  to  the 
possession  of  the  same  is  barred  by  the  de- 
cree, which  was  properly  pleaded.  The  judg- 
ment will  therefore  be  reversed;  but,  inas- 
much as  the  action  was  commenced  before 
the  decree  was  entered,  the  plaintiff  will  be 
entitled  to  the  costs  of  the  action,  and  would 
have  been  entitled  to  damages  for  the  deten- 
tion thereof.  These  damages,  however,  were 
determined  by  the  Jury  to  be  one  dollar.  The 
case  will  therefore  be  reversed,  with  tastruc- 
tlons  to  the  lower  court  to  enter  Judgment  In 
favor  of  the  appellant  for  the  sum  of  one  dol- 
lar and  costs  of  suit 

HOTT,  g.  J.,  and  SCOTT  and  ANDERS, 
JJ.,  concur.     GORDON,  J.,  did  not  sit 


(15  Waali.  237) 

SMITH    V.    SMITH. 

(Supreme  Court  of  Washington.     Sept.  17, 

1896.) 

DiVOBOE— CUSTODT   OP  CHILDRES. 

On  a  decree  for  divorce,  the  custody  of  a 
child  four  years  old  should  be  awarded  to  the 
mother,  if  she  ie  a  suitable  person. 

Appeal  from  superior  court,  Jefferson  coun- 
ty;    James  G.  McCllnton,  Judge. 

Action  by  Del  Cary  Smith  against  Ella  W. 
Smith  for  a  divorce.  From  a  decree  granting 
a  divorce,  and  awarding  the  custody  of  the 
children  to  plaintifE,  defendant  appeals.  Modi- 
fied. 

A.  W.  Buddress  and  W.  R.  Gay,  for  appel- 
lant.    Trumbull  &  Trumbull,  for  respondent. 

DUNBAR,  J.  The. only  real  controversy 
presented  In  this  case,  or,  at  least,  the  only 
error  which  was  alleged  In  the  oral  discus- 
sion in  this  court,  was  the  awarding  of  the 
care  and  custody  of  the  daughter  Mildred  Hel- 
en Smith  to  the-  plaintiff.  An  exammatlon 
of  the  long  record  In  thJs  case  fails  to  con- 
vince us  that  the  mother  la  not  a  proper  per- 
son to  have  the  care  and  conti-ol  of  her  chil- 
dren; and  the  children  both  being  of  tender 
.  years,  imder  the  general  rule,  their  care  and 
custody  should  have  been  awarded  to  the 
mother,  the  defendant  in  this  case.  The  sec- 
ond paragraph  of  the  decree  provides  that  the 
four  year  old  girl,  Mildred  Helen  Smith,  be 
awarded  to  the  plaintiff,  and  that  the  care  and 


custody  of  the  Infant  daughter  be  awarded 
to  defendant,  and  that  the  plaintiff  be  re- 
quired to  pay  to  the  defendant  on  the  1st  day 
of  each  and  every  month,  until  further  <H:der 
of  the  court,  the  sum  c^  $15,  as  alimony  and 
for  the  support  of  said  child  awarded  her,  and 
further  decrees  that  eacb  of  the  parties  shall 
have  the  right,  at  reasonable  times,  to  visit 
and  see  the  child  hereby  awarded  to  the  other. 
This  case  will  be  remanded  to  the  lower  court. 
with  instructions  to  change  said  x>aragraph  to 
the  effect  that  the  care  and  custody  of  both  the 
children  mentioned  In  the  decree  be  awarded 
to  the  defendant,  and  that  the  plaintiff  be  re- 
quired to  pay  to  the  defendant,  on  tue  Ist 
day  of  each  and  every  month,  the  sum  of  $25, 
as  alimony  and  for  the  support  of  said  children 
awarded  the  defendant,  with  the  provision  in 
the  decree  that  the  plaintUf  shall  have  the 
right,  at  reasonable  times,  to  visit  and  see  the 
children  above  mentioned.  The  remaining 
part  of  the  decree  will  not  be  disturbed.  The 
costs  of  the  case  will  be  taxed  to  the  respond- 
ent 

HOYT,  C,  J.,  and  ANDERS  and  SCOTT, 
.TJ.,  concur. 


(IS  Wash,  so.) 
MILLION  V.  SOULE  et  aL 

(Supreme  Court  of  Washington.    Sept.  23, 
18»6.) 

MDKIOIFALCOHPOBATIONS— WARKANTg— DiaCODXT 
ISO. 

A  town  contracted  (or  the  purchase  of  cer^ 
tain  land  (or  f2,000.  A  deed  was  left  by  the 
vendor  with  a  bank  for  delivery  on  payment  of 
the  $2,(X)0.  The  cashier  of  tiie  bank  agreed  to 
deliver  the  deed  on  receipt  of  town  warrants 
for  $2,3(X),  there  being  no  money  in  the  town 
treasury.  The  warrants  were  Issued  accord- 
ingly. Held,  that  the  transaction  was  merely 
a  discounting  of  the  warrants,  and  therefore 
the  warrants  were  Invalid,  a  town  being  with- 
out authority  to  discount  Its  warrants. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  E.  C.  Million  against  M.  P.  Soule 
and  another.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  Soule  appeals.     Affirmed. 

Kerr  &  McCord,  for  appellant  Million  & 
Houser,  (or  respondent. 

SCOTT,  J.  This  action  was  brought  to  re- 
strain the  treasurer  of  Mt  Vernon  from  pay- 
ing certain  warrants  on  the  general  fund,  held 
by  the  defendant  Soule.  A  decree  was  ren- 
dered In  favor  of  plaintiff,  and  Soule  has  ap- 
pealed. 

It  appeared  that  one  Jackson  was  the  owner 
of  some  real  estate  which  the  town  desired 
to  purchase,  that  Jackson's  price  therefor  waa 
$2,000,  that  the  town  did  not  have  the  money, 
and  that  its  warrants  were  at  a  discount.  A 
deed  of  the  real  estate,  to  the  town,  waa 
made  by  Jackson,  and  deposited  in  the  First 
Natl<mal  Bank  of  Mt  Vernon,  to  be  delivered 
upon  receipt  of  $2,000  In  money.    One  Moody, 
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the  cashier  of  the  bank,  and  agent  of  the  ap- 
pellant, agreed  with  the  town  authorltleB  to 
Itiy  said  sum  of  $2,000  In  consideration  of  the 
receipt  of  $2,300  in  town  warrants;  and  the 
same  were  Issued  accordingly,  payment  made, 
and  the  deed  delivered.  There  Is  no  substan- 
tial dispute  as  to  these  matters,  bnt  appellant 
contends  that  the  efTect  of  the  proceedings  up- 
on the  part  of  the  town  was  an  agreement  to 
give  $2,300  In  warrants  toe  the  real  estate,  and 
that  the  town  could  do  this.  We  cannot  agree 
therewith.  .The  price  for  the  real  estate  was 
$2,000,  and  by  virtue  of  the  agreement  the 
town  Issued  $2,300  In  warrants  for  that  sum. 
We  held  In  Amott  t.  City  of  Spokane,  6  Wash. 
442,  33  Pac.  1063,  that  a  town  could  not  dis- 
count its  warrants.  It  is  true,  there  was  a 
direct  contract  to  that  effect  in  that  case,  but, 
if  It  could  not  be  accomplished  directly,  it  cer- 
tainly should  not  be  permitted  by  a  subter- 
fuge; and  that  is  substantlaUy  what  the  trans- 
action would  be,  from  appellant's  standpoint, 
it  being  conceded  that  the  price  for  the  prop- 
erty was  only  $2,000.  The  action  of  the  court 
in  restraining  the  payment  of  the  $300  is  af- 
firmed. 

HOYT,  a  J.,  and  ANDERS,  DUNBAB,  and 
OOBDON,  JJ,,  concur. ' 


05  Waab.  n€) 

TURNER  et  al.  t.  CALDWELU  Sheriff,  et  al.» 

(Supreme  Gonrt  of  Washingtoii.     Sept  26, 

1896.) 

Chattsl    Mortoaou  —  RiMOVAb    or    Propibtt 

raoM  Uou:<TT— Failurb  to  Rboobd  Hobtoaos. 

The  proTision  of  1  Bill's  Ann.  Code,  i 
1648,  that  the  lien  of  a  chattel  mortgage  on 
property  removed  from  the  coooty  becomes  ex- 
tinguished, except  as  between  the  parties,  qd- 
leaa  the  mortgage  is  recorded  in  the  county  to 
which  the  property  is  removed  within  30  days, 
is  absolute,  and  is  not  affected  by  the  fact  that 
the  mortsRsee  did  not  know  of  the  removal, 
nor  by  actual  knowledge  of  the  existence  of 
the  mortgage  by  a  subsequent  claimant 

Appeal  from  superior  court.  Mason  county; 
Mason  Irwin,  Judge. 

Action  by  Lester  Turner  and  others  against 
Samuel  Caldwell,  sheriff,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

Klefer  &  Balliet,  for  appellants.  John  O. 
Kleber,  for  respondents.' 

PER  CURIAM.  The  appellants'  claim  to 
the  property  in  controversy  In  this  action  is 
founded  upon  a  chattel  mortgage  which  was 
executed  in  King  county,  where  the  property 
was  then  situate.  Said  property  was  subse- 
quently taken  to  Chehalis  county,  and  the 
mortgage  was  also  recorded  there.  There- 
after it  was  removed  from  Chehalis  county 
to  Mason  county,  and  remained  there  until 
levied  upon  by  the  sheriff,  by  virtue  of  an 
execution  in  favor  of  respondent  Hart,  which 
levy  was  made  long  after  the  period  of  30 
days  from  the  time  of  the  removal  of  th« 

1  Rehearing  denied. 


horses  to  Mason  county  h'1  expired.  The 
mortgage  was  never  filed  for  record  In  Biason 
county. 

Appellants  contend  that  the  property  was 
surreptitiously  taken  from  Chehalis  county 
to  Mason  county,  without  their  luiowledge 
or  consent  They  furthermore  offered  to  show 
that  the  respondents,  at  the  time  of  the  levy, 
knew  of  the  existence  of  the  mortgage.  We 
are  of  the  opinion  that  this  was  insufficient  to 
sustain  appellants'  claim.  The  statute  (sec- 
tion 1640,  1  Hill's  Ann  Code)  provides  that, 
when  personal  property  Is  removed  from  the 
county,  It  is,  except  as  between  the  parties 
to  the  mortgage,  exempted  from  its  operation, 
unless  within  30  days  after  such  removal  the 
mortgage  is  recorded  in  the  county  to  which 
the  property  has  been  taken,  etc.;  and  this 
without  regard  to  any  knowledge  of  the  ex- 
istence of  siiph  mortgage  by  the  parties  sub- 
sequently claiming  the  property.  The  obli- 
gation was  upon  the  mortgagee  to  keep  track 
of  the  mortgaged  property,  and  see  that  the 
same  was  not  taken  from  the  county  where 
It  was  mortgaged,  or  that  the  mortgage  lien 
was  preserved  as  pointed  out  by  the  statute. 
Afilrmed. 


HOWARD  T. 


(15  Wash.  270) 
DBVOIi.' 


(Supreme  Court  of  Washington.    Sept  26, 
1896.) 

JUSOKSinV — PBtOSITT  OF  LlENS — AOtlOIT  10    Ds- 
TERMIHB— COMPLAIITT. 

In  an  action  to  have  a  judgment  for  a  de- 
ficiency due  on  a  mortgage  after  sale  of  the 
mortgaged  land  adjudged  a  lien  on  certain  oth- 
er land,  belonging  to  the  judgment  defendants, 
prior  to  the  lien  of  a  judgment  obtained  against 
them  by  a  third  pereon,  the  complaint  must  al- 
lege that  such  defendants  are  insolvent  or 
thot  an  execution  has  been  iasned  against  them 
for  the  deficiency,  and  retnmed  unsatisfied. 

Appeal  from  superior  court  Spoliane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Henry  Howard  against  Mrs.  B. 
A.  DevoL  From  a  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Richardson  &  Williams,  for  appellant  W. 
A.  Lewis,  for  respondent 

PER  CURIAM.  Plaintiff  brought  an  ac- 
tion against  W.  A.  Lewis  and  his  wife,  to  fore- 
close a  mortgage  npon  real  estate.  He  ob- 
tained a  judgment  therein,  and  a  sale  of  the 
property  was  had;  but,  not  enough  being  real- 
ized to  satisfy  the  mortgage,  he  brought  this 
action  to  have  his  judgment  for  the  deficiency 
adjudged  a  lien  upon  certain  real  estate  be- 
longing to  the  defendants  in  the  other  action, 
prior  to  the  lien  of  a  judgment  obtained 
against  them  by  the  respondent  The  court 
sustained  a  demurrer  to  the  complaint,  and 
the  plaintiff  has  appealed. 

We  find  it  unnecessary  to  consider  many  of 
the  objections  urged  against  the  complaint  as 
we  are  of  the  opinion  that  the  demurrer  was 

a  Rehearing  denied. 
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well  taken,  for  the  reason  that  the  complaint 
failed  to  state  that  the  defendants  Lewis  were 
Insolvent,  or  that  any  execution  had  been  is- 
sued against  them  for  the  deficiency  upon  the 
mortgage  foreclosure  Judgment,  and  returned 
unsatisfied.  Before  the  plaintiff  could  attack 
the  respondent's  lien  upon  the  premises  in 
question,  or  ask.  that  it  be  subjected  to  hia 
lien,  it  was  necessary  for  him  to  make  one  or 
the  other  of  these  allegations.   Affirmed. 


(15  Wash.  275) 

KENNAH  V.  HUSTON  et  al. 

(Supreme  Court  of  Washington.     Sept.  26, 

1896.) 

FkAUDULENT    REPRE8BSTATI0NS  —  WhAT    CONSTI- 
TUTB9— VeSDOB  AT»D  PUKCHASER. 

1.  An  agent,  having  real  estate  in  his  hands 
for  sale,  who  miarepresents  the  price  asked  by 
the  owner,  and  thereby  induces  another  to  be- 
come a  joint  purchaser  with  himself  at  a  ficti- 
tious pnce,  and  to  pay  the  greater  part  of  the 
actual  purchase  money,  will  be  compelled  to 
account  to  his  co-purchaser  for  a  sufficient  sum 
to  make  the  cost  to  each  equal. 

2.  An  allegation  by  one  of  two  joint  pur- 
chasers of  land  that  the  vendor  agreed  with 
plaintiff's  co-purchaser  that  the  latter  should 
represent  the  vendor's  price  to  be  greater  than 
it  actually  was,  by  which  he  obtained  an  inter- 
est in  the  land  without  the  payment  of  any- 
thing, does  not  state  a  cause  of  action  against 
the  vendor;  it  not  being  alleged  that  he  made 
any  misrepresentation  or  received  a^  gain  from 
the  fraudulent  representations.  Dunbar,  J., 
dissenting. 

Appeal  from  superior  court,  King  county; 
R.  Osboru,  Judge. 

Action  by  Edward  Kennah  against  R.  J. 
Huston  and  Charles  Kakelty.  Separate  de- 
murrers filed  by  defendants  were  sustained, 
and  plaintiff  appeals.  Reversed  as  to  de- 
fendant Huston,  and  affirmed  as  to  defendant 
Kakelty. 

Stratton,  Lewis  &  Oilman,  for  appellant. 
Jas.  M.  Epler,  for  respondent  Kakelty.  W. 
H.  Thompson,  B.  P.  Bdsen,  and  John  B. 
Humphries,  for  respondent  Huston. 

HOYT,  C.  J.  Appellant  brought  this  ac- 
tion against  two  defendants.  They  separate- 
ly appeared  In  the  action,  and  filed  demurrers, 
which  were  sustained  by  the  superior  court 
The  allegations  as  to  the  two  defendants 
were  not  the  same,  and  those  as  to  each  must 
be  considered  separately,  to  determine  wheth- 
er or  not  they  stated  a  cause  of  actisn. 

As  to  defendant  Huston,  it  sufficiently  ap- 
peared from  the  complaint  that  the  other  de- 
fendant, Kakelty,  was  the  owner  of  a  certain 
piece  of  real  estate;  that  he  placed  it  In  the 
bands  of  Huston  for  sale,  at  the  price  of  $4,- 
000;  that  Huston,  in  order  to  induce  the 
plaintiff  to  purchase  the  property,  represented 
to  Wm  that  the  price  at  which  Kakelty  held 
it  for  sale  was  $6,000,  and,  as  a  further  induce- 
ment, agreed  that  he  would  take  a  half  in- 
terest In  the  property,  the  plaintiff,  for  the 
consideration  of  ?3,000,  to  have  the  other  half; 
that  such  defendant  did  not  have  the  money 


to  pay  for  his  half,  and  agreed  that  the  plain- 
tiff should  pay  $4,000,  and  take  title  to  two- 
thirds  of  the  property,  one-sixth  thereof  to  be 
held  as  security  for  the  repayment  to  him  of 
the  $1,000,  which  the  plaintiff  should  so  pay 
over  and  above  his  half  of  the  purchase  price; 
that  plaintiff,  acting  upon  these  representa- 
tions, paid  the  $4,000;  and  that  the  defendant 
Kakelty  thereupon  deeded  the  property,  two- 
thirds  to  plaintiff,  and  one-third  to  the  de- 
fendant Huston.  The  plaintiff  contends  that 
the  allegations  show  that  defendant  Huston 
occupied  such  a  relation  to  him  in  the  trans- 
action which  led  to  the  deeding  of  the  prop- 
erty by  Kakelty  that  the  benefits  flowing 
therefrom  must  be  mutually  shared  by  said 
defendant  and  the  plaintiff;  while  the  claim 
of  respondent  Huston  is  that  the  allegations 
show  no  such  relation;  that  all  that  is  made 
to  appear  therefrom  is  the  fact  that  he  made 
certain  representations  as  to  the  value  of  the 
property;  and  that  such  representations,  un- 
der well-settled  rules,  are  simply  matters  of 
opinion,  and  not  such  that  misstatements  in 
relation  tliereto  constitute  a  cause  of  action. 

That  the  expression  of  an  opinion  as  to  the 
value  of  property  offered  for  sale  will  not 
furnish  any  ground  for  relief  against  the  party 
expressing  the  opinion  is  well  settled;  but, 
in  the  case  at  bar,  what  is  alleged  to  have 
been  done  by  the  defendant  Huston  was  more 
than  the  expressing  of  an  opinion  as  to  the 
value  of  the  property.  It  amounted  to  a 
statement  by  him  that  Kakelty  was  to  re- 
ceive $6,000  for  the  property,  and  that  he  was 
willing  to  take  a  half  Interest  in  the  proper- 
ty, and  pay  one-half  of  the  $t>,000  to  Kakelty; 
and  the  terms  upon  which  the  plaintiff  agreed 
to  take  an  interest  in  the  property  were  that 
it  should  be  a  joint  purchase  by  himself  and 
defendant  Huston  from  the  defendant  Ka- 
kelty. This  being  so,  the  law  will  not  allow 
said  defendant  to  derive  any  benefits  from  the 
contract  which  are  not  shared  by  the  plaintiff. 
While  the  circumstances  surrounding  this  case 
are  different  from  those  which  were  under 
consideration  in  the  case  of  Shouf  e  v.  Griffiths, 
4  Wash.  161,  30  Pac.  93,  the  principle  therein 
announced  is  clearly  applicable  here;  and,  un- 
der it,  it  must  be  held  that  the  defendant 
Huston  must  so  account  to  the  plaintiff  that 
each  will  derive  the  same  benefit  from  the 
contract  of  purchase.    , 

The  only  allegation  by  which  It  was  sought 
to  charge  the  defendant  Kakelty  is  contained 
In  the  thirteenth  paragraph  of  the  complaint, 
which  Is  In  the  following  language:  "That, 
prior  to  the  making  of  the  said  sale,  the  said 
defendant  Huston  and  the  said  defendant 
Kakelty,  conspiring  together  for  the  purpose 
of  cheating  and  defrauding  this  plaintiff,  had 
agreed  that  said  defendant  Huston  should 
represent  and  pretend  to  the  said  plaintiff 
tliat  the  purchase  price  of  the  said  lands  was 
six  thousand  dollars  ($6,000),  and  In  -  order 
to  enable  the  said  defendant  Huston  to  obtain 
an. interest  therein  without  paying  therefor 
anything."    And,  In  our  opinion.  It  is  insnffl- 
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dent  to  warrant  any  recovery  against  him. 
It  Is  true  that  It  la  alleged  therein.  In  gen- 
eral terms,  that  be  conspired  with  Huston  for 
the  purpose  of  defrauding  plaintiff;  but  it  Is 
not  shown  that  be  in  any  manner  derived,  or 
was  to  derive,  any  benefit  from  any  contract 
made  by  Huston  with  plaintiff;  nor  Is  it  al- 
leged that  he  said  or  did  anything  which  led 
plaintiff  to  enter  into  the  contract;  nor  ia  it 
shown  that  he  in  any  manner  aided  or  en- 
couraged defendant  Huston  In  bis  efforts  to 
mislead  or  defraud  ibe  plaintiff.  This  being 
so,  tb«  bare  allegation  that  be  had  agreed  that 
said  defendant  Huston  should  make  the  mis- 
representations is  not  sufficient  to  make  him 
liable  to  the  plaintiff  on  account  thereof. 

The  demurrer  woa  rightfully  sustained  as  to 
defendant  Kakelty.but  should  have  been  over- 
ruled as  to  the  defendant  Huston.     The  cause 
will  be  remanded  for  further  proceedings  In 
.  accordance  with  this  opinion. 

SCOTT  and  GOUDON,  JJ.,  concur. 

DUNBAR,  J.  (dissenting).  I  concur  in 
what  Is  said  by  Chief  Justice  HOYT  In  regard 
to  the  responsibility  of  defendant  Huston, 
bat  I  think  the  allegation  above  quoted  is 
Kufflclent  to  put  defendant  Kakelty  upon  his 
answer.  This  kind  of  a  charge  is  .frequently 
uot  susceptible  of  an  allegation  more  specific 
than  was  made  In  this  case.  It  Is  certainly 
not  necessary  to  set  out  the  conversation  be- 
tween the  conspirators;  for  that  Is  purely  evi- 
dentiary. It  is  alleged  that  they  agreed  to 
defraud  the  plaintiff,  and  the  manner  of  de- 
frauding, nothing  more,  should  be  required. 
For  this  reason  I  dissent  from  the  disposition 
of  this  case  made  by  the  majority.  The  Judg- 
ment should  be  reversed  as  to  both. 


(16  Wash.  Z72) 

MASON  V.  McGEEIet  aL 
(Supreme  Court  of  Washington.     Sept  26, 
1886.)   ' 

Plsadiko  — Complaint— Loaeaa's  Liiir— Fboof 
OF  LiBN  NoTioa. 

1.  A  complaint  In  an  action  to  enforce  a  log- 
gers lien,  alleging  that,  under  the  contract,  "de- 
(endanta  became  mdebted  to  plaintiflF  in  the  mm 
of  three  hnndred  three  and  »'/ioo  dollars,"  snffl- 
ciently  alleges  that  such  amount  was  due  plain- 
tiff. 

2.  In  an  action  to  enforce  a  logger's  lien,  tea- 
timony  of  plaintiff,  admitted  without  objection, 
that  he  had  filed  the  lien  notice  in  the  proper 
recorder's  office,  i«  8u£Scient  proof  of  the  lecord- 
ing  of  the  lien  notice. 

Appeal  from  superloB  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  James  Mason  against  William 
McGee  and  others.  From  a  Judgment  for 
plaintX?,  defendant  Ulmer  Stinson  appeals. 
Affirmed. 

Coleman  &  Hart,  for  appellant  C!oleman 
&  Fogarty,  for  respondent 

PBR  cmUA&I.  This  action  was  brought 
to  torecloae  a  logger's  lien  upon  a  quantity 


of  saw  logs.  Judgment  being  rendered  for 
the  plaintiff,  the  defendant  Stinson  has  ap- 
pealed. 

The  first  point  raised  la  that  the  complaint 
does  not  sutBciently  allege  that  anything  waa 
due  the  plaintiff.  But  this  point  ia  not  well 
taken,  for  it  Is  alleged  th-at,  "under  the  terms 
and  conditions  of  the  said  contract  defend- 
ants became  indebted  to  the  plaintiff  In  the 
sum  of  three  hundred  three  and  "f /mj  dol- 
lars," and  this  waa  sufficient  Furthermore, 
the  cause  appears  to  have  been  fairly  tried, 
and  we  have  repeatedly  held,  In  equity  causes, 
where  the  proofs  are  sufilcient  that  we  would 
not  reverse  them  upon  technical  grounds  go- 
ing to  the  pleadings. 

It  is  next  urged  that  there  was  no  sufficient 
proof  of  the  recording  of  the  lien  notice.  The 
original  notice  was  Introduced  In  evidence, 
and  upon  it  was  what  purported  to  be  a  cer- 
tificate of  its  having  been  recorded  by  the  au- 
ditor. But  Independent  of  this,  plaintiff  tes- 
tified, without  objection,  that  he  had  filed  the 
notice  for  record  In  the  proper  auditor's  office, 
and  this  waa  sufficient 

The  further  objections  urged  by  the  appe- 
lant go  to  the  findings  of  fact  made  by  the 
court  on  the  ground  that  there  was  no  testi- 
mony to  sustain  some  of  them,  and  that  oth- 
ers were  contrary  to  the  testimony;  but  after 
an  examination  of  the  proofs,  we  are  not  dis- 
posed to  set  aside  any  of  the  findings,  and,  aa 
they  were  sufficient  to  sustain  the  decree  that 
was  rendered,  the  Judgment  is  affirmed. 

(IE  Wash.  210) 
PATTON  et  ux.  r.  OLTMPIA  DOOR  & 

LUMBER  CO. 

(Supreme  Court  of  Washington.    Aug.  28, 

1896.) 

EwlrBNT    DOMAIW— OBgTROOTIOir    OF    StRBBT    BT 

Railway  Tbick— Riobt  of  Frop- 
brtt  ownbrs. 

1.  When  a  railroad  switch  is  constructed  upon 
a  street  for  the  purpose  of  running  cars  to  a  saw- 
mill operated  by  defendant  defendant  is  liable 
for  the  damages  to  property  owners  from  the 
construction  of  the  switch,  though  it  has  noth- 
ing to  do  with  the  ninning  of  the  trains  over  it 

2.  The  construction  of  a  railroad  switch  track 
in  the  street  so  close  to  the  curb  line  as  to  pre- 
vent a  team  standing  clear  of  the  track  neces- 
sanly  injures  the  abutting  property  which  was 
for  dwelling  purposes,  so  as  to  entitle  the  own- 
er to  damages. 

Anders,  J.,  dissenting. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Suit  by  John  M.  Patton  and  wife  against 
the  Olympla  Door  &  Lumber  Company.  There 
was  a  Judgment  for  defendant  and  plaintiffs 
appeaL     Reversed. 

Solon  T.  Williams,  for  appellants.  Ohas.  H. 
Ayer  and  Halgbt  &  Owings,  for  respond- 
ent 

SCOTT,  J.  The  anpellants  are  the  owners 
of  a  lot  fronting  on  Jefferson  street  hi  the  city 
of  Olympla.  On  one  side  of  the  lot  a  short  dis- 
tance therefrom,  said  street  ia  cnissed  by  tbe 
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track  of  the  Taoooia,  Olympla  &  Gray's  Har- 
bor Railroad  Company.  On  the  otber  side  of  the 
lot,  several  blocks  distant,  is  situated  a  saw- 
mill and  manufacturing  plant  operated  by 'the 
respondent.  In  pursuance  of  an  agreement 
entered  into  between  the  respondent  and  the 
railroad  company,  a  railroad  track  was  c(xi- 
structed  npon  said  street  in  front  of  appel- 
lants' premises,  to  be  used  as  a  switch  con- 
necting with  the  main  track.  While  said 
switch  track  was  being  constructed,  appel- 
lants brought  this  action  to  enjoin  the  same, 
alleging  that  the  construction  thereof  would 
cause  great  damage  to  their  lot  and  dwelling 
house  thereon,  and  that  the  respondent  had 
not  made  or  paid  into  court  any  compensa- 
tion to  appellants  therefor.  A  temporary  re- 
straining order  was  issued,  which,  upon  mo- 
tion of  the  defendant,  was  afterwards  vacat- 
ed; and,  npon  said  hearing,  the  court  made 
findings  of  fact,  and  entered  a  decree  dismiss- 
ing the  action,  and  the  plaintiffs  have  ap- 
pealed. 

The  respondent  does  not  dispute  the  build- 
ing of  the  switch  track,  but  contends  that  it 
has  nothing  to  do  with  the  running  of  trains 
over  it,  and  is  in  no  wise  liable  therefor;  and, 
furthermore,  that  the  appellants'  premises 
were  not  damaged;  and,  consequently,  that 
the  action  was  properly  dismissed.  It  is  evi- 
dent from  the  proofs  that  the  track  was  con- 
structed principally  for  the  benefit  of  the  re- 
spondent, for  the  purpose  of  running  cars 
over  the  same  to  the  mill  operated  by  it.  This 
being  the  plain  purpose  of  the  construction  of 
the  switch,  respondent  could  not  escape  lia- 
bility for  damages  occasioned  to  the  appel- 
lants by  the  necessary  operation  of  the  switch 
in  the  customary  manner.  In  the  case  of 
Hatch  V.  Railroad  Co.,  C  Wash.  1,  32  Pac. 
10C3,  "we  held  that.  If  the  owner  of  a  lot  had 
been  damaged  in  a  manner  different  from 
that  of  the  public  generally  by  the  appropria- 
tion of  a  street  for  railroad  purposes,  he  was 
entitled  to  compensation;  and  that  holding 
governs  this  case,  for  we  are  of  the  opinion 
that  the  appellants  have  sustained  a  peculiar 
or  special  damage.  It  appears  that  said  switch 
track  is  built  upon  a  curve,  and  that  it  runs 
in  close  to  the  side  of  the  street  upon  which 
the  appelLints  reside,  so  close  that  a  team 
cannot  stand  there  clear  of  the  track;  and, 
also,  there  is  proof  to  show  that  their  dwelling 
house  is  damaged  and  rendered  of  less  value 
by  the  running  of  trains  over  the  track. 
That  there  was  some  damage  to  the  premises 
is  apparent,  and  the  court  erred  in  dismiss- 
ing the  bill.  Except  as  aforesaid,  the  find- 
ings of  the  court  will  not  be  disturbed,  but 
the  cause  will  be  reversed  and  remanded, 
with  instructiops  to  give  the  respondent  30 
days  after  the  remittitur  goes  down  within 
which  to  take  such  steps  as  may  be  neces- 
sary to  determine  the  amount  of  damages,  and 
to  remunerate  appellants  therefor. 

GORDON  and  DTTNBAR,  JJ.,  concur.  AN- 
DERS, J.,  dissents. 


(U  Wash.  144) 
BELONGHAM  BAY  BOOM  CO.  v.  BBIS- 
BOIS  et  al. 

(Supreme  Court  of  Washington.  Sept.  11, 
1896.) 
Bill  op  iNTSHPLBiiDBK — Patmekt  into  Court. 
One  who  brings  a  bill  of  Interpleader  to 
have  adverse  claims  to  a  jud£:inent  against  him 
determined,  in  accordance  with  Code  Civ.  Proc. 
§  153,  and,  disclaiming  all  interest,  undertakes, 
pursaaut  to  section  154,  to  deposit  the  amount 
due  with  the  clerk  of  court,  is  entitled  to  be  dis- 
charged from  liability  only  to  the  extent  of 
the  sum  actually  paid  into  court. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  44  Pac.  153. 

Black  &  Learning,  in  pro.  per.  Newman  & 
Howard  and  Kerr  &  McCord,  for  respondent 
Bellingham  Bay  Boom  Co.  Kerr  &  McCord, 
for  respondents  Brisbois  and  others. 

PER  CURIAM.  It  has  been  suggested 
that  It  appears  uncertain  from  the  opinion 
heretofore  filed  herein  whether  It  was  the 
Intention  of  this  court  to  reverse  in  whole  or 
in  part  that  portion  of  the' Judgment  and  or- 
der of  the  court  below  discharging  the  boom 
company  from  all  liability  upon  the  Judg- 
ment In  favor  of  Brisbois;  and  we  are  asked 
by  counsel  to  grant  a  rehearing  of  the  cause, 
and  to  modify  or  supplement  the  opinion 
now  on  file  so  that  there  may  be  no  doubt 
as  to  the  present  status  of  the  company. 
The  writer  of  the  opinion,  having  especially 
In  mind  the  determination  of  the  controver- 
sy between  the  appellants  and  the  Citizens' 
Bank  in  regard  to  the  ownership  of  the  fund 
In  court,  and  which  was  the  principal,  and 
should  have  been  the  only,  controversy  in 
the  case,  inadvertently  omitted  to  Indicate 
with  precision  the  conclusion  of  the  court 
as  to  the  propriety  of  that  part  of  the  Judg- 
ment which  particularly  concerns  the  boom 
company;  and,  that  being  so,  we  deem  it 
proper,  without  further  argument,  to  so  ex- 
press our  views  on  that  question  that  they 
may  be  no  longer  misunderstood. 

We  said  in  our  original  opinion  that  the 
boom  company  was  not  entitled  to  be  dis- 
charged from  the  Judgment  against  It  held 
by  appellants,  and  we  did  so  because  It  ap- 
peared that  It  had  not  paid  the  whole 
amount  conceded  to  be  due  thereon  Into 
court.  The  proof  shows  that  the  respondent 
company,  by  reason  of  Inadvertence  on  the 
part  of  Its  secretary,  failed  to  deposit  In  the 
court  the  costs  Included  In  the  Judgment 
against  it,  and  which  amounted  to  about 
$21.80.  It  was  therefore  entitled  to  be  re- 
leased from  its  liability  thereon  only  to  the 
extent  of  the  amount  actually  deposited,  viz. 
$900,  and  not  entirely,  as  the  court  adjudged. 

There  was  some  controversy  as  to  whether 
the  plaintiff  had  Invoked  the  proper  remedy, 
but  we  were,  and  still  are,  of  the  opinion 
that  It  had  a  right,  under  the  statute,  to 
maintain  an  action  of  interpleader;  and  the 
only  object  of  this  action  was  to  have  the 
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rights  and  claims  of  the  respective  defend- 
ants in  and  to  the  Indebtedness  of  the  plain- 
tiff "adjudged,  determined,  and  adjusted," 
In  accordance  with  section  153  of  the  Code 
of  Procedure.  The  plaintiff  aclcnowledged 
its  indebtedness  on  the  Judgment,  disclaim- 
ed all  interest  therein,  and  proposed  and  un- 
dertook, pursuant  to  section  154,  to  deposit 
the  whole  thereof  with  the  clerk  of  the 
court,  and  thus  relieve  itself  from  vexatious 
litigation  and  the  payment  of  costs.  It  was 
perfectly  willing  to  pay  its  debt  to  the  party 
legally  entitled  to  receive  it,  and  It  would 
have  been  interested  in  the  litigation  only 
to  the  extent  of  ascertaining  such  party  If  it 
had  paid  the  whole  of  such  indebtedness  in- 
to court,  as,  it  seems,  it  intended  to  do.  If 
it  had  asked  leave  to  deposit  the  balance 
due,  on  discovering  the  mistake,  such  re- 
quest would  no  doubt  have  been  granted, 
and  the  present  difiElculty  avoided,  as  no  one 
could  possibly  have  been  injured  thereby. 
All  the  successful  claimant  can  obtain,  in 
any  event,  is  the  amount  which  was  due 
from  the  plaintiff  at  the  commencement  of 
the  action;  and  aU  that  the  plaintiff  need  do 
now  in  order  to  obtain  the  full  benefit  of 
the  Judgment  in  its  favor,  and  a  complete 
discharge  from  the  Indebtedness  in  question, 
is  to  deposit  with  the  cterk  the  balance  due 
and  unpaid  at  the  time  the  $900  was  deposit- 
ed. If  such  deposit  is  made  within  10  days 
after  the  remittitur  is  received  and  filed,  the 
Judgment  as  to  the  boom  company  will  be 
affirmed;  but,  if  not,  it  will  be  reversed 
and  set  aside,  and  the  court  below  will  en- 
ter a  Judgment  discharging  and  releasing 
said  company  to  the  amotmt  of  $900.  No 
costs  will  be  taxed  against  the  company. 
The  controversy  between  the  other  parties  to 
the  action  has  already  been  disposed  of,  and 
nothing  further  need  be  said  concerning  it 

(15  Wash.  282) 

MARSH  V.  CAVANAUGH  et  ux. 

(Supreme  Court  of  Washington.     Sept.  26, 

1896.) 

Breach  op  Costraot  to  Convex  Land^Mbasure 
OF  Damages. 
Defendants  agreed,  in  consideration  of  $250 
paid,  to  deed  to  plaintiff  one  lot  in  the  pint 
of  a  city  named,  "being  the  choice  of  any  $250 
lot  in  said"  city,  as  laid  off  by  defendants,  or 
torfeit  $500  to  plaintiff.  Held,  that  the  measure 
of  damages  for  breach  of  the  contract  by  de- 
fendants was  the  amount  of  money  paid  to 
them,  with  interest  thereon  from  date  of  pay- 
ment. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,.  Judge. 

Action  by  John  L.  Marsh  against  Martin  L. 
Cavannugh  and  Mary  A.  Cavanaugh  to  re- 
cover damages  for  breach  of  a  contract  to 
convey  land.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

E.  D.  Benson,  for  appellants.  Sapp  Sc  Ly- 
sons,  for  respondent 


HOTT,  C.  J.  Respondent  paid  to  the  ap- 
pellants $250,  and  took  from  them  a  contract 
or  bond  in  the  following  language:  "This 
indenture,  made  this  8th  day  of  August,  1892, 
between  Martin  L.  Cavanaugh  and  Mary  A. 
Cavanaugh,  his  wife,  of  King  county,  Wash- 
ington, the  parties  of  the  first  part,  &  John  L. 
Marsh,  of  the  same  place,  the  party  of  the 
second  part,  witnesseth,  for  and  in  consid- 
eration of  the  sum  of  two  hundred  and  fifty 
($250.00)  dollars,  lawful  money  of  the  U.  S., 
to  them  In  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  covenants  and  agrees 
to  make  a  good  and  sufficient  warranty  deed 
to  the  party  of  the  second  part,  or  to  his  heirs 
or  administrators,  to  one  lot  in  the  plat  of 
Duwamish  City,  being  the  choice  of  any  $250 
lot  in  said  Duwamish  City,  as  laid  off  by  the 
parties  of  the  first  part;  and  we  agree,  for 
ourselves,  our  heirs,  administrators,  and  as- 
signs, to  make  a  good  and  sufficient  warranty 
deed,  as  above  stated,  as  soon  as  we  get  the 
town  plat  of  Duwamish  City  recorded,  or 
forfeit  in  gold  coin  the  sum  of  five  hundred 
dollars  to  the  party  of  the  second  part.  In 
witness  where<rf,  we,  the  parties  of  the  first 
part,  have  set  our  hands  and  seals  this  eighth 
day  of  August,  1892."  This  action  was 
brought  to  recover  for  an  alleged  breach  of 
such  contract  The  making  of  the  contract, 
and  the  breach  of  its  conditions  by  the  appel- 
lants, were  admitted  or  clearly  established 
upon  the  trial.  The  only  question  upon 
which  there  was  any  substantial  difference 
between  the  iiartles  was  as  to  the  measure 
of  damages  to  which  the  respondent  was 
entitled  on  account  of  such  breach.  The  su- 
perior court  held  that  such  measure  of  dam- 
ages was  the  amount  of  money  paid  to  the 
appellants,  with  interest  thereon  from  the 
date  of  such  payment  and  in  so  doing  cor- 
rectly interpreted  the  contract.  If  such  con- 
tract had  been  for  the  conveyance  of  a  spe- 
cific piece  of  property  described  therein,  there 
might  be  force  in  the  contention  of  appel- 
lants that  it  would  have  been  necessary  for 
the  respondent  to  have  alleged  and  proved 
the  value  of  such  piece  of  property,  and  that 
his  recovery  would  have  been  limited  to  such 
value;  but  this  contract  not  having  provided 
for  the  conveyance  of  any  specific  piece  of 
land,  the  principle  Invoked  by  the  appellants 
has  no  application  in  determining  the  meas- 
ure of  damages.  The  receipt  of  the  money, 
and  the  making  of  a  contract  for  the  con- 
veyance of  an  undetermined  piece  of  prop- 
erty, and  proof  that  there  had  been  a  refusal 
on  the  part  of  those  bound  by  the  contract 
to  comply  with  its  terms,  would  entitle  the 
party  who  had  paid  the  money  upon  the  faith 
of  such  contract  to  recover  it  back,  with  in- 
terest thereon  from  the  date  of  payment 
The  Judgment  will  be  affirmed. 

SCOTT,  DUNBAB,  and  GORDON,  JJ., 
concur. 
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ATWOOD  v.  ATWOOD  et  al. 
(Supreme  Court  of  Wagbingtou.     Sept.  28, 
1896.) 
Dbutbkt  or  Ubbd. 
A  deed  is  inoperative,  for  want  of  delivery, 
where  the  grantor  retained  possession  of  the  in- 
strument,  exercising   exclusive   control   over   it 
and  its  tilace  of  deposit,  and  died  In  possession 
of  the  premises  deseril)ed  therein,  without  hav- 
ing done  or  said  anything  clearly  showing  an 
intention  that  title  should  pass  to  the  grantees 
during  his  lifetime. 

Appeal  from  superior  covurt,  Walla  Walla 
county;   WilUam  H.  Upton,  Judge. 

Action  by  Kslle  Atwood  against  Willie  At- 
wood  and  others  to  remove  a  cloud  from  plain- 
tiff's title  to  certain  real  estate.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  superior  court  found  the  facts  as  fol- 
lows: "(1)  That  one  Aurellus  F.  Atwood, 
on  the  27tb  day  of  October,  1885,  signed  and 
sealed  a  deed  conveying  to  his  two  sons  cer- 
tain real  property  situate  in  Walla  Walla  coun- 
ty, the  then  territory  of  Washington.  (2) 
That,  at  the  time  of  making  such  deed,  the 
sons  were  minors,  and  did  not  attain  their 
majority  until  after  the  death  of  said  Aurelius 
P.  Atwood.  (3)  That  one  of  the  minor  sons 
was  present  when,  the  deed  was  signed.  (4) 
That  said  Aurelius  F.  Atwood,  after  signing 
the  deed,  continued  to  reside  on  the  premises 
described  therein,  and  kept  and  held  the  deed 
in  bis  possession,  and  exercised  exclusive  con- 
trol over  It,  and  Its  place  of  deposit.  (5)  That 
said  Aurelius  F.  Atwood  told  the  scrivener- 
who  drew  the  deed  tliat  it  was  his  intention 
that  the  boya  (meaning  the  grantees  named  in 
the  deed)  should  have  the  land  thereUi  de- 
scribed;  that  he  frequently  told  the  grantees 
that  he  had  deeded  the  land  to  them,  and.  Just 
prior  to  his  last  sickness,  brought  the  deed  to 
his  house  for  the  purpose,  as  expressed  by 
himself,  of  taking  It  to  Walla  Walhi,  and 
having  it  recorded;  that  he  told  a  neighbor, 
Just  prior  to  his  last  illness,  that  he  had  made 
a  will  of  part  of  his  property,  and  had  deeded 
the  realty  to  bis  youngest  sons,  the  grantees 
named  in  the  deed.  (6)  That  Atwood  died 
March  2i,  1889,  leaving  a  will.  (7)  That,  a 
few  days  after  his  death,  the  deed  was  found 
among  decedent's  papers  by  his  eldest  son,  and 
plac'ctl  of  record  by  him  March  28, 1889.  (8-13) 
That  the  will  of  said  Atwood  was  admitted 
to  probate  by  the  proper  court;  an  adminis- 
trator with  the  will  annexed  appointed  of  his 
estate;  that  such  proceedings  were  had  that 
the  ppal  property  described  in  the  deed  was 
distributed  to  the  heirs  at  law  of  said  Aurelius 
P.  Atwood,  viz.  an  undivided  one-flfth'  to  the 
following  named  persons:  J.  Maud  Kenoyer, 
Sarah  F.  Williams,  Willie  Atwood,  Eslle  At- 
wood, and  J.  P.  Atwood." 

Thomas  &  Dovell,  for  appellant.  Edmls- 
ton  &  Miller,  for  respondents  WMteakar,  Dix- 
on, and  Williams.  Chadwick,  FuUerton  &  Wy- 
man,  for  respondent  Kenoyer. 


HOYT,  C.  J.  The  fact  upon  which  the 
rights  of  the  parties  In  this  action  depends 
Is  as  to  whether  or  not  a  certain  deed  found 
among  the  papers  of  the  grantor  after  his 
death  had  been  so  delivered  in  his  lifetime 
that  it  became  operative,  and  conveyed  the 
title  to  the  land  therein  described  to  the  gran- 
tees therein  named.  The  cause  was  tried  be- 
fore a  referee,  who  made  findings  of  fact,  up- 
on whicb  he  founded  a  conclusion  of  law  to 
the  effect  that  the  deed  had  been  so  deliv- 
ered. Exceptions  having  been  taken  to  the 
findings  of  the  referee,  the  superior  court  set 
aside  such  findings,  and  made  new  findings  of 
fact,  and  thereon  foimd,  as  a  conclusion  of  law, 
that  the  deed  had  not  been  delivered  so  as  to 
become  operative.  A  careful  examination  of 
all  of  the  evidence  introduced  upon  the  trial 
satisfies  us  that  the  findings  made  by  the 
superior  court  were  warranted  by  such  evi- 
dence; and.  In  our  opinion,  but  one  conclu- 
sion of  law  could  be  drawn  therefrom,  and 
that  was  the  one  which  the  superior  court 
drew  when  it  found  that  the  deed  had  not  been 
delivered.  Not  only  are  we  satisfied  that  the 
findings  by  the  superior  court  fully  supported 
Its  conclusion  as  to  the  law,  but,  In  our  opin- 
ion, the  findings  of  fact  made  by  the  referee 
failed  to  support  his  conclusion  of  law  drawn 
therefrom,  and  were  such  that  the  proper  con- 
clusion would  have  been  that  the  deed  had 
not  been  delivered. 

In  coming  to  these  conclusions,  we  have  not 
lost  sight  of  the  able  argument  and  large  ar- 
ray of  authorities  contained  in  the  brief  of  ap- 
pellant, to  the  effect  that  the  delivery  of  a 
deed  does  not  necessarily  require  any  formal 
act  on  the  part  of  the  grantor;  that  It  is  often 
a  question  of  intention;  that  a  deed  may  be- 
come oi»ratlve  while  the  manual  possession 
Is  retained  by  the  grantor.  But  In  such  auses, 
before  the  'court  can  find  a  deliverj-,  mo  in- 
tention to  consummate  the  transaction  so  as 
to  fully  vest  the  title  in  the  grantee  must  be 
clearly  shown;  and  neither  the  findings  of 
fact  by  the  referee  nor  by  the  superior  court, 
nor  the  evidence  in  the  case,  satisiies  us  that 
the  grantor  In  the  deed  imder  consideiiition 
ever  did  anything  with  the  Intention  tliat  by 
doing  it  he  liad  so  delivered  the  deed  as  to 
make  it  presently  operative.  That  which  can 
be  gathered  from  the  evidence,  construi'd  most 
strongly  In  favor  of  the  plaintiff,  is  that  the 
grantor  made  the  deed,  and  that  he  intended 
that  at  some  time  the  grantees  therein  named 
should  become  the  owners  of  the  laud  therein 
described;  but  there  is  nothing  which  even 
tends  to  show  that  he  ever  did  anything  In 
connection  with  the  deed,  or  said  anything  in 
reference  thereto,  which  clearly  showed  his 
intention  that  the  title  should  pass  from  him- 
self to  his  clilldren  during  his  lifetime.  Nor 
was  there  anything  which  tended  to  show  that 
the  deed  had  been  delivered  to  any  person  in 
escrow  to  take  effefct  after  the  death  of  the 
grantor.  Such  being  the  state  of  the  evi- 
dence, no  case  has  been  cited  by  the  plaintiff 
which   would  justify  us  in  finding  tkit   the 
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deed  had  been  delivered  daring  the  lifetime  of 
the  grantor.  The  judgment  and  decree  'Will 
be  affirmed. 

ANDERS,  DUNBAR,   SCOTT,  and  GOR- 
DON, JJ.,  concur. 


(15  Wash.  201) 

PONOIN  T. 


FURTH  et  al. 


(Supreme  Court  of  Washingrton.     Aug.  20, 
1896.) 

JCRT  —  PeHEMPTOKT   CHALLENGES  —WilVER— AC- 
TIOS   AGAINST    AnMINlSTRATOR    OS    DeCKDENT'S 

NoTB— Proof  of  Handwbitino— Prodcotiox  op 
Note— Prrsvmptive  Evidbsce— Provision  for 
Attorney's  Fees — Vekificatiom  of  Claim. 

1.  Code  Civ.  Proc.  §  348  (2  Hill's  Code),  pro- 
viding that  when  the  panel  is  filled,  and  passed 
for  canse,  and  after  a  peremptory  challenge 
shall  have  been  made  by  either  party,  a  refusal 
to  challenge  by  either  party  in  the  order  of  al- 
ternation proTided  shall  not  deprive  the  adverse 
part.T  of  the  full  number  of  challenRPs,  but 
''such  refusal,  on  the  part  of  the  plaintiflt"  shall 
conclude-  him  as  to  the  jurors  once  accepted  by 
him,  and  if  his  right  be  not  exhausted  his  fur- 
ther challenges  shall  be  confined,  in  his  proper 
turn,  to  talesmen  only,  applies  to  a  defendant 
who  may  in  like  manner  waive  his  right  of  fur- 
ther challenge  as  to  jurors  in  the  box  at  the 
time  he  is  called  on  to  exercise  his  first  peremp- 
to^  challenge. 

2.  Error  in  disallowing  defendant's  peremp- 
tory challenges  to  certain  jurors  is  not  ground 
for  reversal,  where  no  other  verdict  would  be 
permitted  to  stand. 

3.  A  witness  who  testifies  that  he  was  in- 
timatel.v  acnuainted  with  defendant's  intestate 
for  nearly  40  years,  a  portion  of  which  time  he 
was  in  partnership  with  him,  and  that  he  was 
almost  ns  familiar  with  decedent's  handwriting 
as  his  own.  having  frequently  seen  him  sign 
bis  name,  is  competent  to  give  bis  opinion  as  to 
whether  the  sieuature  on  the  note  in  suit  is 
that  of  deceased. 

4.  In  an  action  on  a  note,  against  the  admin- 
ist  rater  of  a  deceased  maker,  the  production  of 
the  note,  and  proof  of  its  due  execution,  are 
presumptive  evidence  of  consideration,  delivery, 
and  nonpayment 

5.  In  an  action  on  a  note,  against  the  adminis- 
trator of  a  deceased  maker,  it  was  competent 
for  plaintiffs  to  introduce  the  claim  that  had 
been  rejected  by  the  administi-ator,  and  the  let- 
ter acc'onipan.ving  the  rejection,  to  show  that 
no  vouchprs  had  been  recjuired  from  plaintiffs. 

6.  In  such  action  the  judgment  may  proper- 
ly include  the  attorney's  fee  provided  for  in  the 
note  in  case  of  suit  therepn. 

7.  A  verification  to  a  claim  against  the  estate 
of  a  decedent,  presented  to  the  personal  rep- 
resentative on  February  21,  1894,  was  suffi- 
cient, if  in  substantial  compliance  with  2  Hill's 
Cofle,  S  980,  which  was  in  force  at  that  time, 
and  did  not  need  to  state  "that  said  claim  is 
correct,"  as  required  by  Code  1881,  §  14G8. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  Gamma  Poncin  against  Jacob 
Forth  and  another,  as  administrators  of  the 
estate  of  Heniy  I.  Yesler,  deceased.  From  a 
Judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

The  claim  referred  to  In  the  opinion  was 
preseutal  to  defendants  on  February  21,  1894; 
was  verified  substantially  as  required  by  2 
Hill'«  Code,  $  980,  and  did  not  state  "that  said 

v.46r.no.3— 16 


claim  Is  correct,"  as  required  by  Code  1881,  i 
1468. 

Carr  &  Preston,  White,  Munday  &  Fulton, 
and  H.  E.  Shields,  for  appellants.  Stmve,  Al- 
len, Hughes  &  McMIcken,  for  respondent. 

GORDON,  J.  The  appellants  are  adminis- 
trators of  the  estate  of  Henry  I.  Yesler,  de- 
ceased, and  appeal  from  a  judgment  of  the 
superior  court  of  King  coimty,  rendered  in  an 
action  by  respondent  upon  the  promissory  note 
of  the  said  Yesler.  The  complaint  in  the  ac- 
tion alleges,  bi  substance,  that  the  said  Yesler 
on  the  2d  day  of  December,  1890,  for  value 
received,  duly  made  and  delivered  his  promis- 
sory note,  payable  to  tbe  order  of  the  respond- 
ent; said  note  being  for  the  sum  of  $23,477.- 
22,  bearing  Interest  at  1  per  cent,  per  month 
from  date,  pa^ble  at  maturity;  said  note- 
being  payable  "twenty  years  after  date,  with- 
out grace,  or  upon  my  death,  should  I  die  be- 
fore twenty  years."  The  note  also  contains 
provision  for  the  payment  of  5  per  cent,  at- 
torney's fees  In  case  of  suit  or  action  upon 
the  note.  The  complaint  farther  alleged  the- 
presentation  of  the  claim  to  the  defendants, 
as  administrators,  and  that  the  same  was  re- 
jected by  them;  that  respondent  Is  the  owner 
and  holder  of  the  note;  and  that  the  same 
has  not  been  paid.  All  of  the  allegations  of 
the  complaint  were  denied  by  the  answer, 
save  only  the  allegation  relating  to  the  pres- 
entation and  rejection  of  respondent's  claim 
by  the  administrators,  which  allegation  Is  ex- 
pressly admitted. 

The  appellants  comphiln  of  the  ruling  of  the 
court  In  disallowing  their  peremptory  chal- 
lenges to  jurors  Bradley  and  Carpenter.  Tbe 
record  discloses  that  both  plaintiff  and  defend- 
ants had  examined  the  jurors  as  to  their  quali- 
fications, and  "passed  for  cause."  Thereupon 
the  plainUff  Interposed  a  peremptory  challenge 
to  one  of  the  Jurors,  and,  the  Juror  having  been 
exaised,  another  was  called,  examined,  and 
passed  by  both  jiartles.  Thereupon  counsel  for 
the  defendants  remarked.  "We  will  take  the 
jury."  Tlie  philntlff  proceeded  to  e.^erclse  a 
second  peremptory  challenge,  and  another  juror 
having  been  called,  elamined,  and  passed  for 
cause,  defendants'  counsel  proffered  a  chal- 
lenge to  Juror  Bradley,  who  was  on  the  panel 
when  cotmsel  for  defendants  had  waived  tlielr 
first  peremptory  challenge.  The  court  refused 
to  allow  the  challenge,  holding  that  defendants 
had  waived  their  right  of  challenge  as  to  Ju- 
rors In  the  box  at  the  time  when  defendants 
were  called  upon  to  take  their  first  peremptory, 
and  could  only  exercise  £he  right  as  to  Jurors 
thereafter  called.  We  think  the  ruling  was 
right.  Section  348,  Code  Civ.  Proc.  (2  Hills 
Code),  Is  as  follows:  "The  Jurors  having  been 
examined  as  to  their  qualifications,  first  by 
the  plaintiff  and  then  by  the  defendant,  and 
passed  for  cause,  the  peremptory  challenges 
shall  be  conducted  as  follows,  to  wit:  The 
plaintiff  may  challenge  one,  and  then  the  de- 
fendant may  challenge  one,  and  so  alternately 
imtU  the  peremptory  challenges  shall  be  ex- 
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hausted.  The  panel  being  filled  and  passed 
for  cause,  after  said  cballenge  shall  have  been 
made  by  either  party,  a  refusal  to  challenge 
by  either  party  in  the  said  order  of  alternation 
shall  not  defeat  the  adverse  party  of  his  full 
number  of  challenges,  but  such  refusal  on  the 
part  of  the  plaintiff  to  exercise  his  cliallenge 
In  proper  turn  shall  conclude  him  as  to  the 
Jurors  once  accepted  by  him,  and  If  his  right 
be  not  exhausted,  his  further  challenges  shall 
be  confined,  in  his  proper  turn,  to  talesmen 
only."  Counsel  for  the  defendants  insist  that 
the  rule  adopted  by  the  court  is  applicable  only 
to  the  plaintiff.  The  statute  is  incomplete, 
but  -eve  do  not  think  that  the  legislature  could 
have  Intended  to  prescribe  one  rule  for  the 
plaintiff,  and  a  different  one  for  the  defend- 
ants. The  construction  contended  for  by  ap- 
pellants would  be  most  unjust  to  a  plaintiff, 
and  Its  adoption  would  not  place  the  parties 
to  the  controversy  upon  an  equal  footing,  as 
we  think  the  legislature  intended  that  they 
should  be.  Jurors  Carpenter  and  Bradley 
were  In  the  box  when  the  defendants  were 
called  upon  to  exercise  their  first  peremptory 
challenge.  They  were  then  afforded  an  op- 
portunity of  challenging  one  of  said  Jurors. 
They  elected  to  waive  that  right,  and  were 
thereafter  properly  restricted.  In  exercising 
subsequent  challenges,  to  Jurors  thereafter  call- 
ed. Cases  cited  by  the  appellants  from  Mich- 
igan and  California  are  not  regarded  by  us  as 
being  applicable,  Inasmuch  as  the  subject  In 
those  states  appears  to  be  unaffected  by  stat- 
ute; but,  were  we  to  adopt  the  construction 
claimed  for  this  statute  by  appellants'  counsel, 
we  think  the  ruling  of  the  court  should  be  re- 
garded as  harmless  error  merely.  Inasmuch  as 
we  have  concluded,  from  an  examination  of 
the  evidence,  that  the  Jury  would  not  have 
been  warranted  In  finding  for  the  defendants. 
The  evidence  was  all  one  way,  and  It  was  suf- 
ficient to  have  warranted  a  peremptory  In- 
struction In  favor  of  respondent.  The  answer 
consisted  of  denials,  and  no  affirmative  de- 
fense was  set  up.  The  proof  upon  the  part  of 
the  plaintiff  was  full  and  ample,  and  the  ver- 
dict the  only  one  which  could  be  permitted 
to  stand,  no  matter  what  the  personnel  of  the 
Juiy. 

2.  We  do  not  think  that  the  court  committed 
any  reversible  error  In  overruling  defendants' 
objections  to  the  several  questions  propoimded 
to  witnesses  examined  by  the  respondent,  or 
In  denying  the  several  motions  to  strike  out 
the  testimony  of  said  witnesses.  There  was 
no  subscribing  witness  to  the  note,  nor  was 
any  one  produced  who  claimed  to  have  seen 
the  deceased  sign  it.  Various  parties  were  ex- 
amined, however,  wljo  showed  themselves  to 
be  familiar  with  the  handwriting  of  the  de- 
ceased. The  witness  Denny,  for  example,  tes- 
tified that  he  had  been  Inthnately  acquainted 
with  the  deceased  for  upwards  of  40  years,  a 
portion  of  which  time  he  was  in  partnership 
with  him;  that  his  business  relations  with 
him  were  extensive  and  frequent;  and  that 
be  had  frequently  seen  the  deceased  sign  his 


name.  Witness  added,  "I  ndght  say  I  was  al- 
most as  familiar  with  his  handwriting  as  I 
was  with  my  own."  Thereupon  witness,  being 
shown  the  note  in  suit,  gave  It  as  his  opinion 
tbiat  the  signature  was  the  signature  of  the  de- 
ceased, adding,  "I  have  no  doubt  of  that  t>elng 
his  slgnatur«."  Similar  testimony  was  given 
by  other  witnesses.  Appellants  insist  that  no 
proper  foundation  had  been  laid  for  this  testi- 
mony, and  that  none  of  the  witnesses  were 
shown  to  be  competent  to  give  an  opinion  as 
to  the  genuineness  of  the  signature  in  ques- 
tion. "There  is  no  precise  standard  fixing  the 
d^ree  of  knowledge  necessary.  The  question 
of  qualification  depends  rather  on  the  source 
of  knowledge  than  Its  degree.  •  •  •  After 
showing  linowledge  of  the  handwriting,  •  •  • 
founded  on  adequate  means  of  knowledge,  the 
witness  may  testify  to  his  belief  or  his  opinion 
as  to  genuineness,  and  this  evidence  Is  suflS- 
dent  to  go  to  the  Jury  In  proof  of  execution." 
Abb.  Tr.  Ev.  pp.  394,  395. 

3.  It  Is  next  Insisted  that  the  court  erred  In 
overruling  defendants'  objection  to  the  Intro- 
duction in  evidence  of  the  note.  The  objection 
is  that  there  was  no  sufficient  proof  that  It  was 
made  for  a  valuable  consideration,  or  of  Its  de- 
livery and  nonpayment.  Appellants  concede 
that  while,  hi  an  action  upon  a  note  against 
the  maker,  these  would  be  presumed  from  the 
proof  of  due  execution  and  production  of  the 
note  by  a  pUdntlff,  still  in  this  action  the  suit 
Is  not  upon  the  note,  but  upon  the  rejected 
claim,  and  that  no  presumptions  will  be  In- 
dulged as  against  the  administrators  of  the  de- 
ceased maker.  As  already  noticed,  the  answer 
to  the  suit  contains  denials  only.  Payment  and 
want  of  consideration  are  affirmative  defenses, 
and  should  be  pleaded.  We  are  cited  to  bo 
authority  which  supports  the  contention  that 
the  rules  of  evidence  are  changed  when  a  suit 
Is  brought  upon  negotiable  paper  against  the 
legal  representative  of  a  deceased  person,  and 
that  "the  death  of  the  maker  •  •  •  wipes 
out  the  presumptions  and  rules  of  evidence 
which  control  such  paper  among  living  per- 
sons." The  contrary  doctrine  Is  recognized  in 
Camrlght  v.  Gray  (Sup.)  11  N.  Y.  Supp.  278; 
also  Garrlgus  v.  Missionary  Soc.  (Ind.  App.) 
28  N.  E.  1009. 

4.  Upon  the  trlaj  the  court,  over  the  ob- 
jection of  appellants,  permitted  the  claim 
which  had  been  rejected  by  the  administrators, 
and  the  letter  accompanying  the  rejection,  to 
be  Introduced.  The  purpose  for  which  these 
were  offered  is  stated  by  the  respondent's  coun- 
sel to  have  been  to  show  that  the  administra- 
tors had  required  no  voucbers  of  the  plaintiff, 
as  they  were  by  law  authorized  to  do.'  We 
think  the  proof  was  competent;  also  that  it 
was  quite  Immaterial,  under  the  pleadings.  It 
was,  at  most,  a  harmless  error,  and  does  not 
Justify  argument. 

5.  The  verification  to  the  daim  presented  to 
the  administrators  was  sufficient,  under  sec- 
tion 980,  2  Hill's  Code,  and  that  section  was  in 
full  force  at  the  time  when  the  verification  was 
made.    State  t.  Halbert  (Wash.)  44  Pac.  538. 
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6.  The  effect  of  the  Teidlct  and  judgment  Is 
determined  and  controlled  by  the  statute  (sec- 
tion 990,  2  Hill's  Ck>de),  and  their  form  Is  of 
tne  least  tanportance. 

7.  It  was  not  error  for  the  court  to  Include 
the  attom^'s  fee  provided  for  by  the  note. 
Wolverton  ▼.  Bank,  11  Wash.  94,  39  Pac.  247. 
An  examination  of  the  entire  record  falls  to 
disclose  any  reversible  error,  and  the  judgment 
■wSa  be  afiSrmed. 

HOTT,  C.  J.,  and  SCOTT  and  ANDERS, 
JJ.,  concur. 


(IS  Wash.  29) 

BBOOKMAN  et  nx.  v.  STATE  INS.  CO.  OF 
OREGON. 


(Supreme  Court  oi  Washington. 
1896.) 


Sept.  3, 


Action  by  John  U.  Brookman  and  wife 
against  the  State  Insurance  Company  of  Ore- 
gon.    Petition  for  rehearing  denied. 

For  former  opinion,  see  45  Pac.  655. 

PER  CURIAM.  The  argument  In  the  pe- 
tition for  rehearing  filed  In  this  cause  Is 
founded  entirely  upon  an  alleged  mistake  of 
facts  by  the  court,  in  assuming  that  the 
lease  and  chattel  mortgage  referred  to  in 
the  complaint  were  delivered  as  a  part  of  the 
same  transaction,  and  should  be  construed 
together.  In  making  an  argument  upon  this 
foundation,  petitioners  must  have  overlooked 
certain  allegations  in  the  complaint  Every 
allegation  contained  therein  which  was  well 
pleaded  was  confessed  by  the  demurrer,  and 
must  be  taken  as  true.  In  the  third  para- 
graph of  said  complaint,  after  a  statement 
as  to  the  execution  of  the  lease.  It  was  al- 
leged as  follows:  "To  secure  said  sums 
and  the  faithful  performance  of  the  cove- 
nants and  conditions  of  said  lease,  and  to 
secure  the  payment  of  a  certain  promissory 
note  made  by  said  C.  J.  Hall  and  George  B. 
Hall  to  the  plaintiff  herein,  John  U.  Brook- 
man,  and  which  the  lessee,  C.  T.  B.  Hall, 
assumed  and  agreed  to  pay  as  a  part  of  the 
consideration  for  the  making  of  said  lease, 
and  to  maintain  the  control  and  manage- 
ment of  the  growing  crop  of  hay  in  the 
plaintiffs,  thereafter,  on  the  27th  day  of 
April,  1894,  at  the  time  of  the  delivery  of 
the  said  instrument  of  lease,  and  as  a  part 
of  the  same  transaction,  the  said  O.  T.  B. 
Hall,  joined  by  her  husband,  Charles  J.  Hall, 
made,  executed,  and  delivered  to  the  plain- 
tiffs a  certain  contract  and  Indenture  of 
mortgage,"— which  allegation,  taken  as  true, 
made  It  the  duty  of  this  court  to  assume 
the  facts  to  be  as  stated  in  its  former  opin- 
ion, that  the  delivery  of  the  lease  and  mort- 
gage constituted  a  part  of  a  single  transac- 
tion, and  that  such  Instruments  must  be 
construed  together.  It  follows  that  the  as- 
sumption of  a  mistake  as  to  the  facts  was 
without  foundation.     Petition  denied. 


(16  Waah.  213) 

TURNER  V.  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  Washington.     Aug.  81, 

1896.) 

Bill  or  Particulirs— Principal  aitd   Agent — 

TiOKBT  AoBNTS— Carriers  op  Passbxoers 

— Brbaob  of  Contract— Dam  aoeh. 

1.  Under  Code  Civ.  Proc.  §  205,  providing 
that  the  court  may  compel  plaintiff  to  file  a  bill 
of  particuiara  of  his  items  of  damages,  the  re- 
fusmg  of  a  motion  for  a  bill  of  particulars  is 
within  the  discretion  of  the  trial  court. 

2.  A  purchaser  of  a  ticltet  from  a  ticket  agent 
at  a  union  depot,  selling  ticlsets  furnished  by 
defendant  railroad  company  and  accepted  by  it, 
ItL  in  the  absence  of  a  showing  that  he  neglect- 
ed other  reasonable  means  of  information,  en- 
titled to  rely  on  the  agent's  statements  as  to 
the  time  of  arrival  of  the  train  at  bis  point  of 
destination. 

3.  Where,  on  breach  by  a  carrier  of  its  con- 
tract to  carry  plaintiff  to  his  destination,  due 
to  the  destruction  of  its  road,  plaintiff,  on  the 
advice  of  the  carrier's  conductor,  takes  the 
train  of  another  line,  and  is  also  delayed  on  the 
second  line  b^  reason  of  unavoidable  washouts, 
the  first  carrier  is  liable  for  such  second  delay. 

4.  In  an  action  against  a  carrier  for  breach 
of  a  contract  tc  carry  a  passenger  to  his  des- 
tination, damages  for  anxiety  on  the  port  of  the 
passenger,  caused  by  tb"  delay,  are  not  recover- 
able. 

5.  On  the  question  of  damages  for  loss  of 
time  by  a  lawyer,  evidence  as  to  the  value,  in 
general,  of  the  time  of  practicing  attorneys,  is 
inadmissible  as  a  basis  of  damages. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  W.  W.  D.  Turner  against  the 
Great  Northern  Railway  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

0.  Wellington,  Jay  H.  Adams,  and  M.  D. 
Grover,  for  appellant  Graves  &  Wolf,  for 
respondent 

ANDERS,  J.  This  was  an  action  for  dam- 
ages for  the  failure  on  the  part  of  the  defend- 
ant to  transport  the  plaintiff  and  his  wife 
over  its  line  of  railway  from  St  Paul,  Minn., 
to  the  city  of  Spokane,  In  accordance  with  Its 
agreement  and  duty.  The  material  facts  set 
forth  In  the  complaint  are,  briefly,  that  the 
defendant  Is,  and  at  all  the  times  mentioned  in 
the  complaint  was,  a  corporation  operating  a 
line  of  railway  from  St  Paul  to  Seattle  by  way 
of  the  city  of  Spokane;  that  on  May  30,  1894, 
the  plaintiff  purchased  from  the  agent  of  de- 
fendant at  St  Paul  tickets  for  himself  and 
wife,  and  procured  checks  for  their  baggage, 
over  defendant's  railway  from  St.  Paul  to 
Spokane,  and  was  hiduced  so  to  do  by  the 
representation  of  said  agent  that  defendant's 
passenger  train  which  would  leave  St.  Paul 
on  the  said  day  would  reach  the  city  of 
Spokane  on  the  morning  of  the  2d  day  of  June 
following,  and  that  the  tickets  purchased 
from  the  defendant's  agent  were  limited  to 
that  time  and  train;  tliat  defendant  then  well 
knew  that  It  had  not  been  able  to  run  a 
through  train  from  St.  Paul  to  Spokane  for 
several  days  prior  to  that  time,  and  that,  ow- 
ing to  a  serious  break  In  Its  roadbed  west  of 
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Havre,  it  would  not  be  able  to  run  such 
through  train  for  a  long  time  thereafter, 
which  fact  it  negligently  and  fraudulently 
concealed  from  the  plaintiff ;  that  plaintiff 
and  his  wife  took  passage  on  defendant's  pas- 
senger train  which  left  St.  Paul  on  the  even- 
ing of  May  30,  1894,  and  when  said  train 
reached  Havre  the  conductor  thereof  Inform- 
ed the  plaintiff  that,  because  of  some  damage 
to  defendant's  road  further  west,  in  the  state 
of  Idaho,  the  train  would  proceed  no  further, 
but  that  the  plaintiff  and  his  wife  would  be 
taken  on  defendant's  line  of  railway  to 
Helena,  Mont,  from  which  place  they  would 
be  carried  to  their  destination  over  the  line 
of  the  Northern  Pacific  Railroad  Company, 
and  that  the  tickets  then  held  by  plaintiff 
were  good,  and  would  be  honored  for  trans- 
portation over  that  road;  that  plaintiff  ar- 
rived at  Helena  on  June  1st,  and  on  the  fol- 
lowing day  boarded  the  first  west-bound 
Northern  Pacific  train,  and  presented  his  tlck- 
■ets  to  the  conductor,  who  refused  to  accept 
them  for  transportation,  and  required  the 
plaintiff  to  pay  the  fare  for  himself  and  wife 
to  Missoula,— that  being  the  end  of  the  con- 
ductor's division;  that,  owing  to  serious  dam- 
age to  that  road,  caused  by  high  water,  plain' 
tiff  could  proceed  no  further,  and  was  com- 
pelled to  remain'  in  Missoula  from  the  2d  to 
the  20th  day  of  June;  that  on  said  last-men- 
tioned day  plaintiff  paid  the  fare  demanded 
for  transportation  to  his  home  at  Spokane, 
which  place  he  reached  on  the  21st  day  of 
June,  having  been  delayed  over  night  at  Hope, 
Idaho;  and  that  the  expense  necessarily  in- 
curred for  -extra  railroad  fare  and  for  board 
and  lodging  during  the  delays  at  Helena,  Mis- 
soula, and  Hope  was  $86.20.  It  is  averred  in 
the  complaint  that:  "During  their  detention 
and  delay  plaintiff's  said  wife,  in  consequence 
of  said  delay  and  her  anxiety  of  mind  as  to 
their  situation,  became  sick  at  said  city  of 
Missoula,  and  was  confined  to  ber  bed  for 
several  days,  and  plaintiff  was  much  wor- 
ried, vexed,  and  annoyed  because  of  his  ina- 
bility to  make  his  wife  comfortable,  situated, 
as  they  were,  at  an  hotel,  among  strangers,  far 
from  home,  and  without  access  to  their  bag- 
gage; that  because  of  said  detention  and  de- 
lay, and  of  bis  inability  to  reach  his  said 
home,  plaintiff  was  greatly  harassed,  troubled, 
;  and  perplexed  about  bis  business,  and  it  other- 
wise caused  him  great  annoyance,  vexation, 
.  and  anxiety  of  mind  because  of  bis  embar- 
rassed situation,  the  uncertainty  when  they 
would  reach  their  home,  and  the  great  dangers 
incident  to  traveling  at  that  time;  •  •  • 
that,  in  addition  to  said  extra  expense  made 
necessary,  as  aforesaid,  because  of  defend- 
ant's negligent  and  fraudulent  conduct  In  the 
premises,  and  of  plaintiff's  delay  and  deten- 
tion, as  aforesaid,  and  consequent  loss  of 
time,  worrlment,  trouble,  annoyance,  and 
anxiety  of  mind,  as  aforesaid,  he  has  been 
damaged  In  the  further  sum  of  $1,000."  The 
plaintiff  accordingly  demanded  Judgment 
against  the  defendant  for  $1,086.20.    The  de- 


fendant moved  the  court  to  require  the  plain- 
tiff to  furnish  a  bill  of  particulars  sbowins 
the  respective  amounts  claimed  for  loss  of 
time,  trouble,  annoyance,  disappointment,  and 
anxiety  of  mind,  which  motion  was  denied. 
The  defendant  then  answered,  denying  all  tbe 
allegations  of  the  complaint  except  that  re- 
lating to  the  incorporation  and  business  of 
the  defendant,  and  that  tbe  plaintiff  pur- 
chased the  tickets  mentioned  In  tbe  complaint. 
From  a  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $750,  this  appeal  is  prosecuted. 

It  is  claimed  by  defendant  that  it  had  a 
right,  under  section  205  of  the  Code  of  Pro- 
cedure, to  be  advised,  in  advance,  of  how 
much  plaintiff  sought  to  recover  for  loss  of 
time,  how  much  for  anxiety  of  mind,  etc., 
that  it  might  be  prepared  with  its  proofs  to 
meet  the  allegations  of  the  complaint,  and 
that,  if  the  allegations  as  to  loss  of  time, 
trouble,  annoyance,  and  disappointment  of 
mind  authorized  the  introduction  of  any  proof, 
the  damages  were  special,  and  the  defendant 
was  entitled  to  a  statement  of  the  particular 
items.  It  has  been  repeatedly  held  in  New 
York,  under  a  statute  like  ours,  and  seems  to 
be  the  settled  rule,  that  the  grainting  or  re- 
fusing of  a  motion  for  a  bill  of  particulars  is 
witbin  the  sonnd  discretion  of  the  trial  court, 
and  its  ruling  in  that  regard  will  not  be  re- 
viewed on  appeal,  except  In  cases  where  there 
has  been  a  palpable  abuse  of  such  discretion. 
Tllton  V.  Beecher,  69  N.  Y.  176;  People  v. 
Tweed,  63  N.  Y.  194;  Dwlght  v.  Insurance 
Co.,  84  N.  Y.  493.  No  such  case,  we  appre- 
hend, is  presented  here.  The  object  of  the 
statute  is  to  enable  a  party  reasonably  to 
protect  himself  against  surprise  on  the  trial 
(Butler  V.  Mann,  9  Abb.  N.  C.  49);  but  we  are 
unable  to  see  how  the  defendant  could  have 
been  surprised  by  the  testimony  adduced  by 
the  plaintiff  corroborative  of  the  averments  of 
the  complaint,  to  which  defendant's  motion 
for  a  bill  of  particulars  was  especially  ad- 
dressed. So  far  as  the  complaint  is  concern- 
ed. Its  allegations  were  sufilcient  to  let  In  tbe 
evidence  admitted.  The  damages  claimed,  or 
at  least  those  claimed  for  loss  of  time,  weVe 
general,  and  therefore  were  not  required  to 
be  specifically  alleged.  Thomp.  Carr.  Pass.  p. 
650. 

It  appears  from  the  testimony  of  plaintiff 
that  he  purchased  his  tickets  for  transporta- 
tion at  the  office  of  the  Union  Depot  at  St. 
Paul,  and  not  at  the  office  of  the  defendant 
company,  and  that  the  i>erson  from  whom 
he  purchased  them  was  engaged  in  selling 
tickets  over  various  other  lines  of  railway 
whose  trains  entered  and  departed  from  that 
depot.  Upon  the  trial  the  court  permitted 
the  plaintiff,  over  the  objection  of  defendant, 
to  detail  a  conversation  between  himself  and 
the  ticket  seller,  which  occurred  at  the  time 
the  plaintiff  purchased  his  tickets,,  in  which 
the  ticket  seller  stated,  among  other  things, 
that  defendant's  trains  were  running 
through  to  Spokane  on  schedule  time,  and. 
If  there  were  no  accidents,  plaintiff  woidd 
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arrlTe  at  his  destination  on  tbe  morning  of 
June  2,  1894.  It  is  contended  tbat  tbis  was 
error,  for  the  reason  that  it  was  not  shown 
tbat  tbe  person  who  made  these  statements 
was  an  agent  of  the  defendant,  and  author- 
ized to  bind  it  by  such  declara.tlons.  But  the 
fact  tbat  tbe  tickets  so  sold  were  furnished 
by  tbe  railway  company,  and  were  accepted 
as  its  tickets  by  tbe  conductors  of  its  trains, 
would  seem  to  be  suflEicient  proof  that  tbe 
seller  was  a  ticket  agent  of  tbe  company, 
and  therefore  clothed  with  tbe  usual  powers 
of  such  agents.  It  is  generally  tbe  fact  tbat 
there  is  no  other  person  than  the  ticket 
agent  at  a  railroad  station  who  can  give  trav- 
elers tbe  necessary  information  as  to  the  ar- 
rival, departure,  and  running  time  of  trains, 
and  tbe  rule,  as  formulated  by  a  learned  text 
writer,  is  tbat  passengers  have  a  right,  until 
otherwise  informed,  to  rely  on  information 
received  by  them  from  ticket  agents,  In  an- 
swer to  inquiries  concerning  those  matters, 
provided  they  do  not  disregard  other  reason- 
able moans  of  information.  3  Wood,  R.  R. 
(Minor's  Ed.)  1654.  The  testimony  objected 
to  was  certainly  competent  for  tbe  purpose 
of  showing  that  the  plaintiff  himself  was  not 
in  fault  in  taking  tbe  particular  train  ou 
which  be  started  home.  It  was  also  compe- 
tent as  tending  to  prove  the  contract  be- 
tween the  parties;  but,  for  that  purpose,  It 
was  comparatively  unimportant,  in  view  of 
the  fact  that  the  tickets  themselves,  wblcTi 
were  prima  facie  evidence  of  tbe  defendant's 
contract,  represented  upon  their  face  that 
plaintiff  would  be  carried  to  bis  destination 
within  the  time  mentioned  by  tlie  ticket 
seller. 

Objection  Is  made  by  the  defendant  to  the 
action  of  the  court  in  permitting  the  re- 
spondent to  state  to  the  Jury  the  amount  he 
was  compelled  to  pay  for  board  and  lodging 
and  other  necessary  expenses  for  himself 
and  wife  while  at  Missoula,  and  it  is  urged 
with  much  earnestness  that  the  expense  in- 
curred at  that  place  was  not  the  result  of  tbe 
breach  of  defendant's  contract,  but  of  an 
independent,  intervening  cause,  viz.  tbe  in- 
ability of  the  Northern  Pacific  Railroad  Com- 
pany, upon  whose  line  the  plaintiff  bad  be- 
come a  passenger,  seasonably  to  carry  biro 
to  bis  destination.  The  fact  la,  however, 
that  the  plaintlfT  and  his  wife,  while  at  Mis- 
soula, were  not  passengers  on  the  Northern 
Pacific  Railroad,  and  the  company  operating 
that  road  had  violated  no  contract  with 
them,  or  duty  or  obligation  concerning  them. 
It  carried  them  safely  and  promptly  to  that 
place,  and  thereby  discharged  Its  whole 
duty.  If  plaintiff  had,  on  arriving  there, 
requested  it  immediately  to  convey  him  to 
Spokane,  the  fact  tbat  Its  road  had  been  so 
damaged  by  floods  and  high  water  that  it 
could  not  move  its  trains  would  have  been 
a  legal  excuse  for  a  failure  to  comply  with 
such  request.  The  plaintiff  had  no  right  of 
action  against  the  Northern  Pacific  Railroad 
Company  for  damages  suffered  by  reason  of 


tbe  delay  at  Missoula,  and  H  therefore  fol- 
lows that,  if  the  defendant  is  not  liable  there- 
for, the  plaintiff  Is  without  remedy,  and 
must  suffer  a  loss  occasioned  by  no  fault  on 
bis  part.  But  we  do  not  think  that  the  plain- 
tiff is  thus  remediless.  It  was  his  privilege, 
if  not  his  duty,  on  being  Informed  tbat  the 
defendant  was  unable  to  transport  him  in 
accordance  with  the  terms  of  its  undertaking, 
to  procure  some  other  reasonable  means  of 
conveyance,  and  proceed  on  bis  Journey. 
He  chose  what  seemed  to  him,  and  appar- 
ently to  the  conductor  of  the  defendant's 
train,  to  be  the  most  direct  and  expeditious 
route,  and  which,  so  far  as  we  are  advised, 
was  the  only  one  practicable.  The  omission 
of  tbe  defendant  to  fulfill  its  engagement 
caused  tbe  plaintiff  to  seek  transportation 
over  tbe  Northern  Pacific  Railroad,  and  it  is 
therefore  Justly  liable  for  the  expense  there- 
by incurred,  including  that  Incident  to  un- 
avoidable delay.  3  Sutb.  Dam.  (2d  Ed.)  { 
J)36;   2  Sedg.  Dam:  (8th  Ed.)  §  S(U. 

In  answer  to  the  question,  "Now,  Colonel, 
I  wish  you  would  go  on  and  state  to  the 
Jury  what,  if  any,  anxiety,  worrlment,  etc., 
you  suffered  on  account  of  your  delay,  being 
separated  from  your  baggage,  and  all  of 
those  things  that  are  proi)er  under  the  ruling 
of  the  court,  in  consequence  of  this  delay," 
the  plaintiff  was  allowed,  notwithstanding 
tbe  defendant's  objection,  to  testify  that  be 
was  greatly  worried,  troubled,  and  annoyed 
by  the  combination  of  circumstances  sur- 
rounding him  at  tbat  time,  among  which 
were  that  he  had  to  pay  out  more  money 
than  he  had  contemplated  paying  out;  that 
the  Northern  Pacific  Railroad  Company 
would  not  board  him  at  Missoula,  as  they 
did  their  passengers;  his  means  were  limit- 
ed, and  he  did  not  know  how  long  he  had  to 
stay  there;  tbat  he  could  not  hear  from 
home,  the  telegraph  line  being  broken  down; 
that  his  wife  was  taken  sick,  and  lay  in  bed 
three  days,  in  consequence  of  her  worriment, 
and  that  he  could  not  make  her  comfortable 
under  the  circumstances.  Damages  for 
"worriment"  and  disappointment  resulting 
from  such  circumstances  are  too  remote  to  be 
recovered  in  this  action.  Tbe  mental  anxi- 
ety of  tbe  plaintiff  Induced  by  the  sickness 
of  his  wife  and  his  inability  to  make  her 
comfortable,  or  his  limited-means,  or  his  in- 
ability to  hear  from  home  owing  to  the  inter- 
ruption of  telegraphic  communication,  can- 
not be  regarded  as  the  proximate  result  of 
the  alleged  wrongful  acts,  or  omissions  of 
the  defendant,  and  tbe  court  therefore  erred 
in  pennltting  this  testimony  to  be  submitted 
to  the  consideration  of  the  Jury. 

The  court  also  erred,  and  for  the  same  rea- 
son, In  Instructing  tbe  Jury  generally  that  tbe 
plaintiff  was  entitled  to  recover,  for  worry  and 
mental  excitement,  such  sum  as  would  fairly 
and  reasonably  compensate  him  therefor. 
"Damages  will  not  be  given  for  mere  incon- 
venience and  annoyance  such  as  are  felt  at 
every  disappointment  of  one's  expectations.  If 


Digitized  by 


Google 


246 


46  PACIFIC  REPOKTBR. 


(Wasb. 


there  Is  no  actual  physical  or  mental  injury.". 
1  Sedg.  Dam.  (8th  Ed.)  §  42.  And  hence 
damages  cannot  be  tecoTered  for  anxiety  and 
suspense  of  mind  in  consequence  of  delay 
caused  by  the  fault  of  a  common  carrier. 
Trigg  V.  Railway  Co.,  74  Mo.  147;  Hobbs  v. 
Railway  Co.,  L.  R.  10  Q.  B.  Ill;  Hamlin  v. 
Railway  Co.,  1  Hurl.  &  N.  408;  Walsh  v.  Rail- 
way Co.,  42  Wis.  23.  Nor,  In  an  action  against 
a  railroad  company  for  a  refusal  to  carry, 
can  the  plaintiff  recover  damages  for  fatigue 
BufTered  by  him  in  walking  to  his  place  of  des- 
tination, or  for  mental  and  physical  suffering 
caused  by  sickness  contracted  in  such  walk. 
Railway  Co.  v.  Thomas  (Tex.  Civ.  App.)  27  S. 
W.  419.  But  It  Is  urged  by  the  learned  coim- 
sel  for  plaintiff  that  this  court,  in  the  case  of 
WUlson  V.  Raikoad  Co.,  6  Wash.  621,  32  Pac. 
468,  and  34  Pac.  146,  repudiated  .the  doctrine 
that  damages  cannot  be  recovered  for  mental 
suffering  which  is  not  connected  with  physical 
Injury,  and  that  the  testimony  and  the  Instruc- 
tion as  to  mental  anxiety  and  excitement  above 
mentioned  were  in  accordance  with  the  prlh- 
ciple  there  announced.  That  was  an  action 
for  damages  for  an  unlawful  expulsion  of  a 
passenger  from  a  railway  train,  and,  while  It 
Is  true  that  we  held,  in  accordance  with  what 
was  deemed  to  be  the  weight  of  authority, 
that  the  plaintiff  was  entitled  to  compensation 
for  the  sense  of  wrong  suffered  and  the  feel- 
ing of  himiiliation  and  disgrace  occasioned  by 
the  wrongful  act,  we  did  not  undertake  or  in- 
tend to  announce  any  rule  with  respect  to  the 
measure  of  damages  in  a  case  like  the  one  at 
bar.  TV -it  case  Is  clearly  distinguishable  on 
principle  from  this,  and  the  decision  therein, 
hi  our  judgment.  In  no  wise  miUtates  against 
the  views  we  have  here  expressed.  In  the 
WiUson  Case  the  court  proceeded  upon  the 
theory  that  humiliation  and  mental  distress 
were  the  natural  and  proximate.  If  not  In  fact 
the  necessary,  result  of  the  wrongful  act  of 
the  defendant;  but  In  the  present  case  the 
necessary  element  of  proximity  Is  wholly  want- 
ing. The  case  of  Railway  Co.  v.  Berry  (Tex. 
App.)  15  S.  W.  48,  cited  by  plaintiff,  and 
which  supports  his  contention,  seems  to  us  to 
be  contrary  to  sound  policy,  and  opposed  to 
the  general  current  of  authority.  In  fact,  the 
trial  court,  in  one  portion  of  its  charge  to  the 
jury,  recognized  and  announced  what  we  hold 
to  be  the  correct  -doctrine,  when  It  stated  to 
the  jury  that  the  plaintiff  could  not  recover 
damages  for  any  mental  suffering  experienced 
by  reason  of  the  refusal  of  the  conductor  of 
the  Northern  Pacific  Railroad  Company  to  ac- 
cept the  tickets  tendered  to  him  by  plaintiff 
for  transportation;  and  for  what  reason,  then, 
it  told  the  jury  that  the  plaintiff  was  entitled 
to  damages  for  mental  anxiety  and  suffering 
endured  in  consequence  of  his  delay,  we  are 
unable  to  perceive.  Surely  no  court  could  say 
that,  In  contemplation  of  law,  the  mental  agi- 
tation or  excitement  caused  by  being  delayed 
on  a  Journey  Is  of  a  different  character  from 
that  produced  by  unexpectedly  having  to  pay 
extra  fare  for  transportation.    The  mental  sen- 


sation in  each  case,  whether  it  be  called  ex- 
citement, anxiety,  annoyance,  or  worry,  i» 
manifestly  the  result  of  disappointed  hoi)e  or 
expectation  merely,  for  which,  as  we  have 
see'n,  no  damages  can  be  awarded. 

It  appears  from  the  evidence  that  the  plain- 
tiff Is  an  attorney  at  law,  and  well  known  as 
such  at  Spokane,  but  that  he  had  not  been 
engaged  in  the  practice  of  his  profession  for 
two  years  prior  to  the  time  when  his  alleged 
cause  of  action  arose;  and  upon  the  trial  he 
testified  that  he  estimated  the  time  lost  by  his 
being  delayed  to  be  reasonably  worth  the  sum 
of  |25  per  day.  Two  other  attorneys  were  al- 
so called  as  wltnessses  for  plaintiff,  one  of 
whom  stated  that  the  services  of  attorneys  of 
the  ability  and  learning  of  the  plaintiff,  who 
were  engaged  in  active  practice  in  Spokane 
during  the  month  of  June,  1894,  were  worth 
from  ?25  to  $30  per  day,  and  the  other  that 
they  were  worth  from  $30  to  $40  per  day.  All 
of  this  evidence  was  objected  to  on  the  al- 
leged ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  and  It  Is  here  Insisted 
that  the  court  erred  In  overruling  the  objec- 
tion. Now,  it  is  evident  that,  if  the  plaintiff 
was  delayed  in  reaching  his  destination  by  the 
fault  of  the  defendant,  he  was  damaged,  on 
account  of  lost  time,  to  an  amount  exactly 
equal  to  that  which  he  would  have  earned  by 
the  practice  of  his  profession  (for  it  is  as  a 
lawyer  only  that  he  claims  damages  for  loss 
of  time)  had  he  been  at  borne  durhig  such  de- 
lay; but  to  entitle  him  to  a  recovery  it  was 
incumbent  upon  him  to  prove  such  amount  by 
competent  and  legal  evidence.  As  to  the  proof 
of  damages  for  time  lost  by  professional  men, 
Mr.  Sedgvrick  says:  "In  the  case  of  most  pro- 
fessional men,  there  can  be  no  way  of  fixing 
a  general  scale  of  remuneration.  The  exclu- 
sive services  of  such  men  cannot  be  measured 
by  any  pecuniary  scale  common  to  a  whole 
class.  The  most  trustworthy  basis  of  dam- 
ages In  such  a  case  is  the  amount  which  the 
injured  party  has  earned  in  the  past.  This  is. 
however,  only  evidence  from  which  the  jur.v 
will  be  enabled  to  say  what  the  services  of 
such  a  man  as  the  plaintiff  are  worth,  and  the 
jury  should  distinctly  understand  that  it  is 
not  to  be  taken  as  the  necessary  and  legal 
measure  of  damages."  1  Sedg.  Dam.  (8th  E^d.) 
§  180.  And  this  statement  of  law  seems  to 
be  amply  supported  by  the  authorities.  It  is 
apparent,  therefore,  that  the  "most  trustwor- 
thy basis  of  damages"  was  not  adopted  In  the 
trial  of  this  cause.  There  was  no  proof  what- 
ever of  what  {he  plaintiff  actually  earned  as 
an  attorney,  either  before  or  after  the  particu- 
lar time  In  question.  Of  course,  he  earned 
nothing  Immediately  before  that  time,  because 
he  had  not  been  engaged  in  the  practice  of  the 
law  for  the  preceding  two  years;  but,  as  he 
resumed  the  practice  of  his  profession  imme- 
diately after  his  arrival  at  Spokane,  we  think 
it  would  have  been  proper  to  have  shown 
what  he  earned  thereafter,  not  as  establishing 
In  Itself  the  value  of  his  time,  but  as  evidence 
to  aid  the  jury  In  fixing  it    It  would  even 
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haye  been  permissible  to  submit  to  the  con- 
sideration of  the  Jury,  under  proper  Instruc- 
tions, proof  of  the  earnings  of  the  plaintiff 
when  previously  engaged  in  practicing  law  In 
the  city  of  Spokane;  but  we  are  inclined  to 
the  opinion  that  It  was  hardly  proper  to  prove 
what  the  time  of  practicing  attorneys  was 
worth,  as  that  would  constitute  no  fair  basis 
of  damages,  where  the  value  of  a  person's  time 
depends  so  much  upon  his  Individual  exer- 
tions. Neither  was  it  proper  to  i>ermit  the 
plaintiff  himself  to  state  his  own  opinion  or 
"estimate"  of  the  value  of  his  time,  without 
stating  the  facts  upon  which  such  oplnlmi  was 
hosed.  Indeed,  the  testimony  of  each  of  tlie 
witnesses  who  testified  as  to  the  value  of  an 
attorney's  time  was  substantially  nothing  more 
than  an  expression  of  his  individual  opinion 
upon  the  subject,  and  the  question  involved 
was  not  one  of  science  or  skill,  such  as  could 
not  be  determined  by  a  Jury  of  ordinary  Intel- 
ligence, without  the  aid  of  the  opinions  of  oth- 
ers. If  facts  only  had  been  stated,  the  jury 
could  Iiave  drawn  their  own  conclusions.  Up- 
on this  Issue  the  jury  were  instructed  that  for 
loss  of  time  plaintiff  was  entitled  to  recover 
such  sum  as  his  time  at  home,  for  the  period 
he  was  delayed  by  reason  of  defendant's  fail- 
ure to  transport  him,  was  reasonably  and  fair- 
ly worth  in  his  profession  or  business;  and  as 
an  abstract  proposition  of  law  the  instruction 
was  correct,  but  as  applied  to  the  proofs  it  was 
misleading,  because  It  virtually  authorized  the 
Jury  to  adopt  the  amount  stated  by  the  plain- 
tiff falmsdf,  or  that  which  they  might  infer 
from  the  testimony  of  either  of  the  other  wit- 
nesses, to  be  the  reasona'ble  value  of  plaintiff's 
time,  as  the  absolute  and  certain  measure  of 
damages.  Even  if  it  were  conceded  that  the 
evidence  was  admissible,  and  that  it  showed  a 
"general  scale  of  remuneration"  common  to 
all  attorneys  such  as  the  plaintiff,  the  instruc- 
tlOTi  would  ^ill  be  open  to  the  same  objectlcm, 
for  it  left  out  of  consideration  entirely  the 
probability  that  plaintiff  would  have  had  pro- 
fessional employment  had  he  been  at  hcxne 
during  the  period  of  his  detention.  Yonge  v. 
Steamship  Co.,  1  Cal.  353;  3  Suth.  Dam.  (2d 
£d.)  I  93C;  2  Sedg.  Dam.  (8th  Ed.)  §  863. 
The  jury  should  have  been  distinctly  charged 
to  weigh  that  probability,  for  the  manifest  rea- 
son that  the  plaintiff's  right  to  damages  for 
loss  of  time  depended  upon  the  fact  whether 
the  time  during  which  he  was  delayed  would 
liave  been  of  {lecimiary  value  to  him  if  he  had 
arrived  at  his  destination  without  detention. 
Under  the  Instruction  as  given  the  jury  were 
left  to  determine,  as  best  they  could,  the 
amount  of  damages,  without  being  hiformed  as 
to  the  rule  by  which  such  damages  should  be 
measured.  It  is  difficult,  at  best,  to  determine 
the  value  of  time  in  a  case  like  this,  where 
such  value  Is  not  governed  by  any  established 
rate  of  wages;  and  it  is  therefore  highly  Im- 
portant that  the  jury  should  be  fully  informed 
«8  to  the  rules  and  principles  by  which  they 
should  be  guided. 
What  we  have  already  said  renders  It  unijec- 


essary  for  us  to  specially  consider  the  remain- 
ing points  made  by  the  defendant  The  Judg- 
ment must  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

HOTT,  C.  J.,  and  aORDON,  J.,  concur. 

DUNBAR,  J,  I  dissent  I  think  no  sub- 
stantial error  was  committed  by  the  court,  and 
the  judgment  should  be  affirmed. 


(U  Wuh.   230) 
BANK  OF  BRITISH  COLUMBIA   v. 
JEFFS. 

(Supreme  Court  of  Washington.     Sept  3, 
1896.) 

NeOotiabls   Instbdment  — Parol   Evidencb  of 

SURETTSaiP— EXTENSIOV  TO  PllISCIPAL— AO- 
OEPTANCB   or  INTEKEST   IN    ADVANCE. 

1.  One  of  two  or  more  joint  and  several  mak- 
ers of  a  note  may  show  by  parol  that  he  was 
In  fact  a  surety,  and  that  such  fact  wag  known 
to  the  payee  when  the  note  was  taken. 

2.  Where  the  payee  of  a  joint  and  several 
note,  with  knowledge  of  the  fact  that  one  of 
the  makers  is  a  surety  only,  after  maturity  of 
the  note  accepts  from  the  principal  payment  of 
interest  to  a  time  in  the  future,  however  short, 
such  acceptance  amounts  to  an  extension  of  the 
note,  which  releases  the  surety,  unless  made 
with  his  consent. 

3.  The  fact  that  a  bank,  while  holding  a  past- 
due  note  of  a  depositor,  which  is  also  signed  by 
a  surety,  makes  t.  temporary  loan  to  the  depos- 
itor, which  is  placed  to  his  credit,  and  subse- 
quently  checked  out,  does  not  entitle  the  surety 
to  have  the  amount  of  the  deposit  credited  on 
the  note. 

Appeal  from  superior  court.  King  county;  T. 
J.  Humes,  Judge. 

Action  by  the  Bank  of  BriUsh  Columbia 
against  Richard  Jeffs.  Judgment  for  plain- 
tiff, and  defendant  appeals.   Reversed. 

Thomas  B.  Hardin  and  Pierre  P.  Ferry,  for 
appellant  Burke,  Shepard  &  Woods,  for  re- 
spondent 

GORDON,  J.  This  action  is  based  upon  a 
promissory  note  executed  by  T.  M.  Alvord,  his 
wife,  M.  J.  Alvord,  E.  H.  Alvord,  and  appel- 
lant Richard  Jeffs;  said  note  being  for  the 
sum  of  $10,000,  made  Novemljer  15,  1890,  pay- 
able to  the  respondent,  the  Bank  of  British  Co- 
lumbia, one  day  thereafter,  with  interest  after 
date  at  the  rate  of  10  per  cent.  The  action  was 
brought  against  the  appellant  Jeffs,  alone. 

The  amended  answer  contains  nine  separate 
defenses,  the  first  of  which  alleges  that  the 
sum  for  which  said  note  was  given  was  loaned 
by  the  respondent  to  the  said  T.  M.  Alvord; 
that  the  appellant  was  a  surety  only;  and  that, 
after  the  execution  of  said  note  by  appellant 
the  same  was  altered,  without  the  knowledge 
or  consent  of  the  appdlant  by  the  addition 
thereto  of  the  signature  of  one  E.  H.  Alvord, 
as  an  apparent  principal.  The  second,  third, 
fourth,  fifth,  sixth,  and  seventh  defenses  all 
assert  that,  after  the  maturity  of  the  note, 
the  same  was,  for  a  sufficient  consideration, 
extended  from  time  to  time,  as  set  out  In  said 
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■eyeral  defenses,  and  that  each  of  said  ex- 
tensions was  had  without  the  knowledtre  or 
consent  of  the  appellant.  The  eighth  defense 
was  an  attempt  to  set  out  an  aereement  to 
extend,  but  It  lacks  deflnlteness,  and  the  low- 
er court  sustained  a  demurrer  thereto.  Frovn 
an  examination,  we  are  satisfied  the  demur- 
rer was  rightfully  sustained.  Stickler  v. 
Giles,  9  Wash.  147,  87  Pac.  293.     ' 

The  ninth  defense.  In  substance,  alleged  that 
In  June,  1891,  at  a  time  when  said  note  was 
due,  T.  M.  AlTord  had  on  deposit  with  the  re- 
spondent the  sum  of  $3,000,  which  money  had 
been  borrowed  by  him  from  the  respondent, 
and  had  been  placed  to  his  general  deposit  ac- 
count This  defense  proceeds  upon  the  as- 
sumption that  it  was  the  duty  of  the  respondent 
to  have  credited  the  amount  of  said  deposit  up»- 
on  said  past-due  note,  and  that  Its  failure  to 
do  so  operated  as  a  defense  pro  tanto.  A  de- 
murrer to  the  several  defenses  having  been 
overruled,  excepting  only  as  to  the  eighth  (as 
hereinbefore  noticed),  the  respondent  replied, 
denying  each  and  all  of  the  allegations  contain- 
ed in  the  several  defenses;  and,  the  cause  hav- 
ing proceeded  to  trial,  the  court,  at  the  con- 
clusion of  the  testimony,  over  the  objection  of 
the  appellant,  withdrew  from  the  Jury  the  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh,  and 
ninth  defenses,  instructing  the  Jury  to  disre- 
gard the  same  in  arrivhig  at  their  verdict,  and 
submitted  the  cause  to  them  upon  the  Issue 
raised  by  the  first  defense  only,  viz.  as  to 
whether  there  had  been  an  alteraoon  oi  tne 
note  subsequent  to  its  execution  by  the  appel- 
lant Upon  the  Issue  thus  submitted,  the  Jury 
returned  a  verdict  for  the  respondent,  upon 
which  the  court,  having  denied  appellant's  mo- 
tion for  a  new  trial,  entered  its  judgement,  and 
the  cause  comes  here  on  appeal. 

It  Is  contended  In  this  court  by  the  learned 
counsd  for  the  respondent  that  the  Judgment 
was  right  In  any  event  inasmuch  as  the  note 
In  question  is  signed  by  the  appellant  as  an 
apparent  maker;  and  It  Is  urged  that  It  is  not 
competent  for  him  to  show  that  he  executed 
the  some  In  the  capacity  of  a  surety.  So  much 
has  been  said  by  courts  and  text  writers  upon 
the  proposition  which  Is  here  urged  that  we 
deem  it  tmprofltable  to  enter  upon  a  discus- 
sion of  the  subject  and  are  content  to  announce 
that  In  our  opinion,  the  great  weight  of  au- 
thority upon  the  question  Is  against  the  con- 
tention of  respondent,  and  that  the  trend  of 
modem  authority  is  against  It  Nor  do  we 
think  that  it  can  be  regarded  as  an  open  ques- 
tion In  this  state,  and  the  right  of  one  ot  two 
or  more  makers  of  a  Joint  and  several  nego- 
tiable note  to  show  by  parol  evidence  that  he 
was  In  fact  a  surety,  and  that  that  fact  was 
known  to  the  payee  of  the  note  when  the  same 
was  taken,  has  been  frequaitly  recognized  by 
this  court.  Binnian  t.  Jennings  (Wash.)  45 
Pac.  802;  Warburton  r.  Ralph,  0  Wash.  537, 
38  Pac.  140;  Culbertson  v.  Wilcox,  11  Wash. 
522,  80  Pac.  954;  Bank  v.  Harris,  7  Wash. 
139,  34  Pac.  460.  Probaldy  a  difCerent  rule  ex- 
ists where  one  who  Is  .In  reality  a  surety  ex- 


pressly declares  In  his  contract  that  he  la  ■ 
principal,  or  adds  the  word  "Principal"  to  his 
signature. 

Proceeding  to  a  ccmslderatlon  of  the  ques- 
tions relied  upon  by  the  appellant  for  a  re- 
versal, aside  from  the  error  predicated  upon 
the  ruling  of  the  court  sustaining  a  demur- 
rer to  the  eighth  defense,  already  noticed, 
we  think  that  the  action  of  the  court  in 
withdrawing  from  the  consideration  of  the 
Jury  the  so-called  "defenses"  numbered  2, 
3,  4,  5,  6,  and  7  Involves  but  a  single  ques- 
tion, and  that  it  is  not  necessary  to  consider 
said  defenses  separately.  The  testimony 
Introduced  upon  the  trial  relating  to  these 
defenses  showed  that  the  entire  sum  repre- 
sented by  said  note,  viz.  $10,000,  was  a  loan 
of  money  to  the  said  T.  M.  Alvord,  and  that 
the  appellant  Jeffs,  never  received  any  part 
thereof;  also,  that  the  respondent  had  full 
knowledge  of  that  fact  at  the  time  when 
said  loan  was  made,  and  at  all  times  there- 
after.    It  further  appears:   That  on  July  30, 

1892,  said  Alvord  gave  respondent  his  check 
drawn  upon  the  respondent  bank  against  the 
account  of  said  Alvord  In  said  bank,  for  the 
full  amount  of  Interest  on  the  note  In  suit 
for  the  month  of  July,  1892.  Said  check  was 
accepted  by  the  respondent,  and  charged  to 
the  account  of  Alvord  on  that  day,  and  an 
indorsement  thereupon  made  on  the  back  of 
said  note,  as  follows:  "Int  paid  to  the 
31  July,  '92."  That  on  March  30,  1893,  a 
similar  check  was  given  in  payment  of  in- 
terest for  the  month  ot  March,  and  a  like 
Indorsement  was  made  by  respondent  upon 
the  note.  That  on  April  29,  1893,  said  Al- 
vord, by  a  similar  check,  paid  the  Interest 
on  said  note  for  the  full  month  of  ApriL 
And  that  the  respondent  upon  said  29tb  day 
of  April,  made  an  indorsement  upon  said 
note  to  the  effect  that  the  interest  had  been 
paid  for  that  month.  On  May  24,  1893,  Al- 
vord gave  to  the  respondent  his  check,  dated 
the  20th  day  of  May,  1893,  for  the  amount 
of  Interest  upon  said  note,  in  full  for  said 
month  of  May,  1893.  Upon  the  face  of  said 
check  was  contained  the  statement  that  it 
was  given  In  payment  of  Interest  for  that 
month.  On  the  same  day  it  was  presented 
to  the  respondent,  and  by  it  marked  "Paid," 
and  on  that  day  charged  to  the  account  of 
said  Alvord;  and  at  the  same  time  an  in- 
dorsement was  made  upon  said  note,  showing 
that  the  interest  was  paid  thereon  to  May  31, 

1893.  On  the  28th  of  June,  1893,  a  similar 
transaction  occurred,  riz.  respondent  re- 
ceived from  said  Alvord  payment  of  the  in- 
terest upon  said  note  up  to  the  30th  day  of 
June  of  that  year.  Thus,  It  will  be  seen 
that  the  various  extensions  relied  upon  were 
tn  some  instances  for  a  day  only,  and  in 
none  exceeding  six  days;  and  appellant's 
contention  that  extensions  were  made,  and 
for  definite  periods,  Is  based  wholly  upon  the 
acceptance  by  the  respondent  in  sevetal  in- 
stances of  interest  in  advance;  and  these 
payments  are  relied  upon  as  tonstltuting 
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valid  extensJons  of  Ihe  time  for  payment  of 
the  principal  Bum  represented  by  the  note. 
The  offlciala  of  the  bank  testified  that,  when 
these  interest  payments  were  made,  noth- 
ing was  said  about  the  payment  of,  or  ex- 
tensions of  the  time  for  the  payment  of,  the 
principal.  The  respondent  insists  that  the 
payment  of  interest  In  advance  Is  not  a  suf- 
ficient consideration  to  support  an  agree- 
ment to  extend  the  time,  but  the  contrary 
has  been  held  by  this  court  In  the  very  late 
case  of  Binnlan  v.  Jennings,  supra.  After 
an  examination  of  all  of  the  authorities  cited 
upon  the  main  proposition,  we  think  the 
proposition  is  fully  supported  that  where  a 
creditor,  without  Inadvertence  or  mistake, 
receives  a  payment  of  interest  In  advance 
on  the  note  of  a  debtor,  and  does  not  ex- 
pressly reserve  the  right  to  sue  before  the 
expiration  of  the  period  for  which  Interest 
is  taken,  there  is  a  contract  created  to  ex- 
tend the  time  of  payment  during  the  period 
for  which  the  interest  is  paid.  Woodburn 
V.  Carter,  50  Ind.  376;  Crosby  v.  Wyatt,  10 
Ni  H.  318;  Bank  v.  Pearsons,  30  Vt.  711; 
Hamilton  v.  Wlnterrowd,  43  Ind.  393;  Star- 
ret  V.  Burkhalter,  86  Ind.  439;  Bank  v.  Ela, 
11  N.  H.  335;  Bank  v.  Mackey,  140  U.  8. 
220,  11  Sup.  Ct.  844;  Bank  v.  TruesdeU,  55 
Barb.  602;  Kerns  v.  Ryan,  26  IlL  App.  177; 
Bank  v.  McClung,  8  Humph.  87;  Scott  ▼. 
Scruggs,  9  O.  C.  A.  246,  60  Fed.  721.  In 
the  case  of  Preston  v.  Henning,  6  Bush,  556, 
the  court  say  upon  this  question:  "But  It 
is  argued  for  the  appellees  that  although  the 
acceptance  of  payments  so  made  may  have 
authorized  an  expectation  that  indulgence 
was  to  be  given,  as  no  express  contract  to 
forbear  Is  proved,  none  should  be  inferred. 
We  are  of  a  different  opinion.  The  prepay- 
ments of  interest  being  made  as  the  price 
of  indulgence,  and  received  by  the  appellees 
with  knowledge  of  that  fact,  and  without 
notice  to  the  payer  that  the  forbearance 
thus  paid  for  would  not  be  given,  they  were 
bound  by  an  implied  promise  to  forbear  to 
6ue  until  the  expiration  of  the  time  for  which 
the  interest  was  paid."  In  Brandt  on  Sure- 
tyship (volume  2,  i  352)  that  learned  author 
says:  "The  decided  weight  of  authority, 
and  it  seems  the  better  reason,  is  that  the 
payment  in  advance  of  Interest  on  the  debt 
by  the  principal  to  the  creditor  Is  of  Itself, 
without  more,  suflicient  prima  facie  evidence 
of  an  agreement  to  extend  the  time  of  pay- 
ment for  the  period  for  which  the  Interest 
is  paid,  and  works  the  discharge  of  the  sure- 
ty." Of  course,  upon  principle,  the  exten- 
sion of  the  time  of  payment  for  six  days,  or 
for  a  day  only,  would  operate  to  release  the 
surety  as  fully  and  effectually  as  if  made 
for  a  year.  2  Brandt,  Sur.  §  344;  Kerns  v. 
Ryan,  supra;  Winne  v.  Springs  Co.,  3  Colo. 
155;  Ducker  v.  Rapp,  67  N.  Y.  464;  Berry 
V.  PuUen,  69  Me.  101.  Our  conclusion,  there- 
fore, is  that  the  Court  erred  in  withdrawing 
said  defenses  from  the  consideration  of  the 
Jury. 


The  remaining  question  relates  to  the  par- 
tial defense  urged  by  the  appellant,  and  is 
designated  "Affirmative  Defense  No.  9."  We 
do  not  think  that  it  was  the  duty  of  the  re- 
spondent to  have  applied  the  $3,000,  which 
was  on  deposit  in  its  l>ank,  to  the  credit  of 
the  said  T.  M.  Alvord,  in  part  payment  of 
the  note  in  question.  This  deposit  was  the 
result  of  a  temporary  loan  made  by  the  re- 
spondent to  the  said  Alvord,  and  by  him  sub- 
sequently checked  out.  We  think  there  is 
no  authority  that  would  sustain  the  conten- 
tion of  the  appellant  in  this  behalf.  Voss  v. 
Bank,  83  IlL  599. 

For  the  error  above  noticed,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

AND£]RS  and  DUNBAR,  JJ.,  concur. 


(IS  Wash.  tU) 
SMITH  et  al.  v.  SMITH  et  al. 
(Supreme  Court  of  Washington.     Sept.  17, 
1896.) 
Wills— Co  n'stbuction—Tkcs'Teks. 
Testator  pive  to  his  "said  executors"  all 
his  property,  "in  tiust,  nevertheless,"  for  certain 
uses,  and  then  directed  a  sale  of  the  property 
and  division  among  certain  beneficiaries.     One 
of  the  executors   appointed   was   a  nonresident, 
who,  by  statute;  was  incompetent  to  act  as  an 
executor,  and  part  of  the  property  was  held  by 
testator  as  trustee.     BM,  that  the  executors 
held  the  proprrty  as  trustees,  and  not  as  execu- 
tors. 

Appeal  from  superior  court,  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  Mary  A.  Smith  and  others  against 
Andrew  C.  Smith  and  (3eorge  O.  KeUy.  There 
was  a  Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

DooUttle  &  Fogg,  for  petitioners.  Parsons, 
Corell  &  Parsons,  for  respondents. 

DUNBAR,  J.  This  case  Involves  the  con- 
struction of  a  will.  The  petition  of  the  appel- 
lants charges  the  respondents  with  mismana- 
ging the  estate  of  decedent,  Edward  S.  Smith, 
and  prays  for  an  accounting  by  the  said  al- 
leged executors,  for  the  revoking  and  setting 
aside  of  an  order  theretofore  made  by  the 
court  accepting  the  rqmrt  of  said  executors,  and 
for  the  removal  from  office  of  said  executors, 
and  the  appohitment  of  some  suitable  person 
in  their  stead,  and  for  other  relief.  A  de- 
murrer was  Interposed  to  the  petition,  which  , 
demurrer  was  sustained  by  the  court.  Judg- 
ment for  costs  was  rendered,  and  from  such 
judgment  on  the  demurrer  appeal  was  taken 
to  this  court. 

The  appellants'  brief  in  this  case  is  exceed- 
ingly elaborate.  Hundreds  of  cases  are  dted, 
but  the  brief  is  so  prepared  that  it  is  diffi- 
cult to  determine  frequently  whether  the  learn- 
ed author  is  quoting  the  decisions  of  courts, 
or  is  setting  forth  his  own  arg\iment  in  the 
case;  and  this  defect  in  the  brief  has  neces- 
sitated an  examination  of  many  cases,  which 
examination   might  have   been  otherwise   ob- 
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ytated.  We  have  examined  many,  but  not  all, 
of  the  authorities  cited,  but  liare  obtained  very 
little  light  from  such  cases,  for  they  seem  to 
us  not  to  bear  on  the  construction  of  such  a 
win  as  the  one  which  is  before  us.  The  peti- 
tion in  this  case  is  extremely  redundant,  pro- 
lix, and  tautological,  and  is  attacked  by  the 
demurrer  for  several  alleged  defects;  but  out- 
side of  the  question  as  to  whether  or  not  the 
petition  sets  forth  facts  soffldent  to  constitute 
a  cause  of  action,  in  that  it  does  not  show  that 
a  sufficient  notice  of  the  former  settlement  of 
the  executors  had  not  been  made,  and  that  it 
vras  defective  for  want  of  all  the  proper  parties 
plaintiff,  we  think  the  first  objection  to  the 
petition,  that  the  probate  court  did  not  have 
jurisdiction  to  entertain  the  petition,  must  be 
sustained.  We  think  it  will  be  conceded  that 
if  the  respondents  were  made  trustees  of  the 
property  of  the  estate  by  the  will,  instead  of 
executors,  the  probate  jurisdiction  could  not 
attach,  but  that  the  case  should  be  tried  by  a 
court  of  equity,  and  the  respondents  should  be 
called  upon  to  account  for  their  trust  under  the 
statute  of  trusts,  Instead  of  under  the  statute 
of  probate.  So  that  the  pivotal  question  Is, 
were  these  respondents  trustees  or  executors? 
The  portion  of  the  will  necessary  for  con- 
struction is  as  follows:  "I,  Edward  S.  Smith, 
of  Tacoma,  in  the  county  of  Pierce  and  terri- 
tory of  Washington,  being  of  sound  and  dis- 
posing mind,  do  make,  publish,  ^d  declare 
this  my  last  wiU  and  testament,  in  manner  fol- 
lowing, hereby  revoking  aU  former  wills  by 
me  made:  Ist.  I  appoint  my  brother  Andrew 
C.  Smith,  of  Rochester,  Minnesota,  and  my 
friend  George  O.  Kelly,  of  said  Tacoma,  ex- 
ecutors of  this,  my  last  will  and  testament,  to 
serve  without  giving  bonds,  and  direct  that,  in 
case  of  the  death  of  either  of  them,  the  sur- 
vivor may  act  and  do  all  things  that  both 
could  do  if  living.  2nd.  I  give,  devise,  and  be- 
queath to  my  said  executors  all  and  single  my 
property,  real  and  personal,  and  all  property 
standing  hi  my  name,  wheresoever  situated, 
in  trust,  nevertheless,  to  and  for  the  follow- 
ing uses  and  purposes,  viz.:  I  direct  my  said 
executors  to  sell  all  and  shigular  the  said 
property,  both  real  and  personal,  at  such  time. 
In  such  manner,  and  on  such  terms,  and  for 
such  prices  as  Is,  In  their  opinion,  for  the  best 
Interest  of  my  estate,  and  to  convey  the  titles 
to  said  real  estate  by  deed,  and  from  the  net 
proceeds  of  said  sales,  belonging  to  said  es- 
tate, after  paying  to  my  wife  such  sums  as,  in 
their  opinion,  may  be  required  for  her  support, 
to  divide  the  remainder  equally  between  my 
children,  share  and  share  alike.  3rd.  And, 
whereas  certain  real  property  which  I  hold  is 
of  such  a  character  that  it  may  be  considered 
by  my  said  executors  that  it  should  not  be 
sold  Immediately,  the  same,  or  any  part  of  it, 
may  tie  held  by  them,  in  their  discretion,  for  a 
period  not  exceeding  ten  years."  It  seems  to 
us  that  this  will,  construed  as  an  entirety, 
plainly  Indicates  that  it  was  the  intention  of 
the  decedent  to  make  trustees  of  these  respond- 
ents, although  they  are  denominated  "execu- 


tors" by  the  will.  All  tliat  the  devisor  prob- 
ably meant  was  that  these  respondents  should 
execute  the  trust,  for  the  duties  which  he  im- 
posed upon  them  were  purely  and  simply  the 
duties  of  trustees.  This  is  set  out  in  the  sec- 
ond paragraph  of  the  will,  after  the  words,  "I 
give,  devise,  and  bequeath  to  my  said  execu- 
tors all  and  singular  my  property,  real  and 
personal,  and  all  property  standing  in  my  name, 
wheresoever  situated,"  by  the  qualifying  words 
"hi  trust,  nevertheless,  to  and  for  the  follow- 
ing uses  and  purposes";  that  is,  notwithstand- 
ing the  devise  and  bequest  to  the  said  execu- 
tors, nevertheless  said  devise  and  bequest 
were  in  trust  for  the  uses  and  purposes  speci- 
fied. Had  the  word  "executors"  not  been  used 
by  the  devisor,  it  could  not  have  been  con- 
tended that  the  will  did  more  than  to  appoint 
the  respondents  trustees  of  the  estate.  Again, 
under  our  laws,  an  executor  of  an  estate  must 
be  a  resident  of  the  state  in  which  the  estate  is 
situated,  and  this  will  especially  recites  that 
one  of  the  devisees,  viz.  Andrew  C.  Smith,  is 
a  resident  of  Rochester,  Minn.  Again,  the  will 
Itself  shows  that  a  portion  of  the  property  of 
the  estate,  and  wliich  was  bequeathed  to  the 
respondents,  was  property  not  belonging  to  the 
devisor,  but  proi)erty  for  which  he  was  a 
trustee,  and  therefore  property  for  which  he 
could  not  have  appointed  an  executor;  for 
there  is  no  case  which  goes  to  the  extent  of 
holding  that,  where  the  decedent  was  himself 
a  trustee  of  the  property  devised,  either  his 
executor  or  trustee,  by  whatever  name  he 
might  be  called,  or  the  property  so  held  in 
trust,,  would  be  subject  to  the  jurisdiction  of  a 
probate  court  Altogether,  we  think  It  was  the 
evident  Intention  of  the  devisor  to  constitute 
the  respondents  here  trustees,  only,  of  his  es- 
tate. This  was  the  view  taken  by  the  court 
below  upon  the  approval  of  the  report  of  the 
respondents  heretofore  mentioned,  and  the  or- 
der of  the  court  was:  "And  It  further  ap- 
pearing that  the  said  Andrew  C.  Smith  and 
George  O.  Kelly,  as  devisees  and  trustees  of 
the  estate  of  said  decedent,  have  not  fully  clos- 
ed the  trust  imposed  upon  them  by  said  will,  and 
their  duties  as  executors,  in  connection  with  their 
said  office  as  trustees,  to  which  this  court,  as  a 
coiurt  of  probate,  is  without  jurisdiction,  and  as 
the  court  Is  of  the  opinion  that  all  of  said  mat- 
ters can  be  more  fairly  and  equitably  adjiisted 
upon  theh:  final  report  and  statement  of  their 
account  as  such  trustees,  it  is  ordered  that  all 
said  matters  and  the  further  hearing  hereof  be 
continued  imtll  such  final  settlement  of  such 
trustees  shall  be  had.  Including  their  compen- 
sation as  such  executors,  and  all  such  allow- 
ances as  may  seem  upon  such  final  accounting 
to  be  just  and  proper,  or  shall  at  any  time  be 
found  and  awarded  by  this  court  sitting  in  equi- 
ty, with  leave  to  said  executors  at  any  time  to 
apply  for  such  further  order  or  orders  herein  as 
they  may  be  advised  are  proper  for  the  final 
completion  of  their  duties."  The  record  shows 
tliat  an  action  in  equity  for  an  accounting  has 
been  commenced  In  this  case,  and  is  now  pend- 
ing.   We  think  all  the  relief  which  appellants 


Digitized  by 


Google 


Ifrash.) 


STATE  9.  8TALLCUP. 


251 


dalm  can  be  properly  obtained  In  that  ax;tlon,  or 
In  aome  other  action  brought  for  an  equitable 
■cooontlng  by  these;  tmstees,  and  that  the  de- 
moRer  to  the  petltloa  was  rljghtfnlly  mstalned. 

HOYT,  a  Jn  and  ANDEBS  and  GORDON, 
JJ_  ooncur. 


05  Waab.  2>3) 

STATE  ex  rel.  COMMB3ROIAL  BLECTRIO 

UOHT  &  POWER  CO.  t. 

STALLCUP.  Jndge. 

(Supreme  Court  of  Washington.     Sept  28, 
1896.) 

AFPBAI.    FIIOM    OBDBR    OIU.STIKO    iKJUHOnOK  — 

Effsct. 
A  temporary  Injunction  la  operative  during 
the  ijendency  of  an  appeal  from  the  order  grant- 
ing It. 

Original  application  by  the  state,  on  the 
relation  of  the  Commercial  Electric  Light  & 
Power  Company,  for  a  writ  of  mandate  to 
John  C.  Stallcnp,  judge  of  the  superior  court 
of  Pierce  county,  requiring  him  to  fix  the 
amount  of  a  bond  for  stay  of  proceedlnga 
pending  an  appeal    Denied. 

Stiles  &  Stevens,  for  relator.  A.  N.  Jor- 
dan and  Bogle  &  Richardson,  for  respondent. 

GORDON,  J.  An  action  was  commenced 
by  the  city  of  Tacoma  against  the  Commer- 
cial Electric  Light  &  Power  Company,  de- 
fendant (relator  herein),  to  obtain  a  perpetual 
injunction  restraining  and  enjoining  said 
light  and  power  company  from  stringing  elec- 
tric wires  on  the  streets  of  the  plaintiff 
dty.  Upon  hearing  had,  the  court  issued  a 
temporary  injunction  restraining  the  defend- 
ant therein  from  doing  the  acts  threatened 
pending  the  litigation,  and  requiring  the  city 
to  enter  into  a  bond  in  the  sum  of  $5,000, 
conditioned  to  pay  any  damages  defendant 
might  sustain  by  reason  of  the  temporary  In- 
junction. Thereupon  defendant  (relator  here- 
in) gave  notice  of  appeal  to  this  court  from 
the  order  granting  the  temporary  injunction, 
and  also  filed  Its  cost  bond  upon  appeal. 
Thereafter  the  defendant  light  and  power 
company  moved  the  respondent,  as  Judge  of 
the  superior  court  in  which  said  action  was 
pending,  to  fix  the  amount  of  bond  for  a  stay 
of  proceedings  pending  the  appeal.  The  court 
denied  the  motion,  and  refused  to  fix  the 
amount  of  such  bond.  In  so  far  as  It  might 
"suspend  the  operation  of  the  temporary  In- 
junction." This  Is  a  proceeding  for  a  writ  of 
mandate  directed  to  the  respondent,  as  judge, 
requiring  him  to  forthwith  fix  the  amount  of 
said  bond.  A  single  question  is  presented, 
viz.:  Is  a  temporary  injunction  operative 
during  the  pendency  of  an  appeal  from  the 
order  granting  It?  Upon  behalf  of  the  re- 
spondent it  is  Insisted  that  the  appeal  was 
perfected  by  the  giving  of  the  cost  bond;  that 
"there  are  no  proceedings  on  such  order  (an 
order  granting  a  temporary  injunction),  and 


no  process  can  Issue  thereon;  and  that  there 
Is  nothing  to  l)e  stayed."  The  general  mle  Is 
thus  stated  In  section  891  of  Elliott,  App. 
Proa:  "Where  a  decree  specifically  forbids 
a  party  from  doing  a  designated  act,  be  can- 
not, by  obtaining  a  supersedeas,  acquire  a 
right  to  do  the  forbidden  act  Thus,  a  super- 
sedeas confers  no  right  to  do  an  act  prohibited 
by  a  decree  awarding  an  Injunction  forbidding 
the  act  It  is  obvious  that  to  assign  to  a 
supersedeas  such  force  as  would  make  it  so 
operate  as  to  give  a  party  power  to  do  what 
the  decree  prohibits  would  make  It  a  remedy 
creating  affirmative  rights  of  a  positive  na- 
ture, rather  than  a  preventtve  order  or  writ 
This  would  be  to  completely  transform  one 
remedy  Into  another,  of  an  essentially  differ- 
ent class.  To  adjudge  that  a  supersedeas  can 
create  a  positive  and  affirmative  right  would 
be,  in  effect  to  annul  the  decree  of  the  lower 
court  before  a  hearing  upon  the  merits  Is  bad, 
and  this  the  policy  of  the  law  prohibits.  The 
principles  declared  In  analogous  cases  forbid 
that  the  merits  of  an  appeal  should  be  detov 
mined  upon  a  preliminary  application,  and 
they  forbid,  also,  that  the  Judgment  of  the 
trial  court  should  be  nullified  without  a  con- 
sideration of  the  merits,  In  due  course,  and 
upon  full  argument"  "The  general  theory  of 
Injunctive  relief,  except  so  far  as  our  Code 
has  changed  the  doctrine,  is  that  some  act  Is 
about  to  be  done  by  the  defendant  which  will 
result  in  such  injury  to  the  complaining  party 
as  cannot  be  compensated  In  damages  that 
can  be  recovered  In  an  ordinary  action  at  law. 
If  the  party  enjoined  can,  by  appealing,  go  on 
and  do  the  act  which  will  result  in  the  Irrep- 
arable damage,  compel  the  party  who  has 
obtained  the  Injunction  to  seek  his  redress  in 
an  action  for  damages  upon  the  appeal  bond, 
there  would  seem  to  be  no  material  advantage 
in  obtaining  an  Injunction  In  such  case  against 
such  injurious  act"  State  v.  Chase,  41  Ind. 
856.  In  Sixth  Ave.  By.  Co.  v.  Gilbert  E.  R. 
Co.,  71  N.  Y.  480,  it  was  held  that:  "An  ap- 
peal from  a  Judgment  restraining  an  action 
on  the  part  of  defendant,  and  a  stay  of  pro- 
ceedings thereon,  do  not  affect  the  validity 
or  effect  of  the  Judgment  pending  the  appeal. 
The  defendant  is  not  absolved  from  the  duty 
of  obedience  to  it,  or  permitted  to  do  that 
which  the  Judgment  absolutely  prohibits. 
The  Judgment  so  far  as  It  enjoins  the  de- 
fendant, needs  no  execution.  It  acts  directly 
without  process,  and  the  stay  only  operates 
to  prevent  action  on  the  part  of  plaintiff." 
At  page  433  the  court  say:  "It 'did  not  ab- 
solve them  from  the  duty  of  obedience,  and 
permit  them  to  do  that  which  the  Judgment 
absolutely  prohibited,  and  the  doing  of  which 
would,  as  adjudged  by  the  court,  cause  Irrep- 
arable mischief  to  the  plaintiff,  or  an  Injury 
which  cotild  not  certainly  be  compensated  In 
damages."  See,  also,  Kllnck  v.  Black,  14  S. 
a  241;  Central  Union  Tel.  (3o.  y.  State,  110 
Ind.  203,  10  N.  E.  022,  and  12  N.  E.  186; 
Slaughterhouse  Cases,  10  Wall.  273;  Mining 
Co.  T.  Fremont.  7  OaL  ISO;  High,  InJ.  |  1688. 
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Counsel  for  the  relator  concedes  that  the  gen- 
•Rtl  rule  Is  that  supersedeas  bonds  do  not  sus- 
pend temporal?  injunction  orders,  but  he  plants 
himself  upon  the  statute  of  this  state  govern- 
ing appeals  (sections  6  and  7,  Act  March  8, 
1S93;  Laws  1893,  p.  119),  ana  tne  cases  of 
State  V.  Jones,  2  Wash.  St.  662,  27  Pac.  452, 
and  State  v.  Superior  C!ourt,  12  Wash.  677,  42 
Pac.  123.  "We  have,  in  the  course  of  Investiga- 
tion, examined  a  great  many  statutes,  but  we 
think  that  the  distinctini  for  which  counsel 
contends— and  which  contention  is  supported 
to  some  extent  by  what  is  said  in  State  v.  Su- 
perior Court,  supra— is  one  of  phraseology,  and 
not  of  principle.  We  have  not  been  able  to  find 
any  authority  which  supports  the  claim  that 
an  appeal  from  an  order  awarding  a  tempo- 
raiy  injunction  annuls  the  order,  and  leaves  the 
parties  against  whom  it  is  directed  as  free  to 
net  as  If  the  Injunction  bad  not  been  awarded. 
Rule  93  o'f  the  supreme  court  of  the  United 
States  provides,  "When  an  appeal  from  a  final 
decree,  in  an  equity  suit,  granting  or  dissolving 
an  iujunction.  Is  allowed  by  a  justice  or  judge 
who  took  part  In  the  decision  of  the  cause, 
he  may.  In  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending  or  mod- 
ifying the  Injunction  during  the  pendency  of 
the  appeal  upon  such  terms  as  to  bond  or 
otherwise  as  he  may  consider  proper  for  the 
security  of  the  rights  of  the  opposite  party." 
It  will  be  observed  that  this  rule  does  not 
confer  an  arbitrary  right,  but  reposes  In  the 
trial  court  a  discretionary  power.  .Here  It  is 
asserted  as  an  absolute  right  given  by  the 
statute.  Were  we  to  uphold  the  claim  of  re- 
lator. It  would  be  to  read  'into  the  statute 
that,  "In  all  cases  of  appeal  from  orders 
awarding  temporary  injunctions,  the  appel- 
lant may,  upon  giving  the  general  bond  pro- 
vided by  section  7,  commit  the  acts  forbid- 
den by  the  order  from  which  an  appeal  is 
taken."  And,  as  there  are  no  exceptions  in 
the  statute,  It  follows  that,  unless  it  would 
be  the  right  of  a  defendant  to  give  a  bond 
suspending  the  injunction  pending  an  appeal 
In  all  cases,  M:  is  a  right  in  no  case.  Did  the 
statute  wRrrant  such  construction.  Its  cou- 
stitutionality  might  well  be  doubted.  To  Il- 
lustrate: It  is  one  of  the  safeguards  of  the 
constitution  that  "private  property  shall  not 
be  taken  for  private  use."  Suppose,  In  a 
given  case,  a  party  or  a  corporation  was  pro- 
ceeding to  intrude  upon  the  premises  of  an- 
other, to  cut  down  timber,  or  remove  and 
destroy  property,  claiming  a  right  so  to  do, 
and  that  the  owner,  either  because  of  the  In- 
solvency of  the  party  asserting  the  right,  or 
because  the  damage  threatened  was  not  sus- 
ceptible of  definite  ascertainment,  or  because 
of  his  unwillingness  to  part  with  his  proper- 
ty for  compensation  or  at  aU,  should  resort 
to  equity  to  prevent  the  Injury.  The  logic 
of  relator's  position  Is  that  if  a  temporary  in- 
junction Issued  the  defendant  might,  upon 
giving  an  undertaking  on  appeal,  proceed  to 
do  the  very  acts  which  by  injunction  he  was 
restrained  from  doing,  and  thereby  the  own- 


er would  be  obliged  to  raaort  to  the  remedy 
vi>on  the  bond,  and  be  content  with  compen- 
sation in  money.  What  becomes  of  the  con- 
stitutional right  of  the'  defendant?  It  (s 
vcuchsafed  to  him  that  his  private  property 
shall  not  be  taken  for  private  use.  For  pri- 
vate purposes  it  may  not  be  taken  at  all.  For 
public  purposes  It  may  be  taken  only  upon 
just  compensation,  and  the  question  of  wheth- 
er the  contemplated  use  be  really  public  Is. 
by  our  constitution,  a  judicial  question.  It 
is  perfectly  manifest  that  these  provisions  of 
the  constitution  go  for  naught,  if  It  Is  within 
the  power  of  the  legislature  to  enable  a  par- 
ty, under  the  guise  of  an  undertaking  upon 
appeal,  to  disregard  the  restraints  Imposed 
by  an  injunctional  order.  And  aside  from  the 
fact  that  under  the  constitution  there  are 
some  rights  of  property  which  are  sacred,  and 
for  an  Infringement  of  which  the  law  does 
not  require  that  the  injured  party  shall  ac- 
cept compensation  in  money.  It  often  occurs 
that  the  injury  complained  of  is  of  such  char- 
acter as  that  adequate  compensation  in  mon- 
ey cannot  be  made;  and  that  circumstance. 
In  a  given  case,  might  be  the  sole  basis  of 
equitable  intervention.  "It  may  be  that  the 
tree  threatened  to  be  cut  Is  one  which  he 
values  as  an  ornament  to  his  dwelling,  or  one 
which,  in  his  eyes,  is  sacred,  by  Its  associa- 
tions. There  are  some  things  which  bonds 
will  not  cover,  and  which  cannot  be  esti- 
mated in  dollars  and  cents;  and.  If  our  law 
cannot  fully  protect  the  proprietor  In  cases 
like  these,  it  but  poorly  earns  the  encomiums 
which  are  bestowed  upon  It"  Dc  a  Croix 
v.  VlUere,  11  La.  Ann.  39.  The  remedy  af- 
forded by  Injunction  Is  often  sought  to  pre- 
vent irreparable  injury,  which  cannot  be  es- 
timated in  dollars  and  cents;  and,  if  the  in- 
junction Is  suspended  while  an  appeal  is 
pending,  it  might  and  doubtless  would  often 
follow  that  the  mischief  would  be  done  which 
the  object  of  the  action  was  to  prevent. 
"Shade  trees  could  be  cut  down,  property  re- 
moved out  of  the  jurisdiction  of  the  court, 
beyond  recovery,  or  any  other  wrong  intended 
to  be  prevented  perpetrated,  so  that,  when  a 
final  judgment  or  perpetual  injunction  were 
rendered,  it  would  be  vain  and  useless.  The 
remedy  sought  by  the  process  might  thus  be- 
come illusory,  and  success  In  the  suit  follow- 
ed by  no  benefit  to  the  aggrieved  party." 
Green  v.  Griffin,  95  N.  C.  50.  We  think  that 
the  true  rule  Is  laid  down  In  Itlining  Co.  v. 
Fremont,  supra,  viz.:  "A  stay  of  proceedings, 
from  its  nature,  only  operates  upon  orders  or 
judgments  commanding  some  act  to  be  done, 
and  does  not  reach  a  case  of  injunction." 
Section  8  of  the  act  of  1893,  supra,  expressly 
provides  that  In  all  cases  where  a  final  judg- 
ment shall  be  rendered,  wherein  a  temporary 
injunction  has  been  granted,  and  the  party 
at  whose  Instance  such  injunction  was  gi-ant- 
cd  shall  appeal  from  such  judgment,  such 
Injunction  shall  remain  In  force  during  the 
pendency  of  the  appeal  upon  giving  the  bond, 
etc.   The  enactment  of  this  section  strength- 
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■•iiB  the  preramptlon  that  the  general  provl- 
-ilons  of  section  7  were  not  Intended  to  em- 
DRtce  cases  like  the  present.  It  seems  plain 
(bat.  If  the  general  proyislons  of  section  7 
are  applicable  to  appeals  from  orders  grant- 
ing temporary  injunctions,  they  are  equally 
applicable  to  the  cases  provided  for  by  sec- 
tion 8;  hence,  why  the  necessity  for  the  en- 
acting section  8? 

It  follows,  we  think,  that  the  general  lan- 
(Tuage  of  section  7  of  the  act  of  March  8, 1893, 
supra,  cannot,  in  view  of  the  nature  of  In- 
junctive relief,  be  held  to  suspend  an  injunc- 
tion pending  an  appeal  from  an  order  allow- 
ing it.  To  hold  that  the  legislature  Intended 
to  anthorize  a  party  to  commit  the  very  act 
which  it  Is  the  sole  object  of  an  action  to  pre- 
vent, in  the  face  of  an  adverse  order  or  de- 
cree standing  unreversed,  and  remand  his 
adversary  to  another  forum,  there  to  seek,  in 
another  form  of  action,  damages  which,  he 
might  l>e  loath  to  accept,  and  which  would 
oftentimes  be  difficult  of  ascertainment,  and 
mere  often  Inadequate,  upon  the  mere  gen- 
eial  terms  of  a  statute  that  is  loappllcable  to 
the  very  nature  of  the  case,  would  be  un- 
reasonable, and  do  violence  to  the  spirit,  if 
not  the  letter,  of  the  law.  While  there  are 
l^-neral  expressions  used  in  the  opinion  in 
State  V.  Superior  Court,  supra,  which  seem 
to  justify  the  position  of  the  relator  herein, 
such  general  expi-essions  cannot  be  consider- 
ed as  decisive  either  of  that  case  or  of  the 
present  one;  and  we  think,  upon  mature  con- 
sideration, that  too  broad  a  construction  was 
there  ^i^ven  ihe  statute  nnder  consideration. 
Of  State  V.  Jones,  supra,  it  is  only  necessary 
to  say  that,  under  the  statute  In  force  when 
that  case  was  decided,  no  appeal  was  allowed 
from  an  order  granting  or  denying  a  motion 
for  a  temporary  injunction;  hence  the  case 
cannot  be  considered  of  any  authority  upon 
the  question  here  considered.  The  writ  pray- 
ed for  must  be  denied. 

SCOTT,  ANDBRS,  and  DUNBAB,  JJ.,  con- 
cur. 


(IE  wasb.  tan 

KELLEY  V.  PIERCE  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Sept  25, 
1896.) 

COCITTT  INDEBTBONBSS — HoW  OeTXRMINBD. 

In  determining  the  indebtedness  of  a  coun- 
ty within  the  meaning  of  the  constitutional  pro- 
vision limiting  the  same,  there  should  be  de- 
ducted the  cash  assets  of  the  county,  the  amount 
Of  taxes  assessed  for  county  purposes  on  the  tax 
roil  for  the  current  year,  and  the  amount  of  tax- 
es unpaid  on  the  rolls  for  prior  years.  State 
V.  Hopkins  (Wash.)  44  Pac.  134,  and  Mullen  v. 
Sackett,  Id.  136,  followed. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Thomas  Kelley  against  Pierce 
county,  John  B.  Hedges,  treasurer,  Frank  H. 
Oloyd,  auditor,  H.  G.  Holmes  and  others, 
board  of  county  commissioners,  tor  an  in- 


junction to  restrain  the  payment  of  county 
warrants,  or  the  interest  thereon,  or  tBe 
printing  Emd  exchanging  of  certain  funding 
Iwnds,  or  the  incurrhig  of  any  indebtedness 
on  account  of  the  same,  without  such  war- 
rants being  first  submitted  to  and  validated 
by  the  electors  of  Pierce  county.  From  a 
judgment  in  favor  of  plaintiff,  overruling  a 
demurrer  to  the  complaint,  defendants  i^h 
peaL     Reversed. 

Coiner  &  Shackleford  and  Crowley,  Sulli- 
van &  Groescap,  for  app^ants.  Wickers- 
ham  &  Reld,  for  respondent 

PER  CURIAM.  The  judgment  in  this  case 
is  directly  In  conflict  with  the  decision  of  this 
court  In  State  v.  Hopkins  (Wash.)  44  Pac. 
134,  and  MuUen  v.  Sackett,  Id.  138.  The 
judgment  will  therefore  be  reversed,  and  the 
cause  remanded  to  the  lower  court,  with  in- 
structions to  sustain  defendants*  demurrer  to 
the  complaint 


(15  Wseh.  K9> 
WOLVERTON  v.  GLASSCOCK  et  ux.i 

(Supreme  Court  of  Washington.  Sept  26, 
1896.) 
JuDOWBirr—  Rbs  JnoiOATA  — Pbovinob  of  Jukt. 
Where,  in  an  action  on  a  note  by  an  as- 
liignee,  defendant  the  maker,  pleads  a  judgment 
Tendered  against  him  as  garnishee  in  an  action 
against  plaintiff's  auiignor,  in  which  the  as- 
signee was  not  a  party,  the  onestion  whether 
plaintiff  did  nrt  In  fact  defend  in  the  garnish 
ment  suit,  so  as  to  render  the  judgment  bind 
ing  upon  him,  the  evidence  being  conflicting,  is 
tor  the  jury. 

Appeal  from  superior  court,  Spokane  couu 
ty;  James  Z.  Moore,  Judge. 

Action  by  John  Wolverton  against  B.  B 
Glasscock  and  wife.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Jones,  Belt  &  Quinn,  for  appellant  Jones. 
Voorhees  &  Stephens,  for  respondents. 

DUNBAR,  J.  Briefly  stated,  the  appel 
lant,  John  Wolverton,  was  the  Indorsee  o( 
two  negotiable  promissory  notes  executed  by 
respondent  Glasscock  to  appellant's  father, 
W.  M.  Wolverton.  The  appellant  brought 
an  action  on  the  notes  against  the  maker 
and  his  wife,  Annie  W.  Glasscock,  the  com- 
plaint containing  the  usual  allegations.  The 
answer  of  the  defendants  denied  the  in- 
dorsement of  the  plaintiff,  denied  the  allega- 
tion that  the  notes  had  not  been  paid,  and 
denied  the  reasonableness  of  the  attorney's 
fee.  But  the  answer  which  raised  the  Is- 
sues which  are  material  in  this  case  was 
a  further  allegation  that  the  defendants 
were  garnishees  In  a  suit  brought  by  the 
Exchange  National  Bank  of  Spokane 
against  W.  M.  Wolverton  and  Maggie  Wol- 
verton as  defendants;  that  judgment  was 
rendered  against  the  defendant  B.  B.  Glass- 
cock, as  such  garnishee,  tor  the  amount  due 
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on  the  Mid  promissoify  notes  Bned  on;  and 
that  the  said  B.  B.  Glasscock,  In  accordance 
with  the  demand  of  said  Judgment,  had  since 
paid  and  discharged  said  judgment  so  ren- 
dered against  him  as  such  garnishee,  In  full. 
The  reply  of  the  plaintiff  was  a  general  de- 
nial. '  Upon  the  trial  of  the  cause,  the  Judge 
discharged  the  Jury,  and  decided  the  case 
adversely  to  the  plaintiff,  holding  that  the 
judgment  In  garnishment  was  a  bar  to  the 
action. 

It  is  urged  by  the  appellant  that  the  court 
erred  in  permitting  any  proof  of  the  gar- 
nishee Judgment  or  proceeding  against  Glass- 
cock, because  the  appellant  was  not  a  party 
to  the  garnishee  proceedings,  and  Is  not 
bound  by  any  Judgment  rendered  therein. 
The  defendant  in  the  garnishment  case,  in 
his  answer,  alleged  that  he  had  been  In- 
formed and  believed  that  the  notes  sued 
upon  had  been  assigned  by  the  defendant  in 
that  action,  W.  M.  Wolverton,  to  the  plain- 
tiff In  this  action,  John  Wolverton.  It  W  In- 
sisted by  the  appellant  that,  under  section 
152  of  the  Code  of  Procedure,  it  was  the  duty 
of  the  defendant  garnishee  to  apply  to  the 
court  for  an  order  to  substitute  the  assignee, 
and  that,  this  not  having  been  done,  he  is 
bound  to  answer  to  the  assignee  for  the  debt. 
We  think  that  the  mode  provided  by  the 
statute  Is  not  Intended  to  be  exclusive,  and 
that  the  attention  of  the  court  was  sufficient- 
ly called  by  the  answer  to  the  fact  of  the 
assignment,  and  especially  would  this  be  ir- 
relevant If  the  assignee  actually  appeared 
In  the  case;  and  this  case  must  really  be 
determined  upon  the  proposition  of  whether 
or  not  the  assignee,  John  Wolverton,  ap- 
peared in  the  garnishment  proceedings.  It 
was  upon  the  theory  that  he  did  appear  that 
the  court  decided  the  case.  But  it  seems  to 
us  that  It  was  the  duty  and  province  of  the 
Jury  to  determine  that  question  (which  was 
purely  a  question  of  fact),  rather  than  the 
court  The  opinion  of  the  court,  which  Is 
a  part  of  the  record  in  this  case,  would 
have  been  a  very  good  argument  to  have 
been  presented  to  the  Jury  by  the  defend- 
ants' attorneys.  The  court  proceeds  in  this 
opinion  to  allege  reasons  tending  to  show 
that  Belt,  one  of  the  attorneys  for  the  plain- 
tiff In  this  case,  appeared  In  the  garnish- 
ment case  as  attorney  for  John  Wolverton, 
and  the  court  concludes  Its  opinion  with  the 
following  words:  "Now,  the  court  concludes 
from  the  evidence  In  this  case  that  the  plain- 
tiff was  represented  at  the  trial  at  Sprague, 
and  is  concluded  by  the  Judgment  there, 
'nie  Jury  will  be  discharged."  As  we  have 
before  indicated,  it  was  the  province  of  the 
Jury  to  reach  conclusions  from  the  evidence, 
and  the  case  cited  by  the  court— viz.  Douth- 
Itt  V.  MacCulsky  (Wash.)  40  Pac.  188— does 
not  sustain  the  doctrine  that  In  a  case  of 
this  kind,  where  the  testimony  Is  conflicting, 
the  court  has  a  right  to  take  the  ascertain- 
ment of  questions  of  fact  from  the  Jury,  and 
deprive  the  litigants  of  their  constitutional 


right  of  trial  by  Jury.  For  this  error  alone, 
the  cause  will  be  reversed,  and  a  new  trial 
granted. 

HOTT,  O.  J.,  and  ANDERS,  3^  toncnr. 
GORDON,  J.,  concurs  In  the  result 


(15  Wash.  290) 

DONNERBBRQ  v.  OPPBNHBIMEB  et  aLi 

(Supreme  0>art  of  Washington.     Sept  28. 

1896.) 

Promissobt  Notes — Gdarantt — Indobssmbitt— 

Pbincipai.  akd  Scbett— Disohabob 

of  Sdkbtt. 

1.  The  absolute  guarantors  of  a  note  waiving 
demand,  protest,  etc.,  are  not  entitled  to  have 
the  note  presented  tor  payment  on  maturity. 

2.  On  negotiating  a  note  before  maturity  by 
the  payee,  a  guaranty  of  payment  waiviDg  de- 
mand, etc.,  indorsed  on  the  note,  is  an  indorse- 
ment with  an  enlarged  liability. 

3.  A  purchaser  of  a  note  after  maturity  ftom 
a  bona  fide  indorsee  acquires  all  the  rights  of 
the  Indorsee. 

4.  In  case  of  an  absolute  joint  guaranty  of  the 
payment  of  a  note,  the  release  of  the  principEJ 

guarantor,  by  failure  to  present  the  note  against 
is  estate  within  the  required  time,  does  not  re- 
lease the  surety. 

5.  The  death  of  the  surety,  the  principal  sur- 
viving, does  not  release  the  surety's  estate. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

Action  by  John  Donnerberg  against  Har- 
riet Oppenbeimer  and  others.  There  was  a 
Judgment  for  plaintiff,  and  defendant  W. 
R.  Newport  and  others  appeal.     Affirmed. 

Jones,  Yoorhees  &  Stephens,  for  appellants. 
Jones,  Bell  &  Qulnn,  for  respondent 

SCOTT,  J.  One  Winnie  executed  a  note  to 
Solomon  Oppenheimer,  and  said  Oppenheimer 
and  E.  J.  Brickell  guarantied  the  payment  of 
the  note,  waiving  demand,  protest,  etc.,  by  a 
written  guaranty  upon  the  back  thereof,  and 
Oppenheimer,  before  its  maturity,  sold  the 
note  to  one  Dekum,  and  It  was  thereafter 
transferred  several  times,  and  was  finally  pur- 
chased by  the  plaintiff,  who  brought  this  ac- 
tion upon  the  guaranty  against  the  representa- 
tives of  said  guarantors,  they  both  having 
died,  to  collect  a  balance  due  upon  the  note. 
There  is  no  controversy  as  to  the  facts  In  the 
case.  Oppenhelmer's  estate  had  been  duly 
settled  through  the  probate  court,  and,  the 
claim  not  having  been  presented,  the  court 
held  that  said  estate  was  not  liable.  Brickell, 
by  his  will,  api>olnted  the  appellants  New- 
port Dyer,  and  Cheney  as  trustees  of  his 
property,  directing  them  to  manage  and  settle 
the  estate  without  the  Intervention  of  the 
court  The  will  was  proven,  and  said  trus- 
tees were  managing  and  settling  the  estate 
without  the  intervention  of  the  probate  court 
at  the  time  of  bringing  this  action.  No  notice 
to  present  claims  against  said  estate  was  pub- 
lished. It  was  agreed,  also,  that  Oppenheimer 
was  principal  in  said  guaranty,  and  that  Brl<&- 
ell  was  surety. 

Appellantg'  first  contention  la  that  piaintUTa 
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cause  of  action  was  barred  In  consequence  of 
a  failure  to  present  the  note  for  payment  ■with- 
in one  year  after  they  qualified  as  tmstees 
of  Brlckell'a  estate.  They  contend  that  the 
statute  requires  claims  to  he  presented  against 
estates  being  settled  In  such  a  manner,  as 
well  as  those  regularly  administered  or  settled 
In  the  probate  court  But,  conceding  this  for 
the  purposes  of  this  case  only,  and  not  de- 
ciding it,  it  would  also  have  been  necessary 
for  the  trustees  to  have  published  a  notice  to 
present  claims,  and,  not  having  done  so,  it 
would  not  be  barred  by  aiiy  failure  to  present 
It 

It  further  appears  that  the  note  was  pre- 
sented for  payment  after  the  expiration  of  one 
year,  and  that  imyment  was  refused,  and  that 
the  action  was  not  brought  until  some  four 
months  after  such  presentation,  and  appel- 
lants contend  that  the  plaintiff  cannot  recover 
(1)  because  there  was  no  afSdavlt  of  the  just- 
ness of  the  claim,  etc.,  and  (2)  In  consequence 
of  the  delay  In  bringing  the  suit.  But  ap- 
pellants stipulated  that,  prior  to  the  com- 
mencement of  the  action,  plaintiff  had  duly 
presented  said  note,  and  demanded  payment, 
and  therefore  cannot  now  raise  the  objection 
that  there  was  no  afildavlt  as  to  the  justness 
of  the  claim.  Nor  Is  the  position  in  regard 
to  the  delay  In  bringing  the  action  well  taken, 
for  there  was  no  obligation  upon  the  plain- 
tiff to  present  the  note  at  all,  as  said  above. 

It  Is  next  contended  that  the  plaintiff  took 
the  note  subject  to  all  defenses,  and  that  the 
guaranty  was  executed  some  time  after  the 
execution  of  the  note,  and  was  executed  by 
Brickell  without  any  consideration,  etc.,  and 
that  the  complaint  alleges  that  the  plaintiff 
obtained  the  note  by  assignment,  and  that  no 
Indorsement  of  the  note  was  pleaded  or  prov- 
en. It  appears,  however,  that  the  note  had 
been  transferred,  before  Its  matiu-lty,  to  sev- 
eral parties  other  than  the  plaintiff,  who  were 
holders  In  good  faith  and  for  value;  and  the 
plaintiff,  although  obtaining  the  note  after 
matnrlty,  would  take  as  good  a  title  thereto, 
and  stand  in  as  good  a  position,  as  such  prior 
holders.  Bank  v.  Gove,  63  Cal.  355;  1  Daniel, 
Neg.  Inst.  §  726a.  As  to  the  transfer  of  the 
note  by  indorsement,  the  written  guaranty 
was  set  forth  In  full  as  being  upon  the  back 
of  the  note,  and  signed  by  the  guarantors;  and 
under  the  authorities  this  constituted  an  in- 
dorsement of  the  note  with  an  enlarged  lia- 
bility. Bobinson  v.  Lair,  31  Iowa,  9;  Heard 
v.  Bank,  8  N^b.  10;  Crosby  v.  Boub,  16  Wis. 
616;  Heaton  v.  Hulbert,  3  Scam.  489. 

It  Is  further  contended  that,  the  guaranty 
being  joint,  the  release  of  one  joint  obligor  re- 
leased the  other,  and  that  the  release  of  the 
principal  discharged  the  surety,  and,  as  the 
Oppenhelmer  estate  bad  been  released,  the 
effect  of  it  was  to  release  the  Brickell  estate 
also.  But  this  rule  only  applies  where  the 
discharge  is  brought  about  by  some  affirma- 
tive act  upon  the  part  of  the  creditor,  and 
there  was  none  in  this  case.  All  that  Is 
claimed  Is  a  failure  to  present  tlie  note  against 


the  Oppenhelmer  estate.  Dye  v.  Dye,  21 
Ohio  St.  86;  Gage  v.  Bank,  79  HI.  62;  Davis 
V.  Graham,  29  Iowa,  514;  Darby  v.  Bank 
(Ala.)  11  South.  881;  2  Daniel,  Neg.  Inst  i 
1339. 

It  Is  next  urged  that  when  the  surety  dies 
and  the. principal  survives,  the  surety's  estate 
is  absolutely  discharged,  and  the  survivor  only 
Is  liable.  But  this  is  not  so  under  our  stat- 
utes (2  Hfll's  Ann.  Code,  ;§  704,  1042),  which 
provide  that  In  certain  cases,  which  would  In- 
clude this  one,  where  actions  conld  have  been 
maintained  against  the  party  If  living,  the 
same  may  be  prosecuted  against  "his  repre- 
sentatives. Finding  no  error,  the  judgment 
is  affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(15  Waah.  296) 
CITY  OP  TACOMA  v.  KRBOH. 
(Supreme  Court  of  Washington.     Sept  28, 
1886.) 

CONSTITOTIONAL    LAW  —  SPECIAI,    LkOISLATION  — 

ScsDAT  Laws— Barbbrs. 
An  ordinance  prohibiting  barbers  from  pur- 
suing their  calling  for  compensation  on  Sunday 
violates  the  constitutional  inhibition  a^^nst  spe- 
cial legislation. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Henry  Krech  was  convicted  for  violating 
an  ordinance  of  the  city  of  Tacoma  prohibit- 
ing barbers  from  pursuing  their  occupation  on 
Sunday,  and  appeals.    Reversed. 

O'Brien  &  Robertson,  for  appellant.  J.  P. 
Judon,  W.  H.  H.  Kean,  and  Stacy  W.  Gibbs, 
for  respondent 

PER  CURIAM.  The  appellant  was  con- 
victed in  the  municipal  court  for  violating  a 
city  ordinance  of  the  city  of  Tacoma,  which 
ordinance  prevents  barbers  from  pursuing 
their  calling,  from  shaving  or  doing  any  work 
In  connection  with  their  trade,  for  compensa- 
tion, on  Sunday.  Appeal  was  taken  to  the 
superior  court  of  Pierce  county.  On  the  trial, 
appellant  was  again  convicted,  and  from  the 
judgment  of  that  court  this  appeal  Is  taken. 

This  judgment  Is  attacked  for  various  rea- 
sons by  the  appella>nt,  but,  with  the  view  we 
take  of  his  last  contention,— viz.  that  the  law 
Is  special,  and  is  obnoxious  to  the  provisions 
of  our  constitution  in  relation  to  special  legis- 
lation,—a  discussion  of  the  other  propositions 
will  not  be  necessary.  One  class  of  people  is 
singled  out  by  this  law,  while  other  laboring 
people.  In  different  characters  of  employment, 
are  allowed  to  prosecute  their  work.  Con- 
ceding, for  the  purpose  of  this  case,  the  right 
of  the  legislature  to  pass  a  law  restricting  or 
forbidding  manual  labor  on  Sunday,  yet,  un- 
der the  provisions  of  our  constitution,  the 
restriction  must  be  imposed  alike  upon  all 
residents  of  th^  state,  or  the  effect  of  the  law 
would  be  to  work  privileges  and  Immunities 
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upon  one  class  of  dtizens  wbicb  did  not  equal- 
ly belong  to  all  citizens.  If  tbis  law  is  valid, 
tben  the  legislature  would  have  the  right  to 
problbit  fann  labor  on  Sunday,  to  prohibit 
working  by  printers  on  Sunday,  to  prohibit 
nine-tenths  of  the  employments  which  citizens 
usually  engage  in  in  this  country,  and  leave 
the  other  one-tentb  of  the  people  to  pursue 
tbeir  Tocations.  Tbis  would  plainly  be  grant- 
ing privileges  and  immunities  to  one  class 
wbicb  did  not  belong  equally  to  all  .citizens. 
The  object  of  the  constitution  was  to  prohibit 
special  legislation,  and  substitute  in  its  place 
a  general  law,  which  bore  on  all  alike.  It 
seems  to  us  that  the  ordinance  In  question  Is 
"special  legislation,"  within  the  meaning  of 
the  constitution;  and,  of  course,  if  the  legis- 
lature had  no  right  to  pass  such  a  law,  it 
could  not  delegate  such  power  to  a  city  coun- 
cil. This  view  is  sustained  by  Ex  parte 
Jentzsch  (Cal.)  44  Pac.  803;  Kelm  v.  City  of 
Chicago,  46  111.  App.  445;  City  of  Pasadena 
V.  Stimson,  91  Cal.  238.  27  Pac.  604;  State  v. 
Oranneman  (Mo.  Sup.)  33  S.  W.  784;  and  Eden 
V.  People  ail.  Sup.)  43  N.  E.  1108.  It  is  true, 
there  Mve  been  some  decisions,  notably  in 
the  state  of  New  York,  holding  the  contrary 
view;  but  we  are  satisfied  with  the  reasoning 
of  the  cases  cited,  and  therefore  bold  the  ordi- 
nance to  be  unconstitutional.  The  Judgment 
will  be  reversed,  and  the  cause  dismissed. 


(16  Wasb.  2M) 

CITY   OP   TACOMA   v.   GERMAN- 
AMERICAN  SAFE-DEPOSIT  & 
SAVINGS  BANK. 

(Supreme  Court  of  Washington.     Sept.  28, 
1896.) 

MUKICIPAI.  CoKPOKATIONS — WaBRAXTS— EsTOPPBU 

Where  a-  bank  accepts  city  warrants,  for 
which  it  jfives  the  city  credit,  it  cannot,  after 
the  expiration  of  two  years,  defeat  on  action  by 
the  city  to  recover  the  amount  of  the  deposit 
by  pleading  illegality  of  the  warrants,  without 
having  made  nn  offer  to  return  the  same,  or  to 
account  therefor. 

Appeal  from  superior  court,  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  the  city  of  Tacoma  against  the 
Crerman-Anicrlcan  Safe-Deposit  &  Savings 
Bank.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

B.  F.  Heuston  and  T.  W.  Hammond,  for 
appellant  John  Paul  Judson,  W.  H.  H. 
Kean,  and  James  Wickcrsham,  for  respond- 
ent 

PER  CURIAM.  This  action  was  brought 
by  the  city  against  the  respondent  bank  to 
recover  a  balance  due  of  moneys  deposited 
by  a  former  city  treasurer  at  various  times 
from  April,  1882,  to  April,  1894,  the  amount 
thereof  being  something  over  $80,000.  Some 
$22,000  of  this  was  subsequently  paid  to  the 
city  upon  warrants  by  Its  treasurer,  McCau- 
ley,  who  had  succeeded  Boggs,  the  former 
treasurer.     Tbe  defendant  answered,  admit- 


ting that  it  had  given  credit  for  the  amount 
claimed,  as  money  received  by  It  from  tbe 
city  treasurer,  and  had  entered  tbe  same  in 
a  pass  book,  which  was  delivered  to  and 
kept  by  the  treasurer.  But  as  a  defense  It 
was  alleged  that  no  money  in  fact  had  been 
deposited,  and  that  said  warrants  were  void, 
etc.  But  no  offer  was  made  to  return  tbe 
warrants,  and  they  were  not  accounted  for 
in  any  way.  Plaintiff  demurred  to  tbe  an- 
swer, and  the  court  stistained  tbe  demurrer; 
and,  upon  tbe  failure  of  the  defendant  to 
amend,  judgment  was  rendered  for  the  plain- 
tiff. We  think  tbe  demurrer  was  rightly  sus- 
tained. It  appears  from  tbe  pleadings  that 
tbere  was  no  attempt  upon  tbe  part  of  the 
defendant  to  avoid  the  transaction  until  Oc- 
tober, 1895;  that  it  allowed  the  city  to  trans- 
act its  business  upon  the  statement  or  as- 
sumption that  tbe  money  In  question  was  on 
deposit  with  tbe  defendant  One  treasurer 
had  gone  out  of  office,  and  another  succeeded 
him.  Furthermore,  tbe  defendant  bad  no 
right  to  accept  the  warrants  as  It  alleges  It 
did  accept  them,  and  should  not  at  this  time 
be  permitted  to  Interpose  tbe  defense  set  up. 
It  was  also  incumbent  upon  the  defendant 
to  return,  or  offer  to  return,  the  warrants. 
Affirmed. 


(16  Wash,  am 
MUNSON  V.  MDDGETT,  County  Treasurer. 
(Supreme  Court  of  Washington.     Sept  30, 
1896.) 

Counties — Bond.s— Intbkest  Coupons — Wakbant 
— FUIOUITT  OP  Patment. 
Act  March  21,  1890,  §  8  (1  Hill's  C!ode,  f 
2681),  provides  that  interest  coupons  on  county 
bonds  shall  be  considered,  for  all  purposes,  coun- 
ty warrants.  Act  March  10.  1893,  §  2,  provides 
that  all  county  warrants  shall  be  paid  in  the  or- 
der of  their  issuance.  Held,  that  interest  cou- 
pons cannot  be  postponed  in  favor  of  warrants 
subsequently  issued,  but  previously  presented 
for  payment. 

Appeal  from  superior  court,  Spokane'  coun- 
ty;  Jesse  Arthur,  Judge. 

Application  by  B.  A.  Munson  against  George 
Mudgett,  coimty  treasurer,  for  a  writ  of  man- 
date. There  was  a  judgment  for  defendant, 
and  plaintiff  appeals.     Affirmed. 

James  Hoidiins,  for  appellant  B.  N.  Cu- 
rler, for  respondent 

GORDON,  J.  This  was  an  application  In 
tbe  lower  court  for  a  writ  of  mandate.  Tbe 
affidavit  for  tbe  writ  states  that  the  appellant 
was  on  the  17th  of  July,  1896,  the  owner  of 
certain  warrants  drawn  on  the  general  county 
fund  of  Spokane  county,  aggregathig  $322.30; 
that  on  that  day  he  presented  said  warrants  to 
tbe  respondent  (county  treasurer),  and  demand- 
ed payment  thereof;  that  although  the  respond- 
ent bad  on  hand,  belonging  to  said  general 
fund,  sufficient  funds  wherewith  to  pay  the 
same,  payment  was  refused.  In  answer  to  the 
alternative  writ  the  respondent  set  up  ttiat  on 
.Tanuary  1,  1892,  Spc^ane  county,  pursuant  to 
authority  conferred  under  tbe  act  of  March  21, 
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ISOO,  issued  and  sold  Its  bonds  amounting  to 
$183,000;  that  said  bonds  dnw  Interest  at  6 
per  cent,  per  annnm,  payable  on  the  1st  day 
of  January  of  each  year,  in  accordance  with 
interest  coupons  attached  thereto;  that  said 
•bonds  and  coupons  were  prior  in  date  and  Is- 
sue to  the  relator's  warrants;  and  the  inabil- 
ity of  respondent  to  pay  both  the  Interest  and 
the  warrants,  because  of  insufficient  funds. 
The  court  below  denied  the  writ,  and  dismiss- 
ed the  suit  at  relator's  costs,  from  which  he 
has  appealed. 

The  only  question  for  determination  Is 
whether  the  interest  coupons  are  entitled  to  pri- 
ority of  payment  over  appellant's  warrants. 
As  already  stated,  the  bonds  and  coupons  were 
issued  prior  to  the  date  of  the  Issuance  of  re- 
lator's warrants.  Section  8  of  the  act  of  March 
21,  1800  (section  2681,  1  HiU's  Code),  is  as 
follows:  "The  coupons  hereinbefore  mentioned 
for  the  payment  of  interest  on  said  bonds  shall 
be  considered  for  all  purposes  as  warrants 
drawn  upon  the  general  fund  of  the  county  is- 
suing bonds  under  the  provisions  of  this  cliap- 
ter,  and  when  presented  to  the  treasurer  of  the 
county  Issuing  such  bonds,  and  no  funds  are  In 
the  treasury  to  pay  the  said  coupons,  it  shall 
be  the  duty  of  the  treasurer  to  indorse  said 
coupons  as  presented  for  payment,  in  the  same 
manner  as  county  warrants  are  indorsed,  and 
thereafter  said  coupons  shall  bear  interest  at 
the  same  rate  as  county  warrants  so  presented 
and  unpaid."  Section  2  of  the  act  of  March 
10,  1893  (Laws  1893,  p.  250),  provides,  "AU 
warrants  drawn  on  the  funds  of  the  county 
shall  be  redeemed  by  the  treasurer  in  the  or- 
der of  their  Issuance."  We  are  unable  to  de- 
termine from  the  record  whether  relator's  war- 
rants were  Issued  before  or  subsequent  to  the 
pa.ssage  of  the  act  last  referred  to;  but,  in 
aid  of  the  presumption  of  regularity  which  at- 
tends all  judgments  of  a  court  of  record,  we 
would  be  bound  to  presume  that  the  warranis 
were  is-sued  subsequent  to  the  passage  of  said 
act,  and  upon  that  assumption  we  think  that 
the  judgment  was  right.  Independent  of  this 
consideration,  we  think  the  judgment  must  be 
sustained  upon  the  fturther  ground  that  the  in- 
terest coupons  were  by  their  terms  payable  at 
a  designated  time,  and  required  no  presenta- 
tion for  the  purpose  of  fliOng  the  time  and  or- 
der of  payment,  and  that  appellant  received 
his  warrants  with  full  knowledge  of  the  out- 
standing bonds  and  their  conditions.  It  Is  not 
unreasonable  to  presume  that  the  certainty  of 
payment  of  the  Interest  at  the  times  fixed  by 
the  contract  was  an  element  tending  to  en- 
hance the  market  value  of  the  bonds,  and  that 
the  county  was  enabled  thereby  to  obtain  the 
money  upon  more  favorable  terms  than  it  could 
have  otherwise  done.  Our  conclusion  is  that 
payment  of  the  Interest  coupons  cannot  he 
postponed,  and  the  rights  of  the  holders  subor- 
dinated to  those  of  the  holders  of  warrants 
subsequentiy  issued.  The  judgment  is  af- 
firmed. 

HOYT.  C.  J.,  and  DUNBAR,  J.,  concur. 
v.4(iP.no.4 — 17 


(21  Nev.  279) 
LUTZ  T.  KINNEY,  Sheriff.     (No.  1,476.) 
(Supreme  Court  of  Nevada.    Oct.  18, 1896.) 
CnATTEL  MoRTOAOE—NoTrcB— Affidavit. 
In  the  absence  of  a  statute  requiring  the  af- 
fidavit annexed  to  a  chattel  mortgage  to  be  sign- 
ed by  affiants,  the  mortgage  is  notice  to  and 
valid  against  third  persons,  though  the  aftidavit 
is  not  signed  by  the  mortgagor  or  mortgagee. 

Appeal  from  district  court,  Ormsby  county; 
C.  E.  Mack,  Judge. 

Action  by  Martin  Lutz  against  William 
Kinney,  sherifF  of  Ormsby  county.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revers- 
ed. 

Alfred  Chartz,  for  appellant.  A.  J.  Mc- 
Gowan  and  C.  A.  Jones,  for  respondent. 

BONNIFIEU),  J.  The  defendant,  as  sher- 
iff, and  by  virtue  of  an  execution  issued  on  a 
money  judgment  recovered  against  Archer 
Baker,  levied  upon,  seized,  and  took  from 
the  possession  of  said  Baker  a  certain  lot  of 
his  personal  property,  on  which  Marthi  Lutz, 
the  plaintiff  herein,  held  a  chattel  mortgage 
executed  to  him  by  said  Archer  Baker;  said 
mortgage  having  been  duly  recorded  in  the 
office  of  the  county  recorder.  The  defendant 
disregarded  said  mortgage,  and  complied  with 
none  of  the  provisions  of  the  statute  with 
reference  to  the  seizure,  under  attachment  or 
execution,  of  mortgaged  personal  property; 
hence  this  suit  by  the  plaintiff  against  the 
defendant. 

The  question  to  be  determined  Is  as  to  the 
sufficiency  of  the  affidavit  annexed  to  the 
mortgage.    It  is  tn  part  as  follows: 

"State  of  Nevada,  County  of  Ormsby— ss.: 
Archer  Baker,  the  mortgagor  in  the  foregoing 
mortgage  named,  and  MarUn  Lutz,  the  mort- 
gagee in  said  mortgage  named,  being  duly 
sworn,  each  for  himself,  and  not  one  for  the 
other,  doth  depose  and  say:    •    •    • 

"Subscribed  and  sworn  to  before  me,  this 
18th  day  of  March,  1896.  J.  D.  Kersey,  No- 
tary Public,  Ormsby  Co.,  Nevada.     [Seal.]" 

The  trial  court  found:  "(5)  That  Martin 
Lutz,  the  mortgagee  in  said  mortgage  named, 
while  it  is  evident  that  he  intended  to  sub- 
scribe his  name  to  the  affidavit,  as  required 
by  the  statute  in  such  case  made  and  pro- 
vided, in  fact  wrote  his  name  opposite  the 
words  'State  of  Nevada'  in  the  venue  of  said 
affidavit,  and  underneath  the  name  of  the 
mortgagor  as  signed  by  him  to  the  mortgage; 
and  that  Martin  Lutz  did  not  subscribe  his 
name  to  the  affidavit,  and  therefore  the  mort- 
gage as  executed  was  not  a  sufficient  notice 
to  bind  creditors."  "(8)  That  defendant  is 
entitled  to  judgment  dismissing  this  cause, 
and  for  costs  of  suit  expended  by  him."  Judg- 
ment was  entered  accordingly.  The  plaintiff 
appeals  from  the  judgment  and  order  of  the 
court  denying  his  motion  for  new  trial. 

There  is  no  statute  or  rule  of  court  In  this 
state  requiring  the  affidavit  annexed  to  a 
chattel  mortgage  to  be  subscribed  or  signed 
by  the  affiants,  and.  In  the  absence  thereof. 
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we  are  of  opinion  that  it  was  not  necessary 
tor  the  affidavit  In  question  to  have  been 
subscribed  by  eltber  the  mortgagor  or  mort- 
gagee, to  make  the  mortgage  notice  to  or 
valid  against  third  parties.  Several  legal 
deflnltlons  of  an  affidavit  are  given  in  the 
books,  which  in  the  main  are  substantially 
the  same.  "An  affidavit  is  a  voluntary,  es 
parte  statement,  formally  reduced  to  writing, 
and  sworn  to  or  affirmed  before  some  officer 
authorized  to  take  It."  1  Bnc.  PL  &  Prac. 
309.  "The  essential  requisites  are,  apart 
from  the  title  in  some  cases,  that  there  shall 
be  an  oath  administered  by  an  officer  au- 
thorized by  law  to  administer  it,  and  that 
what  the  affiant  states  under  such  oath  shall 
be  reduced  to  writing  before  such  officer. 
The  signing  or  subscribing  of  the  name  of  the 
affiant  to  the  writing  Is  not  generally  essen- 
tial to  its  validity.  It  is  not,  unless  some 
statutory  regulation  requires  it,  as  is  some- 
times the  case.  It  must  be  certified  by  the 
officer  before  whom  the  oath  was  taken. 
•  •  •  The  certificate,  usually  called  the 
'Jurat,'  is  essential,  not  as  a  part  of  the  af- 
fidavit, but  as  official  evidence  that  the  oath 
was  taken  before  the  proper  officer.  The 
signature  of  an  affiant  can  In  no  case  add  to 
or  give  force  to  what  Is  sworn,  and  what  is 
sworn  is  made  to  appear  authoritatively  by 
the  certificate  of  the  officer.  This  seems  to 
us  to  be  a  reasonable  view  of  the  principal 
requisites  of  an  affidavit,  and,  although  there 
Is  some  contrariety  of  judicial  decisions  up- 
on the  subject,  the  weight  of  authority  sus- 
tains it."  Alford  V.  MeCormac,  90  N.  C.  151. 
"An  affidavit,  as  defined  by  Blackstone,  is  'a 
voluntary  oath  before  some  judge  or  officer 
of  the  court,  to  evince  the  truth  of  certain 
facts.'  3  Bl.  Comm.  304.  In  practice  It  Is 
said  to  be  'an  oath  or  affirmation  reduced  to 
writing,  sworn  or  affirmed  before  some  of- 
ficer who  has  authority  to  administer  it.' 
Bouv.  Law  Diet.  tit.  'Affidavit,'  79.  It  is 
not  necessary  that  the  affiant  should  sign  the 
affidavit  He  must  make  it,— ttiat  is,  he 
must  swear  to  the  facts  stated;  and  they 
must  be  in  writing.  It  is  then  his  affidavit, 
and,  as  evidence  that  It  was  sworn  to  by  the 
party  whose  oath  It  purjiorts  to  be,  it  must 
be  certified  by  the  officer  before  whom  it 
was  taken,  which  certificate  is  commonly 
called  the  'jurat,'  and  must  be  signed  by  such 
officer."  GUI  v.  Ward,  23  Ark.  16.  "An  af- 
fidavit need  not  be  signed  by  the  affiant,  un- 
less such  signature  is  required  by  some  stat- 
ute or  by  a  rule  of  court."  Hltsman  v.  Gar- 
rard, 16  N.  J.  Law,  134;  Norton  v.  Hauge, 
47  Minn.  405,  50  N.  W.  368;  Shelton  v.  Ber- 
ry, 19  Tex.  154;  Bloomingdale  v.  Chittenden, 
75  Mich.  305,  42  N.  W.  836.  In  reference  to 
an  affidavit  attached  to  a  chattel  mortgage 
in  Ede  v.  Johnson,  15  Cat.  53,  the  court  said: 
"It  was  not  necessary  that  the  parties  should 
sign  the  affidavit.  This  Is  too  well  settled  to 
require  discussion.  It  sufficiently  appears 
that  the  affidavit  was  taken  by  a  competent 
officer."    "In  the  making  of  the  statement  of 


the  mortgagee  required  on  a  chattel  mort- 
gage, the  agent  of  the  corporation  omitted  to 
affix  his  name  thereto.  Underneath  the 
statement  was  a  certificate  by  a  notary  pub- 
lic, duly  signed  and  sealed,  which,  in  effect, 
stated  that  the 'statement  was  sworn  to  by 
the  mortgagee  before  him.  Held,  that  this 
verification  is  sufficient  prima  facie,  and  can 
only  be  overcome  by  evidence  that  the  state- 
ment was  not  in  fact  sworn  to  by  a  proper 
agent  of  the  corporation."  Stock  Co.  v.  We- 
ber, 41  Ohio  St.  689.  In  State  t.  Board  of 
Com'rs  of  Washoe  Co.,  6  Nev.  820,  the 
court  expressed  the  opinion  that  an  affidavit 
need  not  necessarily  be  subscribed,  and  cit- 
ed 15  Cal.  63,  supra,  and  other  cases,  in  8iq>- 
port  thereof.  We  are  of  opinion  that  the  dis- 
trict court  was  mistaken  in  its  conclusions  of 
law,  and  erred  in  dismissing  the  action.  The 
judgment  and  order  appealed  from  are  there- 
fore reversed. 

BIGELOW,  C.  J.,  and  BELKNAP,  J.,  con- 
cur. 


(U  Moat.  4M) 
TUDOR  et  al.  v.  DE  LONG  et  aL 
(Supreme  Court  of  Montana.     Oct  6,  1896.) 

FBAOnOLENT  CoNTKTANCES. 

A  deed  and  chattel  mortgage  given  by  & 
de^to^,  who  was  being  pressed  by  his  creditors, 
to  secure  his  surety  on  obligations  already  as- 
sumed, and  in  consideration  that  the  surety  as- 
sume the  payment  of  other  debts  due  by  the 
debtor,  are  not  per  se  fraudulent  as  to  the  other 
creditors  of  the  debtor. 

Appeal  from  district  court;  Gallatin  coun- 
ty;  IT.  K.  Armstrong,  Judge. 

Action  by  David  Tudor  and  another  against 
Ira  De  Long  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

This  is  an  action  to  set  aside  a  conveyance 
made  by  defendant  Burk  to  defendant  De 
Long  to  certain  real  estate  In  Gallatin  county, 
and  also  a  chattel  mortgage  to  certain  per- 
sonal property  made  by  said  Burk  to  said 
X>e  Long,  for  alleged  fraud  in  the  execu- 
tion of  said  Instruments.  Both  of  said  instm- 
ments  were  executed  on  the  13th  day  of 
February,  1894,  and  both  are  attacked  on  the 
same  ground  of  alleged  fraud  In  the  execu- 
tion thereof.  The  complaint  alleges  gener- 
ally that  both  of  said  Instruments  were  ex- 
ecuted for  the  purpose  of  cheating,  defrauding, 
hindering,  and  delaying  the  creditors  of  Burk, 
and  that  they  were  both  executed  and  deliv- 
ered without  any  consldeiatlon  whatever  hav- 
ing passed  from  De  Long  to  Burk.  Plaintiffs 
were  creditors  of  Burk  before  and  at  the  time 
of  the  execution  of  said  instruments.  The 
answer  denies  the  material  allegations  of  the 
complaint.  The  case  was  tried  by  the  court 
without  a  jury.  The  Judgment  of  the  court 
was  for  the  defendants.  Plaintiffs  appeal 
from  the  Judgment  and  the  order  of  the  court 
refusing  a  new  triaL 
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J.  li.  Staata,  for  vpeUants.  Luce  &  Laoe, 
for  leepondenta. 

PBMBERTON,  0.  X  (after  atatinK  '  the 
facta).  An  Inspection  of  tlie  record  In  thia 
case  discloses  the  fact  that  on  the  13th  day 
of  February,  1894,  the  date  of  the  two  convey- 
ancea  attacked  and  sooght  to  be  set  aside  for 
alleged  fraud,  and  prior  thereto,  the  defend- 
ant Burk  was  Indebted  to  divers  creditors,  and 
that  he  was  being  pressed  for  payment  of  his 
debta,  especially  by  the  Oallatln  Valley  Na- 
tional Bank,  to  which  he  owed  a  considerable 
•urn.  It  appears  that  at  this  time  De  Long 
was  surety  for  Bark  on  notes  for  about  $2,- 
700.  To  secure  De  Long  against  this  liability, 
and  to  secure  De  Long  against  damage  and 
loss  by  reason  of  his  (De  Long's)  assuming 
about  $2,000  addiUonid  Indebtedness  of  Burk 
to  said  bank  and  other  creditors,  who  were 
crowding  him  for  payment,  Burk  executed  and 
delivered  to  De  Long  the  deed  and  chattel 
mortgage  sought  to  be  set  aside  in  this  pro- 
ceeding. The  plaintiffs,  who  were  creditors 
of  Burk,  were  not  secured  or  preferred  by  the 
conveyances  above  mentioned.  There  was  no 
other  consideration  for  the  execution  of  the 
deed  and  chattel  mortgage  Involved  than  that 
stated  above.  No  money  passed  from  De 
Long  to  Burk  as  a  consideration  for  the  mak- 
ing of  such  Instruments.  The  appellants  con- 
tend that  the  deed  and  chattel  mortgage  made 
hy  Burk  to  De  Long,  under  the  circumstances 
stated  above,  to  secure  De  Long  as  Burk's 
surety,  and  also  to  protect  De  Long  against 
damage  on  account  of  his  assuming  the  pay- 
ment of  Burk's  debts,  were  made  without  con- 
sideration, and  were  and  are  therefore  void  as 
to  plaintiffs.  The  court  evidently  found  that 
there  was  sufficient  consideration  shown  for 
the  execution  and  delivery  of  the  Instruments 
attacked,  and  that  there  was  no  fraud  in  the 
arrangement  between  Burk  and  De  Long,  by 
and  on  account  of  which  Burk  transferred 
bis  property  to  De  Long,  and  upon  such  view 
of  the  case  the  court  evidently  made  its  flnd- 
hig,  and  rendered  its  Judgment.  This  action 
of  the  court  constitutes  the  principal,  if  not 
the  sole,  ground  of  complaint  of  the  appellants. 
It  Is  the  only  error  really  relied  upon,  though 
others  are  assigned.  It  is  the  alleged  error 
against  which  counsel  directs  his  main  argu- 
ment. The  court  simply  found  that  De  Long 
was  snrety  for  Burk  on  notes  to  about  $2,700, 
and  had  assumed,  in  addition  thereto,  the  pay- 
ment of  about  $2,000  of  Burk's  debts,  and 
that,  to  secure  himself  against  such  liabilities, 
be  had  taken  the  deed  and  chattel  mortgage 
attacked  in  this  proceeding.  It  Is  not  claimed 
that  the  transaction  between  Burk  and  De 
Long  was  not  bona  fide  for  the  purpose  and 
for  the  consideration  stated  above.  We  are 
at  a  loss  to  see  how  the  court  could  have  found 
otherwise  than  It  did.  De  Long  had  a  legal 
right  to  demand  and  take  security  against  the 
liabilities  he  assumed  for  BuiiL  Burk  had  a 
legal  right  to  secure  him  in  the  manner  he  did. 
That  the  giving  gt  ttae  deed  and  chattel  mort- 


gage to  De  Long  amoxmted  to  •  prafumiM  tf 

Burk  of  other  creditors  gave  the  plaintiffs  no 
right  of  action.  Such  a  preference  is  not  of 
Itself  fraudulent,  nor  Is  it  prohibited  by  law. 
Priest  V.  Brown  (Gal.)  35  Pac.  323,  and  cases 
cited;  Ross  v.  Sedgwick  (CaL)  10  Pac.  400; 
Smith  V.  Bankln  (Kan.  Sup.)  26  Pac.  586; 
Warren  v.  His  Creditors  (Wash.)  28  Pac.  257. 
If  it  were  necessary  to  cite  authorities  in  sup- 
port of  the  finding  and  Judgment  of  the  lower 
court  in  this  case,  we  think  the  above  amply 
sufficient.  There  Is  no  pretense,  supported  by 
the  evidence,  that  there  was  any  actual  or  in- 
tentional fraud  In  the  execution  of  the  deed 
and  chattel  mortgage  sought  to  be  set  aside 
In  this  case,  l^e  appeal  appears  to  us  to  bo 
without  merit,  If  not  absolutely  frivolous. 
The  Judgment  and  order  of  the  district  court 
appealed  from  are  affirmed.    Affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur. 


08  Mont.  4S1) 
STATB  ex  rd.   BARTLETT  v.   SECOND 
JUDICIAL  DISTRICT  COURT. 
(Supreme  Court  of  Montana.     Sept.  28,  1896.) 

KXKCDTOBS     AND     AOMINISTRATOBS  —  FoWXRB      OV 
SfBCIAL    ADUIHI3TRATOKS — PaTHBNT   OF    DbBTS 

— Jdrisdiotior  OF  District  Court  —  Wkit  or 
Kb  VIEW, 

1.  The  duties  of  a  special  administrator,  aa  do- 
fined  by  Code  Civ.  Proc.  {  2500.  being  "to  coW 
lect  and  take  charge  of  the  estate  of  the  dece- 
dent •  •  •  and  to  exercise  such  other  pow- 
ers as  may  be  necessary  for  the  preservation  of 
the  estate,"  his  powers  are  limited,  as  b^  gen- 
eral law,  to  the  collection  and  preservation  of 
the  property  for  the  general  executor  or  admin- 
istrator when  appointed,  and  he  has  no  power 
to  allow  or  pay  claims  against  the  estate. 

2.  It  not  being  one  of  the  functions  of  a  spe- 
cial administrator  to  audit  and  pay  clsims 
against  the  estate,  the  district  court,  as  a  court 
of  probate,  is  without  jurisdiction  to  order  him 
to  pay  any  claim  in  advance  of  general  adminis- 
tration. 

3.  An  order  of  a  district  court,  whidi  it  is 
without  jnrisdiction  to  make,  though  in  a  pr» 
ceeding  from  which  an  appeal  lies,  is  subject  to 
review  and  annulment  by  writ  of  review. 

4.  Where  an  order  is  made  by  the  district 
court,  without  jurisdiction,  requiring  a  special 
administrator  to  pay  oat  money  of  the  estate^ 
such  administrator  is  "a  party  beneficially  inter- 
ested," within  the  meaning  of  Code  Civ.  Proc  | 
1942,  authorizing  such  a  party  to  obtain  a  writ 
of  review. 

Application  by  Henry  R.  Bartle^  special 
administrator  of  the  estate  of  John  F.  Kelly, 
deceased,  for  a  writ  of  review  to  the  district 
court  of  the  Second  judicial  dlstilct,  and  for 
the  annulment  of  an  order  of  said  court. 
Writ  granted  and  order  annulled. 

H.  R.  Bartlett,  special  administrator  of  the 
estate  of  John  F.  Kelly,  deceased,  petitions 
the  court  to  Issue  a  writ  of  review  command- 
ing the  district  court  of  the  Second  Judicial 
district  to  certify  to  this  court  a  transcript 
and  record  of  the  proceedings  considered  by 
said  district  court  In  the  matter  of  the  es- 
tate of  said  John  F.  Kelly,  deceased,  and  tho 
petition  of  Mary  I3Ien  Kelly  for  an  order 
directing  the  special  admlnlBtnitor  to  paj] 
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the  Indebtedness  of  the  First  National  Bank 
of  Butte,  and  the  order  of  the  district  court 
directing  the  payment  thereof.  The  petition- 
er alleges  that  the  district  court  had  no  Ju- 
risdiction or  authority  to  make  the  order  di- 
recting the  special  administrator  to  pay  the 
indebtedness  of  said  bank.  The  affidavit  of 
H.  R.  Bartlett  sets  forth  that  he  is  the  spe- 
cial administrator  of  the  estate  of  John  F. 
Kelly,  deceased;  that  said  Kelly  died  on  April 
16,  189C;  that  on  April  18,  1896,  affiant  ofr 
fcred  for  probate  In  said  district  court  a  doc- 
ument purporting  to  be  the  last  will  and  tes- 
tament of  said  deceased,  and  dated  AprU  16, 
1896,  wherein  deceased  made  bequests  to  va- 
rious relatives  amounting  to  the  sujn  of  $22,- 
000,  and  bequeathed  the  residue  of  his  estate 
to  his  widow  and  minor  child;  that  on  April 
IS,  1896,  the  district  court  duly  made  an  or- 
der appointing  this  petitioner  special  admin- 
istrator to  collect  and  take  charge  of  the  es- 
tate, and  exercise  such  other  powers  as  might 
be  necessary  for  the  preservation  of  the  es- 
tate, and  to  do  such  further  acts  as  might  be 
ordered  by  the  court;  that  bonds  were  given 
and  approved;  that  on  April  29,  1896,  the 
said  Mary  Ellen  Kelly,  the  wife  of  the  de- 
ceased, for  herself  and  as  guardian  of  her 
minor  child,  filed  objections  and  contest  to 
the  probate  of  the  document  purporting  to  be 
the  last  will  and  testament  of  the  deceased. 
I'etitloner  also  avers  that  the  petition  for 
probate  and  the  contest  are  still  pending  and 
luidetermined;  that,  as  special  administra- 
tor, he  proceeded  to  take  charge  of  and  col- 
lect the  property  ^nd  effects  of  the  deceased, 
and  realized  the  sum  of  about  $83,000,  which 
he  still  has  on  hand.  On  August  3,  1896,  the 
said  Mary  Ellen  Kelly  filed  in  the  district 
court  a  petition  setting  forth,  among  other 
things,  that  the  special  administrator  was  in 
possession  of  about  $90,000,  and  that  the  es- 
tate was  indebted  to  the  First  National  Bank 
of  Butte  in  the  sum  of  $67,000,  which  was 
drawing  Interest  at  the  rate  of  10  per  cent, 
per  annum,  and  secured  by  first  lien  upon 
the  real  property  belonging  to  the  estate; 
that  no  claim  had  been  presented  by  the  bank 
for  said  sum,  but  she  prayed  for  an  order  di- 
recting the  special  administrator  to  pay  out 
of  the  fimds  then  in  his  hands  the  indebted- 
ness so  owing  to  the  bank,  togetner  with  ac- 
crued interest.  .  On  August  5,  1896,  the  spe- 
cial administrator  filed  his  answer  to  the  pe- 
tition of  the  widow,  saying  that  he  had  no 
knowledge  of  the  indebtedness  to  the  bank, 
for  the  reason  that  no  claim  had  been  pre- 
sented therefor,  and  that  he  was  informed 
and  believed  that  there  were  a  great  many 
claims  and  demands  against  the  estate,  but 
could  not  state  the  nature,  character,  or 
amount  thereof.  He  also  set  forth  other 
matter  in  his  answer,  much  of  which  is  im- 
mnterlal  to  the  question  raised  by  this  pro- 
ceeding. It  is  averred  that  on  August  11, 
1896,  tlie  Judge  of  the  district  court,  at  cham- 
bers, ma<\c  an  order  wherein  the  court  found 
tliat  the  estate  was  indebted  to  the  First  Na- 


tional Bank  of  Butte  In  the  sum  of  $69,381.37, 
which  was  interest-bearing,  and  secured  by 
deed  of  trust,  and  was  a  first  lien  on  the  real 
property  belonging  to  the  estate.  The  court 
also  found  that  the  estate  was  solvent,  and 
that  the  assets  were  sufficient  to  pay  all  the 
debts  and  liabilities  of  the  estate.  The  Hon- 
orable John  J.  McHatton,  Judge  of  the  Second 
Judicial  district  court,  for  his  return  makes  a 
transcript  of  the  record  and  proceedings  u.sed 
and  considered  by  him.  His  return  sets  forth 
the  petition  of  Mary  Ellen  Kelly  praying  for 
an  order  requiring  the  special  administrator 
to  discharge  the  debt  due  the  First  National 
l>ank.  The  special  administrator's  answer  Is 
also  part  of  the  return.  The  order  appoint- 
ing H.  B.  Bartlett  special  administrator  re- 
cites that,  as  special  administrator,  he  is  or- 
dered "to  collect  and  take  charge  of  the  es- 
tate of  the  deceased.  In  whatever  county  or 
counties  the  same  may  be  found,  and  to  exer- 
cise such  other  powers  that  may  be  neces-i 
sary  for  the  preservation  of  the  estate,  and 
to  do  such  further  acfjs  as  may  be  ordered 
by  the  court,"  etc.  It  appears  that  the  Judge 
heard  testimony  before  he  made  the  order 
directing  the  special  administrator  to  pay  the 
indebtedness  of  the  First  National  Bank. 
The  cashier  of  the  bank  was  called,  and  per- 
mitted to  testify  in  relation  to  the  indebted- 
ness, against  the  objection  of  the  special  ad- 
ndnlstrator.  The  basis  of  the  objection  was 
that  the  court  had  no  power  to  receive  proofs 
of  claims  by  oral  testimony,  and  no  authority 
to  order  the  special  administrator  to  pay  the 
debts  of  the  deceased.  It  appears  also  by 
the  return  that  contests  were  filed  to  the 
probate  of  the  document  pui-portlng  to  be  the 
last  win  of  said  John  F.  Kelly.  The  order  of 
the  court  embracing  the  findings  as  to  the 
condition  of  the  estate,  and  the  amount  due 
to  the  First  National  Bank,  and  directing  the 
special  administrator  to  pay  the  bank,  is  also 
included  in  the. return.  The  respondent  mov- 
ed to  quash  the  writ  Issued,  upon  the  groiinds 
that  there  is  an  appeal  from  the  order  com- 
plained of,  and  that  it  does  not  appear  from 
the  record  that  the  application  was  made  on 
the  affidavit  of  a  party  beneficially  interested. 

James  W.  Forbis,  for  relator.  Thompson 
Campbell  and  Wm.  Scallon,  for  respondent. 

HUNT,  J.  (after  stattag  the  facts).  It  has 
been  established  by  the  decisions  of  this  court 
that  the  Jurisdiction  of  the  district  court,  sitting 
in  probate  matters,  is  limited  to  the  powers 
conferred  upon  it  by  statute;  that  Is,  to  the 
control  of  the  "administration  of  decedents'  es- 
tates, the  supervision  of  the  guardianship  of 
the  infants,  the  control  of  their  property,  the 
allotment  of  dower,  and  other  powers  pertain- 
ing to  the  same  subject."  In  re  Higgius'  Es- 
tate, 15  Mont.  474,  39  Pac.  510;  Chadwidi  v. 
Chadwick,  6  Mont.  566, 13  Pac.  388.  If,  there- 
fore, there  was  no  authority  of  statute  for  the 
district  Judge  to  authorize  the  payment  of  the 
debt  due  by  the  Kelly  estate  to  the  bank,  the 
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whole  proceeding  directing  such  payment  was 
void,  and  the  writ  should  Issue.  The  powers 
of  a  special  administrator  are  limited.  He  Is 
"to  collect  and  take  charge  of  the  estate  of 
the  decedent  •  •  •  and  to  exercise  such 
other  powers  as  may  be  necessary  for  the  pres- 
iirvatlon  of  the  estate."  Code  Civ.  Proc  § 
:250O.  Again,  the  statute  authorizes  him  to  col- 
Ject  and  preserve  for  the  executor  or  adminis- 
trator all  Incomes,  rents.  Issues  and  profits, 
claims  and  demands  of  the  estate.  He  must 
cake  charge  and  management  of,  enter  upon 
and  preserve  from  damage,  waste,  and  Injury, 
the  real  estate,  and,  for  any  such  and  all  neces- 
sary purposes,  may  commence  and  maintain  or 
defend  suits  and  other  legal  proceedings  as  an 
admtalstrator.  He  may  sell  perishable  property, 
to  certain  Instances,  and  "exercise  such  other 
powers  as  are  conferrsd  upon  him  by  his  ap- 
pointment, but  in  no  case  Is  he  liable  to  an  ac- 
tion by  any  creditor."  Code  Civ.  Proc.  8  2504. 
These  statutes  limit  the  functions  of  a  special 
administrator  to  the  exercise  of  powers  neces- 
sary to  collect  and  preserve  the  estate  for  the 
executor  or  administrator  to  be  regularly  ap- 
pohited.  The  enumeration  of  particular  pow- 
ers, such  as  to  sell  such  perishable  property  as 
may  be  ordered  sold,  and  to  collect  rents,  etc., 
Is  but  to  enable  a  special  administrator  to  col- 
lect and  preserve  what  otherwise  might  not  be 
collected  and  preserved  for  the  estate  by  any 
one  In  authority.  The  authority  "to  exercise 
such  other  powers  as  are  conferred  upon  hhn  by 
his  appointment"  Is  but  a  further  power  to  do 
what  may  be  necessary  to  coUect  and  preserve. 
It  Is  not  a  power  to  exercise  the  powers  and  du- 
ties conferred  upon  a  regular  executor  or  ad- 
ministrator, such  as  the  allowance  or  payment 
of  claims.  "The  paramount  duty  of  this  special 
administrator  Is  to  collect  all  the  personal  es- 
tate of  the  deceased,  and  preserve  the  same  for 
the  general  executor  or  admlnlsti-ator,  when  ap- 
pointed." Schouler,  Ex'rs,  §  135;  Crosw. 
Ex'rs  &  Adm'rs,  }  223;  Long  v.  Burnett,  13 
Iowa,  28;  Henry  v.  Superior  Court,  93  Cal.  569, 
20  Pac.  230.  The  provision  of  the  statute  that 
in  no  case  is  a  special  administrator  liable  to  an 
action  by  any  creditor  on  a  claim  against  the 
estate  confirms  the  view  Just  taken.  He  can- 
not be  sued  upon  a  claim.  If  be  cannot  be 
sued,  plainly  he  cannot  reject  a  claim;  other- 
wise a  creditor  would  be  remediless  where  a 
si>eclal  administrator  might  unjustly  reject  a 
creditor's  claim.  In  re  Sackett,  78  Cal.  300, 
20  Pac.  863;  Pickering  v.  Welting,  47  Iowa, 
242. 

It  is  contended  that  the  coint  was  authorized 
to  make  the  order,  under  section  2C23.  Code 
Civ.  Proc,  which  Is  as  follows:  "If  there  be 
any  debt  of  the  decedent  bearing  interest, 
whether  presented  or  not,  the  executor  or  ad- 
ministrator may,  by  order  of  the  court  or  Judge, 
pay  the  amount  then  accumulated  and  unpaid, 
or  any  part  thereof,  at  any  time  when  there  aro 
8ufflelent  funds  properly  applicable  thereto, 
whether  said  claim  be  then  due  or  not;  and  in- 
terest shall  thereupon  cease  to  accrue  upon  the 
amount  so  paid."    But  we  think  that  this  stat- 


ute is  part  of  the  method  of  admhiistratlon  gov- 
erning geneml  administrators.  It  Is  approprl- 
ately  placed  in  the  chapter  entitled  "Clalma 
against  the  Estate,"  and  has  relation  to  the 
payment  of  claims  during  the  regular  and  order- 
ly admhiistratlon  of  estates  and  not  to  the  du- 
ties of  a  special  administrator,  to  whom  claims 
need  not  even  be  presented.  It  Is  therefore 
unnecessaiy  to  discuss  the  powers  of  a  general 
administrator  under  the  statute  quoted. 

It  is  argued  thut  the  relator  has  a  remedy  by 
appeal,  and  therefore  is  not  entitled  to  the  writ 
prayed  for.  But,  inasmuch  as  the  court  liad  no 
authority  to  direct  the  special  administrator  to 
pay  the  debt  ordered  to  be  paid,  the  order  of 
payment  was  made  without  the  jurisdiction  of 
the  court,  and  is  subject  to  review  and  annul- 
ment in  this  proceeding. 

It  is  also  contended  that  the  relator  does  not 
appear  to  be  a  party  beneficially  interested, 
and  therefore  Is  not  entitled  to  the  wilt.  Code 
Civ.  Proc.  i  1942.  Bat,  as  the  special  admin- 
istrator'is  authorized  to  commence  and  main- 
tain or  defend  suits  and  other  legal  proceedings 
necessary  to  collect  and  preserve  the  estate, 
surely  he  should  be  entitled  to  a  writ  of  review 
of  an  order  of  the  district  court  made  without 
Jurisdiction,  and  under  the  terms  of  which,  as 
special  administrator,  he  would  be  obliged  to 
pay  to  a  creditor  the  sums  he  had  collected,  and 
ought  to  preserve  for  the  general  administra- 
tor or  executor.  We  think,  too,  that  the  re- 
lator has  a  direct,  beneficial  interest  In  this  pro- 
ceeding, because.  If  he  pays  out  the  funds  of 
the  estate  upon  an  order  of  the  court  made 
without  Jurisdiction,  such  an  order  may  not  pro- 
tect him,  and  he  may  be  held  persomiUy  liable 
on  his  bonds.  The  motion  to  quash  is  denied, 
and  the  order  of  the  district  court  Is  annulled. 

PEMBERTON.  C  J.,  and  DE  'WITT,  J.,  con- 
cur. 


(18  Mont.    :") 

CONGDON  V.  OLDS  et  al. 

(Supreme  Court  of  Montana.     Sept.  28,  1896.) 

Gbnsral  Partnership— What  Constitutcs— Ap- 
peal— Review — Haumlbsb  Error— Weight 

AND   SuPFlClENCy   OF   EVIDENCE. 

1.  In  an  action  on  a  note  signed  by  one  per- 
son, against  him  end  several  other  persons  al- 
leged to  be  partneis,  under  the  name  of  the  per- 
son signing  the  note,  in  which  defendants  claim- 
ed that  the  partuership,  if  any,  was  a  mining 
partnership,  it  was  error  to  charge  that  where 
several  persons  associate  themselves  toRether, 
and  agree  to  contribute  funds  -for,  and  to  t>ear 
losses  and  share  the  profits  of,  the  business, 
"such  an  association  constitutes  a  general  part- 
nership," since  such  elements  do  not  absolutely 
constitute  a  general  partnershio. 

2.  In  an  action  rn  a  note  signed  by  one  person, 
against  him  and  several  others  alleged  to  be 
partners,  under  the  n&me  of  the  person  signing 
the  note.  In  which  defendants  claimed  that  the 
partnership,  if  any,  was  a  mining  partnership, 
an  instruction  that  defendants  were  liable  as 
a  general  partnership  was  not  harmless,  though 
the  evidence  showed  that  defendants  were  lia- 
ble  even  if  they  were  a  mining  partnership. 

3.  Where  appellants  claim  that  the  verdict  is 
supported   only    by    incompetent   evidence,    but 
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thej  do  Dot  in  their  brief  point  it  out,  as  required 
by  the  rules  of  the  supreme  court,  such  court 
will  not  review  the  eridence. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; -J.  J.  McHatton,  Judge. 

Action  by  E.  E.  Congdon  against  L.  B.  Olds 
and  others  on  a  note.  From  a  Judgment  in 
favor  of  plaintlflC,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendants  otber  than 
Olds  appeal.    Keversed. 

The  plaintiff  and  the  defendant  Olds  together 
signed  a  promissory  note  payable  to  the  SllTer 
Bow  National  Bank  of  Butte.  After  renew- 
als of  the  note,  the  plaintiff  was  obliged  to 
pay  the  same.  He  then  brought  this  action 
against  all  these  defendants.  The  reason  for 
Joining  these  defendants  other  than  Olds  was 
that  plaintiff  claimed,  and  so  alleged  In  his 
complaint,  that,  when  the  note  was  signed,  the 
defendant  Olds,  together  with  defendants  Hoff- 
man, Northrup,  Cox,  Kountz,  Whltefoot,  Fer- 
ris, Cooper,  and  Hartman,  constituted  a  part- 
nership, which  partnership  was  engaged  in  the 
business  of  operating  the  Kittle  Morris  Mine, 
and  that  the  partnership  was  carried  on  in  the 
firm  name  of  L.  B.  Olds,  and  that  the  signature 
of  L.  B.  Olds  on  the  note  In  question  was 
not  the  Individual  signature  of  Mr.  L.  B.  Olds, 
but  was  the  signature  of  said  partnership. 
Upon  this  theory  the  case  was  tried.  The 
plaintiff  recovered  Judgment.  The  defendant 
Olds  did  not  appear  upon  the  trial,  and  the 
case  proceeded  as  against  the  defendants  otlier 
than  him.  Those  defendants  now  appeal  from 
the  Judgment,  and  from  the  order  denying  a 
new  trial. 

Hartman  Bros.  &  Stewart  and  Smith  & 
Word,  for  appellants.  F.  T.  McBrlde,  for  re- 
spondent. 

DE  WITT,  J.  (after  stating  the  facts).  There 
are  three  alleged  errors  complained  of,  of  which 
we  shall  treat.  The  first  is  the  action  of  the 
court  In  treating  the  partnership  as  a  gen- 
eral or  trading  partnership.  This  matter  arose 
in  several  ways  upon  the  trial,  and  in  the  giv- 
ing of  the  instructions.  It  is  not  necessary 
to  follow  this  error  into  every  place  where  it 
occurred.  It  Is  sufficient  to  treat  It  as  it  oc- 
curred In  Instruction  No.  3,  which  the  court 
gave.  That  instruction  is  as  follows:  "The 
court  Instructs  the  Jury  that  where  several 
parties  associate  themselves  together  for  the 
purpose  of  carrying  on  a  business,  and  mutual- 
ly agree  to  contribute  funds  for,  and  to  bear 
losses  and  share  the  profits  of,  the  business, 
that  such  an  association  constitutes  a  general 
partnership,  and  It  Is  Immaterial  whether  the 
business  to  be  engaged  In  is  mining  or  other 
business;  and  in  such  eases  each  partner  be- 
comes the  agent  of  the  partnership  for  the 
purpose  of  the  partnership." 

The  appellants  complain  that  by  this  instrac- 
tion  the  court  treated  the  partnership  of  the 
defendants  as  absolutely  a  general  or  trading 
I)artner8hlp,  and  excluded  from  consideration 
the  question  of  whether  the  defendants  were 


a  mining  partnership.  They  contend  that  the 
court  proceeded  upon  the  theory  that  there 
was  no  such  thing  as  a  mining  partnership  in 
this  state  prior  to  the  enactment  of  the  Civil 
Code  of  July  1,  1895  (secUon  3350  et  seq.).  If 
this  were  the  case.  It  was  error,  for  mining  part- 
nerships, differing  from  general  partnersiilps, 
have  been  recognized  in  the  decisions  of  this 
court  as  existing  in  this  state  for  many  years. 
Nolan  V.  Lovelock,  1  Mont.  227;  Boucher  v. 
Mulverhlll,  Id.  306;  Hlrbour  v.  Reeding,  3 
Mont  15;  Southmayd  v.  Southmayd,  4  Mont 
112,  5  Pac.  318;  Galigher  v.  Lockhart,  11 
Mont.  113,  27  Pac.  446;  Harris  v.  laoyd,  11 
Mont  400,  28  Pac.  736;  Anaconda  Copper 
Min.  Co.  V.  Butte  &  B.  Min.  Co.,  17  Mont  523, 
43  Pac.  924. 

Respondent  also  contends  that  the  court 
properly  gave  this  instruction  for  the  reason 
that  it  appears  from  the  evidence  that  there 
was  no  mining  partnership  in  this  case.  We 
think  that  there  'was  evidence  tending,  at 
least,  to  show  that  the  partnership  in  ques- 
tion was  a  mining  one,  and  not  a  general  one 
But  the  court  Instructed  the  Jury,  In  No.  3, 
quoted,  that  if  parties  associate  themselves 
together  for  the  purpose  of  carrying  on  a 
business,  and  agree  to  contribute  funds,  pay 
losses,  and  share  profits,  such  an  association 
is  a  general  partnership,  without  regard  to 
whether  the  business  is  mining  or  not  We 
are  of  opinion  that  this  was  not  correct,  for. 
while  these  elements  recited  are  those  of  a 
general  partnership,  they  are  certainly  also 
elements  of  a  mining  partnership.  In  every 
partnership  the  parties  associating  them- 
selves together  contribute  funds  and  share 
losses  and  profits.  One  partner  may  make 
his  contribution  in  money,  and  another  may 
make  It  In  labor  or  In  furnishing  the  min- 
ing premises  to  the  partnership.  One  may 
bear  the  loss  of  money  that  he  puts  in;  an- 
other may  bear  the  loss  of  his  time  and  la- 
bor which  he  contributes.  We  cannot  imag- 
ine a  mining  partnership  in  which  the  parties 
do  not  share  losses  and  profits.  Certainly, 
no  one  will  enter  a  mining  partnership  with 
the  agreement  that  he  shall  pay  all  the  losses, 
nor  with  the  agreement  that  his  partner  shall 
receive  all  the  profits.  The  facts  recited  In 
instruction  No.  3  may  be  those  of  a  general 
partnership,  but  they  are  also  part  of  the 
facts  existing  in  a  mining  partnership;  and  it 
was  error  to  hold  absolutely  that  those  facts 
constitute  a  general  partnership  only.  It  is 
true  that  a  general  partnership  may  exist  if 
The  contract  between  the  parties  Is  to  that 
effect,  even  if  the  business  of  the  partner- 
Fhlp  is  solely  In  mines.  Duryea  v.  Burt  28 
Cal.  574;  Settembre  v.  Putnam,  30  Cal.  400; 
Decker  v.  Howell,  42  Cal.  636.  It  is  held  In 
Decker  v.  Howell,  supra,  that  an  agreement 
to  share  profits  and  losses  equally  tends  to 
prove  the  existence  of  an  ordinary  partner- 
ship, instead  of  a  mining  partnership;  but  it 
is  not  there  held  that  simply  the  sharing  of 
losses  and  profits  In  itself  constitutes  abso- 
lutely a  general  partnership.    The  distinction 
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between  a  general  or  trading  partnership 
and  a  nontradlng  partnership  Is  recognized, 
not  only  in  the  mining  states,  where  mining 
partnerships  are  frequent,  but  in  other  juris- 
dictions wbere  nontradlng  partnerships  oth- 
er tbau  mining  ones  are  of  frequent  occnr- 
ronce.  Many  of  the  rules  of  general  part- 
nerships obtain  in  mining  partnerships,  but 
the  latter  have  other  rules  peculiar  to  them- 
selves. Some  of  the  great  distinctions  be- 
tween a  general  partnership  and  a  mining 
partnerslilp  are  the  questions  of  the  delectus 
persooarum,  and  the  authority  of  one  part- 
ner to  bind  the  firm  by  the  issuance  of  com- 
mercial paper  of  the  firm.  As  to  joint  own- 
ers operating  a  mine,  it  Is  said  In  Skiliman  v. 
Lachman,  23  Gal.,  at  page  204:  "They  form 
wliat  is  termed  a  'mining  partnership,'  which 
is  governed  by  many  of  the  rules  relating  to 
ordinary  partnerships,  but  which  has  also 
some  rules  peculiar  to  Itself,  one  of  which  Is 
I  hat  one  person  may  convey  his  Interest  in 
the  mine  and  business,  without  dissolving 
the  partnership.  Fereday  v.  Wightwicls,  1 
Russ.  &  M.  48.  Still,  there  may  be  a  part- 
nership in  the  woricing  of  a  mine  subject  to 
the  rules  relating  to  an  ordinary  partnership 
in  trade.  Story,  Partn.  S  82.  And  this  re- 
lation of  partnership  may  be  constituted 
either  by  express  stipulation  or  by  Implica- 
tion deduced  from  the  acts  of  the  parties. 
IRock.  Mines,  575.  But  in  the  case  of  an  or- 
dinary mining  partnership  sometbdng  more 
will  be  required  to  raise  the  presumption  of 
liability  arising  from  i^ersons  holding  them- 
selves out  to  the  world  as  partners  than 
would  be  necessary  In  the  case  of  an  ordinary 
partnership.  Such  persons,  in  the  absence 
of  other  circumstances,  cannot  fairly  be  pre- 
sumed to  have  Intended  to  render  themselves 
liable  to  all  the  consequences  of  a  commercial 
partnership."  Mr.  Justice  Field  said,  In 
Kabn  v.  Smelting  Co.,  102  U.  S.  Uo:  "Min- 
ing i)artner8hlps,  as  distinct  associations, 
with  different  rights  and  liabilities  attaching 
to  their  members  from  those  attaching  to 
members  of  ordinary  trading  partnerships, 
exi.st  in  all  mining  communities.  Indeed, 
without  them  successful  mining  would  be  at- 
tended with  difficulties  and  embarrassments 
much  ^eater  than  at  present."  The  learned 
justice  then  quotes  with  approval  SklUman 
V.  Ijachman,  above  quoted.  See,  also,  Qulnn 
V.  Qulnn,  81  Cal.  14,  22  Pac.  264;  McConneU 
V.  Denver.  35  Cal.  365;  Jones  v.  Clark,  42  Cal. 
180;  Charles  v.  Eshleman,  5  Colo.  107;  Hig- 
glns  v.  Armstrong,  9  Colo.  88,  10  Pac.  232; 
Judge  V.  Brasweil,  13  Bush,  67;  Manville  v. 
Parks,  7  Colo.  128,  2  Pac.  212;  Deardorf's 
Adm'r  v.  Thatcher,  78  Mo.  128;  Pease  v. 
Cole,  53  Conn.  53,  22  Atl.  681;  Bissell  v.  Foss, 
114  TJ.  8.  252,  5  Sup.  Ct.  851;  Bates,  Partn. 
§  163;  also.  Id.  §f  14,  329,  with  cases  cited; 
T.  Pars.  Partn.  $  37,  with  note;  Id.  §  306, 
with  note:  and  Id.  S  85.  and  cases  cited. 

We  are  therefore  of  opinion  that  the  court, 
in  giving  instruction  No.  3,  was  in  error,  for 
the  reason  that  the  elements  of  a  partner- 


ship there  recited  do  not  In  themselves  ab- 
solutely constitute  a  general  partnership. 

Respondent,  however,  contends  that.  If  in- 
struction No.  3  were  error,  It  was  not  mate- 
rial, because  the  evidence  shows  that  the 
defendants  were  liable  even  if  they  were  a 
mining  partnership;  that  is  to  say,  that  their 
conduct  in  reference  to  this  note  and  the 
money  obtained  thereby  was  such  as  to  ren- 
der them  liable  even  as  a  mining  partnership. 
But,  even  If  the  evidence  supports  the  re- 
spondent's contention  In  this  respect,  the 
error  In  Instruction  No.  3  was  prejudicial, 
because  It  Instructed  the  jury  absolutely  that 
the  defendants  were  liable  as  a  general  part- 
nership; and,  under  such  Instruction,  the 
jury  would  not  be  required  to  make  any  in- 
quiry as  to  whether  the  defendants  were  a 
mining  partnership,  or  any  inquiry  as  to 
whether  the  facts  showed  that  the  defend- 
ants were  liable  as  a  mining  partnership. 

Another  alleged  error  Is  as  follows:  The 
defendants  alleged,  and  sought  to  prove,  that 
they  were  not  conducting  the  mine  as  a  part- 
nerslilp  at  the  time  this  note  was  given,  but 
that  an  Incorporated  company,  called  the 
Butte  &  Bozeman  Mining  Company,  of  which 
defendants  were  stockholders,  was  conduct- 
ing the  business.  The  court  instructed  the 
jury.  In  effect,  that  if  they  found  that  the  cor- 
poration was  conducting  the  business,  and 
not  these  defendants,  they  must  find  for  the 
defendants.  Appellants  contend  that  the  ev- 
idence was  uncontradicted  that  the  corpora- 
tion was  doing  the  business,  and  that,  there- 
fore, the  verdict  was  contrary  to  the  instruc- 
tions. But  we  think  that  this  contention 
cannot  be  sustained,  for  the  reason  that,  in 
our  opinion,  there  was  evidence  tending  to 
show  that,  while  the  corporation  had  been 
formed.  It  was  not  in  fact  conducting  the 
business.  This  assignment  of  error,  we  are 
therefore  of  opinion,  cannot  be  sustained. 

Appellants  contend  that  almost,  if  not  en- 
tirely, all  of  the  testimony  tending  to  estab- 
lish a  partnership  between  the  defendants 
was  that  of  statements  made  by  the  defend- 
ant Olds,  who  was  not  In  court,  and  made  to ' 
the  effect  that  the  other  defendants  did  sus- 
tain the  relation  of  partners  to  him.  The 
appellants,  in  their  brief,  do  not  point  out, 
under  the  rules  of  this  court,  this  testimony 
by  page  in  the  transcript.  They  cannot  there- 
fore expect  us  to  pick  it  out  of  the  300  pages 
of  the  record  in  this  case.  We  will  say, 
however,  that  our  reading  of  the  record  dis- 
closes that  there  was  very  much  testimony 
as  to  partnership  other  than  that  of  the  state- 
ments by  Olds.  If  it  were  permitted  by  the 
district  court  to  prove  the  fact  of  the  partner- 
ship by  the  admissions  of  one  of  the  alleged 
partners,  who  was  not  present,  this  would 
not  be  evidence  of  the  partnership  as  agaiu^. 
the  other  partners.  1  Rice,  Ev.  pp.  444,  475; 
2  Rice,  Kv.  p.  1154;  Greenl.  Ev.  §  177; 
WIggin  V.  Fine,  17  Mont.  575,  44  Pac.  75. 
We  mention  this  matter,  although  we  are 
not  required  to  pass  ui>on  it,  for  the  reason 
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chat  it  is  not  pointed  out  in  the  record,  as  re- 
quired by  the  rules. 

For  the  reasons  assigned,  the  Judgment  and 
order  denying  a  new  trial  are  reversed,  and 
the  case  is  remanded,  with  directions  to 
grant  a  new  trial.    Reversed. 

PEMBEUTON,  C.  J.,  absent.  HUNT,  J., 
concurs. 


(IS  Mont.  493) 

HASTINGS  T.  MONTANA  UNION  RY.  CO. 

(Supreme  Court  of  Montana.     Oct.  5,  1896.) 

Master  and  Servant — Fellow  Sekvants. 

A  section  hand  is  a  fellow  servant  of  the 
section  boss  and  of  an  engineer  employed  by  the 
same  company. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty;   J.  J.  McHatton,  .Tudge. 

Action  by  Darby  Hastings,  administrator  of 
the  estate  of  Tim  Hastings,  deceased,  against 
the  Montana  Union  Railway  Company,  for 
the  death  of  plaintiff's  Intestate,  caused  by 
defendant's  negligence.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 


Geo.    Haldorn,    for  appellant. 
Leehey,  for  respondent. 


Carroll    & 


HUNT,  J.  Tim  Hastings,  the  plaintiff's 
Intestate,  was  a  day  laborer,  employed  un- 
der a  section  foreman  to  keep  portions  of  the 
roadbed  of  the  defendant  company  in  repair. 
The  foreman  had  power  to  employ  and  dis- 
charge the  men  and  superintend  their  work, 
and  himself  worked  with  the  men.  The  fore- 
man employed  the  deceased,  who,  with  a 
gang  of  five  others,  was  working  upon  de- 
fendant's road  upon  the  day  he  was  killed. 
On  November  23,  1803,  at  dusk,  about  25 
minutes  past  5  o'clock  in  the  evening,  the  de- 
ceased and  five  others  were  repairing  a  track 
near  tlie  Parrot  smelter,  at  Butte.  They 
had  with  them  a  low,  flat,  push  car,  with 
handles  extending  beyond  the  ends.  About 
quitting  time  the  foreman  told  the  men  to 
move  the  car  from  the  track,  and  carry  it 
across  to  another  track,  about  50  feet  away. 
Observing  an  engine  on  the  track  which  the 
men  bad  to  cross,  the  foreman  remarked  that 
there  was  time  enough  to  get  over,  and  or- 
dered the  men  to  pick  up  the  car  and  proceed. 
The  deceased  had  hold  of  the  center  of  this 
push  car,  on  the  north  side;  the  other  men 
holding  the  respective  comers.  Before  the 
men  got  it  clear  of  the  second  track,  one  cor- 
ner of  the  flat  car  went  down.  The  de- 
ceased was  on  the  side  that  went  down.  Just 
then  a  locomotive  came  up  behind  the  men. 
No  bell  was  nmg,  and  no  whistle  blown.  One 
of  the  men  was  knocked  down,  and  Hastings, 
the  deceased,  was  run  over,  dragged  beneath 
the  engine,  and  so  seriously  injured  that  he 


died  shortly  afterwards.  The  complaint  al- 
leged negligence  In  the  following  respects, 
viz.:  That  the  defendant  was  negligent  and 
careless,  through  its  engineer  and  fireman  of 
the  yard  engine.  In  operating  such  yard  en- 
gine without  having  the  whistle  blown  or  the 
bell  rung,  and  without  having  the  headlight 
of  the  engine  lighted;  and  in  being  negligent, 
through  its  foreman,  for  not  warning  the  de- 
ceased of  the  approach  of  the  yard  engine  in 
time  for  him  to  escape,  although  the  foreman 
knew  of  the  danger  in  ample  time  to  have 
warned  the  deceased.  The  defendant  moved 
for  a  nonsuit,  raising  the  point  under'  the  Is- 
sues of  the  pleadings  that  the  foreman  as 
well  as  the  engineer  of  the  locomotive  which 
struck  the  deceased  and  the  deceased  were 
fellow  servants,  and  that  the  negligence  of 
the  defendant,  if  any  there  were,  was  not 
such  as  to  render  the  defendant  company  lia- 
ble in  damages.  The  conrt  overruled  the  mo- 
tion. The  defendant  then  introduced  evi- 
dence tending  to  show  that  the  deceased  was 
careless  in  not  getting  out  of  the  way,  as 
there  was  ample  time  for  him  to  do.  The 
court  charged  the  Jury,  substantially,  that  If 
the  deceased  was  injured  by  reason  of  the 
negligence  or  want  of  care  of  the  foreman  un- 
der whose  orders  he  was  acting,  or  the  en- 
gineer, and  not  through  his  own  carelessness, 
defendant  was  liable;  thus  assuming  that 
the  foreman  and  the  engineer  were  not  fel- 
low servants  of  the  deceased.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  in  the  sum 
of  $4,250,  upon  which  Judgment  was  entered. 
Defendant  moved  for  a  new  trial,  which  was 
denied.  This  appeal  is  from  the  order  deny- 
ing the  motion  for  a  new  trial  and  from  the 
Judgment. 

Cases  involving  questions  of  who  are  fellow 
servants  have  not  been  very  frequent  in  this 
court.  While  the  statutes  of  the  territory 
were  controlling,  and  the  rule  obtained  that  in 
every  case  where  a  servant  acted  under  the 
order  of  his  superior  the  liability  for  injury 
sustained  by  the  fault  of  the  superior  was  the 
same  as  If  such  servant  were  a  pas.senger, 
questions  were  necessarily  determined  by  the 
local  law,  and  the  liability  of  domestic  rail- 
road corporations  vras  much  more  extensive 
than  it  Is  under  the  general  law.  This  was 
decided  when  the  question  was  presented  in 
the  first  opinion  in  the  case  of  Criswell  v.  Rail- 
way Co.,  17  Mont.  189.  42  Pac.  767.  But,  as 
we  said  in  the  case  of  Gnodwell  v.  Railway 
Co.,  18  Mont.  293,  45  Pac.  210:  "Since  the  de- 
cision of  this  court  on  the  rehearing  of  the 
case  of  Criswell  v.  Railway  Co.,  18  Mont  167. 
41  Pac.  525,  announcing  that  the  statute  of 
the  territory  of  Montana,  which  modified  the 
common-law  rule  of  the  liability  of  a  master 
to  his  employes  for  Injuries  to  the  latter  by 
the  negligence  of  a  superior,  was  repealed  by 
the  adoption  of  the  state  constitution,  the 
courts  are  obliged  to  determine  questions  such 
as  the  one  now  before  us  by  the  general  law." 
Looking  now  at  the  general  law  of  fellow 
service  as  expounded  by  the  supreme  court  of 
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the  United  States,  we  find  that  plaintiff  In 
the  case  under  consideration  cannot  recover. 
In  Railroad  Ca  v.  Hambly,  154  U.  S.  340,  14 
Sop.  Ct.  983,  it  was  decided  that  a  day  labor- 
er, who,  while  working  for  the  railroad  com- 
pany, tinder  the  order  and  direction  of  a  sec- 
tion foreman,  on  a  culvert  on  the  company's 
road,  Is  Injured  by  the  negligence  of  a  con- 
ductor and  engineer  in  moymg  and  operating 
a  train  upon  the  company's  rodd,  is  a  fellow 
servant  with  such  engineer  and  such  con- 
ductor In  such  a  sense  as  exempts  the  company 
from  liability  for  the  injury  so  inflicted.  The 
court  there  said:  "The  question  first  arose  In 
the  case  of  Randall  v.  Railroad  Ck>.,  109  U.  S. 
478,  3  Sup.  Ct.  322,  In  which  a  bralteman, 
working  a  switch  for  his  Train  on  one  track  in 
a  railroad  yard,  was  held  to  be  a  fellow  serv- 
ant of  an  engineer  of  another  train  upon  an 
adjacent  track,  upon  the  theory  tliat  the  two 
were  employed  and  paid  by  the  same  master, 
and  that  their  -duties  were  such  as  to  bring 
them  to  work  at  the  same  place  at  the  same 
time,  and  their  separate  services  had  as  a  com- 
mon object  the  moving  of  trains.  It  Is  diffi- 
cult to  see  why.  If  the  case  under  considera- 
tion Is  to  be  determined  as  one  of  general,  and 
not  of  local,  law.  It  does  not  fall  directly  with- 
in the  ruling  of  the  Randall  Case.  The  serv- 
ices of  a  switchman  In  keeping  a  track  clear 
for  the  passage  of  trains  do  not  differ  mate- 
rially, so  far  as  actions  founded  upon  the  neg- 
ligence of  trainmen  are  concerned,  from  those 
'of  a  laliorer  engaged  In  keeping  the  track  in 
reitalr.  Neither  of  them  Is  imder  the  per* 
sonal  control  of  the  engineer  or  conductor  of 
the  moving  train,  but  both  are  alike  engaged 
in  an  employment  necessarily  bringing  them 
In  contact  with  passing  engines,  and  in  the 
"immediate .  common  object"  of  securing  the 
safe  passage  of  trains  over  the  road.  As  a 
laborer  upon  a  railroad  track,  either  in  switch- 
ing trains  or  repairing  the  track,  is  constantly 
exposed  to  the  danger  of  passing  trains,  and 
bound  to  look  out  for  them,  any  negligence  in 
the  management  of  puch  trains  is  a  risk  which 
may  or  should  be  contemplated  by  him  in  en- 
tering upon  tlie  service  of  the  company.  This 
is  probably  the  most  satisfactory  test  of  lia- 
bility. If  the  departments  of  the  two  servants 
arc  so  far  separated  from  each  other  that  the 
possibility  of  coming  in  contact,  and  hence  of 
Incun-hig  danger  from  the  negligent  perform- 
ance of  the  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contempla- 
tion of  the  person  injured,  the  doctrine  of  fel- 
low service  should  not  apply." 

In  accordance  with  the  doctrine  of  the 
Hambly  Case,  aid  the  later  decision  of  Rail- 
way Co.  V.  Peterson,  162  tf.  S.  340,  1(5  Sup. 
Ct.  843,  this  court,  in  GoodweU  v.  Railway 
Co.,  cited  above,  held  that  where  an  employ^ 
—a  laborer  repairing  defen:lant's  roadbed,  and 
under  the  orders  of  a  section  boss— was  in- 
jured through  the  negligence  of  such  boss,  the 
laborer  and  the  section  Ikss  -.vere  fellow  serv- 
■ants,  and  for  an  injury  so  received  the  com- 
•  nny  was  not  Uable.    In  principle  there  la, 


under  the  facts  of  the  case  at  bar,  no  differ- 
ence between  the  Hambly  Case  and  this  one. 
The  negligence  if  any  there  was,  which  caused 
the  death  of  the  deceased,  was  the  negligence 
of  his  co-servants  in  performing  duties  devolv- 
ing upon  them.  The  general  principles  of  the 
law  of  master  and  servant  as  set  forth  In  the 
Ooodwell  Case,  supra,  and  the  authorities  cit- 
ed In  the  opinion  in  that  case,  are  controlling 
In  this  instance.  We  note,  too,  that  the  su- 
preme court  of  the  United  States,  In  Railroad 
Co.  V.  Charless,  162  U.  S.  359,  16  Sup.  Ct.  848, 
has  reiterated  the  doctrine  of  the  Hambly 
opinion.  In  the  Charless  Case  the  plaintiff 
was  an  ordinary  laborer,  employed  tmder  a 
section  boss  or  foreman  to  keep  a  certain  por- 
tion of  the  roadbed  in  repair.  The  foreman 
employed  the  men.  On  the  day  of  the  acci- 
dent the  foreman  and  plaintiff  were  \ipon  a 
hand  car,  going  to  Inspect  some  work.  While 
turning  a  curve  in  a  narrow  cut,  an  engine  and 
freight  train  came  in  an  opposite  direction. 
No  warning  was  given  by  the  engineer  of  the 
freight  train.  Charless  undertook  to  Jump 
from  the  hand  car,  but  fell  in  front  of  It,  and 
was  seriously  Injured  by  tteing  run  over  by  It. 
One  of  the  grounds  of  negligence  relied  on  was 
the  negligence  of  the  foreman;  another  was 
the  negligence  of  the  train  hands  on  the  ap- 
proaching train  In  not  giving  signals  of  their 
approach  around  the  curve  and  through  the 
cut.  The  court  held  that  the  foreman  was 
the  fellow  servant  of  the  laborer,  and  referred 
on  that  point  to  the  Peterson  Case,  above  cit- 
ed, as  governing  the  case.  It  was  also  held 
error  to  have  submitted  to  the  Jury  the  ques- 
tion of  the  negligence  of  the  employes  on  the  • 
extra  freight  train  In  failing  to  give  the  sig- 
nals of  its  approach.  "This  tailure,"  said  the 
court,  "assuming  that  it  constituted  negli- 
gence, was  nothing  more  than  the  negligence 
of  co-servants  of  the  plaintiff  below  in  per- 
forming the  duty  devolving  upon  them.  The 
principle  which  covers  the  facts  of  this  case 
was  laid  down  in  Randall  v.  Railroad  Co.,  109 
U.  S.  478,  3  Sup.  Ct.  322,  and  that  case  has 
never  been  overruled  or  questioned.  The  Ross 
Case,  112  U.  S.  377,  5  Sup.  Ct.  184,  is  a  dif- 
ferent case,  and  was  decided  upon  its  own  pe- 
culiar facts.  See  Railroad  Co.  v.  Baugh,  149 
U.  S.  368,  380,  13  Sup.  Ct.  914.  Among  the 
latest  expressions  of  opinion  of  this  court  In 
regard  to  views  similar  to  those  stated  In  the 
case  In  109  U.  S.  and  3  Sup.  Ct,  supra.  Is  the 
case  of  Railroad  Co.  v.  Hambly,  154  U.  S.  340, 
14  Sup.  Ct  983.  It  seems  to  us  that  the  Randall 
and  the  Hambly  Cases  are  conclusive,  and  ne- 
cessitate a  reversal  of  this  Judgrment.  »  *  • 
We  are  unable  to  distiigulsh  any  difference  in 
principle  arising  from  the  facts  in  these  two 
cases." 

It  Is  clear  to  us  that  the  case  at  bar  was  tried 
upon  an  erroneous  theory  of  the  law,  arising, 
doubtless,  by  the  belief  on  the  part  of  the 
learned  Judge  who  presided  that  the  old  terri- 
torial statute  fixing  a  railroad  company's  lia- 
bility was  In  force.  But  as  It  was  not  the 
errors  discussed  were  material,  and  require  a 
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reversal  of  tbe  case.    Judgment  and  order  re- 
versed.   Reversed. 

PEMBERTON,  C.  J.,  concurs.    DB  WITT, 
J.,  not  sitting. 


(18  Mont  473) 

STATE  ex  rel.  WALLACE  et  al.  v.  STATE 

BOARD  OF  EQUALIZATION. 
(Supreme  Conrt  of  Montana.     Sept.  28,  1896.) 
Taxation— Statb  Boaku  of  Bqualizatiox — 
Powers. 
The  state  board  of  equalization  was  em- 
l)owered   by   Const,   art.   12,  8  15,   to   "adjust 
and  equalize  tbe  valuation  of  the  taxable  prop- 
erty among  the  several  counties  of  the  state." 
Section  9  limits  the  rate  of  taxation  to  be  im- 
posed for  state  purposes.     BeUI,  that  the  state 
board  of  equalization  was  without  power  to  in- 
crease proportionately  the  valuation  of  the  prop- 
erty in  the  several  counties  of  the  state,  and 
thereby  increase  the  aggregate  total. 

Application  on  the  relation  of  R.  C.  Wallace 
and  others  against  the  state  board  of  equaliza- 
tion consisting  of  the  governor,  the  secretary 
of  state,  the  state  treasurer,  the  state  auditor, 
and  the  attorney  general,  for  a  writ  of  cer- 
tiorari. 

The  relators  are  resident  taxpayers  In  tbe 
state  of  Montana.  The  respondent,  the  state 
board  of  equalization.  Is  composed  by  law  of 
the  state  officers  above  named.  It  is  charged 
In  the  application  of  relators  that  the  respond- 
ent, at  Its  session  held  under  the  law  at  the 
state  capital,  in  July  last,  assumed  to  exercise, 
and  did  exercise,  the  power  to  adjust  the  taxa- 
ble property  of  the  several  comities  of  the  state 
as  to  the  valuation  thereof  among  the  several 
counties  of  tbe  state,  and  made  certain  changes 
and  Increases  In  the  valuation  and  assessment 
of  the  real  and  personal  property  as  returned 
and  transmitted  by  the  assessors  and  county 
boards  of  equalization  of  tbe  several  counties, 
which  said  changes  and  Increases  are  specific- 
ally set  forth  In  relators'  application,  and  that 
by  reason  of  such  changes  and  increases  the  re- 
spondent Increased  the  valuation  and  assess- 
ment of  divers  classes  of  property  in  the  sev- 
eral counties  of  tbe  state,  and  that  by  reason 
of  such  changes  and  increases  said  board  in- 
creased the  aggregate  total  of  all  the  values  of 
property  In  the  several  counties  of  the  state 
from  the  sam  of  $111,084,350,  which  was  the 
total  value  of  property  as  disclosed  by  the  ab- 
stracts and  statements  transmitted  to  and  re- 
ceived by  said  t>oard  from  the  county  boards  of 
equalization  aud  assessors,  to  the  sum  of  $114,- 
231.720.04,  which  was  an  aggregate  Increase 
of  the  total  assessed  valuation  of  all  the  prop- 
erty in  the  several  coiuties  of  tbe  state,  as 
shown  above,  of  $3,147,370.04.  The  facts  as 
alleged  in  ihe  application  are  not  denied  by  re- 
spondent's return. 

CJarpenter  &  Carpenter  and  Toole  &  Wal- 
lace, for  relators.  H.  J.  Haskell,  for  respond- 
ent. 

PEMBERTON,  C.  J.  fafter  stating  the 
facts).    The  principal   question  presented  for 


adjudication  Is  as  to  tbe  power  ot  tbe  state 
board  of  equalization,  under  oar  constitution, 
to  so  Incrsase  the  valuation  of  property  return- 
ed to  It  by  the  assessors  and  county  boards  of 
equalization  of  the  several  counties  as  to  in- 
crease or  decrease  the  total  valuation  of  proper- 
ty of  the  state  as  fixed  by  the  county  boards 
and  assessors.  The  relators  contend  that  un- 
der tbe  constitution  of  tbe  state  the  respondent 
board  had  no  power  to  make  such  change  and 
increase  In  the  total  valuation  of  tbe  property 
of  the  state.  Section  15,  art  12,  of  onr  con- 
stitution is  as  follows:  "The  govanor,  secre- 
tary of  state,  state  treasurer,  state  auditor  and 
attorney  general  shall  constitute  a  state  board 
of  equalization,  and  the  board  of  county  com- 
missioners of  each  county  shall  constitute  a 
county  board  of  equalization.  The  duty  of  the 
state  board  of  equalization  shall  be  to  adjust 
and  equalize  the  valuation  of  the  taxable  prop- 
erty among  the  several  coimties  of  the  state. 
The  duty  of  the  county  boards  of  equalization 
Shan  be  to  adjust  and  equalize  the  valuation  of 
taxable  property  within  their  respective  coun- 
ties. X^ch  board  shall  also  perform  such  oth- 
er duties  as  may  be  prescribed  by  law."  We 
have  been  unable  to  find  a  constitutional  provi- 
sion exactly  like  ours  in  any  of  the  states. 
The  constitution  of  the  state  of  Colorado  con- 
tains provisions  upon  this  subject  so  nearly 
like  ours  that  it  may  be  fairly  claimed  that  they 
are  substantially  the  same.  In  fact,  it  seems 
from  their  substantial  similarity  that  our  state 
may  be  said  to  have  adopted  the  Colorado  con- 
stitution upon  this  subject.  Section  15.  art. 
10,  of  the  Colorado  constitution  Is  as  follows: 
"There  shall  be  a  state  board  of  equalization, 
consisting  of  the  governor,  state  auditor,  state 
treasurer,  secretary  of  state  and  attorney  gen- 
eral; also  in  each  county  of  this  state,  a  coun- 
ty board  of  equalization,  consisting  of  the  board 
of  county  commissioners  of  said  coimty.  The 
duty  of  the  state  board  of  equaUzatlon  shall  be 
to  adjust  and  equalize  the  valuation  of  real  and 
jKM-sonal  property  among  the  several  counties 
of  the  state.  The  duty  of  the  county  board  of 
equalization  shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  within 
their  respective  counties.  Each  board  shall 
also  perform  such  other  duties  as  may  be  pre- 
scribed by  law."  It  will  be  observed  that  the 
only  difference  in  the  phraseology  of  the  two 
constitutional  provisions  quoted  Is  found  In  tbe 
use  of  these  words:  Where  our  constitution  uses 
the  woi-ds  "taxable  property,"  the  Colorado 
constitutloa  uses  the  words  "real  and  personal 
property."  The  supreme  court  of  Colorado,  hi 
People  V.  Lothrop,  3  Colo.  428,— an  elaborate 
aud  well-considered  case,  involving  the  power* 
of  the  state  board  of  equalization  under  the 
provision  of  the  constitution  just  quoted,— said: 
"The  purpose  of  the  creation  of  this  board  Is 
Imported  In  :t4  title.  Its  duties,  as  stated  in 
terms  In  the  constitution,  are  to  'adjust  and 
equalize  tbe  valuation  of  real  and  personal 
property  among  the  several  counties  of  the 
state.'  Perfect  equality  In  the  assessment  of 
taxes  Is  unattainable;    approximation  to  It  Is 
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all  that  can  be  bad.  The  object  of  the  proTi- 
sion  is  to  appartlou  as  equitably  as  may  be  the 
burtbez)  of  the  state  governmeut  among  the 
several  counties,  to  prevent  a  disproportionate 
share  of  the  state  tax  from  being  thrown  upon 
any  county  or  counties  by  reason  of  the  action 
of  the  local  assessors.  The  grossest  inequality 
might  prevail  in  the  valuations  in  the  different 
counties,  and  possibly  with  reference  to  es- 
caping a  fair  proi>ortion  of  the  state  tax;  and, 
without  a  power  lodged  somewhere  to  adjust 
and  equalize  the  several  county  valuations,  the 
greatest  Injustice  might  be  done,  and  there 
would  be  a  practical  aimulment  of  the  consti- 
tutional provision  that  'all  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying 
the  tax.'  It  was  to  meet  this  difficulty  and 
accomplish  this  end  that  the  state  board  of 
equalization  was  created  with  powers  to  adjust 
and  equalize."  The  court  then  proceeds  to  dis- 
cuss the  duties  and  powers  of  assessors  and 
coimty  boards  of  equalization  under  the  con- 
stitution and  laws  of  C!olorado,  which  are  very 
similar  to  ours,  and  say:  "Section  38  (Gen. 
Laws,  p.  754)  provides  that  the  county  com- 
missioners of  each  county  shall  constitute  a 
board  of  equalization  for  the  correction  and 
completion  of  the  assessment  rolls,  with  power 
to  supply  omissions  in  the  assessment  rolls, 
and,  for  the  purpose'  of  equalizing  the  same, 
to  Increase,  diminish,  or  otherwise  alter  and 
correct  any  assessment  or  valuation.  It  pro- 
vides, in  case  of  change  of  the  assessment  of 
any  taxpayer,  that  be  shall  be  notified,  and 
have  a  hearing  before  the  board.  It  consti- 
tutes them  a  auasi  court  to  hear  any  and  all 
complaints  of  the  taxpayer  touching  the  valua- 
tion or  Usting  of  bis  property,  with  full  power 
to  adjust  and  correct  the  assessment  roll  as  In 
their  Judgment  they  may  deem  proper  and 
right;  thus  adding  statutory  duties  to  their 
constitutional  duties  'to  adjust  and  equalize.' 
Other  sections  of  the  law  might  be  cited,  but 
those  mentioned  suffice  for  our  pmpose.  We 
find  here  a  complete  system,  with  well-defined 
and  minutely  prescribed  rules  and  regulations 
guarding  the  property  right  of  the  citizen; 
guarding  equally  the  revenue  necessities  of  the 
state,  acting  through  the  instrumentalities  of 
owners  and  the  assessors  chosen  by  the  elect- 
ors of  the  several  counties,  Usting,  valuing,  and 
returning  taxable  property  under  the  sanction 
of  an  oath,  with  Uie  board  of  county  commis- 
sioners acting  as  a  board  of  appeal  and  re- 
view; all  for  the  one  ptu-pose  of  ascertaining, 
determining,  and  fixing  the  value  of  taxable 
property  In  each  county  of  the  state  as  a  basis 
of  taxation.  The  statute  provides  for  the 
transmission  of  these  assessment  rolls  of  the 
county  to  the  board  of  equalization,  and  con- 
templates that  one  assessment  shall  be  made 
for  both  state  and  local  taxes.  The  only  ex- 
ception to  this  that  we  find  Is  the  express  pro- 
vision for  the  assessment  of  railroad  property 
by  the  state  board  of  equalization.  For  this, 
in  the  opinion  of  the  legislature,  theie  was, 
doubtlesH,  an  obvious  necessity  and  authority. 


found  In  the  last  clause  of  section  15  of  arti- 
cle 10  of  the  constitutioit,  which  provides  that 
the  board  shall  perform  such  other  duties  aa 
shall  be  prescribed  by  law.  The  assessor  la 
thus  made  an  integral  part  of  the  revenue 
jsystem,  which  not  only  thus  specifies  and  de- 
fines his  duties,  but  assigns  to  other  officers 
and  boards  equally  weU-deflned  and  separate 
duties.  The  assessor  shall  list  and  value;  the 
board  of  commissioners  shall  equalize,  adjust, 
increase,  and  diminish,  supply  omissions,  and 
correct  errors,  and  hear  complaints;  the  coun- 
ty derli  shall  prepare  assessment  rolls,  and 
compute  and  extend  the  tax  therein;  the  state 
board  of  equalization  shall  adjust  and  equalize 
valuations;  and,  lastly,  the  county  treasurer 
shall  collect  the  tax.  In  seeking  for  legisla- 
tive Intent,  referoice  must  be  had  not  only  to 
the  form  and  phraseology  of  the  particular 
section  under  consideration,  but  any  part  must 
be  viewed  In  connection  with  the  whole,  so  as. 
If  possible,  to  harmonize  and  give  effect  to  the 
whole.  Looking,  then,  to  the  provisions  of  the 
constitution  and  the  statute,  we  are  clearly  of 
the  oplnloo  that  the  power  to  fix  and  deter- 
mine the  valuation  of  taxable  property  Is  lodg- 
ed by  them  In  the  assessor  and  the  board  of 
county  commissioners  of  the  several  counties 
of  the  state;  and  that  when  they  have,  under 
the  law,  pot-formed  this  duty,  and  exercised 
this  power,  the  sum  of  the  valuations  of  the 
several  counties  so  by  them  found  must  be 
taken  as  the  aggregate  valuation  of  all  the 
property  In  the  state,  and  Is  conclusive  and 
final  as  against  the  state  board  of  equalization. 
The  state  board  may,  for  the  purpose  of  adjust- 
ing and  equalizing,  hicrease  the  aggregate  val- 
uation of  one  county,  and  decrease  the  aggre- 
gate valuation  of  another,  but  they  have  no 
power  to  Increase  the  sum  of  all  the  valuatlonB 
of  the  several  counties  of  the  state.  The  ag- 
gregate valuation  has  been  found  for  them  and 
fixed  by  the  authority  and  in  the  mode  pre- 
scribed by  the  law.  This  view  Is  not  only 
sanctioned  by  the  force  of  the  general  provi- 
sions of  the  statute  considered  as  a  whole, 
but  also  by  the  phraseology  of  the  sections  un- 
der consideration.  The  board  Is  to  adjust 
and  equalize  the  valuation.  This  term  'val- 
uation' here  Imports  values  already  estimated 
and  fixed,  and  must  be  referred,  for  the  meas- 
ure of  Its  force  and  meaning,  to  the  mode  pre- 
scribed by  law  for  estimating  and  fixing  valu- 
ations. The  aggregate  material  with  which 
the  board  can  deal  is  thus  limited.  They  may 
adjust  and  equalize  It  among  the  several  coun- 
ties, but  they  cannot  add  to  its  volume." 

Section  9,  art.  12,  of  our  constitution  Is  as 
follows:  "The  rate  of  taxation  of  real  and 
personal  property  for  state  purposes  In  any 
one  year  shall  never  exceed  three  (3)  mills  on 
each  dollar  of  valuation;  and  whenever  the 
taxable  property  In  the  state  shall  amount  to 
one  hundred  million  dollars  (?100,000,000),  the 
rate  shall  not  exceed  two  and  one-half  (214) 
mills  on  each  dollar  of  valuation;  and  when- 
ever the  taxable  property  In  the  state  shall 
amount    to    three    hundred    million    dollars 
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^300,000,000),  the  rate  shall  never  thereafter 
exceed  one  and  one-half  (li^)  mills  on  each 
dollar  of  valuation;  unless  a  proposition  to  In- 
crease such  rate  specifying  the  rate  proposed 
and  the  time  during  which  the  same  shall  be 
levied,  shall  have  been  submitted  to  the  peo- 
ple at  a  general  election,  and  shall  have  re- 
ceived a  majority  of  all  the  votes  cast  for 
and  against  It  at  such  election."  Section  11, 
art.  10,  of  the  Colorado  constitution  reads  as 
follows:  "The  rate  of  taxation  on  property, 
for  state  purposes,  shall  never  exceed  six  mills 
on  each  dollar  of  valuation;  and  whenever 
the  taxabfe  property  within  the  state  shall 
amount  to  one  hundred  million  dollars,  the 
rate  shall  not  exceed  four  mills  on  each  dol- 
lar of  valuation;  and  whenever  the  taxable 
property  within  the  Mate  shall  amount  to 
three  hundred  million  dollars,  the  rate  shall 
never  thereafter  exceed  two  mills  on  each  dol- 
lar of  valuation,  unless  a  proposition  to  in- 
crease such  rate,  specifying  the  rate  proposed, 
and  the  time  during  which  the  same  shall  be 
levied,  be  first  submitted  to  a  vote  of  such  of 
the  qualified  electors  of  the  state  as  In  the 
year  ne.xt  preceding  such  election  shall  have 
paid  a  property  tax  assessed  to  them  within 
the  state,  and  a  majority  of  those  voting 
thereon  shall  vote  in  favor  thereof,  in  such 
manner  as  may  he  provided  by  law."  Com- 
menting on  this  section  of  the  constitution  of 
Colorado,  the  supreme  court,  In  the  case  of 
People  V.  Lothrop,  supra,  says:  "If  this  claim 
of  power  on  behalf  of  the  state  board  to  in- 
crease the  valuation  be  admitted,  why  limit 
in  the  constitution  the  per  cent,  that  it  may 
levy?  It  matters  little  whether  the  limitation 
be  one  mill  or  ten.  If  increase  of  valuation  be 
unrestrained.  Limited  upon  the  one  hand.  It 
is  unlimited  upon  the  other.  We  may  neither 
calculate  Its  extent  nor  challenge  Its  preten- 
sions. Over  five  million  dollars  Increase  this 
year.  It  may  be  over  fifty  million  dollars  In- 
crease the  next.  Under  this  construction  of 
the  statute  the  efforts  of  the  people  to  estab- 
lish and  maintain  legitimate  restraints  on  the 
power  to  tax  will  luive  been  unavailing,  and 
the  checks  and  guards  which  they  have  em- 
bodied in  their  constitution  to  that  end  cease 
to  be  of  practical  force  or  value.  The  spirit  of 
the  law,  and  not  'the  letter,  which  destroys,' 
must  prevail.  We  cannot  believe  that  any 
such  grant  of  power  to  the  state  hoard  of 
equalization  was  within  the  Intent  of  the  leg- 
islative authority.  W'e  are  therefore  of  the 
opinion  that  the  board  of  equalhsatlon,  In  mak- 
ing the  increased  valuation,  acted  without  au- 
thority of  law,  and  that  their  action  in  this 
respect  Is  void."  These  comments  by  the 
Colorado  court  upon  the  constitutional  restric- 
tions placed  upon  tlie  powers  of  the  state 
board  of  equalization  of  that  state  apply  with 
exactness  and  force  to  our  constitution  and 
the  powers  of  the  respondent  board  thereun- 
der. We  think  the  authority  quoted  above  Is 
absolutely  decisive  of  the  case  at  bar.  We 
therefore  are  of  the  opinion  that  the  respond- 
ent board,  In  increasing  the  total  valuation  of 


the  property  of  the  state  aa  disclosed  and 
fixed  by  the  abstracts  and  statements  trans- 
mitted to  It  by  the  assessors  and  county 
boards  of  equalization,  acted  without  author- 
ity, and  that  its  action  In  this  respect  was  and 
is  wholly  void.  Having  reached  this  conclu- 
sion upon  the  main  question  Involved  in  the 
case,  we  deem  It  unnecessary  to  pass  upon 
the  power  of  the  respondent  board  to  in- 
crease or  decrease  the  valuation  of  any  spe- 
cific class  or  classes  of  property  from  that 
fixed  by  the  coutfty  boards  and  assessors,  as 
shown  by  the  county  abstracts  and  state- 
ments transmitted  to  the  state  board.  It  may 
not  be  out  of  place,  however,  to  say  that  we 
think  the  weight  of  authority  Is  decidedly 
against  the  exercise  of  such  right  or  power 
by  the  state  board.  People  v.  Lothrop,  su- 
pra; Wells,  Fargo  &  Co.  v.  State  Board  of 
Equalization,  5C  Cal.  IW;  Lead  Co.  v.  Slmms, 
108  Mo.  222,  18  S.  W.  906.  It  Is  therefore 
ordered  that  the  proceedings  of  the  state  board 
of  equalization  be  annulled  as  prayed  for  in 
the  application  of  relators. 

DE  WITT  and  HUNT,  J  J.,  concur. 


a*  XTtab,  «) 
BRIGHTON  &  N.  P.  IRRIGATION  CO.  v. 
LITTLE  et  al. 
(Supreme  Court  of  Utah.     Aug.  20,  189C.) 

IbKIOATION — COSTIIAOTS  —  CoKSTRDOTIOS — Pl.E»0- 
1X0 — CnOSS   COMIM.AINT. 

1.  The  Jordan  rrrigation  Company  entered  in- 
to a  contract  with  oo«  Little  whereby  the  lat- 
ter transferred  his  title  to  a  certain  dam  and 
canal,  and  granted  a  right  of  way  through  his 
land  for  said  caiml^  to  the  irrigation  company,  in 
consideration  that  it  would  permit  Little  to  wa- 
ter from  the  cnnaT,  wHch  the  company  enlarged. 
200  acres  of  his  lind.  The  plaintiff  herein  be- 
came the  leKnl  successor  of  the  irrigation  com- 
pany, and  defendants  became  snceessora  to  Ut- 
ile. Defendants  took  the  water  from  the  canal 
at  six  different  places,  hut  not  subject  to  the  di- 
rection and  conti'ol  of  the  water  master.  Htid 
that,  assnminf;  the  land  to  he  undulating,  said 
defendants  might  take  the  water  from  the  ennal 
in  said  numl>er  of  different  places,  if  convenience 
and  necessity  so  required,  and  that  defendants 
were  not  subject,  like  stockholders,  to  the  con- 
trol of  the  water  master,  Iwt  should  follow  the 
directions  of  the  water  master,  as  far  as  they 
may  be  according  to  the  agreement. 

2.  As  it  did  not  appear  hy  the  weight  of  evi- 
dence that  I^ittle  agreed  to  contribute  propor- 
tionately with  tlie  stocliholdors  in  keeping  the 
canal  cleaned  and  in  repair,  his  successors  were 
not  bound  to  do  so. 

3.  Where,  in  the  pT-ayer  of  the  complaint,  the 
plaintiff  asks  that  the  dofendnutq  might  be  re- 
quired to  set  forth  their  alleged  adverse  claim, 
and  that  the  conrt  might  decree  it  to  be  null  and 
void,  and  the  defendants  set  up  the  agreement. 
and  the  facts  upon  which  they  base  their  rights 
to  the  water,  and  pray  that  their  rights  as 
shown  by  the  allegation  in  their  answer  may  be 
decreed  to  them,  the  court  may  grant  to  defend- 
ants an  afiirmatire  decree  wiUiout  a  cross  com- 
plaint  having  been  filed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Third  district; 
S.  A.  Merritt,  Judge. 

Action  by  the  Brighton  &  North  Point  Irri- 
gation Company  against  Charles  C.  Little  and 
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others.    From  a  judgment  for  defendaotB, 
plaintiff  appeals.   Affirmed. 

Brown,  Henderson  &  King,  for  appellant. 
Williams,  Van  Cott  &  Sutherland,  for  fe- 
«pondent8. 

ZANB,  C.  J.  It  appears  from  the  evidence 
in  this  record  that  in  the  year  1860  the  late 
Feramorz  Little  owned  a  canal  through 
which  he  was  irrigating  about  200  acres  of 
laud  from  the  Jordan  river;  that  the  canal 
was  four  miles  long,  two  of  which  were  on 
his  land;  that  it  was  six  feet  wide  at  the  bot- 
tom, and  wider  at  the  top,  and  was  more  tlian 
a  foot  deep.  It  also  appears  that  certain 
owners  of  land  situated  below  Little's  farm 
•organized  a  corporation  known  as  the  Jor- 
dan Irrigation  Ck>mpany;  that  in  1864  Little 
transferred  to  it  bis  dam  and  canal,  and  the 
right  of  way  through  his  land  for  the  dis- 
tance of  over  two  miles,  in  consideration  that 
tlie  company  would  permit  him  to  take  as 
much  water  as  he  was  using  for  the  irrigation 
of  the  200  acres.  The  company"  was  also 
given  the  right  to  remove  a  house  of  his  to 
enable  the  company  to  straighten  the  canal, 
for  which  he  was  to  be  paid  |1,000.  If  ap- 
Iiears  further  that  the  company  took  posses- 
sion of  the  canal  and  dam,  and  that  said  com- 
pany and  the  plaintiff,  its  successor,  have 
since  enlarged  it,  and  hitherto  have  kept  it 
in  repair,  and  that  $200  has  been  paid  on  the 
?1,000.  It  also  appears  that  the  N«rth  Point 
Irrigation  Company,  the  plaintiff,  was  organ- 
ized in  1882,  and  succeeded  to  the  rights  and 
obligations  of  the  Jordan  Irrigation  Compa- 
ny, as  far  as  they  relate  to  the  canal  in  ques- 
tion. After  hearing  the  evidence  and  argu- 
ment of  counsel  for  the  respective  parties, 
the  court  below  made  a  number  of  findings, 
among  which  were  the  following:  "(7)  That 
the  said  defendants  herein  have  succeeded 
♦  •  •  to  the  said  land  owned  by  Feramorz 
liittle,  and  own  the  same  in  fee  simple,  and 
also  have  succeeded  to,  and  that  they  now 
"  *  •  own,  all  of  said  Feramorz  Little's 
rights  in  and  to  the  water  owned  by  the  said 
Feramorz  Little,  and  have  succeeded  to  all  of 
his  rights  in  and  to  said  dam,  ditch,  and  wa- 
ter right.  (8)  That  said  defendants  and  their 
predecessor  in  Interest,  to  wit,  the  said  Fer- 
adiorz  Little,  have  for  a  long  time  past  used, 
and  are  now  using,  for  useful  purposes  of  the 
water  of  said  canal  and  ditch,  and  are  enti- 
tled to  such  use,  as  a  reasonable  necessity 
for  said  Little  farm  from  said  canal  and 
ditch,  a  quantity  of  water,  continuously  flow- 
ing, equal  to  a  stream  thlrty-slx  Inches  wide 
by  six  inches  deep,  flowing  through  a  wood- 
en box  set  level,  and  not  less  than  four  feet 
long;  and  the  water  may  be  taken  out  at  six 
different  places  along  where  the  canal  passes 
through  the  LltUe  farm.  (9)  That  said  de- 
fendants are  entitied  to  said  quantity  of  wa- 
ter described  in  said  finding  8,  for  the  use  of 
said  Little  farm,  without  any  expense  to 
themselves  whatever,  except  that  the  said 


defendants  are  to  take  the  water  from  said 
canal  where  it  passes  through  the  said  Lit- 
tte  farm."  The  evidence  was  conflicting  as 
to  the  quantity  of  water  necessary  to  irrigate 
defendants'  200  acres  of  land.  Competent 
experts,  as  well  as  farmers  of  observation 
and  exi>erience  with  respect  to  irrigation, 
were  examined,  and  the  finding  as  to  the 
quantity  appears  to  be  supported  by  the 
weight  of  evidence. 

Objection  is  also  m(ide  to  the  finding  that 
defendants  ha-fe  the  right  to  take  the  water 
out  at  six  different  places.  Assuming  that 
the  land  is  undulating,  the  irrigation  of  it  Is 
li'SS  difficult  and  less  expensive  when  the  wa- 
ter is  taken  out  of  the  canal  at  different 
poiikts.  It  appeal's  that  the  water  has  been 
taken  from  the  canal  at  as  many  as  six  pla- 
ces. 

It  Is  Insisted  that  the  defendants  should  be 
required  to  take  water  under  the  direction  of 
the  water  master,  as  the  stockholders  of  the 
plaintiff  are  required  to  do.  The  court  be- 
low held  that  the  defendants  had  a  right  to 
take  water  under  the  agreement  made  be- 
tween the  late  Feramorz  I^Ittle  and  the  Jor- 
dan Irrigation  Company,  and  not  as  stock- 
holders. In  this  we  think  the'  court  found 
correctiy,  but,  while  this  is  so,  the  defend- 
ants should  follow  the  directions  of  the  wa- 
ter master,  so  far  as  they  may  be,  according 
to  the  agreement,  reasonable;  and  they  should 
not  take, out  water  at  more  points  than  con- 
venience and  necessity  require,  and  they 
shoidd  use  all  reasonable  care  not  to  injure 
its  banks,  or  interfere  unreasonably  with  its 
■waters. 

The  plaintiff  also  insists  that  the  defend- 
ants should  contribute  proportionately  with 
the  stockholders  to  the  cost  of  cleaning  out 
and  keeping  the  canal  in  repair.  The  court 
below  found  that  the  agreement  by  which 
all  the  parties  were  bound  exempts  the  de- 
fendants from  the  i>ayment  of  such  cost  and 
expense,  and  this  finding  seems  to  be  sup- 
ported by  the  weight  of  evidence. 

The  plaintiff  also  insists  that  the  court  err- 
ed in  granting  an  affirmative  decree  for  the 
defendants,  without  a  cross  complaint  hav- 
ing been  ffled.  In  the  prayer  of  the  com- 
plaint the  plaintiff  asKed  that  the  defendants 
might  be  required  to  set  forth  their  alleged 
adverse  claim,  and  that  the  court  might  de- 
cree it  to  be  null  and  void.  And  the  defend- 
ants In  their  answer  set  up  the  agreement, 
and  the  facts  upon  which  they  based  their 
right  to  use  the  waters  of  the  canal,  and 
prayed  that  their  right,  as  shown  by  the  al- 
legations of  their  answer,  might  be  decreed 
to  them,  and  for  such  other  relief  as  might  be 
just  and  equitable.  Under  the  pleadings,  the 
court  was  required  to  determine  from  the 
e\ldence  the  rights  of  the  respective  parties 
with  respect  to  the  canal  and  the  waters 
thereof.  The  pleading  in  this  case  presents 
an  exception  to  the  general  rule  that  affirma- 
tive relief  on  an  affirmative  decree  will  not  be  ' 
granted  to  the  defendants  without  a  counter- 
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claim  or  a  cross  coipj)laint.  Kltts  t.  Ana- 
tln,  83  CaL  167,  23  Pac.  290;  WUson  ▼.  Madi- 
son, S5  CaL  S;  Miller  t.  Lnco,  80  Gal.  257,  22 
Pac  105. 

We  find  no  reversible  error  In  this  record. 
The  Judgment  Is  affirmed. 

BARTCH  and  MINER,  JJ.,  concor. 


(Xi  Utah,  381) 

HODSON  r.  UNION  PAO.  R.  CO. 
(Snpreme  Conrt  of  Utah.     Sept.  19,  1896.) 

APPBALS— TCBRITORIAL    AKD    StATR    DiSTBIOT 

Courts. 
Appeals  lie  from  the  district  coarts  of  the 
late  territory  of  Utah,  when  the  decisions  of 
such  courts  are  rendered  in  cases  appealed  from 
the  justices'  coui^s,  even  when  such  appeals 
are  perfected  after  statehood.  In  such  cases 
the  laws  of  the  territor;^  regulating  appeals  con- 
trol, and  not  the  following  clause  of  article  8  of 
section  9  of  the  constitution:  "Appeals  shall  al- 
so lie  from  the  final  judgment  of  justices  of  the 
peace  in  civil  and  criminal  cases  to  the  district 
courts  on  both  questions  of  law  and  fact,  with 
such  limitations  and  restrictions  as  shall  be  pro- 
vided by  law;  and  the  decision  of  the  district 
courts  on  such  appeals  shall  be  final,  except  in 
cases  involving  the  validity  or  constitutionality 
•f  a  statute."  The  district  court  referred  to  in 
this  section  is  the  district  court  of  the  state,  and 
not  that  of  the  territory. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Weber  county; 
W.  H.  King,  Judge. 

Action  by  J.  R.  Hodson  against  the  Union 
Pacific  Railroad  Company.  Judgment  for 
plalntilC.  Defendant  appeals.  Motion  to  dis- 
miss orerruled. 

Williams,  Van  Cott  &  Sutherland,  for  appel- 
lant.    Evaos  &  Rogers,  for  respondent. 

ZANE,  C.  J.  The  respondent  has  submit- 
ted a  motion  to  dismiss  this  appeal  on  the 
ground  that  it  was  forbidden  by  the  constitu- 
tiOD  of  the  state.  It  was  perfected  after  state- 
hood, and  was  taken  from  the  judgment  of  the 
district  court  rendered  under  the  late  terri- 
torial government  in  a  case  that  had  been  ap- 
pealed from  a  Judgment  of  a  Justice  of  the 
peace.  The  territorial  law  authorized  such  ap- 
peal. The  first  clause  of  section  2  of  article 
24  of  the  constitution  is  as  follows:  "That 
all  laws  of  the  territory  of  Utah  now  in  force, 
not  repugnant  to  this  constitution,  shall  re- 
mnin  in  force  until  they  expire  by  their  own 
limitation,  or  are  otherwise  altered  or  re- 
pealed by  the  legislature."  And  section  9  of 
article  8  of  the  constitution  Is  as  follows: 
"From  all  final  Judgments  of  the  district 
courts  there  shall  be  a  right  of  appeal  to  the 
supreme  court  The  appeal  shall  be  upon  the 
record  made  In  the  court  below,  and  under 
such  regulations  as  may  be  provided  by 
law.  In  equity  cases  the  appeal  may  be  on 
questions  of  both 'law  and  fact;  In  cases  at 
law,  the  appeal  shall  be  upon  questions  of 
law  alone.  Appeals  shall  also  lie  from  the 
final  orders  and  decrees  of  the  conrt  In  the 
•dminlstration  of  decedent  estate  and  In  cases 


of  guardianship,  as  shall  be  provided  by  law. 
Appeals  shall  also  lie  from  the  final  Judg- 
ment of  Justices  of  the  peace  in  civil  and 
criminal  cases  to  the  district  courts  on  both 
questions  of  law  and  fact,  with  such  limita- 
tions and  restrictions  as  shall  be  provided  by 
law;  and  the  decision  of  the  district  courts 
on  such  appeals  shall  be  final,  except  In  cases 
Involving  the  validity  or  constitutionality  o^ 
a  statute."  The  district  court  referred  to  In 
this  section  Is  the  district  court  of  the  state, 
not  the  district  conrt  under  any  other  govern- 
ment, territorial  or  otherwise.  The  district 
court  of  the  state  is  not  a  continuation  of  the 
district  court  of  the  territory;  it  is  instituted 
by  a  different  government,  and  its  Jurisdiction 
differs  In  many  respects  from  the  territorial 
court  The  third  clause  of  the  section  above 
referred  to  provides  that  "appeals  shall  also 
be  from  the  final  orders  and  decrees  of  the 
court  [the  same  court]  in  the  administration 
of  decedent  estates,  and  in  cases  of  guardian- 
ship, as  shall  be  provided  by  law."  The  ad- 
ministration of  estates  and  cases  of  guardian- 
ship under  the  laws  of  the  territory  were  In 
the  probate  court;  under  the  state  govern- 
ment they  are  administered  In  the  district 
court.  We  are  of  the  opinion  that  the  pro- 
vision relied  upon  expressed  in  the  last  clause 
of  the  section,  "the  decision  of  the  district 
courts  on  such  appeals  shall  be  final,"  refers 
to  the  district  courts  of  the  state.  We  hold 
that  the  territorial  law  providing  for  appeals 
from  snch  judgments  under  the  territorial  gov- 
ernment is  not  repugnant  to  the  constitution  of 
the  state,  and  that  this  appeal  was  properly 
taken.     The  motion  to  dismiss  Is  overruled. 

BARTCH,  J.,  and  RITCHIB,  District  Judge, 
concur. 


(U4  Cal.  4S1) 
SALISBURY  V.  BURR  (PERKINS, 
Intervener.     L.  A.  79). 

(Snpreme  Court  of  California.  Oct  6,  1896.) 
Fraudolbxt  Coxvbtancss. 
A  transfer  by  an  Insolvent  debtor  to  one 
not  a  creditor,  made  to  prevent  the  property 
from  being  ratably  distributed  among  his  cred- 
itors, is  void  as  to  creditors,  as  a  transfer  with 
intent  to  detay  or  defraud  them  (Civ.  Code,  f 
34.^0).  if  the  transferee  had  reasonable  canse  to 
believe  that  the  debtor  was  insolvent,  and  was 
making  the  transfer  with  such  fraudulent  in- 
tent 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  cotmty;  Lnden  Shaw,  Judge. 

Action  by  A.  B.  Salisbury  against  John  Burr, 
In  which  Gregory  Perkins  intervened.  Prom 
an  ordei  granting  plaintiff  a  new  trial,  de- 
fendant and  intervener  appeal.     Reversed. 

Oraff  &  Latham,  for  appellants.  Walter 
Rose  and  W.  H.  Young,  for  respondent 

HENSHAW,  J.  Defendant  and  intervener 
appeal  from  the  order  of  court  granting  plain- 
tiff a  new  trlaL  The  action  was  In  claim  and 
delivery,  to  recover  of  the  defendant  sheriff 
a  stock  of  groceries,  fixtures,  horses,  wagons, 
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etc.,  of  the  alleged  value  of  |2,800.  The  de- 
fendant denied  plaintiff's  ownership  or  pos- 
session, and  justified  his  seizure  and  detention 
under  a  writ  of  attachment  Issued  in  an  action 
between  Perkins  and  Randall.  Upon  March 
15,  1889,  the  writ  was  levied  upon  tlie  property 
as  the  property  of  Randall.  The  sheriff  fur- 
ther showed  that  on  said  March  loth,  the  day 
of  the  levy,  Randall  filed  his  petition  In  insol- 
vency, and  was  adjudged,  an  insolvent,  where- 
upon defendant  was  appointed  receiver  of  his 
property.  Under  this  appointment  he  quail- 
fled,  took  the  property,  and  at  the  commence- 
ment of  this  action  so  held  It  as  receiver. 
Within  30  days  before  filing  his  voluntary  peti- 
tion in  insolvency,  Randall  made  sale  of  the 
property  to  plaintiff,  which  sale  it  is  alleged 
was  pretended,  fraudulent,  for  the  purpose  of 
defrauding  the  creditors  of  said  Insolvent,  and 
to  prevent  the  property  from  coming  Into  the 
possession  of  Randall's  receiver.  Further,  It 
is  charged  that  the  pretended  sale  and  transfer 
were  out  of  the  usual  course  of  business,  and 
with  full  knowledge  by  plaintiff  that  Randall 
was  at  the  time  Insolvent,  that  the  transfer 
would  prevent  the  property  from  being  ratably 
distributed  among  Randall's  creditors,  that 
Randall  bad  no  other  property  whatever  with 
which  to  pay  his  debts,  and  that  plaintiff,  for 
the  purpose  of  defrauding  the  creditors  of  the 
insolvent,  pretends  to  have  purchased  the  prop- 
erty, and  is  now  wrongfully  claiming  to  be  the 
owner  thereof.  Gr^ory  Perkins  Intervened, 
as  assignee  in  insolvency  of  Randall,  and  ten- 
dered the  same  issues  of  fraud  as  did  the  sher- 
iff. The  jury  returned  the  following  special 
verdicts:  (1)  Randall  was  Insolvent  at  the  time 
the  goods  were  transferred  by  him  to  plaintiff. 
<2)  At  the  time  he  accepted  the  transfer  plain- 
tiff had  reasonable  cause  to  believe  that  Ran- 
dall was  Insolvent.  (3)  The  transfer  was  made 
by  Rjmdall  to  prevent  his  property  from  com- 
ing to  the  assignee  In  insolvency.  (4)  The 
transfer  wf  s  made  by  Randall  to  prevent  the 
property  from  being  ratably  distributed  among 
his  creditors.  (5)  The  transfer  vras  made  by 
Randall  with  the  view  to  defeat  the  insolvency 
act  of  1880.  (6)  At  the  time  the  transfer  was 
made,  plaintiff  believed,  or  had  reasonable  cause 
to  believe,  that  Randall  was  maldng  the  trans- 
fer with  a  view  to  defeat  the  insolvency  act  of 
1880.  (7)  Randall  did  not  make  the  transfer 
with  a  view  to  give  a  preference  to  any  cred- 
itor or  person  having  a  claim  against  him,  or 
to  any  one  who  was  under  liability  for  him. 
<S)  Neither  Randall  nor  plaintiff,  at  the  time 
the  transfer  was  made,  intended  that  the  prop- 
erty Randall  received  from  plaintiff  in  ex- 
change should  not  go  into  tbe  hands  of  his  as- 
signee in  insolvency,  or  should  not  be  ratably 
applied  to  pay  his  debts.  The  jury  also  ren- 
dered a  general  verdict,  finding  for  the  Inter- 
vener "for  the  recovery  of  the  property  de- 
scribed In  the  complaint." 

Tbe  motion  for  a  new  trial  was  based  upon 
the  minutes  of  the  court.  One  of  Its  groimds 
was  errors  In  law  occurring  at  the  trial,  and 
«xcepted  to  by  plaintiff.    As  no  specification 


of  errors  is  found  In  the  notice,  this  grotmd 
could  not  properly  have  been,  and  presumably, 
therefore,  was  not,  considered  by  the  court. 
Packer  v.  Doray,  98  Cal.  315,  33  Pac.  118. 
The  sole  remaining  ground,  and  that,  conse- 
quently, upon  which  tlie  order  must  have  been 
granted,  was  the  Irreconcilable  conflict  and  In- 
consistency which  the  court  believed  to  exist 
between  the  special  verdicts  or  findings  of  the 
jury  upon  the  questions  of  fact  presented  to 
them,  and  their  general  vo^llct  In  favor  of  the 
Intervener;  also  because,  as  claimed  by  plain- 
tiff, he  was  entitled  to  judgment  under  the 
special  findings,  which  judgment  could  not  be 
entered  in  his  favor,  by  reason  of  the  Jury's 
failure  to  find  tbe  value  of  the  property  (Code 
Civ.  Proc.  §  667),  from  all  which  a  mistrial 
necessarily  resulted. 

By  section  3439  of  the  Civil  Code,  every 
transfer  of  property  made  with  Intent  to  delay 
or  defraud  any  creditor  or  other  person  of  his 
demands  Is  void  against  all  creditors,  and 
against  any  person  upon  whom  the  estate  of  the 
debtor  devolves  In  trust  for  the  benefit  of 
others  than  the  debtor.  This  broad  provision 
renders  void,  at  the  instance  of  creditors  or  of 
the  assignee  in  insolvency,  any  transfer  of  prop- 
erty made  by  the  debtor  with  the  Intent  to 
delay  or  defraud  any  of  his  creditors.  Under 
this  section  it  matters  not  whether  the  transfer 
be  made  to  a  creditor,  or,  as  In  the  present 
case,  to  one  between  whom  and  the  Insolvent 
such  relation  does  not  exist.  It  Is  a  void  trans- 
fer if  made  with  the  hitent— which  intent  is  to 
be  found  as  a  matter  of  fact— to  hinder  or  de- 
fraud. Section  55  of  the  insolvency  act  of  1880 
creates  a  limitation  upon  the  otherwise  general 
right  of  a  debtor  to  prefer  certain  creditors,  and 
declares  void  enumerated  acts  of  an  insolvent, 
or  of  one  In  contemplation  of  insolvency,  which 
have  for  their  view  the  giving  of  a  preference 
to  any  creditor  or  person  having  a  claim  against, 
or  who  Is  under  any  liability  for,  the  Insolvent, 
provided,  also,  that  the  person  receiving  the 
benefit  of  the  act  has  reasonable  cause  to  be- 
lieve that  the  person  makhig  it  Is  Insolvent, 
or  that  It  is  done  with  a  view  to  prevent  the 
insolvent's  property  from  coming  to  his  as- 
signee, or  that  it  Is  done  to  prevent  the  same 
from  being  distributed  ratably  among  his  cred- 
itors, or  tiiat  It  is  done  to  defeat  the  object  of, 
or  In  any  way  hinder.  Impede,  or  delay  the 
operation  of,  or  to  evade  any  of  the  provisions 
of,  the  hisolvency  act.  Section  55  of  the  in- 
solvency act  of  1880  contemplates,  therefore,  a 
somewhat  narrow  and  special  class  of  acts 
which  the  insolvent  may  be  tempted  to  perform, 
and  declares  them  void.  Those  acts  have  each 
and  all  to  do  with  transfers,  assignments,  and 
generally  with  attempts  upon  the  part  of  the 
insolvent  to  favor  and  prefer  a  creditor,  or  one 
under  liability  for  him.  And  It  must  be  held 
that,  If  a  particular  transfer  by  one  in  contem- 
plation of  Insolvency  be  not'  made  with  a  view 
to  give  preference  to  a  person  standing  In  this 
relation  to  the  Insolvent,  the  act  does  not  come 
within  the  purview  of  section  66.  But  It  by 
no  means  follows  therefrom  that  the  transfer 
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by  the  insolvent,  because  It  te  not  In  violation 
of  section  55  of  the  insolvency  act,  is  therefore 
valid.  A  man  In  contemplation  of  insolvency 
might,  for  a  very  inaileqiiate  consideration, 
make  a  transfer  of  property  to  one  who  did  not 
stand  In  the  relation  of  creditor  to  him,  tmstlng 
to  a  secret  understanding  with  the  transferee 
that  he  should  In  due  time  receive  back  from 
him  the  properly  transferred.  The  puriwse  and 
object  of  the  transfer  would  thus  be  to  defraud 
all  the  creditors  of  their  Just  dues,  for  the  ben- 
efit of  the  insolvent  himself,  and  not  for  the 
benefit  of  any  creditor.  It  would  be  absurd  to 
say  that  such  a  transaction  could  be  upheld, 
while  the  much  more  honest  attempt  of  the  In- 
solvent merely  to  prefer  one  creditor  at  tlie  ex- 
pense of  the  others  should  come  within  the  ban 
of  the  law.  Such  a  transaction  would  be  void 
at  the  histance  of  creditors  or  of  the  Insol- 
vent's assignee;  but  It  would  be  void,  not  as 
violative  of  section  55  of  the  insolvency  act, 
but  as  violative  of  section  3439  of  the  Civil 
Code.  In  Hass  v.  Whittier,  87  Cal.  613,  25 
Pac.  917,  the  transfer  was  made  to  a  creditor, 
and  it  was  charged  that  the  transfer  was  In  vio- 
lation of  section  55  of  the  insolvency  act.  The 
complaint  did  not  aver,  however,  that  the  insol- 
vent transferred  the  property  to  the  defendant 
ci-edltors  with  a  view  to  giving  them  prefer- 
ence. It  was  there  held  that.  If  the  complaint 
sought  to  attack  the  transfer  to  a  creditor  as 
being  void  under  the  provisions  of  section  55  of 
the  Insolvency  act,  it  should  be  averred  and 
found  that  the  transfer  was  made  with  a  view 
to  give  such  preference.  The  finding  was  that 
the  property  was  received  by  the  defendants 
M'itii  a  view  to  give  said  defendants  a  prefer- 
ence, but  it  was  hold  that,  so  far  as  the  provi- 
sions of  section  55  were  concerned,  unless  the 
Insolvent  transferred  the  property  with  the 
view  to  give  preference,  the  views  or  motives 
of  the  tran.sfi.'ix>e  In  receiving  It  were  of  no  im- 
portance, it  was  nowhere  found  in  that  case 
that  tlie  transfer  was  made  either  with  a  view 
to  give  a  preference,  or  with  a  view  to  hinder 
or  delay  or  defraud  creditors,  or  to  prevent  the 
property  from  coming  to  the  as.slgnee,  or  to 
prevent  it  from  being  ratably  distributed  among 
creditors.  The  Intent  of  the  Insolvent  in  mak- 
ing tlie  transfer  was  not  found  by  the  court. 

In  OlUeyer  v.  Bunce,  65  Cal.  544,  4  Pac.  549, 
It  was  claimed  that  the  findings  of  fact  did  not 
bring  the  sale  by  the  Inscivent  to  the  defend- 
ant within  the  provisions  of  the  Insolvency  law, 
because  it  was  not  found  by  the  court  that  the 
sale  was  made  with  a  view  to  give  a  preference 
to  a  creditor,  or  a  person  having  a  claim  against 
the  Insolvent  vendor.  The  question  presented 
to  and  passed  upon  by  the  court  was  whether 
such  a  finding  was  necessary  to  avoid  a  trans- 
fer to  a  purclwser  for  value.  The  opinion  sets 
forth  the  finding  of  the  trial  court,  which  was 
to  the  effect  that  .Marcuse,  being  insolvent  and 
in  contemplation  of  insolvency,  and  with  a  view 
to  prevent  his  property  from  being  distributed 
ratably  among  his  creditors,  made  the  sale  and 
transfer  of  the  goods,  wares,  and  mercliandlse, 
and  that  the  vendee  had  reasonable  cause  to 


believe  that  Marcuse  was  Insolvent,  and  that 
said  sale  and  transfer  were  made  with  a  view 
to  prevent  said  property  from  being  distributed 
ratably  among  his  creditors.  It  was  held  that 
these  findings  sufficiently  evidenced  a  fraud 
which  would  avoid  the  sale.  The  court,  in  so 
deciding,  held.  It  Is  true,  that  the  findings  were 
suSaclent  to  bring  the  case  withbi  the  prohibit- 
ory provisions  of  the  Insolvency  act  of  1880. 
The  determination  that  the  sale  was  void  un- 
der the  provisions  of  the  Insolvency  act  Is  not 
in  harmony  with  the  conclusion  reached  In  Hass 
V.  Whittier,  and  here  reaffirmed,  namely,  that 
section  55  of  that  act  deals  only  with  the  trans- 
fers made  with  the  design  to  give  preference  to 
a  creditor.  The  decision  in  Ohleyer  v.  Bunce 
was,  however,'  sound.  The  sale  and  transfer, 
as  found  by  the  court,  were  clearly  violative  of 
section  3439  of  the  ClvU  Code.  Where  a  trans- 
fer or  sale  Is  made  in  contemplation  of  insol- 
vency, with  a  view  to  prevent  the  property 
from  being  distributed  ratably  among  the  cred- 
itors, and  the  transfer  is  accepted  with  knowl- 
edge that  it  is  made  for  this  purpose,  all  of 
which  was  found  in  Ohleyer  v.  Bunce,  It  Is 
plain  that  the  transfer  is  made  by  the  Insolvent 
with  the  intent  to  delay,  If  not  to  defraud, 
those  creditors.  In  the  case  at  bar  the  find- 
ings of  the  Jury  were  to  like  effect.  They  found 
that  liandali  made  the  transfer  with  Intent  to 
prevent  his  property  from  coming  to  the  as- 
signee, and  to  prevent  it  from  being  ratably 
distributed  among  his  ci'edltors,  and  that  Salis- 
bury, at  the  time  he  accepted  the  transfer, 
knew,  or  had  reasonable  cause  to  believe,  tlmt 
it  was  being  made  with  this  Intent  and  for  this 
purpose.  Under  such  circumstances  the  trans- 
fer was  void,  under  section  3439  of  the  Civil 
Code.  The  general  verdict  of  the  jury  in  favor 
of  the  assignee  was  not,  therefore,  in  conflict 
with  the  special  findings.  Under  the  specifica- 
tions of  errors,  no  valid  ground  appears  why 
the  order  for  a  new  trial  was  granted.  The 
order  is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  to  enter 
Judgment  in  favor  of  the  Inten-ener. 

We  concur:  TEMPLE,  J.;  McPARI.AND, 
J.;  VAN  FLEET,  J.;  GARODTTE,  J.;  HAR- 
RISON, J. 


(3  Cal.  Unrep.  4S4) 

FIRST  NAT.  BANK  OF  FT,   000-.1NS  v. 

HUGHES.  (Sac.  94.) 
(Supreme  Court  of  California,  Sept  16,  1896,) 
Negotiable  Instrdments— Titlb  op  Plaintipp— 
Sale— Warrantt — Rkmedt  for  Bkkacb. 
1.  A  finding  that  plaintiff  bank  wnn  not  the 
owner  of  the  note  sued  on,  which  was  in  evi- 
dence, indorsed  by  the  payee,  cannot  be  sustain- 
ed, as  against  the  positive  testimony  of  plaintiff's 
nresidpnt  and  cashier  that  the  note  was  iwuRht 
by  plaintiff  of  the  payee  before  miiturity, 
though  pla-ntiff.  on  sending  the  note  after  ma- 
turity to  another  bank  for  collection,  gent  a  new 
note  to  be  e.iecnted  by  defendant,  extending  the 
credit  for  six  months,  which  was  made  payable 
to  the  payee  of  the  •first  note, — plaintiff's  presi- 
dent testifying  that  it  was  customary  to  have  re- 
newal notes  80  executed,  and  then  indorsed  by 
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the  payee.— and  though  the  cashier  of  another 
bank  testified  that  it  was  customary  to  have 
notes  discounted  by  a  bank  marked  differently 
from  the  one  in  question. 

2.  Transfer  cf  a  note  to  a  bank  for  collection 
gives  it  such  ownership  thereof  that  it  can  sue 
the  maker  tliereon. 

3.  A  bill  of  sale  of  a  stallion  merely  guaranty- 
ing him  to  be  a  breeder  excludes  a  guaranty  of 
his  being  pure-bred. 

4.  A  promise  by  the  seller,  in  a  bill  of  sale 
of  a  stallion  guarantying  him  to  be  a  breeder, 
that,  on  satisfactory  proof  that  he  is  not  a  breed- 
er, the  seller  will  give  another  in  exchange  for 
bim,  on  Lis  being  delivered  at  a  certain  place, 
limits  the  buyer'."  remedy,  in  the  absence  of  a 
refusal  of  the  seller  to  comply  with  such  agree- 
ment. 

5.  After  consummation  of  a  sale,  the  buyer 
cannot  rescind  it  for  breach  of  a  warranty  not 
intended  to  operate  as  a  condition,  though  a  note 
for  the  balance  of  purchase  money  has  not  been 
paid;  his  remedy  being  for  damages  suffered 
from  the  breach. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Stanislaus  county; 
William  O.  Minor,  Judge. 

AcUon  by  the  First  National  Bank  of  Ft. 
Collins  against  George  T.  Hughes.  From  a 
judgment  for  defendant,  and  au  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed. 

Needham  &  Dennett,  for  appellant.  L.  3. 
Maddux,  for  respondent. 

SEABLS,  C.  This  is  an  action  to  recover 
Tipon  a  promissory  note  dated  May  25,  1891, 
made  by  defendant  George  T.  Hughes,  for 
$700,  payable  to  the  order  of  Jesse  Harris, 
three  years  after  date,  at  the  First  National 
Bank,  Ft.  Collins,  Colo.,  with  interest,,  etc. 
Plaintiff  sues  as  the  indorsee  and  owner  of  the 
note.  Defendant's  amended  answer  denies 
plaintiff's  ownership  of  the  'note,  or  that  it 
was  ever  the  lawful  owner  thereof,  or  that 
it  was  ever,  for  a  valuable  consideration  or 
at  all,  assigned  to  plaintiff,  or  that  he  Is  In- 
debted to  plaintiff  on  account  thereof.  Far- 
ther answering,  defendant  avers  that,  at  the 
date  of  the  note,  he  purchased  from  the  payee 
thereof,  Jesse  Harris,  a  "Cleveland  bay  stal- 
lion," for  $2,100,  for  which  he  gave  three  prom- 
issory notes,  of  $700  each,  payable  in  one,  two, 
and  three  years,— the  note  in  suit  being  the 
last  thereof.  The  answer  then  proceeds  to 
aver  that  Harris,  as  an  inducement  to  the  pur- 
cbase  of  said  horse,  represented  that  the  horse 
was  a  pure-bred  Cleveland  bay  horse,  and 
would  transmit  his  color  and  general  charac- 
teristics to  all  his  progeny;  that  at  the  end 
of  two  years  the  horse  proved  to  be  not  a 
pure  Cleveland  bay,  and  his  progeny  was  of 
mixed  and  off  colors,  and  but  few  of  them 
were  Clevoland  bays;  that  the  representations 
of  Harris  were  false  and  fraudulent,  and  made 
with  a  view  to  misleading  defendant,  and  in- 
dncing  him  to  purchase  and  give  the  three 
notes;  that  before  the  development  of  the 
progeny  defendant  had  paid  the  first  two 
notes,  amounting  to  $1,500,  which  was  in  ex- 
cess of  the  value  of  the  horse;  that  before  this 
action  was  brought  he  tendered  the  horse  to 
Harris,  and  demanded  the  note  here  in  suit, 
v.46P.no.4— 18 


etc.;  that  the  consideration  of  the  note  has- 
failed,  etc.  He  further  avers,  on  information 
and  belief,  ttiat  the  note  was  not  transferred 
to  plaintiff  for  a  valuable  consideration,  "but 
only  for  the  purpose  of  collection,"  and  was 
made  after  maturity  thereof. 

Among  the  errors  assigned  by  the  appel- 
lant, an  Important  one  is  that  a  special -find- 
ing of  the  jury  Is  unsupported  by  ana  is  con- 
trary to  the  evidence.  The  court  submitted 
to  the  jury  the  following  interrogatory:  "In- 
terrogatory No.  1.  Was  the  plaintiffi  the  owner 
of  the^  note  In  suit  at  the  time  of  the  com- 
mencement of  this  action?"  To-  which  the 
Jury  returned  for  answer,  "No."  Plaintiff,  on 
its  part,  for  the  purpose  of  establishing  its  case 
and  Its  ownership  of  the  note  In  question,  (1) 
introduced  the  note  in  suit,  duly  indoi-sed  by 
Jesse  Harris,  the  payee  thereof.  (2)  It  intro- 
duced the  depositions  of  three  witnesses,  viz. 
of  FrankUn  P.  Avery,  president,  G.  A.  Webb, 
cashier,  and  L.  C.  Morse,  assistant  cashier,, 
of  the  plaintiff  bank,  all  of  whom  testified 
clearly  and  positively  that  the  bank  was  the 
absolute  owner,  by  purchase  for  a  valuable 
consideration  before  maturity,  of  the  note  in 
question.  Their  testimony  does  not  differ, 
and  we  guote  that  of  Moore  as  a  sample  of 
the  whole.  It  Is  as  follows:  "I  am  a  resident 
of  Ft.  Collins,  Colo.  Am  assistant  cashier  of 
the  First  National  Bank  of  Ft  Collins.  I  was 
In  the  bank  at  the  time  of  the  transfer  of  the 
note  In  question,  and  examined  the  books 
again  to-day.  The  note  was  transferred  to 
the  First  National  Bank  of  Ft.  Collins  before^ 
it  became  due,  for  a  valuable  consideration. 
The  transfer  to  the  bank  was  made  March  21. 
1894  (it  fell  due  May  25,  18W).  $730.25  was 
the  price  paid  for  the  note.  We  bought  tiie 
note  for  Its  present  worth  at  that  time,  aud 
gave  Mr.  Harris  the  money  for  It.  The  note 
was  not  left  by  Mr.  Harris  with  us  for  col'.ec- 
tlon  or  as  a  coUateial  8ecurlt.v."  Defendiuit 
also  offered  in  evidence  a  letter  from  Jcsi;e 
Hon-is  to  said  defendant,  dated  before  the  ma- 
turity of  the  note,  viz.  May  7,  1894,  in  which 
he  says  "that  the  First  National  Bank  of  this 
place  [Ft.  Collins]  owns  your  note  coming  due 
this  month." 

As  opposed  to  this  positive  evidence,  two  cir- 
cumstances were  relied  upon  by  defendant: 
First.  After  the  note  fell  due  plaintiff  sent  It 
to  the  First  National  Bank  of  Modesto  on  two 
occasions  for  collection,  and  on  the  last  occa- 
sion sent  a  new  note,  to  be  executed  by  de- 
fendant, extending  the  credit  for  si.^  months. 
This  new  note  was,  like  the  first,  made  paya- 
ble to  Jesse  Harris.  This  was  explained  by 
the  officers  of  plaintiff  as  their  usual  custom 
in  such  cases.  Avery,  the  president  of  the 
plaintiff,  in  his  testimony. said:  "The  name 
of  Jesse  Harris,  probably,  was  placed  upon 
the  new  note.  That  was  our  customary  way 
of  taking  renewals  of  notes  Of  this  class.  We 
desired  the  note  in  the  same  form  as  the  orig- 
inal, with  Jesse  Harris  indorsing  it,  which  at 
that  time  we  considered  good."  The  other 
circumstance  Is  this:     Each  time  when  the 
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note  was  sent  out  by  plaintiff.  It  was  marked 
for  collection  as  follows:  "First  Nat'l  Bank, 
Ft.  Collins,  Col."  "CoL  No.  21,755;  also,  22,- 
674."  Defendant  sought  to  prove  by  J.  B. 
Ward,  cashier  of  the  First  National  Bank  of 
Modesto,  that  these  marks  indicated  that  plain- 
tiff held  the  note  for  collection  simply,  and 
not  as  an  owner.  The  witness,  however,  did 
not  so  testify.  He  did  testify  that  It  showed 
the  note  had  gone  through  plaintiff's  collection 
register,  and  said  it  was  customary,  where  bills 
were  discounted,  to  mark  them  "D.  B.,"  but, 
when  pressed  to  say  that  It  Indicated  that  It 
was  only  turned  over  for  collection,  replied 
that  "he  could  not  say."  The  following  ques- 
tion was  put  to  the  witness:  "Q.  Don't  the 
collection  number  mean  that  it  Is  in  their 
hands  for  collection?'  "A.  Yes,  sir;  or  It  may 
be  transferred  from  one  department  of  the 
bank  to  another.    You  can't  tell  as  to  that" 

It  is  matter  of  common  knowledge  with 
those  who  have  transacted  business  with  and 
for  banks  that  many  of  them  divide  their 
business  Into  departments,  as,  for  instance, 
exchange  department  collection  department, 
discount  department,  etc.  Under  such  cir- 
cumstances It  Is  quite  natural  that  the  col- 
lection department,  receiving  a  security  for 
collection,  should  treat  It  simply  as  a  collec- 
tion, to  be  accounted  for  to  the  bank  or  de- 
partment from  which  It  came.  These  con- 
siderations tend  to  wesiken  any  inference  or 
deduction  of  nonownership  by  the  bank  from 
the  circumstance  In  evidence.  Again,  the 
answer  of  defendant  avers,  in  substance,  that 
the  note  was  transferred  to  plaintiff  for  col- 
lection. This  gave  such  an  ownership  in  the 
note  to  the  plaintiff  as  entitled  It  to  maintain 
the  action.  True,  if  Indorsed  without  consid- 
eration or  subsequent  to  maturity,  as  Is  liver- 
red,  it  would  be  subject  to  any  valid  defense 
of  the  plaintiff,  but  a  recovery  could  not  be 
defeated  for  want  of  ownership  In  plaintiff, 
alone.  Under  these  clrcumstsnces,  we  are 
of  opinion  the  evidence  militating  against  the 
showing  of  ownership  by  plaintiff  of  the  note 
in  suit  did  not  raise  a  substantial  conflict, 
and  is  wholly  insufficient  to  support  the  spe- 
cial finding  of  the  Jury.  For  the  foregoing 
reasons  a  new  trial  should  be  bad. 

There  is  further  matter  Involved  In  the 
case,  which,  in  view  of  another  trial,  calls 
for  some  notice.  As  hereinbefore  stated,  the 
defendant  pleaded  fraud  on  the  part  of  Har- 
ris, whereby  he  was  Induced  to  purchase  the 
si  allien  and  make  the  three  promissory  notes. 
The  answer  in  this  respect  is  not  as  full  and 
explicit  In  Its  statement  as  is  desirable.  At 
the  trial  defendant  testified  as  to  certain  rep- 
resentations made  to  him,  prior  to  the  pur- 
chase of  the  horse,  touching  his  breed,  and 
that  his  colts,  Instead  of  being  all  bay  In  col- 
or, were  not  over  one-fourth  of  them  of  that 
color,  etc.,  when  it  transpired  that  defendant 
had  received  a  written  warranty  upon  the 
purchase  of  the  horse,  which  warranty  was 
without  objection  admitted  In  evidence.  It 
is  as  follows: 


"Original.  No.  252.  Office  of  Jesse  Harris, 
Importer  of  English,  French,  and  Scotch 
Horses.  Ft.  Collins,  Colo.,  May  25, 1891.  This 
Is  to  certify  that  I  have  this  25th  day  of  May, 
1891,  sold  and  delivered  to  George  X.  Hughes 
the  Imported  stallion  Emancipation,  No.  209, 
recorded  in  volume  I.  of  the  American  C.  B. 
Stud  Book.  I  hereby  guaranty  the  above- 
named  horse  to  be  a  breeder,  and  If,  after 
two  seasons'  use,  I  have  satisfactory  proof 
that  he  Is  not  a  foal  getter,  I  wiU,  upon  deliv- 
ery of  said  horse  at  my  establishment  in  Ft. 
Collins,  Colo.,  give  in  exchange  for  him  a 
horse  of  same  breed,  of  equal  value  and  mer- 
it, provided  the  above-named  horse  be  re- 
turned to  me  in  as  sound  and  in  as  good  con- 
dition as  when  purchased  from  me.  Agents 
not  allowed  to  deviate  from  this  contract. 
Jesse  Harris. 

"I  hereby  accept  conditions  of  above  guar- 
anty.    George  T.  Hughes." 

Upon  the  back  of  the  bill  of  sale  was  the 
fullowing  further  stipulation: 

"Modesto,  Cal.,  May  25,  1891.  I  hereby 
agree  that  if  the  horse  Emancipation  (No. 
209),  A.  C.  B.  S.  Book,  is  in  as  good  and  sound 
condition  as  when  purchased  from  me,  I  will 
exchange  for  him  another  horse  of  same 
breed  and  value  at  any  time  I  may  be 
through  this  state  within  two  years  with  oth- 
er stock  for  sale,  but  I  do  not  agree  to  make 
a  s'pecial  shipment  of  one  horse  to  this  state 
for  that  purpose.    [Signed]    Jesse  Harris." 

Printed  letter  heads  from  Harris  were  also 
Introduced  in  evidence,  showing  Mm  to  be  an 
importer  and  breeder  of  "Cleveland  bay"  and 
other  breeds  of  horses,  and  of  the  former  it 
is  said:  "The  Cleveland  bays  are  the  purest 
breed  and  most  prepotent  coach  horses  In  the 
world.  •  *  •  No  other  breed  of  horses 
transmits  its  color,  form,  and  general  cliarac- 
teristics  to  its  progeny  In  such  a  marked  de- 
gree as  the  Cleveland  bay." 

These  letters  were  written  after  the  sale  to 
defendant,  and  could  not  have  entered  Into  the 
warrants'.  The  warranty  must  be  presumed 
to  be  a  crystallization  of  the  meaning  of  the 
several  oral  declarations  which  preceded  It. 
A  glance  at  that  Instrument  shows  that  the 
parties  settled  upon  the  mode  and  measure  of 
relief  In  case  the  animal  sold  did  not  fill  the 
requirements  of  the  warranty.  This  was  that, 
at  the  end  of  two  years,  If  he  failed,  Harris 
was,  upon  his  delivery  in  sound  condition  at 
Ft.  Collins,  Colo.,  to  exchange  him  for  anoth- 
er horse  of  the  same  breed,  of  equal  value  and 
merit;  or,  as  In  the  agreement  of  the  same 
date  indorsed  on  the  warranty,  to  exchange 
ulm  in  like  manner,  at  any  time  within  two 
years,  when  Harris  might  be  in  California 
with  other  stock  for  sale,  but  he  was  not  to 
make  a  special  shipment  of  one  horse  for  tliat 
purpose.  There  was  no  attempt  made  by  de- 
fendant to  prove  that  he  ever  returned  the 
horse  to  Ft  Collins,  or  offered  to  do  so,  for  ex- 
change, or  that  Harris  was  in  the  state  with 
horses,  and  refused  to  make  an  exchange. 
The  fact  is,  as  appears  by  the  testimony  of 
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defendant,  tbat  be  never  offered  to  cancel  the 
contract  until  October,  18»4,  when  he  pro^ 
posed  to  deliyer  the  horse  to  the  agent  of 
Harris  upon  the  surrender  of  the  note  In  suit, 
and  that  the  agent  then  proposed  to  him  to 
"ship  the  horse  to  Ft.  Collins,  Colo.,  and  we 
will  ship  you  a  horse  out  here  that  we  know 
to  be  a  thoroughbred  and  true  breeder."  This 
was  substantially  what  Harris  had  agreed  In 
his  warranty  to  do.  "The  breach  of  a  war- 
ranty entitles  the  buyer  to  rescind  an  agree- 
ment for  sale,  but  not  an  executed  sale,  unless 
the  warranty  was  intended  by  the  parties  to 
operate  as  a  condition."  Civ.  Code,  §  1786. 
The  sale  In  this  case  had  been  consumjuated 
for  years,  and  was  not  open  to  rescission.  If 
there  was  a  breach  of  the  warranty,  and  de- 
fendant suffered  damages  thereby,  he  is,  upon 
proper  pleadings,  entitled  to  deduct  the  same 
from  plaintiff's  recovery,  upon  it  appearing 
that  plaintiff  is  not  an  innocent  purchaser  for 
value  before  maturity. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  ordered, 
with  leave  to  defendant  to  amend  his  answer 
if  he  shall  be  so  advised. 

We  concur:    BELCHER,  0.;  HAYNES,  O. 

PER  CURIAM.  For  reasons  given  In  the 
foregoing  opinion,  the  judgment  and  order  ap- 
pealed from  are  reversed,  and  a  new  trial  or- 
dered, with  leave  to  defendant  to  amend  his 
answer  if  he  shall  be  so  advised. 


(U4  Col.  *U) 

PACIFIC  COAST  S.  S.  00.  v.  KIMBALL 

et  al.     (S.  F.  123.) 
(Supreme  Court  of  California.     Oct.  3,  189&) 

Pkitatb  Wharves— Lbasb  bt   Citt— Validiti  — 
constkcotiok. 

1.  The  state  granted  to  the  city  of  Monterey 
all  the  water  front  included  within  its  corporate 
limits,  with  the  condition  that  it  should  not  be 
subject  to  execution,  but  might  be  leaaed,  for  a 
period  not  to  exceed  10  years,  on  Buch  terms  at 
might  be  deemed  most  advantageous.  The  city 
had  about  2,000  inhabitants,  and  there  were 
about  two  miles  of  seashore  within  its  limits. 
Held,  that  snch  city  could  lease  a  small  portion 
of'the  water  front  to  a  steamship  company  for 
its  special  or  private  use. 

2.  A  lease  by  the  city  of  Monterey  of  a  small 
portion  of  its  water  front  to  a  steamship  com- 
pany recited  that  such  company  should  erect  a 
wharf  thereon,  and  Iceep  the  same  in  good  re- 
pair during  the  lease;  that  it  could  collect 
wharfage  and  dccl^age;  and  that  in  case  of  Its 
failure  to  keep  said  wharf  in  repair,  or  its  be- 
coming unfit  for  use.  and  so  continuing  for  90 
days  after  notice  by  the  city,  the  lease  should 
cease.  The  order  of  the  city  authorizing  the 
lease  stated  that  the  company  should  not  charge 
to  exceed  50  cents  per  ton  wharfage.  Held,  that 
there  was  nothing  in  the  lease,  or  the  order  au- 
thori^siug  it,  requiring  such  company  to  permit 
the  use  of  the  wharf  by  others. 

Department  2.  Appeal  from  superior  court, 
Monterey  county;  M.  A.  Dorn,  Judge. 

Action  by  the  Pacific  Coast  Steamship  Com- 
pany against  John  S.  Kimball  and  others  for 
an  injunction  to  restrain  defendants  from  land- 
lug  their  passengers  and  freight  at  plaintHTs 


wharf  at  the  city  of  Monterey.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendants 
appeal.    AfBrmed. 

W.  A.  Kearney,  for  appellants.  Geo.  W. 
TowIe,  Jr.,  S.  F.  Gell,  and  J.  J.  Wyatt,  for  re- 
spondent. 

TEMPIjE,  J.  This  action  was  brought  to 
obtain  an  Injunction  restraining  defendants 
from  landing  their  passengers  and  freight  at 
plaintiff's  wharf  at  Monterey.  In  1868  the. 
legislature  granted  to  the  city  of  Monterey  all 
the  water  front  included  within  the  corporate 
limite.  lor  the  use  and  benefit  of  the  city,  with 
the  condition  that  it  should  not  be  subject  to 
execution,  but  might  be  leased  for  a.  period  not 
to  exceed  10  years,  by  the  city  trustees,  "in 
such  manner  and  upon  such  terms  as  may  by 
them  be  deemed  most  advantageous."  Monte- 
rey contains  about  2,000  inhabitants,  and  has 
railroad  ccnnectlons,  as 'well  as  its  advantages 
as  a  seaport.  In  1880  it  leased  to  the  plaintiff 
a  small 'portion  of  its  water  front,  upon  which 
was  an  old  wharf,  which,  however,  had  be- 
come so  dlhipldated  as  to  be  tinsafe.  The  in- 
denture of  lease  contained  the  following:  "In 
consideration  whereof,  the  said  party  of  the 
second  part  do  hereby  agree  to  erect  a  wharf 
on  the  said  premises,  and  to  keep  the  same  in 
good  repair  during  the  term  of  this  lease.  Said 
parties  of  the  second  part  shall  be  entitled  to 
collect  wharfage  on  goods  and  merchandise 
passhig  over  said  wharf  at  the  rate  of  fifty 
cents  per  ton,  and  such  rates  of  dockage  for 
vessels  as  Is  ordlnaiily  charged  at  other 
wharves  on  the  Southern  coast.  And  It  is 
hereby  agreed  and  understood  by  the  parties 
hereunto  that'  in  case  of  failure  by  the  party  of 
the  second  part  to  keep  said  wharf  in  repair, 
or  If  the  same  shall  become  dilapidated  and 
unfit  for  use,  and  should  so  continue  for  the 
space  of  nhiety  days  after  notice  from  the  party 
of  the  first  part  to  repair  the  same,  then  this 
lease  shall  cease,  and  thereafter  shall  be  null 
and  void."  Plaintiff  owned  and  operated  sev- 
eral steamships,  which  made  weekly  trips  be-  . 
tween  different  ports  of  California,  and  was 
a  carrier  of  freight  and  passengers.  It  at  once, 
after  obtaining  the  lease,  proceeded  to  rebuUd 
ihe  wharf,  and  occupied  and  used  it  exclusively 
for  its  own  business.  It  so  continued  to  use 
the  wharf  up  to  1888,  when  the  present  lease 
was  obtained.  During  that  period  no  vessels 
made  use  of  the  wharf,  save  their  own,  and  a  * 
few  schooners  loaded  with  lumber,  which  used 
the  wharf  by  plaintifrs  consent.  In  1888  a 
new  lease  was  obtained  from  the  city,  identical 
in  terms  with  the  first  lease.  The  order  of  the 
city  council  autborizing  the  new  lease  contains 
the  following:  "The  lease  to  be  executed  and 
entered  into  with  said  company  uiwn  the  con- 
dition that  said  company  shall  promise  to  keep 
said  wharf  in  good  repair,  and  shall  not  charge 
to  exceed  fifty  cents  per  ton  wharfage."  There 
are  about  two  miles  of  seashore  within  the  city 
of  Monterey.  The  portion  leased  extended  150 
feet  on  each  side  of  the  wharf,  and  was  an  Ut- 
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considerable  portion  of  the  harbor.  There  is 
not  now,  anrlhas  never  been,  another  wliarf  at 
Monterey.  It  is  claimed  .that  under  the  clr- 
ciunatances  the  city  could  not  lease  any  portion 
of  tlie  harlwr  for  a  private  wharf.  I  am  una- 
ble to  see,  however,  any  ground  whatever  for 
this  contention.  A  wharf  is  not,  lilie  a  toll- 
bridge  or  a  ferry.  In  its  very  nature  a  public 
utility.  Wliarves  are  often  appropriated  to  the 
use  of  an  individual  or  a  company,  and  it  can- 
not be  doubted  that  Monterey  could  lease  small 
portions  of  its  water  front  for  bathing  grounds, 
or  for  any  lawful  purpose  not  injurious  to  the 
harbor,  or  an  inconvenience  to  commerce. 
That  being  so,  I  see  no  reason  why  it  might 
not  lease  a  small  portion  to  a  steamship  com- 
pany for  its  special  use.  The  sole  question,  in 
my  opinion,  is  whether  there  is  anythhig  in  the 
language  used  in  the  lease,  or  in  the  resolution 
of  the  council  authorizing  it,  which  requires 
plaintiff  to  permit  the  use  of  the  wharf  by 
others.  I  cannot  se^  that  it  makes  any  differ- 
ence that  this  ]b  the  only  wharf  at  Monterey. 
The  city  did  not  obligate  Itself  not  tfl  build,  or 
to  permit  others  to  build.  Tliat  it  should  con- 
stitute the  only  wharf  was  no  part  of  the  un- 
derstanding. It  was  the  grant  of  an  estate  in 
land,  and  bot  a  mere  franchise.  If  the  right 
to  collect  wharfage  and  dodcage  Is  a  franchise, 
the  circumstances  show  that  this  franchise  was 
at  least  not  the  reason  which  influenced  plain- 
tiff in  seeking  the  lease.  It  was  not  exclusive. 
The  lease  was  not  obtained  for  the  sake  of  the 
franchise,  but,  on  the  contrary,  if  the  fran- 
chise constituted  any  part  of  the  consideration 
which  moved  plaintiff,  it  must  have  been  a  very 
unimportant  part.  Monterey  had  no  commerce, 
and,  until  th<:  proceedini^a  by  defendants,  it 
does  not  seem  that  any  one  has  desired  to  use 
the  wharf,  except  in  connection  with  plaintiff's 
lx>ats,  and  a  few  schooners  with  lumljer.  The 
stlpuLition  to  keep  the  wharf  in  repair  is  ac- 
coimted  for  by  the  fact  that  at  the  termination 
of  the  lease  the  city  will  become  the  owner  of 
the  wharf.  The  r^ulation,  however,  was  evi- 
dently not  regarded  as  a  grant  of  the  right  to 
collect  wharfage  and  dockage,  but  as  a  re- 
striction upon  a  right  which  it  was  assumed 
was  incident  to  the  privilege  of  building  a 
wharf.  It  is  80  expressed  in  the  resolution 
autliorizing  the  lease.  As  the  dty  had  a  right 
to  lease  a  wharf  for  private  use,  the  grant 
must  be  judged  like  any  other,  and  we  cannot 
put  a  condition  upon  the  estate  which  is  not 
expressed  or  clearly  implied.  Counsel  admit 
that,  if  there  were  other  wharves  by  which 
commerce  could  be  accommodated,  such  a  lease 
could  be  made.  As  already  stated,  whether 
there  are  other  wharves  or  not  is  an  immate- 
rial circumstance.  I  cannot  find  in  this  mere 
limitation  upon  the  cliarges  which  could  be 
made  a  condition  of  the  estate  granted.  The 
giving  of  the  lease  has  promoted  commerce  at 
Monterey.  It  has  secured  the  landing  of  at 
least  five  steamers  per  week.  Whether  other- 
wise she  would  have  any  commerce,  does  not 
appear.  It  is  no  monopoly,  for  the  city  can 
easily  cause  other  wharves  to  be  constructed 


for  general  use.  It  is  conceded  by  appellant 
that,  if  the  defendants  are  not  entitled  to  de- 
mand the  use  of  the  wharf  by  tendering  the 
maximum  wharfage  allowed,  plaintiff  Is  enti- 
tled to  the  remedy  demanded.  For  this  rea- 
son I  have  not  stated  the  nature  of  the  tres- 
pass threatened.  The  judgment  and  order 
are  affirmed. 


We    concur: 
SHAW,  J. 


McFABIiAND,    J.;     HEN- 


CE Cal.  Unrep.  4eO) 

SLOSSON  V.  GLOSSBB  et  al.     (S.  F.  422.) 

(Supreme  Court  of  California.     Sept  29.  1896.) 

Appeal  —  ATT.icHMEVT  —  Motion  to  Dissolvs— 

Sbcurbd  Debt, 

1.  An  ordet  refubing  to  dissolve  an  attachment 
will  not  be  reversed  on  appeal  where  the  evi- 
dence is  conflicting. 

2.  Under  the  provision  of  Code  Civ.  Proc.  { 
538,  excluding  from  the  debts  on  which  an  at- 
tacJimeDt  may  be  obtained  those  secured  "by  any 
mortgage  or  lieu  upon  real  or  personal  property, 
or  any  pledge  of  personal  property,"  the  fact  that 
a  debt  is  secured  by  a  l)ond  executed  by  the  debt- 
or with  sureties  will  not  defeat  an  attachment 
thereon. 

Department  1.  Appeal  from  superior  court, 
cit}-  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  £idw.  P.  Slosson  against  George 
W.  GioBser  and  others.  Defendants  appeal 
from  an  order  refusing  to  dissolve  an  attach- 
ment.  Affirmed. 

Wal.  J.  Tuska,  for  appellants.  Bhodes  & 
Rhodes,  for  respondent. 

PEE  CUBIAM.  Appeal  from  an  order  re- 
fusing to  vacate  and  dissolve  an  attachment 
The  order  must  be  affirmed.  The  showing 
made  by  plaintiff  on  the  motion  directly  con- 
tradicted that  of  the  moving  defendant  as  to 
the  purposes  for  which  the  bicycle  Install- 
ment contracts  were  assigned  to  plaintiff;  the 
defendant  claiming  that  they  were  so  assign- 
ed as  security  for  the  debt  sued  on,  and  plain- 
tiff's affidavit  sertiting  up  that  they  were  not 
taken  for  tbat  purpose,  but  that  he  was 
simply  to  take  the  contracts  and  collect  the 
installments  due  on  them  for  defendants,  and 
expressly  declined  to  take  them  for  any  oth- 
er purpose.  The  evidence  was  thus  substan- 
tially conflicting,  and  It  Is  therefore  unneces- 
sary to  Inquire  whether,  had  the  contracts 
been  asslg^ned  to  secure  the  debt,  they  would 
have  constituted  such  security  as  would  pre- 
clude plaintiff  from  the  remedy  of  attach- 
ment since,  upon  well-established  principles, 
the  finding  of  the  lower  court  is  conclusive, 
and  the  order  cannot  be  disturbed.  Barbieri 
v.  nameUl,  84  Cal.  174,  24  Pac.  113. 

The  further  question  whether  plaintiff  held 
the  bond  for  $1,000  claimed  to  have  been  ex- 
ecuted by  Glosser  and  two  sureties  to  plain- 
tiff's assignor  as  security  for,  the  defendants' 
Indebtedness,  is  wholly  Immaterial,  since 
such  security  does  not  prevent  the  right  of  at- 
tachment   The  requirement  Is  that  the  debt 
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sball  not  be  secured  "by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property."  Code  Civ.  Proc. 
S  538.    Order  affirmed. 


(114  CaL  433) 

WOLTERS  et  al.  v.  HENNINGSAN  et  al. 

(Sac.  99.) 

(Sapreme  Court  of  California.     Oct  3,  1896.) 

CosTBiBfTios— Between  Stockholders  ix  Dis- 

tillixa   cokpobatiox  —  taxes  paid 

United  States— Btidencb. 

1.  The  stockholders  in  a  corporation  engaged 
in  distilling  lieing  individually  liable  to  the  fed- 
eral government,  under  Rev.  St.  TJ.  S.  |  3251, 
for  the  tax  on  the  product  of  sudh  corporation, 
stockholders  who  are  compelled  to  pay  such  tax 
may  maintain  au  action  for  contribution  against 
other  stockholders;  bjjt  the  liability  of  the  de- 
fendants in  such  action  is  not  in  the  nature  of 
an  assessment  on  their  stock,  but  Is  based  on 
their  joint  and  several  liability  for  the  amount 
paid  by  plaintiffs  uader  the  act  of  congress. 

2.  In  an  action  by  stockholders  of  a  corpora- 
tion against  other  stockholders  for  contribution 

.on  the  ground  that  plaintiffs  were  compelled  to 
imy  a  certain  sum  to  the  federal  government  as 
taxes  on  spirits  distilled  by  the  corporation,  a 
judgment  obta-ncd  by  the  United  States  against 
the  plaintifCs  lor  such  taxes,  while  not  conclu- 
sive on  the  defendants  as  to  the  validity  or 
nmoaut  of  such  taxes,  is  properly  admissible  in 
evidence,  togeher  with  an  execution  issued 
thereon  and  levied  on  the  property  of  plaintiffs, 
as  evidence  that  plaintiffs  were  compelled  to  pay 
the  amount. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  K.  Webb,  Judge. 

Action  by  Henry  Wolters  and  others 
against  A.  Hennlngsan  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Blas- 
iDgame  appeals.     Affirmed. 

Sayle  &  Coldwell,  for  appellant.  C.  B. 
Graham  and  F.  H.  Short,  for  respondents. 

McFAKLAND,  J.  '  Plaintiffs  recovered  a 
money  judgment  against  the  defendants,  and 
tbe  defendant  Blaslngame  appeals  from  the 
Judgment.  He  also  gave  notice  of  an  appeal 
from  an  order  denying  a  new  trial,  but  It 
seems  to  be  admitted  that  the  notice  of  the 
motion  was  not  made  in  time,  and  the  brief 
of  bis  counsel  asks  for  a  reversal  upon  the 
grounds  of  the  insufficiency  of  the  complaint 
and  of  tbe  findings. 

The  plaintiffs  and  defendants  were  all 
stocliholders  In  a  certain  corporation  called 
the  Fruit  Vale  Wine  &  Fruit  Company,  which 
was  engaged  In  the  business  of  distilling 
brandy  and  proof  spirits.  This  action  is 
brought  by  plaintiffs  to  enforce  contribution 
from  defendants,  as  such  stockholders,  on  ac- 
-count  of  money  paid  by  plaintiffs  to  the  gov- 
ernment of  the  United  States  for  certain  taxes 
which  said  corporation  should  have  paid  for 
the  spirits  distilled  by  it.  Judgment  was  ren- 
dered against  the  defendants  for  $12,158.20, 
which  was  proportioned  among  the  defend- 
ants In  accordance  with  the  number  of  shares 
of  stock  held  by  each. 

The  proposition  that  a  stockholder  In  a 
•corporation  engaged  In  distilling  Is  a  person 


"Interested  In  the  use  oP'  the  still,  etc.,  own- 
ed by  the  corporation  and  used  In  Its  busi- 
ness, within  the  meaning  of  section  3251, 
Rev.  St.  TJ.  S.,  was  determined  by  this  court 
in  the  case  of  Richter  v.  Hennlngsan,  110 
CaL  530,  42  Pac.  1078,  and  also  that  such 
stockholder  is  liable  to  contribution  to  other 
stockholders  who  have  been  compelled  to  pay 
taxes  upon  the  spirits  distilled  by  such  cor- 
poration. But,  as  was  said  in  that  case:  "We 
must  not  confound  the  liability  of  a  stock- 
holder In  a  corporation,  under  the  law  of  its 
creation,  with  that  imposed  upon  him  by  the 
act  of  congress.  His  llabllitj'  under  the  lat- 
ter is  quite  independent  of  the  former,  and  Is 
Just  what  the  act  of  congress  has  imposed 
upon  him."  When,  therefore,  certain  stock- 
holders of  such  a  corporation  have  been 
compelled  to  pay,  and  have  paid,  taxes  for 
which  the  corporation  is  liable,  they  may 
compel  other  stockholders  to  contribute  their 
share  of  tbe  payment  thus  made;  but  this 
liability  is  not  in  the  nature  of  an  assess- 
ment upon  a  stockholder  under  our  incorpo- 
ration laws,  but  upon  the  theory  that  under 
said  section  of  the  Revised  Statutes  all  the 
stockholders  as  Individuals  are  Jointly  and 
severally  liable  for  tbe  tax. 

It  is  contended  by  appellant  that  in  the 
case  at  bar  both  the  complaint  and  the  find- 
ings are  insufficient  to  warrant  or  sustain  the 
Judgment.  The  complaint  contains  some  Ions 
sentences  considerably  Involved  and  some- 
what difficult  to  follow,  and  the  same  may,  in 
some  measure,  be  said  of  the  findings.  But, 
looking  through  them,  we  think  that  enough 
can  be  detected  to  maintain  the  Judgment. 
There  are  some  averments  in  the  complaint 
which  should  not  have  been  there,  but  they 
were  immaterial,  and  were  not  considered  by 
the  court  In  fixing  the  amount  of  the  Judg- 
ment For  Instance,  it  is  alleged  that  the  of- 
ficers of  the  United  States  government  seized 
and  took  Into  Its  possession  the  distillery  of 
said  c(HT)oratlpn,  together  with  all  the  prop- 
erty connected  therewith,  including  several 
acres  of  land,  and  that,  In  order  to  procure  a 
release  of  said  property,  it  was  necessary  to 
pay  certain  costs  incurred  on  such  proceed- 
ing, amounting  to  a  considerable  sum  of  mon- 
ey, which  the  plaintiffs  in  this  case  paid; 
and  we  see  no  grounds  upon  which  said 
costs  voluntarily  paid  by  the  plaintiffs  to 
release  said  property  could  be  recovered  In 
this  action.  W^hether  or  not  the  plaintiffs 
could  recover  that  sum  of  money  against  the 
corporation,  or  against  defendants,  upon  regu- 
lar assessments  made  by  the  corporation,  is 
not  a  gnestlon  which  here  arises,  for  it  is  not 
an  obligation  created  by  said  section  of  the 
United  States  Revised  Statutes.  But  the 
court  did  not  consider  that  item  at  all  In  ren- 
dering its  Judgment,  and  therefore  the  de- 
fendants were  not  prejudiced  by  that  aver- 
ment being  In  the  complaint.  The  United 
States  also  brought  an  action  against  the 
plaintiffs  in  this  case  for  taxes  upon  spirits 
distilled  by  said  corporation  which  It  had  not 
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retnmed  to  the  goTernment,  and  bad  ne- 
glected and  refused  to  pay,  and  it  is  averred 
In  tlie  complaint  that  in  that  action  the  goT- 
emment  recovered  a  certain  sum  of  money 
agalntt  the  plaintiffs  in  this  present  action, 
who  were  defendants  in  tliat  action;  and 
appellant  contends  that  the  judgment  in  the 
case  at  bar  is  founded  solely  upon  said  Judg- 
ment recovered  by  the  United  States,  and 
that,  as  the  appellant  was  not  a  party  to 
that  action,  he  is  not  bound  by  it  We  do  not 
understand,  however,  that  the  present  Judg- 
ment is  based  upon  said  Judgment  in  favor 
of  the  United  States,  but  that  the  latter,  to- 
gether with  an  execution  which  was  issued 
upon  it  and  levied  on  plaintiffs'  property,  was 
admitted  in  evidence  merely  for  the  puriwse 
of  showing  that  the  plaintiffs  in  the  pres- 
ent action  were  compelled  to  pay  the  amount 
of  taxes  which  they  did  pay.  We  tbinii  that 
the  complaint  sufficiently  shows  that  the 
said  corporation,  during  the  months  of  Au- 
gust, September,  October,  November,  and  De- 
cember of  the  year  1887,  distilled  a  large 
amount  of  spirits,  upon  which  it  neglected 
and  refused  to  pay  the  taxes  owing  to  the 
government,  which  taxes  the  plaintiffs  were 
compelled  to  pay.  The  court  found  that  the 
amount  of  spirits  so  distilled,  which  was  not 
reported,  and  upon  which  the  taxes  were  not 
paid,  was  20,500  gallons.  The  tax  due  to  the 
government  upon  said  amount  of  distilled 
spirits  would  be  in  excess  of  the  judgment 
rendered  for  said  taxes  In  this  case;  but  the 
court  also  found  that  the  amount  for  which 
judgment  was  rendered  in  the  suit  brought 
by  the  United  States,  which  plaintiffs  were 
compelled  to  pay  and  did  pay,  was  the  sum 
of  $15,969.80;  and  this  last  sum  was  made 
the  basis  of  the  judgment  in  this  present  ac- 
tion. From  this  last-named  sum  the  court 
deducted  the  proportion  which  should  be 
borne  by  the  plaintiffs  and  certain  other  per- 
sons who  were  not  made  defendants  herein, 
which  left  the  sum  of  $12,158.20,  for  which 
judgment  wad  entered  against  the  defend- 
ants in  proportion  to  their  shares.  Under 
these  circumstances  we  see  no  reason  for  re- 
versing the  judgment.  The  findings  suffi- 
ciently show  that  appellant  is  liable  for  at 
least  bis  proportionate  share  of  that  part  of 
the  delinquent  taxes  of  the  corporation  which 
the  respondents  were  forced  to  pay  by  the 
said  judgment  and  execution  in  favor  of  the 
United  States.  We  see  no  other  points  which 
call  for  special  notice.  The  judgment  and  or- 
der appealed  from  are  affirmed. 

We  concur:    TEMPLB,  J.;  HBNSHAW,  J. 


(114  Cal.  422) 

PEOPLE'S  SAV.  BANK  OP  FRESNO  ▼. 

JONES  et  al.     (Sac.  101.) 

(Supreme  Court  of  California.     Oct.  3,  1896.> 

Replevix  —  Whev  Lies  —  Right  to  Possession. 

Where  inortKagors  of  a  lot  remove  a  house 

from  it  after  sale  of  the  lot    on  foreclosuTe  of 


the  mortgage,  replevin  by  the  purchaser  to  re- 
cover the  house  will  not  lie  before  the  period  of 
redemption  has  expired  and  he  is  entitled  to  pos- 
session. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county;  J. 
R.  Webb,  Judge. 

Replevin  by  the  People's  Savings  Bank  of 
Fresno,  a  corporation,  against  T.  E.  Jones  and 
others.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  new 
trial,  defendants  appeal.    Reversed. 

Sayle  &  Ooldwell  and  E.  S.  Van  Meter,  for 
appellants.  Geo.  L.  Warlow  and  H.  H. 
Welsh,  for  respondent. 

BELCHER,  O.  The  defendant  T.  E.  Jones 
was  the  owner  of  two  lots  of  land  In  the  city  of 
Fresno,  on  which  be  aild  his  wife,  the  defend- 
ant Annie  Jones,  executed  to  the  plaintiff  two 
mortgages,  one  on  the  2d  day  of  March,  1892, 
and  the  other  on  the  6th  day  of  May,  1892,  to 
secure  payment  of  certain  promissory  notes 
made  by  them.  In  April  and  May,  1893,  the 
defendants  caused  a  frame  dwelling  house  to 
be  erected  on  said  lots,  which  they  thereafter 
occupied  as  their  place  of  residence.  The 
house  rested  on  mudsills  which  were  placed 
on  top  of  the  ground.  Afterwards  plaintiff 
commenced  an  action  to  foreclose  Its  mort- 
gages, and  on  April  24,  1894,  a  decree  of  fore- 
closure was  duly  and  regularly  made  and  en- 
tered, directing  the  sale  of  the  said  lots.  By 
the  decree  a  commissioner  was  appointed  to 
make  the  sale;  and  thereafter,  on  May  22. 
1894,  he  duly  and  regularly  sold  to  the  plain- 
tiff all  the  property  mentioned  In  the  decree, 
and  on  the  same  day  executed  and  delivered 
to  plaintiff  a  certificate  of  such  sale.  The  prop- 
erty sold  was  not  redeemed,  and  on  November 
24,  1894,  the  commissioner  execaied  and  de- 
livered to  plaintiff  a  deed  for  all  the  property 
so  sold.  On  November  17,  1894,  the  defend- 
ants, without  the  knowledge  of  plaintiff,  caused 
the  house  erected  by  them  as  aforesaid,  and 
which  they  were  then  occupying  with  their 
family,  to  be  removed  about  40  feet  to  and 
upon  an  adjoining  lot  Two  days  later,  on 
November  19th,  plaintiff  commenced  this  ac- 
tion In  claim  and  delivery  to  recover  posses- 
sion of  the  said  house  or  its  value,  alleged  to 
be  $500,  together  with  damages  for  its  de- 
tention. The  complaint  alleges  that  on  the 
17th  day  of  November,  1894,  the  plaintiff 
was,  and  still  is,  the  owner  and  entitled  to  the 
immediate  possession  of  all  the  following 
goods  and  chattels,  to  wit,  one  frame  dwelling 
house, etc.;  that,  on  the  day  named, defendants, 
without  plaintiffs  consent,  and  wrongfully 
took  said  goods  and  chattels  from  the  posses- 
sion of  plaintiff,  and  stUl  unlawfully  withheld 
aud  detain  the  same,  to  plaintiff's  damage, 
etc.  The  balance  of  the  complaint  is  in  the 
usual  form.  The  answer  denies  all  the  van- 
terlal  averments  of  the  complaint,  and  sets  up 
that,  on  the  day  the  complaint  was  filed,  the 
plaintiff,  upon  affidavit  and  undertaking,  re- 
quired the  sheriff  of  the  county  to  take  said 


Digitized  by 


Google 


OaL) 


CONLIN  9.  BOABD  OP  8XJFBS. 


279 


tWDae  from  the  poBsesslon  of  defendants,  and 
tbat  be  di'l  take  the  same  ftom  the  possession 
of  the  defendant  Annie  Jones,  -who  Is  the  own- 
er and  entitled  to  the  possession  thereof,  to 
her  damage,  etc.;  wherefore,  jndgment  is  ask- 
ed for  a  return  of  the  said  property,  or  for  Its 
raloe,  with  damages.  The  case  was  tried  be- 
fore a  jury,  and  the  verdict  and  Judgment  en- 
tered thereon  were  In  favor  of  the  plaintlflT, 
from  which  Judgment  and  an  order  denying 
their  motion  for  a  new  trial  the  defendants 
appeal. 

It  is  earnestly  contended  for  appellants  that 
the  house  never  became  a  fixture  on  the  land, 
and  was  never  subject  to  the  lien  of  the  plain- 
tiff's mortgage,  and  hence  that  the  plaintiff 
had  po  right  to  recover  Its  possession.  This 
proposition  is  controverted  by  respondent,  but 
whether  it  be  sound  or  not  need  not  be  consid- 
ered, in  view  of  our  conclusion  upon  another 
proposition. 

The  law  seems  to  be  settled  by  an  unvarying 
line  of  decisions  that,  in  order  to  maintain  an 
action  of  this  kind,  the  plaintiff  must  be  enti- 
tled, at  the  time  the  action  Is  commenced,  to 
the  Immediate  possession  of  the  property  sought 
to  be  recovered.  In  Fredericks  v.  Tracy,  8S 
Cal.  658.  33  Pac.  751,  It  was  held  that,  "to 
anstain  an  action  of  claim  and  delivery,  the 
plaintiff  must  have  the  right  to  the  immediate 
and  exclusive  possession  of  the  property  at  the 
time  of  the  commencement  of  the  action." 
And  in  C!obbey's  woi^  on  the  Law  of  Replevin 
tt  is  said,  in  section  M:  "The  right  to  the  pos- 
•esslon  at  the  time  of  bringing  the  action  Is 
essential  to  a  recovery.  It  cannot  be  maintain- 
ed witbont  showing  either  a  general  or  special 
property  in  the  plaintiff,  together  with  the  im- 
mediate right  of  possession."  And  again,  in 
aectlon  96,  it  is  said:  *'An  after-acquired  In- 
terest will  not  support  replevin.  The  plaintiff 
mast  have  the  exclusive  right  to  the  posses- 
sion at  the  commencement  of  the  suit  •  •  • 
The  plaintiff  in  replevin  must  prove  a  right  to 
the  possession  at  the  time  the  action  was  com- 
menced. In  order  to  maintain  an  action  for 
the  recovery  of  chattels  in  specie,  the  plaintiff 
must  have,  as  against  the  defendant,  a  present, 
unqualiSed  right  to  the  possession  of  the  chat- 
tel In  its  present  form;  and  hence,  if  there  be 
any  preliminary  act  or  condition  precedent  to 
be  performed  before  the  unqualified  right  of 
possession  attaches,  the  action  cannot  be  main- 
tained." And  see  the  numerous  authorities 
dted.  It  is  settled  law  In  this  state  tbat  a 
mortgage  of  real  property  does  not  pass  the  ti- 
tle to  the  mortgagee,  and  no  right  of  posses- 
sion is  conferred  by  It  when  not  authorized  by 
express  terms.  Smith  v.  Smith,  80  Cal.  323,  21 
Pac.  4.  and  22  Pac.  186,  649;  Hall  v.  Amott, 
80  Cal.  348,  22  Pac.  200;  Locke  v.  Moulton,  96 
Cal.  21,  30  Pac.  957.  It  Is  true  that  when  a 
mortgage  Is  foreclosed,  and  the  property  sold, 
the  purchaser  Is  substituted  to  and  acquires 
all  the  rlpht,  title.  Interest,  and  claim  of  the 
Judgment  debtor  thereto,  subject  to  redemp- 
tion; and  the  certificate  Issued  to  the  purchaser 
-^  the  evidence  of  a  sale  whereby,  subject  to 


the  right  of  redemption  and  of  possession  In 
the  Judgment  debtor  for  the  tima  allowed 
therefor,  the  entire  equitable  title  is  vested  In 
the  purchaser,  subject  to  be  defeated  by  re- 
demption." Foorman  v.  Wallace,  76  Cal.  556. 
17  Pac.  682.  In  case  of  such  a  sale  the  Judg- 
ment debtor  is  entitled  to  remain  In  possession 
of  the  property  until  the  expiration  of  the  time 
allowed  for  redemption,  and  during  that  period 
the  purchaser  has  and  can  assert  no  right  to 
the  possession  thereof,  though  on  his  applica- 
tion the  court  may  restrain  the  commission  of 
waste  on  the  property.  Codfe  Civ.  Proc.  |  706; 
West  V.  Conant,  100  CaL  231,  84  Pac.  706. 
When  this  action  was  commenced,  the  time  al- 
lowed by  the  statute  for  redemption  had  not 
expired,  and  the  plaintiff  was  therefore  not 
entitled  to  the  Immediate  possession  of  the 
property.  This  being  so,  the  action  was  pre- 
maturely brought,  and  the  court  erred  in  re- 
fusing to  give  the  instructions  numbered  9, 10, 
and  11,  asked  by  defendants.  The  Judgment 
and  order  appealed  from  should  be  reversed, 
and  the  cause  remanded. 

We  concur:   SBARLS,  a;  YANOLIBF,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  reversed,  and  the  cause  n- 
manded. 


(U«  Cal.  404) 

CONUN  T.  BOARD  OF  8UPRS  OF  CITT 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.    (8,  F.  299.)' 
(Snpreme  Coort  of  California.     Oct  S,  1896.) 

CONSTITUTIOKAL  LaW— AFPROPBIATION  OV  UnHIOl 

tAL  FoNDS   POK  .  Individuals  — 
Spsciai,  Acts. 

L  An  act  of  the  legislatare  directing  munici- 
pal officers  to  pay  to  an  individual,  ont  of  the 
manicipal  treasury,  a  sum  of  money  for  which 
there  is  no  legal  and  enforceable  claim,  la  a 
"gift  of  public  money,"  within  the  inhibition  o* 
Const,  art.  4,  §  31,  and  hence  ia  void. 

2.  Act  March  28,  1895  (St.  1895,  p.  S48),  dl 
recting  the  board  of  snperTlaors  of  toe  city  ant' 
county  of  San  Francisco  to  order  a  certain  sun 
of  money  paid  to  C,  and  the  auditor  to  andit, 
and  the  treasnrer  to  pay,  said  sum,  is  a  special 
law  "regulating  connty  or  township  buainesa," 
within  the  inhibition  of  Const,  art.  4,  §  25,  and 
hence  Is  void,  whether  the  amount  so  orderer) 

'paid  be  a  liquidated  or  unliquidated  claim. 

3.  Such  act  is  also  a  special  laW  "prescribinf 
powers  and  duties  of  officers  In  cities  and  coun- 
ties," within  the  Inhibition  of  Const,  art.  4,  | 
25,  inaermuch  as  it  imposes  npon  the  officeri 
named  therein  duties  different  from  those  to  be 
exercised  in  othei  cases,  by  requiring  them  to 
pay  the  claim  without  examining  into  ita  valid- 
ity, as  they  are  required  to  do  by  general  law  in 
all  payments  of  public  money. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  D.  J.  Mur- 
phy, Judge. 

Petition  by  John  J.  Conlin  for  a  writ  ol 
mandate  to  compel  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  to 
allow  a  claim.  A  demurrer  to  the  petition 
was  sustained,  and  petittoiier  appeal*.  At- 
firmed. 


i  Rehearing  denied. 
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BodgeM  &  Paterson  and  Edw-ard  R.  Taylor, 
for  appellant.  Harry  T.  Creswell,  for  re- 
spondents. 

HARRISON,  J.  At  the  last  session  of  the 
legislature  the  following  act  was  passed 
March  28,  1895  (St.  1S05,  p.  348j: 

"Section  1.  The  board  of  supervisors  of  the 
city  and  county  of  San  Fi-ancisco  is  hereby 
authorized  and  directed  to  order  paid  to  John 
J.  Conlln,  or  his  assigns  or  legal  representa- 
tives, the  sum  of  sixty-one  thousand  five  hun- 
dred and  seventy-seven  ($61,577)  dollars. 

"Sec.  2.  The  auditor  of  said  city  and  coun- 
ty of  San  Francisco  Is  hereby  authorized  and 
directed  to  audit  the  demand  for  said  sum  of 
money  named  in  section  one,  and  to  Issue  his 
warrant  therefor  to  John  J.  Conlln,  his  as- 
signs or  legal  representatives;  and  the  treas- 
urer of  said  city  and  coimty  1?  hereby  di- 
rected to  pay  said  demand  and  warrant  for 
said  sum  of.  money  upon  presentation  there- 
for. 

"Sec.  3.  This  act  shall  take  effect  lmmedl< 
ately." 

The  appellant  thereafter  presented  his 
claim  to  the  board  of  supervisors  for  said 
sum  of  money,  together  with  a  duly-authen- 
ticated copy  of  said  act,  and  demanded  that 
the  same  be  allowed  and  ordered  paid.  The 
board  of  supervisors  refused  to  aUow  the 
6.ame,  and  thereupon  the  plaintiff  made  ap- 
plication to  the  superior  court  for  a  writ  of 
mandate  compelling  said  board  to  allow  the 
claim.  A  demurrer  to  his  petition  was  sus- 
tained by  the  superior  court,  and  from  the 
judgment  entered  thereon  the  present  appeal 
has  been  taken. 

The  validity  of  this  act  Is  assailed  by  the 
respondents  upon  the  ground  that  the  leg- 
islature has  not  the  power  to  direct  the  pay- 
ment of  moneys  out  of  the  treasury  of  the 
city  and  county  of  San  Francisco,  against  Its 
will,  or  without  Its  consent.  It  Is  conceded 
by  the  appellant  that  the  legislature  has  not 
the  power  to  direct  or  command  the  munlc- 
l^wllty  to  make  a  gift  of  Its  funds,  but  It  Is 
contended  on  his  behalf  that  the  legislature 
has  such  control  over  these  funds  that  It 
may  appropriate  them  for  any  public  pur- 
pose, and  that,  as  courts  cannot  look  outside 
of  the  act  making  such  appropriation,  but 
must  determine  the  character  of  the  appro- 
priation from  the  terms  of  the  act  alone,  it 
Is  to  be  presumed  .that  the  legislature  made 
the  appropriation  for  a  public  purpose;  that 
If  the  leglslatxire  had  the  power  under  any 
circumstances  to  pass  the  act  In  question,  It 
must  be  assumed  that  the  circumstances  ex- 
isted In  the  present  case,  and  authorized  Its 
passage.  In  support  of  this  probosltlon  are 
cited  Stevenson  v.  Colgan,  91  Cal.  648,  27  Pac. 
1(IS9,  and  Rankin  v.  Colgan,  92  Cal.  606,  28 
Pac.  673.  These  cases,  however.  Involved 
the  power  of  the  legislature  to  appropriate 
money  from  the  state  treasury,  and  did  not 
toiich  upon  the  power  of  the  legislature  to 
deal  with  the  moneys  In  the  treasury  of  & 


nninlclpal  corporation.  Assuming,  however, 
that  the  legislature  may  appropriate  the 
funds  In  the  state  treasury  for  any  public 
pm-pose.  It  does  not  follow  that  It  has  the 
same  power  over  municipal  funds.  While 
the  funds  In  a  municipal  treasury  are  in  a 
certain  sense  public,  they  are  so  only  for  the 
limited  public  which  has  contributed  them, 
but  not  for  the  entire  state,  and  the  power  of 
the  legislature  over  these  funds  Is  not  co-es- 
tenslve  with  Its  iwwer  over  the  state  funds, 
but  Is  limited  by  certain  provisions  of  the  con- 
stitution. 

We  are  not  aware  that  It  has  ever  been 
held,  and  counsel  for  appellant  has  not  cited 
us  to  any  authority  in  support  of  the  prop- 
osition, that  the  legislature  has  poweu  to  ap- 
propriate the  funds  of  a  municipality  to  the 
discharge  of  an  obligation  against  the  entire 
state,  or  to  direct  the  payment  of  such  ftinds 
for  any  other  purpose  than  pertains  to  the 
municipality  itself.  Mr.  Cooley,  in  his  trea- 
tise on  Taxation,  lays  down  the  rule  in  the 
following  language:  "All  the  property  of  a 
municipal  corporation  may  be  assumed  to 
come  from  taxation.  It  is  public  property, 
but  public  for  the  purposes  of  the  municipal- 
ity, and  not  for  purposes  of  the  state.  If, 
in  fact,  it  has  been  raised  for  special  pur- 
poses, under  state  authority,  tne  state  may 
compel  Its  proper  application.  The  state 
must  have  a  power  of  direction  also  in  cases 
where  municipal  powers  are  so  modified  as 
to  preclude  the  contemplated  purpose  being 
followed;  but  It  Is  believed  to  be  an  unsound 
doctrine  that  the  legislature  of  the  state  may, 
for  that  reason,  or  any  other,  apply  It  to 
state  uses,  or  even  to  local  uses,  against  the 
consent  of  the  people  concerned."  See,  also, 
Cooley,  Const.  Llm.  (6th  Ed.)  p.  283  et  seq.; 
Dill.  Mun.  Corp.  §  7.5.  It  was  never  held  un-  ■ 
der  the  former  constitution  of  this  state  that 
the  legislature  had  unlimited  control  of  the 
moneys  In  a  municipal  treasury,  or  that  It 
could  direct  their  appropriation  to  other  than 
municipal  purposes.  Certainly,  It  was  never 
contended  that  the  legislature  could  cause 
such  funds  to  be  transferred  to  the  state 
treasury  and  be  made  a  part  of  the  state 
funds;  and  there  can  be  no  distinction  in 
principle  between  such  power  and  the  power 
to  direct  their  payment  for  a  state  obligation 
or  purpose.  In  Blandlng  v.  Buit,  13  Cal.  351, 
It  was  said:  "The  power  of  appropriation 
which  the  legislature  can  exercise  over  the 
revenues  of  the  state  for  any  purpose  which 
it  may  regard  as  calculated  to  promote  the 
public  good,  it  can  exercise  over  the  revenues 
of  a  county,  city,  or  town  for  any  purpose 
connected  with  their  present  or  past  condi- 
tion, except  as  such  revenues  may  by  the 
law  creating  them  be  devoted  to  special  pur- 
poses." In  Slnton  v.  Ashbury,  41  Cal.  525, 
the  act  was  upheld  upon  the  ground  that  the 
purpose  for  which  the  money  was  to  be  paid 
was  a  municipal  purpose,  and  the  further 
ground  that  "the  legislature  has  the  consti- 
tutional power  to  direct  and  control  the  af- 
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fairs  and  property  of  a  municipal  corpora- 
tion for  municipal  purposet),  provided  It  does 
not  impair  the  obligation  of  a  contract,  and, 
by  appropriate  legislation,  may  so  control  Its 
afl'airs  as  ultimately  to  compel  It  out  of  the 
funds  in  its  treasury,  or  taxation  to  be  im- 
Iiosed  for  that  purpose,  to  pay  a  demand, 
when  properly  established,  which  In  good 
conscience  it  ought  to  pay,  even  though  there 
be  no  legal  liability  to  pay  It;"  and,  in  giving 
the  opinion  of  the  court,  Mr.  Justice  Crockett 
said:  "I  am  not  aware  that  any  case  has 
gone  so  far  as  to  hold  that  the  legislature  may 
devote  the  funds  of  a  municipal  corporation 
to  purposes  confessedly  private,  and  having 
no  relation  to  municipal  affairs."  The  stat- 
ute involved  In  Crelghton  v.  Manson,  42  Cal. 
440,  was  sustained  upon  the  principle  that: 
"Where  an  individual  has  no  legal  claim 
In  the  sense  of  being  capable  of  an  enforce- 
ment by  judicial  proceedings  against  a  mu- 
nicipal government,  he  has,  nevertheless.  In 
equity  and  justice,  in  the  larger  sense  of  those 
terms,  a  right  to  indemnity  and  compensation 
out  of  the  public  treasury."  The  principle 
by  which  these  cases  were  gov.erned  was  ful- 
ly illustrated  in  Hoagland  v.  Sacramento,  52 
Cal.  142,  where  the  converse  rule  was  en- 
forced, and  it  was  held  that  the  legislature 
could  not  compel  a  city  to  pay  a  claim  made 
against  it  for  which  It  was  under  no  moral 
or  equitable  obligation;  saying:  "While  the 
legislative  power  may,  as  it  frequently  does, 
interpose  to  furnish  a  remedy  or  remove  an 
impediment  which  prevents  the  enforcement 
of  a  legal  or  equitable  right  or  duty  already 
existing,  it  cannot,  even  against  a  municipal 
ooi-poratlon,  create  a  claim  without  the  con- 
sent of  those  who  are  to  be  taxed  with  Its 
payment.  Such  a  procedure,  while  taking  on 
the  form  of  a  statutory  enactment,  would 
amount  to  mere  spoliation." 

The  power  of  the  legislature  to  appropri- 
ate any  of  the  public  moneys  in  the  state 
treasury,  or  to  direct,  the  appropriation  of 
the  public  moneys  of  a  municipality.  In  cas- 
es like  the  foregoing,  was  taken  away  by 
the  present  constitution,!  and  It  can  now 
make  no  appropriation  of  public  moneys  for 
which  there  is  no  enforceable  claim,  or 
upon  a  claim  which  exists  merely  by  rea- 
son of  some  moral  or  equitable  obligation, 
which  the  mind  of  a  generous,  or  even  a  just, 
individual,  dealing  with  his  own  moneys, 
might  prompt  him  to  recognize  <is  worthy  of 
some  reward.  Conlln  v.  Board,  99  Cal.  17, 
33  Pac.  753.  It  was  held  in  this  case  that 
the  legislature  holds  the  public  moneys  in 
trust  for  public  purposes,  and  under  this 
limitation  of  the  constitution  can  make  no 
disposal  of  these  funds  except  in  accordance ' 
with  such  purposes;  that  it  has  no  authority 
to  appropriate  public  moneys  for  purposes 

»  Const,  art.  4,  S  31,  provides  that  the  legis- 
lature shall  not  have  power  to  make  any  gift, 
or  authorize  the  making  of  any  gift,  of  puljlic 
money  to  any  individual,  municipal  or  other 
corporation. 


for  which  there  is  no  legal  or  equitable  ob- 
ligation, and  can  no  more  direct  a  munic- 
ipality to  make  a  gift  of  the  public  moneys 
In  its  treasury  than  could  the  municipality 
without  such  direction.  As,  therefore,  the 
legislature  Is  precluded  from  directing  a 
gift  of  municipal  funds,  and  as  any  appro- 
priation of  moneys  for  which  there  is  not 
a  legal  and  enforceable  claim  falls  within 
the  meaning  of  this  term  as  used  In  the 
constitution.  It  follows  that,  even  If  It  be 
conceded  that  the  legislature  has  any  control 
over  municipal  funds,  the  only  circumstan- 
ces under  which  it  could  direct  their  pay- 
ment would  be  for  some  municipal  purpose, 
or  In  satisfaction  of  some  valid  claim 
against  a  municipality.  It  must,  therefore, 
be  assumed,  for  the  purpose  of  sustaining 
the  validity  of  the  act  In  question,  that  the 
legislature  directed  the  money  to  be  paid 
to  the  appellant  In  satisfaction  of  some  ob- 
ligation of  the  municipality.  Such  a  stat- 
ute would,  however,  be  in  direct  violation  of 
the  constitutional  limitations  upon  the  power 
of  the  legislature.  Section  25  of  article  4  of 
the  constitution  declares  that  the  legislature 
shall  not  pass  any  special  or  local  law  regu- 
lating county  and  township  business,  or  pre- 
scribing the  powers  and  duties  of  officers  In 
cities  and  counties,  or  in  any  case  where  a 
general  law  can  be  made  applicable.  The 
act  in  question  is  both  special  and  local.  It 
is  special  In  that  It  Is  applicable  to  a  single 
Individual  and  to  a  single  transaction.  It 
Is  local  In  that  by  its  terms  It  Is  applicable 
to  only  one  place,  viz.  San  Francisco.  That 
it  Is  an  attempt  to  regulate  the  business  of 
San  Francisco  is  equally  apparent.  To  "reg- 
ulate," as  here  used,— a  word  derived  from 
.  the  Latin  word  "rego,"  signifying  to  guide 
or  direct,  through  the  noun  "regula,"  a  rule, 
—Is  to  prescribe  a  rule  for  acting,  to  direct 
the  mode  In  which  :a  transaction  shall  be 
conducted.  The  act  In  question  directs  the 
mode  In  which  the  money  named  therein 
shall  be  transferred  from  the  city  treasury 
to  appellant.  It  prescribes  the  exact  amount 
to  be  paid,  directs  the  board  of  supervisors 
to  order  it  paid  to  the  appellant,  and  the 
auditor  to  audit  and  the  treasurer  to  pay 
his  demand  for  this  amount  of  money.  As 
the  public  moneys  can  be  transferred  from 
the  treasury  to  an  individual  only  in  connec-  ■ 
tion  with  some  public  transaction,  and  for 
some  public  purpose,  such  transfer  Is  of  ne- 
cessity a  part  of  the  public  business,  and  a 
law  prescribing  the  mode  by  which  the 
transfer  may  be  effected  is  a  law  regulating 
such  business.  It  is  none  the  less  a  regu- 
lation of  business  because  It  Is  limited  to  a 
single  transaction.  It  is  as  much  a  regula- 
tion of  business  to  prescribe  the  mode  In 
which  a  single  transaction  shall  be  conduct- 
ed as  to  prescribe  a  rule  for  conducting  all 
transactions.  If  the  legislature  can  direct 
this  payment  to  the  appellant.  It  can  also 
direct  the  payment  of  every  claim  against 
the  municipality,  and  upon  the  same  prin- 
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ciple  can  direct  the  payment  of  any  claim 
against  every  municipal  body  in  the  state. 
That  this  would  be  a  regulation  of  munici- 
pal business  throughout  the  state  cannot  be 
denied,  and  that  each  of  the  acts  authoriz- 
ing payment  would  be  a  part  of  such  regu- 
lation and  In  contravention  of  the  consti- 
tution is  equally  apparent  A  law  limited  to 
a  single  transaction  is  as  much  within  the 
constitutional  limitation  upon  the  power  of 
the  legislature  as  would  be  a  law  applicable 
to  more  than  one  transaction,  and  a  rule 
which  would  uphold  a  law  limited  to  a  sin- 
gle transaction  would  necessitate  the  up- 
holding of  a  law  which  embraced  any  num- 
ber of  transactions  less  than  the  entire  busi- 
ness of  the  municipality.  A  similar  ques- 
tion was  presented  in  Williams  r.  Bldleman, 
7  Nev.  68.  The  constitution  of  Nevada  con- 
tained the  same  provision  on  this  subject  as 
Is  contained  In  the  constitution  of  this  state, 
and  an  act  was  passed  by  the  legislature 
directing  the  county  of  Lander  to  pay  a  cer- 
tain claim.  It  was  held  that  the  act  was 
within  the  constitutional  provision,  and  to 
the  contention  of  counsel  that,  as  the  act 
was  limited  to  a  special  case,  it  was  not  a 
regulation  of  business  within  the  meaning 
of  the  constitution,  the  court  said;  "We 
think  this  statute  is  clearly  a  regulation  of 
business.  Any  law  prescribing  a  rule  to 
govern  business,  or  an  order  or  direction 
for  its  management,  is  a  regulation  of  that 
business,  whether  it  be  a  limited  and  tem- 
porary law,  intended  to  secure  a  particular 
end  or  object,  or  a  general  and  permanent 
law,  according  to  the  provisions  of  which 
all  county  affairs  are  to  be  conducted."  See, 
also,  Montgomery  v.  Com.,  91  Pa.  St.  125. 
Whether  the  claim  of  the  appellant  for 
which  payment  is  directed  is  liquidated  or 
unliquidated  is  immateriaL  If  it  is  unliqui- 
dated, the  legislature  is  not  authorized  to  de- 
termitae  the  amount,  and  direct  its  payment 
against  the  will  or  without  the  consent  of 
the  city.  Such  an  act  would  be  to  except 
the  appellant  from  the  general  law  requiring 
a  judicial  determination  of  his  claim  before 
he  could  demand  its  payment.  If  it  be  as- 
sumed that  the  payment  is  to  be  made  for 
a  public  purpose,  and  in  satisfaction  of  a 
claim  that  has  been  judicially  determined 
to  be  a  valid  claim  In  favor  of  the  plaiutlfC 
and  against  the  city,  the  act  is  none  the 
less  a  regulation  of  the  business  of  San 
Francisco,  and  a  special  law  exempting  the 
plaintiff  from  the  general  law  requiring  ail 
claimants  against  the  city  to  enforce  their 
claims  by  proceedings  in  the  courts  of  the 
state.  The  act,  moreover,  prescribes  the  du- 
ties of  the  several  officers  named  therein,  ' 
and  imposes  upon  them  duties  different 
from  those  which  they  are  required  to  per- 
form in  all  other  instances  in  which  the  pub- 
lic money  is  to  be  paid.  In  all  other  cases 
the  board  of  supervisors  are  prohibited  from 
ordering  the  payment  of  any  claim,  and  the 
auditor  from  approving,  and  the  treasurer 


from  paying,  the  same,  unless  presented  In 
a  particular  form,  and  the  auditor  before  ap- 
proving, and  the  treasurer  before  paying, 
any  claim,  are  required  to  examine  Into  its 
validity,  and  to  satisfy  themselves  whether 
the  same  is  a  valid  charge  against  the  city 
and  county.  But  by  the  act  in  question 
these  provisions  of  the  general  law  applica- 
ble to  all  other  claimants  are  dispensed  with, 
and  the  legislature  has  peremptorily  direct- 
ed these  officers  to  audit  and  pay  the  claim 
without  any  such  examination,  and  irrespec- 
tive of  the  result  of  whatever  examination 
they  may  make.  The  act  thus  prescribes 
a  special  rule  for  the  duties  of  these  officers 
In  this  case,  and  taices  from  them  the  right 
of  acting  In  accordance  with  the  general  rule 
prescribed  for  all  other  payments  of  money. 
The  judgment  Is  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN  FLEET, 
J. 


(U4  Cat  427) 
PEOPLE  V.  TALLMADGB.     (Cr.  138.) 
(Supreme  Court  of  California.     Oct.  3,  1896.) 
Criminal  Law— New  Trial — Nbwlt-Discoveebd 
Evidence. 
On  trial  for  theft,  an  accomplice  testified 
in  detail  to  the  stealing  by  hinfself  and  defend- 
ant.    There  was  other  testimony  to  connect  de- 
fendant with  the  crime.     On  a  motion  for  new 
trial,  defendant  filed  an  affidavit  of  the  accota- 
plice  stating  that  the  testimony  he  gave  on  the 
trial    was    willfully   false,   that  he   had    sworn 
falsely  at  the  suggestion  of  the  district  attorney 
and  deputy  sheriff,  that  the  deputy  promised  him 
that  he  would  give  him  $200,  and  that  such  dep- 
uty had  refused  to  pay  him  the  money.     Such 
statements  were  denied  by  the  deputy  and  the 
district  attorney,  by  affidavits.     Hdd,  that  the 
denial  of  the  motion  was  not  an  abuse  of  discre- 
tion. 

Department  2.  Appeal  from  superior  court, 
Tulare  county;    Wheaton  A.  Gray,  Judge. 

Walter  TaUmadge  was  convicted  of  the  lar- 
ceny of  hogs,  and  appeals  from  the  judgment, 
and  from  an  order  denying  a  new  trial.  Af- 
firmed. 

Power  &  Alford  and  Forrest  L.  Alford,.  for 
appellant.  Atty.  Gen.  Fitzgerald,  for  the  Peo- 
ple. 

McFARLAND,  J.  The  appellant  was  char- 
ged with  the  larceny  of  a  number  of  hogs,  the 
property  of  one  Bertch,  and  was  convicted  of 
grand  larceny.  He  moved  for  a  new  trial,  and 
the  motion  was  denied;  and  from  the  judg- 
ment and  the  order  denying  a  new  trial  he  ap- 
pealed. 

The  only  point  pressed  by  appellant  is  that 
the  court  erred  In  not  granting  a  new  trial 
upon  the  ground  of  newly-discovered  evidence. 
One  Harry  Lynde  was  a  principal  witness 
against  the  appellant,  and  was,  according  to 
his  testimony,  an  accomplice.  He  testified 
that  on  or  about  the  15th  of  November,  at  9 
or  10  o'clock  at  night,  he,  in  company  with 
the  appellant,  visited  the  ranch  of  said  Bertch. 
and  drove  out  of  the  field  21  or  22  hogs,  and 
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took  them  a  few  miles  to  a  place  where  they 
were  corraled  that  night;  that  the  next  night 
they  drove  them  to  a  place  called  "Armona," 
reaching  the  latter  place  about  3  or  4  o'clock 
in  the  morning,  where  the  hogs  were  corraled; 
that  on  Sunday  morning  they  loaded  them  Into 
two  wagons  belonging  to  the  appellant,  from 
which  place  they  were  hauled  in  said  wagons 
to  various  places  throughout  the  country,  and 
sold.  There  was  a  great  deal  of  other  testi- 
mony tending  to  connect  the  appellant  with 
the  larceny  of  said  hogs,  and  corroborative  of 
the  testimony  of  said  Lynde.  It  was  proven 
by  otjier  witnesses  that  appellant  sold  portions 
of  the  hogs  at  various  places,  and  he  admits 
that  he  did  so  sell  them,— bis  explanation  be- 
ing that  he  was  hired  by  the  said  Lynde  to 
haul  said  hogs  from  Armona;  tliat  he  did  not 
know,  or  have  any  reason  to  believe,  that  they 
were  stolen;  and  that  after  he  left  Armona, 
and  before  he  sold  any  of  the  hogs,  ne  pur- 
chased the  same  from  the  said  Lynde,  giving 
him  a  certain  simi  of  money,  and  agreeing  to 
pay  the  tialance  at  a  future  time.  On  the  mo- 
tion for  a  new  trial  there  was  presented  an 
affidavit  made  by  the  said  Lynde,  in  which  he 
testiiied  that  the  testimony  which  he  had  given 
on  the  trial  against  appellant  was  willfully 
false;  that  appellant  did  not  participate  In  the 
larceny  of  the  hogs,  and  did  not  know  that 
they  had  been  stolen;  and  that  he  (Lynde)  and 
another  person  called  Epperson  had  commit- 
ted the  Uirceny.  He  gave  as  the  reason  for 
swearing  falsely  at  the  trial  that  the  district 
attorney  and  the  deputy  sheriff  had  told  him 
that  they  disliked  Tallmadge,  and  that  if  he 
(Lynde)  would  stand  in  and  help  to  convict 
him,  by  swearing  that  Tallmadge  was  with 
him  and  helped  steal  the  hogs,  the  charges 
against  Lynde  would  be  dismissed;  and,  fur- 
ther, that  the  deputy  sherifif  promised  him 
that  he  would  also  give  him,  if  he  would  so 
testify,  $200,  and  that  since  then  the  said  dep- 
uty sheriff  had  refused  to  pay  him  the  said 
sum  of  money,  or  any  part  thereof.  These 
statements  as  to  the  district  attorney  and  the 
deputy  sheriff  were  entirely  denied  by  said 
deputy  sheriff  and  district  attorney,  in  affi- 
davits filed  on  the  motion. 

Applications  on  the  ground  of  newly-dis- 
covered evidence  are  addressed  to  the  discre- 
tion of  the  trial  com-t,  and  its  action  will  not 
he  set  aside,  except  for  an  abuse  of  such  dis- 
cretion, and  the  presumption  is  that  the  dis- 
cretion was  properly  exercised;  and  it  has 
been  repeatedly  held  by  this  court  that  such 
applications  are  to  be  regarded  with  disfavor. 
Hayne,  New  Trial  &  App.  par.  87,  and  cases 
there  cited;  People  v.  Sutton,  73  Cal.  243,  15 
Pac.  86;  People  v.  Freeman,  92  Cal.  339,  28 
Pac.  2C1.  It  cannot  be  said  that,  as  a  matter 
of  law,  a  new  trial  should  be  granted  when- 
ever an  important  witness  against  the  defend- 
ant shall  make  an  affidavit  that  be  committed 
perjury  in  his  testimony,     if  that  were  so, 


Justice  would  be  defeated  in  many  grave  cases. 
Notwithstanding  such  an  affidavit,  the  appel- 
'  ■  late  court  will  rest  largely  upon  the  discretion 
of  the  judge  who  heard  the  trial,  and  wiU  not 
disturb  Ills  ruling  except  in  clear  cases  of 
abuse  of  discretion.  The  strongest  case  in 
favor  of  appellant's  contention  is  that  of  Mann 
V.  State,  44  Tex.  642.  In  that  case  the  appel- 
lant was  convicted  of  rape  upon  the  person 
of  a  young  girl,  and  without  her  testimony 
there  was  no  sliadow  of  a  case  against  the 
appellant.  In  her  testimony  at  the  trial  she 
first  said  that  the  appellant  was  innocent,  but, 
being  examined  by  direct  questions,  she  final- 
ly made  statements  tending  to  show  the  ap- 
pellant's guilt.  Afterwards,  upon  a  motion  for 
a  new  trial,  she  made  oath  that  her  first  state- 
ments when  on  the  stand  were  true,  and  that 
she  did  not  fully  understand  the  bearing  of  the 
questions  which  she  afterwards  answered,  and 
that  her  answers  to  those  questions  were  not 
true.  Upon  appeal  the  supreme  court  held 
that  the  motion  for  .a  nonsuit  ought  to  have 
been  granted.  But  its  ruling  rested  upon  a 
consideration  of  all  the  circumstances  in  the 
case,  and  the  court  said:  "Looking  at  the 
entire  case,  including  the  affidavits,  it  is  our 
opinion  that  the  guilt  of  the  appellant  was 
left  too  uncertain,  and  the  character  of  the 
evidence  against  him  appeared  too  frail  and 
unreliable,  to  justify  the  court  In  refusing  him 
another  trial."  There  the  ruling  of  the  ap- 
pellate court  was  not  based  upon  the  mere 
fact  that  a  witness  had  afterwards  testified  to 
perjury  at  the  trial.  In  fact,  there  was  no 
perjury,  but  a  mistake,  and  the  testisiony  of 
a  witness  that  he  was  mistaken  Is  certainly 
entitled  to  more  consideration  than  a  state- 
ment that  he  committed  absolute  perjury. 
The  court  made  Its  ruling  after  "looking  at  the 
entire  case,"  and  we  have  no  doubt  that  a  case 
might  arise  where  an  important  witness  had 
afterwards  testified  to  liaving  committed  per- 
jury. In  which  this  court  would  hold,  looking 
at  the  whole  case,  that  a  new  trial  ought  to 
have  been  granted.  But  wfe  do  not  think  the 
circumstances  of  this  case  call  for  such  ruling. 
The  case  at  bar  Is  very  similar  to  that  of  Peo- 
ple V.  McGuire,  2  Hun,  269.  In  that  case  the 
court,  speaking  of  a  witness  who  afterwards 
made  affidavit  that  he  bad  committed  perjury 
at  the  trial,  said:  "The  affidavit  of  such  a 
person  Is  not  entitled  to  so  much  weight  as 
to  justify  the  conclusion  that  the  evidence  giv- 
en by  him,  and  which  the  jury  may  liave  re- 
garded as  credible  and  reliable,  was  corruptly 
and  willfully  false.  The  conclusion  of  the  jury 
would  rather  warrant  the  presumption  that  his 
testimony  was  truthful,  and  his  affidavit  false." 
Upon  the  whole,  we  do  not  see  any  reason  for 
disturbing  the  discretion  of  the  court  t>elow. 
The  judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:     TEMPLE,  J.;   HENSHAW,  J. 
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(U4  Cal.  437) 

PEOPLE  T.  CUMMINGS.  (Cr.  153.) 
(Supreme  Court  of  California.  Oct.  6,  1896.) 
False  Phetenses— Obtainino  Land  Tbbbebt. 
Under  Pen.  Code,  {  532,  providine  that  any 
person  obtaining  "money  or  property  by  false 
pretenses  is  punishable  to  the  same  extent  as 
for  larceny,  a  person  so  obtaining  land  is  not 
punishable. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George  H. 
Bahrs,  Judge. 

James  H.  Cummlngs  Tvas  accused  of  ob- 
taining property  by  false  pretenses.  A  de- 
murrer was  sustained  to  the  information,  and 
the  state  appeals.   Affirmed. 

Atty.  Gen.  Fitzgerald,  for  the  People.  B. 
M.  Morgan  and  A.  J.  Morganstem,  for  re- 
6i>ondent. 

VAN  FLEET,  J.  Defendant  was  accused 
by  Information  of  the  crime  of  obtaining 
property  by  false  pretenses,  under  section  532 
of  the  Penal  Code,  the  property  charged  to 
have  been  obtained  being  described  as  two 
certain  parcels  of  land.  He  demurred  to  the 
information  as  not  stating  an  offense.  The 
demurrer  was  sustained,  and  the  people  ap- 
peal, tlie  sole  question  being  whether  land  is 
such  property  as  to  be  the  subject  of  the  of- 
fense sought  to  be  charged.  We  think  the 
demurrer  was  properly  sustained.  Looking 
at  the  history  of  the  offense,  and  the  evil 
which  It  lias  always  been  designed  to  correct, 
and  regarding  as  we  must  the  contemporary 
construction  given  to  statutes  of  like  purpose 
and  effect  both  in  England  and  the  United 
States,  we  are  satisfied  that  the  provision  of 
the  Code  was  not  designed  to  include  an  In- 
stance of  defrauding  another  of  real  estate, 
and  consequently  that  the  Information  did  not 
charge  an  offense  thereunder.  The  lan- 
guage of  the  Code  defining  the  offense  is: 
"Every  person  who  knowingly  and  designed- 
ly by  false  or  fraudulent  representation  or 
Dretenses  defrauds  any  other  person  of  mon- 
ey or  property,  or  who  causes  or  procures 
others  to  report  falsely  of  his  wealth  or  mer- 
cantile character,  and  by  thus  imposing  up- 
on any  person  obtains  credit,  and  thereby 
fraudidcntly  gets  into  possession  of  money 
or  property,  is  punishable  in  the  sanle  man- 
ner and  to  the  same  extent  as  for  larceny  of 
the  money  or  property  so  obtained."  Similar 
provisions,  varying  slightly  in  verbiage,  but 
having  a  common  purpose,  are  to  be  found 
In  the  statutes  of  every  state  of  the  Union, 
HO  far  as  our  investigation  extends,  and  like 
their  English  prototypes,  the  earliest  of 
which  is  30  Geo.  II.  c.  24,  §  1,  are  the  out- 
growth and  expansion  of  the  old  offense  of 
"cheats"  or  "cheating,"  as  it  existed  at  the 
early  common  law  proper,  and  later  tinder 
the  statute  of  33  Hen.  VIII.  |§  1,  2,  "which," 
as  suggested  by  Mr.  Bishop,  "is  common  law 
with  us."  These  later  statutes  have  been 
enacted,  Mr.  Bishop  tells  us,  "to  supply  de- 
fects In  the  earlier  law,  which,  as  trade  In- 


creased, was  plainly  seen  not  to  go  far  enough 
in  the  protection  of  fair  dealing  against  knav- 
.ery."  2  Blsh.  New  Cr.  Law,  {  410.  Cheating 
at  common  law  was  a  fraud  perpetrated  by 
means  of  a  false  symbol  or  token,  such  as 
selling  goods  by  false  weights  or  measures, 
or  other  like  act  or  thing  of  a  character  cal- 
culated to  deceive  and  defraud  the  public  or 
the  individual  to  their  pecuniary  injury,  and 
against  which  ordinary  prudence  could  not 
guard.  The  Inadequacy  of  this  offense  to 
meet  the  demands  of  advancing  methods  of 
trade  arose  In  part  from  the  fact  that  It  did 
not  embrace  any  act  or  thing  accomplished 
without  the  aid  of  some  false  token.  Mere 
spoken  lies  or  misrepresentations,  or  verbal 
perversions  of  the  truth,  of  whatsoever  na- 
ture, employed  to  defraud,  did  not  constitute 
the  offense;  and  it  was  in  part  to  remedy  this 
defect  or  omission  that  the  statutes  creating 
the  offense  of  false  pretenses  were  enacted, 
and  which,  by  reason  of  their  wider  compre- 
hension of  the  arts  and  methods  of  cheating, 
have  largely  superseded  the  common-law  of- 
fense. 2  Blsh.  New  Cr.  Iaw,  Si  143-145;  1 
Blsh.  New  Cr.  Law.  S  571. 

In  their  origin,  both  the  common-law  and 
statutory  offenses  were  undoubtedly  design- 
ed and  aimed  solely  at  protecting  personal 
property,  and  in  aid  of  the  laws  against  lar- 
ceny and  theft.  Indeed,  they  appear  to  have 
sprung  into  being  largely  by  reason  of  cer- 
tain defects  in  the  application  of  the  laws 
aj:ainst  larceny.  Among  the  reasons  stated 
in  the  statute  (33  Hen.  VIII.)  for  enlarging 
the  offense  of  cheating  are  that  "many  light 
and  evil-disposed  jmrsons,  not  minding  to  get 
their  living  by  truth,  &c.,  but  compassing 
and  devising  daily  how  they  may  unlawfully 
obtain  and  get  into  their  hands  and  posses- 
sion goods,  chattels  and  jewels  of  other  per- 
sons for  the  maintenance  of  their  unthrifty 
living;  and  also  knowing  that  if  they  came 
to  any  of  the  same  goods,  chattels  and  jewels 
by  stealth,  then  they,  being  thereof  lawfully 
convicted,  &c.,  shall  die  therefore,— have  now 
of  late  falsely  and  deceitfully  contrived,  de- 
vised, and  imagined  privy  tokens  and  coun- 
terfeit letters  in  other  men's  names,  unto  di- 
vers persons  their  special  friends  and  ac- 
quaintances, for  the  obtaining  of  money, 
goods,  chattels,  and  jewels  of  the  same  per- 
sons, their  friends  and  acquaintances;  by 
color  whereof  the  said  light  and  evil-disposed 
persons  have  deceitfully  and  unlawfully  ob- 
tained and  gotten  great  substance  of  money, 
goods,  chattels,  and  jewels  into  their  hands 
and  possession,  contrary  to  right  and  con- 
science," etc.;  and  in  one  of  the  early  stat- 
utes relating  to  false  pretenses  it  is  recited 
that  whereas  "a  failure  of  justice  frequently 
arises  from  the  subtle  distinctions  between 
larceny  and  fraud,"  etc.,— one  of  which  dis- 
tinctions bein^  that  when  property  was  ob- 
tained by  consent  of  the  owner.  Intending  to 
part  with  the  title,  although  by  the  grossest 
fraud,  it  would  not  constitute  larceny.  And 
tlie  offense  of  false  pretenses,  under  the  Eng- 
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liah  statutes,  has  always  been  constrned  as 
largely  analogous  to,  and  closely  bordering 
•ipon,  that  of  larceny,  and  as  applying  only 
to  personal  property,  which  was  capable  of 
manual  dellTety,  and  the  subject  of  the  latter 
offense,  and  has  always  been  punishable  in 
much  the  same  manner  as  larceny.  Real 
property  under  the  English  law  was  nbrer 
the  subject  of  the  offense  either  of  cheating 
or  of  false  pretenses.  Being  Incapable  of 
larcenous  asportation,  it  was  not  regarded  as 
requiring  at  the  hands  of  the  criminal  law 
the  same  protection  as  personalty.  Since  it 
could  not  be  carried  away  and  dissipated  like 
chattels,  although  a  man  might  be  deprived 
of  his  landed  estate  by  means  of  fraudulent 
practices  and  devices,  yet  the  property  was 
twuhd  to  remain  stationary,  and  accessible  to 
the  reach  of  the  law,  and  he  was  relegated  to 
the  civil  courts  for  his  redress  of  the  wrong. 
Our  American  statutes  upon  the  subject 
have  all  followed  more  or  less  closely  those 
of  England.  As  Indicated,  there  are  slight 
differences  in  language,  bat  in  substantive 
purpose  and  effect  they  are  the  same.  Some, 
instead  of  employing  the  specific  terminol- 
ogy of  the  English  statutes  in  designating 
the  character  of  the  property  made  the  sub- 
ject of  the  offense,  have  used  more  general 
and  perhaps  more  comprehensive  terms,  such, 
for  Instance,  as  those  found  In  the  provision 
of  our  Code  above  quoted.  In  their  inter- 
pretation, however,  of  the  purpose  and  effect 
of  these  statutes,  the  American  courts,  by 
reason,  no  doubt,  of  the  origin  of  the  offense, 
and  In  obedience  to  a  weH-establlshed  rule 
of  statutory  construction,  have  closely  fol- 
lowed In  a  general  way  that  of  the  English 
courts;  and  the  statutes  of  the  various  states, 
however  general  their  terms,  have  been  uni- 
formly held  to  apply  only  to  personal  prop- 
erty. In  one  case  from  Indiana  (State  ▼. 
Snyder,  66  Ind.  203)  this  rule  seems  to  have 
been  relaxed  to  the  extent  of  holding  that  the 
fraudulent  obtaining  of  board  and  lodging  by 
false  pretenses  was  within  the  statute.  But 
In  Wisconsin  it  was  held  that  such  an  act 
was  not  within  the  law.  State  v.  Black,  75 
Wis.  490,  44  N.  W.  635.  The  language  of  the 
Wisconsin  statute  was  quite  as  general  as 
our  Code  provision,  reading,  "Any  money, 
goods,  wares,  merchandise  or  other  proper- 
ty"; and  It  was  contended,  as  by  the  attor- 
ney general  it  is  urged  here,  that  this  Ian- 
gnage  was  sulBclently  comprehensive  to  in- 
clude any  property.  But  it  Is  there  said: 
"The  word  "property'  Is  in  many  cases  con- 
strued to  Include  things  In  action,  and  evi- 
dences of  debt'  Rev.  St.  i  4972,  subsecs.  8, 
4.  But  the  words  'other  property,'  In  the 
statute  quoted,  must,  under  the  familiar  rule, 
•Noscltur  a  sod  Is,'  be  limited  to  such  Identical 
classos  of  property  as  are  therein  previously 
enumerated;  that  Is  to  say,  'money,  goods, 
wares,  merchandise  and  other  property'  of 
that  description."  The  Indiana  case  above 
cited  takes  the  widest  departure  from  the 
original  scoiw  of  the  offense  that  has  come 


under  our  observation.  In  no  case,  so  far  as 
an  extended  research  discloses,  has  the  of- 
fense ever  been  held  to  Include  transactions 
in  land  or  real  estate.  In  fact,  but  two  In- 
stances are  cited  in  which  this  claim  has 
heretofore  been  made,  and  in  both  It  was 
overruled.  The  first  was  in  State  v.  Bur- 
rows, 11  Ired.  477,  where  It  Is  said:  "There 
are  three  fatal  objections  to  the  indictment: 
(1)  Land  Is  not  Included  within  the  operation 
of  the  statute.  It  to  true,  the  words  are  very 
general:  'Money,  goods,  property  or  other 
things  of  value,'  'or  any  bank  note,  check  or 
order  for  the  payment  of  money,  etc'  But 
they  must  be  construed  with  reference  to  the 
nature  of  the  offense,  the  mischief  intended 
to  be  guarded  against,  and  the  particular 
terms  used  in  connection  with  the  general 
terms.  Larceny  at  common  law  was  confin- 
ed to  'goods  and  chattels.'  It  did  not  extend 
to  land,  because  land  could  not  be  feloniously 
taken  and  carried  away,  except  insignificant 
parcels  thereof,  and  there  was  no  mischief 
complained  of  In  that  regard."  And,  refer- 
ring to  the  fact  that  the  punishment  for  the 
offense  was  the  same  as  that  for  larceny,  it 
Is  further  said:  "Thus,  we  are  furnished 
with  a  key  whereby  to  unlock  the  meaning  of 
the  statute.  It  was  Justly  considered  as 
great  a  mischief  to  be  defrauded  of  property 
by  means  of  a  forged  or  counterfeit  paper, 
etc.,  as  to  be  deprived  of  it  by  means  of  a 
felonious  taking  and  carrying  away,  and  the 
object  was  to  extend  the  principle  to  cases ' 
where  property  was  obtained  in  this  fraudu- 
lent manner.  •  •  •  It  may  be  that  'other 
things  of  value'  was  Inserted  to  Include  com, 
wheat,  etc.,  growing  and  standing  ungather- 
ed;  but  It  would  be  a  strained  construction 
to  make  It  include  the  very  land,  for  that  is 
not  the  subject  of  larceny  at  common  law, 
and  as  extended  by  the  statute.  It  would  be 
to  make  the  corollary  or  sequent  embrace  a 
subject  not  embraced  by  the  original  propo- 
sition, which  Is  bad  logic  as  well  as  bad  law." 
The  other  Instance  arose  in  Com.  v.  Wood- 
run,  4  Pa.  Law  J.  862,  where,  discussing  the 
sufficiency  of  an  indictment  for  cheating  In  a 
real-estate  transaction.  It  Is  said:  "There  Is 
another  objection  to  this  bill  of  indictment, 
which  to  my  mind  is  equally  fataL  The  sub- 
ject-matter of  the  charge  laid  in  it  to  land, 
and  the  title  to  it.  Does  not  the  same  reason 
apply  against  making  real  estate  the  subject 
of  a  criminal  charge  for  depriving  Its  owner 
of  It  by  cheating,  as  applies  against  making 
land,  or  any  portion  of  it,  the  subject  of  lar- 
ceny? In  both  cases  It  is  the  mobility  of  the 
article  obtained  which  makes  the  transaction 
a  public  evil,  as  It  enables  the  offender  to 
remove  or  conceal  the  property  from  its  own- 
er, with  himself  from  public  Justice.  And  it 
strikes  me  as  nugatory  to  prepare  a  penalty 
for  obtaining  property  which  the  offender 
cannot  pass  If  obtained  by  fraud,  and  which 
he  cannot  remove  from  its  actual  location. 
In  all  legislation  against  obtaining  property 
by  false  tokens  or  cheats,  the  obtaining  real 
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estate  thereby,  I  believe,  has  never  been 
made  the  subject  of  criminal  charge  and  pun- 
ishment" 

Speaking  of  this  offense.  In  Whart  Cr. 
Law,  at  section  1195,  It  Is  said:  "As  will  be 
hereafter  seen,  under  the  statutes,  as  flrst 
drafted,  only  larcenous  property  Is  protected. 
By  the  statutes  aow  existing  In  most  Juris- 
dictions this  limit  is  obliterated,  and  the  ob- 
taining by  false  pretenses  both  of  laud  and 
of  written  securities  Is  made  Indictable." 
But  to  the  point  that  land  is  now  the  subject 
of  the  offense,  the  single  authority  cited  Is 
State  V.  Burrows,  from  11  Ired.,  above  cited 
and  quoted  from,  which,  as  will  be  noted, 
holds  directly  to  the  contrary.  Later  on,  at 
section  1204,  the  same  work  again  adverts  to 
the  point  in  this  wise:  "As  we  have  seen, 
property  not  larcenous  was  not  at  first  cov- 
ered by  the  statutes,  and  hence  the  words 
•money,'  'goods,'  'property,'  have  been  held 
not  to  include  •  •  •  land."  Here,  curi- 
ously enough,  to  support  this  suggestion  Is 
again  cited  the  same  case  of  State  v.  Bur- 
rows. It  will  be  thus  observed  that  this  case 
is  cited  as  supporting  directly  opposite  views 
of  the  same  question,— an  Inflrralty  under 
which  that  case  can  in  no  manner  be  said  to 
rest,  and  the  implied  suggestion  of  which 
was  no  doubt  the  result  of  the  merest  mis- 
take or  Inadvertence  on  the  part  of  the  emi- 
nent writer  or  his  reviser.  In  this  Immedi- 
ate connection,  however.  It  is  further  said, 
"It  Is  otherwise,  however,  by  special  stat- 
utes, in  most  Jurisdictions."  In  view  of  what 
precedes  it,  this  language  Is,  we  think,  am- 
biguous, and  liable  to  be  misapprehended. 
If  by  It  the  writer  Intended  thereby  to  reaf- 
firm the  idea  previously  suggested,  that  the 
offense  is  now  held  to  include  land  as  one  of 
its  subjects,  his  authorities  do  not  support 
him.  The  only  cases  cited  to  sustain  the  text 
are  two,— one  the  case  of  State  v.  Snyder, 
supra,  which  Is  simply  to  the  effect  that  the 
statute  included  the  fraudulent  obtaining  of 
board  and  lodj^^ing;  and  the  other  is  that  of 
Reg.  V.  Burton,  54  Law  T.  R.  (N.  S.)  765, 
where  it  was  held  that  one  was  properly  con- 
victed under  the  statute  for  false  representa- 
tions made  to  obtain  food.  To  this  extent.  It 
may  be,  our  own  statute  would  go.  Its  ex- 
act limitations  In  th.it  respect  are  not  Involv- ' 
ed,  and  need  not  be  determined.  But  from  a 
consideration  of  its  language,  and  an  exam- 
ination and  review  of  all  the  authorities  that 
have  come  to  our  attention,  either  from  the 
briefs,  or  as  a  result  of  our  own  search,  we 
are  satisfied  that  it  was  not  intended  that  the 
offense  as  there  defined  should  take  so  wide 
a  departure  from  Its  universally  accepted 
scope,  as  theretofore  limited  and  understood, 
as  would  be  required  to  Include  the  facts 
upon  which  this  charge  is  laid.  As  suggest- 
ed In  State  v.  Burrows,  supra,  the  very  lan- 
guage of  our  statute  furnishes  us  a  key  to  Its 
Intended  limitation.  In  providing  that  the  of- 
fense shall  be  "pnnisbable  in  the  same  man- 
ner and  to  the  same  extent  as  for  larceny  of 


the  money  or  property  w>  received."  Since 
real  estate  Is  not  the  subject  of  larceny,  thi» 
language  would  be  meaningless,  in  attempt- 
ing to  apply  it  to  the  facts  alleged  in  the  In- 
formation.   The  Judgment  is  aflSrmed. 


We   concur: 
SON,  J. 


6AROUTTB,   J.;    HABRI- 


ai4  Cal.  447) 

UVB-STOCK  GAZBTTB.PUB.  CO.  v. 

UNION  STOCK-YARD  CO,  et  sL 

(S.  F.  184.) 

(Supreme  Court  of  California.     Oct  A,  1896.) 

Nbw  Triai^—Pr actios— Riplivin—D ah  aobs. 

1.  Under  Code  Civ.  Proc.  i  648,  requiring,  on 
motion  for  a  new  trial  on  the  ground  of  the  in- 
snflSciency  of  the  evidence,  that  the  objection 
must  specify  the  particulars  in  which  aach  evi- 
dence ia  insufficient  a  bill  of  exceptions  to  a  de- 
cision denying  a  recovery  of  damages  for  the 
detention  of  property,  setting  out  the  evidence  on 
the  issne  of  damages,  and  alleging  as  the  pai^ 
ticuiars  wherein  the  evidence  ia  insufficient  that 
"ihe  real  question  liefore  the  court  being  a  qnee- 
tlon  of  damages  claimed  by  plaintiff  for  the 
wrongful  detention  of  his  property,  and  the  evi- 
dence being  wholly  undisputed  and  uncontradict- 
ed as  to  the  damage,  the  decision  of  the  court 
should  have  been  for  such  an  amount  as  would 
compensate  the  plaintiff,"  is  sufficient  to  sustain 
the  granting  of  a  new  trial. 

2.  Plaintiff  is  entitled  to  recover  his  actual 
damages  for  the  wrongful  detention  of  bis  prop- 
erty, without  proving  oppression,  fraud,  or  nuu- 
ice  on  defendant's  pcu^ 

Department  2.  Appeal  from  superior  court 
city  and  county  of  San  Franelseo;  Charles  W. 
Slack,  Judge. 

Action  by  the  Llve-Stock  Gazette  Publish- 
ing Company  against  the  Union  Stock- Yard 
Company  and  others.  There  was  a  Judgment 
for  plaintiff,  and  from  an  order  granting  It  a 
new  .trial  defendants  appeaL    Affirmed. 

Lloyd  &  Wood,  for  appellants.  F.  Wm. 
Beade,  for  respondent 

PER  CURIAM.  This  la  an  action  to  re- 
cover the  possession  ot  value  of  certain  per- 
sonal property  alleged  to  be  wrongfully  de- 
tained by  defendants,  and  damages  for  Its 
detenUon.  The  court  below  found,  among 
other  things,  as  follows:  That  the  plaintiff 
was  the  owner  and  entitled  to  the  possession 
of  the  property  described  In  the  complaint 
and  that  the  defendants  unlawfully  with- 
held the  same  from  the  plaintiff;  "that  the 
value  of  said  property  is  seven  hundred  and 
fifty  dollars;"  "that  the  plainUff  has  not 
suffered  any  damage  by  reason  of  the  de- 
tention of  said  personal  property  by  the  de- 
fendants, nor  have  the  defendants  been  guilty 
of  oppression  or  fraud  or  malice."  And  as 
conclusions  of  law  the  court  found  "that  the 
plaintiff  Is  entitled  to  the  possession  of  all  the 
personal  property  described  In  the  complaint 
if  a  delivery  thereof  can  be  had,  or  the  value 
thereof,  viz.  the  sum  of  seven  hundred  and 
fifty  dolhirs.  In  case  a  delivery  cannot  be  had, 
with  costs  of  suit"  Judgment  was  accord- 
ingly so  entered,  and  In  due  time  the  plain- 
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tut  moTed  for  a  new  trial  upon  tbe  ground  of 
the  insufSclency  of  tbe  evidence  to  Justify 
the  declaloD.  The  motion  vna  made  upon  a 
blU  of  exceptions,  which  stated  that  "npon 
the  trial  of  said  cause  the  following  evi- 
dence was  submitted  to  the  court,  and  which 
was  all  the  evidence  ofTered  or  introduced  up- 
on tbe  matter,  or  relevant  to  the  Issue  of  dam- 
ages claimed  to  have  been  suffered  by  plain- 
tur."  There  was  then  set  out  the  testimony  of 
■ix  witnesses,  which  tended  to  show  that  the 
plaintiff  bad  been  damaged  by  the  detention 
in  a  very  considerable  sum.  Following  this 
evidence  was  a  specification  of  the  particulars 
wherein  the  evidence  Is  Insufficient  to  Justify 
the  dedsion,  as  follows:  "Tbe  real  question 
before  the  court  being  a  question  of  damages 
claimed  by  plaintiff  for  the  wrongful  deten- 
tion of  Its  property,  and  tbe  evidence  being 
wholly  undisputed  and  uncontradicted  as  to 
the  damage,  the  decision  of  the  court  should 
have  been  for  such  an  amount  as  would  com- 
pensate the  plaintiff."  Tbe  motion  was  heard 
by  the  successor  of  the  Judge  who  tried  the 
case,  and  granted  "upon  the  ground  that  the 
evidence  is  insufficient  to  Justify  the  de- 
cision." From  that  order  the  defendants  ap- 
peal. 

Tbe  only  point  made  for  a  reversal  Is  that 
the  spccitication  was  insufficient  to  meet  the 
requirements  of  the  statute,  and  the  order  of 
tbe  court  was  therefore  unauthorized.  Un- 
der our  statute,  a  motion  for  new  trial  may 
be  made  upon  a  blU  of  exceptions  or  a  state- 
ment of  the  case.  Code  Olv.  Proc  |  648. 
And  It  Is  provided  as  to  bills  of  exceptions 
that  "no  particular  form  of  exception  Is  re- 
quired, but  when  the  exception  is  to  the  ver- 
dict or  decision,  npon  the  ground  of  tbe  In- 
sufficiency of  tbe  evidence  to  Justify  it,  the 
objection  must  specify  the  particulars  in 
which  such  evidence  Is  alleged  to  be  insuffi- 
cient." We  think  that  under  the  circumstan- 
ces of  this  case  the  specification  should  be 
held  sufficient  The  bill  of  exceptions  ex- 
pressly shows  that  the  only  question  to  be 
raised  on  tbe  motitni  for  a  new  trial  was  as  to 
whether  or  not  plaintiff  was  entitled,  under 
tbe  evidence,  to  damages  for  the  detention  of 
the  property.  The  bill  includes  all  the  evi- 
dence bearing  on  that  question;  and  the 
specification  points  to  the  sole  question  pro- 
fessedly Involved  in  the  motion,  and  directs 
attention  to  that  point,  so  that  the  opposite 
party  mlKht  see  that  all  the  evidence  bear- 
ing on  tbe  issue,  and  proper  to  be  considered 
by  the  court,  was  set  forth  in  the  bill.  Mc- 
Cullough  V.  Clark,  41  CaL  804;  Eddelbuttel 
V.  Durrell,  55  CaL  279;  Newell  v,  Desmond, 
63  Gal.  242;  Tromans  v.  Mahlman,  02  CaL  5, 
27  Pac.  1004,  and  28  Pac.  670.  We  certainly 
think  the  specification  sufficient  in  the  case 
at  bar,  where  tbe  court  made  an  order  grant- 
ing the  motion  for  a  new  trial,  and  all  in- 
tendments are  in  support  of  the  correctness 
of  that  order;  and  we  may  Justly  presume, 
from  the  facts  appearing  on  the  face  of  the 
record,  that  the  only  issAe  raised  by  the  mo- 


tion was  fairly  and  fully  presented  to  tbe 

consideration  of  the  court 

It  was  not  necessary  for  the  plaintiff  to 
prove  oppression,  fraud,  or  malice.  Under 
such  proof  he  might  have  been  awarded  ex- 
emplary damages  (Olv.  Code^  f  8204),  but 
without  It  he  was  entitled  to  such  damages 
as  would  compensate  him  for  all  the  detri- 
ment proximately  caused  by  the  wrong  com- 
plained of  (Id.  i  3333).  The  order  appealed 
from  la  affirmed. 


(5  CkL  Unr«p.  4C» 
VENTURA  &  OJAI  VAI*  RT.  CO.  T. 
COLLINS.     (L.  A  232.)' 
(Supreme  Court  at  CSallfomla.     Oct  8,  1886.) 
Stock  BnascRtprioK— CoiraTRDOTiON— PLiADiiro. 

1.  A  complaint  on  a  stock  subscription  is  not 
Inconsistent  becacse  alleging  that  defendant,  by 
hia  Bubecriptlon,  a^eed  to  pay  a  certain  amount 
"when  and  as  it  might  be  demanded,"  while  this 
promise  is  not  expressed,  but  merely  implied.  In 
the  subacription  set  out  aa  an  exhibit 

2.  In  a  stock  aubscription,  by  which  the  sub- 
scribers agreed  "to  take  the  number  of  shares 
set  opposite  our  names  respectively,  and  thereon 
to  pay  the  amount  In  cash  named,  to  wit  ten  per 
cent  of  the  amount  of  stock  by  us  anbscribed,  to 
B.,  treasurer  of  aaid  corporation,"  opposite  the 
name  of  each  subscriber,  under  the  words 
"Stock  Subacribed,"  was  written  "$2,000,"  and 
under  the  words  "Amount  of  Cash"  was  writ- 
ten "$200  pd."  Bdd,  that  the  obligation  on  the 
subscription  was  not  limited  to  the  $200,  but 
this  amount  was  to  be  paid  contempcraneonaly 
with  the  aubscription,  and  the  balance  on  call. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  the  Ventura  &  OJal  Valley  RaU- 
way  Company  against  J.  S.  Oollina.  Judgment 
for   plaintiff.     Defendant   appeals.     Affirmed. 

Blackstock  &  Swing,  for  appellant  Barnes 
&  Selby,  for  respondent 

VANCLIEF,  G.  The  pUUntlff  la  a  corpora- 
tion organized  in  accordance  with  the  laws  of 
this  state  for  the  purpose  of  constructing  and 
operating  a  railroad  in  this  state.  Its  capital 
stoc^,  as  fixed  by  its  articles  of  incorporation, 
is  $250,000,  divided  into  2,500  shares  of  $100 
each,  of  which  shares  only  260  had  been  sub- 
scribed prior  to  tbe  commencement  of  this  ac- 
tion, and  200  of  which  were  subscribed  prior  to 
tbe  incorporation.  Subsequent  to  the  incor- 
poration. In  June,  1892,  tbe  defendant  subscrib- 
ed for  20  shares  at  tbe  price  of  $2,000,  and  at 
the  same  time  paid  to  plaintiff  10  per  cent  of 
the  par  value  thereof,  and  on  June  IS,  1893, 
paid  a  call  of  tbe  corporation  for  an  additional 
10  per  cent  of  tbe  subscription,  and  on  July 
13,  1893,  paid  another  call  for  10  per  cent.; 
said  payments  aggregating  $600.  On  June  6. 
1805,  the  corporation  made  another  call  on  all 
tbe  subscribers  for  40  per  cent  of  their  sub- 
scriptions, tbe  defendant's  proportion  of  which 
was  $800.  The  defendant  refused  to  pay  this 
last  call,  and  thereupon  this  action  was  com- 
menced to  enforce  payment  thereof.  The  de- 
fendant's demurrer  to  tiM  complalut  haTing 
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been  oremded,  and  he  having  declined  to  an- 
•wer  the  complain^.  Judgment  was  rendered 
against  him  for  said  snm  of  $800,  with  interest 
and  costs.  Defendant  brings  this  appeal  from 
the  Judgment,  upon  the  Judgment  roll,  and  asks 
a  reversal  of  the  Judgment  on  the  alleged 
ground  that  the  court  erred  in  overruling  his 
demurrer. 

The  alleged  grounds  of  the  demurrer  are  that 
the  complaint  Is  ambiguous  and  uncertain,  and 
that  It  does  not.  state  a  cause  of  action.  In 
addition  to  the  facts  above  stated  the  complaint 
contains  the  following  allegations:  "(4)  That 
prior  to  the  Incorpomtion  of  the  plaintiff  cor- 
poration there  was  actually  subscribed  to  its 
capital  stock  for  each  ipUe  of  the  contemplated 
work  proposed  by  said  corporation  $1,000  per 
mile,  to  wit,  two  hundred  shares  of  stock  of 
the  corporation  of  the  par  value  of  $100  each, 
aggregating  $20,000,  and  thereon  there  was 
paid  for  the  benefit  of  the  corporation,  to  a 
treasurer  elected  by  the  subscribers,  ten  per 
cent,  of  the  amount  subscribed,  the  agreement 
for  which  Is  more  fully  set  forth  In  a  copy  of 
the  original  agreement  attached  to  this  com- 
plaint, and  marked  'Exhibit  A,'  reference  be- 
ing thereto  had.  (5)  That  thereafter,  and  sub- 
sequent to  the  incorporation  of  the  plaintiff,  to 
wit,  on  or  about  the  Ist  day  of  June,  1892, 
defendant  herein  subscribed  and  agreed  to  take 
twenty  shares  of  the  capital  stock  of  said  plain- 
tiff corporation,  and  then  and  there  agreed  to 
pay  for  the  same  the  sum  of  $2,000,  when  and 
.as  It  might  be  demanded  by  said  plaintiff,  a 
copy  of  his  (defendant's)  subscription  to  the 
capital  stock  of  plaintiff  corporation  being  here- 
to annexed,  and  marked  'Exhibit  A';  and  that 
said  defendant,  pursuant  to  said  subscription, 
thereupon  and  thereafter  became  and  was,  and 
ever  since  then  has  been  and  now  Is,  a  stock- 
bolder  of  plaintiff  corporation,  holding  and 
owning  ttventy  shares  of  the  capital  stock  of 
plaintiff  corporation  of  the  par  value  of  $100 
each;  that  said  defendant  has  not  paid  the  said 
sum  of  $2,000,  or  any  part  thereof,  except  as 
herelnbelow  stated,  though  often  requested  so 
to  do  by  the  plaintiff."  "(8)  That  hi  the  man- 
agement of  Its  business  operations  and  In  the 
construction  of  Its  railroad  this  corporation  ex- 
pended about  $16,000,  and  therein  and  for  its 
said  purposes  purchased  material,  and  agreed 
to  pay  for  the  same,  and  borrowed  money,  and 
that  the  aggregate  of  its  said  obligations  was 
about  $10,500  over  and  above  the  aggregate  of 
amounts  received  by  It  from  Its  stockholders. 
That  to  provide  the  funds  to  pay  the  indebted- 
ness of  said  corporation  so  created  In  and  about 
Its  bushiess  and  In  and  about  Jthe  construction 
of  its  railroad  as  hereinbefore  stated,  plaintiff 
corporation  herein  demnndcd  from  each  and  all 
<»f  the  subscribers  to  its  capital  stock  and  stock- 
holders an  additional  p.iyment  of  forty  per 
cent  of  the  amoimt  of  their  several  subscrip- 
tions respectively.  (9)  That  on  or  about  the 
6th  day  of  June,  1895,  plaintiff  herein  demand- 
ed from  defendant  the  payment  of  the  sum 
Of  $800,  being  said  forty  per  cent  of  the 
amount  of  the  capital  stock  for  which  defend- 


ant had  subscribed,  u  hereinbefore  stated,  and 
had  agreed  to  pay,  and  forty  per  cent  of  the 
par  value  of  the  stock  of  the  plaintiff  corpora- 
tion then  held  and  owned  by  defendant  (10> 
That  said  defendant  refused  to  iiay  said  sum 
of  $800,  so  demanded  by  plaintiff  herein,  a; 
any  part  thereof,  and  still  refuses  to  pay  the 
same,  or  any  part  thereof,  though  often  re- 
quested so  to  do  by  plabitlff  herehL" 

The  following  Is  a  copy  of  Exhibit  A,  re- 
ferred to  in  the  above: 

"Exhibit  A.  Agreement 
"Whereas,  for  the  development  of  the  ma- 
terial Interest  of  the  town  of  San  Buenaven- 
tura and  the  territory  embraced  within  the 
Ranches  Santa  Ana  and  OJal,  it  is  deemed 
necessary  to  have  railway  communication  in 
and  between  said  town  and  territory,  and  in 
the  nature  of  a  street  railway;  and  whereas, 
a  local  corporation  can  best  attain  such  ob- 
ject: Now,  therefore,  we,  the  undersigned, 
hereby  agree  to  and  with  each  other  that  we 
will  together  form  a  corporation  to  be  known 
as  the  Ventura  Railway  Company,  having  all 
the  corporate  powers  that  may  be  deemed 
necessary  qi  appropriate  in  the  premises. 
We  further  agree  that  we  will  subscribe  to 
the  capital  stock  of  said  corporation  in  and 
at  Its  organization  the  siuu  severally  set  by 
118  opposite  our  respective  names,  and  there- 
on pay  in  cash  ten  per  cent  in  accordance 
with  the  law  regulatiug  the  formation  of 
railway  corporations,  and  upon  the  subscrip- 
tion hereto  of  not  less  than  $20,000;  that  such 
corporation  shall  be  formed  by  the  subscrlt)- 
ers  hereto  for  the  purposes  suggested  herein. 

Sabscribers.  Stock  Amount  of 

Subscribed.  Cash. 

W.  S.  Chaffee $2,000  $200  Pd. 

Richard  Robinson  ..        2,000  200  Pd. 

Joseph  Hobart  .....         1.000  100  Pd. 

E.  P.  Foster 2,000  200  Pd. 

K.  P.  Grant 2.000  200  Pd. 

B.  8.  Hall 2,000  200Pd. 

J.  K.  Gries 2,000  200  Pd. 

G.  W.  Chrisman....        .'J.OflO  200 Pd. 

W.  H.  Wilde li.OOO  200  Pd. 

A.  D.  Barnard 2,000  200  Pd. 

A.  Bemheim 1,000  100  Pd. 

"Whereas,  under  and  pursuant  to  the  fore- 
going agreement  and  subscription,  there  was 
Incorporated  the  Ventura  &  OJal  Valley  Rail- 
way Company,  to  the  capital  stock  of  which 
there  was  subscribed  the  amounts  above 
named  by  the  parties  named  respectively: 
Now,  therefore,  we,  the  undersigned,  sub- 
scribe and  agree  to  take  the  number  of  shares 
set  opposite  our  names,  respectively,  and 
thereon  pay  the  amount  in  cash  named,  to 
wit  ten  per  cent  of  the  amount  of  stock  by 
us  subscribed,  to  A.  Bemheim,  treasurer  of 
said  corporation: 

Subscribers.  Stock  Amount  of 

Subscribed.  Cash. 

J.  S.   Collins $2,000  $200  Pd. 

F.  Hartman 2.000  200  Pd. 

J.  R.  Thorpe 2,000  aOOPd." 

1.  Counsel  for  appellant  contend  that  the 
averment  in  the  fifth  paragraph  of  the  coa- 
plaint  that  the  defoidant,  by  hla  auBscrlp- 


Digitized  by 


Google 


CaL) 


VENTURA  &  OJAI  VAL.  RY.  CO.  c.  COLLINS. 


289 


Hon,  agreed  to  pay  the  sum  of  $2,000  "when 
and  as  it  might  be  demanded,"  is  inconsist- 
ent with  the  subscription  itself,  as  exhibited 
and  made  a  part  of  the  complaint,  because, 
they  say,  there  is  no  express  promise  of  Col- 
lins, Hartman,  and  Thorpe,  who  subscribed 
after  the  incorporation,  to  pay  more  than  10 
per  cent  of  the  $2,000  subscribed  by  each  of 
them.  The  pleader  evidently  attempted  to 
state  the  subscription  contract  according  to 
Its  legal  effect;  and,  If  he  did  so,  the  alleged 
Inconsistency  does  not  exist.  The  only  ques- 
tion, therefore,- to  be  considered  is  one  of  con- 
struction of  the  subscription  agreement. 
Read  in  the  light  of  the  circumstances  al- 
leged In  the  complaint,  I  thinlc  the  subscrip- 
tion agreement  Implies  a  promise  to  pay  the 
full  sum  subscribed  upon  such  demands  or 
calls  as  should  be  made  therefor  by  the  cor- 
I>oration;  and  surely  whatever  Is  implied  in 
an  agreement,  though  not  expressed,  may 
consistently  and  properly  be  alleged  in  a  com- 
plaint upon  such  agreement.  A  subscriber 
for  stoctc  is  one  who  has  entered  into  an  ex- 
press contract  to  take  a  certain  definite  num- 
ber of  shares  of  the  original  issue  of  stock. 
Cook,  Stock,  Stockh.  &  Corp.  Law,  §  10,  and 
notes.  "The  contract  of  subscription  for 
shares  of  stock  In  an  incorporated  company 
may  be  entered  into  In  various  ways.  When- 
ever an  Intent  to  become  a  subscriber  is  man- 
ifested, the  courts  incline,  without  particular 
reference  to  formality,  to  hold  that  the  con- 
tract of  subscription  subsists.  ♦  •  ♦  Form- 
al rules  are,  for  the  most  part,  disregarded." 
Id.  i  52,  and  notes.  "A  subscription  for 
shares  implies  a  promise  to  pay  for  them,  and 
this  promise  sustains  an  action  to  collect, 
without  proof  of  any  particular  considera- 
tion. This  rule  of  law  is  sustained  by  the 
great  weight  of  authority.  The  signing  of 
the  subscription  paper  Is  an  implied  promise 
to  pay  the  subscription."  Id.  §  71.-  "As  a 
general  rule,  a  call  must  be  made  in  order  to 
render  a  subscription,  or  any  part  thereof,  due 
and  payable  to  the  corporation.  A  contract 
of  subscription,  unlUie  other  contracts  to  pay, 
money,  is  a  promise  to  pay;  but,  by  implica- 
tion of  law,  the  payment  Is  to  be  only  at  such 
times  and  In  such  part  payments  as  may  be 
designated  by  the  corporate  authorities  In  a 
formal  declaration  known  as  a  'call.'  In 
other  words,  the  subscription  is  a  debt  pay- 
able at  a  future  time.  The  time  when  It 
shall  be  paid  is  indefinite  until  fixed  by  a 
call."  Id.  §  105,  and  notes.  The  subscrip- 
tion under  consideration  Is  an  agreement  "to 
take  the  number  of  shares  set  opposite  our 
names,  respectively,  and  thereon  to  pay  the 
amount  in  cash  named,  to  wit,  ten  per  cent 
of  the  amount  of  stock  by  us  subscribed,  to 
A.  Bemhelm,  treasurer  of  said  corporation." 
The  amount  in  cash  named  is  $2,000,  set  op- 
posite the  name  of  the  defendant.  It  seems 
manifest  that  it  was  not  intended  by  the 
phrase  imder  the  videlicet  to  limit  the  $2,000 
v.46P.no.4— 19 


obligation  to  10  per  cent,  of  that  sum.  The 
10  per  cent,  mentioned  was  evidently  intend- 
ed to  designate  merely  that  portion  of  $2,000 
which  was  to  be  paid  contemporaneously 
with  the  subscription.  Indeed,  this  construc- 
tion was  practically  given  it  by  the  acts  of 
the  defendant  In  voluntarily  paying  two  ad- 
ditional calls  of  10  per  cent  each,  long  after 
the  subscription,  and  is  the  only  construction 
which  gives  effect  to  all  the  language  of  the 
contract  The  construction  contended  for  by 
counsel  for  appellant  would  make  the  clause 
under  the  videlicet  repugnant  to  that  which 
precedes  It,  which  Is  not  allowable  in  constru- 
ing a  contract  if  it  can  be  avoided  consistent- 
ly with  the  apparent  object  of  the  contract 
and  the  Intent  of  the  parties,  which  object 
and  intent  are  to  be  ascertained  by  a  view 
of  all  parts  of  the  contract  in  connection  with 
the  circumstances  under  which  It  was  made, 
and  the  subsequent  acts  of  the  parties  tend- 
ing to  show  how  they  understood  it.  Even 
in  pleading,  where  the  office  and  effect  of  the 
videlicet  has  been  somewhat  diverse,  it  was 
never  allowed  an  effect  repugnant  to  that 
which  it  purported  to  explain  or  define.  Am. 
&  Kng.  Knc.  Law,  and  authorities  cited.  That 
which  the  videlicet  clause  is  said  to  qualify 
and  define  in  this  case  Is  perfectly  explicit 
and  could  not  have  been  made  more  so  by 
definition  or  explanation.  Even  on  the  face 
of  the  instrument  and  exclusive  of  the  cir- 
cumstances and  subsequent  acts  of  the  par- 
tics,  it  is  apparent  that  the  parties  did  not 
Intend  to  say  that  the  agreement  to  pay  $2,- 
000  meant  the  payment  of  only  10  per  cent, 
of  that  sum,  but  only  that  10  per  cent,  was 
to  be  paid  at  the  time  of  the  subscription;  and 
this  intent  Is  satisfactorily  verified  by  the 
subsequent  acts  of  the  parties  in  accordance 
therewith. 

2.  It  is  claimed  by  appellant  that  the  com- 
plaint Is  ambiguous  and  uncertain  as  to 
whether  the  action  is  founded  upon  the  sub- 
scription agreement  or  upon  the  statutory  lia- 
bility of  a  stockholder  to  the  creditors  of  the 
corporation.  But  I  perceive  no  ambiguity 
nor  uncertainty  in  this  respect.  The  action 
Is  brought  by  the  corporation,  and  not  by  a 
creditor  thereof,  and  imequivocally  counts 
upon  defendant's  subscription  to  the  capital 
stock  of  the  corporation. 

3.  It  Is  claimed  that  the  complaint  does  not 
state  a  cause  of  action  for  the  same  reasons 
that  It  Is  said  to  be  ambiguous  and  uncertain, 
and  no  other  reason  Is  specified  by  coimsel. 
These  reasons  having  been  disposed  of,  no 
further  consideration  of  this  ground  of  de- 
murrer is  necessary.  I  think  the  judgment 
should  be  affirmed. 

We  concur:    SBARLS,  0.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 
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(lU  Cal.  396) 

LANE  ▼.  TURNER,     (S.  F,  151.) 
(Supreme  Court  of  California.     Sept.  28,  1896.) 
Sai.8— Action  fob  Price— Scfpicienoi  of  Evi- 

OKXCB— COUNTEKCLA.IH— [NTERXST. 

1.  Tlte  fact  that  goods  Bold  are  charged  on 
the  seller's  books  to  another  than  the  one  to 
whom  they  are  delivered  is  not  conclnsiTe  evi- 
dence that  such  other  was  the  real  purchaser, 
but  is  open  to  explanation. 

2.  Where  one  of  two  partners  in  farming  oper- 
ations, who  was  to  furnish,  as  his  contribution 
to  the  expense  of  plowing  and  seeding  the  land, 
seed  and  feed,  the  value  of  which  was  not  to  ex- 
ceed $1,500,  furnished  seed  and  feed  to  a  greater 
amount,  and  brought  assumpsit  against  his  co- 
partner for  the  value  of  the  excess,  items  of  In- 
debtedness of  plaintiff  to  defendant,  arising  out 
-of  the  partnership  transactions  between  them, 
which  were  mere  unadjusted  claims  which  might 
be  the  subject  of  an  accounting,  did  not  consti- 
tute proper  counterclaims. 

3.  A  vendee  of  goods  is  entitled  to  interest 
from  the  time  of  filing  his  complaint,  in  an  ac- 
tion for  the  price,  in  the  absence  of  an  agreement 
to  pay  the  account  at  a  specified  date. 

Department  1.  Appeal  from  superior  court, 
San  Jcraquln  county;  W.  B.  Greene,  Judge. 

Action  by  Frank  B.  Lane  against  R.  M. 
Turner  for  goods  sold  and  delivered  to  de- 
fendant, and  for  money  paid  as  freight  an 
the  same,  by  plaintiff.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Modified. 

Freeman  &  Bates,  for  appellant.  J.  H.  & 
J.  E.  Budd  and  R.  M.  Fitzgerald,  lor  respond- 
ent. 

PER  CURIAM.  Defendant  and  one  John 
Herd,  Jr.,  formed  a  co-partnership  for  the 
purpose  of  farming  a  large  tract  of  land.  A 
memorandum  of  their  contract  was  In  writ- 
ing, dated  August  20,  1801,  and  one  of  Its 
provisions  was  that  Herd,  as  his  contribu- 
tion to  the  expense  of  plowing  and  seeding 
the  land  for  the  first  year,  would  furnish  all 
seed  and  feed,  "such  feed  In  no  case  to  ex- 
ceed the  sum  of  ?1,500."  October  3,  1891, 
Herd  assigned  bis  Interest  In  said  contract  to 
Lane,  the  plaintiff,  who  was  a  grain  dealer 
at  Stockton;  such  assignment  being,  in 
tenns,  "security  lor  feed,  grain,  and  seed  fur- 
nished to  put  the  land  In."  On  October  7, 
1891,  Herd  wrote  to  defendant  a  letter  con- 
taining this  statement:  "I  arranged  on  Satur- 
day last  with  the  Lanes,  at  Stockton,  to  pro- 
vide you,  as  per  agreement,  with  the  seed 
and  feed  you  require.  Therefore  kindly 
write  them  direct,  and  they  will  forward  the 
same."  Defendant  took  the  letter  to  plain- 
tiff, who  Indorsed  thereon:  "Accepted.  Frank 
E.  Lane."  Upon  the  order  of  defendant, 
plaintiff  shipped  to  him,  before  December  31, 
1891,  feed  to  the  amount  In  value  of  ?3,- 
138.38.  The  purpose  of  this  action  Is  to  re- 
cover the  sum  of  $1,638.38,  the  excess  In 
value  of  the  feed  thus  supplied  above  that 
which  Herd  promised  to  furnish,  and  the  fur- 
ther sum  of  $121,  cash  advanced  for  freight 
on  the  same.  The  complaint  Is  in  the  ordi- 
nary form  for  the  value  of  goods  sold  and 
delivere<l,  and  for  money  paid  to  the  use  of 
defendant. 


In  his  answer,  defendant  first  denied  the  al- 
legations of  the  complaint,  and  then  in  a  sep- 
arate paragraph— numbered  4— alleged  mattera 
which,  tf  true,  showed  that  plaintiff  sold  the 
feed  and  paid  the  money  in  question  to  and 
for  Herd  only.  He  also  pleaded  as  counter- 
claims, on  Information  and  belief,  that  in 
February,  1892,  plaintiff  succeeded  to  the  in- 
terest of  Herd  In  said  partnership,  and  la  in- 
debted to  defendant  on  account  of  certain 
described  transactions  of  the  partnership; 
and,  separately,  that  plaintiff  owes  him  the 
sum  of  $52  for  boarding  one  Harry  Lane  at 
plaintiff's  request  Plaintiff  demurred  to  tlie 
answer  and  to  the  counterclaims.  The  court 
ordered  that  "the  demurrer  to  that  part  of 
the  answer  alleging  counterclaims— para- 
graphs 4  and  6— be  sustained."  At  the  trial, 
plaintiff  testified  that  he  supplied  the  feed 
upon  Turner's  order,  in  accordance  with  the 
terms  of  said  partnership  contract,  the  writ- 
ten memorandum  of  which  was  held  by  him. 
Defendant  testified  that  such  contract  had 
been  changed  by  oral  agreement  of  himself 
and  Herd,  made  before  the  assignment  by 
the  latter  of  his  Interest  thereunder  to  Lane; 
that  by  the  terms  of  such  oral  modification 
Herd  promised  to  furnish  all  the  feed,  with- 
out limitation  to  $1,500  in  amount,  as  orig- 
inally provided,  and  that  the  land  was  farm- 
ed under  the  new  contract.  These  state- 
ments were  positively  denied  by  Herd,  testi- 
fying for  plaintiff  in  rebuttal.  Judgment 
went  for  plaintiff,  and  Included  $234  for  in- 
terest on  his  demands  from  the  time  of  the 
commencement  of  the  action  .to  date  of  judg- 
ment—October 8,  1892,  to  September  5.  1894. 

The  principal  question  before  the  trial  court 
was  one  of  fact  Herd  directed  Lane  to  sup- 
ply Turner  with  the  seed  and  feed  he  ■  re- 
quired "as  per  agreement";  and  with  this  di- 
rection as  part  of  his  arrangement  with  plain- 
tiff. Turner  received-  the  goods.  The  court, 
upon  conflicting  evidence,  determined  that 
the  agreement  thus  referred  to  and  incorpo- 
rated Into  the  contract  with  plaintiff  was  the 
stipulation  of  the  original  partnership  con- 
tract, unchanged  as  claimed  by  defendant; 
consequently  defendant  was  chargeable  with 
notice  that  Herd's  credit  (or  the  feed  pro- 
cured from  plaintiff  was  limited  to  the  sum 
of  $1,500,  and  he  was  himself  liable  for  what 
he  ordered  in  excess  of  that  amount.  Civ. 
Code,  §§  2318,  2443.  The  fact  In  proof  that 
all  the  goods  were  originally  charged  against 
Herd  on  the  books  of  plaintiff  was  pertinent, 
but  not  conclusive,  evidence  in  ascertaining 
who  was  the  real  purchaser,  and  was  open  to 
explanation.     Rice  v.  Heath,  39  Cal.  609. 

It  is  said  that  the  demurrer  w.as  improp- 
erly sustained  to  paragraph  4  of  defendant's 
answer.  But  it  was  not  sustained  to  the  de- 
fensive matter  there  pleaded,  and  which  was 
really  provable  under  the  preceding  denials. 
Most  of  defendant's  evidence  at  the  trial  re- 
lated to  the  allegations  of  said  paragraph  4. 
and  It  Is  manifest  that  neither  the  court  nor 
the  parties  understood  the  ruling  on  the  de- 
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ranrrer  to  be  a  decision  tbat  those  matters 
constituted  no  defense. 

Aa  to  the  averments  of  indebtedness  of 
plaintiff  to  defendant  arising  out  of  alleged 
partnership  transactions  between  them,— 
mere  unadjusted  claims,  which  might  be  the 
subject  of  an  accounting,— it  is  not,  and  hard- 
ly could  be,  seriously  contended  that  they 
constitute  proper  counterclaims  In  this  ac- 
tion. Case  V.  Maxey,  6  Cal.  276;  Haskell  ▼. 
Moore,  29  Cal.  437.  But  the  counterclaim 
of  $52  for  boarding  Harry^  Liane  was  valid, 
and  the  demurrer  thereto  should  have  been 
overruled.  Plaintiff  concedes  this,  and  con- 
sents that  the  Judgment  be  reduced  accord- 
ingly. 

Tlie  court  properly  allowed  Interest  on 
the  plaintiff's  demands  from  the  filing  of 
the  complaint.  Civ.  Code,  $  32S7;  Insurance 
Co.  V.  Fisher,  106  Cal.  224,  39  Pac.  758.  In 
thia  case  it  was  held  that,  in  the  absence  of 
an  agreement  to  pay  at  a  specific  date  for 
goods  purchased,  the  vendor  would  be  en- 
titled to  Interest  from  the  time  of  filing  bis 
complaint,  the  court  saying:  "At  the  time 
he  commenced  the  action  bis  right  to  recover 
the  open  account  was  vested  In  him,  and  was 
capable  of  being  made  certain  by  calculation, 
and  he  was  entitled  to  recover  interest  there- 
on from  that  date."  The  superior  court  Is 
directed  to  modify  Ite  Judgment  by  deduct- 
ing therefrom  the  sum  of  1^52  as  of  its  date 
of  entry,  and,  as  so  modified,  the  Judgment 
and  order  denying  a  new  trial  are  affirmed. 


aU  Cal.  445) 

BUSWELL  T.  SOUTHERN  PAO.  CO. 

(S.  F.  494.)' 

(Supreme  Court  of  CaUfornia.     Oct  6,  1896.) 

Hailroads— Pramcoisb  to  Usb  Btrbbts  — Oon- 
STRCcrioN  OF  Statotb. 
In  Act  May  20,  1861,  authorizing  mnnld- 
paiities  to  grant  to  any  railroad  company  the  use 
of  streets  (or  the  purpose  of  reaching  an  acces- 
sible point  for  a  depot,  the  provision  that  no 
company  availing  itself  of  the  act  should  use  its 
Toad  "for  street  railroad  purposes,  or  for  the 
purpose  of  carrying  passengers  for  a  considera- 
tion from  one  point  to  another  in  the  same  city," 
was  inserted  to  prevent  competition  between  rail- 
road companies  covered  by  the  act  and  local 
street  railways,  and  not  for  the  purpose  of  giv- 
ing the  public  at  large  the  ri^ht  to  travel  free 
on  such  railroad  within  the  city  limits. 

bepartnaent  1.  Appeal  from  superior  court, 
Alameda  county;  John  Ellsworth,  Judge. 

Action  by  E.  O.  Buswell  to  compel  the 
Southern  Pacific  Company,  by  perpetual  and 
mandatory  injunction,  to  allow  all  persons  in 
the  city  of  Oakland  to  ride  on  defendant's 
trains  within  the  city  without  compensation. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.  Affirmed. 

C.  M.  Jennings  and  Thomas  V.  Cator,  for 
appellant.  Jas.  O.  Martin,  A.  A.  Moore,  and 
Foshay  Walker,  for  respondent. 

OAROUTTE,  J.  This  is  an  action  by  plain- 
tiff to  compel  defendant,  by  perpetual  and 


mandatory  injunction,  to  grant  to  aU  persons 
in  the  city  of  Oakland  the  right  to  ride  upon 
defendant's  trains  on  Seventh  street  within 
said  city  without  compensation.  Upon  the 
20th  day  of  May,  1861,  the  legislature  of  the 
state  of  California  passed  an  act  giving  the 
power  to  any  county,  city,  or  town  to  grant 
to  any  railroad  company  now  organized,  oi 
that  might  be  hereafter  organized,  under  the 
laws  of  this  state,  the  use  of  its  streets  or 
highways  which  were  necessary  to  enable  it 
to  reach  an  accessible  point  for  a  depot  in 
such  county,  city,  or  town,  or  to  pass  through 
the  same,  on  as  direct  a  route  as  possible. 
By  such  act  it  was  further  provided,  "Nor 
shall  any  railroad  company  who  may  avail 
themselves  of  the  provisions  of  this  section 
ever  use  their  road  for  street  railroad  pur- 
poses, or  for  the  purpose  of  carrying  passen- 
gers for  a  consideration  from  one  point  to 
another  In  the  same  city."  Defendant  se- 
cured from  the  city  of  Oakland  the  use  of 
Seventh  street  for  its  road,  under  this  act. 
And  the  question  now  presents  Itself,  what 
Is  the  true  construction  of  the  foregoing  pro- 
vision of  that  act?— it  being  contended  upon 
the  part  of  appellant  that  by  this  provision 
the  defendant  company  is  bound  to  allow  all 
persons  to  ride  free  upon  its  road  between 
any  and  all  points  In  the  aforesaid  city.  The 
defendant  is  forbidden  to  use  its  road  "for 
street  railroad  purposes,  or  for  the  purpose 
of  carrying  passengers  for  a  consideration 
from  ote  point  to  another"  In  the  city  of  Oak 
land.  We  are  satisfied  this  provision  was  in 
serted  in  the  act  for  the  purpose  of  prevent- 
ing competition  between  railroad  companies 
covered  by  the  act  and  local  street  railways 
within  cities,  and  was  not  enacted  for  the 
purpose  of  extending  to  the  public  at  large 
the  right  to  travel  free  upon  such  railroad 
within  the  city  boundaries.  To  forbid  the 
defendant  company  from  carrying  passen- 
gers from  one  point  to  another  in  the  city 
of  Oakland  for  a  consideration  la  not  the 
equivalent  of  a  declaration  that  the  company 
must  carry  all  passengers  between  those 
points  without  consideration.  It  would  be  a 
very  exceptional  case  which  would  invoke  a 
rule  of  construction  that  the  forbidding  of 
the  doing  of  one  thing  included  a  command 
to  do  another  thing.  If  it  had  been  intended 
to  impose  upon  this  defendant  and  others 
similarly  situated  the  burden  of  carrying 
within  the  city  limits  all  people,  without 
charge,  the  legislature  should  have,  and 
would  have,  used  more  apt  language  to  ex- 
press such  Intention.  If  It  had  been  Intended 
to  give  the  public  the  right  and  privilege 
of  riding  free  upon  the  railroads  referred  to 
In  the  act,  it  was  an  easy  matter  to  have  said 
so,  and  language  in  some  degree  apt  for  the 
purpose  would  have  been  used,  but  here  there 
18  no  such  language.  If  such  was  the  purpose 
of  the  legislature,— If  the  right  of  the  public 
to  ride  free  was  the  consideration  which  BC- 
tnated  the  city  in  granting  the  use  of  its 
street  to  the  defendant,— why  waa  anythJnji; 
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said  In  the  provision  abont  street  railroads? 
For  upon  such  constniction  they  are  totally 
foreign  to  the  qaestlon  with  which  the  legis- 
lative  mind  was  dealing.  If  the  provision 
we  have  quoted  was  Inserted  in  the  act  for 
the  benefit  of  street  railroads,  by  preventing 
competition,— as  we  thinli  is  apparent,— a  con- 
struction of  the  provision  giving  all  the  peo- 
ple the  right  to  travel  free  would  be  directly 
antagonistic  to  the  legislative  Intention,  and 
accomplish  the  very  object  the  legislature 
was  trying  to  prevent  by  the  enactment. 
Again,  it  is  Insisted  that  defendant  is  a  com- 
mon carrier,  and  as  such  is  bound  to  carry 
all  passengers  who  present  themselves;  but 
this  can  only  be  so  when  the  carrier  is  enti- 
tled to  charge  a  reasonable  compensation  for 
the  carriage.  We  are  clear  that  the  intention 
of  the  lawmaking  power  In  the  enactment  of 
this  statute  was  not  such  as  is  contended  for 
by  appellant  We  find  nothing  further  in  the 
record  demanding  our  consideration.  For 
the  foregoing  reasons  the  Judgment  is  afflr Di- 
ed. 


We   concur: 
SON,  J. 


VAN    FLEET,   J.;  HARRI- 


(U4  Cal.  418) 

HARRIS  V.  0IB6INS.     (Sac.  98.)> 
(Supreme  Court  of  California.    Oct  8,  1806.) 

CODNTT  SdPBRVISOKB — CONTRACTS. 

A  board  of  county  saperrisors,  under  Its 
power  to  supervise  the  official  conduct  of  all 
county  officers  and  direct  praeecutions  for  de- 
linquencies, may  employ  an  expert  to  examine 
the  Iiooks  and  accounts  of  county  officers. 

Department  2.  Appeal  from  superior  court, 
Modoc  county;  G.  it.  Claflln,  Judge. 

Application  by  G.  F.  Harris  for  mandamus  to 
L  W.  Glbblns.  Judgment  for  defendant  Pe- 
titioner appeals.    Reversed. 

G.  F.  Harris,  In  pro.  per.  John  E.  Raker, 
for  respondent 

McFARLAND,  J.  The  board  of  supervisors 
of  Modoc  county,  upon  the  recommendation  of 
the  grand  Jury,  employed  the  appellant  as  an 
expert  to  examine  the  books  and  accounts  of 
the  county  officers  of  said  county  at  an  agreed 
compensation  of  five  dollars  per  day.  He 
faithfully  performed  his  duties'  under  said  em- 
ployment and  made  his  report  to  the  board. 
He  duly  presented  to  said  board  his  Itemized 
claim  for  his  services,  in  the  sum  of  $105, 
which  was  the  Just  amount  due  him  under  the 
contract,  and  the  claim  was  by  said  board  reg- 
ularly approved  and  allowed.  But  the  re- 
spondent, who  is  county  auditor  of  said  coun- 
ty, refused  to  draw  his  warrant  for  said  al- 
lowed claim,  or  any  part  of  it,  whereupon 
appellant  commenced  this  proceeding  in  the  sn- 
perlor  court  to  obtain  a  writ  of  mandate  com- 
mandln:?  said  respondent  to  draw  such  war- 
rant The  case  was  submitted  in  the  court  be- 
low upon  a  demurrer  to  the  petition,  and  the 
court  rendered  Judgment  In  favor  of  respond- 

A  Rehearing  denied. 


ent  and  dismissing  the  writ   From  fbia  Judg- 
ment petitioner  appeals. 

The  only  question  involved  is  whether  or 
not  appellant's  claim  is  an  account  "legally 
chargeable  against  the  county,"  and  this  de- 
pends upon  the  solution  of  the  question,  did 
the  board  have  legal  authority  to  employ  the 
appellant  for  the  purpose  above  stated?  The 
board  of  supervisors  constitute  the  general 
governing  body  within  the  domain  of  local 
county  governmental  affairs;  and,  while  their 
Jurisdiction  is  confined  within  the  limits  mark- 
ed by  the  statuto^  law  by  which  such  Juris- 
diction Is  granted,  still  It  Includes,  not  only 
the  powers  expressly  enumerated,  but  also 
those  Implied  powers  which  are  necessary  to 
the  exercise  of  the  powers  expressly  grant- 
ed, except  in  the  instances  where  such  im- 
plied power  is  expressly  or  impliedly  prohib- 
ited. And  we  think  that  authority  to  employ 
the  appellant  for  the  purposes  set  forth  in  the 
petition  In  the  case  at  bar  is  necessarily  im- 
plied from  the  powers  specifically  given  the 
board  in  the  county  government  act  St  1893, 
p.  840  et  seq.  It  is  there  provided  (section  1) 
that  counties  "are  bodies  corporate  and  politic, 
and  as  such  have  the  powers  specified  in  this 
act  and  such  other  powers  as  are  necessarily 
Implied."  It  is  also  provided  that— speaking 
of  a  county— "Its  powers  can  only  be  exercised 
by  the  board  of  supervisors,  or  by  agents  or 
officers  acting  under  their  authority,  or  author- 
ity of  law."  Section  2.  It  Is  also  provided 
that  a  county— acting,  of  course,  through  its 
board  of  supervisors— has  power  "to  make 
such  contracts,  and  purchase  and  hold  such 
personal  property,  as  may  be  necessary  to  the 
exercise  of  its  powers."  Section  4.  It  is  fur- 
ther provided  (section  25)  that  the  board  of  su- 
pervisors shall  have  Jurisdiction  and  power  "to 
supervise  the  official  conduct  of  all  county  of- 
ficers, and  officers  of  all  districts  and  other 
subdivisions  of  the  county  charged  with  the 
assessing,  collecting,  safe-keeping,  manage- 
ment or  disbursement  of  the  public  revenue; 
see  that  they  faithfully  perform  their  duties, 
direct  prosecutions  for  delinquencies,  and 
when  necessary  require  them  to  renew  their 
official  bonds,  make  reports  and  present  their 
books  and  accounts  for  inspection,"  and  (same 
section,  eubd.  35)  "to  do  and  perform  all  other 
acts  and  things  required  by  law  not  in  this  act 
enumerated,  or  which  may  be  necessary  to  the 
full  discbarge  of  the  legislative  authority  of  the 
county  government"  The  foregoing  provisions 
of  the  lawfully  warranted  the  board  to  employ 
the  services  of  the  petitioner  In  order  to  ob- 
tain the  information  necessary  to  enable  It  to 
discharge  the  duties  enjoined  on  it  in  the  mat- 
ter of  the  supervision  of  county  officers,  direct- 
ing prosecutions  against  them  for  delinquen- 
cies, if  necessaty,  etc.  The  county  govern- 
ment act  requires  many  things  of  the  super- 
visors which  they  could  not  wholly  accom- 
plish personally,  or  do  manually  with  their 
own  hands.  It  is  difficult  to  conceive  how  a 
board  of  supervisors.  In  Its  capacity  as  a  body 
corporate  and  politic,  conid  expert  books,  or 
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be  an  expert  accountant,  and  yet  the  expert- 
Ing  of  books  seems  to  be  necessary  to  that  su- 
perrlslon  of  county  officers  which  the  law 
expressly  imposes  upon  such  board.  Power 
to  accomplish  a  certain  result,  which  evi- 
dently cannot  be  accomplished  by  the  person 
or  body  to  whom  the  power  is  granted,  with- 
oat  the  employment  of  other  agencies,  in- 
cludes the  implied  power  to  employ  su(ih  agen- 
cies; and  In  such  case,  when  the  law  does  not 
prescribe  the  means  by  which  the  result  is 
to  be  accomplished,  any  reasonable  and  suita- 
ble means  may  be  adopted.  Of  course,  a 
different  rule  applies  where,  from  the  nature  of 
the  act  to  be  done,  or  the  language  used  in 
the  grant,  it  is  apparent  either  that  the  pow- 
er is  to  be  exercised  and  the  duty  performed 
entirely  by  the  personal  exertions  of  the  olfl- 
cer  or  agent  named,  or  that  he  is  to  be  limited 
to  the  means  and  agencies  enumerated  in  the 
law  by  which  the  power  is  granted.  There 
is  nothing  in  the  decision  of  the  case  of  Modoc 
Co.  V.  Spencer,  103  Cal.  498,  37  Pac.  483, 
which  conflicts  with  the  yiews  above  express- 
ed. Indeed,  it  is  in  clear  accord  with  the 
principle  above  stated,  as  above  limited.  The 
decision  of  that  case  rested  upon  the  maxim 
"li:xpre8slo  unlus  est  exclusio  alterlus";  It  be- 
ing there  held  that,  the  cases  in  which  the 
board  of  supervisors  might  employ  counsel 
being  enumerated  in  the  statute,  power  to  em- 
ploy counsel  In  other  cases  was  Impliedly  ex- 
eluded.  The  Judgment  is  reversed,  with  dl- 
rcctiou  to  the  superior  court  to  grant  the  writ 
of  mandate  as  prayed  for  in  the  petition. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(5  Cal.  TTnrep.  476) 

HATFORD  T.  WALLACE.     (Sac.  84.) 

(Supreme  Court  of  California.     Oct.  6,  1806.) 

Praudulbst  Cosvbtances— Issolvbnt  Tkustees 

—  QciETiNO  Title  —  Who  can   Maintain 

Actios— Eqcitablb  Owner— Evidence. 

1.  Land  conveyed  to  a  father  in  trust  for  his 
minor  son,  who  pays  the  consideration  with 
money  eameci  by  himself,  or  given  to  him  by 
the  father,  who  is  then  solvent,  is  not  subject 
to  the  lien  of  subsequent  judgments  against  the 
fattier,  so  as  to  render  his  voluntary  conveyance 
of  the  land,  after  becoming  insolvent,  fraudulent 
as  to  his  creditors. 

2.  Land  which  had  been  conveyed  in  trust  for 
the  sole  use  of  the  minor  son  of  one  of  the  trus- 
tees wns,  after  the  minor  reached  his  majority, 
conveyed  by  the  joint  deed  of  the  father  and  son 
to  the  mother,  in  consideration  of  love  and  aflfec- 
tion,  the  second  trustee  not  joining  in  the  con- 
veyance. Held  that,  as  the  purpose  of  the  trust 
had  ceased  on  the  son's  becoming  of  age,  his 
equitable  title  passed  to  the  grantee,  so  far  as  to 
enable  her  to  maintain  suit  to  quiet  title  against 
ail  persons  except  the  holders  of  the  legal  title. 

3.  In  an  action  to  quiet  title,  where  defend- 
ant set  up  that  the  deed  of  plaintiff  was  made 
to  defraud  the  grantor's  creditors,  among  whom 
was  defendant,  an  offer  by  defendant  to  prove 
by  the  grantor,  on  cross-examination,  that  while 
the  latter  was  insolvent  he  sold  certain  other 
land  to  another  person  for  a  nominal  considera- 
tion, with  a  view  of  defrauding  his  creditors, 
was  properly  refused  as  not  legitimate  cross-ex- 
amination. 

4.  Error  in  renting  evidence  is  cured  by  its 
tubsequent  admission. 


Commissioners'  decision.  Department  1, 
Appeal,  from  superior  court.  Placer  county;. 
Matt.  F.  Johnson,  Judge. 

Action  by  Abbie  A.  Hayford  against  Emeline 
Wallace  to  quiet  title.  Defendant  answered, 
setting  up  that  the  conveyances  to  plaintiff  were 
fraudulent,  and  filed  a  cross  complaint  to  quiet 
title  to  the  same  lands.  A  decree  was  render- 
ed quieting  plaintiff's  title  to  one  part  of  the 
land,  and  quieting  defendant's  title  to  another 
portion,  and  both  parties  appealed  from  orders 
denying  their  motions  for  new  trials.  On  de- 
fendant's appeal.     Affirmed. 

Wallace  &  Wallace  and  Henley  &  Costello, 
for  appellant.  John  M.  Fulweller  and  Ben.  P. 
Tabor,  for  respondent. 

SEAKLS,  C.  This  is  an  action  by  Abble  A. 
Hayford  to  quiet  her  title  to  certain  parcels  of 
land  situate  m  Placer  county.  Defendant,  by 
her  answer,  denied  the  title  of  plaintiff,  and  In 
apt  terms  averred  that  the  land  was  the  prop- 
erty of  W.  B.  Hayford,  the  husband  of  plain- 
tiff, who  In  Decemlier,  1886,  was  insolvent,  and 
in  contemplation  of  insolvency,  and  for  the 
purpose  01  defrauding  his  creditors,  without 
consideration  other  than  love  and  affection,  on 
the  7th  day  of  December,  1880,  executed  a 
deed  of  conv^ance  of  certain  of  the  lands  to 
his  wife,  the  plaintiff,  and  that  afterwards,  and 
on  the  8th  day  of  November,  1889,  under  like 
circumstances,  with  a  like  intent  and  upon  a 
like  consideration,  he,  the  said  W.  B.  Hayford, 
executed  another  deed  of  conveyance  to  the 
plaintiff  of  the  remainder  of  the  land  and 
premises  in  the  complaint  described.  Plaintiff 
is  averred  to  have  bad  full  notice  of  the  facts. 
Defendant  was,  as  is  alleged,  at  the  date  of 
said  deeds  a  creditor  of  said  W.  B.  Hayford  to 
the  extent  of  more  than  $2,500.  Other  facts 
tending  to  show  the  conveyances  fraudulent  are 
alleged,  but  need  not  be  noticed  here.  Defend- 
ant also  interposed  a  cross  complaint,  In  which 
she  showed  that  subsequent  to  such  conveyances 
she  procured  Judgment  against  W.  B.  Hayford 
upon  a  portion  of  the  indebtedness  due  her 
from  him,  and  issued  execution,  under  which 
a  levy  was  made  upon  such  lands,  a  sale  had, 
and  the  lands  purchased  by  her,  and  that  In 
due  time  she  received  a  sheriff's  deed  for  all  of 
said  hinds,  and  thereby  became  the  owner 
thereof,  and  prays  that  her  title  thereto  may  be 
quieted.  Plaintiff  answered  the  cross  com- 
plaint, and  denied  aU  fraud,  etc.  The  cause 
was  tried  by  the  court,  written  findings  filed, 
and  a  decree  was  entered  thereon  quieting  the 
title  of  plaintiff  to  the  parcel  of  land  descritied 
in  the  deed  of  November  8,  1880,  and  quieting 
the  title  of  defendant  to  the  parcels  of  land 
described  in  the  conveyance  of  December  7, 
1886.  Each  of  the  parties  moved  the  court  for 
a  new  trial  as  to  so  much  of  the  issues  as  were 
adverse  to  her,  and,  their  several  motions  hav- 
ing been  denied,  each  of  the  parties  has  ap- 
pealed from  the  orders.  This  case  (No.  84)  is 
on  defendant's  appeal. 

So  far  as  this  appeal  \a  concerned,  we  may 
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dismiss  consideration  of  the  deed  of  188C,  as 
the  findings  relating  thereto  are  in  favor  of  ap- 
pellant, and  she  Is  not  assailing  them.  Turn- 
Ihg  to  the  deed  of  November  8,  1889,  we  find 
the  -findings  and  conclusions  of  law  are  assailed 
by  appellant  upon  various  grounds,  the  more 
important  of  which  are:  (1)  The  deed  of  No- 
vember 8,  1889,  Is  either  void  or  voidable  for 
the  reasons:  (a)  That  the  testimony  showed 
that  W.  B.  Hayford  was  Insolvent  at  the  date 
thereof;  and  while  the  court  found  that  he  was 
Insolvent  In  December,  1886,  it  failed  to  find 
upon  the  issue  of  such  Insolvency  In  1889,  when 
the  deed  of  the  last-mentioned  date  was  ex- 
ecuted. <b)  That  the  testimony  and  findings 
show  that  W.  B.  Hayford  and  E.  W.  Moore 
held  the  property  In  trust  for  W.  M.  Hayford, 
the  son  of  W.  B.  Hayford,  and  that,  as  said 
Moore  did  not  Join  in  the  deed  to  plaintiff.  It  Is 
void  undeo  sections  800  and  870  of  our  Civil 
Code,  (c)  The  consideration  of  the  deed  Is  love 
and  affection. 

If  the  father,  W.  B.  Hayford,  held  as  a 
trustee,  the  deed  Is  void  for  want  of  proper 
execution  by  the  proper  parties.  On  the  other 
hand,  If  the  father  had  a  beneficial  Interest  In 
the  properly,  It  is  void  because  the  father  was 
In  debt,  and  could  not  make  a  voluntaiy  con- 
veyance. 

The  following  statement  of  facts,  as  found 
by  the  court,  or  illustrated  by  the  evidence. 
Is  essential  to  a  correct  understanding  of  the 
points  made  by  appellant:  On  the  17th  day 
of  May,  1882,  one  J.  R.  Johns,  being  the  own- 
er thereof,  by  grant,  bargain  and  sale  deed, 
conveyed  to  one  E.  W.  Moore  and  to  W.  B. 
Hayford,  in  trust  for  W.  M.  Hayford  (his  son, 
then  of  the  age  of,  say,  17  years)  the  tract  of 
land  in  question,  consisting  of  80  acres  of 
land.  The  consideration  of  the  deed  was 
$400,  of  which  sum  the  Infant  son  paid  one- 
half,  viz.  $200  of  his  own  money,  which  the 
evidence  shows  he  earned  by  selling  fruit, 
etc.,  at  the  railroad  depot,  Colfax,  and  which 
he  had  deposited  In  bank  at  Sacramento.  E. 
W.  Moore  paid  his  half  of  the  purchase  mon- 
ey. W.  M.  Hayford,  the  infant,  entered  into 
possession  of  the  land  so  purchased,  and  paid 
his  share  of  the  expense  of  Improving  and 
cultivating  the  same,  amounting  to  a  large 
sum  of  money.  It  Is  quite  apparent,  we 
think,  from  the  testimony,  that  the  parties 
did  not  understand  that  any  trust  relation 
existed,  except  as  to  the  undivided  half  of 
W.  M.  Hayford,  the  minor.  The  conveyance, 
however,  is  worded  In  part  as  follows:  "This 
indenture,  made  the  17th  day  of  May,  1S82, 
between  J.  K.  Johns,  of  Amador  county,  state 
of  California,  party  of  the  first  part,  and  Eli- 
sha  W.  Moore,,  of  Beaver  county,  state  of 
Pennsylvania,  and  W.  B.  Hayford,  In  trust 
for  W.  M.  Hayford,  a  minor,  parties  of  the 
second  part,  for  and  in  consideration  of  the 
sum  of  $400,  •  •  *  doth  grant,  bargain, 
sell,  and  convey  unto  the  parties  of  the  sec- 
ond part  and  their  heirs  and  assigns  for- 
ever," etc.  There  is  In  the  deed  no  other  in- 
dication of  a  trust,  save  In  the  foregoing 


quotation.  On  the  8th  day  of  November. 
1889,  the  minor,  W.  M.  Hayford,  who  was  at 
the  last-mentioned  date  24  years  of  age,  unit- 
ed with  his  father,  W.  B.  Hayford,  the  latter 
of  whom  is  described  as  'trustee,"  In  a  con- 
veyance of  the  undivided  one-half  of  the  said 
80  acres  of  land  to  the  plaintiff  herein.  Love 
and  affection  are  mentioned  as  the  considera- 
tion of  the  conveyance,  which  is  in  the  usual 
form  of  a  grant,  bargain  and  sale  deed. 
There  Is  not  In  the  pleadings  any  allegation, 
nor  was  there  any  evidence  tendmg  to  show, 
that  W.  B.- Hayford  was  Insolvent  prior  to 
1886.  The  appellant  here  was  not  a  creditor 
of  Hayford  until  1885.  When,  on  the  17th 
day  of  May,  1882,  Johns  conveyed  the  prop- 
erty In  question  to  Moore  and  W.  B.  Hayford 
lu  trust  for  W.  M.  Hayford,  a  minor,  the  ef- 
fect of  that  conveyance  was  (conceding  that 
the  whole  estate,  and  not  one-half  thereof, 
was  Intended  to  be  held  by  the  grantees  for 
the  benefit  of  the  minor,  as  claimed  by  appel- 
lant) to  vest  the  title  In  Moore  and  W.  B. 
Hayford,  for  the  sole  benefit  of  the  minor. 
Appellant  contends  that  as  the  minor  lived 
at  the  time  with  his  parents,  and  as  there 
was  no  evidence  that  W.  B.  Hayford  had  re- 
linquished his  right  to  the  earnings  of  his 
son,  the  $200  paid  by  the  latter  Is  to  be  re- 
garded as  the  money  of  the  father.  We 
think,  when  the  father  permitted  his  son  to 
engage  In  the  business  of  selling  fruit,  re- 
ceiving and  banking  the  proceeds  In  his  own 
name,  and,  without  objection,  permitted  him 
to  pjiy  It  out  as  the  consideration  for  land 
purchased  for  his  benefit,  it  was  suflSclent 
evidence  that  the  father  had  assented  to  the 
ownership  of  the  money  by  the  son,  as  found 
by  the  court.  The  question  Is  of  no  practical 
importance,  however.  In  the  determination  of 
the  case,  for  the  reason  that  W.  B.  Hayford. 
being,  so  far  as  appears,  entirely  solvent  at 
that  date  (1882),  might  with  the  utmost  pro- 
priety give  to  his  minor  son  the  modest  sum 
of  $200  to  enable  the  latter  to  purchase  land 
with  which  to  engage  in  the  fruit  and  vine- 
yard business.  In  either  aspect  of  the  case, 
then,  the  minor  son  had,  as  against  his  fa- 
ther, the  entire  beneficial  Interest  In  the  land, 
with  only  the  naked  title  In  the  father,  or  In 
the  father  and  Moore.  W.  B.  Hayford  never 
had  any  Interest  in  the  land  to  which  the  Hen 
of  appellant's  later  judgment  could  attach,  or 
which  In  1S8C,  when  he  became  Insolvent,  or 
at  any  time  thereafter,  he  could  convey  in 
fraud  of  his  creditors,  or  of  any  one  except 
his  cestui  que  trust.  A  bankrupt  may  con- 
tinue to  discharge  his  duty  as  a  trustee,  and 
tiust  property  in  his  possession  does  not  go 
to  his  assignee  or  to  his  creditors.  Perry, 
Trusts  &  Trustees,  |§  345-^8.  Under  these 
circumstances,  the  insolvency  of  said  Hay- 
ford in  1889,  when  he  united  with  his  son  in 
a  conveyance  to  the  respondent  here,  be- 
comes a  false  quantity  In  the  problem,  and  It 
was  not  necessary  to  find  thereon. 

The  deed  of  November  8,  1889,  Is  a  joint  one 
by  W.  B.  Hayford,  trustee,  and  W.  M.  Hay- 
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ford,  as  parties  of  the  first  part,  and,  in  con- 
sideration of  love  and  affection,  conveys  the 
undivided  one-half  of  the  80  acres  of  land 
theretofore,  and  since  1882,  held  In  trust  for 
W.  M.  Hayford,  to  Abblo  A.  Hayford.  her  lielrs 
and  assigns.  W.  M.  Hayford,  as  before  stat- 
ed, had  reached  his  majority.  The  entire  ob- 
ject of  the  trust,  viz.  to  hold  the  legal  title 
during  the  minority  of  said  W.  M.  Hayford, 
had  been  accomplished.  "When  the  purpose 
for  which  an  express  trust  was  created  ceases, 
the  estate  of  the  trustee  also  ceases."  Civ. 
Code,  §  871.  It  is  true,  the  naked  legal  title 
was  vested  In  W.  B.  Hayford,  or  in  him  and 
Moore.  It  Is  equally  •true  that,  as  a  rule?  two 
or  more  trustees  must  join  in  a  conveyance  of 
the  legal  title.  But  W.  M.  Hayford,  having 
at  the  date  of  his  conveyance  a  perfect  equi- 
table title,  could  convey  the  same;  and,  hav- 
ing done  so,  his  grantee,  the  respondent  here, 
became  and  Is  vested  "with  such  equitable 
title,  and  by  virtue  thereof  Is  In  a  position  to 
command  a  conveyance  of  the  legal  title,  If 
desired.  As  such  holder  of  the  equitable  title, 
respondent  is  in  a  position  to  maintain  an 
action  to  quiet  her  title  against  the  defend- 
ant and  all  persons  except  the  holders  of  the 
legal  title.  Orr  v.  Stewart,  67  Cal.  275,  7 
Pac.  693;  Smith  v.  Brannan,  13  Cat  107; 
Wilson  V.  Madison,  55  Cal.  5. 

The  alleged  error  of  the  court  in  refusing 
to  permit  defendant  to  prove  by  W.  B.  Hay- 
ford, on  cross-examination,  that  while  he  was 
insolvent,  to  wit,  on  December  3,  1880,  with  a 
view  of  defrauding,  hindering,  and  delaying 
his  creditors,  etc.,  he  sold  to  Jacob  H.  Neff 
972  acres  of  land  for  the  nominal  considera- 
tion of  $500,  cannot  be  maintained  for  the 
r<'asons:  (1)  It  was  not  legitimate  cross-exam- 
ination. (2)  For  the  reason  that  as  he  did 
not  own  any  Interest  \n  the  tract  of  land  here 
in  dispute  at  that  time,  and  had  not  for  years 
prior  to  the  time  he  is  averred  to  have  become 
Insolvent,  it  was  wholly  Irrelevant  and  imma- 
terial. (3)  And  for  the  further  reason  that  the 
court  at  a  later  period  in  the  trial  permitted 
this  very  proof.  We  recommend  that  the  or- 
der appealed  from  be  affirmed. 

We  concur:  VANCLIEF,  C;  BELCHER, 
0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed  from 
is  affirmed. 


(114  Ckl.  45$) 

GOLINSKY  et  nl.  v.  ALLISON  et  al. 
(Sae.  118.) 

(Supreme  Court  of  Caiifomla.     Oct.  7,  1800.) 

Power  of  Attounet— Ooxstrcction— Ratipica- 
Tiox  op  Act  of  Aoent. 
1.  A  power  of  attorney  to  an  agent  author- 
izing him  to  "superintend"  property  of  his  prin- 
dpals,  and  to  "preserve,  manage,  sell,  and  dis- 
pose of"  the  same,  and  to  "manage,  work,  sell, 
and  dispose  or*  other  property,  did  not  confer  au- 
thority on  the  agent  to  execute  a  promissory 
note  in  the  name  of  his  priudpais,  or  to  mortgage 


their  property  to  secure  the  same,  though  tlM 
note  was  giver  in  settlement  of  an  antecedent 
debt  contracted  by  the  agent  in  the  management 
of  the  property. 

2.  Under  the  provision  of  Civ.  Code,  i  2310, 
that  a  ratification  can  be  made  only  in  the  man- 
ner that  would  have  been  necessary  to  confer  an 
original  authority  for  the  act  ratified,  the  fact 
that  principals  made  no  objection  to  the  execu- 
tion of  a  mortgage  by  an  agent  in  their  names, 
to  secure  a  prior  indebtedness  contracted  by  the 
agent,  will  not  constitute  a  ratification  of  the 
act,  it  not  appearing  that  they  bad  luiowiedge  of 
the  fact  until  action  to  foreclose  was  brought. 

Department  1.  Appeal  from  superior  court, 
Shasta  county;    Edward  Sweeney,  Judge. 

Action  by  Gollnsky  and  others  against  Alli- 
son and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Reversed. 

C.  P.  Robinson,  L.  D.  McKisick,  and  T. 
M.  Osmont,  for  appellants.  Clay  W.  Taylor 
and  J.  Chadboume,  for  respondents. 

HARRISON,  J.  The  plaintiffs  brought  this 
action  to  foreclose  a  mortgage  upon  certain 
property— mining  claims  and  other  real  es- 
tate—situate in  the  county  of  Shasta.  The 
mortgage,  and  also  the  promissory  note  for 
which  it  was  given  as  security,  were  execut- 
ed to  the  plaintiffs  by  the  defendant  Barron 
for  himself  and  as  the  attorney  in  fact  of 
his  co-defendauts,  Allison  and  Sackett.  The 
power  of  attorney  from  Allison  and  Sackett 
to  Barron,  under  which  these  instruments 
were  executed,  gave  him  authority  "to  su- 
perintend all  our  property  in  Shasta  county, 
and  state  of  California,  known  as  the  'Sny- 
der Mine,'  and  all  other  mines  acquired  by 
us  by  purchase  or  otherwise,  and  also  all 
water  rights  and  mill  property;  and  to  pre- 
serve, manage,  sell,  and  dispose  of  any  and 
all  of  the  said  mines,  mills,  or  other  proi>- 
erty  in  such  manner  as  he  shall  deem  meet 
and  proper  and  for  our  best  interest;  and 
also  to  locate  mill  sites,  town  sites,  mining 
claims,  and  water  rights,  and  take  all  the 
necessary  legal  steps  or  proceedings  to  ac- 
complish the  same,  and  manage,  work,  sell, 
and  dispose  of  any  and  all  of  them  to  our 
best  advantage."  The  court  held  that  the  au- 
thority given  by  this  power  of  attorney  was 
sufficient  to  authorize  the  execution  of  the 
note  and  mortgage,  and  rendered  judgment 
in  favor  of  the  plaintiffs.  The  defendants 
have  appealed. 

A  power  of  attorney,  like  any  other  instru- 
ment, is  to  be  construed  according  to  the  nat- 
ural import  of  its  language;  and  the  authori- 
ty which  the  principal  has  conferred  upon 
his  agent  is  not  to  be  extended  by  implica- 
tion beyond  the  natural  and  ordinary  sig- 
nificance of  the  terms  in  which  that  au- 
thority has  been  given.  The  attorney  has 
only  such  authority  as  the  principal  has 
chosen  to  confer  upon  him,  and  one  dealing 
with  him  must  ascertain  at  his  own  risk 
whether  his  acts  will  bind  the  principal.  By 
the  above  letter  of  attorney  given  by  Alli- 
son and  Sackett  to  Barron,  be  had  authority 
to  "superintend"  the  property  of  his  princi- 
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pals,  and  to  "preserve,  manage,  sell,  and  dis- 
pose or'  the  same,  and  also  to  locate  mill 
Bites,  mining  claims,  and  water  rights,  and 
"to  manage,  work,  sell,  and  dispose  of  them." 
A  power  to  sell  and  convey  real  estate  does 
not  authorize  the  attorney  to  mortgage  it. 
Jeffrey  v.  Hursh,  49  Mich.  31,  12  N.  W.  898; 
Wood  V.  Goodridge,  6  Gush.  117;  Brown  v. 
Rouse,  93  Cal.  237,  28  Pae.  1044.  For  an  ex- 
haustive discussion  of  the  subject,  see  Gamp- 
bell  V.  Association,  163  Pa.  St.  609,  30  Atl. 
222,  224.  /"The  power  Is  not  to  be  extended 
by  construction.  The  principal  determines 
for  himself  what  authority  he  will  confer 
upon  his  agent,  and  there  can  be  no  im- 
plication, from  his  authorizing  a  sale  of 
his  lands,  that  he  intends  that  his  agent 
may,  at  discretion,  charge  him  with  the  re- 
sponsibilities and  duties  of  a  mortgagor." 
Jeffrey  v.  Hursh,  supra.  In  Billings  v.  Mor- 
row, 7  Cal.  171,  it  was  held  that  an  attorney 
who  was  authorized  to  "superintend"  the 
real  and  personal  estate  of  his  principal  had 
no  authority  to  mal^e  a  sale  of  the  property. 
There  Is  clearly  no  power  conferred  by  the 
above  instrument  to  execute  a  promissory 
note  in  the  name  of  the  principals,  or  to 
mortgage  their  property  to  secure  its  pay- 
ment The  authority  to  "preserve  and  man- 
age" the  property,  or  to  "manage  and  -wotk" 
it,  cannot,  by  any  reasonable  construction, 
be^held  to  include  an  authority  to  mortgage 
it,  and  is  inconsistent  with  tlie  Idea  of  im- 
posing a  personal  charge  upon  the  principals, 
except  for  such  expenses  as  may  be  incurred 
in  its  preservation  and  management  It  was 
shown  that  the  promissory  note  in  Question 
was  given  for  money  paid  out  by  the  plain- 
tiffs to  the  workmen  in  the  mines,  and  also 
for  merchandise  purchased  for  the  mines, 
upon  the  order  of  Barron,  and  the  respond- 
ents contend  that  this  was  within  the  au- 
thority given  to  Barron  to  preserve  and  man- 
age the  mining  claims,  and  formed  a  suffi- 
cient consideration  for  the  execution  of  the 
promissory  note.  It  does  not  appear  at  what 
time  the  money  was  paid  or  merchandise 
furnished  for  which  the  note  was  executed, 
but  it  was  shown  that  it  had  all  been  paid 
and  furnished  prior  to  Its  execution.  The 
note  and  mortgage  were,  therefore,  executed 
in  consideration  of  an  antecedent  obligation, 
and  not  for  the  purpose  of  preserving  or 
managing  the  property.  The  money  and 
merchandise  thus  furnished  by  the  plaintiffs 
would  doubtless  have  formed  a  sufficient 
consideration  for  the  execution  of  the  prom- 
issory note  by  Allison  and  Sackett;  but, 
unless  they  had  given  to  Barron  authority  to 
execute  the  note  for  them,  they  could  not  be 
held  liable  for  its  payment,  even  though 
they  had  derived  an  advantage  by  reason 
of  the  consideration  upon  which  he  bad  ex- 
ecuted the  note;  and,  even  if  they  could 
have  been  held  liable  for  the  moneys  so  paid 
and  the  merchandise  so  sold  upon  his  order, 
they  had  not  given  him  any  authority  to  bind 
them  for  the  payment  of  interest  thereon  at 


the  rate  of  1%  per  cent,  per  month,  or  to  se- 
cure the  same  by  a  mortgage.  The  testi- 
mony of  Sackett  that  neither  he  nor  Allison 
ever  objected  or  found  fault  with  the  giving 
of  the  mortgage,  did  not  constitute  a  rati- 
fication of  Its  execution  by  Barron.  Civ. 
Code,  §  2310.  It  did  not  appear  that  the 
execution  of  the  mortgage  was  known  by  ei- 
ther' Allison  or  Sackett  prior  to  the  com- 
mencement of  the  action.  The  judgment 
and  order  are  reversed. 

We  concur:  GAROUTTB,  J.;  VAN  FLEET, 


(5  Cal.  Unrep.  4M) 

In  re  SILVAR'S  ESTATE.     (S.  F.  331.) 

(Supreme  Court  of  California.     Oct  7,  1806.) 

Administrators  — Appointment  of  Stkanoer — 

Revocation  op  Re(jukst  bi  Heir — Appeal. 

1.  Code  Civ.  Proc.  §  1379,  having  authorized 
a  court  to  appoint  a  stranger  as  administrator 
of  an  estate  upon  the  written  request  of  one 
who  would  himae.f  be  entitled  to  letters  of  ad- 
ministration, where  such  request  and  a  renuncia- 
tion have  been  filed  by  a  petitioner,  and  proceed- 
ings for  his  appointment  have  liecn  instituted, 
the  heir  will  not  be  permitted  to  revoke  it  with- 
out reason. 

2.  Whore  an  order  refusing  to  permit  an  heir 
to  withdraw  a  request  for  the  appointment  of 
another  as  administrator  of  an  estate  is  based  on 
conflicting  testimony,  it  will  not  be  reversed  oa 
appeal. 

Department  1.  Appeal  from  superior  court, 
Santa  Cruz  county;  J.  H.  Logan,  Judge. 

Application  for  the  appointment  of  Joseph 
L.  Knos  as  administrator  of  the  estate  of 
Silvar,  deceased.  From  an  order  granUng 
the  petition,  Antonio  Silvar  appeals.  Af- 
firmed. 

Frank  B.  Josephs,  Delmas  &  Shortridge, 
Edw.  A.  Holman,  and  Edw.  H.  Shaw,  for 
appellant     Lindsay  &  Cassin,  for  respondent 

PER  CURIAM.  A  petition  for  letters  of 
administration  upon  the  estate  of  the  above- 
named  decedent  was  filed  In  the  superior 
court  by  Joseph  L.  Enos,  who  stated  therein 
that  he  had  been  requested  by  Antonio  Silvar, 
the  brother  of  the  deceased,  to  act  as  adminis- 
trator of  the  estate,  and  accompanied  his  peti- 
tion with  the  written  renunciation  by  said 
Antonio  of  his  right  to  letters  of  administra- 
tion upon  the  estate,  and  a  request  to  the 
court  to  appoint  Enos  as  such  administrator. 
Prior  to  the  day  set  for  hearing  the  petition, 
Antonio  filed  a  revocation  of  bis  said  renun- 
ciation, and  a  petition  that  he  might  himself 
be  appointed  administrator  of  the  estate,  and 
also  filed  an  opposition  to  the  appointment 
of  Enos,  upon  the  ground  of  his  Incompe- 
tency, '^he  petitions  were  heard  together, 
and  the  court  granted  that  of  Enos,  and  order- 
ed letters  of  administration  to  be  issued  to 
him.     From  this  order  Antonio  has  appealed. 

The  court  found  "that  the  revocation  of  the 
waiver  of  said  Antonio  of  his  right  to  act  as 
such  administrator,  and  his  request  for  the 
appointment  of  said  Enos,  as  stated  in  the 
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fiudings  herein,  was  witbout  reason  in  fact, 
but  such  revocation  was  solely  on  the  ground 
that  said  Antonio  bad  changed  bis  mind  In 
relation  thereto";  and,  as  a  conclusion  of  lav;, 
found  "that  said  revocation  by  said  Silvar 
was  not  authorized  in  law,  and  was  for  that 
reason  void."  Th«>  principal  grcunds  urged 
upon  the  appeal  are  that  the  request  of  An- 
tonio for  the  appointment  of  Enos  was  ob- 
tained by  fraud,  and  was  made  upon  the 
agreement  by  Enos  that  be  would  withdraw 
whenever  Antonio  should  so  wish,  and  that 
since  making  the  request  Enos  hod  manifest- 
ed such  hostility  to  the  rights  of  Antonio  as 
to  Justify  the  withdrawal  of  his  request.  The 
evidence  upon  these  several  questions  of  fact 
was  sharply  conflicting  at  the  trial,  and  we 
are  therefore  precluded  from  disturbing  the 
conclusions  of  the  court  thereon.  The  statute 
(Oode  Civ.  Proc.  $  1379)  authorizes  the  court 
to  appoint  a  stranger  as  administrator,  upon 
the  written  request  of  one  who  would  himself 
be  entitled  to  letters  of  administration;  and 
in  Be  KirUau's  Estate,  16  Cal.  161,  it  was 
held  that  after  having  made  such  request,  and 
encouraged  the  petitioner  to  go  to  the  expense 
and  trouble  of  applying  for  the  ofiBce,  the  heir 
would  be  estopped  from  withdrawing  his  re- 
nunciation. See,  also.  In  re  Bedell's  Estate, 
97  Cal.  339,  32  Fac.  323.  The  order  is  af- 
firmed. 


(114  Cbl.  4S2) 

In.  re  BULLARD'S   ESTATE.     (S.  F.   564.) 
(Sapreme  Court  of  California.     Oct.  7,  1S96.) 
ArPEAL— Dismissal  —  NEOESsAKy   Parties  —Pro- 
bate Fkockedinos. 

1.  An  appeal  from  an  order  approving  the  re- 
port of  an  administrator,  by  a  contestant,  on  the 
grouud  that  the  report  coutaiDs  a  claim  improp- 
erly allowed  against  the  estate,  will  not  be  dis- 

■  missed  becanbe  no  notice  ot  appeal  was  served 
on  the  claimant,  where  it  does  not  appear  that 
such  claimant  was  a  party  to  the  proceeding  be- 
low. 

2.  The  fact  that  an  order  may  have  been  made 
by  a  court  iu  a  probate  proceeding  without  hav- 
ing before  it  necessary  parties  constitutes  no 
ground  for  the  dismissal  of  an  appeal  from  such 
order. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Oof- 
fey,  Judge. 

Appeal  from  an  order  approving  the  report 
of  the  administrator  of  the  estate  of  BuUard, 
deceased.  Motion  by  respondent  to  dismiss 
the  appeal.     Denied. 

Geo.  D.  Collins,  for  appellant  H.  H.  Mc- 
Pike  and  Tobin  &  Tobln,  for  respondent. 

HARRISON,  J.  The  administrator  of  the 
estate  of  the  above-named  decedent  rendered 
to  the  superior  court  his  account  of  the  ad- 
ministration of  said  estate  for  settlement, 
and  in  connection  therewith  reported  a  claim 
against  the  estate.  In  favor  of  the  Hlbernia 
Savings  &  Loan  Society,  which  bad  been  pre- 
sented and  allowed  by  him,  for  the  sum  ot 
?1,81C.25,  and  afterwards  approved  by  the 


Judge,  and  fUed  in  the  court.  On  the  bear- 
ing of  the  settlement  of  said  account  one  of 
the  heirs  of  the  decedent  contested  the  al- 
lowance of  this  claim,  and  excepted  to  the 
account  in  this  respect;  but  his  exception 
was  overruled,  and  the  account  was  settled 
and  allowed.  In  his  appeal  from  this  order 
the  notice  of  appeal  was  served  upon  the  ad- 
ministrator alone,  and  the  motion  is  now 
made  to  dismiss  the  appeal  upon  the  ground 
that  the  notice  of  appeal  was  not  served  up- 
on the  claimant;  that  the  claimant  is  in  real- 
ity the  adverse  party,  without  whose  pres- 
ence this  court  has  no  Jurisdiction  to  review 
the  order  appealed  from. 

vin  Re  Delaney's  Estate,  110  CaL  563,  42 
Pac.  981,  it  was  held,  in  reference  to  the  ap- 
peal then  before  the  court,  that  the  executor 
was  the  only  adverse  party  upon  whom  it 
was  necessary  to  serve  the  notice  of  appeal 
from  the  order  settling  his  account,  for  the 
reason  that  be  was  the  only  party  adverse  to 
the  contestant  in  the  matter  then  appealed 
from.  It  was  not  held,  nor  was  it  stated  as 
a  rule  of  procedure,  that,  in  every  appeal 
from  an  order  settling  the  account  of  an  ex- 
ecutor, he  is  the  only  adverse  party  upon 
whom  the  notice  of  appeal  must  be  served. 
In  an  appeal  from  such  order,  as  in  any  other 
apx>cal,  whenever  it  appears  that  there  are 
others  affected  by  the  appeal,  whose  Inter- 
ests are  adverse  to  the  appellant,  their  pres- 
ence in  the  appellate  court  is  necessary  to 
give  that  court  jurisdiction  to  review  the 
matter  appealed  from.  It  is  only  the  record 
upon  the  appeal,  however,  which  can  be  ex- 
amined for  the  purpose  of  ascertaining  who 
are  adverse  parties  to  be  served  with  the  no- 
tice of  appeal.  Harper  v.  Hildreth,  09  Cal. 
265,  33  Pac.  1103.  "And  the  record  which 
Is  to  be  considered  for  that  purpose  is  the 
record  of  the  proceeding  in  which  the  appeal 
is  taken."  In  re  Ryer,  110  Cal.  556,  42  Pac. 
1082.  It  does  not  appear  from  the  bill  of 
exceptions  in  the  present  case  that  the  Hl- 
bernia Savings  &  Loan  Society  was  In  any 
respect  a  party  to  the  proceedings  in  the  su- 
perior court  from  which  the  present  appeal  is 
taken,  and  unless  it  was  a  party  thereto  it 
was  not  necessary  to  serve  the  notice  of  ap- 
peal upon  it. 

The  suggestion  by  the  respondent  that  the 
superior  court  had  no  JurisdictlMi  to  pass  up- 
on the  contestant's  exception  to  the  allow- 
ance of  its  claim,  for  the  reason  that  no  ci- 
tation had  been  issued  to  the  claimant,  and 
that  the  claimant  had  had  no  opportunity  to 
be  heard  upon  the  exception,  is  unavailing 
as  a  reason  for  dismissing  the  appeal.  It 
was  held  in  Re  Ryer's  Estate,  110  Cal.  556, 
42  Pac.  1082,  tfiat  while  a  failure  to  serve 
the  adverse  party  with  notice  of  the  inten- 
tion to  move  for  a  new  trial  might  be  a  rea- 
son for  denying  the  motion  in  the  superior 
court,  and  might  upon  an  appeal,  if  such 
service  was  necessary,  be  a  ground  for  af- 
firming or  reversing  the  order  appealed  from, 
it  does  not  deprive  this  court  of  Jurisdiction 
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to  hear  the  appeal,  or  constitute  a  ground  for 
its  dismissal.  See,  also,  Herriman  v.  Men- 
zies  (Cal.)  44  Pac.  660.  The  principles  ap- 
plicable to  an  appeal  from  an  order  denying 
a  new  trial  are  applicable  to  the  present  ap- 
peal.   The  motion  is  denied. 

Weeoncur:    GAROUTTE,  J.;  VAN  FLEET, 


(5  Cal.  Unrep.  481) 

ASCHA  et  al.  ».  FITCH.    (Sac.  115.) 

.<Supreme  Court  of  California.     Oct  6,  1896.) 

Mixing    Lien    Claim— Sufficissct — Actios    to 
En  POKCB — NoNsu  it. 

1.  Under  Code  Civ.  Proc.  S  1187,  which  re- 
quires the  claimant  of  a  lien  for  labor  performed 
on  a  liiining  claim  to  file  for  record  his  claim,  con- 
taining a  statement,  among  other  things,  of 
"the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom 
he  was  employed,"  a  lien  claim  which  fails  to 
state  by  whom  the  claimant  was  employed  is 
fatally  defective. 

2.  A  claim  for  lien,  after  describing  the  mining 
claim,  stated  that  P.  was  the  owner  of  the  claim, 
"the  said  lien  being  held  and  claimed  for  and  on 
account  of  work  and  labor  performed  by  me  as 
a  miner  for  said  F.  on  said  mining  claim"  for  a 
period  definitely  stated,  "under  an  agreement 
with  said  F.,"  etc.  Ucld,  that  such  claim  stated 
by  whom  the  claimant  was  employed,  as  requir- 
ed by  Code  Civ.  Proc.  §  1187. 

3.  8uch  claim  of  lien  contained  a  sufficient 
statement  of  the  "terms,  time  given,  and  condi- 
tions of  the  contract,"  as  required  by  statute. 

4.  Where  the  precise  words  of  the  statute  have 
not  been  used  by  the  claimant  of  a  lien  for  labor 
done  on  a  mining  claim,  but  substantially  equiv- 
alent expressions  have  been  resorted  to,  it  is  a 
siifiicient  compliance  with  the  statute. 

5.  In  an  action  to  enforce  a  lien  for  labor  done 
on  a  mining  claim,  where  it  appears  that  the 
claim  for  lieu  is  insiifiicient  because  it  fails  to 
state  by  whom  the  claimant  was  employed,  the 

■  claimant  is  entitled  to  a  personal  judgment 
against  defendant  for  the  amount  due  him,  and 
it  is  error  to  grant  a  motion  for  nonsuit. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Siskiyou  county;  J. 
S.  Beard,  Judge. 

Action  by  Nathan  Ascha  and  others  against 
O.  S.  Fitch  to  enforce  three  several  liens,  one 
in  favor  of  each  of  the  plaintiffs,  on  the  (jrold 
Nugget  mining  claim.  From  a  judgment  of 
nonsuit,  plaintiffs  appeal.    Reversed. 

Warren  &  Taylor,  for  appellants.  Herbert  R. 
Raynes  and  L.  F.  Coburn,  for  respondent. 

SEARLS,  C.  This  action  is  brought  to  en- 
force three  several  liens,  one  In  favor  of  each 
of  the  plaintiffs,  for  labor  performed  upon  the 
Gold  Nugget  mining  claim,  situate  in  the  coun- 
ty of  Siskiyou,  Cal.  The  three  plaintiffs  united 
in  the  action,  as  under  section  1195  of  the  Code 
of  Civil  Procedure  they  may  properly  do.  At 
the  trial  the  liens  were  severally  offered  in  evi- 
dence. To  their  introduction,  and  to  the  intro- 
duction of  each  of  them,  counsel  for  defendant 
objected,  "uiKjn  the  grounds  that  it  is  Incompe- 
tent, irrelevant.  Immaterial,  and,  further,  that 
It  does  not  comply  with  section  1187  of  the 
Code  of  Civil  Procedure,  which  section  pro- 
vides what  these  claims  of  lien  shall  contain. 


It  is  not  verified,  as  provided  by  law  It  shall 
be.  It  does  not  contain  the  name  of  the  person 
by  whom  this  man  was  employed.  It  does  not 
contain  a  statement  of  the  terms,  time  given,  or 
conditions  of  the  contract"  The  comt  sus- 
tained the  objection,  to  which  ruling  counsel  for 
jlalntlffs  duly  excepted.  Thereupon  counsel  for 
plaintiffs  rested,  and  on  motion  of  defendant's 
counsel  a  nonsuit  was  granted.  These  several 
rulings  were  relied  upon  by  the  plaintiffs  in  a 
motion  for  a  new  trial,  and  from  an  order  deny- 
ing such  motion  they  appeaL 

There  was  proof  of  the  performance  hy  plain- 
tiffs of  the  labor  for  defendant  upon  the  mining 
claims,  and  of  the  filing  of  the  liens  in  due  time, 
and  the  first  question  involved  relates  to  the 
suflSciency  of  the  several  liens  and  of  the  affi- 
davits thereto.  We  are  of  opinion  that  the  ruling 
of  the  comt  in  excluding  the  lien  of  George 
F.  Ascha,  one  of  the  plahitlffs,  was  correct 
Under  section  1187  of  the  Code  of  Civil  Pro- 
cedure, the  lien  claimant  is  required  to  file  for 
record  his  claim,  containing  a  statement,  among 
other  things,  of  "the  name  of  the  owner  or  re- 
puted owner,  if  known,  and  also  the  name  of 
the  person  by  whom  he  was  employed,"  etc. 
The  lien  filed  by  said  George  F.  Ascha  states 
that  C.  S.  Fitch  is  the  owner  and  reputed  own- 
er, but  falls  to  state  by  whom  he  was  employed. 
This  was  a  fatal  omissktn.  Wood  v.  Wrede,  46 
Cal.  637.  Different  considerations  apply  to 
the  other  two  liens.  They  are  substantially 
alike,  and  we  set  out  one  in  full,  with  the  affi- 
davit attached  thereto,  as  a  type  of  the  other. 
It  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  L. 
F.  McCoy  of  Sawyer's  Bar,  Siskiyou  county, 
state  of  California,  do  hereby  give  notice  of  iny 
intention  to  hold  and  claim  a  lien,  by  virtue  of 
the  statute  in  such  case  made  and  provided, 
upon  that  certain  real  estate  in  said  Siskiyou 
covmty,  in  Liberty  mining  district,  and  known 
as  the  'Gold  Nugget  Mining  Claim';  that  C.  S. 
Fitch  is  the  owner  and  reputed  owner  of  said 
mining  claim,  the  said  lien  being  held  and 
claimed  f '  r  and  on  account  of  work  and  labor 
performed  by  me  as  a  miner  for  said  C.S.  Fitch 
upon  said  mining  claim  for  the  period  of  thirty- 
six  days  from  the  10th  day  of  April,  1894.  up 
to  and  includhig  the  30th  day  of  May,  1891, 
under  an  agreement  with  said  C.  S.  Pitch,  for 
an  agreed  per  diem  of  $2.50,  amounting  in  the 
aggregate  to  the  suin  of  $90;  that  by  the  terms 
of  said  agreement  I  was  to  receive  my  pay  at 
the  end  of  each  and  every  week;  that  I  have 
received  for  said  work  and  labor  the  siAn  of 
$16,  and  no  more,  leaving  a  bidance  still  due. 
owing,  and  unpaid  to  me  of  the  sum  of  $74; 
that  thirty  days  have  not  elapsed  since  the 
performance  of  said  work  and  labor.  L.  F. 
McCoy. 

"State  of  California,  County  of  Siskiyou— ss.: 
On  this  23d  day  of  June,  1891,  personally  ap- 
peared L.  P.  McCoy,  who,  being  by  me  first 
duly  sworn,  on  his  oath  says  that  the  abstract 
of  indebtedness  mentioned  and  described  in 
the  foregoing  notice  is  true  and  correct,  and 
that  there  is  still  due  and  owing  to  him  from 
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the  said  C.  S.  FItcb,  for  the  work  and  labor 
aforesaid,  the  sum  of  $74,  after  deducting  all 
just  credits  and  ofCsets.     L.  F.  McCoy. 

"Subscribed  and  sworn  to  before  me  this 
23d  day  of  June,  1894.  [Seal.]  John  S. 
Hughes,  Notary  Public  for  Siskiyou  County, 
Cal." 

From  the  foregoing  notice  it  will  be  observ- 
ed that  the  claimant  states,  among  other 
things:  (1)  That  the  owner  and  reputed  own- 
er of  the  mining  claim  is  C.  S.  Fitch.  (2) 
That  the  lien  is  claimed  on  account  of  labor 
performed  by  claimant  upon  the  mining  claim 
for  said  C.  S.  Fitch.  (3)  That  it  was  per- 
formed under  an  agreement  with  said  C.  >S. 
Fitch,  for  an  agreed  price  of  $2.50  per  day, 
payable  at  the  end  of  each  week.  (4)  That 
he  has  received  for  such  work  a  given  sum, 
and  no  more,  leaving  a  balance  of  $74  due 
and  owing.  (5)  The  affidavit  states  that  said 
sum  of  $74  is  still  due  and  owing  Mm,  after 
deducting  all  Just  credits  and  offsets. 

To  say  that  A.  performed  labor  for  B.  does 
not  necessarily  imply  that  B.  employed  him; 
but  to  assert  that  A.  performed' labor  for  B. 
under  an  agreement  with  the  latter  as  to  the 
rate  of  wages  and  time  of  payment  is  to  al- 
lege substantially  that  A.  was  employed  by 
B.  The  notice  of  lien  contamed  a  sufllcient 
statement  oC  the  "terms,  time  given,  and  con- 
ditions of  the  contract"  It  is  true  that  a  me- 
chanic's lien  Is  purely  a  statutory  creation, 
and  that  he  who  would  avail  himself  of  its 
benefits  must  show  a  substantial  compliance 
with  the  terms  of  the  statute.  It  by  no  means 
follows,  however,  that  courts  should  give  to 
the  statute  a  construction  tending,  by  its 
technicality,  to  fritter  away,  impair,  or  de- 
stroy the  benign  objects  aimed  at  in  its  adop- 
tion. Whatever  is  made  necessary  to  the  ex- 
istence of  the  lieu  must  be  performed,  or  th^ 
attempt  to  create  it  will  Ije  futile.  But  we 
arc  not  called  upon  to  hold  the  claimant  to 
a  rigid  technicality  as  to  the  manner  of  per- 
formance; and  where  it  appears  that  the  pre- 
cise words  of  the  statute  have  not  been  used 
by  the  claimant,  but  that  other  and  substan- 
tially equivalent  expressions  have  been  resort- 
ed to,  it  will  be  deemed  a  sufficient  compli- 
ance with  the  requirements  of  the  law.  In 
this  view  of  the  case,  the  liens  of  L.  F.  Mc- 
Coy and  Nathan  Ascha  were  sufficiently  ex- 
plicit to  entitle  them  to  be  admitted  in  evi- 
dence, and  their  exclusion  was  erroneous. 

2.  The  order  granting  defendant's  motion 
for  a  nonsuit  was  erroneous.  The  lien  of  C. 
F.  Ascha,  as  before  stated,  was  without  va- 
lidity, but,  upon  the  evidence  disclosed  by 
the  record,  he  was  entitled  to  a  personal  Judg- 
ment against  the  defendant  for  the  amount 
due  him.  Morris  v.  Wilson,  87  Cal.  &i4,  32 
Fac.  801;  I-acore  v.  Leonard,  45  Cal.  394; 
Code  Civ.  Proc.  §  580.  We  recommend  that 
the  order  denyhig  a  motion  for  a  new  trial 
be  reversed,  and  a  new  trial  ordered. 

We  concur:    VANCLIBF,  C;  BELCHEE, 


PER  CURIAM.  For  the  reseons  given  In 
the  foregoing  opinion,  the  order  denying  a 
motion  for  a  new  trial  is  reversed,  and  a  new 
trial  ordered. 


(5  Cal.  Vnrep.  485) 
KELLET  v.  SBRSANOUS,  County  Treasurer. 

(Sac.  166.) 
(Supreme  Coort  of  Oiifornia.     Oct  6,  1896.) 

EVIDF.SCE— BOKDEN  OF  PhOOF. 

In  an  action  to  compel  a  copnty  treasurer  t<t 
pay  a  warr.int  plaintiff  alleged  that  under  a 
contract  with  the  county  he  had  collecteil  certain 
money  due  it,  for  which  his  compcnsafion  was  to 
be  50  per  cent;  that  he  presented  his  claim  to 
the  supervisors,  who  allowed  it;  that  the  auditor 
drew  a  warrant,  and  that  the  treasurer  refused 
to  pay  it.  The  answer  denied  any  agreement 
with  plaintiff  except  a  certain  written  contract, 
sut)iitantially  as  alleged  by  plaintiff.  The  an- 
swer averred  that  such  contract  was  ultra  vires 
and  void,  denied  that  plaintiff  rendered  any  serv- 
ices under  the  contract,  and  alleged  that  the 
cc'unty  from  which  the  money  was  collected  had 
instituted  an  action  to  recover  it  back,  and  that 
the  same  was  still  pending.  The  contract  with 
plaintiff  did  not,  on  its  face,  appear  to  be  ultra 
vires  or  void.  Bcld,  that  the  pleadings  made  a 
prima  facie  case  in  favor  of  plaintiff,  and  the 
burden  of  proof  was  on  defendant  to  show  facts, 
if  any  existed,  to  defeat  the  case  thus  made. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Glenn  county; 
Frank  Moody,  Judge. 

Petition  by  K.  E.  Kelley  for  a  writ  of  man- 
date to  compel  J.  F.  Sersanous,  treasurer  of 
Glenn  county,  to  pay  a  warrant  drawn  on 
said  treasurer  by  the  county  auditor,  and 
payable  to  petitioner.  From  a  judgment  in 
favor  of  defendant,  petitioner  appeals.  Re- 
versed. 

John  T.  Harrington,  for  appellant.  George 
D.  Dudley,  for  respondent. 

SEAELS,  C.  Writ  of  mandate  to  compel 
the  defendant,  as  treasurer  of  the  county  of 
Glenn,  to  pay  a  warrant  for  $811.36.  drawn 
upon  the  said  treasurer  by  the  county  au- 
ditor, and  payable  to  petitioner.  Defendant 
had  judgment  in  the  court  below,  from  which 
Judgment  plaintiff  appeals. 

At  the  trial  the  plaintiff  or  relator  read  to 
the  court  his  petition  and  the  answer  there- 
to, and  rested  his  case.  Thereupon  defend- 
ant declined  to  Introduce  any  evidence,  and 
the  cause  was  submitted  to  the  court,  and 
thereafter  It  filed  written  findings,  specifying 
that  the  "contract  alleged  and  set  out  in  the 
answer  of  the  defendant,  and  alleged  as  the 
contract  upon  which  the  claim  of  the  plain- 
tiff and  relator  is  based,  is  ultra  vires  and 
void."  The  question  Involved  in  the  case 
is  this:  Under  the  pleadings,  upon  whom 
did  the  burden  of  proof  rest?  Had  the  plain- 
tiff moved  the  court  for  judgment  upon  the 
pleadings,  be  would,  in  effect,  have  admitted 
that  all  of  the  averments  of  the  answer  were 
true.  Ward  v.  Flood,  48  Cal.  46;  Fleming 
V.  WeUs,  65  Cal.  339,  4  Pac.  197;  People  v. 
Johnson,  95  Cal.  474,  31  Pac.  611;  McGowan 
V,  Ford,  107  CaL  177,  40  Pac.  231.    He  did 
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not,  however,  thus  move  the  court,  but  con- 
tented himself  with  submitting  bis  case  upon 
the  admissions  of  the  pleadings,  upon  the 
theory  that  under  such  pleadings  the  burden 
of  proof  was  cast  upon  the  defendant  The 
following  Is  a  summary  of  so  much  of  the 
pleadings  as  are  Important  for  the  purpose 
In  view.  The  petition  for  the  writ  of  man- 
date shows,  among  other  things:  (1)  De- 
fendant Is  treasurer  of  Glenn  county.  (2) 
That  on  the  15th  day  of  November,  1802,  the 
board  of  supervisors  of  Glenn  county,  being 
advised  that  said  Gleim  county  had  divers 
claims  and  demands  against  the  county  of 
Colusa,  entered  into  an  agreement  with  peti- 
tioner whereby  they  employed  him,  as  an 
attorney  at  law,  to  collect  the  same,  by  ac- 
tion at  law  or  otherwise,  for  the  use  of  Glenn 
county,  and  for  bis  compensation  he  was  to 
receive  50  per  cent.,  or  one-half,  of  all  he 
should  collect.  (3)  That  he  performed  serv- 
ict's  under  said  agreement,  whereby  there 
was  paid  Into  the  state  treasury,  for  the 
credit  of  Glenn  county.  In  November,  18W, 
on  account  of  railroad  taxes,  under  what  Is 
known  as  the  "Reassessment  Act,"  In  cases 
where  former  assessments  were  void,  etc., 
the  sum  of  f  1,622.72.  The  4th,  5th,  6th,  7th, 
and  8th  paragraphs  of  the  petition,  all  of 
which  are  by  the  answer  and  findings  of  the 
court  admitted  and  found  to  be  true,  are 
statements  in  apt  words  and  proper  form  of 
the  making  and  filing  with  the  clerk  of  peti- 
tioner's claim  for  one-half  of  the  sum  col- 
lected, viz.  for  ?811.36,  duly  verified,  etc.; 
the  consideration  thereof  by  the  board  of 
supervisors,  and  the  allowance  thereof  by 
said  board,  and  an  order  for  its  payment; 
the  drawing  of  a  warrant  therefor  by  the 
auditor  In  his  favor  on  the  common  fund; 
the  presentation  thereof  to  the  county  treas- 
urer, and  the  Indorsement  thereon  by  the 
treasurer,  "Not  paid,  for  the  want  of  funds;" 
that  on  June  13,  1895,  there  were  In  the 
treasury  funds  to  pay  said  warrant,  and  de- 
mand of  payment  thereof,  and  refusal  of 
the  treasurer  to  make  such  payment.  The 
answer  denies  tliat  there  was  any  agree- 
ment with  petitioner  except  a  certain  written 
contract,  which  is  set  out  In  b«ec  verba,  and 
which,  not  being  denied,  as  provided  by  sec- 
tion 448  of  the  Code  of  Civil  Procedure,  Is  to 
be  taken  as  admitted.  This  contract,  which 
is  duly  executed  and  approved  by  the  dis- 
trict attorney,  recites  that  the  board  of  su- 
pervisors of  Glenn  county,  by  and  with  the 
advice  and  consent  of  the  district  attorney, 
agrees  and  contracts  with  K.  E.  Kelley  that 
all  debts,  dues,  and  demands  within  the 
province  and  power  of  the  board  against  the 
county  of  Colusa,  growing  out  of  the  division 
of  Colusa  county  and  the  formation  of  Glenn 
county,  and  due  to  said  Glenn  county,  are 
turned  over  to  Kelley  for  collection,  and  be 
Is  authorized  to  sue  therefor  In  the  name 
of  Glenn  county,  and  to  take  all  necessary 
steps  to  recover  the  same.  Kelley  is  to  pay 
«U  costs  and  expenses,  and  to  give  a  bond 


to  hold  Glenn  connty  harmless  therefrom. 
Suit  to  be  brought  on  or  before  May  1,  1883, 
and  to  be  diligently  prosecuted,  unless  a  sat- 
isfactory settlement  is  reached  before  the 
last-named  date.  Kelley  to  receive  one-half 
of  all  sums  collected  (except  school  moneys); 
the  other  half  to  be  turned  over  to  Glenn 
county.  The  answer  avers  this  contract  "so 
entered  into  by  the  board  of  supervisors 
was  ultra  vires  and  void."  The  answer  sets 
up  other  defenses,  among  which  are:  (1) 
That  It  denies,  on  Information  and  belief, 
that  Kelley  rendered  any  services  under  the 
contract,  but  that  the  sum  of  $1,622.72  was 
apportioned  to  Glenn  county  by  the  state 
board  of  equalization  on  account  of  back 
taxes  collected  from  a  railroad  company  up- 
on Its  road  extending  through  said  Glenn 
county.  (2)  That  Colusa  county  claims  this 
identical  money  from  Glenn  county,  has  in- 
stituted an  action  to  recover  the  same,  which 
is  pending  and  undetermined,  etc. 

In  McGowan  v.  Ij'ord,  107  Cal.  177,  40  Pac. 
231,  it  was  held.  In  substance,  that  where 
it  is  averred  In  the  .petition,  and  not  denied, 
that  the  board  of  supervisors  allowed  the 
claim,  and  ordered  a  warrant  drawn  there- 
for, and  that  a  warrant  was  regularly  drawn 
by  the  auditor,  and  delivered  to  the  peti- 
tioner, it  must  be  presumed  that  official  duty 
In  allowing  and  issuing  the  warrant  was 
regularly  performed,  and  the  burden  of  proof 
Is  upon  the  treasurer  to  show  that  he  was 
justified  in  refusing  payment,  and  It  does 
not  rest  upon  the  plaintiff  to  show,  by  af- 
fii-mative  proof,  that  the  board  of  supervisors 
had  jurisdiction  to  Issne  the  warrant,  merely 
because  the  averments  of  the  answer  show 
that  the  board  of  supervisors  had  no  juris- 
diction to  allow  the  claim.  McFarland  v. 
McCowen,  98  Cal.  329,  33  Pac.  113,  and 
Colusa  Co.  V.  De  Jamett,  55  Cal.  375,  are  to 
like  effect  This  doctrine  Is  subject  to  the 
exception  that,"  If  It  appears  on  the  face  of 
the  claim  that  It  Is  one  over  which  the  board 
of  supervisors  had  no  jurisdiction,  or  that 
they  acted  in  excess  of  their  jurisdiction, 
the  auditor  may  refuse  to  draw  his  warrant 
In  payment  of  the  claim,  or,  having  done 
so,  the  treasurer  may  refuse  payment  Lin- 
den v.  Case,  46  Cal.  171;  Merriam  v.  Board, 
72  Cal.  518,  14  Pac.  137;  Carroll  v.  Sieben- 
thaler,  37  Cal.  193;  McFarland  v.  McCowen, 
supra.  There  Is  no  brief  on  file  on  behalf 
of  defendant,  and.  If  the  contract  set  out  in 
the  answer  Is  ultra  vires  the  powers  of  the 
supervisors,  we  fail  to  see  wherein.  It  is 
substantially  such  a  contract  as  was  upheld 
In  Lassen  Co.  v.  Shinn,  88  Gal.  510,  26  Pac. 
365.  We  are  of  opinion  that  the  due  allow- 
ance of  the  claim  by  the  board  of  supervisors 
for  the  services  of  petitioner  as  an  attorney 
(the  fact  that  he  is  an  attorney  at  law  is  not 
denied),  and  the  presentation  to  the  treas- 
urer of  a  warrant  therefor  In  favor  of  peti- 
tioner, Issued  in  due  form  by  the  auditor, 
when  there  were  funds  in  the  treasury  ap- 
plicable  to    the   payment   thei'eo^   made  a 
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prima  facie  case  In  favor  of  the  petitioner; 
and,  these  facts  being  admitted,  the  burden 
of  proof  was  cast  upon  the  treasurer  to 
show  facts,  U  any  existed,  to  defeat  the  case 
thus  made.  It  follows  that  the  judgment 
should  be  reversed,  and  a  rehearing  had. 

We  concur:    BRITT,  C;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  a  rehearing  had. 


(3  Cal.  Uorep.  48» 

HAYFORD  V.  WALLACE.     (Sac.  79.) 

(Snpremp  Gonit  of  CaUforoia.    Oct.  6,  1896.) 

<3iPr— Pbabdclent  Cosvbtances— Insolvbsoi  of 

Gka  ntok— Evidence. 

1.  A  voluntary  promise  on  the  part  of  a  hus- 
band to  assign  a  life  insurance  policy  to  his  wife, 
withont  delivery  of  possession  of  the  policy,  does 
not  constitute  a  grift  to  the  wife,  so  as  to  serve 
as  a  valuable  consideration  for  a  note  subsequent- 
ly given  by  the  husband  to  the  wife  for  the  pro- 
ceeds of  the  policy,  which  were  collected  and 
used  bv  hiln. 

2.  On  the  issue  as  to  the  solvency  of  the  gran- 
tor at  the  time  of  a  voluntary  conveyance,  there 
was  evidence  that  he  was  a  member  of  a  firm 
whose  hooka  showed  assets  considerably  in  ex- 
<'esB  of  liabilities,  but  that  the  firm  shortly  after- 
wards assigned  for  the  benefit  of  creditors,  and 
that  the  assignee,  after  seven  years,  had  been 
unable  to  reimburse  himself  for  money  advanced 
to  pay  firm  debts;  that  judKment  was  rendered 
aisainst  the  grantor  on  an  individual  debt,  which 
he  compromised  for  50  per  cent.;  that  he  owed 
several  thousand  dollars  in  individual  debts,  and 
that  he  owned  an  interest  in  a  land  speculation, 
the  value  of  which  was  placed  by  witnesses  at 
between  $20,000  and  $30,000,  but  which  proved 
worthless.  Held,  that  a  finding  that  the  grantor 
was  insolvent  was  warranted. 

3.  An  assignment  of  error  that  the  findings  do 
not  support  the  judgment  cannot  be  considered 
on  appeal  from  an  order  denying  a  new  trial;  an 
appeal  from  the  judgment  is  necessary. 

CommUsioners'  decision.  Department  1. 
.Appeal  from  superior  court.  Placer  county; 
Matt  P.  Johnson,  Judge. 

.\ctlon  by  Abble  A.  Hayford  against  Erne- 
line  Wallace.  There  was  a  Judgment  for 
defendant,  and  from  an  order  denying  a  new 
trial  plalntiCT  appeals.     Affirmed. 

Wallace  &  Wallace  and  Henley  &  Gostello, 
tor  appellant  John  M.  I^ilwellcr  and  Ben. 
P.  Tabor,  for  resiwndent 

SEARLS,  jC.  Action  to  quiet  title  to  sepa- 
rate parcels  of  land  conveyed  to  appellant  by 
separate  deeds.  Defendant,  as  a  defense  and 
by  way  of  cross  complaint,  averred  the  tract 
■of.land  Involved  In  this  appeal  was  conveyed 
to  plaintiff,  -Who  Is  appellant,  by  W.  B.  Hay- 
ford,  her  husband,  November  7,  1886,  with- 
out other  consideration  than  love  and  affec- 
tion; that  at  said  date  said  W.  B.  Hayford 
was  insolvent,  and  that  defendant  was  a 
creditor  of  said  Hayford,  and  that  she  se- 
cured a  judgment,  tinder  which  the  land 
was  sold,  and  she  '<<Ialms  title  under  a  sher- 
d's deed,  etc.    {Defendant  also  pleaded  ac- 


tual fraud  on  the  part  of  Hayford,  and 
knowledge  thereof  on  the  part  of  his  wife. 
Defendant  had  a  decree  In  her  favor  as  to 
the  land  conveyed  to  plaintiff  December  7, 
1886.  Plaintiff  moved  for  a  new  trial,  which 
was  refused,  and  this  appeal  Is  from  the 
order  of  refusal.  The  -court  found,  among 
other  things:  (1)  That  W.  B.  Hayford,  the 
husband  of  plaintiff,  on  the  7th  day  of  De- 
cember, 1886,  conveyed  the  land  in  question 
to  the  plaintiff,  who  entered  into  t>08sesslon. 
(2)  That  the  only  consideration  for  the  con- 
veyance was  love  and  affection,  and  there 
was  no  valuable  or  money  consideration 
therefor.  (3)  That  at  the  time  of  such  con- 
veyance W.  B.  Hayford  was  Insolvent,  and 
unable  to  pay  his  debts,  and  among  his  cred- 
itors at  that  time  was  the  defendant,  Eme- 
llne  Wallace,  to  whom  he  was  indebted  In 
the  sum  of  $2,.500  upon  two  promissory  notes 
of  $1,250  each.  (4)  Hayford  did  not  execute 
the  deed  to  his  viife  In  contemplation  of  In- 
solvency, or  to  hinder,  delay,  or  defraud  his 
creditors.  (5)  Plaintiff  did  not  know,  at  the 
date  of  the  execution  of  the  deed,  that  her 
husband  was  Insolvent,  and  did  not  accept 
the  deed  with  knowledge  of  any  fraudulent 
intent  on  the  part  of  her  husband. 

The  second  of  the  foregoing  findings  Is  as- 
sailed Upon  the  ground  that  the  evidence  is 
insufficient  to  justify  the  finding  "that  love 
and  affection  was  the  only  consideration  for 
the  deed,  and  that  no  valuable  nor  money 
consideration  was  paid  therefor."  It  Is  true, 
there  was  evidence  tedding  to  show  that  W. 
B.  Hayford,  who  was  a  merchant  at  Colfax, 
and  a  member  of  the  firm  of  Hayford,  Per- 
kins &  Co.,  held  a  policy  of  Insurance  upon 
his  life,  payable.  alMut  1883,  to  his  then  wife, 
oi,  in  case  of  death,  to  said  Hayford.  His 
wife  died,  and  he  intermarried  with  the 
plaintiff  and  appellant  In  1876.  The  plain- 
tiff testified  that  the  first  year  of  their  mar- 
riage her  husband  told  her  of  the  policy, 
and  said  when  it  was  paid  she  should  havb 
the  money,  but  that  when  it  was  paid  he 
wanted  to  use  the  money,  and  promised  to 
give  her  his  note,  with  interest  at  10  per 
cent.  This  was  in  1883,  and  on  April  10, 
1886,  he  gave  her  a  note  for  $2,000,  which 
was  the  consideration  for  the  deed  in  ques- 
tion. Hayford  himself  testified  that  he  as- 
signed the  policy  to  his  wife,  and  that  she 
kept  it  unta  it  was  due,  in  1883,  when  she 
delivered  It  to  him  for  collection,  and  that 
he  neglected  to  give  her  a  note,  as  he  had 
promised,  until  1886.  On  the  other  hand, 
there  was  testimony  tending  to  show  that 
this  Insurance  poll'cy  was  pledged  to  Mr. 
Wallace,  the  husband  of  defendant,  as  se- 
curity for  a  debt  due  him  from  said  Hay- 
ford, and  remained  in  his  hands  until  his 
death,  and  until  It  was  due,  In  1883,  when  it 
was  delivered  to  Hayford  by  order  of  the  re- 
spondent, as  representative  of  her  deceased 
husband,  and  the  money  collected  and  paid 
over  to  her  In  satisfaction  of  the  debt,  or  a  por- 
tion of  it,  owing  by  said  Hayford.     This  In- 
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TOlved  a  contradiction  of  the  statement  that 
the  policy  was  delivered  by  Hayford  to  his 
wife,  and  retained  by  her.  The  court  evi- 
dently believed  the  statement  of  Mrs.  Eme- 
llne  Wallace.  In  this  view  the  policy  did 
not  constitute  a  gift  to  the  plalntlfC  for  want 
of  delivery  of  possession,  and  did  not  serve 
as  a  valuable  consideration  for  the  note  of 
April  10,  188C,  made  by  Hayford  to  plalntifF. 
Again,  according  to  all  the  statements,  the 
policy  of  Insurance  was  for  $1,800.  Hayford 
paid  in  premiums,  after  the  alleged  gift  to 
his  wife,  the  sum  of  say-  $000  from  bis  own 
money,  and  then  gave  his  wife  a  note  for 
$2,000  on  account  thereof.  There  are  a  va- 
riety of  minor  circumstances  disclosed  by  the 
record  tending  In  the  same  direction,  and 
which  serve  to  create  such  a  conflict  In  the 
evidence  as  to  preclude  our  interposition  to 
set  aside  the  finding  upon  the  ground  that  it 
Is  not  supported  by  the  evidence. 

2.  Appellant  also  attacks  the  third  finding, 
wherein  it  is  found  that  W.  B.  Hayford  was 
at  the  date  of  the  execution  of  the  deed  to 
his  wife  (December  7, 188(5)  insolvent  and  un- 
able to  pay  his  debts,  and  that  among  his 
creditors  was  defendant,  whom  he  owed  $2,- 
500,  etc.  Upon  this  issue  there  was  testi- 
mony tending  to  show  that  the  firm  of  Hay- 
ford, Perkins  &  Co.,  in  December,  1885,  and 
December,  1886,  owed  some  $35,000  to  $40,- 
000,  and  was  possessed  of  assets  in  lands, 
buildings,  book  accounts,  notes,  etc.,  suffi- 
cient to  meet  all  their  liabilities  and  I'enve  a 
balance  of  say  $25,000  to  $28,000;  that  Hay- 
ford owed  several  thousand  dollars  in  indi- 
vidual debts,  but  had  an  Interest  in  a  colony 
known  as  "Chicago  Park,"  which,  in  the  opin- 
ion of  witnesses,  was  worth,  in  1886,  from 
$20,000  to  $30,000.  This  Chicago  Park  enter- 
prise, it  is  easy  to  see,  was  a  speculative  busi- 
ness, with  valuations  fixed  at  "Iwom  prices," 
and  wliich  was  a  disastrous  failure,  becom- 
ing worthless  as  an  Investment.  There  is  no 
pretense  that  any  considerable  portion  of  the 
land  was  or  could  be  sold  in  1886  at  any  price. 
Hayford  was  sued  for  some  $2,200,  and  a 
Judgment  obtained  ajralnst  him  for  that 
amount,  which  he  was  able  to  and  did  com- 
promise for  $1,100.  He  admitted  that  he  was 
pushed  by  his  creditors,  and  did  not  pay;  and, 
notwithstanding  the  favorable  showing  as  to 
assets,  the  stubborn  fact  remains  that  In  the 
same  month  that  Hayford  conveyed  the  land 
In  question  to  his  wife,  viz.  'December,  1886, 
the  firm  of  Hayford,  Perkins  &  Co.  assigned 
all  their  property  to  one  Egbert,  for  the  bene- 
fit of  their  creditors;  that  said  Egbert  ad- 
vanced $17,000  of  his  own  funds  to  pay  firm 
debts,  and  up  to  the  time  of  trial  of  this  cause 
(November,  1893)  had  not  been  able  to  reim- 
burse himself  from  the  firm  assets  for  the 
money  thus  advanced,  while  Hayford  had 
gone  through  Insolvency.  In  the  face  of  this 
testimony  it  is  futile  to  argue  against  the 
sufficiency  of  the  testimony  to  uphold  the 
finding  of  Insolvency  on  the  part  of  W.  B. 
Hayford  on  December  7,  1886. 


3.  Appellants  further  contend  thtlt  the  find- 
ings do  not  support  the  Judgment  This  ques- 
tion is  not  Involved  In  an  appeal  from  an  or- 
der denying  a  motion  for  a  new  trial.  Errors 
In  the  conclusions  of  law,  drawn  from  the 
facts  as  found  and  in  the  Judgment  entered 
thereon,  are  not  errors  of  law  occurring  dur- 
ing the  course  of  the  trial,  but  subsequent 
thereto,  and  can  only  be  taken  advantage  of 
by  an  appeal  from  the  Judgment  Shepard  v. 
McNeil,  38  C!al.  74;  Martin  v.  Matfleld,  49 
Cal.  42;  Jenkins  v.  Friuk,  30  Cal.  595.  An  er- 
ror of  the  trial  court  in  rendering  conclusions 
of  law  which  are  not  supported  by  the  find- 
ings Is  an  error  which  should  be  reviewed  by 
a  direct  appeal,  from  the  Judgment,  and  Is  not 
a  "decision  against  law,"  for  which  anew  trial 
should  be  granted.  ShankUn  v.  3Sall,  100  Cal. 
26,34  Pac.  636;  In  reDo.vle,  73  Cah  565. 15Pac. 
1^5,  Mazkewitzv.Pimentel,83Cal.  430, 23  Pac. 
527;  Kirman  v.  Hunnewill,  93  Cal.  526,  29 
Pac.  124;  Brison  v.  Brison,  90  Cal.  323.  27 
Pac.  186.  Simmons  v.  Hamilton,  56  Cal.  493, 
which  seems  to  hold  a  contrary  doctrine,  was 
concurred  in  but  by  two  Judges,  anTl  has  not 
been  followed. 

A  number  of  exceptions  were  taken  at  the 
trial  to  the  admission  and  exclusion  of  evi- 
dence. We  have  examined  them  with  care, 
and  find  them  either  groundless  or  not  of  suf- 
ficient importance  to  warrant  a  reversal.  To 
discuss  them  at  length  would  occupy  much 
space,  and,  as  they  contain  no  novel  ques- 
tions, would  be  productive  of  no  good.  We 
recommend  that  the  order  appealed  from  be 
affirmed. 

We  concur:  VANCLIEF,C.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 


(57  Kan.  279) 

McKINSTRT  et  al.  v.  CITIZENS'  BANK 
OF  WICHITA. 

(Supreme  Conrt  of  Kansas.     Oct.  10,  1896.) 

UNAOTHOIltZED    CoNTIlACT    OP    AGENT  —  RATIFICA- 
TION IN  Part. 

One  who  accepts  the  benefits  of  a  contract 
made  without  authority  in  his  behalf,  after  be- 
ing fniiy  informed  of  nil  its  terms,  must  also 
accept  the  burdens  imjwsed  on  him  by  the  con- 
tract; and  where  C,  without  authority,  pur- 
chases and  has  conveyed  to  M.  a  tract  of  land, 
for  which  a  part  of  the  purchase  price  is  paid 
in  cosh,  and  a  mortgage  is  executed  for  the  un- 
paid balance  in  the  name  of  M.  by  C,  as  his  at- 
torney in  fact,  if  the  grantee  accepts  the  c^ped 
and  retains  the  land,  he  must  also  accept  the 
mortgage  for  the  unpaid  purchase  money. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty; Reed,  Judge. 

Action  by  the  CJItizens'  Bank  of  Wichita 
against  James  McKlnstry  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Affirmed. 
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McKlnstry  &  FairchUd  and  J.  D.  Houston, 
for  plaintiffs  In  error.  W.  E.  Stanley,  for 
defendant  In  error. 

ALLEN,  .T.  The  Citizens'  Banl£  of  Wichita, 
as  plaintiff,  brought  suit  against  Grant  A. 
Hatfield  and  wife  and  James  McKlnstry  and 
wife  on  a  note,  and  to  foreclose  a  mortgage 
for  $3,148  and  Interest,  on  certain  lands  there- 
in described,  alleged  to  have  been  executed 
by  the  defendants  Hatfield  and  wife  In  per- 
son, and  by  the  defendants  McKlnstry  and 
wife  by  W.  R.  Colcord,  their  attorney  In  fact 
McKlnstry  and  wife  answered,  alleging  own- 
ership of  an  undivided  half  of  the  lands  de- 
scribed In  the  petition,  but  denying  the  ex- 
ecution of  the  note  and  mortgage,  and  the 
authority  of  any  person  to  execute  such  note 
and  mortgage  for  them.  The  plaintiff  claim- 
ed the  note  and  mortgage  by  assignment 
from  Butler  &  Fisher.  Hatfield  and  wife 
answered,  pleading  a  judgment  in  a  former 
action  brought  by  Butler  &  Fisher  to  fore- 
close the  same  mortgage.  The  case  was 
tried  before  the  court  without  a  Jury.  It  was 
admitted  at  the  trial  that  on  and  prior  to 
March  15,  1887,  Butler  &  Fisher  were  the 
owners  of  the  property  covered  by  the  mort- 
gage. It  was  shown  by  the  evidence  that  on 
that  day  they  sold  the  land  to  Hatfield  and 
Colcord,  claiming  to  act  on  behalf  of  McKins- 
trj-;  that  Butler  &  Fisher  executed  a  deed  to 
Hatfield  and  McKlnstry,  conveying  the  land 
to  them  for  an  expressed  consideration  of 
.58,148.  Of  this  sum.  It  appears  that  $5,000 
was  paid  In  cash,  and  the  mortgage  in  suit 
was  executed  for  the  balance.  Colcord  held 
a  power  of  attorney  from  McKlnstry  and 
wife  to  sell  and  convey  all  real  estate^ held 
.by  them  in  Sedgwick  county.  The  power  of 
attorney  does  not,  in  terms,  authorize  the  ex- 
ecution of  notes  or  mortgages.  On  the  20th 
of  October,  1887,  Hatfield  and  wife  executed 
a  deed  to  McKlnstry  for  the  undivided  half 
of  a  certain  part  of  the  land,  covenanting 
against  all  Incumbrances  except  one-half  of 
a  $3,148  mortgage  and  Interest;  and  Colcord, 
as  attorney  in  fact  for  McKlnstry  and  wife, 
executed  to  Hatfield  a  deed  conveying  to  him 
the  undivided  one-half  of  another  part  of  the 
land,  covenanting  against  all  Incumbrances 
except  the  $3,148  mortgage.  At  the  trial  Mc- 
Kinstry  testified  that  he  claimed  the  land, 
and  had  no  other  source  of  title  than  the 
deed  from  Butler  &  Fisher.  The  court  found, 
In  favor  of  the  plaintiff,  that  there  was  due 
from  the  defendants  the  sum  of  $2,114.41, 
which  was  a  lien  on  the  lands  in  controversy, 
and  rendered  judgment  foreclosing  the  mort- 
gage. 

The  contention  of  the  plaintiffs  In  error  Is 
that  Colcord  was  never  authorized  to  execute 
the  note  and  mortgage,  and  that  It  is  there- 
fore void;  that  In  this  state  there  Is  no  such 
thing  as  a  vendor's  Hen  for  purchase  money, 
where  no  writing  is  duly  executed  securing 
It;  that  the  power  of  attorney,  by  its  express 
terms,  authorized  Colcord  only  to  sell  and 


convey  the  lands  of  McKlnstry;  and  that  par- 
ties dealing  with  him  were  chargeable  with 
notice  of  the  limitations  of  his  authority  as 
defined  in  the  power  of  attorney.  We  are  not 
furnished  any  brief  by  the  defendant  in  er- 
ror, nor  has  any  oral  argument  been  made  in 
Its  behalf.  It  is  apparent,  however,  that  the 
plaintiff  in  error  seeks  to  retain  the  benefit 
of  the  contract  made  In  his  behalf  by  Col- 
cord, and  to  repudiate  the  burden.  This  he 
cannot  do.  He  must  either  accept  or  reject 
the  transaction  as  a  whole.  If  he  retains  the 
land,  as  he  claims  the  right  to  do  by  his  an- 
swer, he  must  pay  for  It  according  to  the 
terms  of  the  contract  under  which  he  got  title 
to  It.  This  is  In  accordance  with  the  plain- 
est and  best-established  principles  of  equity. 
The  plaintiff  cannot  ratify  so  much  of  the 
transaction  as  is  beneficial  to  him,  and  reject 
so  much  as  Is  burdensome.  An  entirely  dif- 
ferent question  would  be  presented,  if,  when 
Informed  of  the  contract,  he  bad  tendered  a 
reconveyance  of  the  land,  and  demanded  a 
return  of  the  pureliase  money.  Nothing  of 
this  kind  was  attempted.  The  deed  Itself, 
under' which  he  claims,  shows  the  considera- 
tion paid  to  have  been  $8,148.  There  is  no 
claim  that  more  than  $5,000  was  paid  in  cash, 
and  Hatfield  and  Colcord,  who  assumed  the 
right  to  act,  and  did  act.  In  McKlnstry's  be- 
half, executed  the  mortgage  in  controversy 
for  the  balance.  Conceding  that  the  mort- 
gage was  utterly  void  when  executed,  so  far 
as  McKlnstry  was  concerned,  when  he  ac- 
cepted the  conveyance  of  the  land,  and  as- 
serted title  to  It,  he  ratified  everything  that 
his  unauthorized  agent  had  done  of  which 
he  was  Informed  when  he  so  accepted  the 
title.  The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


(67  Kan.  286) 
CHICAGO,  K.  &  W.  R.  CO.  v.  EVANS  et  al. 
(Supreme  Court  of  Kansas.     Oct.  10,  1896.) 

Pr.KADINO  AND  ThOOF — AmBN'UMENT. 

In  an  action  on  a  cost  bond,  where  the 
plaintiff  alleges  that  the  penalty  of  the  bond,  as 
executed,  was  $2,500,  and  asks  a  recovery  of 
that  sum,  and  it  is  shown  on  the  trial,  and 
found  by  the  jury,  that  the  bond,  as  originally 
executed,  was  in  the  penal  sum  of  $1,500  only, 
no  recovery  .can  be  had  without  an  amendment 
of  the  pleadings  so  as  to  correctly  describe  the 
instrument  sued  on  as  it  was  in  fact  executed. 
The  fact  that  the  alteration  was  by  a  stranger 
to  the  instrument,  without  the  knowledge  or 
consent  of  the  plaintiff,  does  not  relieve  the 
plaintiff  of  the  necessity  of  correctly  describing 
in  his  petition  the  instrument  on  which  he  seeks 
a  recovery. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Chase  county; 
Luden  Karle,  Judge. 

Action  by  the  Chicago,  Kansas  &  Western 
Railroad  Company  against  D.  C.  Evans  and 
others.  Judgment  for  defendants.  Plaintiff 
brings  error.    Affirmed. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for 
phihitiff  In  error.  Madden  Bros.,  for  defend- 
ants Id  error. 
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ALLEN,  J.  The  plaintiff  In  error  brought  suit 
in  the  district  court  of  Chase  county  to  re- 
cover the  sum  of  $2,500  on  a  cost  bond  alleged 
to  have  been  signed  by  the  defendants  in  er- 
ror. The  defendants  denied  the  execution  of 
the  bond  set  up  In  the  plaintiff's  petition.  At 
the  trial  the  principal  contention  was  whether 
the  bond  executed  by  the  defendants  was  for 
?1,500  or  for  $2,500.  The  amount  was  stated 
In  the  instrument  In  figures  only,  and  the  first 
ligrure  appears  to  have  been  changed,  but  by 
whom,  and  at  what  time,  is  not  shown.  The 
jury  found.  In  answer  to  special  questions  eab- 
mitted  to  them,  that  the  bond,  as  originally 
written  and  signed,  was  for  the  sum  of  $1,500, 
and  that  they  did  not  know  who  altered  It. 
A  general  verdiot  in  favor  of  the  defendants 
was  also  returned,  and  judgment  entered  ac- 
cordingly. The  plaintiff  in-  error  complains  of 
the  instructions  of  the  court,  and  insUts  that 
it  was  entitled  to  recover  on  the  bond  as  the 
jury  found  it  to  have  been  when  executed.  It 
is  said  that  In  the  absence  of  any  showing  that 
the  instrument  was  altered  by  the  plaintiff  or 
any  of  its  agents,  and  especially  in  view  of  the 
fact  that  the  Instrument  was  kept  in  the  cus- 
tody of  a  public  oflcer,  no  presumption  arises 
that  the  alteration  was  made  by  its  direction, 
and  that  a  recovery  may  be  had  upon  a  spoliat- 
ed Instrument  where  the  party  is  Innocent  of 
any  wi-ongdolng.  Conceding  for  the  purposes 
of  this  case  the  correctness  of  the  legal  prop- 
ositions advanced  in  behalf  of  the  plaintiff  in 
error  in  reference  to  spoliated  instruments,  an 
insurmountable  difficulty  still  obstmcts  the 
plaintiff's  case.  The  petition  sets  up  a  $2,.500 
bond,  on  which  the  plaintiff  seeks  to  recover. 
No  application  was  made  at  any  time  for  leave 
to  amend,  and  recover  on  a  $1,500  bond.  The 
jurisdiction  of  this  court  to  review  the  case  de- 
pends on  the  plaintiff's  claim  of  a  right  to  re- 
cover more  than  $2,000.  The  penalty  of  the 
bond  sot  up-  in  the  p3tltion,  and  on  which  the 
plaintiff  relied  throughout  all  stages  of  the  tri- 
al, was  $2,500.  This  court  cannot  treat  the 
petition  as  having  been  amen  led  so  as  to  set 
up  another  and  different  Instrument,  for  tlie 
l)urpose  of  overturning  the  judgment  ren- 
dered by  the  district  court.  In  the  absence 
of  any  amendment  of  the  pleadings,  the  an 
swer  of  the  jury  to  the  first  special  question 
submitted  to  them  precluded  a  recovery,  and 
it  was  unimportant  whether  the  other  ques- 
tions were  answered  or  not  The  judgment 
is  affirmed.    All  the  justices  concurring. 


{-,:  Kan.  275) 

PATTERSON  v.  PATTERSON. 
(Supreme  Court  of  Kansas.     Oct.  10,  1896.) 

Divorce— JuDOMENT  bt  Dbfaui.t — Service  bt 
Publication— Affidavit. 
Where  a  divorce  was  granted  to  the  hus- 
band by  default,  a.n  upon  service  by  publication, 
and  the  only  affidavit  on  file  was  apparentl.v  in- 
tended to  coml)ir.e  in  one  the  facts  required  to 
be  stated  by  sections  73  acd  641,  respectively, 
of  the  Civil  Code,  but  it  was  fatally  defective 
as  to  section  73,  and  the  appearance  docket  refer- 


red to  one  aflSdavit  only,  and  there  was  no  evi- 
dence that  any  other  had  ever  l>een  made  or 
filed,  the  court  did  not  err  in  refusing  leave  to 
file  another  affidavit  upon  the  hearing  of  a  mo- 
tion to  vacate  the  decree,  nor  in  sustaining  said 
motion,  nor  in  dismissing  the  case  when  regular- 
ly reached  for  trial  on  the  failure  of  the  plain- 
tiff to  offer  evidence  in  support  of  hie  petition. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Bill  for  divorce  by  W.  B.  L.  Patterson 
against  Ellen  A.  Patterson.  Decree  for  plain- 
tiff. Motion  by  defendant  to  set  aside  de- 
cree granted,  and  bill  dismissed.  Plaintiff 
brings  error.    Affirmed. 

Junius  W.  Jenkins,  for  plaintiff  In  error. 
Charles  O.  Littlck  and  J.  G.  Llttlck,  for  de- 
fendant In  error. 

MARTIN,  C.  J.  On  November  5,  1887.  the 
plaintiff  obtained  a  decree  of  divorce  from 
the  defendant  and  for  the  custody  of  chil- 
dren. The  court  found  that  the  defendant 
had  been  duly  summoned  by  publication  in 
the  Wyandotte  Herald,  and  that  she  was  in 
default.  No  further  proceedings  were  had 
In  the  case  until  May  22,  1891,  when  the 
defendant  filed  a  motion  to  set  aside  said 
decree  as  void,  on  the  ground  that  the  serv- 
ice by  publication  was  invalid,  and  that  she 
had  no  notice  thereof.  Notice  was  duly  giv- 
en for  the  hearing  of  said  motion,  and  the 
matter  was  heard  July  25,  1891,  when  the 
plaintiff  moved  the  court  for  leave  to  file  an 
amended  affidavit  for  service  by  publication, 
on  the  ground  that  the  original  affidavit 
was  not  on  file  with  the  papers  In  the  case, 
and  in  suppor  of  said  motion  the  plaintiff 
offered  In  evidence  two  entries  in  said  case 
from  the  appearance  docket,  as  follows: 
"1887.  Sept.  13.  Petition  in  divorce  filed, 
ent.,  and  cause  docketed.  Sept.  13.  Affidavit 
for  publication  filed  and  ent."  But  the  court 
overruled  said  motion,  and  thereupon  the 
cause  came  on  to  be  heard  on  the  motion  to 
set  aside  said  decree,  and  the  plaintiff  of- 
fered In  evidence  a  paper  purporting  to  be 
an  affidavit,  and  the  only  one  found  ou  file, 
the  body  of  the  same  being  as  follows:  "Per- 
sonally came  before  the  undersigned,  a  no- 
tary public  in  and  for  the  county  of  Jackson, 
state  of  Missouri,  W.  E.  L.  Patterson,  plain- 
tiff in  the  foregoing  cause,  who,  being  by 
me  duly  sworn,  states  on  oath  as  follows: 
That  he  is  informed  and  believes  that  the  de- 
fendant, Ellen  A.  Patterson,  resides  out  of 
the  state  of  Kansas,  and  that  a  service  of 
summons  cannot  be  made  on  her  In  said 
state;  that  her  residence  and  post  office  are 
unknown  to  him,  and  cannot  be  ascertained 
by  any  means  in  hla  control."  This  paper 
was  indorsed:  "Affidavit  as  to  Nonresidence. 
Filed  Sept.  13— W."  No  further  evidence 
was  offered  by  either  party.  The  court 
found  that  said  paper  was  totally  defective 
and  void  as  an  affidavit  for  publication,  and 
the  decree  was  vacated  and  set  aside.  The 
plaintiff  then  moved  the  court  to  have  the 
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cause  entered  on  the  trial  docket,  and  that 
it  stand  for  trial,  and  this  motion  was  sus- 
tained, and  the  cause  came  on  for  hearing 
February  15,  1892,  botli  parties  appearing 
by  counsel,  but  the  plaintiff  failed  to  pro- 
duce any  evidence,  and  the  court  dismissed 
the  case  at  his  cost,  and  subject  to  his  ex- 
ception. On  the  same  day  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled on  February  24,  1882.  The  plaintiff 
alleges  error  of  the  court  in  overruling  his 
motion  for  leave  to  file  another  affidavit  for 
Bervice  by  publication,  and  in  sustaining  the 
motion  to  set  aside  the  decree,  and  in  dis- 
missing the  cause,  and  in  overruling  the  mo- 
tion for  a  new  trial.  Section  72  of  the  Civil 
dode  authorizes  service  by  publication  "in 
actions  to  obtain  a  divorce  when  the  defend- 
ant resides  out  of  this  state,"  but  section  73 
of  said  Civil  Code,  as  In  force  in  1887,  re- 
quired that,  l>efore  such  service  could  be 
made,  an  affidavit  must  be  filed  that  service 
of  a  summons  could  not  be  made  within 
this  state  upon  the  defendant,  and  showing 
that  the  case  was  one  of  those  mentioned  in 
section  72.  The  paper  introduced  in  ■  evi- 
dence was  scarcely  an  affidavit  in  form  at 
all.  City  of  Atchison  v.  Bartholow,  4  Kan. 
124;  State  v.  Gleason,  32  Kan.  245,  250,  4 
Pac.  3C3.  It  would  seem,  however,  that  the 
court  might  have  allowed  an  amendment  so 
as  to  malie  the  same  positive  in  form,  in- 
stead of  a  statement  of  mere  information 
and  belief.  Harrison  v.  Beard,  30  Kan.  532, 
2  Pac.  Kri.  Yet  the  affidavit  would  be  insufii- 
cient  by  reason  of  the  entire  want  of  any 
showing  that  the  case  was  one  of  those 
mentioned  in  ssetion  72  of  the  Civil  Code 
specifying  the  cases  in  which  service  may  be 
made  by  publication.  The  filing  of  an  afll- 
davit  complying  substantially  with  the  terms 
of  said  section  73  is  a  condition  precedent  to 
the  obtaining  of  service  by  publication. 
Shields  V.  Miller,  9  Kan.  390,  398;  Claypoole 
V.  Houston,  12  Kan.  324;  Harris  v.  Claflin, 
3C  Kan.  543,  551,  13  Pac.  830.  Under  the 
rule  laid  down  in  the  case  last  cited,  the 
foi-egoing  affidavit  was  void.  The  plaintiff 
in  error  coutuuds,  however,  that  it  was  suffi- 
cient as  an  affidavit  required  by  section  641 
of  the  Civil  Code,  excusing  the  mailing  of  the 
publication  notice  and  a  copy  of  the  petition 
to  the  defendant  in  a  divorce  case,  and  that, 
as  the  appearance  docl^et  showed  the  filing 
of  an  affidavit  for  publication,  it  should  be 
treated  as  lost,  and  presumed  to  be  suffi- 
cient, especially  in  view  of  the  fact  that  the 
decree  of  November  5,  1887,  recited  that  due 
service  had  been  made  by  publication.  The 
record  does  not  Justify  this  contention. 
Such  a  recital  of  service  is  prima  facie  evi- 
dence thereof  (O'Driscoll  v.  Soper,  19  Kan. 
574),  but  the  whole  record  must  be  taken 
and  construed  together,  and,  if  the  evidence 
as  to  service  is  complete  in  the  record,  the. 
same  must  be  given  full  effect,  although  con- 
trary to  a  recital  of  service.  It  would  seem 
from  the  reading  of  the  affidavit  that  it  was 
v.4bP.no.4 — 20 


Intended  to  combine  in  one  the  facts  re- 
quired to  be  stated  by  sections  73  and  041, 
respectively.  The  appearance  docket  shows- 
one  affidavit  only,  and  it  is  presumable,  in 
the  absence  of  evidence  to  the  contrary,  that 
this  Is  the  one  on  file.  The  court  was  right 
in  refusing  leave  to  file  another  affidavit  and 
in  sustaining  the  motion  to  set  aside  the  de- 
cree. It  may  be  added  that  the  plaintiff 
recognized  the  correctness  of  the  ruling  of 
the  court,  for  he  moved  to  have  the  cause- 
entered  on  the  trial  docket  for  disposition  on 
the  merits;  but,  when  confronted  by  his  wife 
In  open  court,  he  was  dumb;  be  opened  not 
his  mouth;  and  there  was  no  course  left  for 
the  court  but  to  dismiss  his  case,  and  its- 
action  in  so  doing  is  not  a  proper  subject  of 
comi>laint.  The  Judgment  must  ba  affirmed. 
All  the  Justices  concuiTing. 


(57  Kan.  282> 

BRANCH  V.   AMERICAN  NAT.  BANK 
et  al. 

(Supreme  Courr.  of  Kansas.     Oct.  10,  1896.) 

ASSIOKMENT    FOR    BENEFIT    OF    CbEDITORS— Ck)M- 

PENSATii>!<  OF  Absioneb— Objections 

— SECtJKITT   FOK   CoSTS. 

1.  The  compensation  of  an  assignee,  or  of  the 
attorneys  and  otliers  who  assist  him,  is  to  be 
ascertained  and  awarded  by  tiie  district  court; 
nnd  the  allowances  therefor,  l)eing  largely  witii- 
in  the  discretion  of  the  court,  will  not  be  disturl)- 
ed  unless  there  is  a  clear  abuse  of  discretion. 

2.  Tiie  refusal  of  the  court  to  require  credit- 
ors objecting  to  the  allowance  of  the  assignee's 
accounts  to  give  secsrity  for  the  costs  of  the 
bearing  upon  the  objections  is  not  reversible  er- 
ror. Caldwell  v.  Matthewson,  45  Pac.  014,  57 
Kan.  208. 

3.  The  testimony  examined,  and  held  to  he 
sufficient  to  sustain  the  findings  and  judgment  of 
the  trial  court. 

(Syllabus  by  tbb  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

In  the  matter  of  the  Security  Investment 
Company  of  Cawker  City,  W.'  T.  Branch,  as 
assignee,  filed  his  first  account.  The  Amer- 
ican National  Bank  and  others  objected  to  the 
same.  From  the  Judgment  of  the  court  the 
assignee  brings  error.    Affirmed. 

D.  M.  Thorp,  A.  W.  Hicks,  Waters  &  Wa- 
ters, and  V.  H.  Branch,  for  plaintiff  in  error. 
Caldwell  &  Ellis,  Clark  A.  Smith,  and  Geo.  V. 
McConahey,  for  defendants  m  error. 

JOHNSTON,  J.  This  proceeding  was 
brought  to  review  the  rulings  of  the  district 
court  in  the  allowance  made  for  servu-fs  of 
an  assignee  and  two  others  who  assisted  in 
the  settlement  of  an  assigned  estate.  In  Feb- 
ruary, 1891,  the  Security  Investment  Cqmpany 
of  Cawker  City,  Kan.,  made  an  assignment 
for  the  benefit  of  creditors,  and  W.  T.  Branch 
was  duly  appointed  as  assignee.  On  March  9, 
1802,  the  asslgmse  filed  his  first  annual  report, 
and  undertook  to  give  an  account  of  his  trust 
up  to  and  including  February  S,  1892.  When 
the  report  came  on  for  hearing  the  court  deter- 
mined that  an  additional  notice  should   be 
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given  In  the  official  paper  of  tbe  county,  and 
the  hearing  was  continued  for  that  purpose. 
A  number  of  the  creditors  appeared,  and  ob- 
jected to  certain  items  of  the  report,  alleging 
that  some  of  the  claims  were  extravagant,  and 
the  expenses  unnecessary  and  wastef  oL  Up- 
on motion  of  the  creditors  the  assignee  was  re- 
quired to  make  his  report  m^re  definite  and 
certain  In  respect  to  certain  Items  In  the  ex- 
pense account,  one  of  which  was  for  salaries 
and  attorney's  fees,  511,560.64.  When  the  claim 
for  salaries  and  attorney's  fees  was  Itemized, 
It  developed  that  It  was  made  up  in  part  of  the 
salary  of  the  assignee  for  one  year,  at  $250  per 
month,  $3,000;  to  V.  H.  Branch,  who  was  call- 
ed "general  assistant"  one  year,  at  $175  per 
month,  $2,100,  and  the  charge  In  favor  of 
D.  il.  Thorp  for  attorney's  fees  and  expenses 
was  $4,68D.02.  An  extended  Inquiry  was 
made,  and  aftet  much  testimony  and  argument 
were  submitted  the  court  found  that  $200  per 
month  was  reasonable  compensation  for  the 
assignee,  and  a  reduction  of  $G00  from  the 
charge  made  in  his  accounts  for  the  year  was 
ordered.  It  was  found  that  $125  per  month 
was  fair  compensation  for  vhe  services  of  V. 
K.  Branch,- and  a  reduction  of  $000  in  the 
charges  made  In  the  accounts  In  his  behalf 
was  ordered.  It  was  further  found  that  rea- 
sonable and  fair  compensation  for  tbe  services 
perfonned  by  D.  M.  Thorp  as  attorney  on  be- 
half of  the  estate  for  the  year  was  from  $2,000 
to  $2,500,  and  that  a  reasonable  allowance  In- 
cluding expenses  and  hotel  bills,  was  $2,689, 
making  a  reduction  In  the  bill  of  Thorp  In  the 
sum  of  $2,000.  An  item  of  $6.25  for  proxies 
was  found  to  have  been  erroneously  charged 
to  the  estate,  but  all  other  Items  charged  in 
the  accounts  of  the  assignee  were  approved. 
As  a  conclusion  of  law,  It  was  found  that  the 
amount  charged  in  the  accounts  of  the  as- 
signee should  be  allowed  as  reported,  less  the 
sum  of  $3,206.25.  Several  objections  are  made 
to  tbe  rulings  and  the  final  decision  of  the 
court.  It  was  the  duty  of  the  court,  whether 
objections  were  made  by  the  creditors  or  not, 
to  supervise  the  management  of  the  estate, 
and  to  examine  the  accounts  of  the  trust.  The 
statute  requires  that  the  assignee  shall  annual- 
ly exhibit  on  oath  a  statement  of  the  accounts 
of  the  trust,  with  proper  vouchers,  to  tbe  dis- 
trict court  It  Is  the  province  of  the  court  to 
require  the  giving  of  such  notice  of  the  hear- 
ing thereon  as  the  circumstances  of  tie  case 
aeem  to  require.  Gen.  St  1889,  pars.  357,  359. 
The  objecting  creditors  were  entitled  to  be 
heard,  and  the  assignee  has  no  cause  to  com- 
plain that  he  was  required  to  give  an  addi- 
tional notice  of  the  hearing  upon  bis  accounts, 
nor  of  the  order  requiring  him  to  itemize  sev- 
eral of  the  charges  in  his  report 

An  objection  Is  made  that  the  conrt  refused 
to  require  the  objecting  creditors  to  give  se- 
curity for  costs,  but  It  has  recently  been  held 
that  such  refusal  is  not  reversible  error.  Cald- 
well V.  Mattbewson,  57  Kan.  258,  4S  Pac.  614. 
The  aKi>ignee  acts  imder  the  direction  of  the 
district  court,  and  the  allowances  for  salaries 


and  attome/'s  fees  are  largely  within  One  dis- 
cretion of  the  court  Gen.  St  1889,  par.  387. 
The  assignee  is  entitled  to  reasonable  compen- 
sation for  the  servicoe  pertormed  and  the  re- 
sponsibilities assumed.  But  he  cannot  be  per- 
mitted to  arbitrarily  fix  bis  own  compensation, 
or  that  of  those  who  assist  him.  It  is  to  be 
ascertained  and  awarded  by  the  court  upon 
the  rendering  of  his  accounts,  and  from  an  ex- 
amination of  the  testimony  in  the,  record  we 
cannot  say  that  injustice  was  done  in  tbe  al- 
lowances that  were  made.  Aside  from  the  tes- 
timony in  the  case,  a  large  part  of  the  services 
of  the  assignee,  V.  H.  Branch,  and  D.  M. 
Thorp  were  performed  under  the  eye  of  the 
court,  and  In  the  courts  of  the  counties  over 
which  the  district  Judge  presided.  The  Judge 
was  therefore  much  letter  q  jalified  to  weigh 
the  testimony,  and  to  determine  what  Is  rea- 
sonable compensation,  than  we  are,  but  a  mere 
reading  Of  the  testimony  leads  as  to  the  con- 
clusion that  fair  compensation  was  awarded. 
The  fact  that  the  assignee  obtained  the  ap- 
proval of  the  court  of  some  charges  shortly 
after  the  assignment  was  made  does  not  pre- 
vent a  re-examination  of  the  accounts  for  the 
entire  year,  nor  conclude  the  creditors  or  the 
court  as  to  the  amount  of  the  allowances  to  be 
made.  It  appears  that  tbe  .ipproval  of  the 
court  to  these  charges  was  obtained  from  tbe 
Judge  at  chambers,  without  notice  to  the  cred- 
itors, and  upon  ex  parte  hearings.  Such  or- 
ders can  have  little  binding  force,  but  in  any 
event  they  do  not  deprive  the  court  of  the  right 
aad  power  to  make  <in  equitable  adjustment 
aid  a  proper  allowance  for  tbe  servlcM  of  the 
complaining  parties  for  the  entire  year.  The 
objections  to  tbe  testimony  are  deemed  to  be 
immaterial,  and  none  of  the  errors  assigned 
can  be  sustained.  .The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
concurring. 


(57  Kan.  288) 
DEBTS,  Sberifr,  v.  NATIONAL  BANK  OF 
PITTSBURG. 
(Supreme  Court  of  Kanaaa.     Oct  10,  1896.) 

DlSKCTINO    ViRDIOT  —  WrITTBW     IX8TRI>CTI0RS— 

Harmless  Error. 

1.  Under  the  evidence  adduced  in  this  case, 
the  court  did  not  -arr  In  directing  a  VMdict  tor 
the  plaintiff. 

2.  Where  the  conrt  Is  duly  requested  to  In- 
struct the  Jury  in  writing,  and  it  is  necessary 
that  any  rule  of  law  be  stated  to  them  by  the 
court  for  their  guidance  in  arriving  at  a  verdict 
It  is  the  duty  of  the  court  to  give  its  instructions 
In  writing;  but  where  a  verdict  for  the  recov- 
ery of  specific  personal  property  is  rightly  di- 
rected, and  the  fury  are  told  to  find  the  value  of 
the  property  at  tbe  time  it  waa  taken  from  the 
possession  of  the  successful  party,  and  add  in- 
terest from  the  date  of  the  taking  to  the  rendi- 
tion of  the  verdict,  and  no  further  or  different  in- 
struction ii  asked,  and  where  it  does  not  appear 
that  counsel  trying  the  case,  or  the  jury,  could 
have  misunderstood  the  direction  given,  or  that 
it  was  erroneous  in  any  particular,  the  judgment 
will  not  be  reversed  merely  because  the  inatroc- 
tions  were  not  reduced  to  writing. 

(SyUahus  hy  the  Court) 
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Error  from  district  court,  Crawford  county; 

J.  S.  West,  Jndge. 

Action  by  the  National  Bank  of  Pittsburg 
against  John  T.  Deets,  slieritr  of  Crawford 
county.  Judgment  for  plalntifC,  and  defend- 
ant brings  error.     Affirmed. 

J.  B.  Zlegler,  for  plaintUT  in  error.  Morris 
Cllggitt,  for  defendant  in  error. 

ALLEN,  X  Tbe  plaintllf  in  error,  as  sber- 
iff  of  Crawford  county,  levied  certain  attacti- 
ments  on  a  stock  of  merchandise  in  Pitts- 
burg, as  the  property  of  C.  A.  Patmor.  The 
bank  brought  this  action  to  recover  tlie  prop- 
erty, claimiug  it  under  a  cliattel  mortgage  giv- 
en to  secure  divers  notes,  aggregating  ^,- 
302.67.  The  sberilT  answered,  justifying  his 
possession  of  the  property  under  the  attach- 
ments, and  alleging  generally  that  the  mort- 
gage  was  fraudulent  After  the  conclusion  of 
the  testimony,  the  court  instmcted  the  Jury 
to  find  for  the  plaintiff,  and  to  determine  the 
value  of  the  plaintiff's  right  of  possession  at 
ttie  time  the  property  was  taken  by  the  sheriff, 
and  add  6  per  cent.  Interest  from  that  date. 
Prior  to  the  commencement  of  the  trial,  both 
parties  bad  requested  the  court  to  Instruct  the 
Jury  in  writing.  This  was  not  done,  and  the 
defendant  excepted  to  the  giving  of  oral  In- 
structions. It  Is  insisted  by  the  plaintiff  in 
error  that  there  was  evidence  of  fraud  which 
should  iiave  been  submitted  to  the  jury,  and 
that  the  statute  gives  a  party  an  absolute 
right  to  have  the  Instructions  in  writing  when 
be  so  requests;  that  the  court  erred  in  taking 
the  main  case  away  from  the  Jury,  and  also 
erred  in  giving  instructions  as  to  the  measure 
of  damages  orally,  after  having  been  requested 
to  instruct  in  writing. 

We  have  carefully  read  all  the  testimony,  and 
find  nothing  indicating  fraud  on  the  part  of 
the  bank.  There  Is  no  question  as  to  the 
validity  of  the  indebtedness  to  the  bank,  nor 
Is  It  clear  that  all  of  the  security  taken  is 
sufficient  to  pay  the  debt.  The  only  ques- 
tion the  jury  were  required  to  determine  for 
themselves,  nnder  the  testimony,  was  the 
value  of  the  goods  In  controversy.  With  ref- 
erence to  this,  they  were  told,  In  substance, 
to  find  the  value  of  the  plaintlCTs  right  of 
possession  at  the  time  they  were  taken.  This, 
*of  course,  could  not  exceed  the  value  of  the 
property;  and,  as  the  value  found  was  much 
less  than  the  balance  still  due  the  plaintlfT  un- 
der its  mortgage,  the  Instruction  was  clearly 
correct. 

It  was,  doubtless,  error  for  the  court  to  re- 
fuse to  instruct  in  writing  on  any  proposition 
of  law  necessary  for  the  guidance  of  the  jury; 
but  we  are  only  authorized  to  reverse  when 
errors  committed  by  the  trial  court  affect  the 
substantial  rights  of  a  party.  Code  Civ.  Proc. 
I  140.  Unless  we  can  see  that  the  defendant 
might  have  been  prejudiced  by  the  action  of 
the  court,  we  cannot  reverse  because  the  court 
reused  to  comply  with  the  defendant's  re- 
quest to  instruct  In  writing.    Hallway  Co.  r. 


Stone,  S4  Kan.  83,  37  Pac.  1012.  Even  In 
criminal  cases  an  oral  dhrectlon  by  the  judge 
to  the  jury  with  reference  to  their  conduct  will 
not  necessarily  compel  a  reversal  of  the  Judg- 
ment. SUte  V.  Garrett,  67  Kan.  132,  46  Pac. 
83.  We  are  clearly  of  the  opinion  that  where 
all  the  evidence  offered  is  favorable  to  one 
party,  and  is  sufficient  to  require  a  verdict  in 
his  favor,  the  court  may  give  such  direction 
orally.  Where  it  Is  necessary  to  instruct  with 
reference  to  the  measure  of  damages.  If  duly 
requested  so  to  do,  the  instmctlons  ougni  tc 
be  reduced  to  writing  before  they  are  given; ' 
but  unless  there  is  some  question  either  as 
to  the  correctness  of  the  rule  declared  by  the 
court,  or  some  doubt  as  to  whether  the  rule 
announced  could  have  been  misunderstood  by 
the  counsel  who  argued  the  cose,  or  by  the 
jury,  we  do  not  think  the  error  committed  b> 
instructing  orally  can  fairly  be  said  to  be 
one  affecting  the  substantial  rights  of  a  party. 
In  this  case  there  could  hardly  have  been  more 
room  for  misapprehending  the  instruction  giv 
en  with  reference  to  the  measure  of  damaget- 
than  with  reference  to  the  party  entitled  te 
recover.  The  jury  were  told  to  find  the  ralae 
of  the  property,  and  to  add  thereto  interest 
from  the  time  of  the  taking  to  the  date  of 
their  verdict.  No  request  was  made  for  any 
further  or  different  instructions,  and  none  ap- 
pears to  have  been  necessary.  The  verdict 
actually  returned  was  much  less  than  might 
have  been  found  under  the  evidence,  and  ther*^ 
Is  nothing  Indicating  mistake,  or  unfairness  on 
the  part  of  the  Jury.  Under  these  circumstan- 
ces, it  seems  to  us  that  substantial  Justice  re- 
quires us  to  permit  the  verdict  to  stand,  rather 
than  to  prolong  the  litigation  by  granting  a 
new  trial.  The  Judgment  Is  affirmed.  All  the 
Justices  ccmcnri'lng. 


(57  Kan.  S03t 
LONGWELL  t,  HARKNBSS. 
(Supreme  Court  of  Kansas.    Oct  10,  1886.) 
Appeal — SETrLEMBNT  op  Cask— Attestation. 
In  settling  a  case-made,  the  district  Jndgr 
failed  to  direct  that  it  be  attested,  and  it  wa* 
not  done.     Not  being  attested  by  the  signature 
of  the  clerk  and  the  seal  of  the  court  it  la  not 
duly  authenticated,  and  the  rulings  of  the  trial 
court  cannot  be  reviewed. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Greenwood  coun- 
ty; C.  W.  Shlnn,  Judge. 

Action  by  L.  V.  Harkness  against  W.  EL 
Drew  and  B.  J.  Newman.  On  the  death  of 
Newman  the  action  was  revived  against  H. 

A.  Longwell,  bis  administrator.  Judgment 
for  plaintiff,  and  the  administrator  brings 
error.    Dismissed. 

R.  P.  Kelley  and  W.  8.  Marlin,  for  plain- 
tiff in  error.  Clogston  &  Fuller,  for  defend- 
ant In  error. 

JOHNSTON,  J.  This  action  waa  bronsht 
by  L.  V.  Harkneas  against  W.  H.  Drew  and 

B.  J.  Newman  to  recover  upon  a  promlsaoqr 
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note  for  $2,000,  dated  December  20,  1888, 
and  which  was  due  one  year  after  date. 
After  the  trial  was  instituted,  Newman  died, 
and  the  cause  was  revived  in  the  name  of 
the  administrator.  The  trial  resulted  in  fa- 
vor of  the  plaintiff  below,  and  Judgment  was 
awarded  against  W.  H.  Drew  and  the  estate 
of  B.  J.  Newman  In  -the  sum  of  $2,900.  H. 
A.  Longwell,  as  administrator  of  the  estate 
of  B.  J.  Newman,  complains  of  the  judg- 
ment, and  attempts  to  bring  the  case  here 
for  review.  The  sufficiency  of  the  record  Is 
challenged  by  the  defendant  In  error.  It 
purports  to  be  a  case-made,  and  is  so  desig- 
nated by  the  district  judge  who  signs  the 
same.  It  is  not  attested  by  the  clerk  of  the 
court,  nor  Is  the  seal  of  the  district  court 
attached.  Indeed,  It  appears  that  the  judge 
did  not  order  the  case  to  be  attested,  but, 
instead,  directed  the  clerk  of  the  court  to 
file  and  seal  the  same.  The  case  not  being 
authenticated  as  the  statute  requires,  It  can- 
not be  reviewed  in  this  court,  and  the  pro- 
ceeding win  therefore  be  dismissed.  All  the 
justices  concurring. 

(57  Kan.  304) 

MARSHALL  et  al.  v.  VAN  DE  MARK. 

(Supreme  Court  of  Kansas.    Oct  10,  1896.) 

Assignment  for  Benefit  of  Creditors— Validi- 

TT— Fraudulent  Incumbrances. 

1.  Where  an  assignment  is  made  for  the  ben- 
efit of  creditors,  which  by  its  terms  conveys  all 
of  the  property  of  the  assignors  in' trust  for  the 
benefit  of  al!  their  creditors  equally,  and  the 
bulk  of  the  assigned  property  is  delivered  to  the 
assignee,  the  assignment  will  not  be  rendered 
void  by  the  execution  of  void  chattel  mortgage» 
for  small  amounts  at  substantially  the  same 
time,  nor  by  thp  assignors  mailing  an  invalid 
claim  to  a  small  part  of  their  estate  as  exempt, 
where  it  appears  that  the  whole  estate  can  be 
applied  for  the  benefit  of  all  the  creditors  sub- 
stantially as  the  law  provides. 

2.  It  is  the  policy  of  the  law  in  this  state  to 
uphold  assignments  made  by  insolvent  debtors 
for  the  benefit  of  their  creditors,  and  to  strip 
the  assigned  estate  of  ail  attempted  fraudulent 
claims  or  incumbrances,  and  apply  the  whole 
property  to  the  payment  of  the  debts  of  the  as- 
signor pro  rata. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cloud  county; 
F.  W.  Stutges,  Judge. 

Action  by  C.  W.  Van  De  Mark  against  Ed- 
ward Marshall  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

This  action  was  brought  by  C.  W.  Van  De 
Mark  against  Edward  Marshall,  sherifT  of 
Cloud  county,  and  others  to  recover  the  val- 
ue of  a  stock  of  merchandise  claimed  by  the 
plaintiff  as  assignee  of  Mottin  Bros.,  and 
which  had  been  taken  from  the  plalntltTs 
possession  by  the  sheriff  under  divers  writs 
of  attachment  issued  against  Mottin  Bros. 
A  Jury  was  waived,  and  the  court  made  spe- 
cial findings  of  fact  and  conclusions  of  law, 
a  part  of  which  were  in  answer  to  special 
questions  submitted  by  counsel  for  the  de- 
fendants. The  method  pursued  occasions 
much  needless  repetition  and  verbiage.    The 


firm  of  Mottin  Bros,  consisted  of  F.J.  and  Ferd 
Mottin.  They  were  retail  merchants  at 
Clyde.  In  March,  1888,  their  stock  of  goods 
and  fixtures  Inventoried  about  $12,500,  and 
they  owed  debts  amounting  to  about  that 
sum.  F.  J.  Mottin  also  owned  certain  lands 
covered  by  mortgages  which  had  been  given 
to  Van  De  Mark  Bros.,  and  by  them  trans- 
ferred with  a  guaranty  of  payment.  On 
March  2l8t  the  plaintiff,  who  was  a  member 
of  the  firm  of  Van  De  Mark  Bros.,  demanded 
payment  of  certain  interest  coupons  secured 
by  these  mortgages,  and  a  commission  note, 
amounting  in  all  to  $584.  Being  unable  to 
pay  this  sum,  the  Mottin  Bros,  executed  a 
mortgage  on  their  stock  and  fixtures  to  Van 
De  Mark  Bros,  to  secure  the  payment  of  It. 
At  the  time  they  executed  this  mortgage  the 
Mottlns  were  apprehensive  that  all  their  cred- 
itors might  Insist  on  Immediate  payment  or 
security,  and,  not  being  able  to  pay  or  se- 
cure all  in  full,  were  desirous  to  pay  or  se- 
cure each  In  proportion  to  his  claim,  and  so 
at  the  time  Informed  said  Van  De  Mark,  and 
requested  him  to  advise  and  assist  them  in 
so  doing.  Van  De  Mark,  though  an  attorney 
at  law  and  previously  in  practice,  was  not 
at  that  time  in  active  practice,  and  so  inform- 
ed the  Mottlns,  and  advised  them  to  employ 
an  attorney  in  active  practice,  and  recom- 
mended Mr.  Laing.  The  Mottlns,  not  being 
personally  acquainted  with  attorneys  other 
than  Van  De  Mark,  authorized  him  to  em- 
ploy Mr.  Lalng  for  them.  Thereupon  Van  De 
Mark  saw  Lalng,  and  made  known  to  him  the 
condition  of  the  Mottlns,  and  their  desire  to 
employ,  him  as  their  attorney;  and  after 
learning  the  terms  on  which  he  would  ac- 
cept such  employment,  and  communicating 
the  same  to  the  Mottins,  Lalng  was  employ- 
ed for  a  stipulated  fee  of  $500,  for  which  the 
Van  De  iSatk  Bros,  became  liable  to  Laing; 
and  the  Mottin  Bros,  on  the  22d  of  March,  in 
the  forenoon,  executed  and  delivered  to  Van 
De  Mark  Bros,  a  chattel  mortgage  for  $500 
on  their  stock  and  fixtures  to  secure  them 
against  loss  by  reason  of  their  liability  to 
Lalng.  After  consultation  with  Lalng,  and 
in' pursuance  of  his  advice,  Mottin  Bros  exe- 
cuted a  deed  of  assignment  to  the  plaintiff  of 
their  property,  real  and  personal,  not  exempt 
from  execution,  and  all  real  estate  owned  by 
either  of  said  parties,  In  trust  for  the  benefit 
of  all  their  creditors,  to  be  sold  and  disposed 
of  as  provided  by  law.  The  deed  of  assign- 
ment was  prepared  by  Mr.  Lalng  at  his  office. 
In  Concordia,  on  the  afternoon  of  March  22d, 
and  was  executed  by  the  Mottlns  about  mid- 
night that  night,  and  delivered  to  Van  De 
Mark,  who  recorded  It  the  next  morning  be- 
tween 8  and  9  o'clock.  The  chattel  mort- 
gages before  mentioned  were  filed  with  the 
register  of  deeds  about  6  o'clock  on  the  after- 
noon of  the  22d.  Van  De  Mark  took  posses- 
sion of  the  goods  on  the  23d  as  such  as- 
signee, as  well  as  mortgagee  by  virtue  of  said  . 
chattel  mortgages,  and  so  held  them  until 
they  were  taken  from  him  by  the  defendant 
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as  sheriff.  On  ths  same  day  Ferd  Mottln 
luoTed  Into  the  Lusadder  House,  in.  Clyde, 
which  had  been  traded  for  by  F.  J.  Mottln  In 
e.Tchange  for  one  of  his  farms,  and  which 
was  incuml)ered  to  about  its  value,  though  at 
that  time  believed  to  be  worth  about  $1,000 
in  excess  of  the  mortgage,  and  he  claimed 
the  same  as  a  homestead.  On  the  same  day 
F.  J.  Mottln  moved  out  of  the  Lusadder 
House,  with  his  family,  to  a  240-acre  farm  cov- 
ered by  a  $2,000  mortgage,  and  believed  to 
he  woetb  $3,500,  intending  to  hold  160  acres 
of  it  as  a  homestead.  The  farm  was  after- 
wards sold  under  foreclosure  cf  the  mort- 
gage, and  failed  to  bring  enough  to  pay  the 
debt.  There  was  also  a  delivery  team,  worth 
about  $100,  which  F.  J.  Mottln  claimed  as  ex- 
empt. After  the  deed  of  assignment  was  re- 
corded, C.  W.  Van  De  Mark  was  duly  chosen 
permanent  assignee  by  the  creditors,  gave 
bond,  took  the  requisite  oath,  and  filed  an  in- 
ventory of  the  property,  which  was  appraised 
at  $12,000.  The  stock  of  goods  and  fixtures 
were  taken  from  the  plaintiff  by  the  sheriff 
tinder  divers  writs  of  attachment,  and  after- 
wards sold  by  him  for  the  sum  of  $6,025. 
The  court  found  the  property  at  the  time  it 
was  taken  to  have  been  reasonably  worth 
$C,500.  Claims  amounting  to  $5,291.50  were 
duly  proven  against  the  estate  by  parties 
other  than  the  attaching  creditors.  Conclu- 
sions of  law  were  stated  at  some  length,  on 
which  a  Judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  value  of  the  goods  and 
interest.  The  defendants  bring  the  case  here 
for  review. 

Pulsifer  &  Alexander,  for  plaintiffs  In  er- 
ror.   Theodore  Laing,  for  defendant  in  error. 

ALLEN,  J.  It  is  strenuously  insisted  for  the 
plaintiffs  in  error  that  the  two  chattel  mort- 
gages executed  by  Mottln  Bros,  to  Van  De 
Mark  Bros,  were  fraudulent,  that  there  was  al- 
so a  fraudulent  retention  of  property  under 
claims  of  exemption  from  execution,  and  that 
these  are  sufilcient  to  poison,  contaminate,  and 
render  void  the  whole  assignment.  In  the  suits 
in  which  the  attachments  were  Issued  under 
which  the  sheriff  seized  the  goods,  a  motion 
was  made  to  discharge  the  attachments  on  the 
grotmd  that  the  charge  made  in  the  affidavit 
for  attachment,  of  a  fraudulent  disposition  of 
their  property  by  the  Mottins,  was  not  true. 
The  main  gtotmd  relied  on  to  sustain  the  at- 
tachments in  that  case  was  the  $500  mortgage 
to  secure  Van  De  Mark  Bros,  for  their  liability 
for  the  $500  attorney  fee  of  Mr.  Laing.  As 
this  fee  was  mainly  for  services  not  then  ren- 
dered, this  court  held  in  the  case  of  Shella- 
barger  v.  Mottln,  47  Kan.  451,  28  Pac.  199,  that 
the  mortgage  was  an  tmlawfol  withdrawal  of 
that  which  Justly  belonged  to  the  bona  fide 
creditors  of  the  debtor,  and  operated  to  delay 
and  defraud  them,  and  that  It  was  8Ufi[icient 
proof  of  ftaud  to  sustain  the  attachments.  It 
is  now  insisted  that  this -mortgage  was  executed 
at  substantially  the  same  time  as  the  deed  of 


assignment,  that  the  two  w^e  really  parts  of 
the  same  transaction,  and  that  the  fraud  in  the 
chattel  mortgage  also  attaches  to  the  deed  of 
assignment,  and  .renders  it  void.  Many  author- 
ities are  cited  to  the  effect  that  attempted  pref- 
erences by  chattel  mortgages  executed  at  the 
same  time,  or  the  retention  of  a  part  of  the 
estate  of  the  assignor  for  his  own  benefit,  oper- 
ate to  defeat  the  assignment  and  render  it  void 
as  to  creditors.  The  authorities  cited  strongly 
support  this  position  in  jorisdictlonB  where  the 
assignee  is  regarded  as  the  personal  representa- 
tive of  the  assignor,  and  denied  the  right  to 
assert  any  claims  to  the  assigned  property 
which  he  himself  would  be  estopped  from  as- 
serting; but  this  court  has  taken  a  different 
view  of  our  statute  governing  assignments  for 
the  benefit  of  creditors  since  the  passage  of  the 
act  of  1870,  providing  for  the  election  of  an  as- 
signee by  the  creditors.  Even  If  we  construe 
the  findhigs  of  fact  as  counsel  for  plaintiff  in 
error  asks  us,  and  hold  that  the  mortgages  and 
the  deed  of  assignment  constitute  but  one  trans- 
action. It  is  settled  by  prtor  decisions  that, 
though  the  mortgages  are  void  as  attempted 
preferences,  the  deed  of  assignment  is  valid, 
and  conveys  the  whole  property  in  trust  for  all 
the  creditors  equally.  Bank  v.  Sands,  47  Kan. 
591,  28  Pac.  618;  Brlgham  v.  Jones,  4S  Kan. 
162,  30  Pac.  113.  In  Chaphi  v.  Jenkins,  -"SO 
Kan.  385,  31  Pac.  1084,  It  was  held  that  "where 
an  assignment  is  made  by  such  mortgagor  the 
assignee  is  the  representative  of  all  the  credit- 
ors, and,  for  their  benefit,  may  contest  the  va- 
lidity of  such  a  mortgage  in  an  action  brought 
thereon  by  the  mortgagee  to  recover  the  pos- 
session of  the  mortgaged  property."  The  same 
doctrine  Is  reiterated  In  the  cases  of  Jones  v. 
Kellogg,  61  Kan.  263,  33  Pac.  997;  Walton  v. 
Bby,  53  Kan.  257,  38  Pac.  332;  and  Goodman 
V.  Kendall,  66  Kan.  439,  43  Pac.  6S7.  Does 
the  fact  that  in  this'  case  the  $500  mortgage 
was  void  not  merely  as  an  attempted  prefer- 
ence, but  as  an  attempt  to  pay  for  services  not 
yet  rendered,  out  of  the  assigned  estate,  to  all 
of  which  existing  creditors  were  Justly  enti- 
tled, present  a  case  differing  In  principle  from 
those  cited?  It  may  be  said  that  this  was  an 
attempt  by  the  assignors  to  secure  a  benefit  to 
themselves  out  of  the  assigned  estate.  But 
the  deed  of  assignment  is  general  in  Its  terms, 
and  sufficient  to  convey  the  enthe  estate  to 
the  assignee.  The  mortgage  is  void.  Being 
void,  it  is  inoperative,  and  we  must  hold  that  it 
does  not  affect  the  validity  of  the  deed  of  as- 
signment. The  circtunstance  that  these  chat- 
tel mortgages  were  given  to  the  firm  of  Van  De 
Mark  Bros.,  of  which  the  assignee  was  a  mem- 
ber, Is  commented  on  as  showing  a  participa- 
tion by  the  assignee  in  an  attempted  fraud  by 
the  assignor.  Doubtless  a  case  might  be  pre- 
sented of  a  collusive  attempt  by  the  parties  to 
the  deed  of  asslgmuent  to  actually  withdraw 
the  assigned  estate  from  the  reach  of  the  pro- 
cess of  the  court,  and  deprive  the  creditors  of 
the  benefit  of  it,  which  would  wan-ant  the 
court  In  holding  the  whole  transaction  void. 
But  in  this  case  there  is  nothing  showing  re- 
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moyal  or  concealment  of  any  property  by  the 
parties  to  the  assignment.  And  the  attempted 
payment  of  attorney's  fees  out  of  the  assigned 
estate,  for  services  thereafter  to  be  performed, 
though  fraudulent  in  law  as  to  creditors,  does 
'not  Impress  us  as  such  a  fraud  as  ought  to  be 
held  to  vitiate  the  asslgimient.  The  sut>stance 
of  the  whole  transaction  ia  that  the  deed  of  as- 
signment passed  the  whole  of  the  assignor's 
estate  to  Van  De  Marli  as  a  temporary  trustee 
for  the  benefit  of  all  the  creditors  of  Motlin 
Bros.  The  creditors  themselves,  thereafter, 
under  the  statute,  chose  whom  they  pleased  to 
act  as  permanent  assignee.  In  this  case  they 
chose  the  same  person  that  was  named  in  the 
deed  of  assignment.  The  title  of  the  assignee 
to  the  property  is  only  that  of  a  trustee.  It  is 
the  creditors  who'  are  the  real  parties  beneficial- 
ly interested  by  the  assignment.  Unless  it  is 
apparent  that  they  are  to  be  defrauded,  the  as- 
signment should  be  upheld.  The  policy  of  onr 
law  is  to  discourage  attadis  on  assignments 
made  for  the  benefit  of  creditors  which  fairly 
transfer  all  the  assignor's  property  to  be  dis- 
posed of  in  the  manner  the  statute  points  out. 
Even  if  the  creditors  malce  a  mistake  in  the 
selection  of  an  assignee,  or  if  the  assignee 
prove  unfaithful,  the  beneficiaries  of  the  es- 
tate are  not  without  remedy.  Where  good 
cause  is  shown  the  court  may  remove  the  as- 
signee from  his  trust  and  appoint  another  In 
his  stead.  Caldwell  v.  Matthewson,  57  Kan. 
— ,  45  Pac.  614.  In  Jurisdictions  where  the  as- 
signee is  not  permitted  to  allege  the  fraud  of 
his  assignor  for  the  purpose  of  recovering  prop- 
erty fraudulently  conveyed  or  otherwise  dis- 
posed of  by  the  assignor,  the  necessity  for  hold- 
ing an  assignment  tainted  with  fraud  void,  in 
order  to  protect  the  rights  of  creditors,  is  ap- 
parent; but  where  the  a.ssl!^ee,  as  in  this 
state,  is  permitted  to  recover  all  property  fraud- 
ulently transferred,  and  to  defend  against 
fraudulent  mortgages,  the  necessity  ceases,  and 
with  it  the  rule  of  law  based  upon  it. 

The  claims  made  by  the  assignors  to  certain 
property  as  exempt  clearly  cannot  affect  the 
validity  of  the  assignment  Nor  does  the  fail- 
ure of  the  assignee  to  recover  property  retain- 
ed by  the  as-signors,  the  title  to  which  ac- 
tually passed  by  the  deed  of  assignment,  alter 
the  case  In  any  degree.  The  creditors  have 
ample  remedy  for  any  neglect  on  his  part 

The  rulings  on  the  introduction  of  testimony, 
complained  of,  are  quite  unimportant,  and  do 
not  furnish  ground  for  a  reversal.  The  judg- 
ment Is  affirmed.     All  the  justices  concorring. 


(57  Kon.  312) 

ATCHISON.  T.  &  S.  P.  R.  CO.  v.  ELDER. 
(Supreme  Court  of  Kansas.     Oct  10,  1896.) 

Injcry  to  Passenorr—Evidexcb— Submission  of 
QcESTioNS  OP  Fact. 
1.  In  an  action  by  an  administrator  to  recov- 
er damages  for  injuries  resulting  in  the  death 
of  his  intestate,  by  the  negligent  derailment  of  a 
railroad  train  on  which  he  was  a  passenger, 
where  the  apnointment  of  the  administrator  is 
admitted  by  the  pleadings,  it  devolves  upon  the 


Slaintiff  in  the  first  instance  only  to  prove  the 
erailment,  the  injury  of  the  passenger  thereby, 
that  death  occurred  from  the  injury,  and  that  the 
deceased  left  a  widow  or  kindred  surviving  him; 
and  it  then  becomes  incumbent  upon  the  rail- 
road company,  in  order  to  escape  liability,  to 
show  that  the  derailment  resulted  from  inevita- 
ble accident,  or  something  against  which  no  hu- 
man prudence  or  foresight  on  the  part  of  the 
company  could  provide. 

2.  The  evidence  examined,  and  held  sufficient 
to  uphold  the  verdict  and  the  judgment,  and  that 
there  was  no  material  error  in  the  rulings  of 
the  court  thereon,  nor  in  the  refusal  to  submit 
certain  ■  particular  questions  of  fact,  nor  other- 
wise. 

Johnston,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county: 
William  Thomson,  Judge. 

Action  by  P.  P.  Elder,  admhilstrator  of  the 
estate  of  E.  E.  Puller,  against  the  Atchison, 
TopeUa  &  Sante  F6  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Afilrmed. 

On  October  24,  1880,  at  about  1:42  p.  m.. 
the  west-bound  passenger  train  of  the  plaintiff 
In  error  was  derailed  and  wrecked  a  short  dis- 
tance before  reaching  the  depot  at  Wakarusa, 
in  ShaWnee  county;  the  road  at  that  point  run- 
ning nearly  north  and  south.  The  train  left 
Topeka  about  10  minutes  late,  but  it  had  made 
up  very  little  if  any  of  the  time  before  the  dis- 
aster, yet  it  was  running,  on  a  down  grade,  at 
least  45  miles  per  hour  at  the  time  of  the  de- 
railment. As  to  this  train,  Wakarusa  was  uoi 
a  stopping  point.  A  short  distance  north  of 
that  place  the  train  passed  over  a  3-degree 
curve,  a  tangent  about  200  or  300  feet  in 
length,  and  over  the  gi-eater  part  of  a  5-degree 
curve,  where  the  derailment  occurred.  The 
train  consisted  of  the  engine  and  tender,  the  en- 
gine remahilng  on  the  track,  and  standing  up- 
right with  the  tender  trucks,  or  part  of  the 
same;  a  mail  car  derailed  and  turned  on  its 
side;  a  baggage  car  and  an  express  car  tunied 
bottom-side  up,  and  on  different  sides  of  the 
track;  a  smokhig  coach,  wlilch  remained  up- 
right, but  across  the  track;  a  day  coach  turned 
partially  on  Its  side,  to  the  right;  a  chair  car 
turned  on  its  side,  to  the  right;  a  sleeper  and  a 
transit  sleeper  ttimed  on  their  sides,  to  the 
right.  These  last  four  remained  coupled,  but 
the  couplings  of  the  others  were  broken,  and 
the  baggage  and  express  cars  and  the  day 
coach  were  quite  a  distance  from  the  engine 
and  the  mail  car.  The  body  of  the  tender,  al- 
though heavily  laden  with  coal  and  water,  was 
thrown  to  the  left  a  distance  of  20  to  40  feet 
from  the  track,  and  turned  bottom-.side  up,  and 
was  found  opposite  the  sleeper.  The  distance 
from  the  first  wheel  mariiis  on  the  ties  to  the 
pilot  of  the  engine  was  1,263  feet  The  road- 
bed was  ballasted  with  rock,  but  the  evidence 
for  the  plaintiff  tends  to  show  that  there  were 
a  good  many  unsoimd  ties,  and  that  the  inner 
side  of  the  outside  rail  on  the  five-degree  curve 
was  much  worn,  so  as  to  be  considerably  light- 
er than  the  hiside  rail.  The  evldenoe  is  con- 
fiicting  as  to  the  elevation  of  the  outside  above 
the  inside  rail  on  the  curve.    The  trac'      -.'-i 
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badly  torn  up  by  the  wreck,  and  many  of  the 
ties  were  broken  and  split.  About  35  of  the 
passengers  were  Injured  more  or  less.  E.  E. 
Fuller  was  a  passenger,  and  occupied  a  seat 
on  the  left  or  east  side  of  the  aisle  of  the  day 
coach.  He  was  not  thrown  from  It,  nor  ap- 
parently Injured  by  the  derailment.  The  south- 
west comer  of  the  coach  fell  the  lowest.  A  col- 
ored man  was  thrown  down  In  the  aisle  and 
slightly  injured,  but  no  other  person  was  ap- 
parenfly  hurt  in  tliat  coach.  Rev.  Bernard 
Kelly  was  In  It,  and  he  and  Fuller  got  out  of 
windows  on  the  right-hand  or  west  side.  They 
helped  some  other  passengers  out,  and  then 
went  to  the  chair  car,  but,  finding  the  door 
closed.  Fuller  kicked  it  open,  and  Kelly  as- 
sisted the  passengers  over  the  door  to  the  plat- 
form. Fuller  helped  them  to  alight  from  the 
platform  to  the  grotmd.  Both  worked  with 
their  coats  off,  the  day  being  pleasant.  This 
work  occupied  from  10  to  30  minutes,  after 
which  Fuller  sat  down,  and  reclined  against 
an  apple  tree  near  by.  While  in  that  position, 
N.  Frankiiouser,  an  acquaintance  passing,  ask- 
ed as  to  liis  condition;  and  he  said  he  Wds 
hurt,  and  he  reached  around  to  his  l)ack  or  side 
to  indicate  the  place  of  injury.  He  was  sweat- 
ing freely.  Late  in  the  afternoon  a  relief  train 
took  the  passengers,  including  Fuller,  back  to 
Topeka,  where  he  remained  over  night  at  the 
National  Hotel.  During  the  forenoon  of  the 
next  day  he  called  on  Dr.  Wasson,  a  dentist, 
who  was  an  old  acquaintance,  and  told  him 
that  he  had  escaped  unhurt.  Later  In  the  day 
be  went  to  Emporia,  and  tlience  to  Quenemo, 
in  Osage  county,  his  place  of  bu.slness,  where 
he  boarded  with  his  sister,  Clara  M.  Crawford. 
He  complained  to  her  about  his  back  hurting 
him,  and  she  gave  him  arnica  and  hot  water 
to  take  to  his  room.  She  testified  that  he  was 
In  good  health  before  the  wreck,  but  afterwards 
he  stooped  and  limped,  although  she  admitted 
that  he  suffered  from  hemon-hoids  before  the 
wreck.  He  complained  to  others  of  a  pain  in 
his  side  and  back.  Remaining  several  days  at 
Quenemo,  he  went  thence  to  his  home,  at  Kan- 
sas City,  Missouri,  where  he  arrived  about  10 
days  after  the  wreck.  Mrs.  Fuller  testified 
that  when  he  came  home  he  was  veiy  pale  and 
nervous,  and  was  suffering;  that  she  examined 
the  small  of  his  back,  and  found  a  black  and 
blue  spot  across  there,  about  the  size  of  her 
finger,  and  noticed  a  great  discoloration,  and 
she  treated  the  ailment  with  hot  water  and 
arnica.  Much  evidence  was  given  tending  to 
show  FuUer's  changed  condition  after  the 
wreck,  his  lameness,  and  other  Indications  of 
failing  health.  He  had  been  an  active  business 
man,  and  continued  at  work  much  of  the  time 
imtil  a  month  before  his  death,  which  occurred 
April  27,  1801.  It  appeared,  however,  that 
Fuller  had  been  greatly  afflicted  with  hem- 
orrhoids at  times,  the  same  having  become 
chronic,  and  during  his  last  Ulness  a  rectal  ab- 
cess  formed.  Indeed,  be  seemed  to  have  a 
complication  of  disorders.  Several  physicians 
treated  him,  and  inquired  as  to  the  hlstoiy  of 
his  case,  but  he  never  mentioned  the  wredc  to 


them,  and  his  principal  attending  physician  in 
his  last  sickness  did  not  know  of  it  until  bia 
death.  He  made  no  complaint  to  the  raUtoad 
company,  and  did  not  prefer  any  claim  against 
it.  His  last  sickness  was  of  about  four  weeks' 
duration.  He  was  unconscious  during  the  lat- 
ter part  of  his  illness,  and  died  in  a  comatc«e 
condition.  The  testimony  of  the  medical  wit- 
nesses is  cc.nflicting  as  to  whether  the  symp- 
toms (described  at  much  length  In  the  evidence) 
'  did  or  did  not  indicate  a  spinal  injury.  Fuller 
left  surviving  him  his  widow  and  two  children. 
P.  P.  Elder,  his  father-ta-law,  was  duly  ap- 
pointed ar  administrator;  and  on  September 
12,  1801,  he  commenced  his  action  in  the  dis- 
trict court  of  Osage  county,  alleging  that  Fuller 
was  Injured  by  reason  of  the  negligence  of  the 
railroad  company,  that  he  died  from  the  effects 
of  such  injury,  and  claiming  the  sum  of  $10,- 
000  as  damages  resulting  from  his  death.  The 
case  was  twice  tried,  the  second  trial  result- 
ing In  a  judgment  in  favor  of  the  plaintiff  be- 
low, June  28.  1892,  for  $3,000  and  costs  of 
suit,' and  this  proceeding  in  error  is  instituted 
to  reverse  said  judgment.  Other  facts  appear 
in  the  opinion. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefleld, 
for  plaintiff  in  error.  Pleasant  &  Pleasant 
and  J.  W.  Deford,  for  defendant  In  error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
Some  of  the  allegations  of  negligence  find  no 
support  In  the  evidence,  but  It  was  alleged 
that  the  tender  was  not  sufllclently  and  prop- 
erly secured  and  fastened  to  its  trucks;  that 
the  track  was  in  bad  order  and  condition,  and 
unsafe  for  trains  running  at  the  excessive 
spo'-d  at  which  the  tiain  In  question  was  pro- 
pelled on  a  sharp  curve;  that  the  ties  were 
decayed,  the  rails  worn  and  too  light,  and  the 
outer  rail  on  the  curve  was  nearly  level  with 
the  Inner  rail,  whereas  it  should  have  been 
considerably  higher.  There  Is  no  evidence 
of  the  insufficient  fastening  of  the  body  of 
the  tender  to  the  trucks,  except  the  circum- 
stance that  it  left  them,  turned  upside  down, 
and  was  thrown  20  to  40  feet  to  the  left  of 
the  track.  There  Is  some  evidence,  how- 
ever, as  to  the  defective  condition  of  the 
track  In  some  of  the  particulars  above  nam- 
ed, and  we  are  not  clear  that  this  condition 
had  no  agency  In  producing  the  disaster  to 
the  train.  The  witnesses  for  the  company 
did  not  account  for  the  derailment,  but  said 
It  was  a  mystery.  Under  the  pleadings,  and 
the  allegations  of  negligence  contained  In  the 
petition,  it  devolved  upon  the  plaintiff  below, 
in  the  first  Instance,  only  to  prove  the  derail- 
ment, the  Injury  of  the  passenger  thereby, 
that  death  occurred  from  the  Injury,  and  that 
the  deceased  left  a  widow  or  kindred  surviv- 
ing him;  and  it  then  became  Incumbent  upon 
the  company,  in  order  to  escape  liability,  to 
show  that  the  derailment  resulted  from  In- 
evitable accident,  or  something  against  which 
no  human  prudence  or  foresight  on  the  part 
of  the  company  could  provide.     Railway  Co. 
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y.  Walsh,  45  Kan.  653,  659,  26  Pac.  45,  and 
cases  cited;  Railway  Co.  v.  Johnson,  55  Kan. 
344,  345,  40  Pac.  641.  A  prima  facte  case  of 
negligence  was  made  out  by  the  plaintiff  be- 
low, and  we  cannot  say,  in  face  of  the  gen- 
eral verdict,  that  it  was  overthrown  by  the 
evidence  introduced  on  the  part  of  the  rail- 
road company. 

2.  The  plaintiff  In  error  contends  that  there 
Is  no  evidence  that  Fuller  was  injured  In  the 
wreck,  nor  that  his  death  was  attributable 
thereto.  The  conduct  of  Fuller  seems  diffi- 
cult to  comprehend.  In  the  excitement  at- 
tending such  a  calamity.  It  Is  not  strange 
that  a  person  might  be  injured  without  know- 
ing it  for  a  considerable  time  thereafter. 
But  Fuller  told  Dr.  Wasson  the  next  day  that 
he  escaped  unhurt  He  never  made  any 
claim  against  the  railroad  company,  and  did 
not  mention  the  wreck  to  his  physicians,  al- 
though he  complained  of  a  pain  in  the  side  or 
back  to  Frankhouser  shortly  after  the  wre<i, 
to  his  sister  upon  his  arrival  at  Quenemo, 
and  to  hfs  wife  shortly  afterwards,  in^  Kan- 
sas City.  Nothing  In  the  nature  of  narrative 
from  him  was  admissible  in  evidence  as  to 
the  cause  of  the  pain  in  his  back  or  side,  as 
to  his  lameness,  or  other  symptoms  indicat- 
ing a  spinal  Injury  or  other  ailment;  but 
fiom  the  complication  of  disorders  to  which 
be  was  subject,  and  which  seemed  to  be 
greatly  aggravated  in  the  closing  months  of 
his  life,  It  seems  probable  that  he  did  not 
himself  consider  the  railroad  wreck,  but  la 
grippe,  as  the  cause  of  his  Increased  suffer- 
ing. Yet  it  may  have  been  a  spinal  Injury, 
and  his  symptCHns  were  perhaps  better  evi- 
dence than  his  own  opinion  respecting  his  ail- 
ment The  general  verdict  Is  equivalent  to 
finding  that  Fuller  was  injured  in  the  wreck, 
and  that  death  resulted  therefrom;  •  and  we 
cannot  affirm  that  this  theory  is  entirely  un- 
supported by  the  evidence,  especially  after 
the  approval  of  the  verdict  by  the  trial  court. 
Many  questions  are  raised  upon  the  compe- 
tency of  evidence,  the  form  of  the  hypothet- 
ical questions,  and  the  nature  of  the  expert 
testimony.  We  have  examined  all  of  them, 
but  do  not  think  that  any  substantial  and 
material  error  was  committed  by  the  court 
in  the  admission  or  rejection  of  testimony. 
The  court  refused  to  submit  certain  of  the 
particular  questions  of  fact  requested  by  the 
defendant  below.  We  think  some  of  thBm 
might  have  been  submitted  with  propriety, 
but  they  were  not  controlling  In  character, 
end,  if  all  had  been  answered  in  the  manner 
most  favorable  to  the  plaintiff  In  error,  the 
general  verdict  would  not  have  been  affected, 
nor  the  trial  court  nor  this  court  further  en- 
lightened thereby.  Upon  the  whole  we  find 
no  material  error  in  the  record,  and  the  judg- 
ment must  be  affirmed. 

ALLEN,  J.,  concurs. 

JOHNSTON,  J.  (dissenting).  Any  one  who 
reads  the  evidence  In  the  record  must  enter- 


tain the  gravest  doubts  that  Fuller  was  In- 
jured In  the  wreck  or  that  his  death  was 
caused  by  it  For  several  years  previous  to 
the  wreck,  he  had  suffered  from  hemorrhoids, 
and  from  diseases  of  the  stomach,  bowels, 
and  kidneys.  During  this  time  he  had  been 
treated  by  various  physicians  for  bis  ail- 
ments, and  before  and  after  the  wreck  had 
been  seriously  affected  with  la  grippe.  These 
diseases  became  more  aggravated  as  time 
passed,  and,  although  he  was  treated  by  sev- 
eral physicians,  they  were  unable  to  arrest 
the  progress  of  the  diseases,  and  he  suffered 
with  them  until  he  died.  There  Is  no  direct 
evidence  that  he  was  Injured  In  the  wreck. 
He  was  not  thrown  from  his  seat  by  the  de- 
railment and  nothing  said  or  done  by  him 
at  the  time  indicated  that  be  had  suffereji 
any  Injury.  It  Is  true  that  after  breaking  in 
the  door  of  one  of  the  coaches,  and  assisting 
to  lift  passengers  out  of  coaches  that  were 
overturned,  he  complained  of  his  back;  but 
within  a  few  days  thereafter,  at 'different 
times,  and  in  the  presence  and  hearing  of 
several  persons,  he  described  the  wreck,  and 
repeatedly  said  that  he  had  escaped  unhnrt. 
Afterwards  he  consulted  his  family  physician 
in  regard  to  the  disorders  from  which  he  was 
suffering,  and  was  treated  by  him;  but  he 
never  mentioned  the  fact  that  he  was  in  the 
railroad  wreck,  or  that  he  was  suffering  from 
any  hurt  which  he  had  received.  The  physi- 
cian who  attended  him  in  his  last  illness  in- 
terrogated him  as  to  accidents  or  injuries, 
but  he  said  nothing  about  being  injured  In  a 
railroad  wreck,  nor  that  he  had  been  in  one. 
He  was  seriously  sick,  and  was  endeavoring 
to  obtain  relief.  The  physicians  wiio  at- 
tended him  from  time  to'  time  during  the  six 
months  between  the  accident  and  his  death 
were  trying,  by  Inquiry  and  personal  exam- 
ination, to  ascertain  the  cauEe  and  extent  of 
his  Illness.  If  Fuller  was  Injured  in  the 
wreck,  It  is  strange  indeed  that  he  did  not 
mention  it  to  his  physicians.  At  the  time 
of  the  wreck  the  agents  of  the  company  per- 
sonally Interviewed  the  passengers  for  the 
purpose  of  ascertaining  the  names  of  those 
who  had  been  injured,  but  no  claim  was 
made  by  Fuller  at  that  time  that  he  had  sus- 
tained any  injuries  by  reason  of  the  wreck, 
nor  did  he  ever  suggest  that  he  had  a  claim 
against  the  company.  Assuming  that  there 
was  some  testimony  tending  to  support  the 
verdict,  all  must  concede  that  it  is  very  slight 
and  nnsatlsfactory.  In  view  of  this  state  of 
the  case,  some  of  the  rulings  of  the  trial 
court  which  are  clearly  erroneous  are  preju- 
dicial, and  seem  to  me  to  require  a  reversal. 
The  plaintiff  below  undertook  to  show  that 
the  death  of  Fuller  resulted  from  the  acci- 
dent and  Injury,  by  expert  testimony.  A 
hypothetical  question  embracing  some  of  the 
facts  respecting  the  accident  which  the 
plaintiff  undertook  to  prove  was  submitted 
to  a  medical  witness,  who  was  asked  wheth- 
er or  not  In  his  judgment  the  injury  caused 
the  death  of  Fuller.    He  answered  that  in 


Digitized  by 


Google 


Kan.) 


SCULLY  V.  PORTER. 


813 


his  Jndgmcnt  he  died  from  the  Injury,  but 
an  inquiry  developed  that  his  opinion  was 
not  based  upon  the  facts  stated  In  the  hypo- 
thetical question,  but  upon  statements  made 
to  him  by  Mrs.  Fuller  about  the  time  of  her 
husband's  death.  It  does  not  appear  that 
the  statements  were  made  in  the  presence 
of  Mr.  Fuller,  nor  that  he  had  any  knowl- 
edge of  them.  The  cause  of  his  death  was 
the  Important  question  In  the  trial;  and  the 
opinion  of  this  witness  was  permitted  to  go 
to  the  Jury,  over  objection,  based,  not  upon 
the  facts  stated  in  the  hypothetical  question, 
but  iipon  hearsay  testimony.  Within  the 
rule  of  Railroad  Co.  v:  Frazier,  27  Kan.  403, 
an  opinion  resting  upon  such  a  basis  was 
Inadmissible,  and  Its  reception  material  er- 
ror.    See,  also,  Kog.  Exp.  Test.  g|  46,  47. 

The  railroad  company  called  witness 
Meade,  who  had  special  l^nowledge  and  skill 
with  reference  to  railroad  tracks,  and  inter- 
rogated him  with  reference  to  the  cause  of 
the  accident.  The  plaintiff  below  then  Intro- 
duced a  witness  named  Titus,  and  inquired 
if  he  had  heard  the  testimony  of  the  witness 
Meade;  and  upon  his  testimony  Titus  was 
asked  what,  in  his  opinion,  caused  the  de- 
railment and  wreck  of  the  train,  and  over 
objection  he  answered  that  "it  was  caused 
by  the  oscillation  of  the  train  through  the 
high  velocity  passing  over  the  line  as  defined 
by  Mr.  Meade."  The  witness  Meade  had 
testified  as  to  what  he  saw  at  the  place  of 
the  wreck,  and  had  given  bis  Inferences  and 
conclnsions  from  what  he  saw,  but  In  the 
«nd  admitted  that  the  cause  of  the  wreck 
was  a  mystery  to  him.  An  expert  may  give 
an  opinion  upon  facts  assumed  to  be  estab- 
lished, and  upon  possible  or  probable  facts 
In  the  case,  but  no  rule  of  evidence  will  per- 
mit a  witness  to  give  an  opinion  upon  the 
Inferences  and  conclusions  of  another  ex- 
pert. The  testimony  thus  obtained  was  not 
so  ronterial  to  the  case  as  that  respecting 
the  cause  of  death,  but  It  should  have  been 
excluded  from  the  Jury. 

The  trial  court  refused  to  submit  to  the 
Jury  a  special  question  as  to  whether  Fuller 
had  not,  on  the  day  following  the  accident, 
admitted  to  Dr.  Wasson  that  he  was  not  In- 
jured in  the  wheck.  One  of  the  principal 
questions  in  controversy  was  whether  Fuller 
bad  suffered  an  injury  In  the  wreck,  and 
a  subsequent  admission  of  that  character 
bore  directly  upon  the  question  In  contro- 
versy, and  was  a  material  fact  in  the  case. 
There  was  abundant  evidence  tending  to 
show  that  such  an  admission  was  made,  and 
the  question  should  have  been  submitted  to 
the  Jury. 

The  court  also  refused  to  submit  questions 
to  the  Jury  as  to  whether  Fuller  had  not 
called  at  the  general  offices  of  the  com- 
pany subsequent  to  the  accident,  but  had 
never  presented  a  claim  or  demand  against 
the  company  for  injuries  suffered.  These 
questions  were  pertinent  to  the  Issues,  and 
should  have  been  submitted.    The  fact  that 


answers  to  them  most  favorable  to  the  com- 
pany might  not  have  been  sufficient  to  over- 
throw the  verdict  does  not  determine  the 
sufficiency  of  the  questions,  nor  j^revent  their 
submission. '  In  general  it  is  error  to  re- 
fuse to  submit  questions  material  to  the 
case,  and  based  upon  competent  testimony. 
For  these  reasons  the  Judgment  of  the  court 
below  should  be  reversed. 


(S7  Kan.  322) 
SCULLY  V.  PORTER. 
(Supreme  Court  of  Kansas.     Oct.  10,  1890.) 
Lamdiaro's  Libs  o.v  Crops— Priobitt. 

1.  The  statutory  lien  given  a  landlord  upon  the 
crops  grown  or  made  upon  a  rented  farm  exists 
independently  of  a  seizure  upon  attachmeut  or 
other  process. 

2.  No  writing  is  required  to  give  force  to  a 
landlord's  lieu,  nor  is  the  filing  or  recording  of 
the  contract  of  lease  a  prerequisite  to  the  cre- 
ation of  such  lien. 

3.  Where  a  lacdlord's  lien  upon  a  crop  has 
not  been  waived,  reiinquished,  lost,  or  otherwise 
divested,  it  Is  paramount  to  the  claim  of  one 
who  purchases  the  same  while  it  is  in  the  pos- 
session of  the  tenant  upon  the  leased  premises. 

(Syllabus  by  the  Court) 

Error  from  court  of  appeals.  Southern  de- 
partment, (Central  division. 

Action  by  J.  H.  Porter  against  William 
Scully.  Judgment  for  plaintiff.  Defendant 
appealed  to  the  court  of  appeals,  where  the 
Judgment  was  affirmed  (43  Pac.  824),  and  be 
brings  error.    Reversed. 

R.  n.  Hazlett  and  O.  L.  Harris,  for  plaintiff 
In  error.  Redden  &  Schumacher,  for  defend- 
ant la  error. 

JOHNSTON,  J.  Wmiam  Scully  owned  a 
farm  In  Butler  county,  which  he  leased  in  1887, 
to  J.  N.  Bledsoe,  who  remained  In  the  posses- 
sion of  the  same  under  the  lease  until  1890. 
During  the  season  of  1889,  Bledsoe  raised  a 
large  crop  of  corn,  which  was  cribbed  upon 
the  leased  land.  The  stipulated  rental  for  that 
year  was  $310,  together  with  any  taxes  levied 
upon  the  premises,  no  part  of  which  had  been 
paid  when  the  present  controversy  arose. 
While  the  com  was  yet  cribbed  upon  the  prem- 
ises, and  about  January  20,  1800,  J.  H.  Por- 
ter attempted  to  purchase  the  com  from  Bled- 
soe, and  a  few  days  later  paid  the  greater  part 
of  the  purchase  price.  On  January  31,  1890, 
Porter  took  from  Bledsoe  a  chattel  mortgage 
on  the  com  to  secure  the  payment  of  the 
money  advanced  on  the  pmxjhase.  On  Febru- 
ary 4,  1890,  Scully  brought  an  action  against 
Bledsoe  to  recover  the  rent  due,  and  to  enforce 
the  lien  be  caused  an  attachment  to  be  levied 
on  the  corn  in  the  cribs  on  the  leased  premises. 
On  February  7,  1890,  Porter,  claiming  to  be 
the  owner  of  the  com,  brought  this  action  in 
replevin,  and  obtained  possession  of  the  same 
from  the  attaching  officer.  William  Scully 
was  substituted  for  the  officer,  and  made  a 
party  defendant  In  the  action,  and  the  trial 
subsequently  had    resulted    In    a   Judgment 
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against  bim,  which  was  affinned  by  the  court 
of  appeals. 

There  is  little  dispute  a1x>ut  the  material 
facts  In  the  case,  and  practically  the  only  im- 
portant question  arising  upon  them  is  whether 
a  person  can  purchase  from  the  tenant  a  crop 
grown  and  yet  remaining  upon  the  leased 
premises,  free  from  the  lien  of  the  landlord, 
where  the  rental  for  the  year  in  which  the 
crops  were  grown  is  still  due  and  unpaid. 
That  the  relation  of  landlord  and  tenant  ex- 
isted between  Scully  and  Bledsoe  is  beyond 
dispute,  and  there  can  be  no  question  that  the 
rent  for  the  year  1889,  when  the  crop  was 
grown,  was  due  and  unpaid.  The  crop  was 
still  upon  the  leased  land,  and  the  value  of 
the  same  did  not  exceed  the  amount  of  rent 
due  for  the  year  1889.  Under  these  circum- 
stances, Scully  had  a  lien  upon  the  com, 
'vhich  continued  until  the  rent  was  paid,  or 
until  the  Hen  was  waived,  relinquished,  lost, 
or  otherwise  divested.  In  section  24  of  the 
act  relating  to  landlords  and  tenants,  it  is 
provided  that:  "Any  rent  due  for  farming 
land  sliall  be  a  lien  on  the  crop  growing  or 
made  on  the  premises.  Suoh  lien  may  be  en- 
forced by  action  and  attachment  therein  as 
hereinafter  provided."  Gen.  St.  1889,  par. 
3<533.  In  section  28  of  the  same  act,  provi- 
sion is  made  for  the  enforcement  of  a  lien  on 
crops  for  rent  of  fanning  lands  by  attach- 
ment proceedings.  The  lien,  however,  exists 
by  force  of  the  statute,  independently  of  the 
levy  of  an  attachment,  and  so  long  as  the 
crops  remain  upon  the  premises  the  lien  will 
prevail  over  the  claim  of  a  purchaser.  No 
writing  is  required,  to  give  force  to  the  lien, 
nor  is  the  filing  or  recording  of  the  contract  of 
lease  a  prerequisite  to  the  creation  of  a  lien. 
Many  of  the  leases,  being  for  a  term  of  one 
year  or  less,  and  not  In  writing,  cannot  be 
filed  or  recorded  in  a  public  office,  and  this 
Indicates  plainly  enough  that  the  legislature 
did  not  regard  record  notice  to  l)e  essential 
to  the  existence  of  a  landlord's  lien.  No  stat- 
utory provision  with  reference  to  notice  is 
made  except  in  section  26,  which  authorizes 
an  action  for  conversion  against  the  purchaser 
of  a  crop  to  the  extent  of  the  rent  due,  and 
damages  as  well.  This  is  a  somewhat  severe 
remedy,  and  hence  it  can  only  be  employed 
where  the  purchaser  had  some  notice  of  the 
lien.  The  action  of  Scully  was  brought  to  en- 
force tlie  lien  against  the  property  upon  the 
leased  premises,  and  not  to  cliarge  the  pur- 
chaser for  its  conversion.  That  provision, 
however,  does  not  apply  where  the  property 
is  in  the  possession  of  the  tenant  of  the  leased 
premises.  Where  the  property  is  removed  by 
the  tenant  and  sold  on  the  market,  other  and 
diffei-ent  questions  would  arise  with  respect 
to  notice  than  we  have  here.  So  long  as  the 
property  remains  upon  the  leased  premises, 
it  alfords  notice  to  all  who  deal  with  the  ten- 
ant, and  there  is  little  risli:  of  the  loss  of  the 
lien.  This 'appears  to  have  been  the  view  of 
the  legislature,  for,  in  section  27  of  the  act, 
provision  is  made  that  where  the  crop  is  being 


removed,  or  there  is  an  Intention  to  remove 
it,  from  the  leased  premises,  the  landlord  may 
cause  it  to  be  seized  upon  attachment,  wheth- 
er the  rent  be  then  due  or  not,  if  it  be  due 
within  one  year  thereafter.  It  is  the  policy 
of  the  law  to  protect  and  facilitate  bona  fide 
sales  of  personal  property  in  the  open  market, 
where  they  are  made  without  notice  of  liens, 
but  a  person  who  purchases  a  crop  which  is  in 
the  possession  of  the  tenant  of  the  leased 
premises  can  hardly  be  called  a  bona  fide  pur- 
chaser. Porter  knew,  or  should  have  known, 
that  the  land  was  rented;  and,  as  he  is  pre- 
sumed to  know  the  law,  he  is  charged  with 
knowledge  that  the  landlord  has  a  lien  upon 
the  crops  for  the  unpaid  rent.  Aside  from  the 
notice  afCorded  by  the  record,  that  Scully 
owned  the  land,  he  appears  to  have  had  actual 
knowledge;  for  in  the  chattel  mortgage  taken 
by  him  from  Bledsoe  the  com  mortgaged  is  de- 
scribed as  "2,600  bushels  of  corn  in  the  crib 
on  the  farm  now  occupied  by  J.  N.  Bledsoe, 
and  known  as  the  'Scully  Land.' "  He  may 
not  tiave  had  actual  knowledge  that  the  rent 
was  unpaid,  but  he  had  notice  sufficient  to 
put  him  upon  inquiry,  and  an  inquiry  would 
have  disclosed  that  the  rent  for  the  year  1889 
was  still  due  and  unpaid.  It  is  generally  held 
that  a  notice  sufficient  to  put  a  purchaser  upon 
inquiry  binds  him  to  a  knowledge  of  whatever 
the  Inquiry  would  have  disclosed.  The  statu- 
tory Hen  given  to  the  landlord  is  paramount 
to  the  rights  of  any  one  who  purchases  a  crop 
from  the  tenant  which  is  yet  upon  the  leased 
premises.  The  case  was  tried  and  submitted 
to  the  jury  upon  a  different  view  of  the  law. 
and  the  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial  in  ac- 
cordance with  the  views  herein  expressed. 
All  the  justices  concurring. 


(57  Kan.  3:S) 
STATE  V.  PICKERINa. 
(Supreme  Court  of  Kansas.     Oct.  10,  1^6.) 

ROBBKRT— VkROIOT. 

The  defendant  was  charged  with  robbery 
by  talking  the  property  of  O.  from  his  person  by 
violence,  and  putting  him  in  fear  of  immediate 
injury.  Held,  that  such  charge  includes  larct-ny, 
and  larceny  from  the  person,  as  well  as  robbery, 
and  that  under  it  the  defendant  may  be  convict- 
ed of  either  offense;  and  a  verdict  finding  the 
defendant  puilty  as  charged  is  insuBicient  to 
support  a  sentence  for  robbery  in  the  first  degree. 
(Syllabus  by  the  Courtt 

Appeal  from  district  court,  Geary  county; 
O.  L.  Moore,  Judge. 

Harrold  Pickering  was  convicted  of  rol>- 
bery,  and  appeals.    Reversed. 

Thomas  Dever  and  W.  S.  Roark,  for  appel- 
lant P.  B.  Dawes,  Atty.  Gen.,  and  John  T. 
Dixon,  for  the  State. 

ALLEN,  J.  The  defendant  was  charged 
by  information  with  having  stolen  the  prop- 
erty of  John  E.  Osborn,  consisting  of  certain 
money  therein  described  and  a  promissory 
note  for  $150,  from  the  person  of  said  Os- 
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bom,  by  rlolence  to  his  person,  and  by  pnttlng 
btm  in  fear  of  Immediate  Injury,  with  Intent 
to  rob  him.  The  rerdlct  rendered  finds  tbe 
defendant  guilty  as  charged  in  the  Informa- 
»tlon,  without  specifying  any  degree  of  the 
offense.  Objection  was  made  to  pronouncing 
sentence  on  this  verdict,  for  the  reason  that 
It  does  not  specify  the  degree  of  the  offense 
of  which  the  Jury  found  him  guilty.  This 
objection  was  well  taken.  The  verdict  Is  In- 
sufficient to  support  a  Judgment.  State  v. 
Scarlett.  6T  Kan.  252,  45  Pac.  602.  As  this 
requires  a  reversal,  we  deem  It  unnecessary 
to  enter  Into  a  discussion  of  the  many  ques- 
tions raised  by  counsel.  We  will  say,  how- 
ever, that  the  Information,  In  charging  rot>- 
bery,  also  charges  larceny,  and  larceny  from 
the  person,  and  under  It  a  conviction  might 
be  had  of  either  offense.  The  instructions 
were  to  the  effect  that  the  Jury  must  either 
convict  of  robbery  or  acquit  This  was  al- 
together erroneous,  as  the  defendant  might 
properly  be  convicted  of  any  offense  Included 
within  the  principal  charge  of  rtJbbery,  as 
stated  in  the  information.  The  Judgment  is 
reversed,  and  a  new  trial  ordered.  Ail  the 
Justices  concurring. 


(37  Kan.  291) 

SPRINOFIEIoD  FIRE  &  MARINE  INS.  CO. 

T.  PAYNE  et  al. 

(Supreme  Conrt  of  Kansas.     Oct  10,  1896.) 

[Hsox^Ncs— Award  o*  Appraisbks— Worth  or 

Property  Dbstrotbd — Evidenci. 

1.  In  the  absence  of  fraud  or  mistake,  the 
written  agreement  of  the  aRsured  and  several  in- 
surers for  the  appraisement  of  a  fire  loss  is  the 
tiest  evidence  of  the  Intent  of  the  parties  in  en- 
tering into  it 

2.  For  the  purpose  of  testing  the  validity  of 
an  award  of  appiaisers  of  a  fire  loss,  It  is  im- 
proper to  submit  to  the  jury  whether  the  ap- 
praisers wera  in  possession  of  the  facts  neces- 
sary to  an  intelligent  conclusion,  or  whether 
they  took  Into  consideration  all  the  Items  of  tbe 
loss  covered  by  the  policy.  Such  an  award  is 
valid  and  bindini;  if  the  proceeding  Is  honestly 
and  fairly  conducted,  but,  in  the  case  of  destroy- 
ed property,  which  an  appraiser  had  never  seen, 
fairness  would  require  that  he  be  informed  by 
evidence  of  some  sort  (not  necessarilynnderoeth) 
as  to  the  character  and  value  of  the  property; 
and,  unless  an  opportunity  is  afforded  to  impart 
such  Information,  the  award  will  not  be  binding. 

3.  Evidence  o'  the  cost  of  a  buildinp;  is  not 
usually  eTidence  of  its  value  at  a  particular 
time;  but  witnesses  who  are  not  architects, 
builders,  or  contractors  may  be  allowed  to  state 
their  opinions  as  to  the  worth  of  a  buildini;  from 
a  general  knowledge  of  it  without  being  able  to 
estimate  the  value  of  any  of  the  materials  enter- 
ing into  its  construction,  such  inability  affecting 
the  weight,  but  not  the  competency,  of  the  testi- 
mony. 

4.  Although  a  submission  to  appraisers  may 
not  be  a  condition  precedent  to  tbe  commence- 
ment of  an  action,  for  the  reason  that  neither 
party  made  a  written  demand  therefor,  yet, 
when  an  appraisement  is  agreed  upon,  the  parties 
are  bound  by  tbe  award,  unless  the  same  Is  in- 
valid; and  the  burden  of  proof  in  that  respect 
rests  upon  the  party  who  challenges  it 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  county; 
Henry  I*  Alden,  Judgew 


Action  l7  Thomas  J.  Payne  and  others 
against  tbe  Springfield  Fire  &  Marine  Insur- 
ance Company.  Judgment  fOr  plaintiffs.  De 
fendant  brings  error.    Reversed. 

In  18S7,  Thomas  J.  Payne  commenced,  and 
in  1S89  completed,  the  erection  of  a  fine 
dwelling  house  at  Argentine.  On  Noveml)e.i 
8,  ISSS,  tbe  plaintiff  In  error  Issued  a  policy 
of  fire  Insurance  thereon  for  the  sum  of  $4,- 
000,  to  run  for  three  years.  Policies  were  is- 
sued by  three  other  companies,  aggregating 
$15,000.  The  house  was  destroyed  by  nre 
about  2  o'clock  on  Sunday  morning,  May  3, 
1801.  Within  a  few  days  after  the  fire,  the 
adjusters  of  the  several  companies,  or  some 
of  them,  had  a  conference  with  Payne  and 
his  attorney  at  the  Coates  House,  In  Kansas 
City,  Mo.,  in  relation  to  the  loss,  but  the  evi- 
dence is  quite  conflicting  as  to  what  occurred 
there.  The  policy  of  the  plaintiff  in  error 
contained  the  following  clauses:  "The  amount 
of  sound  value  and  the  loss  or  damage  shall 
be  determined  by  agreement  l)etween  the  com- 
pany and  the  assured.  But  if  at  any  time 
dirrerences  shall  arise  touching  any  loss  or 
damage,  every  such  difference  shall,  at  tbe 
written  request  of  either  party,  be  submitted 
at  equal  expense  of  the  parties  to  competent 
expert  and  impartial  persons  (not  interested 
in  the  loss  as  creditors  or  otherwise,  nor  re- 
lated to  tbe  assured  or  claimants),  one  to  be 
chosen  by  each  party,  and  the  two  so  chosen, 
in  case  of  their  disagreement,  stiall  select  a 
third  to  act  with  them;  and  the  award  in 
writing,  imder  oath,  of  any  two  of  them,  shall 
be  binding  on  the  parties  as  to  the  amount 
of  such  loss  or  damage,  but  shall  not  decide 
the  legal  liability  of  the  company  under  this 
policy:  •  •  •  and.  until  the  •  •  •  award 
had,  the  loss  shall  not  be  payable;"  and  "no 
suit  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  of  this  pot- 
icy  shall  be  sustainable  In  any  court  of  law 
or  cliancery  until  after  an  award  shall  liave 
been  obtained  fixing  the  amount  of  such  claim 
in  the  manner  above  provided."  Payne  tes- 
tified that  the  adjusters  made  no  claim  that 
his  loss  was  not  equal  to  the  amount  of  the 
policies,  but  they  represented  that  it  could  not 
be  paid  until  after  an  appraisal  thereof,  which 
was  a  requisite  formality  to  payment  with- 
out suit.  The  testimony  of  the  adjusters  was 
to  the*  effect  that  they  disputed  the  amount 
of  the  loss,  and  claimed  that  It  was  much 
less  than  the  sum  of  the  policies,  and  that 
they  proposed  the  selection  at  appraisers,  as 
provided  by  the  policies,  to  fix  the  amount 
of  the  loss.  Nothing  was  then  agreed  upon, 
but  the  attorney  for  Payne  said  that  be  would 
make  proofs  of  the  loss.  On  or  about  June 
17,  1801,  however,  Payne  and  the  several 
agents  and  adjusters  of  the  insurance  compa- 
nies signed  a  written  agreement  for  the  ap- 
pointment of  P.  B.  Messenger  and  S.  G.  Grlbl 
to  appraise  the  loss,  and  in  case  of  disagree 
ment  the  said  appraisers  to  select  a  third  to 
act  with  them  in  matters  of  difference  only: 
the  award  at  said  appraiser*,  or  any  two  of 
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them,  made  In  writing,  In  accordance  with  the 
agreement,  to  be  binding  jipon  both  parties; 
It  being  Btated  that  the  appraisement  was  for 
the  purpose  of  ascertaining  and  fixing  the 
Amount  of  said  loss  and  damage,  and  not  to 
determine,  waive,  or  invalidate  any  other  right 
or  rights  of  either  party,  and  that  in  determin- 
ing the  loss  and  damage  the  appraisers  were 
to  make  an  estimate  of  the  total  cost  of  re- 
placing or  repairing  the  property,  or  the  ac- 
tual cash  value  thereof  at  or  Immediately  pre- 
ceding the  time  of  the  Are,  and  In  case  of  de- 
preciation of  the  property  from  use,  age,  con- 
dition, location,  or  otherwise,  a  proper  deduc- 
tion should  be  made  therefor.  .  Messenger  and 
Grlbl  were  sworn  as  appraisers  on  the  same 
day,  and  on  June  20,  1891,  they  selected  J.  F. 
Meyer  to  act  as  a  third  appraiser  to  settle 
matters  of  difference  in  compliance  with  the 
agreement.  The  evidence  tends  to  show  that 
the  only  matter  of  dlfCerence  was  as  to  a  gas 
machine,  and  the  principal  question  as  to  that 
was  whether  It  was  covered  by  the  policies 
or  not.  It  was  conceded  on  the  trial  that  this 
machine  was  not  covered  by  the  policies.  Mey- 
er was  sworn  as  an  appraiser  on  the  day  of 
his  appointment,  and  on  the  same  day  he 
and  Grlbl  signed  a  written  appraisement  of 
the  loss  at  $11,428.51,  but  Messenger  did  not 
rtgn  It.  On  June  2(5,  1891,  Payne  made  writ- 
ten proofs  of  his  loss,  giving  the  items  thereof, 
aRgrcgating  $23,080.90.  These  proofs  of  loss 
were  soon  returned  to  Payne,  who  claims  that 
no  reasons  were  assigned  for  such  return, 
while  the  companies  claim  that  they  did  as- 
sign speciflc  reasons  therefor,  and  requested 
their  correction.  Payne  was  permitted  to  tes- 
tify, over  the  objection  of  the  insurance  com- 
pany, that  the  house  cost  him  about  $25,000, 
and  other  witnesses,  not  architects,  builders, 
or  contractors,  were  allowed  to  state  their 
opinions  as  to  the  value  of  the  house  from  a 
general  knowledge  of  It,  without  estimating 
the  value  of  any  of  the  materials  entering  Into 
Its  construction.  The  essential  parts  of  In^ 
stniotlons  4  and  5  given  by  the  court,  and  ex- 
cepted to  by  the  Insurance  company,  read  as 
follows:  "If  you  find  from  the  evidence  that 
said  plaintiff  made  and  entered  Into  such  an 
agrotuiient  for  the  purpose  of  submitting  ques- 
tions of  difference  which  had  arisen  between 
said  plaintiff  and  defendant  touching  said  loss 
or  damages  sustained  by  plaintiff  to  th^  per- 
sons tiierein  mentioned  for  determination,  their 
award  to  be  final  and  binding  upon  said  plain- 
tiff and  defendant  as  to  such  loss  and  the 
amount  of  damages  so  ascertained,  and  that 
said  agreement  was  so  entered  into  by  the 
plaintiff  of  his  own  accord,  knowing  the  pur- 
pose and  effect  thereof,  and  not  by  reason  of 
fttlse  representations  and  fraud,  as  alleged  by 
said  plaintiff  in  his  reply  as  hereinbefore  set 
put:  and  tliat  said  appraisers,  in  making  such 
award  thoreimder,  took  Into  consideration  all 
the  items  of  the  loss  covered  by  said  policy, 
and  were  In  possession  of  the  facts  necessary 
for  thom  to  arrive  at  an  Intelligent  conclusion 
conooming  the  matters  refeiTed  to  thcui  for 


determination,— then  I  instract  you  that  said 
agreement  and  the  award  made  and  signed  by 
the  said  J.  F.  Meyer  and  S.  G.  Grlbl  are  bind- 
ing upon  said  plahitlff,  and  his  recovery  here- 
in will  be  limited  to  the  amount  of  sucb^ 
award."  "If,  however,  you  find  from  the  evi- 
dence that  said  agreement  to  submit  the 
questions  of  such  loss  and  the  amount  of 
damages  sustained  by  the  plalntifC  to  said 
persons  for  determination  and  arbitration  was 
not  made  and  entered  into  by  said  plaintiff  of 
his  own  accord,  knowing  the  purpose  and 
effect  thereof,  but  that  said  plaintiff  was  In- 
duced to  sign  the  same  by  reason  of  false  rep- 
resentations and  fraud  made  to  or  practiced 
upon  him  by  said  defendant  or  Its  agents  or 
representatives,  as  alleged  In  said  plaintiir» 
reply  as  hereinbefore  set  out,  or  that  said 
appraisers  making  such  award  made  and  de- 
termined the  same  without  being  in  posses- 
sion of  the  facts  necessary  for  them  to  arrive 
at  an  intelligent  conclusion  concerning  the 
matters  referred  to  them  for  determination, 
and  without  giving  an  opportunity  for  such 
facts  to  be  presented  to  them,  and  that  said 
appraisers  did  not  take  into  consideration  all 
the  Items  of  the  loss  covered  by  said  policy, 
as  in  said  reply  alleged,  then  I  Instruct  you 
that  said  agreement  and  award  are  not  bind- 
ing upon  said  plaintiff,  and  you  will  then  de- 
termine from  the  evidence  the  amount  of  loss 
or  damage  to  said  dwelling  bouse  sustained 
by  said  plaintiff  from  said  fire,  said  loss  or 
damage  to  be  estimated  according  to  the  ac- 
tual cash  value  of  the  property  at  the  time 
of  said  fire."  A  verdict  was  returned  In  fa- 
vor of  Payne  April  15, 1892,  for  $4,153.60.  and 
answera  were  made  to  certain  particular  ques- 
tions of  fact.  As  to  the  execution  of  tlie 
agreement  to  appraise,  the  Jury  found  tlMt 
Payne  examined  It,  took  it  to  his  attorneys, 
returned  to  the  ofllce  of  the  Insurance  agent, 
and  requested  some  alterations  therein,  and 
that  he  knew  the  contents  thereof,  and  Its 
purpose,  before  It  was  signed;  but  in  answer 
to  other  questions  the  Jury  found  that  he  did 
not  understand  the  nature  and  character  of 
the  agreement,  and  that  false  representatious 
and  fraudulent  statements  were  made,  where- 
by he  was  Induced  to  sign  the  same.  The  Jurj- 
further  found  that  the  parties  did  not  differ 
as  to  the  amount  of  the  plaintiff's  loss  l>efore 
the  agreement  was  signed;  that  Grlbl  was  em- 
ployed by  the  Insurance  companies  previous 
to  signing  the  contract;  that  Grlbl  and  Meyer 
were  Incompetent,  because  they  were  not  In 
possession  of  all  the  facts  In  determining  the 
loss;  that  Payne  did  not  have  a  hearing  or 
any  opportunity  to  be  heard  before  the  ap- 
praisers; and  that  Payne  refused  to  accept 
the  amount  of  the  award  on  June  20,  1S91. 
Other  facts  appear  In  the  opinion. 

Thomas  Bates  and  Reed  &  Reed,  tor  plaintiff 
In  error.     Hale  &  Fife,  for  defendants  In  error. 

M.\RTIN,  0.  J.  (after  stating  the  facts).    1. 
The  question  of  a  difference  between  the  as- 
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sored  aad  the  insurers  as  to  the  amount  of  the 
loss  was  scarcely  an  open  one  after  the  execnr 
tlon  of  the  written  agreement  of  June  17,  1891. 
That  the  loss  was  legitimate  does  not  seem  to 
have  been  disputed  at  any  time,  and  the  only 
function  that  appraisers  or  arbitrators  could 
perform  was  to  ascertain  and  fix  its  amount 
Payne  did  not  testify  that  the  agrents  and  ad- 
justers eyer  agreed  to  pay  him  the  full  amount 
of  the  policies,  to  wit,  $19,000,  although  he  says 
they  did  not  question  the  amount  of  the  loss. 
He  admits  that  the  subject  of  the  appointment 
of  appraisers  was  discussed  at  the  Coates 
Hoi:se,  and  this  was  more  than  a  month  before 
the  agreement  was  signed.  According  to  the 
flndlngB  of  the  Jury,  Payne  executed  the  paper 
advisedly.  Upon  his  .own  testimony  we  are 
unable  to  discover  any  fraud  practiced  upon 
him  by  the  insurance  companies  in  order  to  ob- 
tain bis  signature.  It  was  plainly  stated  in 
the  writing  that  the  appraisement  was  "for  the 
purpo^  of  ascertaining  and  fixing  the  amount 
of  said  loss  end  damage,"  and  that  "the  award 
of  said  appraisers,  or  any  two  of  them,  made  In 
writing,"  should  be  binding  upon  both  parties 
to  the  agreement  The  writing  is  the  best  evi- 
dence of  the  intent  of  the  parties  In  appototlng 
appraisers,  and,  there  being  no  evidence  of 
fraud  or  mistake,  Payne  should  not  be  heard 
to  contradict  what  Is  therein  so  clearly  ex- 
pressed. Hopkins  V.  Railway  Co.,  29  Kan.  544, 
550;  Smith  v.  Deere,  48  Kan.  416,  29  Pac.  603; 
Getto  ▼.  Blnkert,  55  Kan.  617,  620,  40  Pac. 
925,  and  cases  cited. 

2.  The  agreement  of  June  17,  1891,  designated 
P.  B.  Messenger  and  S.  G.  Gribi  as  appraisers. 
Messenger  had  been  named  by  Payne,  and 
Grlbl  by  the  insurance  companies.  Messenger 
was  a  carpenter  and  builder,  who  had  worked  on 
Payne's  house,  part  of  the  time  as  foreman,  and 
he  was  entirely  familiar  with  the  materials 
and  workmanship  entering  Into  its  construction. 
Grlbl  was  a  contractor  and  builder  residing  at 
Wichita,  and  bad  on  several  previous  occa- 
sions acted  as  an  appraiser  of  fire  losses  by  the 
appointment  of  Insurance  companies.  The  ev- 
idence tends  to  show  that  Grlbl  was  in  Kansas 
City  on  business  before  the  agreement  was 
signed,  and  that  he  consented  to  seire  as  an 
appraiser.  Gribi  and  Messenger  went  to  Ar- 
gentine on  the  day  of  their  appointment,  and 
measured  the  foundation  walls,  the  superstruc- 
ture of  wood  having  burned,  leaving  little  else 
to  indicate  the  size  and  character  of  the  build- 
ing. .  A  rain  coming  up,  they  went  to  the  place 
where  Payne  was  residing,  and  he  gave  them 
a  photograph  of  the  house.  From  the-  meas- 
urements and  the  photograph  Messenger  and 
Grlbl  drew  a  rough  plan  or  diagram  of  the 
bouse.  Gribi  testified  that  Payne  then  and 
there  gave  a  very  full  description  of  the  house, 
with  all  its  materials  and  workmanship,  but 
this  was  fully  denied  by  Payne.  It  Is  not 
claimed  that  Payne  bad  any  hearing  after  that 
day,  or  any  notice  that  evidence  would  be  heard 
as  to  the  character  or  the  valne  of  the  building. 
The  appraisers  obtained  the  bin  of  the  Hopkins 
Planing   Mill   Company,   which  Included   the 


greater  part  of  the  mahogany,  cherry,  Urd** 
eye  maple,  and  butternut  finishing  lumber,  to- 
gether with  doors  of  like  character;  and  this 
bin,  with  the  measurements,  the  photograph, 
and  the  plan  made  therefrom,  appear  to  have 
been  the  sources  of  Information  upon  which 
Grlbl  acted,  with  the  knowledge,  If  any,  deriv- 
ed from  Payne,  for  he  did  not  testify  that  he- 
obtained  any  data  from  Messenger.  The  latter 
had  the  same  sources  of  information,  and  also 
the  previous  knowledge  of  the  house,  derived 
from  bis  personal  familiarity  with  it  Meyer, 
although  appointed  by  the  other  appraisers,  be- 
cause of  their  dlSerence  as  to  the  gas  machine, 
seems  to  have  gone  aU  over  the  calculations  and< 
estimates,  but  it  does  not  appear  that  he  obtain- 
ed any  facts  from  Payne,  or  from  any  other 
source  familiar  with  the  building.  Messenger 
died  before  the  trial.  His  deposition  was  tak- 
en, but  neither  party  offered  it  to  evidence. 
An  appraisement  of  existing  property  Is  usually 
made  upon  actual  view,  and  without  the  aid 
of  other  evidence;  and  In  the  case  of  ap- 
praisers entirely  familiar  with  property  after- 
wards destroyed  they  might  make  an  intelli- 
gent estimate  upon  their  former  knowledge,  but 
this  is  not  so  as  to  appraisers  who  have  never 
seen  the  property.  In  such  case  the  estimate- 
must  be  as  to  property  which  was,  but  is  not 
and  a  knowledge  of  It  must  be  derived  from' 
evidence  of  some  sort  not  necessarily  -under 
oath.  The  measurements,  the  photograph,  an* 
the  plat  made  therefrom,  together  with  the- 
planlng-mlU  biU,  would,  no  doubt,  gre.itly  aid 
Grlbl  in  making  an  estimate;  but  if  he  obtalued- 
no  information  from  Payne,  or  any  other  per- 
son, it  could  hardly  be  claimed  that  his  esti- 
mate would  be  an  intelligent  one.  Messenger 
was  well  Informed  respecting  the  building,  and 
was  perhaps  competent  to  make  an  estimate- 
with  the  aids  before  Indicated;  but  he  did  not 
sign  the  award.  If  he  agreed  to  the  ainnunt 
thereof,  however,  then  It  may  fairly  be  consid- 
ered his  by  reason  of  the  signature  of  the  third: 
appraiser,  in  the  selection  of  whom  he  joined, 
for  by  the  terms  of  the  agreement  the  award- 
was  sufficient  if  signed  by  any  two  »t  the  ap- 
praisers. The  rule  laid  do-wn  by  the  court 
was  too  strict  In  allowing  tlie  jury  to  pass  upon 
the  question  whether  or  not  the  appraisers  were 
In  possession  of  the  facts  necessary  for  them  to 
arrive  at  an  intelligent  conclusion,  and  in  de- 
claring that.  If  the  appraisers  did  not  take  into 
consideration  aU  the  Items  of  the  loss  covered 
by  the  iwllcy,  then  the  aA^ard  was  not  binding 
upon  Payne.  Very  few  awards  could  stand  the 
test  of  so  strict  a  rule.  Ap  award  is  prima 
facie  conclusive  between  the  parties  as  to  aU 
matters  submitted  to  the  arbitrators  (Miller  v. 
Brumbaugh,  7  Kan.  343,  352;  Groat  v.  Pracht 
31  Kan.  656,  3  Pac.  274),  and  It  wlU  not  be  set 
aside  for  mere  irregularities  not  affecting  sub- 
stantial rights  (Anderson  v.  Burchett  48  Kan. 
153,  29  Pac.  315).  In  UnderhiU  v.  Van  Cort- 
landt  2  Johns.  Ch.  339,  361,  ChanceUor  Kent 
said:  "Admitting  that  there  was  no  corruption 
or  partiality  in  the  arbitrators  (and  none  is  pre- 
tended), and  admitting  that  there  was  no  mis- 
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conduct  in  than  during  tbe  course  of  tbe  hear- 
ing, nor  of  fraud  in  the  opposite  party  (and 
none  is  established  by  proof),  then,  I  say  the 
court  cannot  inquire  into  the  charge  of  an  over 
or  under  valuation,  or  of  the  reasonableness  or 
unreasonableness  of  the  award,  but  it  is  binding 
and  conclusive.  If  every  award  must  be  made 
conformable  to  what  would  have  been  tbe  Judg- 
ment of  this  court  in  the  case,  it  would  render 
arbitrations  useless  and  vexatious,  and  a  source 
of  great  litigation;  for  it  very  rarely  happens 
that  both  parties  are  satisfied.  The  decision 
by  arbitration  Is  the  decision  of  a  tribunal  of 
the  parties'  own  choice  and  electioa  It  is  ti 
popular,  cheap,  convenient,  and  domestic  mode 
of  trial,  which  the  courts  have  always  regarded 
with  liberal  indulgence.  They  have  never  ex- 
acted from  these  unlettered  tribunals— this  rus- 
tlcum  forum— the  observance  of  technical  rule 
and  formality.  They  have  only  looked  to  see 
If  the  proceedings  were  honestly  and  fairly  con- 
ducted, and,  if  Uiat  appeared  to  be  the  case, 
they  have  uniformly  and  universally  refused  to 
interfere  with  the  judgment  of  the  arbitrators." 
See,  also,  Water-Power  Co.  v.  Gray,  6  Mete. 
(Mass.)  131,  165,  and  Hall  v.  Insurance  C^.,  57 
Conn.  105,  117,  17  Atl.  356,  and  authorities 
cited. 

3.  The  policy  required  the  insurance  company 
to  m^e  good  unto  the  assured  the  amount  of 
loss  or  damage  to  be  estimated  according  to  the 
cash  value  of  the  property  at  the  time  of  the 
loss,  not  exceeding  $4,000.  One  method  of 
arriving  at  such  loss  is  by  estimating  the  cost 
of  replacing  the  building,  less  any  depreciation 
from  use,  age,  or  otherwise;  and  the  other  is 
by  evidence  of  the  value  of  the  building  at  tbe 
flme  of  Its  destruction,  less  the-  value,  if  any, 
of  the  nlins.  If  witnesses  to  the  worth  of  the 
building  are  shown  by  cross-examination  to 
have  little  knowledge  upon  the  subject,  this 
would  be  proper  matter  of  argument  to  the  Jury 
as  affecting  tbe  weight  of  their  testimony,  but 
it  should  not  be  excluded  on  that  account.  Ev- 
idence of  the  cost  of  a  building,  however,  can 
hardly  be  said  to  be  evidence  of  Its  value  at  a 
particular  time.  Sometimes,  from  the  necessi- 
ties of  the  case.  It  may  be  proper  to  inquire  as 
to  the  cost  of  an  article  as  tending  to  establish 
Its  value,  but  there  is  no  such  necessity  here, 
and  Payne  ought  not  to  have  been  permitted 
to  testify  that  the  house  cost  about  $25,000. 

4.  It  does  not  api)ear  that  either  party  made 
a  written  request  for  submission  to  appraisers, 
and  therefore  an  appraisement  was  not  a  con- 
dition precedent  to  the  commencement  of  an 
action  (Insurance  Co.  v.  Wilson,  45  Kan.  250, 
25  Pac.  629;  Insurance  Co.  v.  Wallace,  48  Kan. 
400,  29  Pac.  755);  yet,  an  appraisement  having 
been  agreed  upon,  Payne  is  bound  by  tbe 
award,  unless  it  is  invalid  under  the  principles 
above  stated;  and  the  burden  of  proof  Is  upon 
him  to  show  Its  Invalidity.  If,  however,  the 
award  shall  not  be  sustained,  then  Payne  will 
be  entitled  to  recover  from  the  insurance  com- 
pany the  sum  of  $4,000,  and  Interest  thereon  at 
6  per  cent,  per  annum  from  a  time  60  days  aft- 
er the  proofs  of  loss  were  received  at  Chicago,  | 


or  80  much  thereof  aji  shall  not  ecceed  fonr- 
nineteenths  of  the  total  loss,  with  interest  there- 
on as  aforesaid. 

The  court  did  not  err  In  refusing  to  submit  to 
the  Jury  the  particular  questions  of  fact  referred 
to  in  the  brief  of  plalntltF  in  error,  nor  In  hold- 
ing that  further  proof  of  loss  was  waived,  nor 
In  any  other  respect  material  to  the  case  except 
as  hereinbefore  Indicated;  but  for  these  errors 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices  con- 
curring. 


(S7  Kan.  tS») 

DOUGLASS  et  al.  v.  WALKER  et  al. 

(Supreme  Coort  of  Kansas.    Oct  10,  1886.) 

Rbvibw  OS  AppBAif— Conclusions  or  Law— Tax 

Dbbd. 

1.  Where  a  case  comes  before  a  reviewing 
court  on  conclusions  of  fact  and  of  law  only,  a 
conclusion  of  law  properly  deducibie  from  con- 
clusions of  fact,  although  general  la  its  nature, 
ought  to  l>e  regarded,  notwithstanding  there  are 
other  independent  conclusions  of  law  more  spe- 
cific in  character.  , 

2.  A  tax  deed  including  a  fee  for  printing  tbe 
■ale  notice  la  voidable  if  tbe  printer's  affidavit  of 
publication  is  not  transmitted  to  the  count) 
treasurer  within  14  days  after  the  last  publica- 
tion, although  it  was  transmitted  to  and  filed 
in  the  office  of  the  county  clerk  within  that  time. 
43  Pac  1143,  2  Kan.  App.  706,  reversed. 

(Syilabas  by  the  Court.) 

Error  from  court  of  appeals,  Nortnem  de- 
partment. Eastern  division. 

Action  by  A.  D.  Walker  and  another  againi<t 
John  C.  Douglass  and  another.  Judgment  for 
defendants,  and  plaintiffs  appealed  to  the  court 
of  appeals,  where  it  was  reversed  (43  Pac. 
1143,  2  Kan.  App.  706),  and  defendants  bring 
error.'    Reversed. 

John  C.  Douglass  and  C.  M.  Foster,  for  plain 
tiffs  in  error.  Bayden  &  Hayden  and  J.  H. 
Lowell,  for  defendants  In  error. 

MARTIN,  a  J.  This  case  originated  In  th-; 
district  court  of  Jackson  county.  It  was  eject- 
ment, brought  by  A.  D.  Walker  and  James  U. 
Lowell  against  John  C  Douglass  and  Hattie 
R.  Douglass,  to  recover  an  80-acre  tract  of 
land,  and  damages  for  its  use  and  occupation. 
The  plainti£fB  below  relied  on  two  tax  deeds 
covering  the  same  tract;  the  first  being  based 
on  the  taxes  for  18S5,  and  the  second  on  the 
taxes  for  1886,  J887,and  1888.  Tbe  court  mado 
conclusions  of  fact  and  of  law,  but  tbe  evi- 
dence Is  not  preserved  in  the  record.  The  cou- 
clusions  of  law  were  as  follows:  "First.  The 
tax  deed  issued  upon  the  sale  for  the  taxes 
of  1885  is  invalid,  because  there  was  includeo 
In  such  taxes  a  township  road  tax  levied  In 
1884,  under  the  eighth  subdivision  of  section 
22,  c.  110,  Comp.  Laws  1879,  and  carried  over 
to  and  added  to  the  taxes  of  1885;  such  road 
tax  being  illegal  because  the  said  subdivision 
of  section  22  was  unconstitutlonaL  Second. 
The  tax  deed  Issued  upon  the  sale  for  the  taxes 
of  1S86  is  Invalid,  because  a  township  road  tax, 
levied  in  1885,  was  not  collected  as  other  taxes 
levied  for  that  year,  but  was  carried  over  to 
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1886,  aod  constituted  a  part  of  the  taxes  for 
which  the  land  was  sold  In  the  latter  year. 
Third.  There  should  be  a  Judgment  for  the  de- 
fendants that  they  are  the  owners  of  the  lands, 
and  for  costs."  Judgment  was  rendered  ac- 
cordingly In  favor  of  the  defendants  below. 
The  court  of  appeals  sustained  the  view  of  the 
court  below  as  to  the  first  tax  deed,  but  re- 
versed the  Judgment  as  to  the  second  tax  deed, 
holding  that  the  reason  stated  in  the  second 
conclusion  of  law  was  insufficient  to  avoid  it. 
No  mention  Is  made  of  the  third  conclusion  c)f 
law,  nor  of  any  of  the  conclusions  of  fact  ex- 
cept those  covered  by  the  first  and  second  con- 
clusions of  law.  2  Kan.  App.  706,  43  Pac, 
1143. 

1.  It  is  argued  by  the  defendants  in  error 
here  that  the  court  of  appeals  was  Justified  in 
ignoring  the  third  conclusion  of  law,  and  in 
considering  only  the  specific  reasons  assigned 
by  the  court  below  for  the  Invalidity  of  the 
two  tax  deeds.  This  contention  cannot  be  sus- 
tained. Each  conclusion  of  law  Is  separate 
and  Independent,  and  the  third  conclusion  was 
broad  enough  to  cover  any,  of  the  conclusions 
of  fact  by  which  it  was  supported.  In  Blanch- 
ard  V.  Hatcher,  40  Kan.  350,  352,  20  Pac.  15, 
the  only  conclusion  of  law  was  that  "the  de- 
fendant ought  to  recover  his  costs,"  and  yet 
this  court  reversed  the  Judgment  on  the  ground 
that  this  conclusion  of  law  was  not  Justified 
by  the  couclusions  of  fact.  Certainly,  If  a 
Judgment  of  reversal  Is  proper  when  the.  con- 
clusions of  fact  do  not  Justify  such  a  conclu- 
sion of  law,  a  reviewing  court  should  not  hesi- 
tate to  affirm  a  Judgment  when  such  conclusion 
of  law  is  properly  drawn  from  the  conclusions 
of  fact. 

2.  The  eighth  conclusion  of  fact  was  as  fol- 
lows: "The  printer  who  printed  the  delinquent 
tax  lists  for  the  taxes  of  the  years  1885  and  1830 
did  not,  within  fourteen  days  after  said  publica- 
tions were  last  made,  or  at  any  time  thereafter, 
transmit  to  the  treasurer  an  affidavit  of  such 
publication,  but  such  affidavit  of  publication  was 
in  each  Instance  transmitted  directly  by  the 
printer  to,  and  filed  in  the  office  of,  the  county 
clerk  of  said  county  within  fourteen  days  after 
the  last  publication  by  said  printer,  and  in 
each  case  his  fee  of  twenty-five  cents  was  in- 
cluded in  the  sum  charged  against  said  lands 
as  costs,  and  for  which  the  land  was  sold." 
Upon  the  construction  given  by  this  court  to 
section  108  of  the  tax  law  (Gen.  St.  1889,  par. 
6057),  both  the  tax  deeds  were  voidable.  Fox 
v.  Cross,  39  Kan.  350,  18  Pac.  300;  Blanchard 
V.  Hatcher,  supra;  Jackson  v.  Challiss,  41 
Kan.  24",  257,  21  Pac.  87.  The  transmission  of 
the  affidavit  of  publication  to  the  county  clerk 
within  the  time  required  by  law  to  transmit  it 
to  the  county  treasurer  was  not  a  compliance 
with  said  section  108,  and  did  not  justify  the 

'treasurer  in  selling  the  land  for  a  price  Includ- 
tog  the  25  cents  charged  for  the  fee  of  the 
printer.  In  proceedings  for  the  enforcement  of 
tax  liens  upon  real  estate  nothing  can  be  con- 
sidered an  irregularity  cured  by  section  130  of 
the  tax  law  (Gen.  St.  1889,  par.  6993)  which  sub- 


stantially and  intentionally  Increases  the  charge 
for  which  the  land  Is  sold.  Genthner  v.  Lewis, 
24  Kan.  309;  Hapgood  v.  Morten,  28  Kan.  704, 
7C7;  Harris  v.  Curran,  32  Kan.  581,  588,  4  Pac. 
1044;  Ireland  v.  George,  41  Kan.  751,  755,  21 
Pac.  770.  The  fact  that  under  section  121  of 
the  tax  law  (Gen.  St  1889,  par.  6970)  the  coun- 
ty clerk  is  the  ultimate  custodian  of  the  affida- 
vit of  publication,  together  with  all  affidavits, 
notices,  and  papers  referring  to  the  tax  s^le, 
does  not  dispense  with  the  requirement  of  sec- 
tion 108,  for,  unless  the  printer's  affidavit  be 
transmitted  to  the  county  treasurer  within  the 
time  required  by  law,  he  is  not  authorized  to 
include  the  advertising  fee  In  the  tax  sale. 
The  amount  of  the  charge  upon  the  land  is  not 
afEected  by  the  filing  of  the  treasurer's  affida- 
vit with  the  clerk,  and  the  omission  to  file  it 
may  therefore  be  treated  as  an  irregularity 
only,  under  section  139.  Stout  v.  Coates,  33 
Kan.  382,  385,  11  Pac.  151.  The  failure  of 
the  printer,  however,  to  transmit  his  affidavit 
to  the  proper  officer  in  due  time,  materially  af- 
fects the  legal  charge  upon  the  land,  and  there- 
fore cannot  be  treated  as  a  mere  irregularity. 
The  judgment  of  the  court  of  appeals  must 
thPrefore  be  reversed,  and  the  Judgment  of  the 
district  court  in  all  things  affirmed.  All  the 
justices  concurring. 


(4  Kan.  App.  698) 
ACME   HARA'ESTER   CO.   v.  MADDEN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Oct.  9.  1896.) 
Appeal— Review  op  Evidbsce— Breach  op  Coji- 

TKACT— EVIDBNCB  OP  DAMAGES— DEC- 
LARATIONS OP  AOBVT. 

1.  When  the  findings  of  the  jury  upon  materi- 
al facts  are  not  sustained  by  the  evidence,  they 
should  be  set  aside,  upon  proper  application  be- 
ing mnde  therefor. 

2.  Before  an  agent,  who  was  selling  on  com- 
mission certain  harvesting  machines,  can  recov- 
er damages  for  the  failure  of  his  principal  to  fill 
his  orders  for  certain  machines,  he  must  show 
that  the  orders  were  for  sales  made  to  persons 
to  whom,  by  the  contract  of  agency,  he  was  au- 
thorized to  sell. 

3.  The  declarations  of  an  agent  are  not  admis- 
sible against  his  principal  when  they  merely  re- 
late to  a  past  transaction. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ellis  county. 

Action  by  the  Acme  Harvester  Company 
against  Ed  P.  Madden.  Judgment  for  de- 
fendant.   Plaintiff  brings  error.    Reversed. 

H.  G.  Laing,  for  plaintiff  in  error.  A.  J. 
Bryant,  for  defendant  In  error. 

GARVEB,  J..  The  defendant  in  error,  Ed 
P.  Madden,  was  the  agent  for  the  plaintilT 
In  error  for  the  sale  of  the  Hodge  steel  head- 
er In  certain  territory  in  this  state  for  the 
years  1891  and  1892.  Written  contracts  be- 
tween the  Acme  Harvester  Company,  as  par- 
ty of  the  first  part,  and  Madden,  as  party 
of  the  second  part,  defined  the  terms  of  the 
agreement,  fixed  the  prices  at  which  the  ma- 
chines should  be  sold,  the  commission  to  be 
received  by  -the  agent  on  the  sales  made  by 


Digitized  by 


Google 


S20 


46  PACIFIC  REPORTER. 


(Kan. 


l»lm,  and  spectfled  the  conditions  nnder 
which  sales  might  be  made.  Among  other 
things,  said  contracts  contained  the  follow- 
ing: "And  the  said  party  of  the  first  part 
hereby  agrees  to  furnish  the  machines  and 
extras  herein  named  to  the  said  party  of  the 
second  part  as  fast  as  they  are  ordered,  to 
the  extent  of  their  ability  to  do  so:  provid- 
ed, hoTveyer,  if  from  any  cause  whatever  they 
are  unable  to  furnish  the  machines  ordered, 
or  any  extras  thereto,  they  shall  not  be  lia- 
ble for  any  damages  whatever.  And  the  par- 
ty of  the  first  part  agrees  to  pay  a  commis- 
sion of  20  per  cent,  of  the  list  price  of  ma- 
chines herein  named,  at  which  machines  arc 
to  be  sold.  •  •  *  The  party  of  the  first 
part  reserves  the  right  to  select  such  notes  as 
they  see  fit  out  of  the  time  sales,  and  turn 
them  over  to  the  party  of  the  second  part, 
at  time  of  settlement,  or  any  time  before 
that,  as  they  may  elect,  for  all  commissions 
due  the  second  party  on  such  sales."  "(4) 
To  grant  credit  to  such  persons  only  as  are 
of  well-known  responsibility  and  of  good  rep- 
utation as  to  the  payment  of  their  debts,  and 
against  whom,  after  allowing  for  homestead 
and  all  lawful  exemptions,  collection  of  the 
amount  can  be  made  by  Judgment  and  exe- 
cution: and  all  notes  to  bear  truthful  prop- 
erty statements,  showing  the  party  to  be 
worthy  of  credit  given;  or  to  take  chattel 
mortgage  on  machine,  and  additional  proper- 
ty valued  at  double  the  amount  of  Indebted- 
ness." "(7)  The  party  of  the  second  part, 
waiving  demand,  protest,  and  notice  of  pro- 
test, hereby  guaranties  the  payment  of  all 
notes  which  may  be  taken  for  Acme  Har- 
Tester  Company's  goods  not  in  accordance 
with  the  provisions  and  conditions  of  this 
contract;  and,  if  taken  not  in  accordance 
therewith  as  to  financial  ability,  further 
agrees  to  sign  Acme  Harvester  Oo.'s  printed 
form  of  guaranty  on  the  back  of  said  notes 
when  requested  so  to  do."  "(9)  The  party  of 
the  second  part  agrees  to  be  accountable  to 
the  party  of  the  first  part  for  any  loss  or  ex- 
pense resulting  from  any  deviation  from  this 
agreement;  •  •  •  and  further  agi-ees  that 
the  acceptance  of  any  note  by  the  party  of 
the  first  part,  under  the  provisions  of  this 
contract,  not  made  in  compliance  with  it, 
shall  not  be  deemed  as  a  waiver  by  the  party 
of  the  first  part  of  any  of  its  rights  under 
this  contract."  During  said  years  the  de- 
fendant in  error  sold  certain  machines,  for 
which  the  notes  of  the  several  purchasers 
were  taken,  and  transmitted  to  the  company. 
This  action  was  commenced  January  20, 
1S$»4.  by  said  company  against  Madden,  to  re- 
cover, on  his  guaranty  of  payment,  the 
amount  of  certain  of  said  notes,  alleging  that 
they  iiad  been  taken  in  payment  for  headers 
purchased  by  the  makers,  respectively,  from 
said  Madden;  that  the  makers  thereof  were 
not  persons  of  well-known  responsibility  and 
good  reputation  as  to  the  payment  of  their 
'debts;  that  they  were  not  persons  against 
whom,  after  allowiug  for  homestead  and  all 


lawful  exemptions,  collection  of  said  notes 
could  liave  been  made  at  the  time  said  notes 
were  taken,  or  since;  that  said  notes  did  not 
bear  truthful  property  statements  showing 
the  respective  makers  to  be  worthy  of  the 
credit  given  them.  The  defendant  answered, 
joining  issue  upon  the  allegations  of  the 
plaintiffs  petition,  and  also  asking  affirmative 
relief  by  alleging  certain  matters  on  which 
he  claimed  to  be  entitled  to  recover  against 
the  plaintiff.  One  of  these  matters  was  that 
the  plaintiff  did  not  furnish  machines  or- 
dered by  the  defendant  to  the  extent  of  its 
ability  to  do  so,  in  said  years,  but  failed  and 
refused,  without  legal  excuse,  to  fill  his  or- 
ders therefor,  to  his  damage  In  a  large 
amount.  On  a  trial  had  by  a  jmy,  judgment 
was  rendered  in  favor  of  the  defendant  for 
?134.50. 

The  main  contention  on  the  part  of  the 
plaintiff  in  error  is  that  the  verdict  of  the 
jury  is  not  sustained  by  the  evidence.  Nu- 
merous objections  are  made  to  the  ruling  of 
the  court  in  admitting  and  refusing  evi- 
dence, and  in  the  giving  and  refusing  of  In- 
structions to  the  jury.  A  proper  considera- 
tion of  some  of  the  questions  thus  raised  re- 
quires the  careful  examination  of  a  type- 
written record  of  over  400  pages.  The  labor 
thus  involved  might  have  been  greatly  less- 
ened had  the  rules  of  tbis  court  been  com- 
piled with  in  the  preparation  of  the  brief 
for  plaintiff  in  error.  As  the  instructions 
and  evidence  concerning  which  objections 
are  made  have  not  been  briefed  as  the  rule 
requires,  we  shall  not  attempt  their  full  con- 
sideration. We  have,  however,  carefully 
read  the  evidence  contained  in  the  record, 
and  are  clearly  of  the  opinion  that  it  does  not 
authorize  the  judgment  rendered.  The  notes, 
copies  of  which  were  attached  to  the  petition, 
all  purported  to  contain  property  statements 
of  theirrespective  makers.  The  plaintiff  claims 
that  these  statements  were  untrue,  and  that 
the  makers  were  not  persons  of  the  class 
to  which  the  defendant  was  authorized  to 
grant  credit.  No  chattel  mortgage  security 
was  taken  securing  either  of  the  notes.  The 
special  findings  show  that  the  plaintiff  was 
allowed  for  four  of  the  notes  sued  upon,  but 
as  to  the  others  the  jury  found  in  favor 
of  the  defendant  As  to  most  of  the  notes, 
the  evidence  was  conflicting,  and  the  verdict 
of  the  Jury  is  now  conclusive.  As  to  some, 
however,  the  testimony  of  the  makers  of  the 
notes  was  the  only  evidence  introduced,  and 
clearly  shows  that  their  property  statements 
were  not  true.  It  Is  claimed  by  the  defend- 
ant in  error  that  the  petition  presented  no  is- 
sue as  to  the  truthfulness  of  the  proi)erty 
statements;  that  It.  at  most,  alleged  that  no 
property  statement  was.  In  fact,  made  in 
connection  with  either  of  said  notes.  The 
language  of  the  petition  is:  "Nor  did  each 
or  any  of  said  notes  bear  a  truthful  property 
statement  showing  the  maker  to  be  worthy 
of  credit  so  given  by  the  said  defendauL" 
This,  counsel  contends,  must  be  construed 
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u  a  denial  of  tbe  fact  tbat  lald  notes  bore 
any  property  statements  whatever,  and 
should  not  be  taken  as  equivalent  to  an  al- 
legation that  property  statements  were  made 
which  were  not  true.  While  we  think  the 
petition  Is  open  to  the  objection  made  by 
counsel,  yet  it  seems  to  have  been  treated 
by  the  conrt,  and  evidence  was  introduced 
by  both  parties,  the  same  as  If  the  allegation 
had  been  made  that  certain  property  state- 
ments had  been  made,  but  that  they  were 
untrue.  The  record  shows  that  the  defend- 
ant made  a  general  objection  to  the  Introduc- 
tion of  the  statements  in  evidence,  but  it 
does  not  definitely  appear  that  this  particu- 
lar ground  of  objection  was  brought  to  the 
attention  of  the  trial  court  In  this  particu- 
lar, we  think,  the  petition  should  be  amended 
on  a  retrial  of  the  case. 

Stronger  grounds  for  reversal  exist  upon 
the  counterclaim  of  the  defendant  There 
is  nothing  in  the  evidence  tending  to  show 
that  the  company  did  not  act  in  entire  good 
faith  in  the  filling  of  defendant's  orders.  On 
the  contrary,  the  evidence  shows  that  there 
was,  during  the  years  in  question,  an  unusu- 
il  demand  for  headers,  which  exceeded  the 
ability  of  the  company  to  supply.  It  was 
proper,  under  such  circumstances,  that  the 
company  should  treat  all  its  agents  with 
equal  fairness,  and  that  unreasonable  dis- 
criminations ahotdd  not  be  made  In  the  fill- 
ing of  their  orders.  The  contract  expressly 
provided  that  the  company  was  bound  to  fill 
orders  only  "to  the  extent  of  their  ability  to 
do  so,"  and  "If,  from  any  cause  whatever, 
they  -are  unable  to  furnish  the  machines,  or 
any  extras  thereto,  they  shall  not  be  liable 
for  any  damages  whatever."  No  cause  for 
the  failure  of  the  company  to  supply  the  de- 
fendant with  all  the  machines  ordered  is 
apparent,  other  than  such  unusual  demand. 
This  alone,  under  the  evidence,  would  create 
DO  liability.  Again,  before  the  defendant 
could  recover  because  of  the  failure  of  the 
plaintier  to  fill  any  order,  he  must  show  that 
such  order  was  for  a  machine  sold  to  a  per- 
son to  whom  he  was  authorized  to  sell  by 
the  terms  of  the  contract;  that  is,  that  the 
proposed  purchaser  was  a  person  of  well- 
known  responsibility,  and  of  good  reputation 
as  to  the  iiayment  of  his  debts,  and  against 
whom,  after  allowing  for  homestead  and  for 
all  lawful  exemptions,  collection  of  the 
amount  could  have  been  made  by  Judgment 
and  execution.  Such  showing  was  not  made. 
On  the  contrary,  the  defendant  was  unable 
to  state,  npon  the  trial,  with  a  few  excep- 
tions, who  the  proposed  purchasers  were 
There  was  no  evidence  tending  to  show  either 
who  they  were,  where  they  lived,  or  what 
their  financial  conditidn  was.  The  only  evi- 
dence Introduced  on  the  subject  was  the  tes- 
timony of  the  defendant,  who,  speaking  in  a 
general  way  of  the  100  unfilled  orders,  said 
that  they  were  given  by  persons  of  good 
reputation  for  the  payment  of  their  debts, 
and  who  were  financially  able  to  pay  for  the 
T^6i'.no.4— 21 


machines.  This  testimony  was  objected  to, 
and  should  not  have  been  admitted  in  thia 
wholesale  manner.  The  error  la  especially 
prejudicial  In  view  of  the  fact  that  no  infor- 
mation was  given  of  the  names  of  more  than 
a  small  part  of  the  persons  who  gave  the 
orders,  and  no  opportunity  was  afforded  the 
plaintiff  to  controvert  the  evidence  of  the 
defendant. 

Complaint  Is  also  made  of  the  rulings  of 
the  court  in  admitting  evidence  of  the  state- 
ments of  other  agents  of  the  plaintiff  -with 
reference  to  past  transactions,  or  transac- 
tions with  which  they  were  not  shown  to 
have  been  personally  connected.  The  decla- 
rations of  an  agent,  within  the  scope  of  his 
authority,  are  admissible  when  made  In  con- 
nection with  a  transaction  for  his  principal 
as  a  part  thereof.  But  his  declarations  with 
reference  to  a  past  transaction  are  not  ad- 
missible against  the  principal.  Swenson  t. 
Aultman,  14  Kan.  27B.  We  perceive  no  sub- 
stantial error  in  the  Instructions  of  the  court 
We  think  they  very  fully  and  fairly  present- 
ed to  the  Jury  the  Issues,  and  the  rules  ot 
law  applicable  to  the  case.  The  Judgment 
will  be  reversed,  and  the  case  remanded  for 
new  triaL 


(1  Kan.  A.  6S2) 
DBWHT  et  aL  V.  BURTON. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart' 
ment,  W.  D.    Oct  9,  1896.) 

Rbtibv  on  Appbal — Coirri/ionife  EviDBNoa^ 
Adhissioks — Failubb  to  Vkrivt  Ambwbb. 

1.  Findings  of  fact  made  by  a  trial  court  np- 
on conflicting  evidence  will  not  be  disturbed  ui 
an  appellate  conrt,  when  there  is  competent  evi- 
dence sustaining  them. 

2.  The  correctness  of  the  plaintiff's  account  is 
not  admitted  by  the  defendant's  failure  to  deny 
it  under  oath,  when  the  petition  contains  no  al- 
legation of  its  correctness,  notwithstanding  a 
verified  account  may  be  attached  to  the  peti- 
tion. 

(Syllabns  by  the  Conrt) 

Brror  from  district  court,  Rawlins  county. 

Action  by  0.  P.  Dewey  and  others  against 
John  M.  Burton.  Judgment  for  defendant. 
Plaintiffs  bring  error.     Affirmed. 

B.  W.  McElroy,  for  plalntlttlB  in  error.  W. 
B.  Ingersoll,  D.  Scott,  A.  H.  Ellis,  and  P.  T. 
Bumham,  tor  defendant  in  eetot. 

GARVER,  J.  The  plaintlffii  In  error  com- 
menced this  action  In  the  district  court  of 
Rawlins  county,  alleging  that  the  defendant 
was  Indebted  to  them  for  certain  Interest 
moneys  collected  by  the  defendant  on  certain 
mortgage  loans  In  said  county,  belonging  to 
the  plaintiffs,  and  not  remitted.  In  his  an- 
swer the  defendant  admitted  the  collection 
of  the  sum  claimed,  and  alleged  tliat  the  same 
was  fully  accounted  for  and  settled  by  the 
payment  to  plaintiffs  by  the  defendant  of 
certain  moneys  which  he  had'  advanced  to 
them  in  connection  with  certain  other  Inter- 
est coupons  which  were  in  bis  hands  for  col- 
lectloo.    Upon  the  trial  the  principal  con  ten- 
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tlon  between  the  parties  was  as  to  the  right  of 
the  defendant  to  have  credit,  as  against  the 
plaintiffs,  for  the  several  sums  which  he  ad- 
vanced to  them  on  uncollected  interest  cou- 
pons. The  defendant  was  a  banker  doing 
business  at  Atwood,  Rawlins  county,  and 
made  the  advancements,  as  claimed  by  blm, 
under  the  mistaken  belief  that  It  was  the  un- 
derstanding and  arrangement  that  such  ad- 
vancements were  to  be  made  on  Interest  cou- 
pons in  his  hands  for  collection,  when  they 
were  not  promptly  paid  at  maturity  by  the 
makers.  The  plaintiffs  contended  that  there 
was  no  such  understanding  or  agreement, 
that  the  moneys  so  paid  were  received  by 
them  without  any  notice  or  Information  that 
they  had  not  been  paid  by  the  makers  of  the 
several  interest  coupons  In  the  hands  of  the 
defendant, '  and  that,  being  voluntarily  made 
by  the  defendant,  he  bad  no  legal  right  ta 
claim  credit  therefor,  or  to  recover  back  the 
tame  from  the  plaintiffs.  The  defendant  of- 
fered evidence  tending  to  show  that,  after  the 
misunderstanding  had  arisen  between  him 
and  the  plaintms,  an  arrangement  was  made 
between  them,  according  to  which  the  de- 
fendant was  to  be  reimbursed  for  his  ad- 
vancements, and  that  pursuant  to  such  ar- 
rangement the  defendant  surrendered  to  the 
plaintiffs,  or  to  their  attorneys,  the  several  in- 
terest coupons  remaining  unpaid  In  his  hands, 
upon  which  he  had  advanced  the  Interest; 
that  some  of  such  coupons  were  afterwards 
Included  In  suits  of  foreclosure  brought  by 
plaintiffs  upon  the  real-estate  mortgages  In 
connection  with  which  the  coupons  were  ex- 
ecuted, and  judgments  obtained  thereon  In 
favor  of  the  plaintiffs;  also  that  In  some  cases 
the  plaintiff  took  title  to  the  mortgaged  lands 
by  voluntary  conveyances  from  the  mort- 
gagors. The  case  was  tried  by  the  court 
without  a  Jury,  and  a  general  finding  made  in 
favor  of  the  defendant,  no  special  findings  be- 
ing requested  or  made. 

The  plaintiffs  In  error  contend  that  the  find- 
ing of  the  court  is  not  sustained  by  the  evi- 
dence, and  claim  that  there  is  no  proof  on  be- 
half of  the  defendant  showing  that  any  ad- 
vancements were  made  under  a  mistake  of 
fact,  or  that  there  was  any  understanding  or 
agreement  on  the  part  of  the  plaintiffs  to  re- 
imbmse  him  therefor.  There  is  much  force 
In  this  contention,  and  we  might  be  inclined 
to  agree  therewith,  were  It  presented  to  us  as 
a  trial  court  authorized  to  weigh  the  evi- 
dence, and  to  pass  upon  disputed  questions 
of  fact  But  this  is  not  a  case  of  an  entire 
want  of  evidence  to  sustain  the  finding  of  the 
court  It  Is  a  case  of  conflicting  evidence,  In 
which  the  various  facts  and  circumstances 
surrounding  the  several  transactions  of  the 
parties  must  be  considered.  The  trial  court 
bad  better  opportunities  of  making  correct 
deductions  and  conclusions  from  the  evidence 
than  are  afforded  to  as  as  an  appellate  court 
Under  the  well-settled  rules  of  practice  In 
this  state,  the  Judgment  cannot  b«  reversed 
on  this  ground  alone. 


It  la  further  claimed  that  the  court  erred 
in  overruling  the  objection  of  the  plaintiffs 
to  the  Introduction  of  testimony  by  the  de- 
fendant This  objection  is  based  on  the 
ground  that  the  answer  of  the  defendant  was 
not  verified.  The  correctness  of  the  plain- 
tiffs' account  against  the  defendant  for  mon- 
eys collected  was  not  disputed.  The  only  is- 
sue presented  for  trial,  and  the  only  one 
upon  which  the  decision  of  the  court  was 
based,  was  raised  by  the  answer  of  the  de- 
fendant This  needed  no  verification.  Bat 
even  though  the  defendant  had  sought  to  dis- 
pute the  correctness  of  plaintiffs'  account,  we 
think  he  could  do  so  under  an  unverified  gen- 
eral denial.  The  plaintiffs  set  out  their  ac- 
count In  detail  in  their  petition,  and  attached 
thereto  an  affidavit  of  their  attorney  that  the 
statements  therein  contained  were  true  as  he 
verily  believed.  But  the  petition  Itself  con- 
tained no  allegation  of  the  correctness  of  the 
account  The  correctness  of  the  plaintiffs' 
account  is  not  admitted  by  the  defendanf a 
failure  to  deny  It  under  oath,  when  the  peti- 
tion contains  no  allegation  of  its  correctness. 
Ffliiling  to  find  any  reversible  error  In  the 
record,  the  Judgment  Is  affirmed. 


(4  Kan.  A.  688) 
TRE!Atr  V.  WII50N. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.     Oct  9,  1886.) 

ENfOINIIie     EXXOUTIOH— A-DSqUATS     RufSDT     A* 

Law. 

1.  Th«  district  court  has  control  of  all  proceaa 
issued  for  the  execution  of  its  jadementi^  and 
may,  after  judgment  ezerdse  an<£  control  ia 
order  to  prevent  injustice. 

2.  Injunction  will  not  lie  when  there  is  as 
adequate  remedy  at  law  to  secure  necesaazy  re- 
Uef. 

(Syllabus  by  the  Ciourt) 

Error  from  district  conrt.  Bills  county. 

Suit  by  M.  J.  R.  Treat  against  HlU  P.  WD- 
son  to  stay  the  execution  of  a  Judgm«it. 
From  an  order  dissolving  a  temporary  Injunc- 
tion, plaintiff  brings  error.    Affirmed. 

O.  A.  Hiller,  for  plaintUT  in  error.  F.  J. 
Harris,  for  defendant  in  error. 


GARVER,  J.  The  plaintUT  in  error  com- 
plains of  the  ruling  of  the  Judge  of  the  dis- 
trict court  of  Ellis  county  in  masing  an  order 
dissolving  a  temporary  injunction  which  had 
been  previously  granted,  without  notice,  by 
the  probate  judge  of  said  county,  to  stay  the 
oxecution  of  a  Judgment  theretofore  rendered 
by  said  conrt  In  an  action  In  which  HUi  P. 
Wilson  was  plalntiC^  and  M.  J.  R.  Treat  was 
defendant  tmtil  said  defendant.  Treat,  against 
whom  the  Judgment  was  given,  could  pretnre 
his  case,  and  file  a  petition  in  error  In  the 
supreme  coiurt  for  a  review  thereof.  We  think 
no  error  was  committed  In  dissolving  the  In- 
junction. The  Judgment  sought  to  be  enjoined 
•vas,  so  far  as  disclosed,  regularly  obtEilned, 
and  in  all  respects  was  valid  and  Mnding    jfo 
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stay  havlDg  been  asked  for  or  allowed  when 
the  judgment  was  rendered,  the  plaintiff  had 
a  right  to  have  an  execution  Issue  forthwith. 
If  the  defendant  therein  desired  to  take  the 
case  to  the  supreme  court,  the  district  court 
would,  proper  application  having  been  made, 
doubtless  have  given  such  reasonable  stay  of 
proceedings  as  might  have  been  necessary. 
And  even  after  judgment  the  court  stlU  had 
control  of  any  process  that  might  be  Issued, 
and  could  have  made  any  order  that  was  prop- 
er and  necessary  to  fully  protect  the  legal 
rights  of  the  unsuccessful  party.  It  is  the 
duty  of  courts  to  see  that  no  injustice  Is  done  by 
the  use  or  abise  of  their  process,  and  to  this 
end  the  execution  thereof  may  be  stayed  at 
any  time  by  the  court  out  or  which  It  la- 
sued.  Church'v.  Goodin,  22  Kan.  527;  Dun- 
meyer  v.  Railway  Co.,  29  Kan.  185;  Bogle  v. 
Bloom,  36  Kan.  512,  13  Pac.  793.  Injunction 
Is  an  extraordinary  equitable  remedy,  not  to 
be  resorted  to  when  there  Is  an  adequate  rem- 
edy at  law.  An  adequate  legal  remedy  ex- 
isted In  this  case.  The  judgment  will  be  af- 
firmed. 

CLARK,  J.,  concurs.     GILKESON,  P.  J., 
having  been  of  counsel,  did  not  sit  In  the  case. 


«  Kan.  App.  688) 

SIMPSON  et  aL  t.  DUVALL. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Oct.  9,  1896.) 

JOKISDICTION  ON  APFEAL. 

To  give  this  court  or  the  supreme  court  ju- 
risdiction to  review  a  judgment  of  a  district 
court,  it  must  aflarmatively  appear  that  the 
amoant  or  value  in  controversy  exceeds  $100,  ot 
that  the  case  belongs  to  the  excepted  class. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Norton  county. 

Action  by  Mabllda  A.  Duvall  against  Wil- 
liam Simpson  and  others.  Judgment  for  plain- 
tiCT.   Defendants  bring  error.    Dismissed. 

J.  R.  HauiUten,  for  plaintiffs  In  error.  L. 
H.  Thompson,  for  defendant  In  error. 

CARVER,  J.  This  is  an  action  to  reform 
a  deed  of  conveyance  of  real  estate  so  as  to 
make  the  same  conform  to  the  agreement  of 
the  parties.  It  is  claimed  that  the  plaintiffs 
in  error  sold  and  agreed  to  convey  to  the  de- 
fendant in  error  a  tract  of  one-half  an  acre 
of  land,  to  be  measured  out  of  a  larger  tract 
owned  by  the  plaintiff  In  error,  in  Norton 
county;  and  that,  when  the  deed  was  execut- 
ed, by  mutual  mistake  said  tract  of  land  was 
described  by  such  inetes  and  bounds  as  ac- 
tually embraced  only  one-half  the  quantity  pur- 
chased and  Intended  to  be  conveyed.  The  dis- 
trict court  found  In  favor  of  the  defendant 
ia  error,  the  plaintiff  below,  and  decreed  the 
reformation  of  the  deed  of  conveyance  as 
piayed  for.  Of  this  judgment  and  decree  the 
plaintiffs  In  error  complain.  This  case  has 
been  heretofore  in  the  supreme  court  for  the 
KTiew  of  a  decision  of  the  district  court  made 


upon  the  pleadings.  Duvall  v.  Simpson,  53 
Kan.  291,  36  Pac.  330.  There  Is  nothing  in 
the  record  now  before  us  to  show  that  the 
value  of  the  land  over  which  these  parties 
are  liaving  so  much  controversy  exceeds  ?100. 
The  only  thing  bearing  upon  value  is  the  fact 
that  when  the  purchase  was  made  the  price 
agreed  upon  for  the  one-half  acre  was  $85. 
We  cannot  presume  that  half  the  quantity  of 
land  Is  worth  more  than  the  original  purchase. 
It  is  well  settled  that  this  court  has  no  juris- 
diction to  review  the  judgment  of  a  district 
court  unless  the  amount  or  value  In  contro- 
versy, exclusive  of  costs,  shall  exceed  $100, 
or  unless  the  case  belongs  to  certain  excepted 
classes.  There  is  no  certificate  attached  to 
the  record  In  this  case  showing  that  it  belongs 
to  an  excepted  class.  Jurisdiction  must  be  af- 
firmatively shown;  otherwise  this  court  has 
no  authority  to  review  the  judgment  of  the 
district  court.  Packard  v.  Packard,  50  Kan. 
132,  42  Pac.  335.  Because  of  want  of  juris- 
diction, this  case  will  be  dismissed. 

(4  Kan.  App.  605) 
CARNAHAN  v.  LLOYD. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Oct.  9,  1896.) 

Demdrker  to  Evidence— Amendment  op  Plead- 
ing—Bor»b»  or  Pboop — Evidence  op  Owner- 
ship —  Assumption  op  Mortoaob   Debt. 

1.  When  theie  is  competent  evidence  fairly 
tending  to  prove  the  allegations  of  the  plaiu- 
tifTs  petition,  and  the  petition  states  a  cause 
of  action,  it  is  error  to  sustain  a  demurrer  to  the 
plaintiff's  evidence  on  the  ground  that  no  cause 
of  action  is  proven. 

2.  A  technical  variance  between  the  evidence 
and  the  pleadinf^s,  which  could  not  mislead,  nor 
prejudice  the  rights  of  the  opposite  party,  should 
be  cured  by  amendment;  and,  when  such  amend- 
ment has  not  been  made,  it  will,  in  furtherance 
of  justice,  be  considered  as  made  in  this  court. 

a.  An  unverified  general  denial  puts  the  bur- 
den of  proof  of  an  allegation  of  ownership  upon 
the  plaintiff,  in  an  action  upon  a  note  payable  to 
order,  but  not  transferred  hy  a  commercial  in- 
dorsement. 

4.  Possession  by  the  plaintiff  of  a  note  which 
is  the  subject-matter  of  the  action  is  prima  fa- 
cie evidence  of  ownership. 

5.  When  the  grantee  of  mortgaged  premises 
assumes  and  agrees  to  pay  the  mortgage  debt, 
as  a  part  of  the  purchase  price,  without  specify- 
ing any  time  for  payment,  no  cause  of  action  ac- 
crues against  him  until  the  debt  assumed  be- 
comes due  and  payable  according  to  the  contract 
of  the  original  parties. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sheridan  county. 

Action  by  W.  H.  Carnahan  against  Walter 
Lloyd.  Judgment  for  defendant.  Plaintiff 
brings  error.    Reversed. 

M.  A  Chambers,  for  plaintiff  in  error. 
Bond  &  Osborne  and  M.  E.  Thorp,  for  de- 
fendant in  error. 

GARVER,  J.  April  25,  1889,  the  defend- 
ant, Walter  Lloyd,  purchased  a  tract  of 
land  from  one  James  Rominger,  the  deed 
of  conveyance  therefor  reciting  that  it  "was 
subject  to  a  mortgage  of  $350  now  on  said 
land,  which  said  mortgage  said  grantee  as- 
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Bumes  and  agrees  to  pay."  This  action  was 
trommenced  against  Lloyd,  on  said  agree- 
ment, October  25,  1894.  Tlie  note  and  mort- 
gage, eTidencIng  the  debt  alleged  to  hare 
been  assumed,  were  executed  March  1,  1888, 
by  James  Romlnger,  In  favor  of  W.  H.  Llch- 
ty,  and  called  for  the  payment  of  said  sum 
of  $350,  with  Interest,  In  Are  years  thereaft- 
er. In  the  petition,  the  plaintiff  alleged  the 
execution  of  the  note  and  mortgage,  the  non- 
payment thereof,  their  transfer  and  deliv- 
ery to  the  plaintiff  by  W.  H.  LIchty,  and 
the  plaintiff's  present  ownership.  The  trial 
court  sustained  a  demurrer  to  the  plaintiff's 
evidence,  which  ruli]fkg  Is  now  here  for  re- 
view. 

In  support  of  the  ruling  of  the  court,  sev- 
eral matters  are  urged  as  showing  that  the 
plaintiff  failed  to  introduce  evidence  tend- 
ing to  prove  his  right  to  recover.  It  is  con- 
tended that  the  evidence  does  not  show  that 
the  mortgage  debt  referred  to  in  the  deed  of 
conveyance  from  LIchty  to  Lloyd,  was  the 
same  debt  as  that  evidenced  by  the  note 
and  mortgage  referred  to  In.  the  petition; 
that  there  was  no  evidence  tending  to  prove 
the  plaintiff's  alleged  ownership;  and  that 
the  plaintifrs  cause  of  action  was  barred  by 
the  five-years  statute  of  limitations.  We 
think  the  evidence  of  the  plaintiff  showed, 
without  much  room  for  question,  that  the 
mortgage  Indebtedness  referred  to  In  the 
deed  from  Rominger  to  Lloyd  was  the  Iden- 
tical debt  sued  for  In  this  action.  While 
there  was  a  second  mortgage  upon  the  same 
premises,  the  evidence  shows  that  it  was  to 
gecure  the  sum  of  $70,  and  was  probably  a 
commission  mortgage,  executed  between  the 
same  parties,  at  the  same  time,  and  regarded 
as  a  part  of  the  $350  loan.  The  maker  of 
the  mortgage  (the  grantor  in  the  deed  to 
Lloyd)  testified  that  this  was  the  only  mort- 
gage on  the  land  at  the  time  of  said  con- 
veyance. We  are  unable  to  see  how,  under 
this  evidence,  it  can  be  reasonably  said  that 
the  agreement  of  the  defendant  did  not 
relate  to  this  particular  mortgage  Indebted- 
ness. 

The  petition  described  the  note,  by  giving 
the  date,  the  names  of  the  maker  and  payee, 
and  its  amount.  There  were  also  attached, 
to  the  petition,  copies  of  the  note  and  mort- 
gage, with  the  Indorsements  thereon  of  the. 
several  written  assignments  through  which 
the  title  became  vested  in  the  plaintiff. 
These  written  assignments,  on  their  face, 
purported  to  transfer  the  mortgage  debt  to 
the  plaintiff.  The  note  Introduced  in  evi- 
dence (being  the  one  shown  to  have  been 
secured  by  the  mortgage  referred  to  In  the 
Kominger  deed)  is  the  original  of  the  copy 
attached  to  the  petition,  and  Is  the  Identical 
note  of  which  the  plaintiff  alleged  himself 
to  be  the  owner.  The  objection  that  the  pe- 
tition alleged  that  the  note  was  transferred 
and  delivered  by  LIchty  (the  original  payee) 
to  the  plaintiff,  Instead  of  alleging  also  the 
several  intermediate  transfers,  we  think,  is 


too  technical  to  Justify  In  Itself  the  ruling 
of  the  court.  It  an  amendment  in  this  re- 
spect was  necessary,  this  court,  In  further- 
ance of  Justice,  will  consider  such  an  amend- 
ment made,  for  It  is  evident  that  no  one  has 
been  misled  to  bis  prejudice.  As  the  note 
was  not  transferred  to  the  plaintiff  by  a  com- 
mercial indorsement,  his  allegation  of  own- 
ership was  put  in  issue  by  the  general  denial 
of  the  defendant;  and  it  devolved  upon  the 
plaintiff  to  prove  this  allegation  of  bis  pe- 
tition by  competent  evidence.  Washington 
V.  Hobart,  17  Kan.  275.  But  possession  of 
the  note  Is  prima  facie  evidence  of  owner- 
ship. Eggan  V.  Briggs,  23  Kan.  710;  O'Keeffe 
V.  Bank,  49  Kan.  347,  80  Pac.  473.  The 
record  shows  that  the  plaintiff  bad  posses- 
sion of  both  note  and  mortgage  upon  the 
trial,  and  that  they  were  introduced  In  evi- 
dence by  him.  This  made  out  a  prima  facie 
case,  and  was  sufficient.  In  the  absence  of 
other  evidence,  on  which  to  base  a  recovery. 
Was  the  plaintiffs  action  Barred  by  the 
statute  of  limitations?  The  debt  which  the 
defendant  assumed  did  not,  by  its  terms, 
mature  prior  to  March  1,  1893.  It  is  true, 
the  mortgage  provided  that  in  default  of 
payment  of  Interest,  as  it  matured  semian- 
nually, the  holder  of  the  mortgage,  at  his  op- 
tion, might  declare  the  whole  sum  due  and 
payable.  But  It  does  not  appear  that  such 
option  was  exercised  prior  to  January  17, 
1803,  when  an  action  to  foreclose  the  mort- 
gage was  commenced.  The  statute  of  lim- 
itations would  not  run  In  favor  of  the  de- 
fendant prior  to  the  time  when  the  debt 
which  he  had  agreed  to  pay  became  due  and 
payable.  It  is  contended  that  the  bolder 
of  the  mortgage  could  have  maintained  an 
action  against  Lloyd  at  any  time  after  April 
25,  1889,  the  date  of  his  assumption  and 
agreement.  We  think  otherwise.  The  case 
of  Schmucker  v.  Slbert,  18  Kan.  101,  on 
which  counsel  for  defendant  rely,  does  not 
support  such  a  proposition.  In  that  case  the 
mortgaged  premises  had  been  conveyed  aft- 
er the  maturity  of  the  mortgage  debt  which 
the  grantee  had  assumed,  and  the  court 
simply  held  that  the  statute  of  limitations- 
began  to  run,  as  to  the  grantee,  from  the 
time  when  his  agreement-was  made,  and  not 
from  the  time  when  the  original  debt  ma- 
tured. It  is  plain  that  the  holder  of  the 
note  and  mortgage  could  not  maintain  an  ac- 
tion thereon  prior  to  the  time  when,  by  their 
terms,  they  were  payable.  The  agreement 
of  the  grantee,  Lloyd,  was  to  discharge  that 
debt;  and,  In  the  absence  of  evidence  to 
the  contrary.  It  will  be  conclusively  pre- 
sumed that  he  assumed  no  greater  or  differ- 
ent obligation  than  that  originally  contract- 
ed by  his  grantor.  The  contract  as  to  time 
of  payment  remained  unchanged.  The 
plaintiff,  as  holder,  had  no  cause  of  action 
against  either  the  maker  of  the  note  or 
against  the  grantee  upon  his  assumption  of 
payment,  until  there  was  a  default  in  mak- 
ing payment  according  to  the  terms  of  the 
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.ewitnct  under  which  the  debt  matured.  An 
agreement  to  pay  a  debt,  no  time  being 
■pecifled,  is  an  agreement  to  pay  it  when 
due,  or.  If  already  due,  then  forthwith.  Bra- 
man  V.  Dowse,  12  CuBh.  227;  Furnas  v. 
Durgln,  119  Mass.  600.  The  liability  which 
Lloyd  Incurred  was  a  payment  to  be  made 
In  the  future,  and,  until  that  time,  no 
cause  of  action  existed  against  which  any 
statute  of  limitations  could  run.  1  Wood, 
lilm.  i  165. 

For  the  foregoing  reasons,  the  Judgment 
will  be  reversed,  and  the  case  remanded  for 
k  new  trlaL 


<4  Kan.  A.  689) 

BURTON  et  al.  t.  DBWBlY  et  aL 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.     Oct.  9,  1896.) 

GCARANTT— CONSTRUCTIOK. 

A  cause  of  sction  does  not  accrne  on  a  guar- 
anty of  indemnity  against  loss,  as  the  result  of 
the  nonpayment  of  a  debt,  antil  it  is  shown  that 
the  debt  lis  not,  by  reasonable  effort,  collectible 
from  the  principal  debtor. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Rawlins  county. 

Action  by  C.  P.  and  A.  B.  Dewey  against 
Michael  Flaherty.  John  M.  Burton  and  one 
Hendricks  were  Joined  as  defendants.  Judg- 
ment for  plaintiffs,  and  defendants  Burton 
and  Hendricks  bring  error.    Beyersed. 

Dempster  Scott,  R.  S.  Hendricks,  A.  H.  El- 
lis, and  F.  T.  Bumham,  for  plaintiffs  In  error. 
S.  W.  McElroy,  tor  defendants  In  error. 

GARVER,  J.  May  1,  1891,  O.  P.  and  A.  B. 
Dewey,  aa  plalntlfls,  commenced  this  action 
In  the  district  coturt  of  Rawlins  county  against 
Michael  Flaherty  and  others  on  a  note  and 
mortgage  executed  by  the  said  Michael  Fla- 
herty In  favor  of  plaintiffs  for  $500.  The 
plaintUTs  In  error,  Burton  and  Hendricks,  were 
Joined  as  defendants;  a  personal  Judgment  be- 
ing asked  against  them  for  the  amount  of  the 
note  and  interest,  on  the  following  guar- 
anty: "Atwood,  Kansas,  AprU  25, 1887.  For 
a  valuable  consideration,  we  hereby  guaranty 
C.  P.  and  A.  B.  Dewey,  of  Chicago,  Illinois, 
against  any  loss  by  reason  of  a  loan  of  Qve 
hundred  dollars  negotiated  by  us  as  agents 
for  said  0.  P.  and  A.  B.  Dewey;  said  loan  be- 
ing secured  by  mortgage  on  the  west  half  of 
the  northwest  quarter  and  the  west  half  of 
the  southwest  quarter  of  section  twenty-two 
(22),  township  one  (1)  south,  range  thirty-six 
(B6)  west,  in  Rawlins  county,  state  of  Kan- 
sas. Said  notes  and  mortgage  have  been  ex- 
ecuted by  Michael  Flaherty.  Burton  and 
Hendricks."  Trial  was  thereafter  had  by  the 
court  and  a  Jury  upon  the  issues  Joined  be- 
tween the  plaintiffs  and  Burton  and  Hen- 
dricks,—the  other  defendants  being  In  de- 
faults—and a  Judgment  was  rendered  upon 
the  verdict  of  the  Jury,  adjudging  the  amount 
due  on  the  note  and  mortgage,  to  wit,  $803.85, 
to  be  a  first  Hen  upon  the  mortgaged  prem- 
ises, and  directing,  In  case  of  the  failure  of 


the  defendants  to  pay  said  sum  within  six 
months  from  the  date  of  Judgment,  that  aa 
order  of  sale  Issue  for  the  sale  of  the  mort* 
gaged  premises  without  appraisement,  .and 
that  the  proceeds  thereof  should  be  applied  to 
the  payment  of  the  costs,  taxes,  and  said  Judg- 
ment debt  Personal  Judgment  was  also  ren- 
dered at  the  same  time  against  saidBurtonand 
Hendricks  for  the  amount  found  to  be  due 
on. said  note,  and  directing  that,  "after  sale 
of  said  lands  and  appUoatlon  of  proceeds,  let 
execution  issue  on  demand  against  the  prop- 
erty of  defendants  John  M.  Burton  and  R.  S. 
Hendricks."  At  the  time  said  action  was 
commenced,  Michael  Flaherty  was  dead.  Ula 
legal  heirs  were  made  parties  to  ti  '  'suit,  but 
his  executor  or  administrator,  11  t!iere  was 
one,  was  not  brought  into  court  Bui-ton  and 
Hendricks  now  complain  of  this  Judgment, 
contending  that  they  had  assumed  no  such 
obligation  aa  that  put  upon  them  by  the 
Judgment  of  the  court  Both  In  the  petition 
of  the  plaintiffs  and  upon  the  trial  o(  the 
case,  the  guaranty  of  the  defendants  Burton 
and  Hendricks  was  treated  as  a  guaranty  of 
payment  of  the  Flaherty  debt  This  was 
clearly  an  erroneous  view  of  the  matter. 
The  language  of  the  writing  is  not  ambiguous, 
and  plainly  expresses  the  nature  and  extent 
of  the  obligation.  It  Is  familiar  law  that  the 
Uabllity  of  a  surety  or  guarantor  is  not  to  be 
extended  beyond  the  precise  terms  of  bis  con- 
tract Wben  the  language  of  the  contract  Is 
plain,  it  must  control.  Kepley  v.  Carter, '49 
Kan.  72,  80  Pac.  182;  Kingsbury  v.  West- 
fall,  61  N.  Y.  856.  There  is  a  well-under- 
stood difference  between  a  guaranty  of  pay- 
ment, and  a  contract  of  Indemnity  against 
loss,  as  the  result  of  the  nonpayment  of  a 
debt  In  the  first  case  the  liability  of  the 
guarantor  is  fixed  by  the  failure  of  the  prin- 
cipal debtor  to  pay  at  maturity,  or  at  the 
time  when  payment  was  guarantied.  In  the 
second  the  contract  partakes  of  the  nature 
of  a  guaranty  of  collection,  no  liability  being 
Incurred  tmtii  after,  by  the  use  of  due  and 
reasonable  diligence,  the  guarantee  has  be- 
come unable  to  collect  the  debt  from  the  prin- 
cipal debtor.  A  guaranty  of  collection,  or  a 
guaranty  against  loss  as  the  result  of  .  the 
failure  to  collect  a  debt,  places  upon  the  one 
for  whose  benefit  the  guaranty  is  made  the 
duty  of  making  a  reasonable  effort  to  collect 
the  debt  from  the  principal  debtor;  and  a 
cause  of  action  does  not  accrue  thereon  until 
after  such  effort  has  been  made,  and  proved 
nnavalllng.  There  is  no  right  of  action  upon 
such  contingent  liability  immediately  upon 
the  failure  of  the  principal  to  perform.  In 
the  case  under  consideration,  how  can  it  be 
said  that  the  plaintiffs  have  sustained,  or 
will  sustain,  a  loss  on  account  of  the  Fla- 
herty loan,  without  any  evidence  that  the 
mortgaged  premises  are  not  sutHclent  to  sat- 
isfy the  debt,  and  without  any  claim  that 
the  Flaherty  estate  is  insolvent?  The  peti- 
tion consequentlyfalls  to  state  a  cause  of  ac- 
tion against  Burton  and  Hendricks.   To  mako 
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oat  a  caae  against  tbem,  tlie  petition  sbould 
allege  and  the  evidence  should  prove  the  ac- 
tual loss  sustained  on  account  of  said  loan.' 
TbJa  was  not  attempted  to  be  done  In  this 
case,  and  necessarily  could  not  be  done,  as  the 
property  of  the  principal  had  not  been  ex- 
hausted. Abeles  v.  Ck)hen,  8  Kan.  180;  Mc- 
Nail  v.  Burrow,  33  Kan.  49S,  6  Pac.  887; 
Dana  v.  Conant,  80  Vt  246;  GUbert  v.  Wl- 
man,  1  N.  Y.  550;  Kohler  v.  Matlage,  72  N. 
T.  259;  Jeffera  t.  Johnson,  21  N.  J.  Law,  73; 
Thompson  V.  Taylor,  30  Wis.  68.  It  follows, 
therefore,  that  this  action,  as  to  Burton  and 
Hendricks,  was  prematurely  commenced,  and 
the  objection  to  the  introduction  of  evidence 
should  have  been  sustained. 

Other  matters  are  presented  In  the  briefs 
of  counsel,  but.  In  the  view  we  take  of  the 
principal  question  involved,  their  considera- 
tion is  unnecessary.  The  judgment  against 
Burton  and  Hendricks  will  be  reversed,  and 
the  case  remanded,  with  directions  to  enter 
Judgment  upon  the  pleadings,  la  their  favor, 
for  Goata. 


(4  Kam.  A.  693) 

BURTON  T.  SANDAUib 
(Oourt  of  Appeals  of  Kanaas,  Northern  Depart- 
ment, W.  D,     Oct  11,  1896.) 

CoNVSaSION  BT    IfORTOAOBS — TsXDKB   or    DSBT — 

Hbasdbe  or  Damaoss — Rbview  of  Bvidsncb. 

1.  If  a  mortgagee  In  poaseasion  of  mortgaged 
personal  property  dtsposea  of  the  aame  in  denial 
of  the  tide  and  intereat  of  the  mortgagor,  or  in 
any  way  which  is  inconsistent  with  his  rights, 
the  mortgagor  may  treat  auch  disposal  as  a  con- 
version. 

2.  When  a  mortgagee  wrongfully  converts 
mortgaged  personal  property  to  his  own  nae, 
and  the  value  of  the  property  converted  exceeds 
the  amount  of  the  debt  secured  thereby,  it  is  not 
necessary  for  the  mortgagor  to  pay  or  tender 
payment  of  the  debt  before  he  commences  an 
action  for  such  conversion. 

3.  In  such  caae  the  measure  of  the  plaintliTs 
recovery  is  the  reasonable  valne  of  the  property, 
less  the  amount  of  the  debt  secured  thereby. 

4.  The  evidence'  examined,  and  found  not  suf- 
ficient to  austain  the  verdict. 

(Syllabns  by  the  Conrt.) 

Error  from  district  court,  Rawlins  county. 

Action  by  A.  E.  Randall  against  John  M. 
Burton.  Judgment  for  plaintUI.  Defendant 
brings  error.    Reversed. 

J.  O.  Cole,  D.  Scott,  W.  B.  IngersoU,  A.  H. 
Ellis,  and  F.  T.  Burnham,  for  plalntUT  in  er- 
ror. Bertram  &  McElroy  and  R.  S.  Hen- 
dricks, for  defendant  In  error. 

OARVER,  J.  This  was  an  action  brought 
by  Mrs.  A.  E.  Randall  against  John  M.  Ba> 
ton  to  recover  the  value  of  a  stock  of  goods 
and  merchandise  alleged  to  have  been  wrong- 
fully converted  by  the  defendant  to  his  own 
use.  The  property  was  of  the  alleged  value 
of  $2,700.  The  material  facts  are:  On  April 
23,  1891,  Mrs.  RandaU  executed  a  chattel 
mortgage  on  the  goods  in  question  in  favor 
of  Burton  to  secure  the  payment  of  the  sum 
of  $200  and  Interest,  borrowed  from  the  lat- 


ter on  that  date.  The  goods  conriated  of  a 
stock  which  had  been  a  short  time  prevlonsly 
purchased  from  one  S.  T.  Smith,  at  Kepub- 
lican  City,  Neb.,  and  shipped  to  Atwood,  in 
this  state,  where  they  were  stored,  packed 
in  boxes,  at  the  time  the  mortgage  was  given. 
Some  time  in  May,  1891,  S.  T.  Smith,  claim- 
ing ownership,  commenced  an  action  of  re- 
plevin In  Rawlins  county  against  John  M.  Bur- 
ton, and,  by  a  writ  of  replevin  Issued  there- 
in, secured  possession  of  the  goods.  On  May 
26,  1891,  the  replevin  action  was  dismissed 
by  agreement  of  the  parties  thereto,  Smith  re- 
taining possession  of  the  goods,  and  remov- 
ing tbem  to  Nebraska.  Before  consenting  to 
the  dismissal  of  the  action  and  the  retention 
of  the  goods  by  Smith,  Burton  received  from 
the  former  the  amount  of  the  Randall  loan, 
and  assigned  to  Smith  his  mortgage  on  the 
goods,  but  retahted  the  note  which  was  given 
for  the  $200  and  interest.  At  this  time  Mrs. 
RandaU  was  absent  In  Arkansas.  It  does  not 
appear  that  Mrs.  Randall  was  given  an  op- 
portimlty  to  defend  her  right  to  the  goods 
against  the  claim  of  Smith  in  the  replevin 
action;  neither  does  it  appear  in  this  case 
what,  If  any,  rights,  as  against  ber.  Smith 
bad.  It  is  contended  on  the  part  of  the  de- 
fendant in  error  that  when  Barton  took  pos- 
session of  the  goods  In  question  under  his 
mortgage  he  was  bound  to  hold  tbem  with 
a  recognition  of  the  mortgagor  aa  owner;  that 
he  could  only  dispose  of  them  so  far  as  might 
be  necessary  for  the  payment  of  the  debt  se- 
cured thereby;  and  that  the  disposition  madK 
of  them  constituted  a  conversion.  This  con- 
tention Is,  apparently,  not  seriously  disputed 
by  counsel  tor  plaintiCT  in  error,  their  defense 
being  based  upon  otbor  grounds.  A  mort- 
gagee in  possession  of  mortgaged  property  bas 
well-deflned  rights.  The  property  Is  in  bis 
IKissession  for  a  specific  purpose,  and  Its  use 
or  disposition  must  be  with  particular  refer- 
ence to  the  purpose  for  which  It  Is  held. 
Hence  any  sale  or  disposal  of  mortgaged  prop- 
erty In  denial  of  Oie  title  or  Interest  of  tbe 
mortgagor  therein,  or  Inconsistent  with  his 
rights,  may  be  regarded  aa  a  coDverslcm.  The 
mortgagee  in  this  case  could  not,  without 
laying  himself  liable  as  for  a  conversion,  vol- 
untarily Borrender  possession  to  one  not  en- 
titled thereto  as  against  his  mortgagor.  Hence 
the  proceedings  Instituted  by  Smith,  whereby 
he  obtained  iMssession,  and  to  which  Bur- 
ton voluntarily  submitted,  are  no  defense  in 
this  case,  unless  it  is  made  to  appear  that 
bis  claimed  ownership  was  well  founded,  and 
that  he  was.  In  fact,  the  real  owner,  and  en- 
titled to  tbe  possession  of  the  property.  Oreen- 
awalt  v.  Wilson,  52  Kan.  109,  34  Pac.  403: 
Storage  Ca  v.  Rogers,  35  Neb.  61,  62  N.  W. 
826;  Hicks  T.  Lyle,  46  Mich.  488,  9  N.  W. 
629;  Gibbons  ▼.  Farwell,  03  Mich.  344,  29  N. 
W.  855;  Ashmead  v.  Kellogg,  23  Conn.  70; 
Ripley  V.  Dolbler,  18  Me.  382;  Norton  v.  Kid- 
der, 54  Me.  189;  White  v.  Phelps,  12  N.  H.  382. 
It  is  urged  by  counsel  for  plalntltr  In  er 
ror  that  this  action  cannot  be  maintained  wltk 
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out  proof  of  a  preyloos  tender  of  payment  of 
the  mortgage  debt  With  this  contention  we 
do  not  agree.  Where  the  property  Is,  as  con- 
ceded In  thl6  case,  greatly  In  excess  of  the 
amomit  of  the  debt  secnred  by  the  mortgage 
thereon,  no  tender  of  payment  of  the  debt  Is 
necessary  before  the  commencement  of  an  ac- 
tion to  recover  the  value  of  the  goods  con- 
verted. A  tender,  under  sach  circumstances, 
would  he  a  vain  and  useless  thing  when  the 
mortgagee  has  already,  In  law,  received  full 
satlsfaiction  of  the  debt  out  of  the  property 
of  the  debtor.  A  tender  always  presumes  the 
right  of  the  one  to  whom  the  tender  Is  made 
to  accept  and.  retain  it.  Certainly  no  sucli 
right  can  exist  under  the  facts  alleged  In  this 
case.  Wygal  v.  Bigelow,  42  Kan.  477,  22 
Pac.  612;  Steams  y.  Marsh,  4  Denlo,  227; 
Manufacturing  Go.  v.  Gray,  19  C!olo.  149,  34 
Pat  1000;  Her  v.  Baker,  82  Mich.  226,  46  N. 
W.  377.  The  amount  of  the  debt,  however, 
ia  a  proper  subject  for  consideration  in  deter- 
mining the  amount  of  damages  to  be  recov- 
ered, the  measure  of  recovery  in  such  case  be- 
ing the  reasonable  value  of  the  property,  less 
the  amount  of  the  debt  secured  thereby.  Wy- 
gal V.  Bigelow,  42  Kan.  447,  22  Pac.  612;  Bel- 
den  V.  Perkins,  78  111.  449;  Bank  v.  Boyce, 
78  Ky.  42;  Gushing  v.  Seymour,  Sabiu  &  Co., 
30  Minn.  BOl,  IS  N.  W.  249;  Russell  v.  But- 
terfleld,  21  Wend.  30d.  To  enUtle  the  plain- 
Oft  in  this  case  to  recover  substantial  dam- 
ages, it  is  necessary  that  competent  evidence 
be  Introduced  to  prove  the  value  of  the  prop- 
erty converted.  The  Jury  returned  a  verdict 
bi  favor  of  the  phiintlir  for  $2,768.46.  On 
the  hearing  of  the  motion  for  a  new  trial,  at 
the  suggestion  of  the  court,  the  plaintiff  re- 
mitted all  over  $1,500,  for  which  amount  Judg- 
ment was  rendered.  An  examination  of  the 
record  discloses  an  entire  absence  of  evidence 
to  prove  value.  The  only  thing  having  any 
hearing  whatever  on  that  subject  is  the  state- 
ment of  S.  T.  Smith  that  an  Invoice  of  the 
goods,  which  he  had  made  In  Nebraska,  show- 
ed $3,000.  There  is  nothing  to  indicate  the 
character  of  the  invoice,  nor  when  it  was  made. 
On  the  hearing  of  the  motion  for  a  new  trial, 
evidence  was  introduced  tending  very  strongly 
to  show  that  Burton  did  not  have  possession 
at  the  entire  stock  of  goods  which  had  been 
invoiced  by  Smith,  and  that  those  alleged  to 
liave  been  converted  were  of  an  actual  value 
not  exceeding  $800.  These  matters  evidently 
influenced  the  court  to  require  the  verdict  to 
be  reduced  to  $1,SOO.  But  this  sum,  we  think, 
is  equally  without  support  from  the  evidence. 
There  Is  no  competent  evidence  to  Justify  the 
Judgment  rendered,  and  we  cannot  avoid  the 
conviction  that  upon  the  facts  of  the  case,  as 
they  were  more  fully  shown  upon  the  hear- 
ing of  the  motion  for  a  new  trial,  great  injos- 
tlce  would  be  done  by  the  affirmance  of  the 
Judgment 

Objection  Is  made  by  counsel  for  defendant 
In  error  that  the  case  made  does  not  purport 
to  contain  all  of  the  evidence  Introduced  upon 
tiM  tiiaL    Thia  objection  is  not  well  taken. 


for  we  find  in  the  record  an  express  statement 
that  it. does  "contain  a  true  and  correct  copy 
of  all  the  testimony,  of  every  nature  whatso- 
ever. Introduced  on  the  trial  of  said  cause  by 
either  plaintiff  or  defendant"  This  certainly 
Is  sufficient  So  far  as  disclosed  by  the  plead- 
ings and  the  evidence,  the  action  of  the  plain- 
tiff below  was  not  barred  by  the  statute  of  lim- 
itations. The  conversion  was  alleged  aa  of 
May  23,  1891,  and  the  action  was  commenced 
May  18,  1893.  The  evidence  does  not  show 
any  earlier  date  when  the  property  may  have 
been  converted.  The  Judgment  will  be  reven- 
ed,  and  the  case  remanded  for  a  new  trlaL 


(4  Kan.  A.  609) 
D.  M.  OSBORNB  ft  CO.  r.  CONNOR  et  sL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment W.  D.     Oct  16,  1896.) 
Sjllb— Rbtbntior  or  Titlb— Rigbt  to  PossaBStoR 
OS  Default. 

1.  Where  C,  In  payment  of  the  parchase  price 
of  a  binder,  executed  and  delivered  to  O.  aeveral 
promissory  notes,  each  containing  the  provision 
that  the  title,  ownership,  and  right  of  posses- 
sion of  said  binder  should  not  pass  from  O.  until 
■aid  notes  shoald  be  paid  in  fnll;  that  the  payee 
might  take  posBession  of  said  machine  at  any 
time  he  mient  deem  himself  insecure,  without 
rescinding  the  contract  of  sale  for  which  they 
were  given,  and  sell  the  same  at  public  or  private 
sale,  and  apply  the  proceeds  thereof  to  what- 
ever sum  might  then  be  due  on  the  purchase 
price;  and  that  the  maker  of  said  notes  slionld 
pay  the  defidency  If  said  proceeds  should  fail 
to  satisfy  the  debt:  Eeld,  that  such  notes  evi- 
dence an  absolute  sale  of  the  binder  to  C.,  with  a 
retention  by  O.  of  the  title  and  riglit  of  posses- 
sion only  by  way  of  security  for  the  payment 
of  the  purchase  price. 

2.  Where  a  debt  which  is  evidenced  by  promis- 
sory notes  is  reduced  to  judgment,  the  creditor 
has  the  same  right  to  talce  possession  of  prop- 
erty pledged  to  secure  the  payment  of  such  In- 
debtedness that  he  had  before  the  change  in  its 
form. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Rawlins  county. 

Action  by  D.  M.  Osborne  ft  Co.  against  Jo 
Blah  Connor  and  Josh.  Holmes.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

R.  S.  Hendricks,  for  plaintiff  In  error.  J.  O. 
Cole,  for  defendants  in  error. 

CLARK,  J.  This  is  an  action  of  replevin 
brought  I7  the  plaintiff  in  error  against  the  de- 
fendants In  error  to  recover  the  possession  of 
one  D.  M.  Osborne  ft  Co.  binder,  of  the  alleged 
value  of  $150.  The  plaintiff  is  a  corporation, 
and  alleges  In  its  petition  that  it  has  a  special 
ownership  in  said  property,  and  Is  entitled  to 
the  immediate  possession  thereof,  by  virtue  of 
two  chattel  mortgages,  copies  of  which  are 
thereto  attached  as  exhibits,  and  made  a  part 
thereof.  The  following  is  a  copy  of  one  of 
these  exhibits,  and  differs  from  the  other  only 
in  the  date  of  its  maturity:  "$50.00.  Bird 
City,  Kansas,  July  Ist  1889.  For  value  re- 
ceived, on  the  first  day  of  October,  1894,  I  or 
we,  or  either  of  us,  promise  to  pay  to  the  order 
of  D.  M.  Osborne  ft  Co.,  a  corporation  oisan- 
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Ized  rmder  the  laws  of  tbe  state  of  New  Tork, 
the  sum  of  fifty  dollars,  at  the  F.  &  M.Bank, 
In  Bird  City,  with  Interest  at  eight  per  cent,  per 
annum  from  date  until  paid,  waiving  appraise- 
ment and  valuation.  The  express  condition 
of  the  sale  and  purchase  of  the  new  Osborne 
No.  5,G95,  for  which  this  note  Is  given,  Is  such 
that  the  title,  ownership,  or  right  of  possession 
does  not  pass  from  the  said  D.  M.  Osborne 
&  Co.  until  this  note  and  Interest,  and  all  other 
notes  given  for  same  purchase,  are  paid  in 
full;  that  the  said  machine  is  now  on  the  farm 
owned  or  leased  by  the  undersigned,  or  either 
of  them,  located  in  township  Rotate,  county  of 
Rawlins,  state  of  Kansas.  Said  D.  M.  Os- 
borne &  Co.  have  full  power  to  declare  •  this 
note  due,  and  take  possession  of  said  machine, 
at  any  time  they  may  deem  themselves  Inse- 
cure, even  before  the  maturity  of  the  note, 
without  rescinding  the  contract  of  the  sale  for 
which  the  same  was  given,  and  may  sell  the 
said  machine  at  private  sale  or  public  auction, 
as  they  may  deem  more  advantageous,  without 
any  notice  thereof  to  the  parties  hereto;  the 
proceeds  of  said  sale,  after  deduetUig  all  ex- 
f,;'nses,  to  be  applied  to  whatever  siun  may 
then  be  due  on  purchase  price  of  said  machine, 
and  I  hereby  agree  fo  pay  the  deficiency.  If 
said  proceeds  shall  fail  to  satisfy  said  debt. 
The  Indorsers,  signers,  sureties,  and  guai-antore 
severally  waive  pi"esentment  for  payment,  pro- 
test and  notice  of  protest,  and  notice  of  nonpay- 
ment, of  this  note,,  and  diligence  hi  bringing 
suit  agahist  any  party  to  this  note,  and  agree 
that  time  of  payment  may  be  extended  without 
notice  or  other  consent,  and  without  affecting 
their  liability.  Joslah  Connor.  JoSh.  Holmes." 
The  answer  was  a  general  denial.  Tbe  rec- 
ord shows  that  upon  the  trial  the  defendants 
admitted  the  execution  of  these  notes  (which 
are  in  the  petition  denominated  "chattel  mort- 
gages"); that  the  value  of  the  property  In  con- 
troversy was  $150;  that  due  demand  had  been 
made  for  the  possession,  and  delivery  thereof 
refused  by  the  defendants.  The  record  fur- 
ther shows  that  the  plaintiff  had,  a  short  time 
prior  to  the  commencement  of  this  action,  re- 
covered a  personal  judgment  against  the  de- 
fendants upon  these  notes  for  $118.50,  the 
amount  then  due  thereon.  The  findings  and 
Judgment  in  this  action  were  In  favor  of  the 
defendants.  A  motion  for  a  new  trial  was 
duly  filed  and  overruled,  and  these  proceedhigs 
In  error,  were  accordingly  histiluted  by  the 
plaintlfT  below. 

No  brief  has  been  filed  In  this  court  by  the 
defendants  In  error,  and  an  examination  of 
the  record  fails  to  disclose'  upon  what  theory 
the  trial  court  held  that  the  plaintiff  was  not 
entitled  to  i-ecover  possession  of  the  property 
In  controversy.  Counsel  for  plaintiff  hi  error 
clahns  that  the  contention  of  the  defendants 
was  that  the  plaintiff  could  not  recover  the  fuU 
amotmt  of  the  purchase  price  of  the  binder, 
and  at  the  same  time  Insist  that  the  title  did 
not  pass  to  the  defendants;  that  they  could 
not  treat  the  transaction  both  as  a  conditional 
and  as  an  absolute  sale;  and  that  as  the  plain- 


tiff had,  prior  to  the  commencement  of  this 
action,  recovered  a  personal  Judgment  against 
the  defendants  for  the  purchase  price  of  the 
binder.  It  had  by  that  act  elected  to  treat  the 
transaction  as  an  absolute  sale,  and  was  there- 
fore estopped  from  asserting  that  the  title 
thereto  had  not  passed  to  the  defendants,— and 
that.  In  support  of  such  contention,  reliance 
was  placed  upon  the  decision  of  our  supreme 
court  in  Machine  Co.  v.  Lewis,  52  Kan.  358, 
35  Pac.  12.  We  think,  however,  that  decision 
Is  not  applicable  to  the  facts  in  this  case. 
That  was  an  action  brought  to  recover  upon  a 
promlssoi7  note  given  by  Lewis  for  a  binder. 
The  note  contained  a  stipulation  that  the  title 
should  not  pass  until  the  note  and  Interest 
were  paid  in  full.  After  the  execution  of  the 
note,  Lewis  mortgaged  the  binder  and  other 
property  of  the  machine  company.  The  su- 
preme court  held  that  the  stipulation'  In  the 
note  reserving  the  title  in  the  company  evinced 
an  intention  by  both  parties  to  treat  the  sale 
as  conditional,  rather  than  absolute,  and  that, 
if  nothing  more  appeared.  It  would  necessarily 
be  held  that  a  conditional  sale  was  Intended, 
and  that  the  ownership  of  the  property  had 
never  passed  from  the  company,  but  when 
Lewis  mortgaged  the  machine  to  the  company 
he  assumed  to  have  title  to  it,  and- the  com- 
pany. In  applying  for  and  accepting  the  mort- 
gage, recognized  such  title,  and  that  luider  such 
view  the  comjiauy  was  entitled  to  recover  all 
that  reiuained  unpaid  upon  the  note,  after  al- 
lowhig  proper  credit  for  the  proceeds  of  the 
mortgaged  property.  While  the  clause  set  out 
in  the  notes,  with  reference  to  the  retention 
of  title,  the  ownership,  and  right  of  possession 
of  the  property  in  the  payee  until  full  payment 
of  the  purchase  price  had  been  made,  would 
Indicate  that  a  conditional  sale  was  intended, 
we  think  the  other  provisions  of  the  notes  evi- 
dence an  absolute  sale  of  the  binder,  with  a 
retention  of  the  title  and  right  of  possession 
only  by  way  of  security  for  the  payment  of 
the  purchase  price,  and  tliat  the  agreement  for 
such  retention  was,  in  eCtect,  a  short  form  of 
chattel  mortgage.  As  will  be  seen.  It  was 
stipulated  that  if  the  payee  should  at  any 
time  deem  Itself  Insecure,  even  before  the  date 
upon  which  the  notes  by  their  terms  matured. 
It  might  declare  the  notes  due,  "without  re- 
scinding the  contract  of  the  sale  for  which  the 
same  were  given,"  and  sell  the  property,  and 
apply  the  proceeds  of  such  sale  "to  the  payment 
of  whatever  sum  may  then  be  due  on  purchase 
price  of  said  machhie,"  and  the  makers  of  the 
notes  agreed  to  pay  the  deficiency  if  such  pro- 
ceeds should  fall  to  satisfy  the  debt  "Tbla 
giving  of  property  as  a  security  for  the  pay- 
ment of  a  debt  is  the  very  essence  of  a  mort- 
gage, which  has  no  existence  In  the  case  of  a 
conditional  sale,"  Heiyford  v.  Davis,  102  U. 
S.  235;  Chicago  Ry.  Equipment  Ca  v.  Mer- 
chants' Bank,  130  U.  S.  268,  10  Sup.  Ct  99d. 
Of  course.  It  has  been  shown  that  If  the  pur- 
chase price  had  heen  paid  in  full  the  plaintlfl 
would  not  have  been  entitled  to  the  possession 
of   the  property.    The    binder  having   been 
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pled^red  as  secnrlty  for  the  payment  of  the  piir-_ 
chase  price,  the  plaintiff,  upon  taking  posses-' 
slon,  would  be  required  to  account  to  the  de- 
fendants for  the  value  thereof.  It  Is  not.  In 
this  action,  claiming  to  be  the  absolute  owner 
of  the  binder,  but  bases  its  right  to  a  recovery 
upon  the  stipulation  set  out  In  the  notes.— that 
it  might  take  possession  of  the  machhie,  and 
sell  it,  in  order  to  obtain  satisfaction  of  the  bal- 
ance due  upon  the  debt.  The  recovery  of  a 
personal  judgment  against  the  defendant  for 
the  purchase  price  did  not  amount  to  a  satis- 
faction of  the  debt,  nor  did  It  destroy  the  plain- 
tiff's lien  on  the  property,  which  it  held  by 
virtue  of  the  stipulation  contained  In  the  notes. 
Frost  ▼.  Shaw,  3  Ohio  St  270;  Arendale  v. 
Morgan,  5  Snecd,  716;  Thomason  v.  Lewis 
(Ala.)  15  South.  830.  It  follows  from  what 
has  been  said  herein  that  the  judgment  must 
lie  reversed,  and  a  new  trial  awarded. 

(4  Kan.  App.  1S8) 

BALDWIN  et  al.  v.  HILL  et  al. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Oct  15,  1896.) 
Conditional  Bale— Pailoke  to  Record — Boxa. 
Fide  Fukcbaber. 
A  conditi(»ial  sale  of  a  piano  was  made  in 
the  state  of  Indiana  by  B.  to  A.  under  a  con- 
tract providing  that  the  title  thereto  should  be  re- 
tained by  B.  until  the  same  was  fully  paid  for. 
By  the  laws  of  Indiana  such  a  contract  was  le- 
gal and  valid,  and  no  record  thereof  was  re- 
quired in  order  to  protect  the  holder.  Snbse- 
qnentlj  the  purchaser,  in  violation  of  the  terms 
of  the  contract,  and  without  the  knowledge  of 
the  seller,  removed  the  piano  to  this  state,  and 
sold  and  deUvered  it  tx>  H.,  who  purchased  in 
good  faith,  without  notice  of  the  retention  of 
title  by  A.  Upon  discovery  by  B.  of  the  where- 
abouts of  the  piano,  this  action  was  commenced 
against  H.,  the  purchaser,  to  recover  its  pos- 
session. Held,  that  B.  was  entitled  to  recover, 
notwithstanding  such  contract  was  not  deposit- 
ed with  the  register  of  deeds  of  the  county  in 
this  state  to  which  the  piano  was  wrongfully 
removed  by  A. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Brown  county; 
3.  F.  Thompson,  Judge. 

Action  by  D.  H.  Baldwin  and  others 
against  Fred  T.  Hill  and  others.  Judgment 
for  defendants.  PlalntifTs  bring  error.  Re- 
versed. 

Ryan  &  Buckles,  for  plaintiffs  in  error.  S. 
F.  Newlen  and  C.  W.  Johnson,  for  defend- 
ants in  error. 

CLAREk,  J.  This  is  an  action  to  recover 
the  possession  of  a  certain  piano.  The  find- 
ings and  Judgment  were  in  favor  of  the  de- 
fendants. The  material  facts  connected 
with  the  transaction  out  of  which  this  con- 
troversy arose,  as  disclosed  by  the  record,  are 
as  follows:  April  19,  1890,  the  plaintiffs  sold 
and  delivered  to  one  J.  B.  Albaugh,  at  New 
Albany,  Ind.,  the  piano  in  controversy,  un- 
der a  conditional  sale  whereby  the  plain- 
tiffs retained  the  title  until  the  purchase 
price  therefor  should  be  fully  paid.  Some 
time  thereafter,  and  prior  to  October  19th  of 


that  year,  Albaugh,  without  the  Imowledge 
or  consent  of  the  plaintiffs,  left  the  state  of 
Indiana,  taking  the  piano  with  him,  and  lo- 
cated at  the  city  of  Hiawatha,  in  this  state, 
where,  on  November  2d  thereafter,  he  sold 
it  to  the  defendant  Fred  T.  Hill  for  the 
sum  of  $200,  the  latter  paying  $100  in  cash 
and  giving  Albaugh  his  note  for  $100,  pay- 
able six  months  thereafter.  The  plaintiffs 
were  ignorant  of  the  fact  that  Albaugh  had 
removed  from  the  state  of  Indiana  until 
after  he  had  sold  the  piano  to  HIU,  and  they 
had  no  knowledge  that  the  piano  had  been 
moved  to  Kansas  until  July  27,  1S91.  At 
the  time  of  the  sale  to  Hill  there  was  due 
from  Albaugh  to  the  plaintiffs  on  the  con- 
tract of  purchase  about  ?250,  all  of  which 
remained  unpaid  on  September  18,  1891,  the 
date  of  the  commencement  of  this  action. 
Under  the  laws  of  the  state  of  Indiana  a 
conditional  sale  of  personal  property  where- 
in title  is  retained  by  the  seller  is  valid,  not 
only  between  the  parties  thereto,  but  as  to 
innocent  purchasers  .as  well;  and  the  laws 
of  that  state  at  the  time  this  contract  was 
made  did  not  require  that  the  contract  It- 
self, or  a  copy  thereof,  should  be  recorded  in 
any  of  the  public  offices  of  that  state;  and 
such  continued  to  be  the  law  of  Indiana  up 
to  the  date  of  the  commencement  of  this  ac- 
tion. The  defense  interposed  by  Fred  T. 
Hill  was  that,  as  neither  the  contract  nor  a 
copy  thereof  was  deposited  in  the  office  of 
the  register  of  deeds  in  and  for  Brown  coun- 
ty, Kan.,  after  the  removal  of  the  property 
to  that  county,  and  as  he  purchased  the 
property  In  good  faith,  without  knowledge 
of  plaintiffs'  claim,  that  he  acquired  a  good 
title  thereto.  Chapter  25.5  of  the  Laws  of 
1889  is  relied  upon  as  sustaining  those  views. 
Section  1  of  that  act  reads  as  follows:  "Any 
and  all  instruments  in  writing  or  promissory 
notes  now  in  existence  or  hereafter  executed 
under  the  conditional  sale  of  personal  prop- 
erty, and  that  retains  the  title  to  the  same 
in  the  vendor  until  the  purchase  price  is 
paid  in  full,  shall  be  void  as  against  any 
such  purchasers  or  the  creditors  of  the  ven- 
dee, unless  the  original  Instrument  or  a 
true  copy  thereof  shall  have  been  deposited 
in  the  office  of  the  register  of  deeds  in  and 
for  the  county  wherein  the  property  shall  be 
kept,  and  when  so  deposited,  shall  be  sub- 
ject to  the  law  applicable  to  the  filing  of 
cliattel  mortgages,  and  any  conditional  ver- 
bal sale  of  personal  property  reserving  to 
the  vendor  any  title  in  the  property  sold, 
shall  be  void  as  to  creditors  and  innocent 
purchasers  for  value."  It  is  contended  by 
the  plaintiffs  in  error  that  this  law  does  not 
apply  to  a  contract  entered  into,  and  to  be 
wholly  performed,  in  Another  state,  and 
which  relates  to  property  which  at  the  date 
of  the  contract  is  located  in  such  other  state; 
and  that,  even  though  it  should  be  held  to 
apply  to  such  a  contract,  it  should  not  be 
held  to  apply  in  this  particular  case.  As  the 
plaintiffs  had  no  notice,  until  after  Hill  pur- 
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chased  the  piano  from  Albaugh,  that  the 
property  had  been  removed  to  Kansas,  and 
that,  as  the  object  in  view  of  such  statute 
was  to  give  notice  to  creditors  or  persons 
contemplating  a  purchase  of  the  property 
that  the  one  In  possession  was  not  in  fact 
the  owner,  as  this  sale  from  Albaugh  to  Hill 
was  made  prior  to  the  date  that  the  plain- 
tiffs first  learned  that  the  piano  was  in 
Kansas,  a  subsequent  depositing  of  the  con- 
tract with  the  register  of  deeds  would  have 
been  no  protection  to  Hill,  and  that  for 
this  reason  the  plaintiffs  were  excused  from 
complying  with  the  terms  of  that  statute. 
The  contention  of  the  plaintiffs  ip  error  must 
be  sustained.  The  laws  of  a  particular  state 
have  no  extraterritorial  force.  This  original 
contract  of  sale  was  entered  Into  In  Indiana 
between  the  plaintifts  In  error  and  Albaugh. 
Under  this  contract  the  title  to  the  piano  re- 
mained in  Baldwin  &  Co.  until  full  payment 
of  the  purchase  price  thereof.  The  property 
which  was  the  subject  of  the  coutract  was 
at  that  time  in  Indiana,  and  was  to  remain 
there  until  paid  for  in  full,  unless  written 
consent  for  its  removal  should  be  given  by 
Baldwin  &  Co.  The  notes  evidencing  the  pur- 
chase price  were  made  payable  at  the  First 
National  Banlc  of  New  Albany,  Ind.  Un- 
der the  laws  of  Indiana,  until  the  purchase 
price  was. fully  paid,  Albaugh  had  no  valid 
title  to  the  piano  which  he  could  convey. 
Without  tlie  Icnowledge  or  consent  of  the 
owners  of  the  property,  he  removed  It  to 
Kansas,  and,  before  they  learned  of  such  re- 
moval, be  sold  it  to  Hill.  Chapter  255  of  the 
Laws  of  1889  has  no  application  to  such  a 
state  of  facts  as  is  presented  by  this  rec- 
ord. Baldwin  &  Co.  would  not  be  required 
to  file  either  the  original  contract  or  a 
copy  thereof  with  the  register  of  deeds  of 
Brown  county  at  a  time  when  they  had  no 
knowledge  or  Information  that  Albaugh  had 
removed  the  property  to  Kansas,  nor  would 
they  be  required,  In  order  to  protect  their 
rights  as  against  a  purchaser  from  Albaugh, 
to  file  the  same  immediately  after  learning 
that  the  property  had  been  so  removed.  If 
prior  to  such  time  It  had  been  sold  to  one 
who  had  no  notice  of  their  claim  of  owner- 
ship. We  think  that  under  the  facts  as  dis- 
closed by  the  record  the  title  to  this  piano 
was  no  more  affected  by  the  attempted  sale 
to  Hill  than  would  have  resulted  had  Al- 
baugh's  title  thereto  been  based  wholly  up- 
on a  felonious  possession  of  the  property. 
The  court  erred  in  directing  a  verdict  in 
favor  of  the  defendants,  and  the  judgment 
will  be  reversed,  and  the  cause  remanded 
for  a  new  trl^l.    All  the  judges  concurring. 

(15  Wasli.  301) 

MALBON  ▼.  GROW  et  al. 

(Supreme  Court  of  Washington.     Sept.  30, 
1896.) 

Mortoaobs—Rbcobd— Index— SuFFiciBNOT. 
The  index  of  a  mortgage  giving  the  name 
of  the  mortgagor  and  mortgagee,  together  with 


a  description  of  the  land,  but  defective  for  tail- 
are  to  snow  whether  the  fignres  of  the  descrip- 
tion refer  to  section  and  township,  or  block  and 
lot,  is  yet  sufiSdent  to  render  the  record  ooa- 
Btructive  notice  to  subsequent  purchasers. 

Appeal  from  superior  court,  Walla  Walla 
county;   William  H.  Upton,  Judge. 

Action  by  John  C.  Malbon  against  James  A. 
Grow  and  others.  There  was  a  judgment  for 
plaintiff,  and  the  First  National  Bank  of  Col- 
fax, defendant,  appeals.    Affirmed. 

Eugene  K.  Hanna,  Thos.  H.  Breots,  and 
Wellington  Clark,  for  appellant  Geo.  T. 
Thompson,  for  respondent 

DUNBAR,  J.  Respondent,  Malbon,  brought 
this  suit  to  foreclose  a  mortgage  executed  by 
Grow  and  wife  to  him  in  1891,  on  real  estate 
in  Walla  Walla  county,  making  Rogers,  Buff 
and  wife,  and  the  First  National  Bank  of  Col- 
fax parties  to  the  action,  by  reason  of  their 
claiming  some  interest  in  the.  same.  After  the 
execution  and  filing  of  the  mortgage  from  Grow 
to  Malbon,  appellant  and  defendant  Rogers  ob- 
tained mortgages  to  the  same  land,  and  had 
the  same  placed  of  record  in  Walla  Walla  coun- 
ty. It  is  admitted  that  the  respondent's  mort- 
gage had  been  transcribed  in  the  proper  public 
record  before  the  execution  of  appellant's  mort- 
gage; but  it  is  claimed  by  appellant  that  the 
respondent's  mortgage  had  not  been  Indexed 
as  required  by  law.  In  order  to  constitute  the 
record  of  it  constructive  notice  to  the  appellant 
of  its  existence.  The  Index,  so  far  as  the  de- 
scription of  the  land  Is  concerned,  was  as  fol- 
lows: 


DeecrlptiOD. 

See. 
Lot. 

Twp. 
Block. 

a. 

Land. 

IS. 

t 

ar 

Appellant  and  defendant  Rogers  answered, 
setting  up  the  execution  and  recording  of  their 
mortgages,  pleading  the  lack  of  constructive 
notice  of  respondent's  mortgage  by  reason  of 
the  want  of  a  proper  index  to  the  same,  and 
asking  that  their  mortgages  be  declared  a  first 
lion  on  the  land.  The  court  found  that  the  law 
had  been  complied  with  so  far  as  the  Index  was 
concerned,  and  that  the  appellant  and  defend- 
ant Rogers  were  not  innocent  purchasers,  and 
gave  judgment  of  foreclosure,  decreeing  re- 
spondent's mortgage  to  be  a  first  lien  upon  the 
land. 

It  is  admitted  that  the  index  contahied  the 
name  of  the  mortgagor  and  mortgagee,  and 
the  contention  of  the  appellant  is  thait  under 
the  rule  annotmced  by  this  court  in  Ritchie  v. 
Grifllths,  1  Wash.  St.  429,  25  Pac.  341,  the 
mortgage  of  the  appellant  should  have  been 
decreed  to  have  taken  preference  over  respond- 
ent's mortgage,  and  been  declared  a  first  lien. 
We  do  not  think  this  contention  can  be  sus- 
tained. It  Is  true  that  In  the  case  above  re- 
ferred to,  it  was  held  that  the  deposit  of  a  deed 
for  record  in  the  office  of  the  county  auditor 
does  not  operate  as  constructive  notice  to  the 
public.    In  that  case  the  deed  had  not  been 
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Indexed  at  all,  and  the  court  was  of  the  opin- 
ion tbat,  where  one  of  two  innocent  persons 
must  suffer  a  hardship,  -the  misfortune  must 
rest  on  the  person  in  whose  business  and  under 
wliose  control  It  happened,  and  who  tiad  it  in 
his  power  to  avert  it.  Applying  the  same  rule 
to  this  case,  the  misfortune,  If  any,  should  rest 
upon  the  appellant,  for  there  was  sufficient  in 
the  Index  to  put  it  upon  notice,  and  to  place  It 
within  its  power  to  avert  the  misfortune  by  a 
more  careful  examination  of  the  record.  It  Is 
true  that  this  description  is  not  technically  cor- 
rect There  is  really  nothing  to  hidicate  wheth- 
er the  figures  "35"  refer  to  section  or  lot,  or 
whether  the  figure  "7"  refers  to  township  or 
block;  it  might  refer  to  either.  But,  if  one 
desired  to  purchase  lot  35  in  blodc  7,  he  would 
find  the  description  of  that  lot  and  blod:  in  this 
Index;  or,  if  he  desired  to  purchase  section  35 
in  township  7,  he  would  also  find  the  descrip- 
tion In  this  Index,— sufficient  to  cause  a  rea- 
sonable man  to  examine  the  record,  and  ascer- 
tain whether  the  figures  in  the  Index  referred 
to  a  lot  or  a  section,  a  township  or  block.  In 
Ritchie  V.  Griffiths,  supra,  the  coort  cited  Jones 
on  Mortgages,  where  that  author  says:  "Reg- 
istry laws  are  Intended  to  furnish  the  best  and 
most  easily  accessible  evidence  of  the  title  to 
real  estate,  to  the  end  that  those  designing  to 
purchase  may  be  fuUy  informed  of  instruments 
of  prior  date  affecting  the  subject  of  their  con- 
templated purchase,  and  also  that,  having  avail- 
ed themselves  of  this  means  of  knowledge,  they 
may  rest  there,  and  purchase  in  absolute  se- 
curity; provided  they  do  so  without  knowledge, 
hiformatlon,  or  such  suggestion  from  other  facts 
as  would  be  gross  negligence  to  ignore,  of  some 
anteccfdent  conveyance  or  equitable  claim." 
Certahily.  we  think  that  the  Index  in  this  case 
fnmlshed  information,  or,  at  least,  a  suggestion, 
of  the  fact  of  the  record  of  the  mortgage,  which 
the  appellant  could  not  ignore  without  the 
grossest  kind  of  negligence.  If  It  should  be 
construed  to  be  township  and  section,  then  the 
Index  of  the  sale  of  the  whole  of  section  35  in 
township  7  must  be  construed  to  give  notice  of 
the  same  or  any  portion  of  such  section  or  town- 
ship, under  the  rule  that  the  greater  Includes 
the  less.  In  Barney  v.  Little,  15  Iowa,  527, 
which  was  cited  approvingly  by  the  court  in 
Ritchie  V.  Griffiths,  supra,  the  court  said: 
"While  the  index,  which  serves  so  to  speak  as 
a  finger-board  to  direct  the  Inquirer,  must  not 
mislead  him  by  giving  a  totally  wrong  descrip- 
tk>n  of  lands,  yet  it  is  not  necessarily  and  es- 
sentially a  prerequisite  to  a  valid  registration 
that  the  index  should  contain  a  description  of 
the  lauds  conveyed.  It  is  sufflcirait  if  it  potaits 
to  the  record  with  reasonable  certainty.  If 
the  gmntors'  and  grantees'  names  are  given  In 
the  index,  with  the  book  and  page  where  the 
Instrument  Is  recorded,  and  if  the  instrument  is 
there  really  recorded,  we  believe  that  this,  so 
far  as  the  object  of  the  recording  act  is  con- 
cerned, is  a  substantial,  though  It  may  not  be  in 
all  respects,  as  to  the  Index  book,  a  literal,  com- 
pliance with  the  law."  The  case  at  bar  goes 
beyond  this,  so  far  as  the  requisites  of  the  in- 


dex are  concerned,  for  here  we  have  not  only 
the  names  of  the  grantor  and  the  grantee,  and 
the  book  in  which  the  instrument  is  recorded, 
but  we  also  have  a  description,  though  Imper- 
fect, of  the  land  Itself,  sc^cient  to  challenge 
the  attention  of  the  searcher  of  the  record;  and 
one  who  purchases  after  such  challenge  Is  not 
an  Innocent  incumbrancer  or  purchaser  without 
notice,  for,  even  though  the  constructive  notice 
was  not  technically  given,  certainly  the  record 
famished  a  sufficient  notice^  In  fact,  to  place 
the  subsequent  purchaser  upon  his  inquiry.  We 
are  satisfied  with  the  rule  announced  in  Ritchie 
V.  Griffiths,  but  we  do  not  think  It  should  be 
extended.  The  Judgment  win  therefore  be  af- 
firmed. 

SCOTT  and  GORDON,  JJ.,  concur. 


(15  Wash.  2%) 

STATE  ex  rfel.  NIGGLH  v.  KIRKWOOD. 

(Supreme  Court  of  Washington.     Sept.  30, 

1896.) 

Quo  Warranto  — When  Libs  — Removal  from 

City  OyFioE — Review  of  Proceedings. 

1.  The  proper  remedy  of  one  removed  from  a 
city  office  by  the  mayor  is  by  qno  warraDto  pro- 
ceedings against  the  Incumbent  appointed  as  his 
successor,  and  in  such  proceedings  the  court 
may  inquire  into  the  Bufficiency  of  the  charges 
and  findmKS  upon  which  the  removal  was  made. 
State  T.  Van  Brockltn,  36  Pac.  495,  8  Wash. 
557,  followed. 

2.  After  a  city  officer  has  gone  to  trial  upon 
charges  preferred  against  him  by  the  mayor, 
without  objection  to  their  sufficiency,  and  the 
issues  have  been  found  against  him,  resulting 
in  his  remoyai  from  office,  he  cannot,  by  quo 
warranto  proceedings,  raise  the  objection  that 
the  charges  were  not  sufficiently  specific. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Proceeding  by  quo  warranto  on  relation  of 
John  G.  Niggle  against  William  W.  Kirk- 
wood.  Judgment  for  relator,  and  respondent 
appeals.    Reversed. 

W.  T.  Scott  and  Frank  A.  Steele,  for  ap- 
pellant. 

DUNBAR,  J.  The  respondent  was  removed 
from  the  office  of  police  commissioner  by  the 
mayor  of  the  city  of  Seattle,  and  appellant 
Kirkwood  was  appointed  to  fill  the  vacancy 
caused  by  the  removal.  Subsequently  the  re- 
spondent, as  relator,  commenced  an  action  by 
information  in  the  nature  of  a  quo  warranto 
against  the  appellant  to  oust  him  from  the 
office  and  reinstate  himself.  The  court  re- 
fused to  hear  evidence  to  impeach  the  find- 
ings of  the  mayor,  took  the  case  from  the 
jury,  and  found  for  the  relator  on  the  plead- 
ings, upon  the  ground  that  the  charges  and 
findings  were  insufficient  to  support  the  re- 
moval of  the  relator.  The  appellant  answered 
the  information,  denied  the  Intrusion  and 
ouster,  and  alleged  affirmatively  the  procedure 
by  which  the  respondent  was  removed  from 
office  and  the  appointment  of  the  appellant  to 
fill  the  vacancy. 

The  first  proposition  argued  by  the  appcl- 
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lant  Is  tbat  the  eonrt  had  no  Jurisdiction  to 
determine  the  sufficiency  of  the  charges  or 
findings,  or  to  inquire  Into  the  materiality  of 
the  grounds  for  respondent's  removal,  upon 
Information  in  the  nature  of  a  quo  warranto, 
because  It  is  a  collateral  attack  upon  the  Judg- 
ment of  a  tribunal  invested  by  law  with  ex- 
clusive original  Jurisdiction  to  hear  and  de- 
termine that  particular  matter.  The  appel- 
lant admits  that  his  objection  falls  under  the 
ban  of  the  decision  of  this  court  in  State  v. 
Van  Brocklln,  8  Wash.  557,  36  Pac  495,  but 
vigorously  attacks  the  grounds  of  that  deci- 
sion. We  have  re-examined  that  case.  It 
was  presented  by  able  counsel,  and  carefully 
considered  by  the  court;  and,  without  again 
entering  into  a  discussion  of  the  questions  in- 
volved, we  are  satisfied  with  the  decision 
therein  rendered,  and  the  rule  announced  that 
the  proper  remedy  of  the  relator  was  by  quo 
warranto  Instead  of  certiorari. 

The  second  contention  of  appellant,  how- 
ever, viz.  that  the  charges  were  sufficient  to 
support  the  removal  of  relator,  we  think  must 
be  sustained.  These  charges  may  have  been 
somewhat  indefinite,  but  no  motion  was  made 
to  make  them  more  definite  or  certain.  No 
objection  was  made  to  them  hi  any  way.  The 
appellant  went  to  trial  upon  the  complaint  as 
it  was,  and  the  issues  were  found  against 
him,  and  we  think  it  is  too  late  for  him  now 
to  raise  the  objection  that  the  complaint  was 
Indefinite,  or  not  specific.  We  think  tliat 
there  is  sufficient  in  the  charges  preferred 
by  the  mayor  and  the  findings  made  to  sus- 
tain the  verdict  It  is  charged  that  the  re- 
lator was  interested  and  part  owner  in  cer- 
tain buildings  which  were  occupied  for  im- 
moral purposes;  that  their  only  value  arose 
from  such  occupation;  tliat  under  the  direction 
of  the  mayor  of  the  city  the  police.  In  the  en- 
forcement of  the  law  against  such  immoral 
practices,  were  proceeding  to  abate  the  nui- 
sance by  driving  out  these  objectionable  oc- 
cupants; that  the  relator  from  time  to  time 
attempted  to  interfere  with  and  change  the 
administration  of  the  police  department  as  to 
the  aforesaid  matter,  and  sought  to  influence 
the  chief  of  police  to  permit  the  occupation  of 
these  premises  for  these  practices,  and  to 
cease  Interference  with  the  practices  carried 
on  there;  that  he  attempted  to  remove  the 
chief  of  police,  for  the  reason  that  he  had 
been  nnable  to  influence  the  chief  to  permit 
such  practices;  and  many  other  charges  of 
like  character.  The  complaint  is  too  long  for 
review  at  length,  and,  as  we  have  before  said, 
is  somewhat  discursive  and  indefinite;  but  we 
think  sufficient  can  be  gathered  from  the  com- 
plaint to  place  the  relator  upon  trial  for  acts 
which  were  inconsistent  with  the  duties  of  a 
public  officer.  For  this  reason  the  Judgment 
will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  proceed  in  accordance 
with  tills  opinion. 

HOTT.  O.  J.,  and  SCOTT  and  GORDON, 
JJ_  concuE, 


(16  wiuOi.  ns) 

HANSEN  et  al^  Dike  Gom*rs,  ▼.  HAMMEB, 
County  Auditor. 

(Supreme  Court  of  Washington.     Sept  30, 
1896.) 

CoXSTITCTrONAL     IiAW — EaTABUSHUSST    OV     DlK- 

INO  Districts — Spbcial  Asssssments — Condbh- 

NATION  FBOCE8DIN09— COMPEKSATIOK    TO    OWW- 

BR— What  is  a  Pdbuo  Purpose. 

1.  Const  art  7,  {  9,  anthorizing  the  Ipgisla- 
ture  to  vest  the  "corporate  authorities  of  cities, 
towns  and  villages  with  power  to  make  local 
improvements  by  special  assessment,  or  by  spe- 
cial taxation  of  property  benefited,"  does  not  Of 
implication,  prohibit  the  grantine  of  such  power 
to  other  corporations,  so  as  to  invalidate  Laws 
1895,  p.  304,  authorizing  a  portion  of  a  county 
to  form  a  diking  district,  and  to  establish  a  sys- 
tem of  dilces  by  special  Bssessment  on  the  prop- 
erty benefited. 

2.  The  second  clause  of  Coast,  art  7,  (  9,  pro- 
viding that,  "for  all  corporate  purposes,  all  mu- 
nicipal corporations  may  be  tested  with  author- 
ity to  assess  and  collect  taxes,"  which  shall  be 
uniform  in  respect  to  persons  and  property  with- 
in the  jurisdiction  of  the  body  levying  the  same, 
refers  to  general  corporate  purposes  affecting  all 
the  neople,  but  does  not  prohibit  the  levying  of  as- 
sessments on  property  benefited  for  the  purpose 
of  constructing  an  improvement  which  may  ben- 
efit a  portion  of  the  corporation  only. 

3.  Laws  1895,  p.  304,  authorizing  a  portion  ol 
a  county  to  form  a  diliinE  district,  and  to  take 
land  for  the  purpose  of  building  a  system  of 
dikes,  levying  a  special  assessment  therefor  on 
the  proi>erty  benefited,  does  not  violate  Const 
art  1,  8  lu,  prohibiting  the  taking  of  private 
property  without  full  compensation  therefor  be- 
ing first  made  in  money,  or  ascertained  and  ptii 
into  court  for  the  owner;  since  all  the  prelim- 
inaries, including  condemnation  proceedings  to 
ascertain  the  cost  of  the  work  (as  a  basis  for 
the  assessment),  can  be  completed  before  it  is 
necessary  to  take  the  land,  and  the  decree  of 
condemnation  can  provide  for  payment  before 
the  owner  is  dispossessed,  and  for  a  forfeiture 
of  the  right  if  not  made  within  a  reasonable 
time. 

4.  Laws  1895,  p.  304,  authorizing  a  portion  of 
a  county  to  form  a  diking  district,  and  to  take 
private  property  for  the  purpose  of  establishing 
a  system  of  dikes,  is  not  invalid,  as  permitting 
private  property  to  be  taken  for  other  than  a 
public  use. 

6.  Laws  189b,  p.  804,  authorizing  a  portion  of 
a  county  to  form  a  diking  district  and  to  take 
private  property  for  the  purpose  of  establishing 
dikes,  is  not  unconstitutional,  as  granting  pow- 
er to  take  private  property  without  due  process 
of  law,  merely  because  it  does  not  provide  for 
personal  service  cf  the  notice  of  the  petition  tb 
organize  the  district  on  every  person  residing 
therein. 

Hoyt  O.  3;  dissenting. 

Appeal  from  superior  conrt  Skagit  county; 
Henry  McBride,  Judge. 

Application  by  O.  C.  Hansen  and  another,  as 
dike  commissioners  of  diking  district  No.  3,  of 
Skagit  county,  for  a  writ  of  mandamus  to 
compel  Hiram  Hammer,  as  county  auditor  of 
said  county,  to  file  and  index  a  notice  of  Ua 
pendens  in  an  action  in  which  petitioners  were 
plaintiffs,  and  J.  H.  Allen  and  others  were  de- 
fendants, which  action  was  brought  for  the 
purpose  of  condemning  a  right  of  way,  and 
establishing  a  system  of  dikes  in  said  district 
From  an  order  granting  the  writ,  defendant 
appeals.     Affirmed. 

Oeorge  A.  Joiner,  for  appellant  MllUmi  4k 
Hooser,  for  respondenta  ' 
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SCOTT,  J.  This  esse  InTolves  the  constltu- 
tlonaUty  of  the  act  providing  for  the  estab- 
lishment of  diking  districts  (Laws  1895,  p. 
304).  Ji  The  lower  court  sustained  the  act,  and 
this  appeal  was  taken. 

It  Is  first  contended  that  the  act  Is  in  viola- 
tion of  section  9  of  article  7  of  the  constitu- 
tion, which  reads  as  follows:  "The  legisla- 
ture may  vest  the  corporate  authorities  of 
■cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  si>eclal  assess- 
ment, or  by  special  taxation  of  property  bene- 
fited. For  all  coi-porate  purposes,  all  munic- 
ipal corporations  miy  be  vested  with  author- 
ity to  assess  and  collect  taxes,  and  such 
taxes  shall  Ise  uniform  in  respect  to  persons 
and  property  within  the  Jurisdiction  of  the 
body  levying  the  same."  It  is  urged  with 
much  force  that,  as  the  constitution  authorizes 
the  legislature  to  vest  the  corporate  authorities 
■of  cities,  towns,  and  villages  with  power  to 
make  local  improvements  by  special  assess- 
ment or  taxation  of  property  benefited.  It,  in 
-effect,  prohibits  the  granting  of  such  power 
to  any  other  corporation.  As  the  effect  of 
sustaining  this  contention  would  be  to  pro- 
hibit all  similar  legislation,  and  to  prevent  the 
construction  of  such  improvements  by  assess- 
ments upon  the  property  benefited,  except  in 
cities,  towns,  and  villages,  without  an  amend- 
ment to  the  constitution,  it  will  be  seen  that 
the  qnestlon  presented  Is  a  most  Important 
one.  Counsel  have  called  our  attention  to 
two  decisions  construing  somewhat  similar 
-constitutional  provisions  In  other  states.  One 
of  these  Is  Updike  v.  Wright,  81  lU.  49,  where 
It  was  held  that  such  a  provision  In  relation  to 
-cities,  towns,  and  villages  prohibited  the 
granting  such  power  to  any  other  corporation. 
The  other  case  Is  that  of  State  v.  Board  of 
Com'rs  of  Dodge  Co.,  8  Neb.  124,  where  the 
supreme  court  of  Nebraska  took  the  contrary 
view,  and  held  that  such  a  provision  only  pre- 
scribed the  rule  of  apiK>rtionment  of  such  spe- 
cial taxes,  and  did  not  prohibit  the  legislature 
from  conferring  power  to  make  local  improve- 
ments, by  special  assessment  or  taxation  up- 
on property  benefited,  upon  other  municipal 
-corporations.  In  both  of  these  constitutions 
the  second  clause  of  the  provision  reads  "for 
an  other  corporate  purposes,"  Instead  of  "for 
an  corporate  purposes,"  as  ours  reads;  and 
the  clause  could  not  be  construed  here  as  pro- 
viding a  rule  of  apportionment  In  constructing 
■such  improvements  merely,  for  we  have  held 
that  cities,  etc.,  could  construct  them,  and  pay 
therefor  by  a  general  tax,  and  It  would  seem 
that  the  first  clause  of  the  provision  would  be 
-deprived  of  any  foroe  if  it  has  not  a  pro- 
hibitive one  as  to  the  exercise  of  the  power 
by  other  corporations.  Several  cases  upon 
which  this  provision  would  have  a  direct  bear- 
ing have  heretofore  been  decided  by  this  court, 

1  Act  1885,  c.  117,  authorizes  a  portion  of  a 
-county  to  organize  into  a  diking  district,  to  es- 
tablish a  system  of  dikes  by  special  assessment 
-on  the  property  benefited,  and  to  take  land  for 
such  purpose  by  condemnation  proceedings. 


but  in  none  of  them  was  It  caUed  to  our  atten- 
tion. These  cases  are  Board  v.  Peterson,  4 
Wash.  147,  29  Pac.  995,  where  the  court  held 
that  an  irrigation  district,  formed  under  the 
act  there  In  question,  was  not  a  municipal  cor- 
poration, withhi  the  meaning  of  section  6  of 
article  8  of  the  constitution;  Seanor  v.  Board, 
13  Wash.  48,  42  Pac.  552,  where,  in  consider- 
ing the  act  relating  to  an  improved  system  of 
roads,  etc.,  the  court  also  held  that  an  assess- 
ment levied  upon  the  property  benefited  was 
not  a  tax,  within  the  meaning  of  section  12  of 
article  11  of  the  constitution;  and  Cass  v. 
Dicks  (Wash.)  44  Pac.  113,  which  was  an  in- 
junction suit  to  restrain  the  building  of  a  dike 
under  the  present  law.  Legislation  involving 
the  same  principle  was  sustained  In  the  two 
former  cases,  and  the  constitutionality  of  this 
act  was  not  questioned  in  the  decision  of  the 
last  case.  It  wlU  thus  be  seen  that  this  case 
comes  to  us  complicated  by  those  decisions, 
for,  if  said  provision  is  held  to  prohibit  legis- 
lation of  the  kind  involved  here,  a  different  de- 
cision should  have  been  rendered  in  each  of 
those  cases.  While  the  effect  of  holding  that 
it  is  not  a  prohibition  may  be  to  give  little  or 
no  effect  to  the  first  clause  in  the  provision, 
and  while  the  general  rule  is  that  a  constitu- 
tion should  be  Interpreted,  If  possible,  to  give 
effect  to  aU  parts  of  It,  yet  considering  the 
fact  that  this  provision  In  our  coustitution  la 
more  like  the  one  in  the  Nebraslca  constitution 
than  any  other  to  which  our  attention  has 
been  called,  and  that,  at  the  time  our  consti- 
tution was  adopted,  the  supreme  court  of  Ne- 
braska had  construed  the  same  in  the  case 
cited,  and,  furtharmore,  in  view  of  the  possi- 
ble effect  upon  prior  legislation  and  construct- 
ed Improvements  above  mentioned,  we  are 
somewhat  compeUed  to  the  conclusion  that  it 
should  not  at  this  time  be  held  to  be  a  pro- 
hibition; and  especially  as  we  doubt  whether 
the  strictness  of  the  rule  of  construction,  as 
applied  to  constitutions,  rather  than  acts  of 
the  legislature,  so  as  to  give  fuU  effect  to 
every  expressed  part  of  it,  should  obtain  in  as 
great  a  degree  at  this  time  as  formerly,  ow- 
ing to  the  modem  tendency  to  legislate  in  con- 
stitutions, as  the  real  spirit  and  Intent  of  it 
might  thereby  be  defeated. 

The  respondent  practically  concedes  that  the 
provision  in  question  would  amount  to  a  pro- 
hibition on  the  legislature  to  confer  like  pow- 
ers upon  other  municipal  corporations  than  cit- 
ies, towns,  and  villages,  and  that  it  would 
apply  to  counties,  they  being  municipal  corpora- 
tions under  our  constitution.  But  it  is  con- 
tended that  under  the  holding  of  this  court  In 
Board  V.  Peterson,  supra,  a  corporation  of  this 
kind  would  not  be  a  municipal  corporation. 
But  we  regard  that  question,  for  the  purposes 
of  this  case,  as  unimportant,  for  we  would  not 
be  disposed  to  construe  the  provision  as  pre- 
venting the  legislature  from  conferring,  upon 
the  corporate  authorities  of  the  county,  simi- 
lar powers,  and  at  the  same  time  hold  that  the 
legislature  might  carve  a  district  out  of  a  por- 
tion of  a  coimty,  and  create  another  set  of  of- 
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fleers  with  authority  to  constrnct  ancb  tan- 
provementB;  for,  if  bo,  the  legislature  could 
make  an  entire  county  a  district,  and  thus,  by 
merely  providing  for  other  officers  to  carry  on 
the  worl^  evade  the  force  ft  the  provision. 
We  are  of  the  opinion  that  the  legislature  could 
have  conferred  the  power  upon  counties  direct- 
ly. The  second  clause  in  the  provision,  wmch 
provides  that,  "for  all  corporate  purposes,  all 
nnmlcipal  corporations  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,"  etc.,  must 
mean  general  corporate  purposes,  affecting  all 
the  people  in  the  county,  and  for  that  reason 
such  taxes  should  be  uniform;  but  It  would 
not  prohibit  the  levying  of  an  assessment  up- 
on property  benefited  for  the  purpose  of  con- 
structing an  improvement  which  might  benefit 
a  portion  of  the  county  only. 

It  is  next  urged  that  the  act  is  In  derogation 
of  section  16  of  article  1  of  the  constitution, 
in  that  It  permits  the  taking  of  private  prop- 
erty for  the  right  of  way  without  full  compen- 
sation therefor  being  first  made  in  money,  or 
ascertained  and  paid  Into  court  for  the  owner. 
But  no  such  taking  is  complained  of  in  this 
case,  and,  from  the  examination  we  have  given 
the  act,'  we  do  not  think  that  it  would  neces- 
sarily result,  and,  as  the  case  is  presented,  we 
are  not  disposed  to  hold  the  act  unconstltn- 
tlonal  at  this  time  on  that  ground.  tVbile  the 
cost  is  to  be  paid  for  by  an  assessment  upon 
the  property  benefited,  authority  can  be  given 
by  the  legislature,  if  It  is  not  now  contained  in 
the  act,  to  collect  the  assessments  in  advance 
of  the  commencement  of  actual  construction. 
B^rthennore,  the  act  provides  for  the  issuance 
of  bonds  under  certain  contingencies  to  obtain 
money  for  the  construction  of  the  improve- 
ment While  the  owners  of  land  to  be  taken 
for  a  right  of  way  have  a  right  to  compensa- 
tion before  they  are  dispossessed,  whether  by 
a  municipal  or  any  other  corporation  (Lewis  v. 
City  of  Seattle,  5  Wash.  741,  32  Pac.  794),  and 
the  money  therefor  must  be  provided  In  some 
manner  for  all  such  owners  not  waiving  ad- 
vanced pajonent,  still  all  the  preliminaries.  In- 
cluding condemnation  proceedings,  to  ascertain 
the  cost  and  everything  In  advance  of  the 
commencement  of  actual  construction,  can  be 
carried  on  and  completed  before  it  Is  necessary 
to  take  the  land,  and  the  decree  of  condemna- 
tion can  provide  for  payment  before  the  owner 
Is  dispossessed,  and  for  a  forfeiture  of  the 
right  If  not  made  within  a  reasonable  time. 
No  basis  of  assessment  can  be  laid  until  the 
jost  of  the  improvement  is  ascertained,  and  it 
Is  necessary  to  know  the  cost  of  the  right  of 
way.  This  law  provides  that,  hi  case  the  cost 
of  the  improvements  exceed  the  benefits,  the 
whole  scheme  Is  to  be  abandoned. 

The  next  objection  Is  answered  by  saying 
that  the  taking  is  for  a  public  purpose.  It  is 
further  contended  that  the  act  is  unconstitu- 
tional, because  it  permits  the  taking  of  private 
property  without  due  process  of  law;  -but,  as 
to  thft  objections  urged  in  this  respect,  we  do 
not  think  It  Is  necessary  that  there  should  be 
personal  service  on  every  person  within  the 


district  of  notice  of  tbe  petition  to  organize  the 
district  And,  when  it  cornea  to  obtahtlng  the 
light  of  way,  ample  provision  for  service  npon 
owners  of  land  to  be  taken  seems  to  have  been 
made.  At  least  there  is  no  question  presented 
in  this  case  which  would  authorize  us  to  hold 
that  a  good  and  valid  service  could  not  be 
made  under  the  act     Affirmed. 

DUNBAR,   ANDERS,   and  GORDON,  JJ., 
concur.     HOYT,  O.  J.,  dissents.  ' 


(16  Wash.  4*4) 

Mcdonough  t.  great  northern  ry. 

CO.  et  aL» 

(Supreme  Court  of  Washington.     Sept  IS, 

1896.) 

PUMDIHO — PBTITION  —  AMENDMENT  —  D^MAOBS  — 

Rbmittitdr— Fellow  Sbrvaut— Trim. 
—Exceptions— Sdppjoibnot. 

1.  In  an  action  for  personal  injuries,  it  is  not 
error  to  permit  plaintiff,  after  the  close  of  his 
testimony,  to  file  an  amended  complaint  where 
it  does  not  materially  change  the  cause  of  ac- 
tion, or  occasion  surprise,  or  place  opposing 
counsel  at  a  disadvantage. 

2.  Where  the  trial  court  finds  that  a  portion 
of  the  damages  assessed  by  a  jury  in  a  personal 
Injury  case  is  excessive,  it  may  direct  a  remis- 
sion of  a  portion  of  the  verdict  instead  of  grant- 
ing a  new  trial  because  of  such  excess. 

3.  The  foreman  of  a  gang  of  men  employed 
by  a  railroad  company,  and  engaged  in  qnar- 
rying  rock,  and  transporting  it  over  the  com- 
pany's road  for  its  use,  who  has  full  power  to 
carry  out  the  work,  and  to  employ,  discharge, 
and  control  such  men,  is  not  a  fellow  servant 
of  such  employes,  though  such  foreman  is  un- 
der the  direction  of  the  road  master  of  the  di- 
vision of  the  road  on  which  such  men  are  em- 
ployed. 

4.  Where,  in  a  personal  injury  case,  an  in- 
struction stated  three  distinct  phases  of  the 
case  relating  to  the  measure  of  plaintiff's  recov- 
ery, an  exception  that  the  charge  "does  not 
properly  state  the  measure  of  plaintiiTs  dam- 
ages or  recovery,  nnder  the  allegations  of  the 
complaint,"  is  insufficient  for  indefiuiteness,  un- 
der Act  March  8,  1893  (Laws  1893.  p.  112)  { 
4,  providing  that  exceptions  to  a  charge  may  be 
taken  by  specifying,  by  numbers  of  paragraphs 
or  otherwise,  the  parts  of  the  charge  excepted 
to. 

Appeal  from  superior  court,  Spokane  coon- 
ty;  Wallace  Mount,  Judge. 

Action  by  Coleman  McDonougb  against  the 
Great  Northern  Railway  Company  and  the 
St  Paul,  Minneapolis  &  Manitoba  Railway 
Company  for  personal  injuries  caused  by  de- 
fendants' negligence.  E^om  a  Judgment  in 
favor  of  plaintiff  against  the  Great  Northern 
Railway  Company,  the  latter  appeals.  Af- 
firmed. 

C.  Wellington,  Jay  H.  Adams,  and  M.  D. 
G  rover,  for  appellant  Graves,  Wolf  & 
Graves,  for  respondent 

GORDON,  J.  The  appellant  Is  a  railway 
corporation  owning  and  operating  a  Une  of 
railway  In  this  state.  The  respondent 
brought  this  action  In  the  superior  court  of 
Spokane  county  to  recover  damages  for  an 
injury  to  his  person,  which  damages  he  al- 
leges were  sustained  by  reason  of  appel- 
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lant's  negligence.  Tbe  complaint,  among 
other  things,  alleges  that  in  the  month  of 
January,  1893,  the  appellant  company  was 
engaged  in  blasting  rock  near  its  track,  and 
transporting  the  same  on  fiat  cars  to  Mason 
creek,  a  distance  of  about  three  miles,  to  be 
used  in  riprapping;  that  one  Nolan  was  at 
said  time  and  place  in  control  and  charge  of 
said  work,  and  of  tbe  men  engaged  thereon, 
including  the  plaintiff,  and  that  one  Ryan 
was  also  foreman,  and  as  such  had  direction 
of  said  work.  In  connection  with  Nolan;  that 
on  the  8th  day  of  said  month,  while  plain- 
tiff was  engaged  drilling  a  hole  into  a' cer- 
tain large  rock  lying  by  the  side  of  said,  rail- 
way, "the  said  rock  was  exploded,  by  reason 
of  the  concealed  load  of  giant  powder  there- 
in; *  *  *  that  said  Nolan,  at  all  times 
after  said  charge  of  powder  was  placed  in 
said  rock,  well  knew  that  said  charge  of 
powder  was  concealed  therein,  and,  negli- 
gently and  carelessly  permitted  same  to  re- 
main therein,  and  without  giving  notice 
thereof,  and  negligently  and  carelessly  per- 
mitted plaintiff  to  drill  the  said  hole  therein, 
well  knowing  tbe  danger  incident  thereto; 
that  at  the  time  of  drilling  said  hole,  and  at 
all  the  time's  before  and  up  to  the  time 
of  receiving  injury  hereinafter  mentioned, 
plaintiff  was  ignorant  that  said  powder  or 
other  explosive  was  concealed  in  said  rock, 
and  wholly  ignorant  that  there  was  any  dan- 
ger in  and  abont  doing  said  work."  As  the 
result  of  said  explosion,  plaintiff  snstalned 
severe  bruises  and  wounds  in  and  about  the 
face,  head,  neck,  and  left  eye,  as  a  result  of 
which  he  was  obliged  to  have  bis  eye  re- 
moved. Continuing,  the  complaint  alleges 
"that  said  Injuries  to  plaintiff  have  contin- 
ued ever  since  the  time  of  receiving  said 
hurts  to  the  present  time,  and  are  perma- 
nent, and  will  continue  for  the  whole  of  his 
natural  life;  that,  by  the  reason  of  the  loss 
of  said  eye,  plaintiff  is  deformed,  and  his  face 
has  become  and  is  ugly  and  repulsive,  and 
will  80  continue  for  the  whole  period  of  his 
natural  life;  that,  by  reason  of  said  injury, 
plaintiff  was  prevented  for  a  period  of  six 
months  from  following  his  ordinary  avoca- 
tion and  business;  that  plaintiff's  business 
was  at  the  time  of  such  injury,  and  for  a 
long  time  before  had  been,  and  yet  is,  that 
of  a  common  laborer,  and  that  he  was  used 
to  earn  in  and  about  his  said  business  two 
dollars  per  day,  and  that  by  reason  of  his 
injuries,  and  loss  of  time  for  said  period  of 
six  months,  he  has  t)een  damaged  in  the  sum 
of  four  hundred  dollars;  that,  in  conse- 
quence of  said  Injuries,  plaintiff  has  suffered 
great  pain  and  anguish,  and  will  suffer  great 
pain  and  anguish  for  the  whole  of  his  nat- 
ural life;  that,  by  reason  of  the  premises, 
plaintiff  has  been  damaged  in  the  sum  of 
forty  thousand  dollars."  The  court  over- 
ruled a  demurrer  to  the  complaint,  and  ap- 
pellant answered,  denying  all  the  material 
allegations  of  the  complaint,  and  alleging  af- 
firmatively that  whatever  Injury  respondent 


sustained  was  snstalned  by  reason  of  his 
own  want  of  care,  and  resulted  from  one  of 
tbe  risks  of  the  employment,  which  he  vol- 
untarily assumed.  The  trial  resulted  in  a 
verdict  in  favor  of  respondent  in  tbe  sum  of 
97,500.  Upon  motion  for  a  new  trial  the 
lower  court  found  that  said  verdict  was  ex- 
cessive to  the  extent  of  $2,500,  and  ordered 
that  that  amount  of  the  verdict  should  be 
remitted  by  respondent;  and,  respondent 
having  consented  thereto,  Judgment  was  en- 
tered against  appellant  for  the  sum  of  $5,000, 
from  which  it  has  appealed. 

From  the  evidence  it  appears  that  tbe  re- 
spondent was  one  of  a  gang  of  laborers, 
comprising  some  60  or  more,  all  of  whom 
were  under  the  control  of  one  Nolan,  who 
had  absolute  charge  of  this  particular  work, 
with  authority  to  hire  and  discharge  labor- 
ers, and  direct  when  and  where  they  should 
work,  and  what  labor  they  should  perform. 
He  also  had  a  construction  train  under  bis 
charge  and  control  for  the  purpose  of  trans- 
porting the  rock  from  the  place  where  It  was 
taken  out  to  the  point  on  said  creek  where 
It  was  to  be  used.  Plaintiff  was  a  common 
laborer,  and  had  been  in  the  employ  of  tbe 
appellant  for  about  two  months  prior  to  tho 
injury,  but  had  been  working  at  the  place 
where  the  accident  occurred  for  about  two 
weeks  only.  More  or  less  blasting  was  done 
in  breaking  up  and  removing  the  rock.  It 
seems  that  the  usual  method  pursued  was  to 
load  a  number  of  blasts  or  charges,  then  re- 
tire the  men  to  a  place  of  safety  and  fire  the 
blasts;  that  a  set  of  blasts  was  so  fired  on 
the  afternoon  of  the  7tb  of  January,  1893. 
The  evidence  clearly  shows  that  at  that  time 
the  respondent  was  not  at  the  quarry  or 
place  where  tbe  blasts  were  fired,  but  was 
engaged  in  unloading  rock  from  tbe  cars  at 
the  creek,  some  three  or  four  miles  distant; 
that  on  the  following  day  he  was  at  work 
In  the  quarry,  and,  as  we  think  the  evidence 
sufficiently  showed,  was  engaged  in  per- 
forming such  labor  as  was  required  of  blm, 
and  while  assisting  in  tbe  drilling  of  a  hole 
In  a  rock  (the  respondent  holding  the  drill 
while  another  workman  used  the  hammer) 
an  explosion  occurred,  resulting  in  tbe  inju- 
ries to  tbe  respondent  hereinbefore  referred 
to.  The  evidence  shows  that  the  rock  which 
respondent  was  engaged  In  drilling  at  the 
time  of  the  explosion  had  the  appearance  of 
having  come  down  the  hillside  to  the  place 
at  which  it  was  lying  when  the  work  of 
drilling  began;  that  it  was  partially  covered 
with  dirt  and  snow,  and  there  was  nothing 
"to  indicate  any  appearance  of  a  blast  being 
In  there."  John  McDonough,  a  witness  for 
the  plaintiff,  testified  that  on  the  day  before 
the  accident  occurred,  and  just  after  a  set 
of  blasts  had  been  fired,  and  the  men  had 
returned  to  the  quarry,  he  saw  Nolan  (the 
foreman)  walk  up  to  the  rock  in  question, 
and  take  hold  of  the  fuse,  and  "pulled  it  up, 
and  threw  it  over  his  shoulder."  "Q.  What 
rock  was  it  be  pulled  tbe  fuse  out  of?    A. 
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The  one  next  the  track.  The  one  the  men 
was  drllUng  when  be  was  blowed  np.  Q. 
Tbla  was  abont  four  o'clock  the  day  before 
he  Kot  hurt?  A.  Tea,  sir;  on  the  7th."  On 
cro8»-exumlnatlon  be  farther  testified:  "Q. 
You  Icnow  you  saw  him  [Nolan]  right  there? 
A.  Yes,  sir.  Q.  Walk  and  pick  np  the  fuse? 
A.  Yes,  sir.  Q.  And  pulled  it  out  of  the 
rock,  and  threw  it  over  bis  shoulder?  A. 
Yes,  sir."  Numerous  errors  have  l>een  as- 
signed In  the  able  brief  of  appellant's  coun- 
sel, but  those  mainly  urged,  and  the  only 
ones  which  we  think  are  of  sufficient  im- 
portance to  require  special  mention,  are  as 
follows: 

1.  It  is  urged  that  the  court  erred  in  per- 
mitting the  respondent,  after  the  close  of  his 
testimony,  to  file  an  amended  complaint 
We  do  not  think  that  the  amendment  was  of 
such  a  character  as  to  materially  change  the 
cause  of  action,  or  such  as  to  occasion  sur- 
prise, or  place  opposing  counsel  at  a  dlsad- 
Taulage;  and  the  ruling  of  the  lower  court 
in  this  respect  falls  within  the  holding  of 
this  court  in  Hulbert  v.  Brackett,  8  Wash. 
438,  36  Pac.  264. 

2.  It  is  urged  that  the  lower  court,  having 
found  that  a  portion  of  the  damages  as- 
sessed by  the  Jury  was  in  fact  ezcesslve, 
should  have  granted  a  new  trial,  and  not 
have  directed  a  remission  of  a  portion  of  the 
verdict  But  this  court  has,  in  numerous 
cases,  sanctioned  the  course  pursued  by  the 
trial  court  Winter  v.  Shoudy,  9  Wash.  52, 
88  Pac.  1040;  Kohler  v.  Railway  Co.,  8 
Wash.  452,  36  Pac.  253,  681;  Rlgney  T, 
Water  Co.,  »  Wash.  245.  87  Pac.  297. 

3.  The  following  instructions  were  request- 
ed by  the  api)ellant,  and  the  refusal  of  the 
court  to  give  them  to  the  Jury  was  excepted 
to:  "(1)  If  you  should  find  from  the  evi- 
dence that  the  injuries  sustained  by  the  plain- 
tiff, if  any  such  he  did  sustain,  were  received 
by  him  through  the  omission  of  the  foreman, 
Nolan,  to  notify  the  plaintiff  of  the  exist- 
ence of  an  unexploded  blast  on  the  rock 
whereon  the  plaintiff  was  working,  then  I  in- 
struct yon  that  such  omission  on  the  part  of 
Nolan  was  the  act  of  a  fellow  servant  and 
the  plaintiff  is  not  entlUed  to  recover,"  "(3) 
If  you  find  from  the  evidence  that  William 
Nolan  had  charge  and  control  of  the  plaintiff 
and  his  co-laborera  at  the  time  of  the  happen- 
ing of  the  injury  to  the  plaintiff,  and  had  the 
power  to  employ  and  discharge  such  labor- 
ers, and  with  authority  to  direct  such  labor- 
er in  the  performance  of  their  work,  yet  if 
you  should  further  find  that  said  Nolan  was 
under  the  control,  supervision,  and  oversight 
of  the  road  master  or  assistant  road  master 
of  the  defendant  and  Chat  the  work  being 
done  by  the  said  Nolan  and  his  gang  of  labor- 
ers was  nnder  the  control,  supervision,  and 
oversight  of  such  road  master  or  assistant 
toad  master,  then  I  instruct  you  that,  in  the 
matter  of  the  details  of  the  work  being  done 
by  Nolan  and  his  gang  of  laborers,  Nolan  was 
•  feUow  servant  with  tlte. .  plahitiff,  and  fqr 


the  omission  of  the  said  Nolan  In  lemovlnK 
the  nnexploded  blast  or  for  bis  omission  to 
notify  the  plaintiff  of  the  particular  danger 
which  resulted  in  the  injuries  complained  of, 
the  defendant  is  not  liable,  because  such  act 
or  omission  is  the  act  of  a  fellow  servant  <^ 
the  plaintiff  and  for  whose  negligence  the  de- 
fendant is  not  chargeable,  and  you  should  find 
for  the  defendant"  Upon  the  question 
whether  Nolan  was  the  fellow  servant  of 
plaintiff,  and  appellant  liable  for  his  negli- 
gence, the  court  charged  as  follows:  "If  the 
said  foreman  was  a  fellow  servant  with  the 
plaintiff,  then  he  cannot  recover  for  any  neg- 
ligence of  the  said  foreman.  A  fellow  serv- 
ant of  the  plaintiff,  in  law.  Is  one  worktog 
with  him  in  the  same  common  employment, 
and  for  the  same  master.  No  difference  in 
the  position,  wages,  and  station  of  the  two 
servants  claimed  to  be  fellow  servants  can 
affect  this  relation.  So  long  as  they  are  both 
working  for  a  common  master  about  a  com- 
mon business,  they  are  fellow  servants,  and 
one  may  not  recover  against  the  common 
master  for  an  Injury  received  from  the  negli- 
gence of  the  other.  But  if  one  servant  Is 
placed  in  the  position  of  control,  authority, 
and  direction  over  the  whole  work  of  the 
master,  or  over  !M>me  general,  separate,  or  dis- 
tinct branch  thereof,  and  is  empowered  by 
the  master  to  exercise  the  master's  authority, 
control,  and  direction  over  said  work,  and 
over  the  other  servants  engaged  in  and-  alMiii 
said  work,  and  is  vested  with  authority  to  di 
rect  where,  when,  bow,  and  in  what  manner 
such  work  shall  be  done,  and  such  other  serv- 
ants shall  do  said  work,  then  such  control 
ling  employ^  is  not  a  fellow  servant  with  ouc 
working  under  him,  and  thus  subject  to  his 
direction  and  control.  Such  directing  servant 
becomes,  for  such  work,  and  towards  such 
servants,  the  vice  principal  of  the  master." 
It  is  urged  that  the  giving  of  the  instruction 
above  set  out  and  the  failure  to  give  those  re- 
quested by  appellant  upon  the  subject,  consti- 
tute reversible  error.  An  examination  disclos 
es  a  very  great  want  of  harmony  among  the 
authorities  upon  this  subject,  and  we  will  not 
enter  upon  an  extended  analysis  of  them. 
This  court  in  Zintek  v.  MUl  Co.,  6  Wash.  178. 
32  Pac.  997,  and  33  Pac  1055,  held  that  "a 
yard  boss  of  a  lumber  yard,  who  has  entire 
control  of  the  yard,  with  power  to  hire  and 
discharge  workmen,  and  to  employ  them  un- 
der his  orders,  is  a  vice  principal,  and  not  a 
fellow  servant  of  the  men  who  work  under 
bis  control  and  superintendence."  And  npon 
a  second  appeal  in  the  same  case,  in  9  Wash. 
305,  37  Pac.  840.  this  proposition  was  reaf- 
firmed. It  is  true,  as  urged  by  appellant  that 
Nolan  was  under  the  direction  of  the  road 
master  of  that  division  of  the  road  upon  which 
the  plaintiff  was  employed  at  the  time  of  the 
accident  The  headquarters  of  the  said  di- 
vision were  at  the  city  of  Spokane,  a  consid- 
erable distance  from  the  place  of  the  accident 
It  was  the  duty  of  Nolan  to  receive  orders 
from  the  road  master,  to  whom  he  vas  also 
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reqidred  to  reiwrt;  but  It  Is  also  true,  as  al- 
ready noticed,  that  Nolan  had  charge  and  con- 
tw^  of  the  workmen  at  the  place  where  this 
Injury  occurred,  with  authority  to  direct  them 
hi  the  performance  of  their  work,  and  that  he 
was  the  sole  representative  of  the  company  at 
that  place,  or  within  miles  thereof.  Not  only 
did  he  have  the  right  to  direct  them  when  and 
where  they  should  perform  services,  but  he 
had  authority  to  discharge  them  and  employ 
others.  He  also  had  control  of  the  train  em- 
ployed In  moving  the  rock.  In  the  case  of 
Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Ross,  112  U. 
S.  377,  5  Sup.  Ct.  184, 192,  that  court  held  that 
"a  conductor  of  a  railroad  train,  who  has  the 
right  to  command  the  movements  of  a  train, 
and  to  control  the  persons  employed  upon  It, 
represents  the  company,  while  performing 
those  duties,  and  does  not  bear  the  relation 
of  fellow  servant  to  the  engineer  and  other 
employes  of  the  corporation  on  the  train." 
The  court  say:  "He  Is  in  fact,  and  should  be 
treated  as.  the  personal  representative  of  the 
corporation,  for  whose  negligence  It  is  respon- 
sible to  subordinate  servants.  •  •  •  If 
such  a  conductor  does  not  represent  the  com- 
pany, then  the  train  is  operated  without  any 
representative  of  Its  owner."  We  think  that 
the  principle  there  declared  Is  applicable  to 
the  facts  under  consideration  in  this  case. 
Here  was  a  large  and  Important  piece  of 
work  undertaken  by  the  appellant,  requiriui; 
for  its  discharge  the  employment  of  a  great 
number  of  men,  considerable  machinery,  and 
dangerous  explosives.  The  managing  officer 
or  officers  of  the  appellant  had  invested  Nolan 
with  full  power  to  carry  out  the  work,  and 
control  the  employes  under  him,  and  we  think 
that  In  the  discharge  of  these  duties  he  be- 
came the  representative  of  the  company.  In 
Brabblts  v.  Railway  Co.,  38  Wis.  280,  the 
court  say:  "The  functions  of  a  railway  com- 
pany must  be  performed  by  numerous  serv- 
ants or  employes,  and  among  these  there 
must  necessarily  be  a  gradation  of  authority, 
arranged  with  reference  to  the  business  of  the 
company."  We  think  that  In  reason,  and  up- 
on the  authority  of  the  better-considered  cas- 
es, it  must  be  held  that  It  is  a  positive  duty 
which  the  master  owes  to  an  employ^,  not  only 
to  provide  him  with  a  reasonably  safe  place 
in  which  to  work,— so  far  as  the  nature  of  the 
work  undertaken,  and  the  exigencies  of  the 
case,  will  permit  the  same  to  be  made  rea- 
sonably safe,— but  also  to  observe  such  care 
as  will  not  expose  the  employ^  to  perils  and 
dangers  wUch  may  be  guarded  against  by 
reasonable  care  and  diligence;  and,  where  the 
performance  of  this  positive  duty  Is  by  the 
master  intrusted  to  another,  his  failure  to  per- 
form is  the  failure  of  the  master.  The  dis- 
charge of  this  duty  was,  in  the  case  at  bar, 
Intrasted  by  appellant  to  Its  foreman.  Nolan. 
He  was  the  superintending  officer  at  the  place 
where  the  work  was  being  performed,  with 
full  power  and  control  over  the  plaintiff,  and 
all  others  connected  In  the  active  discharge 
of  the  work.  Under  the  circumstances,  we 
v.46P.no.4— 22 


think  It  follows  that  his  negligence  was  the 
negligence  of  the  company.  In  Railroad  Co. 
V.  Baugh,  149  U.  S.,  at  page  368,  13  Sup.  Ct. 
914,  021,  the  court  say:  "Again,  a  master  em- 
ploying a  servant  impliedly  engages  with  him 
that  the  place  in  which  he  Is  to  work,  and  the 
tools  or  machinery  with  which  he  Is  to  work, 
or  by  which  he  is  to  be  surrounded,  shall  be 
reasonably  safe.  It  Is  the  master  who  is  to 
provide  the  place  and  the  tools  and  the  ma- 
chinery; and  when  he  employs  one  to  enter 
Into  his  service,  he  Impliedly  says  to  him 
that  there  Is  no  other  danger  In  the  place, 
the  tools,  and  the  machinery  than  such  as  Is 
obvious  and  necessary.  Of  course,  some  pla- 
ces of  work,  and  some  kinds  of  machinery, 
are  more  dangerous  than  others;  but  that  is 
something  which  inheres  in  the  thing  itself, 
which  is  a  matter  of  necessity,  and  cannot 
be  obviated.  But  within  such  limits  the  mas- 
ter who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  his  em- 
ploye in  respect  thereto.  Tliat  positive  duty 
does  not  go  to  the  extent  of  a  guaranty  of 
safety,  but  It  does  require  that  reasonable  pre- 
cautions be  taken  to  secure  safety;  and  it 
matters  not  to  the  employfi  by  whom  that 
safety  Is  secured,  or  the  reasonable  precau- 
tions therefor  taken.  He  has  a  right  to  look 
to  the  master  for  the  discharge  of  that  duty, 
and  If  the  master,  instead  of  discharging  it 
himself,  sees  fit  to  have  It  attended  to  by  oth- 
ers, that  does  not  change  the  measure  of  obli- 
gation to  the  employe,  or  the  latter's  right  to 
insist  that  reasonable  precaution  shall  be 
taken  to  secure  safety  in  these  respects." 

4.  Appellant  excepted  to  the  giving  of  the 
following  instruction:  "(15)  If  you  should  find 
for  the  plaintiff  under  the  instructions  of  the 
court,  you  will  then  proceed  to  assess  his  dam- 
ages; and  in  respect  thereto  I  instruct  you 
that  plaintiff  is  entitled  to  recover,  If  at  all, 
for  all  time  which  he  may  have  lost  for  the 
period  of  six  months  after  receiving  such  in- 
jury, as  a  direct  consequence  of  said  Injury, 
as  the  same  may  appear  by  the-  evidence  to 
be  fairly  and  reasonably  worth,— not  exceed- 
ing, however,  the  sum  of  $400.  He  is  also  en- 
titled to  recover,  If  you  find  for  him,  for  any 
and  all  pain  and  suffering  which  he  may  have 
endured  up  to  the  present  time  in  consequence 
of  such  injury.  In  estimating  pain  and  suf- 
fering the  law  fixes  no  exact  measure  of  dam- 
ages. It  Is  left  to  the  sound  judgmeut  of  the 
jury  to  determine  what  will  compensate  there- 
for. The  Jury  should  not  be  governed  by 
paisslon  or  prejudice,  or  by  whim  and  fancy, 
in  fixing  an  amount  therefor,  but  slwuld  ex- 
ercise a  sound,  reasonable,  and  prudent  Judg- 
ment thereon.  The  plaintiff  is  also  entitled 
to  recover  In  this  action,  if  you  find  for  him, 
fair  and  reasonable. compensation  for  any  de- 
formity resulting  to  him  as  a  consequence, 
direct  and  proximate,  of  his  injurj',  if  any. 
And,  in  determining  what  amount  he  should 
recover  therefor,  the  jmr  may  consider  all  the 
facts  and  circumstances  in  the  case,  and 
whether,  such  injury  Is  or  will  be  permanent. 
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and,  if  not  permanent,  Iiow  long  It  will  con- 
tinue. And  plaintiff  is  also  entitled  to  re- 
cover, It  you  find  for  Iiim,  such  a  sum  as  will 
falrlf  and  reasonably  compensate  Mm  for 
any  loss  of  power  or  ability  to  earn  money  In 
and  about  bis  occupation  and  business  for 
such. a  time  subsequent  to  the  period  of  six 
monttis  after  the  date  of  receiving  any  injury 
which  he  may  have  received  as  the  same  will 
probably  continue.  The  limit  of  plaintiff's 
recovery  in  any  event  Is  540,000."  The  ob- 
jection urged  in  the  brief,  aa  well  as  In  the 
oral  argument,  goes  only  to  the  latter  part  of 
the  Instruction;  and  It  is  insisted  that,  under 
the  allegations  of  the  complaint,  plaintiff  Is 
not  entitled  to  recover  anything  by  reason  of 
his  earning  ability  being  impaired  as  a  re- 
sult of  the  accident,  and  that  Inasmuch  aa  the 
nomplaint  avers  that  the  respondent  was  pre- 
vented from  following  his  usual  business  tot 
the  period  of  six  months  by  reason  of  the  in- 
jury sustained,  and  in  consequence  thereof 
was  damaged  in  the  sum  of  ^00,  "it  must  be 
presumed  that  the  earning  power  of  the  re- 
spondent had  been  restored  at  the  expiration 
ut  the  period  of  six  months."  We  do  not 
think  that  appellant  is  entitled  to  urge  this 
objection.  The  exception  to  the  charge  be- 
low was,  "Because  the  same  does  not  properly 
state  the  measure  of  plaintiff's  damages  or 
recovery  under  the  allegations  of  the  com- 
plaint." The  exception,  as  taken,  goes  to  the 
entire  Instruction  above  set  out  It  is  mani- 
fest that  the  greater  portion  of  the  Instruc- 
tion Is  unobjectionable,  and  It  la  not  complain- 
ed of.  It  correctly  stated  the  measure  of 
plaintiff's  recovery  upon  the  question  of  plain- 
tiff's loss  of  time  for  the  period  of  six  months 
after  receiving  the  injury.  It  also  laid  down 
the  proper  rule  for  the  assessment  of  dam- 
ages by  reason  of  pain  and  suffering  wUch 
plaintiff  may  have  endured.  It  also  cor- 
rectly Informed  the  Jury  as  to  what  compensa- 
tion uiight  be  allowed  to  him  because  of  any 
deformity  resulting  to  him  in  consequence  of 
the  injury.  In  other  words,  there  were  four 
distinct  phases  of  the  case  relating  to  the 
measure  of  plaintifTs  recovery  which  are  cov- 
ered by  the  instruction,  and  we  think  It  waa 
the  duty  of  appellant  tp  Indicate  by  its  excep- 
tion the  particular  portion  of  the  Instruction 
of  which  It  complained.  Section  4  of  the  act 
of  March  8,  1893  (Laws  1893,  p.  112),  pro- 
vides: "E}xception8  to  a  charge  to  a  Jury 
*  •  *  may  be  taken  by  any  party  by  stat- 
ing to  the  court  •  ♦  •  that  such  party  ex- 
cepts to  the  same,  specifying  by  numbets  of 
paragraphs  or  otherwise  the  parts  of  the 
charge  excepted  to.  •  *  •"  It  is  the  gen- 
eral rule  that  "exceptions,  to  be  of  any  avail, 
must  present  distinctly  and  speciflcally  the 
ruling  objected  to."  Insurance  Oo.  v.  Sea,  21 
Wall.  158.  And  this,  we  Chink,  is  as  applica- 
ble to  exceptions  to  a  charge  as  to  any  other 
ruling.  The  exception,  in  the  form  here  tak- 
en, was  not  calculated  to  direct  the  atten- 
tion of  the  court  to  the  particular  portion  of 
the  cbaige  complained  of;  and  It  does  not 


"specify  the  part  of  the  charge  excepted  to," 
within  the  meaning  of  section  4,  supra.  See, 
also.  Meeker  v.  GardeUa,  1  Wash.  St.  139,  23 
Pac.  837;  Mallng  t.  Gnimmey,  6  Wash.  222, 
31  Paa  600.  No  reversible  error  appearing 
of  record,  the  Judgment  and  order  appealed 
from  are  afBrmed. 

ANDERS.  SCOTT,  and  DCNBAB,  JJ^  4»n- 
cor. 


as  Wash.  30SI 
COMPTON  T.  SOHWABAOHKE  BBOS.  & 
CO.  etal.> 

(Supreme  Court  of  Washington.     Sept.  80, 
1886.) 

Raoirvaits  —  Ixsolvbnt  Cobporatios  —  Attaoh- 

MBXT  BT  CrBDITOR— RlOHT  TO  OBTAIK 
FREVaBBNCB — C0ST8. 

1.  A  complaint  In   an  action  commeaced  b;  ' 
the  receiver  of  a  corporation,  in  his  pwn  name 
as  receiver,  need  not  allege  that  the  action  ii 
broofht  by  leave  of  court. 

2.  In  an  action  by  a  recelvor  tor  a  cwporation 
to  set  aside  a  Judgment  against  it  by  confession, 
on  the  ground  that  the  corporation  was  then  in- 
solvent, and  the  judgment  was  entered  for  the 
purpose  of  preferring  defendant  as  a  creditor, 
It  was  shown  that,  on  the  same  day  the  judg- 
ment was  entered,  a  receiver  was  appointed  tor 
the  corporation,  who  was  sabseqnently  dischar- 
ged on  a  report  showing  that  all  debts  excepting 
defendant's  judgment  Bad  been  paid,  which  re- 
port waa  untrue,  and  that  a  portion  of  the  debts 
had  lieen  compromised  and  paid  with  mone} 
borrowed  from  defendant,  which  was  after- 
wards secured  on  property  of  the  corporation. 
Beld,  that  the  evidence  sustained  a  finding  tot 
the  plaintiff. 

3.  The  fact  that  a  receiver  for  a  corporation, 
after  his  appointment,  canaed  a  motion  to  be 
made  In  benalf  of  the  corporation  for  the  dis- 
charge of  an  attachment  issued  against  it,  un- 
der the  statute  (2  Hill's  Code,  9  318)  authoriz- 
ing a  defendant  to  make  snch  motion  on  the 
ground  that  the  attachment  was  improperly  or 
irregularly  issued,  which  motion  was  denied, 
does  not  constitute  an  adjudication  of  the  valid- 
ity of  the  attachment  which  will  liar  the  receiv- 
er from  maintaining  an  action  to  set  it  aside  on  ■ 
the  ground  of  the  insolvency  of  the  defendant 
corporation. 

4.  The  assets  of  an  insolvent  corporation  be- 
ing a  trust  tnnd  tor  the  benefit  of  all  its  credit- 
ors, a.  creditor  cannot  obtain  a  preference  by 
attachment  of  the  property  of  a  corporation, 
knowing  it  to  be  actually  insolvent,  though  no 
proceedings  to  wind  np  Its  affairs  have  been 
commenced  when  the  levy  is  made;  and  such 
attachment  will  be  set  aside  at  the  suit  of  a 
receiver  subsequently  appointed. 

6.  An  attaching  creditor  of  an  insolvent  cor- 
poration, who  refuses  on  demand  to  deliver  the 
property  attached  to  a  receiver  subsequently  ap 
pointed  for  the  corporation,  and  resists  the  re- 
ceiver's action  to  recover  It  in  an  attempt  to  en- 
force his  preference,  will,  not,  on  recovery  by  the 
receiver,  Se  allowed  the  costs  of  the  attachment 
and  care  of  the  property. 

Appeal  frmn  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Wesley  Compton,  recelrer  of  the 
Abrabams  Orocery  Company,  against  Schwab- 
actier  Bros.  &  Co.,  Incorporated,  the  Crown 
Distilleries  Company,  and  others.  Judgment 
for  plaintiff,  and  defendant  Sctawabacber 
Broc  *  Oo.  aitpeala.   AlBrmed. 
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COMPTON  V.  SCHWABACHEK  BROS.  &  00. 


Donworth  &  Howe,  for  appellant  Wlnsor, 
Bush  &  Morris,  Boyd  J.  Tallman,  and  Allen 
&  Powell,  for  respondent 

GORDON,  J.  Respondent  Is  the  receiver 
of  tlie  Abrahams  Grocery  Company.  He  was 
appointed  and  qualified  as  receiver  on  the 
27th  of  November,  1894,  and  subsequently  In- 
stituted this  action  for  the  purpose  of  re- 
straining the  sale  of  a  stock  of  merchandise 
belonging  to  such  corporation,  which  had 
been  levied  upon  by  the  sheriff  under  an  ex- 
ecution issued  upon  a  judgment  confessed  by 
the  corporation  in  favor  of  appellant,  Schwab- 
acher  Bros.  &  Co.  (a  corporation),  on  the  15th 
of  November,  tS93;  also,  to  set  aside  such 
Judgment,  and  require  the  sheriff  to  turn  the 
property  levied  upon  over  to  the  respondent. 
The  ground  upon  which  the  relief  is  sought 
is  that  the  judgment  entered  upon  confession 
was  made  by  the  Abrahams  Grocery  Compa- 
ny at  a  time  when  the  corporation  was  insol- 
vent and  known  by  the  appellant  to  be  insol- 
vent, and  was  entered  with  the  Intention  of 
creating  an  unlawful  preference  over  the  other 
creditors  of  such  insolvent  corporation,  and 
was  accepted  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  other  creditors, 
and  that  the  property  levied  upon  is  all  of  the 
property  of  said  corporation.  There  are  other 
allegations  of  the  complaint  attacking  the  va- 
lidity of  the  judgment  upon  various  grounds, 
not  necessary  to  be  here  considered.  The  an- 
swer denied  the  allegations  of  the  complaint 
as  to  the  insolvency  of  the  Abrahams  Gro- 
cery Company;  denied  that  the  confession  of 
judgment  was  executed  for  the  piupose  of 
giving  the  appellant  a  preference;  denied  the 
various  allegations  of  irregularity  and  insuf- 
ficiency; and  set  up  two  affirmative  defenses, 
the  second  of  which  is  that  In  addition  to  the 
Hen  created  by  the  levy  of  an  execution  based 
on  said  judgment  of  confession  upon  the 
property  In  question.  It  also  had  an  attach- 
ment lien  by  virtue  of  a  writ  of  attachment 
Issued  on  the  27th  day  of  November,  1894,  In 
an  action  on  that  day  commenced  against  the 
Abrahams  Grocery  Company.  The  lower 
court  proceeding  without  a  jury  to  determine 
the  Issues,  made  Its  findings  and  conclusions, 
upon  which  a  decree  was  entered  In  favor  of 
the  respondent,  and  the  cause  was  appealed. 

1.  The  first  contention  is  that  the  court 
erred  in  not  granting  appellant's  motion  for  a 
nonsuit,  upon  the  ground  that  a  receiver  can- 
not bring  a  suit  without  first  obtaining  leave 
from  the  court  which  appointed  him.  Since 
the  filing  of  the  briefs  in  this  case,  that  ques- 
tion has  been  determined  by  this  court  ad- 
versely to  the  appellant's  contentlmi.  Hardin 
V.  Sweeney  (Wash.)  44  Pac.  138. 

2.  It  is  next  contended  that  the  court  erred 
In  holding  the  confession  of  judgment  void. 
The  lower  court  found  as  a  fact  that  at  the 
date  of  said  confession  the  corporation  mak- 
ing It  was  Indebted  to  various  parties  In 
amounts  greatly  exceeding  the  amount  of  its 
assets;  that  it  was  unable  to  pay  its  creditors 
and  continue  In  business,  and  was  insolvent; 


and  that  on  that  day  Its  president,  (or  the 
purpose  of  securing  the  appellant  and  paying 
it  out  of  the  assets  of  the  corporation  in  pref- 
erence to  other  creditors,  caused  said  confes- 
sion of  judgment  to  be  made.  It  Is  contended 
that  the  evidence  is  insufficient  to  justify  this 
finding,  but  we  are  satisfied  that  It  Is  suffi- 
ciently supported.  Upon  the  trial  it  was 
shown  that  a  receiver  had  been  appointed  for 
the  said  Abrahams  Grocery  Company  on  the 
15th  of  November,  1893,  upon  the  petition  of 
Richard  Wlnsor,  secretary  of  said  corpora- 
tion; that  said  receiver  qualified  and  entered 
upon  the  discharge  of  his  dutie^;  that  the 
creditors  of  the  corporation  attacked  the  va- 
lidity of  appellant's  judgment,  and  an  issue 
was  thereon  framed  in  said  insolvency  pro- 
ceedings; that  while  said  issue  was  pending, 
the  corporation,  at  the  Instance  of  the  appel- 
lant compromised  with  the  contesting  cred- 
itors, and  thereafter  the  receiver  filed  a  re- 
port representing,  among  other  things,  that 
all  of  the  debts  of  the  corporation  had  been 
fully  paid,  excepting  a  balance  upon  appel- 
lant's judgment  In  this  petition  he  asked 
permission  to  turn  over  to  the  Abrahams 
Grocery  Company,  subject  to  the  Hen  of  ap- 
pellant's judgment  the  goods  and  chattels  re- 
maining in  his  hands,  and  that  be  might  be 
discharged  from  further  custody  and  control 
of  the  same,  and  released  and  discharged  as 
receiver.  Accompanying  this  petition  was  the 
stipulation  of  appellant  agreeing  to  the  dis- 
charge of  the  receiver,  and  consenting  that  the 
property  should  be  turned  over  to  the  corpo- 
ration, subject  to  appellant's  judgment  There- 
upon an  order  was  made  approving  the  report 
of  the  receiver  as  to  the  receipts  itnd  disburse- 
ments reported  by  him,  and  relieving  him 
from  further  duty.  It  was  shown  by  the 
evidence  that  a  large  portion  of  the  indebted- 
ness of  the  insolvent  corporation  had  not  In 
fact  been  paid  by  the  receiver,  but  that  the 
officers  of  said  corporation  had  obtained  from 
certain  of  its  creditors  extensions  of  time  for 
payment  and  in  some  instances  had  given 
renewal  notes.  It  was  further  made  to  ap- 
pear that  the  appellant  had  advanced  to  the 
Abrahams  Grocery  Company  the  sum  of  $1,- 
000,  for  the  purpose  of  enabling  it  to  make 
settlement  with  its  creditors,  and  that  claims 
against  said  corporation  were  compromised 
for  sums  less  than  the  amount  of  its  actual 
indebtedness;  that  after  the  receiver  had,  pur- 
suant to  the  order  of  the  court  turned  back 
to  It  the  goods  and  personal  effects,  it  execut- 
ed a  mortgage  In  favor  of  the  appellant  se- 
curing said  sum  of  ?1,000,  advanced  for  the' 
purposes  hereinbefore  mentioned;  and  there- 
after the  coriwratlon,  the  Abrahams  Grocery 
Company,  resumed  business,  and  continued 
therein  until  the  27th  of  November,  1894,  up- 
on which  day  the  attachment  already  referred 
to  was  levied,  and  on  the  same  day  the  re- 
spondent was  appointed  receiver. 

We  think  that  the  lower  court  correctly 
found  that  the  Abrahams  Grocery  Company 
was  Insolvent  at  the  time  when  the  judgment 
upon  confession  was  entered,  and  also  at  the 


Digitized  by  CjOOQIC 


340 


46  PACIFIC  RBrOUTEK. 


(Wash. 


time  that  the  attachment  -was  levied.  We  al- 
so think  that  the  evidence  is  sufficient  to 
show  that  the  Insolvent  condition  of  said  cor- 
poration at  both  of  said  dates  was  known  to 
the  appellant..  We  do  not  think  that  the  le- 
spondent,  who  is  the  representative  of  all  tii« 
creditors  of  such  Insolvent  corporation,  should 
be  estopped  from  assailing  the  confession  of 
judgment  as  fraudulent,  by  reason  of  the 
matters  occurring  in  the  former  receivership 
proceedings,  already  noticed.  The  order  dls- 
■charging  the  former  receiver  cannot  be  held 
to  bar  the  present  action.  It  simply  approved 
of  the  accounts  of  the  receiver,  and  of  the 
turning  over  of  the  property  on  hand  to  the 
corporation,  and  beyond  that  determined 
nothing.  It  is  clear  from  the  evidence  thixt 
the  receiver,  in  his  report,  attempted  to  im- 
pose upon  the  court,  and  that  his  representa- 
tions that  the  debts  of  the  corporation  were 
in  fact  paid  were  false.  It  is  also  clear  that 
the  falsity  of  the  report  in  this  respect  was 
known  to  the  appellant,  and  we  are  unable 
to  avoid  the  conclusion  that  said  receiver  was 
acting  imder  the  direction  and  at  the  instiga- 
tion of  the  appellant.  But,  however  that  may 
■be,  the  evidence  was  sufficient,  we  think,  to 
justify  the  court's  conclusion  that  the  Judg- 
ment by  confession  was  for  the  purpose  of 
giving  the  appellant  a  preference  over  all 
ether  creditors  of  the  then  Insolvent  corpora- 
tion, and  that  appellant  accepted  it  for  the 
like  puri>ose.  Conover  v.  Hull,  10  Wash.  673, 
39  Pac.  ICO. 

3.  It  appears  from  the  record  that  after  his 
qnaliflcation  the  respondent  moved  the  court 
to  set  aside  and  dissolve  the  attachment  of 
November  27,  1894.  This  motion  was  made 
under  section  318,  2  Hill's  Code,  and  was 
■based  upon  affidavits.  The  lower  court  de- 
nied said  motion,  and  this  court  affirmed  the 
order  upon  app?al.  44  Pac.  257.  It  is  urged 
l)y  appellant  that  this  established  the  validity 
•of  Its  attachment,  and  that  the  lower  court 
was  without  Jurisdiction  in  this  cause  to  in- 
•terfere  therewith.  We  are  unable  to  agr»e 
with  this  claim.  Section  318,  supra,  provides 
that  "the  defendant  may  at  any  time  after  he 
•has  appeared  in  the  action  •  *  •  apply,  on 
motion  •  *  •  to  the  court  In  which  the  ac- 
•tlon  is  brought,  •  •  •  that  the  writ  of  at- 
tachment be  discharged,  on  the  ground  that 
the  same  was  improperly  or  irregularly  Is- 
sued." It  clearly  appears  that  the  question 
■of  the  insolvency  of  the  defendant  in  attach- 
ment was  not  made  a  ground  for  dissolution 
in  the  motion  already  referred  to.  Upon  that 
°t>oint  this  court  said,  in  disposing  of  the  ap- 
peal: "We  are  unable  to  discover  from  the 
record  that  the  appellant  corporation  Is  In- 
■solvent.  •  *  •  It  therefore  becomes  unim- 
portant to  determlu'^  whether  an  attachment 
may  be  had  iii  this  state  against  the  property 
of  an  insolvent  corporation."  Under  the  stat- 
ute already  referred  to,  the  only  parties  t>e- 
fore  the  court  are  the  parties  to  the  attach- 
ment proceedings.  It  Is  the  "defendant"  who 
aiiay  make  the  motion,  and  the  court  has  no 


Jurisdiction  therein  to  determine  the  rights 
of  other  creditors.  Plaintiff,  as  against  the 
defendant,  might  be  entitled  to  an  attach- 
ment, but  an  order  sustaining  it  cannot  be 
held  to  bar  other  creditors  from  asserting  Its 
Invalidity  in  a  proper  proceeding.  The  cred- 
itors of  this  insolvent  corporation,  whose  rep- 
resentative  the  respondent  Is,  are  entitled  to 
their  day  in  court  on  the  question  of  the  va- 
lidity of  this  attachment;  and  the  statute  re- 
ferred to  does  not  contemplate  that  they  may 
be  heard  in  the  proceedings  upon  motion  to 
discharge.  We  therefore  conclude  that  the 
order  denying  the  motion  to  dissolve  the  at- 
tachment cannot  be  invoked  by  appellant  for 
the  purpose  of  defeating  the  jurisdiction  of 
the  court  In  the  present  proceeding. 

4.  Our  conclusion  upon  this  phase  of  the 
case  makes  it  necessary  to  determine  wheth- 
er an  attachment  levied  upon  the  property  of 
a  corporation  which  is,  in  fact,  insolvent  at 
the  time  of  the  levy,  can  be  set  aside  where 
Insolvency  proceedings  had  not  been  insti- 
tuted prior  to  the  attachment.  Whatever  rule 
may  prevail  elsewhere.  It 's  now  well  settled 
in  this  state  that  the  assets  of  an  insolvent 
corporation  constitute  a  trust  fund  for  the 
benefit  of  all  of  Its  creditors.  Thompson  v. 
Lumber  Co.,  4  Wash.  600,  30  Pac.  741,  and 
31  Pac.  25;  Conover  v.  Hull,  supra;  McKay 
V.  Blwood,  12  Wash.  579,  41  Pac.  919.  And 
we  think  it  must  be  held  that  no  preference 
can  be  maintained  based  upon  any  action  rr 
proceeding  of  a  creditor  taken  with  knowl- 
edge of  the  Insolvent  condition  of  such  cor- 
poration. It  la  wholly  inconsistent  with  th>» 
trust-fund  theory  to  permit  a  race  of  vigi- 
lance to  be  Instituted  between  the  creditors 
of  an  insolvent  corporation.  As  between 
them,  "equality  is  equity."  Ford  v.  Bank 
(Wis.)  58  N.  W.  766;  Tompson  v.  Lumber  Co., 
5  Wash.  527,  32  Pac.  536;  Conover  v.  Hull, 
10  Wash.  673,  39  Pac.  166. 

5.  Nor  do  we  think  that  appellant  is  en- 
titled to  recovor  costs  paid  to  the  sheriff  for 
the  care  and  custody  of  the  property  levied 
upon  under  the  attachment,  including  the 
rent  of  the  premises  where  the  property  waa 
kept.  The  record  discloses  that.  Immediate- 
ly upon  qualifying,  the  respondent  demanded 
possession  of  the  property,  which  was  re- 
fused, and  thereafter  was  obliged  to  institute 
proceedings  for  Its  recovery.  In  withholding 
the  property  from  the  receiver,  appellant  took 
its  chances.  It  had  an  opportunity,  without 
Incurring  such  expense,  to  come  in  and  sliare 
ratably  with  the  other  creditors  of  the  hi- 
solvent  corporation.  Instead  of  voluntarily 
doing  so,  it  saw  fit  to  resist,  and  sought  to  en- 
force its  claim  to  a  preference.  It  did  so  at 
its  peril,  and  must  abide  the  consequences. 

The  conclusion  which  we  hare  reached  up- 
on the  questions  already  considered  makes 
it  unnecessary  to  determine  some  minor  ques- 
tions discussed  In  the  briefs  of  connseL  The 
decree  will  be  affirmed. 

SCOTT  and  ANDERS,  JJ.,  concur. 
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(13  Wash.  328) 

ASPLUND  T.  MATTSON. 

(Supreme  Court  of  Washington.    Oct  1,  1896.) 

Appeal— Waiver   of   Objection  —  Coktkact — 

bukoek  op  puoof. 

1.  A  defendant  who  goes  to  trial  without  ob- 
jection to  the  plaintiffs  reply  waives  the  right 
to  object  to  its  sufficiency  on  appeal. 

2.  A  Eiuspension  of  work  under  a  contract  for 
R  length  of  title  prohibited  by  its  terms,  when 
rendered  excusable  by  act  of  God,  is  not  a 
breach  of  the  contract,  and  the  other  party  is 
not  thereby  justified  in  terminating  it. 

Appeal  from  "superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  Gabriel  Asplund  against  Charies 
Mattson.  Judgment  for  plalntlflf,  and  defend- 
ant appeals.    Affirmed. 

Frank  Quinby,  for  appellant  Million  & 
Houser,  for  respondent. 

GORDON,  J.  Respondent  brought  this  ac- 
tion to  recover  damages  for  breach  of  a  con- 
tract in  writing  entered  into  between  the  par- 
ties, by  the  terms  of  which  the  respondent  un- 
dertook and  agreed  to  clear  ready  for  plowing 
00  acres  of  land  on  the  homestead  of  the  ap- 
pellant, and  to  commence  work  by  July  1, 1892, 
''and  continue  imtil  finished,  which  shall  not  be 
later  than  October  1,  1893,  and,  if  discontinued 
for  more  than  thirty  days,  said  Mattson  shall 
have  sufficient  cause  for  nullif^ng  this  con- 
tract." The  answer  of  the  defendant  was  a 
general  denial,  coupled  with  an  affirmative  de- 
fense and  counterclaim.  There  was  a  verdict 
and  Judgment  thereon  for  respondent,  and  the 
defendant  in  the  action  appealed. 

1.  It  is  urged  in  this  court  that  the  reply  of 
the  respondent  constitutes  no  defense  to  the 
affirmative  defense  contained  in  the  answer, 
and  it  Is  further  contended  that  the  reply  was 
a  departure  from  the  cause  of  action  set  out 
in  the  complaint.  We  have  become  satisfied, 
from  an  examination  of  the  pleadings,  that  these 
objections  are  not  well  taken;  but,  in  any 
event,  we  think  that  they  come  too  late,  and 
that  by  proceeding  to  trial  without  objection 
the  appellant  has  waived  his  right  to  urge  them. 

2.  It  is  next  complained  that  the  court  erred 
in  instructing  the  juiy.  It  is  conceded  that  the 
respondent  had  commenced  the  work,  and 
cleared  a  considerable  portion  of  the  land,  and 
tltat  the  appellant  had,  from  time  to  time,  ad- 
vanced as  part  payment  of  the  contract  price 
the  sum  of  f615.  It  also  appears  that  the  re- 
spondent had  discontinued  work  during  the 
sprhig  and  summer  months  of  1803,  pleading  as 
an  excuse  for  so  doing  that  he  was  prevented 
from  prosecuting  the  work  by  reason  of  the  ex- 
cess of  rainfall,  fioodhig  the  land  to  an  extent 
not  contemplated  by  the  parties  at  the  time  of 
the  execution  of  the  contract,  and  such  as  to 
hinder  and  make  It  Impossible  for  him  to  con- 
tinue the  work;  and  that  his  failure  to  go 
ahead  was  by  reason  of  an  act  of  God,  where- 
\yy  he  was  excused.  It  further  appeared  that 
on  the  10th  of  August,  1803,  and  before  the 
time  fixed  by  the  contract  for  the  completion 
of  the  work,  the  appellant  entered  upon  the 


premises,  took  possession  thereof,  and  com- 
pleted the  work.  The  instruction  complained 
of  in  this  regard  is  as  follows:  "If,,  gentlemen 
of  the  jury,  you  believe  from  the  evidence 
that  the  plaintiff  was  prevented  from  continu- 
ing the  work  in  clearing  said  land  for  the  rea- 
son that  there  had  been  excessive  rainfall  In 
the  spring  and  summer  of  1893,  thereby  flood- 
ing the  land  of  defendant  to  such  an  extent, 
and  the  same  not  being  contemplated  by  the 
parties  at  the  time  of  the  execution  of  the  con- 
tract, and  80  as  to  hinder  and  make  It  abso- 
lutely Impossible  for  plaintiff  to  continue  the 
work  at  that  time,  and  without  allowing  thirty 
days  to  elapse  without  uerformlng  said  work, 
or  any  part  thereof,— that  is,  that  he  was  pre- 
vented from  going  ahead  with  the  work  by  an 
act  of  God,— that  is  a  legal  excuse  for  the  plahi- 
tlft  dlsconthiuing  the  work.  And  it  having 
been  conceded  that  the  defendant  was  upon  the 
lands  on  or  about  the  10th  day  of  August,  1893, 
and  began  to  complete  the  work  which  plain- 
tiff was  to  perform  under  the  terms  of  the  con- 
tract, then,  and  because  of  that  act,  the  burden 
of  proof  is  shifted  upon  the  -defendant  to  prove 
that  plaintiff  was  not  i*eady  and  willing  to  con- 
tinue in  the  performance  of  said  work,  and  re- 
fused to  go  upon  the  land  as  soon  as  It  was  in 
condition  to  have  work  done  upon  it;  and, 
should  you  find  that  the  defendant  has  not,  by 
a  fair  preponderance  of  the  evidence,  proved 
such  refusal,  and  should  you  further  find  that 
plaintiff  was  prevented  from  so  completing 
such  work  by  reason  of  the  acts  of  the  defend- 
ant in  going  upon  said  premises  and  perform- 
ing the  work  himself,  then  you  should  find  for 
the  plaintiff,  and  fix  his  damages  at  the  amount- 
of  what  you  may  believe  from  the  evidence 
would  have  been  the  fair  promts  of  the  entire 
contract  had  he  been  allowed  to  finish  the 
same." 

It  is  contended  that  the  burden  of  proof  did 
not  shift  upon  the  defendant  to  prove  that  the 
plaintiff  was  not  ready  and  willing  to  continue 
the  work.  But  we  think  counsel  is  mistaken 
in  assmnlng  that  the  discontinuance  of  the 
work  upon  the  part  of  respondent  constituted  a 
breach.  And  in  the  light  of  the  evidence  and 
the  verdict  rendered,  the  jury,  evidently  consid- 
ered respondent's  failm*  to  prosecute  the  work 
during  the  spring  and  summer  months  excus- 
able. Under  the  circumstances,  there  was  no 
breach  of  contract  upon  his  part.  The  work 
was  simply  suspended,  and,  the  appellant  hav- 
ing entered  and  dispossessed  respondent  prior 
to  the  period  fixed  by  the -contract  for  complet- 
ing the  work,  he  assumed  the  burden  of  proof 
as  charged  In  the  instruction  complained  of. 
Bish.  Cont.  |§  608,  609;  3  Am.  &  Eng.  Enc. 
Law,  p.  899;  2  Pars.  Cont.  (6th  Ed.)  672. 

3.  The  next  error  complained  of  relates  to 
the  giving  of  another  Instruction.  But,  when 
the  Instruction  Is  considered  in  the  light  of  the 
admitted  fact  that  the  appellant  took  posses- 
sion of  the  premises,  and  the  further  fact  that 
the  Jury  have  by  their  verdict  determined  that 
there  was  no  breach  of  the  contract  upon  the 
respondent's  part,  we  think  that  the  giving  of 
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the  instruction  was  not  error;    and.  In  any 
event,  it  was  not  prejudicial  error. 

4.  The  remaining  objection  Is  that  the  ver- 
dict and  judgment  is  not  supported  by  the  evi- 
dence, and  it  Is  urged  upon  the  theory  that  the 
jury  based  the*  amount  of  the  recovery  given 
upon  the  assumption  that  the  plaintiff  was  en- 
titled to  recover  the  total  amount  of  what  he 
would  have  made  had  he  been  allowed  to  com- 
plete the  contract.  We  have  examined  the 
evidence  and  the  charge  of  the  court  bearing 
upon  this  feature  of  the  case,  and  do  not  feel 
warranted  in  disturbing  the  verdict     Affirmed. 

DUNBAR  and  ANDERS,  JJ.,  concur. 


(13  Wash.  607) 

STATE  ex  rel.  MEEKER  et  al.  v.   SUPE- 
RIOR COURT  OF  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.     Feb.  5,  1896.) 
For  majority  opinion,  see  43  Pac.  88T. 

GORDON,  J.  (conciM-rlng).  I  concur  In  all 
that'  Is  said  hi  the  foregoing  opinion,  and,  while 
I  seriously  question  the  jurisdiction  of  this 
court  to  entertain  applications  of  this  charac- 
ter, believing  that  the  relator  has  an  ample 
remedy  by  appeal,  nevertheless  jurisdiction  has 
been  so  often  asserted  by  a  majority,  and  be- 
come so  generally  recognized  oy  tne  profession, 
that  I  am  unwilling  to  dissent  upon  that 
ground.  In  this  connection  I  fully  appreciate 
the  force  of  the  reasoning  of  Mr.  Justice  Dun- 
bar, specially  concurring  In  State  v.  Superior 
Court  of  King  Co.,  7  Wash.  307,  34  Pac.  1103. 


(S  N.  a.  tK) 

AGUILAR  V.  TERRITORY. 

(Supreme  Court  of  New '  Mexico.    Sept.  1, 
1896.) 

MoRDRK  —  Necessakt  Instrcotioss  —  Appeal  — 
Dt'TT  OF  Clerk  to  Sesd  Up  Transcript. 
Under  Comp.  Laws,  S  2476,  providing  that 
when  an  appenl  shall  be  taken,  whiph  operates 
as  a  stay  of  proceedings,  it  shall  be  the  duty  of 
the  clerk  of  the  district  court  to  make  out  a 
transcript  of  the  record,  "and  return  the  same 
to  the  office  of  the  clerk  of  the  supreme  court 
without  delay,"  on  appeal  by  defendant  in  a 
homicidp  rase,  which  by  section  2483  operates  as 
a  supersedeas,  the  clerk  must  send  up  the  tran- 
script, without  regard  to  payment  of  fees  there- 
for by  defendant. 

On  the  Merits. 
Dtliberatinn  and  premeditation  being  essen- 
tials ot  murder  in  the  first  degree,  and  they  be- 
ing presumed  only  where  the  killing  is  perpe- 
trated by  means  jf  poison,  lying  in  wait,  torture, 
or  in  an  attempt  to  commit  a  felony,  or  by  an 
act  greatly  dangerous  to  the  lives  of  others,  in- 
dicating a  depraved  mind  regardless  of  human 
life,  it  is  error  to  charge  only  on  murder  in  the 
first  degree  where  it  appears  that  decedents  were 
found  dead  in  their  wagons,  their  heads  and 
faces  hndly  cut  and  beaten,  an  ax  belonging  to 
one  of  them  being  found  in  one  of  the  wagons, 
with  blood  on  it,  and  some  sacks  of  flour  being 
missing  from  one  of  the  wagons;  it  not  being 
shown  how,  or  under  what  circumstances,  the 
killing  occurred.     Laughlin,  J.,  dissenting. 

Error  to  district  court,  San  Miguel  county; 
Before  Chief  Justice  Thomas  Smith. 


Sclplo  Aguilar  was  convicted  of  murder,  and 
brings  error.    Reversed. 

M.  Salazar,  for  plaintiff  in  error.  John  P. 
Victory,  Sol.  Gen.,  for  the  Territory. 

BANTZ,  J.  On  motion  of  the  defendant  in 
this  court  an  order  was  made  directing  the 
clerk  of  the  Fourth  district  to  send  up  the 
transcript  of  the  record  and  proceedings  in  this 
case,  or  show  cause  why  the  same  should  not 
be  done.  The  derk  has  made  a  return,  and 
that  portion  which  Is  material  -to  the  decision 
of  this  matter  sets  out.  In  substance,  that  the 
fees  allowed  for  the  preparation  of  the  trans- 
cript have  not  been  paid  or  tendered  by  the  de- 
fendant. The  defendant  was  convicted  of  mur- 
der in  the  first  degree  at  the  trial  in  the  dis- 
trict court  from  which  the  appeal  was  taken. 
Under  the  statute  of  the  territory  an  appeal  In 
such  case  operates  as  a  supersedeas.  Section 
2483.  Comp,  Laws.  By  section  2476,  Comp. 
Laws  1884,  It  is  provided,  "When  an  appeal 
shall  be  taken  which  operates  as  a  stay  of 
proceedings,  It  shall  be  the  duty  of  the  clerk 
of  the  district  court  to  make  out  a  transcript  of 
the  record  hi  the  cause  and  certify  and  return 
the  same  to  the  office  of  the  clerk  of  the  su- 
preme court  without  delay."  In  section  2477 
it  is  provided,  "When  an  appeal  does  not  oper- 
ate as  a  stay  of  proceedings,  such  transcript 
shall  be  made  out,  ratified  [certified]  and  re- 
turned on  the  application  of  the  appellant." 
In  these  two  sections  a  dear  distinction  Is 
taken  between  those  causes  in  which  there  is 
a  stay  of  execution,  and  those  to  which  there 
is  not.  In  the  former  the  clerk  of  the  district 
court  Is  required  to  make  out  and  return  the 
transcript  Into  the  clerk's  office  of  this  coort 
without  delay,  but  in  the  latter  it  is  to  be  made 
out  and  returned  on  the  application  of  the  ap- 
I)ellant.  If  there  has  been  a  stay  of  execution, 
the  territory  becomes  interested  in  a  speedy  de- 
termination of  the  appeal,  and  there  is  no  way 
In  which  that  appeal  can  be  determined  with- 
out a  traiwcript  before  this  court.  If  there  has 
been  no  supersedeas,  the  judgment  of  the  court 
below  is  carried  Into  execution  against  the  de- 
fendant, notwithstanding  the  appeal.  The 
same  question,  under  like  statutoiy  provisions, 
was  passed  upon  hi  State  v.  Daily,  45  Mo.  154, 
and  Judge  Bliss,  speaking  for  the  court,  says: 
"In  civil  cases  if  the  appellant  falls  to  sec  that 
his  transcript  Is  filed,  the  respoudent  may  pro- 
duce one  and  take  judgment;  but  in  ci-iminal 
cases,  if  it  is  not  sent  by  the  derk  upon  super- 
sedeas, according  to  the  requirements  of  sec- 
tion 16,  or  not  produced  by  the  appellant  when 
there  is  no  supersedeas,  according  to  section 
17,  I  know  not  how  the  case  will  get  here,  or 
how  the  sentence  Is  to  be  executed.  If  the 
clerk's  duty  is  limited  by  the  ability  or  willing- 
ness of  the  accused  to  pay  him  for  the  trans- 
cript, he  need  only  to  procure  the  allowance 
of  the  supersedeas,  and  then  postpone  indefi- 
nitely, or  defeat  altogether,  the  execution  of 
the  sentence.  There  Is  a  marked  distinction  In 
appeals  where    there    Is    a  supersedeas,  and 
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■where  there  Is  none."  "The  duty,  then,  of  send- 
ing up  a  proper  transcript  upon  supersedeas  in 
a  criminal  prosecution  is  imperative,  and  is  not 
personal  to  the  clerk,  without  the  application 
of  the  accused.  It  becomes  essential  to  the  fur- 
ther prosecution  of  the  case,  and  the  execution 
of  the  judgment,  in  which  the  accused  may  have 
no  interest."  The  mandamus  to  the  elerli  was 
made  peremptory.  In  Territory  v.  Hicks  (N, 
M.)  30  Pac  872,  this  court  pointed  out  the  dis- 
tinction to  be  observed  In  criminal  cases  on 
appeal,  between  those  with  and  those  without 
supersedeas.  Our  conclusion  therefore  Is  that, 
this  being  an  appeal  where  the  execution  of  the 
judgment  of  the  court  below  is  stayed,  It  Is  the 
duty  of  the  clerk  to  make  out  and  return  the 
.transcript  Into  the  clerk's  office  of  this  court 
without  delay,  and  that  the  failure  or  refusal  of 
the  appellant  to  pay  for  such  transcript  cannot 
be  averred  by  {m  excuse  for  the  failure  so  to 
do.  Though  It  may  have  been  the  long-stand- 
ing practice  for  appellants  in  crlmhial  cases  to 
pay  for  such  transcript,  we  are  satisfied  that 
the  legislature  has  so  provided  as  to  excuse 
those  who  have  obtained  a  stay  of  execution. 
As  to  what  may  be  the  right  of  the  clerk  In  re- 
lation to  costs  in  other  respects.  It  Is  not  neces- 
sary to  decide.  The  rule  heretofore  granted 
is  made  absolute. 

SMITH,  O.  J.,  and  LAUaHLIN  and  HAM- 
ILTON, JJ.,  concur. 

HAMILTON,  J.  Sclplo  Agullar,  the  plain- 
tiff In  error,  was  indicted  in  the  district 
court  for  the  Fourth  Judicial  district.  In  the 
county  of  San  Miguel,  on  the  29tta  of  Septem- 
ber, 1804,  for  the  murder  of  one  Hllario 
Martinez  and  Juan  Jlmes.  At  the  April 
term,  1885,  he  was  tried  In  said  court  for  the 
killing  of  Juan  Jlmes,  and  was  discharged 
by  the  court.  At  the  April  term,  1896,  he 
was  tried  under  the  other  Indictment  for  the 
killing  of  Hllarlo  Martinez,  and  was  found 
guilty  of  murder  In  the  first  degree.  After 
unsuccessful  motiohs  for  a  new  trial  and  In 
arrest  of  Judgment,  he  brings  the  case  here 
by  appeal. 

It  appears  from  the  record  In  the  ease  that 
the  defendant  on  or  about  the  18th  of  Sep- 
tember, 1894,  was  traveling  from  a  place- 
called  "Cochitl,"  In  New  Mexico,  to  his 
home,  In  San  Miguel  county;  that  while  so 
traveling  he  came  up  with  Hllario  Martinez 
and  Juan  Jlmes,  who  were  freighters  going 
in  the  same  direction.  He  traveled  with 
these  parties  during  the  remainder  of  the 
18th,  camped  with  them  during  the  night, 
and  traveled  with  them  until  late  in  the  aft- 
prnoon  of  the  19th,  when  they  all  stopped 
for  dinner.  After  dinner  they  separated,  the 
defendant  going  In  the  direction  of  his  home, 
which  he  reached  that  night  or  the  next  day. 
Some  four  days  after  this  the  bodies  of  the 
two  freighters  were  found  dead  in  their  wag- 
ons, some  miles  from  the  place  where  the  de- 
fendant left  them,  and  about  400  yards  from 
the  road.    He  was  never  seen  with  them  aft- 


er leaving  them  on  the  evening  of  the  19th. 
They  were  never  seen  after  that  time  until 
their  dead  bodies  were  found.  The  defend- 
ant was  arrested,  Indicted,  tried,  and  con- 
victed, as  above  stated.  It  will  be  seen 
from  this  statement  of  facts  that  there  was 
no  eyewitness  of  the  murder,  and  that  there 
were  no  facts  whatever  developed  upon  the 
trial  showing  the  circumstances  under  which 
the  crime  was  committed.  The  killing  was 
established,  and  the  condition  In  which  the 
bodies  were  found  showed  that  death  was 
produced  by  a  dangerous  weapon;  but  how, 
or  under  what  circumstances,  or  what  was 
done  or  said  by  the  deceased  or  the  slayer 
at  the  time  of  the  homicide,  does  not  appear. 
At  the  close  of  the  evidence  the  court  In- 
structed the  jury  as  to  murder  in  the  first 
degree  only,  and  did  not  charge  as  to  mur- 
■der  In  the  second  or  third  degrees.  In  this 
failure  of  the  court  to  Instruct  the  Jury  as 
to  murder  In  the  second  and  third  degrees. 
It  Is  Insisted  by  the  plaintiff,  there  was  er- 
ror. 

Under  section  2054  of  the  Compiled  Laws 
of  New  Mexico,  It  Is  made  the  duty  of  the 
court  In  all  cases,  whether  civil  or  criminal, 
to  Instruct  the  Jury  on  the  law  of  the  case, 
and  Its  failure  or  refusal  so  to  do  shall  be'* 
sufficient  ground  for  a  reversal  of  the  Judg- 
ment. It  has  been  held  by  this  court  that 
It  Is  the  duty  of  the  district  court  properly 
and  fully  to  instruct  the  Jury  as  to  the  law 
In  all  criminal  coses,  whether  requested  so 
to  do  or  not.  Failure  on  the  part  of  the 
conrt  so  to  Instruct  Is  a  ground  of  error. 
Territory  v.  Friday  (N.  M.)  42  Pac.  62.  Was 
It  the  duty  of  the  district  court,  under  the 
facts  developed  in  this  case,  to  charge  the 
Jury  upon  any  other  degree  of  murder  than 
the  first?  "Murder"  Is  defined  by  our  stat- 
ute to  be  the  unlawful  kilHug  of  a  human 
being,  with  malice  aforethought,  either  ex- 
press or  Implied.  Express  malice  Is  a  de- 
liberate Intention  unlawfully  to  take  away 
human  life.  Malice  Is  implied  when  no  con- 
siderable provocation  appears,  or  when  all 
the  circumstances  of  the  killing  show  a 
wicked  and  malignant  heart.  Under  our 
statute,  murder  Is  divided  Into  three  degrees: 
First,  all  murder  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  In  wait,  tor- 
ttire,  or  by  any  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  which  is  com- 
mitted in  the  perpetration  of,  or  attempt  to 
perpetrate,  any  felony,  or  perpetrated  from  a 
deliberate  and  premeditated  design  unlaw- 
fully and  maliciously  to  effect  the  death  of 
any  human  being,  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and 
indicating  a  depraved  mind  regardless  of 
human  life.  Is  murder  In  the  first  degree; 
second,  all  murder  which  shall  be  perpetrati 
ed,  without  a  design  to  effect  death,  by  a 
person  while  engaged  in  the  commission  of 
a  misdemeanor,  or  which  shall  be  perpetrat- 
ed In  the  heat  of  passion,  without  a  design 
to  effect  death,  but  In  a  cruel  or  unusual 
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manner,  or  by  means  of  a  dangerous  weap- 
on, unless  it  is  committed  under  sucb  cir- 
cumstances as  constitute  excusable  or  Justi- 
fiable homicide,  or  which  shall  be  perpetrat- 
ed unnecessarily,  either  while  resisting  an 
attempt  by  the  person  killed  to  commit  any 
offense  against  the  person  or  property,  or 
after  such  attempt  shall  have  failed,  shall  b^ 
deemed  murder  in  the  second  degree;  third, 
every  killing  of  a  human  being  by  the  act, 
procurement,  or  culpable  negligence  of  an- 
other, which  Is  not  murder  in  the  first  or  sec- 
ond degree,  is  murder  in  the  third  degree. 
Every  unlawful  killing  of  a  human  being, 
with  malice  aforethought,'  is  murder,  either 
in  the  first  or  second  degree.  Under  the 
facts  in  this  case,  it  Is  only  necessary  to 
consider  murder  in  the  first  and  second  de- 
grees. The  distinctive  features  which  sep- 
arate murder  in  the  first  from  murder  in 
the  second  degree  are  deliberation  and  pre- 
meditation, which  are  present  in  the  first, 
and  absent  in  the  second.  In  both  these  de- 
grees the  killing  must  be  .unlawful,  and  in 
both  it  must  be  done  with  malice  afore- 
thought; but  the  two  essential  elements 
which  constitute  murder  in  the  first  degree, 
and  which  are  not  present  in  the  second,  are 
that  premeditation  and  deliberation  upon  the 
acts  done  in  the  commission  of  a  crime, 
which  aggravate  the  offense,  and  remove  all 
Ideas  of  excuse  or  Justification,  and  elevate 
the  crime  from  one  of  murder  in  the  second 
to  one  of  murder  in  the  first  degree.  If  the 
murder  is  perpetrated  by  means  of  poison, 
lying  in  wait,  torture,  or  in  any  attempt 
to  commit  a  felony,  or  by  an  act  greatly 
dangerous  to  the  lives  of  others,  indicating 
a  depraved  mind  regardless  of  human  life, 
the  law  presumes  that  the  acts  by  which  the 
murder  has  been  thus  committed  have  been 
done  with  that  premeditation  and  delibera- 
tion which  constitute  the  crime  murder  in 
the  first  degree.  Where  a  person  has  taken 
the  life  of  another  by  either  of  these  meth- 
ods, the  law  has  said  that  the  very  act  of 
taking  life  in  that  form  contains  In  Itself 
the  mental  requirements  of  premeditation 
and  deliberation,  making  it  murder  in  the 
first  degree  without  the  proof  of  any  other 
facts.  In  a  trial  for  murder  committed  by. 
one  of  these  methods,  the  inquiry  is  as  to 
whether  the  killing  was  committed  by  a 
method  thus  inhibited  by  the  statute,  and  if 
it  was  so  committed  the  court  and  jury  may 
find  from  such  killing  that  it  was  done  with 
deliberation  and  premeditation.  If,  howev- 
er, it  is  shown  that  the  murder  was  commit- 
ted in  any  other  manner,  then  there  is  no 
presumption  of  law  or  fact,  against  the  de- 
fendant, that  the  killing  was  done  with  de- 
liberation and  premeditation.  "But  a  mere 
killing  with  such  weapon,  with  nothing 
more,  is  not  murder  in  the  first  degree.  And 
where  the  statute  requires  a  more  distinct 
premeditation,  or  more  intense  malice,  the 
verdict  can  only  be  for  the  second  degree." 
2   Blsh.   New   Cr.  Proc.  {   002.     While  the 


death,  and  the  weapons  or  means  used  to 
produce  death,  may.  In  and  of  themselves, 
be  8ufl[]c!ent  to  show  murder,  yet  alone  they 
raise  no  presumption  as  to  the  degree  of  the 
murder.  If  any  presumption  as  to  the  de- 
gree Is  to  be  raised  from  these  facts.  It  i» 
the  second  degree;  and,  if  the  territory 
would  lift  the  crime  from  this  to  the  higher 
degree,  It  can  do  so  only  by  the  proof  of 
such  additional  facts  and  circumstances  in 
relation  to  the  crime  as  will  permit  the  court 
to  charge,  and  the  Jury  to  determine,  that 
It  was  done  with  that  deliberation  and  pre- 
meditation which  wiU  make  it  murder  in 
the  first  degree.  If  no  such  facts  and  cir- 
cumstances are  shown,  it  will  be  the  duty 
of  the  court  to  so  Instruct,  and  the  Jury  to 
find  a  verdict  in  the  second,  or,  it  may  be, 
In  a  lower,  degree.  Kerr,  Hom.  p.  99,  in  dis- 
cussing this  subject,  says:  "While  the  pre- 
sumptions of  malice  are  necessarily  pre- 
sumptions of  murder,  because  all  killing  is 
murder,  yet  a  presumption  of  malice,  either 
from  the  act  of  killing,  the  weapon  or  means 
used,  raises  no  presumption  as  to  the  degree 
of  murder,  and  consequently  no  presumption 
that  the  homicide  is  more  than  the  lowest 
degree  of  malicious  killing,  which  is  usually 
murder  In  the  second  degree.  A  higher  de- 
gree of  guilt  can  be  established  only  by  ad- 
ditional proof  of  previous  deliberation,  pre- 
meditation, or  reflection."  While  the  rule 
thus  laid  down  by  Mr.  Kerr  is  no  doubt 
true  In  respect  to  the  necessity  of  proof  of 
deliberation  and  premeditation  to  raise  the 
murder  from  the  second  to  the  first  degree, 
and  that  malice  is  a  necessary  element  of 
murder,  we  cannot  agree  that  malice  is  to  be 
regarded  simply  as  a  presumption  of  law. 
It  is  an  element  to  be  found  from  the  facts 
by  the  Jury.  Malice  is  not  a  presumption 
of  law  arising  from  the  fact  of  the  killing, 
though  the  killing  may  be  sufficient  to  Jus- 
tify the  Jury  In  finding  malice.  Territory  v. 
Lucero  (decided  at  this  term)  46  Pac.  18; 
Stokes  V.  People,  53  N.  X.  164;  Milton  v. 
State,  6  Neb.  136;  People  v.  Belencia,  21 
Cal.  544;  State  v.  Turner,  Wright,  26;  Com. 
v.  Drum,  58  Pa.  St.  9;  Dalns  v.  State,  2 
Uumph.  439;  Hamby  v.  State,  30  Tex.  523; 
Territory  v.  Romine,  2  N.  M.  114.  The  bur- 
den of  proof  to  establish  the  guilt  of  the 
defendant  to  the  satisfaction  of  the  Jury, 
beyond  a  reasonable  doubt,  never  shifts 
from  the  territory  to  the  defendant,  but  re- 
mains with  ■  the  territory  throughout  the 
trial;  and,  if  the  territory  would  convict  the 
defendant  of  the  highest  grade  of  homicide, 
it  can  do  so  only  by  showing  either  that  it 
was  committed  by  that  means  from  which 
the  law  presumes  deliberation  and  premedi- 
tation, as  if  done  by  poisoning,  lying  in  wait, 
etc.,  or  by  showing  that  the  crime  was  com- 
mitted under  such  circumstances  that  the 
Jury,  under  a  proper  charge  from  the  court, 
may  find  as  a  fact  that  it  was  done  with 
deliberation  and  premeditation.  Coffin  v. 
U.  S.,  156  U.  S.  432,  452-461,  15  Sup.  Ct. 
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304;  Davis  v.  U.  S.,  160  U.  S.  469,  16  Sup.  Ct. 
,Vh?.  In  the  case  of  State  v.  Payne,  10  Wash. 
553,  30  Pac.  159,  the  court,  In  discussing  the 
presumptions  which  arise  from  the  proof  of 
kilUng,  say:  "The  premeditation  required  to 
<.-onstIt\ite  murder  In  the  first  degree  Is  a  dis- 
tinct element,  having  no  relation  whatever 
to  the  fact  of  the  killing;  and  for  that  rea-- 
son  all  the  authorities  hold  that  no  presump- 
tion of  murder  In  the  first  degree  flows  from 
the  proof  of  the  killing;  but  as  to  murder 
In  the  second  degree  the  reasons  which  In- 
duced the  holding  at  common  law  still  have 
force."  In  the  case  of  Stokes  v.  People,  53 
N.  Y.  164,  after  discussing  this  question  of 
the  different  degrees  of  murder,  the  court 
use  this  language:  "The  Intention  may  be 
Inferred  from  the  act,  but  this.  In  principle, 
l8  an  Inference  of  fact  to  be  drawn  by  the 
Jury,  and  not  an  Implication  of  law  to  be 
applied  by  the  court.  •  •  •  Under  the 
statute  it  is  obvious  that  mere  proof  that 
one  has  been  deprived  of  life  by  the  act  of 
another  utterly  falls  to  show  the  class  of  the 
homicide,  under  the  statute." 

The  means  by  which  the  killing  was  effected 
in  the  case  under  consideration  were  not  such 
as  to  bring  the  case  within  that  class  where 
deliberation  and  premeditation  can  be  gathered. 
Thus,  it  was  not  done  by  poisoning,  lying  In 
wait,  etc.;  bat,  as  charged  In  the  Indictment 
and  shown  in  the  evidence,  it  was  committed 
under  tluit  clanse  of  the  statute  which  makes 
It  necessary  to  prove  deliberation  and  pre- 
meditation. It  was  therefore  incumbent  upon 
the  territory  to  prove,  not  only  the  naked  fact 
of  killing,  and  that  it  was  done  with  a  dan- 
gerous weapon  or  instrument,  but  other  facts 
and  circumstances  from  which  deliberation 
a.-id  premeditation  could  be  Inferred.  If  no 
P"oof  was  offered  showing  facts  and  circum- 
stances from  which  such  deliberation  and  pre- 
meditation coald  be  inferred,  It  was  the  duty 
of  the  court  to  charge  as  to  murder  In  the 
second  degree.  The  facts,  as  disclosed  by 
the  record,  show  that  the  defendant,  on  the 
18th  of  September,  1894,  was  traveling  in  his 
wagon,  drawn  by  two  horses,  from  a  place 
carted  "Cochltl,"  In  New  Mexico,  to  his  home, 
at  Alaniosita,  In  San  Miguel  county.  He  had 
no  load  In  his  wagon,  except  his  bed,  wrapped 
up  In  a  wagon  sheet,  a  box  with  provisions, 
cooking  utensils,  ^  harness,  a  rifle,  and  such 
other  things  as  he  needed  on  his  Journey. 
.Some  time  during  the  day  of  the  18th  of  Sep- 
tember, he  came  up  with  the  deceased  and 
another  boy,  who  were  each  driving  a  freight 
team,  having  four  horses  to  each  wagon.  The 
wagons  driven  by  the  deceased  were  loaded 
with  flour  and  other  articles.  The  defendant 
and  the  two  young  men  traveled  along  to- 
gether during  the  remainder  of  the  day  of  the 
18th,  and  camped  that  night,  and  then  traveled 
together  until  late  in  the  afternoon  of  the  fol- 
lowing day,  when  they  all  went  into  camp 
near  a  place  called  "Ojlto  de  las  Conchas"  for 
dinner.  After  they  had  gotten  dinner  and 
fed  their  horses,  they  hitched  their  teams  and 


started  out.  The  defendant  bade  the  young 
men  "good  day,"  and  drove  ahead,  In  the  di- 
rection of  his  home,  where  he  arrived  that 
night,  or  the  next  day.  He  never  saw  the  two 
young  men  after  that,  and  was  never  seen 
with  them.  Some  four  days  after  this  the 
dead  bodies  of  the  two  boys  were  found  sev- 
eral miles  from  the  place  where  they  and  the 
defendant  had  taken  dinner  and  separated  on 
the  evening  of  the  19th.  The  bodies  were 
found  one  in  each  wagon,  and  Were  between 
300  and  400  yards  from  the  road.  The 
heads  and  faces  were  badly  cut  and  beaten 
up,  showing  that  death  had  been  caused  by 
cuts  or  blows.  They  were  in  such  condition 
at  the  time  they  were  discovered  that  It  was 
di£9cult  to  tell  exactly  the  nature  of  the 
wounds  by  which  death  was  produced.  An  ax 
belonging  to  one  of  them  was  found  In  one 
of  the  wagons,  with  blood  on  it  Some  of  the 
sacks  of  flour  were  gone  from  one  of  the  wag- 
ons. There  Is  no  direct  evidence  that  the 
defendant  ever  saw  the  deceased  after  leaving 
them  on  the  evenli^  of  the  19th.  The  two 
boys  were  not  seen  from  that  time  until  their 
dead  bodies  were  found,  some  four  days  aft- 
erwards. The  record  falls  utterly  to  show 
how  or  under  what  circumstances  the  killing 
occurred.  The  record  fails  to  show  any 
threats,  difliculty,  or  feeling  of  111  will  be- 
tween the  deceased  and  the  defendant,  or  any 
of  the  facts  surrounding  the  commission  of  the 
homicide.  Under  this  state  of  facts,  was  the 
court  below  correct  in  giving  an  Instruction 
only  of  murder  In  the  first  degree?  We  think 
not.  While,  from  the  fact  of  the  killing,  and 
the  nature  of  the  Instrument  used  to  produce 
It,  It  might  be  found  that  the  killing  was  un- 
lawfully done,  and  that  it  was  done  with 
malice  aforethought,  yet  have  we  the  right, 
from  these  facts  alone,  unaccompanied  by  any 
other  circumstances,  to  presume  that  It  was 
done  with  that  deliberation  and  premeditation 
which  wlU  make  it  murder  In  the  first  degree? 
If  we  can  Indulge  in  any  presumption,  we  have 
more  right  to  presume  that  the  killing  was 
done  under  such  circumstances  as  would 
make  it  justifiable  homicide,  because  nothing 
is  presumed  against  the  Innocence  of  the  ac- 
cused. Might  we  not  as  well  presume  that 
the  deceased  brought  on  a  difficulty  resulting 
in  his  death?  Or  may  we  not  also  presume 
that  the  deceased  attacked  the  slayer  under 
such  circumstances  as  would  make  the  killing 
Justifiable  homicide?  How  are  we  to  know. 
In  the  absence  of  any  proof  as  to  the  circum- 
stances of  the  killing,  how  it  was  perpetrated? 
In  the  absence  of  any  proof  upon  the  subject, 
must  we  assume  that  It  was  the  highest  degree 
of  murder?  We  do  not  so  understand  the  law. 
To  presume  the  guilt  of  the  defendant  of  mur- 
der in  the  first  degree.  In  the  absence  of 
proof  to  establish  It,  Is  in  confiict  with  that 
presumption  of  innocence  which  remains  with 
the  defendant  until  overcome  by  proof  which 
establishes  his  guilt  beyond  a  reasonable  doubt. 
From  the  simple  fact  of  the  killing,  without 
any  proof  as  to  any  of  the  circumstances  un- 
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der  which  it  was  done,  we  have  no  more  right 
to  assume  that  it  was  murder  in  the  first  de- 
gree than  to  assume  tliat  it  was  murder. in  the 
second  degree  or  justifiable  homicide. 

Uther  grounds  of  error  have  been  assigned  by 
the  appellant  for  reversal,  among  which  is  the 
action  of  the  court  in  permitting  testimony  to 
be  offered  by  the  territory  as  to  the  contents  of 
a  certain  letter  supposed  to  have  been  written 
by  the  defendant.  While  we  do  not  agree  with 
the  court  below  that  a  foundation  was  suffi- 
ciently laid  to  permit  some  of  the  witnesses 
to  testify  as  to  the  coutents  of  tills  letter,  we 
deem  it  unnecessary  to  consider  that  quesion 
In  the  case.  We  think  the  court,  under  the 
state  of  facts  presented  in  the  record,  should 
have  glT.en  an  instruction  for  murder  in  the 
second  degree,  and  its  failure  to  do  so  is 
error,  for  which  the  case  must  be  reversed 
and  remanded,  and  new  trial  granted,  and  it  is 
so  ordered. 

COLLIER  and  BANTZ,  JJ.,  concur. 
LAUGHLIN,  J.,  dissents. 


(8  N. 


M.  Sift) 

TERRITORY  t.  PADILLA. 


(Sopreme  Court  of  New  Mexico.     Sept.  1, 
1896.) 

Homicide— Mdrder—Evidbncb — Insanity — Opin- 
ion EyiDKNOE. 

1.  In  a  homicide  case  there  was  evidence  that 
defendant  and  deceased  had  had  business  tronb- 
les;  that  defendant,  carrying  a  rifle,  followed 
deceased,  who  had  gone  up  a  prairie  trail;  that 
soon  after  a  shot  was  heard;  that  defendant 
was  seen  returning;  that  deceased  was  found 
dead  from  a  rifle  sliot;  and  that  the  defendant's 
rifle  was  found  hid  in  his  bouse..  Held,  that  the 
question  as  to  the  degree  of  murder  was  for  the 
jury. 

2.  Where  the  sanity  of  a  witness  in  a  homi- 
cide case  is  attaelced,  to  affect  his  credibility, 
the  opinion  of  a  person,  that  he  considered  from 
his  demeaqor  at  the  coroner's  inquest  that  the 
witness  was  stupid  and  uncertain  as  to  facts, 
is   admissible. 

3.  A  nonexpert  cannot  testify  as  to  whether  a 
person  was  insane  or  not. 

4.  Or  the  issue  as  to  the  sanity  of  a  person, 
evidence  of  his  general  reputation  in  that  regard 
is  inadmissible. 

Laughlin,  J.,  dissenting. 

Appeal  from  district  court,  San  Miguel  coun- 
ty;  before  Chief  Justice  Thomas  Smith. 

Jose  Padilla  was  convicted  of  murder,  and 
appeals.     Reversed. 

L.  C.  Fort  and  O.  A.  Larrazolo,  for  appel- 
lant John  P.  Victory,  Sol.  Gen.,  for  the  Ter- 
ritory. 

COLLIER,  J.  The  appellant,  Jose  Padilla, 
was  convicted  of  murder  in  the  first  degree  in 
the  district  court  of  the  county  of  San  MigueL 
Motions  for  new  trial  and  in  arrest  of  judg- 
ment being  overruled,  appellant  was  sentenced 
to  death;  and  from  this  judgment  this  case 
is  here  on  appeal,  a  bill  of  excepdons  being 
duly  allowed. 

The  evidence  to  connect  the  t^pellant  vrlth 
the  killing  of  one  Juan  Garcia  y  Martinez  is 


purely  circumstantial.  There  was  no  eye- 
witness to  the  killing  itself,  and  death  was 
shown  to  be  the  result  of  a  gunshot  wound 
inflicted  upon  the  left  side  of  the  body  of 
deceased.  There  l>eing  no  evidence  whatever 
to  show  that  this  was  murder  by  poison  or 
torture,  and  there  being  no  circumstances 
showing  necessarily  that  it  was  done  by  lying 
In  wait,  or  that  it  was  perpetrated  in  commit- 
ting, or  attempting  to  commit,  a  felony,  the 
case  Is  controlled  by  that  of  Territory  v.  Agull- 
ar,  46  Pac.  342,  in  which  the  opinion  is  this 
day  rendered  by  this  court;  and  it  must  there- 
fore be  reversed,  and  remanded  for  a  new 
trial,  because  of  the  failure  of  the  court  to 
Instruct  the  jury  in  other  than  the  first  de- 
gree. Territory  v.  Friday  (N.  M.)  42  Pac.  62, 
and  other  cases  there  cited.  In  tills  case  it 
was  shown  that  the  deceased  and  defendant 
were  neighbors  in  a  small  village;  were  part- 
ners in  the  ownership  of  a  mill,  which  had 
lain  idle  several  months  because  of  disagree- 
ments in  business;  were  unfriendly,  and 
scarcely  spoke  when  they  met.  Their  houses 
were  three  or  four  hundred  yards  apart.  A 
trail  led  over  the  hills  to  the  prairie,  which 
was  in  full  view  of  both  houses.  Early  in 
the  afternoon  of  the  day  of  his  death,  de- 
ceased went  up  that  trail  to  the  prairie  to 
look  for  his  horses,  and  about  sundown  was 
found  dead  on  the  prairie,  about  eight  or  nine 
hundred  yards  from  his  house,  with  a  bullet 
hole  in  bis  left  side.  A  witness,  by  name 
Ortega,  saw  the  deceased  when  he  went  up 
the  tralL  Not  long  afterwards  he  saw  de- 
fendant go  up  the  same  trail,  carrying  a  gun. 
He  heard  a  shot,  and  in  a  short  time  defend- 
ant came  down  the  trail,  still  having  his  gun, 
and  walidng  in  a  way  as  if  he  wished  to  es- 
cape observation.  There  was  other  testimony 
showing  that  an  empty  cartridge  shell  was 
found  the  next  morning,  with  dirt  on  it,  as 
if  it  had  Iain  out  and  been  spattered  by  the 
rain  the  night  before.  This  shell  was  shown 
to  be  made  for  a  gun  not  In  very  general  use, 
called  a  "Henry  rifle,"  and  defendant  had  this 
kind  of  gun  at  his  bouse.  When  it  was  asked 
for  by  the  sheriff,  two  days  after  the  homicide, 
bis  wife  took  It  from  between  mattresses  in 
the  Inner  room.  The  place  where  the  body 
was  found  was  in  full  view  of  persons  on  the 
prairie,  but  hidden  from  the  little  village, 
which  was  under  the  hills.  This  was,  in  ef- 
fect, the  entire  case  of  the  prosecution,  to 
which  the  defendant  set  up  and  sought  to  prove 
an  alibi  by  persons  testifying  that  be  remained 
at  the  house  the  entire  afternoon  of  the  day. 
He  sought  also  to  prove  that  the  kind  of  shell 
found  near  the  body  was  of  a  kind  kept  in 
stock  in  Las  Vegas,  and  that  it  fitted  and  was 
used  in  another  class  of  gun  than  the  Henry 
rifle.  As  a  reason  for  keeping  the  gun  be- 
tween the  mattresses.  It  was  testified  that 
there  was  a  small  child  around  the  house,  and 
It  was  safer  to  keep  the  gun  in  that  place. 
Also  the  credibility  of  the  witness  Ortega  was 
sought  to  be  attacked  by  evidence  showing  that 
he  was  mentally  unsound.     It  should  be  said 
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that  It  was  also  shown  by  the  prosecntion— or, 
rather,  circumstances  were  put  In  evidence 
which  the  prosecution  claimed  showed— that 
the  defendant's  gun  had  at  the  time  of  the 
Inquest  been  recently  discharged. 

By  the  Instruction  of  murder  In  the  first  de- 
gree alone,  the  court  must  have  assumed, 
which  the  defendant  denied,  that  there  was 
hostility  existing  between  him  and  the  de- 
ceased, that  when  he  left,  following  cm  the 
trail  deceased  had  just  tal^en,  he  did  It  from 
a  premeditated  design  to  tal£e  the  life  of  de- 
ceased; and  that,  at  all  events,  when  the  kill- 
ing actually  took  place  It  was  not  In  the  heat 
of  passion,  or  in  other  ways,  so  as  to  make 
the  offense  of  a  lower  degree,  or  even  Jus- 
tifiable or  excusable  homiciae.  It  was  for 
the  Jury  to  say  whether  there  was  a  motive 
existing  In  defendant's  mind  which  would 
make  him  seek  the  life  of  deceased.  It  was 
also  for  the  Jury  to  say  whether  the  defend- 
ant, in  following  the  trail  deceased  had  taken 
shortly  before,  was  pursuing  deceased  with 
the  Intention  of  killing  him,  or  if  his  doing  so 
was  merely  a  coincidence.  If  they  had  dis- 
believed the  testimony  as  to  motive,  they 
might  also  have  reached  the  conclusion  that 
defendant  was  not  pursuing  deceased  for  the 
purpose  of  killing  him.  It  was  for  the  jury 
to  judge  of  the  credibility  of  the  witnesses  as 
to  these  matters,  and  then,  having  done  that, 
to  say  what  weight  should  be  given  to  the  cir- 
cumstance that  defendant  had,  with  a  gun  In 
his  hand,  gone  up  the  same  trail  which  the  de- 
ceased had  taken.  Surely,  if  the  jury  had  dis- 
carded the  evidence  as  to  motive,  it  would 
have  been  no  great  step  for  them  to  have 
reached  the  conclusion  that  the  prosecution 
had  not  established  beyond  a  reasonable  doubt 
the  Ingredients  which  make  a  case  of  murder 
in  the  first  degree. 

We  go  further,  however,  and  say  that,  ad- 
mitting the  motive  to  have  been  proven;  that 
defendant  saw  the  deceased  go  up  the  trail, 
and  follow  after  him  with  a  gun,  with  a  delib- 
erate and  premeditated  design  unlawfully  and 
maliciously  to  effect  his  death,— yet,  with  no 
eyewitness  of  the  homicide,  it  is  not  neces- 
sarily shown  that  It  was  so  accomplished.  It 
Is  not  the  Intent  of  the  mind  that  the  law  re- 
gards as  criminal,  but  It  is  the  overt  act  flow- 
ing from  that  intent.  There  is  no  question 
but  that  a  verdict  of  murder  in  the  first  de- 
gree would  be  supported  by  the  evidence  that 
defendant  was  hostile  to  deceased,  that  he 
followed  after  him  with  a  gun,  that  a  shot 
was  heard,  and  the  deceased  was  killed  from 
the  effect  of  a  bullet  In  his  body,  as  there 
would  be  circumstances  tending  to  show  delib- 
eration and  premeditation;  but,  before  arriv- 
ing at  such  a  verdict,  it  was  necessary  for  the 
Jury  to  believe  beyond  a  reasonable  doubt 
that  no  sudden  quarrel  arose,  and  that  de- 
ceased was  killed  in  the  heat  of  passion,  with- 
out design  to  effect  death,  or  that  defendant 
did  not  kill  deceased  In  any  other  of  the 
ways  constituting  murder  In  the  second  de- 
gree, and  that  It  was  not  done  by  the  culpable 


negligence  of  defendant,  and  that  It  was  not 
done  under  such  circumstances  as  constitute 
excusable  or  Justifiable  homicide,  as  defined 
by  the  first  paragraph  of  section  692  and  sec- 
tion G93,  Ck>mp.  Laws  N.  M.  1884. 

We  have  said  this  much  as  to  this  homi- 
cide, not  as  desiring  again  to  go  over  this 
matter,  so  exhaustively  discussed,  as  the 
writer  believes,  in  the  opinion  of  Justice 
Hamilton  in  Territory  v.  AguUar,  46  Pac. 
342,  supra,  but  only  because  this  case  differs 
from  that,  in  that  the  kind  of  weapon  used 
there,  and  the  way  death  waa  effected,  pre- 
cluded the  idea  of  death  by  culpable  negli- 
gence, or  by  accident  or  misfortune,  as  de- 
scribed In  section  693,  supra.  The  cardinal 
distinction  between  all  homicides  not  shown 
by  eyewitnesses,  and  homicides  where  the 
killing  Is  shown  by  eyewitnesses,  Is  that  as 
to  the  former  class  the  jury  must  weigh  the 
circumstances,  and  determine  what  degree  of 
murder  is  proven,  while  as  to  the  latter  the 
court  may  Instruct  the  jury  as  to  a  single 
degree,  or  two  degrees,  or  all  the  degrees,  as, 
or  not,  the  evidence  may  be  applicable  to  one  , 
or  more  degrees.  If  the  secret  killing  were 
shown  to  be  by  poison  or  torture,  or  necessa- 
rily In  the  commission  of,  or  attempt  to  com- 
mit, a  felony,  or  by  lying  in  wait,  then,  also, 
even  In  cases  of  circumstantial  evidence,  the 
court  may  restrict  Instructions  to  first  de- 
gree. If  the  rule  were  that  every  secret 
homicide  presumes  murder  In  the  first  de- 
gree, then  the  slayer  of  a  man  whose  body 
is  found  pierced  by  bullets,  having  In  its 
hand  a  weapon  recently  discharged.  Is  placed 
in  the  same  category  as  he  who  has  slain 
unseen  a  defenseless  woman,  whose  polluted 
corpse  bears  evidence  of  the  utmost  atrocity. 
Such  a  rule  is  not  reconcilable  with  reason, 
of  which  law  should  be  the  perfection;  and 
the  only  escape  from  it  Is  for  the  jury,  and 
not  the  Judge,  to  weigh  all  the  circumstan- 
ces which  may  satisfy  their  minds  as  to  how 
the  secret  killing  may  have  been  effected, 
and  determine  the  degree  of  the  slayer's 
guilt. 

As  this  case  goes  back  for  a  new  trial,  we 
consider  It  well  to  notice  one  or  two  of  the 
other  assignments  pressed  upon  us. 

It  is  complained  that  the  trial  judge  failed  to 
give  a  requested  instruction  as  to  circumstan- 
tial evidence.  There  was  an  Instruction  as  to 
this  In  the  charfee  of  the  court,  but  in  our 
opinion  the  plaintiff  In  error  was  entitled  to 
have  had  more  distinctly  stated  to  the  jury, 
than  was  done  in  the  court's  own  Instruction, 
the  request  made,  which  is  as  follows:  "In 
a  case  of  circumstantial  evidence,  the  evi- 
dence against  the  accused  must  be  such  as  to 
exclude,  beyond  a  reasonable  doubt,  every 
hypothesis  or  theory  other  than  that  he  is 
guilty  as  charged;  and  If  there  remains  in  the 
case,  all  the  evidence  considered,  any  reason- 
able theory,  arising  out  of  the  evidence,  which 
raises  In  the  mind  of  the  Jury  a  reasonable 
uncertainty  of  defendant's  guilt,  such  a  state 
of  evidence  would  justify  an  acquittal."    We 
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think  the  court's  Instructloii  did  not  fully  ad- 
vise the  Jury  as  to  the  exclusion  of  eveiy  rea- 
sonable theory  other  than  that  of  guilt,  and 
that  Its  general  statement,— while  suflSdent  In 
the  absence  of  a  special  request,— while  not, 
in  our  opinion,  reversible  error,  was  not  all 
the  plaintiff  in  error  was  entitled  to. 

Another  assignment  we  will  notice  relates  to 
the  failure  of  the  court  to  Instruct,  upon  spe- 
cial request  made,  as  to  the  sanity  or  insanity 
of  the  witness  Ortega,  so  that  the  Jury  could 
consider  the  attack  made  upon  him,  in  weigh- 
ing Ms  credibility  and  the  weight  to  be  given 
his  testimony.  The  testimony  of  this  witness 
was  exceedingly  important,  and,  though  the 
testimony  in  the  attack  made  appears  to  have 
been  slight,  yet  if  thtre  was  any  the  court 
should  have  instructed  in  that  regard,  if  spe- 
cially requested.  Thorwegan  v.  King,  111  U. 
S.  549,  4  Sup.  Ct.  529;  Pennock  v.  Dialogue. 
2  Pet  1.  The  decision  of  this  court  hi  hold- 
ing that,  where  the  general  charge  substan- 
tially covers  what  is  requested,  there  Is  no 
error  In  refusing  to  give  what  is  requested, 
must,  by  Inference,  be  considered  as  recogniz- 
ing this  rule.  Territory  v.  TrujlUo  (N.  M.)  32 
Pac.  157;  U.  S.  v.  De  Amador  (N.  M.)  27  Pac. 
488;  Territory  t.  O'DonneU,  4  N.  M.  65,  12 
Pac.  743.  The  court  admitted  in  evidence 
questions  tending  to  show  that  witness  talked 
irrationally  at  times,  that  he  "fussed"  with 
women  without  cause  or  provocation,  and  that 
he  acted  in  a  way  that  caused  a  witness  to 
think  he  did  not  have  good  sense.  It  rejected 
the  answer  of  Judge  Wooster  when  he  was 
asked  as  to  the  demeanor  of  Ortega  at  the 
coroner's  Inquest,  as  compared  to  what  It  was 
before  the  Jury  in  the  trial  in  the  court  be- 
low. Judge  Wooster  answered  that  the  de- 
meanor was  similar,  as  near  as  he  could  re- 
member; that  he  was  considered  by  him  there 
as  being  a  very  stupid  witness,  and  uncertain 
as  to  facts  he  stated.  The  court  also  reject- 
ed direct  questions  calling  for  an  opinion  as  to 
Ortega's  sanity  or  insanity,  and  what  was  his 
reputation  as  to  sanity  or  insanity.  Upon  the 
subject  of  impairment  of  the  mind,  it  is  stated 
In  Pease  v.  Burrows  (Me.)  29  Atl.  1061,  that 
"the  adjudged  cases  on  this  subject  are  few, 
but  the  doctrine  of  them  seems  to  be  that  the 
condition  of  the  mind,  if  the  witness  is  capa- 
ble of  appreciating  the  truth,  must  go  to  the 
credibility  of  the  witness,  and  be  submitted  to 
the  Jury."  In  Reg.  v.  HiU,  5  Cox,  Cr.  Cas. 
259,  Lord  Campbell,  in  delivering  Judgment, 
said,  "It  Is  for  the  Judge  to  say  whether  the 
insane  person  has  the  sense  of  religion,  and 
whether  he  understands  the  nature  and  sanc- 
tion of  an  oath,  and  the  Jury  are  to  decide  the 
credibility  and  weight  of  his  evidence."  This 
enunciation  was  expressly  approved  In  Dis- 
trict of  Columbia  v.  Armes,  107  U.  S.  519,  2 
Sup.  Ct.  840.  When  it  Is  remembered  hi  this 
connection  that  the  witness  Ortega  stated  that 
he  did  not  know  the  nature  of  an  oath,  it 
would  appear  that  this  Instruction  asked,  and 
which  was  upon  a  subject  not  directly  referred 
to  in   the  court's  charge,   should  have   been 


given.  There  Is  a  most  InteregQng  discussion 
upon  the  subject  of  what  testimony  may  be 
given  by  witnesses,  who  are  not  experts.  In 
the  way,  if  not  of  opinion,  at  least  closely 
allied  to  opinion,  found  in  Com.  t.  Sturti- 
vant,  117  Mass.  133,  in  which  the  opinion 
was  delivered  by  Endicott,  J.,  and  concur- 
red la,  among  others,  by  Gray,  C.  J.,  and 
Devens,  J.  It  does  not  appear  from  that 
opinion  that  a  witness  not  an  expert  may  di- 
rectly say  whether.  In  his  opinion,  another  is 
sane  or  insane,  but  he  can  testify  to  conclu- 
sions, as  to  which  the  details  enabling  him  to 
arrive  at  the  conclusions  cannot  be  presented 
to  the  Jury.  After  citing  very  numerous  ex- 
amples In  decisions  from  various  states,  the 
learned  Judge  summarized  the  matter  as  fol- 
lows: "The  competency  of  this  kind  of  evi- 
dence rests  upon  two  necessary  conditions: 
First,  that  the  subject-matter  to  which  the  tes- 
timony relates  cannot  be  reproduced,  as  de- 
scribed to  the  Jury,  precisely  as  it  appeared  to 
the  witness  at  the  time;  and,  second,  that  the 
facts  upon  which  the  witness  is  called  to  ex- 
press an  opinion  are  such  as  men  in  general 
are  capable  of  comprehending  and  understand- 
ing." As  to  this,  a  very  apt  example  apiiears 
In  the  case  of  McKee  v.  Nelson,  4  Cow.  355, 
which  was  a  breach  of  promise  case,  and  the 
trial  court  admitted  the  following  question: 
"Is  it  your  opinion  that  the  plaintiff  was  sin- 
cerely attached  to  the  defendant?"  The  court 
say:  "We  think  the  Judge's  decision  founded 
on  good  sense,  and,  in  the  nature  of  things, 
we  do  not  see  how  the  various  facts  upon 
which  an  ophiion  of  the  plaintiff's  attachment 
must  be  groundod  are  capable  of  specification, 
so  as  to  leave  it,  like  ordinary  facts,  as  a  mat- 
ter of  inference  to  the  Jury.  It  is  true  that, 
as  a  general  rule,  witnesses  are  not  allowed 
to  give  their  opinions  to  a  Jury;  but  there  are 
exceptions,  and  we  believe  this  to  be  one. 
There  are  a  thousand  nameless  things,  in- 
dicating the  existence  of  the  tender  passion, 
•which  language  cannot  specify.  The  opinion 
of  a  witness  on  this  subject  must  be  derived 
from  a  series  of  incidents  passing  under  his 
observation,  which  yet  he  could  not  detail  to 
a  Jury."  In  Com.  v.  Wilson,  1  Gray,  337,  the 
court,  speaking  by  Chief  Justice  Shaw,  says 
"that  a  witness  not  au  expert  can  testify  as 
to  the  appearance  and  conversation  of  a  per- 
son with  whom  he  had  interviews,  but  not 
what  opinion  he  formed  at  those  interviews  of 
his  mental  condition."  In  Barker  v.  Comins, 
110  Mass.  487,  In  which  the  question  was  as 
to  the  sanity  of  a  testator.  Justice  Gray,  de- 
livering the  opinion,  said  that  a  witness  could 
not  answer  whether  testator  was  of  sound  or 
unsound  mind,  but  could  testify  whether  there 
was  apparent  change  in  the  man's  IcteUl- 
gence  or  understanding,  or  want  of  coherence 
in  bis  remarl^,  as  this  was  not  a  matter  of 
opinion,  but  of  fact,  as  to  which  any  witness 
who  has  had  an  opportunity  to  observe  may 
testify,  in  order  to  put  before  the  Jury  the  acts 
and  conduct  from  which  the  degree  of  mental 
capacity  may  be  hiferred.    Under  the  rule  we 
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have  stated,  as  laid  down  in  Com.  t.  Sturtl- 
vant,  supra,  and  with  which  the  decisions  we 
have  cited  seem  to  be  In  accord,  and  which 
we  think  the  true  rule,  we  bold  that  such  testi- 
mony as  Wooster  gave  ^as  competent,  that 
witnesses  couM  be  asked  as  to  conduct  and  ap- 
pearance, and  that  this  testimony  should  have 
been  admitted  along  with  what  was  admitted, 
but  not  the  questions  directly  calling  for  an 
opinion  as  to  the  sanity  or  Insanity  of  said 
Ortega,  and,  of  course,  not  what  was  his  gen- 
eral reputation  as  to  sanity. 

It  Is  complained  also  that  the  court  did  not 
fnlly  advise  the  ixary,  by  definitions  of  terms 
used  by  the  statute,  as  to  what  was  meant 
by  the  de/n'ee  of  murder,  to  which  their  at- 
tention was  confined.  As,  In  the  retrial  of  this 
case,  it  will  (if  defense  is  made  as  In  the  rec- 
ord before  us)  be  necessary  to  instruct  as  to 
all  the  degrees,  and  as  to  Justifiable  and  ex- 
cusable homicide  as  well,  this  error  cannot  be 
expected  to  recur.  Wherefore  It  is  considered 
that  this  cause  be  reversed,  and  remanded  for 
a  new  trial. 

LAUGHLIN,  J.,  dissents. 

BANTZ  and  HAMILrTON,  JJ.  We  fully 
concur  in  the  opinion  of  Justice  COLLIEB  In 
this  case,  except  as  to  that  portion  which  holds 
that  a  nonexpert  may  not  state  his  opinion  or 
conclusion  as  to  the  sanity  or  insanity  of  a 
person  whose  mental  soundness  or  capacity 
is  under  consideration.  When  a  nonexpert  is 
sho'n-n  to  be  qualified,  by  reason  of  opportunity 
for  knowing  and  observing  the  person  under 
investigation,  he  may  not  only  state  what  be 
has  observed  In  the  conversation  or  conduct 
of  such  person  tending  to  Indicate  his  mental 
<-ondilion,  but  the  nonexpert  may  also  state  his 
conclusion  or  opinion  as  to  the  ultimate  fact, 
founded  as  It  is  or  may  be  upon  a  series  of 
facts  more  or  less  sj'mptomatic,  and  not  sus- 
ceptible of  intelligent  narration.  When  a  wit- 
ness testifies  that  a  person  appeared  to  be 
angry  or  sick,  he  states  a  conclusion  or  opin- 
ion based  upon  a  numlier  of  symptomatic  facts 
which  could  not  be  adequately  detailed  so  as 
to  photograph  to  the  Jury  the  same  impression 
which  they  made  upon  the  mind  of  the  ob- 
ser\'er  when  they  were  seen,  and  the  state- 
ment of  the  conclusion  can  alone  descrilm  the 
facts  seen.  The  case  In  Massachusetts  gives 
many  illustrations  of  this  rule,  and  it  is  now 
well  established  that  the  same  rule  Is  appli- 
cable to  a  nonexpert,  as  in  the  case  at  bar. 
Upon  tills  subject  Mr.  Greenleaf  says:  "But 
where  the  witness  has  had  opportunity  for 
knowing  and  observing  the  conversation,  con- 
duct, and  manner  of  persons  whose  sanity  is 
in  question,  it  has  been  held,  upon  grave  con- 
sidoratUm.  that  the  witness  may  de))ose,  not 
only  to  particular  facts,  but  to  the  opinion  or 
belief  as  to  the  sanity  of  the  party,  formed 
from  such  actual  observation;"  "that  nonex- 
perts, who  have  had  opportunities  to  observe 
a  person,  may  give  their  opinion  of  his  sanity, 
at  the  same  time  stating  their  reasons,  and  the 


facts  observed  upon  which  they  based  their 
opmion."  1  Greenl.  Ev.  (4th  Ed.)  532;  Whart 
Cr.  Ev.  (9th  Ed.)  {{  417,  458,  460. 


(8  N.  M.  446) 
BOBBEGO  et  al.  v.  TEEBITOBT. 
(Supreme  Court  of  New  Mexico.    Sept  1, 1896.) 

HoMiciuE — Writ  op  Ekroh  —  Special  Teiims  — 
Trial  Judge— Correcting  Record— Nukc  Pro 
Tunc  Order— Indictment— Etidescb — Alibi — 

InSTUVCTION  —  CONSPIRAOI  —  WITNESS  —  CB088- 

ExAMi.NATioN— Discretion  op  Cookt. 

1.  Under  Bev.  St.  U.  S.  |  1869,  providing  that 
writs  of  error,  bills  of  exception,  and  appeals 
shall  be  allowed  '*in  ail  cases  from  the  final  de- 
cisions of  the  district  courts  to  the  supreme 
court  of  the  territories,  under  such  regulations 
as  may  be  prescribed  by  law;  and  Comp.  I^aws 
N.  M.  1884,  §  2193,  providing  that  "ail  cases," 
either  in  law  or  equity,  may  be  removed  into 
the  supreme  court  of  the  territory  for  review 
either  by  appeal  or  writ  of  error, — a  homicide 
case  may  be  reviewed  by  writ  of  error;  and  it  is 
immaterial  that  no  provision  is  made  for  gui>er- 
sedeas  or  stay  of  execution,  a  writ  of  error  be- 
ing a  supersedeas  by  implication. 

2.  Under  Comp.  Laws,  {  543,  directing  courts 
to  be  held  in  different  comities  at  the  time  fixed 
by  law,  and  authorizing  their  continuance  till 
adjourned  by  order  of  court;  and  section  552, 
providing  ttiat  special  terms  shall  not  conliict 
with  regular  terms, — proceedings  at  a  special 
term  are  not  invalid  because  it  is  continued  be- 
yond the  time  fixed  for  the  regular  terms  of 
other  counties  of  the  district. 

3.  An  allegation  in  an  indictment  that  de- 
ceased "instantly"  died  of  said  mortal  wounds 
inflicted  on  him  by  defendants  is  Buflicient,  "in- 
stantly" being  equivalent  to  "then  and  tliero." 

4.  An  indictment  alleging  that  defendants 
"unlawfully,  feloniously,  wilifuiiy,  purjwsely, 
and  with  express  malice  aforethoiigiit"  did  shoot 
and  kill,  charges  murder  in  the  firct  decree,  to 
the  exclusion  of  a  less  degree;  deliberation  and 
premeditation,  elements  of  murder  in  the  first 
degree  only,  being  sufficiently  expressed  i)y  "ex- 
press malice  aforethought";  express  mnlire  be- 
ing defined  by  statute  aa  "the  deliberate  inten- 
tion to  unlawfully  talte  away  the  life  o£  a  fel- 
low creature,  which  is  manifested  by  external 
circumstances  capable  of  proof." 

5.  An  instruction  that  it  was  incumbent  on 
defendants  to  establish  the  claim  that  they  were 
elsewhere  at  the  time  of  the  murder  by  a  pre- 
ponderance of  the  evidence,  but  not  beyond  a 
reasonable  doubt,  and  "if,  therefore,  after  con- 
sideration of  all  the  evidence  in  the  case, 
♦  ♦  •  you  have  a  reasonable  doubt  as  to 
whether  the  defendants  were  at  the  place  where 
the  crime  was  committed,  or  were  in  some  other 
locality,  ♦  •  •  you  shall  give  the  defendants 
the  benefit  of  thtt  doubt,  and  find  them  not 
guilty,"  imposes  on  the  prosecution  the  oiiliRn- 
tion  to  demonstrate  beyond  a  reasonable  douBt 
that  defendants  were  at  the  place  of  the  killing, 
and  gives  them  the  benefit  of  their  testimony  to 
create  in  the  minds  of  the  jury  a  reasonable 
doubt  as  to  their  presence  at  the  place. 

6.  On  a  trial  of  B.  and  others  for  murder  of 
C,  G.  testified  that  he  was  approached  by  V. 
with  a  proposition  to  assassinate  C;  that  the 
details  of  the  proposed  crime  were  discussed 
by  him  and  V.  and  B.;  that  they  informed  him 
others  of  the  defendants  were  in  the  agreement; 
that  their  object  was  to  remove  C.  because  he 
was  a  prominent  man,  of  great  strength  to  his 
political  party,  to  which  they  were  antagonistic, 
and  which  they  wished  to  destroy  in  that  county; 
that  he  seemingly  acqniesced  in  their  proiMsi- 
tion,  but  on  reflection  determined  to  put  C.  on 
his  guard,  and  sent  him  a  note,  which  was  fomul 
among  the  papers  of  C.  after  his  death;  that 
afterwards,  to  avoid  importunities  from  his  ac- 
complices to  co-operate  with  them  in  killing  C., 
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and  from  fear  of  them  as  taembers  of  a  secret 
political  society,  if  they  became  cognizant  of  his 
betrayal  of  them,  he  went  away.  Held,  that 
his  testimony  and  the  note  were  admissible  to 
show  the  conspiracy. 

7.  Conviction  of  an  offense  which  is  not  more 
than  a  misdemeanor  either  by  statute  or  com- 
mon law,  does  not  render  one  incompetent  to 
testify. 

8.  To  show  that  one  convicted  of  a  crime  is 
competent  to  testify  by  reason  of  a  pardon,  the 
issuance  thereof  may  be  shown  by  the  territo- 
rial archives,  he  having  lost  the  pardon,  or  not 
having  it  with  him. 

9.  Where  defendants  in  a  murder  case,  claim- 
ing an  alibi,  have  testified  to  their  whereabouts 
from  7  o'clock  in  the  evening  of  the  night  of  the 
murder,  permitting  them  to  be  cross-examined 
as  to  their  whereabouts  from  the  noon  preceding 
up  to  that  time  is  in  the  discretion  of  the  court. 

10.  Refusal  to  permit  defendants,  who  have 
testified  that  they  were  at  a  certain  time  prior 
to  the  murder  at  a  certain  place,  to  introduce 
witnesses  to  testify  that  the  persons  who  swore 
that  they  saw  defendants  at  another  place  at 
that  time  were  not  there  themselves  at  that 
time,  is  a  matter  of  sound  discretion. 

11.  It  is  not  error  to  permit  defendants  in  a 
homicide  case  to  be  asked,  for  the  purpose  of 
discrediting  them,  as  to  the  killing  of  other  per- 
sons by  them  a  few  days  after  the  homicide 
in  question. 

12.  Amendment  by  the  trial  court  of  the  record 
in  a  criminal  case  to  show  arraignment  and  pleas 
of  not  guilty  by  a  nunc  pro  tnnc  order  is  war- 
ranted by  its  recollection  of  the  facts,  the  affi- 
davits of  the  clffk,  sheriff,  district  attorney, 
and  stenographer,  if  not  alone  by  the  recital  in 
the  record  that  "issue  being  joined,"  the  trial 
was  had,  and  a  verdict  of  guilty  was  returned. 

13.  The  correction,  by  a  nunc  pro  tnnc  order, 
of  an  omisFion  or  false  entry  in  a  record,  which 
Comp.  IjQws  1884,  §  1836,  authorizes  "whenever 
the  ends  of  justice  may  require  it,"  is  not  lim- 
ited to  the  term  at  which  the  transaction  oc- 
curred. 

14.  The  power  to  correct  the  record  by  a  nunc 
pro  tunc  order  extends  to  criminal  cases,  includ- 
ing capital  casts. 

15.  The  trial  court  may  amend  its  record  after 
removal  of  the  cause  by  appeal  or  writ  of  error. 

16.  Act  Cong.  Sept.  9.  1850,  providing  that  the 
territory  shall  be  divided  into  three  judicial  dis- 
tricts, and  a  district  court  shall  be  held  in  each 
by  one  of  the  justices  of  the  supreme  court,  and 
the  judges  shall  respectively  reside  in  the  dis- 
trict which  shall  be  assigned  them,  does  not  pre- 
vent one  of  the  judges  acting  in  a  case  in  an- 
other district  than  his  own,  the  judge  thereof 
being  disqualified. 

Error  to  First  judicial  district  court,  Santa 
F6  county;   before  Justice  H.  B.  Hamilton. 

Francisco  Gonzales  y  Borrego  and  others 
were  convicted  of  murder,  and  brin^  error. 
The  territory  moves  to  quash  the  writ.  Mo- 
tion denied.    Judgment  atUrmed. 

Catron  &  Spiess,  for  plaintiffs  In  error. 
John  P.  Victory,  Sol.  Gen.,  H.  L.  Warren, 
and  J.  H.  Crist,  for  the  Territory. 


SMITH,  C.  J.  This  case  was  brought  up 
to  this  court  from  the  district  court  of  the 
county  of  Santa  F6  by  writ  of  error.  It  Is 
now  before  us  upon  motion  by  the  territory, 
through  its  solicitor  general,  to  quash  the 
writ  of  error,  and  affirm  the  judgment  of 
the  court  below  for  the  alleged  reason  that 
appeal  is  the  only  process  by  which  criminal 
cases  can  be  brought  up  from  the  district 
courts  to  this  court  for  review.     The  or- 


ganic act  authorizes  the  review  of  the  judg- 
ment by  writ  of  error.  This  motion  pre- 
sents the  question:  Are  the  Judgments  of 
the  district  courts  of  the  territory  of  New 
Mexico,  In  criminal  cases,  reviewable  In  the 
supreme  court  by  writ  of  error  or  appeal? 
The  organic  act  yests  the  supreme  and  dis- 
trict courts  with  common  law  and  chancery 
Jurisdiction  (Rev.  St.  U.  S.  i  1808),  and  pro- 
vides that  "writs  of  error,  bills  of  excep- 
tions and  appeals  shall  be  allowed  In  all  cas- 
es, from  the  final  decisions  of  the  district 
courts  to  the  supreme  courts  of  all  the  ter- 
ritories, respectively,  under  such  regulations 
as  may  be  prescribed  by  law"  (Id.  $  1869). 
It  Is  elementary  that  the  mode  employed  at 
common  law  for  the  review  of  common-law 
cases  Is  by  writ  of  error,  and  decisions  In 
chancery  by  appeal.  Hence,  the  territorial 
courts  being  vested  with  common-law  Juris- 
diction by  the  organic  act,  the  decisions  of 
the  district  courts  are  reviewed  In  the  su- 
preme court,  In  common-law  cases,  by  writ 
of  error,  and  In  chancery  cases  by  appeal. 
At  common  law  the  review  of  a  judgment 
In  a  criminal  case  could  be  by  writ  of  er- 
ror, and  In  no  other  way.  Rice  v.  Rex,  Cro. 
Jac.  404;  Rex  v.  Inhabitants  of  Seton,  7 
Term  R.  373;  Rex  v.  Justices  of  West  Rid- 
ing of  Yorkshire,  Id.  407;  Rex  v.  Carlile, 
2  Barn.  &  Add.  971;  State  v.  Sheppard.  37 
Wis.  395.  Permission  from  the  crown  was, 
however,  in  criminal  cases,  always  necessary 
to  maintain  the  writ  In  England.  This  per- 
mission was  granted  as  of  right  in  misde- 
meanor; while  In  treason  or  felony  It  was 
a  matter  of  grace  from  the  sovereign,  who 
could  withhold  or  allow  at  pleasure,  though 
there  was  manifest  error  In  the  record.  The 
reason  assigned  for  this  was  that  the  felon 
had  forfeited  all  he  had  to  the  crown,  and 
the  crown  could  exercise  its  pleasure  wheth- 
er or  not  to  give  it  back.  Rex  v.  Blarbery, 
Fortes.  37.  The  method  of  procuring  a  re- 
view, when  this  grace  was  extended,  was 
always  by  writ  of  error,  and  In  no  other 
way.  In  the  United  States,  forfeitures  not 
being  one  of  the  penalties  visited  upon  the 
felon,  the  writ  is  awarded  by  the  courts  as 
of  course,  wherever  It  would  have  been 
granted  in  England  by  flat  of  the  crown. 
1  Bish.  New  Cr.  Proc.  §  1362.  Congress,  In 
preserving  to  litigants  the  right  of  review 
by  writ  of  error,  undoubtedly  must  have  had 
in  mind  the  writ  of  error  as  the  same  was 
employed  by  common  law,  because  It  confer- 
red common-law  Jurisdiction  upon  the  courts 
wherein  It  was  to  be  made  use  of,  and  left 
it  to  our  legislature  to  regulate  the  manner 
of  taking  and  allowing  the  same.  This  our 
legislature  has  done  by  the  enactment  of 
section  2194,  Comp.  Laws,  which  provides: 
"The  clerk  of  the  supreme  court  shall  Is- 
sue a  writ  of  error  to  bring  Into  the  supreme 
court  any  cause  finally  adjudged  or  deter- 
mined In  any  of  the  district  courts,  upon  a 
praecipe  therefor  •  •  •  at  any  time  with- 
in one  year  from  the  date  of  such  Judgment 
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•  •  •:"  and  section  2109:  "Hereafter  no 
writ  of  error  shall  be  allowed  by  the  su- 
preme court  of  this  territory,  except  within 
one  year  after  the  rendition  of  the  Judg- 
ment on  which  said  writ  of  error  is  based; 
and  that  said  supreme  court  shall  make  rules 
for  the  government  of  the  practice  in  writs 
of  error  in  common-law  cases,  which  said 
rules  shall  not  conflict  with  any  of  the  laws 
in  force  In  this  territory."  The  terms  "writs 
of  error"  and  "appeals,"  as  they  appear  in 
the  organic  act,  have  a  technical  significance- 
well  known  to  the  law.  It  is  then  provided 
that  they  "shall  be  allowed  In  all  cases," 
and  are  guarantied  parties  in  all  cases. 
Something  having  deflnlteness  and  substance 
is  secured  to  the  court  and  to  the  parties  be- 
fore it  by  this  language;  and  it  is  put  be- 
yond the  power  of  the  territorial  legislature 
to  deny,  alter,  or  curtail.  The  Jurisdiction 
is  fixed  by  the  organic  act;  the  power  to 
regulate  the  procedure  is  reposed  in  the  leg- 
islature. It  cannot  be  contended  that  con- 
gress has,  in  one  and  the  same  form  of  ex- 
pression, secured  to  the  supreme  court  a  cer- 
tain Jurisdiction,  and  to  the  parties  certain 
rights,  and  given  to  the  territorial  legislature 
the  power  to  make  that  Jurisdiction  nuga- 
tory, and  these  rights  unavailing.  This  pro- 
vision, with  its  imperative  phraseology,  in- 
tends nothing  short  of  assuring  to  the  ap- 
pellant, not  whatever  the  territorial  legis- 
lature may  be  pleased  to  call  an  appeal,  but 
an  appeal  known  to  chancery,  and  assuring 
to  the  plaintiff  in  error  the  writ  of  error  with 
all  the  benefits  growing  out  of  and  Incident 
to  such  writ.  What  congress  has  given  it 
has  not  authorized  the  territorial  legislature 
to  take  away  by  regulations.  The  allowance 
of  the  writ  of  the  error  may  be  regulated  by 
the  legislature,  as  has  been  done;  but  these 
regulations  must  not  derogate  from  the  na- 
ture and  substance  of  the  thing  given  it  to 
regulate.  Whatever  the  territorial  legisla- 
tion on  this  subject  is  or  may  have  intended, 
It  cannot  have  taken  from  the  supreme  court 
Jurisdiction  to  review  cases  cognizable  .at 
common  law  by  writ  of  error.  The  power 
given  by  the  organic  act 'to  the  legislature  to 
regulate  writs  of  error  and  appeals  is  not 
operative  to  enable  the  legislature  to  limit 
or  to  regulate  what  is  fixed  and  assured  by 
the  same  organic  act.  The  power  to  regu- 
late does  not  confer  power  to  abrogate.  Our 
legislature  has  not,  however,  made  any  at- 
tempt to  interfere  with  or  deny  the  Jurisdic- 
tion conferred  upon  the  supreme  court  by 
the  organic  act,  but,  on  the  contrary,  has 
regulated  such  Jurisdiction  by  sections  2193, 
2194,  Comp.  Laws.  In  providing  for  appeals 
from  final  Judgments  in  criminal  cases,  it 
has  merely  given  a  concurrent  remedy.  In 
TT.  S.  V.  Gllson,  1  Idaho,  304,  the  court  reach- 
ed the  conclusion  that  a  common-law  action 
could  not  be  re-examined  on  appeal,  but 
must  be  brought  up  by  writ  of  error.  In  the 
following  opinion:  "The  courts  of  this  ter- 
ritory are  created  by  the  organic  act,  and 


their  Jurisdiction  and  powers  must  be  &»■ 
certained  by  the  provisions  of  said  act  and 
the  laws  of  the  territory  passed  In  pursu- 
ance thereof.  Both  the  district  and  supreme 
courts  are,  by  the  express  terms  of  the 
act,  clothed  with  chancery  and  common-law 
Jurisdiction;  and  the  legislature  has  no  au- 
thority to  abridge  such  Jurisdiction,  nor  has 
the  legislative  assembly  made  any  attempt 
so  to  do.  *  *  *  How  shall  this  appeUate 
Jurisdiction  be  exercised?  The  organic  act, 
in  very  plain  and  positive  language,  declares 
that  writs  of  error,  bills  of  exceptions,  and 
appeals  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  the  district  courts  to 
the  supreme  court,  under  such  regulations  as 
may  be  prescribed  by  law.  Congress,  there- 
fore, has  not  delegated  the  power  to  the  leg- 
islature to  say  In  what  cases  writs  of  er- 
ror and  appeals  may  be  allowed,  but  hav« 
emphatically  declared  In  language  that  is 
plain  that  they  shall  be  allowed  in  all  cases. 
The  act,  however,  does  not  prescribe  the 
mode  in  which  they  shall  be  allowed,  but 
expressly  provides  that  they  shall  be  allowed 
under  such  regulations  as  may  be  prescribed 
by  law,  thus  giving  to  the  legislature  the 
power  to  prescribe  the  regulations  as  to  the 
manner  In  which  they  may  be  taken  and  al- 
lowed. The  declaration  of  the  act  is  that 
writs  of  error,  bills  of  exceptions,  and  ap- 
peals shall  be  allowed.  These  words  have 
a  technical  and  well-understood  meaning. 
'Writs  of  error'  are  known  to  common-law 
proceedings,  but  an  appeal  is  not;  but  writs 
of  error  and  appeals  are  the  modes  pointed 
out  by  congress  whereby  common  law,  equi- 
ty, and  admiralty  causes  may  be  reviewed 
and  re-examined  in  the  supreme  court;  and 
when  congress  used  these  words  in  the  or- 
ganic act  It  must,  be  considered  that  they 
used  them  in  accordance  with  the  sense  and 
meaning  that  had  been  given  them  by  the 
supreme  court  of  the  United  States.  There 
is  no  doubt  but  that  they  were  so  used  and 
intended  to  be  understood,  in  the  same  sec- 
tion, in  providing  for  writs  of  error  and  ap- 
peals from  this  court  to  the  supreme  court 
of  the  United  States.  If  this  be  the  sense 
In  which  these  words  were  used,  it  follows 
that  the  true  Interpretation  of  that  clause 
of  the  organic  act  Is  this:  that  writs  of  er- 
ror and  bills -of  exceptions  shall,  in  suits  at 
common  law,  be  allowed  and  taken,  and  ap- 
peals In  equity  and  admiralty  cases  shall  be 
allowed,  from  the  district  to  the  supreme 
court;  and  that  the  power  is  conferred  up- 
on the  legislature  to  regulate  the  manner 
and  prescribe  the  rules  of  practice  in  taking 
and  allowing  them." 

2.  Remedy  by  writ  of  error  is  concurrent 
with  remedy  by  appeal.  In  criminal  cases 
the  common  law,  as  recognized  by  the  United 
States  and  the  several  states  of  the  Union, 
shall  be  the  rule  of  practice  and  decision. 
Comp.  Laws,  |  2484.  Under  the  common 
law,  as  we  have  already  seen,  the  writ  of  w- 
ror  was  the  method  by  which  a  judgment  in 


Digitized  by 


Google 


852 


46  PACIFIC  KEPOBTER. 


(N.1E. 


■a.  criminal  caase  could  l»e  reviewed.  By  pro- 
Tiding  that  the  common  law,  as  recognized 
by  the  United  States  and  the  several  states 
of  the  Union,  should  be  the  rule  of  practice 
and  decision  in  the  territory,  the  legislature 
has  vested  the  supreme  court  with  jurisdic- 
tion to  review  judgments  in  criminal  cases 
by  writ  of  error.  In  Banictt  v.  State,  36 
Me.  198,  the  court  say:  "Although  the  reme- 
dy by  appeal  In  civil  cases  takes  away  the 
remedy  by  writ  of  error  by  implication,  as  a 
general  rule,  yet  in  criminal  cases  the  reason 
for  the  rule  ceases,  and  there  it  does  not  ap- 
ply. •  ♦  •  His  remedy  by  appeal  would 
often  be  more  onerous  than  that  by  writ  of 
error  to  reverse  an  erroneous  judgment,  and 
therefore  It  is  that  his  right  to  proceed  by 
error  is  not  taken  away  or  impaired  by  giving 
him  the  right  of  appeal,"— citing  Cooke,  Peti- 
tioner, 15  Pick.  239;  Thayer  v.  Com.,  12  Mete. 
(Mass.)  9;  Co.  Lttt.  288;  3  31.  Coram.  407. 
In  U.  S.  V.  Plumer,  3  Cliff.  1,  at  page  58,  Fed. 
Cas.  No.  16,035,  Judge  Clifford  said:  "At 
common  law  the  writ  of  error  would  lie  in 
criminal  as  well  as  in  civil  cases,  and  that 
the  rule  was  just  as  applicable  to  misdemean- 
ors as  the  case  at  bar  [murder],  which  was 
declared  by  act  of  congress  to  be  a  felony." 
In  Sanders  v.  State,  85  Ind.  318,  at  page  327, 
the  court  say:  "It  is  held  in  well-considered 
•cases  that,  although  there  Is  a  statute  govern- 
ing proceedings  in  criminal  cases,  the  writ  is 
not  abolished  unless  the  statute  specially  or 
by  implication  abrogates  it  This  is  so  held 
with  respect  to  writs  coram  nobis,  by  Mar- 
shall, C.  J.,  in  Strode  v.  Stafford  Justices,  1 
Brock.  162,  Fed.  Cas.  No.  13,537.  In  speak- 
ing of  the  claim  that  the  writ  coram  nobis 
cannot  exist  under  the  statute,  Cowen,  J., 
said,  m  Smith  v.  Kiugsley,  19  Wend.  620: 
*There  is  no  statute  expressly  and  In  terms  re- 
pealing its  power,  nor  any  wlilch  does  so  by 
necessary  implication.  Mere  silence  or  omis- 
sion to  regulate  proceedings  upon  such  a  writ 
will  not  operate  as  a  repeal.  The  power 
therefore  remains  as  at  common  law,  except 
as  to  the  mere  form  coram  nobis  resident,  be- 
cause the  fiction  of  the  record,  remaining  be- 
•fore  the  king  himself,  is  gone.  We  therefore 
have  lost  the  name  of  the  writ,  but  nothing 
more.'  "  In  many  of  the  states  the  common- 
law  writ  of  error  Is  recognized  as  forming 
part  of  the  law.  Holford  v.  Alexander,  12 
Ala.  280;  Adier  v.  State,  35  Ark.  517;  McKin- 
ney  v.  Stage  Co.,  4  Iowa,  420;  Hflwklns  v. 
Bowie,  9  Gill.  &  J.  428;  Fellows  v.  Grifflj),  9 
Smedes  &  M.  362;  Calloway  v.  Nlfong,  IMo. 
223;  Reld's  Adm'r  v.  Strider's  Adm'r,  7  Grat. 
76;  Dows  v.  Harper,  6  Ohio,  518;  Wood's 
Ex'r  V.  Colwell,  34  Pa.  St.  02. 

3.  Our  statute  amply  provides  for  a  review 
of  the  judgment  by  writ  of  error.  Kear- 
ney's Code,  promulgated  by  Gen.  Kearney  In 
1846,  and  which  was,  by  the  legislature  of 
1850,  adopted,  contains  the  only  provision  for 
appeals  from  final  judgments  In  criminal 
cases.  These  provisions  were  incorporated 
into  the  Compiled  Laws  of  18S4  as  sections 


2468-2473.  By  section  2460  appeals  are  al- 
lowed from  final  judgments  rendered  upon 
any  indictment  to  the  supreme  court.  If  ap- 
plied for  during  the  term  at  which  the  judg- 
ment was  roudei-ed.  Appeals  only  lie  from 
such  final  judgments  if  allowed  during  the 
term  at  which  the  judgment  was  rendered. 
After  the  term  has  expired,  no  appeal  can  be 
taken.  In  1880  the  legislature  passed  a  com- 
prehensive act,  regulating  the  mode  of  taking 
appeals  and  suing  out  writs  of  error.  This 
act  is  compiled  in  sections  2193  and  2194  of 
the  Compiled  Laws  of  1884,  and  is  in  con- 
formity with  the  organic  act  which  gives  the 
legislature  power  to  regulate  the  writ  of  er- 
ror and  appeal.  By  that  act  It  was  provid- 
ed that  ail  causes,  either  in  law  or  equity, 
finally  adjudged  or  determined  in  the  dis- 
trict court,  may  be  removed  into  the  su- 
preme court  of  the'  territory  for  review 
either  by  appeal  or  writ  of  error.  Comp. 
Laws  1884,  g  2193.  The  next  section  (2194) 
regulates  the  practice  on  appeal  and  writ  of 
error,  and  provides  that  the  writ  of  error 
may  be  sued  out  within  one  year  from  the 
date  of  the  judgment  brought  Into  the  su- 
preme court.  How  could  the  language  of 
section  2193  be  made  plainer  for  the  purpose 
of  providing  for  the  review  of  judgments  in 
criminal  cases  by  writ  of  error?  All  causes, 
either  in  law  or  in  equity,  may  be  removed 
into  the  supreme  court  for  review,  either  by 
appeal  or  writ  of  error.  Criminal  cises  are 
causes  at  law,  as  distinguished  from  causes 
in  equity,  and,  as  all  causes  at  law  may  be 
removed  Into  the  supreme  court  by  writ  of  er- 
ror, it  follows  that  criminal  cases  can  be  bo 
reviewed.  The  legislature  of  1884  recognized 
the  fact  that  judgments  In  criminal  cases 
could  be  reviewed  either  by  appeal  or  writ 
of  error,  under  the  laws  as  they  then  existed 
in  the  territory,  and  enacted  what  is  com- 
piled as  section  2201  of  the  Compiled  Laws 
of  1884,  viz.:  "Appellants  and  plaintiffs  in 
error  in  criminal  cases,  removed  into  the  su- 
preme court  of  the  territory  for  review,  shall 
not  be  required  to  print  the  record,  nor  any 
part  thereof,"  etc.  See  Kidder  v.  Bennett, 
2  N.  M.  37.  In  Missouri  (2  Wag.  St.  p.  1114, 
i  13)  there  is  a  provision  "that  the  state  in 
any  criminal  prosecution  shall  be  allowed  an 
appeal  only  in  the  cases  and  under  the  cir- 
cumstances mentioned  in  the  next  succeeding 
sections."  Notwithstanding  this  provision, 
it  was  held  in  State  v.  Cunningham,  51  Mo. 
479,  that  "when  a  motion  to  quash  an  indict- 
ment is  sustained  In  the  lower  court,  the 
state  can  bring  the  case  to  this  court  by  writ 
of  error  or  appeal."  The  solicitor  general, 
in  his  brief,  at  page  8,  seems  to  argue  that 
section  2193  of  the  Compiled  Laws  does  not 
apply  to  criminal  cases,  because  no  provision 
for  supersedeas  or  stay  of  execution  is  there- 
in contained.  This  contention  is  wholly  with- 
out merit  At  common  law,  a  writ  of  error 
is  not  a  supersedeas  so  as  to  discharge  from 
custody,  but  in  capital  cases  it  operates  to 
stay  execution.    Whart  Cr.  PL  &  Prac.  { 
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783.  A  writ  o(  ierror  Is  a  supersedeas  by  Im- 
plication. If  the  record  of  the  judgment  Is 
removed  by  writ  of  error,  it  is  necessarily  a 
supersedeas,  for,  the  record  being  removed.  It 
is  impossible  for  the  Justices  of  the  court  in 
which  it  was  to  award  execution.  9  Bac. 
Abr.  "Supersedeas,"  p.  284.  In  Bishop  of 
Ossoiy's  Case,  3  Cro^  Jac.  534,  It  was  ^eld 
that  "a  writ  of  error  Is  a  supersedeas,  al- 
though the  record  Itself  Is  not  removed  to  the 
court  where  errors  are  brought,  but  a  tran- 
script only."  The  right  of  appeal  In  a  capl- 
ital  case  is  necessarily  coincident  with  that 
of  a  stay  of  execution  until  that  appeal  can 
be  heard.  State  v.  Pagels,  92  Mo.  300,  4  S. 
W.  931.  In  Kitchen  v.  Randolph,  93  U.  S. 
86,  the  court  say:  "At  common  law  a  writ 
of  error  was  supersedeas  by  Implication." 
Under  the  statutes  and  the  authorities  it  Is 
plain  that  the  judgment  In  this  cause  may  be 
reviewed  by  writ  of  error.  The  motion  to 
quash  the  writ  of  error  is  therefore  overruled.' 

COLMER  and  BANTZ,  JJ,,  concur. 

SMITH,  C.  J.      At  the  June  term,  A.  D. 

1894,  of  the  district  court  for  the  county  of 
Santa  P6,  Francisco  Gonzales  y  "Borrego,  An- 
tonio Gonzales  y  Borrego,  Laurlano  Alarld, 
and  Patricio  Valencia  were  indicted  for  shoot- 
ing and  killing  one  Francisco  Chavez,  on  the 
29th  day  of  May,  1892,  In  the  county  of  Santa 
F6,  and  territory  of  New  Mexico.  On  March 
18,  185)5,  a  special  term  of  the  said  district 
court  was  duly  called  by  the  Honorable  N.  B. 
Laughlin,  associate  justice  of  the  supreme 
court,  and  judge  of  the  First  judicial  district 
of  New  Mexico.  Judge  Laughlin,  deeming 
himself  disqualified  to  preside  at  the  trial  of 
the  said  defendants,  called  In  to  sit  for  him 
Hon.  M.  B.  Hamilton,  associate  justice  of. 
the  supreme  court,  and  judge  of  the  Fifth 
judicial  district  of  the  territory  of  New  Mex- 
ico, and  thereupon  Judge  Hamilton,  during 
the  said  special  term,  commenced  the  trial  of 
the  said  parties,  to  wit,  on  the  23d  of  April, 

1895,  and  continued  the  same  until  the  29th 
day  of  Jlay  of  the  same  year,  when  the  jury 
returned  a  verdict  finding  the  accused  guilty 
as  charged  in  the  Indictment  A  motion  was 
thereupon  made  for  a  new  trial  and  an  arrest 
of  judgment,  which  said  motions  were  duly 
argued,  and,  after  full  consideration,  were 
overruled,  and  the  defendants  were  thereuj*- 
on  sentenced  by  the  court  to  be  executed  on 
the  10th  day  of  July,  1805.  An  appeal  was 
thereupon  taken  by  the  accused  to  this  court 
by  writ  of  error  from  the  district  court,  and 
the  case  Is  now  before  us  for  review  and  de- 
termination upon  numerous  points  of  erroi; 
alleged  to  have  been  committed  during  the 
progress  of  the  trial. 

In  the  first  place,  it  is  contended  that  the 
special  term  of  the  court  at  which  the  appel- 
lants in  error  were  tried  expired  by  operation 
of  law  on  the  Kith  day  of  April,  1895,  and 
could  not  legally  have  been  prolonged  by  the 
action  of  the  presiding  judge,  it  appears  that 
v.46i'.no.& — 23 


a  regular  term  for  a  district  court  In  the  coun- 
ty of  San  Juan  was  fixed  by  territorial  stat- 
ute to  commence  on  the  third  Monday  of 
April,  iSUo,  and  it  is  insisted  tliat  a  limitation 
was  thus  imposed  upon  the  duration  of  the 
special  term  commenced  in  Santa  F6  on 
March  18,  1895;  that  the  terms  of  court  for 
one  county  cannot  encroach  by  extension  up- 
on the  courts  of  other  counties  of  the  district; 
that  In  theory  of  law  a  term  of  court  begins 
on  the  day  designated  by  statute  for  its  com- 
mencement, and  ex  vl  termini  other 'courts  in 
the  district  at  the  same  time  are  prohibited. 
Such  construction  might  obtain  in  this  terri- 
tory if  statutes  did  not  exclude  it  Section 
543  of  the  Compiled  Laws  directs  courts  to  be 
held  In  the  different  counties  at  the  times  fix- 
ed by  law,  and  authorizes  their  continuance 
until  adjourned  by  order  of  court.  It  Is  mani- 
fest that  It  was  intended  by  this  provision  to 
Impose  a  duty  and  to  confer  a  discretion,  and 
it  would  seem  that,  if  the  exercise  of  the  one 
should  render  impracticable  the  discharge  of 
the  other,  the  discretion  should  prevail.  The 
Interest  of  the  public  is  the  consideration  that 
has  induced  many  courts  to  the  adoption  of 
the  doctrine  that  a  term  in  progress  in  one 
county  must  be  arrested  by  the  arrival  of  the 
time  fixed  for  a  court  in  another  county  In 
the  same  district,  and  a  Judge  animated  by 
due  regard  for  public  weal,  and  in  his  opin- 
ion legally  possessing  absolute  power  as  to 
the  duration  of  the  terms  of  his  courts,  might 
In  sound  judgment  continue  one  and  abandon 
another.  The  special  term  in  question  com- 
menced March  18,  1895,  and  it  can  easily  be 
conceived  by  this  tribunal  that  the  trial 
judge,  in  the  exercise  of  his  discretion,  wisely 
regarded  it  more  Judicious  to  conclude  the 
case,  that  had  consumed  weeks,  at  the  cost  otx 
thousands  of  dollars,  than  to  abandon  it  for 
a  term  In  a  county  of  limited  population  and 
proportionate  litigation.  Absence  of  pro- 
vision for  such  an  emergent  contingency 
would  be  a  grave  casus  omissus. 

It  is  further  urged  that,  as  the  statute 
(Comp.  Laws,  {  552)  provides  that  special 
terms  shall  not  conflict  with  regular  terms, 
the  special  term  at  Santa  F6  was  necessarily 
terminated  by  the  regular  term  constructively 
existing  in  San  Juan  on  the  third  Monday  of 
April,  1895.  But  said  section  merely  declares 
against  a  conflict,  and  does  not  declare  the 
cessation  or  illegality  of  the  proceeding."  of  the 
seemingly  conflicting  special  term,  and  it  can- 
not, in  any  view,  be  legitimately  maintained 
that  the  legislature  by  such  direction  in- 
tended a  mandate,  and  the  vitiation  of  all  pro- 
ceedings in  disregard  of  it  By  section  543, 
special  terms  are,  as  to  their  length,  as  ab- 
solutely In  the  control  of  the  presiding  Judge 
as  are  regular  terms;  and  section  552  au- 
thorizes special  terms,  not  only  in  the  discretion 
of  the  Judge  in  the  furtherance  of  Justice,  but 
without  any  coudltion  or  restriction  as  to  dura- 
tion. It  may,  therefore,  be  logically  concluded 
that  the  authority  to  continue  terms  until  ad- 
journed by  order  of  court  was  deliberately  de- 
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signed  In  the  interest  of  the  public  to  pro- 
long tlie  regular  term,  if  needed,  and  to  af- 
ford special  terms  -without  limitation  in  lien 
of  regular  terms  lapsed,  and  in  furtherance 
of  Justice.  It  must  also  be  presumed  rational- 
ly that  the  legislature,  In  attaching  by  section 
352  a  condition  to  the  authority  to  hold  special 
terms,  contemplated  an  actual,  and  not  a  con- 
Btructive,  conflict,  and  did  not  design  that  a 
term  being  held  should  be  annulled  by  one 
that  could  not  be  held.  Section  2,  c.  61,  of  the 
Statutes  of  1893,  required  the  respectlye  coun- 
ties to  provide  for  the  expenses  of  their  dis- 
trict courts,  and  practically  inhibits  terms  [a 
counties  in  which  there  are  no  funds.  It  la 
experience  that  a  frequent  conseJiuence  of  this 
system  has  been  the  hnposslbility  to  hold 
courts  in  some  of  the  counties  at  the  time  fix- 
ed by  statute,  and,  as  It  is  a  rule  of  law  that 
public  officers  are  presumed  to  perform  their 
ofiicial  duties,  and  no  court  was  held  in  San 
Juan  on  the  3d  of  April,  1895,  it  can  be  legit- 
imately concluded  that  there  were  no  funds 
for  a  term  there,  and  that  the  judge  of  the 
district,  with  knowledf^e  of  this  deficiency,  ap- 
pointed a  special  term  in  Santa  F6,  with  the 
intention  and  expectation  that  It  would,  be  con- 
tinued as  long  as  required  in  the  furtherance 
of  justice.  It  is  not  conceivable  that  a  court 
allowed  by  law  and  in  session  could  be  ter- 
minated by  a  term  not  only  not  in  esse,  but 
that  could  not  exist;  the  one  was  a  court  in 
fact,  the  other  a  court  by  construction  only, 
and  between  them  there  could  not  be  a  prac- 
tical conflict  It  seems;  therefore,  that  the 
territorial  statute  sustained  the  judge  in  con- 
vening the  special  term,  and  In  continuing  it 
beyond  the  times  fixed  for  the  regular  terms 
for  the  counties  of  San  Juan,  Rio  Arriba,  and 
Taos  for  the  spring  of  the  year  1895. 

Next  is  the  Impeachment  of  the  indictment 
as  not  containing  the  essential  averments  to 
confer  jurisdiction  upon  the  trial  court.  It 
Is  contended  that  the  allegation  that  Francisco 
Chavez  Instantly  died  of  the  mortal  wounds 
Inflicted  upon  him  by  the  plaintiffs  in  error 
does  not  with  sufficient  distinctness  specify 
the  time  and  place  of  his  death  to  charge 
that  he  died  in  the  county  of  Santa  F6  within 
a  year  and  a  day  from  the  date  of  the  killing. 
It  is  difficult  to  conceive  that  an  Instant  con- 
sequence of  an  act  does  not  exclude  concep- 
tion of  delay  In  its  occurrence,  and  does  not 
constrain  the  conclusion  that  It  was  effected 
on  the  spot,  at  the  place  where  It  was  caused. 
If  a  deed  produces  results  the  moment  It  Is 
done,  they  must  happen  where  It  was  done. 
Fire  applied  to  powder  produces  instantane- 
ous explosion,  and  no  doubt  of  the  time  and 
place  of  the  event  is  possible.  There  being 
no  intervention  of  time  between  the  cause  and 
the  effect,  there  can  be  no  question  as  to  the 
place  where  the  latter  ensued  from  the  former. 

That  the  accused  were  apprised  that  they 
were  on  trial  for  the  murder  of  E^ndsco 
Chavez  on  the  night  of  the  29th  of  May,  1892, 
In  the  county  of  Santa  F6;  that  it  was  proved 
that  Francisco  Chavez  was  killed  then  and 


there;  that  the  accused  admitted  that  the; 
were  then  in  the  county  of  Santa  F6;  that 
they  defended  themselves  against  the  charge 
of  having  murdered  Francisco  Chaves  on  tbe 
night  of  the  29th  of  May,  1892,  by  thehr  alibi, 
claiming  that  they  were  not  at  the  place  of 
the  kllUng  on  said  29th  of  May,  1892;  and 
that  their  acquittal  would  have  protected 
them  against  a  second  prosecution  for  tbe 
same  crime  (see  Comp.Laws,§  675),— are  facta 
that  cannot  be  controverted,  and  effectually 
dispose  of  the  pretension  that  the  phraseology 
of  the  instrument  upon  which  they  were  ar- 
raigned and  tried  was  not  sufficiently  specific 
to  indicate  the  venue  of  the  alleged  offense. 
Many  authorities  have  bean  submitted  to  sns- 
tain  the  contention  that  venue  and  time  are 
not  legally  laid  by  tbe  averment  of  instant 
death;  that  it  does  not  exclude  the  possibility 
of  the  death  a  year  and  a  day  out  of  the  juris- 
diction, where  and  after  the  wounds  were 
given,  but,  with  due  respect  for  the  tribunals 
that  have  so  adjudicated,  we  can  but  regard 
their  conclusions  as  tending  to  contract  tbe 
natural  import  of  language,  and  strain  It  from 
its  substantial  signification.  While  courts 
should  abstain  from  the  encouragement  ot  de-. 
parture  from  the  phraseology  of  forms  almost 
sacred  from  protracted  adherence  to  them, 
they  should  not  pursue  such  conservatism  to 
the  excess  of  servility.  Synonyms  should  be 
duly  regarded,  and  words  so  interpreted  that 
their  natural  meaning  should  not  be  destroy- 
ed. Innovations  may  be  unwise,  but  the  an- 
tagonism to  them  that  will  preclude  the  use  of 
equivalent  expressions  would  be  even  more 
pernicious.  In  recognition  of  these  princi- 
ples, less  narrowness  is  obtaining  in  the  con- 
struction of  pleadings,  and,  while  certainty 
in  their  allegations  is  required,  strict  conform- 
ity to  wonted  verbiage  is  not  exacted.  "In- 
stantly," say  lexicographers,— those  who  de- 
fine it  etymologlcally,  and  those  who  give  Its 
legal  meaning,— implies  "without  any  Inter- 
vention of  time,"  "allows  not  a  particle  of 
delay,"  "marks  an  Interval  too  small  to  be 
appreciated";  and  that  Francisco  Chaves,  tn 
dying  "with  an  interval  too  small  to  be  ap- 
preciated" between  the  shots  he  received  and 
his  death,  died  at  the  place  where  he  was 
shot,  seems  an  Irresistible  conclusion.  That 
an  event  that  transpires  Instantly  can  be  re- 
note  from  Its  cause  seems  a  contradiction  not 
entitled  to  any  consideration.  That  there  can 
be,  between  an  occunence  and  Its  creation, 
no  Intervention  of  time,  not  a  particle  of  delay, 
not  an  appreciable  Interval,  and  yet  be  doubt 
about  the  place  of  Its  accomplishment  seems 
an  Impossible  conjecture.  An  injunction  to  do 
instantly  is  partially  obeyed  by  the  act  to 
forthwith  proceed  to  do  it  though  it  may 
never  be  done;  but,  if  accomplished  without 
intervention  of  time,  without  t,  particle  ot 
delay,  the  interval  between  the  order  and  its 
execution  being  not  appreciable,  It  Is  done  In- 
stantly. 

In  Hardin  ▼.  State,  4  Tex.  App.  871,  the  in- 
dictment which  charged  that  "Charles  WAb, 
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of  mortal  wonnda  so  given  as  aforesaid,  in- 
stantly did  die,"  was  pronounced  sufficiently 
certain  of  the  time  and  place  of  bis  death. 
The  court  regarded  the  words  "so  given"  as 
suggestive,  and  we  may  with  equal  propriety 
attach  consequence  to  the  description,  "said 
mortal  wounds,"  contained  in  the  indict- 
ment under  consideration,  as  they  can  refer  , 
only  to  wounds  recited  as  having  been  Inflict- 
ed upon  Francisco  Chavez  on  the  night  of  the 
29th  of  May,  1882,  and  of  which  he  "instantly 
died." 

In  Turpin  v.  State,  80  Ind.  148,  an  indict- 
ment that  contains  in  the  allegation  as  to 
death  neither  the  words  "instantly"  nor  "then 
and  there,"  is  sustained,  as  the  venue  and 
time  were  once  stated.  This  opinion  is  based 
upon  statute,  but  the  court  declared  that  the 
equivalent  of  "then  and  there"  would,  in  any 
contingency,  be  sufficient 

In  State  v.  HufT,  11  Nev.  21,  the  court, 
in  considering  the  objection  that  the  indict- 
ment did  not  contain  sufficient  certainty  as 
to  the  place  of  the  crime  and  the  day  of  its 
commission,  say:  "It  may  be  said,  with  ref- 
erence to  this  particular  case,— and  it  will  be 
a  sufficient  answer  to  appellant's  objection, 
if  there  were  none  other, — that  the  indictment 
does  show,  by  fair  and  reasonable  intend- 
ment, that  O'Reilly  was  stabbed  and  died 
on  the  same  day.  It  says  the  defendant 
stabbed  him  on  that  day,  and  killed  him  on 
that  day.  Therefore  he  must  have  died  on 
that  day.  The  evidence,  we  believe,  shows 
that  he  did  not  die  until  the  next  day,  but 
this  was  an  unimportant  variance,  and  the 
question  is  as  to  the  sufficiency  of  the  indict- 
ment, not  as  to  the  conformity  of  the  proof." 
It  was  further  decided  in  this  case  that  fail- 
ure to  demur  to  the  indictment  for  the  defe<;t 
that  it  did  not  declare  that  the  death  occurred 
within  a  year  and  a  day  from  the  perpetration 
of  Ihe  act  which  produced  it  was  a  waiver  by 
the  defendant. 

In  Com.  V.  Bugbee,  4  Gray,  206,  in  an  in- 
dictment for  an  assault,  the  allegation  that 
the  assault  was  then  and  there  made  was  suf- 
ficient without  the  repetition  of  "then  and 
there"  before  the  charge,  "did  actually 
strike."  "There  might  have  been,  with  the 
words  'then  and  there,' "  said  Chief  Justice 
Kwlng,  in  a  similar  case,  "greater  deference 
to  tautology,  but  not  thereby  a  more  explicit 
or  intelligible  averment."  Says  Metcalf,  J.; 
"Objections  like  that  now  before  us  were 
never  held  valid  in  prosecutions  for  mis- 
demeanor, but  only  in  favorem  vitse  in  indict- 
ments and  appeals  of  death."  3  Hale,  P.  G. 
178;  2  Hawk.  P.  0.  c.  23,  §  28;  7  Dane,  Abr. 
272.  "Even  hi  capital  cases,"  continues  Judge 
Metcalf,  "they  have  been  deemed  by  the  most 
eminent  English  judges  as  among  'the  un- 
seemly niceties'  by  which  the  law  is  blemish- 
ed and  reproached."  2  Hale,  P.  C.  193;  2 
Gabb.  Cr.  Law,  198,  199.  "And  this  court," 
further  declares  Judge  Metcalf,  "in  the  case 
of  Com.  V.  Barker,  12  Gush.  186,  187,  decided 
that  an  Indictment  for  murder  was  sufficient 


which  alleged  that  the  defrad&nt,  at  Woi^ 
cester,  in  the  county  of  Worcester,  on  the  2d 
of  January,  1853,  with  a  certain  axe,  feloni- 
ously did  strike  M.  B.,  giving  unto  the  said 
M.  B.,  then  and  there,  with  the  axe  aforesaid, 
feloniously,  willfully,  and  with  malice  afore- 
thought, one  mortal  wound;"  that  the  words 
"then  and  there"  needed  not  to  be  repeated  be- 
fore the  allegation  of  the  mortal  wounds,  be- 
cause, notwithstanding  the  English  decision  to 
the  contrary,  it  was  deemed  most  clear  that 
no  one  upon  reading  the  indictment  could  fail 
to  understand  that  the  mortal  wound  was  al- 
leged to  have  been  given  on  the  day  named 
in  the  indictment  In  Worcester.  Says  the 
Judge  further:  "We  are  of  the  opinion  that 
a  charge  expressed  in  a  plain,  intelligent,  and 
explicit  manner,  and  In  the  accustomed  legal 
phraseology-,  is  sufficient  to  warrant  a  Judg- 
ment against  the  party  thus  charged,  wheth- 
er that  charge  be  a  capital  offense  or  a  misde- 
meanor." See,  also.  Com.  v.  Doherty,  10 
Cush.  52. 

In  BaU  V.  U.  S.,  140  U.  8.  136,  11  Sup.  Ct 
767,  It  is  declared  that  "all  toe  essential  in- 
gredientsof  the  offense  charged  must  be  stated 
in  the  indictment,  embracing  with  reasonable 
certainty  the  particulars  of  time  and  place, 
that  the  accused  may  be  enabled  to  prepare 
his  defense,  and  avail  himself  of  his  acquit- 
tal or  conviction  against  further  prosecution 
for  the  same  case."  The  Indictment  in  this 
case  was  sustained  as  to  time,  though  it  con- 
tained no  averments  upon  that  point,  upon  the 
ground  that  it  was  observed  from  the  indict- 
ment that  it  was  returned  before  the  lapse 
of  a  year  and  a  day  from  the  time  it  was  al- 
leged in  the  Indictment  the  party  was  assault- 
ed; but  no  place  of  death  was  averred,  and 
there  were  no  data  to  supply  the  omission, 
and  the  indictment  was  accordingly  remand- 
ed, with  directions  that  it  should  be  quashed. 

Satisfied  that  the  time  and  place  are  stated 
with  sufficient  particularity  and  exactness  in 
the  indictment  under  consideration  "to  ad- 
vise the  appellants  in  error  of  the  nature  and 
cause  of  the  accusation  Against  them"  (to 
use  the  words  of  section  G73,  Comp.  Laws), 
and  for  which  they  were  arraigned  and  tried, 
we  will  consider  the  degree  of  the  crime 
specified.  The  indictment  alleges  that  the 
accused  unlawfully,  feloniously,  willfully, 
purposely,  and  with  express  malice  afore- 
thought did  shoot  and  Idll  Francisco  Chavez, 
and  it  is  urged  that  such  charge  neither  ex- 
pressly nor  by  implication  is  an  accusation 
of  murder.  The  killing  is  admitted,  but  that 
the  allegation  of  the  crime  charged  is  of 
greater  degree  than  assault  is  gravely  de- 
nied. The  indictment  charges  that  Francisco 
Chavez  was  killed  as  above  recited,  but  the 
accused  claim  this  Is  not  an  accusation  that 
he  was  murdered.  That  he  died  lustantly  Is 
the  statement  of  the  indictment,  and  yet  the 
pretension  is  that  the  accused  were  ar- 
raigned, not  for  the  crime  of  killing  him,  but 
for  making  an  assault  upon  him.  We  do  not 
appreciate  any  such  representation,  as  the 
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Indictment,  In  onr  conception,  embodies  in 
Its  terms  all  the  elements  that  constitute 
morder,  and  Is  so  distinct  and  comprehensive 
tbat  It  excludes  lesser  crime  than  the  most 
flagrant,— that  of  murder  in  the  first  degree. 
Murder  Is  defined  by  onr  statute  as  the  un- 
lawful killing  of  a  human  being  with  malice 
Bforethougbt,  express  or  implied;  and  ex- 
press malice  Is  described  as  "the  deliberate 
Intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature  which  Is  manifested  by 
external  circumstances  capable  of  proof." 
Murder  in  the  first  degree  is  classified  by 
statute,  and  in  the  enumeration  Is  Included 
a  killing  perpetrated  from  a  deliberate  and 
premeditated  design  unlawfully  and  mali- 
ciously to  effect  the  death  of  any  human  be- 
ing. The  oSense  for  which  the  accused  were 
tried  is  that  they  unlawfully,  feloniously, 
willfully,  purposely,  and  with  express  malice 
aforethought  did  kill  and  mtfrder  Francisco 
Chavez,  and  yet  It  is  insisted  that  there  Is 
the  omission  of  the  elements  of  deliberation 
and  premeditation  In  tliis  accusation,  essen- 
tial to  constitute  a  charge  of  murder  In  the 
ai-st  degree.  We  might  attribute  to  wiUfol- 
aess  that  malicious  intent,  to  purpose  that 
positive  design,  that  would  involve  a  con- 
templation with  matuce  deliberation;  but 
we  will  not  resort  to  construction  when  the 
statute  is  so  emphatic  as  to  render  it  super- 
fluous. Express  malice  Is  defined  to  be 
"that  deliberate  intention  unlawfully  to  take 
away  the  life  of  a  fellow  creature,  which 
is  manifested  by  external  circumstances 
capable  of  proof."  Let  us  then  substitute 
for  the  adverbs  employed  in  the  Indictment 
their  equivalents  according  to  the  lexicog- 
raphers of  legal  phraseology,  and  for  the 
words  "express  malice  aforethought"  the 
definition  as  given  by  our  statute.  "Will- 
fully," in  Its  most  moderate  signification,  is 
"intentionally";  "purposely"  is  "designed- 
ly"; and  "express  malice"  Is,  by  the  statute, 
"the  deliberate  Intention  to  take  away  the 
life  of  a  fellow  creature";  and  if  for  these 
adverbs  there  were  inserted  in  the  indict- 
ment their  synonyms  and  the  statutory  defi- 
nition for  the  phrase  "express  malice,"  the 
charge  would  then  run  that  the  accused  un- 
lawfully, feloniously,  intentionally,  and  de- 
signedly shot  Francisco  Chavez  with  a  de-' 
liberate  Intention  to  take  away  his  life.  If 
such  legitimate  paraphrasing  does  not  dem- 
onstrate that  the  charge  made  in  the  indict- 
ment is  that  of  murder  in  the  first  degree, 
it  would  tie  difficult  to  use  phraseology  to 
constitute  such  an  accusation.  A  deliberate 
Intention  unlawfully,  feloniously,  willfully, 
purposely  to  take  away  life  includes  all  the 
elements  of  the  crime  of  murder  in  the  first 
degree,  and  by  its  terms  excludes  all  concep- 
tion of  lesser  crime  as  their  signification. 
There  canuot  be  the  absence  of  design  to 
effect  death,  nor  the  heat  of  passion  in  the 
perpetration  of  the  crime,  where  deliberate 
intention  exists;  and  we  can,  therefore,  but 
conclude    that    the    indictment    exclusively 


charges  murder  in  the  first  degree,  and  ii» 
lower  crime.  It  follows,  therefore,  that  tbe 
verdict  of  the  Jury  that  the  accused  are 
"guilty  as  charged  in  the  indictment"  Is  re- 
sponsive to  the  Indictment,  and  is'  a  finding: 
that  they.  In  killing  Francisco  Chavez,  com- 
mitted murder  In  the  first  degree. 

In  People  v.  Enoch,  13  Wend.  159,  it  wa» 
charged  that  the  defendant  feloniously  and 
of  malice  aforethought  killed  his  wife,  th» 
words  "with  premeditated  design"  being  left 
out,  and  a  general  verdict  of  guilty  was  re- 
turned, and  judgment  upon  the  same  for  tb» 
execution  of  the  accused  was  sustained. 

We  will  now  address  ourselves  to  the  de- 
fense presented  by  the  accused.  They  deny 
that  they  were  guilty  of  the  killing  of  Fran- 
cisco Chavez,  and  undertook  to  prove  that 
three  were  at  the  house  of  Seferino  Alarid. 
and  the  fourth  at  his  home,  at  the  time  of 
the  shooting;  and  the  court  Instructed  tbe 
Jury  that  it  was  Incumbent  upon  them  to  es- 
tablish this  claim  by  a  preponderance  of  the- 
evidence,  but  not  beyond  a  reasonable  doubt, 
and  added:  "If,  therefore,  after  consideration 
of  all  the  evidence  in  the  case,  as  well  that 
in  relation  to  the  alibi  offered  by  tbe  de- 
fendants as  that  offered  by  the  territory,  you 
have  a  reasonable  doubt  as  to  whether  the  de- 
fendants were  at  the  place  where  the  crime 
was  committed,  or  were  In  some  other  local- 
ity, away  from  the  place  of  the  homicide,  yoa 
should  ^ve  the  defendants  the  benefit  of  that 
doubt,  and  find  them  not  guilty."  This  in- 
struction is  objected  to  as  erroneous.  In  that 
It  announces  that  the  obligation  to  establish 
the  alibi  is  upon  tbe  defendants.  Many  re- 
spectable authorities  have  regarded  alibi  as 
an  affirmative  defense,  but  we  do  not  feel 
called  upon  to  pass  upon  this  view  in  this 
case,  as  the  Instruction  given  by  the  court 
distinctly  announced  to  the  Jury  that  if  they 
entertained  any  reasonable  doubt,  after  con- 
sidering all  the  evidence  of  the  defendants 
in  relation  to  the  alibi,  offered  by  them, 
whether  they  were  at  the  place  of  the  homi- 
cide, they  should  give  the  benefit  of  that 
doubt  to  the  defendants,  and  find  them  not 
guilty.  This  Imposes  upon  the  prosecution 
the  obligation  to  demonstrate  beyond  a  rea- 
sonable doubt  that  the  accused  were  at  the 
pla^e  where  Francisco  Chavez  was  killed, 
and  gives  them  the  benefit  of  their  testimony 
to  create  in  the  minds  of  tbe  Jury  a  reason- 
able doubt  as  to  their  presence  then  and 
there.  The  accused  are  relieved  by  this  in- 
struction from  any  responsibility  to  establish 
by  a  preponderance  of  evidence  that  they 
were  at  the  house  of  Seferino  Alarid.  or  else- 
where, at  the  time  of  the  perpetration  of  the 
crime,  as  the  direction  to  acquit  them  if  any 
reasonable  doubt  had  been  established  by 
their  evidence,  or  all  the  evidence  In  the  case, 
as  to  their  whereabouts  at  the  time  of  tli» 
killing,  is  peremptory.  Leonardo  v.  Territo- 
ry, 1  N.  M.  291. 

We  will  now  consider  the  objection  to  th» 
court's  action  in  the  admission  and  rejec- 
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tion  of  testimony.  One  Juan  Gallegos,  by  hta 
own  admission  an  accomplice  in  the  conspir- 
acy to  take  the  life  of  Francisco  Chavez,  rep- 
resented that  he  wag  approached  by  one  Hlp- 
ollto  Vigil  with  a  proposition  to  assassinate 
the  said  Chavez;  that  the  details  of  the  pro- 
jected crime  were  discussed  between  him, 
the  said  VigU,  and  one  of  the  accused,  Fran- 
cisco Gonzales  y  Borrego;  that  they  inform- 
ed him  that  Antonio  Gonzales  y  Borrego 
and  Patricio  Valencia,  two  of  the  defendants, 
were  in  the  agreement;  that  their  object 
was  to  remove  Francisco  Chavez  because  he 
was  a  prominent  man,  of  great  strength  with 
bis  party,  to  which  they  were  antagonistic, 
and  which  tbey  wished  to  destroy  in  the  coun- 
ty of  Santa  F&  He,  seemingly  to  them,  ac- 
quiesced In  their  proposition,  but,  upon  re- 
flection, Iiavlng  no  reason  to  murder  said 
Chavez,  he  determined  to  put  him  upon  his 
guard,  and  accordingly  sent  blm  a  short  note 
on  .January  16,  1891  (which  said  note  it  was 
proved  was  found  among  the  papers  of  Fran- 
cisco Chavez  after  his  death,  and  was  identl- 
fled  by  the  said  Juan  Gallegos  on  the  stand) ; 
th.at  afterwards,  to  avoid  Importunity  from 
bis  accomplices  to  co-operate  with  them  in 
the  assassination  of  Francisco  Chavez,  and 
from  fear  of  them  as  members  of  the  "Button 
Society,"  under  apprehension  that  they  would 
become  cognizant  of  his  betrayal  of  them,  he 
went  to  Colorado,  where  he  was  residing 
when  he  heard  of  the  death  of  Chavez.  The 
elements  of  truth  In  this  statement  are  mani- 
fest. One  of  the  counsel  of  the  apcused  stat- 
ed the  existence  of  the  secret  "Button  Socie- 
ty" for  political  purposes,  and  declared  him- 
self a  member  of  it,  and  that  Francisco  Cha- 
vez was  assassinated  by  the  parties  who  pe- 
titioned the  witness  to  unite  with  them  in  the 
perpetration  lias  been  declared  by  the  jury's 
verdict  and  the  court's  Judgment.  It  cannot 
be  seriously  contended  that  the  declarations 
of  the  accused  were  not  properly  admitted 
against  them,  whether  Francisco  Chavez  was 
killed  in  pursuance  of  the  conspiracy  revealed 
by  the  witness  or  not  The  note  was  no  less 
a  declaration  of  Juan  Gallegos  than  the  oral 
statements,  and  the  supreme  court  of  Illinois 
In  Lander  v.  People,  104  111.  248,  lias  de- 
clared "that  acts  and  declarations  so  inti- 
mately connected  with  the  principal  event 
which  tbey  characterize  as  to  be  a  part  of  the 
transaction  Itself,  and  which  clearly  negative 
any  premeditation  or  purpose  to  manufacture 
testimony  are  admissible."  But  there  seems 
no  reason  to  deny  a  continued  conspiracy  be- 
tween this  clan,  and.  In  such  event,  the  dec- 
larations of  one  of  them  In  connection  with 
Its  object  or  its  purpose  will  be  recognized  as 
the  declaration  of  all.  "A  conspiracy  Is  not 
destroyed  by  connection  at  a  subsequent  time 
of  new  parties  therewith,  as  a  new  party, 
agreeing  to  the  plans  of  the  conspirators,  and 
coming  in  and  assisting  them,  becomes  one  of 
them."  Wright,  Cr.  Oonsp.  (Carson's  Ed.) 
129.  citing  U.  S.  V.  Nunnemacher,  7  Blss.  Ill, 
Fed.  Cas.  No.  15,902;    People  v.  Mather,  4 


Wend.  229.  The  note  was  the  act  of  one  of 
the  conspirators  during  the  existence  of  tbe 
conspiracy.  It  was  a  declaration  of  the  exist- 
ence of  the  conspirocy  by  one  of  the  co-con- 
splrators,  and  was  properly  submitted  to  the 
Jury  in  connection  with  all  the  evidence  on 
the  subject.  Judge  Morrow,  In  U.  S.  v.  Gas- 
sidy,  67  Fed.  703,  announces  that:  "Any  dec- 
laration made  by  one  of  the  parties  during 
the  pendency  of  the  Illegal  enterprise  Is  not 
only  evidence  against  himself,  but  is  evidence 
against  the  other  parties.  This  rule,  you  will 
understand,  applies  to  the  declaration  of  a  co- 
ccmspirator,  although  he  may  not  be  under 
prosecution,  his  declarations  being  equally  ad- 
missible with  those  of  one  under  indictment 
and  prosecution."  Bish.  New  Cr.  Proc.  { 
1248,  cl.  2,  says  that:  "On  Its  being  shown 
that  one  or  more  persons  were  acting  In  con- 
cert with  the  defendant  about  the  thing  In 
question,  all  with  a  common  object,  declara- 
tions during  Its  progress  by  any  one  or  the  oth- 
er, whether  present  or  absent,  may  be  given 
in  evidence  against  the  defendant."  It  was 
In  the  sound  discretion  of  the  judge  of  the 
trial  court  to  admit  this  note  as  an  accom- 
panying act  In  connection  with  the  combina- 
tion shown,  and  the  exercise  of  his  authori- 
ty is  not  reversible  on  appeaL  Wiborg  v.  U. 
S.,  163  U.  S.  632,  16  Sup.  Ct.  1127.  Says  the 
supreme  court  of  the  United  States:  "That 
much  discretion  is  left  to  the  trial  court  in 
the  admission  of  such  evidence,  and  its  rul- 
ing will  be  sustained  if  the  testimony  which 
is  admitted  tends  even  remotely  to  establish 
the  ultimate  fact."  Clune  v.  U.  S.,  159  U.  S. 
590,  16  Sup.  Ct.  12a 

We  do  not  deem  it  necessary  to  consider  se- 
riously the  objection  to  the  comi)etency  of  Ilie 
Nowell  and  Porflrlo  Trujillo  as  witnesses. 
The  former  was  convicted  of  a  crime  expressly 
designated  as  a  misdemeanor  by  the  United 
States  statutes,  and  subjected  to  punishment  in 
the  penitentiary.  Hard  labor  was  not  author- 
ized by  the  statute,  and,  imless  such  penalty 
be  attached  to  the  commission  of  a  crime  un- 
der the  federal  laws,  it  is  not  an  infamous  of- 
fense. Again,  adultery  is  not  an  Infamous 
offense  in  this  territory,  as  there  is  no  statute 
so  characterizing  it,  and  its  degree  is  here  as  at 
common  law,  under  which  it  was  only  a  mis- 
demeanor. Porflrlo  Trujillo  was  restored  to 
the  privileges  of  citizenship  by  competent  au- 
thority, according  to  his  own  sworn  declara- 
tion, and  the  official  records  of  the  executive 
department  sustained  him.  Having  lost  one 
of  the' pardons,  and  not  having  the  other  with 
him,  it  was  altogether  legitimate  to  show  by 
the  territorial  archives  that  they  had  been  is- 
sued to  him. 

Another  contention  Is  that  the  court  erred  In 
permitting  the  inquiry  of  the  defendants  as  to 
whether  they  were  on  the  streets  of  the  city  of 
Santa  F6,  west  of  the  Cathedral,  between  noon 
and  7  o'clock  of  tbe  29th  day  of  May,  1892,  as 
it  is  claimed  that  their  presence  during  ttiat 
interval  was  not  material.  The  defendants  re- 
plied that  tbey  were  not  west  of  the  Cathedral 
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in  the  city  of  Santa  F6  at  any  time  of  the  after- 
noon of  the  29tb  day  of  May,  1892.  It  is  a 
well-settled  rule  that  a  vribaess  can  not  be 
cross-examined  as  to  any  facts  which  are  ir- 
relevant: or  collateral  to  the  issue  merely  to 
contradict  him,  but  Starkie  on  evidence  de- 
clares that  "this  rule  does  not  exclude  the  con- 
tradiction of  a  witness  as  to  any  facts  immedi- 
ately connected  with  the  inquiry."  The  de- 
fendants created  the  connection  and  the  ma- 
teriality of  their  whereabouts  immediately 
before  7  o'clock  by  selecting  that  as  the  hour 
from  which  to  account  for  themselves  during 
the  night,  as  the  probability  that  they  were 
not  strictly  accurate  must  be  recognized  as  ab- 
solutely rational.  It  might  have  been  signifi- 
cantly important  to  have  located  these  defend- 
ants between  the  hours  indicated,  as  It  is  easily 
conceivable  that,  had  it  appeared  that  they 
were  seeldng  weapons,  or  cleaning  them,  it 
would  have,  In  view  of  all  the  circumstances 
of  this  case,  suggested  that  they  were  prepar- 
ing for  a  shooting.  In  Boyle  v.  State,  105  Ind. 
469,  6  N.  E.  207,  the  court  say:  "In  this  In- 
stance the  accused,  when  on  the  witness  stand, 
had  given  an  account  of  his  movements  upon  a 
day  named,  and  it  was  proper  to  go  fully  Into 
the  subject  upon  cross-examination,  and  the 
state  was  not  confined  to  the  particular  period 
of  time  designated  in  the  questions  asked  on 
direct  examiniition."  In  Thomas  v..  State.  103 
Ind.  419,  2  N.  E.  820,  the  court  say:  "Where 
a  party  voluntarily  takes  the  witness  stand, 
and  makes  a  broad  denial  of  the  offense  char- 
ged, whether  that  denial  be  in  general  or  specif- 
ic terms,  much  latitude  should  be  allowed  in 
the  cross-examination.  Here  appellant's  denial 
put  in  issue  all  of  the  testimony  adduced  in 
supimrt  of  the  state's  case.  If  his  testimony 
was  true,  all  that  in  favor  of  the  state  was  ei- 
ther ignorantly  or  willfully  false."  But,  In  any 
contingency,  it  was  in  the  discretion  of  the  trial 
court  to  pass  upon  the  admissibility  of  such 
testimony,  and  we  will  not  review  its  action. 
Say  the  court  in  Disque  v.  State,  49  N.  J.  Law, 
249,  8  Atl.  282:  "The  extent  of  the  cross-ex- 
amination of  a  witness  into  pertinent  facts,  not 
touched  by  the  direct  examination,  is  a  matter 
resting  entirely  in  the  discretion  of  the  trial 
court.  Since  the  passage  of  the  statutes  capaci- 
tating parties  as  witnesses,  it  has  been  the  gen- 
eral practice,  both  with  respect  to  civil  and 
criminal  procedure,  to  permit  such  testifying 
party  to  be  cross-examined  as  to  the  whole 
case;  and  such  Judicial  action,  being  foimded 
in  discretion,  is  not  a  matter  for  which  error 
can  be  assigned."  Say  the  court  in  the  case  of 
People  V.  Clark  (N.  Y.  App.)  8  N.  E.  38:  "The 
extent  to  which  he  may  be  cross-examined  on 
matters  irrelevant  and  collateral  to  the  main 
issue,  with  a  view  to  impeaching  his  credibil- 
ity, necessarily  rests  in  the  sound  discretion  of 
the  trial  court."  See,  also,  State  v.  Pfefferle 
(Kan.  Sup.)  12  Pac.  406.  The  jury  has  found 
that  the  defendants  were,  beyond  a  reasonable 
doubt,  at  the  bridge  where  Francisco  Chavez 
was  shot  and  murdered;  and  doubt  whether 
they  were  at  any  point  on  San  Francisco  street 


during  that  day,  before  the  killing,  may  hare 
exited  in  the  minds  of  the  jury  without  affect- 
ing the  final  conclusion  that  they  were  at  the 
place  of  the  homicide. 

The  sixth  assignment  of  error  by  the  conrt, 
it  is  alleged,  was  the  admission  of  testimony 
tending  to  show  that  the  defendants  were  at 
the  saloon  of  J.  V.  Conway,  in  Santa  F6,  on 
the  evening  of  the  killing  of  Francisco  Cha- 
vez, and  the  exclusion  of  evidence  by  the  de- 
fendants to  the  effect  that  the  witnesses  who 
swore  they  saw  the  defendants  In  said  sa- 
loon were  not  there  themselves  during  tbe 
said  evening.  It  was  admitted  In  the  argu- 
ment that  the  evidence  objected  to  was  ad- 
missible if  It  tended  to  show  that  the  defend- 
ants were  at  the  said  saloon  at  7  o'clock,  or 
later,  that  night,  before  the  killing  of  Fran- 
cisco Chavez;  and  it  appears  from  tbe  rec- 
ord that  the  hour  when  they  claimed  they  saw 
said  defendants  was  not  specified,  but  was 
stated  to  have  been  at '  sundown,  which  at 
that  season  of  the  year  occurred  after  7 
o'clock.  Such  evidence,  as  rebuttal  of  tbe  de- 
fense of  the  accused,  it  would  have  been  error 
to  have  excluded  from  tbe  :jury,  and,  aa  tbe 
accused  had  already  had  the  opportunity  to 
testify  in  chief  that  they  were  at  7  o'clock 
in  the  house  of  Seferino  Alarld,  it  would  have 
been  needlessly  cumulative  to  have  permitted 
them  to  repeat  themselves.  These  defend- 
ants had  located  themselves  from  7  o'clock  un- 
til after  the  killing  of  Chavez.  Other  wit- 
nesses gave  statements  conflicting  with  theirs, 
and.  If  still  others  were  allowed  to  contradict 
the  last,  an  interminable  counter  cumulation 
would  have  resulted;  and  we  do  not  believe 
It  either  the  duty  or  the  policy  of  courts  to 
permit  such  prolixity  in  their  proceedings. 
But,  in  any  event,  the  trial  Judge  must  be  al- 
lowed a  sound  discretion  in  such  matters,  and 
as  we  do  not  perceive  any  abuse  of  its  exer- 
cise in  this  instance,  we  do  not  deem  it  in- 
cumbent upon  us,  or  legitimate  for  us,  to  re- 
verse his  action.  Our  concluding  remarks  in 
the  paragraph  immediately  before  that  next 
preceding  we  here  repeat 

The  eighteenth  assignment  is  that  tbe  court 
erred  in  permitting  the  territory,  on  cross- 
examination  of  the  defendants  Francisco  Uon- 
zales  y  Borrego  and  Antonio  Gonzales  y 
Borrego,  to  interrogate  said  witnesses  as  to 
how  they  had  killed  Juan  Pablo  Dominguez  a 
few  days  after  the  death  of  Francisco  Chavez, 
and  as  to  tbe  killing  of  Silvestre  Gallegos  by 
Francisco,  and  his  indictment  therefor.  It 
cannot  be  pretended  that  the  evidence  of  tbe 
defendants  contributed  to  the  conclusion 
reached  by  the  Jury  that  the  said  defend- 
ants were  at  the  killing  of  Francisco  Chavez, 
as  the  Jury,  having  been  instructed  to  give 
them  the  benefit  of  any  reasonable  doubt  as 
to  their  participation  In  tbe  homicide,  and 
acquit  them,  must  have  ascertained  their  ver- 
dict upon  testimony  In  contravention  of  tliat 
of  the  accused.  It  is  immaterial  whether 
Francisco  Gonzales  y  Borrego  and  Antonto 
Gonzales  y  Borrego  killed  one  Juan  Pablo 
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Domingnez  after  the  death  of  Francisco 
Chavez,  or  at  all,  or  whether  Silvestre  Galle- 
soa  was  killed  by  Francisco  Gonzales  y  Bor- 
rego.  They  might  have  been  shown  guilty 
of  snch  Crimea,  and  yet  not  have  imperiled 
their  defense  of  alibi,  if  they  had  been  able 
to  excite  by  the  many  witnesses  other  than 
themselves,  whom  they  introduced  to  support 
them,  a  reasonable  doubt  as  to  their  presence 
at  the  killing  of  Francisco  Chavez;  and.  If 
It  was  error  to  adfaait  such  inquiries,  It  was 
not  such  a  mistake  of  discretion  as  to  require 
review,  for  "the  asking  of  incriminating  or 
disgracing  questions  Is  a  matter  largely  In 
the  discretion  of  the  court,  and,  where  no 
material  injury  Is  thereby  done  to  either 
party,  the  refusal  of  the  court  to  order  such 
questions  stricken  ont  will  not  be  revend- 
ble  error."  SecOon  2087  of  the  Compiled 
Laws  authorizes  the  Impeachment  of  the 
credit  of  a  witness  by  evidence  of  his  bad 
moral  character,  and  the  present  tendency 
is  to  regard  all  facts  as  relevant  which  will 
enable  the  jurors  to  decide  to  what  ex- 
tent the  testimony  of  the  witness  can  be  re- 
lied on.  Accordingly  a  witness  may  be  ask- 
ed with  a  view  to  show  his  character  for 
truthfulness  as  to  specific  facts,  not  too  re- 
mote in  time,  which  may  tend  to  disgrace 
bim,  and  counsel  will  be  bound  by  his  an- 
swers. Underh.  Ev.  p.  517.  Say  the  court 
In  Territory  v.  O'Hare  (N.  D.)  44  N.  W.  1008: 
*^e  hold  that  the  right  of  cross-examination 
as  to  outside  matters  of  fact,  which  affect  the 
general  character  of  the  witness,  and  tend  to 
degrade  him  and  affect  his  credibility,  is,  with- 
in the  limits  of  sound  judicial  discretion,  a 
salutary  rule."  In  Roberts  v.  Com.  (Ky., 
1802)  20  S.  W.  267,  It  was  announced  proper, 
in  a  prosecution  for  murder,  in  order  to  dis- 
credit a  witness  for  the  state,  to  ask  him  if 
be  had  not  been  indicted  for  robbery  and  con- 
fessed the  crime,  as  It  was  designed  to  affect 
his  credibility.  For  the  same  reason  it  was 
declared  in  State  v.  Miller  (Mo.  Sup.)  13  S. 
W.  832,  that  It  was  not  error  to  ask  a  wit- 
ness whether  he  had  been  in  the  penitentiary 
two  or  three  years.  In  People  v.  Casey,  72 
N.  Y.  898|  the  prisoner  was  a  witness  in  his 
own  behalf,  upon  the  charges  of  assault,  and 
the  counsel  for  the  people,  upon  cross-exam- 
ination, put  questions  to  him  as  to  other 
altercations  in  which  he  had  been  engaged, 
and  other  assaults  committed  by  him,  and  It 
was  held  that  there  was  no  error  in  such 
ruling.  In  Carroll  v.  State  (Tex.  Cr.  App.) 
24  S.  W.  100,  it  was  decided  that,  for  the 
purpose  of  Impeaching  a  witness,  he  may  be 
asked  if  he  is  not  under  Indictment  for  theft 
We  might  multiply  citations  to  the  same  ef- 
fect, but  will  conclude  with  the  announce- 
ment that  In  the  case  before  cited  (People  v. 
Casey,  72  N.  Y.  893)  it  was  declared  that  the 
extent  to  which  such  an  examination  may 
SO  to  test  the  witness'  credibility  is  largely 
In  the  discretion  of  the  trial  court,  and,  as  we 
do  not  perceive  that  the  judge  of  the  court 
below  committed  any  Impropriety  In  his  elec- 


tion in  this  Instance,  we  will  forbear  further 
consideration  of  the  subject 

It  will  be  sufficient  to  say  in  reference  to 
the  alleged  errors  of  permitting  Ike  Nowell  to 
detail  an  alleged  conversation  with  Thomas 
B.  Catron,  one  of  counsel  for  the  defendants. 
In  reference  to  the  testimony  of  said  Nowell 
In  this  case,  and  in  allowing  Lulz  Gonzales  to 
do  the  same  as  to  an  Interview  between  him 
and  Charles  A.  Spless,  another  attorney  for 
the  accused,  that  we  recognize  that  counsd 
occupy  such  relation  to  their  clients  as  to  jus- 
tify a  disclosure  of  their  action  In  the  Interest 
of  such  clients  and  for  their  benefit  at  their 
trial. 

Many  other  errors  are  alleged  which  we  do 
not  deem  it  necessary  to  consider,  and  it  may 
be  remarked  that  in  the  multitude  of  assign- 
ments there  appears  almost  a  lack  of  confi- 
dence in  the  substantial  merits  of  the  appeAI, 
which  impression  is  not  diminished  by  the 
technical  character  of  the  complaints  mainly 
relied  on  In  the  oral  argument  Bays  the  su- 
preme court  of  the  United  States,  In  Grayson 
V.  Lynch,  163  U.  S.  468,  16  Sup.  Ot  1071:  "It 
Is  to  be  regretted  that  defendants  found  it  nec- 
essary to  multiply  their  assignments  to  such 
an  extent,  as  there  la  always  a  possibility.  In 
the  very  abundance  of  alleged  errors,  that  a 
substantial  one  may  be  lost  sight  of."  This 
is  a  comment  which  courts  have  frequent  oc- 
casion to  make,  and  one  which  is  too  frequent- 
ly disregarded  by  the  profession.  Having 
reached  the  conclusion  that  none  of  the  errors 
alleged  by  the  accused  to  have  been  committed 
by  the  trial  court  were  material,  and  being 
Impressed  that  the  instructions  given  are  a 
fair,  clear  and  comprehensive  enunciation  tX 
the  principles  by  which  the  jury  should  have 
been  guided  In  their  consideration  of  the  evi- 
dence, we  do  not  discover  any  ground  for  re- 
versal of  the  action  of  the  lower  court 

The  evidence  in  the  record  Is  abundant  to 
establish  that  the  accused,  In  pursuance  of  a 
diabolical  conspiracy  of  long  standing,  unlaw- 
fully, feloniously,  wlllfnlly,  and  purposely  shot 
Francisco  Cliavez  with  a  deliberate  intention 
to  take  his  life;  and  the  judges  of  the  facts 
wisely  found  that  there  should  not  be,  by 
their  default,  any  escape  for  the  perpetrators 
from  the  penalty  for  the  unprovoked  and  cold- 
blooded assassination. 

This  case  may,  as  to  this  territory,  be  pro- 
nounced a  cause  c616bre  from  the  prominence 
of  the  deceased,  from  the  notoriety  of  the  crim- 
inals, from  the  complication  and  mystery  of 
the  circumstances,  from  the  delay  in  procur- 
ing a  jury,  from  the  time  (nearly  six  weeks) 
and  the  money  (amounting  to  thousands  of 
dollars)  consumed  in  the  trial,  from  the  extent 
and  the  Intensity  of  the  public  Interest  and 
from  the  exceptional  skill  and  zeal  displayed 
by  counsel  in  its  management;  and  It  would 
be  extraordinary  if  such  litigation,  under  such 
circumstances,  did  not  develop  difficulties  for- 
midable even  to  a  court  of  large  experience. 
We  are  much  pleased  to  say  that  the  presid- 
ing judge,  though  but  recently  elevated  to  the 
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bencb  at  the  date  of  this  trial,  with  admirable 
discrimination  and  commendable  flrmnesa  beld 
the  scales  of  Justice.  In  conclusion,  we  here- 
by affirm  tlie  Judgment  of  the  lower  court  In 
this  case. 

BANTZ,  J,,  concurs. 

COLLIER,  J.  (concurrinjd.  In  concurring  In 
the  result  of  affirmance  in  this  case,  I  desire  to 
submit  some  views  upon  the  indictment,  which 
lias  been  so  strenuously  attacked  by  the  coun- 
sel for  plaintlfCs  in  error,  and  with  equal  abil- 
ity defended  by  counsel  for  the  territory.  The 
attacking  counsel  have  supported  their  conten- 
tion with  common-law  authority,  and  it  must 
be  conceded  that.  If  we  are  to  adhere  to  what 
the  chief  justice  shows  were  denominated  the 
"unseemly  niceties  which  are  to  the  law  a 
blemish  and  a  reproacli,"  the  attempt  on  the 
part  of  the  counsel  for  the  territory  in  the  trial 
court  to  employ  equivalents  of  accustomed  le- 
gal phrases  would  meet  with  disaster.  This 
decision  in  no  sense  blazes  the  way  of  de- 
parture in  this  court  from  strict  common-law 
technicality,  ev^  if  we  did  not  think  that  the 
spirit  of  our  statute  had  already  pointed  the 
road.  As  early  as  the  case  of  Territory  v. 
Maxwell,  2  N.  M.  250,  we  And  this  court  an- 
nouncing, upon  the  principle  of  "Cessante  ra- 
tlone  cessat  lex,"  that  the  courts  of  this  ter- 
ritory should  not  follow  the  common  law  In 
prosecutions  for  embezzlement,  as  to  do  so 
would  be  to  proclaim  them  powerless  to  punish 
in  this  day  and  age  such  an  offense.  The 
Missouri  courts  take  a  dItCereht  view,  and, 
while  deprecating  that  they  must,  yet  fear  tlmt 
In  capital  cases,  at  least,  innoratlons  even  as 
to  form  should  not  be  allowed,  as  one  would 
know  not  where  they  would  stop.  It  is  ad- 
mitted by  those  courts  that  the  popular  ac- 
ceptation of  the  word  "instantly"  makes  it  the 
equivalent  of  "then  and  there,"  but  they  re- 
ject the  Indictment  l)ecause  they  know  not  to 
what  point  a  departure  will  extend.  State  v. 
Reakey,  1  Mo.  Apt).  3;  State  v.  Lakey,  65  Mo. 
217.  With  due  respect  for  those  courts,  it  ap- 
pears to  me  they  mention  what  might  be  taken 
as  a  most  excellent  limit  to  the  "Innovation," 
and  they  say  they  will  not  go  to  It     The  rule 

I  see  no  danger  in  la  that  stated  by  the  court, 
to  which  this  court  looks  for  binding  authority, 
where  we  find  that  in  an  indictment  It  Is  suf- 
ficient If  time  and  place  Is  stated  "with  reason- 
able certainty."     Ball  v.  U.  S.,  140  U.  S.  Hi), 

II  Sup.  Ct  701.  Can  it  be  doubted  that  both 
the  court  of  appeals  and  the  supreme  court  of 
Missouri,  if  they  considered  that  the  popular 
acceptation  of  the  word  "instantly"  was  "then 
and  there,"  would  not  have  held  indictments 
t)ad  for  its  being  used  for  "then  and  there," 
If  they  bad  recognized  the  rule  of  "reasonable 
certainty"?  It  la  unnecessary  to  pursue  this 
subject  further  as  to  the  word  'instantly,"  in 
view  of  its  thorough  discussion  in  the  main 
opinion  in  this  case,  but  I  have  thought  there 
should  not  have  been  all  omission  in  reference 
to  the  Missouri  cases  called  to  our  attention. 


of  which,  however,  it  may  be  said  that  the  lat- 
ter ones  seemed  to  proceed  upon  the  theory 
that  they  must  lie  on  the  Procrustean  bed 
which  Judge  Napton,  in  Lester  v.  State,  9  Ma 
666,  set  up  in  Missouri  jurisprudence. 

The  indictment  is  also  claimed  to  be  bad  and 
the  verdict  unintelligible,  or  at  least  not  intel- 
ligible, for  murder  in  the  first  degree,  because 
murder  in  that  degree  is  not  exclusively  ch:ir- 
ged.  Again,  we  are  remitted  to  the  doctrine 
of  equivalents.  While  a  proper  charge  of  mur- 
der in  the  first  degree,  as  the  pleader  must 
have  Intended  to  charge  this,  would  be  tbat 
the  defendants  did  unlawfully,  willfully,  delib- 
erately, and  premedltatedly  and  with  malice 
aforethought,  kill,  etc.,  he  employs  the  words 
"unlawfully,  feloniously,  willfully,  purposely, 
and  with  express  malice  aforethought,  did," 
etc.  Inasmuch  as  we  ascertain  that  the  stat- 
utory definition  of  express  malice  is  a  deliber- 
ate intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature,  we  may  make  another  ar- 
rangement of  words  by  equivalents;  not  equiv- 
alents, if  objection  may  be  made,  that  are  so 
held  by  popular  meaning,  but  equivalents  as 
the  statute  says.  Instead  of  the  words  in  the 
indictment,  we  say,  "did  unlawfully,  willfolly, 
feloniously,  purposely,  and  witn  the  deliberate 
intention  aforethought  to  take  away  the  life  of 
one  Francisco  Chavez,  then  and  there  a  fellow 
creature,"  and  thus  we  have  every  word  in  the 
statute  except  "premeditated,"  and  in  its  place 
"aforethought."  To  ascertain '  whether  "pre- 
meditated" is  strictly  necessary  to  define  mur- 
der in  the  first  degree,  may  perhaps  be  best 
done  by  seeing  If  the  words  we  have  could 
possibly  define  murder  in  the  second  degree,  or 
a  killing,  which  is  statutorily  called  murder  in 
the  third  degree.  We  will  use  our  statutory 
sutffititutlon  for  the  words  of  the  indictment 
In  an  attempt  to  Join  with  them  words  de- 
scriptive of  murder  in  the  second  degree,  to 
wit,  "did  imiawfullly,  feloniously,  willfully, 
purposely,  and  with  the  deliberate  intention 
aforethought  then  and  there  to  take  away  the 
life  of  one  Francisco  Ohaves,  and  without  de- 
sign to  effect  the  death  of  said  Francisco  Cha- 
vez, while  he,  the  said  (defendant),  was  then 
and  there  engaged  in  the  commission  of  a  mis- 
demeanor" (specifying  the  same),  and  so 
through  with  the  different  aileg^atlons  which 
constitute  murder  in  the  second  degree  in  its 
different  phases.  This  collocation  of  words 
plainly  expresses  a  contradiction  creating  an 
absurdity.  Test  these  words  by  joining  them 
with  the  words  descriptive  of  murder  in  the 
third  degree,  and  the  contradiction  in  terms  be- 
comes equally  palpable.  It  is  evident,  howev- 
er, and  admitted  on  the  argument  by. the  able 
counsel  for  plaintiffs  in  error,  that  murder  la 
charged  in  some  degree,  if  the  words  "instant- 
ly died"  may  stand.  I  think  it  not  an  unfair 
method  of  ascertaining  whether  or  not  murder 
In  the  first  degree  is  charged  to  show  that  it 
is  impossible  for  these  words  to  fit  in  the  de- 
scription of  any  other  degree  known  to  oar 
law.  Qt  course,  it  does  not  follow  that  be- 
cause a  lower  degree  is  not  described  a  higher 


Digitized  by 


Google 


N.M.) 


BORliEGO  V.  TEBBITORY. 


861 


degree  must  be,  but  It  Is  legitimate  to  argue 
that  equivalents  in  description,  and  especially 
it  tbey  are  statutory  equivalents,  can  by  no 
stretcli  of  construction  apply  elsewhere.  As 
already  said,  we  have,  by  substitution  of  the 
statutory  definition  for  express  malice,  every 
word  In  this  indictment  that  the  statute  calls 
for,  except  "premeditated."  Instead  of  "de- 
liberately and  premedltately,"  we  have  "with 
the  deliberate  intention  aforethought  to  take," 
etc.  I  think  the  indictment  clearly  sufficient 
after  verdict,  and  that  It  charges  murder  In  so 
exclusive  a  way,  under  our  statute,  as  to  make 
the  verdict  plainly  Intelligible.  The  record  lu 
this  case  I  consider  free  from  reversible  error. 

PER  CURIAM.  The  record  in  this  case, 
as  It  was  originally  brought  into  this  court, 
did  not  show  that  the  defendants  had  been 
arraigned  and  had  pleaded  to  the  indict- 
ment. While  the  cause  was  here,  an  appli- 
cation vras  made  to  the  district  court  where 
the  defendants  had  been  tried  and  convicted, 
in  which  it  was  averred  that  in  truth  and  in 
fact  the  defendants  had  been  arraigned  and 
had  pleaded  not  guilty  before  the  trial  be- 
low, and  that  the  arraignment  and  pleas 
were  omitted  from  the  record  by  the  inad- 
vertence of  the  clerk.  The  district  court 
was  asked  to  order  the  correction  of  the 
record  in  these  particulars  by  an  entry  nunc 
pro  tunc.  The  application  was  presented  in 
the  presence  of  the  defendants  and  their 
counsel,  after  due  notice;  and,  after  con- 
sidering it,  and  the  proofs  submitted  on 
both  sides,  the  district  court  granted  the  mo- 
tion. The  solicitor  general  then  appeared  In 
this  court,  suggested  the  diminution  of  the 
record  here,  and  on  his  motion  a  certiorari 
was  issued  to  the  clerk  of  the  court  below, 
who  thereupon  sent  up  the  record  as  amend- 
ed, in  which  the  arraignment  and  pleas  of 
not  guilty  appeared  as  entered  therein  nunc 
pro  tunc.  A  bill  of  exceptions  was  also  pre- 
pared by  the  defendants  covering  the  trans- 
actions -which  occurred  on  the  proceedings  to 
amend  the  record.  The  bill  of  exceptions 
was  duly  approved  by  the  court,  and  has 
been  brought  here  also  on  the  certiorari  by 
agreement  of  the  parties.  We  have  treated 
the  matters  of  alleged  error  in  this  bill  of 
exceptions  assigned  in  the  defendants'  objec- 
tion and  protest  as  though  it  were  a  part  of 
the  princiital  case,  and  not  as  an  independent 
proceeding.  1  Elliott,  Gen.  Prac.  §  192.  The 
district  court,  in  the  nunc  pro  tunc  proceed- 
ing, acted  with  entire  regularity,  and  its 
conclusion  Is  abundantly  supported  by  the 
proofs  adduced,  and  no  error  is  disclosed 
therein.  The  -only  question  is  as  to  whether 
the  district  court  had  any  power  to  amend 
the  record  at  all.  This  power  Is  denied  by 
counsel  for  defendants  upon  the  following 
grounds:  (1)  That  the  amendments  can  be 
made  in  only  those  cases  where  there  are 
some  written  memoranda  on  file  in  the  cause 
on  which  the  amendments  may  be  based; 
(2)  that,  after  the  term  has  expired,  inaccu- 


racies in  the  record  cannot  be  corrected  or 
omissions  supplied  by  nunc  pro  tunc  entries; 
(3)  that  they  cannot  be  made  in  criminal  cas- 
es; (4)  that  they  cannot  be  made  by  an  In- 
ferior court  while  the  cause  is  pending  in  a 
superior  court  on  writ  of  error;  and  (5)  that 
Judge  Hamilton,  who  presided  at  the  trial 
of  the  defendants,  and  made  the  nunc  pro 
tunc  order,  was  not  clothed  with  judicial 
power  to  act  In  the  premises. 

1.  The  first  of  these  grounds  does  not  real- 
ly relate  to  the  Jurisdiction  or  power  of  the 
court,  but  merely  to  the  proofs  which  should 
be  required,  and  in  that  aspect  we  consider- 
ed this  question  in  examining  the  bill  of  -ex- 
ceptions just  mentioned,  but  we  will  express 
our  opinion  more  fully  upon  this  point  at 
this  place.  The  authorities  are  not  harmo- 
nious as  to  the  character  bf  the  proofs  re- 
quired to  support  nunc  pro  tunc  entries.  In 
Waldo  V.  Beckwith,  1  N.  M.  103,  and  Secou 
v.  Leroux,  Id.  390,  we  held  that  the  facts  upon 
which  the  discretion  of  courts  to  amend  rec- 
ords now  as  of  then  may -be  exercised  should 
be  "confined  to  their  own  records  and  to  the 
officers  in  Immediate  connection  with  the 
courts."  The  rule  of  practice  which  has  ob- 
tained in  this  territory  since  1854  does  not, 
therefore,  require  any  written  memoranda, 
if  the  facts  warranting  the  amendment  can 
be  gathered  from  the  officers  In  immediate 
connection  with  the  court  Though  the  rule 
may  be  more  restricted  in  some  jurisdictions, 
we  think  Waldo  v.  Beckwith  and  Secou  v. 
Leroux  are  supported  by  the  weight  of  au- 
thority, and  we  see  no  reason  for  departing 
from  it  now,  so  far  as  it  is  applicable  to 
this  case.  In  a  recent  case  the  supreme 
court  of- the  United  States  held  that  the  cir- 
cuit court  could  amend  a  record  in  a  crim- 
inal case  by  an  order  nunc  pro  tunc,  based 
upon  a  recollection  of  the  facts  by  the  judge. 
The  (ourt  In  that  case,  per  Justice  sillier, 
say  the  first  impression  was  that  the  power 
of  the  court  over  its  own  record  to  make 
such  amendments  after  the  expiration  of 
the  term  was  limited  to  those  cases  iu  which 
there  remained  some  written  memoranda  in 
the  case  among  the  files  of  the  court,  by 
which  the  record  could  be  amended  If  er- 
roneous, or  the  proper  entry  could  be  sup- 
plied if  omitted;  "but,"  say  the  court,  "we 
are  satisfied,  however,  upon  an  examination 
of  the  authorities,  that  this  restriction  upon 
the  power  of  the  court  does  not  exist."  In 
re  Wight,  134  U.  S.  137,  10  Sup.  Ct.  489.  In 
Kelly  V.  U.  S.,  27  Fed.  616,  It  was  held  that 
the  record  could  be  corrected  on  the  recol- 
lection of  the  Judge  after  the  term  had  ex- 
pired. In  the  case  at  bar  the  facts  of  ar- 
raignment '  and  pleas  of  not  guilty  were 
shown  by  the  affidavits  of  the  clerk,  the 
sheriff,  and  district  attorney,  and  the  ste- 
nographer of  the  court,  whose  notes  and  a 
verified  transcript  thereof  were  also  pro- 
duced. The  order  sets  forth  that  upon  such 
evidence,  and  upon  the  recollection  of  the 
Judge  of  the  fact  of  such  arraignment  and 
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pleas  of  not  guilty  before  the  commencement 
of  the  trial,  the  record  was  corrected  ac- 
cording to  the  facts.  The  order  is  supported 
by  the  oaths  of  officers  in  immediate  connec- 
tion with  the  court,  the  stenographic  notes 
of  a  sworn  officer,  which  Ijeloug  to  the  ffies 
of  the  court,  and  the  recollection  of  the 
facts  by  the  presiding  Judge.  Moreover,  this 
conclusion  is  supported  by  the  recital  in  the 
record'  that,  "issue  being  Joined,"  the  trial 
was  had,  and  a  verdict  of  guilty  was  return- 
ed. This  was  sufficient  alone,  in  our  opin- 
ion, to  Justify  the  amendment  since  made,  as 
the  only  issue  which  could  have  been  Joined 
upon  which  the  verdict  of  not  guilty  would 
be  responsive  would  be  upon  a  plea  of  not 
guilty  after  arraignment. 

2.  There  is  diversity  of  opinion  as  to  the 
source  of  the  power  to  malce  nunc  pro  tunc 
entries,  but  there  is  none  as  to  the  existence 
of  the  power  to  make  the  records  now  as  of 
then  conform  to  and  speak  the  actual  truth  of 
past  transactions,  where,  by '  the  neglect  or 
inadvertence  of  the  clerk,  an  omission  has  oc- 
curred, or  a  false  entry  has  been  made.  Mr. 
Elliott  is  of  the  opinion  that  the  power  did  not 
arise  from  the  statute  of  Henry  VI.,  but  Is  In- 
herent. 1  Elliott,  Gen.  Prac.  §  192.  Other 
authorities,  we  think  correctly,  take  the  same 
groimd.  Balch  v.  Shaw,  7  Gush.  284;  Fuller 
V.  Stebblns,  49  Iowa,  376;  Crim  v.  Kessing, 
89  Cal.  478,  26  Pac.  1074;  Works,  Courts,  p. 
171.  Our  statute,  however,  allows  nunc  pro 
tunc  entries,  to  be  made  "whenever  the  ends 
of  Justice  may  require  It."  Comp.  Laws  1884,  i 
1836.  This  statute  Is  not  confined  to  elvU 
cases.  The  period  in  which  this  power  could 
be  successfully  Invoked  is  not  limited  to  the 
term  at  which  the  transaction  occurred.  In 
one  Instance  It  was  employed  after  the  lapse  of 
23  years.  Freem.  Judgm.  {56.  In  a  series 
of  cases  the  supreme  court  of  the  United 
States  has  allowed  such  corrections  years  aft- 
er the  expiration  of  a  term.  The  power  thus 
possessed  to  at  any  time  make  the  record 
speak  the  truth  is,  of  course,  not  to  be  con- 
,  founded  with  the  correction  of  an  erroneous 
or  deflclcnt  order  or  Judgment,  truthfully  en- 
tered, which  must,  of  course,  be  made  during 
the  term.  In  the  time  of  Edward  I.,  Chief 
Justice  Hengham  and  his  fellow  judges  were 
heavily  fined  for  so  altering  the  records  to 
speak  falsely,  and  a  tradition  prevailed  that  a 
clock  house  was  built  at  Westminster  Hall 
from  these  fines.  Lord  Coke  says  that  in  the 
time  of  Elizabeth  "Sir  Robert  Catlyn,  chief 
Justice  of  England,  would  have  had  Justice 
Southcote  (one  of  his  companions,  Justice  of 
the  king's  bench)  to  have  altered  a  record, 
which  the  Justice  denyed  to  doe,  and  said 
openly  in  court  'that  he  meant  not  to  build  a 
clock  bouse.'  "  1  Camp.  Ch.  Just.  112.  Black- 
stone  says  the  severity  of  the  proceedings 
against  Hengham  and  his  companions  seems 
to  have  alarmed  the  succeeding  Judges  that 
through  fear  of  doing  wrong  they  hesitated 
at  doing  that  which  was  right,  and,  because 
Brltton  had  forbidden  alterations  to  make  the 


records  speak  a  falsity,  "they  conceived  that 
they  might  not  Judicially  and  publicly  amend 
It  to  make  it  agreeable  to  the  truth;"  so  that 
"the  legislature  hath  therefore  been  forced  to 
interpose  by  no  less  than  twelve  statutes  to 
remedy  these  opprobrious  niceties.  Its  en- 
deavors have  been  of  late  so  well  seconded  by 
Judges  of  a  more  liberal  cast  that  this  unseem- 
ly degree  of  strictness  is  almost  entirely  erad- 
icated, and  wUi  probably,  In  a  few  years,  be 
no  more  remembered,"  etc.  3  BL  Comm.  409. 
We  think  it  quite  clear  that  the  power  Is  not 
one  evolved  by  moderu  cases,  as  counsel  for 
defendants  has  Insisted  in  his  argument  and 
brief.  If  the  power  was  derived  from  the 
common  law,  then,  even  though  it  had  not 
been  authoritatively  declared  by  Judicial  deci- 
sion until  recent  times.  It  would  be  none  the 
less  operative  in  this  territory.  The  decisions 
of  the  courts  are  merely  evidence  of  wbat  is 
common  law.  1  Bl.  Comm.  70,  71.  Our  stat- 
ute, which  makes  the  common  law  the  rule  of 
practice  and  decision,  has  not  provided  for  a 
rigid  body  of  laws  found  only  in  statutes  en- 
acted and  decisions  rendered  prior  to  the 
Revolution,  Incapable  of  expansion,  and  In- 
flexible, like  a  code.  The  law  concerning  cor- 
porations, libel,  and  Indeed  upon  every  sub- 
ject, has  been  greatly  modified  or  extended  and 
improved  since  then  by  the  gradual  process 
of  Judicial  decisicn,  and  it  is  one  of  the  great- 
est virtues  of  the  common  law  that  It  can  be 
so  molded  to  meet  the  needs  of  social  develop- 
ment 

3.  It  is  also  urged  that,  whatever  the  power 
may  be  In  civil  cases,  it  does  not  extend  to 
those  criminal.  This  point  was  expressly 
ruled  against  in  134  V.  S.  137,  10  Sup.  Ct  487. 
In  Bllansky  v.  State,  3  Minn.  427  (6iL  313),  the 
court  say:  "The  fact  that  the  case  is  a  capital 
one  Is  in  no  way  an  absolute  bar  to  Its  exer- 
cise, but  it  should  be  served  to  inspire  the 
court  with  so  anxious  a  solicitude  to  be  right 
as  to  insure  certainty.  We  can  see  no  good 
reason  why  the  court  should  not  have  made 
the  amendments  that  It  did  hi  this  case."  In 
Benedict  v.  State,  44  Ohio  St.  679,  11  N.  E. 
125,  It  was  also  held  "this  power  may  be  exer- 
cised In  criminal  prosecutions  as  well  as  in 
civil  cases."  Elliott  says,  "Recitals  omitted 
by  mistake  in  criminal  cases  may  he  supplied 
by  entries  now  for  then."  1  Elliott,  Gen. 
Prac.  §  192.  The  same  rule  was  laid  down 
In  Ex  parte  Jones.  61  Ala.  399,  and  was  fully 
recognized  to  apply  to  criminal  cases  In  1 
Blsh.  Cr.  Proc.  S  1343;  KeUy  v.  U.  S.,  27  Fed. 
616;  State  v.  Farrar,  IM  N.  0.  702,  10  S.  E. 
159;  Freel  v.  State,  21  Ark.  220;  State  v. 
Primm.  61  Mo.  166. 

4.  It  is  also  said  that,  as  the  cause  was 
pending  in  the  supreme  court  on  writ  of  error, 
the  district  court  could  not  amend  the  record. 
There  Is  no  reason  why  any  distinction  should 
be  taken  In  this  respect  between  appeals  and 
writs  of  error.  Perhaps  it  might  be  more 
regular  to  remit  the  record  to  the  court  below 
for  correction,  but  It  has  been  quite  generally 
held  that  the  removal  of  the  cause  by  writ  of 
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error  does  not  deprive  the  court  below  of  the 
power  to  amend  Its  record  so  as  to  make  It 
conform  to  the  truth.  Freel  v.  State,  21  Ark. 
226;  Stebbins  v.  Anthony,  5  Colo.  342; 
Stephens  v.  Bradley  (Fla.)  2  South.  667;  Pleyte 
V.  Pleyte  (Colo.  Sup.)  24  Pac.  570;  Ross  v. 
Steel  Works,  34  lU.  App.  323;  TJ.  S.  v.  Vigil, 
10  WaJl.  424.  And  in  Kelly  v.  V.  S.,  27  Fed. 
016,  It  was  allowed  after  the  cause  had  been 
transferred  from  the  circuit  to  the  district 
court. 

5.  It  Is  also  objected  that  Justice  Hamilton 
was  not  clothed  with  judicial  power  in  the 
premises.  Upon  this  point  It  is  contended 
that  under  the  organic  law  of  the  territory 
Justice  Laughlln  was  the  only  Judge  having 
power  to  act  in  the  First  Judicial  district  court, 
and  that  Judge  Hamilton,  although  an  asso- 
ciate justice  of  the  supreme  court,  could  not 
act,  even  though  Judge  Laughlln  was  disquali- 
fied by  reason  of  bis  relation  as  counsel  for 
the  prosecution  before  his  appointment  to  the 
bench;  and  the  courts  may  thus  become  pow- 
erless to  perform  their  duties.  The  whole  of 
the  Judicial  power  of  the  territory  is  vested  in 
tbe  supreme,  district,  and  probate  courts  and 
justices  of  the  peace.  Act  Sept.  9,  1850,  §  10. 
The  jurisdiction,  original  and  api)ellate,  shall 
be  as  limited  by  law.  The  supreme  and  dis- 
trict courts  shall  iK>ssess  chancery  and  com- 
mon-law Jurisdiction.  Under  tbe  same  act 
(1830)  it  was  also  provided  that  the  territory 
shall  be  divided  Into  three  judicial  districts, 
and  a  district  court  shall  be  held  In  each  of 
said  districts  by  one  of  the  justices  of  the  su- 
preme court,  at  such  time  and  place  as  may 
be  prescribed  by  law;  and  the  said  judges 
shall,  after  their  appointments,  respectively 
reside  in  the  district  v>hich  shall  be  assigned 
them.  It  will  be  noted  that  the  judicial  pow- 
er which  is  thus  vested  In  plenary  terms  In 
tbe  district  courts  is  to  be  exercised  in  each 
district  "by  one  of  the  Justices  of  the  supreme 
court."  It  does  not  require  that  it  shall  be 
exercised  by  any  particular  one  of  the  Justices; 
and  while,  for  the  convenience  of  the  public,  a 
Judge  Is  to  be  assigned  to  each  district,  who  Is 
required  to  reside  therein,  there  is  no  express 
or  implied  prohibition  ux)on  any  Judge  against 
exercising  power  In  any  district  not  the  one  to 
which  he  has  been  assigned.  There  is  noth- 
ing in  the  language  of  that  clause  requiring 
such  a  construction  as  will  confine  the  exercise 
of  the  power  to  the  particular  justice  assigned 
to  the  district,  when  that  person  is  otherwise 
incapacitated.  We  have  been  cited  to  Stan- 
ley V.  U.  8..  1  Okl.  342,  33  Pac.  1025,  as  an 
authority  holding  a  different  opinion.  We  en- 
tirely agree  with  the  court  In  that  case  that 
the  district  courts  are  creations  of  the  federal 
congress,  and  derive  their  powers  and  author- 
ity from  the  laws  of  the  United  States;  but 
we  also  recognize  that  congress  has  said  that 
the  Judicial  power  of  the  district  courts  Is  to 
be  exercised  "by  one  of  the  Justices  of  the  su- 
preme court,"  and  we  cannot  agree  that  the 
requirement  that  a  Justice  shall  be  assigned 
to  and  reside  in  a  district— a  provision  de- 


signed merely  for  convenience— Is  safficient,  it 
may  be,  to  paralyze  the  administration  of  jus- 
tice, or,  on  the  other  hand,  force  a  judge  to 
preside  who  is  unfitted  by  reason  of  his  inter- 
est in  the  cause,  oi  his  previous  employment 
as  an  attorney  in  the  case.  Moreover,  the  rec- 
ords of  this  court  show  that  no  assignment  has 
ever  been  made  of  any  judge  to  any  particular 
district.  In  the  year  1858  It  became  desirable 
to  hold  conrt  at  more  than  one  place  in  each 
district,  and  congress  granted  authority  for  the 
holding  of  court  in  each  county.  There  is  noth- 
ing In  this  act  (June  10,  1858)  amounting  to  the 
prohibition  contended  for,  and  the  maxim, 
"Expressio  unius  exclusio  alterlus,"  has  no  ap- 
plication whatever.  It  Is  idle  to  contend  that 
such  language  is  sufficient  to  block  the  wheels 
of  criminal  Justice. 


SCHMURR  V. 
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(Supreme  Court  of  Oregon.     Oct  19,  1896.) 

Fire  Insurance— Proof  of  Loss — Sofficiekct — 
Waiver  of  Condition. 

1.  A  policy  of  fire  insurance  provided  that,  as 
part  of  the  proofs  of  loss,  the  insured  should  fur- 
nish a  certificate  of  a  notary  as  to  the  circum- 
stances of  the  fire,  and,  if  the  claim  be  for  a 
building,  a  certificate  of  a  builder  showing  the 
value  of  the  building  before  the  fire.  The  insured, 
after  loss,  sent  a  proof  of  loss,  but  without  the 
certificates  referred  to.  The  proofs  were  returned 
as  defective,  in  that  the  value  of  the  building 
was  not  stated,  except  by  the  insured  himself. 
The  attorney  of  the  insured  attached  his  certifi- 
cate as  notary,  stating  tlie  facts  required,  and 
sent  the  proofs  a  second  time,  with  a  request  to 
be  informed  in  what  particular,  if  any,  they  were 
defective.  Held,  that  a  suijsequent  return  of  the 
proofs  by  the  company,  with  the  information 
merely  that  they  were  "declined  and  objected 
to,"  was  insufiieient,  estopping  the  company  from 
pleading  In  avoidance  of  its  liability  that  no 
builder's  certificate  was  attached  to  the  proofs. 

2.  Nor  can  the  company  object  to  the  notary's 
certificate  on  the  ground  that  the  facts  show 
that  the  officer  making  it  was  not  the  notary 
nearest  the  fire. 

3.  A  policy  of  fire  insurance  provided  that  In 
the  case  of  the  erection  of  adjoining  buildings, 
without  notification  to  the  company  and  its  con- 
sent in  writing,  the  policy  should  be  void,  and 
also  that  any  notice  given  to  or  representation 
by  any  solicitor  or  agent  of  the  company  as  to 
the  property,  title,  etc.,  insured  under  the  policy, 
should  not  be  binding  on  the  company.  The  in- 
sured, after  issue  of  the  policy,  and  when  the 
premium  was  paid,  notified  the  agent  of  the  erec- 
tion of  a  building  within  the  proliibited  distance, 
and  asked  what  the  extra  premium  would  be. 
The  agent  wrote  to  the  company  to  ascertain 
the  fact,  and  informed  the  plaintiff  of  the  result. 
Plaintiff  declined^  to  pay  uie  extra  amount  de-' 
manded,  but  the  policy  was  not  canceled.  Hdd, 
that  the  acceptance  of  the  premium  and  the  fail- 
ure to  cancel  the  policy  operated  as  a  waiver  of 
the  condition  binding  the  company, 

4.  A  waiver  of  the  conditions  of  a  i)olicy  of  In- 
surance by  parol  will  bind  the  company,  even 
though  the  policy  provides  that  no  such  waiver 
or  modification  will  bind  the  company  unless  in- 
dorsed in  writing  on  the  policy. 

Appeal  from  circuit,  court,  Multnomah  coun- 
ty;  E.  D.  Shattuck,  Judge. 

Action  upon  a  policy  of  fire  Insurance, 
brought  by  John  Schmurr  against  the  State 
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Insurance  Company.    There  waa  Judgment  for 
plaintiff,  and  defendant  appeals.   Affirmed. 

W.  T.  Slater  and  B.  B.  Williams,  for  appel- 
lant.   N.  D.  Simon,  for  respondent 

BEAN,  J.  Xbis  la  an  action  upon  a  fire  In- 
surance policy  wbich  provides  ttiat,  as  a  part 
of  the  proof  of  loss,  the  assured  "shall  pro- 
duce a  certificate  under  the  hand  and  seal  of  a 
magistrate  or  notary  public  (nearest  to  the 
place  of  the  Are,  not  concerned  in  the  loss  as 
a  creditor  or  otherwise,  nor  related  to  the  as- 
sured), stating  that  he  has  examined  the  cir- 
cumstances attending  the  loss,  knows  the  char- 
acter and  circumstances  of  the  assured,  and 
verily  believes  tliat  the  assured  has,  without 
fraud,  sustained  loss  on  tiie  property  Insured 
to  the  amount  which  such  magistrate  or  no- 
tary public  shall  certify,"  and,  if  the  claim  be 
for  a  building,  "the  duly-verifled  certificate  of 
some  reliable  and  responsible  builder  as  to  the 
actual  cash  value  of  It  Immediately  before  said 
fire;"  and,  also,  that  "any  notice  given  to, 
representation  made  to  or  by,  or  knowledge  of, 
any  solicitor  or  agent  representing  this  com- 
pany, of  any  fact,  change,  act,  or  thing  relat- 
ing to  the  property,  title,  occupancy,  incum- 
brances, or  otherwise.  Insured  under  this  pol- 
icy subsequent  to  the  issuing  of  the  same,  shall 
not  in  any  wise  be  binding  on,  or  be  regarded 
as  notice  to,  or  knowledge  of,  this  company, 
but,  in  order  to  be  binding  on  the  company, 
must  be  indorsed  in  writing  hereon,  as  pro* 
Tided  in  the  terms  and  conditions  of  this  pol- 
icy"; and  "that  in  case  of  *  *  *  the  erec- 
tion of  adjoining  buildings  •  •  *  v^thont/ 
being  immediately  notified  to  this  company, 
and  its  consent  thereto  obtained  in  writing, 
*  *  *  this  policy  sliall  thereafter  cease  and 
•  be  null  and  void." 

The  action  is  defended  upon  the  grounds  (1) 
that  no  proof  of  loss  was  made  as  provided  in 
the  policy;  and  (2)  that  the  contract  of  in- 
surance became  null  and  void  by  the  erection 
of  an  adjoining  building  within  the  prohibited 
limits  without  the  written  consent  of  defend- 
ant. The  plaintiff  claims,  however,  that  he 
furnished  sufilcient  proof  of  loss,  and  that  the 
stipulation  of  the  policy  in  reference  to  the 
effect  of  the  erection  of  adjoining  buildlni^ns 
was  waived  by  the  company.  The  Insurance 
was  effected  through  Irle,  a  soliciting  agent  of 
defendant,  with  authority  to  receive  and  for- 
ward applications  to  the  home  office,  counter- 
sign and  deliver  policies  when  Issued  by  that 
office,  and  to  collect  the  premiums  thereon. 
After  the  delivery  of  the  policy,  but  before  .•ill 
thj  premiums  had  been  paid,  an  electric  car 
bam  was  built  within  eight  or  nine  feet  of 
the  building  Insured;  and,  when  plaintiff  came 
to  make  the  deferred  payment,  he  notified  Irle 
of  that  fact,  and  inquired  us  to  tne  amount 
of  additional  premium  required  on  account 
thereof.  With  this  knowledge  of  the  increase 
In  the  risk,  Irle  accepted  the  balance  due  on 
the  premium,  and  wrote  to  the  company  to 
ascertain  the  additional  amount  required  on 


account  of  the  erection  of  the  car  bam,  and. 
upon  receipt  of  Its  answer,  notified  plaintiff  of 
the  amount;  but  it  was  never  paid,  nor  the 
policy  canceled.  Within  a  short  time  after  tlie 
fire,  the  plaintiff,  tlirough  his  attorney,  made 
out  and  forwarded  to  the  home  office  of  the 
company  proof  of  loss  regular  in  all  respects, 
except  that  it  had  neither  a  certificate  of  the 
magistrate  or  notary  public  nearest  the  fire, 
nor  a  builder's  certificate  as  required  by  the 
policy.  Upon  its  receipt  by  the  company,  it 
was  promptly  returned,  with  the  objection  that 
"it  does  not  show  whether  the  conditions  of 
the  policy  have  been  violated  or  not,  furnishes 
no  proof  as  to  the  value  of  the  house  except 
the  man's  mere  statement  that  it  is  worth  so 
much,  and  in  fact  does  not  comply  with  the 
terms  and  conditions  of  the  policy."  There- 
upon one  of  the  attorneys  of  the  plaintiff  im- 
mediately affixed  his  certificate  as  a  notary 
Iiubllc  in  the  form  and  to  the  effect  required  by 
the  policy,  and  again  forwarded  it  to  the  com- 
pany, with  a  letter  calling  attention  to  the  cer- 
tificate, and  saying:  "We  do  not  know  In 
what  other  respect  the  proof  of  loss  Is  de- 
fective, as  it  follows  strictly  the  proofs  of  loss 
which  are  used  by  your  company.  If  In  any 
other  respect  It  is  defective,  will  you  kindly 
inform  us?"  A  few  days  afterwards  the  de- 
fendant returned  the  proof,  saying  that  it  "is 
returned  herewith,  declined,  and  objected  to." 

Upon  this  record,  the  two  questions  present- 
ed are:  (1)  Does  the  proof  of  loss  furnished 
by  the  plaintiff  sustain  the  allegation  of  the 
complaint  that  proof  of  loss  had  been  regular- 
ly made?  And  (2)  did  the  company  waive  Ihe 
provision  of  the  policy  in  reference  to  the  ef- 
fect of  the  erection  of  adjoining  bulldines? 
Both  of  these  questions  must  be  answered  in 
the  affirmative. 

1.  The  law  is  settled  that  where  the  as- 
sured, in  attempting  in  good  faith  to  comply 
with  the  provisions  of  a  policy,  furnishes  to 
the  Insuring  company,  within  the  time  stipu- 
lated, what  purports  and  is  intended  to  be 
proof  of  loss,  the  company  must  point  out 
particularly  any  defects  therein  If  It  intends 
to  rely  upon  them.  If  it  falls  to  do  so,  ob- 
jection cannot  thereafter  be  made  to  its  suf- 
ficiency. May,  Ina  If  468,  469;  Wood,  Ins.  { 
432;  Insurance  Co.  v.  Tucker,  02  111.  W;  In- 
surance Co.  V.  Block,  109  Pa.  St.  535,  1  AtL 
ri23;  Myers  v.  Insurance  Co.,  72  Iowa,  176,  33 
N.  W.  453;  Insurance  Co.  v.  Holthaus,  43 
Mich.  423,  6  N.  W.  642;  Assurance  Co.  r. 
Samuels  (Tex.  Olv.  App.)  83  S.  W.  239.  Now, 
In  this  case  the  defendant  failed  to  point  out 
any  particular  objection  to  the  proof  as  fur- 
nished, except  that  the  value  of  the  build- 
ing was  shown  only  by  the  statement  of  the 
assured.  The  objections  that  the  proof  did 
not  show  whether  the  conditions  of  the  policy 
had  been  violated  or  not,  and  that  It  did  not 
comply  with  the  terms  and  conditions  of  the 
policy,  are  altogether  too  general.  Insurance 
Co.  V.  Block,  supra;  Myers  v.  Insurance  Co., 
72  Iowa,  176,  33  N.  W.  453.  It  Is  the  duty 
of  an  insurance  company,  pending  the  ad- 
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Justment  of  a  loss,  under  Its  policy,  to  act 
towards  the  claimant  in  good  faith;  and,  if 
It  is  dissatisfied  In  any  way  with  the  proof 
fnmlshed.  It  ought  to  make  known  to  the 
assured  the  specific  nature  of  its  objections, 
so  that  he  may  have  an  opportunity  to  make 
the  necessary  correction  before  it  Is  too  late. 
Good  faith  and  common  honesty  demand  as 
much,  and  the  law  is  not  satisfied  with  any- 
thing less.  Hence  we  dismiss  without  fur- 
ther comment  any  objections  to  the  sufficien- 
cy of  the  proof  as  made,  other  than  that  it 
■"furnishes  no  proof  as  to  the  value  of  the 
hoiisc  except  the  roan's  mere  statement  that 
it  is  worth  so  much."  This  objection  Is  quite 
indefinite  in  its  meaning,  as  the  policy  pro- 
vides that  the  value  shall  be  shown  both  by 
the  certificate  of  a  magistrate  or  notary  pub- 
lic and  of  a  builder;  and  whether  it  was  in- 
tended to  be  understood  that  the  proof  was 
defective  because  it  did  not  have  the  nota- 
ry's or  the  builder's  certificate  is  not  made 
«lear.  The  plalntlfT,  however,  evidently  in 
{rood  faith,  understood  it  to  refer  to  the  cer- 
tificate of  the  notary,  and  immediately  sup- 
plied what  be  supposed  to  be  the  defect  point- 
ed out,  and  so  advised  the  company.  It 
thereafter  made  no  objection  on  that  account, 
but  returned  the  proof  with  the  simple  state- 
ment that  It  was  "declined  and  objected  to." 
Under  these  circumstances  it  cannot  be  beard 
to  say  now  that  the  proof  is  defective  be- 
cause It  did  not  have  a  builder's  certificate 
as  to  the^  value  of  the  property.  If  it  de- 
sired to  object  on  that  account,  it  should 
have  said  so,  and  not  used  language  calcu- 
lated to  mislead  and  confuse. 

But  it  Is  said  that  the  notary's  certificate 
as  actunUy  furnished  Is  insufficient  because 
the  facts  show  that  the  officer  making  it  was 
not  the  notary  nearest  to  the  fire.  But  this 
-objection  also  comes  too  late.  It  should 
have  been  made  at  tbe  time  the  proof  was 
returned,  and  plaintiff  thus  given  an  oppor- 
tunity to  procure  the  certificate  of  the  proper 
officer,  if  that  was  insisted  upon  by  the  de- 
fendant company.  In  our  opinion,  the  ob- 
jection to  the  proof  of  loss  that  the  certificate 
of  the  nearest  notary  and  of  a  builder  did 
not  accompany  it  is  not  available  to  the  de- 
fendant at  this  time,  and  the  proof  as  made 
must  be  held  and  deemed  a  sufficient  compli- 
ance with  the  policy  in  tliat  respect  This 
lieing  so,  any  error  of  the  court  either  In  the 
admission  of  evidence  or  in  instructing  the 
jury  upon  the  matter  of  the  waiver  of  a  proof 
of  loss  becomes  entirely  immaterial,  and 
cc-ed  not  be  further  considered. 

2.  Upon  the  other  question  it  is  admitted 
that,  unless  the  stipulation  in  the  policy  In 
rc-gard  to  the  effect  of  the  erection  of  adjoin- 
ing buildings  was  waived  by  the  defendant, 
tbe  construction  of  the  car  bam  rendered  the 
policy  void,  and  the  plaintiff  cannot  recover. 
1'he  question  of  waiver  must  be  determined 
from  the  testimony  of  the  plaintiff  and  the 
agent  Irle.  The  plaintiff  testified  that,  when 
he  paid  the  last  Installment  of  the  premium, 


be  told  Trie  that  the  car  bam  bad  been  buUt, 
nnd  asked  him  how  much  it  would  add  to  tbe 
cost  of  his  Insuraacc;  that  Irle  said  $17,  but 
nftei-wards  said  it  would  be  about  $22,  and 
at  another  time  $35;  that  he  told  Irle  he 
wanted  to  find  out  about  It,  but  did  not  have 
the  money  to  pay  just  at  that  time,  and  Irle 
replied,  "All  right,  I  will  let  you  know,"  but 
the  witness  never  heard  of  the  matter  again. 
Irle  says  that  he  saw  the  plaintiff  In  Sep- 
tember, and  had  a  conversation  with  him 
about  the  car  barn,  during  which  the  plain- 
tiff asked  him  if  it  would  make  any  differ- 
ence in  his  Insurance;  that  he  told  him  it 
would  increase  the  cost  of  the  Insurance,  as 
well  as  the  hazard,  but  he  could  not  tell  how 
much,  but  would  write  to  the  company  and 
find  out;  that  he  did  write  to  the  company 
for  information  in  regard  to  the  matter,  and, 
upon  receiving  Its  answer,  wrote  to  the  plain- 
tiff to  come  to  bis  office,  and  he  would  tell 
him  what  the  additional  cost  would  be.  In 
response  to  this  notice,  plaintiff  came  to  the 
office,  and  was  informed  by  witness  of  the 
amount  of  the  Increased  rate  on  account  of 
the  bam,  but  thought  it  too  much,  and  for 
that  reason  did  not  pay  it  at  the  time,  but 
said  he  would  see  about  it,  however.  In  a 
week  or  so  afterwards,  the  witness  again 
n\et  the  plaintiff  on  the  street,  and  told  him 
he  had  not  paid  the  additional  premium,  and 
that  it  must  be  paid  or  he  had  no  insur- 
ance, and  plaintiff  said  that  other  agents 
had  told  him  that  a  policy,  when  once  writ- 
ten, remained  in  force  until  it  expired,  and 
that  he  would  let  it  go  that  way.  Upon 
cross-examination  the  witness  said  that  he 
did  not  cancel  the  policy  for  failure  to  pay 
the  additional  premium,  as  he  ought  to  have 
done,  because  he  wanted  to  keep  the  insur- 
ance, and  wanted  plaintiff  to  pay  the  ar-ount 
due.  From  this  testimony  it  appears  that 
Irle  not  only  had  notice  himself  of  the  ex- 
istence of  the  car  barn  before  he  received  and 
accepted  the  full  premium  on  the  policy  in 
suit,  but  that  he  also  notified  tne  company 
at  the  home  office  of  that  fact,  and  obtained 
from  it  a  statement  of  the  amount  of  addi- 
tional premium  made  necessary  by  such 
structure.  When  the  company,  with  knowl- 
edge of  the  violation  of  the  provisions  of  the 
policy  as  thus  communicated  by  Irle,  retain- 
ed the  premium,  and  allowed  the  polley  to  re- 
main uncanceled,  it  estopped  Itself  from 
claiming  a  forfeiture  on  account  of  the  bam, 
although  Its  consent  for  its  erection  was  not 
given  In  writing.  The  condition  of  the  pol- 
icy in  this  regard  could  be  waived  or  mod- 
ified by  the  defendant,  and  such  waiver  or 
modification  could  be  made  by  parol,  although 
the  policy  Itself  provided  that  it  should  be 
in  writing.  Miner  v.  Insurance  Co.,  27  Wis. 
093;  Webster  v.  Insurance  Co.,  86  Wis.  67; 
Vlele  T.  Insurance  Co.,  26  Iowa,  9.  So  that 
whether  Irle's  knowledge  of  the  erection  of 
the  car  bam  would  be  binding  upon  the  de- 
fendant or  not  Is  Immaterial,  because  the 
company  itself,  after  being  advised  of  the 
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breach,  retained  tbe  premium,  and  took  no 
steps  whatever  towards  the  cancellation  of 
the  policy,  and  therefore  waived  the  forfei- 
ture. Insurance  Co.  v.  Malevinsky,  6  Tex. 
Olv.  App.  81,  24  S.  W.  sot;  Insurance  Co.  v. 
Spiers,  87  Ky.  285,  8  S.  W.  453.  Finding  no 
error  in  the  record,  the  Judgment  of  the  court 
below  is  affirmed. 


(29  Or.  669) 

LONG  CREEK  BLDG.  ASS'N  v.  STATE 
INS.  CO. 

(Supreme  Court  of  Oregon.     Oct.  19,  1896.) 

•  FlKB  ISSURANOB— PI.EADIKO  ASD  PROOF— WaIVKR 

—Payment  of  Fkeuiuh— Autbority  of  Aoent 
—  Burden  of  Proof  —  Appeal  —  Service  of 
Notice. 

1.  In  an  action  on  a  ftre  insurance  policy, 
whete  the  plaintiff  pleaded  that  he  had  furnish- 
ed the  proofs  of  loss  required,  it  was  error  to 
permit  liim  to  pro  re  facts  showing  a  waiver  of 
proof  by  the  company. 

2.  In  an  action  on  a  policy  of  fire  insurance, 
where  it  was  in  issue  whether  the  agent  to 
whom  the  insured  paid  the  premium  note  had  au- 
thority to  receive  payment  thereof,  an  instruc- 
tion that,  if  the  agent  was  the  authorized  agent 
of  the  company,  the  jury  "must  find  in  the  same 
way  whether  the  transaction  had  with  him  by 
the  plaintiff  was  within  the  scope  of  his  author- 
ity, and,  if  it  was,  then  it  has  the  same  force  as 
it  would  have  had  if  tbe  plaintiff  had  dealt  with 
the  company  itself,"  was  improperly  given,  in 
that  it  left  to  the  jury  to  determine  both  the 
question  of  fact  as  to  the  existence  of  the  agency 
and  the  question  of  law  as  to  the  extent  of  bis 
authority. 

3.  Where  a  note  given  for  tbe  premium  due 
upon  a  policy  of  insurance  is  made  payable  at 
the  home  oHice  of  the  company,  the  insured,  on 
making  payment  to  an  agent  not  in  possession 
of  the  note,  assumes  the  burden  of  proof  that 
such  agent  had  authority,  express  or  implied,  to 
receive  the  money. 

4.  The  mere  authority  of  the  agent  of  an  in- 
surance company  to  solicit  applications  for  in- 
surance, to  countersign  and  deliver  policies,  and 
to  receive  and  transmit  premiums,  does  not  car- 
ry with  it  authority  to  receive  payment  upon  a 
premium  note  which,  by  its  terms,  is  payable 
at  the  home  office  of  the  company,  and  of  which 
the  agent  had  not  at  the  time  tbe  possession. 

5.  Where  the  issue  was  whether  the  payment 
by  the  insured  of  a  premium  note  to  an  agent 
who  had  not  possession  thereof  was  payment  to 
the  company,  it  apiM-ured  that  the  note,  by  its 
terms,  was  payable  at  the  home  ollice;  that,  be- 
fore the  note  came  due,  the  company  notified 
plaintiff  of  the  fart,  and  that  no  agent  or  other 
person  had  authority  to  collect  it,  or  receive  pay- 
ment thereof,  unless  he  had  the  note  in  his  pos- 
session at  the  time.  HeUI.  that  it  was  error  to 
charge  the  jury  that  such  notice  was  not  binding 
on  the  plaintiff,  unless  the  company  showed 
that  its  terms  had  been  accepted  liy  the  plaintiff. 

(>.  T'ndcr  Hill's  Ann.  Laws.  |  >')31,  providing 
that  service  of  notice  of  apijeal  may  be  made  on 
the  attorney  if  he  resides  in  the  county  where 
the  action  is  pending,  it  is  not  necessary  that 
such  service  should  be  made  within  the  county 
in  which  such  attorney  resides. 

Appeal  from  circuit  court.  Grant  county; 
M.  D.  Clifford,  Judge. 

Action  by  the  Long  Creek  Building  Asso- 
ciation upon  a  policy  of  Are  insurance  Issued 
by  the  State  Insurance  Company.  There 
was  judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 


W.  T.  Slater,  for  appellant  James  A. 
Fee,  for  respondent. 

BEAN,  J.  This  Is  an  action  on  an  Insni^ 
ance  policy  Issued  by  the  defendant  company 
In  October,  1894,  for  the  premium  of  which 
the  plaintiff  gave  its  promissory  note,  pay- 
able on  or  before  January  1,  1895,  at  the 
home  office  of  the  defendant  company  in  the 
city  of  Salem.  Both  the  note  and  policy 
contained  a  provision  that,  In  case  tbe  note 
was  not  paid  at  maturity,  tbe  policy  should 
be  null  and  void,  and  tbe  company  relieved 
from  liability  for  any  loss  happening  during 
such  default  of  payment  The  policy  also 
contained  the  stipulation  usual  in  such  ih- 
struments  that  no  action  could  be  maintained 
thereon  until  proof  of  loss  In  the  form  pre- 
scribed should  be  furnished  the  company  by 
the  assured.  The  plaintiff,  in  its  complaint, 
alleged  tbe  issuance  of  tbe  policy;  the  loss, 
on  January  4,  1895,  of  the  building  covered 
thereby,  and  Its  value;  and  that  "on  tbe  Ist 
day  of  February,  1895,  thereafter  plaintiff 
furnished  defendant  with  proof  of  said  loss 
and  interest,  and  otherwise  and  at  all  times 
duly  performed  all  the  conditions  of  the  poli- 
cy on  its  part,  including  the  payment  of  the 
premium  note  according  to  tbe  tenor  there- 
of." The  defendant  denied  that  proof  of  loss 
was  furnished  as  alleged,  or  at  all,  and  for 
a  defense  averred  that  the  plaintiff  fallen 
and  neglected  to  pay  the  premium  note  at 
maturity,  and  by  reason  thereof, the  policy 
was  null  and  void  at  the  time  of  tbe  lire. 
The  reply  put  in  issue  tbe  new  matter  set 
up  in  the  answer,  and  alleged  that  the 
amount  due  on  the  premium  note  was  paid 
December  29,  1894,  to  one  Orln  L.  Patterson, 
tbe  local  agent  of  the  defendant  at  tbe  place 
wbere  the  Insured  property  was  situated, 
and  that  he  was  duly  authorized  and  empow- 
ered to  receive  the  same,  or.  If  not  so  au- 
thorized, tbe  defendant  afterwards,  with 
knowledge  of  the  facts,  ratified  and  approved 
of  bis  action  In  so  doing.  Upon  the  issues 
thus  joined  a  trial  was  had,  resulting  In  a 
judgment  In  favor  of  plaintiff,  and  defend- 
ant appeals. 

Tbe  action  was  commenced  and  tried  in 
Grant  county,  and  the  notice  of  appeal  serv- 
ed In  an  adjoining  county  upon  an  attorney 
of  defendant  who  resided  In  the  county  In 
which  the  trial  was  bad.  The  plaintiff 
moves  to  dismiss  the  appeal  on  tbe  ground 
that  service  of  a  notice  of  appeal  upon  an 
attorney  must  be  made  in  the  county  where  he 
resides.  But  we  do  not  so  read  tbe  statute. 
Section  531,  Hills'  Ann.  Lawsi  as  construed 
by  this  court,  authorizes  tbe  service  of  no- 
tices of  appeal  upon  either  tbe  party  or  his 
attorney.  If  the  latter  resides  in  the  county 
where  the  action  was  tried;  but  it  would  be 
a  strange  construction  of  the  statute  to  hold 
that  service  upon  an  attorney  could  only  be 
made  in  the  county  in  which  be  resides.  The 
requirements  of  the  statute  are.  In  our  opin- 
ion, satisfied,  it  the  service  Is  made  upon  the 
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resident  attorney,  whether  made  In  or  out  of 
his  home  county.  The  motion  to  dismiss  is 
therefore  denied. 

The  next  question  we  are  called  upon  to 
consider  is  one  of  pleading  and  practice. 
The  complaint  arers  that  pjaintiff  furnished 
proof  of  loss  as  required  by  the  policy,  but, 
instead  of  attempting  to  sustain  this  allega- 
tion at  the  trial,  it  offered,  and  was  permit- 
ted, over  defendant's  objection,  to  give  In  evi- 
dence facts  which  It  claimed,  and  the  court 
ruled,  tended  to  show  a  waiver  of  such  per- 
formance by  defendant.  This  was  error. 
The  furnishing  of  proof  of  loss  is  made  by 
the  policy  a  condition  precedent  to  plaintiff's 
right  of  recovery.  It  was,  therefore,  essen- 
tial to  the  sufficiency  of  the  complaint  that 
it  should  affii-matlvely  show  either  a  per- 
formance of  such  condition  or  that  it  bad 
been  waived.  It  ,averred  performance,  and, 
this  being  denied,  the  proof  should  have  been 
confined  to  the  issue  thus  made.  The  rule 
is  well  settled  that  a  plaintiff  cannot  plead 
performance  of  a  condition  precedent  and  re- 
cover under  proof  of  a  waiver  of  such  per- 
formance. See  4  Enc.  PI.  &  Prac.  631,  .for 
authorities.  It  Is  true  that  In  some  Juris- 
dictions an  exception  to  this  rule  seems  to 
have  been  made  in  actions  on  Insurance  poli- 
cies (McCulIougfa  V.  Insurance  Co.,  113  Mo. 
(K)6,  21  S.  W.  207k  but  it  does  not  commend 
itself  to  us  as  founded  upon  either  reason  or 
authority  (2  Wood,  Ins.  1134;  Insurance  Co. 
V.  Duke,  43  Ind.  421;  Insurance  Uo.  v.  Cape- 
hart,  108  Ind.  270,  8  N.  B.  285;  Fayerweath- 
er  V.  Insurance  Co.,  118  N.  Y.  324,  23  N.  E. 
192;  Insurance  Co.  ▼.  Thorp,  48  Kan.  23»,  28 
Pac.  991;  McCormack  v.  Insurance  Co.,  78 
Cal.  468,  21  Pac.  14;  Edgerly  v.  Insurance 
Co.,  43  Iowa,  587).  A  condition  which  quali- 
fies or  defeats  the  plaintiff's  claim,  being  a 
condition  subsequent,  may  be  sgfely  Ignored 
by  him  in  his  complaint,  because  it  Is  a  mat- 
ter of  defense,  and  waived,  unless  pleaded 
by  the  defendant;  but  he  Is  required  to  show 
affirmatively  either  a  substantial  perform- 
ance of  a  condition  precedent  to  his  right  of 
action,  or  that  such  performance  has  been 
waived,  and,  before  he  can  do  either,  he 
must  plead  it.  Under  our  statute  it  is  not 
necessary  to  state  the  facts  showing  perform- 
ance as  at  common  law,  but  a  plaintiff  may 
plead  generally  that  he  has  duly  performed 
all  the  conditions  on  bis  part  (section  87); 
but  this  statute  in  no  way  changes  the  rules 
of  evidence,  or  permits  a  plaintiff  to  plead 
performance  and  recover  by  showing  a  waiv- 
er. It  is  elementary  law  that  the  proof  must 
correspond  to  the  allegations,  and  there  is  no 
reason  why  this  rule,  found  by  long  experi- 
ence to  be  necessary  to  the  orderly  adminis- 
tration of  Justice,  should  not  apply  in  actions 
on  insurance  policies,  as  in 'all  other  cases. 
It  imposes  no  hardship  upon  the  plaintiff, 
and  is  but  even-handed  Justice  to  the  defend- 
ant. A  waiver  of  a  mere  defect  in  a  proof 
of  loss  as  furnished  may,  however,  be  shown 
without  pleading  It,  because  an  omission  to 


notify  the  assured  of  such  defect  promptly 
and  speciflcaliy  estops  the  company  from 
claiming  that  the  proof  furnished  does  not 
comply  with  the  provisions  of  the  policy, 
and  it  is  therefore  deemed  to  be  due  proof 
of  loss,  and  sustains  an  allegation  of  per- 
formance. But  where  no  attempt  whatever 
is  made  to  comply  with  the  provisions  of  the 
policy  in  that  regard,  but  reliance  is  had  en- 
tirely upon  a  waiver  of  performance,  the 
waiver  must  be  pleaded  before  it  can  be 
proved. 

The  principal  question  of  fact  on  the  trial 
was  whether  the  promissory  note  had  been 
paid  before  the  fire.  It  is  admitted  that  prior 
to  that  time  the  plaintiff  paid  the  amount  there- 
of to  a  clerk  of  the  local  agent  or  solicitor 
through  whom  the  insurance  was  effected,  but 
who  was  not  in  possession  of  the  note;  and  the 
contention  for  the  defendant  is  that  the  agent 
had  no  authority  to  receive  such  payment,  and 
this  was'  the  important  question  for  the  deter- 
mination of  the  court  and  Jury.  Upon  this 
issue  the  court  charged  the  Jmy  that:  "Insur- 
ance agents  act  mainly  in  soliciting  insurance, 
receiving  and  forwarding  the  application  of  the 
insured,  delivering  the  policy  to  him,  and  re- 
ceiving the  premiums.  Where  the  agent  can 
take  premiums,  be  can  use  his  discretion  as  to 
the  mode.  He  can  take  a  check;  and  notice 
to  the  agent  of  a  material  fact  is  notice  to  the 
principal,  whether  communicated  or  not.  In 
short,  the  agent  represents  his  principal,  and 
his  acts  and  transactions  had  with  him  are  the 
acts  of  the  company  and  transactions  had  with 
the  company,  provided  said  acts  and  transac- 
tions be  within  the  scope  of  his  authority.  So 
that  you  must  find  first  whether  Patterson  was 
the  authorized  agent  of  the  company,  and  you 
must  find  it  like  any  other  fact,  from  the  evi- 
dence and  under  the  same  rules;  and  if  you 
find  he  was,  then  you  must  find  In  the  same 
way.  If  the  transactions  had  with  him  by  plain- 
tiff were  within  the  scope  of  his  authority;  and, 
if  they  were,  then  it  lias  the  same  force  as 
they  would  have  had  plaintiff  dealt  with  the 
company  itself;  otherwise  not."  By  this  in- 
struction, as  well  as  throughout  the  entire 
charge  of  the  coturt,  it  was  left  to  the  jiury  to 
determhie  both  the  fact  of  Patterson's  agency 
and  whether  by  virtue  thereof  he  was  author- 
ized to  receive  payment  of  the  promissory  note. 
This  was  manifest  error.  While  the  existence 
of  an  agency  is  always  a  question  of  fact,  what 
may  be  lawfully  done  thereunder  is  a  question 
of  law.  Glenn  v.  Savage,  14  Or.  567,  13  Pac. 
442.  Where  the  fact  of  the  appohitment  and 
authority  of  an  agent  Is  not  in  controversy,  it 
is  the  duty  of  the  court  to  declare,  as  a  matter 
of  law,  whether  or  not  it  empowers  him  to 
perform  the  particular  act  in  question;  but 
where  there  is  a  dispute  as  to  the  appointment 
or  authority  conferred  upon  an  agent  by  his 
principal,  the  Jury  must  find  the  facts,  but, 
when  they  have  done  so,  they  must  take  the  law 
from  the  court  as  to  whether  a  given  act  comes 
within  the  scope  of  the  agent's  authority.  In 
tills  case,  however,  the  court  erroneously  sub- 
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mltted  both  the  facts  and  the  law  to  the  jury. 

We  were  urgently  requested  at  the  argument 
to  decide  whether  Patterson  bad  authority  to 
receive  payment  of  the  note  In  queBtion,  aa  that 
seems  to  be  the  principal  matter  of  controversy 
between  the  parties  to  this  litigation.  But 
we  are  precluded  from  doing  so,  because  no 
such  question  was  raised  or  passed  upon  by 
the  court  below;  nor  could  we,  If  it  had  been, 
because  the  bill  of  exceptions  does  not  contain, 
or  purport  to  contain,  all  the  evidence  bearing 
upon  his  authority.  The  fact  that  the  note 
by  its  terms,  is  payable  at  the  home  office  of 
the  company,  did  not  preclude  it  from  receiving 
payment  elsewhere  through  an  authorized 
agent;  but,  the  plabitiff  having  made  such 
payment  to  an  agent  not  In  possession  of  the 
note,  the  burden  of  proof  is  upon  it  to  show  that 
he  had  authority,  either  express  or  Implied, 
from  the  company  to  receive  the  same  (Paris 
V.  Moe,  60  Ga.  90);  and  a  mere  authority  to 
receive  applications  for  insurance,  countersign 
and  deliver  policies,  and  receive  and  transmit 
premiums,  is  InsufKcient  for  that  purpose  (Bou- 
ton  V.  Insurance  Co.,  25  Conn.  542;  Critchett 
V.  Insurance  Co.,  63  Iowa,  404,  5  N.  W.  543). 
When  such  an  agent  delivers  the  policy,  re- 
ceives and  forwards  the  premium  note  to  the 
home  office,  his  power  of  molding  or  changing 
the  terms  of  the. contract  or  receiving  payment 
of  the  premium  ceases,  unless  authority  to  do 
so  Is  expressly  delegated  or  sanctioned  by 
knovra  or  permitted  usage.  May,  Ins.  {  138. 
If,  therefore,  Patterson  had  no  authority  from 
the  company,  either  express  or  implied,  except 
'to  solicit  and  receive  applications  for  Insur- 
ance on  such  property  in  such  amounts  and  at 
such  rates  as  are  permitted  by  the  rules  and 
instniptions  fm-nlsiied  by  said  company,  and 
not  otherwise,  to  receive  and  transmit  the  pre- 
miums therefor,"  we  think  it  clear  that  the  pay- 
ment of  the  premium  note  to  him  was  not  a 
payment  to  the  company,  unless  the  act  was 
afterwards  ratified  and  approved  by  it.  Wheth- 
er he  had  any  further  authority,  or  whether  his 
acts  wore  ratified  and  approved  by  the  com- 
pany, are  questions  to  be  hereafter  determhied. 

Tlie  defendant  gave  evidence  on  the  trial 
tending  to  show  that  about  a  month  before  the 
preraimn  note  became  due  It  notified  the  plain- 
tiff In  writing  of  the  date  when  the  same  would 
booome  due,  and  that  uo  agent  or  other  person 
had  authority  to  collect  or  receive  payment 
thereof  unless  he  had  the  note  In  his  posses- 
sion at  the  time,  and  that  any  payment  made 
to  such  agent  or  person  would  not  be  recog- 
nized by  the  company.  But  the  court  charged 
the  juiy  that  plaintiff  was  not  bobnd  by  this 
notice,  unless  the  defendant  proved  to  their 
satisfaction  that  Its  terms  had  been  accepted 
and  acquiesced  in  by  the  plaintiff.  Upon  what 
theory  this  instmction  can  be  sustained  or  was 
given  we  are  at  a  loss  to  understand.  The  no- 
tice In  no  way  affected  the  terms  of  the  con- 
tract between  the  plaintiff  and  defendant. 
There  was  no  stipulation  therein  that  plaintiff 
should  be  permitted  to  pay  the  note  to  some 
agent  of  the  company  who  did  not  have  it  in. 


his  possession,  but,  on  the  contraty,  It  was  ex- 
pressly agreed  that  ^liould  be  paid  at  the 
home  office.  This  being  so,  it  would  be  strange, 
indeed.  If  the  defendant  could  not  warn  the 
plaintiff  against  the  consequences  of  paying  it 
to  some  agent  who  did  not  have  it  In  his  posses- 
sion; or  that  It  could  not,  by  notice  to  the 
maker,  revoke  any  authority,  real  or  apparent. 
It  had  previously  given  to  the  agent  to  receive 
such  payment  If  the  notice  in  question  was 
received  by  the  plaintiff  prior  to  the  payment 
to  Patterson,  It  Is  clear  that  the  payment  was 
uot  binding  on  the  company,  whatever  author- 
ity Patterson  may  have,  had  prior  to  that  time. 
It  Is  admitted  he  did  not  have  the  note  in  his 
possession,  and  therefore,  according  to  tlie 
terms  of  the  notice,  bad  no  authority  to  re- 
ceive payment  thereon.  The  rule  does  not  pre- 
vail that  once  an  agent  always  an  agent,  as 
seems  to  have  been  the  impression  of  the  trial 
court,  as  indicated  by  the  instruction  referred 
to.  Whether  Patterson  had  authority  to  re- 
ceive poyment  of  the  promlssoiy  note  we  do 
not  undertake  to  decide  at  this  time,  but  we 
have  no  hesitancy  in  saying  that.  If  he  ever  had 
such  authority,  the  receipt  by  plabitiff  of  the 
notice  referred  to  would  certainly  be,  in  effect, 
a  revocation  thereof.  The  Judgment  Is  re- 
versed, and  a  new  trial  ordered. 


(29  Or.  E99) 


STATE  V.  SKINNER. 


(Supreme  Court  of  Oregon.    Oct  19.  189C.) 
La'uoest  bt  Bailee— Evii>B?rcB  or.  Tbost  Kula- 

TIOS. 

In  a  prosecution  for  larceny  by  bailee,  tliere 
was  evidence  that  defendant,  the  ngcnt  of  a 
building  and  loan  association,  reprosfMited  to 
plaintiff,  in  npgotiations  for  a  loan,  that  the  asso- 
ciation required  each  applicant  for  a  loan  to  ad 
vance  1  per  cent,  of  the  amount  of  the  loan,  $10 
of  which  waft  to  be  used  in  examininB  the  title  of 
the  land  offered  by  the  applicant  as  security,  the 
balance  to  be  credited  on  the  loan  if  made.  De- 
fendant converted  to  his  own  use  the  mouey 
advanced  by  prosecutor,  and  the  loan  was  re- 
fused by  the  association.  Held,  that  the  evi- 
dence was  sufficient  to  show  that  prosecutor 
only  parted  with  the  title  to  the  money  advanced 
in  case  a  loan  was  made,  and  therefore  warrant- 
ed a  conviction. 

Appeal  from  circuit  court,  Douglas  coun- 
ty;  J.  C.  Fullerton,  Judge. 

F.  H.  Skinner  was  convicted  of  larceny, 
and  appeals.     Affirmed. 

W.  W.  Cardwell,  for  appellant  Geo.  G. 
Bingham,  for  the  State. 

MOORE,  O.  J.  The  defendant  was  In- 
dicted, tried,  and  convicted  of  the  crime  of 
larceny  by  bailee,  and,  having  been  sen- 
tenced to  the  penitentiary  for  the  term  of 
two  years,  he  appeals,  assigning  as  error  the 
refusal  of  the  "court  to  instruct  the  Jury  to 
return  a  verdict  of  not  guilty.  The  defend- 
ant's counsel  contends  that  the  evidence  pro- 
duced at  the  trial  was  insufficient  to  estab- 
lish the  existence  of  any  trust  relation  be- 
tween the  defendant  and  the  person  alleged 
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to  have  been  defrauded  by  blm,  and  baring 
moved  the  conrt,  after  the  state  had  Intro- 
duced Us  evidence  and  rested,  to  direct  the 
acquittal  of  the  defendant,  he  could  not  be 
convicted  of  the  crime  of  larceny  by  bailee. 
"Within  the  meaning  of  the  criminal  law, 
a  bailment,"  says  Mr.  Bishop,  in  his  work 
on  Criminal  Law  (volume  2,  g  857),  "is  where 
one  has  personal  property  Intrusted  to  hUn, 
to  be  returned  or  delivered  to  another  in 
specie  when  the  object  of  the  trust  is  ac- 
complished"; and  the  oftense  consists  in  the 
imlawfnl  and  felonious  conversion  of  the 
property  or  money  by  the  Imllee  to  his  own 
use.  UlU's  Ann.  Laws  Or.  i  1771;  State  v. 
Lucas,  24  Or.  168,  33  Pac.  538.  In  Welsh 
V.  People,  17  111.  339,  Caton,  J.,  In  distin- 
guishing between  simple  larceny  and  lar- 
ceny by  bailee,  says:  "Where  •  *  ♦  the 
alleged  larceny  is  i>erpetrated  by  obtaining 
the  i)ossesslon  of  the  goods  by  the  volun- 
tary act  of  the  owner,  under  the  influence 
of  false  pretenses  and  fraud,  •  •  ♦  there 
Is  no  real  difficulty  in  deducing  the  correct 
rule  by  which  to  determine  whether  the  act 
was  a  larceny,  and  felonious,  or  a  mere 
cheat  and  swindle.  The  rule  is  plainly  this: 
If  the  owner  of  the  goods  alleged  to  have 
been  stolen  parts  with  both  the  possession 
and  the  title  to  the  goods  to  the  alleged 
thief,  then  neither  the  taking  nor  the  con- 
version is  felonious.  It  can  but  amount  to 
a  fraud.  It  Is  obtaining  goods  under  false 
pretenses.  If,  however,  the  owner  parts  with 
the  possession  volantarily,  but  does  not  part 
with  the  title  expecting  and  intending  that 
the  same  thing  shall  be  returned  to  him,  or 
that  it  shall  be  disposed  of  on  his  account, 
or  in  a  particular  way,  as  directed  or  agreed 
upon,  for  his  benefit,  then  the  goods  may 
be  feloniously  converted  by  the  bailee,  so  as 
to  relate  back  and  make  the  taking  and  con- 
version a  larceny.  The  pointed  inquiry  in 
such  a  case  must  always  arise:  Did  the 
owner  part  with  the  title  to  the  thing,  and 
was  the  legal  title  vested  in  the  prisoner? 
If  so.  he  was  not  guilty  of  larceny." 

Examining  the  evidence  In  the  light  of  the 
definition  and  rule  above  given,  it  tends  to 
show  that  the  defendant' was  the  agent  of 
the  Washington  National  Building,  Loan  & 
Investment  Association,  of  Seattle,  Wash., 
a  corporation  of  that  state,  organized  to  loan 
money,  arising  from  the  sale  of  Its  capital 
stock,  to  Its  stockholders,  taking  as  security 
therefor  mortgages  on  real  property  in  cities 
or  villages  only;  that,  as  such  agent,  he  was 
authorized  to  sell  the  stock  of  the  associa- 
tion, for  which  he  was  to  receive  a  commis- 
sion, but  he  had  no  authority  to  accept  or 
receive  any  money  on  account  of  loans  made 
by  the  association;  that  on  August  19,  1895, 
the  defendant  represented  to  one  R.  B.  Dixon 
that  the  association  of  which  he  was  agent 
was  prepared  to  loan  money  on  farm  prop- 
erty at  fi  per  cent.  Interest,  but,  as  a  condi- 
tion and  guaranty  of  good  faith,  each  ap- 
plicant for  a  loan  was  required  to  advance 
V  .4tiP.no.5— 24 


1  per  cent,  of  the  amount  applied  for,  $10- 
of  which  was  to  be  paid  for  procuring  an 
abstract  of  the  title  to  real  property  offered 
as  security,  the  remainder  to  be  credited  on 
the  evidence  of  the  Indebtedness  If  the  loan 
was  made,  but,  if  the  application  for  the 
loan  was  rejected,  the  money  so  advanced 
was  to  be  returned  to  the  applicant.  Dixon, 
being  in  need  of  money,  thereupon  made  a 
written  application  to  the  said  association 
for  a  loan  of  510,000  "on  building  loan  asso- 
ciation plan,"  offering  as  security  therefor  a 
first  mortgage  on  his  farm  of  1,650  acres  in 
Douglas  county,  and,  complying  with  the 
condition  Imposed  by  the  defendant,  gave 
him  a  check  on  the  Douglas  County  Bank, 
at  Boseburg,  for  ?100,  taking  the  follow- 
ing receipt  therefor:  "Roseburg,  Douglas 
county,  Oregon,  Aug.  19,  1895.  Received 
from  R.  B.  Dixon  one  bnhdred  dollars  on 
account  B.  &  L.  Loan.  $100.  F.  H.  Skin- 
ner, Special  Traveling  Agent"  The  defend- 
ant got  the  check  cashed  at  the  bank,  and 
converted  the  money  to  his  own  use.  On  Au- 
gust 29th  of  that  year,  Joseph  H.  Hawley, 
the  general  agent  of  said  association  at  Port- 
land, Or.,  received  by  mall,  from  the  defend- 
ant, Dixon's  application  for  the  loan,  to- 
gether with  what  purported  to  be  the  latter's- 
application  for  the  purchase  of  100  shares  of 
the  capital  stock  of  the  said  association,  of 
the  valae  of  |10,000.  There  is  nothing  in  the 
application  for  the  loan  to  Indicate  that  Dix- 
on desired  to  subscribe  for  any  stock  of  the 
association,  except  a  recital  as  follows:  "My 
certificate  of  stock  in  the  association  is  num- 
bered   ,  calling  for  100  shares,  and  is 

dated  ,   18—."     Dixon,   in   speaking  of 

the  disposition  to  be  made  by  the  defendant 
of  the  money  so  advanced,  says:  "I  under- 
stood at  the  time,  if  the  loan  went  througli, 
910  was  to  go  for  the  abstract,  also  exam- 
ining the  abstract  in  Portland;  and,  in  case 
the  loan  did  not  go  through,  I  was  to  get  $!)0 
of  the  money  back."  And  on  cross-exam- 
ination he  further  says:  "I  advanced  ?100, 
as  I  understood,  to  go  to  the  company.  It 
was  to  be  forwarded  on  down  there;  and  if 
the  loan  was  made,  why,  all  right,  I  was 
to  get  It  back,  and,  if  It  was  not  made,  I 
was  to  get  it  back."  The  witness,  referring 
to  the  representations  made  by  the  defend- 
ant in  relation  to  the  disposition  of  the 
money,  also  says:  "He  claimed  that  it  had 
to  be  forwarded  on  down  to  the  company  to 
secure  the  loan."  From  this  testimony  the 
Jury  might  have  found  that  Dixon  never  in- 
tended to  part  with  the  title  to  the  money  so 
advanced,  unless  his  application  was  ap- 
proved and  the  loan  made,  and  that  the  de- 
fendant obtained  it  under  an  agreement  that 
he  would  forward  it  to  the  general  manager 
of  the  association  at  Portland,  and.  If  tiie 
loan  was  not  made,  it  would  be  returned 
to  Dixon.  This  would  be  equivalent  to  a 
finding  that  a  trust  was  thereby  established, 
and  that  the  defendant  was  the  bailee  of  the 
money,  which,  upon  a  demand  therefor,  he 
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neglected  to  return,  thereby  converting  it  to 
his  own  use.  It  is  true,  the  board  of  di- 
rectors of  the  association  never  rejected  the 
application  for  a  loan;  but  the  testimony  of 
Hawley,  its  general  manager,  tends  to  show 
that,  under  its  by-laws,  no  loans  could  be 
made  on  farm  property;  and,  this  being  so, 
the  refusal  to  entertain  the  application  was 
equivalent  to  a  rejection. 

The  defendant's  counsel,  In  his  brief  and 
argument,  seeks  to  show  that  the  money  was 
paid  by  Dizon  to  the  defendant  under  an 
agreement  to  purchase  stock  in  the  associa- 
tion. If  this  be  true,  Dixon  parted  with  the 
title  to  the  money,  and  no  trust  attached 
to  it  in  the  hands  of  the  defendant,  but  Dixon 
testifies  that  he  never  signed  the  application 
to  purchase  stock,  and  that  the  signature 
thereto  is  a  forgery.  This  testimony  mate- 
rially affected  the  question  of  the  guilt  or 
innocence  of  the  accused,  and  renders  it  nec- 
essary for  thef  Jury  to  pass  upon  it,  and, 
having  found  the  defendant  guilty,  they  must 
have  found  that  Dixon  never  signed  the 
agreement  to  purchase  stock.  There  was,  In 
our  judgment,  sufficient  evidence  produced 
at  the  trial  from  which  the  Jury  might  have 
found  that  a  trust  existed  between  Dixon 
and  the  defendant,  which  the  latter  betrayed, 
and  hence  there  was  no  error  in  the  court's 
refusal  to  give  the  instruction  requested. 
The  judgment  must  therefore  be  affirmed, 
and  it  is  so  ordered. 


(6  Colo.  App.  451} 

WIELAND  V.  POTTER. 

(CJourt  of  Appeals  of  (Colorado.     April  Term, 

1895.) 

Appuiir— Abstkact— Bill  of  Exobptioss — 
Review. 

1.  To  entitle  a  plaintiff  in  error  to  a  considera- 
tion of  his  case,  be  must  comply  with  the  rules 
of  the  court  regarding  the  preparation  of  al>- 
stracts. 

2.  A  bill  of  exceptions  must  be  authenticated 
by  the  trial  judge,  and,  where  the  only  certifi- 
cate to  what  purports  to  be  such  bill  is  signed  by 
a  person  styling  himself  "official  stenographer, 
it  cannot  be  considered. 

3.  Questions  of  fact,  to  be  determined  from 
the  evidence  in  a  case,  cannot  be  reviewed  with- 
out a  bill  of  exceptions. 

Error  to  district  court,  Otero  county. 

Action  between  one  Wleland  and  one  Pot- 
ter. From  the  Judgment  Wleland  brings  er- 
ror.   Dismissed. 

J.  Hoffmire  and  T.  K.  Hoffmire,  for  plain- 
tiff In  error. 

PER  CURIAM.  We  must  again  call  the 
attention  of  the  bar  to  the  necessity  of  ab- 
stracting cases  In  accordance  with  the  rules 
of  court.  In  this  case  the  abstract  is  not  a 
decently  full  index.  From  It  It  Is  Impossible 
to  get  an  understanding  as  to  the  character 
and  nature  of  the  case.  To  hiform  the  court 
at  what  folios  of  the  record  something  can  be 
fotmd,  although  it  may  be  of  some  assist- 
ance, does  not  comply  with  the  rules.    In  this 


case  there  Is  another,  and  more  serious,  dif- 
ficulty. There  is  no  bill  of  exceptions.  The 
only  certificate  of  what  purports  to  be  a  bill 
of  exceptions  Is  that  of  some  person  who 
styles  himself  "ofiiclal  stenographer."  It  is 
needless  to  say  that  such  a  certificate  is 
worthless,  and  cannot  be  substituted  for  that 
of  the  Judge.  The  only  question  involved  was 
as  to  the  ownership  of  personal  property,  and 
that  was  entirely  dependent  upon  the  evi- 
dence. Without  a  bill  of  exceptions,  there  Is 
no  basis  for  a  review  of  the  Judgment.  The 
writ  of  error  will  be  dismissed.    Dismissed. 


(U  Mont.  502) 

STATE  ex  rel.  WOODY  v.  ROTWITT, 
Secretary  of  State. 
(Supreme  Court  of  Montana.     Oct.  12,  1896.) 
Elections— Nomination  of  Candidates  fob  Of- 
fice—Desiqnation  OF  Nominee  bt  Peti- 
tion— Rights  of  Political  Faktibs. 

1.  A  party  convention  of  a  single  county, 
which  is  one  of  two  or  more  counties  compos- 
ing a  judicial  district,  has  no  authority  to  place 
in  nomination  a  candidate  for  the  office  of  dis- 
trict judge,  that  being  a  state  office,  a  legal  nom- 
ination to  which  can  only  be  made  by  a  conven- 
tion representing  all  the  voters  of  the  party  in 
the  several  counties  in  the  district. 

2.  The  statute  (Pol.  Code,  §§  1310-1312)  hav- 
ing recognized  the  right  of  political  parties, 
through  conventions  or  primary  meetings,  to 
nominate  candidates  for  office,  they  have  an 
equal  right  to  refrain  from  making  nominations, 
and  no  person  not  so  nominated  has  the  right  to 
have  his  name  placed  on  the  official  ballot  as  the 
candidate  of  a  party,  and  a  candidate  placed  in 
nomination  by  petition,  as  authorized  by  section 
1313,  is  the  nominee  of  the  petitioners  only,  and 
cannot  be  designated  on  the  ballot  as  the  candi- 
date of  a  regularly  organized  party. 

Petition,  on  relation  of  Frank  H.  Woody, 
for  a  writ  of  Injunction  against  Louis  Rotwitt, 
as  secretary  of  state.    Writ  granted. 

The  petitioner  applies  for  a  writ  of  injunc- 
tion commanding  the  defendant  secretary  of 
state  to  refrain  from  certifying  to  the  coun- 
ty clerks  of  Missoula  or  Ravalli  counties  the 
name  of  George  W.  Reeves,  Esq.,  as  the  can- 
didate of  the  "Silver  Republican  Party"  or 
of  the  "Republican  Party  of  the  State  of  Mon- 
tana" for  the  office  of  judge  of  the  Fourth 
Judicial  district,  state  of  Montana.  It  ap- 
pears by  the  petition  that  on  September  3, 
1896,  the  petitioner  was  dul>  nominated  by  a 
convention  of  delegates  who  were  resident  in 
Missoula  and  Ravalli  counties  as  the  Demo- 
cratic cnndidAte  for  the  office  of  judge  of  the 
Fourth  Judicial  district,  comprising  the  coun- 
ties of  Missoula  and  Ra'<'aUI;  that  a  conven- 
tion of  the  Republican  party,  consisting  of 
delegates  from  ihe  counties  of  Missoula  and 
RavalU,  on  the  9th  day  of  September.  1896, 
duly  nominated  one  E.  E  Hershey  as  the  Re- 
publican candidate  for  judge  of  the  district 
court.  It  was  conceded,  however,  during  the 
argument,  that  no  cerUflcate  of  Hershey's  nom- 
ination was  ever  filed  with  the  secretary  of 
state,  as  Is  required  by  law,  and  .that,  even 
if  it  were  so  filed,  he  is  not  a  candidate,  hav- 
ing notified  the  secretary  of  state  of  his  dec- 
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Unatlon  of  any  nomination  as  district  judge. 
The  petitioner  next  avers  tliat  the  Silver  Re- 
publican party  has  been  a  regular  political  or- 
ganization since  September  9,  1896,  and  has 
nonainated  officers,  and  published  the  prin- 
ciples It  proclaims  and  advocates;  that  on 
September  22,  1896,  the  Republican  party 
held  a  county  convention  In  Missoula  county 
to  nominate  county  officers,  the  delegates  to 
said  convention  being  from  Missoula  county 
exclusively,  but  that  the  said  county  conven- 
tion pretended  to  nominate  George  W.  Reeves 
as  the  Republican  candidate  for  district  judge 
of  the  Fourth  Judicial  district,  and  on  October 
3,  1886,  filed  with  the  defendant  a  certificate, 
stating,  in  8Ul>stance,  that  at  a  convention  of 
the  Republican  party,  held  on  the  said  last- 
mentioned  date,  of  Missoula  county,  the  said 
George  W.  Reeves  was  by  the  said  conventoin 
nominated  for  judge  of  said  Fourth  Judicial 
district.  It  then  appears  that  immediately  up- 
on the  conclusion  of  the  proceedings  of  the 
Republican  county  convention,  a  portion  of 
the  delegates  to  the  same  assembled  as  a 
Sliver  Republican  convention,  and  among  oth- 
er proceedings  of  said  convention  so  assembled 
tbedelegates  nominated  the  said  Reeves  for  the 
office  of  district  judge,  and  on  October  3,  1896, 
filed  a  certificate  with  the  defendant,  reciting, 
in  substance,  that  the  said  Reeves  had  been 
nominated  by  such  convention  as  the  candidate 
of  the  Silver  Republican  party.  It  is  averred 
that  the  nominations  Just  referred  to  are  void, 
because  they  were  not  made  by  any  convention 
in  which  the  county  of  Ravalli  was  represent- 
ed, or  was  invited  to  be  represented,  or  had 
an  opportunity  to  be  represented.  The  peti- 
tioner then  sets  forth  that  on  October  3,  1896, 
there  were  filed  with  the  secretary  of  state 
four  lists  of  names  whereby  certain  qualified 
electors  of  Missoula  county,  nominated  George 
W.  Reeves  as  candidate  of  the  Silver  Repub- 
lican party  for  district  judge  of  the  Fourth 
judicial  district.  The  petitioner  alleges  that 
these  i)etitlons  are  defective  by  reason  of  elect- 
ors in  certain  instances  omitting  to  sign  their 
places  of  residence  and  occupations  as  required 
by  law.  It  Is  next  averred  that  on  Octol>er  3, 
1896,  certain  other  petitions  were  filed  with 
the  secretary  of  state,  wherein  certain  elect- 
ors attempt  to  nominate  the  said  George  W. 
Reeves  as  the  candidate  of  the  "Republican 
Party  of  the  State  of  Montana."  But  the  pe- 
titioner alleges  that  these  petitions  are  defect- 
ive by  the  omissions  In  certain  cases  to  add 
to  the  names  of  the  electors  tliclr  places  of 
residence,  etc.  It  is  also  averred  that  there 
are  not  enough  names  upon  the  petitions  re- 
ferred to  to  nominate  the  said  George  W. 
Reeves  according  to  law. 

The  secretary  of  state,  by  answer,  denies 
that  Hershey  was  ever  duly  nominated,  and  al- 
leges that  at  a  regular  Republican  state  con- 
vention, composed  of  electors  from  all  the 
counties  in  the  state,  the  delegates  attending 
such  convention  from  Ravalli  and  Missoula 
counties  without  right  or  authority  assembled 
and  pretended  to  nominate  Hershey,  but  never 


filed  any  certiflcate  of  nomination,  and  that 
said  Hershey  was  regularly  nominated  by  the 
Republican  county  convention  of  Missoula 
county  as  county  attorney  for  said  county. 
The  defendant  denies  "on  information  and 
belief  that  the  Silver  Republican  party  has 
been  at  all  times  since  the  9th  day  of  Sep- 
tember, 1896,  a  regularly  organized  and  ex- 
isting political  party  in  the  said  Fourth  ju- 
dicial district  of  the  state  of  Montana";  alleges 
that  the  Missoula  Republican  county  conven- 
tion nominated  said  Reeves  as  a  candidate  for 
Jndge,  and  filed  with  the  defendant,  on  October 
3,  1896,  a  certificate  In  due  form;  admits  that 
after  tbe  Republican  county  convention  had 
adjnmed  sine  die  a  part  of  the  delegates  at- 
tending such  convention  assembled  as  a  Silver 
Republican  convention,  and  alleges  that,  after 
assembling  and  duly  organizing  as  a  conven- 
tion representing  the  Silver  Republican  party, 
they  nominated  said  Reeves  as  a  candidate  for 
judge,  and  in  due  form  filed  a  certificate  of 
nomination  with  the  defendant.  The  defend- 
ant alleges  on  information  and  belief  that 
neither  the  Republican  party  nor  the  Sliver 
Republican  party  In  Ravalli  county  have  ever 
held  a  convention  for  the  puipose  of  nominat- 
ing a  candidate  for  the  office  of  judge  of  the 
Fourth  judicial  district,  but  have  acquiesced 
in  the  nomination  of  the  said  Reeves  for  said 
office.  The  answer  admits  the  filing  of  the  pe- 
titions referred  to  by  the  allegations  of  plain- 
tifTs  petition,  but  denies  the  defects  alleged  In 
the  petitions.  It  Is  unnecessary  to  mention 
the  particular  defects  in  the  denials  more  spe- 
cifically, as  they  are  not  material  to  the  deci- 
sion of  the  case.  To  this  answer  the  peti- 
tioner filed  a  demurrer. 

T.  J.  Walsh,  for  relator.  Thomas  Marshall, 
IL  J.  Hasliell,  and  M.  S.  Gunm,  for  respond- 
ent 

HUNT,  J,  (after  stating  the  facts).  The 
attempted  nomination  of  Mr.  Hershey  as  Re- 
publican candidate  for  district  judge  by  the 
delegates  to  the  state  convention  on  Septem- 
ber 9,  1896,  from  RavalU  and  Missoula  coun- 
ties, is  not  important  because,  whether  the 
method  pursued  was  legal  or  not  Is  imma- 
terial. Inasmuch  as  Mr.  Hershey  expressly  de- 
clined to  be  a  candidate  by  a  written  declina- 
tion, on  ffie  with  the  secretary  of  state;  so 
that  It  the  judicial  district  was  properly  rep- 
resented by  the  assembling  of  the  delegates 
to  the  Republican  state  convention  from  the 
several  counties  of  the  district  In  a  district 
convention,  and  If  such  district  convention 
properly  exercised  its  powers  by  selecting  a 
candidate,  still  their  work  as  a  district  con- 
vention has  become  ineffective,  both  by  the 
declination  of  Mr.  Hershey  and  by  tbe  taiinre 
of  any  subsequent  concerted  action  by  such 
district  convention,  or  by  any  committed  del- 
egated by  such  convention  to  substitute  an- 
other candidate  in  place  of  Hershey.  The 
fact  Is,  therefore, .  that  there  is  no  Republi- 
can   candidate  for  district  Judge  who  was 
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couiinated  by  any  convention  of  delegates 
-chosen  from  Ravalli  and  Missoula  counties. 
!So  far  the  cnse  Is  perfectly  simple.  But  in 
the  current  of  political  conventions  on  Sep- 
tember 22,  18!)6,  the  Republican  party  In  and 
for  Missoula  county  held  a  county  conven- 
tion to  nominate  candidates  for  county  offi- 
ces in  Missoula  county.  This  convention,  it 
appears  by  the  pleadings,  was  essentially  a 
county  convention  for  the  county  of  Missoula. 
It  is  admitted  that  its  delegates  were  exclu- 
Bively  from  Missoula  county,  and  its  func- 
tions were  evidently  Intended  to  be  limited  to 
the  single  purpose  of  making  nominations 
usually  and  appropriately  to  be  made  by  a 
county  convention.  No  invitation  was  ever 
extended  to  the  Republicans  of  Ravalli  coun- 
ty to  send  delegates  to  the  convention,  no 
opportunity  was  given  to  Ravalli  county  to 
participate  in  the  convention,  and  there  was 
in  fact  no  representation  at  all  of  Ravalli 
county.  This  county  convention,  however, 
went  beyond  its  evident  primary  purposes, 
and  nominated  a  candidate  for  a  state  otHce, 
—judge  of  the  district  court  for  the  Fourth 
jiidicial  district,— an  official  in  whose  elec- 
tion Ravalli  as  well  as  Missoula  county  is 
deeply  interested,  and  for  whose  election 
each  is  authorized  to  vote  under  the  consti- 
tution and  laws  of  the  state.  We  are  irre- 
sistibly led  to  the  conclusion  that  the  elector 
who  may  vote  for  the  election  of  a  Judge  of  a 
judicial  district  should'  have  every  fair  and 
Ubual  opportunity  to  participate  jointly  in 
the  convention  nomination  of  a  candidate 
for  that  office,  and  should  jointiy  participate, 
or  decline  to  do  ao.  The  letter  of  our  con- 
E^tltution  is,  "The  state  shall  be  divided  into 
judicial  districts  in  each  of  which  there  shall 
be  elected  by  the  electors  thereof  one  judge 
of  the  district  court,"  etc.  Thus  is  the  right 
preserved  to  the  electors  to  choose  their  own 
Judicial  officers,  and  it  is  strictiy  in  accord 
with  the  spirit  of  popular  elections  'fa  our 
land  that,  where  the  official  is  to  be  elected 
by  the  joint  vote  of  several  counties,  the 
nomination  of  a  candidate  to  represent  any 
political  organization  should  be  by  represent- 
atives of  such  party  from  aU  such  several 
•counties  acting  Jointly.  The  statutes  (sec- 
tions 1310-1312,  Pol.  Code)  recognize  systems 
o(  conventions  and  primary  meetings  held  to 
nominate  candidates  for  public  office.  Such 
conventions  are,  however.  In  our  Judgment, 
meant  to  be  organized  assemblages  of  electors 
or  delegates .  fairly  representing  the  entire 
body  of  electors  of  the  political  party  which 
may  lawfully  vote  for  the  candidates  of  any 
such  convention.  In  a  similar  case  (State  v. 
Weir  [Wash.]  31  Pac.  417)  the  supreme  court 
of  Washington  said:  "•  •  •  The  plain 
irtent  of  said  section,  when  examined  In  the 
light  of  all  the  other  sections  upon  the  siib- 
Jtct,  makes  It  perfectiy  clear  that  the  prima- 
Ty  meeting  or  convention  must  be  by  or  on 
t)elialf  of  the  entire  body  of  voters  of  the  re- 
spective party  who  are  to  be  allowed  to  vote 
at  the  election  of  the  officers  therein  nomi- 


nated." We  therefore  think  the  Missonia 
county  Republican  convention  did  not  repre- 
sent the  Republican  party  of  the  IJ'ourth  Ju- 
dicial district,  and  its  action  in  nominating  a 
candidate  for  judge  was,  imder  the  pleadings 
of  this  case,  a  nullity. 

These  observations  are  equally  pertinent  to 
the  certificates  purporting  to  be  the  nomination 
papers  of  George  W.  Reeves  by  the  convention 
of  the  Silver  Republican  party  of  Missoula 
county.  The  Silver  Republican  party,— It  be- 
ing conceded  by  the  pleadings  on  both  sides  that 
such  an  organization  existed  in  Missoula  coun- 
ty on  September  22,  189C,— in  its  convention, 
ignored  the  rights  of  Ravalli  county,  as  did  the 
Republican  convention.  Their-  action,  there- 
fore, is  to  be  judged  in  the  same  manner,  and 
our  conclusion  must  be  that  no  benefit  can  ac- 
crue to  Mr.  Reeves  as  a  convention  nominee  of 
that  organization  for  the  office  of  district  judge. 
No  Republican  or  Silver  Republican  convention 
having  lawfully  nominated  a  candidate  for  dis- 
trict judge,  we  wlU  now  briefly  consider  the 
certificates  of  nomination  filed  by  the  electors 
of  Missoula  and  Ravalli  counties,  and  determine 
what,  If  any,  standing  they  give  to  Mr.  Reeves. 
These  petitions  may  be  regarded,  for  the  pur- 
poses of  this  decision,  as  subscribed  by  the  re- 
quired number  of  electors,  and  as  otherwise 
regular  nnder  section  1313  of  the  Political  Code, 
except  as  hereinafter  discussed.  This  section 
provides  in  part  that  "candidates  for  public  of- 
fice may  be  nominated  otherwise  than  by  con- 
vention or  primary  meeting  in  the  manner  fol- 
lowing: A  certificate  of  nomination,  containing 
the  name  of  a  candidate  for  the  office  to  be 
filled,  with  such  information  as  Is  required  to 
be  given  In  certificates  provided  for  hi  section 
1311  of  this  chapter,  must  be  signed  by  electors 
residing  within  the  state  and  district  or  politi- 
cal division  in  and  for  which  the  officer  or  offi- 
cers are  to  be  elected,  in  the  following  requir- 
ed numbers."  Now,  still  assuming  4hat  these 
certificates  were  regular  In  form,  as  above  not- 
ed, we  find  that  they  are  attempts  to  nominate 
George  W.  Reeves,  Esq.,  as  the  candidate  of 
regularly  organized  parties,  namely,  the  Sil- 
ver Republican  party  and  the  Republican  party 
of  Missoula  and  Ravalli  counties.  The  ques- 
tion, therefore,  resolves  itself  into  this:  No  ef- 
fective nomination  for  district  Judge  having 
been  made  by  any  convention  or  primary  meet- 
ing held  for  the  purpose  of  making  a  district 
nomination  (although  a  convention,  purporting 
to  be  a  district  convention,  was  held,  and  took 
Initiatoiy  steps  towards  nominating  another 
candidate),  under  such  clrcumstauces  can  a  per- 
son get  his  name  on  the  ticket  of  a  r^ular  par> 
ty  as  a  regular  party  nominee  solely  by  petition 
of  voters  who  nominate  him  as  the  candidate 
of  such  regularly  organized  party  ?  We  do  not 
think  be  can.  The  petitions  hi  this  case  con- 
stitute an  attempt  on  the  part  of  the  electors 
who  signed  them  to  make  George  W.  Reeves, 
Esq.,  the  candidate  of  an  organized  party  by 
petition.  What  the  reasons  were  which  moved 
the  electors  to  secure  these  petitions  Is  not  ma- 
terial.    Perhaps  the  Invalidity  of  the  nomina- 
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tion  of  a  candidate  for  Judge  by  the  Missoula 
eovmty  conventions  became  apparent,  and  to 
overcome  this  diflBculty  It  was  thought  proper 
to  make  party  nominations  by  petition  of  elect- 
ors residing  witliin  the  entire  election  district. 
But,  whatever  the  object  of  the  double  systems 
employed  may  have  I)een,  it  is  plain  that  Mr. 
Reeves  was  simply  intended  to  be  nominated 
as  the  candidate  of  the  Republican  and  Silver 
Republican  parties.  His  counsel  throughout  ar- 
gument have  contended  and  expressly  reiterat- 
ed time  and  again  that  be  Is  not  an  electors' 
candidate,  but  is  the  regular  candidate  of  those 
two  political  organizations;  thus  candidly  con- 
ceding that,  unless  the  nomination  is  good  as  the 
candidate  of  the  parties  alwve  named,  it  Is  al- 
together void.  We  think  this  position  of  coun- 
sel, under  the  facts  of  this  case,  is  but  honest 
and  correct,  and  we  agree  that,  unless  Mr. 
Reeves  is.  a  regularly  nominated  party  candi- 
date, his  name  should  not  go  onto  the  Italiot  at 
an.  The  certificates  and  petitions,  by  tiu'ir 
phraseology,  asked  that  G.  W.  Reeves,  Esq., 
be  made  a  party  candidate,  and  the  electors 
who  signed  those  petitions  must  have  acted  un- 
der the  belief  that  he  might  become  a  candi- 
date of  the  political  parties  named  in  the  peti- 
tion.s.  We  may,  ^therefore,  invoke  the  doctrine 
of  the  Stackpole  Case,  16  Mont.  40,' 40  Pac.  SO, 
in  this  inquiry,  -by  limiting  ourselves  to  the 
consideration  of  the  case  brought  before  the 
court  in  the  manner  and  under  the  circum- 
stances and  In  connection  with  the  facts  as 
they  appear  by  the  record  and  by  the  oft-re- 
peated legal  attitude  conforming  to  those  facts 
that  the  counsel  frankly  assumed  before  the 
court.  We  are  therefore  spared  entering  Into 
any  discussion  of  the  question  whether  Judge 
Reeves'  certificates  and  petitions,  purporting  to 
nominate  him  as  the  Republican  party  candi- 
date and  the  candidate  of  the  Silver  Republican 
party,  are  good  as  Independent  nominations  of 
an  independent  or  electors'  candidate.  We  will 
not  now  decide  that  under  section  1313,  Pol. 
Code,  a  certificate  of  nomination  by  electors,  to 
be  valid,  must  contain  the  designation  of  a  par- 
ty or  principle.  We  are  disposed  to  regard  that 
section  of  the  Code  as  contemplating  simply 
the  candidacy  of  one  not  a  nominee  of  a  party, 
—an  Independent  or  electors'  candidate.  When 
the  statutes  are  read  with  relation  to  the  dif- 
ferent conditions  contemplated,  we  are  not 
prepared  to  say  that  the  information  referred 
to  in  section  1313  necessarily  extends  to  more 
than  the  name,  residence,  business  address, 
and  the  office  for  which  the  candidate  is  nom- 
inated. The  question  is  one  proper  to  be  re- 
served until  directly  before  us.  But,  return- 
ing to  the  direct  point  to  be  passed  upon,  we 
are  obliged  to  hold  that  Judge  Reeves,  by  the 
petitions,  cannot  have  his  name  placed  on  the 
tidcet  of  a  regular  party  in  existence. 

The  law  contemplates  nominations  by  con- 
ventions, by  primary  meetings  held  to  make 
nominations,  or  by  petition  by  a  certain 
number  of  electors  resident  within  the  dis- 
trict or  political  division  in  which  the  offi- 
cer Is  to  be  elected.   Conventions  or  primary 


meeting  nominations,  under  the  law,  arc 
made  by°  organized  assemblages  of  electors 
or  delegates  representing  a  political  party  or 
principle,  and  only  candidates  so  nominated 
are  the  nominees  of  political  parties,  and 
only  such  are  entitled  to  be  placed  as  regu- 
lar party  nominees  upon  the  official  ballots. 
A  candidate  certified  as  nominated  by  elect- 
ors la  not  nominated  by  a  political  party. 
He  is  simply  a  candidate  of  those  Individual 
electors  who  have  joined  in  nominating  him, 
and  he  is  only  entitled  to  be  placed  upon.the 
ballot  as  such  a  candidate.  There  is  no  posi- 
tive obligation  upon  a  political  convention  to 
make  a  nomination  for  a  political  office. 
Considerations  of  expediency  may,  and  some- 
times do,  make  it  wise  in  the  judgment  of  u 
convention  not  to  place  any  nominee  of  the 
party  upon  their  ticket,  and  this  right  of 
a  political  convention  should  be  guarded. 
If  it  were  otherwise,  peculiar  conditions  of 
political  affairs  might  arise.  For  Instance, 
a  state  convention  of  a  party  might  see  tit 
to  make  no  nomination  for  a  member  of  con- 
gress. Their  action  in  thus  refusing  to  nom- 
inate would  be  that  of  an  organized  assem- 
blage of  delegates  representing  a  political 
party  and  its  principles.  But,  if  any  num- 
ber of  electors  may  by  petition  certify  to  the 
secretary  of  state  a  candidate  for  congress, 
and  make  him  the  candidate  of  that  i>olitical 
organization  which  in  convention  had  de- 
clined to  nominate  a  candidate,  the  law  would 
countenance  the  frittering  away  of  all  rights 
commonly  Accorded  to  political  conventions 
as  representing  political  parties,  and  any 
name  might  be  placed  upon  a  ticket  Again, 
the  secretary  of  state,  by  section  1317,  U 
obliged  to  certify  to  the  county  clerk  the 
name  and  description  of  each  person  nomi- 
nated, as  specified  in  the  certificates  of  nomi- 
nation filed  In  his  office.  It  is  by  means  of 
this  certification  of  the  secretary  of  state 
that  the  county  clerk  is  informed  how  to 
prepare  the  official  ballot  for  electors.  The 
certificate  to  the  secretary  of  state  emanat- 
ing from  a  convention  or  primary  meeting 
must  be  signed  by  the  officials  of  the  con- 
vention. The  certificate  of  nomination  by 
electors  must  be  signed  by  the  electors  only. 
The  certificate  emanating  from  the  officers 
of  a  convention  clearly  must  designate  the 
principle  or  party  represented  by  the  conven- 
tion. By  means  of  this  designation  in  the 
convention  certificate  the  secretary  of  state 
specifies  the  description  of  the  person  nomi- 
nated, including  his  party  designation.  But 
the  law,  except,  perhaps,  in  cases  presentiug 
unusual  conditions,  does  not  authorize  elect- 
ors who  may  make  a  nomination  by  peti- 
tion to  make  their  nominees  the  nominees  of 
an  organized  political  party  whose  name 
they  may  select,  provided  such  party  is  au- 
thorized to  make  a  nomination  by  conven- 
tion or  primary  meeting  held  for  the  purpose 
of  making  nominations.  The  secretary  of 
state,  therefore,  cannot  certify  a  candidate 
so  nominated  by  electors  as  the  candidate  of 
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a  political  party,  for  clearly  be  Is  not  sucli 
a  candidate,  and  has  no  place  in  a  group  of 
candidates  certified  as  nominated  by  a  regu 
lar  political  party  convention  or  organiza 
tion,  under  the  name  of  the  party  mali:lng 
su<ih  nominations.  We,  find  authority  for 
these  views  in  the  cases  of  Atlteson  v.  Lay 
(Mo.  Sup.)  22  S.  W.  481;  PhiUps  v.  Curtis 
(Idaho)  38  Pac.  405.  We  conclude,  under  the 
facts  of  this  case,  that  the  Republican  con- 
ventions of  the  district  have  not  nominated 
Judge  Reeves  as  their  candidate,  and,  it  be- 
ing our  opinion  that  the  attempts  to  make 
him  the  candidate  of  such  parties  by  peti- 
tion are  invalid,  and  as  the  court  is  not  re- 
quested to  regard  him  as  an  Independent  or 
electors'  candidate,  it  necessarily  follows 
that  the  writ  of  injunction  prayed  for  will 
T>e  made  permanent;   and  it  is  so  ordered. 

PEMBEBTON,  0.  J.,  and  DE  WITT,  J., 
concur. 


(14  UUh,  383) 

WRIGHT  V.  SOUTHERN  PAC.  CO. 
(Supreme  Com-t  of  Utah.     Sept.  23,  1896.) 

Fehsoxal  Injurt — Nonsuit — Contribotokt  Nbo- 
lioesob— eviden08— ksllow  serv- 
ANT—EXCESSIVE  Dahaobs. 
1.  The  plaintiff  received  the  injury  complain- 
ed of  while  Id  the  employ  of  defendant,  and 
whiie  acting  in  the  capacity  of  switchman  in 
defendant's  yards.  The  engine  used  in  moving 
the  cars  was  operated  without  a  fireman,  the 
engineer  performing  the  duties  of  Itreman  him- 
self. This  fact  was  known  to  the  plaintiEf,  who 
continued  to  worlt  without  making  any  com- 
plaint to  defendant  or  to  any  of  its  agents.  The 
engine  was  defective,  and  required  more  atten- 
tion because  thereof.  Defendant  had  rules 
which  required  switchmen  to  give  signals  to 
the  engineer,  and  to  see  that  the  signals  were  ob- 
served and  obeyed  before  going  between  the 
cars,  and  to  abstain  from  going  between  them 
while  in  motion,  for  the  purpose  of  coupling  or 
uncoupling  them.  But  these  rules  were  con- 
stantly violated,  not  only  by  the  plaintiff,  but 
also  by  the  yardmaster,  as  well  as  the  other 
switchmen.  On  the  occasion  of  the  accident, 
the  plaintiff  gave  the  engineer  the  signal  to  stop, 
which  was  obeyed,  and  then  went  between  the 
cars  to  pull  the  pin;  but,  being  unable  to  do  so, 
he  stepped  out,  and  gave  the  "slow  back  up"  sig- 
nal, and,  without  waiting  to  see  if  the  signal 
was  obeyed,  went  between  the  cars  to  uncouple 
them  while  in  motion.  The  engineer,  by  a  quick 
movement,  bumped  the  forward  cars  against 
the  back  one.  The  plaintiff's  foot  was  caught 
under  the  brakebeam.  He  then  gave  the  signal 
to  stop,  which  not  being  observed,  he  was  (£rag- 

ged  a  distance  of  two  or  three  car  lengths  until 
e  fell,  when  several  trucks  passed  over  and 
crushed  his  leg  below  the  knee,  causing  the  in- 
jury complained  of.  When  the  last  signal  was 
given,  the  engineer  was  in  the  act  of  replenish- 
ing the  fire,  and  therefore  failed  to  observe  and 
obey  it.  Plaintiff's  leg  was  amputated  above 
the  knee,  and  he  has  been  nnable  to  wear  an  ar- 
tificial leg.  Evidence  was  introduced  tending 
to  show  that  the  accident  would  not  have  oc- 
curred had  there  been  a  fireman  on  the  engine 
at  the  time  of  the  accident.  Held,  that  the  non- 
suit was  properly  denied;  that  plaintiff's  knowl- 
edge of  the  fact  that  defendant  operated  its  en- 
gine without  a  fireman  was  not  of  itself  suffi- 
cient to  preclude  a  recovery;  that  such  a  result 
would  not  follow  unless  the  want  of  a  fireman 
caused  the  operation  of  the  engine  to  be  so  ob- 


viously dangerous  that  a  man  of  ordinary  care 
and  reasonable  prudence  would  refuse  to  act  as 
switchman.  The  plaintiff  had  the  right  to  re- 
ly, at  least  to  some  extent,  upon  the  judgment 
of  the  defendant's  agents,  who  deemed  it  safe 
for  the  engineer  to  perform  the  work  of  a  fire- 
man. 

2.  An  employ^,  as  switchman,  assuihes  the 
perils  and  risks  ordinarily  incident  to  such  em- 
ployment, including  the  hazards  which  observa- 
tion would  bring  to  his  knowledge;  but  he  does 
not  assume  the  perils  occasioned  through  the 
negligence  of  his  employer,  nor  is  he  bound  to 
anticipate  and  comprehend  all  the  perils  to 
which  he  might  possibly  be  exposed  Ijecause  of 
a  want  of  a  sufficient  number  of  employes  to  per- 
form the  service  in  safety. 

3.  The  employer  has  the  right  to  adopt  rules 
for  the  conduct  of  business  and  safety  of  the 
employes;  but,  in  order  that  such  niles  may 
avail  the  employer  in  a  suit  for  damages  for  in- 
juries resulting  from  a  bleach  thereof,  they  must 
not  only  have  been  known  to  the  employe,  but 
also  their  observance  must  not  have  been  waived 
by  the  employer. 

4.  Where  a  certain  rule  of  the  employer, 
though  established  for  the  safety  of  the  em- 
ployl,  has  been  habitually  disobeyed  since  its  in- 
ception, or  for  a  long  period  of  time,  in  the  pres- 
ence or  to  the  knowledge  of  the  employer,  with-, 
out  an  attempt  to  enforce  it,  or  has  been  disre- 
garded in  such  manner  and  for  such  length  of 
time  as  to  raise  the  presumption  that  it  wa;a  done 
with  his  knowledge  and  approval,  the  rule  will 
be  regarded  as  abrogated  or  waived. 

5.  The  question  whether,  under  all  the  circum- 
stances surrounding  the  accident,  the  employ^ 
was  guilty  of  neghgence  which  was  the  proxi- 
mate cause  of  the  injury,  was  one  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court. 

6.  Whether  the  employfi,  at  the  precise  time 
of  the  accident,  was  exercising  such  care  as  a 
reasonable  and  prudent  man,  having  due  regard 
for  his  own  safety,  would  have  exercised  under 
similar  circumstances,  or  whether  he  was  guilty 
of  contributory  negligence  in  violating  a  rule  of 
the  employer,  were  questions  of  fact  for  the  jury 
to  determine. 

7.  Evidence  of  a  customary  disregard  of  the 
rule  of  a  railroad  company  by  its  employes, 
with  the  knowledge  and  approval  of  the  agents 
of  the  company,  is  competent  as  tending  to  show 
that  the  rule  was  abrogated  or  waived. 

8.  Where  the  negligence  of  the  employer  and 
that  of  a  fellow  servant  combine  to  produce  an 
injury  to  a  servant,  the  employer  will  be  liable  in 
damaees  to  the  injured  servant. 

9.  Where  it  is  clear,  almost  beyond  reasona- 
ble controversy,  that  the  instructions  of  the 
court  to  the  jury  respecting  the  question  of  dam- 
ages have  been  disregarded,  the  supreme  court 
may  order  a  new  trial.  The  same  influences 
which  caused  the  jury  to  disregard  the  instruc- 
tions of  the  court  may  have  misled  them  in  pass- 
ing upon  other  questions  in  the  case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  W.  Smith,  Judge. 

Action  by  James  A.  Wright  against  the 
Southern  Pacific  Ompany.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

Marshall  &  Royle,  for  appeUant  Richards 
&  Macmillan,  for  resqpondent 


BARTC^H,  J.  This  action  was  brought  to  re- 
cover damages  for  personal  injuries  which  the 
plaintiff  claims  be  received  through  the  neg- 
ligence of  the  defendant  The  trial  of  the  case 
resulted  in  a  ver^ct  in  the  sum  of  $20,000, 
against  the  defendant  Upon  the  hearing  of 
the  motion  for  a  new  trial,  the  court  reduced 
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that  Bmn  to  $15,000,  and,  on  plaintiff  consent- 
ing to  the  reduction,  overruled  the  motion,  and 
entered  judgment  accordingly.  Tbia  appeal 
was  taken  from  the  judgment,  and  from  the 
order  overruling  the  motion  for  a  new  triaL 

It  appears  from  the  evidence,  substantially, 
that  the  plaintiff  received  the  Injuries  com- 
plained of  on  the  11th  day  of  August,  1S92, 
while  acting  in  the  capacity  of  switchman,  un- 
der the  employment  of  the  defendant,  in  Its 
yards  at  Carlin,  Nov.;  that  at  the  time  of  the 
accident  he  was  28  years  old,  strong,  active, 
and  earning  $80  per  month;  that  he  bad  been 
so  employed  for  a,bout  a  year,  and  all  the  time 
had  worked  with  the  same  switch  engine  which 
occasioned  the  accident;  that  the  engine  was 
operated  without  a  fireman,  the  engineer  i)cr- 
forming  the  duties  of  fireman  himself  during 
the  entire  time  of  plaintiff's  employment,  which 
fact  was  known  to  the  plaintiff,  who  contin- 
ued to  work  without  making  any  complaint  to 
the  defendant  or  any  of  its  agents  because 
the  engine  was  thus  being  operated;  that  the 
engine  was  defective  and  at  one  time  during 
plaintiff's  employment  was  sent  to  the  shop 
for  repairs,  but  after  its  return  it  was  still 
defective  in  its  cylinder,  and  its  flues  were 
leaking,  in  consequence  of  which  the  engineer 
was  required  to  give  the  fire  and  steam  more 
attention  than  would  have  been  necessary  if  the 
engine  had  not  been  defective,  but  such  condi- 
tion of  the  engine,  and  the  fbct  tliat  it  re- 
quired more  attention  because  thereof,  were 
unknown  to  the  plaintiff;  that  the  plaintiff 
knew  the  defei\dant  bad  rules  which  required 
him  to  give  signals  to  the  engineer,  and  to  see 
that  such  signals  were  observed  and  ob^ed, 
before  going  between  the  cars,  and  to  abstain 
from  going  between  them  while  in  motion  for 
the  purpose  of  coupling  or  uncoupling  them; 
that  these  rules  were  constantly  violated  by 
the  switchmen  in  the  presence  of  the  officers 
of  the  defendant,  and  were  not  obeyed,  it  hav- 
ing been  the  custom  and  practice  to  couple  and 
uncouple  the  cars  wliUe  in  motion,  on  account 
of  the  grade  in  the  yard,  which  would  tighten 
the  links  and  pins,  and  render  it  necessary  to 
get  the  slack  by  moving  the  cars;  that  the 
plaintiff  was  in  the  habit  of  coupling  and  un- 
coupling the  cars  while  in  motion,  and  like* 
wise  other  switchmen  and  the  yardmaster  did 
the  same  thing;  that  on  the  occasion  of  the 
accident  the  plaintiff  gave  the  engineer  a  sig- 
nal to  stop,  which  was  obeyed,  and  he  went 
l)etween  the  cars  to  pull  the  pin,  but,  being 
unable  to  do  so.  he  stepped  out,  and  gave  the 
"slow  back  up"  signal,  and  again  went  in  be- 
tween the  cars  to  uncouple  them,  when  the  en- 
gineer, by  a  quick  movement,  bumped  the  for- 
ward cars  against  the  back  one;  that  thereby 
the  plaintitTs  foot  was  caught  under  the  brake- 
beam,  and,  holding  onto  the  rung  of  the  lad- 
der, he  gave  the  signal  to  stop,  which  not  be- 
ing observed,  he  was  dragged  a  distance  of 
two  or  three  car  lengths  until  he  fell,  when 
several  trucks  passed  -fvet  and  crushed  his  leg 
below  the  knee,  causing  the  Injury  complained 
of;  and  that,  when  the  last  signal  was  given, 


the  engineer  was  in  the  act  of  replenishing  the 
fire,  and  therefore  did  not  observe  or  obey  the 
signal.  It  furthei  appears  from  the  evidence 
that  the  plaintiff's  leg  was  amputated  about 
seven  inches  above  the  icnee;  that  he  has  been 
unable  to  wear  an  artificial  leg;  and  that  he 
has  suffered  much,  physically  and  mentally. 
There  is  also  evidence  which  tends  to  show 
that  the  accident  would  have  been  averted  if 
a  fireman  bad  been  on  the  engine.  The  com- 
plaint contained  two  causes  of  action,  and, 
when  the  plaintiff  rested  his  case,  counsel  for 
the  defendant  Interposed  a  motion  for  a  non- 
suit, which  motion  was  sustained  as  to  the  sec- 
ond cause  of  action,  and  denied  as  to  the  first. 
The  evidence  above  set  forth  relates  to  the 
first  cause  of  action. 

The  first  question  on  this  appeal  is  raised 
on  the  motion  for  a  nonsuit.  Counsel  for  the 
appellant  contend  that  there  was  no  question 
of  fact  which  ought  to  have  been  submitted 
to  the  jury,  and  that,  therefore,  the  court 
erred  in  refusing  to  sustain  their  motion  as 
to  the  first  cause  of  action.  Ttjey  further  In- 
sist that  it  is  Immaterial  whether  or  not  it 
would  have  been  a  reasonable  precaution  for 
the  defendant  to  have  provided  a  separate 
fireman  for  the  engine,  because  the  plaintiff 
knew  that  there  was  no  such  fireman,  and 
accepted  the  employment  as  switchman  with 
full  knowledge  of  the  manner  in  which  the 
business  in  that  yard  was  conducted,  without 
making  any  objection  to  the  engineer's  per- 
forming the  duties  of  a  fireman.  We  do  not 
think  the  plaintiff's  knowledge  of  the  fact  that 
the  defendant  operated  its  engine  without  a 
fireman  was  of  itself  sufficient  to  preclude  a 
recovery.  Such  a  result  would  not  follow  un- 
less the  want  of  a  fireman  caused  the  opera- 
tion of  the  engine  in  the  yard  in  question  to 
be  so  obviously  dangerous  that  a  man  of  or- 
dinary care  and  reasonable  prudence  would 
refuse  to  act  as  switchman.  The  evidence 
fails  to  show  that  there  was  any  such  ob- 
vious danger,  and  it  may  rightfully  be  as- 
sumed that  the  agents  of  the  defendant,  who 
had  charge  of  its  operations  in  that  yard, 
deemed  it  safe  for  the  engineer  to  perform  the 
work  of  a  fireman,  in  addition  to  his  duties  as 
engineer;  and,  under  the  circumstances  of  this 
case,  the  plaintiff  had  the  right  to  rely,  at 
least  to  some  degree,  upon  the  judgment  of 
those  agents.  Under  the  evidence  shown  by 
the  record,  we  would  not  be  warranted  to 
hold  that  the  plaintiff  was  bound  to  rely  en- 
tirely upon  his  own  judgment,  and,  hi  opposi- 
tion to  that  of  the  officers  of  the  defendant,  de- 
termine that  it  was  absolutely  unsafe  to  oper- 
ate the  engine  without  a  fireman,  and  aban- 
don his  employment  as  switchman.  It  is 
true  that,  when  the  plaintiff  entered  into  the 
employment  of  the  defendant  as  switchman  in 
the  yards  at  Carlin,  he  assumed  the  perils  and 
risks  ordinarily  incident  to  such  employment, 
including  the  hazards  which  observation 
would  bring  to  his  knowledge;  but  he  did  not 
assume  the  perils  occasioned  through  the  neg- 
ligence of  his  employer;  nor  was  he  bound  to 
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anticlpateor  comprehend  all  tbe  perils  to  whlcb 
be  might  possibly  be  exposed,  because  of  the 
want  of  a  fireman,  or  that,  on  the  occasion  m 
question,  the  engineer  would,  at  the  moment 
of  danger,  replenish  the  fire  of  the  engine, 
and  fall  to  observe  the  signal  to  stop.  Or- 
dinary care  and  reasonable  prudence  on  the 
part  of  the  master  or  employer  require  that, 
tor  the  performance  of  a  particular  service,  a 
sufficient  number  of  servants  be  employed  to 
enable  it  to  be  performed  In  safety;  and  the 
employer  and  employ^  are  both  bound  to  ex- 
ercise such  reasonable  care  as  is  commen- 
surate with  the  danger  of  the  service,  and 
that  implies  such  caution,  watchfulness,  and 
foresight  as  careful,  prudent  persons,  engaged 
In  such  business,  and  doing  such  service, 
usually  exercise.  The  duty  on  the  part  of  the 
employer  of  providing  a  suffleient  number  of 
competent  and  proper  persons  to  perform  a 
particular  service  in  safety,  is  just  as  im- 
perative as  the  providing  of  reasonably  safe 
places  and  suitable  machinery;  and  the  serv- 
ant does  not  assume  perils  occasioned  by  the 
neglect  of  this  duty.  In  the  case  of  Rail- 
way Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct 
590,  583,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  said:  "The  servant  does 
not  undertalce  to  incur  the  risks  arising  from 
the  want  of  sufficient  and  slililful  co-laborers, 
or  from  defective  machinery  or  other  instru- 
ments with  which  he  is  to  work.  His  contract 
Implies  that  in  regard  to  these  matters  his 
employer  will  make  adequate  provision  that 
no  danger  shall  ensue  to  him.  This  doctrine 
has  been  so  frequently  asserted  by  courts  of 
the  highest  character  that  it  can  hardly  be 
considered  as  any  longer  open  to  serious 
question."  Shear.  &  R.  Neg.  §  193;  Hough 
V.  Railway  Co.,  100  U.  S.  213;  Hawley  v. 
Railway  Co.,  82  N.  Y.  870;  Railroad  Co.  v. 
Baugh,  149  U.  8.  8C8,  13  Sup.  Ct.  914;  Pid- 
cock  V.  Railroad  Co.,  6  Utah,  612,  19  Pac. 
191;  Harrison  v.  Railway  Co.,  7  Utah,  623, 
27  Pac.  728;  Chapman  v.  Southern  Pae.  Co. 
(Utah)  41  Pac.  551;  Soeder  v.  Railway  Co. 
(Mo.  Sup.)  13  S.  W.  714;  Paulmler  v.  Railroad 
Co.,  34  N.  J.  Law,  151.  We  are  of  the  opin- 
ion that  whether  or  not  the  defendant  was 
negligent  in  failing  to  provide  a  fireman  was, 
under  the  evidence  as  shown  by  the  record,  a 
question  of  fact  for  the  jury  to  determine, 
and  not  one  of  law  for  the  court,  and  that  the 
motion  for  a  nonsuit  was  properly  denied  as 
to  the  first  cause  of  action. 

Couusel  for  tl^e  appellant  further  contend  that 
the  plaintiff  was  guilty  of  contributory  uegli- 
-gence  in  attempting  to  uncouple  the  cars  while 
they  were  in  motion,  and  that  this  was  done  in 
violation  of  the  rules  of  the  railroad  company. 
The  general  rule  is,  doubtless,  well  settled  that, 
when  an  employ^  iutentionaily  and  knowingly 
disregards  regulations  or  rules  adopted  by  the 
employer  for  the  safe^  of  the  employe,  the  em- 
ployer is  not  liable  for  any  injuries  which  re- 
sult because  of  the  disobedience  of  such  regu- 
lations or  rules.  This  rule,  however,  admits 
of  some  quallflcatlans,  as  where  the  employer 


requires  service  to  be  performed  In  such  a  man- 
ner as  to  render  the  violation  of  a  rule  neces- 
sary, or  where  he  has  knowingly  permitted  or 
approved  Its  habitual  violation,  without  at- 
tempting to  enforce  it  In  order,  therefore, 
that  rules  for  the  conduct  of  business  and  safe- 
ty of  employes  may  avail  an  employer  in  a 
suit  for  damages  for  injuries  resulting  from  a 
breach  thereof,  they  must  not  only  have  been 
known  to  the  employ^,  but  also  their  observance 
must  not  have  been  waived  by  the  employer,  nor 
the  existing  conditions  at  the  time  of  the  injury 
have  rendered  their  enforcement  and  obedience 
impracticable  to  perform  the  services  required 
by  the  employer.  In  such  cases,  as  a  general 
rule,  the  question  whether,  under  all  the  cir- 
cumstances surrounding  the  accident,  the  em- 
ployer was  guilty  of  negligence,  wliich  was  the 
proximate  cause  of  the  iivjury,  is  one  of  fact  to 
be  submitted  to  the  jury,  and  it  cannot  be  de- 
termined as  a  matter  of  law  by  the  court;  and 
where  a  certain  rule  of  the  employer,  though 
established  for  the  safety  of  the  employs,  has 
been  habitually  disobeyed  since  its  Inception, 
or  for  a  long  period  of  time,  in  the  presence  or 
to  the  knowledge  of  the  employer,  without 
an  attempt  to  enforce  it,  or  has  been  disregard- 
ed in  such  manner  and  for  such  length  of  time 
as  to  raise  a  presumption  that  it  was  done  with 
his  knowledge  and  approval,  the  rule  will  be 
regarded  as  abrogated  or  waived.  In  Rail- 
road Co.  V.  Flynn,  154  111.  448,  40  N.  E.  332, 
it  was  held  that  the  Instructions  asked  by  the 
defendants,  that  a  railroad  engineer  coutd  not 
recover  for  personal  Injuries  resulting  from  his 
disregard  of  a  rule  that  imperfect  display  or 
absence  of  a  certain  signal  siiould  be  regarded 
as  a  danger  signal,  were  defective  and  properly 
refused,  because  they  failed  to  "submit  to  the 
juiy  the  question  whether  the  violation  of  the 
defendants'  rule  had  become  so  habitual  as  to 
raise  a  presumption  that  the  defendants  were 
aware  of  and  approved  it,  and  also  whether, 
imder  existing  circumstances,  it  was  practica- 
ble to  observe  the  rule,  and  at  the  same  time 
run  the  defendants'  trains  in  the  time  and 
manner  required  by  them";  there  having  been 
sufficient  evidence  to  raise  these  questions.  In 
Hayes  v.  Manufacturing  Co.,  41  Hun,  407,  it 
was  said:  "Ordinarily,  disobedience  of  a  rule 
would  be  negligence;  but  if  the  defendant 
prosecuted  the  work  In  a  manner  that  rendered 
the  violation  of  the  rule  necessary  or  probable, 
or  If  it  suffered  and  approved  its  habitual  dis- 
regard, the  rule  was  inoperative."  And  It 
was  held  error  to  dismiss  the  action  on  accouilt 
of  the  contributory  negligence  of  the  plaintiff, 
and  that  the  question  of  bis  negligence  should 
have  been  submitted  to  the  jury.  Fish  ▼. 
Railroad  Co.  (Iowa)  65  N.  W.  995;  Sprong  v. 
Railroad  Co.,  58  N.  T.  56;  Alexander  v.  Rail- 
road Co.,  83  Ky.  589;  Railway  Co.  v.  Spring- 
steen, 41  Kaa  724,  21  Pac.  774;  Barry  v. 
Railway  Co.,  98  Mo.  62,  11  S.  W.  308. 

In  the  case  at  bar  the  evidence  shows  that 
in  the  yards  at  Carlin  It  was  the  practice  of 
switchmen  to  couple  and  uncouple  cars  while  ta» 
motion,  and  It  appears  that  they  were  bo  coup- 
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ted  and  unconpled  In  the  presence  of  officers 
of  the  defendant,  and  that  the  night  yardmaster 
so  uncoupled  them.  Such  seems  to  have  been 
the  practice  during  the  entire  time  of  the  plaiu- 
tilTs  employment  as  switchman.  There  is 
also  evidence  which  tends  to  show  that  there 
was  a  grade  in  the  yard  which  rendered  It  nec- 
essary for  the  cars  to  be  moved  while  they 
were  being  uncoupled,  on  account  of  the  links 
and  pins  being  tightened  when  they  were  stand- 
ing. The  defendant  had  provided  a  rule  which 
forbade  the  coupling  and  uncoupling  of  cars 
while  In  motion,  but  there  Is  nothing  to  indi- 
cate that  there  ever  was  an  efTort  made  to  en- 
force It,  although  It  was  constantly  being  vio- 
lated In  the  presoice  of  the  agents  of  the  de- 
fendant. On  the  occasion  in  question  the  cars 
were  moving  about  three  or  four  miles  per 
hour.  Whether,  under  the  circumstances  dis- 
closed by  the  evidence,  the  plaintiff,  at  the  pre- 
cise time  of  the  accident,  was  exercising  such 
care  as  a  reasonable  and  prudent  man,  having 
due  regard  for  his  own  safety,  would  have  ex- 
ercised under  similar  circumstances,  or  wheth- 
er he  was  guilty  of  contributory  negligence  In 
disobeying  the  rule  referred  to,  and  attempting 
to  uncouple  the  cars  while  in  motion,  were 
questions  of  fact  for  the  jury  to  determine. 
The  plaintiff's  disobedience  of  the  rule,  under 
the  state  of  tacts  shown  by  the  record,  did  not, 
as  matter  of  law,  preclude  his  recovery.  In 
Eastman  v.  Railway  Co.,  101  Mich.  5»7,  60  N. 
W.  309,  It  was  said:  "Stepping  between  cars 
while  in  motion  to  uncouple  them  Is  not,  as  a 
matter  of  law,  negligence,  but  the  question  la 
■one  for  the  Jury."  Lowe  v.  Railway  Co.,  89 
Iowa,  420,  56  N.  W.  519;  Ashman  v.  Railroad 
Co.,  90  Mich.  567,  51  N.  W.  645;  Railway  Co. 
V.  McMahan  (Tex.  Civ.  App.)  26  S.  W.  159; 
Snow  V.  Railroad  Co.,  8  Allen,  441;  Fay  v. 
Railway  Co.,  30  Minn.  231, 15  N.  W.  241. 

Nor  do  we  think  the  court  erred  in  admit- 
ting evidence  to  show  that  It  was  the  cus- 
tom of  the  switchmen,  in  the  yard  at  Carlin, 
to  couple  and  uncouple  cars  while  In  motion. 
The  defendant  denied  the  right  of  the  plain- 
tiff to  recover,  because  of  his  own  negligence 
In  attempting  to  so  uncouple  the  cars,  in  dis- 
regard of  one  of  Its  rules.  The  evidence  in 
question  tended  to  show  a  waiver  of  the  rule 
by  the  railroad  company,  and  was  therefore 
proper  and  admissible.  The  law  does  not 
prevent  parties  to  a  contract  from  waiving 
provisions  thereof.  Such  a  rule  is -reasona- 
ble, and,  if  enforced,  will  receive  the  sa'nc- 
tlon  of  the  courts,  as  tending  to  promote  the 
safety  of  employi^s.  In  such  event,  Injuries 
resulting  from  a  violation  thereof,  without 
the  permission  of  the  employer,  would,  ordi- 
narily, be  without  redress;  but  It  would  seem 
unjust,  and  not  In  consonance  with  a  proper 
admlnlstmtion  of  the  law,  to  permit  an  em- 
ployer to  adopt  a  rule  for  the  safety  of  the 
employe,  and  after  tacitly  consenting  to  its 
constant  violation,  in  case  of  suit  brought  by 
an  employe  Injured  in  the  service  while  dis- 
regarding the  rule,  refuse  to  admit  evidence 
tending  to  show  that,  In  practice,  there  was 


no  such  rule,  or  that  its  violation  was  neces- 
sary to  properly  perform  the  service,  or  that 
It  was  abrogated  or  waived  by  the  employer. 
We  are  aware  that  some  cases  hold  that  such 
evidence  is  not  admissible,  but  the  affirm- 
ative of  this  question  appears  to  be  sustain- 
ed by  sound  reason  and  the  weight  of  au- 
thority. In  Hunn  v.  Railway  Co.,  78  Mich. 
513, 44  N.  W.  502,  Mr.  Justice  Champiin,  deliv- 
ering, the  opinion  of  the  court,  said:  "We 
think  it  was  competent  to  show  what  was 
usually  and  habitually  done  in  the  runniug 
of  trains,  because,  if  the  company  i)ennltted 
or  had  so  framed  the  rules  as  to  require  the 
employe  to  exercise  some  discretion  in  the 
matter  of  strict  obedience,  it  ought  not  to  be 
permitted  to  hold  Its  employes  to  the  very 
letter  of  the  rule,  in  order  to  shield  the  com- 
pany from  liability  for  what  it  had  tacitly 
permitted."  So,  in  Railway  Co.  v.  Nickels. 
1  C.  O.  A.  025,  50  Fed.  718,  it  is  said:  "This 
uniform  and  constant  acquiescence  of  the 
defendant  to  the  violation  of  this  .rule,  if 
such  a  rule  was  really  in  existence,  was  a 
violation  of  the  contract  on  the  part  of  the 
defendant  that  it  did  not  and  would  not  ac- 
quiesce in  the  violation  of  any  of  its  rules, 
and  relieved  plaintiff  from  further  compli- 
ance therewith;  and  if,  on  the  other  baud, 
the  rule  was  not  really  In  force,  If  It  had  been 
waived  or  abandoned,  the  utter  disregard  of 
the  rule,  and  defendant's  acquiescence  there- 
in, were  competent  evidence  of  the  abandon- 
ment. In  either  case  the  plaintiff  had  a 
right  to-rely  on  the  conduct  of  the  defendaht, 
and  to  introduce  his  evidence  in  this  behalf." 
Wood,  Mast.  &  Serv.  S  401;  Strong  v.  Railway 
Co.  (Iowa)  62  N.  W.  799;  White  v.  Railway 
Co.,  72  Miss.  12,  16  South.  248;  Francis  v. 
Railway  Co.,  127  Mo.  658,  28  S.  W.  842,  and 
30  S.  W.  129;  Hlssong  v.  Railroad  Co.  (Ala.) 
8  South.  776;  Bonner  v.  Bean,  80  Tex.  152, 
15  S.  W.  798. 

The  appellant  also  insists  that  the  engineer 
and  plaintiff  were  fellow  servants,  and  that, 
if  the  injury  was  caused  by  the  negligence 
of  the  engineer,  the  defendant  was  not  liable. 
The  jury  were  so  Instructed,  and  they  were 
further  instructed  that  no  liability  attached 
unless  the  "defendant  alone  was  negligent," 
and  "its  negligence  produced  the  injury." 
The  instructions  on  this  point  were  quite 
favorable  to  the  defendant,  and,  in  order  to 
find  a  verdict  for  the  plaintiff,  the  jury  must 
have  found  that  the  defendant  was  negli- 
gent in  not  providing  a  fireman  for  the  en- 
gine, and  that  such  negligence  was  the  prox- 
imate cause  of  the  injury.  In  such  event, 
if  it  were  conceded  that  the  engineer  and 
plaintiff  were  fellow  servants,  and  that  the 
defendant  is  not  liable  for  the  negligence  of 
the  engineer,  it  cannot  defeat  the  action, 
even  If  the  engineer  was  also  negligent,  be- 
cause where  the  negligence  of  an  employer 
and  that  of  a  fellow  servant  combine,  and 
produce  an  injury  to  a  servant,  the  employer 
will  be  liable  in  damages  to  the  Injured 
seivont    Wh.le  the  employe  who  engages  to 
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perform  a  serrice  assumes  tbe  risk  of  negli- 
gence on  the  part  of  a  fellow  servant,  wbich 
the  employer  Is  unable  to  prevent,  he  does 
not  assume  any  risk  of  negligence  on  the 
part  of  bis  employer.  Shear.  &  R.  Neg.  ! 
187;  Railway  Co.  v.  Cummlngs,  106  U.  S. 
700,  1  Sup.  Ot  493;  Coppins  v.  Raibroad  Co., 
122  N.  Y.  657,  25  N.  E.  915;  Railroad  Co.  v. 
Young,  1  C.  O.  A.  428,  49  Fed.  723. 

The  only  remaining  question  which  we 
deem  it  necessary  to  notice,  although  there 
are  others  raised  in  the  briefs  of  counsel,  is 
that  relating  to  damages  and  to  the  verdict 
The  appellant  contends  that  the  jury  were  in- 
fluenced by  passion  or  prejudice,  and  there- 
fore awarded  damages  which  are  grossly  ex- 
cessive. We  think  there  is  merit  in  this  con- 
tention. It  is  difficult  to  see  how  the  jury, 
under  the  evidence  and  in  the  instructions  of 
the  court,  as  shown  by  the  record,  could  ar- 
rive at  the  conclusion  that  $20,000  was  a  fair 
and  reasonable  compensation  for  the  injury 
suffered,  In  Its  instructions  to  the  jury,  the 
court,  after  stating  the  elements  which  en- 
tered into  the  question  of  damages,  said  to 
them  that,  if  tbey  found  the  issues  for  the 
plaintiff,  then,  from  all  Ihe  facts  and  circum- 
stances, they  must  determine  what  would  be 
just  as  matter  of  damages  to  him,  purely  as 
matter  of  compensation,  and  then  further  in- 
structed them  that  they  could  take  into  con- 
sideration neither  the  wealth  nor  the  pover- 
ty of  either  the  plaintiff  or  the  defendant 
The  rule  as  to  the  measure  of  damages  was 
fairly  stated  to  the  jury,  and  the  law  will 
not  permit  a  corporation,  any  more  than  an 
individual,  to  be  mulcted  in  punitive  or  vin- 
dictive damages,  in  a  case  like  this.  Nor  wiU 
It  permit  any  other  rule  to  be  applied  to  a 
corporation  than  to  an  individual,  and  yet  it 
woidd  seem  almost  impossible  to  believe  that 
the  jury,  under  all  the  circumstances  of  this 
case,  would  have  returned  such  a  verdict  if 
the  defendant  had  been  a  private  person  in- 
stead of  a  corporation.  Without  attempting 
to  determine  how  this  verdict  was  arrived  at, 
it  is  clear— almost  beyond  reasonable  contro- 
versy—that the  rules  of  law  laid  down  by  the 
court  as  to  the  question  of  damages,  in  its 
instructions,  were  disregarded;  and  it  is  fair 
to  assume  that  the  court  below  so  viewed  the 
action  of  the  jury,  because,  upon  hearing  a 
motion  therefor,  it  ordered  a  new  trial  to  be 
granted,  unless  the  plaintiff  would  remit  from 
the  judgment  which  had  been  entered  on  the 
verdict  the  sum  of  $5,000;  and  the  plaintiff 
himself  must  have  entertained  a  similar 
view,  or,  at  least,  must  have  thought  the  ver- 
dict grossly  excessive,  when  he  remitted  that 
sum.  In  their  disregard  of  the  instructions 
of  the  court,  the  jury  committed  a  grave  er- 
ror, resulting  in  a  verdict  which  is  not  war- 
ranted by  the  evidence.  They  were  bound 
by  the  law  as  laid  down  by  the  court  wheth- 
er right  or  wrong,  and  had  no  right  to  con- 
sult their  own  notions  as  to  what  the  law 
ought  to  be.  Therefore,  when  they  departed 
from  the  instructions,  they  stepped  beyond 


the  limits  of  their  power,  and.  In  so  doing, 
we  must  assume  tliat  they  were  influenced 
by  some  Improper  motives,  or  did  it  through 
a  misapprehension  of  the  facts  and  instmc* 
tlons. 

Counsel  for  the  respondent  maintain  that 
this  court  cannot  disturb  the  verdict;  that 
it  has  no  power  to  review  questions  of  fact; 
:ind  that  the  amount  of  damages  is  a  question 
of  fact.  They  rely  on  article  8  of  section  9 
of  the  constitution  of  this  state,  which.  In  re- 
lation to  appeals  to  the  supreme  court  con- 
tains the  following  provision:  "In  equity 
oases  the  appeal  may  be  on  questions  of  both  - 
law  and  fact  In  cases  at  law  the  appeal 
shall  be  on  questions  of  law  alone."  We  do 
not  think  this  provision  of  the  constitution  is 
applicable  to  this  case,  and  therefore  express- 
ly refrain  from  an  interpretation  th&reof. 
The  cause  was  tried,  judgment  entered,  no- 
tice of  Intention  to  move  for  a  new  trial 
served,  statement  on  motion  for  new  trial 
and  appeal  settled,  and  motion  overruled,  by 
the  territorial  district  court  before  the  late 
territory  of  Utah  became  a  state;  and,  ulider 
the  constitution.  In  order  that  no  inconven- 
ience may  arise  by  reason  of  a  change  from 
a  -territorial  to  a  state  government,  all  ac- 
tions are  continued  the  same  as  if  no  change 
had  taken  place;  and,  likewise,  all  laws  not 
repugnant  to  the  constitution  are  continued 
in  force  until  they  expire  by  their  own  limita 
tlons,  or  are  altered  or  repealed.  Article  24. 
1$  1,  2.  Therefore  the  territorial  statutes  ap- 
plicable to  the  case  continue  in  force  on  ap- 
peal, and  hence  this  court  may  examine  the 
evidence  to  ascertain  whether  or  not  the  ver- 
dict and  judgment  are  In  excess  of  what,  la 
justice,  the  plaintiff  Is  entitled  to  recover, 
and  then  reverse,  affirm,  or  modify  the  judg- 
ment or  direct  a  proper  judgment  to  be  en- 
tered. Comp.  Laws  Utah  1888,  f  3006.  Con- 
sidering all  the  evidence  and  all  the  circum- 
stances of  the  case,  we  conclude  that  the  vor- 
dict  and  judgment  are  grossly  excessive,  and. 
under  the  facts  and  circumstances  disclosed 
by  the  record,  we  do  not  regard  it  proper  ei- 
ther to  modify  or  direct  what  judgment 
sliould  be  entered,  and  thus  substitute  our 
judgment  for  that  of  the  jury  In  this  case. 
Where  It  Is  clear  that  in  a  case  of  personal 
tort  where  the  damages  are  unliquidated,  or 
there  Is  no  legal  measure  of  the  same,  and 
no  definite  amoimt  shown,  the  jury  have  en- 
tirely misapprehended  the  facts,  and  com- 
mitted substantial  error  in  their  application 
of  the  law  to  them,  or,  against  the  instruc- 
tions of  the  court,  have  suffered  prejudice  or 
passion  to' mislead  them,  and  thereby  per- 
petrate an  injustice  by  rendering  a  verdict 
greatly  in  excess  of  just  compensation  for 
the  injury,  a  new  trial  ought  to  be  granted. 
In  the  case  at  bar  the  jury  were  called  upon 
to  exercise  reasonable  discretion,  obey  the 
instructions  of  the  court  and,  upon  a  candid 
and  fair  consideration  of  all  the  facts  and 
circumstances  proven,  render  a  just  verdict 
That  they  failed  to  do  this  waa  practically 
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admltted  by  tbe  court  below  in  tequiiing  a 
rcmlBsion  of,  and  by  the  plaintiff  In  consent- 
ing to  remit,  a  large  portion  of  the  judgment 
♦•ntered  on  the  verdict  The  fact  that  the 
plaintiff  filed  a  remittitur  at  the  instance  of 
the  court  did  not  render  tbe  action  of  the 
jury  unobjectionable,  or  cure  the  verdict,  ih»- 
der  the  circumstances  shown  by  the  record. 
The  same  influences  which  resulted  in  such 
a  verdict  may  have  misled  the  Jury  in  pass- 
ing upon  other  questions  of  fact  The  judg- 
ment 1b  reversed,  and  remanded,  with  direc- 
tions to  grant  a  new  trial. 

ZANB,  O.  J.,  and  MINEB,  J.,  concur. 


(5  Cal.  Unrep.  486) 

PEOPLE  V.  FXJGITT.  (Cr.  199.) 
(Supreme  Court  of  California.  Oct  13,  1896.) 
Criminal  Law— Nbw  Trial— Appeal. 
Action  of  the  trial  court  in  granting  a  new 
trial  in  a  criminal  case  on  the  ground  that  the 
verdict  was  not  supported  by  the  evidence, 
which,  though  ample,  was  conflicting,  will  not 
be  disturlied. 

Department  1.  Appeal  from  superior  court, 
Kern  county;   A.  R.  Conklin,  Judge. 

Thomas  P.  Fugitt  was  convicted  of  grand 
larceny,  and  from  an  order  granting  a  new 
trial  the  people  appeal.    Affirmed. 

W.  F.  Fitzgerald,  for  the  People.  E.  J.  Em- 
mons and  F.  M.  Graham,  for  respondent. 

PER  CURIAM.  Defendant  was  convicted 
of  grand  larceny  in  stealing  a  certain  described 
steer.  He  moved  for  a  new  trial  upon  various 
grounds,  and,  among  others,  he  claimed  that 
the  verdict  of  the  Jury  was  not  supported  by 
the  evidence,  and  also  that  the  court  misdirect- 
ed tbe  jury  as  to  matters  of  law.  The  motion 
for  a  new  trial  was  panted,  and  this  appeal 
is  by  the  people  from  such  order.  The  order 
of  the  court  granting  the  new  trial  is  a  general 
order.  While  we  are  satisfied  there  was  am- 
ple evidence  to  supiwrt  the  verdict,  yet  the 
evidence  was  directly  and  substantially  con- 
flicting upon  the  main  issues  involved,  and, 
such  being  the  fact,  we  will  not  disturb  the  ac- 
tion of  the  trial  court  in  granting  a  new  trial. 
For  the  foregoing  reasons,  the  order  appealed 
from  is  affirmed. 


(lU  Cal.  622) 

RITZMAN  V.  BURNHAM.  (L.  A.  95.) 
(Supreme  Courtof  California.  Oct  12,  1896.) 
Justice  op  the  Peace — Judgment- Validity. 
The  erroneous  action  of  a  justice  of  the 
peace  in  denying  a  motion  for  a  change  of  venue 
on  affidavit  of  prejudice  on  the  part  of  the  jus- 
tice does  not  render  the  judgment  void,  so  as  to 
enable  the  defendant  to  recover  in  trover  for  the 
sale  of  his  property  on  execution  issued  on  snch 
judgment. 

Department  2.    Appeal  from  superior  court, 

lios  Angeles  county;  Waldo  M.  Yorlc,  Judge. 

Action  by  J.  W.  Ritzman  against  F.  E. 


Bumham.    There  was  a  judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Wm.  E.  Cox,  for  appellant  George  A. 
Glbbs,  for  respondent 

TEMPLE,  J.  This  Is  an  action  brought  to 
recover  damages  for  the  conversion  of  cer- 
tain horses.  Defendant  recovered  judgment, 
and  plaintiff  appeals. 

Among  other  reasons  given  by  the  respond- 
ent why  the  judgment  should  not  be  reversed 
is  the  claim  that  the  complaint  states  no 
cause  of  action.  As  I  thinlt  the  claim  must 
be  sustained,  It  will  not  be  necessary  to  men- 
tion other  points.  The  complaint  is  not  in 
the  usual  form  for  conversion,  but  proceeds 
with  the  narration  of  certain  alleged  f&cts. 
After  an  interesting  narrative,  which  does 
not  concern  this  case,  It  states  that  defend- 
ant sued  plaintiff  before  a  justice  of  the 
peace  for  the  conversion  of  a  horse,  buggy, 
and  harness;  that  while  that  action  was 
pending  this  plaintiff— defendant  In  that  case 
— moved  the  court  for  a  change  of  venue  on 
an  affidavit  stating  that  he  believed  he  could 
not  have  a  fair  trial  before  the  said  justice 
by  reason  of  the  interest,  prejudice,  and  bias 
of  the  said  justice.  Thereupon  the  said  jus- 
tice of  the  peace  overruled  the  said  motion 
for  a  change  of  venue,  and,  over  tbe  objec- 
tion of  the  defendant  In  that  case,— plaintiff 
here,— proceeded  to  try  the  cause,  and  ren- 
dered judgment  for  the  plaintiff  in  that  case 
against  this  plaintiff  for  $195  and  costs  of 
suit  It  is  then  averred:  "That  afterwards, 
on-  the. day  of  November,  1893,  a  so- 
called  execution  was  Issued  by  said  justice 
on  said  void  Judgment  to  the  constable  of  salQ 
township,  directing  him  to  levy  on  and  sell 
the  property  of  said  defendant  in  that  action 
(plaintiff  herein)  to  satisfy  said  so-called 
judgment  and  costs,  and  said  constable,  at 
the  instance  and  request  and  direction  of  the 
said  Bumham,  caused  a  so-called  levy  and 
sale  of  five  horses,  the  property  of  this  plain- 
tiff; that  the  said  Bumham  ratified  said  sale, 
and  received  the  proceeds  thereof,  and  con- 
verted the  said  horses  and  the  said  money 
received  from  a  sale  thereof  to  his  own  use, 
without  right  or  authority  of  law,  and  over 
the  objection  of  this  plaintiff."  The  com- 
plaint contains  no  other  averment  of  any 
conversion,  and  manifestly  the  conversion 
averred  is  simply  the  sale  by  the  constable 
under  execution  duly  issued  upon  the  judg- 
ment recited,  and'  plaintiff  claims  that  it  was 
a  conversion,  on  the  ground  that  the  judg- 
ment against  him  was  void.  It  is  also  ob- 
vious that  the  ground  upon  which  appellant 
claims  that  the  judgment  rendered  against 
him  by  the  justice  was  void  Is  that  the  mo- 
tion for  a  change  of  venue  ousted  the  justice 
of  jurisdiction.  No  authority  for  any  such 
proposition  is  cited,  and  I  presume  none 
could  be.  It  may  be  admitted  that  the  stat- 
ute is  mandatory,  and  that,  if  the  defendant 
in  that  action  had  remained  and  contested 
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cue  case,  he  wonid  not  thereby  have  waived 
his  objection,  but  might  have  procured  a  re- 
rersal  for  such  error  on  appeal;  but  It  does 
not  follow  that  all  subsequent  proceedings 
were  without  jurisdiction.  People  v.  Hub- 
bard, 22  Cal.  35,  Is  an  authority  to  the  con- 
trary. The  proceeding  for  the  transfer  of  a 
cause  from  a  state  to  a  federal  court  Is  not  a 
proceeding  for  a  change  of  verue,  and  the 
effect  of  filing  the  affidavit  and  bond  is  de- 
clared by  the  law  of  congress.  Cases  under 
that  law  have  no  bearing  on  this  case.  The 
judgment  was,  therefore,  not  void,  and  the 
complaint  states  no  cause  of  action. 

Another  point  Is  that  the  case  was  appeal- 
ed by  the  plaintiff  from  the  justice  court  to 
the  superior  court,  where  the  appeal  wa^  dis- 
missed for  some  technical  defect  In  the  ai>- 
peal.  It  Is  claimed  that  this  dismissal  was 
an  affirmance.  Had  the  judgment  appealed 
from  been  entirely  vofd,  I  do  not  suppose 
such  a  dismissal  would  have  made  It  a  valid 
judgment,  but,  as  It  was  merely  erroneous, 
such  dismissal  did  have  the  effect  of  putting 
It  beyond  attack  for  any  error  which  could 
have  been  availed  of  by  the  appellant  on  that 
appeal.  For  these  reasons,  the  judgment  la 
affirmed. 


We    concur: 
SHAW,  J. 


McPARLAND,    J.;     HKN- 


(U4  Cal.  464) 

In  «  EGGERS*  ESTATE.     (Sac.  195.) 
(Supreme  Court  of  California.     Oct.  7,   1896.) 

Administrator— Who  Entitled  to  Appointment 
—Relatives  of  Decedbmt. 
Under  the  provision  of  Code  Civ.  Proc.  i 
1365,  that  relatives  of  a  decedent  shall  be  en- 
titled to  administer  only  when  they  are  entitled 
to  succeed  to  his  personal  estate,  or  some  portion 
thereof,  a  second  cousin  of  a  decedent,  who  left 
■urriviDg  him  a  father  and  brother  residing  in 
Germany,  not  being  entitled  under  the  statute  to 
succeed  to  any  part  of  the  personal  estate,  is  not 
entitled,  as  against  the  public  administrator,  to 
appoiutment  as  administrator. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Glenn  county; 
Frank  Moody,  Judge. 

Several  petitions  by  A.  Cartenberg  and  by 
J.  O.  Johnson,  public  administrator,  for  ap- 
pointment as  administrator  of  the  estate  of 
Tbels  Eggers,  deceased.  From  an  order  deny- 
ing the  petition  of  Johnson,  and  appointing 
Cartenberg,  Johnson  appeals.    Reversed. 

Charles  L.  Donohoe  and  Geo.  D.  Dudley, 
for  appellant  Seth  MiUlngton  and  H.  B. 
Sanders,  for  respondents. 

BELCHER,  0.  Thels  Eggers  died.  Intes- 
tate, in  the  county  of  Glenn,  of  which  he  was 
a  resident,  on  the  7th  day  of  October,  1895, 
leavhig  a  small  estate  consisting  of  personal 
property.  On  the  15th  of  November  follow- 
ing, A.  Cartenberg  filed  in  the  superior  court 
of  that  county  his  petition  praying  that  let- 
ters of  admhilstration  on  the  estate  of  said 


deceased  be  issued  to  him.  Thereafter,  on  tbe 
25th  of  the  same  month,  J.  O.  Johnson,  public 
administrator  of  the  county,  filed  opposition 
to  the  appointment  of  Cartenberg  as  adminis- 
trator, and  his  petition  praying  that  letters 
of  administration  on  the  estate  be  issued  to 
him.  The  two  petitions  were  heard  at  tb« 
same  time,  and  on  December  30,  1895,  the 
court  denied  the  petition  of  the  public  admin- 
istrator, and  ordered  letters  of  administration 
on  the  estate  to  be  issued  to  Cartenberg. 
From  that  order  the  public  administrator  bas 
appealed. 

The  Code  of  Civil  Procedure  (section  1365) 
provides:  "Administration  of  the  estate  of  a 
person  dying  intestate  must  be  granted  to 
some  one  or  more  of  the  persons  hereinafter 
mentioned,  the  relatives  of  the  deceased  being 
entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or 
some  portion  thereof;  and  they  are,  respec- 
tively, entitled  thereto  In  the  following  order: 
•  •  •  (7)  The  next  of  kin  entitled  to  share 
in  the  distribution  of  the  estate.  (8)  The  pub- 
lic administrator."  And  the  Civil  Code  (sec- 
tion 1386,  subds.  2,  3)  provides  that  If  the  de- 
cedent leave  no  issue,  nor  husband  or  wife, 
the  estate  goes  to  his  father  and  mother  in 
equal  shares;  and,  if  either  be  dead,  then  th» 
whole  goes  to  the  other;  and,  if  there  be  nei- 
ther issue,  husband,  wife,  father,  nor  mother, 
then  the  estate  goes  in  equal  shares  to  the 
brothers  and  sisters  of  the  decedent. 

It  was  proved  at  the  hearing  that  Carten- 
berg, to  whom  letters  were  ordered  to  be  is- 
sued, was  a  second  cousin  of  the  deceased; 
that  the  deceased  had  no  other  relatives  In 
this  country;  but  that  his  father  and  a  broth- 
er were  living  at  Hamburg,  in  Germany.  Un- 
dei;  this  showing,  it  Is  clear  that  Cartenl>erg 
was  not  entitled  to  succeed  to  the  personal 
estate  of  the  deceased,  or  any  portion  there- 
of. He  was  therefore  not  entitled,  as  against 
the  public  administrator,  to  letters  of  admin- 
istration on  the  estate,  and  the  court  erred 
in  granting  his  petition.  In  re  Carmody,  88 
Cal.  616,  28  Pac.  373;  In  re  Davis*  Estate, 
106  C^l.  453,  39  Pac.  75a  The  decision  In 
Anderson  v.  Potter,  5  Gal.  64,  cited  and  relied 
upon  by  respondent,  is  based  upon  a  statute 
the  language  of  which  has  been  materially 
changed  by  the  Code,  and  is  therefore  not  In 
point. 

The  suggestion  in  the  brief  of  respondent 
that,  since  the  appeal  in  this  case  was  per- 
fected, the  appellant  has  removed  from  Glenn 
county,  thereby  vacating  his  office  as  public 
administrator,  cannot  be  considered  on  this 
appeal.  The  order  appealed  from  shoidd  be 
reversed,  and  the  cause  remanded  for  fm'ther 
proceedings. 

We  concur:   VANCLIEF,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  oplpion,  the  order  appealed  from 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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McKBANT  T.  BliACK.  (8.  F.  800.) 
(Bnpreme  Conrt  of  California.  Oct  7,  1890.) 
Appeal — Noticb. 
Where,  in  an  action,  judgment  ia  taken  by 
default  against  one  of  the  defendants  on  appeal, 
mch  defendant  is  not  an  adverse  party,  so  as  to 
require  aervice  of  notice  of  appeal^  on  him. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ojrdai,  Judge. 

Action  between  McKeaay  and  Black.  From 
tbe  Judgment,  McKeany  appeals.  Motion  to 
dtsmifw  denied. 

George  W.  Langan  and  C.  C.  Hamilton,  for 
appellant.  Jesse  W.  Ullenthal,  for  respond- 
ent. 

PER  CURIAM.  Upon  the  authority  of  Ran- 
dall T.  Hunter,  69  Cal.  80,  10  Pac.  130,  tbe 
motion  to  dismiss  the  appeal  is  denied. 


01*  Cal.  4S4) 

PORTAIN  T.  SMITH  et  al.    (8.  F.  327.) 
(Supreme  Court  of  California.     Oct  10,  1896.) 

CossTiTUTisNAL    Law  —  Special  Privilboks  — 

Pi,EAi>iso— Tbnaht  in  Common— Right 

TO  Maintain  Actios. 

1.  PoL  Code,  ;  2853,  providing  that  "no  toll 
bridge  or  ferry  must  be  established  within  one 
mile  immediately  above  or  below  a  regularly  es- 
tal'liahed  ferry  or  toll  bridge"  unless  certain 
facts  exist  making  it  necessary  for  public  con- 
veilieoce,  is  not  in  contravention  of  Const  art  1, 
{  21,  prohibiting  the  granting  of  special  privi- 
lege's or  immunities  which  shall  not  on  the  same 
terms  be  granted  to  all  citizens,  nor  of  article  4, 
i  25,  subds.  19  and  25,  prohibiting  the  passage  of 
lucnl  or  special  laws  granting  any  special  or  ex- 
dnsive  right,  privilege,  or  immunity,  or  charter^ 
ing  or  licensing  bridges  or  ferries.  The  statute 
is  genrral,  and  its  provisions  applicable  alike  to 
•11  citizens  standing  in  the  same  relation  there- 
to. 

2.  An  allegation  in  a  complaint  that  the  plain- 
tiff has  acquired  the  interest  of  a  co-tenant  in  a 
ferry  frnnchise^  and  is  tbe  sole  and  exclusive 
owner  thereof,  is  a  sufficient  allegation  of  owner- 
ship. The  consent  of  the  board  of  county  com- 
missioners, where  necessary  to  the  transfer  of 
ancU  franchise,  is  a  mere  probative  fact  not 
necessary  to  be  pleaded. 

3.  A  tenant  in  common  of  a  ferry,  who  is  in 
sole  possession,  may  mnintain  an  action  to  pro- 
tect the  property  from  injury  by  enjoining  the 
maintenance  of  another  ferry  within  tbe  limit 
prohibited  by  law. 

Department  1.  Appeal  from  superior  court 
Del  Norte  county;  James  E.  Murphy,  Judge. 

Action  by  Charles  Fortaln  against  Julius 
Smith  and  others.  Plaintiff  appeals  from  an 
order  dissolving  a  temporary  injunction.  Re- 
versed. 

A.  J.  Bledsoe,  for  appellant  Ford  &  Bur. 
nell,  for  respondents. 

VAN  FLEET,  J.  Action  to  restrain  and  en- 
Join  defendants  from  maintaining  a  ferry.  Tbe 
complaint  alleges  that  the  board  of  supervisors 
of  Del  Norte  pounty.  In  July,  1891,  granted  to 
plaintiff  and  one  William  T.  Bailey  a  fran- 
chise to  establish  and  maintain  a  public  toll 
ferry  at  a  certain  point  on  Klamath  river,  in 
■aid  coimty,  on  tb«>  line  of  travel  between  that 


county  and  the  county  of  Hnmboldt,  said 
franchise  to  run  for  a  period  of  20  years  from 
the  granting  thereof;  tliat  in  accordance  with 
the  franchise  so  granted  the  ferry  was  duly 
established  in  the  year  1891;  that  thereafter, 
and  prior  to  the  Ist  of  January,  1895,  plaintiff 
became  the  sole  owner  of  said  ferry  and  fran- 
cliise  by  purcliase  from  Bailey  of  all  tbe  iat- 
ter's  rights  and  interest  therein,  and  that  ever 
alnce  he  has  remained  such  owner,  and  has 
maintained,  operated,  and  conducted  said  fer- 
ry, and  has  expended  large  sums  of  money  to 
equipping  the  same  with  boats  and  other  ap- 
paratus, etc.;  that  In  August,  1895,  the  de- 
fendants wrongfully  and  without  authority  es- 
tablished a  ferry  for  tbe  carriage  of  passen- 
gers and  freight  on  said  river  contiguous  to  and 
within  one  mile  of  plaintiff's  said  ferry,  and 
have  since,  without  right  or  authority,  main- 
tained such  unauthorized  ferry,  and  have  con- 
tinued to  carry  freight  and  passengers  across 
said  river,  in  violation  of  plaintiff's  rights; 
that  these  acts  of  defendants  have  operated 
and  do  operate  to  draw  from  piaintUTs  ferry 
a  large  portion  of  the  custom  of  tbe  traveling 
public,  and  have  resulted  in  greatly  diminisb- 
Ing  plaintiff's  business  and  tbe  value  of  bis 
said  franchise,  and  have  inflicted  upon  plain- 
tiff Injury  which  is  beyond  pecuniary  estima- 
tion; that  the  defendants  threaten  to  con- 
tinue the  operation  and  maintenance  of  their 
said  ferry;  and  tbat  such  acts.  If  permitted, 
will  wholly  destroy  tbe  value  of  plalutiff's 
franchise  and  property,  and  Inflict  upon  him 
Irreparable  injury,  for  which  grievance  he  has 
no  adequate  remedy  at  law.  The  prayer  was 
that  defendants  be  restrained  from  maintain- 
ing their  ferry  at  any  point  on  said  river  with- 
in the  distance  of  one  mile  from  plaintiff's 
ferry.  The  complaint  was  verified,  and  upon 
It  the  court  granted  a  temporary  injunction. 
Defendants  demurred  to  the  complaint  as  not 
stating  a  cause  of  action,  and  upon  the  same 
ground  moved  the  vacation  of  the  injunction. 
Tbe  court  sustained  this  motion,  and  dis- 
solved the  injunction,  and  plaintiff  appeals 
from  such  order.  The  notice  of  appeal  also 
includes  an  appeal  from  tbe  order  "sustaining 
defendants'  demurrer  to  plaintiff's  complaint"; 
but  as  such  order  can  only  be  reviewed  upon 
appeal  from  a  final  Judgment  tbe  effort  to 
have  it  reviewed  In  the  manner  here  sought  is 
IncfEectual.  The  only  question  is  whether  the 
complaint  states  a  cause  of  action,  it  being 
tacitly  conceded  that  if  It  does,  the  order  va- 
cating the  injunction  was  erroneous. 

Section  2853  of  the  Political  Code  provides: 
"No  toll-bridge  or  ferry  must  be  established 
within  one  mile  Immediately  above  or  below 
a  regularly  established  ferry  or  toll-bridge,  un- 
less the  situation  of  a  town  or  village,  the 
crossing  of  a  public  highway  or  the  Intersec- 
tion of  some  creek  or  ravine  renders  It  neces- 
sary for  public  convenience."  In  view  of  the 
provisions  of  this  section,  we  are  unable  to  per- 
ceive wherein  the  complaint  Is  lacking  In  tbe 
statement  of  any  fact  material  to  the  relief 
sought    In  fact  the  formal  sufilciency  of  tbe 
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complaint,  with  an  exception  to  be  hereinafter 
noted,  is  not  questioned,  but  it  Is  contended 
that  the  proTisiona  of  section  2853,  above  quot- 
ed, are  uuconstituticnal  and  void,  because  It 
contemplates  and  authorizes  the  granting  of 
special  pririlegea  within  the  protubitlou  of 
article  1,  {  21,  and  article  4,  S  25,  subds.  19 
and  25,  of  the  constitution  of  this  state.  But 
the  statute  contravenes  neither  of  these  provi- 
sions. The  first  provides:  "No  special  priv- 
ileges or  Immunities  shall  ever  be  granted 
which  may  not  be  altered,  revoked  or  repeal- 
ed by  the  legislature,  nor  shall  any  citizen  or 
class  of  citizens  be  granted  privileges  or  Im- 
munities which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens."  The  second  pro- 
vides: "The  legislature  shall  not  pass  local  or 
special  laws  In  any  of  the  following  enumerat- 
ed cases,  that  Is  to  say:  •  •  •  (19)  Grant- 
ing to  any  corporation,  association  or  indi- 
vidual any  special  or  exclusive  right,  priv- 
ilege or  immunity.  •  •  •  (25)  Chartering  or 
licensing  ferries,  bridges  or  roads."  The  stat- 
ute In  question  grants  no  privileges  or  im- 
munities which  "upon  the  same  terms  shall 
not  be  granted  to  all  citizens";  nor  Is  It  In 
any  sense  a  special  law,  but  Is  general,  and 
oi>erate8  alike  upon  all  standing  in  the  same 
relation  thereto.  Nor  are  the  privileges  it  au- 
thorizes In  any  way  obnoxious  to  the  spirit  or 
Intent  of  the  constitution  or  laws,  or  open  to 
the  objection  of  authorizing  monopolies.  The 
granting  of  such  franchises  under  proper  re- 
strictions, such  as  are  found  in  the  Political 
Code,  and  in  the  exclusive  enjoyment  of  which 
the  grantee  Is  to  be  protected  within  reason- 
able limits.  Is  not  antagonistic  to  the  provi- 
sions of  the-  constitution  cited,  or  any  others 
that  Iiave  been  called  to  our  attention,  nor  to 
any  rule  of  public  policy  of  which  we  are 
aware.  Nor  does  the  enjoyment  by  the  gran- 
tee of  such  right,  of  the  limited  immunity  from 
the  encroachment  of  others,  which  is  contem- 
plated under  the  statute,  in  any  respect  lend 
to  the  privilege  granted  the  semblance  of 
monopoly.  The  theory  upon  which  such  rights 
are  granted  Is  to  promote  the  public  good  and 
convenience,  the  advancement  of  commerce, 
and  the  more  ready  Intercourse  of  the  people; 
and  a  reasonable  protection  of  those  who  haz- 
ard their  private  means  in  thus  ministering  to 
the  public  need  is  In  the  Interest  and  direction 
of  good  government  by  encouraging  enterprise. 
It  is  contended  that  the  complaint  is  defect- 
ive In  not  alleging  the  consent  of  the  board  of 
supervisors  to  the  alleged  acquisition  by  plain- 
tiff of  the  interest  of  Bailey  in  the  franchise; 
that  a  franchise  Is  a  personal  trust,  which  does 
not  admit  of  sulwtltutlon  or  assignment,  with- 
out the  consent  of  the  granting  power.  But, 
If  it  was  necessary  to  allege  and  prove  this 
fact,  we  regard  the  allegations  of  the  complaint 
as  sufficient— certainly  as  against  the  general 
ground  of  objection  assigned— to  admit  of  such 
proof.  The  averment  Is:  "That  thereafter,  and 
prior  to  the  Ist  day  of  January,  1895,  plaintiff 
purchased  and  acquired  all  the  right,  title, 
and  Interest  of  the  said  Bailey  In  and  to  the 


said  franchise  and  ferry,  and  ever  since  baa 
been,  and  now  Is,  the  sole  and  exclusive  own- 
er," etc.  The  ownership  of  the  franchise  Is 
the  ultimate  fact  The  steps  by  which  such 
ownership  was  acquired— as,  for  instance,  tlie 
consent  of  the  board,  if  necessary— would  con- 
stitute mere  probative  matter  not  necessary  to 
be  alleged.  But,  In  our  opinion,  the  plaintiff 
can  maintain  the  action  without  showing  sole 
ownership  of  the  franchise  in  himself.  He  la 
at  least  a  tenant  In  common  in  the  property, 
and  In  the  sole  possession  thereof,  and  In  such 
capacity  has  a  right  to  maintain  an  action  to 
protect  such  property  from  injury  or  destmc- 
tloi.  2  Am.  &  Eng.  Enc.  Law,  i  11B6.  The 
order  dissolving  the  injunction  Is  reversed. 

We  concur:   6AROCTTB,  J.;  HARBISON. 


(5  Cal.  Unrep.  «B! 

SANTA  CRUZ  BUTCHERS'  UNION  ▼. 

I  X  L  LIME  CO.     (S.  F.  416.) 

(Supreme  Court  of  California.     Oct  10,  1886.) 

BviDSNOB — Proof  or  Aobnct— Diclaratioss  or 

ALLEOKD   &OBNT. 

Declarations  of  one  that  he  la  agent  of  an- 
other axe  not  admissible  to  prove  the  agency, 
nor  to  bind  the  alleged  principiU,  until  proof  o: 
the  agency  has  first  been  made. 

Department  1.  Appeal  from  siQwrlor  oonn. 
Santa  Cruz  county;   J.  H.  Logan,  Judge. 

Action  by  the  Santa  Cruz  Butchers'  UnioL 
against  the  I  X  L  Lime  Company.  Judgmen 
for  plaintiff,  and  defendant  appeals.    Reversed 

J.  J.  Burt,  for  appellant  Spalsbury  &  Burk<> 
for  respondent 

PER  CURIAM.  The  action  was  to  recovo 
for  merchandise  alleged  to  have  been  sold  i> 
defendant,  the  theory  of  piahitiflf  being  that  tli. 
goods  were  sold  and  delivered  through  one  h 
Cerf,  acting  as  defendant's  agent  Withou' 
first  requiring  proof  of  the  agency,  the  coun 
against  defendant's  objection,  admitted  the  tes 
timony  of  several  witnesses  as  to  declaratiou.- 
by  Cerf  of  his  authority  to  represent  the  de- 
fendant, and  that  they  supposed  he  was  de- 
fendant's agent,  because  he  was  at  the  tini>' 
acting'  as  superintendent  of  the  lime  works, 
which  defendant  had  theretofore  been  conduct- 
ing. This  evidence  was  wholly  hearsay,  and 
clearly  Inadmissible;  and,  as  It  was  In  great 
part  all  the  evidence  upon  which  the  finding  of 
CerTs  agency  was  based,  its  admission  was 
manifestly  prejudicial.  It  was  necessary  that 
plaintiff  first  establish  the  fact  of  agency  be- 
fore the  declarations  of  such  agent  were  ad- 
missible to  bind  defendant  Grlgsby  y.  Water 
Works  Co.,  40  CaL  39S;  Smith  v.  Insurance 
Co.,  107  Cal.  432,  437,  40  Pac.  540.  Neither 
the  statement  of  M.  Cerf  that  Baruch  Cerf  was 
the  superintendent,  nor  the  letter  from  Blocb- 
man  &  Cerf,  were  shown  to  emanate  from  any 
one  authorized  to  bind  the  defendant  and  were 
not  therefore,  conclusive  of  defendant's  lia- 
bility.   Judgment  and  order  reversed. 
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PEOPLH  ex  rel.  GESFORD  t.  SUPERIOR 
COURT    OF    CITX    AND    COUNTY    OF 
'  SAN  FRANCISCO  et  al.    (S.  F.  426.) 
(Supreme  Court  of  California.    Oct.  8,  1896.) 

Mandamus  to  CouPBii  Estbt  of  Juuoment  — 
Judicial  Actios. 
In'  proceedings,  in  the  nature  of  quo  war- 
ranto, for  ouster  from  office  for  acceptance  of 
a  pnas  from  a  railroad  company,  and  for  the 
im()08ition  of  the  statutory  fine,  the  imposition 
of  which  is  left  to  the  discretion  of  the  trial 
court,  defendant  orally  pleaded  not  guilty.  Beld, 
that  the  action  of  the  trial  court  in  sustaining 
anch  plea  as  sufficient,  on  the  ground  that  the 
case  was  essentially  criminal  in  its  nature,  was 
judicial,  and  therefore  mandamus  would  not  lie 
to  compel  the  entry  of  a  judgment  of  ouster  as 
for  a  default.  Harrison,  Temple,  and  Henshaw, 
JJ.,  dissenting. 

In  bank.  Petition  \}j  the  people  of  the 
state  of  California,  by  the  attorney  general, 
on  the  relation  of  C.  Gesford,  against  the 
superior  court  for  the  city  and  county  of 
San  Francisco,  and  Hon.  A.  A.  Sanderson, 
one  of  the  Judges  thereof.    Denied. 

Garrett  W.  McEnemey,  for  appellants. 
R.  B.  Carpenter  and  John  M.  Wright,  for 
respondents. 

McFARLAND,  J.  This  is  an  original  pe- 
tition filed  In  this  court  for  a  writ  of  man- 
damus to  compel  the  respondents  to  render 
Judgment  In  favor  of  petitioners,  as  plain- 
tiffs, in  a  certain  proceeding  pending  in  the 
court  of  respondents,  in  which  the  petition- 
ers here  were  plaintiffs,  and  one  M.  R.  Hlg- 
trins  defendant,  in  accordance  with  the  prayer 
of  the  complaint  in  said  proceeding.  The 
complaint  in  said  case  of  People  v.  Higgins, 
in  which  said  Gesford  was  relator,  contained 
two  counts.  In  the  first  count  it  was  char- 
ged substantially  that  the  said  Higgins  bad 
Inti-uded  himself  upon  the  office  of  insur- 
ance commissioner,  and  that,  for  certain  rea- 
sons given  in  said  complaint,  he  bad  no  title 
to  said  office.  In  the  second  count  it  was 
charged  substantially  that  said  Higgins  had 
accepted  and  was  using  a  free  pass,  issued 
by  a  certain  railroad  company,  over  the 
roads  operated  by  it  in  this  state,  and  that 
he  had  therefore  forfeited  the  said  office  of 
insurance  commissioner.  In  the  prayer  of 
the  complaint  Judgment  was  asked  that  said 
Gesford  be  declared  to  be  entitled  to  said 
office;  that  said  Higgins  was  not  entitled  to, 
bat  had  forfeited,  the  same;  and  that  he 
(Higgins)  be  fined  In  the  sum  of  $5,000.  Hig- 
gins demurred  to  the  complaint.  His  de- 
murrer was  sustained  as  to  the  first  count, 
without  leave  to  amend,  and  the  demurrer 
was  sustained  as  to  the  second  count,  with 
leave  to  amend;  the  demurrer  to  the  second 
count  apparently  being  sustained  upon  the 
ground  that  the  averment  that  Higgins  had 
received  said  pass  was  made  upon  informa- 
tion and  belief,  whereas  it  should  have  been 
made  positively.  The  plaintiffs  afterwards 
amended  the  second  count  by  inserting  a 
positive  avci'mcnt  of  the  receipt  of  said  pass. 


Thereupon  the  defendant  in  said  case  (Hig- 
gins) orally  pleaded  that  he  was  not  guilty 
of  the  offense  charged,  which  plea  was  en- 
tered upon  the  minutes  of  the  court  Not- 
withstanding said  plea,  the  plaintiffs  In  said 
case  procured  the  clerk  to  enter  a  default  of 
the  defendant;  and  thereafter  the  plaintiffs 
in  said  action  (petitioners  here)  applied  to 
the  respondents  (the  said  court  and  the  Judge 
thereof)  for  a  Judgment  in  accordance  with 
the  prayer  of  their  complaint,  and  the  court 
refused  to  enter  said  Judgment  or  any  Judg- 
ment. Thereupon  they  filed  the  present  pe- 
tition in  this  court,  asking  that  said  respond- 
ents be  "commanded,  upon  said  default  and 
the  papers  and  pleading  in  this  cause,  to  en- 
ter a  Judgment  in  favor  of  these  petitioners, 
as  plaintiffs  In  said  action,  for  the  relief  de- 
manded in  the  complaint." 

It  Is  our  opinion  that  the  petition  shotild 
be  denied.  It  is  argued  very  strenuously  by 
counsel  for  respondents  that,  after  the  de- 
murrer had  been  sustained  to  ^e  first  count 
of  the  complaint  in  People  v.  Higgins,  the 
case  was  then  simply  a  proceeding  to  have 
defendant's  title  to  an  office  declared  for- 
feited for  certain  alleged  misconduct,  and  to 
have  him  punished  by  a  fine;  that  this  pro- 
ceeding was  then  (whatever  its  form)  essen- 
tially criminal  In  its  nature;  and  that,  there- 
fore, the  plea  of  not  guilty  was  sufficient. 
No  doubt,  the  proceeding  was  quasi  criminal. 
It  Is  true  that  the  mere  acceptance  of  a  pass 
is  not  itself  a  crime;  but  one  who  holds  an 
office  and  a  pass  at  the  same  time  may  be 
subjected,  by  a  proceeding  like  the  one  here 
under  review,  to  a  severe  criminal  punish- 
ment. It  Is,  at  least,  doubtful  If  he  could 
be  compelled  to  give  evidence  against  him- 
self. See  Thurston  v.  Clatlt,  107  Cal.  285, 
40  Pac.  435,  and  cases  there  cited.  But 
whether  or  not  bis  said  plea  of  not  guilty 
was  a  proper  and  sufficient  plea  la  a  ques- 
tion not  here  before  us.  That  question  was 
passed  upon  Judicially  by  the  court;  and.  If 
it  committed  an  error  In  deciding  that  ques- 
tion, such  error  cannot  be  reviewed  on  man- 
damus. The  case  Is  quite  similar  In  princi- 
ple to  that  of  People  v.  Pratt,  28  Cal.  166. 
In  the  latter  case  the  plaintiffs  moved  the 
trial  court  to  enter  a  Judgment  dismissing 
the  action  at  their  costs,  and  the  defendant 
opposed  the  motion  upon  the  ground  that 
he  bad  a  counterclaim.  The  court  denied 
the  motion,  and  plaintiffs  applied  to  this 
court  for  a  mandate  commanding  the  lower 
court  to  enter  such  Judgment.  They  contend- 
ed that  the  alleged  counterclaim  could  not  be 
legally  made  in  the  action,  and  that  it  had 
been  withdrawn  by  a  certain  stipulation. 
This  court,  in  denying  the  writ,  said:  "Both 
of  these  propositions  were  denied  by  the  de- 
fendant, and.  In  deciding  them,  the  court 
acted  Judicially,  not  ministerially;  and,  bav 
ing  denied  them  according  to  the  best  of  his 
ability,  a  mandamus  does  not  lie  to  compel 
him  to  reverse  his  decision  and  render  a  dif- 
ferent one.     [Citing  authorities.]     This  writ 
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lies  to  compel  a  subordinate  judicial  tribunal 
to  proceed  and  exercise  its  functions  when 
It  lias  negiected  or  refused  to  do  so;    but, 
when  the  act  to  be  done  is  Judicial  or  dis- 
cretionary, the  writ  cannot  direct  what  deci- 
sion or  judgment  shall  be  rendered,  nor  can 
it  be  granted  after  the  Inferior  tribunal  has 
acted  for  the  pui-pose  of  reviewing  its  deci- 
sion.   •    *    •    To   review  errors   is   not  the 
office  of  the  writ  of  mandamus."    This  lan- 
guage merely  states  a  principle  well  estab- 
lished, arid  frequently  declared  by  this  court. 
Many  of  the  authorities  on  the  subject  are 
cited  in  the  opinion  of  the  court  in  Strong 
V.  Grant,  99  Cal.  100,  33  Pac.  TOS,  734,  which 
was  a  petition  for  a  writ  of  mandamus  com- 
manding the  superior  court  to  dismiss  a  cer- 
tain criminal  action  pending  therein.     The 
writ  was  denied,  and  this  court  said:     "The 
rule  is  so  well  established  that  it  may  be 
said  to  be  universal  that  the  writ  of  manda- 
mus cannot  be  used  to  correct  the  errors  of  a 
court   in  passing  upon   questions   regularly 
submitted  to  it  in  the  course  of  a  judicial 
proceeding,  or  to  control  tlie  exercise  of  its 
discretion."     The  rule  there   stated   applies 
to  the  case  at  bar  as  clearly  as  to  any  of 
the  numerous  cases  to  which  it  has  been  ap- 
plied  by   this  court.     By   their   motion   for 
judgment  the  petitionei-s  Involied  a  judicial 
decision,  and  such  decision  cannot  be  review- 
ed on  mandamus.     This  is  clearly  not  a  case 
where,  upon  an  undisputed  default,  the  law 
specially  enjoins  upon  the  clerk  or  the  court 
the  ministerial  duty   of  entering  a  certain 
specifically  defined  judgment.     All  the  ques- 
tions here  Involved  are  disputed  questions, 
calling  for  the  exercise  of  a  judicial  discre- 
tion.    What  kind  of  a  judgment  should  or 
could  this  court,  by  writ  of  mandate,  com- 
mand the  respondents  to  enter?    Moreover, 
under  any  view,  the  petitioners  had,  by  ap- 
peal, "a  plain,  speedy,  and  adequate  remedy, 
in  the  ordinary  course  of  law,"  and  therefore 
mandamus  docs  not  lie.    As   was  said   in 
People  V.  Pratt,  supra:    "If  the  court  has 
committed  an  error  in  denying  the  plaintiff's 
motion,  the  same  can  be  reviewed  on  appeal, 
which  is  a  speedy  and  adequate  remedy  in 
the  ordlnai-y  course  of  law,  within  the  mean- 
ing of   the   four  hundred   and   sixty-eighth 
section  of  the  practice  act."    If,  when  the 
case  of  People  v.  Hlggins  shall  have    comfi 
on  for  trial,  the  plaintiffs  therein  shall  elect 
to  submit  it  on  a  motion  for  judgment  on 
the  pleadings,   and  the  court  shall   decide 
against  them,  and  render  judgment  for  de- 
fendant, an  appeal  will  be  the  natural  and 
regular  remedy;   and  if  the  defendant  there- 
in shall  continue  to  stand  upon  his  present 
plea,  and  refuse  to  ask  leave  to  amend,  he 
must  incur  the  hazard  of  'what  this  court 
may  finally  decide  in  the  premises  if  the 
case  shall  come  here  regularly  on  appeal. 
The  Issuance  of  the  writ  of  mandamus  would 
forever  preclude  any  defense  upon  the  mer- 
its. 
Under  the  above  views,  it  is  unnecessary 


to  Inquire  what  similarity  there  Is  between 
the  proceeding  of  People  v.  Hlggtns  and  the 
old  writ  of  quo  warranto.  The  prayer  of  the 
petition  is  denied,  and  the  writ  dismissed. 

We  concur:  VAN  FLEET,  J.;  GABOUT- 
TE,  J. 

BEATTY,  C._  J.  I  concur  in  the  judgment 
denying  the  writ  The  action  of  the  clerk  in 
entering  a  default  after  the  court  had  accept- 
ed the  oral  plea  o*  not  guilty  was  entirely 
niigatory.  The  question  whether  the  defend- 
ant was  in  default  or  not  was  a  question  for 
the  court,  and  not  for  the  clerk,  to  decide. 
The  court  decided— erroneously,  it  may  be 
conceded— that  the  proceeding  was  criminal, 
and  that  an  oral  plea  entered  on  the  minutes 
was  sufficient  The  motion  for  judgment  was 
tlierefore  a  motion  for  judgment  on  the  plead- 
ings, and,  It  may  also  be  conceded,  was  er- 
roneously decided;  but  I  do  not  understand 
that  mandate  is  the  proper  remedy  in  such  a 
case.  The  proper  course  for  the  relator.  If  he 
was  confident  of  his  position,  was  to  submit 
the  case  for  decision  and  final  judgment  on 
the  pleadings,  and,  if  the  judgment  went 
against  him,  to  appeaL 

HARRISON,  J.  (dissenting).  The  attorney 
general  commenced  an  action  in  the  superior 
court  in  the  name  of  the  people  of  the  state, 
on  the  relation  of  Henry  C.  Gesford,  against 
M.  R.  Higgins,  alleging  that  he  was  unlaw- 
fully holding  and  exercising  the  office  of  In- 
surance commissioner.  In  addition  to  the 
statement  of  the  cause  of  action,  the  com- 
plaint also  set  forth  the  facts  showing  the 
claim  of  Gesford  to  the  office,  and  prayed 
judgment  that  the  defendant  be  excluded 
from  the  office,  and  Gesford  be  put  in  posses- 
sion thereof.  The  cause  of  action  was  set 
forth  in  the  complaint  in  two  counts,  and  the 
defendant  demurred  to  each  of  these  counts, 
and  also  demurred  to  the  complaint  as  a 
whole,  upon  the  ground  that  several  causes 
of  action  were  improperly  united.  The  court 
sustained  the  demurrer  to  the  first  count  with- 
out leave  to  amend,  and  also  sustained  the 
demtu-rer  to  the  second  count,  but  gave  the 
plaintiff  leave  to  amend  the  same.  Under  the 
leave  thus  given,  the  pkiintiff  filed  an  amend- 
ment to  this  count,  and  thereupon  the  attor- 
ney for  the  defendant  appeared  in  court  and 
tendered  the  following  oral  plea:  "The  de- 
fendant pleads  that  he  is  not  guilty  of  tlie  of- 
fense charged,"  upon  which  the  following  en- 
try was  made  in  the  minutes  of  the  court: 
"In  this  action  the  defendant's  attorney,  Mr. 
Carpenter,  appeared  for  his  client,  M.  R.  Hig- 
gins, and  pleaded  that  said  Higgins  is  not 
guilty  of  the  offense  charged."  Thereafter, 
at  the  request  of  the  plalntifC,  the  clerk  en- 
tered the  default  of  the  defendant  for  his 
failure  to  appear  and  answer  the  complaint 
as  amended;  and  the  plaintiff  applied  to  the 
court  for  the  relief  demanded  in  the  com- 
plaint, but  the  judge  thereof  ^«nied  the  said 
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application,  and  refused  to  give  any  relief 
whatever,  or  to  recognize  the  said  default  as 
lii'lng  properly  entered,  upon  the  ground  that 
the  action  herein  was  a  criminal  cause,  and 
that  a  plea  of  not  guilty  was  proper  to  the 
cuiuplaint  as  amended  herein.  The  present 
cppllcation  is  made  by  the  plaintiff  for  a  writ 
of  mandate  commanding  the  respondent  to 
iiutertain  the  application  of  these  petitioners 
for  the  relief  demanded  In  the  complaint,  and 
to  enter  a  Judgment  in  their  favor  as  therein 
demanded.  The  respondent,  in  his  answer, 
nvers  that  he  has  already  entertained  the  ap- 
plication of  the  pLiintiff  and  has  denied  the 
same. 

The  order  sustaining  the  demurrer  to  the 
first  connt  of  the  complaint,  without  leave  to 
amend,  was  equivalent  to  a  Judgment  that  the 
plaintiff  was  not  entitled  to  any  relief  based 
upon  that  cotmt;  and  the  subsequent  amend- 
ment to  the  second  count  had  the  effect  to 
make  that  count  as  thus  amended  the  only 
complaint  in  the  action,  and  the  sole  basis 
of  the  relief  sought  by  the  plaintiff.  The 
action  was  brought  under  section  803,  Ck>de 
Civ.  Proc,  which  provides:  "An  action  may 
be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  state,  upon  his  own 
infonuation,  or  upon  the  complaint  of  a  private 
party,  against  any  person  who  usurps,  intrudes 
into,  or  unlawfully  holds  or  exercises  any  pub- 
lic office,  civil  or  military,  or  any  franchise 
within  this  state."  Such  an  action  is  a  civil 
action,  whether  it  be  regarded  as  authorized 
by  the  above  section  of  the  Code,  or  as  a  pro- 
ceeding instituted  under  the  provision  in  the 
constitution  giving  to  the  superior  court  Juris- 
diction to  issue  writs  of  quo  warranto.  In 
People  V.  Perry,  79  CaL  105,  21  Pac.  424,  the 
court  said  of  a  similar  action  brought  under 
the  above  section:  "This  is  a  proceeding  sub- 
stantially equivalent  to  that  by  quo  warranto. 
It  is  the  same  as  quo  warranto,  with  some- 
thing added."  See,  also.  People  v.  Bingham, 
82  Cal.  238,  22  Pac.  1039;  People  v.  Pease, 
30  Barb.  588;  People  v.  Thacher,  55  N.  I. 
52,5.  Mr.  High,  in  his  treatise  on  Extraordi- 
nary Legal  Remedies,  says  (section  710):  "The 
tendency  of  the  courts  in  modem  times  being 
to  reganl  an  information  in  the  nature  of  a  quo 
warranto  In  tlie  light  of  a  civil  remedy  in- 
voked for  the  determination  of  civil  rights, 
although  still  retaining  its  criminal  form  and 
some  of  the  incidents  of  criminal  proceedings, 
the  better  doctrine  now  is  that  pleadings  should 
conform  as  far  as  possible  to  the  general  prin- 
ciples and  rules  of  pleading  which  govern  in 
ordinary  civil  actions."  As  a  civil  action  au- 
thorized by  the  Code  of  Civil  Procedure,  it  is 
subject  to  the  rules  of  pleading  given  in  that 
Code,  section  421  of  wliich  declares:  "The 
forms  of  pleadmg  In  civil  actions,  and  the 
rules  by  wh.ch  the  sufficiency  of  the  plead- 
ings Is  to  be  determined,  are  those  prescribed 
ill  this  Code."  And,  by  section  422,  the  only 
pleadings  allowed  on  the  part  of  the  defendant 
are  the  demurrer  to  the  complaint  and  the 
answer.  The  provision  in  section  446,  that 
v.46P.no.5— 25 


every  pleading  must  be  subscribed  by  the 
plaintiff  or  his  attorney,  and  of  section  4C3, 
that  all  pleadings  8ul>sequent  to  the  complaint 
must  be  filed  with  the  cleik,  and  copies  thereof 
seiTed  upon  the  adverse  party  or  his  attorney, 
render  it  necessary  that  all  pleadings  shall  be 
In  writing  or  printed,  and  preclude  a  party 
from  maldng  any  oral  pleading  whatever. 
There  is  no  ground  for  considering  that  the 
present  action  is  instituted  under  the  pro- 
visions of  section  772  of  the  Penal  Code,  or 
that  it  Is  to  be  regarded  as  criminal  hi  its 
nature.  The  superior  court  can  act  under  that 
section  only  when  it  has  received  an  accusation 
In  writing,  alle^ng  that  the  officer  has  charged 
and  collected  illegal  fees,  or  has  refused  or 
neglected  to  perform  the  official  duties  per- 
taining to  his  office.  The  only  grounds  alleged 
in  the  complaint  herein  are  the  failure  to  flle 
a  sufficient  bond,  and  the  subsequent  accept- 
ance and  use  of  a  free  pass  granted  to  him  by 
the  Southern  Pacific  Company,  a  railroad  cor- 
poration operated  within  this  state;  and  of 
neither  of  these  act9  can  there  be  predicated 
any  turpitude  or  neglect  of  official  duty.  The 
people  have  prescritied  certain  conditions  un- 
der which  its  officers  may  exercise  the  func- 
tions of  the  offices  to  which  they  have  been 
elected  or  appointed,  and  have  declared  tliat 
in  certain  cases  they  shall  no  longer  hold  such 
offices,  one  of  whicl,  is  the  acceptance  of  a  free 
pass  from  a  railroad  or  other  transportation 
company.  Const,  art.  12,  §  19.  The  accept- 
ance of  such  a  pass  has  no  more  of  the  ele- 
ments of  a  criminal  niiture  than  would  the  ac- 
ceptance by  an  officer  of  a  lucrative  office 
under  the  United  States,  or  the  absence  from 
the  state  by  a  Judicial  officer  for  more  than 
60  days,  or  the  voluntary  removal  from  the 
county  for  which  the  officer  was  elected,  either 
of  which  acts  would  be  a  ground  for  declaring 
that  he  could  no  longer  exercise  the  office. 
See  People  v.  Leonard,  73  Cal.  230,  14  Pac. 
853. 

Under  a  writ  of  quo  warranto,  or  an  infor- 
mation In  the  nature  of  a  quo  warranto,  the 
defendant  was  required  either  to  disclaim 
or  Justify.  The  state  was  not  required  to 
make  any  showing,  but  the  onus  was  upon 
the  defendant  to  establish  his  right  to  a 
Judgment  in  his  favor.  He  was  required 
either  to  deny  that  he  was  In  the  exercise 
of  the  office,  or  to  allege  facts  sufficient  to 
show  that  he  had  the  right  to  exercise  the 
office.  People  v.  Crawford,  28  Mich.  88; 
High,  Extr.  Rem.  §  716.  A  plea  of  not  guilty 
was  Insufficient^  and  not  to  be  regarded  as 
a  defense.  Attorney  General  v.  Foote,  11 
Wis.  14;  Com.  v,  Mc Williams,  11  Pa.  St.  61. 
Even  in  Illinois,  where  the  proceedings  are 
required  to  be  In  many  respects  In  analogy 
to  criminal  proceedings,  it  Is  held  that  "the 
defendant  must  either  disclaim  or  Justify. 
If  he  disclaims,  the  people  are  at  once  enti- 
tled to  Judgment  If  he  Justifies,  he  must 
set  out  his  title  specially.  It  is  not  enough 
to  allege  generally  that  be  was  duly  elected 
or  appointed  to  the  office,  but  he  must  state 
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particularly  bow  be  was  elected  or  appoint- 
ed. He  muBt  show  on  the  face  of  the  plea 
that  he  has  a  valid  title  to  the  office.  The 
people  are  not  bound  to  show  anything.  The 
information  calls  upon  the  defendant  to  show 
by  what  warrant  he  exercises  the  functions 
of  the  office,  and  he  must  exhibit  good  au- 
thority for  so  doing,  or  the  people  will  be 
entitled  to  Judgment  of  ouster."  Clark  v. 
People,  15  111.  213.  And  although  the  com- 
plaint under  the  procedure  authorized  in  this 
state  need  not  baye  alleged  the  facts  con- 
stituting the  usurpation  or  illegal  exercise 
of  the  office  by  the  defendant,  but  would 
bare  been  sufficient  by  merely  alleging  that 
he  is  unlawfully  exercising  the  office  (Pal- 
mer V.  Woodbury,  14  Cal.  43),  leaving  his 
nght  to  such  exercise  to  be  pleaded  in  his 
defense,  yet  these  allegations  in  the  com- 
plaint herein  being  material  and  relevant  to 
the  issue,  and  not  having  been  denied,  the 
facts  thus  alleged  must  be  held  to  be  admit- 
ted by  him.  People  v.  Knox,  38  Hun,  236. 
If  the  defendant  is  in  default  in  answering 
or  pleading  to  the  information,  he  is  regard- 
ed as  confessing  all  Its  allegations,  and  the 
court  must  thereupon  proceed  to  judgment 
of  ouster  forthwith.  High,  Bxtr.  Rem.  g  739. 
As,  therefore,  the  defendant  herein  was  in 
default  by  reason  of  his  failure  to  make  any 
answer  to  the  allegations  in  the  complaint, 
the  plaintiff  was  entitled  upon  such  default 
to  a  Judgment,  and  the  court  should  have 
entertained  its  application  therefor,  and  ren- 
dered judgment  in  its  behalf. 

It  is  unnecessary  to  determine  whether  the 
relator  has  any  right  to  the  office  held  by  the 
defendant.  If  the  defendant  is  rightfully  in 
the  exercise  of  the  office,  the  relator  can  have 
DO  right  thereto;  and,  if  the  defendant  has 
no  right  to  the  office,  it  is  immaterial  to  him 
whether  the  office  is  vacant,  or  to  be  held  by 
the  relator.  People  v.  Abbott,  16  Cal.  358. 
The  attorney  general  is  authorized  to  bring 
the  action  upon  the  complaint  of  a  private 
party,  and  It  Is  not  necessary  that  It  ap- 
pear from  his  complaint,  or  be  shown  to  the 
court,  that  such  relator  Is  entitled  to  the 
office  (People  y.  Bingham,  82  Cal.  238,  22 
Pac.  1039);  and,  although  the  court  may  de- 
termine the  right  of  the  relator  to  the  office 
(Code  Civ.  Proc.  {  616),  It  is  not  required 
to  do  so  (People  v.  Phillips,  1  Denlo,  388; 
High,  Extr.  Rem.  {  75T^  Nor  will  a  de- 
fective averment  of  the  relator's  right  de- 
feat the  right  of  a  state  to  a  judgment  of 
ouster  against  the  defendant.  State  v.  Pal- 
mer, 24  WlP.  63. 

The  refusal  of  the  court  to  grant  the  appli- 
cation of  the  plaintiff  "upon  the  groimd  that 
the  action  herehi  was  a  criminal  cause,  and 
that  a  plea  of  not  guilty  was  proper  to  the 
complaint  as  amended  herein,"  was  not  a 
judgment  in  the  action  or  the  exercise  of  any 
judicial  discretion,  but  was  a  refusal  to  rec- 
ognize the  existence  of  the  default,  and  to 
proceed  in  the  case  in  the  only  mode  theu 
remaining  for  its  action.    The  default  of  the 


defendant  in  failing  to  answer  the  complaint 
was  an  admission  by  him  of  the  truth  of  the 
facts  alleged  in  the  complaint,  and  should 
have  been  treated  with  the  same  effect  as 
if  these  facts  bad  been  found  by  the  court 
upon  competent  evidence.  The  plaintiff 
thereby  acquired  the  right  to  a  Judgment  that 
the  defendant  was  imlawfully  exercising  the 
office,  and  that  he  be  excluded  therefrom; 
and  the  refusal  of  the  court  to  recognize  this 
right,  and  to  give  this  Judgment  to  the  plain- 
tiff, was  a  refusal  to  perform  an  act  which, 
from  the  nature  of  Its  functions,  it  was  re- 
quired to  perform.  The  court  bad  ceased  to 
have  any  opportunity  for  the  exercise  of  ju- 
dicial discretion  In  the  case,  but  the  entry  of 
this  Judgment  had  become  an  absolute  duty 
on  its  part,  which,  in  case  of  its  refusal.  It 
may  be  compelled  to  perform.  Where  a  ver- 
dict or  finding  of  facts  authorizes  a  particular 
Judgment,  as  an  Inevitable  conclusion  of  law 
therefrom,  and  permits  no  other  Judgment, 
there  is  no  place  for  the  exercise  of  Judicial 
discretion,  and  the  court  may  be  compelled 
by  mandamus  to  cause  such  Judgment  to  be 
entered.  Russell  v.  Elliott,  2  Cal.  245;  Peo- 
ple V.  Sexton,  24  Cal.  78;  Wood  v.  Strother, 
76  CaL  545,  18  Pac.  766;  Johnston  v.  Superior 
Court,  105  Cal.  666,  89  Pac.  36;  KeUer  v. 
Hewitt,  109  Cai  146,  41  Pac  871;  Hensley  t. 
Superior  Court,  111  Cal.  541,  44  Pac.  232; 
Lloyd  V.  Brlnck,  35  Tex.  1;  Cortleyou  v. 
Teneyck.  22  N.  J.  Law,  45;. State  v.  Whlttet, 
61  Wis.  351,  21  N.  W.  245;  Insurance  Co.  v. 
Wilson,  8  Pet  291;  High,  Extr.  Rem.  {  235; 
2  Spell.  Extr.  Relief,  1 1407;  MerriU,  Mand.  S 
189.  Whether,  in  addition  to  such  Judgment, 
a  fine  shall  be  imposed  upon  the  defendant, 
is  by  the  express  terms  of  section  809,  Code 
Civ.  Proc.,  left  to  the  discretion  of  the  su- 
perior court;  but  the  right  to  exercise  its  dis- 
cretion in  this,  particular  does  not  limit  or 
qualify  its  duty  to  enter  the  Judgment  of 
ouster;  and,  although  it  cannot  be  controlled 
in  the  exercise  of  this  discretion.  It  may  be 
compelled  to  proceed  to  its  exercise.  The 
discretion  given  to  the  court  is  not  to  deter- 
mine whether  It  will  act,  but  Is  limited  to  the 
mode  In  which  It  will  act,  and  in  such  cases 
mandamus  will  lie  to  compel  a  court  to  act 
and  exercise  the  discretion'  given  to  it 
Jacobs  V.  Board,  100  Cal.  121,  34  Pac.  630;  2 
Spell.  Extr.  Relief,  |  1394;  High,  Extr.  Rem. 
§  24.  In  my  opinion,  the  application  for  the 
writ  should  be  granted. 

We  concur:     TEMPLE,  J.;  HENSHAW,  J. 

(U4  Cal.  ISl) 

JURGEJNS  V.  NEW  YORK  LIFE  INS.  CO. 

(S.  P.  283.) 

(Supreme  Court  of  California.    Oct  3,  1896.) 

In  bank.     Petition  for  rehearing.     Denied. 

For  opinion  in  division,  see  45  Pac  1054. 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.    I  dissent  from  some  of  the 
conclusions  of  the.  court  in  this  caae,  and, 
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therefore,  from  the  order  denying  a  rehearing 
before  the  court  In  bank.  It  will  be  observed 
that  the  decision  does  not  go  upon  the  ground 
that  the  plaintiff  was  not  In  fact  defrauded. 
On  the  contrary,  It  assumes  that  he  was  de- 
frauded, but  holds  that  be  could  not  rescind 
by  bis  own  act  without  tendering  a  release 
by  his  wife  of  her  interest  in  the  policy.  I 
think  this  is  probably  a  sound  construction  of 
the  statute.  OlT.  Code,  i  1689.  But  if  plain- 
tiff could  not  effect. a  rescission  by  his  own 
act  without  putting  the  defendant  in  statu 
quo,  it  does  not  follow  that  he  could  not  com- 
pel a  rescission  by  an  action  Instituted  for 
that  purpose.  The  present  action,  it  Is  true. 
Is  not  in  form  an  action  to  rescind,  and  that 
is  not  the  relief  prayed.  The  complaint  pro- 
ceeds upon  the  theory  that  a  rescission  was 
effected  by  the  act  of  the  plaintiff,  and  merely 
prays  judgment  for  the  amount  of  premium 
paid.  But,  assutning,  as  the  opinion  does, 
that  the  plaintiff  was  really  defrauded,  his 
complaint  states  facts  sufficient  to  warrant  a 
Judgment  of  rescission,— facts,  in  other  words, 
sufficient  to  constitute  a  cause  of  action,— 
though  not  sufficient  to  warrant  the  specific 
relief  sought  by  the  prayer.  In  this  respect, 
howerer,  the  complaint  was  amendable,  and 
the  omission  to  make  Mrs.  Jurgens  a  party 
was  waived  by  the  failure  to  demur. 

As  to  the  rights  of  Mrs.  Jurgens,  it  made 
no  difference  whether  she  could  or  could  not 
be  compelled  to  release  her  interest  in  the 
policy.  If  she  could  be  compelled,  in  an  ac- 
tion to  rescind,  to  release  her  interest,  she 
was  a  necessary  party  to  such  action  only  for 
the  protection  of  the  defendant,  and  the  de- 
fendant could,  by  failing  to  demur  to  the  com- 
plahtt  for  nonjoinder,  waive  the  advantage 
of  a  decree  binding  upon  her.  If  she  could 
not  be  compelled  to  release  her  Interest,  that 
would  not  have  been  a  reason  for  denying  a 
rescission.  It  is  only  In  cases  of  mere  mis- 
take ttiat  rescission  cannot  be  adjudged  with- 
out putting  the  party  against  whom  it  Is  ad- 
Judged  in  statu  quo.  Civ.  Code,  {  3407.  A 
party  who  has  secured  an  advantage  over  an- 
other by  fraud  cannot  avoid  rescission  upon 
the  ground  that  he  has  Involved  himself  In 
obligations  to  third  parties.  Masson  v.  Bovet, 
1  Denio,  69;  Hammond  v.  Peunock,  61  N.  T. 
14S. 


(15  Wwh.  403) 

STATE  ex  reL  DUSTIN  ▼.  RCSK  et  al. 
(Supreme  Court  of  Washington.    Oct.  10,  1896.) 
Statdtbs — Repbai.  bt  Implioation — Title  or  Aot 

— CONSTITDTIONAI,  LAW— ACT  RkLATINO 

TO  Superior  Cookts. 

1.  Act  March  19,  1895  (Laws  1895,  p.  176), 
making  general  jtrovision  for  the  election  of  all 
(uperior  court  jndges  in  the  districts  thereby 
provided  for,  repeals,  by  implication.  Act  March 
2, 1891  (Laws  1891,  p.  117),  providing  for  judges 
and  additional  judges  in  certain  counties  of  the 
state. 

2.  The  title  of  Act  March  19,  1895  ("An  act 
in  relation  to  superior  courts  and  the  election  of 
superior  court  judges"),  suflSclently  indicates  the 


subject-matter  of  the  act  to  authorize  any  pro- 
vision therein  relating  to  tnich  courts  or  the 
election  of  such  judees. 

3.  Const  art  4,  §  5,  providing  that  "there  shall 
be  in  each  of  the  organized  counties  of  this  state 
a  superior  court  for  which  at  least  one  judge 
shall  be  elected  by  the  qualified  electors  of  the 
county  at  the  general  state  election:  provided,  ■ 
that  until  otherwise  directed  by  the  legislature, 
one  judge  only  shall  be  elected  for  the  counties 
of  *  •  *"  (grouping  certain  counties  togetbor 
into  districts),  does  not  prohibit  the  legislature 
from  chansring  the  districts  therein  made,  except 
to  set  apart  a  county  as  a  district  but  it  may 
also  change  the  gronping  of  connties  which  are 
united  with  others  to  form  districts,  as  is  done 
by  Act  March  19,  1895:  and  such  act  is,  there- 
fore, not  in  conflict  with  the  constitutional  pro- 
vision. 

Appeal  from  superior  court,  Klickitat  county; 
Sol.  Smith,  Judge. 

Proceeding  for  mandamus,  on  relation  of 
Hiram  Dustin,  against  Claud  Rusk  and  WU- 
Ham  Olsen,  as  chairman  and  secretary,  respec- 
tively, of  the  People's  Party  convention  of 
Klickitat  county,  to  compel  them  to  certify 
the  nomination  of  the  relator  by  such  conven- 
tion as  candidate  for  judge  of  the  superior 
court.  By  act  March  2,  1891,  creating  addi- 
tional judges,  it  was  provided  that  there  should 
be  one  superior  judge  In  Klickitat  county. 
By  Act  March  19, 1895,  such  county  was  johied 
with  others  to  form  a  Judicial  district.  From 
an  order  granting  a  peremptory  writ  the  re 
Bpondents  appeal.    Reversed. 

George  N.  Maddock  and  N.  B.  Brooks,  foi 
appellants.  W.  B.  Presby  and  H.  Dustin,  foi 
the  State. 

HOTT,  O.  J.  To  sustain  the  judgment  en- 
tered In  the  superior  court,  it  is  necessary  to 
hold  that  the  act  of  March  19,  1895,  entitled 
."An  act  in  relation  to  superior  courts  and  the 
election  of  superior  court  judges,"  is  uncon- 
stitutional, or  that,  if  constitutional,  the  act 
of  March  2,  1891,  entitled  "An  act  providing 
for  judges  and  additional  Judges  for  the  supe- 
rior court  In  various  counties  in  the  state  of 
Washington,  and  declaring  an  emergency," 
was  not  repealed  thereby.  As  to  the  latter 
proposition,  it  is  sufficient  to  say  that  the  plain 
intent  of  the  legislature  was  to  provide  not 
for  the  election  of  additional  judges  in  certain 
counties  or  districts,  but  to  provide  for  the 
election  of  all  of  the  superior  court  Judges 
of  the  state  by  districts  provided  for  in  the 
act  This  being  the  evident  object  of  the  act, 
it  must  be  held  to  have  repealed  the  act  of 
1891,  notwithstanding  the  absence  of  any  re- 
pealing clause. 

The  constitutionality  of  the  act  la  attacked 
upon  two  grounds:  (1)  Tliat  the  title  does 
not  sufficiently  indicate  the  subject-matter  con- 
tained in  the  act;  and  (2)  that  the  act  Is  In 
contravention  of  section  6,  art.  4^  of  the  con- 
atltution  of  the  state. 

As  to  the  first  question  it  is  sufficient  to 
Bay  that  the  title  sufficiently  refers  to  superior 
courts  and  the  election  of  superior  court  judges 
to  make  It  competent  for  the  legislature  to 
enact  anything  relating  to  such  coiurta  or  to 
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the  election  of  snch  Jndges.    See  Marston  ▼. 
Humes,  3  Wash.  St.  267,  28  Pac.  520. 

The  other  question  is  one  of  more  difficulty. 
A.  technical  construction  of  the  language  used 
In  the  constitution  might  warrant  the  conten- 
tion that  thereunder  the  legislature  had  no 
Jurisdiction  as  to  superior  court  districts  or 
the  judges  thereof,  except  to  declare  when  the 
grouping  contained  In  the  proviso  to  said  sec- 
tion should  terminate  and  the  general  proTislon 
therein  contained  be  given  force.  But,  under 
a  more  liberal  construction  of  the  language,  It 
may  well  be  held  that  It  was  the  Intention  to 
vest  la  the  legislature  full  discretion  as  to 
when  each  county  should  be  authorized  to  elect 
Its  own  judge,  and  how  counties  not  entitled 
to  elect  their  own  judges  should  be  grouped 
for  judicial  purposes;  and  the  real  question 
presented  for  decision  upon  this  appeal  is  as  to 
which  of  these  two  constructions  shall  obtain. 
It  may  be  conceded  that 'the  first  is  best  war- 
lanted  by  the  language  used,  unaffected  by  the 
circumstances  surrounding  the  adoption  of  the 
constitution  and  by  the  legislative  construction 
which  has  obtained  from  the  adoption  of  the 
constitution  to  the  present  time.  But,  when 
examined  in  the  light  of  such  surroundings 
and  such  legislative  action,  we  feel  warranted 
in  adopting  the  more  liberal  construction- 
First,  for  the  reason  that  no  act  of  the  legis- 
lature should  be  declared  unconstitutional  un- 
less It  is  so  clearly  so  as  to  be  beyond  reason- 
able question;  second,  by  reason  of  the  serious 
consequences  which  would  necessarily  result 
from  the  technical  construction.  If  such-  tech- 
nical construction  were  to  be  adopted,  the  act 
of  1891  would,  In  many  of  Its  features,  be  un- 
constitutional; yet  said  act  has,  In  all  of  its 
features,  been  acted  upon  and  superior  court 
judges  elected  jointly  by  counties  grouped  for 
that  purpose,  some  of  which  would  have  had 
no  right  to  participate  in  such  elections  except 
by  force  of  said  act.  It  must  follow  that,  un- 
der the  technical  construction  of  the  constitu- 
tional provision,  It  would  be  held  that  the  judg- 
es 80  elected  were,  at  most,  but  de  facto  offi- 
cers, and  it  might  require  much  litigation 
to  determine  whether  or  not  they  were  offi- 
cers of  any  kind.  The  legislature  having 
adopted  a  liberal  construction  of  the  constitu- 
tional provi.s!on,'  and  the  legislation  enacted  In 
pursuance  of  sui.h  construction  having  been 
acquiesced  in  and  acted  upon,  must  have  great 
weight  with  the  court,  and  strongly  Incline 
it  to  that  construction  If  the  language  used 
will  at  all  justify  it.  Besides,  the  technical 
construction  would  prevent  the  legislature  from 
taking  steps  which  the  highest  considerations 
of  public  policy  and  the  economical  adminis- 
tration of  governmental  affairs  might  require. 
Thereunder  the  legislature  would  be.  powerless 
to  reduce  the  number  of  judges  In  the  state 
by  enlarging  any  group  of  counties  entitled 
Jointly  to  elect  a  judge,  however  much  the 
business  therein  might  decrease,  and  however 
clear  It  might  be  that  an  election  by  the  larger 
group  would  subserve  the  public  interests.  In 
our  opinion,  no  great  violence  Is  done  to  the 


language  of  the  section  of  the  constitution  un- 
der consideration  when  taken  as  a  whole  by 
holding  that  thereby  it  was  intended  to  vest  In 
the  legislature  the  discretion  to  determine  as 
to  when  each  of  the  counties  should  elect  a 
Judge  for  ItseK,  and  how  the  counties  not  enti- 
tled to  so  elect  should  be  grouped  for  judicial 
purposes. 

It- follows  from  what  we  have  said  that  the 
county  of  Klickitat  is  not  entitled  to  elect  a 
Judge  for  Itself  at  the  coming  election,  but  must 
act  jointly  with  the  counties  of  Skamania, 
Clarke,  and  Cowlitz  in  the  election  of  a  Judge 
for  the  district  composed  of  those  counties  and 
itself.  The  judgment  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
superior  court  to-  dismiss  the  proceeding. 

DUNBAR  and  SCOTT,  JJ.,  concur. 


(16  Wash.  S») 
TOWN   OP    TUMWATER   v.   PIX. 
(Supreme  Court  of  Washington.    Oct.  1,  1896.) 

UuHIOtPAb  CORPOKATIOXS— NOTIOK  OV  StKEBT  A8- 
SGSSMEMT— SUFPIOIBMCr  OP— PlBADISO. 

1.  Under  Laws  1893,  c.  95,  §  4,  requiring  a 
munieipni  corporation  to  publish  notice  of  assess- 
ments for  street  improvements,  and  of  the  date 
fixed  for  the  meeting  of  the  council  to  consider 
objections  thereto,  in  the  official  newspaper  of 
such  city  or  town,  in  the  case  of  a  town  of  the 
fourth  class,  not  authorized  by  law  to  have  an 
official  newspaper,  personal  service  of  such  no- 
tice will  be  deemed  equivalent. 

2.  An  allegntion  in  a  complaint  that  notice 
was  given  the  defendant  personallyj  although 
not  stating  the  manner  of  service,  is  good  on 
demurrer,  m  the  absence  of  a  motion  to  make  the 
allegation  more  deHnite  and  certain. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  .Judge. 

Action  by  the  town  of  Tumwater  against 
William  Plx.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Mllo  A.  Root,  for  appellant.  Chas.  H.  Ayer, 
for  respondent. 

DUNBAR,  J.  The  town  of  Tumwater,  a 
municipal  corporation  of  the  fourth  class, 
brought  this  action  under  the  provisions  of 
chapter  95  of  the  Laws  of  1803  to  foreclose 
a  lien  upon  certain  real  estate  of  defendant 
for  grading  and  improving  the  street  In  front 
of  such  property.  The  defendant  interposed 
a  demurrer  to  the  amended  complaint,  which 
demurrer  was  sustained  by  the  court.  The 
demurrer  attacked  the  complaint  for  the  rea- 
son that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
appellant  addi-esses  itself  in  its  brief  to  only 
one  objection,  viz.  the  lack  of  proper  notice. 
The  respondent,  however,  raises  three  ques- 
tions, viz.  that  the  complaint  fails  to  state 
that  an  assessment  has  been  made,  and  in 
lieu  of  this  primary  requisite  says  that  the 
city  attempted  to  levy  an  assessment;  that 
the  notice  given  was  not  sufficient;  and  that, 
if  it  was,  the  service  of  the  notice  was  not 
properly  pleaded.    We  think  thero  is  nctthing 
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in  the  first  contention  worthy  of  discussion. 
The  law  under  which  the  action  was  brought 
was  to  correct  attempted  assessments.  If  It 
had  been  an  assessment  under  the  law,  there 
would  have  been  no  occasion  for  the  enact- 
ment 

The  second  objection— that  the  complaint 
shows  a  want  of  notice— we  think  is  more 
technical  than  meritorious.  Section  4  of  the 
act  proYldes  that,  upon  receiving  the  said  as- 
sessment roll,  the  clerk  of  such  city  or  town 
stiall  give  notice  by  tliree  successive  publica- 
tions in  the  official  newspaper  of  such  city  or 
town  that  such  assessment  roll  is  on  file  in 
his  office;  the  date  of  filing  of  same;  and  said 
notice  shall  state  a  time  at  which  the  council 
will  hear  and  consider  objections  to  said  as- 
sessment roll  by  the  parties  aggrieved  by 
such  assessment;  and  provides  for  ten  days' 
notice,  etc.  The  complaint  in  this  case,  in  re- 
gard to  notice,  is  as  follows:  "That  Dec«n- 
ber  17,  1804,  at  one  o'clock  p.  m.,  was  fixed 
by  the  Tumwater  council  as  the  time  for  con- 
sidering and  hearing  by  it  any  and  all  objec- 
tions to  assessments  and  assessment  rolls  re- 
ferred to  in  the  foregoing  paragraph;  that  no- 
tice of  said  hearing  and  of  said  assessment 
was  given  on  December  5,  1884,  by  one  pub- 
lication in  the  Morning  Olympian,  a  daily 
and  weekly  newspaper  of  general  circulation 
in  said  town  of  Tumwater,  in  Thurston  coun- 
ty, and  which  said  newspaper  was  then,  and 
had  been  long  prior  thereto,  the  newspaper 
designated  by  its  council  as  the  paper  in 
which  all  publications  for  such  town  should 
be  made,  and  in  which  they  were  made,  and 
which  was  the  official  newspaper  of  said 
town  so  far  as  it  was  possible  for  such  town 
to  have  an  official  newspaper;  that  notice  of 
said  assessment  and  of  the  hearing  and  con- 
sidering of  objections  to  said  assessment  roll 
was  also  given  to  this  defendant  personally 
at  his  home  in  the  town  of  Tumwater,  Wash- 
ington, on  or  about  the  6th  day  of  December, 
1804,  and  over  ten  days  prior  to  the  17th  day 
of  December,  1884,  the  date  fixed  for  the 
hearing  and  consideration  by  the  council  of 
all  objections  as  aforesaid."  The  complaint 
shows  that  the  law  in  i-elatlon  to  the  publi- 
cation in  the  official  newspaper  could  not  be 
literally  complied  with,  for  it  shows  that 
the  plaintiff  was  a  municipality  of  the  fourth 
class,  and  could  have  no  official  newspaper 
as  provided  by  law.  It  therefore  became  im- 
possible to  comply  with  the  strict  require- 
ments of  section  4,  so  far  as  the  publication 
of  the  notice  was  concerned.  This  compli- 
ance, therefore,  being  impossible,  a  notice 
which  was  equivalent  to  statutory  notice 
should  be  held  sufficient.  Darlington  v.  Com., 
41  Pa.  St.  68.  The  publication  by  the  official 
newspaper  is  only,  at  best,  constructive  no- 
tice. It  may  reach  the  knowledge  of  the  de- 
fendant or  it  may  not,  but  under  the  policy 
of  the  law  he  is  bound  to  take  notice  of  it, 
whether  he  actually  sees  it  or  not,  If  the  stat- 
utory requirement  Is  strictly  followed.  But 
from  the  standpoint  of  reason  no  notice  can 


be  better  than  actual  notice.  The  only  object 
in  requiring  publication  is  to  give  notice  M 
that  the  property  owner  may  have  an  oppor- 
tunity to  appear  and  protect.  This  require- 
ment is  fully  met  by  actual  notice,  and  notice 
by  publication  or  constructive  notice  could 
not  aid  him  in  any  way  if ,  as  a  matter  of 
fact,  he  had  actual  notice;  for,  as  Is  well 
said  by  the  appellant  in  Its  brief:  "A  literal 
compliance  will  not  be  Insisted  On  where  It 
would  kill  the  very  spirit  of  the  statute.  The 
object  of  the  statute  In  requiring  publication 
of  notice  was  to  give  property  owners  a 
chance  to  appear  and  protest  Actual  notice 
accomplishes  this  object  fully.  A  thousand 
publications  could  add  nothing  to  it"  But  it 
is  urged  by  the  respondent  that  even  though 
this  be  true,  the  actual  notice  was  not  suffi- 
ciently pleaded;  the  complaint  should  have 
stated  the  manner  in  which  the  notice  was 
given.  We  think  the  allegation  of  the  com- 
plaint Is  as  broad  as  the  statute.  It  points 
out  no  particular  way  and  no  particular  form 
of  notice  for  publication,  and  the  complaint 
does  not  allege  any  particular  manner  of  giv- 
ing notice  personally.  It  does,  however,  al- 
lege that  notice  of  said  assessment  and  hear- 
ing and  consideration  of  objections  to  said  as- 
sessment roil  was  given  to  defendant  per- 
sonally, and  10  days  prior  to  the  date  of  hear- 
ing the  protest.  This,  it  seems  to  us,  is  good 
as  against  the  demurrer.  The  demurrer  must 
assume,  under  the  allegations  of  this  com- 
plaint that  notice  was  given  personally.  If 
the  manner  of  giving  the  notice  was  not  suffi- 
ciently definite,  it  would  have  been  the  office 
of  a  motion  to  make  more,  definite  and  certain 
and  have  corrected  the  complaint.  But  we 
think  this  complaint  was  sufficient  to  put  the 
defendant  upon  his  denial  so  far  as  the  giv- 
ing of  personal  notice  was  concerned.  The 
judgment  will  therefore  be  reversed,  and  the  - 
cause  remanded,  with  instructions  to  overrule 
the  demurrer;  the  appellant  to  obtain  its 
costs  in  this  court 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GOKDON,  JJ.,  concur. 


(IB  Wash.  342) 

FAWCETT  V.  SUPERIOR  COURT  OP 
PIERCE  COUNTY  et  al. 

(Supreme  Court  of  Washington.    Oct  2,  1806.) 

Quo  WaHRANTO— JUDGMBKT    OF    OuSTER— EprBCT 

OF  Appeal — Bond — Contempt. 

1.  A  judgment  of  ouster  against  the  incumbent 
of  a  public  office  in  quo  warranto  proceedings  ia 
self-executing,  and  by  its  own  force  divests  the 
person  ousted  of  all  official  authority,  and  such 
judgment  is  not  suspended  by  the  filing  of  an 
app(>ii!  ond,  the  effect  of  which,  under  the 
statute  -  nil's  Code,  §  1408),  is  to  "stay  proceed- 
ings on  the  judgment  or  order  appealed  from." 
Hoyt,  C.  J.,  dissenting. 

2.  A  proceeding  for  contempt  against  a  re- 
spondent for  disregarding  a  judgment  of  ouster 
from  a  public  office  is  not  a  "proceeding  on  the 
judgment,"  within  the  meaning  of  Hill's  Code, 
§  1408,  providing   for   appeal  bouds  and  their 
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•  effect,  and  is  not  stayed  or  affected  by  the  giv- 
>  ing  of  a  bond  on  appeal  from  the  judgment. 

Original  proceeding.  Application  by  A.  V. 
Fawcett  for  a  writ  of  prohibition  to  the  su- 
perior court  of  Pierce  county  and  W.  H. 
Prltchard,  judge.    Writ  denied. 

Hugh  Farley,  for  relator.  Murray  &  Chris- 
tian, for  respondent. 

ANDERS,  J.  At  a  municipal  elecUon  held 
in  the  city  of  l^conm  on  the  7th  day  of 
April,  1896,  the  relator  bereln  and  one  Ed- 
ward S.  Orr  were  opposing  candidates  for  the 
office  of  mayor.  Having  received  and  can- 
vassed the  returns  of  the  election,  the  city 
council  determined  and  declared  that  Mr.  Faw- 
cett had  received  the  highest  number  of  votes 
cast  for  the  office  of  mayor,  and  that  he  was 
entitled  to  the  office,  and  thereupon  caused  a 
certificate  of  election  to  be  Issued  and  deliv- 
ered to  bim.  He  thereupon  entered  upon  the 
duties  of  the  office,  and  took  possession  of  the 
books,  papers,  and  property  belonging  thereto. 
Soon  thereafter  Mr.  Orr,  claiming  to  have  been 
elected  notwithstanding  the  detercpination  of 
the  council  to  the  contrary,  filed  an  informa- 
tion In  the  nature  of  a  quo  warranto  In  the 
superior  court  of  Pierce  county  to  test  the 
title  to  said  office.  Upon  the  trial  of  the  Is- 
sues presented  by  the  pleadings  In  that  pro- 
ceeding It  was  adjudged  that  the  relator,  Orr, 
was  entitled  to  the  office,  and  a  Judgment  of 
ouster  was  entered,  and  the  defendant  Fawcett 
was  ordered  to  deliver  over  all  books,  papers, 
and  property  belonging  to  the  same.  Defend- 
ant Fawcett  thereupon  gave  notice  of  an  ap- 
peal to  this  court,  and  in  due  time  filed  his 
appeal  bond,  after  which  he  requested  the 
judge  of  said  court  to  fix  the  amount  of  a 
bond  to  stay  proceedings  on  the  judgment, 
which  request  the  judge  compiled  with,  but 
distinctly  ruled  tbat  he  would  not  determine 
the  effect  of  such  bond,  and  that  he  would  not 
make  any  ruling  or  decision  as  to  the  status  of 
the  parties  or  the  litigation,  In  case  such  bond 
should  be  given.  Thereafter  Mr.  Fawcett  filed 
a  bond  in  the  sum  designated  by  the  court,  and 
conditioned  In  accordance  with  the  provisions 
of  the  statute.  Subsequently  Mr.  Orr  demand- 
ed possession  of  the  office  and  of  the  property 
belonging  thereto.  Said  demand  was  refused, 
and  said  Fawcett  retained  the  possession  of 
said  office  and  said  property,  and  continued  to 
use  and  exercise  the  rights  and  privileges  and 
to  perform  the  duties  appertaining  to  said  of- 
fice. The  making  of  said  demand,  and  the  re- 
fusal thereof,  was  brought  to  the  attention  and 
knowledge  of  the  judge  of  the  superior  court 
by  complaint  and  affidavits,  and  such  proceed- 
ings were  had  thereon  that  said  Fawcett  was 
ordered  to  show  cause  why  he  should  not  be 
arrested  to  answer  for  contempt  for  disobe- 
dience of  the  lawful  order  and  judgment  of 
said  court.  At  this  stage  of  the  proceedings, 
said  Fawcett  caused  to  be  issued  out  of  this 
court  an  alternative  writ  of  prohibition  direct- 
e<l  to  Siiid  superior  court  and  to  W.  H.  Pritch- 
ard.  Judge  thereof,  requiring  and  commanding 


It  and  him  to  show  cause  why  they  should  not 
be  prohibited  and  restrained  from  further  pro- 
ceeding to  punish  said  Fawcett  for  said  alleged 
contempt  of  court. 

The  position  of  the  relator  herein  seems  to 
be  that  the  bond  which  was  filed  In  the  goo 
warranto  proceeding  not  only  stays  the  pro- 
ceedings, but  suspends  the  judgment  of  ouster, 
so  that  be  may,  pending  the  appeal,  condnoe 
to  exercise  the  functions  of  the  office  from 
which  the  judgment,  by  Its  terms,  expressly 
excluded  him.  On  the  other  hand,  the  re- 
spondent contends  that  a  bond  to  stay  proceed- 
ings, conditioned  as  required  by  law,  will  not 
stay  or  suspend  a  judgment  rendered  in  a  pro- 
ceeding upon  an  information  In  the  nature  of  a 
quo  warranto  to  determloe  the  tide  to  a  public 
office.  Which  one  of  these  propositions  Is  cor- 
rect is  the  first  question  for  our  determination. 
Our  statute  provides  tbat:  "An  appeal  shall 
not  stay  proceedings  on  the  judgment  or  order 
appealed  from  or  on  any  part  thereof  unless 
the  original  or  a  subsequent  appeal  bond  be 
farther  conditioned  that  the  appellant  will  sat- 
isfy and  perform  the  judgment  or  order  ap- 
pealed from  in  case  it  shall  be  affirmed,  and 
any  judgment  or  order  which  the  supreme 
court  may  render  or  make,  or  order  to  be  ren- 
dered or  made  by  the  superior  court,  and 
(where  such  condition  Is  applicable)  shall  pay 
all  rents  of  or  damages  to  property  accruing 
during  the  pendency  of  the  appeal,  out  of  the 
possession  of  which  any  respondent  shall  be 
kept  by  reason  of  the  appeal.  *  •  •"  Hill's 
Code,  i  1408.  This  provision  is  quite  general 
and  comprehensive  In  Its  application,  but  It 
will  be  observed  that  It  only  prescribes  what 
shall  be  the  conditions  of  bonds  which  most  be 
ffied  in  order  to  stay  proceedings  on  judgments 
and  orders  appealed  from,  and  does  not,  either 
directly  or  by  necessary  implication,  purport  to 
suspend  or  destroy  the  force  and  effect  of 
siich  judgments  or  orders.  In  fact  the  only 
fair  and  reasonable  implication  from  the  lan- 
guage used  is  that  it  was  the  understanding 
and  intention  of  the  legislature  that  such  judg- 
ments and  orders  should  remain  in  force  dur- 
ing the  pendency  of  the  appeal.  The  effect, 
then,  of  the  appeal  in  the  quo  warranto  case, 
after  the  statutory  stay  bond  was  filed,  was  to 
leave  the  proceedings  in  the  same  situation 
they  were  in  at  the  time  the  appeal  bond  was 
filed  and  the  appeal  became  effectual.  Graves 
V.  Magulre,  6  Paige,  379;  Clark  v.  Clark,  7 
Paige,  607;  Burr  v.  Burr,  10  Paige,  166;  Bank 
V.  Rogers,  13  Minn.  407  (GU.  376).  If,  there- 
fore, the  judgment  of  ouster  deprived  Mr. 
Fawcett  of  the  office  of  mayor,  and  if  such 
judgment  is,  as  the  respondent  claims,  self- 
executing,  he  was  not  restored  to  his  former 
official  position  by  the  filing  of  a  bond  to  stay 
proceedings. 

The  question,  then,  is,  what  Is  the  effect  and 
nature  of  a  Judgment  of  ouster  from  a  public 
office?  It  seems  to  be  the  settled  rule  that 
such  a  judgment  divests  the  person  ousted  of 
all  official  authority  whatever,  and  fully  and 
completely  excludes  him  from  the  office  as  long 
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aa  the  Judgment  remains  in  force.  High,  Extr. 
Rem.  (2d  Ed.)  |  756;  Mechem,  Pub.  Off.  S  497. 
And  a  judgment  in  favor  of  a  relator  in  a  pro- 
ceeding by  Information  to  try  the  title  to  a 
public  office  is,  from  its  very  nature,  self-exe- 
cuting. By  its  own  force,  and  without  the 
aid  of  process  or  further  action  of  the  court,  it 
accomplishes  the  object'sought  to  be  attained. 
So  tax,  then,  as  such  a  Judgment  is  concerned, 
there  is  nothing  upon  which  a  stay  bond  can 
operate,  except  an  execution  for  costs,  where, 
as  in  this  case,  costs  are  awarded  to  the  re- 
lator. As  soon  as  the  Judgment  was  rendered 
in  favor  of  Mr.  Orr,  he  became  the  mayor  of 
the  city  of  Tacoma,  and  was  entitled,  by  vir- 
tue of  section  685  of  the  Code  of  Procedure, 
to  proceed  to  exercise  the  functions  of  the  of- 
fice, after  qualifying  as  required  by  law,  un- 
less the  Judgment  was  absolutely  annulled  by 
the  filing  of  the  stay  bond;  and  we  are  clearly 
of  the  opinion,  as  already  intimated,  that  it 
was  not  The  result  of  permitting  such  a  Judg- 
ment to  be  suspended  by  an  appeal  and  stay 
bond  would,  for  obvious  reasons,  in  many  in- 
stances, in  effect,  completely  destroy  the  re- 
lator's remedy.  If  such  a  result  tiad  been  in- 
tended or  contemplated  by  the  legislature,  they 
would,  we  think,  have  so  stated,  or  at  least 
would  have  required  the  filing  of  a  bond  by 
the  appellant  providing  for  the  payment  to  the 
respondent  of  aU  damages  sustained  by  reason 
.  of  being  deprived  of  the  office  during  the  pend- 
ency of  the  appeal,  as  they  have  done  in  cases 
where  a  respondent  isi  kept  out  of  the  posses- 
sion of  property.  The  following  authorities 
are  in  point  on  the  questions  here  Involved: 
People  V.  Stevenson  (Mich.)  57  N.  W.  115; 
State  V.  Woodson  (Mo.  Sup.)  31  S.  W.  1(B; 
Fylpaa  v.  Brown  Co.  (S.  D.)  62  N.  W.  962;  Al- 
len V.  Robinson,  17  Minn.  113  (Gil.  90);  Jayne 
V.  Drorbaugh  (Iowa)  17  N.  W.  436;  State  v. 
Meeker  (Neb.)  27  N.  W.  427;  Walls  v.  Palmer, 
64Ind.  493;  Elliott,  App.  Proc.  §§  392, 393.  In 
the  case  last  cited  the  supreme  court  of  In- 
diana ruled  that  a  judgment  suspending  an  at- 
torney from  practice  executed  Itself,  except  as 
to  costs;  and  that  the  granting  of  a  super- 
sedeas only  suspended  the  right  to  enforce  the 
collection  of  costs,  and  did  not  allow  the  at- 
torney to  practice  pending  the  appeal.  That 
is  an  interesting  and  instructive  case,  and  the 
principle  upon  which  the  decision  rests  is 
equally  applicable  to  the  case  at  bar.  In  Jayne 
T.  Drorbaugh,  supra,  which  was  an  action  np- 
on  a  supersedeas  lx)nd  given  in  a  proceeding 
to  test  the  title  to  an  office,  the  court  held  that 
the  plaintiff,  who  was  the  successful  party, 
had,  under  the  statute  of  Iowa,  which  is  al- 
most identical  with  otus,  the  right  to  the  pos- 
session of  the  office,  and  that  the  Judgment 
was  not  suspended  by  the  appeal  and  stay 
bond.  The  conditions  of  the  bond  in  that  case 
were  substantially  in  the  language  of  the  bond 
now  under  consideration,  and  in  the  course,  of 
the  opinion  the  court  said:  "When  It  has  been 
determined  by  the  district  or  circuit  court,  in 
a  proper  proceeding,  that  a  person  is  entitled 
to  the  possession  of  a  civil  office  to  which  he 


claims  to  have  been  elected  by  the  people,  an 
appeal  to  this  court  should  not  have  the  effect 
to  deprive  such  person  of  such  office  pending 
the  appeal,  unless  the  statute  in  terms  so  pro- 
vides. It  is  provided  by  statute  that  'an  ap- 
peal .shall  not  stay  proceedings  on  the  judg- 
ment,' unless  a  bond  Is  filed  conditioned  as  pro- 
vided by  law.  Code,  §  3186.  The  bond  sued 
on  is  thus  conditioned.  •  ♦  •  We  think,  if 
the  intent  was  that  the  bond  and  appeal  should 
have  the  effect  to  prevent  the  plaintiff  from 
taking  possession  of  the  office,  tlie  statute,  in 
fixing  the  terms  and  conditions  of  the  appeal 
bond,  would.  In  dear  and  distinct  terms,  con- 
tain provisions  to  that  effect.  It  Is  obvious, 
however,  it  does  not  do  so."  This  language,  in 
our  judgment,  is  peculiarly  applicable  to  this 
case.  And  in  People  v.  Stevenson,  Qupra,  the 
same  rule  was  announced,  under  a  statute  as 
to  stay  bonds  In  terms  fuUy  as  general  as  our 
own.  Nor  are  the  views  we  have  expressed 
opposed  to  the  decisions  of  this  court  in  State 
V.  Sachs,  3  Wash.  St.  96,  27  Pac.  lO^o,  and  In 
State  V.  Superior  Court  of  Pierce  Co.,  12  Wash. 
677,  42  Pac.  123.  In  the  first  of  these  cases 
this  court  held  tliat  the  party  appealing  had  a 
right  to  file  such  a  t)ond  as  the  statute  pro- 
vided for,  and  that  It  was  the  duty  of  the 
Judge  of  the  trial  court  to  fix  the  amount  there- 
of, as  required  by  law.  But  we  expressly  re- 
frained from  determining  the  effect  of  such 
bond  upon  the  judgment  appealed  from.  The 
judgment  from  which  the  appeal  was  taken  In 
that  case  was  final,  and  the  appellant  vras  ad- 
judged to  pay  the  costs,  and  he  therefore  had 
an  undoubted  right  to  arrest  proceedings  for 
costs,  at  least,  and  hence  to  ffie  the  only  bond 
provided  by  law  for  arresting  or  staying  pro- 
ceedings; and  all  that  was  actually  decided  In 
the  case  in  12  Wash.,  above  mentioned,  relat- 
ing to  the  effect  of  bonds  to  stay  proceedings, 
was  that  the  provision  of  the  statute  as  to 
such  lM)nds  applied  to  and  stayed  proceedings 
on  the  order  then  under  consideration.  The 
proceeding  for  contempt  was  not  instituted  for 
the  purpose  of  enforcing  the  judgment  of  oust- 
er, for,  as  we  have  seen,  that  judgment  was 
already  executed,  but  to  compel  obedience  to 
a  lawful  order  of  the  superior  court  It  vras 
an  independent  proceeding,  in  which  the  state 
was  plaintiff  (Code  Proc.  §  783),  and,  although 
the  judgment  appealed  from  constituted  evi- 
dence on  which  the  coxat  in  part  acted  in  mak- 
ing the  order  now  sought  to  be  prohibited,  it 
was  not  a  proceeding  on  the  judgment,  and 
hence  was  not  stayed  or  suspended  by  the  bond 
which  was  filed  in  the  original  cause.  Welch 
V.  Cook,  7  How.  Prac.  282.  And,  besides,  if 
the  relator  herein  should  be  found  guilty  of 
contempt,  as  alleged,  he  can  appeal  from  the 
judgment  of  conviction  as  in  other  cases,  and 
have  the  proceeding  reviewed  by  this  court 
upon  the  merits.  From  the  foregoing  consid- 
erations It  follows  that  the  peremptory  writ 
must  be  denied,  and  it  is  so  ordered. 

SCOTT,  DUNBAR,  and  GORDON,  JJ.,  con- 
cur. 
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HOTT,  O.  J.  I  am  nnable  to  concur  In  the 
foregoing  opinion,  for,  while  I  must  concede 
that  the  conclusions  therein  seem  to  be  jus- 
tified by  the  authorities  cited  in  their  sup- 
port, I  cannot  free  my  mind  from  the  opinion 
which  I  have  long  entertained,  that  it.  was 
the  intention  of  the  legislature,  in  providing 
for  appeals  from  certain  Judgirents  and  or- 
ders, that,  except  when  otherwise  expressly 
provided,  the  effect  of.  an  appeal  should  be 
not  only  to  stay  any  affirmative  action  by 
which  the  judgment  appealed  from  was 
sought  to  be  enforced,  but  also  to  entirely 
suspend  the  force  of  such  judgment  during 
the  pendency  of  the  appeal  All  the  legis- 
lation upon  the  subject  seems  to  indicate 
that  such  was  the  intention  of  the  legislature. 
It  has  greatly  extended  the  right  of  ap- 
peal, and  made  It  apply  to  judgments  and 
orders  from  which  no  appeal  would  He  ex- 
cept by  Tirtne  of  express  legislation.  In 
many  of  these  the  right  of  appeal  would  be 
of  little  (ft  no  benefit  if,  during  its  pendency, 
the  judgment  or  order  appealed  from  should 
remain  in  force.  That  it  has  been  the  ob- 
ject of  the  legislature  to  not  only  thus  en- 
large the  right  of  appeal,  but  to  provide  fully 
for  the  protection  of  appellant's  rights  dur- 
ing its  pendency,  is  not  disputed;  but  it  is 
claimed  that  judgments  or  orders  granting  in- 
junctions and  judgments  of  ouster  in  pro- 
ceedings in  the  nature  of  quo  warranto  are 
exceptions  to  the  general  rule.  As  to  these 
it  is  claimed  that,  notwithstanding  an  appeal, 
and  the  offer  by  the  appellant  to  give  a  bond 
that  shall  amply  protect  the  rights  of  the 
respondent,  they  will  not  be  suspended,  but 
will  remain  in  full  force,  so  that  the  appel- 
lant will  be  bound  thereby  as  fully  after  he 
has  perfected  his  appeal  as  before.  I  can 
see  no  sufficient  reason  for  excepting  judg- 
ments of  this  kind  from  the  general  rule. 
There  would  be  greater  reason  for  excepting 
judgments  or  orders  granting  Injunctions 
from  the  general  rule  than  there  would  for 
BO  excepting  judgments  of  ouster;  but,  if  It 
had  been  the  Intention  of  the  legislature  that 
such  judgments  or  orders  should  be  excepted, 
there  would  have  been  little  reason  in  ex- 
tending the  right  of  appeal  to  orders  grant- 
ing temporary  injunctions.  If  the  effect  of 
an  appeal  from  an  order  of  this  kind  was 
not  to  suspend  it  so  that  it  would  no  longer 
bind  the  appellant,  he  could  derive  no  bene- 
fit from  an  appeal  therefrom.  Before  such 
appeal  could  be  determined,  the  case  would, 
under  ordinary  circumstances,  have  been 
tried  upon  its  merits,  and  a  final  judgment 
rendered. 

But  it  is  said  that,  if  a  judgment  of  this 
kind  could  be  suspended,  the  relator  would 
be  deprived  of  any  substantial  benefit  of  his 
proceeding,  for  the  reason  that,  before  the 
appeal  could  be  prosecuted  to  a  final  deter- 
mination, the  term  of  office  over  which  the 
contention  was  being  waged  would  have  ter- 
minated. But  this  argument  loses  sight  of 
the  fact  that  the  court  would  require  such  a 


bond  as  would  amply  protect  tbe  respond^t. 
Besides,  less  hardship  and  uncertainty,  not 
only  to  the  contestants  but  to  the  public, 
would  flow  from  the  rule  which  allows  the 
judgment  to  be  suspended  than  from  tbe 
contrary  one.  If  the  judgment  is  not  sus- 
pended, it  may  well  happen  that  the  person 
declared  elected  to  the' office  may  go  into  pos- 
session thereof,  and  In  a  few  weeks  be  com- 
pelled to  surrender  it  by  reason  of  a  Judg- 
ment of  ouster  in  the  superior  court,  and  in  a 
few  months  more  be  reinstated  therein  by 
reason  of  the  reversal  of  such  judgment  of 
ouster.  Public  policy  will  be  best  subserved 
by  such  a  construction  of  the  legislation  as 
to  appeals  as  will  make  the  rights  of  ap- 
pellants in  all  classes  of  cases  as  nearly  uni- 
form as  circumstances  will  allow.  When  a 
general  rule  exists,  it  should  be  applied  to 
every  case  possible,  and  exceptions  should 
only  be  recognized  when  they  have  been  ex- 
pressly provided  for,  or  are  absolutely  nec- 
essary to  the  protection  of  the  rights  of  par- 
ties. 

There  is  a  suggestion  in  the  majority  opin- 
ion as  to  tbe  right  of  the  appellant  to  appeal 
from  any  judgment  which  may  be  rendered 
in  the  contempt  proceedings.  If  by  what  Is 
said  it  is  intended  to  intimate  that,  by  reason 
of  the  fact  that  an  appeal  will  lie  from  the 
judgment  in  such  contempt  proceedings,  pro- 
hibition against  the  superior  court  should 
not  be  allowed,  even  though  it  was  proceed- 
ing without  jurisdiction,  I  cannot  agree  to 
such  Intimation.  To  hold  that  a  defendant 
must  obey  a  judgment  which  he  is  satisfied 
is  of  no  force  against  him,  or  take  the 
chances  of  being  punished  by  fine  and  im- 
prisonment for  violating  it,  if  it  eventuates 
that  he  is  mistaken.  Is  to  establish  a  rale 
which  may  result  in  great  oppression.  A 
sensitive  peison  might  prefer  to  suffer  In 
silence  by  reason  of  a  judgment  which  he 
believed  to  be  void  rather  than  take  the  risk 
of  being  Imprisoned  for  violating  it  if  it 
should  afterwards  be  held  to  be  In  force. 
Hence  the  fact  that  the  defendant  may  ap- 
peal from  a  jud.?ment  rendered  In  a  con- 
tempt proceeding  does  not  render  such  an 
appeal  an  adequate  remedy.  *  Besides,  tbis 
question  has  been  so  often  decided  by  tbis 
court  adversely  to  the  position  Intimated  in 
the  majority  opinion  that  it  should  now  be 
treated  as  stare  decisis. 


OS  Wash.  316) 
PACIFIC  LOUNGE  &  MATTRESS  CO.  t. 

RUDEBECK.' 
(Supreme  Court  of  Washington.    Oct.  2,  1896.) 

Sals— Whbk  Title  Pxsssa— Intbhtion. 

The  title  to  property  sold  will  pais  to  the 
purchaser  at  the  time  of  the  sale  where  snch  la 
the  cloar  Intention  of  both  parties,  though  tha 
amount  to  be  paid  therefor  is  left  to  be  deter- 
mined by  the  price  at  which  it  is  resold  by  th* 
purchaser. 

Appeal  from  superior  court,  Snohomish  ooon- 
ty;  John  P.  Denney,  Judg& 


1  Rehearing  denied. 
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Action  by  the  Pacific  Lounge  &  Mattress 
Company  against  Nicholas  Rudebeck.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  At- 
flnned. 

Black  &  Edwards,  for  appellant.  James  B. 
Murphy,  for  respondent. 

DUNBAR,  J.  This  was  an  action  in  the 
nature  of  replevin,  brought  by  the  respondent 
against  appellant,  to  recover  the  iwssesslon  of 
certain  fumltore  and  carpets  described  In  the 
complaint.  The  complaint  alleged  that  the  re- 
spondent was  the  absolute  owner  of  the  goods 
In  question,  which  was  denied  by  the  appellant. 
A  verdict  was  rendered  In  favor  of  the  respond- 
ent, on  which  judgment  was  entered,  and  from 
which  an  appeal  was  taken. 

Many  errors  are  alleged  by  the  appellant's 
brief,  but,  according  to  appellant's  own  theory, 
they  were  all  Involved  In  the  determination  of 
one  question,  viz.  whether  the  respondent,  ac- 
cording to  the  evidence,  is  the  owner  of  the 
goods  sued  for,  or  was  in  fact  a  mortgagee.  It 
is  contended  by  the  appellant  that  the  com- 
plaint shows  that  the  respondent  only  held 
these  goods  as  security  for  the  payment  of  a 
debt  due  from  one  O.  H.  Bakeman.  It  may  be 
said  here  that  the  goods  were  held  under  a 
lease  from  Bakeman  to  the  appellant,  which 
goods  were  afterwards  sold  by  Bakeman  to  the 
respondent.  Demand  was  made  by  it  upon  the 
appellant  for  the  possession  of  the  goods,  and 
upon  refusal  this  action  was  brought. 

We  thfnk  the  complaint  states,  in  language 
which  cannot  be  susceptible  of  two  construc- 
tions, that  the  plaintiff  is  the  owner,  and  not 
the  mortgagee,  of  this  property;  and  It  seems 
to  us  that  tlje  evidence  also  conclusively  shows 
an  ownership  In  the  respondent.  The  testi- 
mony of  J.  -W.  Efan,  who  was  the  agent -of 
the  respondent,  and  who  did  its  business  for 
it.  was  to  the  effect  that  respondent  had  pur- 
chased these  goods  outright  from  Mr.  Bake- 
man, and  that  the  intention  was  to  convey 
the  entire  title  of  said  goods  to  the  respond- 
ent company.  It  seems  that  another  arrange- 
ment had  been  made  between  the  respondent 
and  Bakeman,  but  the  witness  says:  "After 
talking  the  matter  over  with  some  of  the 
other  members  of  the  company,  we  decided 
that  the  arrangement  was  unsatisfactory  to 
us;  and  I  saw  Mr.  Bakeman  again,  and  told 
hhn  that  the  company  wanted  to  buy  the  goods 
outright,  and  take  the  absolute  title  thereto; 
and  Mr.  Bakeman  agreed  to  sell  the  goods, 
and  I  agreed  to  take  them,  and  I  bought. them, 
and  closed  the  deal  then  and  there  as  agent  for 
the  plaintiff."  This  testimony  Is  undisputed, 
but  it  is  the  contention  of  the  appellant  that 
inasmuch  as  no  credit  was  given  Bakeman  by 
the  respondent,  Bakeman  being  indebted  to  it 
at  the  time,  and  Inasmuch  as  the  price  which 
was  to  be  received  by  Bakeman  under  the  con- 
tract was  to  be  the  price  for  which  the  goods 
were  sold  by  the  respondent,  the  title  to  the 
goods  did  not  pass;  that  something  remained 
yet  to  be  done  before  the  contract  became  exe- 


cuted. While  it  Is  true  that  in  many  Instances 
the  test  of  an  actual  conveyance  Is  the  doing 
of  everything  which  is  to  be  done,  yet  under 
the  modem  authorities,  at  least,  the  doctrine  of 
Intention  prevails;  and,  where  the  intention  of 
the  contracting  parties  can  be  ascertained  with- 
out doubt,  no  test  is  necessaiy,  and  the  prop- 
erty in  the  thing  vests,  whether  something  else 
is  to  be  done  or  not.  The  rule  is  thus  an- 
nounced In  21  Am.  &  Eng.  Bnc.  Law,  p.  478: 
"In  determining  whether  title  has  or  has  not 
passed  by  the  contract,  the  primary  considera- 
tion is  one  of  intention.  The  agreement  Is 
what  the  parties  hitended  to  make  it.  If  the 
Intention  is  manifested  clearly  and  unequivo- 
cally, it  controls.  Thus,  although  It  Is  a  pre- 
sumption of  law  that  if  something  remains  to 
be  done  for  the  purpose  of  testing  the  property, 
or  of  fixing  the  amount  to  be  paid  by  weighing, 
measuring,  or  the  like,  or  of  putting  the  prop- 
erty Into  condition  for  final  delivery,  title  does 
not  pass  until  such  act  Is  done,  yet  this  pre- 
sumption may  be  overcome,  and  title  will  pass 
If  such  appears  by  the  contract  to  have  been 
the  intention  of  the  parties."  This  text  is  sus- 
tained by  so  many  authorities  that  it  Is  only 
necessary  to  refer  to  them  as  being  cited  In  sup- 
port of  the  text  by  the  autfior  quoted.  The  tes- 
timony in  this  case  so  clearly  showiag  the  in- 
tention of  the  parties  to  convey  this  property, 
there  is  no  room  for  the  employment  of  the  test 
spoken  of  above,  and  the  Judgment  will  there- 
fore be  affirmed. 

HOYT,  0.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(15  Wash.  107) 
DAVIS  V,  FORD  et  al. 
(Supreme  Court  of  Washington.    Oct.  2,  1896.) 

■     INJUSCTION — DiSSOLWTIOS. 

Where  a  suit  to  enjoin  defendant  from  cut- 
ting timber,  defendant  claiming  the  right  to  do 
BO  under  a  contract  of  sale,  is  after  several 
years  determined  on  appeal  in  favor  of  defend- 
ant, defendant  will  be  allowed,  after  the  remit- 
tittur  is  sent  down,  the  same  time,  including  the 
same  months  of  the  year,  to  cut  and  remove 
the  timber  as  he  would  have  had  under  the 
contract  if  tlie  suit  bad  not  been  instituted;  it 
appearing  that,  during  the  winter  months  follow- 
ing the  remittitur,  the  cutting  of  the  timber 
would  be  impossible,  owing  to  the  weather. 

Motion  to  modify  judgment. 

PER  CURIAM.  In  the  opinion  heretofore 
filed  In  this  case  (45  Pac.  739,  743)  it  was  said 
that  "the  defendants  will  have  as  much  time 
after  the  remittitur  is  sent  down  in  which  to 
cut  and  remove  the  timber  to  which  they  are 
entitled  under  the  terms  of  pale  and  the  de- 
cree as  they  would  have  had  if  this  action  had 
not  been  Instituted."  And  the  defendants 
now  move  this  court  to  add  thereto  the  fol- 
lowing: "That  such  time  to  be  given  during 
the  year  1897,-  covering  the  same  months  of 
the  year,  that  these  defendants  would  have 
had  during  the  year  1895  had  not  this  suit 
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been  butltnted."  This  motion  Is  accompa- 
nied b7  affldavita  showing  that  it  is  Impracti- 
cable to  cnt  and  remove  timber  at  or  near 
Nookachamps  creek  and  Blarney  lake  dur- 
ing the  winter  montlia,  owing  to  excessive 
talnfaU.  If  this  tact  had  been  brought  to 
our  attention  before  the  opinion  was  prepared, 
the  order  requested  would  have  been  Included 
thereon;  and  as  the  request  seems  reasonable 
and  proper  under  the  circumstances,  and  as 
we  are  unable  to  perceive  how  the  plaintiCF 
can  be  in  any  wise  Injured  by  grranting  it  at 
this  time,  the  motion  Is  hereby  granted,  and 
the  defendants  are  given  the  same  time  during 
the  year  1897,  and  including  the  same  months 
of  the  year,  tliat  they  would  have  had  during 
the  year  1895  had  not  this  suit  been  instltated. 


(15  Wash.  3S2) 

ISENSBB  et  aL  T.  AUSTIN  et  aL> 
(Supreme  Court  of  Washington.    Oct  2,  1896.) 

MOBTOAOES— SCBKOOATION— JCDOMBNT— Res 
JCDICATA. 

1.  In  a  contract  for  the  sale  of  standing  tim- 
ber, the  vendee  agreed  to  pay  the  mortgages  on 
the  land,  as  they  fell  due,  irreapective  of  wheth- 
er he  was  indebted  at  the  time  to  the  vendor. 
Beld,  that  the  vendee,  on  payment  of  a  mortgage 
by  reason  of  his  cootraeting  liability,  was  not 
entitled  to  be  subrogated  to  the  rights  of  the 
mortfntgee. 

2.  The  vendor  in  a  contract  for  the  saJe  or 
■tandiog  timber  sned  the  assignee  of  the  ven- 
dee's interest  therein,  for  specific  performance 
of  tlie  contract,  and  recovered  a  decree  cancel- 
ing the  contract  HM,  that  such  decree  was  res 
judicata  in  a  subsequent  action  by  the  vendee 
as  to  his  right  to  be  subrogated  to  the  rights  of 
a  mortgagee  whose  mortgage  he  bad  paid,  as  re- 
quired by  the  contract. 

Appeal  from  superior  court  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  Philip  M.  Isensee  and  another 
against  Thomas  C.  Austin  and  another. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed. 

Black  &  Learning,  for  appellants.  S.  M. 
Bruce  and  Brown  &  Cleveland;  for  respond- 
ents. 

DUNBAR,  J.  This  is  an  action  brought  to 
subrogate  the  respondents  to  the  rights  of 
the  mortgagees  of  a  certain  mortgage.  The 
defendants  (appellants  here),  and  others  of 
the  Austin  family,  the  parties  of  the  second 
part  and  who  were  owners  of  the  timber 
In  question,  entered  into  a  contract  with  John 
K.  I^e  and  P.  M.  Isensee,  whereby  the  par- 
ties of  the  first  part  granted  to  the  parties  of 
the  second  part  the  right  privilege,  and  au- 
thority to  at  all  times,  for  a  period  of  five 
years  from  the  date  of  the  contract,  go  upon 
the  land  descril)ed,  and  cut  thereon  and  re- 
move therefrom  all  merchantable  titnber,  ex- 
cepting that  which  was  adapted  to  shingle 
bolts  solely,  on  conditions  therein  named. 
The  action  was  brought  by. the  respondents, 
Philip  M.  Isensee  and  Lena  Isensee,  as  suc- 
cessors in  interest  of  the  original  contract- 


ing parties,  P.  M.  Isensee  and  John  K.  Bae. 
At  the  time  this  contract  was  made,  the  land 
was  covered  by  certain  mortgages,  among 
which  was  one  for  the  sum  of  $2,000,  to  the 
Puget  Sound  Trust  &  Banking  Company,  aaid 
mortgage  having  been  executed  by  Henry 
Austin  and  wife.  Under  the  terms  of  th« 
contract  material  to  be  noticed  here,  tbe  par- 
ties of  the  second  part  agreed  to  pay  In  casb, 
at  date  of  signing  contract,  ?1,000,  whicb 
amount  was  paid;  to  further  pay  $1  a  tboa- 
sand  feet  for  each  thousand  feet  of  mer- 
chantable timber  upon  the  land,  payments 
to  be  made  each  30  days,  for  the  timber  re- 
moved during  the  preceding  30  days.  They 
further  agreed  to  assume  tbe  payment  of, 
and  did  assume  the  payment  of,  certain  mort- 
gages, among  which  waa  the  one  first  above 
mentioned,  together  with  all  Interest  to  come 
due  on  said  mortgages,  and  agreed  to  pay  tbe 
interest  on  said  mortgages  as  they  fell  due, 
iri'espectlve  of  whether  any  money  was  due 
from  the  parties  of  the  second  part  to  tbe 
first  party  at  said  time  or  times.  The  mort- 
gages provided  that  the  maturing  of  tbe  in- 
terest and  its  nonpayment  at  time  of  maturi- 
ty should  mature  the  principaL  The  mort- 
gage to  the  trust  company  was  paid  by  Bae 
and  Isensee,  as  per  contract  agreement  Rae 
afterwards  conveyed  his  Interest  in  the  con- 
tract to  Lena  Isensee.  Isensee  afterwards 
became  Involved,  and  on  September  7,  1893. 
Isensee  and  wife  conveyed  to  John  H.  Sten- 
ger  their  interest  in  the  contract,  and  in  aU 
the  logs  and  logging  outfit  owned  by  them. 
Stenger  tailed  to  comply  with  the  provisions 
of  the  contract,  and  on  March  12,  1894^  the 
parties  of  the  first  part  to  the  contract  com- 
menced an  action  against  John  H.  Stenger 
for  the  specific  performance  of  the  contract: 
the  allegations  tieing  that  the  logging  had 
been  abandoned,  that  the  payments  called 
tor  by  the  contract  were  not  being  made  by 
the  owners  of  the  contract,  and  the  mort- 
gages assumed  were  in  default  The  decree 
entered  by  the  court  in  that  action  directed 
the  defendants  to  within  80  da^  specifically 
perform  said  contract.  In  so  tar  as  the  said 
contract  provides  for  the  payment,  by  the 
parties  of  the  second  part  named  in  said  con- 
tract, of  all  moneys  due  upon  the  certain 
mortgages  mentioned  in  said  contract  It  al- 
so further  provided  that,  in  the  event  of  tbe 
failure  to  specifically  perform  as  in  the  de- 
cree ordered,  the  contract  should  be  canceled, 
and  the  record  thereof  discharged.  On  Julr 
12, 1894,  it  appearing  to  the  court  that  the  de- 
fendant had  failed  to  perform  in  obedieno' 
to  the  decree  of  the  court  the  court  entered 
a  final  decree  canceling  the  contract  Subso 
quently  Stenger  transferred  to  Isensee  and 
wife  the  contract  in  question  and  all  th<- 
rights  of  said  Stenger  thereunder,  and  this 
action  is  brought  by  Isensee  and  wife,  wbo 
claim  that  the  payments  made  under  the  con- 
tract exceeded  the  amount  that  Is  represent- 
ed by  the  timber  cut  at  the  rate  of  $1  per 
thousand  feet,  and  the  |1,000  paid  down,  and 
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that,  inasmuch  as  one  of  the  payments  so 
made  under  the  contract  consisted  of  the  pay- 
ment of  the  12,000  mortgage  before  mention- 
ed, they  should  be  subrogated  to  the  rights  of 
the  trust  company,  and  should  be  entitled  to 
foreclose  this  mortgage  for  their  benefit  to 
the  amount  of  the  claimed  overpayment,  and 
enforce  the  lien  foreclosed  against  the  lien 
cohered  by  the  mortgage.  The  court  found 
that  there  had  been  an  overpayment,  and  en- 
tered judgment  tn  accordance  with  the  prayer 
of  the  complaint,  for  the  amount  so  found. 

Many  errors  are  assigned  by  the  appellants, 
viz.:  (I)  Defect  of  parties  defendant;  (2)  In- 
sufficient proofs  to  establish  the  fact  of  over- 
payment; (3)  the  termination  by  a  former  de- 
cree of  any  rights  respondents  may  have  had 
under  the  contract;  (4)  that  laensee  could 
not  be  subrogated  to  the  benefits  of  the  mort- 
gage by  him  paid,  for  the  reason  that  by  the 
contract  he  assumed  the  payment  of  the 
mortgage  In  question,  and  made  it  his  own 
obligation,  and  made  the  payment  by  reason 
of  his  contractual  obligation  so  to  do  from 
considerations  moving  to  bimsi^. 

From  the  view  we  take  of  the  last  two 
propositions,  it  will  not  be  necessary  to  dis- 
cuss the  first  two.  We  think  the  authorities 
universally  sustain  the  proposition  that  a  per- 
son cannot  be  subrogated  when  he  pays  an 
Incumbrance  which  he  has  agreed  to  pay.  In 
fact,  this  proposition  of  law  Is  not  very  stout- 
ly disputed.  If  disputed  at  all,  by  the  respond- 
ents; but  they  claim  that  the  court  found 
that  the  mortgage  was  paid  at  the  request  of 
Thomas  C.  Austin.  This,  indeed.  Is  the  find- 
ing of  the  court,  but  this  finding  was  except- 
ed to,  and  we  are  satisfied  that  the  finding  Is 
unfounded.  The  parties  of  the  second  part 
had  agreed  to  pay  this  mortgage.  It  was  one 
of  the  afiirmative  conditions  of  their  con- 
tract, and  we  are  satisfied  from  the  proof  that 
they  made  the  payment  by  reason  of  their 
contractual  liability,  and  for  no  other  reason. 
But,  however  this  may  be,  we  think  the  third 
objection  raised  by  the  appellants  is  abso- 
lutely conclusive  of  this  case,  viz.  that  the  for- 
mer decree  terminated  the  rights  of  the  parties 
to  this  contract.  The  general  rule  is  thus 
stated  by  Black  on  Judgments  (section  754) : 
"It  Is  a  general  rule  that  a  valid  judgment 
for  the  plaintiff  definitely  and  finjOly  nega- 
tives every  defense  that  might  and  should 
have  been  raised  against  the  action;  and  this 
Is  true,  not  only  with  respect  to  further  or  ■ 
supplementary  proceedings  In  the  same  cause, 
but  for  the  purposes  of  every  subsequent  suit 
between  the  same  partjes,  whether  founded 
upon  the  same  or  a  different  cause  of  action. 
A  party  cannot  relitlgate  matters  which  he 
might  have  Interposed,  but  failed  to  do,  in  a  ' 
prior  action  between  the  same  parties  or  their 
privies  In  reference  to  the  same  subject-mat- 
ter." This  rule  has  become  firmly  establish- 
ed in  the  United  States,  and  applying  it  to 
this  case,  If  the  parties  of  the  second  part  to 
this  contract  had  a  right  to  plead  overpay- 
ment by  reason  of  their  subrogation  to  the 


rights  of  the  trust  company,  that  right  ex- 
isted In  the  action  between  the  appellants 
and  Stenger,  and  should  have  been  there  ad- 
judicated. In  that  suit  the  contract,  was  can- 
celed. If  there  was  any  reason  why  the  con- 
tract should  not  be  canceled,  and  If  the  de- 
fense urged  here  could  be  substantiated,  It 
should  not  have  been  canceled,  and  that  de- 
fense should  have  been  urged  in  the  former 
trial,— and,  not  having  been  urged,  it  is  lost 

But  it  is  argued  by  the  respondents  that, 
while  the  rule  above  announced  may  be  cor- 
rect, it  has  no  application  to  this  case,  for 
the  reason  tliat  the  rule  Is  coupled  with  a 
provision  that  the  parties  to  the  former  ac- 
tion must  be  the  same  parties  to  this  action. 
They  are  substantisdly  the  same  parties.  The 
meaning  of  the  law  is  that  they  shall  be  the 
same  parties  In  Interest,  not  necessarily  the 
same  parties  In  name.  In  this  case  the  par- 
ties in  interest  were  the  parties  of  the  first 
part  to  the  contract  and  the  parties  of  the  sec- 
ond part  to  the  contract  or  their  assignees. 
The  parties  appellant  here  are  entitled  to  all 
tlie  rights  and  defenses  which  Stenger  was 
entitled  to,  and  none  other;  and.  If  this  plea 
was  not  available  to  Stenger  It  was  not  avail- 
able to  his  assignees.  The  case  of  Wilkes  v. 
Davles,  8  Wash.  112,  35  Pac.  611,  lays  down  a 
rule  on  the  subject  of  res  adjudlcata,  which 
would  be  decisive  of  this  case  against  re- 
spondents' contention.  In  fact,  it  is  not  nec- 
esEiary  to  go  nearly  so  far  In  this  case  to  hold 
the  former  action  .an  estoppel  or  bar  to  the 
present  one  as  the  court  went  In  that  case. 
The  judgment  will  therefore  be  reversed,  and 
the  cause  dismissed. 

HOYT,  C.  J.,  and  SCOTT  and  ANDERS. 
JJ.,  concur. 


(15  Wasb.  36«) 
STATE  ex  rel.  STOCKMAN  r.  SUPERIOR 

COURT   OF    SPOKANE   COUNTY. 
(Supreme  Court  of  Washington.     Oct  8,  1896.) 

Vbsue—Pkivilegb  to  bb  Sdeo  ik  ConsTT  or 
RssiDENOE — Waiver. 
The  ri^ht  of  a  defendant  to  be  sued  in  the 
county  of  his  residence  is  not  waived  by  a  fail- 
ure to  appear  at  the  time  the  ruling  is  bad  on  his 
application  for  a  change  of  venue  to  such  county. 

Application,  on  the  relation  of  Dietrich 
Stockman,  against  the  superior  court  of  Spo- 
kane county  (Norman  Buck,  J.),  for  v?rlt  of 
prohibition.     Granted. 

Staser  &  Holcomb,  for  relator.  W.  A.  Lewis, 
for  respondent 

PER  CURIAM.  The  relator  was  sued  hi 
the  superior  court  of  Spokane  county,  but  was 
a  resident  of  Adams  county,  and  was  served 
there.  He  appeared,  and  filed  a  demurrer,  and 
also  an  affidavit  of  merits,  which  contained  a 
demand  that  the  case  be  tried  In  Adams  coun- 
ty, but  no  ruling  was  had  thereon  at  the  time. 
A  few  days  later  the  court  denied  the  applica- 
tion for  a  transfer,  whereupon  the  relator  ap- 
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piled  for  this  writ,  and  the  court  was  ordered 
to  transter  the  cause  to  Adams  county,  or 
show  cause  why  the  same  should  not  be  done, 
and  other  .  proceedings  were  stayed  therein 
meanwhile.  Respondent  has  returned  that  the 
application  for  a  change  of  venue  was  refused 
because  the  defendant  had  waived  his  right  to 
a  transfer;  but  it  appears  that  what  the  court 
construed  tb  be  a  waiver  was  the  failure  of 
the  defendant  to  appear  at  the  time  the  ruling 
was  had.  It  was  not  necessary  for  the  defend- 
ant to  be  present  at  that  time.  Nor  does  it  ap- 
peal that  he  had  any  notice  of  the  time  when 
the  matter  would  be  called  up.  The  statute  is 
explicit.  It  provides  for  the  filing  of  an  affi- 
davit of  merits  and  a  demand  for  a  change  of 
venue  when  the  defendant  appears  and  pleads. 
This  was  complied  with,  and  the  court  had  only 
one  duty  to  perform.  That  was  to  grant  the 
change.  It  Is  directed  that  the  peremptory 
writ  Issue. 


(15  Wash.  368) 

JACOBS  v.  FIRST  NAT.  BANK  OP 

fUXALLUP. 

(Supreme  Court  of  Washington.    Oct.  3,  1896.) 

Plbadino— Variance— Estoppel  uust  bb 
Pleaded. 

1.  In  an  action  by  a  landlord  to  recover  rent 
from  one  alleged  to  he  an  assignee  of  a  lease 
for  years,  the  plaintiff  must  prove  a  written 
agreement,  valid  under  the  statute  of  frauds,  and 
cannot  recover  on  proof  of  an  oral  agreement  by 
defendant  to  pay  the  rent  due  from  the  lessee, 
though  made  on  a  good  consideration,  such  proof 
being  a  variance  from  the  cause  of  action  declar- 
ed on. 

2.  Under  a  complaint  to  recover  rent  from  an 
allpged  assignee  of  a  lease,  plaintiff  is  not  enti- 
tled to  prove  facts  constituting  an  estoppel  on  the 
part  of  defendant  to  deny  the  assignment,  such 
facts  not  being  pleaded,  and  being  a  variance 
from  the  cause  of  action  stated. 

Dunhar,  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  coimty; 
W.  H.  Prltchard,  Judge. 

Action  by  W.  E.  Jacobs  against  the  First 
National  Bank  of  Puyallup.  Judgment  for 
plaintltr,  and  defendant  appeals.    Reversed. 

John  P.  Hartman,  Jr.,  for  appellant  L.  W. 
Hill,  for  respondent. 

GORDON,  J.  This  appeal  Is  from  a  judg- 
ment entered  upon  a  verdict  In  favor  of  re- 
spondent (plaintiff)  in  the  court  below.  The 
complaint  Is  as  follows:  "The  plaintiff  herein, 
complaining  of  the  defendants,  alleges:  (1) 
That  the  defendant  herein  is,  and  at  all  times 
hereinafter  mentioned  has  been,  a  corporation, 
duly  Incorporated  and  existing  under  the  bank- 
ing laws  of  the  United  States,  and  doing  busi- 
ness at  the  city  of  Puyallup,  Pierce  county, 
Washlngtoa  (2)  That  the  plaintiff  herein,  on, 
to  wit,  tbo  12th  day  of  December,  A.  D.  1891, 
made,  executed,  and  delivered  to  one  J.  M. 
Ogle,  then  of  the  dty,  county,  and  state  afore- 
said, a  certain  lease  to  certain  lands  herein- 
after described,  nnd  a  copy  of  which  lease 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  inrt  of  this  complaint    (3)  That  on 


or  about  the  Ist  day  of  June,  1893,  said  J. 
H.  Ogle  transferred  said  lease  to  the  defend- 
ant herein,  at  which  time  said  defendant  toofc 
possession  of  said  lands  described  in  said  lease, 
assuming  the  conditions  and  obligations  of 
the  said  J.  M.  Ogle  as  set  forth  therein.  (4) 
That,  according  to  the  terms  of  the  said  lease, 
the  said  J.  M.  Ogl?,  and  by  reason  of  the  said 
assignment  to  the  defendant  herein  the  said 
defendant,  became  indebted  to  the  plaintiCT 
herein  for  the  rent  stipulated  in  said  lease 
from  the  1st  day  of  March,  1893,  to  the  Ist 
day  of  January,  1894,  to  wit,  in  the  sum  of 
five  hundred  dollars  ($500.00),  and  interest 
from  said  1st  day  of  January,  1804,  in  the  sum 
of  five  dollars  ($5.00).  (5)  That  the  lands 
herein  described  as  being  covered  by  said  lease 
are  as  follows:  'Certain  lands  owned  by  said 
plaintiff  known  as  bottom  land,  and  contain- 
ing the  buildings  and  improvements,  and  con- 
taining twenty-eight  acres,  more  or  less,  of  the 
northeast  quarter  of  section  thirty-flve  (35) 
and  twenty-six  (2C),  being  in  township  number 
twenty  north,  of  range  foru:  east,  W.  M., 
Pierce  county,  '  Washington.'  (6)  That  the 
plaintiff  herein  consented  to  the  said  transfer 
from  the  said  J.  M.  Ogle  to  the  defendant 
herein,  and  from  said  date  of  transfer  has 
looked  to  the  said  defendant  for  the  rents  as 
set  forth  in  said  lease.  (7)  That  there  is  now 
due  from  the  defendant  to  the  plaintiff  herein 
the  sum  of  five  hundred  and  five  dollars 
($305.00),  which  said  defendants  refuse  and 
neglect  to  pay,  although  often  requested  so  to 
do.  Wherefore  plaintiff  prays  that  he  may 
have  Judgment  against  said  defendant,  and  in 
his  favor,  for  the  sum  of  five  hundred  and 
five  dollars,  together  with  his  costs  and  dis- 
bursements herein."  The  lower  court  having 
denied  a  motion  to  make  the  complaint  more 
definite,  and  overruled  a  general  demurrer 
thereto,  the  appellant  answered,  denying  each 
and  all  of  the  allegations.  Upon  the  trial 
which  followed  it  appeared  that  no  written 
assignment  of  the  lease  had  been  made,  and 
the  court  over  repeated  objections  on  the 
part  of  appellant,  permitted  evidence  to  be  In- 
troduced tending  to  show  that  appellant  by 
Its  acts,  had  led  the  respondent  to  believe  that 
the  lease  had  been  assigned,  and  that  It  as- 
sumed the  obligations  of  an  assignee,  and  en- 
tered into  possession,  and  held  the  same  for 
several  months,  during  which  time  it  removed 
the  nursery  stock  thereon  belonging  to  Ogle, 
and  sold  the  same  for  the  purpose  of  apply- 
ing the  proceeds  upon  a  debt  owing  to  it  by 
Ogle.  A  motion  for  nonsuit  was  made  and 
overruled,  and  this  ruling  having  been  duly 
excepted  to  presents  the  principal  questioD 
arising  In  the  ca.3e. 

It  Is  urged  by  <>4>pellant  that  the  respondent 
having  by  its  complaint  sought  to  charge  ap- 
pellant as  an  assiamee  of  a  written  lease  for  a 
term  of  years,  was  required  to  prove  an  as- 
signment In  vrrlting;  that  an  oral  assignment, 
if  proved,  would  be  within  the  statute  of 
frauds,  and  void;  and  that  the  respondent  liad 
failed  to  prove  a  sujScient  cause  for  the  Jury. 
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We  think  tbat  the  learned  counsel  for  the  re- 
Bpondenl  wholly  falls  to  meet  the  objections. 
In  his  brief  he  says:  "The  contract  upon 
which  this  action  was  brought  was  not  within 
the  statute  of  frauds,  and  was  not  required 
to  be  In  wrlttig.  It  was  a  promise  made  by 
the  defendant  bank,  not  fen:  the  purpose  of 
becoming  a  mere  surety  for  Ogle,  but  for  the 
purpose  of  adrancing  its  own  Interest,  that 
they  might  get  possession  of  the  nursery  stock. 
There  was  a  consideration  for  the  promise,— 
the  use  of  tne  premises,  plaintiff's  forbearance 
to  bold  the  stock  for  rent,  and  allowing  the  de- 
fendant to  take  and  remove  the  sama  Sucb 
an  agreement  Is  not  within  the  statute  of 
frauds,  but  Is  an  original  contract"  We  think 
counsel  overlooks  the  fact  that  his  con4>laiut 
Is  not  based  upon  any  such  contract  as  be  here 
refers  to.  No  offer  or  attempt  was  made  to 
amend  the  complaint,  and,  as  It  is  elementary 
that  a  party  must  prevail  according  to  the 
case  made  by  his  pleading  or  not  at  all.  It  fol- 
lows that  a  nonsuit  sliuuld  have  been  granted. 
Respondent  further  contends  that  the  acts 
of  the  appellant  nere  such  as  to  lead  him  to 
believe  that  an  assignment  in  writing  had  in 
fact  been  executed  by  Ogle  to  the  appellant, 
and  that  the  appellant  '.s  estopped  to  deny  the 
assignment.  To  uphold  this  contention  would 
be  to  permit  a  recovery  upon  a  different  case 
than  that  made  in  the  pleading,  and  hold  ap- 
pellant liable  for  Its  acts  without  reference  to 
the  complaint.  The  rule  Is  well  settled  that  to 
authorize  Its  admission  in  evidence  the  matter 
claimed  to  operate  as  an  estoppel  must  be 
pleaded.  Phillips  v.  Van  Schaick,  37  Iowa, 
229;  Walker  v  Baxter,  6  Wash.  244,  33  Pac 
426,  and  authorities  there  cited.  The  judg- 
ment appealed  from  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  lower 
coiut  to  proceed  In  accordance  with  this  opin- 
ion. 

HOTT,    C.    J.,    and   ANDERS,    J.,   concur. 
DUNBAK,  J.,  dissents. 


US  Waab.  8*2) 

MOSHEB  et  aL  T.  BRUHN  et  al. 

(Supreme  Court  of  Washington.    Oct  2,  1886.) 

Pleading — Sufficibsct  of  Complaint— Waivbb 
OF   Owiiction8—Intbrpleai>br— State- 
ment op  Cause  or  Action. 

1.  A  defendant  who  demurs  to  the  complaint 
on  the  ground  that  it  does  Dot  state  a  cause  of 
action,  and  then  proceeds  to  trial  on  the  merits 
without  attempting  to  obtain  a  rnling  on  the  de- 
mnrrer,  waives  the  objection  raised  therein. 

2.  A  complaiut,  when  attacked  for  the  first 
time  on  appeal,  on  the  gronnd  that  it  fails  to 
state  a  cause  of  action,  will  be  liberally  con- 
strued to  sustain  the  judgment 

3.  A  complaint  which  shows  that  one  of  the 
defendants  has  obtained  a  jud^ent  against 
plaintiffs  in  garnishment  proceedmgs,  but  that 
the  validity  of  said  judgment  is  assailed  by  the 
other  defendant,  who  has  since  garnished  plain- 
tiffs for  the  same  fund,  asserting  that  the  other 
garnishment  was  roid,  and  alleges  that  plaintiffs 
are  in  danger  of  having  to  pay  the  debt  twice, 
is,  as  against  objections  first  raised  on  appeal,  a 
good  complaint  of  interpleader,  under  2  Hill's 


Code,  §  153,  providing  that  any  one  having  in 
his  possession  money  or  property  claimed  by 
several  persons  may  commence  an  action  against 
all  sucb  claimants  to  have  theb:  rights  adju- 
dicated. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  of  interpleader  by  Alfred  Mosber 
and  others,  co-partners  as  Mosher  &  Mc- 
Donald, against  Charles  Bruhn  and  another, 
co-partners  as  Bruhn  &  Henry,  and  the 
Seattle  Hardware  Company.  From  a  judg- 
ment for  the  flrst-named  defendants,  said 
hardware  company  appeals.  Affirmed. 
-  Bronson  &  Clark,  for  appellant.  Bausman, 
ICelleher  &  Emory,  for  respondents. 

GORDON,  J.  The  respondents  were  on 
the  18th  day  of  November,,  1883,  Indebted  to 
the  firm  of  Charles  H.  Baker  &  Co.  in  the 
sum  of  $913.79.  On  that  day,  the  appellant, 
the  Seattle  Hardware  Company,  commenced 
an  action  for  the  recovery  of  money  against 
said  firm,  and  at  the  same  time  sued  out  a 
writ  of  garnishment'  and  caused  the  same  to 
be  served  upon  the  respondents.  Thereafter 
such  proceedings  were  had  that  judgment 
was  rendered  in  said  garnishment  proceed- 
ing against  respondents  for  the  sum  of  $913.- 
79.  Subsequently  the  firm  of  Bruhn  &  Hen- 
ry caused  an  execution  to  be  Issued  on  a 
judgment  recovered  by  said  firm  against  said 
firm  of  Baker  &  Co.,  and  caused  a  garnish- 
ment thereunder  to  be  served  upon  the  re- 
spondents, and  an  order  requiring  respond- 
ents to  appear  for  the  purpose  of  being  ex- 
amined upon  supplementary  proceedings. 
Thereupon  respondents  brought  this  action 
of  Interpleader,  under  section  153,  2  Hill's 
Code,  which  is  as  follows:  "Any  one  having 
in  his  possession,  or  under  his  control,  any 
property  or  money,  or  being  Indebted,  where 
more  than  one  person  claims  to  be  the~  own- 
er of,  entitled  to.  Interested  in,  or  to  have  a 
lien  on  such  property,  money  or  Indebted- 
ness, or  any  part  thereof,  may  commence  an 
action  In  the  superior  court  against  all  or 
any  of  such  persons,  and  have  their  rights, 
claims,  interest,  or  liens  adjudged,  determin- 
ed and  adjusted  in  such  action."  The  com- 
plaint, in  addition  to  the  facts  already  set 
forth,  alleges  that  the  firm  of  Bruhn  & 
Henry  assert  "that  the  proceedings  In  gar- 
nishment Instituted  by  said  Seattle  Hard- 
ware Company  are  without  jurisdiction  and 
Tcld."  The  complaint  also  alleges  that  the 
appellant  threatened  and  was  about  to  issue 
execution  upon  the  judgment  recovered 
against  the  respondent^  in  such  garnishment 
proceedings;  also,  that  the  firm  of  Bruhn  & 
Henry  were  pressing  their  grarnishment 
against  respondents;  and,  continuing,  says: 
"There  is  danger  that  judgment  will  also  be 
rendered  In  favor  of  said  Bruhn  &  Henry, 
and  against  pUintiffs,  and  that  plaintiffs  will 
be  compelled  to  pay  said  indebtedness  twice; 
that  the  amount  claimed  by  each  of  said 
firm  is  equal  to  the  total  amount  of  indebted- 
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neBS  due  from  the  plaintiffs  to  said  Baker  & 
Co.;  tbat  tliese  plaintiffs  are  abie  and  will- 
ing to  pay  said  sum  of  $913.79  to  the  party 
entitled  tliereto,  and  only  desire  tbat  the 
court  shall  determine  to  whom  said  money 
Is  entitled,  and  offer  at  any  time,  upon  the 
order  of  said  court,  to  pay  said  sum  into 
court  for  the  satisfaction  of  said  Indebted- 
ness against  them."  A  demurrer  to  the  com- 
plaint was  filed  by  the  appellant,  and  on 
the  same  day  it  answered,  setting  up  atilrm- 
atively  its  Judgment  recovered  in  the  gar- 
nishment proceeding  already  referred  to. 
Subsequently,  the  lower  court,  all  the  parties 
being  present,  granted  a  temporary  injunc- 
tion, restraining  both  the  appellant  and  also 
the  firm  of  Bruhn  &  Henry  from  further  pro- 
ceedings In  garnishment;  and  also  made  an 
order  directing  the  respondents  to  pay  the 
money  which  it  was  owing  Bruhn  &  Henry 
into  the  registry  of  the  court,  which  the  re- 
spondents proca3ded  at  once  to  do.  There- 
after an  issue  was  formed  between  appel- 
lant and  the  firm  of  Bruhn  &  Henry,  and  a 
Judgment  and  decree  entered  by  the  lower 
court  on  July  13, 1895,  adjudging  the  garnish- 
ment proceeding  of  the  appellant  against  the 
respondents  void  and  Inoperative,  and  per- 
petually enjoining  the  appellant  from  en- 
forcing or  collecting  its  judgment  rendered 
therein,  or  from  taking  any  further  proceed- 
ings thereon:  also,  that  the  defendants 
Bruhn  &  Henry  were  entitled  to  tlie  fund 
paid  into  court.  From  this  judgment  and 
decree  the  Seattle  Hardware  Company  has 
appealed. 

Prior  to  the  giving  of  notice  of  appeal,  the 
coui^,  further  proceeding  in  said  cause  with 
all  of  the  parties  before  it,  niade  a  further 
order  and  judgment  directing  the  clerk  of  the 
court  to  pay  to  Bruhn  &  Henry  the  sum  of 
?833  from  said  fund.  No  exception  was  tak- 
en or  reserved  thereto  by  the  appellant.  The 
sole  ground  relied  upon  for  a  reversal  is  that 
the  complaint  falls  to  state  a  cause  of  ac- 
tion. No  question  of  jurisdiction  is  raised 
in  the  case  Counsel  for  the  respondents  in- 
sist tbat  the  appellant  cannot  be  heard  to 
urge  this  ol)jection,  claiming  that  it  waived 
its  demurrer  in  the  lower  court  by  neglect- 
ing to  bring  it  on  for  hearing,  and  by  putting 
In  an  answer  and  proceeding  to  trial  upon 
the  merits.  We  think  this  contention  must 
l>r  sustained.  The  record  falls  to  show  that 
the  attention  of  the  lower  court  was  ever 
called  to  the  demurrer.  It  does  not  show 
that  the  appellant  sought  or  obtained  any 
ruling  from  tlie  lower  court  thereon,  but  does 
show  that  it  proceeded  to  litigate  with  the 
respondents  and  the  firm  of  Bruhn  &  Henry, 
upon  the  merits.  In  which  litigation  it  was 
unsuccessful.  Appellant  insists  that  the 
Code  (section  193)  permits  it  to  raise  the 
point  hei-e  for  the  first  time.  The  answer  is 
that  it  raised  it  below  by  demurring,  and 
abandoned  the  point  when  it  abandoned  Its 
demurrer.  Aside  from  this,  however,  we 
tliink  the  complaint  is  sufDcient,  at  least  as 


against  an  objection  to  It  raised  here  foi*  the 
first  time.  A  complaint,  when  so  attacked, 
is  entitled  to  be  most  liberally  construed, 
and  the  judgment  sustained  If  by  any  rea- 
sonable intendment  it  can  be.  Johnson  v. 
Leonhard,  1  Wash.  St.  564,  20  Pac.  591; 
Lyen  v."  Bond,  3  Wash.  T.  407,  19. Pac.  K. 
While  it  is  true  that  the  complaint  shows 
that  appellant  had  obta'ned  a  judgment  in 
garnishment  proceedings  against  respondents, 
it  also  showed  that  the  validity  of  appellant's 
Judgment  was  assailed  by  the  rival  clalmajit 
to  the  fund,  who  asserted  that  the  Judgment 
was  void,  and  ttds,  as  already  noticed,  is 
precisely  what  the  lower  court  found.  We 
think  that  enough  was  stated  in  the  eona- 
plaint  to  make  the  case  a  proper  one  for  in- 
terpleader under  the  statute.    AtUrmed. 

SCOTT  and  DUNBAR,  JJ..  concur.   AN- 
DERS, J.,  concurs  in  the  result. 


(15  Wasb.  362) 
OTTISON  V.  EDMONDS  et  al. 
(Supreme  Court  of  Washington.    Oct  3,  1896.) 

Appeal— Pautsbrship—Evidbscb — Special 
Veudict. 
On  the  issue  as  to  whether  defendants 
wore  partners  in  working  a  quarry  the  jury  ren- 
dered a  special  verdict,  in  which  they  found 
that  the  partnership  existed,  and  tliat  it  was  en- 
tered into  at  a  certain  place  at  a  certain  time. 
The  only  evidence  to  show  tliat  the  partnership 
was  then  formed  waa  a  contract  dated  at  such 
place  and  time,  by  which  defendants  were  grant- 
ed the  right  to  take  stone  from  the  quarry,  sign- 
ed only  by  tiie  grantor,  but  which  in  no  way 
constituted  a  partnership  agreement.  There  was 
other  conflicting  evidence  tending  to  show  the 
formation  of  a  partnership  at  another  place  and 
time.  Held,  that  the  verdict  should  be  set  aside, 
as  ijased  on  the  misconception  that  the  written 
agreement  created  a  partnership. 

Appeal  from  suiKsrior  court,  Clarke  county: 
A.  L.  Miller,  Judge. 

Action  by  Louis  Ottison  against  A.  G.  Ed- 
monds and  others.  There  was  .a  judgment  for 
plaintiff,  and  defendant  Daniel  Kern  appeals. 
Reversed. 

N.  H.  Bloomfleld,  for  appellant  W.  W. 
McCredie,  for  respondent 

GORDON,  J.  Respondent  brought  this  ac- 
tion against  A.  G.  Edmonds,  C.  Anderson, 
and  Daniel  Kern,  as  partners  under  the  firm 
name  of  Edmonds  &  Co.,  to  recover  for  labor 
alleged  to  have  been  performed  for  said  firm 
of  Edmonds  &  Co.  by  respondent  and  his  as- 
signors. The  appellant,  Daniel  Kern,  answer- 
ed separately,  denying  generally  all  of  the  al- 
legations of  the  complaint  and  specially  de- 
nying that  he  was  at  any  time  a  partner  of 
the  other  defendants.  From  a  judgment 
against  the  appellant  upon  the  verdict  of  a 
jury,  and  an  order  denying  his  motion  for  a 
new  trial,  be  has  appealed. 

Practically  the  only  question  Involved  in  the 
issue  submitted  to  the  jury  was  whether  ap- 
pellant, Kern,  was  a  partner  iu  the  firm  for 
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whicb  plaintlfF  and  his  assignors  worked. 
Xbe  contention  of  the  appellant  In  this  court 
and  in  the  trial  below  was  that  Anderson  and 
Edmonds  were  partners  under  the  name  of 
Bldmonds  &  Co.,  engaged  In  getting  out  rock 
in  what  was  known  as  the  "Jenny  Greek 
Quarry,"  near  Lewis  River,  ki  Clarke  county, 
and  as  such  partners  they  entered  Into  a  con- 
tract with  appellant— a  street  contractor  in  the 
city  of  Portland— to  furnish  him  rock.  Upon 
the  trial  of  the  cause  appellant  and  Anderson 
testified  that  there  was  no  partnership  be- 
tween the  defendants,  but  that  Anderson  and 
Edmonds  alone  were  partners.  On  behalf  of 
respondent  there  was  the  testimony  of  Bid-- 
monds  and  his  wife  to  the  fact  of  a  partner- 
ship between  all  of  the  defendants,  and  in 
support  of  their  respective  contentions  vari- 
ous circumstances  were  shown  which  it  was 
proper  for  the  jury  to  weigh  and  consider; 
but,  inasmuch  as  we  have  concluded  that  the 
cause  must  be  retried,  we  deem  it  improper  to 
dwell  upon  them.  It  is  sufficient  to  say  that 
upo^  this  main  question  in  the  case  the  evi- 
dence was  very  conflicting. 

In  addition  to  the  general  verdict,  the  Jury, 
under  the  direction  of  the  court,  returned  the 
following  special  findings,  viz.:  "(1)  Did  the 
defendant  Kern  ever  enter  Into  a  partnership 
with  Edmonds  and  Anderson,  or  either  of 
them?  If  so,  when  and  where  was  this  agree- 
ment made?  A.  Lewis  River,  Wash.,  June  3, 
1882.  (2)  Did  the  defendant  Kern  ever  agree 
with  Edmonds  and  Andersen,  or  either  of 
them,  to  share  with  them  in  the  profits  of  the 
stone  quarry  business  at  Lewis  River,  and, 
if  so,  when  and  where  was  any  such  agree- 
ment entered  into  between  them,  and  who 
was  present  at  the  time?  A.  At  Lewis  River, 
June  3,  1802.  John  Shute,  A.  6.  Edmonds, 
Daniel  Kern,  and  C.  Anderson."  There  was 
no  evidence  submitted  at  the  trial  in  any  wise 
tending  to  show  that  the  appellant,  Kern, 
was  at  I,«wls  River,  Wash.,  on  June  3,  1892, 
but  respondent  put  in  evidence  the  following 
paper  or  meniorandum:  "Louis  River,  Wash., 
June  3rd,  1S92.  This  agreement  of  lease  made 
and  entered  this  third  day  of  June,  1892,  by 
and  between  John  Shute,  of  the  first  part, 
and  A.  G.  Edmonds  and  Danlejl  Kern  and  C. 
Anderson, parties  of  thesecond  part,forandin 
consideration  hereinafter  expressed.  Parties 
of  the  second  part  shall  have  the  right  to  en- 
ter into  party  of  first  part  property  on  Jenny 
creek,  and  open  quarrys,  for  to  get  out  any 
and  air  kinds  of  stone,  for  building  and  pav- 
ing purposes,  and  shall  have  and  hold  the  said 
quarries  and  canyon  for  the  term  of  ten 
years;  and  the  first  year  to  be  free  of  charge, 
and  thereafter  to  pay  to  party  of  the  first 
part  the  sum  of  five  dollars  per  scow  load, 
holding  twenty-five  thousand  paving  blocks, 
and  the  sum  of  four  dollars  per  scow  load  for 
building  stone,  the  said  to  be  equal  In  weight 
to  the  aforesaid  scow  load  of  paving  blocks. 
The  party  of  the  second  part  is  to  have  the 
right  to  use  all  timber  necessary  for  building 
the  tramway  or  wagon  road  to  said  quarry, 


and  also  to  build  the  said  road  on  either  side 
of  said  creek  or  canyon,  on  the  first  party's 
property.  The  party  of  the  first  part  shall 
have  the  right,  if  the  second  party  falls  to 
work  the  said  quarry  for  one  year,  to  take 
the  same  out  of  their  hands,  and  claim  it  as 
his  own  property,  and  the  lease  of  said  quar- 
ry and  canyon  to  be  null  and  void.  [Signed] 
John  Shutte."  It  is  apparent,  therefore,  that 
the  special  findings  of  the  jury  that  the  part- 
nership was  entered  into  at  the  place  and 
time  mentioned  in  their  answers  were  based 
upon  the  assumption  that  the  foregoing 
memorandum  constituted  a  partnership  agree- 
ment binding  upon  the  appellant  It  needs - 
neither  argument  nor  citation  of  authority  to 
show  that  this  assumption  was  erroneous, 
and  the  jury  mistaken.  Indeed',  the  testi- 
mony of  Edmonds  himself  was  that  the  part- 
nership was  formed  on  the  streets  of  Port- 
land, at  a  different  date.  The  finding  of  the 
jury  must  be  accepted  as  it  was  given,  viz. 
that  the  partnership  was  entered  into  at  Lew- 
is River,  Wash.,  on  June  3,  1892;  and,  as 
such  finding  is  clearly  based  upon  a  miscon- 
ception of  the  character  of  the  paper  signed 
by  Shutte,  above  set  out,  and  the  finding 
wholly  without  evidence  to  support  it,  it  fol- 
lows that  the  verdict  must  be  set  aside,  and 
a  new  trial  awarded.  It  is  no  answer  to  the 
contention  of  the  appellant  to  say  that  there 
was  other  evidence  upon  which  the  jury 
might  have  based  their  finding  that  a  part- 
nership existed  between  the  defendants.  It 
is  sufficient  to  say  that  they  have  not  done 
so,  but  accepted  as  sufficient  proof  for  that 
purpose  something  which  in  law  is  wholly 
insufficient  It  is  clear  that  they  attached  an 
importance  to  the  paper  which  did  not  be- 
long to  it  and  gave  it  weight  when  It  was 
entitled  to  none.  What  their  verdict  would 
have  been  had  they  not  labored  under  such 
mistake  cannot  be  told,  and,  in  view  of  the 
conflicting  evidence,  it  is  forbidden  that  we 
should  assume  to  say.  Section  376  of  the 
Code  provides  that  "when  a  special  finding 
of  facts  shall  be  inconsistent  with  the  gen- 
eral verdict,  the  former  shall  control  the  lat- 
ter, and  the  court  shall  give  judgment  ac- 
cordingly." It  follows  that  a  new  trial  must 
be  awarded.   Reversed. 

HOYT,  O.  J.,  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 


(16  Wasb.  339) 

STATE  ex  rel.  DAVIS  v.  SUPERIOR 
COURT  OF  PIERCE  COUNTY. 

(Supreme  Court  of  Washington.    Oct  2,  1896.) 

Griminal  LiW— Writs  Coram  Nobis — Affidavit 

OF  Prosecctino  Witn-bss  to  Iupeaor 

Hi8  Own  Testimony. 

The  writ  coram  nobis  (if  such  remedy  ex- 
ists in  Washington)  cannot  be  invoked  by  a  con- 
victed criminal  upon  a  mere  showing  that  the 
prosecuting  witness  has  admitted  since  the  trial 
that  her  testimony  was  materially  false,  and 
will  make  affidavit  to  that  effect 
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Application  by  tlie  state  of  Washington, 
bn  the  relation  of  G.  W.  H.  Davis,  for  a  writ 
of  prohibition  to  restrain  the  superior  court 
«f  Pierce  county  from  further  proceedings 
in  a  pending  case.    Writ  granted. 

d.  W.  H.  Davis,  in  pro.  per. 


GORDON,  J.  Gus  Roberts  was  convicted 
in  the  superior  court  of  Pierce  county  of  tho 
crime  of  rape,  and  sentenced  to  10  years'  Im- 
prisonment In  the  penitentiary.  Subsequent- 
ly he  filed  in  said  court  a  petition  in  the 
nature  of  an  application  for  a  writ  coram 
nobis,  to  Inquire  Into  certain  alleged  mis- 
statements made  by  the  prosecuting  witness, 
Bllen  Schedin,  upon  the  trial  of  the  cause. 
His  affidavit  in  support  of  the  petition  al- 
leges that,  subsequent  to  his  trial  and  con- 
viction, the  prosecuting  witness,  in  the  pres- 
ence of  divers  persons,  stated  and  admitted 
that  her  testimony  upon  the  trial  was  upon 
material  questions  false  and  mistakenly 
made;  and  he  seeks  to  have  such  person 
brought  before  the  court,  and  examined  con- 
cerning her  statements  so  made.  The  state 
demurred  to  the  affidavit  and  petition  In  the 
lower  court,  and  Its  demurrer  was  overruled, 
and  the  petition  set  down  for  hearing. 
Thereupon  the  state  applied  for  a  writ  of 
prohibition  directed  to  the  lower  court,  re- 
straining it  from  further  proceeding  therein, 
upon  the  ground  that  it  has  no  Jurisdiction. 

Counsel  for  the  state,  upon  the  argument 
In  this  court,  contended  that  the  courts  of 
this  state  are  not  vested  with  power  to  grant 
writs  of  this  character.  The  record  does  not 
require  us  to  determine  that  question,  and 
as  no  briefs  have  been  submitted  by  coun- 
sel in  this  case.  In  view  of  the  Importance  of 
the  question,  we  will  not  undertake  to  do  so. 
If  satisfied  that  the  writ  might  issue  In  a 
proper  case,  we  would,  nevertheless,  be  con- 
strained to  hold  the  petition  in  the  present 
case  insufficient.  It  is  based  upon  the  claim 
that  the  testimony  of  the  complaining  wit- 
ness in  the  trial  of  the  criminal  case  "was 
uot  in  accordance  with  the  facts,  but  was 
fraudulent  and  untrue."  We  have  been  un- 
able to  find  a  case  where  the  writ  has  been 
:;ranted  upon  such  showing,  and,  upon  prin- 
ciple, we  think  that  it  ought  not  to  be  re- 
garded as  sufficient  The  prosecutrix  was  a 
witness  before  the  Jury,  and  sworn  to  testify 
truly.  To  receive  her  subsequent  state- 
ment for  the  purpose  of  discrediting  or  im- 
peaching the  proceedings  or  Judgment  would 
be  to  open  wide  the  door  to  fraud,  and  lead 
to  most  baneful  results.  The  law,  upon  con- 
siderations of  public  policy,  will  not  receive 
the  affidavit  of  a  juror  to  impeach  his  ver- 
dict, and  renders  inadmissible  the  testimony 
of  third  persons  as  to  what  they  heard  Jurors 
say  In  derogation  of  their  verdict.  Like  con- 
siderations constrain  us  to  hold  that  the  rem- 
edy cannot  t>e  invoked  upon  a  mere  showing 
that  the  prosecuting  witness  has  subseqnent- 
\y  made  contradictory  statements,  or  that  she 


Is  now  willing  to  swear  that  her  former  testi- 
mony upon  the  trial  was  false.  Her  latter 
oath  Is  no  more  binding  than  her  former  oner 
and.  If  the  remedy  sought  exists  in  the  Jn- 
risprudence  of  this  state,— a  question  whicb 
we  do  not  now  decide,— It,  nevertheless,  must 
follow  that  it '  cannot  be  claimed  upon  a 
showing  of  the  character  here  made.  Tbe 
peremptory  writ  will  issue. 

HOTT,   O.   J.,   and   DDNBAB,   ANDERS, 
and  SCOTT,  JJ.,  concur. 


OS  Wash.  3«7> 

THELPS  V.  CITY  OF  TACOMA.' 
(Supreme  Court  of  Washington.    Oct.  6,  1886.> 
Appeal — Assignment  op  Error- Movtcipal  Cob- 

PORATIONS— RgfDNDIXO   Ho.tS;   PAID  OS   Ii.L,B- 

OAL  Tax  Halks— KeoovBKi  of  Taxbs  Voi.ustab- 
U.T  Paid. 

1.  A  court  not  being  leqnired  to  state  the 
l^unds  on  which  a  demurrer  to  a  cause  of  ac- 
tion or  ground  of  defense  is  overruled,  a  single 
assignment  ot  error,  charging  that  the  court 
errod  in  such  ruling,  is  sufficient. 

2.  Under  power  given  a  city  by  its  charter  to 
regulate  the  aBB^Bsment  and  collection  of  taxes, 
it  may  legally  enact  by  ordinance  that,  where 
certificates  of  purchase  are  issued  on  sales  ot 
property  tor  municipal  taxes  which  are  illegal, 
the  amount  paid  shall  be  refunded,  with  inter- 
est; but  such  t>ower  does  not  extend  to  cases  of 
sales  made  prior  to  the  passage  of  such  or- 
dinance, in  wnich  the  purchasers  bought  at  their 
own  risk  as  to  legality,  and  a  provision  authoriz- 
ing tbe  refunding  of  money  paid  on  snch  salea 
la  void. 

3.  Subsequent  taxes  voluntarily  paid  by  a  pur- 
chaser on  property  bought  at  tax  sale,  under  the 
mistalcen  i>eiief  that  the  sale  was  valid,  cannot 
be  recovered. 

4.  Money  paid  to  a  city  on  a  sale  by  It  of 
property  for  municipal  taxes,  under  an  ordinance 
providing  that,  where  such  sales  were  illegal, 
the  money  should  be  refunded,  does  not  l>ecome 
the  absolute  property  of  the  city;  and  the  fact 
that  its  indebtedness  exceeds  the  constitutional 
limit  does  not  constitute  a  defense  to  an  action 
to  recover  such  money  where  the  sale  was  illegal. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  Prltcbard,  Judge. 

Action  by  Dwight  Phelps  against  the  city 
of  Tacoma.  Judgment  for  defendant,  and 
plaintlft  appeals.     Reversed. 

B.  F.  Henston  and  T.  W.  Hammond,  for  ap- 
pellant John  Paul  Judson,  W.  H.  H.  Kc.in, 
and  James  Wlckersham,  for  respondent 

HOYT,  O.  J.  Plaintiff  sought  to  recover 
from  the  defendant  upon  three  causes  of  ac- 
tion,—two  for  money  paid  to  the  city  upon 
certificates  Issued  upon  sales  for  void  taxes, 
and  one  for  money  alleged  to  have  been  paid 
on  account  of  a  mistake  of  fact  Defendant 
for  answer  to  each  of  these  causes  of  ac- 
tion, set  up  the  fact  that  the  city  was  In- 
debted beyond  the  constitutional  limit,  and 
for  that  reason  could  not  be  held  liable  to 
the  plaintiff.  To  these  answers  a  demurrer 
was  interposed  by  the  plaintiff,  which  was 
overruled  by  the  court;  and,  the  plaintiff 
electing  to  stand  upon  auch  demurrer,  Judg 


2  Rehearing  denied. 
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ment  In  favor  of  the  defendant  was  entered 
as  to  each  of  the  causes  of  action. 

Errors  are  severally  assigned  upon  the 
ruling  of  the  court  in  overruling  the  demur- 
rer to  the  answers  to  each  of  the  three 
causes  of  action,  and  the  first  question  pre- 
sented for  our  consideration  Is  as  to  the  suf- 
ficiency of  these  assignments  of  error.  Re- 
spondent cites  many  authorities  in  support 
of  its  contention  that  they  are  not  sufficient, 
but,  in  our  opinion,  none  of  them  are  in 
point;  for  while  it  is  true  that  some  of  them 
state  in  general  terms  that  an  error  alleged 
generally  upon  a  pleading  or  other  paper,  a 
part  of  the  record,  is  insufficient,  none  of 
them  go  to  the  extent  of  holding  that  an  er- 
ror which  calls  In  question  a  single  ruling  of 
the  court.  In  making  which  it  was  not  called 
upon  to  assign  any  reason.  Is  not  sufficient. 
Under  our  practice,  a  court,  in  overruling  a 
demurrer,  passes  generally  upon  the  suffi- 
ciency of  the  pleading  demurred  to;  but 
there  is  nothing  which  requires  it  to  in  any 
manner  disclose  to  the  parties  why  the  de- 
murrer is  overruled,  and  in  fact  no  reason 
could  be  given  excepting  that  the  pleading 
contains  all  the  elements  required.  When 
the  court  sustains  a  demurrer  to  a  pleading, 

"  It  might  be  proper  for  it  to  disclose  In  what 
particular  the  pleading  is  insufficient;  but 
even  that  is  not  required.  On  account  of 
these  facts,  we  think  that,  when  it  is  charged 
that  the  court  erred  in  sustaining  a  demur- 
rer to  a  particular  cause  of  action,  It  is  suffi- 
ciently definite,  for  the  reason  that  the  party 
may  not  be  advised  as  to  the  particular  part 
of  tlie  pleading  which  the  court  has  found  to 
be  InsutHclent.  But,  whether  or  not  this  is 
.so,  au  assignment  of  error  which  questions 
the  correctness  of  a  ruling  of  the  superior 
court  in  overruling  a  demurrer  must  be  held 
sufficient,  for  the  reason,  that  the  effect  of 
such  ruling  is  to  assert  generally  the  suffi- 
ciency of  the  pleading;  and  it  is  impossible 
for  tlic  party  assigning  the  error  to  state  the 
reasons  which  Qontroiled  the  court  In  thus 
holding.  The  motion  to  dismiss  must  be  de- 
nied. 

The  right  to  recover  the  money  paid  for  the 
ccrtitieates  Issued  upon  the  void  tax  sales  is 
founded  upon  a  certain  ordinance  passed 
by  the  city  council  on  January  11,  1893,  en- 
titled: "An  ordinance  for  the  cancellation 
of  Illegal  or  erroneously  Issued  certificates  of 

■  sales  on  unpaid  and  dellnqupnt  municipal 
taxes,  and  on  street  and  sewer  assessments, 
and  prescribing  the  manner  of  refunding  the 
money  paid  for  such  certificates  and  the  in- 
terest thereon."  This  ordinance,  in  terms, 
applies  to  certificates  theretofore  as  well  as 
thereafter  Issued.  Under  Its  charter,  the  city 
had  power  to  provide  for  the  levy  and 
collection  of  taxes;  and  thereunder,  we 
think,  it  had  power  to  provide  that  any  one 
who  should  In  the  future  pay  money  into  the 
treasury  upon  a  tax  sale  which  was  void 
should  be  entitled  to  have  the  certificates  Is- 
sued upon  such  sale  canceled,  and  his  money 
v.46P.no.5— 26 


repaid  by  the  treasurer.  Such  a  provision 
might  be  necessary  to  induce  purchases  at 
tax  sales,  and.  In  the  judgment  of  the  com- 
mon council,  It  might  be  a  necessary  part  of 
the  machinery  for  the  assessment  and  col- 
lection of  taxes. 

Oub  of  the  causes  of  action  was  founded 
upon  a  certificate  issued  after  the  passage  of 
the  ordinance,,  and  as  to  that,  we  think,  a 
cause  of  action  against  the  city  was  stated. 
The  other  certificate  was  issued  upon  a  sale 
made  before  the  passage  of  the  ordinance, 
and  fails  to  state  a  cause  of  action  if  it  was 
beyond  the  power  of  the  common  council  to 
provide  relief  to  purchasers  at  tax  sales 
made  before  the  passage  of  the  ordinance. 
We  have  seen  that  the  authority  to  pass  the 
ordinance  could  well  be  held  to  be  incident 
to  the  right  to  regulate  the  assessment  and 
collection  of  taxes,  and  we  are  unable  to 
discover  any  other  power  conferred  by  the 
charter  which  would  authorize  the  council 
to  pass  such  an  ordinance.  We  must  there- 
fore hold  that  the  ordinance  is  valid  only  by 
reason  of  the  fact  that  authority  to  pass  it 
was  included  in  the  power  to  regulate  the 
assessment  and  collection  of  taxes.  This  be- 
ing so,  that  portion  of  the  ordinance  which 
attempted  to  relieve  those  who  had  pur- 
chased at  tax  sales  before  its  passage  cannot 
be  sustained.  Under  well-settled  rules  of 
law,  .they  had  obtained  all  they  purchased, 
whether  the  sales  were  valid  or  void.  When 
they  made  their  bid,  they  took  their  risk  as 
to  that.  Hence  the  city  received  the  money 
upon  the  sale  as  its  absolute  property,  and 
owfed  no  obligation  whatever  to  the  pur- 
chaser, even  if  the  sale  was  absolutely  void. 
It  must  follow  that  the  provision  authorizing 
the  cancellation  of  the  certificate  issued  at 
the  sale,  and  the  repayment  of  the  money 
received  therefor,  w^hen  applied  to  past  sales, 
was  In  no  manner  connected  with  the  as- 
sessment and  collection  of  taxes;  hence  there 
was  no  power  in  the  common  council  to  make 
such  application. 

The  other  cause  of  action  grew  out  of  the 
fact  that  the  plaintiff,  supposing  that  he  had 
title  to  the  property  in  question  by  reason 
of  the  tax  sales,  paid  other  taxes  which  ap-' 
peared  upon  the  books  of  the  city  to  be  a 
charge  thereon,  but  which  were  in  fact  not 
■t  legal  charge  upon  the  property.  It  is  not 
intended  that  the  right  to  recover  the  money 
so  paid  is  directly  founded  upon  the  ordi- 
nance above  referred  to,  but  It  Is  claimed 
that  It  was  money  received  by  the  city, 
which  equity  required  it  to  return  to  the 
plaintiff.  There  is  nothing  tending  to  show 
that  the  payment  was  other  than  a  volun- 
tary one,  and  we  are  unable  to  discover  any- 
thing In  the  facts  alleged  which  would  make 
this  payment  an  exception  to  the  general 
rule  that  moneys  voluntarily  paid  on  ac- 
count of  taxes  cannot  be  recovered;  and, 
since  that  is  the  well-settled  general  rule,  we 
must  hold  that  the  facts  relating  to  this  pay- 
ment did  not  state  a  cause  of  action.    As  to 
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thlB  cause  of  action  and  the  one  founded 
upon  the  sale  made  before  the  passage  of  the 
ordinance  In  question,  the  complaint  was  in- 
sufficient As  to  the  other  cause,  it  was  suf- 
ficient; and  it  is  necessary  to  determine  as 
to  the  sufficiency  of  the  answer  thereto,  and, 
under  well-settled  rules,  it  must  be  held  in- 
sufficient. The  money  paid  into  the  treasury 
upon  the  sale  did  not,  und^r  the  ordinance 
referred  to,  become  the  absolute  property  of 
the  city,  and  its  repayment  was  not  the  in- 
curring of  a  debt,  within  the  meaning  of  our 
constitutional  provision.  The  case  of  Rich- 
ards V.  Klickitat  Co.,  13  Wash.  509,  43  Pac. 
647,  while  founded  upon  a  difTerent  state  of 
facts,  clearly  announced  this  principle. 

For  the  error  of  the  court  in  overruling  the 
demurrer  to  the  answer  to  this  cause  of  ac- 
tion, the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur. 


as  Wash.  S76) 

STATB   rx    rel.    MULLEN    t.    SUPERIOR 

COURT  OP  PIERCE  COUNTY. 
(Supreme  Court  of  Washington.    Oct  6,  1896.) 
Effbct  of  Appeal  —  Quo  Warranto  —  Goarsa— 

SlfSPKN'SION  or  JUOOMBNT  BT  APPBAI. 

1.  After  defendant  in  quo  warranto  has  pter- 
fected  his  appeal  from  a  judgment  under  which 
relator  Is  put  in  posaeBsion  of  the  contested  of- 
fice, the  trial  conrt  has  no  power  to  issue  an  or- 
der requiring  relator  to  surrender  the  ofiice  to 
defendant,  such  order  not  being  specially  pro- 
vided for  m  the  act  relating  to  appeals. 

2.  In  quo  warranto  to  try  title  to  an  office,  a 
Judgment  of  ouster  is  not  so  suspended  by  an 
appeal  as  to  entitle  defendant  to  thepossession 
of  the  office  during  its  pendency.  Fawcett  v. 
Superior  Conrt  (Wash.)  46  Pac.  389,  followed. 

Application  by  the  state  of  Washington,  on 
the  relation  of  Robert  B.  Mullen,  for  a  writ  of 
prohibition,  restraining  the  superior  court  of 
Pierce  county,  John  O.  Stallcup,  Judge,  from 
issuing  a  certain  order  In  proceedings  pend- 
ing before  It    Writ  granted. 

Claypool,  Cushman  &  Cushman  and  Doo- 
little  &  Fogg,  for  relator.  Govnor  Teats  and 
John  P.  Judson,  for  respondent 

PER  CURIAM.  Relator  had  obtained  Judg- 
ment in  his  favor  in  a  proceeding  in  the  na- 
ture of  quo  warranto  to  test  the  title  to  an 
office,  and  thereunder  had  been  placed  in  pos- 
session of  the  office.  Thereafter  the  defend- 
ant in  the  proceeding,  having  perfected  his 
appeal  to  this  court,  sought  an  order  In  the 
superior  court  requiring  the  relator  to  sur- 
render possession  of  the  office,  that  he  might 
again  take  possession  thereof.  To  prohibit 
the  superior  court  from  taking  such  action 
this  proceeding  was  instituted.  The  grounds 
upon  which  It  was  alleged  that  the  superior 
court  was  about  to  make  the  order  were: 
First  that  the  relator  had  been  wrongfully 
placed  In  possession  of  the  office;  and,  sec- 
ond, that  the  Judgment  of  ouster  against  tha 


defendant  liad  been  suspended  by  the  appeal, 
and  his  right  secured  to  retain  possession  of 
the  office  during  its  pendency.  When  the  ap- 
peal was  perfected,  the  superior  court  had  no 
Jurisdiction  to  take  any  action  in  the  pro- 
ceeding except  those  specially  provided  for  in 
the  act  relating  to  appeals,  and  the  making 
of  the  threatened  order  was  not  included 
among  those  there  provided  for.  Hence  the 
superior  court  was  without  Jurisdiction  to 
make  such  order;  and,  if  the  defendant  was 
entitled  to  any  relief,  such  relief  could  only 
be  afforded  him  in  ttiis  court,  which  alone 
had  general  Jurisdiction  of  the  proceeding 
after  the  appeal  had  been  perfected. 

The  claim  that  the  Judgment  of  ouster  was 
so  suspended  by  the  appeal  that. the  defend- 
ant was  entitled  to  the  possession  of  the  office 
during  its  pendency  is  negatived  by  the  case 
of  Fawcett  y.  Superior  Court  (just  decided) 
46  Pac.  389.  Besides,  If  entitled  to  relief  on 
account  of  such  appeal,  it  could  only  be  ob- 
tained in  the  superior  court  by  an  independ- 
ent proceeding,  for  the  reason  that  all  Juris- 
diction as  to  the  original  proceeding  had  been 
taken  from  such  court  by  the  appeaL  The 
alternative  writ  must  be  made  permanent 


(16  Wash.  378) 
DB  MATTOS  v.  JORDAN  et  al. 
(Supreme  Conrt  of  Washington.    Oct  9,  1896.) 

PWHCIPAL,  AKD  BuBETI — BOSD  Of  BOIUHNO  CoN- 
TRAOTOR— RgLKASE  OP  SURBTIES— Reb 

Jddioata — Instruction. 

1.  The  mere  fact  that  at  the  time  the  bond 
Of  a  building  contractor  was  executed,  be  had 
commenced  work  on  the  ground,  preparatory  to 
the  erection  of  the  building,  does  not  render  the 
bond  without  consideration  as  to  the  8uret)>>s. 
where  the  contract  required  the  execution  of  the 
bond,  and  was  not  executed  until  the  delivery  of 
the  bond. 

2.  Where  a  building  contract,  based  on  plans 
and  specifications  made  a  part  thereof,  provided 
that  uie  contractor  should  make  any  alterations 
or  additions  required  by  the  owner,  the  price  to 
be  subject  to  addition  or  deduction  therefor  as 
might  be  agreed  on,  the  sureties  on  the  contract- 
or's bond  cannot  defend  against  liability  thereon 
because  the  owner,  in  completing  the  building 
after  its  abandonment  by  the  contractor,  as  was 
authorized  by  the  contract  deviated  from  the 
specifications,  nor  because  changes  were  made 
before  the  abandonment  with  the  assent  of  the 
contractor. 

3.  The  fact  that  the  owner  of  a  building,  in 
course  of  construction,  accepted  an  order  drawn 
by  the  contractor  in  favor  of  a  person  furnish- 
ing materials,  In  advance  of  an  estimate  of 
the  amount  due  the  contractor,  and  paid  the 
same  from  such  estimate  when  made,  did  not 
constitute  an  advance  payment  to  the  contractor 
which  would  release  the  sureties  on  the  con- 
tractor's bond  from  liability;  nor  did  a  payment 
for  materials  needed,  with  the  consent  of  the 
contractor,  and  the  amount  of  which  was  deduct- 
ed from  the  next  estimate,  have  that  effect 

4.  The  deduction  by  the  owner  of  a  building 
from  money  due  the  contractor  building  it  by 
agreement  with  the  contractor,  of  a  sum  of  mon- 
ey due  from  the  contractor  to  creditors,  the 
claims  being  in  the  hands  of  the  owner,  who  was 
an  attorney,  for  collection,  did  not  constitute  a 
hreach  of  the  contract  by  the  owner  which  re- 
leased the  sureties  on  the  contractor's  bond,  even 
though  the  contractor  was  eompelled  to  pay  th« 
debts  ai»inst  his  wiU. 
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5.  Where  one  who  was  a  surety  on  the  bond  of 
II  bnildins  contractor,  after  the  contractor  had 
ibsconded,  paid  money  due  trom  the  contractor 
to  laborers,  and  afterwards  recovered  judgment 
for  the  amount  against  the  owner  of  the  build- 
ing, on  the  ground  that  the  money  was  paid  for' 
his  use  andjDonefit,  such  judgment  does  not  con- 
stitute a  bar  to  an  action  by  the  owner  against 
the  contractor  and  his  sureties  to  recover  on  his 
bond;  the  question  of  liability  on  the  bond  not 
being  in  issue  in  the  former  action,  and  the  oth- 
er parties  to  the  instrument  not  being  before  the 
court. 

6.  In  an  action  to  recover  on  the  bond  of  a 
building  contractor  for  a  breach  of  the  contract, 
which  required  the  completion  of  the  building 
by  a  certain  time,  and  provided  for  the  payment 
of  a  certain  sum  as  liquidated  damages  for  each 
day's  delay,  an  instruction  that  the  burden  was 
on  the  plaintiff  to  prove  the  damages  sustained 
by  reason  of  the  delay  was  not  erroneous,  where 
no  specific  request  was  made  for  the  construction 
of  the  provision  of  the  contract  as  to  liquidated 
damages. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  James  P.  De  Mattes  against  R.  C. 
Jordan,  R.  I.  Morse,  H.  A.  White,  Carml  Dib- 
ble, and  Chris  Semon.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Reversed. 

Kerr  &  McC!ord  and  Bruce,  Brown  &  Cleve- 
land, for  appellant.  Dorr,  Hadley  &  Hadley, 
Falrchild  &  Rawson,  and  Black  &  Learning, 
for  respondents. 

ANDERS,  J.  On  April  30,  1860,  the  plain- 
tiff entered  Into  a  contract  with  defendant 
Jordan  whereby  the  latter  agreed  to  furnish  all 
material  and  to  erect  for  the  former,  in  the  city 
of  New  Whatcom,  a  three-story  and  basement 
brick  and  stone  building,  in  accordance  with 
plans  and  specifications  prepared  by  one  W. 
A.  Ritchie,  supervising  architect,  and  which 
were  made  a  part  of  the  contract.  By  the 
terms  of  the  contract,  the  building  ^as  to  be 
completed  on  or  before  August  30th,  and  in 
default  thereof  the  said  contractor  agreed  to 
pay  the  ovnier  $50  as  and  for  liquidated  dam- 
ages for  every  day  that  the  work  should  re- 
main unfinished.  The  plaintiff  agreed  to  pay 
to  the  contractor,  Jordan,  for  the  material  and 
labor  ftu'nished,  and  the  doing  and  completing 
of  the  work,  the  sum  of  $23,^9,  good  and  law- 
ful money  of  the  United  States,  subject  to 
additions  or  deductions  on  account  of  altera- 
tions, modifications,  or  additions  as  provided 
for  in  the  contract,  payments  to  be  made  upon 
estimates  on  the  first  Tuesday  of  each  month, 
covering  all  materials  furnished  and  labor  per- 
formed on  the  work  during  the  month  preceding, 
as  computed  by  the  architect,  less  20  per  cent, 
of  the  valuation  of  the  work  completed,  and  as 
certified  by  the  architect,  which  was  to  be  paid 
at  the  expiration  of  10  days  after  the  comple- 
tion and  final  acceptance  of  the  work  and  the 
building.  The  contract  provides  that  the  con- 
tractor shall  perform  any  work  required  in  al- 
teration, modification,  or  addition  which  the 
architect  and  owner  shall  demand  as  the  work 
progresses  upon  receiving  written  authority 
from  the  architect,  approved  by  the  owner, 
specifying  the  kinds  and  qualities;  and  in  ev- 


ery such  case  the  price  for  such  altojatlons, 
modifications,  and  additions  must  be  agreed 
upon,  and  a  fair  and  reasonable  valuation  of 
the  work  shall  be  added  to  or  be  deducted  from 
this  contract  price;  and,  should  any  differen- 
ces arise  between  the  parties  thereto  respect- 
ing such  valuation,  the  same  shall  be  decided 
by  three  experts,  etc.  And  the  specifications 
provide  that  no  bills  for  extra  work  shall  be 
allowed  unless  the  same  have  been  authorized 
by  the  owner  and  the  architect.  It  is  also 
stipulated  in  the  contract  that,  in  case  the  con- 
tractor should  not  complete  the  building,  the 
owner  may  do  so,  and  charge  the  expense  to 
the  contractor;  and  "the  expense  incurred  by 
the  owner  as  herein  provided,  either  for  fiur- 
nishing  materials  or  for  finishing  the  work, 
shall  be  audited  and  certified  by  the  architect, 
and  his  certificate  thereof  shall  be  conclusive 
ui>on  the  parties."  Another  stipulation  in  the 
contract  was  that  should  the  architect,  prior 
to  each  payment,  receive  notice  from  any  per- 
son or  persons  that  they  held  a  claim  againat 
the  said  building  for  material  or  labor  change- 
able to  the  contractor,  for  which,  If  estab- 
lished, the  owner  might  be  made  liable,  the 
owner  should  have  the  right  to  retain  out  of 
the  payment  then  due,  or  thereafter  to  become 
due,  an  amount  In  addition  to  the  20  per  cent, 
retained  sufficient  to  Indemnify  him  against 
such  claims  until  the  same  should  be  actually 
satisfied,  and  receipts  in  full  for  the  same 
have  been  furnished  by  the  contractor.  To 
secure  the  faithful  performance  of  this  con- 
tract, the  defendant,  Jordan,  as  principal,  and 
the  other  defendants,  as  sureties,  executed  to 
the  plaintiff  their  joint  and  several  bond  in 
the  sum  of  $20,000,  conditioned  to  be  void  "If 
the  said  R.  C.  Jordan  shall  well  and  truly  per- 
form the  said  contract,  and  shall  erect  and  com- 
plete the  said  building  In  accordance  with  the 
said  drawings,  plans,  and  specifications  and 
the  terms  and  conditions  of  that  certain  con- 
tract, and  within  the  time  therein  mentioned, 
and  shall  pay  all  laborers,  mechanics,  material 
men,  and  persons  who  shall  supply  the  said 
contractor  with  any  materials,  goods,  or  labor 
of  any  kind,  all  just  debts  due  or  thereafter  to 
become  due  such  persons,  Incurred  in  carrying 
on  this  work."  Jordan  entered  upon  the  per- 
formance of  the  contract,  but  on  August  7, 
1890,  he  abandoned  the  work,  and  absconded, 
leaving  the  building  but  partially  constructed. 
The  sureties  having  declined  to  finish  the  build- 
ing at  the  request  of  the  plaintiff,  and  having 
notified  the  plaintiff  that  they  denied  and  dis- 
claimed all  liability  upon  the  bond  for  dam- 
age sustained  through  the  failure  of  their  prin- 
cipal, Jordan,  to  perform  the  conditions  of  his 
contract,  plaintiff  himself  caused  the  build- 
ing to  be  completed,  and  subsequently  brought 
this  action  upon  the  bond  to  recover  the 
amount  alleged  to  have  been  necessarily  paid 
in  excess  of  the  contract  price  In  finishing  the 
building  and  for  labor  performed  and  materi- 
als furnished  on  account  of  the  contractor, 
the  amount  of  mechanics'  and  laborers'  liens 
established  against  the  building,  and  the  dam 
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ages  caused  by  the  failure  of  the  contractor  to 
complete  the  structure  within  the  time  limited 
by  the  contract.  The  defendants  filed  sepa- 
rate answers,  and  the  sureties  defended,  on 
the  alleged  grounds  that  there  was  no  consid- 
eration for  the  execution  of  the  bond  In  con- 
troversy; that  material  changes  were  made 
and  permitted  by  plaintiff  in  the  building  at  an 
additional  cost,  and  In  a  manner  not  author- 
ized by  the  contract,  and  without  their  knowl- 
edge or  consent;  that  the  plaintiff  violated  the 
conditions  of  the  contract  on  his  part  by  mak- 
ing payments  In  advance,  and  without  the  cer- 
tificate of  the  architect,  and  by  compelling  Jor- 
dan to  accept  as  payments  his  own  obligations, 
whereby  he  was  forced  to  abandon  the  work 
(which  latter  defense  was  also  interposed  by 
Jordan);  and  that  the  questions  involved  In 
this  action  are  res  Judicata,  especially  as  to  de- 
fendant Dibble.  The  cause  was  tried  to  a  Jury, 
and  a  general  verdict  was  returned  In  favor  of 
the  defendants,  and  the  Jury  also  made  and 
returned  special  findings  upon  certain  ques- 
tions of  fact,  which  were  submitted  to  them  by 
the  court,  at  the  instance  of  the  defendants. 
A  motion  for  a  new  trial  was  made  and  de- 
nied, after  which  Judgment  was  rendered  for 
the  defendants  upon  the  verdict,  and  the  plain- 
tiff appealed. 

The  facts  found  by  the  Jui-y  were  that,  under 
the  plans,  specifications,  and  contract,  the  piers 
between  the  arches  on  HoUy  street  and  on  Ellk 
street  were  to  be  built  of  brick,  but  were  con- 
structed of  stone;  that  the  Inner  basement 
walls  were  to  be  of  brick,  and  the  first  24  Inches 
were  of  stone,  and  the  remainder  of  brick;  that 
the  height  of  the  third  stoiy  as  designated  on 
the  plans  and  specifications  was  11  feet  10 
Inches,  but  as  constructed  was  12  feet  2  inches; 
that  the  third  story  was  completed  by  appel- 
lant; that  changes  were  made  in  the  time,  man- 
ner, and  form  of  payments,  by  paying  In  ad- 
vance of  estimates,  and  by  paying  in  depre- 
ciated paper;  and  that  the  change  from  brick 
to  stone  in  the  construction  of  piers  increased 
the  cost  of  the  building  in  the  sum  of  $335.  No 
other  special  findings  of  facts  were  made  or 
"requested.  The  modifications  or  changes  in 
the  construction  of  the  basement  walls  and  of 
the  piers  occurred  while  the  work  was  in 
charge  of  the  contractor,  but  the  change  in  the 
height  of  the  ceiling  of  the  third  story  was 
made  after  the  abandonment  of  the  contract 
by  Jordan,  and  during  the  time  when  appellant 
was  in  charge  of  the  construction. 

Although  the  bond  in  question  was  dated 
May  1st,  It  appears  from  the  notarial  certifi- 
cate attached  thereto  that  it  was  not  adknowl- 
cdgpd  until  the  8th  of  that  month,  and  there 
Is  some  evidence  tending  to  show  that  It  was 
not  executed  until  the  date  last  mentioned,  and 
that  at  that  time  Jordan  had  some  men  upon 
the  premises  designated  in  the  contract  engaged 
hi  work  preparatory  to  the  erection  of  .the 
building.  Upon  this  evidence  Is  based  the 
claim  of  respondents  that  there  was  no  consid- 
eration for  the  bond.  This  position  Is  not  ten- 
able.   We  find  nothing  In  the  evidence  show^hig 


that  Jordan  was  in  possession  of  £be  premises 
by  direction  or  request  of  appellant,  or  that  the 
giving  of  the  bond  was  not  an  Inducement  to 
the  signhig  of  the  contract  on  the  part  of  the 
appellant  On  the  contrary,  It  fairly  appears 
from  the  testimony  of  appellant  which  Is  not 
contradicted,  that  It  was  understood  and  in- 
tended that  a  bond  should  be  given  to  secure 
the  performance  of  the  contract,  and  that,  in 
fact,  the  contract  was  executed  In  duplicate, 
and  the  duplicate  copy  which  Jordan  received 
was  delivered  to  him  at  the  time  he  delivered 
his  bond  to  appellant.  That  being  so,  it  can- 
not be  said  that  the  bond  was  executed  with- 
out consideration. 

There  is  no  evidence  tending  to  prove,  and  In 
fact  It  is  not  claimed,  that  there  was  any  alter- 
ation of  the  plans  and  specifications  as  origi- 
nally prepared.  The  changes  which  were 
made  were  mere  deviations  from  them  as  the 
work  progressed.  Some  other  changes  were 
made  besides  those  mentioned  In  the  special 
findings  of  the  Jury,  while  Jordan  was  direct- 
ing the  work.  The  height  of  the  first-story 
ceiling  was  diminished  some  twp  inches.  Two 
mantels  were  changed  from  wood  to  marble, 
and  some  other  less  material  changes  and  mod- 
ifications were  also  made.  Apx>ellant  contends 
(1)  that  these  changes  are,  as  matter  of  law, 
wholly  immaterial,  and  that  the  court  erred  ta 
submitting  the  defense  based  thereon  to  the 
Jury;  (2)  that.  If  material,  the  court  erred  in 
refusing  to  Instruct  the  Jury,  as  requested  by 
appellant,  that,  tf  any  cEanges  were  made,  it 
would  be  their  duty  to  determine  from  the  evi- 
dence' the  cost  thereof,  and  to  deduct  from  or 
add  the  cost  of  the  same  to  the  contract  price, 
and  render  their  verdict  accordingly;  and  (3) 
that  these  changes  were  fully  provided  for  by 
the  terms  of  the  contract,  and,  there  being  no 
evidence  to  the  contrary,  the  presumption  of 
law  was  that  th^  were  made  without  In  any 
manner  affecting  the  contract  price. 

We  have  no  doubt  that  the  changes  were 
material,  nor  that  Just  such  changes  were  con- 
templated by  the  contract;  and.  If  they  were 
made  in  accordance  with  It,  ft  follows  that  the 
Instruction  requested  was  right,  and  should 
have  been  ^Iven  to  the  Jury.  Appellant  tes- 
tifies that  the  changes  which  were  made  while 
Jordan  had  control  of  the  work  were  made 
without  his  knowledge  or  consent,  and  it  Is 
claimed  on  his  behalf  that  Jordan  thereby  vio- 
lated bis  contract,  and  the  sureties,  if  any 
one,  are  responsible  therefor.  On  the  other 
hand,  the  respondents  Insist  that  the  super- 
vlshig  architect  authorized  the  contractor  to 
make  the  changes,  and  that  he  and  appellant 
ratified  the  same;  the  former  by  making  and 
certifying  his  estimates  to  the  contractor,  and 
the  latter  by  paying  such  estimates.  But  the 
mere  fact  tliat  appellant  paid  the  estimates  of 
the  architect  would  not  constitute  a  ratificafion 
of  the  acts  ^E  the  architect  or  contractor,  un- 
less at  the  time  he  had  knowledge  of  those  acts. 
Ratification  always  presuppose  knowledge  of 
the  acts  claimed  to  be  ratified.  By  a  provision 
of  the  contract,   the  contractor  was  obliged. 
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upon  receiving  wiltten  authority  from  the  archi- 
tect approved  by  the  owner,  to  perform  any 
work  demanded  by  the  owner  and  architect  in 
the  alteration,  modification,  or  addition;  and 
it  would  therefore  appear  -that,  without  the 
approval  of  the  owner,  the  architect's  authority 
would  not  justuy  the  contrac—  In  deviating 
from  the  plans  and  specifications.  Moreover, 
this  provision  was  for  the  benefit  of  appellant, 
and  to  protect  him  against  unauthorized  bills 
for  extra  work;  and  It  affected  the  contractor 
only  In  so  far  that  he  could  collect  nothing  for 
additional  work  not  authorized  as  provided  by 
the  agreement. 

But  It  is  also  claimed  that  appellant  vio- 
lated the  contract  by  changing  the  height  of 
the  ceiling  in  the  third  story,  and  by  omitting 
base  moldings  called  for  by  the  plans  and 
specifications,  and  by  changing  the  glass  in 
the  Inside  doors  and  windows  throughout  the 
building  from  "obscure,"  or  frosted,  to  clear. 
But  as  the  contractor.  If  he  had  not  abandoned 
his  contract,  would  have  been  obliged,  under 
Its  terms,  to  make  these  changes  at  the  re- 
quest of  the  owner,  we  see  no  reason  why  the 
owner  could  not  hlihself  do  the  same  thing 
after  he  undertook  to  finish  the  building  In 
accordance  with  an  express  provision  of  the 
contract.  All  of  the  changes  which  were 
made  In  the  progress  of  the  work,  and  which 
are  here  complained  of,  were  mere  deviations 
from  the  specifications,  and,  as  we  have  aib- 
served,  were  amply  provided  for  by  the  con- 
tract; and  therefore  the  mailing  of  them  did 
not  have  the  effect  to  discharge  the  sureties 
from  their  obligations  on  the  bond.  See  Dor- 
scy  V.  McGee  (Neb.)  46  N.  W.  1018;  Hayden  v. 
Gook  (Neb.)  52  N.  W.  165;  McLennan  v.  Wel- 
lington (Kan.  Sup.)  30  Pac.  183;  Howard  Co. 
V.  Baker  (Mo.  Sup.)  24  S.  W.  200;  Ashen- 
broedel  Club  v.  Finlav,  53  Mo.  App.  256.  And, 
that  being  so,  the  Instruction  of  the  court  to 
the  Jury  on  this  branch,  of  the  case  was,  to 
say  the  least,  misleading.  The  Jury  were 
charged  that  If  suoh  changes  were  made  with 
the  knowledge  and  consent  or  De  Mattos,  and 
were  material  changes,  and  he  failed  to  follow 
the  plans  and  specifications,  so  as  to  make  it 
a  different  building,  and  did  this  contrary  to 
the  fifth  paragraph  of  the  contract,  and  had 
full  knowledge  of  It,  then  he  did  not  follow 
the  conditions  of  the  contract  set  up,  and  he 
would  be  held  to  make  a  breach  of  the  con- 
tract himself;  otherwise,  he  would  not.  And, 
also,  that  "if  you  should  find  In  this  case 
•  •  •  that  the  building  erected  was  changed 
upon  an  understanding  between  Jordan  and 
De  Mattos,  so  that  it  was  not  the  building  con- 
templated by  the  parties,  or  the  parts  therein 
changed  were  not  as  contemplated  by  the  par- 
ties under  their  contract,  viewed  In  the  light 
of  the  surroundings,  then  I  Instruct  yon  that 
a  change  would  be  material  and  substantial 
change,  and  the  sureties  would  be  discharged 
from  any  responsibility."  It  was  the  province 
of  the  court,  and  not  of  the  Jury,  to  construe 
the  contract,  and  determine  what  deviations 
from  the  plans  and  specifications  were  there- 


in provided  for;  and,  on  the  other  hand,  It 
was  the  sole  province  of  the  Jury  to  deter- 
mine what  changes  or  deviations  were  actual- 
ly made.  But,  under  the  Instruction  given, 
the  jury  might  have  deemed  themselves  at 
liberty  to  find  for  the  defendants  if,  in  their 
opinion,  material  changes  were  made  with  the 
knowledge  and  consent  of  plaintiff,  or  the 
plaintiff  failed  to  follow  the  plans  and  speci- 
fications, so  as  to  make  a  different  building 
from  that  contemplated  by  the  contracting 
paffles,  or  the  parts  changed  were  not  as  con- 
templated by  the  parties  under  the  contract. 
It  cannot,  we  think.  Justly  be  said  that  the 
building  erected  was  different  from  the  one 
contemplated  by  the  parties  to  the  contract. 
In  size,  shape,  and  internal  arrangement.  It  is 
In  every  respect  In  conformity  with  the  con- 
tract and  plans;  and  the  fact  that  the  devia- 
tions from  the  specifications  were  material  can 
have  no  effect  upon  the  obligations  of  the 
sureties,  for  the  reason  that  material  changes 
were  provided  for  In  the  contract  of  their  prin- 
cipal. The  fact  that  the  cost  of  alterations, 
modifications,  and  additions  was  to  be  added 
to  or  deducted  from  th^  contract  price,  clearly 
shows  that  the  changes  provided  for  were  not 
understood  to  be  merely  immaterial  changes. 

It  Is  not  claimed  by  respondents  that  appel- 
lant did  not  pay  the  contractor  the  whole 
amount  due  htm  under  the  terms  of  the  con- 
tract, but  they  contend  that  the  sureties  are 
discharged  for  the  alleged  reason  that  appel- 
lant violated  the  contract  by  paying  In  advance, 
and  by  paying  in  depreciated  paper,  and  not 
in  good  and  lawful  money  of  the  United 
States.  It  appears  from  the  evidence  that 
the  contractor,  Jordan,  purchased  a  lot  of 
brick  from  the  agent  of  the  Elliott  Brick  Com- 
pany, during  the  month  of  June,  which  he  did 
not  pay  for,  but  gave  the  seller  an  order  on 
appellant  for  the  amount  due,  $1,072.  re- 
questing him  to  charge  the  same  to  the  ac- 
count of  the  payment  falling  due  on  the  next 
succeeding  estimate.  Appellant  .accepted  the 
order  for  ?1.572,  payable  July  1st,  the  day  ou 
which  the  estimate  was  due,  and,  as  he  says, 
to  accommodate  the  brick  man,  paid  him 
$100,  the  balance  of  the  order.  The  estimate 
was  duly  made,  and  the  amount  of  the  order 
deducted  therefrom,  and  the  balance,  some 
$3,800,  was  paid  to  the  contractor.  Did  this 
transaction  amount  to  making  payment  In 
advance  of  the  estimate?  Clearly  not.  It 
was  not  an  advancement  of  any  sum  whatever 
to  Jordan,  and  was  not  Intended  by  him  to  be 
such,  but  was  simply  a  request  by  him  to  pay 
the  drawee,  out  of  whatever  sum  might  be 
due  from  appellant  on  the  next  estimate,  an 
amount  which  he  (Jordan)  was  obligated  by 
his  contract  to  pay  for  material  furnished. 
See  Bell  v.  Paul  (Neb.)  52  N.  W.  1110. 

Appellant,  at  the  request  of  Jordan,  and  with 
the  approval  of  the  architect,  also  paid  for 
some  eyebeams  which  had  been  ordered  from 
Pennsylvania,  and  which  were  In  the  posses- 
sion of  the  railroad  company,  and  v^ithout 
which  work  could  not  proceed.    But  under 
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the  drcumstances,  and  In  view  of  tbe  provl- 
ilona  of  the  contract,  the  saretles  had  no 
ground  of  complaint  on  that  account  The 
amount  so  paid  was  applied  on  an  eathuate 
actually  made,  and  neither  that  nor  any  other 
supposed  advancement  disclosed  by  the  record 
violated  the  contract  or  released  the  sureties 
from  their  obligation.  See  Benjamin  t.  HU- 
lard,  23  How.  149. 

In  regard  to  tbe  claim  of  respondents  that 
appellant  violated  the  contract  in  making 
payment  in  depreciated  paper,  the  evidence 
discloses  that  appellant,  who  is  an  attorney, 
had,  before  the  making  of  the  contract  in 
question,  received  some  claims  in  the  form 
of  promissory  notes  against  Jordan  for  col- 
lection, and  upon  which  he  threatened  to  sue 
If  they  were  not  paid.  These  claims  were 
finally  compromised  and  paid  by  Jordan  in 
cash,  except  the  amount  of  fees  which  appel- 
lant was  entitled  to  deduct  therefrom.  Ap- 
pellant's charges,  amounting  to  $130,  were, 
by  an  arrangement  with  Jordan,  subsequently 
paid  out  of  tbe  sums  due  on  estimates  of  tbe 
architect  In  addition  to  the  claims  above 
mentioned,  appellant  received  for  collection  a 
Judgment  against  Jordan.  This  claim  was 
also  compromised,  and  Jordan  agreed  that 
tbe  amount  to  be  paid  ($360)  in  full  satisfac- 
tion thereof  might  be  deducted  from  the  sum 
that  would  be  due  from  appellant  on  tbe  ar- 
chitect's estimate  of  8eptemt>er  2d  following. 
Before  that  estimate  l)ecame  due,  however, 
Jordan  absconded,  and  nothing  was  ever  paid 
by  him  on  the  Judgment  or  cliarged  to  his 
account  by  appellant  It  will  be  seen  from 
what  we  have  stated  that  appellant  did  not 
pay  Jordan  in  depreciated  paper  or  any  other 
kind  of  paper.  He  owned  none  of  these 
claims  against  Jordan,  and  did  not  pretend  to 
own  them.  The  $130  paid  by  Jordan  out  of  tbe 
estimates  was  due  to  Jordan's  own  creditors, 
appellant's  clients,  and  was  in  fact  paid  to 
them.  He  owed  appellant  nothing,  and  paid 
him  nothing. 

The  question,  then.  Is  reduced  to  this:  Are 
the  respondents  entitled  to  be  discharged  be- 
cause appellant  as  an  attorney,  was  Instru- 
mental in  causing  their  principal  to  pay  hla 
debts?  We  think  there  can  be  but  one  an- 
Nwer  to  this  question,  and  that  is  that  they 
are  not  In  fact,  they  would  not  have  been 
discharged  even  if  appellant  had  owned  these 
notes  and  obligations,  and  Jordan  had  agreed 
to  accept  them  as  payment,  instead  of  mon- 
ey. See  Foster  v.  Gaston  and.  Sup.)  23  N.  E. 
1092.  Moreover,  the  fact  that  Jordan  was 
compelled  (if  he  was  compelled)  to  pay  these 
debts  constituted  no  valid  excuse  for  his 
abandoning  his  contract  and  therefore  it  was 
error  to  instruct  the  Jury  that  if  Jordan  was 
forced  against  his  will  to  pay  off  other  notes 
and  contracts  which  he  bad  obligated  himself 
to  pay,  and  was  forced  against  his  will  to  ac- 
cept such  as  payments,  and  that  was  the 
cause  of  his  giving  up  the  contract  then  that 
was  a  breach  on  tbe  part  of  appellant  and 
DO  recovery  could  be  bad  against  the  aureties. 


It  appears  that,  after  Jordan  abandoned  the 
work,  Mr.  Dibble,  one  of  the  defendants  and 
sureties,  paid  a  considerable  sum  of  money 
to  laborers  employed  by  Jordan,  and  which 
was  due  them  for  labor  performed  on  the 
building.  Mr.  Dibble  subsequently  sned  ap- 
pellant for  the  recovery  of  the  amount  so 
paid,  and  alleged  In  his  complaint  that  the 
same  was  made  at  tbe  request  and  for  th» 
use  of  appellant  Appellant's  answer  consist- 
ed of  a  general  denial  merely,  and  under  it 
he,  of  course,  had  a  right  to  prove  any  fact 
or  facts  which  directly  controverted  any  ma- 
terial allegation  of  the  complaint  Upon  the 
trial  be  did  not  attempt  to  disprove  payment 
by  Dibble,  but  undertook  to  prove  that  such 
payment  was  not  made  at  his  request  bat 
voluntarily  and  because  Dibble  was  a  bonds- 
man of  Jordan.  The  trial  resulted  in  a  ver- 
dict and  Judgment  for  Mr.  Dibble,  and  tbe 
Judgment  was  affirmed,  on  appeal,  by  this 
court  See  Dibble  v.  De  Mattos,  8  Wash.  S42, 
36  Pac.  485.  The  amount  of  this  Judgment, 
which  it  is  alleged  is  a  lien  upon  appellant's 
building,  is  one  of  tbe  items  of  damage  sought 
to  be  recovered  in  this  action;  but  the  learn- 
ed counsel  for  respondents  insist,  not  only 
that  appellant  is  not  entitled  to  recover  the 
amount  of  that  Judgment  or  any  part  there- 
of, but  that  he  is  estopped  by  the  Judgment 
from  maintaining  this  action,  for  tlie  alleged 
reason  that  tbe  identical  questions  in  issue 
here  were  involved  In  tbe  action  in  which 
the  Judgment  was  rendered,  and  were  decid- 
ed adversely  to  appellant  We  are  unable  to 
assent  to  this  proposition.  That  Jordan  bad 
violated  his  contract  with  appellant,  and  that 
Dibble  was  one  of  tbe  sureties  on  his  bond, 
were  facts  which  were  not  disputed  op  ques- 
tioned on  the  trial  of  that  action;  and  the 
question  whether  Dibble  was  in  fact  liable  to 
appellant  on  bis  bond  was  not  in  issue,  and 
was  not  determined.  The  only  question  liti- 
gated and  determined  was  whether  Dibble 
paid  the  money  for  the  recovery  of  which  the 
action  was  instituted  at  the  request  and  for 
the  use  of  appellant  It  is  true,  that  appel- 
lant as  corroborative  of  bis  own  testimony 
that  he  did  not  request  Dibble  to  pay  the 
money  for  him,  and  did  not  promise  to  repay 
It  and  that  Dibble  was  to  be  repaid,  if  at  all, 
out  of  any  money  that  might  be  due  to  the 
contractor  or  sureties  after  the  completion  of 
the  building,  introduced  evidence  showing 
that  Dibble  was  one  of  the  contractor's  sure- 
ties, and  that  tbe  contractor  had  failed  to 
perform  his  contract  But  we  are  not  to  con-, 
elude  from  that  evidence  that  the  Jury  must 
have  determined  that  Dibble  was  not  liable 
on  his  Ix)nd.  But  there  is  another  reason 
why  the  Judgment  In  Dibble  v.  De  Mattos 
ought  not  to  estop  appellant  from  maintain- 
ing this  action,  and  that  is  that  the  parties  to 
this  action  are  net  the  same.  1  Freem. 
Judgm.  (4th  Ed.)  i  101;  21  Am.  &  Eng.  Enc 
Law,  227. 

If  appellant  bad  blmaeU  paid  the  bills  due 
from  Jordan  for  labor,  which  Dibble  paid 
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there  Is  no  qaestion  but  that  be  could  have 
recovered  the  amount  thereof  from  the  re- 
spondents; and,  that  being  so,  v/e  perceive  no 
reason  why  he  should  not  recover  the  sum 
paid  by  Dibble  for  him  after  refunding  the 
sum  so  advanced.  The  court  charged  the 
Jury,  In  substance,  that  the  burden  was  on 
the  plaintiff  to  show  what  amount  of  damages 
he  had  suffered  by  reason  of  the  failure  of 
the  contractor  to  complete  the  building  In  the 
time  fixed  by  the  contract,  and  that  they 
should  allow  him  such  amount  as  they  found 
was  established  by  the  evidence.  We  see  no 
valid  objection  to  this  instruction.  If  appel- 
lant desired  to  have  the  court's  construction 
of  the  contract  as  to  whether  the  amount  of 
damages  for  each  day's  delay  was  therein 
liquidated  and  fixed  by  the  parties,  he  should 
have  specifically  requested  It 

In  view  of  the  fact  that  a  new  trial  must 
be  awarded,  we  deem  it  proper  to  observe 
that  appellant  can,  under  the  terms  of  the 
contract,  only  recover  such  of  the  expenses 
Incurred  by  him  for  furnishing  materials  or 
finishing  the  work  as  shall  have  been  audited 
and  certified  by  the  architect.  No  estimates 
of  the  architect  were  required  after  the  con- 
tractor abandoned  his  contract,  but  it  was 
explicitly  agreed  that  the  expenses  Incurred 
by  the  owner  for  materials  and  labor  should 
be  audited  and  certified  by  the  architect,  and 
that  his  certificate  should  be  conclusive  upon 
the  parties.  The  purpose  of  this  provision 
was  to  protect  the  sureties  against  excessive 
and  unjust  charges  for  work  and  material,' 
and  it  was  agreed  that  the  certificate  of  the 
architect  should  be  conclusive  as  to  the 
amount  of  expenses  incurred  by  the  owner. 
It  Is  evident  that  In  no  event  can  appellant  re- 
cover more  than  the  amount  of  damage  he 
has  sustained  by  reason  of  the  default  of  the 
contractor.  The  Judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  trial  in  accord- 
ance with  this  opinion. 

HOYT,  C.  J.,  and  DUNBAR,  J.,  concur. 


<U  Wash.  176) 

PEPPERALL    V.    CITY  PARK   TRANSIT 
CO. 

(Supreme  Court  of  Washington.  Oct  9,  1896.) 
Appeal— Hahulbss  Erkor— MisoovDtJCT  op  Jurt. 
Where  the  jury  decides  correctly  a  question 
of  law  submitted  to  them  erroneously,  their  fail- 
ure to  follow  thf  erroneous  instruction  will  not 
be  cause  for  reversal.  Per  Dunbar,  J.,  dissent- 
ing. 

Dissenting   opinion.     For  majority   opinion, 
see  45  Pac.  743. 

DUNBAR,  J.  I  dissent  I  am  forced  to 
confess  that  the  authorities  are  divided  upon 
the  mahi  proposition  discussed  to  the  opinion, 
and,  indeed,  it  seems  that,  from  such  investiga- 
.  tion  as  I  have  been  able  to  make,  the  weight 
of  authority  sustahis  the  majority  decision,  al- 
though there  are  some  cases,  and  comjpara- 


tively  recent  ones,  too,  which  take  the  other 
view.  If,  however,  the  authorities  were  uni- 
form In  holding  that,  where  a  jury  decides  a 
question  of  law  rightly,  which  had  been  sub- 
mitted to  them  erroneously  by  the  court,  such 
rightful  decision  would  be  ground  of  error,  I 
could  not  give  my  assent  to  such  doctrine,  be- 
cause It  seems  to  me  to  be  absurd,  and  op- 
posed to  the  plainest  principles  of  common 
sense.  The  only  object  of  an  appeal  to  this 
court  Is  to  enable  the  court  to  determine 
whether  a  fair  trial  has  been  accorded  to  the 
litigants  below.  How  can  it  be  said  that  an 
error  of  law  has  been  committed  If  the  jury 
has  decided  the  law  correctly,  notwithstanding 
the  fact  that  it  Is  the  duty  of  the  court  to  in- 
struct the  jury  as  to  what  the  law  is?  The 
essential  thing  is  that  the  case  should  be  de- 
cided under  the  law,  and,  If  the  Jury  decides 
It  under  the  law  which  this  court  deems  to  be 
con-ect,  then  the  object  of  the  law  is  met.  If 
the  court  had  Instructed  the  Jury— as  we  will 
presume  for  the  purposes  of  this  case  that  It 
did— erroneously,  and  the  jury  had  followed 
the  histructions  of  the  coufft,  the  verdict  must 
necessarily  have  been  erroneous,  and  the  case 
would  have  been  reversed  on  appeal  to  this 
court.  The  respondent  could  not  have  cor- 
rected It  below,  nor  taken  any  exceptions  tc  it 
because  It  was  in  his  favor.  It  Is  true  that, 
under  the  theory  of  the  law  generally,  and  un- 
der the  rule  laid  down  by  our  constitution  In 
particular,  the  trial  Judges  shall  declare  the 
law.  The  language  of  the  constitution  is.  "de- 
clare the  law."  But  it  presumes  that  the  law 
shall  be  correctly  declared,  or,  in  other  words, 
that  the  law  shall,  be  declared,  and  not  some- 
thing which  is  not  the  law,  or  which  this 
court  fluds  not  to  be  the  law.  It  has  been  the 
uniform  announcement  by  this  court  that, 
whore  error  was  committed  by  the  court  In  its 
Instructions  to  the  Jury,  If  it  afllrmatively  ap- 
peared that  no  other  verdict  could  have  been 
rendered  under  the  law  and  the  facts  than  the 
verdict  which  was  rendered  by  the  Jury  under 
the  erroneous  Insbructlons,  such  error  would 
be  error  without  prejudice,  and  would  not  war- 
rant a  reversal  of  the  cause.  Nay,  it  has  often 
been  held  that  where  misconduct  of  the  jury 
was  proven,  and  yet  It  conclusively  appeared 
that  such  misconduct  was  not  responsible  for 
the  verdict,  or  that  the  verdict  could  not  un- 
der the  law  and  the  testimony,  have  been  oth- 
erwise, such  misconduct  would  not  be  error. 
Then,  under  what  theory  can  it  be  held  that 
the  misconduct  of  the  jury  in  a  case  of  this 
kind— and  I  will  concede  It  to  be  misconduct, 
and  further  concede  that  it  was  the  duty  of 
the  jury  to  receive  the  instructions  of  the  court 
as  the  law  of  the  case— can  be  reversible  error? 
When  the  case,  for  this  alleged  error,  is  re- 
versed, and  sent  back  for  trial,  all  that  can  be 
done  eventually.  If  the  case  Is  correctly  de- 
cided. Is  to  affirm  the  verdict  of  the  Jury  al- 
ready rendered,  and  it  simply  puts  the  liti- 
gants to  the  useless  expense  of  another  trial. 
The  logic  of  this  kind  of  a  ruling  is  that  the 
verdict  and  Judgment  In  favor  of  the  reE(>ond- 
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ent  should  be  set  aside  because  It  does  not  fol- 
low the  lustnictlons  of  the  court;  and,  If  the 
Jury  had  followed  the  instructions  of  the  court, 
the  judgment  must  necessarily  liave  been  set 
aside,  because  the  verdict  was  rendered  under 
an  erroneous  Instruction  by  the  court  It 
seems  to  me  too  plain  for  argument  that, 
where  the  Judgment  was  rendered  by  the  Jui-y 
under  the  law,  the  object  of  the  law  has  been 
attained,  and  the  parties  should  not  be  sub- 
jected to  the  expense  and  delay  of  another 
trial.  The  Judgment,  in  my  opinion,  should  be 
afSrmed. 

SCOTT,  J.,  concurs. 


(15  Wash.  393) 

GUND  T.  PARKE  (PARKE,  Intervener). 

(Supreme  Court  of  Washington.    Oct.  9,  1896.) 

Intervention—  C!ommdnitt  Property— Liabilitt 
FOB  Husband's  Dsbts: 

1.  Id  an  action  on  a  note  executed  by  a  mar- 
ried man,  defendant's  wife  may  intervene  for 
the  purpose  of  having  it  adjudged,  in  case  jndg- 
ment  is  rendered  against  defendant,  that  the  debt 
is  not  a  community  debt,  and  that  it  shall  not 
be  satisfied  out  of  the  community  property, 
though  plaintiff  is  seeliing  no  relief  against 
said  property. 

2.  Community  real  estate  is  not  liable  for  the 
satisfaction  of  a  judgment  against  the  husband 
on  an  accommodation  note,  negotiable  in  form, 
in  favor  of  a  bona  fide  holder  who  acquired  it 
before  maturity,  and  without  notice  of  its  ac- 
commodation character. 

3.  Community  personal  ijroperty  may  be  sold, 
to  satisfy  a  judgment  against  the  husband  for 
his  separate  debt. 

Appeal  from  superior  court.  King  «onnty; 
R.  Osbom,  Judge. 

Action  by  George  J.  Gund  against  James 
Parke  to  recover  on  a  note.  Fannie  M. 
Parlte,  wife  of  defendant,  intervened,  asliing 
that  any  judgment  which  should  be  rendered 
against  defendant  should  declare  that  the 
debt  was  not  a  community  debt,  and  that  it 
should  not  be  satisfied  out  of  community 
property.  The  court  overruled  a  demurrer 
to  the  complaint  in  intervention,  gave  judg- 
ment for  plaintifC  in  accordance  with  the  in- 
tervener's prayer,  and  plaintiff  appeals.  Mo- 
dified. 

Allen  &  Powell,  for  appellant.  White, 
Munday  &  Fulton  and  Greene,  Turner  & 
IjCwIs,  for  respondents. 

DUNBAR,  J.  Plaintiff  and  appellant  loan- 
ed to  one  F.  L.  StinsoD  the  sum  of  $3,000, 
and  took  as  collateral  security  therefor  his 
promissory  note  for  $3,500,  payable  to  Stln- 
son,  and  signed  by  Stinson  and  Parke  and  L. 
G.  Gilman.  This  action  was  brought  on  the 
collateral  note  to  collect  a  Judgment  against 
Parke  only.  Fannie  M.  Parke,  wife  of  the 
defendant,  filed  a  complaint  in  intervention, 
m  which  she  alleged  that  she  and  defendant 
were  the  owners  of  community  real  prop- 
erty in  King  county.  Wash.;  that  the  note 
sued  on  was  a  separate  debt  of  the  defend- 


ant, and  not  a  community  debt;  and  that  a 
judgment  rendered  therein  against  her  hus- 
band, the  defendant,  would  be  a  cloud  npoa 
the  community  land.  Her  prayer  was  that 
any  Judgment  that  should  be  rendered 
against  him  should  adjudge  that  the  4ebt 
was  not  a  community  debt,  and  that  it  should 
not  be  satisfied  out  of  the  community  prop- 
erty. To  this  complaint  In  Intervention  the 
plaintiff  demurred  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  con- 
stitute a  ground  for  Intervention.  The  court 
overruled  the  demurrer.  At  the  close  of  the 
evidence  the  court  withdrew  the  case  from 
the  consideration  of  the  jury,  and  directed  a 
Judgment  to  be  entered  in  favor  of  the  plain- 
tiff against  the  defendant,  and  further  di- 
rected that  the  Judgment  should  adjudge 
that  the  debt  was  a  separate  debt  of  defend- 
ant, and  that  It  was  not  to  be  satisfied  out 
of  the  community  property.  Judgment  was 
entered  accordingly,  and  an  appeal  was  tak- 
en from  so  much  of  the  decree  as  adjudged 
that  the  debt  was  not  a  community  debt,  and 
that  it  should  not  be  satisfied  out  of  the 
community  property. 

It  Is  urged  by  the  appellant  that  the  wife 
showed  no  right  to  intervene,  because  she 
had  no  interest  In  the  matter  in  litigation; 
that  the  matter  in  litigation  was  the  hus- 
band's indebtedness  to  the  plaintiff;  that 
the  plaintiff  was  not  seeking  relief  against 
the  community  property  or  its  lands;  that 
the  question  in  litigation  was  not  the  ques- 
tion of  how  the  husband's  liability  should 
be  satisfied,  but  whether  there  was  such  a 
liability.  It  was  held  by  tills  court  Id  Mc- 
Donough  v.  Craig,  lo  Wash.  239,  38  Pac. 
10S4,  that  In  an  action  upon  a  negotiable 
promissory  note  executed  by  tlie  husband 
alone  for  what  was  alleged  to  be  a  commu- 
nity debt  the  wife  was  a  proper  defend.-int, 
and  upon  a  finding  in  favor  of  the  defend- 
ant upon  such  issue  he  was  entitled  to  have 
the  debt  adjudged  as  that  of  the  community. 
This  case  overruled  the '  rule  of  practice 
which  had  been  announced  theretofore  by 
the  court  in  Bank  v.  Scott,  6  Wash.  499,  33 
Pac.  829,  and  34  Pac.  434,  and  we  think  the 
logic  of  McDonough  v.  Craig  would  permit 
the  intervention  of  the  wife  and  the  deter- 
mination of  the  liability  of  the  community 
property  before  Judgment  as  well  as  after. 
The  court  In  that  case  said:  "This  leaves 
for  consideration  only  the  question  of  prac- 
tice as  to  the  time  when  this  prima  tacie 
presumption  can  properly  be  made  conclu- 
sive. That  the  one  having  such  a  claim  may 
at  some  time  have  this  prima  facie  presump- 
tion made  conclusive  so  evidently  results 
from  well-settled  rules  of  practice  that  it 
will  not  be  questioned;  and,  if  this  is  true, 
there  would  seem  to  be  no  good  reason  why 
this  should  not  be  done  at  the  earliest  possi- 
ble moment  when  the.  necessary  parties  can 
be  brought  before  the  court  for  that  pur- 
pose." And  again:  "It  necessarily  follows 
that  the  plaintiff  is  entitled  to  have  his  judg- 
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ment  show  upon  Its  face  the  fact  that  It  Is 
for  a  commufllty  debt."  If  that  be  true, 
then  It  seems  to  us  that  It  would  equitably 
follow  that  the  Wife  would  have  a  right  to 
have  the  judgment  show  upon  Its  face  the 
fact  that  it  was  not  a  community  debt.  The 
plaintiff,  under  the  rule  announced,  had  a 
right  to  make  the  wife  a  party,  and  he  might 
hcve  made  her  a  party  had  he  seen  fit.  Her 
rights  are  co-equal  with  those  of  the  plain- 
tiff. She  introduced  no  new  Issues  by  her 
-complaint  in  intervention,  but  only  asked  to 
have  the  question  determined  then  that  must 
necessarily  be  determined  before  the  realiza- 
tion on  the  judgment.  We  therefore  hold 
that  the  demurrer  to  the  complaint  was  prop- 
erly overruled. 

The  other  proposition  urged  by  the  appel- 
lant raises  the  question  whether  the  com- 
munity real  property  Is  liable  for  the  satls- 
fcction  of  a  judgment  rendered  upon  an  ac- 
commodation paper  of  the  bnsband,  negotia- 
ble In  form,  in  favor  of  a  bona  fide  holder 
who  acquired  the  paper  before  maturity 
without  notice  of  its  acco  nmodatlon  charac- 
ter. It  is  urged  by  the  appellant  that  In 
McDonough  v.  Craig,  supra,  and  Blerer  v. 
Blurock,  9  W^ash.  C3.  36  Pac.  975,  it  was  held 
that  all  business  which  the  husband  trans- 
flots  Is  presumed  to  be  community  business; 
that  all  contracts  and  obligations  entered  in- 
to by  the  hiisband  are  presumed  to  be  con- 
tracts and  obligations  of  the  community. 
This  Is  true,  but  the  holding  only  went  to 
the  extent  of  a  presumption,  and  the  case 
of  McDonough  v.  Ciaig  was  to  the  effect  that 
this  presumption  could  be  overturned  by  tes- 
timony, and  that  the  fact  that  the  debt  con- 
tracted was  not  for  the  benefit  of  the  com- 
munity would  relieve  the  community  real 
estate  from  liability.  A  lucid  and  strong 
argument  Is  made  by  the  appellant  in  his 
brief  against  the  policy  of  this  law,  but  it  is 
an  argument  which  should  be  more  properly 
<lirected  to  the  legislature  than  to  the  courts. 
The  uniform  holding  of 'this  court,  from 'the 
announcement  of  the  decision  in  Brotton  v. 
I.angert,  1  Wash.  73,  23  Pac.  688,  has  been 
to  the  contrai"y.  In  the  face  of  the  statute 
we  are  unable  to  hold  that  the  note  made 
to  evidence  a  debt  which  is  not  for  the  bene- 
fit of  the  community  can  be  collected  out  of 
community  real  estate.  So  much  has  been 
said  on  this  subject  that  It  hardly  seems 
worth  while  to  enter  into  a  discussion  upon 
the  merits  of  that  question  now.  The  court, 
however.  In  this  case  decreed  that  the  debt 
was  a  separate  debt  of  defendant,  and  that  it 
could  not  be  satisfied  out  of  the-  community 
property.  This  decision  was  too  comprehen- 
sive, for,  under  the  ruling  of  this  court  in' 
Powell  V.  Pugh,  13  Wash.  577,  43  Pac.  879, 
the  judgment  could  be  enforced  against  the 
community  personal  property.  It  is  conceded 
by  the  respondent  that  this  case  falls  within 
the  rule  announced  by  the  court  In  the  case 
above  cited,  but  the  court  Is  asked  to  over- 
rule that  case.     We  are,  however,  satisfied 


with  the  ruling  made  In  that  case,  and  must 
hold  that  It  was  error  in  the  court  to  exclude 
the  community  personal  property  from  the 
operations  of  this  judgment.  From  the  rec- 
ord, however,  we  can  easily  determine  that 
no  good  purpose  would  be  subserved  in  re- 
versing the  case  and  ordering  a  new  trial, 
and  the  case  will  therefore  be  remitted,  with 
Instructions  to  the  lower  court  to  modify  Its 
judgment  In  the  manner  above  indicated, 
and,  as  so  modilied,  it  will  be  affirmed;  the 
appellant  to  obtain  costs  of  his  appeal  In 
this  court. 

HOYT,  C.  J.,  and  SCOTT,  J.,  concur.    AN- 
DISRS,  J.,  concurs  In  the  result 


(15  Wash.  399) 
HORTON  et  us.  v.  DONOHOEl-KELbY 
BANKING  CO.  et  al. 
(Supreme  Court  of  Washington.    Oct.  9,  1896.) 

Appeal  Bond— Husband  and  ,Wife— Gommdsitt 

Property —  Liability  for  Debts  —  Levy  on 

Husband's  Istkrest  pob  Community  Debt. 

1.  The  failure  of  the  affidavit  of  the  surety 
in  an  appeal  bond  to  state  that  he  is  worth  the 
required  amount  over  and  above  debts  and  lia- 
bilities, as  provided  by  statute,  is  not  ground 
for  dismiHsioe  the  appeal.  Investment  Trust  v. 
Hender,  41  Pac.  913, 12  Wash.  559,  disthiguish- 
ed. 

2.  Where  a  husband  who  held  stock  in  a  cor- 
poration for  the  benefit  of  the  community  be- 
came surety  for  the  corporation  in  order  to  pro- 
tect its  business,  the  liability  so  incurred  was  en- 
forceable against  the  community  estate. 

3.  A  levy  ou  nil  the  husband's  interest  in  the 
community  property,  on  a  judgment  enforceable 
against  the  community,  authorizes  a  sale  of  the 
property  standing  in  the  husband's  name  for  the 
benefit  of  the  community.    Scott,  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Julius  Horton  and  Annie  B.  Hor- 
ton,  his  wife,  against  the  Donohoe-Kelly  Bank- 
ing Company,  a  corporation,  and  A.  T.  'Van 
de  'Vanter,  as  sheriff  of  King  county,  to  en- 
Join  a  levy  on  execution.  A  demurrer  to  the 
answer  was  sustained,  and  judgment  rendered 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

Bausman,  Kelleher  &  Emory,  for  appel- 
lants.   John  G.  Barnes,  for  respondents. 

ANDERS,  J.  Respondents  move  to  dismiss 
the  appeal  for  the  reason  that  the  affidavit  of 
the  surety  in  the  appeal  bond  does  not  state 
that  such  surety  is  worth  the  required  amount 
over  and  above  all  debts  and  UabiUties,  as  re- 
quired by  the  statute.  It  was  held  In  the  case 
of  McEachem  v.  Braekett,  8  Wash.  6o2,  36 
Pac.  090,  that  defects  of  this  kind  were  not 
such  as  would  justify  the  dismissal  of  the 
appeal;  and  snch  ruling  was  affirmed  in  the 
cases  of  Warburton  v  Ralph,  9  Wash.  537, 
38  Pac.  140,  and  Cook  v.  Tibbals,  12  Wash. 
207,  40  Pac.  935.  And  while,  in  the  case  of 
Investment  Trust  v.  Hender,  12  Wash.  559, 
41  Pac.  913,  It  waa  held  that  an  appeal  bond 
to  which  no  affidavit  of  the  surely  was  at- 
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tacbed  was  Inaufficlent,  and  that  by  reason  of 
such  Insufflciency  the  appeal  should  be  dis- 
missed, the  opinion  In  tbat  case  shows  that  It 
was  not  the  Intention  of  the  court  to  In  any 
manner  overrule  the  cases  above  cited.  On 
the  contrary,  It  affirmatively  appears  there- 
from that  It  was  because  the  majority  of  the 
court  thought  that  this  case  could  be  distin- 
guished from  those  that  the  appeal  was  dis- 
missed, notwithstanding  the  fact  that  such  ma- 
jority was  satisfied  with  what  had  been  there- 
tofore held  upon  the  subject.  It  follows  that 
this  court,  in  four  or  more  cases,  has  an- 
nounced the  rule  that  defects  like  the  one 
in  the  bond  under  consideration  furnish  no 
sufficient  reason  for  the  dismissal  of  an  ap- 
peal; and  such  must  be  taken  to  be  the  set- 
tled rule  of  this  court,  and  thereunder  the 
motion  to  dismiss  must  be  denied. 

Stripped  of  technicalities,  the  real  question 
presented  for  our  decision  upon  this  appeal  is 
as  to  whether  or  not  the  consideration  moving 
to  a  corporation  of  which  the  husband  is  an 
officer  and  stocldiolder,  under  such  circumstan- 
ces that  his  relations  as  such  are  In  connection 
with  tte  business  of  the  community  composed 
of  himself  and  wife,  will  authorize  the  en- 
forcement of  a  liability  incurred  by  him,  aa 
surety  for  such  corporation,  against  the  prop- 
erty of  such  community.  That  the  benefit  to 
the  coiiwratlon  would  famish  a  sufficient  con- 
sideration to  the  husband,  so  that  the  con- 
tract could  be  enforced  against  bim,  Is  con- 
ceded; but  It  is  strenuously  contended  that 
the  liability  thus  incurred  Is  not  that  of  the 
community,  and  cannot  be  enforced  against 
the  community  property,  and  Spinning  v.  Al- 
len, 10  Wash.  570,  39  Pac.  151,  Is  cited  to  sus- 
tain the  contention.  In  that  case  the  husband 
was  really  but  a  nominal  stockholder.  The 
stock  had  been  given  to  him,  and  was  his 
separate  property;  and  the  case  should  be 
viewed  in  that  light,  although  the  opinion 
there  rendered  fails  to  state  this,  and  it  was 
not  published  In  a  statement  of  facts.  In 
the  case  at  bar  a  different  question  Is  present- 
ed. Here  the  sur<!ty  had  a  substantial  inter- 
est in  the  corporation,  which  be  held  for  the 
benefit  of  the  conununlty.  Hence,  when  he 
saw  fit  to  Incur  liability  as  a  surety,  for  Its 
benefit,  it  will  not  be  presumed  that  it  was 
from  pure  friendship  to  the  corporation,  but 
rather  for  the  purpose  of  protecting  his  In- 
terest therein.  Hence  the  liability  incurred 
was  in  the  course  of  business,  and  this  busi- 
ness did  not  relate  to  his  own  separate  estate, 
but  to  property  rights  belonging  to  the  com- 
munity. If,  to  aid  the  corporation  in  which 
he  was  thus  interested,  be  bad  performed 
services,  and  such  se.'vlces  had  resulted  In  a 
benefit  to  the  corporation,  such  benefit  would 
have  inured  to  the  community,  and  not  to  the 
husbani'  alone.  This  being  so,  the  converse 
must  be  true,  and  a  liability  Incurred  for  the 
benefit  of  the  corporation  should  be  enforce- 
able against  the  property  of  the  community. 
As  said  by  this  court  in  the  case  of  Improve- 
ment Co.  V.  Sagmeister,  4  Wash.  710,  30  Pac. 


1058,  it  will  not  do  to  bold  Qiat  the  communttj 
occupies  such  a  relation  to  the  business  done 
by  the  husband  that  it  Is  entitled  to  reap  all 
of  the  benefits  thereof,  without  at  the  same 
tUne  holding  that  it  Is  subject  to  all  its  llabU- 
Ities.  Under  the  allegations  of  the  answer  In 
the  case  at  bar,  to  which  the  superior  court 
sustahied  a  demurrer,  it  must  be  presumed 
that  the  husband,  in  aU  his  relations  with  the 
corporation,  was  acting  for  the  community, 
and  that  any  benefits  which  might  have  grown 
out  of  his  connection  with  such  corporaUon 
would  have  belonged  to  the  oommimity.  It 
must  further  be  presumed  that,  when  he  in- 
curred the  liability  as  surety  for  such  corpo- 
ration, he  did  it  as  a  matter  of  business,  to 
protect  the  property  and  business  of  such  cor- 
poration. It  must  follow  that.  In  all  he  did 
In  the  matter,  he  bound  the  community. 

It  is  claimed  that,  even  If  the  community 
property  was  liable,  the  form'  of  the  levy  made 
by  the  sheriff  was  insufficient;  and  the  case 
of  Stockand  v.  Bartlett,  4  Wash.  730,  31  Pac. 
24,  is  cited  to  sustain  the  claim.  What  was 
held  in  that  case  was  that  the  husband  had  no 
such  separate  interest  In  the  conununlty  prop- 
erty that  it  could  be  reached  upon  an  execution 
for  a  debt  which  could  not  be  enforced  against 
the  community.  But  no  such  question  is  raised 
by  the  form  of  the  levy  in  this  case.  The 
property  presumably  stood  In  the  name  of  the 
husband,  and  a  levy  upon  all  of  his  Interest  In 
the  property,  upon  a  judgment  which  could  be 
enforced  against  the  community,  would  au- 
thorize a  sale  of  the  property  standing  in  hia 
name  for  the  benefit  of  the  community.  But, 
whether  or  not  this  is  .so,  the  decree  from 
which  the  appeal  was  prosecuted  enjoined  the 
enforcement  of  the  judgment  against  the  com- 
munity property,  and,  under  the  law  which 
we  have  found  to  govern  the  case,  was  unau- 
thorized. It  will  therefore  be  reversed,  and 
the  cause  remanded,  with  instructions  to  over- 
rule the  demurrer  to  the  answer. 

HOYT,  C.  J.,  and  DUNBAR,  J.,  concur. 

SCOTT,  J.  I  concur  in  all  that  is  said, 
except  as  to  the  manner  of  enforcing  the  judg- 
ment. 


(4  Kan.  App.  4S9) 

Mcmullen  v.  winfield  building  & 
loan  ass'n. 

(Court  of  Appeals  of  Kaasas,  Southern  Depart- 
ment, 0.  D.     Oct  7,  1896.) 

Nbw    Triai.  — Nbwlt-Discotbred   Evidbncb — 

Whbn    Cumulative— Diuobncb— 

disckktion  op  coukt. 

1.  When  one  of  the  issnes  in  an  action  is  the 
execution  by  one  of  the  parties  of  a  bond  not 
produced  at  the  trial,  but  its  absence  accounted 
for,  and  its  contents  proven,  held,  the  bond,  if 
found  after  the  trial,  is  newly-discovered  evi- 
dence. 

2.  If  newly-discovered  evidence  is  material  t» 
the  issue  upon  which  the  verdict  of  the  jury  is 
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fonnded,  it  ia  sufi5cieiitl;r  material  to  apbold  an 
Older  erantiiig  a  new  trial  thereon. 

3.  The  question  of  diligence  in  prodncins  evi- 
dence claimed  to  be  newly  discoTered  is  so  large- 
ly in  the  sound  discretion  of  the  trial  court  that 
his  ruling  thereon  will  not  he  disturbed  except 
for  a  very  gross  abuse  of  such  discretion. 

4.  Where  witnesses  testify  upon  the  original 
trial  of  an  action  that  they  have  inspected  a 
bond  ^which  cannot  be  found,  and  the  execution 
of  which  is  in  issue);  ttiat  it  contained  the  sig- 
nature of  a  person;  that  they  are  acquainted 
with  his  signature,  and  that  it  is  genuine;  and 
when,  upon  an  application  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  setting  up 
the  discovery  of  the  bond,  accompanied  by  their 
affidavit  that  they  have  the  bond  before  them, 
that  it  contains  the  signature  of  the  same  per- 
son, that  they  are  acquainted  with  his  signature, 
and  that  it  is  genuine, — held,  that  snch  newly-dis- 
covered evidence  is  merely  cumulative,  and  the 
new  trial  should  be  denied. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  county; 
A.  M.  Jackson,  Judge. 

Action  by  the  Winfleld  Building  &  Loan 
Association  against  J.  C.  McMullen  and  an- 
other, in  which  there  was  a  Judgment  for  de- 
fendant McMullen.  From  an  order  granting 
a  new  trial,  he  brings  error.    Reversed. 

M'Dermott  &  Johnson,  for  plaintiff  in  er- 
ror. Stanley  &  Vermilion,  for  defendant  In 
error. 


DBNNISON,  J.  This  petition  In  error  Is 
prosecuted  for  the  purpose  of  reversing  an 
order  of  the  district  court  of  Cowley  county, 
Kan.,  granting  a  new  trial  In  the  case  of  the 
Winfleld  Building  &  LiOan  Association  v.  J. 
C.  McMullen.  The  original  action  was 
brought  to  recover  upon  a  bond  alleged  to 
have  been  executed  to  the  loan  association  by 
J.  P.  McMullen  as  principal  and  J.  C.  McMul- 
len 33  surety,  upon  which  default  is  alleged 
to  have  been  made.  The  answer  of  J.  C.  Mc- 
Mullen was  verified,  and  denied  the  execu- 
tion of  the  bond  by  him  as  surety,  denied  that 
J.  F.  McMullen  bad  defaulted,  and  pleaded 
the  statute  of  limitations.  These  three  ques- 
tions were  put  in  issue  by  the  pleadings,  and 
upon  them  the  trial  was  had.  Upon  the  trial 
the  bond  was  not  produced.  It  was  claimed 
to  have  been  delivered  to  J.  F.  McMullen,  and 
its  contents  were  proven.  Several  witnesses 
testified  that  the  bond  contained  the  signa- 
ture of  J.  C.  McMullen,  and  that  the  .signa- 
ture was  genuine.  J.  F.  McMullen  testified 
that  J.  C.  McMullen  signed  the  bond  in  his 
presence.  J.  C.  McMullen  testified  that  he 
had  signed  a  bond  about  three  years  prior 
to  this  bond,  but  that  he  had  refused  to  sign 
this  one  for  the  year  of  1885.  The  jury  re- 
turned a  verdict  for  the  defendant  J.  C.  Mc- 
Mullen. Afterwards  the  plaintiff  filed  a  mo- 
tion for  a  new  trial,  alleging  as  the  grounds 
therefor  newly-discovered  evidence,  and  set- 
ting up  that  the  bond  had  been  found,  and 
would  be  produced  upon  a  new  trial  of  the 
case.  The  district  court  sustained  the  peti- 
tion, and  granted  a  new  trial  upon  the  pay- 
ment of  the  costs  of  the  original  action  and  of 


this  proceeding,  and  the  plaintiff  In  error 
brings  the  case  here  to  procure  a  reversal 
of  the  order  granting  such  new  trlaL  The 
petition  in  this  case  alleges  as  the  grounds  for 
a  new  trial  the  seventh  subdivision  of  para- 
graph'4401  of  the  General  Statutes  of  1889, 
■which  reads  as  follows:  "The  former  verdict, 
report  or  decision  shall  be  vacated  and  a  new 
trial  granted  upon  the  application  of  the  par- 
ty aggrieved  for  any  of  the  following  causes, 
affecting  materially  the  substantial  rlgbta  of 
such  party.  7th.  Newly  discovered  evidence 
material  for  the  party  applying,  which  he 
could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial."  This  sub- 
division presents  three  questions  to  be  con- 
sidered by  the  trial  court  hi  passing  upon  the 
application  for  a  new  trial:  First,  the  ques- 
tion of  the  evidence  being  newly  discovered; 
second,  its  materiality;  third,  the  question  of 
diligence.  If  we  add  to  this  a  fourth  ques- 
tion, is  the  newly-discovered  evidence  cumu- 
lative? we  have  all  the  questions  necessary 
to  be  considered  by  the  trial  court  upon  the 
bearing  of  the  application  for  a  new  trial. 
In  the  trial  of  the  original  action,  J.  C.  Mc- 
Mullen dented  the  execution  of  the  bond  by 
him.  The  question  was,  did  the  name  of  J. 
C.  McMullen  appear  on  the  bond,  and  did  be 
put  it  there?  There  was  no  controversy  as 
to  the  contents  of  the  bond.  The  absence  of 
the  bond  was  accounted  for,  and  its  contents 
shown.  The  disputed  point  to  be  settled  by 
the  bond  was  the  genuineness  of  the  signa- 
ture of  J.  C.  McMullen.  The  bond  was  after- 
wards discovered.  The  newly-discovered  evi- 
dence Is  claimed  to  be  the  bond  itself.  We 
think  the  court  was  Justified  in  finding  that 
the  evidence  was  newly  discovered,  '^'he 
counsel  for  the  plaintiff  in  error  contends  that 
the  evidence,  even  if  newly  discovered,  is  not 
material  to  all  the  Issues  raised  by  the  plead- 
ings. The  issues  were:  First,  the  execution 
of  the  bond  by  J.  O.  McMullen;  second,  the 
default  of  J.  F.  McMullen;  third,  the  statute 
of  limitations.  It  must  be  admitted  that  the 
bond  introduced  in  evidence  could  tend  to 
prove  but  one  of  these  issues;  1.  e.  the  exe- 
cution of  the  bond  by  J.  C.  McMullen.  It 
must  also  be  admitted  that,  if  any  one  of 
these  issues  is  found  in  favor  of  the  defend- 
ant, the  verdict  and  Judgment  are  correct. 

We  cannot  adopt  the  theory  of  counsel  for 
plaintiff  in  error  that  the  newly-discovered 
evidence  must  be  material  to  all  the  issues. 
If  It  is  material  to  the  issue  upon  which  the 
verdict  of  the  Jury  was  founded,  it  is  suffl- 
■cient.  In  this  case  the  Jury  found  specially 
that  J.  C.  McMullen  did  not  execute  the  bond. 
The  plaintiff  In  error  contends  that  the  Jury 
were  instructed  not  to  answer  the  special 
questions  If  they  found  for  the  defendant  be- 
low. However,  they  did  answer  this  question, 
and  the  general  verdict  of  the  Jury  must  have 
been  arrived  at  in  accordance  with  this  find- 
ing. 

Upon  the  question  of  diligence  we  thiols 
that  it  is  a  matter  so  largely  in  the  dlscre- 


Digitized  by 


Google 


<12 


46  PACIFIC  REPORTER. 


(San. 


tlon  of  the  tilal  court  that  the  ruling  there- 
on should  not  be  disturbed,  except  for  a  very 
gross  abuse  of  such  discretion.  In  this  case 
no  such  abuse  of  discretion  is  shown. 

The  only  other  question  is  as  to  whether  the 
evidence  is  merely  cumulative.  At  th'e  trial 
of  the  original  action  the  plaintiffs  introduced 
evidence  tending  to  show  that  the  bond  had 
been  delivered  to  J.  F.  McMulIen,  and  was 
not  in  the  possession  of  the  plaintiffs,  and 
could  not  be  procured  by  them.  They  there- 
upon offered  evidence  to  prove  the  existence, 
execution,  and  contents  of  the  bond.  There 
was  evidence  tending  to  prove  that  J.  O.  Mc- 
MulIen signed  the  bond,  and  there  was  evi- 
dence tending  to  prove  that  he  did  not  sign 
the  bond.  The  evidence  in  the  original  action 
is  all  before  this  court,  and  we  can  easily  de- 
termine whether  the  newly-discovered  evi- 
dence Is  cumulative.  In  the  original  action 
J.  8.  Mann,  W.  C.  Robinson,  and  Henry  Gold- 
smith testified,  in  effect,  that  they  had  seen 
the  bond  in  question,  that  It  contained  the 
signature  of  J.  C.  McMuUen,  that  they  were 
acquainted  with  his  signature,  and  tliat  it  was 
the  genuine  signature.  In  their  affidavits  at- 
tached to  the  petition  for  a  rehearing  they 
testify.  In  effect,  that  they  have  the  bond  In 
question  before  them,  that  it  contains  the 
signature  of  J.  C.  McMuUen,  that  they  are 
acquainted  with  his  signature,  and  that  it  Is 
bis  genuine  signature.  The  only  variation  In 
their  testimony  is  that  In  the  original  action 
they  testified  in  relation  to  the  signature  up- 
on a  bond  that  they  had  formerly  inspected, 
while  In  the  affidavits  they  testified  in  rela- 
tion to  the  signature  upon  a  bond  they  were 
then  inspecting.  We  are  Irresistibly  forced 
to  the  concluBion  that  the  evidence  contained 
in  the  affidavits  is  so  nearly  the  same  as  that 
given  upon  the  original  trial  that  the  court 
erred  in  not  holding  it  cumulative,  and  in  not 
denying  the  petition  for  a  new  trial.  "Cumu- 
lative evidence  Is  evidence  of  the  same  kind, 
to  tlie  same  point."  1  Greenl.  Ev.  {  2.  There 
was  no  attempt  made  to  compare  the  signa- 
ture on  the  bond  with  an  acknowledged  signa- 
ture of  J.  C.  McMuilen,  nor  was  there  any 
showing  made  that  such  a  comparison  could 
or  would  have  been  made  upon  the  new  trial 
If  one  should  be  granted.  It  is  with  very 
great  reluctance  that  we  reverse  the  ruling  of 
the  trial  court  granting  a  new  trial  in  any 
case,  and  we  are  fully  cognizant  of  the  fact 
that  a  much  stronger  case  must  be  made  for  a 
reversal  where  a  new  trial  has  been  granted 
than  where  It  is  refused;  but  we  feel  con- 
fident that  in  this  case  the  trial  court  erred  in 
its  legal  conclusions,  and  that,  except  for 
such  error,  the  new  trial  would  not  have  been 
granted.  That  newly-discovered  evidence 
merely  cumulative  Is  not  a  sufficient  ground 
for  a  new  trial,  see  Clark  v.  Norman,  24  Kan. 
515,  and  many  other  Kansas  cases.  The  or- 
der of  the  district  court  in  granting  a  new 
trial  is  reversed,  and  the  case  remanded,  with 
Instructions  to  deny  the  petition  for  a  new 
trial.    All  the  Judges  concurring. 


(4  Kan.  App.  M4) 
MAHANES  et  al.  v.  DARTMOUTH  SAV. 
BANK. 
(Court  of  Appeals  of  Kansas,  Sontbem  Depart- 
ment, C.  D.    Oct.  7,  1896.) 

SUBKOOATION  TO  HOBTOAOKB. 

A  person  is  not  entitled  to  be  subrogated  to 
the  rights  of  a  mortgagee,  or  to  be  treated  as  his 
equitable  assignee,  who  does  not  either  directly 
or  indirectly  furnish  any  part  of  the  money  oaed 
in  paying  his  mortgage. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Greenwood  cotmty; 
C.  A.  Leland,  Judge. 

Action  by  the  Dartmouth  Savings  Bank 
against  William  0.  and  Sarah  E.  Mahanee. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.  Reversed. 

This  action  was  brought  In  the  district  court 
of  Greenwood  county,  Kan.,  by  the  Dartmoutb 
Savings  Bank,  as  plaintiff,  against  William  C. 
and  Sarah  E.  Mahanes,  as  defendants,  to  fore- 
close a  mortgage  of  $1,750,  claimed  to  have 
been  executed  by  Mahanes  and  wife  to  the 
Kansas  Loan  &  Trust  Company,  and  by  it  as- 
signed to  said  bank.  Mr.  and  Mrs.  Mahanes 
denied  the  execution  of  the  note  and  mort- 
gage. The  record.  Including  the  special  find- 
ings of  the  jury,  establishes  the  following  state 
of  facts,  viz.:  For  a  long  time  prior  to  Decem- 
ber 5,  1889,  Mahanes  and  his  wife  owned  and 
occupied  as  a  homestead  a  quarter  section  of 
land  in  said  county,  and  on  said  date  deeded 
the  same  to  one  N.  W.  Hackett,  for  the  pur- 
pose of  enabUug  him  to  make  a  sale  of  it  for 
Mr.  Mahanes.  There  were  upon  said  land  two 
mortgages,  aggregating  $1,150,  both  being  held 
by  the  Lombard  Mortgage  Company.  While 
the  title  was  in  Hackett,  an  application  pur- 
porting to  have  been  signed  by  William  C. 
Mahanes  was  sent  to  the  Kansas  Loan  &  Trust 
Company,  for  a  loan  of  $1,750,  to  be  secured 
by  a  lien  upcm  said  land,  and  reciting  that  a 
portion  of  the  money  was  to  be  used  in  pay- 
ing the  incumbrances  held  by  the  Lombard 
Mortgage  Company.  While  the  title  was  In 
Hackett,  and  on  July  24,  1888,  Hackett -paid 
the  Lombard  Mortgage  Company  $1,200,  out  of 
his  own  private  funds,  and  procured  the  release 
of  the  two  mortgages,  without  the  Imowiedge 
of  Mahanes  or  his  wife.  On  August  22,  1888, 
Hackett  and  wife  executed  to  William  C. 
Mahanes  a  warranty  deed  to  said  land,  and 
had  the  same  filed  in  the  office  of  the  register 
of  deeds  in  said  Greenwood  county,  Kan. 
On  August  22,  1888,  Hackett  forged  the  names 
of  William  C.  and  Sarah  E.  Mahanes  to  the 
note  and  mortgage,  and  to  an  order  to  the 
loan  company  to  pay  the  money  to  him.  The 
acknowledgment  of  Mahanes  and  wife  pur- 
ports to  have  been  taken  before  Alton  White, 
a  notary  public.  The  court  submitted  15  spe- 
cial questions  to  the  Jury,  which,  with  their 
answers  thereto,  are  as  follows:  "Question  1. 
Did  the  defendants  or  either  of  them  make  the 
application  for  the  loan  sued  on,  or  authorise 
N.  W.  Hackett  or  any  one  else  to  do  so?  An- 
swer. No.     Question  2.  Did  the  defendants 
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execute  the  notes  and  mortgage  sued  on,  or 
authorise  N.  W.  Hackett  or  any  one  else  to 
sign  their  names  to  them?  Answer.  Na 
guestion  3.  Did  the  defendants  acknowledge 
the  execution  of  the  mortgage  before  Alton 
White  as  notary  public?  Answer.  No.  Is 
it  not  a  fact  that  the  application,  notes,  and 
mortgage,  and  order  for  the  payment  of  the 
money  to  Hackett,  are  forgeries?  Answer. 
Yes.  Question  5.  Is  it  not  a  fact  that  N.  W. 
Hackett  signed  the  names  of  the  defendants 
to  the  notes,  mortgage,  and  order?  Answer. 
Yes.  Question  6.  Is  It  not  a  fact  that  Alton 
White  signed  the  name  of  defendant  W.  C. 
Mabanes  to  the  application?  Answer.  Yes. 
Question  7.  Is  it  not  a  fact  that  said  Alton 
White  Itncwingly  and  wrongfully  signed  said 
name  to  the  application,  without  the  author- 
ity of  W.  C.  Mahanes,  and  wrongfully  and 
fraudulently  witnessed  the  signatures  of  the 
appraisers  thereto,  aud  in  said  manner  wit- 
nessed said  notes  and  mortgage,  and  certified 
to  the  same  as  a  notary  public?  Answer.  Yes. 
Question  8.  Is  it  not  a  fitct  that  said  Alton 
White  was  the  agent  of  the  Kansas  Loon  and 
Trust  Company,  mortgagee  herein.  In  and 
about  the  making  of  the  said  loan?  Answer. 
Yes.  Question  0.  Did  defendants  or  either  of 
them  receive  the  proceeds  of  said  loan,  directly 
or  indirectly,  or  any  part  thereof?  Answer. 
No.  Question  10.  Did  the  proceeds  of  said 
loan  or  any  part  thereof  go  towards  the  pay- 
ment of  the  Lombard  mortgages,  that  had 
formerly  been  against  said  land?  Answer. 
No.  Question  11.  Is  it  not  a  fact  that  N.  W. 
Hackett  paid  said  Lombard  mortgages  in  full, 
out  of  his  own  private  funds,  and  about  a 
month  before  this  mortgage  purports  to  be 
executed  by  defendants?  Answer.  Yes.  Ques- 
tion 12.  Is  it  not  a  fact  that  N.  W.  Hackett 
paid  said  Lombard  mortgages  oft  without  the 
knowledge,  consent,  or  authority  of  the  de- 
fendants? Answer.  Yes.  Question  13.  Is  It 
not  a  fact  that  he  so  paid  the  same  without 
being  under  any  obligation  or  necessity  to  do 
so  to  protect  any  interest  he  had  in  the  land, 
and  acted  therein  as  intermeddler  In  paying  the 
same?  Au-swer.  Yes.  Question  14.  Is  it  not 
a  fact  that,  a  month  or  thereabouts  after  he 
had  paid  the  said  Lombard  mortgages,  said  N. 
W.  Hackett  received  the  proceeds  of  the  notes 
and.  mortgage  sued  on  herein  in  full  from  the 
said  Kansas  Loan  and  Trust  Company,  through 
its  agent,  Alton  White,  and  upon  a  forged  or- 
der from  defendants?  Answer.  Yes.  Ques- 
tion 15.  Is  it  not  a  fact  that  at  the  time  of 
making  the  loan  sued  on  herein,  and  the  pay- 
ment of  said  Lombard  mortgages  by  Hackett, 
the  said  N.  W.  Hackett  was  indebted  to  de- 
fendant William  C.  Mahanes  in  a  large  sum 
over  and  above  any  claim  he  may  have  bad 
against  said  Malianes  or  wife.  Answer. 
Yes.  [Signed]  William  Knox,  Foreman." 
Upon  the  fii-st  trial  of  tlie  case  the  Jury  re- 
turned a  verdict  for  the  defendant  below, 
which  was  by  the  court  set  aside,  and  a  new 
trial  granted.  Upon  the  last  trial  thb  jridge 
gave,  among  others,  the  following  instructions. 


viz.:  "If  you  find  that  said  note  and  mort- 
gage were  not  signed  by  the  defendants,  or  by 
any  one  authorized  by  them,  then  your  verdict 
should  be  only  for  the  amount  of  the  indebted- 
ness on  their  land  at  the  time,  to  wit,  the 
Lombard  mortgages  for  $1,000  and  $150,  and 
the  interest  due  thereon,  with  Interest  thereon 
from  the  date  of  their  payment,  at  the  rate 
of  6%."  A  verdict  and  Judgment  were  render- 
ed against  the  defendants  below  for  $1,428, 
and  they  bring  the  case  here  for  review. 

R.  P.  Kelley,  for  plaintiffs  in  error.  Fuller 
&  Whltcomb  and  Clogston  &  Fuller,  for  de- 
fendant in  error. 

DENNISON,  J.  (after  stating  the  facts).  To 
determine  the  legal  proposition  embodied  tu 
this  case,  we  must  decide  whether  the  Kan- 
sas Loan  &  Trust  Company,  or  its  assignee, 
the  Dartmouth  Savings  Bank,  is  entitled  to 
be  subrogated  to  the  rights  or  to  be  treated 
as  the  equitable  assignee  of  the  Lombard 
Mortgage  Company.  It  is  clear  that  the  loan 
company  or  its  assignee  is  not  entitled  to  be 
subrogated  to  the  rights  of  the  Lombard 
Mortgage  Company,  or  entitled  to  the  protec- 
tion afforded  by  the  lien  of  its  mortgages. 
They  did  not  either  directly  or  indirectly  pay 
the  Lombard  Mortgage  Company  the  amount 
due  upon  the  mortgages,  or  any  part  thereof. 
In  fact,  the  Lombard  mortgages  had  been  paid 
by  Hackett  and  released  of  record  about  a 
month  before  the  loan  company  had  paid  out 
anything  upon  the  loan.  Hackett  forged  a 
mortgage  upon  the  land,  and  obtained  the 
money  from  the  loan  company  by  means  of  a 
forged  order,  at  a  time  when  the  land  was 
unincumbered.  For  the  same  reasons,  the 
loan  company  or  its  assignee  cannot  be  con- 
sidered the  equitable  assignee  of  the  Lombard 
Mortgage  Company.  Hackett  tendered  a 
forged  note  and  mortgage  and  a  forged  order 
purporting  to  have  been  signed  by  Mr.  and  • 
Mrs.  Mahanes,  and  the  loan  company  paid  him 
the  money  upon  them.  Whatever  may  have 
been  the  status  of  the  transactions  between 
Hackett  and  Mahanes,  and  whatever  rights 
the  plaintiff  below  might  have  establislied  un- 
der proceedings  in  garnishment  or  otherwise, 
it  cannot  be  said  that  the  necessary  elements 
entered  into  this  case  to  entitle  said  plaintiff 
to  be  subrogated  to  the  rights  of  the  Lombard 
Mortgage  Company.  The  money  of  its  as- 
signor did  not  pay  the  Lombard  Mortgage 
Company.  Its  assignor  had  parted  with  no 
money  until  about  a  month  after  the  Lombard 
mortgages  had  been  paid  and  satisfied  of  rec- 
ord. If  the  loan  company  had  not  paid  out 
the  money  upon  the  forged  note,  mortgage, 
and  order,  the  status  of  the  Lombard  mort- 
gages would  not  have  been  changed.  In  fact, 
the  loan  company  was  not  Instrumental,  either, 
directly  or  indirectly,  in  procuring  the  pay- 
ment or  release  of  the  Lombard  mortgages,  or 
in  furnishing  the  money  for  that  purpose.  Wo 
are  compelled  to  bold  that  the  third  instruc- 
tion given  by  the  Judge  was  erroneous.  The 
plaintiffs  in  error  were  entitled  to  a  Judgment 
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upon  the  special  findings  made  by  the  Jury. 
The  judcment  of  the  district  court  Is  reversed, 
and  the  case  remanded,  with  Instmctlons  to 
render  Judgment  for  the  defendants  below  up- 
on the  special  findings  of  the  Jury.  All  the 
Jodgea  concurring. 


(4  Kan.  A.  470) 

CONE  T.  CITIZENS'  BANK. 
(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, O.  D.     Oct.  7,  1896.) 
CoNDDOT  OP  Trial — Rbharks  or  Court. 
In  the  submission  of  special  questions  to 
the  jury  upon  the  request  of  either  party  it  is 
material  error,  prejudicial  to  the  rights  of  the 
party  re<]ue8ting  the  submissioD  of  the  questions, 
for  the  judge  to  make  ilie  following  statement 
to  the  jury:   "I  want  the  jury  to  understand  that 
these  questions  are  got  up  to  befuddle  and  mis- 
lead the  jury,  so  that  there  will  be  error  in  the 
trial  of  this  case,  so  that  the  verdict  may  be  set 
aside." 
(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Sedgwick 
county;   Jacob  M.  Balderston,  Judge. 

Action  by  the  Citizens'  Bank  against  Rufus 
Oone.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reyersed. 

On  January  10,  188S,  the  Kansas  Furniture 
Company  executed  and  delivered  to  the  Oltl- 
Eens'  Bank  a  chattel  mortgage  upon  Its  entire 
assets  to  secure  an  indebtedness  owing  by  it 
to  the  said  bank  ^or  the  stun  of  $25,400,  and 
at  the  same  time  executed  and  delivered  to  A. 
8.  Martin  an  additional  chattel  mortgage  upon 
the  same  property  to  secure  an  Indebtedness 
of  $4,500.  The  Citizens'  Bank,  at  the  time  of 
the  execution  of  said  mortgages,  took  posses- 
sion of  the  entire  assets  of  the  Kansas  Furni- 
ture Company,  valued  at  about  $70,000,  and 
conducted  and  carried  on  said  business  until 
the  10th  day  of  April,  1888,  at  which  time  the 
following  contract  in  writing  was  entered  Into: 
"This  agreement,  entered  into  between  the 
Citizens'  Bank  of  Wichita,  Kansas,  Mrs.  S.  A. 
Martin,  Kansas  Furniture  Company,  and  the 
creditors  of  the  said  Kansas  fWnlture  Oim- 
pany,  wltnesseth:  That  whereas,  the  said  Kan- 
sas Furniture  Company  have  been,  and  now 
are.  Indebted  to  divers  parties  in  large  sums  of 
money,  which  they  have  been  unable  to  pay 
at  maturity;  and  whereas,  the  said  Kansas 
Furniture  Company  are  indebted  to  the  Citi- 
zens' Bank  and  Mrs.  A.  S.  Martin  In  large 
sums  of  money  which  they  have  heretofore  se- 
cured by  chattel  mortgages,  said  mortgages  be- 
ing now  on  flle  in  the  office  of  the  register  of 
deeds  of  Sedgwick  county,  Kansas;  and  where- 
as, the  said  Citizens'  Bank,- under  and  by  virtue 
of  said  mortgages,  has  taken  possession  of  the 
stock  of  merchandise  of  the  said  Kansas  Fur- 
nittue  Company  in  the  city  of  Wichita,  Kan- 
sas, and  also  certain  other  property  of  the  said 
Kansas  Furniture  Company,  and  notes,  ac- 
counts, and  credits  belonging  to  the  said  Kansas 
Furniture  Company;  and  whereas,  all  of  said 
parties  are  desirous  that  the  said  property  shall 
be  managed  as  herdnafter  provided:     It  Is 


therefore  agreed:  First  That  the  asseta  ot 
the  said  Kansas  Furniture  Company  now  cor- 
ered  by  the  said  mortgage  to  the  Citizens' 
Bank  shall  be  taken  into  possession  by  R.  Mar- 
tin as  truistee  for  the  said  ihortgagees.  Second. 
That  said  trustee  shall  continue  the  buslneas 
as  already  established,  and  shall  sell  for  cash, 
or  on  credit  not  to  exceed  90  days,  on  good 
security,  and  credits  of  90  days  shall  be  eon- 
ridered  as  cash:  provided,  however,  that  no 
sale  shall  be  made  at  any  thne  to  exceed  $200.- 
00  except  for  actual  cash  in  hand,  without  the 
consent  of  said  br  nk  to  such  sale;  and  no  se- 
curity shall  be  takei.  to  secure  the  payment  of 
the  amount  due  for  any  sale  made  without 
the  approval  of  said  bank.  Third.  At  the  end 
of  each  wedc  said  trustee  shall  pay  out  of  tbe 
proceeds  of  said  sales:  (1)  The  necessary  ex- 
penses incident  to  the  management  of  said 
business,  which  shall  not  exceed  15  per  cent 
of  the  sales  actually  made.  (2)  He  shall  then 
pay  to  the  said  Citizens'  Bank  and  to  Mrs.  A. 
S.  Martin  60  per  cent  of  the  proceeds  of  all 
sales  and  collections,  to  be  prorated  betweeo 
them  according  to  the  amount  of  their  respec- 
tive claims,  until  the  amount  secured  by  said 
mortgages  to  the  Citizens'  Bank  and  Mrs.  A. 
S.  Martin  shall  be  fully  paid.  (3)  He  shaU  use 
the  remaining  40  per  cent  to  replenish  the 
stock  of  merchandise  belonging  to  said  busi- 
ness, and  pay  off  local  bills  unpaid  existing 
In  and  about  the  dty  of  Wichita,  not  to  ex- 
ceed $200.00.  (4)  The  said  mortgages  to  said 
Citizens'  Bank  and  to  the  said  Mrs.  A.  S.  Mat^ 
tin  shaU  remain  and  constitute  a  valid  lien 
upon  all  the  property  now  secured  by  the 
same,  and  all  additions  to  the  stock  of  mer- 
chandise hereafter  named,  until  the  amounts 
secured  by  said  mortgages  shall  be  fully  paid 
and  discharged;  and  the  rights  and  claims  of 
all  the  creditors  of  the  said  Kansas  Fumltnte 
Company  (except  the  said  Citizens'  Bank  and 
the  said  MrsT  A.  S.  Martin)  shall  be  held  to  be 
Inferior  and  subject  to  the  said  claims  of  tbe 
Citizens'  Bank  and  said  Mrs.  A.  S.  Martin. 
(5)  After  the  Indebtedness  of  the  said  bank  and 
Mrs.  A.  S.  Martin  shall  have  been  fully  paid, 
the  said  trustee  shall  then  pay  60  per  cent  of 
the  net  proceeds  to  all  the  creditors  of  tbe 
company  pro  rata,  and  40  per  cent,  of  the  net 
proceeds  to  be  applied  to  tbe  purchase  of  goods 
to  be  added  to  the  said  stock  of  merchandise, 
as  herein  provided.  It  Is  agreed  and  imder- 
stood,  however,  that  all  of  the  obligations  and 
conditions  of  tbe  said  mortgages  to  said  Cltl- 
zens'  Bank  an(^  Mrs.  A.  S.  Martin  shall  at  all 
times  hereafter  remain  of  binding  force  and  ef- 
fect, and  the  said  Citizens'  Bank  hereby  re- 
serves the  right  at  any  time  when  It  may 
deem  itself  insecure  to  re-enter  Into  possession 
of  all  the  goods,  wares,  merchandise,  notes, 
accounts,  and  credits  now  covered  by  its  said 
mortgage,  and  to  dispose  of  the  same  as  stipu- 
lated in  said  mortgage,  or  provided  by  law; 
and  whenever  said  Citizens'  Bank  or  Mrs.  A.  S. 
Martin  shall  so  proceed  to  re-enter  Into  pos- 
session or  dispose  of  stock  as  provided  by  law, 
then  all  the  other  parties  to  this  contract  shall 
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be  released  from  the  obligations  thereof.  The 
said  Citizens'  Banlc  and  Mrs.  A.  S.  Martin 
arree  to  sign  the  above  and  foregoing  when- 
ever the  same  sliall  be  signed  by  the  said  Kan- 
sas Furniture  Company,  provided  the  same  shall 
be  done  within  20  days  from  the  date  hereof; 
and  whenever  a  majority  of  the  creditors  and 
the  said  Citizens'  Bank  and  Mrs.  A.  S.  Martin 
shall  sign  this  agreement  the  same  shall  go  in- 
to full  force  and  effect  This  agreement  shall 
cease  and  determine,  and  all  parties  be  re- 
leased from  the  obligations  thereof,  on  the  9th 
day  of  August,  1890.  Witness  our  hands  this 
27th  day  of  Feb.,  1888.  Forest  City  Fur.  Co., 
Lyon  P.  Boss,  Treas.  Rocliford  Union  Furni- 
ture Company,  P.  A.  Peterson,  Secy.  Kansas 
Furniture  Company,  S.  W.  Pearce,  Pres.  Ada- 
line  S.  Martin.  The  Citizens'  Bank,  by  Sluss 
&  Stanley,  Its  Attorneys."  From  said  10th  day 
of  April,  1888,  until  the  9th  day  of  August, 
1890,  the  business  of  the  Kansas  Furniture 
Company  yvas  carried  on  by  Robert  Martin, 
the  trustee  named  in  said  contract,  at  which 
time  the  stock  of  furniture  was  turned  back 
to  the  Kansas  Furniture  Company,  and  it  con- 
tinued to  do  business  in  its  own  name  and  on 
its  own  responsibility  until  the  20th  day  of  Oc- 
tober, 1890,  at  which  time  the  Citizens'  Bank 
again  took  possession  of  the  goods  and  assets 
of  the  Kansas  Furniture  Company  under  a 
chattel  mortgage  executed  by  said  ICansas  Fur- 
niture Company  and  delivered  to  said  bank  to 
secure  an  Uidebtedness  of  $9,445.  This  mort- 
gage was  never  filed  for  record.  Under  this 
mortgage  the  business  was  conducted  by  the 
bank  until  the  24th  day  of  November,  1890,  at 
which  time  the  goods  and  chattels  covered  by 
said  mortgage  were  sold  at  chattel  mortgage 
sale  for  the  sum  of  $7,000,  and  were  pur- 
chased by  said  Citizens'  Bank,  which  claims 
to  be  the  owner  of  the  said  stock  of  goods  un- 
der said  purchase.  The  Milwaukee  Furniture 
Company  secured  an  order  of  attachment  to 
be  issued  out  of  the  district  court  of  Sedg- 
wick county,  Kan.,  in  an  action  wherein  it 
was  plaintiff  and  the  Kansas  Furniture  Com- 
pany was  defendant;  and  this  plaintiff  in  er- 
ror, as  sheriff  of  Sedgwick  county,  Kan.,  lev- 
led  upon  a  portion  of  said  furniture  as  the 
property  of  the  Kansas  Furniture  Company. 
Otto  Stechhan  &  Co.  secured  an  order  of  at- 
tachment to  be  issued  out  of  the  district  court 
of  Sedgwick  county,  Kan.,  in  an  action  where- 
in he  was  plaintiff  and  S.  W.  Pearce  and  the 
Citizens'  Bank  were  defendants;  and  this 
plaintiff  in  error,  as  sheriff  of  Sedgwick  county, 
Kan.,  levied  upon  a  portion  of  said  furniture 
as  the  property  of  said  S.  W.  Pearce.  D.  T. 
Mitchell  secured  an  order  of  attachment  to  be 
Issued  out  of  the  district  court  of  Sedgwick 
county,  Kan.,  in  an  action  wherein  he  was 
plaintiff  and  the  Kansas  Furniture  Company 
was  defendant;  and  this  plaintiff  in  error,  as 
sheriff  of  Se'dgwick  county,  Kan.,  levied  npon 
a  portion  ot  said  fuvnlture  as  the  property  of 
the  Kansas  Furniture  Company.  On  the  9th 
day  of  January,  1891,  the  Citizens'  Bank,  de- 
fendant in  error,  commenced  this  action  in  the 


court  of  common  pleas  of  Sedgwick  county, 
Kan.,  claiming  of  said  Rufus  Cone,  this  plain- 
tiff in  error,  the  sum  of  $1,484.54,  as  damages 
for  the  alleged  taking  and  conversion  of  the 
said  personal  property.  The  plaintiff  in  error 
contends  that  the  mortgages  of  the  Citizens' 
Bank  and  A.  S.  Marthi  were  fully  paid  out 
of  the  proceeds  of  the  sales  made  by  Robert 
Martin  as  trustee,  according  to  the  terms  of 
the  above  contract,  and  relies  upon  the  special 
findings  of  the'  Jury  that  said  Robert  Martin, 
trustee,  had  sold  nearly  $70,000  worth  of  goods 
and  had  received  about  $50,000  in  money  be- 
sides the  amount  received  by  the  said  Citizens' 
Bank  while  It  had  possession  of  the  goods 
from  January  10,  1888,  to  August  9,  1890,  and 
from  the  20th  day  of  October,  1890,  to  the  24th 
day  of  November,  1890.  The  plaintiff  in  er- 
ror also  contends  that  the  goods  levied  upon 
under  the  attachment  issued  in  the  case  of 
Otto  Stechhan  &  Co.  v.  S.  W.  Pearce,  who  was 
president  of  the  Kansas  Furniture  Company, 
were  goods  sold  directly  to  S.  W.  Pearce,  and 
were  not  included  In  the  mortgage  given  by 
the  Kansas  Furniture  Company  to  said  Citi- 
zens' Bank.  This  case  was  first  tried  to  a 
Jury  on  March  27,  1891,  and  a  verdict  return- 
ed for  the  defendant  Afterwards,  on  the  Slst 
day  of  March,  1891,  on  motion  of  the  plaintiff 
the  court  granted  a  new  trial,  and  the  case 
was  agahi  tried  to  a  Jury  on  the  13th  day  of 
May,  1£91,  when  the  following  verdict  was  re- 
turned: "We,  the  Jury  hnpaneled  In  the  above- 
entitled  cause,  do,  upon  our  oaths,  find  for  the 
plaintiff,  and  that  the  plaintiff  was,  at  the 
commencement  of  this  action,  the  owner  and 
entitled  to  the  immediate  possession  of  the 
personal  property  described  in  plaintiff's  peti- 
tion, and  we  find  the  value  of  plaintiff's  pos- 
session at  fifteen  hundred  dollars."  The  Jury 
also  returned  answers  to  94  special  questions 
submitted  to  them  by  the  court.  Defendant 
below  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  and  upon  the  overrul- 
ing of  said  motion  the  case  comes  to  this  court 
for  review. 

Adams  &  Adams,  J.  D.  Houston,  and  J.  P. 
Cralg,  for  plaintiff  in  error.  Stanley  &  Ver- 
milion, for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
During  the  last  trial  of  this  case  in  the  court 
of  common  pleas  of  Sedgwick  county,  Kan., 
the  defendant  below  submitted  to  the  court  94 
special  questions,  requesting  that  they  be  sub- 
mitted to  the  Jury  for  answers.  The  court 
submitted  them  to  the  jury,  and  in  presenting 
them  be  made  use  of  the  following  language: 
"I  want  the  Jury  to  understand  that  these  ques- 
tions are  got  up  to  befuddle  and  mislead  the 
Jury,  so  that  there  will  be  error  in  the  trial 
of  this  case,  so  tliat  the  verdict  may  be  set 
aside."  Among  the  grounds  upon  which  a  new 
trial  was  asked  are  the  following:  "First,  ir- 
regularities in  the  proceedings  of  the  courtj 
second,  the  abuse  of  discretion  by  the  court, 
by  which  this  defendant  was  prevented  from 
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liaving  a  fair  trial."  Paragraph  4401  of  the 
Cteneral  Statutes  of  1889  provides  that  a  new 
trial  may  be  had  upon  these  grounds.  Upon 
an  examination  of  the  record  we  are  unable 
to  say  that  the  defcndunt  below  was  not  preju- 
diced by  the  remarics  of  the  court.  By  this 
statement  the  Judge  assumes  that  the  verdict 
will  be  for  the  plaintiff  below,  and  that  the 
defendant  below  wants  error  committed  In  the 
trial,  so  that  the  verdict  may  be  set  aside,  and 
that  the  questions  were  submitted  to  the  Jury 
to  accomplish  that  result.  It  is  well  recognized 
that  juries  have  a  great  respect  for  the  ophi- 
lon  of  the  trial  court,  and  are  always  on  the 
alert  for  some  Intimation  as  to  what  the  trial 
court  thinks  of  the  case.  From  the  remark 
of  the  trial  court  the  jury  must  have  concluded 
that  the  court  supposed,  of  course,  that  the 
judgment  ought  to  be  rendered  for  the  plaintiff 
below;  and  this  and  several  other  remarks 
of  the  court,  which  were  complained  of,  indi- 
cated very  strongly  to  the  Jury  that  the  trial 
court  thought  the  Judgment  ought  to  be  for 
the  plalntifF  t>elow,  and  we  are  unable  to  say 
that  their  action  was  not  influenced  by  the  re- 
marks of  the  court.  "Any  improper  remark 
of  the  court  In  the  presence  and  hearing  of  the 
Jury,  liable  to  Influence  their  action.  Is  mis- 
conduct." 16  Am.  &  Eng.  Enc.  Ijiw,  524. 
"Judges  must  take  great  care  to  say  nothing 
In  the  hearing  of  the  Jurors,  while  the  case  is 
progressing,  which  can  possibly  be  construed 
to  the  prejudice  of  either  party."  Cronkhite  v. 
Dlckerson,  51  Mich.  177,  16  N.  W.  371.  "Ei^ 
ror  will  lie  on  the  demeanor  of  the  trial  judge 
if  It  be  such  as  to  prevent  a  fair  trial,  or 
prejudice  the  case  upon  the  facts  before  the 
Jury."  Wheeler  v.  Wallace,  53  Mich.  355,  19 
N.  W.  33,  37.  These  cases  are  cited  approv- 
ingly In  Walker  v.  Coleman,  55  Kan.  381,  40 
Pac.  G40,  which  case  was  reversed,  and  a  new 
trial  granted,  because  of  Improper  remaite 
made  by  the  same  judge  who  tried  this  ease. 

We  think  no  good  purpose  can  be  served  by 
an  examination  of  the  other  errors  complained 
of  in  this  case.  They  are  largely  predicated 
upon  the  special  findings  of  the  jury,  and  upon 
auotlier  trial  of  this  case  the  answers  to  the 
questions  may  not  be  the  same.  The  Judg- 
ment of  tlie  court  of  common  pleas  of  Sedg- 
wick county,  Kan.,  if  reversed,  and  the  case 
remanded  to  the  district  court  of  Sedgwick 
<X)unty,  Kan.,  for  a  new  trial.  All  the  Judges 
concurring. 

(4  Kan.  App.  478) 

STUNKT.E  V.  HOLLAND. 

<Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Oct.  7,  189C.) 

Service  op  Process  —  Presumptions  prom  Rec- 
OBi> — EviDBSCE  IS  Rebuttal— SuppiciEScy. 

1.  When  the  original  process  in  an  action  in 
the  district  court  is  lost,  and  cannot  be  found, 
and  the  apj^earance  docket  recites  that  a  sum- 
mons was  issued  and  returned  "Served,"  the 
presumption  is  that  such  return  was  regular, 
and  the  service  vplid. 

2.  To  overthrow  the  presumption  of  the  valid- 


ity of  the  service  of  original  process  and  the 
return  thereof  where  the  original  papers  are  lost, 
and  cannot  be  fou&d,  positive  testimony  must  be 
introduced.  suQi"ieiit  to  show  that  the  summons 
was  not  in  fact  legally  served,  or  that  the  return 
thereof  was  irregular.  Evidence  which  merely 
casts  doubt  upon  such  service  or  return  is  not 
sufficient. 

3.  To  overthrow  the  presumption  of  the  juris- 
diction of  the  court  to  render  any  judgment 
which  it  did  In  fact  render,  positive  testimony 
must  be  introduced,  sufficient  to  establish  the 
lack  of  such  jurisdiction.  Evidence  which 
merely  casts  a  doubt  upon  such  jurisdiction  is 
not  sufficient. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Ejectment  by  James  H.  Holland  against 
Henry  Stunkle.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Reversed. 

This  is  an  action  in  ejectment,  brought  In 
the  district  court  of  Sumner  county,  Kan.,  by 
James  H.  Holland,  as  plaintiff,  agaiijst  Henry 
Stunkle,  as  defendant,  to  recover  the  posses- 
sion of  the  S.  W.  y^  of  section  11,  township 
30,  .range  1  W.  of  the  sixth  P.  M.,  In  Sumner 
county,  Kan.  The  case  was  tried  by  the  court 
without  a  Jui-y,  and  he  made  the  following 
flndlngs  of  fact:  "First  That  the  title  to  the 
land  mentioned  In  the  petition,  to  wit,  the 
southwest  quarter  of  section  11,  township  30, 
range  1  west  of  the  sixth  P.  M.,  in  Sumner 
county,  Kansas,  passed  from  the  government 
of  the  United  States  to  the  said  plaintiff  or 
the  15th  day  of  May,  1874.  ^  Second.  That  on 
May  15, 1874,  the  plaintiff  herein  executed  and 
delivered  to  the  said  defendant  herein  his  cer- 
tain promissory  note  for  the  sum  of  $390,  with 
12  per  cent.  Interest  from  date,  and  secured 
the  payment  of  said  note  by  executing  and 
delivering  to  the  defendant  on  the  same  dajr 
a  mortgage  on  the  last  above  described  land, 
and  the  land  described  In  the  petition  of  the 
plaintiff;  and  that  said  mortgage  was  duly  ac- 
knowledged, and  filed  for  record  In  the  office 
of  the  register  of  deeds  of  Sumner  county, 
ICansas,  on  June  5,  1874.  Third.  That  after- 
wards, on  January  1,  1876,  the  said  plaintiff, 
James  H.  Hollai.d,  together  with  his  wife, 
executed  and  delivered  a  warranty  deed  for 
the  property  described  in  the  petition  to  one 
John  T.  Holland,  and  that  said  deed  was  filed 
for  record  in  the  ofilce  of  the  register  of  deeds 
of  Sumner  county,  Kansas,  on  January  17, 
1876.  Fourth.  That  on  January  1,  1876,  the 
said  John  T.  Holland,  together  with  his  wlft, 
executed  and  delivered  to  F.  E.  Bates  &  Co. 
a  mortgage  to  secure  the  sum  of  $1,650  on  the 
land  described  In  the  petition  of  the  plaintiff, 
and  that  said  mortgage  was  duly  filed  for  rec- 
ord In  the  office  of  the  register  of  deed  of 
Sumner  county,  Kansas,  on  January  17,  1876. 
after  the  same  had  been  duly  acknowledged. 
Fifth.  That  afterwards,  said  mortgage  so  ex- 
ecuted by  the  said  John  T.  Holla'nd  to  the 
said  F.  E.  Bates  &  Co.  being  in  default,  the 
said  F.  E.  Bates  &  Co.  commenced  an  action 
in  the  district  court  of  Sumner  county,  Kansas, 
against  John  T.  Holland,  his  wife,  and  the 
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defendant  bereln,  Henry  Stunkle, ,  tbe  object 
of  which  was  to  foreclose  said  mortgage  as 
aforesaid  given  by  the  said  John  T.  Hoiland 
to  the  said  F.  E.  Bates  &  Co.,  and  in  said 
action  tbe  said  Henry  Stunkle  filed  his  an- 
swer and  cross  petition  setting  up  tbe  said 
mortgage  executed  by  the  said  John  T.  Hol- 
land, as  aforesaid.  Sixth.  That  the  respective 
debts  secured  by  the  respectire  mortgages 
given  by  tbe  said  James  H.  Holland  to  Henry 
Stunkle,  and  by  tbe  said  John  T.  Holland  to 
the  said  F.  K  Bates  &  Co.,  bore  12  per  cent 
interest  from  the  dates  in  said  mortgages,  and 
that  no  part  of  said  debts  were  ever  paid  by 
tbe  said  James  H.  Holland  or  the  said  John 
T.  Holland,  except  by  tbe  sale  of  the  land 
hereinafter  described.  Seventh.  That  the  orig- 
inal papers  in  the  said  action  of  F.  E.  Bates 
&  Co.  against  John  T.  Holland,  Enuna  li.  Hol- 
land, and  Henry  Stunkle  are  lost,  and  cannot 
be  found,  and  that  the  appearance  docket  of 
Sumner  cotmty,  Kansas,  district  court  shows 
that  hi  said  action  of  F.  £.  Bates  &  Co. 
against  .Tohn  T.  Holland  and  others  tbe  sum- 
mons issued  out  of  said  court  in  said  action 
was  returned  'Served,'  and  said  notation  of 
tbe  fact  of  said  service  of  said  summons  ap- 
pears on  said  appearance  docket  Eighth. 
Tbat  said  action,  as  aforesaid,  was  commenced 
in  the  month  of  September,  187S,  and  for  some 
time  prior  thereto  the  said  John  T.  Holland 
and  wife  were  living  on  the  land  described  in 
the  petition  of  the  plaintiff,  but  some  two  oi 
three  weeks  prior  to  the  commencement  of 
said  action,  as  aforesaid,  of  F.  K.  Bates  & 
Co.  against  John  T.  Holland,  Emma  L.  Hol- 
land, and  Henry  Stunkle,  the  said  John  T. 
Holland  and  wife  removed  from  the  land  de- 
scribed in  the .  petition  of  plaintiCT  to  other 
land  in  the  vicinity  thereof.  Ninth.  Tbat  two 
or  three  weeks  prloi-to  the  commencement  of 
said  action  the  said  John  T.  Holland  went 
from  Sumner  county,  Kansas,  into  Sedgwick 
county,  Kansas,  and  after  the  commencement 
of  said  action  was  seen  in  Sedgwick  county, 
Kansas.  Tenth.  That  the  deputy  sheriff  of 
Sumner  county,  Kansas,  testified  that  be  left 
in  the  possession  of  certain  persons,  unknown 
to  liim,  who  were  then  residing  on  tbe  prem- 
ises described  in  the  petition  of  plaintiff,  two 
copies  of  the  summons  issued  In  said  action 
of  F.  E.  Bates  &  Co.  against  John  T.  Holland, 
Emma  L.  Holland,  and  Henry  Stunkle,  and 
that  he  reported  the  said  fact  of  service  in 
such  manner  to  the  person  who  was  sheriff 
of  Sumner  county,  Kansas,  in  1878.  Eleventh. 
That  there  was  no  evidence  on  the  trial  that 
the  summons  issuing  out  of  the  district  court 
of  Sumner  county.  Kansas,  was  not  served 
upon  the  said  John  T.  Holland  in  any  other 
manner,  and  there  was  no  testimony  on  the 
trial  tbat  said  John  T.  Holland  was  not  served 
at  any  time  after  the  commencement  of  the 
action,  and  before  the  rendition  of  tbe  Judg- 
ment in  tbe  case  of  F.  E.  Bates  &  Co.  against 
Jolm  T.  Holland,  Emma  L.  Holland,  and 
Henry  Stunkle,  otherwise  as  stated  in  finding 
No.  10,  and  tliat  the  record  in  said  case  does 
v.46P.no.6— 27 


show  that  tbe  said  defendants  John  T.  Hol- 
land and  Emma  L.  Holland  were  not  brought 
Into  court  by  service  by  pubUcation.  Twelfth. 
That  in  said  action,  as  aforesaid,  by  F.  E. 
Bates  &  Co.  against  John  T.  Holland,  Emma 
Ii.  Holland,  and  Henry  Stunkle  Judgment  was 
rendered  on  the  27tn  day  of  November,  1878, 
In  the  district  court  of  Sumner  county,  Kansas, 
In  favor  of  F.  E.  Bate*  &  Co.  against  John  T. 
Holland  and  Emma  L.  Holland  In  tbe  sum  of 
$1,650  debt  with  Interest  at  the  rate  of  12 
per  cent  per  annum  from  date  of  said  judg- 
ment and  tbe  sum  of  $14.50  costs,  and  in  the 
same  action  the  defendant  Henry  Stunkle  re- 
covered a  Judgment  against  the  defendant 
John  T.  Holland  ki  the  sum  of  $1,205,  with  in- 
terest from  tbe  date  thereof  at  the  rate  of 
12  per  cent,  per  annum;  and  in  said  Judgment 
it  was  further  directed,  ordered,  and  adjudged 
that  if  said  judgments  were  not  paid  within 
six  months  from  the  27th  of  November,  1S78, 
that  the  southwest  giiarter  of  section  11  and 
the  southwest  quarter  of  section  10,  all  in 
township  30  south,  range  1  west  in  Sumner 
county,  Kansas,  should  be  sold  according  to 
law,  as  upon  execution,  and  without  appraise- 
ment Thirteenth.  That  said  Judgments  not 
being  paid,  on  February  17,  1880,  an  order  of 
sale  was  issued  out  of  tbe  clerk's  office  of  said 
district  court  as  aforesaid,  directed  to  tbe 
sheriff  of  Sumner  county,  Kansas,  and  said 
order  of  sale  was  in  due  form  and  according 
to  law,  and  commanded  the  said  sheriff  of 
Sumner  county,  Kansas,  to  sell  the  above- 
described  land  pursuant  to  said  Judgment; 
and  that  the  sheriff  of  Sumner  county,  Kansas, 
having  received  said  writ,  did  execute  the 
same  according  to  law,  and  on  March  20, 1880, 
be  sold  tbe  southwest  quarter  of  section  11, 
township  30  south,  range  1  west  to  the  de- 
fendant Henry  Stunkle  for  the  sum  of  $300, 
and  sold  the  southwest  quarter  of  section  10, 
township  30  south,  range  1  west,  in  SumnM 
county,  Kansas,  to  said  F.  E.  Bates  &  Co.,  and 
tbat  afterwards,  on  April  24,  1880,  the  said 
sheriff  of  Sumner  county,  Kansas,  having 
made  his  return  of  said  sales  in  due  form, 
the  court  having  carefully  examined  the  pro- 
ceedings of  said  sheriff  In  making  said  sales, 
confirmed  said  sales,  and  thereupon  an  entry 
was  placed  upon  tbe  journal  in  the  district 
court  of  Sumner  county,  Kansas,  tbat  the 
court  was  satisfied  of  the  legality  of  such  sales, 
and  an  order  was  made  by  the  court  direct- 
ing the  said  sheriff  to  execute  to  said  defendant 
Henry  Stunkle,  and  to  said  F.  E.  Bates  &  Co., 
tbe  pmrcbasers  at  said  sales,  good  and  sufficient 
deeds  for  said  lands  and  tenements,  and  that 
a  short  time  thereafter  the  said  sheriff  of 
Sumner  county,  Kansas,  did  execute  and  de- 
liver to  said  Henry  Stunlde  a  good  and  suffi- 
cient deed  according  to  law  for  the  land  de- 
scribed in  tbe  petition  herein,  to  wit,  the  south- 
west qturter  of  section  11  In  township  30 
south,  range  1  west  in  Sumner  county,  Kansas, 
and  did  execute  and  deliver  to  the  said  F.  E. 
Bates  &  Co.  a  good  and  sufficient  deed,  ac- 
cording to  law,  for  the  southwest  quarter  of 
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section  10,  township  30  south,  range  1  west, 
and  that  the  said  respective  pieces  of  land 
last  described  have  been  at  all  times  of  the 
same  value.  Fourteenth.  That  afterwards,  on 
February  11,  1882,  the  said  plaintiff  herein, 
together  with  his  wife,  fexecutcd  and  deliv- 
ered to  the  defendant  Heury  Stunkle  a  deed, 
which  was  duly  acknowledged  In  due  form 
of  law,  for  forty  (40)  acres  off  of  the  north 
side  of  the  southwest  quarter  of  section  11  In 
township  30  south,  of  range  1  west.  In  Sumner 
county,  Kansas,  and  that  the  same  was  filed 
for  record  In  the  office  of  the  register  of  deeds 
of  Sumner  county,  ICansas,  on  February  13, 
1882.  Fifteenth.  That  on  August  29,  1879, 
John  T.  Holland,  together  with  his  wife, 
Emma  L.  Holland,  executed  and  delivered  to 
said  plaintiff  herein  a  quitclaim  deed  for  the 
southwest  quarter  of  section  11,  township  30 
south,  range  1  west,  in  Sumner  county,  Kan- 
sas, and  that  the  said  James  H.  Holland  has 
had  said  deed  In  his  possession  at  all  times 
since,  and  did  not  file  the  same  for  record 
until  October  4,  1884,  when  the  same  was 
filed  In  the  office  of  the  register  of  deeds  of 
Sumner  county,  Kansas,  for  record,  by  said 
James  H.  Holland.  Sixteenth.  That  the  said 
James  H.  Holland,  together  with  his  wife, 
have  lived  in  the  vicinity  of  the  land  described 
In  the  petition  of  plaintiff  ever  since  1873,  and 
has  passed  and  has  seen  the  land  described 
in  the  petition  herein  almost  every  day  con- 
tinuously and  consecutively  since  said  time. 
Seventeenth.  That  the  said  James  H.  Hol- 
land was  In  the  possession  of  the  land  de- 
scribed In  the  petition  from  the  time  he  ob- 
tained title  tiiereto  from  the  government  un- 
til some  time  In  the  year  1882,  when  the  said 
defendant  herein,  Henry  Stunkle,  demanded 
the  possession  thereof  from  the  said  James  H. 
Holland  by  virtue  of  said  sheriff's  sale,  as 
aforesaid,  and  mortgage  so  given  defendant 
by  plaintiff,  and  thereupon  on  such  demand 
the  said  James  H.  Holland  yielded  possession 
thereof  to  the  defendant  Henry  Stunkle,  and 
surrendered  said  possession  In  pursuance  to 
said  demand  under  said  claim  of  title  by  the 
defendant  Henry  Stunkle;  and  that  the  de- 
fendant Henry  Stunkle  has  been  In  the  pos- 
session of  the  land  described  In  the  petition 
of  plaintiff  ever  since,  and  Is  now  In  posses- 
sion thereof.  Eighteenth.  That  In  the  year 
1883  the  said  defendant  Henry  Stunkle  be- 
gan the  erection  of  a  large  and  valuable  flour- 
ing mill  on  the  south  120  acres  of  the  land 
described  in  the  petition  herein,  and  did  com- 
plete the  same  some  time  In  the  year  1883; 
that  said  Improvements  consisting  of  the  flour- 
ing mill,  waterway,  raceway,  and  water 
wheel  are  now  of  the  reasonable  market  value 
ot  $2,430;  that,  in  addition  thereto,  the  said 
defendant  Henry  Stunkle  has  placed  other 
Improvements  on  said  north  120  acres  afore- 
said, consisting  of  a  couple  of  small  houses 
and  of  a  fence,  which  are  of  the  value  at  this 
time  of  .$296;  that.  In  addition  thereto,  the  said 
Henry  Stunkle  caised  thirty-five  (35)  acres  of 
the  said  120  acres  of  land  to  be  broken  out, 


and  which  at  the  time  it  was  so  done  cost  the 
said  Henry  Stunkle,  and  which  was  its  value, 
the  sum  of  $70;  that  the  said  James  H.  Hol- 
land saw  the  Improvements  being  made  by  the 
said  Henry  Stunkle,  and  made  no  objection 
thereto;  that  said  120  acres,  without  said  im- 
provements as  aforesaid,  is  now  of  the  market 
valne  of  $1,200.  Nineteenth.  That  the  rents 
and  profits  of  the  said  land  received  by  the 
said  Henry  Stunkle  since  he  obtained  posses- 
sion of  said  land  are  of  the  value  of  $500. 
Twentieth.  That  the  said  Henry  Stunkle  has 
paid  the  taxes  upon  said  land  at  all  times 
since  the  sale  so  made  to  him  by  the  sheriff 
of  Sumner  county,  Kansas;  that  on  May  4, 
1881,  the  said  Henry  Stunkle  redeemed  from 
a  tax  sale  for  the  taxes  upon  the  south  120 
acres  of  the  land  described  in  the  petition 
herein  on  the  sale  made  for  the  taxes  of  the 
year  1877  and  the  taxes  of  the  years  1878  and 
1879,  paid  by  the  purchasers  thereunder,  and 
Indorsed  in  said  certificates,  the  sum  of  $110.- 
94,  being  the  cost  of  the  redemption  of  the 
said  land  at  said  time;  that  on  May  4,  1881, 
the  said  Henry  Stunkle  paid  upon  the  south 
120  acres  as  aforesaid,  as  taxes,  the  sum  of 
$17.71;  that  on  December  10,  1882,  the  said 
Henry  Stunkle  paid  as  taxes  upon  the  Uind 
last  described  the  sum  of  $7.51;  that  on  June 
20,  1883,  the  said  Henry  Stunkle  paid  as  taxes 
upon  tlie  hind  last  described  the  sum  of  $7..>1 ; 
that  on  May  23,  1881,  the  said  Heniy  Stunkle 
paid  as  taxes  upon  the  land  last  described  the 
sum  of  $10.51;  that  on  December  20,  1883,  the 
said  Henry  Stunkle  paid  as  taxes  upon  the 
land  last  described  the  sum  of  $7.08;  that  on 
December  8, 1884,  the  said  Henry  Stunkle  paid 
as  taxes  on  the  land  last  above  described  the 
sum  of  $22.92,  and  that  this  was  the  first  year 
In  which  taxes  were  as.sessed  upon  the  said 
flouring  mill;  that  on  June  2,  1885,  the  said 
Henry  Stunkle  paid  as  taxes  upon  the  land  last 
described  the  simi  of  $22.92;  that  on  December 
24,  1885,  the  said  defendant  Henry  Stunkle 
paid  as  taxes  upon  the  land  last  described 
the  sum  of  $18;  thai  on  June  23,  1886,  the 
said  Henry  Stunkle  paid  as  taxes  upon  the 
land  last  described  the  sura  of  $18;  that  on 
December  15,  1886,  the  said  Henry  Stim- 
kle  paid  as  taxes  upon  the  land  last  de- 
scribed the  sum  of  $27.50;  tlmt  on  December 
15,  1887,  the  said  Henry  Stunkle  paid  as  taxes 
on  the  land  last  described  the  sum  of  $28.05: 
that  on  June  8,  1889,  the  said  Henry  Stunkle 
paid  as  taxes  on  the  land  last  described  the 
sum  of  $39.90;  that  on  November  19,  1888.  the 
said  Henry  Stunlde  paid  as  taxes  on  the  land 
last  above  described  the  sum  of  $39.90;  that 
on  December  1,  1880,  the  said  Henry  Stunkle 
paid  as  taxes  on  the  land  last  described  the 
sum  of  $30.60;  that  on  Jime  26,  1800,  the  said 
Heniy  Stunkle  paid  as  taxes  on  the  land 
last  described  the  sum  of  $42.03;  that  on  D*"- 
oember  27,  1890,  the  said  Henry  Stunkle  paid 
as  taxes  on  the  land  last  descrlljed  the  sum  of 
$40.19;  that  on  June  24,  1891,  the  said  Henry 
Stunkle  paid  as  taxes  on  .the  land  last  de- 
scribed the  sum  of  $40.91;  that  on  December 


Digitized  by 


Google 


Ivan.) 


STUNKLE  t).  HOLLAND. 


419 


18, 1891,  the  said  Henry  Stnnkle  paid  as  taxes 
on  the  land  laat  described  the  sum  of  $38.0S; 
that  the  average  annual  taxation  of  said  land 
for  the  five  yearb  prior  to  the  erection  of  the 
iuiproyements  was  $10.03,  and  that  the  total  of 
taxes  on  the  land,  exclusive  of  improvements 
by  defendant,  was  $180.54.  Twenty-First 
That  the  plalntlC,  James  H.  Holland,  has  elect- 
ed and  does  elect  to  accept  and  receive  the 
value  of  said  land  described,  to  wit,  the  south 
120  acres  of  the  southwest  quarter  of  section 
11,  in  township  80  south,  of  range  1  west  of 
the  sixth  P.  M.,  in  Sumner  county,  Kansas, 
and  to  allow  the  defendant  Henry  Stunkle  to 
retain  possession  of  said  land  and  of  all  his 
improvements  thereon,  and  elects  to  take  and 
receive  from  the  said  Henry  Stunkle  the  value 
of  said  land,  as  found  by  the  court,  and  the 
amount  of  rents  and  profits  received  therefrom 
by  the  defendant  Henry  Stunkle,  as  found  by 
the  court,  less  the  amount  of  taxes  paid  by  the 
said  Henry  Stunkle,  as  found  by  the  court, 
and  the  amount  of  the  purchase  price  of  said 
land,  paid  by  the  defendant  Henry  Stunkle, 
with  interest  thereon  as  found  by  the  court." 
From  said  findings  of  fact  the  court  states  the 
following  as  its  conclusions  of  law:  "First 
That  the  district  court  of  Sumner  county, 
Kansas,  did  not  acquire  any  Jurisdiction  of  the 
person  of  John  T.  Holland  by  reason  of  the 
commencement  of  said  suit  and  service  of 
summons  as  hereinbefore  found,  and  that  said 
proceedings  and  said  sheriff's  sale  as  made  in 
ihe  case  of  F.  E.  Bates  &  Co.  asalnst  John  T, 
Holland,  Emma  L.  HoUand,  and  Henry  Stun- 
kle are  Irregular,  and  that  the  sheriff's  deed 
did  not  pass  an  absolute  title  to  the  land  de- 
scribed in  the  petition  of  the  plaintiff  to  the 
said  Hem?  Stunkle.  Second.  That  said  plain- 
tiff herein,  James  H.  Holland,  has  the  legal 
title  to  the  south  120  acres  of  the  southwest 
quai-ter  of  section  11,  in  township  SO  south, 
of  range  1  west,  in  Sumner  county,  Kansas. 
Third.  That  the  said  James  H.  Holland  is  not 
entitled  to  the  possession  of  said  land  unless 
he  repays  and  refunds  to  the  said  Henry 
Stimkle  the  value  of  said  improvements  and 
the  purchase  money  of  $500  at  the  sale  of  said 
land,  with  interest  at  the  rate  of  7  per  cent, 
per  annum  from  the  20th  day  of  March,  1880, 
and  the  taxes  paid  on  said  land  by  the  said 
Henry  Stunkle,  amounting  to  $180.54,  less  the 
value  of  the  rents  and  profits  of  said  land  re- 
ceived by  the  said  Heary  Stimkle,  to  wit,  the 
sum  of  $500;  and  that  the  total  amount  and 
value  of  the  improvements  made  by  said  de- 
fendant on  said  land  at  this  time  is  $2,796, 
and  the  total  amount  of  taxes  which  the  said 
Henry  Stunkle  Is  entitled  to  have  refunded  to 
him  is  $180.54,  and  the  total  amount  of  said 
purchase  price  of  said  land,  with  interest  to 
this  date,  is  $909;  and  the  total  amount  now 
due  to  the  said  Henry  Stunkle,  after  deducting 
the  amount  of  the  rents  and  profits  received 
by  hhn  from  said  land  from  the  said  James 
H.  Holland  before  he  will  be  entitled  to  pos- 
session of  said  land  is  $3,385.54;  and  that  the 


said  plaintiff,  James  H.  Holland,  is  not  entitled 
to  have  possession  ot  said  land  until  he  pays 
to  the  defendant  Henry  Stunkle  said  sum  of 
$3,385.54.  Fourth.  And  that,  the  said  James 
H.  Holland  having  elected  to  take  the  value 
of  the  land  at  this  time  Instead  of  paying  the 
defendant  the  sum  found  to  be  due  him  for 
improvements,  purchase  money,  and  taxes,  the 
court  finds  as  a  further  conclusion  of  law  that 
the  said  James  H.  Holland  is  entitled  to  claim 
and  receive  from  the  defendant  Henry  Stunkle 
the  value  of  said  land,  to  wit,  the  sum  of  $1,- 
200,  and  the  value  of  the  rents  and  profits 
therefrom  received  by  the  defendant,  to  wit, 
$500,  less  the  purchase  price  of  said  land  paid 
by  the  defendant,  with  Interest,  to  wit,  the 
sum  of  $909,  and  the  taxes  paid  by  the  de- 
fendant, to  wit,  the  sum  of  $180.54,  and  is  en- 
titled to  receive  from  the  defendant,  and  Is 
hereby  awarded,  the  amount  of  the  value  of 
said  land  and  said  rents  and  profits,  less  the 
amount  of  said  purchase  price,  with  interest, 
and  said  taxes,  to  wit,  the  sum  of  $610.4C,  and 
that  the  plaintiff  is  entitled  to  recover  all  the 
costs  of  this  action.  That  a  decree  be  entered 
In  this  case  in  conformity  with  the  conclusions 
of  fact  and  conclusions  of  law  as  herein  stat- 
ed. To  each  and  every  one  of  the  conclusions 
of  fact  and  conclusions  of  law  as  stated  by 
the  court  the  said  plaintiff  and  the  said  de- 
fendant except."  Whereupon  judgment  was 
rendered  In  favor  of  the  plaintiff  and  against 
the  defendant  Henry  Stunkle  in  the  sum  of 
$610.46,  to  which  judgment  plaintiff  in  error 
excepts,  and  brings  the  case  here  for  review. 

Stanley  &  Vermilion,  for  plaintiff  In  error. 
W.  W.  Schwlnn,  for  defendant  In  error. 

DENNISON,  J.  (after  stating  the  factsl. 
The  contention  of  the  plaintiff  in  error  is 
that  the  court  erred  In  not  rendering  judg- 
ment for  the  said  plaintiff  in  error  on  the 
findings  of  fact  as  made  by  the  court,  and 
alleging  that  the  judgment  should  have  been 
given  for  the  plaintiff  in  error  Instead  of  the 
defendant  In  error.  The  first  conclusion  of 
law  arrived  at  by  the  court  Is  based  upon 
the  seventh,  eighth,  ninth,  tenth,  and 
eleventh  findings  of  fact,  and  attacks  the  ju- 
risdiction of  the  court  over  the  person  of 
John  T.  Holland  in  the  foreclosure  action  of 
P.  E.  Bates  &  Co.  against  John  T.  Holland 
and  others.  According  to  those  findings,  the 
original  papers  In  said  action  were  lost,  and 
cannot  be  found.  One  of  the  original  pa- 
pers would  be  the  original  process  or  sum- 
mons. The  appearance  docket  shows  that 
a  summons  was  Issued,  and  was  returned 
"Served,"  and  said  notation  of  the  fact  of 
said  service  of  summons  appears  on  said  ap- 
pearance docket  The  question  foi:  us  to 
determine  is,  how  was  it  served?  The  sum- 
mons being  lost;  we  are  unable  to  say  what 
the  return  was.  The  presumption  is  that  It 
was  served  according  to  law.  Now,  what  Is 
there  in  the  findings  to  overthrow  that  pre- 
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sumption?  The  finding  is  tliat  two  or  tliree 
weelcs  prior  to  the  commencement  of  Bald 
action  John  T.  Holland  and  wife,  removed 
from  the  land  described  in  the  petition  of 
plaintiff  to  otlier  land  in  the  vicinity  thereof; 
that  two  or  three  weeks  prior  to  the  com- 
mencement of  said  action  said  John  T.  Hol- 
land went  from  Sumner  county,  Kan.,  to- 
Sedgwick  county,  Kan.,  and,  after  the  com- 
mencement of  said  action,  was  seen  in  Sedg- 
wick county,  Kan.  The  coilrt  also  finds 
'"that  the  deputy  sheriff  of  Sumner  county, 
Kansas,  testified  that  he  left  in  the  posses- 
sion of  certain  persons,  unknown  to  him, 
who  were  then  residing  on  the  premises  de- 
scribed in  the  petition  of  plaintiff,  two  copies 
of  the  summons  issued  in  said  action,  and 
that  be  reported  the  said  facts  of  service  in 
such  manner  to  the  person  who  was  sheriff 
of  Sumner  county,  Kansas,  in  1878."  The 
court  also  finds  that  the  record  in  said  case 
does  show  that  the  said  defendants  John 
T.  Holland  and  Emma  L.  Holland  were  not 
brought  into  court  by  service  by  publication. 
The  court  also  finds  that  there  was  no  evi- 
dence that  the  summons  Was  not  served 
upon  said  John  T.  Holland  in  any  other  man- 
ner nor  at  any  time  after  the  commence- 
ment of  the  action  and  before  the  rendition 
of  the  judgment.  Upon  a  careful  examina- 
tion of  the  findings  of  fact,  we  must  hold 
that  the  first  conclusion  of  law  of  the  court, 
to  wit,  that  the  court  "did  not  acquire  Juris- 
diction of  the  person  of  John  T.  Holland  by 
reason  of  the  commencement  of  the  suit  and 
service  of  summons,"  is  not  warranted  by 
said  findings  of  fact. 

It  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  district 
courts  have  Jurisdiction  to  render  any  Judg- 
ment or  order  which  it  is  shown  they  in 
fact  did  render.  Ail  presumptions  are  in 
favor  of  the  Jurisdiction  of  the  court.  See 
Carey  v.  Reeves,  32  Kan.  723,  5  Pac.  22; 
H6nd  V.  Daniels,  38  Kan.  12,  15  Pac.  911; 
English  V.  Woodman,  40  Kan.  752,  21  Pac. 
283.  Not  only  are  the  presumptions  In  favor 
of  the  Jurisdiction  of  the  court  over  the  per- 
son of  John  T.  Holland,  but  the  appearance 
docket  of  the  district  court  of  Sumner  coun- 
ty, Kan.,  states  that  "a  summons  was  Issued 
out  of  said  court  in  said  action,  and  re- 
turned 'Served,'  and  the  notation  of  the  fact 
of  service  of  said  summons  appears  on  said 
appearance  docket."  To  overthrow  the  prer 
sumption  of  Jurisdiction  and  the  presump- 
tion of  the  legality  of  the  service  by  the 
sheriff,  the  court  finds  that  "two  or  three 
weeks  prior  to  the  commencement  of  the 
action  the  said  John  T.  Holland  went  from 
Sumner,  county  into  Sedgwick  county,  Kan- 
sas, and  after  the  commencement  of  said  ac- 
tion was  seen  in  Sedgwick  county,  Kansas." 
This  was  not  a  finding  that  he  was  not  in 
Sumner  county  at  the  commencement  of  the 
action,  or  that  service  of  summons  was  not 


regularly  made  upon  blm  either  In  said  Sum- 
ner county  or  in  Sedgwick  county,  Kan. 

The  court  also  finds  that  the  deputy  sheriff 
testified  that  be  left  copies  of  the  summons 
in  the  possession  of  the  unknown  persons 
residing  on  the  premises,  and  that  he  report- 
ed said  fact  of  service  in  snch  manner  to 
the  person  who  was  sheriff  of  Sumner  coun- 
ty, Kan.,  in  1878.  This  is  not  a  finding  that 
,the  sheriff  of  Sumner  county,  Kan.,  accept- 
ed the  report  of  the  deputy  as  to  the  alwve 
service,  and  made  his  return  thereon  upon 
such  statement.  There  is  no  attempt  made 
to  show  whether  the  sheriff's  return  recited 
that  the  service  was  made  by  delivering  a 
copy  to  the  defendants  in  person,  or  whether 
it  was  made  by  leaving  a  true  copy  at  their 
usual  place  of  residence.  For  all  that  appears 
to  the  contrary,  the  sheriff  made  a  legal  serv- 
ice of  the  summons,  and  his  return  would 
show  such  service.  The  return  of  the  sher- 
iff upon  original  process  is  a  very  high  class 
of  evidence  tending  to  support  the  truth  of 
snch  return.  The  presumption  is  that  such 
return  was  regular,  and  showed  a  valid  serv- 
ice upon  John  T.  Holland  and  Emma  L.  Hol- 
land. There  is  no  attempt  in  this  action  to 
show  that  such  was  not  the  return  of  the 
sheriff.  There  was  no  attempt  to  show  by 
John  T.  Holland  or  Emma  L.  Holland  that 
they  were  not  regularly  and  legally  served, 
and  the  court  finds  that  there  was  no  testi- 
mony on  the  trial  that  the  summons  was  not 
served  in  any  other  manner  than  as  testified 
to  by  the  deputy  sheriff,  and  that  there  was 
no  testimony  that  the  said  John  T.  Holland 
was  not  served  at  any  time  after  the  com- 
mencement of  the  action  and  before  the  ren- 
dition of  the  Judgment.  The  most  that  can 
be  claimed  for  the  ninth  and  tenth  findings 
of  fact  is,  that  they  raise  a  doubt  as  to 
whether  the  summons  was  served  upon  them 
in  Sumner  county  or  in  Sedgwick  county, 
and  whether  or  not  the  only  service  might 
not  have  been  the  leaving  of  the  two  copies 
by  the  deputy  sheriff  with  the  unknown  per- 
sons residing  upon  the  premises  sought  to 
be  foreclosed.  This  certainly  is  not  suffi- 
cient to  overcome  the  presumption  in  favor 
of  the  Jurisdiction  of  the  court  to  render  the 
Judgment  of  foreclosure,  and  is  not  sufiicient 
to  overcome  the  presumption  of  the  regular- 
ity and  validity  of  the  sherifTs  return,  and 
is  not  sufficient  to  overthrow  the  return  of 
the  sheriff. 

It  is  not  necessary  to  notice  the  other  as- 
signments of  error,  for  the  reason  that  our 
views  upon  the  question  of  Jurisdiction  will 
compel  the  rendition  of  a  Judgment  in  favor 
of  the  plaintiff  in  error.  The  Judgment  of 
the  district  court  is  reversed,  and  the  case 
remanded,  with  instructions  to  render  a 
Judgment  in  favor  of  the  plaintiff  In  error, 
Henry  Stunkle,  and  against  the  defendant  in 
error,  James  H.  Holland,  for  costs.  All  the 
Judges  concurring. 
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CRAIG  rt  «L  T.  CALIFORNIA  VINEYARD 

CO.  et  al,» 
(Supreme  Conrt  of  Oregon.     Oct  19,  1898.) 

EUFSRENCE — EzAmNATIOK  OF  AOCODNTS— FrAUD- 

ULKNT  Transfeks— Rights  OF  Creditors— Cred- 
itors' Bill— DiSTRiBUTiou  OF  Fund— Iiiboi.vb«» 
Corporations— DiTBRSioH  o»  Fdnd«  — Balb— 

BiSCISSION  BT  SbIXER. 

1.  In  a  suit  by  creditors  to  set  aside  a  bill  of 
■ale  executed  07,  and  a  judgment,  rendered 
against,  their  debtor,  a  corporation,  in  favor  of 
defendant  bank,  plaintiffs  alleged  that  the  in- 
debtedness on  which  the  jadgment  was  recov- 
ered was  the  i>ersonal  debt  of  the  manager  of 
said  corixiration  to  the  bank,  and  prayed  that 
said  bank  be  compelled  to  disclose  its  claim, 
whereupon  the  cashier  of  the  bank  submitted-  a 
statement  of  its  account,  which  occupied  26 
printed  pages.  Held,  that  the  court  did  not 
err  in  referring  the  cause,  without  the  consent 
of  the  parties;  a  reference  being  authorized  by 
Hill's  Ann.  Laws,  S  897,  as  amended  by  Act 
Feb.  20,  1893  (Laws  1893,  p.  26),  in  causes  in- 
Tolring  long  and  complicated  accounts. 

2.  W:,  who  owed  defendant  .bank  $20,000, 
formed  a  corporation  for  the  purpose  of  carry- 
ing on  the  same  business  in  which  he  was  .then 
engaged,  and  transferred  to  it  all  his  stock  in 
trade,  receiving  in  exchange  therefor  shares  of 
corporate  stock.  The  bank  made  no  objection 
to  such  transfer,  and  afterwards  recognized  the 
corporation  by  loaning  it  530,000.  Thereafter 
L.,  the  president  of  the  bank,  induced  the  cor- 
poration to  execute  its  notes  for  W.'s  private 
debt  to  the  bank;  and  while  the  corporation  was 
insolvent,  and  its  Insolvency  known  to  L.,  in- 
terest to  the  amount  of  $1,100  was  collected  on 
snid  notes  before  they  were  surrendered,  and 
W.'s  personal  note  given  in  lieu  thereof.  'The 
l>ank,  instead  uf  crediting  this  interest  on  its 
bona  6de  claim  against  the  corporation  for  the 
$30,000  loaned  thereto,  applied  it  to  W.'s  debt, 
took  a  bill  of  sale  of  a  portion  of  the  corporate 
property,  and  thereafter  caused  the  property  to 
be  attached,  and  obtained  judgment  by  default 
for  the  amount  demanded,  including  the  false 
claim  for  Sl,100.  Hdd,  that  the  attachment 
and  the  bill  of  sale,  which  were  parts  of  the 
same  transaction,  were  fraudulent  as  against 
subsequent  attaching  creditors  of  the  corpora- 
tion. 

3.  Where  an  attachment  is  held  void  as  to 
subsequent  attaching  creditors,  who  have  pooled 
their  claims  and  joined  in  a  common  suit  for 
their  mutual  benefit,  the  court  may  distribute 
the  fund  among  them  pro  rata,  instead  of  in  the 
order  of  the  lien  of  their  respective  attachments. 

4.  Where  a  bank  accepts,  from  a  corporation 
which  it  knows  to  be  insolvent,  money  due  the 
bank  on  the  private  debt  of  the  manager  of  the 
corporation,  equity  will  follow  the  corporate  as- 
sets so  diverted,  and,  upon  their  recovery,  will 
apply  them  to  the  payment  of  corporate  cred- 
itors according  to  their  respective  priorities. 

6.  Where  an  insolvent  corporation  orders  large 
quantities  of  goods  in  anticipation  of  its  failure, 
for  the  purpose  of  surrendering  them  to  a  pre- 
ferred creditor,  and  such  goods  are  thereafter 
fraudulently  attached  by  such  creditor,  the  own- 
ers of  the  property,  pending  an  action  by  them 
to  set  aside  the  attachment,  may  rescind  the 
sales,  and  bring  replevin  against  the  receiver  to 
recover  possession  of  their  respective  goods. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Steams,  Judge. 

Bill  by  C.  fl.  Craig  and  others  against  the 
California  Vineyard  Company  and  others  to 
enjoin  a  sale  on  execution,  for  the  appoint- 
ment of  a  receiver,  and  for  other  relief. 
There  was  a  decree  for  plaintiffs,  from 
nhlch  defendants  appeaL    Modified. 

1  Rehearing  denied. 


This  la  a  suit  to  set  aside  a  bill  of  sale 
executed  by,  and  a  judgment  rendered 
against,  the  California  Vineyard  Company, 
a  corporation,  to  enjoin  the  sale  of  its  prop- 
erty under  an  execution  Issued  upon  said 
judgment,  and  for  the  appointment  of  a  re- 
ceiver. The  material  facts  are:  That  about 
July  1,  1891,' the  defendant  James  Wolfsohu, 
under  the  name  of  the  California  Vineyard 
Company,  opened  a  liquor  store  at  Portland; 
but,  having  no  means  wherewith  to  carry 
on  the  business,  the  defendant  the  Mer- 
chants' National  Bank,  of  which  the  defend- 
ant Julius  Loewenberg  was  president,  ad- 
vanced money  therefor,  which  on  October 
4,  1892,  amounted  to  and  was  evidenced  by 
Wolfsohn's  promissory  note  of  920,000,  and 
Loewenberg  also  loaned  him  92,250.  That 
prior  to  January  1,  1893,  one  Louis  Kubn 
loaned  him  910,610.85  more,  and  on  that  day 
the  California  Vineyard  Company,  having 
been  -  duly  incorporated,  commenced  busi- 
ness as  a  wholesale  dealer  in  wines  and  liq- 
uors, with  a  capital  stock  of  9100,000,  di- 
vided Into  1,000  shares  of  the  par  value  of 
9100  each,  of  which  Wolfsohn  subscribed 
for  249,  Kuhn  250,  and  one  W.  L.  Boise  1 
share.  That,  when  the  company  Incorporat- 
ed, Wolfsohn,  having  prepared  a  trial  bal- 
ance, showing  his  assets  to  be  931,691.80, 
and  liabilities  917.691.80,  transferred  to  the 
corporation  all  the  goods  and  property  of  his 
former  business,  subject  to  the  payment  of 
his  debts  for  such  goods;  and  Kuhn,  from 
the  amount  so  loaned  by  him,  was  credited 
with  97,000  on  account  of  his  subscription  to 
the  capital  stock,  and  Wolfsohn  obtained 
credit  on  bis  subscription  thereto  for  a  like 
amount  on  account  of  the  said  transfer  to 
the  corporation.  That  on  February  28,  1893, 
Louis  Kuhn  died,  testate,  and  Louise  Kuhn, 
his  widow,  having  been  appointed  executrix 
of  his  last  will  and  testament,  duly  quali- 
fied as  such,  and  entered  upon  the  discharge 
of  her  trust.  That  on  February  28,  1893, 
the  California  Vineyard  Company  executed 
to  the  Iijerchants'  National  Bank  its  promis- 
sory note  for  925,000,  payable  In  90  days, 
with  interest  after  maturity,  and  on  March 
Ist  of  that  year  obtained  a  credit  therefor 
of  924,500,  of  which  914,563.11  was  applied 
In  discharging  overdrafts.  That  on  May  23, 
1893,  Wolfsohn,  having  paid  from  the  assets 
of  the  corporation  9250  on  account  of  the 
money  loaned  by  Kuhn,  executed  to  Louise 
Kuhn  his  three  promissory  notes,  amount- 
ing to  910,360.85,  payable  In  six,  nine,  and 
twelve  months;  and,  in  consideration  there- 
for, the  executrix  assigned  to  him  the  shares 
of  stock  of  said  corporation  subscribed  by 
Kuhn,  but  held  the  certificates  thereof  as 
collateral  security  tor  the  payment  of  said 
notes.  The  Merchants'  National  Bank,  on 
June  28,  1893,  loaned  to  the  corporation  95,- 
000,  taking  its  note  therefor;  and  on  Sep- 
tember 13^  of  that  year  this  note  and  the 
one  for  925,000  were  taken  ap,  and  anotb 
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er  for  ^30,000  was  executed  by  the  corpora- 
tion In  lieu  thereof.  At  tbe  same  time,  upon 
tile  advice  and  request  of  Loewenberg,  It  ex- 
ecuted tlie  following  notes:  To  the  Mer- 
chants' Xational  Bank,  $20,000,  on  account 
.of  Wolfsobn's  said  note  of  October  4,  1892; 
to  Loewenberg,  $2,250,  on  account  of  money 
loaned  by  hinj  to  Wolfsohn;  and  to  liOuiRe 
Kuhn,  $10,300.85,  on  account  of  Wolfsohns 
notes  to  her,— each  of  which  was  made  pay- 
able on  demand,  with  8  per  cent.  Interest 
from  that  date,  but  the  note  to  Mrs.  Kuhu 
was  deposited  with  Loewenberg,  to  prevent 
her  from  maintaining  an  action  thereon  and 
attaching  the  property  of  the  corporation; 
and,  as  a  consideration  for  the  execution  of 
said  notes,  Wolfsohn  gave  the  corporation 
his  promissory  note  for  $32,610.85,  the 
amount  of  the  notes  so  executed  by  It.  On 
February  12,  1894,  the  note  of  $20,000  was 
taken  up,  and  notes  of  $8,000  and  $12,000 
were  executed  by  the  corporation  in  lieu 
thereof,  the  interest  thereon  to  that  date, 
amounting  to  $066.65,  having  been  fully 
paid.  On  March  12,  1894,  while  being  hard 
pressed  by  its  creditors,  and  unable  to  se- 
cure any  further  advances  from  the  bank, 
the  corporation  Instituted  a  branch  house  at 
Tacoma,  Wash.,  and  ordered  from  Eastern 
dealers,  and  shipped  from  its  Portland  store, 
to  the  branch  house,  goods  of  the  value  of 
$14,503.  On  February  22,  1894,  the  cor- 
poration paid  $320,  interest  on  the  $12,C00 
note  to  June  12th  of  that  year,  and  on  May 
24th  $120,  Interest  on  the  $8,000  note,  mak- 
ing $1,106.65  paid  out  of  the  assets  of  the 
corporation  to  the  bank  on  account  of  Wolf- 
sohn's  private  debt,  and,  on  the  date  last 
mentioned,  paid  Loewenberg  $113.50  more, 
as  Interest  on  the  $2,250  note  from  Septem- 
.ber  13,  1893,  to  May  1,  1894.  It  also  paid 
Mrs.  Kuhu,  as  interest  on  her  notes  for 
$10,300.85,  eight  monthly  installments  of 
$69.17  each,  amounting  to  $552.50;  and,  up- 
on Loewenberg's  advice  and  at  his  request, 
it  paid  money  and  delivered  Invoices  of 
goods  to  Mrs.  Kuhn  in  payment  of^  Wolf- 
sobn's debt,  amounting  to  $7,262.83,  'hereby 
taking  up  two  of  bis  notes,  and  having  a 
credit  Indorsed  in  the  third,  and  making  the 
total  amount  of  the  assets  of  tbe  corpora- 
tion thus  diverted  $9,035.54.  On  May  24. 
1894,  the  corporation  discounted  to  the  said 
liank  certain  notes  executed  to  It,  amount- 
ing to  $907.22,  to  which  Wolfsohn  added  bis 
note  for  $32,610.85,  and  thus  secured  an  ap- 
parent cash  credit  for  the  corporation  of 
$33,518.07  upoti  the  books  of  the  bank, 
against  which  It  drew  a  check  in  favor  of 
tbe  bank  for  $20,120  in  payment  of  Its  said 
notes  for  $12,000  and  $8,000,  and  another 
for  $2,900,  which  was  credited  on  tbe  $30,- 
000  note,  the  balance  of  the  credit  having 
been  applied  on  an  overdraft  of  tbe  corpora- 
tion. On  May  31,  1894,  It  executed  a  bill  of 
sale  of  its  stock  of  goods  at  Tacoma  to  the 
bank,  whose  agent  took  possession  of  tbe 


same,  and  filed  the  bill  of  sale  for  record: 
and,  in  consideration  of  the  transfer,  the 
bank  paid  $592.25  on  account'  of  some  ex- 
penses in  the  management  of  the  branch 
house,  and  indorsed  a  credit  of  $10,000  on 
said  note  for  $30,000,  and  on  tbe  next  day 
commenced  an  action  in  the  circuit  court  of 
Multnomah  county  against  the  California 
Vineyard  Company  to  recover  $17,200,  as  the 
balance  due  thereon,  and  for  $1,750,  attor- 
ney's fees;  and,  having  duly  sued  out  a 
writ  of  attachment,  tbe  defendant  Penum- 
bra Kelly,  as  sherift  of  said  county,  In  pur- 
suance thereof,  attached  all  tbe  goods  of 
the  corporation  in  its  store  at  Portland. 
Thereafter  actions  were  commenced  In  said 
court  against  the  California  Vineyard  Com- 
pany by  tbe  plaintiffs  in  this  suit,  as  fol- 
lows: By  C.  W.  Craig  &  Co.,  for  $1,351.60; 
Her  &  Co.,  $2,087.64;  Elsen  Vineyard  Com- 
pany, $1,285.93;  William  Wolf  &  Co.,  $2,- 
664.05;  ,  Siedeman,  Lachman  &  Co.,  $566.70; 
S.  Lachman  &  Co.,  $3,087.16;  H.  H.  Veuve, 
$776.03;  C.H.  Arnold,  $765.78;  M.De  Grous- 
seau,  $1,420.70;  and  L.  Jaeobi,  $986.  And, 
having  sued  out  writs  of  attachment,  the 
goods  of  the  corporation  at  Portland  were 
also  attached  in  these  actions.  Tbe  Mer- 
char's'  National  Bank  obtained  Judgment 
by  default  for  the  amount  demanded,  and 
an  order  for  the  sale  of  the  attached  prop- 
erty; and,  an  execution  being  Issued  there- 
on, the  sherift  advertised  the  same  for  sale 
on  June  25,  1894,  on  which  day  the  plain- 
tiffs herein,  having  obtained  Judgments  In 
their  respective  actions  and  orders  for  the 
sale  of  said  goods,  and  executions  Issued 
thereon  having  been  returned  nulla  bona, 
commenced  this  suit,  on  behalf  of  them- 
selves and  all  other  creditors  of  the  Cali- 
fornia Vineyard  Company  who  might  desire 
to  Join  with  them  and  pay  their  pro  rata 
share  of  the  expenses  thereof,  alleging  that 
the  defendants  James  Wolfsohn,  manager  of 
the  company,  and  Julius  Loewenberg,  presi- 
dent of  the  Merchants'  National  Bank,  en- 
tered Into  a  conspiracy  to  hinder,  delay,  and 
defraud  the  creditors  of  said  corporation.  In 
pursuance  of  which  tbe  bank  unlawfully  ab- 
sorbed all  its  assets,  and  that  tbe  Califor- 
nia Vineyard  Company,  at  tbe  time  said 
bill  of  sale  was  executed,  was,  and  for  a 
long  time  prior  thereto  bad  been,  hopelessly 
insolvent,  which  fact  was  well  known  by 
Wolfsohn,  Loewenberg,  and  the  other  offi- 
cers of  the  bank,  and  pray  for  the  relief 
hereinbefore  stated.  The  court  granted  a 
temporary  injunction,  restraining  the  sher- 
iff from  selling  said  goods,  and  appointed 
a  receiver,  who  took  i>os8ession  of  the  at- 
tached property,  and  also  of  tbe  stock  of 
goods  which  had  been  shipped  to  Portland 
from  Tacoma,  and,  by  order  of  the  court, 
sold  most  of  them.  The  issues  having  been 
Joined,  the  cause  was,  without  the  written 
consent  of  the  parties,  referred  to  John  Cat- 
lin,  Esq.,  with  directions  to  take  and  teoort 
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the  evidence,  with  his  findings  of  fact  and 
law  therefrom.  Thereafter  actions  were,  by 
consent  of  the  court,  brought  against  the 
receiver  for  the  recovery  of  certain  portions 
of  the  property  so  held  by  him,  to  wit:  By 
Cook  &  Burnlieim  Company,  to  recover  the  pos- 
session of  15  barrels  of  whisky,  valued  at 
91.419.58;  I.  De  Turk,  3  barrels  and  6  half 
barrels  of  brandy,  of  the  value  of  $579.45; 
Kohler  &  Frohllng,  certain  wines,  valued  at 
$1,571.58;  and  A.  Dausseau,  3  bales  of  corks, 
of  the  value  of  ?357,— and  the  several  is- 
sues embraced  therein  submitted  for  deter- 
mination in  this  suit,  by  stipulation  of  par- 
ties. The  referee  having  found  for  the 
plaintiffs  in  the  replevin  actions  and  for  the 
plalntlfts  in  this  suit,  the  court  in  the  main 
affirmed  his  report,  and  decreed:  (1)  That 
the  judgment  rendered  in  favor  of,  and  the 
bill  of  sale  executed  to,  the  Merchants'  Na- 
tional Bank,  so  far  as  the  plaintiffs  are  con- 
cerned, be  set  aside.  (2)  That  there  be  paid 
to  the  plaintiffs  in  the  replevin  actions,  from 
the  money  arising  from  the  sale  of  the 
goods,  and  deposited  with 'the  clerk  by  the 
receiver,  the  following  amounts,  to  wit:  To 
the  Cook  &  Burnhelm  Company,  $1,050;  I. 
De  Turk,  $400;  Kohler  &  Frohllng,  $806.03; 
and  the  firm  last  named  was  also  awarded 
the  i)08se88ion  of  two  barrels  of  Zinfandel, 
two  barrels  of  Burgundy,  and  one  barrel  of 
Reisling  wine;  and  A.  Dausseau  was  award- 
ed the  possession  of  three  bales  of  corks, — 
the  goods  so  awarded  to  these  parties  not 
having  been  sold  by  the  receiver.  (3)  That 
the  remainder  of  the  prtceeds  of  such  sale 
be  applied  to  the  satisfaction  of  the  .several 
Judgments  obtained  by  the  plaintiffs  in  this 
suit,  but,  if  insufllcient  for  that  purpose, 
then  to  be  applied  thereon  pro  rata.  (4)  That 
the  California  Vineyard  Company  recover  of 
the  defendant  Julius  Loewenberg  the  sum 
of  $363.50.  (5)  That  the  injunction  be  made 
perpetual.  (G)  That,  should  any  moneys  re- 
main after  the  application  of  the  proceeds 
of  such  sale  as  hereinbefore  decreed,  the 
same  to  be  paid  to  the  Merchants'  National 
Bank.  (7)  And  that  the  plaintiffs  Recover 
of  the  defendants  the  Merchants'  National 
Bank,  Julius  Loewenberg,  and  James  Wolf- 
sohu  their  costs  and  disbursements,  other 
than  the  expenses  of  the  receiver.  From 
which  decree  the  defendants  the  Merchants' 
National  Bank,  Julius  Loewenberg,  and  Pen- 
umbra Kelly  appeal. 

J.  M.  Gearin  and  J.  W.  Whalley,  for  appel- 
lants. Jos.  N.  Teal,  Jos.  Simon,  and  J.  M. 
Bower,  for  respondents. 

MOOBE,  C.  J.  (after  stating  the  fttcts).  It 
is  contended  by  counsel  for  the  defendants 
that  this  suit  does  not  involve  the  examina- 
tion of  loDg  or  complicated  accounts,  and,  the 
parties  not  having  consented  thereto  in  writ- 
ing, the  court  erred  in  referring  the  cause,  and 
that  the  decree  should  therefore  be  reversed, 
and  the  cause  remanded  for  trial  by  the  court. 


The  power  of  th'e  circuit  court  of  Multnomah 
county  to  refer  an  issue  of  fact  in  a  suit  in 
equity  to  a  referee  for  trial  Is  limited  to  causes 
Involving  the  examination  of  long  and  compli- 
cated accounts.  Hill's  Ann.  Laws  Or.  S  397, 
as  amended  by  an  act  of  the  legislative  as- 
sembly approved  Februaiy  20,  1893  (Laws 
1893,  p.  26).  The  plahitlffs,  having  aUeged 
in  their  amended  complaint  that  the  indebted- 
ness claimed  by  the  Merchants'  National  Bank 
against  the  California  Vineyard  Company 
was  the  personal  debt  of  the  defendant  James 
Wolfsohn,  prayed  that  the  bank,  its  otBc^rs 
and  agents,  be  compelled  to  disclose  the  true 
character  of  its  pretended  claim  against  said 
corporation.  In  response  to  which  the  cashier 
of  the  bank  prepared  and  submitted  to  the 
plaintiffs  a  statement  of  its  account,  forming 
the  consideration  for  its  note  of  $30,000,  which 
is  printed  in  and  occupies  26  pages  of  the  ap- 
pellants' brtef.  The  court  evidently  enter- 
tained the  opinion  that  this  aocotmt  was  suffi- 
ciently long  and  complicated  to  bring  the  suit 
within  the  excepted  cases  In  which  a  refer- 
ence Is  authorized  by  statute,  and  we  see  no 
reason  to  doubt  the  correctness  of  its  action  in 
referring  the  cause  under  the  circumstances. 
Section  815,  Hill's  Ann.  Laws  Or.,  as  amend- 
ed by  an  act  of  the  legislative  assembly  ap- 
proved February  20,  1893  (Laws  1893,  p.  26), 
deprives  the  trial  courts  of  the  power  they  pos- 
sessed under  the  former  act  to  refer  an  issue  of 
fact  In  a  suit  in  equity  to  a  referee,  with  direc- 
tion to  report  the  conclusions  of  fact  and  law 
as  found  by  him.  The  manifest  object  of  tltls 
amendment  is  to  compel  a  trial  by  the  court 
of  the  issues  of  fact  and  law  in  equity  cases, 
to  the  end  that  it  may  observe  and  note  the 
appearance  of  the  witnesses,  and  their  man- 
ner of  testifying,  thereby  materially  aiding 
the  court  in  weighing  the  evidence,  and  reach- 
ing a  correct  conclusion  therefrom;  and,  when 
it  becomes  necessary  to  refer  an  issue  of  fact 
to  a  referee  in  an  equity  case,  it  is  incumbent 
upon  the  court  to  reach  Its  conclusions  of  tact 
and  law  from  the  evidence  reported,  unlnfiu- 
enced  by  any  opinion  of  the  referee  thereon. 
The  evidence  is  all  before  us,  ana  tne  issued 
are  here  for  trial  de  novo',  so  that  there  can 
be  no  good  reason  for  reversing  the  decree,  and 
remanding  the  cause  for  trial  by  the  court 
without  a  reference,  presuming,  as  we  must, 
that  the  trial  court  reviewed  the  evidence,  and 
reached  its  conclusions  th««from;  but,  as  it 
did  not  see  the  witnesses.  It  could  not  note 
their  manner  of  testifying,  and  hence  had  no 
advantages  in  reaching  its  conclusions  supe- 
rior to  this  court;  and,  this  being  so,  a  careful 
examination  of  the  evidence  becomes  neces- 
sary. 

2.  The  decree  complained  of  proceeds  upon 
the  theory  that  the  defendants  Wolfsohn  and 
Loewenberg  were  guilty  of  such  acts  of  actual 
fraud  In  their  dealings  with  the  California 
Vineyard  Company  and  its  assets  as  to  render 
void,  as  to  the  plaintiffs,  the  bill  of  sale  exe- 
cuted to,  and  the  Judgment  obtained  by,  the 
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Merchants'  National  Bank.  After  carefully 
reviewing  the  evidence  relied  upon,  we  think 
the  aUegations  of  fraud  have  been  established. 
It  appears  that  Loewenberg  conceived  the  idea 
that  the  California  Yioeyard  Company  should 
assume  and  pay  Wolfsohu's  debts,  and  ui>on 
his  request  the  coiporatlon,  on  September  13, 
1S93,  executed  its  notes  for  that  purpose,  and 
the  banli  thereafter  collected  interest  thereon 
until  May  22,  1804,  when  they  were  sur- 
icmlered,  and  Wolfsohn's  note  given  in  lieu 
thereof;  but  this  exchange  of  the  evidence  of 
Indebtedness  did  not  place  the  corporation  In 
Btatu  quo,  because  the  amount  of  interest  col- 
lected on  Wolfsohn's  debt  was  not  credited 
upon  the  ^0,000  which  was  due  from  the 
California  Vineyard  Company  to  the  Mer- 
chants' National  Bank.  Loewenberg  was  a 
brother-in-law  of  Louis  Kuhu,  and,  upon  the 
death  of  the  latter,  his  widow,  bedng  anxious 
to  ascertain  the  condition  of  her  deceased '  hus- 
band's estate,  applied  to  and  obtained  from 
Wolfsohn  a  statement  of  the  assets  and  lia- 
bilities of  the  company;  and  Loewenberg, 
learning  she  had  obtained  such  information, 
became  offended  thereat,  and  told,  her,  if  the 
condition  of  the  corporation  became  known,  its 
creditors  would  close  out  the  business,  and 
neither  she  nor  the  bank  would  obtain  any- 
thing, but  that,  if  the  management  of  her 
business'  were  Intrusted  to  him.  he  would  be 
able  to  secure  the  payment  of  both  claims. 
Mrs.  Kuhn  testifies  that  Loewenberg  promised 
to  look  after  her  interests,  and  to  see  that  her 
claim  was  protected;  but  he,  testifying  upon 
this  subject,  says:  "All  I  would  say  was,  I 
would  look  out  for  her  interests  as  I  had  my 
own.  And  I  did  better;  as  she  got,  I  believe 
some  $7,800  worth  of  stuff,  and  I  haven't  any- 
thing for  ray  indebtedness.  He  owes  me  $2,- 
250.  I  am  a  creditor  of  the  California  Vine- 
yard Company  to  that  amount"  The  bank 
would  probably  not  be  bound  by  Loewenberg's 
management  of  Mrs.  Kuhn's  claim  against 
Wolfsohn,  and  the  fact  is  noted  only  to  show 
Loewenberg's  method  of  securing  the  payment 
of  Wolfsohn's  debts,  at  the  expense  of  the 
California  Vineyard  Company.  In  this  con- 
nection another  circumstance  may  be  cited 
ttiat  tends  to  show  the  relation  existing  be- 
tween Wolfsohn  and  Loewenberg.  About  two 
weeks  before  the  goods  were  attached,  Wolf- 
sohn sent  from  the  store  of  the  corporation  to 
I.«ewenberg's  house  a  quantity  of  goods,  which 
the  witness  H.  S.  Tulley,  an  employe  In  the 
store,  says  consisted  mostly  of  imported  goods, 
ales,  and  French  wines;  and  J.  A.  Love,  the 
drayman  who  delivered  the  same,  testifies  tiiat 
he  took  a  receipt  for  them  in  the  delivery  book 
of  the  corporation,  and  that  they  consisted  of 
two  barrels  of  what  he  supposed  to  be  ginger 
ale,  and  ten  or  twelve  cases  of  mineral  water. 
The  delivery  book  of  the  corporation,  being  of- 
fered In  evidence,  discloses  that  three  pages 
had  been  torn  thet'efi-om,  containing  the  dates 
from  April  0  to  May  14,  1894.  Wolfsohn  tes- 
tifies that  the  value  of  the  goods  so  delivered 


was  about  ^200  or  $300,  more  or  less,  and  that 
he  was  to  receive  a  credit  therefor  on  his  note 
to  Loewenberg  of  $2,250;  but  the  books  of  the 
corporation  contain  no  entry  of  any  sales  of 
goods  to  Loewenberg  between  these  dates. 
Wolfsohn,  on  January  1, 1893,  prepared  a  trial 
balance,  showing  that  the  assets  of  the  corpo- 
ration exceeded  its  liabilities  by  $14,000,  but 
furnished  to  the  commercial  agencies  of  Brad- 
street,  Pickens,  Fulton  &  Co.,  and  R.  G.  Dun 
&  Co.  what  purported  to  be  copies  thereof,  in 
which  the  excess  was  falsely  represented  to 
be  $50,000.  From  January  1  to  June  1,  1893, 
the  California  Vineyard  Company  purchased 
goods  of  the  value  of  $10,339.96,  while  for  the 
same  peHod  in  1S94  the  purchases  amounted  to 
$19,975.83,  nearly  all  of  which  were  made  dur- 
ing the  months  of  'March,  April,  and  May. 
About  March  29,  1894,  Charles  M.  Morgan, 
representing  Bradstreet's  Commercial  Agency, 
called  upon  Loewenberg,  informing  him  that 
the  California  Vineyard  Company  had  been 
giving  large  orders  for  goods  to  Eastern 
houses,  thereby  creating  a  suspicion,  and  asked 
him  if  he  thou^t  tibe  orders  were  given  with 
any  Intention  of  securing  a  large  -  stock  of 
goods  with  a  view  to  a  failure  by  the  com- 
oany,  to  which  Loewenberg  replied  "that  he 
believed  Wolfsolm  was  honest;  that  he  would 
not  gather  a  stock  of  goods  for  the  purpose  of 
having  it  on  hand  that  he  might  fail;  that  be 
did  not  know  how  much  the  company  owed; 
that  they  owed  the  bank  some,  but  he  would 
not  care  to  state  how  much;  and  that  he  be- 
lieved the  company  was  good  and  responsible." 
At  the  time  this  representation  was  made  to 
the  agent,  the  company  owed  about  $50,000, 
while  its  assets  were  valued  at  about  $37,000. 
Loewenberg  then  knew  that  the  officers  of  the 
bank  Intended  to  take  a  bill  of  sale  of  the  Ta- 
coma  stock,  and  In  all  probability  knew  the 
goods  in  Portland  were  to  be  attached,  for 
he  testifies  "that  the  cashier  and  directors, 
about  two  weeks  pi;evious  to  the  attachment, 
insisted  upon  some  action  being  taken  against 
Wolfsohn  and  the  Califorula  Vineyard  Com- 
pany; that  the  first  step  taken  was  to  pur- 
chase all  the  bills  receivable;  that  the  bill  of 
sale  was  made  because  Wolfsolm  was  pressed 
by  the  bank  for  payment  or  security,  and  he 
agreed  to  give  the  bill  of  sale  of  the  Tacoma 
stock,  which  he  did;  that  the  purchases  of 
the  bills  and  the  stock  were  made  one  right 
after  the  other,  and  after  this  was  done  the 
bank  attached."  The  bills  receivable,  to 
which  Loewenberg  referred,  were  discounted 
by  the  bank  May  22,  1894;  and  it  Is  evident 
this  was  the  date  at  which  the  bank  adopted 
the  course  It  pursued,  although  the  bill  of  sale 
is  dated  May  31,  1894.  Loewenberg  knew  the 
company  bad  been  losing  money,  that  the  bank 
would  make  no  further  advances  to  It,  and 
that  it  was  pressed  by  other  creditors  for  pay- 
ment of  their  demands;  and  he  must  also 
have  known  that  it  was  insolvent,— In  view  of 
which  it  seems  difficult  to  explain  his  state- 
ment to  Morgan,  "that  he  believed  tlie  corn- 
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pany  was  good  and  responsible,"  upon  any 
other  hypotbeeis  than  that  It  was  made  to  de- 
lay other  creditors  of  the  company  until  the 
bank  could  absorb  all  Its  property.  But  it 
may  be  claimed,  and  with  good  reason,  that 
lioewenberg  owed  no  duty  to  Morgan,  or  to 
the  commercial  agency  which  he  represented, 
that  compelled  him  to  disclose  the  financial 
condition  of  the  company,  in  view  of  which 
fact  he  might  have  declined  instead  of  express- 
ing a  false  opinion  thereon. 

There  are. in  the  record  many  other  facts 
and  circumstances  Vending  to  show  a  con- 
spiracy existing  between  Wolfsohn  and 
Loewenberg,  but  we  deem  the  illustrations 
given  sufflelent  to  show  that  Loewenberg  In- 
tended to  absorb  the  assets  of  the  company 
in  the  payment  of  Its  own  and  Wolfsohn's 
debts  to  the  baulc;  for,  being  willing  to  apply 
its  property  to  the  payment  of  Wolfsohn's  In- 
debtedness to  himself  and  Mrs.  Kuhn,  It  Is 
not  assuming  too  much  to  say  that  he  was 
also  willing  and  intended  to  make  a  similar 
disposition  of  the  assets  of  the  company  to 
the  payment  oi  Wolfsohn's  debt  to  the  bank, 
and,  being  its  president,  the  latter  should  be 
bound  by  his  act  The  bank  collected  from 
the  corporation  ?1,10C.65,  as  Interest  on  Wolf- 
sohn's private  debts,  and  to  this  extent,  at 
least,  its  other  creditors  were  Injured.  It  is 
true,  the  bank,  prior  to  the  incorporation  of 
the  company,  loaned  Wolfsohn  $20,000,  which 
presumedly  went  into  his  business,  and  help- 
ed to  swell  the  assets  he  transferred  to  the 
company  when  it  was  Incorporated;  but  the 
agents  of  the  bank  knew  of  the  incorpora- 
tion, and  thereafter '  loaned  to  it  $30,000, 
thereby  recognizing  its  legal  existence.  If 
the  bank,  knowing  Wolfsohn  intended  to  in- 
corporate a  company  and  to  transfer  to  It 
the  assets  of  his  business,  made  no  objec- 
tions thereto,  such  acquiescence  ought  to  be 
construed  as  an  admission  of  its  ratification 
of  the  course  adopted,  and  that  ft  relied  upon 
Wolfsohn  personally  for  the  payment  of  his 
debt,  and  upon  its  ability  to  satisfy  any  Judg- 
ment it  mljrht  obtain  against  him  by  a  sale  of 
the  stock  in  the  corporation  received  by  him 
for  the  property  so  transferred.  It  must  be 
conceded,  however,  that.  If  the  company  had 
i)een  incorporated  by  Wolfsohn  to  defraud 
the  bank,  the  latter  would  not  have  been 
bound  by  the  transfer  of  his  property,  and 
could,  in  equity,  have  followed  it,  and  applied 
the  proceeds  thereof  to  the  satisfaction  of  Its 
debt  (Bennett  v.  Minott,  28  Or.  339.  39  Pac. 
fKYt.  and  44  Pac.  288);  but  the  friendly  re- 
lations existing  between  Wolfsohn  and  Loew- 
oDberg  preclude  any  inference. of  fraud,  so 
far  as  the  bank  is  concerned,  from  such 
transfer.  The  business  conducted  by  Wolf- 
sohn being  imder  his  sole  control  when  the 
bank  loaned  him  the  $20,000,  no  equitable 
trust  attached  to  his  property;  and,  the  com- 
pany not  having  been  Incorporated  for  the 
I'ui-pose  of  hindering,  delaying,  or  defraud- 
ing the  bank,  It  had  no  equitable  Interest  In 
the  assets  of  the  corporation  by  reason  of 


the  transfer  of  Wolfsohn's  property,  and  Its 
remedy  for  the  collection  of  the  $20,000  and 
interest  thereon  was  against  Wolfsohn's  In- 
dividual property,  Including  his  stock  In  the 
corporation  received  as  an  equivalent  for  the 
property  so  transferred. 

The  payment  to  the  bank  of  interest  on 
Wolfsohn's  private  debt  was  an  application 
of  the  property  of  the  corporation,  which  In- 
ured to  the  benefit  of  Wolfsohn,  its  stockhold- 
er, director,  and  manager;  and  the  corpora- 
tion being  Insolvent  at  the  time  such  Interest 
was  collected,  and  the  oificers  pf  the  bank 
having  knowledge  thereof,  a  court  of  equity 
will  follow  the  company's  assets  so  diverted, 
and,  upon  their  recovery,  apply  them  to  the 
payment  of  its  creditors,  according  to  their 
respective  priorities.  Thomp.  Corp.  |  6527. 
It  must  be  admitted  that  the  bank  had  a  bona 
-fide  claim  of  $30,000  against  the  California 
Vineyard  Company,  but  it  Intentionally  omit- 
ted to  credit  a  payment  thereon  of  $1,106.65 
(the  amount  collected  on  Wolfsohn's  debt), 
caused  the  property  of  the  company  to  be 
attached,  and  took  Judgment  for  the  amount 
demanded,  including  the  false  claim  of  $1,- 
106.65,  and  obtained  an  order  for  the  sale  of 
the  attached  goods;  and  the  question  of  law 
now  Involved  Is  whether  such  attachment 
and  Judgment  are  fraudulent  as  to  the  cred- 
itors of  the  company  who  subsequently  at- 
tached the  same  goods.  In  Fairfield  v.  Bald- 
win, 12  Pick.  388,  It  Is  held  that  if  property 
be  attached  on  a  writ  founded  on  two  de- 
mands, one  of  which  is  honest  and  the  other 
fraudulent,  and  a  Judgment  is  rendered  for 
the  plaintiff  upon  both  demands,  the  attach- 
ment Is  wholly  void  as  against  a  subsequent 
attaching  creditor.  In  Page  v.  Jewett,  40  N. 
H.  441,  it  Is  held  that  If  an  attaching  creditor 
take  Judgment  for  a  claim  larger  than  Is  due, 
and  seek  to  collect  the  whole  thereof,  this 
would  be  such  a  fraud  upon  the  rights  of  sub- 
sequent attaching  creditors  as  to  defeat  tBe 
prior  attachment,  unless  It  aflSrmatively  ap- 
pear that  the  error  embraced  In  the  Judgment 
was  the  result  of  mere  accident  or  mistake. 
And  in  Connecticut  an  attachment  predicat- 
ed upon  a  claim  willfully  false  in  part  Is 
treated,  so  far  as  the  rights  of  subsequent  at- 
taching creditors  are  concerned,  as  wholly 
fiuudulent;  but  where  a  false  claim,  through 
accident  or  mistake,  is  Inadvertently  blended 
with  a  just  demand,  the  attachment  will  be 
treated  as  security  for  the  latter  amount 
Ayres  v.  Husted,  15  Conn.  803.  The  Mer- 
chants' National  Bank  having  intentionally 
blended  a  false  claim  with  a  Just  demand 
against  the  California  Vineyard  Company, 
upon  which  it  caused  the  property  of  the  lat- 
ter to  be  attached,  and  recovered  judgment 
therefor,  which  It  was  seeking  to  enforce, 
for  the  whole  amount  renders  the  attach- 
ment obtained  by  it  void  as  to  the  subsequent 
attaching  creditors  of  the  company,  who  are 
entitled  to  the  fund  arising  from  the  sale  of 
the  property  so  attached  by  them  in  the  or- 
der of  the  Hen  of  their  respective  attach- 
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meots:  Irat  the  plaintiffs  Joined  In  a  common 
salt  for  tbeir  mntoal  benefit,  thus  pooling 
tbeir  claims.  In  view  of  whicb  -we  find  no  er- 
ror tat  the  distribution  of  the  fond  pro  rata 
among  them. 

8.  In  the  replevin  actions  it  appears  that 
Wolfsohn,  as  manager  of  the  California  Vine- 
yard Company,  anticipating  Its  failure,  or- 
dered from  the  plaintiffs  in  the  respective  ac- 
tions large  quantities  of  goods,  so  that  It 
might  be  able  to  surrender  them  to  Its  pre- 
ferred creditors.  The  goods,  having  arrived 
and  been  delivered  to  the  company,  were  at- 
tached by  the  Merchants'  National  BanIO,  but 
the  plaintiffs,  rescinding  the  sales  thereof,  by 
consent  of  the  court,  brought  their  actions 
against  the  receiver  to  recover  the  possession 
of  the  goods  of  which  they  had  been  fraudu- 
lently deprived.  The  right  of  the  plaintiffs 
in  such  actions,  upon  the  discovery  of  the 
fraud,  to  rescind  the  contracts  of  sale,  Is  un- 
questioned (2  Pars.  Cont  [7th  Ed.]  922; 
Newm.  Sales,  |  359;  Cobbey,  KepL  {  265); 
and.  the  attachment  by  the  bank  being  fraud- 
olent,  the  several  plaintiffs  in  said  actions 
are  entitled  to  the  possession  of  their  respec- 
tive goods  remaining  on  band,  and  to  the 
amount  realized  by  the  receiver  for  the  por- 
tion thereof  sold  by  him. 

4.  The  plaintiffs  In  tbls  suit  do  not  Invoke 
the  doctrine  of  an  equitable  trust  attaching 
to  the  property  of  the  corporation  by  reason 
of  its  Insolvency,  but  maintain  that,  in  con- 
sequence of  the  fraud  practiced  by  Wolfsohn 
and  Loewenberg,  the  bill  of  sale  and  transfer 
of  the  stock  of  goods  at  Tacoma  are  fraudu- 
lent as  to  them.  The  bill  of  sale  and  attach- 
ment were,  in  our  Judgment,  parts  of  one 
scheme  to  absorb  all  the  assets  of  the  Califor- 
nia Vineyard  Company;  and,  the  attachment 
being  fraudulent.  It  follows  that  the  bill  of 
sale, -which  was  a  part  of  the  same  transac- 
tion, was  equally  so,  and  there  was  no  error 
In  setting  it  aside,  and  applying  the  proceeds 
arising  from  the  sale  of  the  goods  thereby 
transferred  to  the  satisfaction  of  the  Judg- 
ments obtained  by  the  plaintiffs. 

5.  The  plaintiffs  in  this  suit  also  seek  to  re- 
coTer  from  the  Merchants'  National  Balik 
and  Julius  Loewenberg  all  moneys  fraudu- 
lently obtained  by  them  from  the  company; 
and  it  appearing  that  the  bank  collected  from 
the  company  $1,106.65  on  account  of  Wolf- 
sohn's  debt,  and  Loewenberg  having  obtained 
from  the  same  source  and  for  a  similar  pur- 
pose $113.50  and  goods  of  the  value  of  $250, 
amounting  to  $3(^1.50,  Judgments  will  be  reti- 
dered  against  each  in  favor  of  the  plaintiffs 
for  these  respective  amounts,  which,  when 
collected,  will  be  applied,  after  the  applica- 
tion of  the  proceeds  of  the  sale  of  said  goods, 
so  far  as  necessary,  to  the  satisfaction  of  the 
Judgments  awarded  the  plaintiffs  In  their 
respective  actions,  upon  the  discharge  of 
which  any  money  so  collected  from  the  bank 
and  Loewenberg  will  be  returned  to  each  In 
proportion  to  the  amount  so  paid;  and,  as 
thus  modified,  the  decree  Is  affirmed. 


(SO  Or.  lU) 
CLABNO  T.  GRATSON.» 
(Snpreme  Court  of  Oregon.     Oct.  19,  189S.) 
C0HTB.1CTS — Optios  —  CoKsiDBBATioir  —  Spaciric 
FERroRMAXca. 

1.  A  contract  provided  that  plaintiff,  without 
payment,  should  be  allowed  to  enter  into  the 
possession  of  a  mine  owned  by  defendant,  for 
the  purpose  of  developinK  the  same.  Such  de- 
velopment contemplated  the  expenditure  of  mon- 
ey. The  net  proceeds  of  the  ore  extracted  were 
to  be  turned  over  to  defendant.  The  contract 
also  ^ave  plaintiff  the  privilege  of  purchasing 
the  mme  for  a  certain  sum,  payable  on  or  t>efore 
a  certain  time.  In  the  eient  of  a  purchase  the 
net  proceeds  of  the  ore  turned  over  to  defendant 
were  to  be  credited  on  the  purchase  price.  Held, 
that  there  was  a  sufficient  consideration,  after 
plaintiff  had  entered  upon  the  development  of 
the  mine,  to  render  the  option  of  purchase  ir- 
revocable. 

2.  A  contract  for  the  sale  of  a  mine  at  plain- 
tiff's option  provided  that  plaintiff  shoold  be 
allowed  to  enter  into  possession  and  operate  the 
mine;_  the  net  proceeds  of  the  ore  extracted  to 
be  paid  over  to  defendant,  which  were,  in  the 
event  of  a  consummation  of  the  purchase,  to  be 
credited  on  the  purchase  price,  $45,000,  which 
was  required  to  he  paid  by  a  certain  time. 
Time  was  specified  as  of  the  essence  of  the  con- 
tract. Defendant  wrongfully  resumed  posses- 
sion of  the  mine  liefore  the  time  for  performance 
had  expired,  and  operated  it,  extracting  abont 
$19,000  of  ore,  the  net  proceeds  of  whicb  were 
about  $3,500.  Held,  that  plaintiff  was  not  en- 
titled to  specific  performance,  in  the  absence  of 
a  demand  for  an  accounting  by  defendant  for 
the  ore  extracted,  and  a  tender  of  the  balance 
due  on  the  purchase  price,  or  an  allegation  in 
the  complaint  of  a  willingness  to  pay  sucn  bal- 
ance. 

3.  In  snch  a  case,  plaintiff  will  not  be  put  in 
possession  of  the  mme,  and  a  uew  time  fixed,  in. 
which  he  may  satisfy  any  balance  found  due. 

Appeal  from  circuit  court.  Baker  coun^; 
Robert  Eakin,  Judge. 

Action  by  Francis  Clamo,  assignee  of  tiie 
Virtue  Mining  Company,  a  corporation, 
against  George  W.  Grayson.  There  was  a 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

Dell  Stuart  and  Thos.  O'Day,  for  appellant 
T.  Calvin  Hyde,  F.  L.  Moore,  and  Robert  M. 
Claike,  for  respondent. 

WOLVERTON,  J.  This  salt  is  based  upon 
a  certain  contract,  and  Its  moditlcatlona, 
touching  the  Virtue  Mine,  situated  in  Baker 
county.  Or.  On  the  19tta  day  of  November, 
1891,  the  defendant,  George  W.  Grayson,  be- 
ing the  owner  of  the  mine  in  question,  enter- 
ed into  a  contract  under  seal  with  one  Wil- 
liam C.  Ralston,  of  San  Francisco,  Oal., 
wherein,  for  the  consideration  of  $10  In  hand 
paid,  the  said  Grayson  agreed  "to  give  to  the 
said  party  of  the  second  part  [Ralston]  a 
working  bond  on  the  aforesaid  mining  claim, 
with  the  privilege  of  purchasing  said  claim, 
on  the  following  conditions:  1st.  The  said 
party  of  the  second  part  shall  be  allowed,  on 
the  signing  of  this  agreement,  without  pay- 
ment, to  enter  Into  full  possession  of  said 
mining  claim,  for  the  purpose  of  working  and 
developing  the  same  and  extracting  ores: 
provlded,  however,  that  all  of  such  develop- 
ment work  must  be  done  In  a  Dvopet,  work- 
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manlike  manner,  and  not  to  the  Injury  of 
said  mine,  or  to  the  Interest  of  the  party  of 
the  first  part;  and  provided,  farther,  that 
the  party  of  the  second  part  must  post  no- 
tices necessary  according  to  law  to  hold  the 
said  party  of  the  first  part  free  from  the 
payment  of  any  expenses  or  costs  which  the 
said  party  of  the  second  part  may  incur  dur- 
ing his  working  of  said  mine.  2nd.  If  with- 
in one  year  and  twelve  days  from  the  date  of 
this  agreement  (to  wit,  the  first  day  of  De- 
cember, A.  D.  1892)  the  said  party  of  th4  sec- 
ond part  shall  pay  to  the  said  party  of  th% 
first  part  the  sum  of  forty-five  thousand  ($45,- 
000)  dollars,  legal  coin  of  the  United  States, 
then  and  on  that  condition  the  said  party  of 
the  first  part  agrees  to  deliver  to  said  pai-ty 
of  the  second  part  a  good  and  sufficient  deed, 
conveying  the  said  mining  property  to  the 
said  party  of  the  second  part."  The  third 
paragraph  is  superseded  by  paragraph  4  of 
the  modified  contract,  and  hence  is  omitted. 
"4th.  If  within  a  year  and  twelve  days  from 
the  date  of  this  agreemmt  (to  wit,  the  fifst 
day  of  December,  1892)  the  said  party  of  the 
second  part  does  not  pay  to  the  said  party  of 
the  first  part  said  sum  of  forty-five  thousand 
(845,000)  dollars,  legal  coin  of  the  United 
States,  then  this  agreement  to  be  null  and 
void  and  of  no  effect.  Time  is  of  the  essence 
of  this  agreement."  Then,  after  giving  a  de- 
scription of  the  mine,  the  contract  proceeds: 
"Together  with  aU  the  dips,  spurs,  and  an- 
gles, etc.,  and  also  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging;  also  the  hoisting  works 
and  Improvements  connected  therewith;  and 
also  all  that  certain  twenty  stamp  power 
quartz  mill  situate  on  the  aforesaid  Virtue 
Mine."  Subsequently  this  contract  was  as- 
signed by  Ralston  to  A.  V.  Oliver,  and  by  his 
and  mesne  assignments  became  the  property 
of  a  coi-poration  of  Stockton,  Oal.,  known  as 
the  Virtue  Mining,  Milling  &  Development 
Company,  all  with  the  written  assent  of 
Grayson.  The  Stockton  Company  entered  in- 
to possession  of  the  mine,  and  expended  a 
considerable  sum  of  money  in  equipment  and 
development  work,  and  on  August  16,  18U2, 
entered  into  a  modified  agreement  with  Gray- 
son as  follows,  omitting  preamble:  "Now, 
therefore,  in  consideration  of  the  premises, 
and  of  a  valuable  consideration  given  by  the 
party  of  the  second  part  to  the  party  of  the 
first  part,  the  party  of  the  first  part  agrees  to 
extend  the  time  on  said  bond  nine  (9)  months, 
to  wit,  the  first  day  of  September,  189a,  un- 
der the  following  conditions,,  to  wit:  Ist.  It 
is  agreed  and  understood  that  all  the  condi- 
tions, except  the  limitation  of  time,  named 
in  the  original  bond  between  George  W. 
Grayson  and  William  C.  Ralston  (reference 
being  had  thereto),  shall  remain  in  force  until 
the  first  day  of  September,  1893;  said  origIn.al 
agreement,  to  which  reference  is  had,  being 
dated  November  18,  1891,  and  together  with 
all  its  assignments  and  tranafers,  duly  sign- 


ed and  acknowledged;  being  of  record  In  tbe 
records  of  Baker  county,  Oregon,  In  Book  of 
Deeds,  volume  U,  page  268.  2nd.  It  la  fur- 
ther agreed  and  understood  that,  in  case  the 
said  party  of  the  second  part  should  not  com- 
plete the  purchase  of  said  mine  in  accordance 
with  condition  No.  2  of  the  said  original 
agreement,  then  and  in  that  event  it  Is  ex- 
pressly agreed  and  understood  that  any  mills, 
mining,  or  hoisting  works,  and  all  improve- 
ments of  every  kind  soever,  erected  and  used 
by  the  said  party  of  the  second  part  in  con- 
nection with  the  working  or  developing  of 
said  mine,  shall  become  absolutely  the  prop- 
erty of  the  party  of  the  first  part.  3rd.  It  is 
further  agreed  and  understood  that  condition 
No.  3  of  said  original  agreement  be  canceled. 
4th.  It  is  further  agreed  and  understood  that 
the  net  proceeds,  if  any  there  be,  of  all  the 
ores  extracted  from  said  mine,  or  removed 
from  the  dump  belonging  to  the  said  mine, 
during  the  existence  of  this  agreement,  after 
deducting  all  costs  incidental  to  mining  and 
milling  the  same  and  extracting  the  gold 
therefrom,  shall  be  turned  over  monthly,  on 
the  fifteenth  day  of  each  month,  to  the  party 
of  the  first  part,  or  his  agent.  Should  the 
purchase  be  completed  in  accordance  with 
the  conditions  of  this  agreement,  to  wit,  by 
the  payment  of  forty-five  thousand  ($45,000) 
dollars  on  or  before  the  first  day  of  Septem- 
ber, 1803,  then  and  in  that  event  the  said  par- 
ty of  the  first  part  agrees  to  consider  the 
amounts  so  received,  if  any  there  be,  as  part 
of  the  purchase  price;  but  should  the  pur- 
chase not  be  completed  by  the  payment  of 
forty-five  thousand  ($45,000)  dollars  on  or  be- 
fore September  1,  1893,  then  and  in  that  event 
It  is  fully  agreed  and  understood  that  any 
and  all  of  these  amounts  so  received  by  the 
party  of  the  first  part  from  the  net  receipt 
of  all  stich  ores  extracted  or  worked  from  the 
mine  or  dump  of  said  property  by  the  said 
party  of  the  second  part  shall  belong  abso- 
lutely to  the  said  party  of  the  first  part, 
without  recourse,  and  the  said  party  of  thu 
second  part  hereby  waives  all  claim  to  the 
same.  And  it  is  further  .agreed  that  the 
expenses  above  referred  to  as  incidental  to 
mining  and  milling  of  said  ores  shall  be  rcfa- 
sonable,  and  to  the  satisfaction  of  the  said 
party  of  the  first  part,  and  thdt  at  the  end 
of  each  month  the  said  party  of  the  second 
part  shall  render  to  the  said  party  of  the 
first  part,  or  bis  agent,  a  full  and  exact  state- 
ment ot  all  the  ores. .  extracted  from  said 
mine  during  said  month,  with  complete,  de- 
tailed statement  of  the  workings  of  the  same. 
And  it  is  further  agreed  and  understood  that 
at  any  time  during  the  existence  of  this 
agreement  the  party  of  the  first  part,  or  his 
Agent,  may  at  any  time  have  full  access  to 
the  said  property,  and  to  the  boolis  of  the 
corporation,  for  the  purpose  of  examining 
the  same  and  verifying  any  accounts.  5th. 
It  Is  further  understood  and  agreed  that  if 
th«  said  party  of  the  second  part  should  fall 
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to  turn  over  monthly,  on  the  fifteenth  day  of 
I'och  and  every  month,  to  the  party  of  the 
first  part,  or  his  agent,  the  net  proceeds  of- 
all  ores  extracted  from  said  mine,  or  removed 
from  the  dump  belonging  to  said  mine,  or 
shall  fall  to  work  said  mine  for  any  period 
of  sixty  (60)  days,  or  shall  fail  to  pay  said 
sum  of  forty-flve  thousand  ($45,000)  dollars, 
as  provided,  on  or  before  the  first  day  of 
September,  1893,  or  shall  at  any  time  duiing 
the  continuance  of  this  agreement  remove,  or 
attempt  to  remove,  any  of  the  improvements 
whatsoever  erected  or  used  by  the  said  party 
of  the  second  part  in  connection  with  the 
worlcing  and  developing  of  said  mine,  or 
should  refuse  the  party  of  the  first  part,  or 
.his  agent,  access  to  the  said  property,  or  to 
tlie  books  of  the  said  party  of  the  second 
part,  for  the  purpose  of  examining  the  same 
ani  verifying  any  accounts  of  the  party  of 
the  second  part,  or  shall  fail  to  perform  any 
of  the  conditions  or  provisions  of  the  said 
bond  or  of  this  agreement,  as  therein  and 
herein  provided,  then  this  agreement  shall 
immediately  terminate  and  end,  and  the  par- 
ty of  the  first  part  shall  be  entitled,  without 
notice  and  without  demand,  to  take  Immedi- 
ate possession  of  all  the  property  agreed  to 
be  sold  under  said  bond  and  under  this  agree- 
ment. This  agreement  is  executed  in  dupli- 
-cate.  Time  is  of  the  essence  of  tills  agree- 
ment." 

The  complaint,  after  setting  out  the  con- 
tract, its  modification,  and  transfers,  shows  that 
subsequent  to  the  modification  It  was  trans- 
ferred by  the  Stockton  Company  and  mesne  as- 
signments to  the  Virtue  Mining  Company,  a 
corporation  having  Its  principal  place  of  busi- 
ness at  Portland,  Oi.,  and  that  said  last-named 
company  took  possession  of  the  mine,  and,  at 
great  expense  for  machinery  and  labor,  equip- 
ped, worked,  and  devnloped  the  same,  all  of 
which  was  incurred  in  good  faith;  tliat  the  de- 
fendant aliout  June  9,  1803,  wickedly,  fraudu- 
lently, and  unlawfully,  and  without  color  of 
right  or  authority,  ousted  the  said  Virtue  Min- 
ing Company,  and  took  possession  of  said  mine, 
with  all  its  appurtenances  and  improvements, 
and  has  ever  since  unlawfully  withheld  the 
same  from  said  company  and  plaintiff,  although 
possession  has  been  repeatedly  demanded  of 
him;  that  he  so  entered  into  the  possession  of 
said  mine  with  the  purpose  and  Intent  to  hin- 
der and  delay  the  company  in  the  operation 
thereof,  and  prevent  It  from  paying  the  price 
agreed  upon  for  its  purchase  on  the  1st  day  of 
September,  1893,  and  has  so  prevented  it,  as 
otherwise  It  would  and  could  have  made  such 
payment  at  the  appointed  time;  that  defend- 
ant has,  shice  he  took  possession,  extracted 
from  said  mine  gold  bullion  to  the  value  of  $75,- 
000,  and  has  damaged  the  plaintiff  hi  the  fur- 
ther sum  of  $48,000,  by  preventing  it  from 
operating  said  mine  and  running  the  mills  and 
machinery  to  their  full  capacity.  The  company 
assigned  all  Its  property  about  May  20,  1893, 
for  the  benefit  of  Its  creditors,  and  the  plaintiff 


was  appointed  assignee.  The  facts  touching 
the  assignment  are  shown,  and  it  is  then  fur- 
ther alleged  "that  he  [plaintiff]  is  ready,  will- 
ing, and  waiting  to  perform  said  contract  on 
the  part  of  said  corporation,"  and  that  "he  does 
not  tender  the  said  balance  of  purchase  price 
because  Grayson,  prior  to  the  expuatlon  of 
said  contract,  had  taken  vastly  more  out  of 
said  mine,  in  gold  bullion,  than  the  amount 
thereof,  and  be  now  holds  the  same,  and  re- 
fuses to  turn  any  part  of  it  over  to  the  plaintiff, 
or  to  account  for  it  in  any  way;  that  he  is  also 
justly  indebted,  by  said  damages,  in  a  sum 
much  larger  than  said  balance;  that  he  is  a 
resident  of  the  state  of  California,  and  is  now 
insolvent,  and  plaintiff  could  not  collect  from 
him  said  sums,  or  either  of  them,  if  recovered 
OS  damages."  The  issaes  tendered  by  the  an- 
swer are:  First,  the  right  of  the  Virtue  Min- 
ing Company,  under  the  contract,  to  assign  to 
Clamo  without  the  assent  of  Grayson.  Second, 
whether  said  company  on  or  about  the  Ist  of 
June,  1893,  abandoned  and  ferfeited  the  right 
to  the  possession,  and  to  work  and  operate  the 
mine,  by  reason  of  'certain  alleged  acts,  such 
as  attempting  to  place  plaintiff,  a  stranger  .to 
said  contract.  In  possession  without  the  consent 
of  Grayson;  fallbig  and  refusing  to  prosecute 
development  worii  In  a  proper  and  workmanlike 
manner,  or  to  extract  ore  as  provided  by  the 
contract,  or  to  acooimt  for  and  turn  over  the 
net  proceeds;  by  not  making  the  operating  ex- 
pense reasonable;  by  failing  to  render  a  month- 
ly statement  of  all  ores  extracted,  with  a  de- 
tailed statement  of  the  operation  of  said  mine; 
and  by  refusing  to  turn  over  such  proceeds  to 
defendant  on  the  15th  day  of  each  month. 
And,  third,  whether  plaintiff  has  lost  the  right 
or  privilege  accorded  by  the  contract,  of  pur^ 
chasing  the  mine,  by  reason  of  the  alleged 
failure  to  tender  or  pay  the  purchase  price  of 
$45,000  on  or  l)efore  September  1,  1?93. 

We  liad  occasion  to  constnie  a  contract  sUni- 
lar  to  the  one  under  consideration  in  Stinson  v. 
Hatdy,  27  Or.  584,  594,  41  Pac.  116,  whereto 
it  was  determined  that  after  taking  possession, 
making  Improvements,  and  incurring  expendi- 
totes,  the  second  party  acquired  a  license  cou- 
pled with  an  Interest,  exclusive  and  irrevocable. 
By  the  terms  of  the  contract  under  considera- 
tion,—and  when  we  speak  of  the  contract  we 
have  reference  to  it  in  its  changed  condition, 
as  it  Is  conceded  by  the  parties  that  It  has  been 
regularly  modified,— It  is  conditioned  that  tlie 
party  of  the  second  part  shall  be  allowed,  on 
signhig  the  agreement,  without  payment,  to 
enter  hito  full  possession  of  said  mining  daim 
for  the  purpose  of  working  and  developing  the 
same  and  extracting  ores,  with  a  proviso,  fol- 
lowed by  the  conditions  upon  which  the  work 
of  development  and  the  extraction  of  ores  shall 
be  carried  on  or  prosecuted.  The  contract  con- 
templates the  expenliture  of  labw  and  money 
by  the  second  party,  and  when  entry  was  made 
thereunder,  and  such  expenditures  incurred,  it 
l)ecame  a  Ucense  coupled  with  an  interest,  ex- 
clusive In  the  second  party,  and  Irrevocable  ex- 
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cept  under  tbe  express  conditions  following  the 
proviso,  so  that  possession  could  be  maintained 
by  tbe  second  party  by  observance  of  its  provi- 
sions throuRhout  tbe  entire  llmltn^'ius  of  tbe 
contract  CJoupled  with  this  license,  the  sec- 
ond party  is  granted  the  privilege  of  purchasing 
tbe  mine  tor' $45,000,  payable  on  or  before  the 
1st  day  of  September,  1893.  Provision  Is  made 
whereby  the  net  proceeds,  if  any,  arising  from 
tlie  operation  of  tb«  mine,  should  be  paid  to 
the  first  party,  and  In  tbe  event  of  the  purchase 
being  consmnmated  or  or  before  September  1, 
1893,  such  proceeds  were  to  be  considered  aa 
part  of  tbe  purchase  price;  but  it  Is  further 
conditioned  that,  Ui  the  event  the  $45,000  was 
not  paid  on  or  before  the  date  named,  such 
net  proceeds  as  were  thus  received  by  said  first 
party  should  belong  to  him  absolutely,  and  all 
claim  thereto  is  waived  by  the  second  party. 
When  be  assumed  to  operate  the  mine  the  said 
second  party  was  required  to  observe  the  con- 
ditions prescribed  by  the  contract  as  to  the 
manner  in  which  he  should  proceed,  or,  by  dis- 
regarding them,  Incur  the  risk  of  terminating 
the  agreemoit.  The  conditions  of  the  contract 
did  not  obligate  him  to  pay  tbe  $45,000  named 
as  tbe  consideration  for  tbe  mine,  or  any  part 
of  It.  It  was  left  optional  with  him  to  con- 
»mniunte  the  purchase,  or  not,  at<  he  might  elect. 
The  contract,  therafore,  is  in  that  reap^  uni- 
tateral,  as  it  is  blading  in  the  one  direction 
only.  The  entry  and  outlay  of  labor  and  money 
in  operating  the  miae,  especially  as  it  is  stipu- 
lated io  the  contract  that  in  case  the  purchase 
was  not  completed  all  improvements  made 
should  become  the  property  of  the  first  party, 
constituted  a  sufficient  consideration  to  support 
the  option,  and  rendered  it  irrevocable  within 
the  time  limited.  House  t.  Jackson,  24  Or.  -89, 
32  Pac.  1027;  Hall  v.  Center,  40  Cal.  63;  De 
Rutte  V.  .Muldrow,  16  Cal.  513;  Wlllard  v. 
Tayloe,  8  Wall.  557;  Corson  v.  Mulvany,  49  Pa. 
St  9S;  Sc'broeder  ▼.  Gemetnder,  10  Nev.  355; 
Sonffrain  v.  McDonald,  27  Ind.  288;,  Pom. 
Spec.  Perf.  |  168,  and  note.  To  this  point, 
there  is  bnt  little  difficulty. 

By  its  terms,  time  is  expressly  made  of 
the  essence  of  the  contract,  but  notwith- 
standing it  seems  to  be  contended  that, 
treated  and  considered  as  an  equitable  prop- 
osition, in  reality  it  is  not;  that  possession 
having  been  given,  and  large  expenditures 
of  labor  and  money  having  been  made  by 
th'e  contemplated  purchaser  upon  the  faith 
of  the  contractual  relations,  the  time-essence 
clause  Is  thereby  made  to  stand  as  a  dead 
letter,  which  equity  will  not  enforce.  It 
was  perfectly  competent  for  the  parties  to 
Introduce  such  a  stipulation,  and  they  must 
be  held  to  be  bound  by  it,  whatsoever  may 
be  its  legitimate  effect,  either  at  law  or  In 
equity.  It  was  early  intimated  by  Lord 
Thurlow  In  Gregson  v.  Riddle,  cited  in  Seton 
V.  Slade,  7  Ves.  268,  that  time  could  not,  In 
equity,  be  made  of  the  essence  of  a  contract, 
pven  by  positive  stipulations;  but  this  idea 
never  came  to  be  Judicially  established,  and 


It  is  now  firmly  settled  that  time  may  become 
of  the  essence  of  the  contract  In  several 
ways:  By  stipulation  of  the  parties,  by  the 
nature  of  the  subject-matter  of  the  contract, 
and,  where  not  origUially  essential,  by  delay 
upon,  the  one  side,  and  reasonable  notice 
upon  the  other,  to  complete.  Pom.  Spec. 
Perf.  §  382.  And  by  one  line  of  decisions  it 
is  held  that  time  Is  of  necessity  an  essential 
element  in  all  unilateral  contracts,  but  an- 
other line  asserts  that  while  it  Is  material 
in  such  contracts,  it  is  not  strictly  essential. 
Id.  §  387.  It  Is  somewhat  difficult,  and  per- 
haps impossible,  to  harmonize  the  discord- 
ant opinions  relating  to  the  effect  of  such 
contracts,  and  whether  or  not  time  is  in- 
herently and  necessarily  an  essential  ingre- 
dient. Mr.  Pomeroy  attempts  to  reconcile 
the  conflict  by  the  following  suggestions: 
"Where  the  contract  is  really  an  offer  on 
one  side,  with  a.  provision  that  this  offer 
must  be  assented  to  and  accepted,  when  a 
mere  acceptance  Is  contemplated,  or  pay- 
ment must  be  made,  when  payment  was  the 
act  of  acceptance  contemplated,  at  or  before 
a  specified  date,  then,  of  course,  the  act  of 
assent  or  of  payment  must  be  done  within 
the  prescribed  time,  and  time  is,  from  tbe 
very  form  of  the  contract,  essential."  "If, 
however,  the  offer  or  option  *  *  •  is  not 
made  to  depend  upon  an  acceptance  or  pay- 
ment at  or  before  any  particular  or  speci- 
fied day,  but  simply  calls  for  an  assent  and 
acceptance,  or  for  a. payment,  as  the  case 
may 'be,  and  is  silent  with  respect  to  the 
time  within  which  such  acceptance  or  pay- 
ment must  be  made,  then,  so  long  as  the  of- 
fer remains  unrevoked,  It  Is  enough  that  the 
acceptance  or  the  payment  be  made  within  a 
reasonable  time."  In  such  a  case  time  Is 
material  only,  and  not  In  the  true  sense  es- 
sentiaL  Pom.  Spec.  Perf.  5§  387,  388.  Mr. 
Freeman,  In  his  note  to  Wells  v.  Smith,  31 
Am.  Dec.  278,  suggests  that  the  cases  could 
be  harmonized  by  establishing  the  rule  "that 
If  the  performance  of  an  act  at  a  time  stated 
be  made  by  the  contract  a  condition  preced- 
ent to  the  acquisition  of  any  right  there- 
under, then  that  time  Is  of  the  essence  of 
the  contract.  •  •  •  If,  on  the  other  hand, 
some  right  has  already  been  acquired  under 
the  contract  as  where  part  of  the  purchase 
price  has  been  paid,  or  the  purchaser  has 
taken  possession  with  the  assent  of  the  ven- 
dor, and  made  permanent  and  valuable  im- 
provements, any  provision  looking  to  the 
forfeiture  of  the  contract  will  be  treated  as . 
a  condition  subsequent,  and  relieved  against. 
If  its  enforcement  be  shown  to  be  Inequita- 
ble." In  support  of  the  rule  the  learned  an- 
notator  cites  2  Lead.  Caa.  Eq.  1134,  wherein 
is  found  White  &  Tudor's  notes  to  Seton  v. 
Slade,  7  Ves.  285.  They  say:  "It  may  be 
inferred  from  the  authorities  which  have 
been  cited  that  where  tbe  intention  mani- 
festly is  that  payment,  or  the  conveyance 
of  a  good  and  sufficient  title,  at  or  before  a 
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certain  time,  shall  be  a  prerequisite,  with- 
out -which  no  right  shall  vest  under  the  con- 
tract, a  chancellor  cannot  make  a  new  agree- 
ment for  the  parties  by  holding  a  subse- 
quent tender  equivalent  to  the  punctual  per- 
formance which  they  have  prescribed.  Un- 
der these  circumstances,  the  case  falls  with- 
in the  rule  that  an  executory  agreement 
falls  utterly,  If  it  be  not  exactly  fulfilled. 
"When,  on  the  other  hand,  the  effect  of  the 
contract  is  to  vest  an  Immediate  right  in 
the  purchaser,  which  would  descend  to  his 
heirs,  or  pass  under  a  general  or  residuary 
devise,  relief  may  be  given  against  a  subse- 
quent default  which  is  not  willful  or  in-' 
Jurious."  The  right  which  Mr.  Freeman  re- 
fers to  as  having  vested  is  much  broader  in 
Its  significance  than  the  right  Messrs.  White 
and  Tudor  speak  of,  such  as  "would  descend 
to  the  heirs,  or  pass  under  a  general  or  resid- 
uary devise."  The  latter  evidently  restricts 
the  right  which  must  vest  by  the  contract, 
and  which  will  excuse  punctuality  to  lands 
or  realty,— a  right  In  rem,— while  Mr.  Free- 
man's idea  of  it  seems  to  comprehend  any 
right.  Including  such  as  might  be  acquired 
by  the  contract,  regardless  of  a  right  In  the 
thing  itself.  The  distinction  would  appear 
to  be  significant.  If  the  contract  Is  such  that 
an  equitable  conversion  has  taken  place  un- 
der it,  so  that  equity  will  regard  that  as 
done  which  ought  to  be  done,  then  a  right 
In  the  property  has  vested,  and  the  case 
ought  to  present  clear  and  satisfactory 
countervailing  equities  in  which  a  court 
would  declare  a  forfeiture.  But  if  the 
right  acquired  by  the  terms  of  the  contract 
is  simply  a  privilege  or  an  option,  or  a  right 
to  acquire  a  right  or  an  interest  in  the  sub- 
ject-matter of  the  contract,  it  is  then  not  a 
question  of  the  forfeiture  of  any  vested  right 
in  the  property  or  a  divestiture  of  title, 
whether  termed  equitable  or  legal,  but  a 
question  of  the  enforcement  or  nonenforce- 
nient  of  a  stipulated,  personal  right  or  priv- 
ilege. The  privilege  of  acquiring  a  vested, 
equitable  right  must  be  distinguished  from 
the  right.  The  privilege  is  acquired  directly 
by  the  contract,  but  the  acquisition  of  the 
right,  while  it  Is  stipulated  for  under  its 
terms,  is  dependent  upon  the  performance  of 
a  condition.  When  such  a  condition  is  per- 
formed, the  right  vests,  and  not  until  then. 
Richardson  v.  Hardwlck,  106  U.  S.  254,  1 
Sup.  Ct.  213.  Now,  it  would  seem  that  If 
the  performance  of  a  certain  condition,  such 
as  acceptance  of  an  offer,  or  the  payment 
of  a  sum  of  money,  at  or  within  a  certain 
time,  which  acceptance  or  payment  Is  a  mat- 
ter purely  optional  with  the  purchaser.  Is  a 
prerequisite  to  tlie  acquirement  of  a  right  to 
the  subject-matter  of  the  contract,  time 
ought  to  be  considered  of  the  essence  of 
such  a  contract.  Until  such  a  performance, 
there  Is  not  a  meeting  of  minds  that  the 
property  shall  be  transferred.  The  pur- 
(fhaser  ha^  not  consented  to  take,  nor  the 


vendor  to  convey.  The  act  to  b?  done  !■ 
the  very  thing  needful  to  a  consummation 
of  the  agreement.  It  is  the  special  manner 
indicated  for  expressing  assent,  and  the  law 
will  not  compel  an  assent.  Tbei'e  must  be 
an  agreement,  without  which  the  law  is 
powerless.  He  whose  duty  it  is  to  assent 
to  a  condition  wltliln  a  given  time,  if  he 
would  obtain  a  right,  should  be  held  ta 
punctuality  in  performance,  as  It  would  be 
inequitable  to  the  party  whose  property 
rights  are  dependent  upon  such  an  act  to  be 
held  to  a  performance  for  an  indefinite 
length  of  time,  notwithstanding  a  specific 
date  is  agreed  upon  within  which  the  assent 
shall  be  made  manifest.  Bullock  v.  Adams' 
Ex'rs,  20  N.  J.  Eq.  371-374.  A  mere  offer 
to  sell  land  at  a  given  prjce  within  a  stated 
time,  if  accepted,  will  constitute  a  contract, 
the  specific  performance  of  which  may  be 
enforced  in  equity.  Railroad  Co.  v.  Bartlett, 
3  Gush.  224;  Perkins  v.  Hadsell,  50  111.  216; 
Smith  &  Fleck's  Appeal,  69  Pa.  St.  475.  It 
may,  however,  be  retracted  at  any  time  be- 
fore acceptance.  It  cannot  be  contended 
that  such  an  offer,  without  an  acceptance, 
will  vest  an  equitable  interest  In  the  land 
In  the  contemplated  purchaser.  Now,  if  we 
go  a  step  further,  and  consider  an  offer  based 
upon  a  sufficient  consideration,  with  an  op- 
tion to  purchase  within  a  given  time,  the  of- 
fer cannot  be  withdrawn  within  the  time. 
It  must  remain  open  until  the  day  for  per- 
formance by  the  contemplated  purchaser  has 
come  and  gone;  but  unless  the  offer  be  ac- 
cepted, or  the  price  paid,- that  Is,  the  condi- 
tion be  performed  upon  which  thd-  option  is 
granted,— is  there  'any  greater  or  more  co- 
gijnt  reason  why  an  equitable  Interest  should 
vest  prior  to  performance  In  the  latter  case 
than  In  the  former?  It  would  seem  not. 
So  long  as  the  consideration  named  is  the 
price  of  the  option,  and  not  to  be  deemed 
a  part  payment  for  the  propei-ty  unless  the 
offer  is  accepted  In  the  manner  agreed  up- 
on, it  seems  clear  that  no  equitable  right 
could  vest.  There  may  be,  and  perhaps  are, 
instances  in  which  the  consideration  to  sup- 
port the  option  is  so  grossly  In  excess  of  its 
value  as  that  the  court  may  construe  the 
contract  as  evincing  an  Intention  of  the  par- 
ties to  accord  a  present  right  to  the  pur- 
chaser In  the  subject-matter,  or  the  pvrty 
bound  may,  by  encouraging  large  expendi- 
tures, be  deemed  to  have  waived  strict  per- 
formance. In  such  instances  provisions 
looking  to  a  forfeiture  might  be  treated  as 
conditions  subsequent,  and  relieved  against, 
as  it  would  be  inequitable  not  to  do  so. 
O'Fallon  v.  Kennerly,  45  Mo.  127.  Wiiere, 
however,  the  contract  Is  fairly  entered  into 
with  a  view  to  accord  an  option  only,  the 
stipulated  condition  for  asserting  the  option 
ntust  be  complied  with  before  there  can  be 
mutuality  In  a  contract  for  the  purchase  of 
land,  and  must  be  deemed  a  condition  preced- 
ent to  the  vesting  of  an  equitable  interest 
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In  the  subject-matter,  and  time  becomes  an 
essential  element,  as  It  is  evident  that  the 
parties  intended  It  as  such.  It  is  said  that, 
when  the  option  has  been  declared,  it  takes 
effect  as  an  equitable  conversion,  by  rela- 
tion back  to  the  date  of  the  original  contract. 
Kerr  v.  Day,  14  Pa.  St.  112;  Kipley  v.  Water- 
worth,  7  Yes.  436;  3  Pom.  Eq.  Jur.  §  1163. 
But  it  has  been  held  that  this  doctrine  of  re- 
lation does  not  apply  as  between  vendor  and 
purchaser.  Edwards  v.  West,  7  Ch.  Div. 
863.  At  any  rate,  there  can  be  no  vested 
interest  until  the  option  Is  declared,  whether 
It  relates  back,  or  takes  effect  from  the  date 
of  performance  of  the  condition. 

We  have  discussed  this  matter  much  at 
length,  because  of  the  fact  tliat  a  great  deal  of 
stress,  both  in  the  argument  and  the  briefs,  has 
been  laid  upon  the  question  whether  time  was, 
in  eCtect,  the  essence  of  the  contract,  and  if 
so  determined  whether  it  had  not  been  waived; 
and  the  discussion,  we  trust,  has  not  been 
without  profit.  It  is  not  a  question  here  wheth- 
er time  is  of  the  essence,  as  all  the  acts  re- 
lied upon  as  constituting  a  sufficient  perform- 
ance under  the  circumstances  of  the  case 
Itave  been  performed,  oi  an  alleged  adequate 
performance  proSeied,  and  suit  instituted 
prior  to  the '  expiratiun  of  the  stipulated  time 
iu  which  the  company  might  have  exercised 
its  option  to  purchase.  The  question  is  one 
of  performance,  and  not  whether  exact,  punc- 
tual performance  has  been  excused.-  Much 
tliat  has  been  said  relative  to  the  necessity  for 
the  performance  of  a  condition  precedent  with- 
in the  time,  where  made  essential,  has  appli- 
cation to  the  quality  of  the  performance  which 
will  require  a  specific  performance  by  the 
party  granting  the  option.  As  indicative  of 
the  company's  desire  to  purchase  under  its 
privilege  or  option,  it  was  required  to  per- 
form a  condition  precedent;  that  is,  to  pay 
^45,000.  No  equitable  or  other  estate  passed 
to  it  in  this  mine  without  such  performance, 
unless  it  was  excused  by  the  acts  of  the  de- 
fendant, as  it  could  not  be  compelled  to  pur- 
cliase  without  Its  assent.  Or,  as  expressed  by 
Mr.  Pomeroy,  "Where  the  contract  is  thus 
conditional,— that  is,  vhere  It  rests  upon  a 
condition  precedent,— until  the  performance  of 
the  condition  it  cannot  be  enforced,  because 
until  that  time  there  is  no  true  contract." 
Pom.  Spec.  Perf.  §  334.  It  may  be  said  to  be 
well  settled  that  such  acts  or  declarations 
which  amount  to  a  rescission  or  repudiation  of 
the  CMitract,  and  an  absolute  and  positive  de- 
nial of  any  and  all  duties  under  it,  may  ren- 
der strict  performance  before  suit  unneces- 
sary, upon  the  ground  that  It  would  be  a  use- 
less and  a  vain  thing  to  tender  the  stipulated 
perfonuance,  knowing  that  it  would  not  be 
accepted.  The  denial  of  the  right  to  make 
the  tender,  or  the  positive  and  unqualified  as- 
sertion by  the  party  who  may  insist  upon 
punctuality  or  exact  performance  that  thence- 
forth he  is  not  bound,— and  this  state  of  aftairs 
may  be  inferred  from  unequivocal  acts  as  well 
as  direct  assertion,— la,  In  effect,  a  waiver  of 


strict  performance,  and  a  notice  that  the  oth- 
er party  may  as  well  proceed  in  due  time  to 
the  enforcement  of  the  obligation,  as  other- 
wise no  performance  could  be  obtained  at  his 
hands.  Brock  v.  Hidy,  13  Ohio  St  306; 
White  v.  Dobson,  17  Grat.  202;  Maugbliu  v. 
Perry,  35  Md.  352;  Deichmann  v.  Deichmann, 
40  Mo.  107;  Lowe  v.  Harwood,  139  Mass.  133, 
29  N.  B.  538;  Gray  v.  Daugherty,  25  Cal.  200; 
Baumann  v.  Pinckney,  118  N.  Y.  604,  23  N.  B. 
010;  Brown  v.  Eaton,  21  Minn.  409;  Mat- 
tocks V.  Young,  66  Me.  459;  Dulin  v.  Prince, 
124  111.  76,  10  N.  E.  242;  Mansfield  v.  Hodg- 
don,  147  Mass.  304,  17  N.  E.  544. 

Another  pioposltion  Insisted  upon,  which  is 
sound  in  law  and  based  upon  good  morals,  is 
that  he  who  would  insist  upon  strict  perform- 
ance must  himself  not  be  the  cause  of  the 
breach.  His  own  wrong  can  never  operate 
under  the  sanction  of  law  to  his  advantage, 
nor  to  the  Injury  of  another.  This  may  be 
regarded  as  fundamental,  and  no  authorities 
are  necessary  to  support  it. 

Having  premised  this  much  of  what  seems 
to  be  the  law  touching  a  construction  of  the 
contract  under  consideration,  and  the  rights 
and  duties  of  the  parties  thereto,  we  will  ex- 
amine the  facts  as  they  appear  to  us  to  be 
exhibited  from  the  evidence  in  the  record. 
By  reason  of  the  great  volume  of  the  testi- 
mony, we  can  do  scarcely  more  than  to  state 
our  conclusions,  without  any  very  extended 
reference  thereto: 

Prior  to  December,  1892,  the  Virtue  Mining, 
Milling  &  Development  Company,  of  Stock- 
ton, Cal.  (known  herein  as  the  "Stockton 
Company"),  and  its  predecessors  In  Interest, 
under  tlie  contract  with  Grayson  had  incur- 
red a  large  indebtedness,  which  was  out- 
standing, in  the  way  of  divers  demands 
against  the  company  and  its  assignors.  For 
some  reason,  which  Is  not  disclosed  in  the 
evidence,  Grayson  had  resumed  possession  of 
the  mine,  with  its  mills,  pumping  apparatus, 
and  appurtenances.  At  any  rate,  he  was  in 
the  sole  possession  when  he  consented,  a  little 
later,  that  the  Virtue  Mining  Company,  of 
Portland,  Or.,  should  enter  and  assume  con- 
trol. On  December  0, 1893,  the  Stockton  Com- 
pany, by  deed,  duly  assigned  its  interest  in 
the  contract,  mine,  and  appurtenances  to  one 
L.  M.  Robinson,  and  he,  on  the  12th,  to  David 
Ogllvy,  who  was  then  one  of  the  promoters, 
and  afterwards  president,  of  the  Portland 
Company.  He  with  others  at  the  time  had 
In  contemplation  the  incorporation  and  organi- 
zation of  the  company  last  named,  and,  as  a 
means  of  transferring  said  contract  and  the 
Interest  thereby  obtained  in  the  mine  to  the 
company,  the  deed  was  made  to  Ogiivy,  for 
the  time  being,  in  trust  for  said  promoters 
and  the  company  when  organized.  The  com- 
pany was  afterwards,  on  January  10,  1893, 
duly  incorporated,  and  in  due  time  organized 
by  its  promoters;  and  on  the  9th  day  of  April, 
1803,  Ogiivy,  by  deed,  assigned  to  it,  as  de- 
signed by  those  concerned.  As  a  considera- 
tion for  the  asslgniuent  to  the  promoters  of 
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the  Portland  Company,  they  agreed  to  pay 
about  $18,000  of  the  Indebtedness  that  had 
been  Incurred  under  the  contract;  and,  having 
thus  become  interested  in  the  contract,  they 
applied  to  Grayson  for  his  consent  to  the  as- 
signment, and  that  they  be  installed  in  pos- 
session of  the  mine.  The  agreement  may 
have  been  conditional  upon  their  obtaining 
Grayson's  consent,  but  it  la  of  little  impor- 
tance whether  conditional  or  absolute.  Gray- 
son vras  Induced  to  go  to  Portland  during  the 
last  days  of  Deceml)er,  and  at  that  time  con- 
sented to  the  transfer,  and  gave  an  order  up- 
on George  W.  Boreman,  who  was  then  his 
agent  at  Baker  City,  Or.,  who  later  on  (about 
January  6,  1893)  put  them  in  possession. 
Grayson  says  the  conditions  upon  which  he 
gave  his  consent  were  that  they  would  pump 
the  water  out  of  tht*  mine,  pay  off  the  old 
claims,  free  the  mine  of  attachments  and  oth- 
er liens,  put  up  a  working  capital  of  from 
twenty  to  thirty  thousand  doUars,  to  meet  all 
liabilities,  and  work  the  mine  in  accordance 
with  the  stipulations  of  the  contract,  all  of 
which  was  agreed  to  by  the  promoters  of  the 
Portland  Company.  It  was  contended  by 
Grayson's  counsel  at  tbe  hearing  that  this  al- 
leged agreement  modified  the  original  con- 
tract, and  that  a  failure  of  said  promoters 
and  the  company  to  comply  therewith  operat- 
ed as  a  forfeiture  ot  their  rights  and  privi- 
leges under  tbe  contract.  But  no  such  modifi- 
cation is  pleaded,  nor  is  there  any  assignment 
of  a  breach  of  these  alleged  new  oonditlons, 
so  that  auy  available  broach  must  be  sought 
for  under  the  original  contract  and  the  modi- 
fication of  August  16,  1892.  The  promoters 
deny  this  alleged  agreement,  but  this  much  is 
establlslied:  They  were  to  free  the  mine  of 
water,  and  otl-erwlse  operate  it  as  the  con- 
tract directed.  It  was  also  understood  that 
If,  at  any  time,  they  should  conclude  to  aban- 
don the  mine,  Grayson  should  be  notified,  so 
that  he  mi};ht  take  hold  of  it  at  once,  and  pre- 
vent it  from  again  filling  with  water. 

Some  talk  was  had  as  to  who  should  su- 
perintend the  operation  of  the  mine,  Grayson 
insisting  upon  the  employment  of  George  W. 
Boreman.  N.  S.  Wisht,  however,  one  of  the 
promoters  of  the  Portland  Company,  was  ap- 
pointed, and  took  charge,  when  possession  of 
the  mine  was  obtained,  and  Boreman  became 
foreman  under  him.  'Wight  continued  to  act 
as  superintendent  until  about  March  23,  1893, 
when  he  resigned,  and  severed  his  relations 
with  the  company,  whereupon  Boreman  was 
appointed  as  bis  successor,  and  the  latter  con- 
tinued In  the  office  while  the  company  had  the 
management.  During  all  this  time,  George 
Walker,  who  was  one  of  the  stockholders  and 
one  of  the  original  promoters  of  the  company, 
had  a  general  oversight  of  the  mining  opera- 
tions; he  being  present  in  person  during  the 
whole  time  up  to  May  20th,  except,  perhaps, 
10  days  in  March.  He  was  the  direct  repre- 
sentative of  tbe  company  on  the  ground,  for 
the  purpose  of  protecting  and  promoting  its 
interests.    On  May  26th,  while  tbe  mine  was 


in  fbn  operation,  some  of  the  mining  ma- 
chinery was  attached  in  an  action  began 
against  the  Portland  Company,  presumably 
upon  some  of  the  demands  of  the  old  Stock- 
ton Company.  Boreman  was  put  in  charge 
by  the  sheriff,  as  keeper,  but  the  working  of 
the  mine  was  not  thereby  impeded.  At  Aboat 
the  same  time  Walker  attempted  to  incumber 
the  mills  and  machinery  with  a  chattel  mort- 
gage, but  his  authority  for  so  doing  was  de- 
nied by  the  company.  Walker  went  imme- 
diately to  Portland,  leaving  Boreman  in 
charge;  and  tbe  company,  upon  being  appris- 
ed by  him  of  the  condition  of  affairs  at  ttie 
mine,  deterniiucd,  by  resolution  duly  adopted 
by  its  board  of  directors  at  a  called  meeting 
on  May  29th,  to  make  a  general  assignment 
for  tbe  benefit  of  its  creditors.  In  pursu- 
ance of  tbe  resolution  a  deed  of  assignment 
was  made  to  Francis  Clamo,  of  Portland,  the 
plaintiff  herein,  which  appears  to  bave  been 
acluiowledged,  and  the  schedule  and  list  of 
creditors  sworn  to,  on  June  Ist.  The  con- 
tract with  Grayson  Is  scheduled  as  tbe  only 
property  of  tbe  company,  and  is  valued  at 
120,000.  The  liabilities  are  sbown  to  be  $17,- 
498.77.  The  deed  was  filed  for  record  in 
Multnomab  county  June  2d,  and  in  Baker 
county  on  the  3d.  No  undertaking  was  en- 
tered into,  executed,  or  filed  by  the  assignee 
until  August  26,  1893.  Clarno  went  from 
Portland  to  Baker  City,  arriving  there  in  the 
forenoon  of  June  3d,  and  at  once  notified 
Boreman  of  bis  autliority  in  the  premises, 
and  his  purpose  to  take  possession  of  the 
mine.  Boreman  at  once  telegraphed  tbe  sit- 
uation to  Grayson,  who  was  then  in  Oakland, 
Cai.  Late  in  the  afternoon,  Boreman  went 
with  Clarno  to  the  mine,  presumably  for  the 
purpose  of  turning  the  same  over  to  him,  but 
when  they  arrived  they  found  the  miners  had 
taken  forcible  possession.  A  committee  had 
been  appointed  by  them  to  take  control  of  its 
operation,  and  they  refused  to  give  Clarno  pos- 
session, or  to  recognize  the  authority  of  Bore- 
man. I.  H.  MeCord,  Boreman's  bookkeeper, 
preceded  Clarno  and  Boreman  to  the  mine, 
and,  it  is  claimed,  got  the  miners  drunk,  and 
incited  them  to  mutiny  against  the  company 
and  its  assignee;  but  it  Is  not  clear  from  the 
testimony  that  such  was  the  case,  although 
McCord  was  himself  drunk,  and  had  a  per- 
sonal encounter  with  one  or  more  of  tbe  men. 
Grayson,  in  reply  to  Boreman's  dispatch,  sent 
him  the  following  telegram  from  Oakland  in 
the  afternoon  of  the  same  day,  which  was  re- 
ceived at  Baker  City  at  6:50  p.  m.:  ''Fol- 
low attorney's  advice.  Keep  water  pumped 
out.  Leave  for  Portland  to-night."  It  ap- 
pears that  prior  to,  and  perhaps  at,  this 
time,  Hon.  T.  C.  Hyde  was  Grayson's  coun- 
sel at  Baker  City.  Grayson  arrived  at  Port- 
land on  the  5th,  and  at  once  called  on  Mr. 
G.  Heitkemper,  secretary  of  the  Portland 
Company,  with  reference  to  tbe  condition  of 
affairs  at  Baker  City  and  the  mine;  and  a 
conference  of  some  of  the  directors  and  stock- 
holders and  their  attorney,  Judge  Dell  Stuart. 
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was  arranged  and  had  'witb  Grayson,  at 
which  it  appears  that  he  was  apprised  of  the 
fact  that  they  had  information  from  Balder 
City  that  Boreman  was  holding  the  mine  for 
him,  and  In  pursuance  of  his  direction.  Gray- 
son denied  that  Boreman  had  any  authority 
for  so  doing,  but  declined  their  request  for 
an  order  upon  Boreman  to  surrender  the  mine 
to  them;  saying.  In  effect,  that  he  did  not 
know  the  condition  of  affairs,  that  he  would 
do  nothing  until  he  went  to  Baker  and  learn- 
ed the  situation,  and  that  he  would  then  make 
things  right.  The  condition  of  the  company, 
and  the  reason  for  the  assignment,  were  dis- 
cussed. Grayson  went  on  to  Baker  City,  ar- 
riving there  on  the  6th,  and  a  conference  was 
bad  with  Claruo.  Touching  what  was  said 
at  this  conference,  there  Is  conflict  in  the  tes- 
timony. Clarno  claims  that  he  demanded 
possession  of  the  mine  from  Grayson,  and  the 
latter  denies  that  any  direct  demand  was 
made,  but  says  the  matter  was  talked  over 
between  them,  and  that  be  told  Clarno  be 
was  not  in  a  position  to  surrender  possession, 
as  tlie  miners  were  holding  It,  and  that  it  was 
useless  for  him  to  try  to  act  until  they  were 
satisfied.  Another  meeting  was  appointed 
for  the  following  day,  but  Clarno  left  for 
Portland  In  the  erening,  and  no  further  con- 
sultation was  had  between  them.  After- 
wards Grayson  attempted  to  get  possession 
from  the  miners,  but  they  refused  to  surren- 
der until  they  bad  taken  out  enough  gold  to 
pay  themselves;  but  finally  they  agreed  to 
cease  operations  on  the  11th,  and  did  at  mid- 
night of  that  day  leave  off  the  extraction  of 
ore  from  the  mine.  On  the  12th  they  clean- 
ed up  the  mill,  secured  the  bullion,  and  on  the 
14th  the  fund  of  $5,410.98  derived  therefrom 
was  distributed,  through  the  committee's  di- 
rection, among  the  miners,  pro  rata,  in  propor- 
tion to  their  several  claims  against  the  com- 
pany up  to  the  time  of  their  taking  posses- 
sion, the  fund  paying  94  per  cent,  of  their 
respective  demands.  By  direction  of  the 
committee  the  checks  were  drawn  by  Bore- 
man in  their -behalf.  Grayson  assumed  pos- 
session on  or  about  the  14th.  In  the  mean- 
time the  pumps  had  been  kept  running, 
through  his  directions,  he  becoming  respon- 
sible for  the  expenses  thereof.  On  the  17tb 
Grayson  wrote  to  the  secretary  of  the  Port- 
land Company:  "You  have  forfeited  your 
rights  under  the  bond  1  gave  to  the  Virtue 
Mining,  Alilling,  and  Development  Company, 
under  which  you  were  operating  said  mine, 
and  abandoned  it  to  your  creditors.  1  have 
taken  hold  of  the  property,  as  my  right  under 
the  bond."  On  June  30th  the  attorney,  sign- 
ing both  for  the  company  and  Its  assignee, 
wrote  Grayson  at  Baker  City:  "Mr.  Heit- 
kemper  finds  your  letter  on  his  return  from 
Chicago,  and  gave  It  to  me  to  answer.  The 
property  of  tbe  company,  as  you  well  know, 
was  not  abandoned  to  its  creditors,  or  any 
one  else.  Your  right  or  authority  to  take  pos- 
session of  it,  its  proceeds  or  earnings,  is  de- 
nied. The  assignee  demands  the  mine  and 
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its  proceeds  and  earnings  from  you;  also  the 
20-stamp  mill,  which  you  still  fail  to  deliver." 
Grayson  claims  to' have  never  received  this 
letter.  On  July  13th  be  again  wrote  from  San 
Francisco  to  the  president  of  the  company, 
saying,,  among  other  things:  "When  I  was  in 
Portland,  In  June,  your  secretary  stated  that 
you  had  so  far  bad  a  hard  time,  and  spent  a 
large  sum  of  money,  and,  in  view  of  that,  I 
should  be  as  lenient  as  I  could  In  enforcing 
the  bond  under  which  you  were  working. 
Your  only  hope  then  seemed  to  be  that  you 
might  sell  to  some  one,  and  get  your  money 
back.  I  have  not  at  any  time  desired  to  pre- 
vent you  from  selling,  so  that  you  might  re- 
imburse yourself,  and  will  not  now  stand  in 
your  way,  between  this  and  September." 
After  Grayson '  took  charge  the  mine  was 
cleaned  up,  and  what  water  remained  was 
pumped  out;  and  to  some  extent  it  was  oper- 
ated by  the  extraction  of  ore,  and  milling  i:he 
same,  under  Boreman's  supervision,  he  acting 
for  Grayson  until  near  the  1st  of  August.  In 
the  latter  part  of  July  a  ridh  pocket  was  dis- 
covered, and  Grayson  again  visited  the  mine. 
While  there  on  this  occasion,  Mr.  Heltkem- 
per  and  Judge  Stuart  went  from  Portland  to- 
see  him;  and  Mr.  Heltkemper  testifies  that 
Judge  Stuart,  in  behalf  of  the  assignee,  made 
a  positive  demand  of  Grayson  for  a  surren- 
der of  the  possession  of  the  mine.  Grayson 
denies  the  demand  sub  modo,  although  he  ad- 
mits It  was  talked  about.  Stuart  remained 
but  a  short  time,  but  Heltkemper  stayed  for 
several  days.  During  the  time  that  one  or 
both  these  parties  were  on  the  ground  Mr, 
J.  McNally,  a  miner  of  large  experience,  and 
with  whom  Grayson  had  been  In  correspond- 
ence, came  to  Baker  City,  and,  while  Helt- 
kemper was  still  there,  assumed  the  super- 
vision of  the  mine,  In  the  place  of  Boreman. 
Grayson  testifies  that  It  was  by  virtue  of  an 
understanding  between  him  and  Heltkemper 
that  he  was  put  in  charge,  but  Heltkemper 
denies  this,  and  McNally  says  that  Grayson 
and  Heltkemper  employed  him  to  take  charge. 
McNally  had  not  been  at  the  mine  at  thp. 
time,  and,  when  he  went  for  the  first  time, 
Heltkemper  and  Grayson  went  with  him. 
Heltkemper  says  in  this  connection:  "I  was 
still  negotiating  witb  some  parties  in  Chi- 
cago who  wanted  to  buy  the  mine,  and  he 
[McNally]  wrote  me  a  very  nice -letter,  that 
I  could  show,  so  I  might  stiU  sell  the  mine. 
Q.  You  thought  yon  might  make  the  sale? 
A.  Yes,  sir;  because  Mr.  Graysdn  said  If  I 
could  sell  the  mine  he  would  have  no  objec- 
tions, but  he  wonid  not  let  us  run  it,  or 
would  not  let  us  have  possession  of  it."  Helt- 
kemper waited  over  several  days,  expecting  a 
party  from  Chicago,  who  it  was  Intended 
should  Inspect  the  mine  with  a  view  to  pur- 
chasing. As  touching  Gra^'son's  willingness 
to  allow  the  purchase  under  the  contract, 
Clarno,  in  giving  an  account  of  his  confer- 
ence with  him  on  June  eth,  says:  "He  [Gray- 
son] stated  that,  if  they  were  able  to  pay 
blm  $45,000,  be  would  surrender  the  mine; 
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that  he  did- not  want  the  property;  that  he 
had  other  mines;  that  he  was  getting  old, 
and  it  was  a  long  way  from  home;  and  that 
if  they  would  pay  him  $45,000  he  was  willing 
to  give  up  tlie  mine."  Grayson  testifies  that 
when  McNally  took  charge  It  was  agreed 
with  Heitkemper  that  he  should  run  the  mine 
in  the  interest  of  the  Virtue  Mining  Company, 
keep  It  open,  and  give  all  benefit  that  might 
arise  therefrom  to  the  company;  that  he 
(Orayson)  was  to  reserve  only  the  expenses 
of  mining  it,  and  the  company  to  have  the 
benefit  of  the  net  proceeds  under  the  bond. 
This  is  denied  by  Heitkemper  in  a  general 
way.  Grayson  made  no  attempt  at  conceal- 
ment of  the  specimens  of  rich  ore  they  had 
discovered.  On  the  contrary,  he  freely  ex- 
hibited them  to  Heitkemper  and  Stuart,  and 
some  of  them  were  exhibited  In  Portland,  to 
aid  in  disposing  of  the  mine;  and  one,  In 
value  about  ?900,  was  left  with  Heitkemper, 
which  was  later  on  returned  to  Grayson. 
Tliis  concludes  a  narrative  of  the  most  im- 
portant events  touching  the  present  dispute, 
and  from  it  we  are  to  determine  the  relative 
rights  of  the  parties. 

It  is  contended:  First,  that  Grayson  and 
Boreman  entered  into  a  conspiracy  to  hinder 
and  delay  the  Virtue  Mining  Company  in  rais- 
ing the  water  from  the  mine,  and  to  so  bur- 
den and  incumber  the  operation  of  It  as  to 
compel  the  company  to  abandon  its  privileges 
under  the  contract  after  it  had,  at  large  ex- 
pense, practically  freed  the  mine  of  water, 
that  Grayson  might  thereby  reap  the  benefit 
of  such  outlay,  and  that  the  fact  of  the  min- 
ers having  taken  forcible  possession  was  but 
the  means  of  a  preconceived  scheme  by 
which  Grayson  should  obtain  possession 
through  them;  second,  tliat,  if  the  conspiracy 
is  not  established,  nevertheless  Boreman  has 
b(-en  grossly  culpable  in  his  management  of 
the  mine,  that  he  incited  the  men  to  riot,  and 
tliat,  having  gained  possession  through  this 
means,  the  acts  of  Boreman  became  Gray- 
son's acts,  by  adoption,  and  therefore  his  pos- 
session was  wrongful;  third,  that  in  any 
event  the  company  was  not  in  default  under 
the  contract,  and  Grayson  was  not  entitled  to 
possession;  and,  fourth,  that  as  a  result  of 
Grayson's  entry  he  has  waived  strict  per- 
formance upon  the  part  of  the  company  In 
tendering  payment  of  the  purchase  price  be- 
fore suit,  because  (1)  he  is  himself  at  fault; 
(i)  he  has  rescinded  or  repudiated  the  con- 
tract; and  (3)  an  accounting  was  made  nec- 
essary; Grayson  contends:  First,  that  the 
company  had  abandoned  the  mine  when  he 
took  possession,  and  therefore  his  entry  was 
rightful;  second,  that  his  possession  was  ac- 
quiesced In,  and  his  management  agreed  to, 
by  the  company;  and,  third,  that,  the  com- 
pany having  failed  to  tender  the  purchase 
price,  it  has  forfeited  its  privilege  of  purclias- 
ing  under  the  contract. 

That  the  mine  was  not  successfully  operat- 
ed under  the  supervision  of  Mr.  Boreman  is 
-a  fact  beyond  dispute,  but  the  company  was 


all  the  wbUe  cognizant  of  his  methods  of 
management  George  Walker,  Its  represen- 
tative and  managing  agent,  was  on  the 
ground,  and  Boreman  was  subject  to  his  su- 
perior authority,  and  it  seems  that  Bore- 
man's  supervision  was  concurred  In,  In  tlie 
main.  We  recall  but  a  single  instance  of 
protest  Boreman  was  perhaps  unduly  so- 
licitous to  serve  the  Interest  of  Grayson, — 
from  what  motives  it  does  not  appear;  possi- 
bly personal  to  himself.  This  is  made  ap- 
parent from  a  letter  written  by  Boreman 
April  29th,  addressed  to  Grayson,  but  never 
sent,  wherein  he  gives  several  reasons  why 
he  thought  the  company  could  not  succeed, 
and  suggested  that,  if  Grayson  would  come 
to  Baker  City  alwut  May  10th  or  12th,  he 
could  see  for  himself  where  It  would  be  to 
his  interest  to  take  hold  of  the  mine.  He 
says:  "I  earnestly  ask  you  to  come  up  as 
soon  as  possible.  It  Is  essential  you  should 
come,  and  to  your  best  Interests."  '  His  acts 
about  the  time  of  the  assignment  and  change 
of  possession  also  Indicate  as  much.  J3ut  it 
is  not  clear  that  Grayson  acceded  to  his 
wishes,  or  in  any  manner  connived  with  him 
in  the  embarrassment  of  the  company,  or 
the  displacement  of  its  possession.  He  did 
appear  at  Baker  City  about  the  9th  of  May,— 
openly,  however,  and  without  any  attempt 
to  conceal  his  presence.  The  company  knew 
it,  and  Mr.  Heitkemper,  Its  secretary,  was  on 
tlie  ground  at  the  time,  and  the  condition  of 
affairs  was  discussed  between  them.  Noth- 
ing was  done  or  attempted  on  the  part  of 
Grayson  indicating  his  Intention  to  take 
cliarge  of  the  mine  until  the  assignment  was 
made  known  to  him,  and  we  conclude  that 
no  conspiracy  existed  between  him  and  Bore- 
man to  oust  the  company  of  possession. 

As  to  the  second  contention:  Boreman,  as 
superintendent  of  the  mine,  being  directly  un-  ■ 
der  the  supervision  of  the  company  and  its 
representatives  up  to  the  time  of  the  assign- 
ment, his  acts  must  be  deemed  the  acts  of  the 
company,  and  we  do  not  think  it  proven  that 
he  incited  the  miners  to  riot  ,  They  probably 
took  charge  of  the  mine  of  their  ovra  volition, 
in  order  to  make  sure  of  their  wages  then  un- 
paid, knowing  that  the  company  bad  assign- 
ed, which  indicated  its  Insolvency,  so  ttiat 
there  were  no  acts  Imputable  to  Boreman 
touching  the  change  of  possession  for  which 
any  responsibility  could  attach  to  Grayson. 
Ihe  dispatch  from  Oakland  would  Indicate 
that  Grayson  had  employed  a  Baker  City  at- 
torney to  look  after  his  Interests.  This  he 
had  a  right  to  do,  and  to  keep  himself  in- 
formed of  any  contemplated  surrender  of  the 
company's  rights,  to  know  of  the  exact  con- 
dition of  aftairs  at  the  mine,  at  all  times,  and 
especially  of  such  an  Important  matter  as  the 
assignment  by  the  company  of  all  Its  assets, 
which  carried  to  the  assignee  the  contract 
under  which  It  was  operating. 

Under  the  third  head,  the  company  was 
evidently  not  In  default,  unless  the  assign- 
ment, the  attendant  circiuustances,  and  the 
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Bcts  Of  the  assignee  operated  as  an  abandon- 
ment. It  Is  claimed  that  the  company  for- 
feited its  right  to  possession  by  reason  of  not 
liaving  operated  and  developed  the  mine  in 
SL  proper  and  workmanlike  manner,  but  this 
contention  is  not  supported  by  the  evidence. 
While,  perhaps,  it  was  not  operated  as  Gray- 
son thought  it  should  be,  yet  other  persons 
of  experience  would  not  be  willing  to  con- 
demn the  work  as  being  unskillfully  done. 
We  are  not  Inclined  to  hold  that  the  act  of 
assignment  was, itself  an  abandonment,  as  it 
seems  to  have  been  reported  to  as  an  expedi- 
ent for  the  purpose  of  dissolving  the  attach- 
ments, and  thereby  removing  an  obstruction 
to  the  operation  of  the  mine.  The  stockhold- 
ers were  prepared  to  meet  tlie  expenses  un- 
der the  management  of  the  assignee,  and  it 
was  the  intention  of  all  concerned  to  k^ep  it 
nmning.  However,  some  acts  of  the  com- 
pany and  the  assignee  subsequent  to  the  as- 
signment are  strongly  indicative  of  a  purpose 
rot  to  press  their  right  to  possession.  The 
assignee,  after  appointing  a  meeting  with 
Orayson  on  the  morning  following  their  con- 
ference on  June  6th,  came  away  to  Port- 
hind  without  keeping  the  appointment;  and, 
although  the  miners  remained  in  possession 
some  six  days  later,  neither  he  nor  any  per- 
son in  behalf  of  the  company  returned  to 
Baker  City  with  a  view  to  settling  with  the 
men,  or  regaining  possession  of  the  mine,  nor 
was  there  any  correspondence  had  to  that 
(•nd.  In  fact,  no  representative  of  the  com- 
pany appeared  at  the  mine  to  claim  posses- 
sion imtil  Mr.  Heltkemper  and  Judge  Stuart 
ir.ade  the  alleged  demand  for  It  during  the 
l.Ttter  days  of  July.  Shortly  after  Mr.  Gray- 
.<«ou  assumed  possession,  he  notified  the  com- 
pany of  what  he  had  done,  arid  his  position 
in  the  premises.  Tliirteen  days  later  both 
tlie  assignee  and  the  company,  by  letter,  dis- 
claimed any  abandonment  upon  their  part, 
and  demanded  the  mine  and  its  proceeds  and 
earnings.  These  circumstances,  to  say  the 
least,  do  not  Indicate  a  great  deal  of  soUti- 
tude  on  the  part  of  the  company,  as  re- 
spects possession,  for  the  time  being;  but 
they  were  perhaps  sufficient  to  forestall  an 
abandonment  \ipon  its  part,  or  the  part  of  the 
iissignee.  tinder  the  contract,  the  company 
need  not  have  operated  the  mine  for  a  period 
of  00  days,  but  by  its  arrangements  with 
Grayson  he  was  to  be  notified  if  it  determined 
at  any  time  to  discontinue  its  operation,  so 
that  he '  could  keep  the  water  from  rising 
again;  and  Grayson  claims  that,  although 
not  notified,  the  conditions  were  such  that 
he  was  justified  in  believing  that  the  com- 
pany did  intend  to  cease  operations,  and  In 
entering  for  the  purpose  of  preserving  the 
property  from  damage.  We  are  not  prepared 
to  say  that  Grayson  was  not  at  fault  in  en- 
tering when  he  did.  The  conditions  under 
which  he  was  entitled  to  enter  had  not  trans- 
pired, and  we  believe  his  possession  was 
wrongfully  obtained.  It  was  urged,  how- 
ever, tliat  Heitkemper,  the  secretary  of  the 


company,  agreed  with  Grayson  in  the  latter 
part  of  July  that  he  (Grayson)  should  retain 
possession  of  and  operate  the  mine,  and  ac- 
count to  the  company  for  the  net  proceeds, 
after  deducting  expenses  for  operation,  and 
that  McNaliy  should  be  employed  as  superin- 
tendent during  the  life  of  the  contract.  But 
it  Is  useless  to  discuss  this  proposition,  as 
Heitkemper  was  without  authority  to  enter 
into  such  an  agreement,  and  Grayson  contin- 
ued In  possession  in  violation  of  his  contractu- 
al relations  with  the  company. 

Again,  It  is  strenuously  urged  that  Grayson, 
by  the  act  of  entry  and  attendant  circum- 
stances, rescinded  and  utterly  repudiated  the 
contract  which  operated  as  a  denial  of  the 
company's  right  to  purchase,  and  hence  that 
it  was  absolutely  excused  from  even  a  tender 
of  performance  before  entering  suit.  On  the 
ITth  Grayson  wrote:  "You  have  forfeited 
your  riglits  under  the  bond  •  •  •  under 
which  you  were  operating  the  mine,  and  aban- 
doned it  to  your  creditors.  I  have  taken  hold 
of  the  property,  as  my  right  under  the  bond." 
The  letter  would  seem  to  be  broad  enough  to 
include  a  denial  of  all  the  company's  rights 
under  the  contract,  but  It  must  be  construed 
in  the  light  of  the  attendant  circumstances. 
Some  time  later  Grayson  wrote,  "I  have  not 
at  any  time  desired  to  prevent  you  from  sell- 
ing, •  •  •  and  will  not  now  stand  in  your 
Tvay.  between  this  and  September."  The  com- 
pany, prior  to  the  entry  by  Grayson,  had  been 
endeavoring  to  sell,  and  liad  on  May  20th  of- 
fered to  sell  to  Grayson  its  interest  in  the  con- 
tract, on  condition  that  he  pay  to  It  simply 
the  amount  of  money  which  had  been  expend- 
ed. Although  this  letter  was  Intended  to  ex- 
plain the  former,  it  cannot  change  its  effect. 
But,  prior  to  writing  the  letter  of  the  17th, 
Grayson  told  Clarno  that  the  company  could 
have  the  mine  upon  paying  the  $45,000.  Lat- 
er he  told  Heitkemper  the  same  thing,  in  ef- 
fect, and  even  made  a  more  liberal  offer;  and 
not  only  this,  but  Grayson  and  McXaliy,  his 
superintendent,  lent  their  assistance  to  the 
company  and  its  officers  in  their  endeavor  to 
sell  the  mine,  and  we  think  It  was  fairly 
understood  between  the  iwrtles  tliat  Grayson 
did  not  gainsay  the  company's  privilege  or 
right  to  purchase  under  tlie  contract.  In  the 
light  of  these  incidents,  Grayson  cannot  be 
held  to  have  repudiated  the  contract.  So  that 
we  have  here  the  conditions  of  defendant  oc- 
cupying possession  in  contravention  of  tlie 
stipulations  of  the  contract,  and  by  reason  of 
which  he  has  rendered  himself  liable  to  ac- 
count, on  some  recognized  equitable  basis,  for 
the  output  of  the  mine  during  the  holding 
prior  to  the  mstltution  of  the  suit.  Grayson's 
wrongful  possession,  however,  does  not  alone 
excuse  performance  on  the  part  of  the  com- 
pany. If  it  has  suffered  Injury  by  such  pos- 
session, it  has  its  action  at  law  for  damages; 
but  if  it  would  liave  a  specific  performance, 
which  seems  to  be  the  purpose  of  the  present 
suit,  it  must  Itself  perform  all  that  is  re- 
quired of  it  under  the  contract    What  it  was 
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raqnlKd  to  do  in  order  to  entitle  It  to  a  con- 
reyanoe  ot  the  mine  was  not  prevented  by 
<}rayson'8  wrongful  possession,  nor  was  a 
tender  of  performance  waived  thereby,  as  It 
was  not  a  denial  of  the  company's  privilege  to 
purchase.  We  think  it  was  well  understood 
that  Grayson's  possession  In  no  way  Inter- 
fered with  the  exercise  of  its  option  to  pur- 
chase the  mine.  It  was  persistently  urged  In 
behalf  of  plaintiff  that  the  company  was  en- 
titled to  the  exclusive  possession  during  the 
whole  time  to  September  1,  1893,  so  as  to  en- 
able It  within  the  spirit  of  the  contract  to 
make  np  Its  mind  as  to  whether  or  not  It 
would  exercise  Its  privilege,  and  that  Gray- 
•on  not  having  kept  a  condition  which,  in 
point  of  time,  was  to  precede  performance  on 
the  part  of  the  company,  thereby  the  company 
was  excused  from  performing,  or  at  least  from 
performing  strictly.  It  Is  very  true  that  the 
-company  was  entitled  to  possession  for  the 
purposes  Indicated,  but,  notwithstanding  the 
fact  that  Grayson  obtained  and  kept  posses- 
sion, plaintiff  has  chosen  to  enforce  perform- 
ance. This  It  could  not  do  without  paying 
the  purchase  price,  and.  If  It  must  flrst  pay, 
what  Is  there  In  the  transaction  that  will 
.waive  payment  In  the  manner  and  at  the  time 
designated?  Nothing  that  we  can.  see.  So 
that  the  fact  of  Grayson's  wrongful  posses- 
sion does  not  alone  excuse  strict  performance 

,  on  the  part  of  plaintiff,  if  he  would  enforce 
■specific  performance.  It  might  have  excused 
.punctuality,  bnt  not  performance. 

Mow  as  to  the  accounting.  It  appears  that 
-Grayson  extracted  bullion  to  the  value  of 
$19,869.81  between  the  thne  of  his  taking  pos- 
session and  September  1,  1893.  His  exi>enses 
for  the  same  length  of  time  were  $16,273.17. 
During  this  period  no  improvements  were 
.made,  except  what  was  necessary  for  the  op- 
-«ratIon  of  the  mine.  This  leaves  a  net  prod- 
uct of  $3,596.64.  This  amount  the  company 
should  have  the  benefit  of,  providing  It  exer- 
cised its  privilege  to  purchase;  otherwise  it 
could  have  no  interest  In  It.  That  Is  to  say. 
If  It  concluded  to  take  the  mine  and  pay  the 
difference  between  this  sum  and  the  $-15,000, 
the  right  was  accorded  under  the  contract; 
but,  if  It  did  not  want  the  mine,  then  it  could 
not  claim  any  interest  In  this  particular  fund. 
At  most,  it  could  claim  no  greater  benefit  than 
the  value  of  the  gross  product.  There  la  no 
pretense  that  either  the  assignee  or  the  com- 
pany tendered  to  Grayson  any  part  of  the 
purchase  price,  or  that  an  accounting  was 
ever  requested  or  demanded  preliminary  to  an 
ascertainment  of  the  amount  required  to  be 
tendered  to  meet  the  balance  due.  An  ac- 
counting out  of  court  would  have  obviated 
the  necessity  of  |in  accounting  in  court,  and. 
whatever  might  have  been  the  result  of  such  a 
demand,  It  Is  certain  there  has  been  no  re- 
fusal on  Grayson's  part  to  account  It  waa 
held  in  Delcbmann  ▼.  Deichmann,  ^  Mo.  110, 
that  uncertainty  as  to  the  amount  actually 
Aue  will  obviate  the  necessity  of  a  tender. 


Bnt,  unless  Onyson  refused  to  acconnt  wttk 
the  plaintiff.  It  Is  difficult  to  see  how  the  sim- 
ple fact  that  there  was  an  unadjusted  acoounl 
between  the  parties  can  operate  as  a  waiver 
of  the  tender.    But,  aside  from  this.  If  there 
was  a  balance  remaining  after  deducting  the 
proceeds,  whether  net  or  gross,  from  the  $45.- 
000,  It  was  Incumbent  upon  the  plaintiff  to 
tender   such   balance.     Payment   being   the 
manner  of  declaring  his  privilege,  no  interest 
passed  to  him  In  the  mine  unless  be  so  de- 
clared it.    Hence  a  suit  for  specific  perform- 
ance cannot  lie.    Bird,   V.'  C,   in  Ulller  t. 
Cameron  (N.  3.  Ch.)  15  AU.  812,  says:    "There 
may  be,  doubtless  are,  many  cases  In  which 
the  complainant  would  be  excused  from  show- 
ing an  offer  to  perform;    but  I  cannot  but 
think,  In  a  case  where  the  complainant  Is  not 
originally  bound,— that  Is,  Is  not  bound  at  all 
by    tbe    contract,    and     cannot    himself    be 
brought  Into  court,— he  should,  by  all  means, 
be  required  to  show  that  be  had  most  faith- 
fully performed  every  stipulation  on  bis  part 
to  be  performed,  bo  far  as  they  appear  upon 
the  record.    If  he  intends  to  hold  the  other 
party  to  the  contract  which  he  has  signed, 
he  himself  should  not  be  guilty  of  a  moment's 
trifling,  without  a  most  satisfactory  excuse." 
See,  also.  Pom.  Spec  Perf.  {{  315,  324.    As 
touching  the  amount  which  be  should  have 
tendered,   be   was  called  upon  to  determine 
that  at  his  peril,  or  he  may  have  tendered  on 
condition  that  Grayson  account    Of  course. 
If  Grayson  had  taken  out  a  net  product  of 
$45,000  prior  to  September  1,  1893,  no  tender 
would  have  been  necessary,  and  this  is  the 
theory  that  plaintiff  seems  to  have  proceeded 
upon.    Or  perhaps  If  he  had  taken  out  ap- 
proximately that  amount  so  that  it  might  rea- 
sonably be  presumed  that  plaintiff  purposed 
purchasing  under  bis  option,  the  result  might 
have  been  the  same.    Equity  has  regard  for 
substance,  rather  than  technical  exaction.    But 
he  has  not  proven  such  a  case.    He  does  not 
even  tender  performance. in  the  complaint,  or 
a  willingness  to  pay  any  balance  that  may  be 
found  remaining  of  the  $-15,000  on  an  account- 
ing.   In  Duvall   t.  Myers,   2  Md.   Cli.  405, 
Johnson,  Ch.,  says:   "A  party  not  bound  by 
the  agreement  itself  has  no  right  to  call  upon 
the  Judicial  authority  to  enforce  performance 
against  the  other  contracting  party,   by  ex- 
pressing his  willingness  in  his  bill  to  perform 
bis  part  of  the  agreement    His  right  to  tbe 
aid  of  this  court  does  not  depend  upon  his 
subsequent  offer  to  perform  the  contract  upon 
his  part,  when  events  may  have  rendered  It 
advantageous  to  do  so,  but  upon  Its  originally 
obligatory   character."    See,    also,    Ducie    v. 
Fold,  8  Mont  240,  19  Pac.  414,  and  Askew  y. 
Carr,  81  Ga.  686,  8  S.  E.  74.    The  allegation 
is  that  be  Is  "ready,  willing,  and  waiting  to 
perform."    This  is  not  a  tender  of  perform- 
ance.   The  offer  in  the  complaint  if  otherwise 
sufficient  should  have  been  to  do  the  things 
necessary   to   complete   or   mature  the   right 
which  it  was  the  plalntUTs  privilege  to  ac- 
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quire,  bo  tbat  tbere  could  bave  been  no  un- 
certainty toucblng  his  Intention  to  purchase, 
providing  the  fund  In  the  hands  of  Grayson 
proved  Insufficient  to  pay  the  purchase  price. 
A3  the  complaint  stands,  plalntltC  does  not 
disclose  a  desire  to  purchase  upon  any  ether 
condltldn,  except  that  of  finding  funds  upon 
an  accounting  sufficient  to  pay  the  purchase 
price.  He  lias  failed  to  establish  the  condi- 
tion, and  the  suit  cannot  be  maintained. 

One  element  of  the  prayer  of  plaintiff  Is 
that  he  be  put  In  possession,  and  maintained 
there,  and  that  a  future  time  be  fixed  In  which 
plaintiff  shall  satisfy  any  balance  found  due 
on  the  accounting  after  possession  given,  and 
this  proposition  was  urged  both  In  the  briefs 
and  at  the  argument  But  we  think  It  unten- 
able for  two  reasons:  First,  the  act  required 
of  the  court  comprehends  an  order  continuous 
in  Its  nature,  requiring  protracted  superrlslon 
and  direction,  with  the  exercise  of  special 
knowledge,  skill,  or  Judgment  In  the  over- 
fiixht.  to  determine  whether  the  mine  is  being 
operated  under  the  conditions  of  the  contract, 
and  will  not  be  specifically  enforced.  Pom. 
Spec.  Pert.  S  312;  Marble  Co.  v.  Ulpley,  10 
Wall.  358;  Beck  v.  Allison,  56  N.  Y.  367; 
Mastln  T.  Bailey,  61  Mo.  196.  And,  second, 
the  fixing  a  new  time  for  payment  would  be 
the  making  of  a  new  contract.  The  court 
cannot  make  contracts  for  parties.  Its  duty 
is  to  determine  their  rights  under  the  con- 
tracts they  bave  made  for  themselves,  and 
when  this  Is  done  it  can  do  no  more. 

This  leaves  undisposed  of  the  question  touch- 
ing the  right  of  the  company  under  the  con- 
tract to  assign  to  Ciarno  without  Orayson's 
assent,  and  the  Incidental  questions  of  the  pow- 
er and  authority  of  the  assignee  to  take  the 
possession  of  the  property  assigned  prior  to 
filing  his  undertaking  as  such  an  officer,  or  to 
operate  the  mine  and  declare  the  option  by 
performance  of  the  conditions  made  necessary 
by  stipulation  of  the  original  parties  and  his 
right  to  maintain  the  bult,  their  settlement 
not  being  necessary  to  a  determination  of  the 
cause.  What  we  have  incidentally  said  touch- 
ing such  rights  and  authority  has  been  upon 
the  assumption  that  he  was  duly  clothed 
therewith,  but  we  are  uot  to  be  understood 
as  having  decided  any  of  these  questions. 

There  was  some  controversy  touching  a  20- 
stamp  mill  which  It  is  alleged  that  Grayson 
agreed  to  furnish.  This  mill  was  constructed 
at  the  mine  prior  to  the  execution  of  the  con- 
tract with  Ralston,  and  subsequently,  and  prior 
to  the  time  at  which  the  Portland  Company 
became  Interested,  was  renovated  and  recon- 
structed Into  a  10-stamp  concern,  and  this  lat- 
ter went  Into  possession  of  the  company,  so 
there  was  no  obligation  on  the  part  of  Gray- 
son to  furnish  a  20-stamp  mill,  as  demanded. 
The  renovated  mill  became  the  property  of 
Grayson  when  the  company  failed  to  purchase 
the  mine  under  the  stipulated  privlli'i;c.  Let 
a  decree  be  here  entered  affirming  the  decree 
of  the  court  below. 


(U  Moat  53T) 

CASOAOS  COUNTY  r.  CITX  OF  OBIBAT 

FALLS. 
(Supreme  Court  of  Montana.     Oct  19,  1890.) 
HiQHWATs  —  Public  Bhioos  —  Repaibs  —  What 

HlJNICIPALITT  LlABLB  rOR, 

Comp.  St.  div.  5,  U  325,  419,  authorise  dtr 
councils  to  establish  and  improve  streets,  and 
to  regulate  their  use,  etc.;  sections  1852-1854 
provide  for  the  raising  of  funds  to  repair  streets; 
and  section  435  declares  that  bo  part  of  the 
streets  of  any  city  shall  be  in  any  road  district 
established  by  the  county  commissioners,  nor 
be  under  the  control  of  any  county  officers. 
UM  that,  where  a  city  extends  its  limits  ao  a> 
to  include  a  bridge  previously  purchased  by  the 
county  from  a  private  corporation,  such  bridge 
becomes  a  part  of  the  street,  and  the  city  is  lia- 
ble for  repairs. 

Appeal  from  district  court.  Cascade  county: 
O.  H.  Benton,  Judge. 

Action  by  Cascade  county  against  the  city 
of  Great  Fails,  submitted  to  the  district 
court  on  an  agreed  statement  of  facts,  to 
determine  which  corporation  was  liable  for 
the  repair  of  a  bridge  within  the  city  limits 
Judgment  for  plalntiti,  and  defendant  ap 
peals.    Affirmed. 

The  controversy  for  determination  i» 
whether  the  city  of  Great  Falls  or  the  coun 
ty  of  Cascade  is  liable  to  repair  and  main 
tain  a  wagon  bridge  spanning  the  MIssour 
river  in  that  city.  The  case  was  submit 
ted  to  the  district  court  upon  an  agreen 
statement  of  facts,  as  provided  by  statute 
The  court  rendered  a  Judgment  in  favor  o< 
the  county.    The  city  appeals. 

An  epitome  of  the  facts  is  as  follows:  Ii 
1888  a  private  corporation  built  the  bridge 
At  that  time,  the  city  of  Great  Falls  ex 
tended  to  the  river  and  the  bridge,  but  did 
not  Include  the  bridge.  In  1890  the  count.T 
bought  the  bridge  from  the  private  corpora 
tion.  In  1892  the  county  replanked  tbr 
bridge,  and  Insured  the  same  for  a  period  of 
three  years  in  favor  of  the  county.  In  189i 
the  said  city  of  Great  Falls,  pursuant  to  the 
laws  governing  municipal  corporations,  ex 
tended  Its  limits  to  the  other  side  of  the  riv 
er,  so  that  the  city  now  Includes  the  bridg< 
and  Its  approaches  on  both  sides.  There  an 
some  other  facts  stated,  which,  however,  aro 
not  material  to  the  controversy.  The  bridge 
is  in  a  bad  state  of  repair,  and  both  the 
county  and  city  refuse  to  repair  It  The 
question  for  determination  Is  simply  wheth 
er  the  city  or  the  county  is  liable  for  said 
repairs. 

The  statutes  of  the  state  which  are  ma- 
terial to  the  inquiry  are  as  follows: 

Section  325,  dly.  5,  Comp.  St,  reads  as  fol 
lows:  "The  city  council  of  ail  cities  incor- 
porated under  this  act  shall  hare  the  fol- 
lowing powers:  *  •  *  (10)  To  lay  out,  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave  or  otherwise  Improve  streets,  alleys 
avenues,  sidewalks  and  public  grounds,  and 
vacate  the  same;  to  provide  for  lighting  and 
cleaning  the  streets,  alleys,  avenues;  to  reg- 
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olate  the  use  of  sidewalks,  and  require  the 
owners  of  the  premises  adjoining  to  keep 
the  same  free  from  snow  or  other  obstmc- 
tlon;  to  regulate  the  depositing  of  ashes, 
garbage  or  other  offensive  matter,  in  any 
street,  alley  or  on  public  grounds;  to  pro- 
-vide  for  and  regulate  street  crossings,  curbs 
and  gutters;  to  regulate  and  prevent  the 
use  or  obstruction  of  streets,  sidewalks  and 
public  grounds,  by  signs,  telegraph  poles, 
posting  hand  bllla  and  advertisements." 

Other  sections  are  as  follows: 

"Sec,  419.  The  city  council  shall  have  power 
to  condemn  and  appropriate  private  proper- 
ty for  opening,  establishing,  widening  or  al- 
tering any  public  street,  avenue,  alley,  lane, 
park,  sewer,  waterway,  or  for  any  other  pub- 
lic use,  and  the  resolution  or  ordinance  of 
the  city  council  ordering,  directing,  author- 
izing or  providing  for  the  taking  of  private 
property  for  ^ny  such  use  shall  be  conclu- 
sive as  to  the  necessity  for  such  taking." 

"Sec.  1842.  It  shall  be  the  duty  of  the  board 
of  county  commissioners  at  each  session 
thereof  to  apportion  the  amount  of  money  in 
the  treasury  available  for  road  purposes  to 
the  several  road  districts,  and  notify  the 
road  supervisor  of  the  amount  subject  to  his 
order,  and  in  no  case  shall  any  supervisor  be 
allowed  to  draw  more  money  than  is  appor- 
tioned to  said  district." 

"Sec.  1852.  It  shall  be  competent  for  the 
municipal  authorities  of  any  town  or  city  in- 
corporated under  the  laws  of  this  state  to 
provide  by  ordinance  for  the  levy  and  col- 
lection of  a  tax  of  not  exceeding  two  mills  on 
the  dollar  on  all  taxable  property  within 
the  corporate  limits  of  such  town  or  city, 
and  also  a  special  tax  of  three  dollars  on 
each  able  bodied  man  between  the  ages  of 
twenty-one  and  forty-five  years,  residing 
within  the  corporate  limits  of  such  town  or 
eity,  which  shall  constitute  a  street  fund, 
and  shall  be  expended  in  opening.  Improv- 
ing and  keeping  In  repair  the  streets  and 
alleys  of  such  town  or  city. 

"Sec.  1853.  All  ordinances  for  the  levy  and 
collection  of  street  taxes,  either  special  or 
ad  valorem,  shall  provide  that  persons  liable 
to  pay  the  same  may  work  out  such  taxes. 
If  they  elect  so  to  do,  under  the  direction  of 
the  street  commissioner  or  supervisor  of 
such  town  or  city,  upon  the  streets  thereof, 
and  shall  provide  for  giving  notice  of  the 
time  and  place  when  and  where  such  work 
shall  be  required  to  be  done. 

"Sec.  1854.  Whenever  any  such  town  or 
city  shall  provide  by  ordinance  for  the  levy 
and  collection  of  such  street  taxes,  no  fur- 
ther or  other  road  tax  shall  be  levied  or  col- 
lected by  the  county  treasurer  of  the  county 
in  which  such  town  or  city  is  situated,  of 
or  from  the  residents  thereof,  nor  shall  any 
portion  of  the  road  taxes  collected  in  the 
county  be  expended  upon  the  streets  or  al- 
leys of  such  corporate  town  or  city,  and 
thirty  per  cent,  of  the  ad  valorem  tax  col- 
lected under  and  by  virtue  of  any  such  ordi- 


nance shall  be  paid  into  the  connty  treasury 
by  the  city  treasurer,  and  -  so  much  of  said 
thirty  per  cent  as  may  be  necessary  sball 
be  apportioned  to  the  road  district  in  wblcb 
such  town  or  city  is  situated,  to  be  expend- 
ed on  roads  of  said  district  outside  town 
limits,  and  the  surplus,  if  any,  shall  be  tot 
the  credit  of  the  general  road  fund." 

"Sec.  435.  No  parts  of  the  streets  of  any 
city  shall  be  in  any  ro.td  district  established 
by  the  county  commissioners,  nor  be  under 
the  control  of  any  county  officers.  No  over- 
seer of  highways  shall  be  elected  in  and  for 
such  city,  but  the  poll  tax  shall  be  collected 
as  hereinafter  provided,  and  shall  be  ex- 
pended on  the  streets,  highways  and  public 
places  governed  by  the  city  council  and  of- 
ficers of  their  appointment." 

Sam  Stephenson,  for  appellant  H.  J.  Has- 
kell, for  respondent 

PER  CURIAM.  When  the  bridge  was  pur- 
chased by  the  county  from  the  private  cor- 
poration, it  was  made  a  free  public  bridge. 
A  public  bridge  Is  part  of  the  highway.  11 
Am.  &  Eng.  Enc.  Law,  641;  Elliott  Roads  k 
8.  p.  21  et  seq.;  Morrill,  City  Neg.  p.  69  et 
seq.;  and  numerous  cases  cited  in  these  text- 
books. We  are  of  opinion  that  the  8tatutt« 
quoted  in  the  statement  foregoing  are  dp- 
cisive  of  this  case.  A  bridge,  being  a  part 
of  the  street,  cannot  be  in  any  road  distrioi 
established  by  the  county,  nor  can  it  be  an 
der  the  control  of  any  county  officer.  Comp. 
St  div.  6,  S  435.  It  is  within  the  Jurlsdi< 
tion  of  the  city  officers.  Id.  J  325,  subd 
10;  Id.  S  419.  Sections  1852  to  ia>4  pro 
vide  for  the  raising  of  funds  by  the  city  for 
repairing  the  streets.  The  reports  are  full 
of  cases  deciding  these  questions,  but  they 
are  not  of  special  interest  in  this  contro- 
versy, for  the  reason,  as  above  noted,  that  it 
clearly  appears  that  the  statutes  are  con- 
clusive. The  Judgment  of  the  district  court 
will  therefore  be  affirmed.    Affirmed. 


(U  MoDt.  V-. 
STATE  ex  rel.  MATTS  v.  REEK,  Connty 
Clerk. 

(Supreme  Court  of  Montana.     Oct.  22,  1896.) 

ELBCTION8— PaRTT    NoMISATIOS — CeRTIFICATB    OF 
BLBOTOBB— iNDEPBXnSST  Canbidate— 

BALI.OT— Injunction. 

1.  A  CBjididate  for  district  judge  was  nom- 
inated by  a  certificate  signed  and  filed  bj  thi^ 
electors  ol  the  Silver  Bepublicao  party  in  the 
counties  composing  the  district  The  certificate 
of  nomination  was  filed  under'  the  direction  of 
the  state  and  county  central  committees  of  the 
district,  and  it  was  sought  to  place  the  nomi- 
nee's name  on  the  official  ballot  under  the  head 
of  tlie  Silver  Republicans.  Held,  that  tlic  di- 
rection of  the  central  committees  did  not  maJ^e 
the  nomination  a  party  action,  so  as  to  take  it 
out  of  the  rale  that  a  nomination  of  a  regular 
existing  party  cannot  be  made  by  a  certificate 
of  electors.  State  v.  Rotwitt  (MonL)  4ti  Pac 
370,  followed. 

2.  Such  a  nominee  cannot  be  placed  on  the 
ballot  as  one  independent  candidate^  siooe  it  is 
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-apparoit  that  the  electors  who  signed  the  certlfl- 
-cate  of  nomination  intended  to  nominate  him  a« 
a  Silver  Republican,  and  it  will  not  be  presumed 
that  they  would  have  signed  a  certificate  to  nom- 
inate him  as  an  indmendent  candidate.  State 
y.  Rotwltt  (Mont.)  46  Pac.  370,  followed. 

PeOtion  by  E.  D.  Matts  to  enjoin  W.  J. 
Reek,  couijty  clerk  of  Granite  county,  from- 
placing  tbe  name  of  Theodore  Brantley  on 
the  official  ballot,  as  a  candidate  for  district 
judge,  under  the  head  of  the  Silver  Repub- 
licans.   Writ  of  Injunction  made  permanent. 

T.  J.  Walsh,  for  relator.  H.  J.  Haskell  and 
McConnell  &  McConnell,  for  respondent 

PEMBERTON,  0.  J.  B.  D.  Matt8,  the  re- 
lator, is  the  regular  Democratic  candidate  for 
district  Judge  for  tbe  Third  Judicial  district 
of  tbe  state  of  Montana,  composed  of  tbe 
counties  of  Deer  Lodge  and  Granite.  It  ap- 
pears also  that  Theodore  Brantley  is  the  reg- 
ular nominee  of  the  Republican  and  Populist 
•parties  for  judge  of  said  district.  It  also  ap- 
pears from  the  petitiofl  that  Theodore  Brant- 
ley was  nominated  by  a  certificate  signed 
and  filed  by  the  electors  of  the  Silver  Repub- 
lican party  in  the  counties  composing  salQ 
district.  This  certificate  was  filed  with  the 
secretary  of  state,  and  the  nomination  of  said 
Theodore  Brantley  under  said  certificate  has 
t)een  duly  certified  by  the  secretary  of  state 
to  the  county  clerks  of  Deer  Lodge  and  Gran- 
ite counties.  By  this  petition  the  relator 
seeks  to  enjoin  W.  J.  Reek,  who  is  county 
clerk  of  Granite  county,  from  placing  the 
name  of  Theodore  BranUey  on  the  ballot  as  a 
candidate  for  said  office  under  the  head  of 
the  Silver  Republicans.  In  State  v.  Rotwltt 
(just  decided)  46  Pac.  370,  this  court  held  that 
a  party  nomination  could  not  be  made  by 
petition,  as  is  sought  to  be  done  in  this  case. 
But  counsel  for  the  defendant  contends  that 
-as  the  certificates  of  nomination  in  this  case 
were  signed  only  by  Sliver  Republicans  of 
the  district,  and  that  said  certificates  of  nom- 
ination were  filed  under  the  direction  of  the 
state  and  county  central  committees  of  said 
district.  It  thereby  became  a  party  action, 
and  legalized  such  nomination  of  Theodore 
Brantley.  But  in  answer  to  this  It  is  suffi- 
cient to  say  if  the  law  does  not  permit  a 
■nomination  of  a  regular  existing  party  to  be 
made  by  certificate  of  electors,  as  was  at- 
tempted to  be  done  in  this  case,  and  which 
was  so  held  in  State  t.  Rotwltt,  supra,  then 
the  direction  of  the  central  committees  to  the 
electors  to  so  act  would  have  no  binding 
'force  or  effect,  or  take  it  out  of  tbe  rule  laid 
down  in  State  v.  Rotwltt,  by  this  court 

Counsel  for  the  defendant  asks  that  if  we 
hold  the  nomination  of  Theodore  Brantley 
bad  as  a  party 'nomination,  then  that  we  hold 
"that  the  name  of  said  Theodore  Brantley  be 
allowed  to  appear  upon  the  ballot  as  the 
electors'  Silver  Republican  candidate  for  tbe 
office  of  district  Judge  of  the  Third  Judicial 
district  in  a  separate  column,  or,  if  tbe  court 
•vbould  be  of  the  opinion  that  the  electors  had 


no  right  to  use  the  name  of  the  Silver  Repub- 
lican party,  that  their  nomination  of  the  said 
Ttieodore  Brantley  be  allowed  to  appear  on 
the  ballot  as  tbe  electors'  Independent  ndmi- 
nation  in  a  separate  column  for  the  office  of 
district  judge  of  the  Third  judicial  district" 
We  are  of  opinion  that  under  no  circumstan- 
ces can  the  name  of  Theodore  Brantley  be 
permitted  to  appear  as  the  electors'  Silver 
Republican  candidate,  because  we  do  not  be- 
lieve the  electors  are  authorized  to  nominate 
Theodore  Brantley  as  a  Silver  Republican 
candidate.  Nor  do  we  think  bis  name  should 
be  permitted,  under  the  circumstances  of  this 
case,  to  appear  on  the  ballot  as  an  Independ- 
ent candidate.  In  determining  this  question, 
we  must  consider  the  rights  of  the  electors 
who  signed  the  certfficate  of  nomination  of 
Theodore  Brantley.  It  evidently  was  the  in- 
tention, as  appears  from  the  allegations  in 
the  answer,  of  the  electors  who  signed  the 
certificate  of  nomination,  to  nominate  Theo- 
dore Brantley  as  a  Silver  Republican.  It 
does  not  appear  anywhere  that  the  electors 
ever  intended  to  nominate  him  as  an  Inde- 
pendent candidate.  He  is  nominated  and  cer- 
tified as  tbe  candidate  of  the  Silver  Repub- 
lican party.  We  have  no  right  to  presume 
that  the  electors  who  signed  this  certificate 
of  nomination  would  ever  have  done  so  if  It 
had  been  proposed  to  them  to  nominate  Theo- 
dore Brantley  as  an  Independent  candidate 
for  Judge  of  that  district;  and  for  this  court 
now  to  change  the  nomination  of  Theodore 
Brantley  from  that  of  a  candidate  of  the 
Silver  Republican  party  to  that  of  an  Indie- 
pendent  candidate  for  judge  of  said  district, 
we  think,  would  be  unauthorized  by  the  law 
and  by  the  action  of  the  electors  of  that  dis- 
trict, and  might  operate  as  a  wrong,  an  in- 
justice, and  a  fraud  upon  the  electors. 

We  are  of  opinion  that  the  questions  in- 
volved In  this  case  were  practically  deter- 
mined in  the  case  of  State  v.  Rotwltt,  supra. 
It  is  therefore  ordered  that  the  writ  of  In- 
junction issued  in  this  case  be  made  permar 
nent 

DB  WITT  and  HUNT.  JJ.,  concur. 


(18  Mont.  S261 
HARMON  V.  HAWKINS,  Sherift. 
(Supreme  Court  of  Montana.     Oct  10,  1890.) 

Sixa— SriiTiiTa  of  PRAnos— Plsadtho — Failcbs 
TO  Allios  Dblivcrt. 
Under  Comp.  St  1887,  div.  6,  |  226,  pro- 
viding that  a  sale  of  chattels  In  the  possession 
of  the  seller,  nnless  accompanied  by  an  immedi- 
ate delivery,  and  followed  by  a  continued  change 
of  possession,  is  conclusive  evidence  of  fraud, 
as  against  tbe  seller's  creditors,  a  complaint  in 
an  action  by  a  purchaser  agninst  a  sheriff  for 
conversion  of  property  seized  under  an  attach- 
ment against  the  seller,  which  shows  tbe  prop- 
erty to  have  been  in  the  seller's  possession  when 
purchased,  and  does  not  allege  an  actual  deliv- 
ery and  change  of  possession,  is  demurrable. 

Appeal  from  dbirict  court.  Cluster  county; 
George  R.  Milbum,  Judge. 
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Action  by  Leo  C.  Harmon,  recelrer  of  the 
Stork  Growers'  National  Bank  of  Miles  City, 
against  James  B.  Hawkins,  as  sheriff  of  Custer 
county.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

This  Is  an  action  for  damages  for  the  al- 
leged conversion  of  pei-sonal  property.  It  is  al- 
leged In  the  complaint  that  the  sheep  In  ques- 
tion were  purchased  by  E.  E.  Batchelor,  as 
trustee  of  the  plaintiff  bank.  The  sheep.  It  is 
alleged,  were  at  the  time  of  the  alleged  pur- 
chase In  the  possession  of  one  Dan  H.  Bow- 
man; that  the  said  Bowman  was  at  the  time 
of  the  alleged  purchase  notified  by  Batchelor  of 
the  same;  that  Bowman  received  the  sheep  from 
said  Batchelor,  and  agreed  to  herd  and  care 
for  the  same  until  they  were  otherwise  disposed 
of.  The  sheep  were  purchased  by  Batchelor 
from  said  Bowman  and  one  Merrill.  It  seems, 
from  the  Imperfect  record  of  the  case,  that  there 
was  a  trial  of  some  sort,  of  the  ease,  before 
the  court  without  a  Jury.  Pending  the  trial 
the  plaintiff  asked  and  obtamed  leave  of  court 
to  amend  the  complaint  by  interlining  therein 
words  showing  that  Batchelor  purchased  the 
sheep  as  trustee  of  the  plaintiff.  This  contin- 
ued the  case,  and  the  court  granted  defendant 
time  and  leave  to  demur  to  or  answer  the 
amended  complaiit.  The  defendant  demurred 
on  the  ground  that  the  amended  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  also  on  the  ground  that  the 
amended  complaint  was  Inconsistent  with  the 
former  complaints  filed  by  plaintiff.  The  court 
sustained  the  demurrer.  Plaintiff  declined  to 
amend  the  complaint,  whereupon  Judgment  was 
entered  in  favor  of  defendant  for  costs.  Plain- 
tiff appeals  from  the  judgment. 

C.  H.  Loud,  for  appellant,  Strevell  &  Porter, 
for  respondent. 

PEMBRRTON,  O  J.  (after  stating  the  facts). 
The  sheep  in  controversy,  as  shown  by  the 
complaint,  were,  at  the  time  it  is  alleged  Batch- 
elor purchased  them  of  Bowman  and  Merrill, 
all  in  the  ix>s8ession  of  Bowman.  It  is  nowhere 
alleged  that  Bowman  and  Merrill,  or  either  of 
them,  ever  delivered  the  sheep  to  Batchelor. 
The  most  that  can  be  claimed  is  that  when 
Itetchelor  purchased  the  sheep  they  were  In  the 
possession  of  Bowman,  and  that  they  were  per-^ 
mltted  to  remain  in  his  possession  upon  his  al- 
leged promise  to  herd  and  care  for  them  until 
they  were  otherwise  disposed  of.  It  is  not  al- 
leged that  there  ever  was  an  actual  delivery  of 
the  sheep  to  Batchelor  by  Bowman  and  Merrill, 
or  either  of  theia.  There  is  no  allegation  in 
the  complaint  that  there  was  a  change  of  pos- 
session at  the  time  Batchelor  purchased  the 
sheep,  or  at  any  other  time  before  they  were 
attached  by  the  defendant.  The  defendant  ia 
the  sheriff  of  Custer  county,  and  attached  the 
sheep,  in  possession  of  Bowman  as  sach  officer, 
in  a  suit  by  one  Jordan  against  said  Merrill, 
and  afterwards  sold  the  sheep  under  an  execu- 
tion issued  out  of  the  district  court  of  said 
county  in  said  suit    These  facts  constitute  the 


conversion  alleged  In  the  mmplalnt  It  to  stat- 
ed in  the  t)rief  of  counsel  for  the  respondent 
that  the  court  held  the  complaint  bad  because 
of  the  want  of  an  averment  therein  that  Batcb- 
elor  ever  took  actual  possession  of  the  sheep  un- 
der his  alleged  piuxihase  from  Bowman  and 
MerrlE  Section  226,  dlv.  5,  Comp.  St  1887. 
under  which  this  case  was  tried,  is  as  follows: 
"Every  sale  made  hy  a  vendor  of  goods  and 
chattels  In  his  possession  or  under  his  coutrol, 
and  every  assignment  of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  the  Immediate 
delivery,  and  be  followed  by  an  actual  and 
continued  change  ci  possession  of  the  thing  sold 
and  assigned,  shall  be  conclusive  evidence  of 
fraud  as  against  the  creditors  of  the  vendor 
or  the  person  making  such  assignments,  or  sub- 
sequent purchasers  hi  good  faith."  We  think 
the  allegations  of  the  complaint  fall  far  short 
of  stating  facts  sufficient  to  constitute  an  Im- 
mediate deliveiy,  and  an  actual  and  continued 
change  of  possession,  of  the  sheep,  as  required 
by  said  statute,  in  order  to  constitute  the  sale 
to  Batchelor  valid  against  creditors  and  subse- 
quent purchasers  in  good  folth.  The  action  of 
the  court  In  sustaining  the  demurrer  to  the 
complaint  is  the  only  error  assigned.  We  see 
no  error  in  the  action  of  the  court.  The  judg- 
ment appealed  fmm  is  affirmed.     Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(IS  Uont.  566) 
STATE  ex  rcl.  QILLIS  v.  JOHNSON,  County 

Clerk. 

(Supreme  Court  of  Montana.    Oct.  22,  1896.) 

Eleotiorb— PxRTT  NoMiNATioss— Rival  C<iHvex- 

TION8. 

A  court  will  not  attempt  to  determine 
which  Of  two  rival  county  conventiflns,  held  by 
opposing  factions  of  the  same  political  party, 
and  eacli  composed  of  delogates  regularly  elect- 
ed to  a  convention  called  by  the  constituted  a\\- 
thorities  of  the  party,  is  entitled  to  represent 
the  party,  by  enjoining  the  -county  clerk  from 
placing  the  names  of  the  nominees  of  either 
convention  on  tlie  official  ballot. 

Petition  on  relation  of  Malcolm  Gillls 
against  Charles  Q.  Johnson,  county  clerk  and 
recorder  of  Silver  Bow  county,  for  a  writ  of 
injunction.    Writ  denied. 

F.  T.  McBride,  L.  J.  Hamilton,  and  J.  F. 
Forbis,  for  relator.  Thompson  Campbell,  for 
respondent. 

PER  CURIAM.  It  appears  In  this  action 
that  the  regularly  elected  delegates  to  the 
county  Republican  convention  of  Silver  Bow 
county  assembled  pursuant  to  regular  call, 
but  were  unable  to  agree  on  an  organization, 
the  disagreement  arising  when  the  secretary 
of  the  Republican  committee  attempted  to 
call  the  convention  to  order.  Confusion  reign- 
ed, and  some  violence  is  alleged  to  have  oc- 
curred, in  the  Auditorium,  where  the  dele- 
gates were  gathered.  Thereupon,  and  it  is 
averred  by  reason  of  these  acts  of  violence 
and  other  wrongs,  certain  delegates   with- 
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drew,  and  assembled  at  another  place;.  stUl 
acting,  It  1b  claimed,  under  tbe  regular  call. 
At  this  other  place  these  delegates  organized 
into  what  is  claimed  to  be  a  convention,  nom- 
inated  a  full  county  ticket,  and  adopted  a 
name,  to  wit,  the  "SilTer  Republican  Party," 
but,  it  is  averred,  with  "no  purpose  of  form- 
ing a  new  or  other  party,  and  for  the  sole 
and  only  purpose  of  designating  the  party  as 
the  'Silver  Republican  Party,'  for  and  as  a 
principle  only,  and  for  the  purpose,  further, 
—there  being  another  ticket  nominated,  under 
the  name  'Republican  Party,'— to  designate 
for  the  Information  and  knowledge  of  the 
electors  of  the  state  of  Montana,  that  no 
mistake  might  be  made,  and  that  there  should 
be  no  confusion  in  the  identity  of  the  two 
tickets."  Meantime  the  delegates  who  re- 
mained at  the  Auditorium  organized,  and 
they,  too,  proceeded  in  convention  to  nominate 
a  county  ticket.  We  are  now  asked  by  the 
petitioner,  Gillis,  who  is  chairman  of  the  Re- 
publican central  committee  of  Silver  Bow 
county,  to  enjoin  the  county  clerk  from  pla- 
cing on  the  olUcial  ballot  the  names  o{  those 
persons  certified  as  nominated  by  the  Silver 
Republican  convention.  No  question  of  the 
right  of  the  delegates  who  assembled  under 
the  call  to  organize,  a  convention  is  pre- 
sented in  this  case.  The  question  is  simply 
one  of  the  relative  rights  of  rival  facuons 
within  the  tanks  of  the  regularly  elected  del- 
egates. Such  a  contention,  under  all  the 
facts  of  the  case,  It  Is  well  to  leave  to  the 
electors  to  determine.  They  cannot  well  be 
misled,  because  the  names  of  the  two  factions 
should  appear  under  different  beads  on  the 
ballot,  and  each  faction  will  appear  but  once. 
At  all  events,  we  shall'  follow  the  rule  laid 
down  in  Phelps  v.  Piper  (Neb.)  67  N.  W.  755, 
and  decline  to  interfere.  The  proceeding  is 
dismissed. 


(18  Mont  533) 

MURRAY  et  al.  v.  SWANSON  et  al. 

(Supreme  Court  of  Montana.     Oct.  19,  1896.) 

Mechanics'  Liens— Pkiokitibb  —  Mortgaoe— Ai/- 

LUWANCR  OP   ArroRNET'S  FEES. 

1.  Under  Gen.  Laws  1887,  div.  5,  §  1374,  pro- 
viding that  lions  for  work  done  or  matpriat  fur- 
nished as  spocified  in  said  chapter  "shall  be  pri- 
or to  and  have  precedence  over  any  mortgage 
•  •  *  made  snijsequent  to  the  commencement 
of  work  on  .iny  contract  for  the  erection  of  such 
building."  etc.,  a  lien  for  work  done  in  plaster- 
ing a  building  is  superior  to  a  previous  mort- 
gage given  after  the  commencement  of  said 
building. 

2.  Act  March  14,  1889  (16th  Leg.  Assem.  p. 
172),  providing  that,  in  an  action  to  enforce  a 
mechanic's  lien,  plaintiff  shall,  if  Baccessful,  re- 
cover a  reasonable  attorney's  fee,  as  costs,  re- 
lates to  fees  taxable  as  costs  in  the  trial  court 
"Illy,  and  not  in  the  supreme  court. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty;  William  O.  Speer,  Judge. 

Action  by  B.  E.  Murray  and  C.  O.  Murray, 
co-partners  as  Murray  Bros.,  against  Sadie 
Swanson  and  others,  to  foreclose  a  mechanic's 
lii'D,  and  have  it  declared  a  superior  Hen  on 


the  premises.  From  a  Judgment  (or  plain- 
tiffs, defendant  Samuel  H.  Stturt  appeals,  the 
other  defendants  having  defaulted;    Affirmed. 

This  is  an  action  by  Murray  Bros.,  co-part- 
ners, to  foreclose  a  mechanic's  lien  on  certain 
property  formerly  owned  by  the  defendant 
Swanson,  and  to  have  the  claims  or  liens  of 
the  other  defendants  declared  inferior  to  the 
lien  of  plaintiffs.  The  defendants  defaulted, 
except  S.  H.  Stuart,  the  aiqpellant,  who  held 
the  mortgage  on  the  premises  covered  by  the 
liens.  The  complaint  alleged  the  perform- 
ance of  the  work  for  which  the  plaintiffs  claim- 
ed a  lien,  alleged  its  reasonable  value,  and 
prayed  for  a  reasonable  attorney's  fee.  It  la 
admitted  by  the  pleadings  that  plaintiffs'  lien 
was  filed  for  plastering  a  frame  building  own- 
ed by  Sadie  Swanson  at  the  time  the  vrork  was 
performed;  the  plajsteiring  having  been  done 
between  the  5th  and  15th  days  of  December, 
1892.  The  amended  complaint  averred  that 
S.  H.  Stuart  claimed  a  lien  by  virtue  of  a 
mortgage  given  to  him  by  Sadie  Swanson, 
dated  November  24,  1892.  It  was  also  alleged 
that  the  mortgage  was  given  after  the  com- 
mencement of  th6  work  on  various-  contracts 
for  the  erectfon  of  the  .building  situated  upon, 
the  premises  described  in  the  lien.  The  an- 
swer raised  the  question  whether  the  mort- 
gage of  Stuart  was  a  prior  Hen  on  the  prop- 
erty, and  whertber  It  was  entitled  to  precede 
the  lien  of  the  plaintiffs.  The  plaintiffs  moved 
for  judgment  on  the  pleadings.  This  motl<m 
was  sustained,  and  judgment  ordered  for  the 
plaintlfEs,  and  decree  entered  adjudging  the 
lien  set  up  in  the  plaintiffs'  complaint  to  be 
superior  and  paramount  to  the  interest  of  the 
mortgagee,  Stuart,  and  awarding  the  plaintiffs 
$60  attorney's  fees.  The  appeal  is  frtHn  the 
judgment. 

Chas.  O'Donnell,  for  appellant  C.  R.  Leon- 
ard, for  respondents. 

HUNT,  J.  (after  staUng  the  facts).  The 
portion  of  section  1374,  div.  5,  Gen.  Laws 
1887,  applicable  to  the  present  coniroversy,  Is 
as  follows:  "The  liens  for  work  or  labor 
done,  or  material  furnished,  as  specified  in 
this  chapter,  shall  be  prior  to  and  bave  preced- 
ence over  any  mortgage,  incumbrance  or  oth- 
er lien  made  subsequent  to  the  commencement 
of  work  on  any  contract  for  the  erection  of 
such  building,  structure  or  other  Improvement" 
A  former  statute  of  the  territory  of  Montana 
provided  that  "the  liens  for  work  or  labor 
done'  •  •  •  shall  have  priority  •  •  • 
and  shall  be  preferred  to  aU  other  liens  and 
incumbrances  which  may  be  attached  •  •  ♦ 
to  the  extent  aforesaid  *  •  •  made  subse- 
qn«it  to  the  commencement  of  said  building, 
erection  or  other  Improvement."  Gen.  Laws 
1879,  div.  6,  i  827.  In  Davis  v.  BUsland,  18 
Wall.  659,  the  supreme  court  at  the  United 
States  decided  that  under  this  statute  quoted 
above,  liens  secured  to  mechanics  and  material 
men  had  precedence  over  all  other  Incumbran- 
ces put  upon  the  property  after  the  commence- 
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ment  of  tbe  bnildlng.  This  construction  of 
tbe  statute  was  regarded  as  Just,  tbe  court 
there  saying,  "Why  should  a  purchaser  or 
lender  have  the  benefit  of  the  labor  and  ma- 
terials which  go  Into  the  property,  and  give  It 
Its  existence  and  value?"  The  same  view  of 
the  statute  was  taken  by  tbe  supreme  court 
of  the  territory  In  Mason  v.  Germaine,  1  Mont 
263,  where  the  court  were  of  opinion  that  the 
statute  expressly  gave  preference  to  liens  of 
mechanics  and  material  men  over  any  Incum- 
brance made  subsequent  to  the  commencement 
of  the  iKilldlng.  It  will  be  observed  that  there 
la  a  difference  in  the  wording  of  the  statute 
construed  In  Davis  v.  BUsland,  supra,  and  sec- 
tion 1374,  quoted  above.  The  latter  reads 
dius,  "Subsequent  to  tbe  commencement  of 
worli  on  any  contract  for  the  section  of  such 
building,  structure  or  other  Improvement;" 
while  the  former  reads  "subsequent  to  the 
commencement  of  said  building,  erection  or 
other  improvement"  But  this  diCTerence  Is 
expressly  referred  to  and  commented  upon  in 
Merrigau  y.  English,  9  Mont  113,  22  Pac.  458, 
where  Justice  Bach,  for  the  court,  said: 
"But  there  is  no  difference  'in  the  meaning. 
'  When  Crawford  commepced  to  erect  tbe  build- 
ing, work  was  commenced  on  a  contract  for 
tbe  erection  of  the  building;  in  other  words, 
that  was  the  commencement  of  tbe  building.' 
Such  a  construction  of  tbe  statute  as  Is  stated 
in  the  case  last  cited  is  not  unjust  The  mort- 
gagee knew  the  law.  He  knew,  or  could 
have  known,  that  work  had  been  commenced 
on  a  contract  for  the  erection  of  a  building. 
He  knew  that  persona  other  than  the  original 
contractor  would  perform  work  and  labor 
which  would  Improve  the  property  upon  which, 
as  security,  he  advanced  the  money.  He  knew 
of  the  lien  which  such  subcontractor  could  ac- 
quire. To  hold  otherwise  would  be  to  destroy 
the  very  purpose  of  this  law,  which  was  to 
give  to  the  subcontractor  a  direct  lien  for  the 
value  of  his  labor,  because  it  is  evident.  If  the 
contrary  was  held,  such  liens  would  be  made 
worse  than  a  farce  by  so-called  blanket  mort- 
gages filed  the  day  after  the  Improvement  was 
commenced."  The  case  is  therefore,  upon  this 
point  determined  by  these  former  construc- 
tions of  the  Montana  lien  statutes,  and  tbe 
court  properly  adjudged  the  mortgage  a  subse- 
quent lien  to  tiiat  of  plaintiffs. 

The  district  court  allowed' the  respondents 
$50  attorney's  fee,  as  part  of  tbe  costs.  This 
was  authorized  by  act  of  tbe  Sixteenth  legis- 
lative assembly,  approved  March  14,  lS89.i 
Wortman  v.  Klelnschmidt  12  Mont  316,  30 
Pac.  280.  Respondents'  counsel  now  asks  this 
court  to  allow  blm  to  be  taxed  as  costs  a  rea- 
sonable fee  for  services  of  counsel  in  the  su- 
preme court  The  only  question  Involved  is 
whether  the  statute  referred  to  allowed  attor- 
ney's fees  as  part  of  costo  in  tbe  supreme 
court  as  well  as  tbe  district  court    Upon  the 

lAct  March  14,  1889,  provides  that  in  ac- 
tions to  enforce  mechanics  liens,  plaiotiCf  sbaii, 
if  successful,  recover  a  reasonable  attorney's 
fee,  as  coats. 


general  principle  that  costs  are  recoverable  at 
law  only  by  force  of  statute,  and  depend  upon 
the  terms  of  the  statute  strictly  construed,  we 
do  not  find  authority  in  the  statute  to  allovr 
counsel  fees  in  the  supreme  court  The  stmt- 
ute  Is  a  severe  one,  at  best  and  ought  to  be 
strictly  construed.  We  therefcH«  think  that 
its  application  should  govern  attorney's  fees- 
taxable  as  costs  only  in  the  court  in  which  HtB 
action  is  instituted.  Judgment  affirmed.  Af- 
firmed. 

PEMBBRTON,  O.  J.,  concurs;. 

DB  WITT,  J.  I  concur  In  tbe  Judgment, 
but  in  the  allowance  of  tbe  attorney's  fee  la 
the  district  court  only  on  the  ground  of  stars 
decisis  and  res  adjudloata.  Wortman  v.  Kleln- 
schmidt 12  Mont  316,  30  Pac.  280;  Sup^ 
Ca  V.  Wdls,  16  Mont  65,  40  Pac.  78. 


(IS  Mont.  Ga> 
STATE  ex  lel.  8LIGH  v.  REEK. 
(Snpreme  Court  of  Montana.     Oct  22,  1888.) 

BliCTIONB — APPUOikTION  rOB  IKIUNOTION— LaOHES 

np  Relator. 
Where  a  relator  has  been  goilty  of  sodi 
laches,  in  bringing  before  the  court  an  applica- 
tion for  an  injunction  against  nn  officer  charged 
with  the  duty  ot  preparing  the  <Acial  ballota 
for  an  election,  that  the  court  has  not  suffideot 
time  for  the  proper  consideration  of  the  ques- 
tions involved  before  the  officer  is  compelled  by 
law  to  act  the  application  will  be  dismissed. 

Application,  on  relation  of  James  M.  Sligb, 
for  an  injunction  against  G.  J.  Reel^  coimty 
clerk  and  recorder  of  Granite  county.  Dis- 
missed. 

J.  W.  Kinsley,  for  relator.  McConnell  & 
McConnell  and  H.  J.  Haskell,  for  respondent 

PER  CURIAM.  This  proceeding,  in  its  na- 
ture and  object  is  similar  to  the  many  other 
election  ballot  cases  which  we  have  beard 
during  this  week.  The  relator  seeks  to  re- 
strain tbe  county  derk  from  placing  upon 
tbe  official  ballot  certain  uames.  The  ques- 
tion raised  here  differs  somewhat  from  tbat 
presented  In  any  of  tbe  other  cases.  Tbo 
contention  between  tbe  relator  and  those  per- 
sons whom  be  seeks  to  have  excluded  from 
the  official  baUot  is:  This  relator  and  his  as- 
sociates claim  to  be  tbe  nominees  of  the  Sil- 
ver Republican  party  of  Granite  county,  duly 
nominated  by  a  regular  convention  of  that 
party.  The  persons  whose  nominations  he 
attacks  make  precisely  the  same  claim.  In 
other  words,  we  have  a  contention  between 
two  rival  conventions,  each  naming  candi- 
dates for  tbe  same  county  offices,  and  each 
convention  claiming  to  be  the  only  regular 
convention  of  tbe  Silver  Republican  party. 
It  appears  that  each  convention  was  In  fact 
composed  of  delegates  as  to  whom  there'  is 
a  showing  that  they  were  elected  from  the 
body  of  the  electors  of  the  coimty.  This 
raises  a  question  not  heretofore  decided,  and 
one  of  very  great  importance.     We  are  IB- 
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formed  tliat  the  official  ballot  must  be  print- 
ed and  adrertised  to-morrow.  All  business 
of  tbis  court  has  been  set  aside  for  the  last 
weelt,  and  our  whole  attention  has  been  oc- 
cupied in  the  hearing  of  these  election  ballot 
cases.  The  certificate  of  nomination  which 
tbis  relator  seeiis  to  attaclf  was  filed  on  Octo- 
ber 13th.  The  vitally  important  questions 
nyowed  in  the  case  have  been  allowed  to  rest 
until  tills  time,  and  now  their  consideration 
is  thrust  upon  us,  when  there  is  absolutely 
no  time  for  a  consideration  which  would  en- 
able U8  to  arrive  at  any  proper  conclusion, 
or  one  that  would  be  satisfactory  to  our- 
selves or  the  electors.  Just  what  may  be 
the  duty  of  the  court  as  between  rival  con- 
ventions which  make  something  of  a  show- 
ing (how  satisfactory  It  may  be  we  are  not 
prepared  to  say)  that  they  were  representa- 
tive and  composed  of  delegates  coming  from 
the  electors,  we  are  not  able  to  determine  in 
a  few  hours'  consideration.  The  subject  is 
too  important  and  too  far-reaching.  By  rea- 
son of  laches  and  negligence  of  the  relator 
in  not  presenting  his  case  so  that  the  court 
would  have  a  reasonable  time  for  its  consid- 
eration, we  shall  dismiss  the  application,  and 
refuse  in  any  way  to  interfere  with  the  action 
of  the  county  dertc.  We  do  not  consider  tiiat 
it  is  our  duty  to  stop  the  proceedings  of  an 
election  when  the  question  is  forced  upon  us 
at  this  late  hour.  We  reserve  any  expression 
of  opinion  as  to  the  merits  of  the  case. 


(IS  Mont.  528) 

BARDWBLIi  et  al.  v.  ANDERSON  et  al. 
{Supreme  Court  of  Montana.     Oct  19,  1896.) 
Motion  rou  NkwTkial— SPECiPiCATioysorEBBOB 

— ISSUPFICIBSCT  OP  EviDBSOB— InADB- 

QUATB  ASSISNME.^ITS. 

1.  An  action  on  nn  account  and  to  foreclose  a 
nipchanic'a  lien  was  tried  to  the  court.  The 
court  made  no  findings,  and  held  generally  for 
dcfondiints.  On  a  motion  for  a  new  trial,  a 
specification  of  error  was:  "The  court  erred  in 
finding  that  M.  was  in  any  way  incapacitated 
from  mnking  a  contract  with  A.,  the  contractor, 
to  furnish  materials  descritied  in  plaintiff's  com- 
plaint •  •  •  and  the  evidence  herein  fails 
wholly  to  sustain  the  finding  of  the  court  in  this 
particular."  Hdd,  that  the  statement  did  not 
specify  the  particular  errors  on  which  the  party 
would  rely,  as  required  by  Code  Civ.  Proc.  1887, 
$  208.  subd.  8,  and  was  properly  disregarded. 

2.  A  si)ooificntiou  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict  or  other  deci- 
sion, on  a  motion  for  a  new  trial,  in  terms,  "The 
Hiulings  of  the  court  to  the  effect  that  the  value 
uf  the  materials  described  in  the  complaint  liad 
not  been  sufficiently  proven  are  unsupported  by 
the  evidence,  and  in  direct  conflict  with  the 
same,  and  are  one  of  the  errors  specified  by  the 
plaintiff  herein,"  is  bad  as  an  assignment  of  in- 
sufficiency. 

Appeal  from  district  court,  Cascade  coun- 
ty;  G.  H.  Benton,  Judge.  < 

Action  by  Charles  S.  Bardwell  and  others, 
partners  as  Bardwell,  Robinson  &  Co., 
against  H.  A.  Anderson,  Timothy  £!.  Collins, 
and  John  Lepley.  From  a  judgment  in  fa- 
vor of  defendants,  and  an  order  denying  a 
new  trial,  plaintiffs  appeal.    Affirmed. 


T.  E.  Brady  and  F.  A.  Merrill,  for  appel- 
lants. Wm.  Plggott,  Ransom  Cooper,  and  J. 
A.  Hoffman,  for  respondents. 

DE  WITT,  J.  Tbis  is  an  action  upon  an 
account  and  to  foreclose  a  mechanic's  lien. 
The  plaintiffs  are  assignees  of  the  account 
and  the  lien  of  F.  M.  Morgan,  who  furnish- 
ed material  to  the  defendant  Anderson,  a 
contractor,  to  go  into  the  building  of  defend- 
ants Collins  and  Lepley.  The  case  was  tried 
to  the  court  without  a  Jury.  The  court 
found  for  the  defendants  who  were  served, 
to  wit  Collins  and  Lepley.  Plaintiffs  moved 
for  a  new  trial,  which  was  denied,  and  ap- 
peal now  from  that  order,  and  from  the 
Judgment 

The  points  discussed  by  counsel  are  those 
made  upon  the  motion  for  a  new  trial.  At 
the  outset,  the  respondents  stand  firmly  up- 
on their  position  that  upon  the  motion  for 
a  new  trial  there  was  no  sufficient  specifica- 
tion of  errors  of  law  or  Insufficiency  of  evi-' 
deuce.  As  remarked  in  Zlckler  v.  Deegan, 
16  Mont,  at  page  200,  40  Fac.  410,  this 
court  has  tteen  lenient  in  entertaining  ap- 
peals where  the  specifications  were,  per- 
haps, not  wholly  what  they  should  be.  But 
we  cannot  Ignore  the  objections  made  to 
these  specifications.  A  particular  point  is 
made  upon  them  by  respondents.  We  must 
therefore  examine  their  alleged  insufficien- 
cy- 

The  court  made  no  findings  whatever.  It 
simply  held  generally  for  the  defendants. 
There  being  no  Jury  trial,  and  thus  no  in- 
structions, therefore  the  view  which  tlie 
court  took  of  the  law  Is  not  clearly  appar- 
ent. The  statement  on  motion  for  new  trial 
opens  with  the  recital  that  the  court  gave 
judgment  In  favor  of  the  defendants,  and 
then  proceeds  to  what  the  movdng  parties 
claim  are  the  specifications  of  error.  They 
state  as  follows:  "In  reaching  said  conclu- 
sion and  the  rendition  of  said  Judgment  the 
court  erred  in  the  following  particulars,  ail 
of  which  were  excepted  to  by  t|ie  plaintiffs, 
to  wit"  Then  follow  11  paragraphs.  We 
will  take  the  first  as  an  example.  It  is  as 
follows:  "The  court  erred  in  finding  that  F. 
M.  Morgan  was  in  any  way  incapacitated 
from  making  a  contract  with  H.  A.  Ander- 
son, the  contractor,  to  furnish  the  materials 
described  in  plaintiff's  complaint  to  the  Col- 
lins and  Lepley  building,  by  reason  of  any 
relations  existing  between  him  and  Collins 
and  Lepley,  the  defendants;  and  the  evi- 
dence herein  fails  wholly  to  sustain  the 
finding  of  the  court  in  this  particular."  This 
purports  to  be  a  specification  of  an  error  of 
law.  It  is  not  an  error  of  law  at  all.  The 
practitioner  is  complaining  that  the  court 
found  that  which  he  states  the  evidence 
wholly  fails  to  sustain.  In  so  finding,  if 
there  Is  any  cause  for  complaint  It  is  not 
that  there  was  any  error  of  law,  but  on  the 
other  band,  it  would  be  that  the  evidence 
did  not  sustain  the  finding.    Our  statute  pro- 
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vldes  (Code  CIt,  Proc.  1887,  8  298,  subd.  3) 
as  follows:  "When  the  notice  for  the  mo- 
tion designates,  as  the  ground  of  motion, 
the  insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  the  statement 
shall  specify  the  particulars  In  which  such 
evidence  is  alleged  to  be  insufficient.  When 
the  notice  designates,  as  the  ground  of  mo- 
tion, errors  In  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the 
statement  shall  specify  the  particular  en-ors 
upon  which  the  party  will  rely.  If  no  such 
specifications  be  made,  the  statement  shall 
be  disregarded  on  the  hearing  of  the  mo- 
tion." As  to  this  matter,  Mr.  Hayne,  la 
his  book  on  New  Trial  and  Appeal,  says,  at 
page  426,  §  149:  "And  it  is  to  be  observed 
that  specifications  of  errors  in  law  are  not 
to  be  confounded  with  specifications  of  the 
insufficiency  of  the  evidence.  An  Instance 
of  this  Is  to  be  found  in  Smith  v.  Christian, 
47  Cal.  18.  In  that  case  the  specification 
was  as  follows:  'Defendant  specifies  the  fol- 
lowing particulars  in  which  the  court  erred: 
The  testimony  shows  that  the  award- is  void, 
it  having  been  made  by  an  umpire  selected 
by  lot.  The  testimony  or  pleadings,  as  ad- 
mitted, show  that  the  segregation  of  the 
award  was  without  authority;  that,  by  the 
submission,  it  was  only  provided  for  award- 
ing damages  in  the  aggregate.  If  any,  and 
the  arbitrators  had  no  authority  to  deter- 
mine what  each  party,  should  pay.  There 
was  no  subsequent  promise  to  pay.  There 
was  no  consideration  to  support  any  such 
promise  if  made'  This  was  held  to  be  In- 
Bufllclent,  and  the  court  said:  "These  sped'- 
flcatlons  cannot  be  considered  to  be  specifi- 
cations of  the  particulars  in  which  the  evi- 
dence was  Insufficient,  because  they  are  not 
stated  to  be  such.  On  the  contrary,  they 
are  expressly  set  forth  as  being  errors  in 
law,— "particulars  in  which  the  court  erred." 
But  it  is  clear  that  the  matters  thus  set 
forth  do  not  constitute  errors  of  law.  It  is 
not  an  errot  of  law  that  the  evidence  Is  In- 
sufficient to  'Justify  a  particular  finding  of 
fact.' "  See,  also,  section  150.  The  case 
which  Mr.  Hayne  cites,  Smith  v.  Christian, 
Is  affirmed  In  Heilbron  v.  Ditch  Co.,  76  Cal. 
10,  17  Pac.  932;  Nichols  v.  Jones,  14  Colo. 
60,  23  Pac.  80;  Cunnlngton  v.  Scott,  4  Utah, 
44(!.  n  Pac.  578. 

Applying  those  principles  to  the  specifica- 
tion before  us,  we  find  that  it  is  wholly  insuf- 
ficient as  a  specification  of  an  error  of  law, 
because  It  does  not  describe  in  any  way  an 
error  of  law.  If  the  court  were  Inclined  to 
take  a  loose  view  of  the  subject,  and  say 
that,  while  the  counsel  has  pretended  to 
specify  an  error  of  law,  we  will  still  consid- 
er his  language  as  a  specification  of  Insuffi- 
ciency of  the  evidence,  even  then  the  speclfi- . 
cation  would  be  wholly  bad,  for  the  reason 
that  it  simply  states,  "The  evidence  herein 
fails  wholly  to  sustain  the  finding  of  the 
court  In  this  particular."  This  would  be  bad 
even  as  a  specification  of  insufficiency.    Bank 


V.  Roberts,  9  Mont  S28,  23  Pac.  718;  Zlckler 
V.  Deegan,  16  Mont.  198,  40  Pac.  410. 

We  will  quote  a  few  more  of  the  speciflca- 
tions  to  illustrate  their  insufficiency:  "(2)  The 
court  erred  In  finding  that  there  was  any 
fraud  perpetrated  upon  the  defoidants  Col- 
lins and  Liepley  by ,  reason  of  the  transac- 
tion  set   forth  In  plaintiffs'   complaint,    be- 
tween F.  M.  Morgan  and  the  defendant  H.  A. 
Anderson,  which  frand  would  in  any  way 
be  to  the  injury  of  the  defendants  Collins 
and  Lepley.    (2)  The  court  erred  in  holding 
that  the  agreement  between  F.  M.  Morgan, 
the  assignor  of  plalntifTs'  lien,  and  H.  A.  An- 
derson, was  a  void  transaction  as  between 
F.  M.  Morgan  and  the  defendants  Collins  and 
Lepley,  instead  of  being,  at  most,  a  voidable 
transaction.    (4)  The  court  erred  in  holding 
that  the  defendants  Collins  and  Lepley  were 
entitled  to  a  dismissal  of  this  action,  or  bad 
any  defense  to  the  claim  of  the  plaintiffs 
herein,  without  having  first  paid  plnlntifTs  the 
reasonable  value  of  the  lumber  and  materials- 
used  in  the  construction  of  their  building,  or 
the  return  of  said  materials,  and  that  their 
retention  of  said  materials  was  not  a  waiver 
of  any  rights  they  might  have  to  repudiate 
said  contract    (5)  The  court  erred  In  finding 
that  the  defendants  Collins  and  Lepley,  and 
particularly  Timothy  B.  Collins,  who  bad  the 
management  and  control  of  the  erection  of 
this  building  for  Lepley  and  himself,   were 
not  aware  that  F.  M.  Morgan  was  furnishing 
to  Anderson  the  materials  described  In  the 
comp'aint,  as  the  evidence  plainly  shows  that 
he  (Collins)  did  know  It,  aud  neither  he  nor 
Lepley  ever  objected  to  Morgan  carrying  out 
said  contract,  but  expressly  ratified  such  ac- 
tion, as  the  evidepce  appears,  by  paying  to 
Morgan  the  moneys  he  had  expended  in  pay- 
ment of  freight  upon  these  materials,  and  also 
by  paying  him  moneys  which  he  claimed  due 
at  the  same  time  for  several  materials  that  be 
furnished  to  the  conti'actor  Anderson.    (C) 
The  court  erred  in  finding  that  the  plaintiffs 
had  not  proved  all  the  issues  set  up  by  tlie 
pleadings  in  favor  of  the  platntlCTs."    While 
these  specifications  pretend  to  point  out  an 
error  of  law,  they  have  to  do  not  at  all  with 
the  law,  but  wholly  with  the  facts.    Specifi- 
cation No.  IC,  perhaps,  is  an  assignment  of 
Insufficiency.    It  reads  as  follows:    "The  find- 
ings of  the  court  to  the  effect  that  the  value 
of  the  materials  described  in  the  complaint 
had  not  been  sufficiently  proven  are  unsup- 
ported by  the  evidence,  and  in  direct  con- 
flict with  the  same,  and  are  one  of  the  errors 
specified  by  the  plaintiffs  herein."     This  ia 
plainly  a  specification  as  to  the  Insutflclency 
of  the  evidence,  and  an  inspection  of  it  shows 
that,  as  such  a  specification.  It  is  clearly  bad. 
Bee  Montana  cases  above  cited.     The  dis- 
trict court   was  Justified  In  Ignoring  these 
specifications,  and  we  must  sustain  Its  ac- 
tion in  denying  a  new  trial. 

This  disposes  of  all  that  Is  sought  to  be 
brought  before  us  on  this  appeal.  The  iriain- 
tlffs  do  not  contend  that  they  were  entitled 
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upon  the  trial  to  a  personal  judgment  against 
the  contractor  Anderson,  for  the  reason  that 
he  had  not  been  serVM  with  sununons,  and 
never  appeared  In  the  case.  The  judgment 
and  order  denying  a  new  trial  wlU  therefore 
have  to  be  affirmed.    Affirmed. 

PBMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(4  Idabo,  76S) 

STINSON  T.  EOURKB. 
(Supreme  Court  of  Idaho.     April  24,  1886.) 
&ppsAt.— Harmless  Error. 
Where  the  allegations  of  the  complaint  are 
supported  by  the  proofs,  and  the  verdict  and 
Judgment  are  in  accordance  with  both,  the  su- 
preme court  will  not  grant  a  new  trial  because 
an  instruction  was  given  which,  although  cor- 
rect as  an  abstract  principle  of  law,  was  not 
applicable  to  the  case. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Nes  Perces  county; 
W.  G.  Piper,  Judge. 

Thomas  Stlnson,  plalntlft,  brings  suit  against 
T.  F.  Rourke,  defendant,  for  work  and  labor  In 
threshing  wheat,  demanding  the  sum  of  $330.- 
36,  and  also  as  the  assignee  of  11  other  par- 
ties who  claim  to  have  performed  work  and 
labor  for  the  defendant  In  harvesting  and 
threshing  said  grain;  amounting  in  the  aggre- 
gate, together  with  the  claim  of  Stlnson  him- 
self, to  the  sum  of  $1,078.01.  The  defendant 
demurred  to  the  complaint,  which  demurrer 
was  overruled  by  the  court,  and  defendant 
filed  his  answer,  denying  each  and  evei*y  alle- 
gation in  the  complaint.  The  cause  was  tried 
before  the  court  and  a  jury,  resulting  in  a 
verdict  and  judgment  for  plaintiff  In  the  sum 
of  $1,040.06.  Defendant  moved  the  court  for 
a  new  trial,  which  was  denied.  Thereupon  he 
appealed  to  this  court,  both  from  the  judg- 
ment and  from  the  order  overruling  motion 
for  new  trial.     Affirmed. 

James  E.  Babb,  for  appellant.  S.  S.  Denning 
and  James  W.  Reid,  for  respondent. 

MORGAN,  O.  J.  (after  Btatbig  the  ftcts). 
The  witnesses,  being  assignors  of  the  claims  up- 
on which  suit  is  brought,  testified  that  one  G. 
v.  Hamilton,  who  claimed  to  be  the  agent  of 
Rourke,  the  defendant,  came  upon  the  ground 
where  the  wheat  was  grown,  on  the  Indian  res- 
ervation In  Latah  county,  Idaho,  and  employed 
them  to  work  hi  the  harvesting  and  threshing 
of  the  wheat  raised  by  Bergevin  Bros.  &  Mar- 
tin, and  upon  which  the  defendant  held  a  mort- 
gage. As  evidence  of  his  right  to  make  con- 
tracts for  the  defendant,  Rourke,  Hamilton  ex- 
hibited a  letter  of  attorney  from  the  defendant, 
of  the  following  t«ior:  "To  Whom  Handed: 
This  Is  to  satisfy  that  I  have  this  dayappolnted 
the  bearer,  George  V.  Hamilton,  my  agent  for 
the  purpose  of  looking  after  and  handling,  and 
taking  such  action  as  he  may  deem  best  and 
proper  In  the  matter  of  the  Bergevin  Bros.  & 
Martin  crop  of  whe<-.t,  on  the  Nea  Perces  Indian 
reservaUon,  near  Genesee,  Idaho,  on  which  said 


crop  I  have  a  mortgag«.  Any  Bming«m«itB  or 
contracts  entered  into  by  bim  in  connection 
therewith  will  be  protected  and  enforced  by  me. 
He  has  full  power  and  authority  to  make  any 
arrangements  or  contracts  he  may  deem  best 
hi  the  premiseB.  [Signed]  T.  F.  Rourke,  Pen- 
dleton, Oregon.  September  6th,  1885."  A  copy 
of  this  letter  was  produced  by  Hamilton,  and 
put  hi  evidence'  bi  this  case.  It  will  be  seen 
that  this  letter  gives  Hamilton  full  power  to  act 
for  defendant  In  the  premises,  and  in  It  Rourice 
agrees  to  protect  and  enforce  any  and  'all  ar. 
rangements  and  contracts  entered  Into  by  Ham- 
ilton, for  defendant,  in  the  matter  of  harvesting 
and  securing  the  said  crop  of  wheat.  The  evl- 
deuce  shows  that,  before  the  appearance  of 
Hamilton,  one  Jackson,  who  had  taken  the 
contract  for  harvesting  the  wheat  from  Berge- 
vin Bros.  &  Martin,  bad  ceased  the  work  of  har- 
vesting, for  the  reason  that  Bergevin  Bros.  & 
Martin  could  no  longer  furnish  the  means  to 
pay  for  the  harvesting  and  threshing  of  the 
grain.  The  men,  being  fearful  of  losing  the 
pay  for  their  work,  had  quit  also.  Upon  the 
arrival  of  Hamilton,  he  shows  this  letter  of  at- 
torney from  Rourke  to  the  men  who  had  been 
engaged  in  the  harvesting  of  the  crop,  and  to 
others  whdm  he  wished  to  engage  to  assist  in 
the  work,  and  represented  to  these  men  that  he 
had  full  power  to  act  for  Rourke  in  the  harvest- 
ing of  the  grain;  that  thereafter  there  would 
be  no  trouble  about  the  money  for  paying  the 
men  for  their  work.,  Upon  these  representa- 
tlona  of  Hamilton  being  made  to  these  men, 
and  to  parties  whom  he  desired'  to  employ  to 
go  upon  the  ground  and  thresh  the  wheat,  work 
was  again  commenced.  The  men  testified  that 
Hamilton,  in  person,  employed  each  one  of 
them,  at  a  stipulated  price,  to  go  on  and  per- 
form this  work;  also  agreed  with  the  threshers 
upon  the  amount  they  were  to  receive  per  bushel 
for  threshing  the  grain;  stating  also  to  them^ 
that  the  money  was  ready  as  soon  as  the  work 
was  done.  It  is  true  that  Hamilton,  in  his  tes- 
timony, denied  making  special  contracts  with 
these  men,  or  any  of  them;  but  the  evidence 
that  he  did  make  these  contracts,  and  repre- 
sentations to  the  men,  is  overwhelming,  and.  It 
seems,  was  not  doubted  at  all  by  the  Jury,  and 
certainly  is  not  by  the  court  There  can  be  no 
question  of  the  fact  that  Hamilton  employed 
these  men  to  do  this  work,  and  also  that  he 
represented  to  them  that  he  had  the  money  to 
pay  them,  and  that  he  was  the  agent  of  Rourke, 
and  obtained  the  money  from  Rora-ke. 

The  appellant  relies  specially  upon  the 
following  assignment  of  errors:  "The  court 
erred  in  giving  to  the  Jury  the  following  in- 
struction: TTou  are  further  Instructed  that 
while  one  person  cannot  make  another  his 
debtor,  without  the  consent  of  the  latter,  or 
recover  for  services  rendered  for  another 
without  a  request,  express  or  implied,  yet  if 
one  stands  by,  and  sees  another  doing  work 
for  him,  beneficial  in  Its  nature,  and  over- 
looks It  as  It  progresses,  and  does  not  Inter- 
fere to  prevent  or  forbid  It,  but  approprIati?s 
such  labor  to  his  own  use,  then,  in  the  alv 
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sence  of  a  special  contract,  a  request  will  be 
iinplied,  and  the  person  for  whom  the  work 
has  been  done  will  be  liable  to  p^y  for  the 
work  what  the  same  was  reasonably  worth, 
unless  it  expressly  appears  from  the  evidence 
that  It  was  done  as  a  gift  or  gratuity.  And 
yon  are  further  instructed  that  when  one 
person  labors  for  another,  with  his  knowl- 
edge and  consent,  and  the  latter  voluntarily 
takes  the  beneilt  of  such  labor,  then  the  law 
will  pi^esume  that  the  laborer  is  to  be  paid 
for  his  labor,  unless  the  contrary  is  shown 
by  the  evidence;  and  if  no  special  contract  is 
proved,  fixing  the  price,  then  the  laborer  is 
entitled  to  ha/e  what  his  services  were  rea- 
sonably worth,'— First,  because  it  is  not  ap- 
plicable to  the  iia'Dllity  of  a  crop  mortgagee 
for  labor  performed  in  heading  or  threshing 
the  crop;  second,  because  the  complaint  iu 
this  case  is  not  based  upon  implied  contracts, 
but  upon  express  ones."  The  second  objec- 
tion will  be  considered  first,  as  the  considera- 
tion of  that  would  appear  to  settle  both. 

The  plaintiff  testifies  to  the  contract  sub- 
stantially as  alleged.  Seven  of  the  men  who 
were  the  assignors  of  Stinson  also  testify  in 
the  case,  for  each  of  wltom  an  express  con- 
tract was  alleged  with  Hamilton,  as  the 
agent  of  Rourke,  the  defendant  The  testi- 
mony of  Means  and  Hamilton  abundantly 
show  the  agency  of  Hamilton.  D.  A.  Woods, 
one  of  the  threshers,  swears  to  a  specific  con- 
tract in  detail.  J.  I.  Long  made  a  contract 
with  Glrault,  but  declined  to  go  to  work  un- 
til he  saw  Hamilton.  By  this  contract  he 
was  to  get  50  cents  per  day,  each,  for  15 
head  of  horses,  and  $5  per  day  for  himself 
and  his  machine.  When  he  saw  Hamilton 
the  latter  asked  htm  why  he  did  not  go  to 
work.  Long  replied  that  he  would  go  to 
work  as  soon  as  he  knew  who  was  to  pay. 
Hamilton  said,  "All  right,"  he  would  see  that 
he  was  paid.  Hamilton  also  told  Long  that 
whatever  contract  Glrault  made,  he  (Hamil- 
ton) would  stand  by.  G.  T.  Riley  swears  to 
a  personal  contract  with  Hamilton,  substan- 
tially ns  alleged,  with  much  conversation 
concerning  the  pay,  unimportant  In  itself, 
but  Important  as  giving  character  to  the 
whole  of  his  testimony,— giving  it  the  impress 
of  truth.  A.  K.  Richardson  ran  a  header. 
He  swears  to  an  express  contract  with  Ham- 
Uton  about  the  27th  of  October,  185)3.  He 
agi«ed  to  pay  Richardson  $6  per  day  for 
himself  and  six  horses,  with  machine.  Ham- 
ilton paid  him  $10.  Otto  Haberle  testified 
that  Hamilton  told  him  to  go  out  and  work. 
Haberle  said:  "  'Mr.  Hamilton,  I  want  to 
Understand  about  my  pay.'  'Well,'  he  says, 
you  need  not  be  afraid.  Mr.  Rourke,  of 
Pendleton,  Is  good  for  It.'  I  said:  'All  right. 
I  will  go  to  work.'  "  And  he  did  so.  Hamil- 
ton oCTered  him  $3  a  day,  and  50  cents  each 
for  his  horses.  This  was  the  last  of  Octo- 
ber, 1803.  William  Alexander  testifies:  "I 
commoncwi  work  at  the  request  of  Glrault, 
and  saw  Hamilton  afterwards.  I  was  a  lit- 
tle in  doubt  about  GIrault's  authority,  and 


spoke  to  Hamilton  about  It;  and  be  said  It 
was  all  right,  and  he  would  pay  me  when  I 
got  through."  This  testimony  was  repeated 
in  different  forms,  but  In  each  substantially 
the  same.  It  was  agreed  that  Alexander 
was  to  have  $6  per  day  for  himself  and  six 
horses.  He  ran  a  header.  For  each  one  of 
these  men,  as  stated,  an  express  contract 
was  alleged,  and  substantially  proven  beyond 
question.  The  Jury  are  the  sole  Judges  of 
the  weight  to  be  given  to  the  testimony  of 
each  witness.  Kvidently  the  statements  of 
the  workmen  were  believed  by  the  Jury,  as 
against  that  of  Hamilton.  The  aggregate 
amount  due,  as  testified  to  by  Stinson  and 
the  seven  workmen  is  $1,158.10.  The  amount 
alleged  in  the  complaint  to  be  due  these  par- 
ties Is  $1,060.  The  amount  found  by  the 
Jury  to  be  due  Stinson,  plaintifl",  on  his  own 
claim  and  as  assignee,  is  $1,040.06.  For  this 
amount  Judgment  is  rendered.  Hamilton 
swears  that  he  never  made  any  contract  with 
these  men,  but  he  also  swears  that  the  power 
of  attorney  was  not  given  to  him  to  do  any- 
thing that  was  necessary  to  save  the  crop  and 
get  it  shipped  out.  "It  was  only  given  me,"  he 
says,  "to  settle  accounts  that  bad  been  con- 
tracted prior  to  that  date."  The  power  of  at- 
torney tells  an  entirely  different  story.  The 
circumstances  surrounding  the  parties  and 
the  grain  when  HamiHon.  appeared  tell  a  dif- 
ferent story.  All  bear  witness  against  Ham- 
ilton and  the  contention  of  tlie  defendant. 
The  Jury  believed  them.  We  must  believe 
them  also.  We  have  their  express  contracts 
alleged  and  proven  beyond  question,  and  the 
verdict  and  Judgment  supported.  It  is  nei- 
ther necessary  nor  proper  to  allege  all  the 
details  of  a  contract  in  the  complaint  Only 
ultimate  facts  need  be  alleged.  We  agree, 
then,  with  the  appellant  that  the  instruction 
given  had  no  place  in  this  cause,  and  for  the 
reason  given,— that  "the  case  was  not  based 
upon  implied  contracts,  but  express  ones." 
It  was  not  applicable  to  either  the  law  or 
the  evidence.  As  an  abstract  statement  of 
law.  It  Is  substantially  correct  and  might 
be  properly  given,  under  certain  conditions. 
To  proceed  to  Inquire  whether  such  an  in- 
struction can  ever  be  applicable  to  a  suit 
against  a  crop  mortgagee  for  wages  in  har- 
vesting the  crop  would  clearly  be  a  bootless 
undertaking,  as  it  could  not,  in  either  case, 
change  this  decision.  Where  the  allegations 
of  .the  complaint  are  supported  by  the  proofs, 
and  the  verdict  and  judgment  are  in  accord- 
ance with  both,  it  cannot  be  the  duty  of  this 
court  to  grant  a  new  trial  because  an  In- 
struction was  given  which,  although  correct 
as  an  alMtract  principle  of  law,  was  not 
applicable  to  the  case,  and  when  It  is  appar- 
ent that  the  Jury  paid  no  attention  to  the  in- 
struction, and  where,  if  they  had,  it  could 
have  made  no  difterence  In  the  result.  The 
Judgment  of  the  lower  court  is  affirmed,  with 
costs  to  respondent 

SULLIVAN  and  HUSTON,  JJ.,  concur. 
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On  Petition  for  Behearing. 
(Oct  16,  1896.) 

MORGAN,  0.  J.  The  reasons  therefor,  as 
given  in  his  petition,  are  answered  in  their 
order. 

First,  the  evidence  in  the  oase  was'  so 
strong,  and  preponderating  to  such  an  ex- 
tent, that  it  would  have  been  the  duty  of  the 
court  to  set  aside  the  verdict  and  grant  a 
new  trial,  bad  the  verdict  been  for  the  de- 
fendant. The  statement  that  Rourke's  only 
connection  with  the  account  was  to  guaranty 
the  payment  of  the  VoUmer  account  is  errone- 
ous, as  Rourke's  letter  of  instructions  to 
Hamilton  is  substantially  as  follows:  "I  have 
appointed  George  V.  Hamilton  my  agent  for 
the  purpose  of  looldng  after  and  handling, 
and  taking  such  action  as  he  may  deem  best 
and  proper  in  the  matter  of  Bergevin  Bros. 
&  Martin  crop  of  wheat,  *  ♦  •  on  which 
said  crop  I  have  a  mortgage.  Any  arrange- 
ments or  contracts  entered  into  by  him  in  con- 
nection therewith  will  be  protected  and  enfor- 
ced by  me.  He  has  full  power  and  authority 
•  ♦  •  to  make  any  arrangements  or  con- 
tracts he  may  deem  best  in  the  premises. 
[Slgnedl  T.  F.  Rourke."  This  letter  shows 
conclusively  ttiat  the  agent  had  full  power  in 
the  promises  for  all  purposes.  It  is  iminate- 
riai  whether  this  power  of  attorney  or  letter 
was  shown  to  the  workmen  or  not.  He  had 
it,  and  the  workmen  contracted  with  him. 
This  is  sufficient  to  fix  his  responsibility. 
The  statement  of  appellant's  witness  that  the 
letter  was  given  him  only  to  settle  bills  at 
Vollmer's,  and  arrange  for  more  credit  for 
Bergevin  Bros.  &  Martin,  is  shown  to  be  un- 
true by  the  letter  itself.  There  appears  to  be 
no  reason  for  granting  a  rehearing  in  above 
cause.     Petition  denied. 

SULLIVAN  and  HUSTON,  JJ.,  concur. 


(8  N.  M.  661) 

UNITED  STATES  v.  FOLSOM. 

(Supreme  Court  of  New  Mexico.     Sept.  4, 
1896.) 

Appeal  from  district  court,  Bemadlllo  county; 
before  Justice  N.  0.  Collier. 

Stephen  M.  Folsom  was  convicted  of  a  viola- 
tion of  the  banking  law,  and  appealed.  Judg- 
ment affirmed,  38  Pac.  70.  The  attorney  gen- 
eral of  the  United  States  asked  a  suspension  of 
sentence.     Denied.     No  opinion. 

F.  W.  Clancy  and  N.  B.  Field,  for  appellant 
W.  B.  Childes,  for  the  United  States. 

HAMILTON,  J.  (dissenting).  I  regret  that  1 
Qnd  It  necessary,  in  obedience  to  my  own  con- 
victions, to  record  my  dissent  to  the  conclu- 
sions reached  l>y  the  court  iu  ordering  the  sen- 
tence  to  be  executed  in  tills  cause.  When  the 
attorney  general,  some  weeks  ago,  through  the 
United  States  attorney,  indicated  his  wish  to 
nave  no  stejis  taken,  and  expressed  a  desire 


that  the  execution  of  the  sentence  be  suspended 
for  the  present,  I  was  then  impressed  with  the 
view  that  this  Aealre  of  the  attorney  general 
should  be  respected,  and  that  the  execution  of 
the  sentence  should  not  be  enforced  at  this  time. 
Subsequent  reflection  has  confirmed  me  in  the 
opinicm  I  then  had. 

While  it  may  be  admitted  that  the  Judi- 
cial branch  of  the  government  possesses  the  al>- 
BOiute  right  to  the  exclusive  control  of  the 
administration  of  all  business  distinctively  with- 
in Its  department;  tliat  it  has  the  power  to 
regulate  and  control  its  proceedhigs,  render  and 
execute  its  judgments  and  decrees,  so  long  as  it 
acts  withhi  the  limit  of  tliat  constitutional  and 
legislative  authority  by  which  it  is  created  and 
controlled;  and  while  it  may  be  true  tbat  this 
right  cannot  be  taken  away,  limited,  suspend- 
ed, or  controlled  by  any  other  department  of  the 
government,  save  by  legislative  authority,  yet 
it  Is  also  true  that  conditions  may  arise,  facts 
and  circumstances  may  have  occurred  In  the 
trial  and  conviction  of  a  person  cliarged  with 
a  crime  under  the  laws  of  the  United  States, 
which  make  It  not  only  legal  aod  proper,  but  a 
matter  of  Justice,  that  Uie  court  should  give  heed 
to  the  reasonable  request  of  another  deportment 
of  the  government  as  to  the  time  and  manner 
of  enforcing  the  Judgment  and  sentence  under 
that  trial.  Especiaiiy  IS  it  so  when  we  conclude 
that  to  grant  tliis  request  no  iiarm  can  come 
to  the  government,  and  to  refuse  the  request 
Injustice  may  be  done  to  the  citizen.  The  de- 
partment of  Justice,  through  the  attorney  gen- 
eral and  his  subordinate  officers,  lias  the  man- 
agement, direction,  and  control  of  all  the  prose- 
cutions arising  under  the  laws  of  the  United 
States.  These  officers  investigate  offenses,  pre- 
pare Indictments  in  cases  where  they  are  re- 
quired, manage  and  direct  all  trials  on  behalf- 
of  the  government  and  often  discontinue  or  dis- 
miss a  prosecution  which,  in  their  judgment, 
ought  not  to  be  continued;  and  the  court  rare- 
ly, if  ever,  denies  or  disputes  their  right  to  do 
so.  They  being  sworn  officers  of  the  court 
and  of  the  government,  and  having  the  inter- 
est of  the  latter  specially  in  cliarge,  tlie  court 
has  a  right  to  assume  ttiat  they  are  guided  in 
their  course  by  a  due  regard  for  the  proper  ad- 
ministration of  public  Justice.  The  defendant 
in  this  case  was  indicted,  tried,  and  convicted 
in  the  Second  Judicial  district  court  of  tUs  ter- 
ritory for  a  violation  of  the  provisions  of  the 
laws  relating  to  national  banks.  He  brought 
the  case  to  this  coi^rt,  where  the  Judgment  was 
affirmed.  38  Pac.  70.  Feeling  himself  ag- 
grieved by  tliat  decision,  he  sought  to  take  his 
case  to  the  appellate  court  for  review,  twt  the 
supreme  court  of  the  United  States  (16  Sup. 
Ct.  222)  held  that  there  vras  no  existing  law 
authorizing  a  review  of  the  case,  and  it  was 
sent  back.  Pending  these  proceedings,  a  bill 
was  introduced,  and  Is  now  pending  in  congre.sa, 
wliich  enlarges  the  Jurisdiction  of  the  circuit 
court  of  appeals  of  the  United  States  so  as  to 
permit  a  review  by  tliat  court  of  this  class  of 
cases.  Pending  this  legislation  the  defendant 
has  laid  before  the  attorney  general  of  the. 
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United  States  a  copy  of  the  record  of  his  trial 
and  convlctian,  and  has  petitioned  for  a  bub- 
penalon  of  his  sentence  until  It  la  ascertained 
If  the  ooming  congress  will  adopt  the  legisIatlcBi 
girlnf;  a  rieht  of  review  in  the  appellate  court 
in  this  class  of  cases.  The  attorney  general 
has  invcstlKatcd  the  case,  and  found,  as  I  must 
conclude,  sufficient  merit  in  the  appeal  to  re- 
quest a  suspension  of  the  sentence,  and  he  asks 
that  no  action  be  taken  In  the  execution  of  the 
senteuL-e  at  this  time.  Is  It  our  duty  to  respect 
tills  reQuest,  and  delay  the  execution  of  the 
sentpnce,  or  ignore  the  request,  and  Imprison 
the  defendant,  pending  his  possible  right  of  ap- 
peal to  a  higher  court?  A  majority  of  the 
court  have  determined  on  the  latter  course; 
«  conclusion  to  which  I  cannot  agree.  If  this 
request  came  from  the  defendant  himself,  it 
might  not  commend  Itself  to  my  favorable  con< 
sideration;  but  coming,  aa  it  does,  from  the 
aide  of  the  goyemment,  whose  Interests  are  man- 
aged and  controlled  by  the  attorney  general, 
through  whose  department  this  conviction  was 
-secured,  be,  after  giving  the  matter  investiga- 
tion, and  prompttd,  as  I  conceive,  by  a  desire 
to  see  that  justice  is  done  aUke  to  the  govern- 
ment and  the  defendant,  has  made  the  request 
that  no  action  be  taken  in  the  matter  at  this 
time;  and  I  believe  it  to  be  due  him,  and  but 
justice  to  the  defendant,  to  yield  to  his  request 
I  was  not  a  member  of  this  court  at  the  time 
of  the  trial,  or  at  the  time  of  the  affirmance  of 
the  judgment  by  this  court,  and  consequently, 
from  the  record,  I  know  nothing  as  to  the  trial 
or  the  verdict  I  may  assume,  however,  that 
the  trial  was  proper,  and  the  verdict  was  cor- 
rect; still  I  must  also  believe  that  the  attorney 
general,  after  an  investigation  of  the  record  of 
the  conviction,  has  discovered  therein  sufficient 
merit  in  the  appeal  of  the  defendant  to  justify 
him  in  the  conclusion  that  an  opportiinity  should 
tie  given  to  the  defendant  to  have  the  case  re- 
viewed by  the  appellate  tribunal,  and  that  a 
stay  of  sentence  should  be  bad  until  it  is  as- 
certained if  this  can  be  done.  It  may  be  said 
that  the  action  of  the  attorney  general  In  this 
regard  is  unusual.  May  It  not  also  be  true 
that  upon  an  Investigation  of  the  case  he  has 
come  to  the  conclusion  that  the  government 
would  suffer  no  Iqjury  by  the  delay,  and  that 
«  due  regard  for  the  rights  of  the  defendant 
has  led  him  to  the  adoption  of  this  course? 
Suppose  the  right  of  review  should  be  given, 
and  the  appellate  court  should  determine  that 
there  was  error  in  the  trial,  and  reverse  the 
cause.  Then  the  sentence  now  imposed  by  the 
court  hi  that  event  would  be  both  Improper  and 
unjust  to  the  defendant  On  the  other  hand. 
If  no  review  is  allowed,  or  if,  on  such  review, 
the  case  should  be  affirmed,  then  no  harm  or 
Injustice  is  done  to  the  govenunent  so  long  as 
d^endant  is  under  good  and  sufficient  bond  to 
submit  to  the  sentence  which  may  be  imposed 
apon  him.  If  the  trial  at  which  be  was  con- 
victed should  prove  to  be  erroneous,  to  Impose 
the  sentence  now  would,  in  my  judgment  but 
force  him  to  submit  to  an  unjust  imprisonment 
baaed  upon  an  erroneous  trial,  and  thus  vialt 


upon  him  an  unjust  tmnishment  founded  apon 
an  illegal  verdict.  I  am  fiilly  persuaded  tbat 
a  due  and  proper  administration  of  justice  does 
not  require  us  to  execute  a  sentence  and  visit 
a  punishment  which  may  lead  to  such  a  poasi- 
bility.  I  am  constrained,  therefore,  In  view 
of  the  desire  expressed  by  the  attorney  general, 
to  dissent  from  the  action  of  the  court  In  or- 
dering the  sentence  executed  upon  the  defendant 
at  this  time; 


(g  N.  M.  4221 
ALBRIGHT  et  aL  v.  TEXAS,  B.P.  AN.  B. 
CO.  et  ai. 
(Supreme  Oonrt  of  New  Mexico.     Sept  1, 


.) 

Ck)RPOBjiTioxs — Vnvkiv  ScBsoRipnox* — Credit- 
ors' Bill— Jddombnt  — KiBOOTXOS  Kstcrkbo 
Ndixa  Bona— Decree  pro  CoNrEsso— Ambxded 
Bill — Sbrviob  of  Process. 

1.  Unpaid  subscriptions  to  the  stock  of  a  cor- 
poration are,  in  equity,  a  trust  fund  for  the  ben- 
efit of  creditors. 

2.  Where  it  is  songht  by  equitable  process  to 
reach  equitable  interests  of  a  debtor,  the  bill 
nnless  otherwise  provided  b^  statute,  mnst  set 
forth  a  Judgment  in  the  jurisdiction  where  thp 
suit  is  Drought  the  issuing  of  an  execution 
thereon,  and  Its  return  unsatisfied,  or  mast  show 
that  it  was  impossible  to  obtain  such  judgment 
in  any  court  within  such  jnrisdiction. 

3.  Where  complainant  brings  his  case  to  s 
hearing,  and  falls  to  take  a  decree  pro  confesso 
against  a  defendant  personally  served,  but  not 
answering,  the  complainant  must  prove  his  cast- 
before  taking  a  decree  against  him. 

4.  Where  leave  to  file  an  amended  Un  it 
granted  on  condition  that  defendants  be  served 
with  notice  of  the  amended  bill  before  the  caus^^ 
come  to  a  hearing,  a  decree  pro  confesso  taken 
on  the  same  day  without  serving  process  cannot 
stand.     42  Pac.  73.  reversed. 


Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  W.  D.  Lee. 
On  rehearing.    Reversed. 
For  former  report,  see  42  Pac.  73. 

It  la  stated  In  the  original  bill,  and  repeated 
In  the  amended  bill,  that  on  the  judgment 
recovered  by  Albright  there  was  issued  on 
November  24,  1885,  an  execution;  and  that 
afterwards,  on  January  13,  18S6,  the  aberiff 
made  a  return  of  nulla  bona;  and  that  tber!> 
was  a  similar  return  on  the  execution  i88ue<l 
on  the  Marshall  judgment  The  sherilTs  re- 
turn on  the  Albright  execution  of  January  13. 
1886,  shows  "that,  after  diligent  search,  I 
am  unable  to  find  any  proi>erty  of  the  defend- 
ant in  my  county  subject  to  execution,  and  I 
further  certify  on  the  4th  day  of  December, 
1885,  in  my  county,  I  served  a  written  notice 
as  garnishee,  together  with  copy  of  execution, 
upon  one  Lehman  Spiegelberg,"  etc.  Tttere 
was  no  return  of  nulla  bona  shown  on  the 
Marshall  execution.  The  record  also  shows 
that  a  venditioni  exponas  upon  the  Albright 
execution  Issued  out  of  the  district  court  on 
June  6,  1887,  for  the  sale  of  certain  property 
levied  on  as  the  property  of  the  defendant 
company  on  January  27,  1887,  being  two  loco- 
motives, a  numl>er  of  cars,  timber,  ties,  and 
other  things;  that  on  June  22,  1887,  the  sber- 
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iff  advertuied  said  property  for  sale  on  July 
11,  1887,  bnt  received  notice  from  the  pres- 
ident of  defendant  company  that  the  property 
did  not  belong  to  it,  but  to  the  Southern  Trust 
Company.  He  postponed  sale,  notifying  plain- 
tiffs' counsel  that  he  demanded  an  Indemnify- 
ing bond,  and,  it  not  being  furnlslied,  the 
sherlEC  made  public  proclamation  that  the  sale 
of  the  said  property  would  not  take  place. 
It  is  not  shown  that  anything  further  was 
done  with  said  execution,  nor  that  anything 
was  done  with  the  garnishment  served  under 
the  first  execution. 

E.  A.  Flske  and  Chas.  A.  Spicss,  for  appel- 
lants.   W.  B.  Chiiders,  for  appellees. 

COLLIER,  J.  (after  stating  the  facts).  Up- 
on the  rehearing  which  was  granted,  the 
whole  case  was  again  elaborately  argued,  the 
solicitor  for  appellants  urging  strenuously  and 
with  great  zeal  that  the  decision  already  reu- 
dei%d  in  .this  cause,  holding  thac  unpaid  sub- 
scriptions for  stoclv  are,  in  equity,  a  fund  for 
the  benefit  of  creditors,  though  conceded  by 
him  in  bis  brief  on  the  first  hearing,  is  not 
the  law  since  the  decision  of  HoUins  v.  Iron 
Co.,  150  U.  S.  381,  14  Sup.  Ct.  127.  We  thlnlc 
the  construction  counsel  seeks  to  put  upon  this 
decision— viz.  tliat  it  is  a  modification,  if  not 
an  absolute  reversal,  of  prior  decisions  of  the 
United  States  supreme  court  tribniial— is-not 
tenable;  and  his  brief,  in  the  paragraph  quot- 
ed by  us  In  our  former  decision,  is  still,  we 
believe,  a  correct  exposition  of  the  law  on 
this  subject.  Referring,  however,  to  the  ad- 
ditional statement  of  facts  above  set  forth,  it 
appears  that,  as  to  the  Marshall  Judgment, 
there  has  not  been  eicen  an  execution  issued, 
and,  of  course,  no  return  of  nulla  bona.  Un- 
less the  garnishment  served  upon  the  execu- 
tion prevents,  it  may  be  said  that  there  was 
a  return  in  January,  1886,  of  nulla  isona  upon 
the  execution  on  the  Albright  judgment.  But 
It  also  appears  that  a  year  later  another  ex- 
ecution issued  upon  the  Albright  judgment, 
and  that  there  was  property  levied  on  ap- 
parently largely  exceeding  in  value  the 
amount  of  the  judgment,  and  that  no  sale  was 
made  of  the  same,  because  it  was  claimed 
by  the  president  of  defendant  company  to  be 
.  property  not  belonging  to  it.  The  sheriff  de- 
clined to  proceed  with  the  sale  thereof,  be- 
-cause  of  refusal  on  plaintiffs'  part  to  give 
an  indemnifying  bond. 

It  is  urged  by  counsel  for  appellees  that, 
whether  the  statement  of  the  president  of 
defendant  company  that  the  property  levied 
on  was  not  its  property  was  true  or  false, 
so  far  as  this  case  is  concerned  it  was  a  state- 
ment binding  said  company,  and  that  said 
return, containing  said  statement,  was  equiva- 
lent to  a  return  of  nulla  bona.  If  it  had 
appeared  in  the  sheriff's  return  that,  after 
diligent  search,  be  had  been  unable  to 
find  any  other  property  of  defendant,  this 
conclusion  or  presumption  might  possibly 
Arise;    but  no  such  statement  appears,  and, 
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strictly,  it  would  have  to  be  held  that  alle- 
gations of  the  bill  and  amended  bill  as  to 
there  being  returns  of  nulla  bona  upon  ex- 
ecutions of  said  Judgments,  or  either  ot 
them,  are  not  proven.  While  counsel  for  ap- 
pellees contended  in  his  oral  argument  that 
return  of  nulla  bona  was  merely  one  of  the 
means  of  showing  insolvency,  so  that  the 
right  of  the  creditor  of  a  corporation  to  sue 
for  unpaid  subscriptions  on  stock  would  ac- 
crue, yet  in  his  brief  on  the  rehearing  he 
contends  as  to  the  time  the  statute  of  limita- 
tions began  to  run,  and  supports  his  conten- 
tion with  much  authority,  that  the  creditor 
must  have  obtained  judgment  against  the 
corporation,  with  a  return  of  nulla  bona,  be- 
fore he  can  sue  the  stockholders.  Thus,  In 
Taylor  v.  Bowker,  111  U.  S.  110,  4  Sup.  Ct. 
397,  the  court  holds  that,  under  the  Maine 
statute,  the  creditor  could  not  file  bis  bill 
until  execution  was  returned  nulla  bona. 
The  rule  as  to  this  Is  plainly  stated  in  Tube- 
Works  Co.  V.  Ballon,  146  U.  S.  523,  13  Sup. 
Ct.  166,  in  which  it  Is  said  that,  "where  it  is 
sought  by  equitable  process  to  reach  equita- 
ble interests  of  a  debtor,  the  bill,  unless 
otherwise  provided  by  statute,  must  set  forth 
a  judgment  in  the  jurisdiction  where  the  suit 
is  brought,  the  issuing  of  an  execution  there- 
on, and  its  return  unsatisfied,  or  must  make 
allegations  showing  that  it  was  impossible 
to  obtain  such  a  judgment  in  any  court  with- 
in such  jurisdiction."  The  point  of  there  be- 
ing no  return  of  nulla  bona  was  not  directly 
involved  in  Tube-Works  Co.  v.  Ballon,  su- 
pra, as  the  suit  was  upon  a  foreign  judgment, 
and  was  dismissed  upon  demurrer,  because 
there  was  no  averment  of  any  judgmoit  or 
effort  to  obtain  one,  or  that  it  was  impos- 
sible to  obtain  one;  but  in  the  discussfon  of 
the  case  the  above  doctrine  was  laid  down, 
and  for  its  support  Taylor  v.  Bowker,  supra, 
and  numerous  other  declsioins,  were  cited. 
In  Terry  v.  Anderson,  05  U.  S.  628,  one  of 
the  cases  cited  in  Tube-Works  Co.  v.  Ballon, 
supra,  it  is  said  by  the  court  that,  "ordi- 
narily, a  creditor  must  put  his  demand  in 
judgment  against  his  debtor,  and  exhaust  his 
remedies  at  law,  before  he  can  proceed  In 
equity  to  subject  ctaoses  in  action  to  its  pay- 
ment; and  to  this  rule,  however,  there  are 
some  exceptions."  In  the  case  of  Jones  v. 
Green,  1  WaU.  330,  there  was  a  bill  by  judg- 
ment creditors  to  subject  property  held  in 
secret  trust,  it  being  alleged  that  the  debtor 
was  insolvent.  There  was  a  decree  in  favot 
of  complainants,  and  it  was  held  that  the 
objection  that  it  was  not  shown  that  com- 
plainants had  attempted  to  enforce  their  rem- 
edy at  law  was  fatal  to  the  relief  prayed. 
The  bill  alleges  that  executions  were  issued 
upon  the  judgments  of  complainants,  and 
were  returned  unsatisfied,  but  no  proof  on 
this  subject  was  produced  at  the  hearing. 
This  is  precisely  the  situation  as  to  the  Mar- 
shall judgment,  as  no  execution  whatever  is 
shown  to  have  issued,  and  the  only  question 
as  to  the  Albright  judgment  is  whether  there 
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iB  a  sufficient  retam  ataowiiig  nulla  bona. 
Jones  T.  Green,  supra,  went  up  from  the  ter- 
ritory of  Nebraska,  and  it  seems  in  harmony 
with  Tube-Works  Co.  v.  Ballon,  supra,  in  the 
principle  announced  by  the  latter  that,  "un- 
less otherwise  provided  by  statute,  there 
must  be  judgment  and  return  of  the  same 
unsatisfied." 

We  have  examined  with  care  the  author- 
ities which  counsel  for  appellees  cite  in  sup- 
port of  the  contention  that  the  return  of  nulla 
bona  Is  not  essential  to  the  giving  of  these 
plaintiffs  a  standing  in  a  court  of  equity,  and 
notice  them  as  follows:  The  case  of  Terry 
V.  Tubman,  92  U.  S.  160,  shows  that  a  de- 
murrer was  filed  to  the  plea  of  the  statute 
of  limitations,  framed  upon  the  statute  in 
force  in  the  state  of  Georgia,  the  demurrer 
proceeding  upon  the  idea  that  the  plea  was 
bad,  inasmuch  as  it  merely  alleged  the  no- 
torious insolvency  of  the  coriwratlon,  as  a 
starting  point  of  the  statute;  and  the  demur- 
rer was  oveiTuled  distinctly  upon  the  ground 
that  such  an  allegation  was,  at  least,  the 
equivalent  of  what  was  alleged  in  the  bill 
about  insolvency  of  the  same  corporation, 
and  that  the  demurrer  cut  back  to  the  first 
error  in  pleading.  The  inference  in  this  de- 
cision is  rather  ngainst  than  in  favor  of  ap- 
pellees' contention.  The  case  of  Camden  v. 
Doremus,  3  How.  533,  was  a  suit  upon  a 
guaranty,  and  the  court's  holding  was  based 
solely  upon  a  construction  of  the  words  "use 
of  reasonable  and  due  diligence,"  found  In 
the  contract  of  guaranty,  and  is  in  no  sense 
an  authority  on  this  question.  The  case  of 
Reynolds  v.  Douglass,  12  Pet.  497,  is  more 
nearly  in  point,  as  there  it  Is  h^d  that,  in  an 
action  at  law  against  a  gtiarantor,  the  insol- 
vencjr  of  the  principal  debtor  need  not  be 
proved  by  record  evidence,  but  it  should  not  be 
construed  as  militating  against  what,  in  the 
cases  herein  cited,  is  stated  to  be  the  rule 
governing  creditors  who  pursue  equitable  in- 
terests of  a  debtor  after  judgment  obtained. 
The  only  cases  counsel  refers  us  to  as  seem- 
ing directly  In  point  are  Tabb  v.  Williams, 
4  Jones,  £q.  352,  and  Hough  t.  Cress,  Id. 
295;  and  there  it  is  stated  that  relief  ought 
to  be  had  whenever,  by  an  execution  and  re- 
turn of  nulla  bona,  or  otherwise,  it  appears, 
etc.;  but,  in  the  first  place,  these  cases  seem 
to  conflict  with  the  supreme  court  of  the  Unit- 
ed States;  and,  in  the  second,  place,  the  bill 
in  this  case  claims  relief  simply  upon  .the 
ground  of  a  return  of  nulla  bona,  and  not 
upon  any  other  ground  as  showing  Insol- 
vency. 

For  these  reasons,  which  are  more  elabo- 
rately considered  than  in  our  former  opinion, 
we  think  the  conclusion  we  arrived  at  was 
erroneous,  and  that  the  judgment  of  the  lower 
court  should  be  reversed.  The  extent  to  which 
this  reversal  goes  is  a  matter  we  will  proceed 
to  discuss.  Certainly,  It  should  be  reversed 
as  to  the  appellants  Lehman  Splegelberg  and 
Bernard  Seltgman,  and  It  remains  to  be  con- 
sidered what  should  be  done  as  to  the  de- 


fendants and  appellants  GUdersleeve,  Mar- 
tinez, and  Ortiz  y  Salazar. 

The  record  shows:  "Leave  to  amena  trill 
filed  to  correspond  with  proofs  taken,  and  that 
defendants  are  required  to  answer  said  amend- 
ed bin  within  twenty  days  from  time  of  serv- 
ice of  copy  of  same,  and  that  said  cause  be 
set  down  for  hearing  as  soon  as  same  is  at 
issue  on  the  amended  pleadings."  The  amend- 
ed bill  was  filed  on  June  30,  1892,  and  notice 
thereof,  and  order  allowing  it  to  be  filed  and 
be  answered  in  20  days  after  service  of  copy 
thereof,  were  served  on  "C.  H.  GUdersleeve, 
for  himself  and  E.  A.  Fiske,  solicitor  for  de- 
fendants in  the  said  cause,"  on  June  14,  1892. 
There  is  nothing  showing  that  Martinez  or 
Ortiz  y  Salazar  was  given  notice  either  per- 
sonally or  through  their  solicitor,  unless  no- 
tice to  GUdersleeve,  which  on  its  face  was  re- 
stricted to  him  personally,  can  be  considered 
notice  to  them.  Neither  Martinez,  Ortiz  y 
Salazar,  nor  GUdersleeve  answered  the  amend- 
ed bill,  though  the  final  decree  recites  that 
GUdersleeve  did.  As  to  Martinez  and  Ortiz 
y  Salazar  the  final  decree  recites  a  failure  to 
answer,  and  that  the  amended  bill  "be  taken 
as  confessed"  as  to  them  and  defendant  com- 
pany. Neither  Is  there  anything  in  the  rec- 
ord that  notice  of  the  filing  of  the  amended 
bill  was  given  to  defendant  company.  Tlie 
amended  bill  differs  from  the  original  bill  in 
that  it  sets  forth  more  at  length  the  alleged 
transactions  of  the  charter  subscribers  In  sub- 
scribing for  stock,  and  falling  to  pay  cash,  re- 
quired for  organization,  but  putting  up  cheeks 
never  Intended  to  be  presented  for  payment, 
instead. 

It  appears,  therefore,  that.  In  the  order  giv- 
ing leave  to  file  the  amended  biU,  two  things 
were  required:  (1)  That  It  was  to  corre- 
spond with  the  proofs  already  taken;  and  (2i 
that  defendants  were  to  be  served  with  notice 
of  the  amended  bill  before  the  cause  could 
come  to  a  hearing.  If  what  we  have  already 
said  In  this  opinion  as  to  complainants'  faU- 
ure  to  show  a  return  of  nulla  bona  be  true,  it 
would  seem  that  the  amended  bill,  inasmuch 
as  it  merely  repeats  the  allegations  of  the 
original  bill  on  this  subject,  does  not  conform 
to  the  proofs  taken;  and.  If  Martinez  and 
Ortiz  y  Salazar  had  no  notice  of  the  filing 
thereof,  they  ought  not  to  be  bound  by  com- 
plaiuants'  act  with  respect  to  the  amended 
bill.  That  leave,  In  effect,  authorized  the 
complainants  to  set  forth  In  apt  language,  by 
their  amended  bill,  the  necessary  averments 
which  were  Justified  by  tke  proots  already 
submitted.  A  reply  to  this  may  be,  however, 
that,  so  far  as  Martinez  and  Ortiz  y  Salazar 
are  concerned,  they  had  established,  by  the 
decree  pro  confesso  upon  the  original  bill,  the 
fact  that  there  had  been  a  return  or  nuua 
bona,  though  the  same  cannot  be  said  as  to 
GUdersleeve.  As  to  GUdersleeve  we  think  the 
matter  may  be  disposed  of  by  saying  that  he 
either  answered  or  he  did  not  answer.  If  he 
answered,  as  the  final  decree  recites,  there  is 
the  same  Infirmity  in  proof  as   to   him  as 
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Against  Splegelberg  and  Seligman.  If  he  did 
not  answer,  there  should  have  been  a  decree 
pro  confeeso,  and  none  waa  taken.  It  Is  held 
in  Pegg  V.  Davis,  2  Blackf.  281,  that.  If  any 
iwrticulaf  claim  be  not  answered,-  a  decree 
may  be  taken  pro  tanto  as  confessed,  and  that 
If  complainant,  instead  of  so  doing,  bring  the 
case  to  a  hearing,  he  can, only  be  entitled  to 
relief  In  this  regard  by  proving  it.  This  de- 
cision presupposes  the  necessity  of  taking  a 
decree  pro  cunfesso  upon  the  whole  bill,  or 
proving  the  case.  It  has  been  held  In  Shields 
V.  Bryant,  3  Bibb.  525,  that  a  de<s:ee  cannot 
be  taken  against  a  defendant  not  answering 
unless  default  has  been  taken;  and  in  Car- 
man V.  Watson,  1  How.  333,  that,  where  one 
of  the  co-defendants  did  not  answer,  a  decree 
against  him,  without  taking  the  bill  pro  con- 
fesso,  WHS  irregular,  and  should  be  set  aside. 
As  to  the  defendants  Martinez  and  Ortiz  y 
Salazar,  we  find  it  stated  that,  after  an  order 
to  take  the  bill  pro  confesso  has  been  obtain- 
ed, it  cannot  be  amended  even  to  the  extent  of 
correcting  a  clerical  error,  without  vitiating 
the  proceedings.  1  Danlell,  Ch.  Pi.  &  Prac. 
g  522.  And  in  Harris  v.  Deltrlch,  29  Mich. 
36C,  it  is  held  that,  if  a  bill  is  materially 
amended  when  the  defendant  fails  to  appear, 
the  taking  of  the  decree  pro  confesso  on  the 
same  day,  and  without  serving  process,  is  Ir^ 
regular,  and  a  sufficient  ground  for  opening 
it,  and  granting  a  rehearing.  As  enforcing 
the  idea  that.  In  the  absence  of  a  decree  pro 
confesso,  the  complainant  must  prove  his 
case,  it  is  stated  to  be  at  the  election  of  com- 
plainant to  take  a  decree  pro  confesso,  when 
tlie  cause  shall  be  proceeded  in  ex  parte,  etc. 
Rule  14  of  equity  rules.  Unless  It  is  within 
the  province  of  this  court  to  enter  a  flnal  de- 
cree against  the  defendants  Martinez  and 
Ortiz  y  Salazar  upon  the  original  bill,  it  is 
difficult  to  see  how  any  such  decree  may  t)e 
entered  against  them  at  all.  We  think  It 
should  be  held  that  appellees  stand  before  the 
district  court,  and  now  stand  before  this 
oourt,  asking  relief,  not  upon  the  original,  but 
only  ui»n  the  amended,  bill;  and,  it  not  ap- 
I)€arlng  that  Martinez  or  Ortiz  y  Salazar  have 
ever  had  any  day  In  court  as  to  the  amended 
bill,  the  decree  against  them  thereon  cannot 
stand.  Wherefore  it  is  considered  and  ordered 
that  the  Judgment  heretofore  rendered  by  this 
court,  affirming  the  decree  of  the  district 
court,  be,  and  tbe  same  is,  upon  this  rehear- 
ing, set  aside,  and  the  cause  is  reversed,,  with 
directions  to  the  district  court  to  vacate  In 
conformity  with  this  opinion  the  decree  en- 
tered in  the  district  court,  with  costs  in  be- 
half of  appellants  to  be  taxed. 

LAUGHLIN,  'J.,  concurs. 

BANTZ,  J.  Without  dissenting  from  the 
views  expressed  by  Justice  COLLIER,  I  pre- 
fer to  base  the  judgment  of  reversal  upon  the 
distinct  ground  that  the  Indebtedness  for 
which  a  decree  was  rendered  against  appel- 
lees was  barred  by  the  statute  of  limitations. 


HAMILTON,  J.  I  concur  in  the  conclusion 
reached  by  the  court  In  this  case,  and  think 
the  judgment  should  be  reversed;  but  I  can- 
not agree  with  the  views  expressed  in  the 
opinion  upon  the  question  of  what  is  known 
as  the  "trust-fund  doctrine";  nor  can  I  agree 
with  the  court  as  to  thp  effect  to  be  given  to 
the  decision  of  the  supreme  coiurt  of  the 
United  States  In  the  case  of  Holllns  v.  Iron 
Co.,  150  U.  S.  371,  14  Sup.  Gt.  127.  I  under- 
stand the  doctrine  as  announced  and  approv- 
ed by  that  decision  to  be  that  there  is  no  di- 
rect and  express  trust  or  lien  attached  to  the 
property  and  assets  of  a  coiporation  in  favor 
of  its  creditors  so  long  as  the  corporation  re- 
mains a  solvent  and  going  concern;  that, 
when  a  coi^raration  is  created  and  placed  in 
operation  under  its  charter,  it  la  a  distinct 
entity— a  distinct  personality— in  the  eyes  of 
the  law;  and,  while  It  remains  solvent,  it 
has  the  same  right  to  control  and  direct  Its 
affairs  within  the  limits  prescribed  by  the 
terms  of  Its  charter  ttiat  an  individual  would 
have  over  his  property.  It  has  the  right  to 
acquire,  lease,  mortgage,  sell,  and  dispose  of 
Its  property  within  the  limits  of  its  charter, 
and  so  long  as  it  acts  without  fraud  or  collu- 
sion, to  the  detriment  of  Its  stockholders  or 
creditors.  If  its  directors  or  officers  attempt, 
by  fraudulent  means,  to  convey  or  misapply 
its  funds  or  property,  then  a  court  of  equity 
will  Interfere  to  protect  the  rights  of  the  cred- 
itors and  stockholders.  But,  while  It  re- 
mains solvent,  It  controls  and  directs  its  af- 
fairs independent  of  Its  creditors  and  stock- 
holders, and  there  Is  no  express  trust  or 
Hen  In  favor  of  either  against  its  funds  or 
property.  Becoming  Insolvent  and  in  the 
hands  of  the  court,  it  loses  control  over  all 
its  assets,  and  the  same  at  once  become  a 
trust  fund  in  the  custody  of  the  court,  who, 
in  the  absence  of  a  trustee,  administers  upon 
and  distributes  them  for  the  benefit  of  those 
who,  under  the  law,  may  be  entitled  fa  them. 
Solvent  and  going,  there  is  no  lien  or  trust  re- 
lation between  the  creditor  and  the  company, 
but  only  the  ordinary  relations  of  debtor  and 
creditor.  Insolvent  and  In  the  custody  of  the 
court,  the  relations  of  trustee  and  cestui  que 
trust  at  once  arise,  and  the  chancellor  admin- 
isters the  trust,  and  disposes  of  the  property, 
and  distributes  the  proceeds— First,  to  the 
creditors,  and,  secondly,  to  the  stockholders! 

It  Is  earnestly  contended  by  coimsel  for  the 
complainants  that  this  position  is  in  open 
hostility  to  the  fixed  and  settled  doctrine  of 
the  supreme  court  of  the  United  States,  an- 
nounced in  all  of  its  previous  decisions.  It 
Is  insisted  that  the  capital  stock  of  an  incor- 
porated company  is  a  fund  set  apart  for  the 
payment  of  its  debts;  that  the  corporation  la 
merely  a  trustee,  holding  Its  property  for  the 
benefit  of  Its  creditors  and  stockholders. 

It  may  not  be  out  of  place  to  look  Into  some 
of  the  previous  decisions  of  tliat  court  upon 
this  question,  and  see  if  such  a  doctrine  as 
contended  for  lias  reatly  ever  been  the  set- 
tled rule  of  that  court,  and,  if  so,  to  what 
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extent  bas  sncb  mie  been  modified  by  tBe 
rule  In  the  HoUias  Case,  above  cited.  Per- 
haps the  most  positive  and  expressive  lan- 
guage of  that  court  upon  this  subject  Is  to  be 
found  In  the  opinion  ot  Justice  Swayne  In  the 
case  of  Sanger  v.  Upton,  decided  In  October, 
1875,  and  reported  bi  91  U.  S.  56,  as  follows: 
"The  capital  stock  of  an  Incorporated  com- 
pany Is  a  fund  set  apart  for  the  payment  of 
Its  debts.  It  Is  a  substitute  for  the  personal 
liability  wblch  subsists  in  private  co-partner- 
ships. When  debts  are  Incurred,  a  contract 
arises  with  the  creditors  that  it  shall  not  be 
withdrawn  or  applied  otherwise  than  upon 
their  demands,  until  such  demands  are  sat- 
isfied. The  creditors  havp  a  lien  upon  it  la 
equity."  In  order  to  understand  fully  the 
scope  and  meaning  which  should  be  given  to 
the  language  of  the  eourt  used  in  the  above 
quotation,  we  must  be  advised  as  to  the  na- 
ture of  the  case  which  the  court  then  had  un- 
der consideration,  that  we  may  understand 
the  principles  of  law  therein  declared  as  ap- 
plied to  the  facts  of  the  case  which  were  then 
before  the  court.  The  Great  Western  Insur- 
ance Company,  with  an  authorized  capital  of 
$500,000,  had  become  insolvent,  as  a  result 
of  the  great  Chicago  fire,  of  1871.  It  was 
forced  Into  bankruptcy,  and  all  of  Its  effects 
had  passed  into  the  custody  of  the  bankrupt 
court,  and  were  being  administered  by  Its  as- 
signee. Its  assets-  consisted  largely  of  the  un- 
paid subscriptions  to  its  capital  stock.  The 
bankrupt  court,  under  the  authority  given  It, 
and  to  provide  means  for  the  i)ayment  of 
creditors,  made  an  order  which  had  the  ef- 
fect of  a  call  upon  the  delinquent  subscribers 
for  their  unjpald  subscriptions,  and  the  as- 
signee, Upton,  was  ordered  to  collect  tbe 
same.  The  appellant,  Sanger,  declined  to 
pay,  and  suit  was  brought  by  the  assignee  to 
recover  upon  the  stock.  The  company  hav- 
ing become  insolvent,  and  its  property  and 
effects  having  passed  Into  tbe  custody  of  the 
bankrupt  court,  to  be  administered  by  Its  as-' 
signee,  tbe  court  held  that  the  unpaid  sub- 
scription to  the  capital  stock  was  a  trust  for 
the  benefit  of  the  creditors.  The  court  was 
there  dealing  with  the  property  of  an  insol- 
vent and  dissolved  corporation,  then  in  Its 
custody,  and  held  that  all  of  Its  property  and 
effects,  Including  Its  impaid  subscriptions  to 
its  stock,  were  a  trust  fund  set  apart  for  the 
payment  of  the  debts  of  tbe  company.  Broad 
as  Is  the  above  language  used  by  the  court.  It 
must  be  construed  as  applying  to  a  class  of 
cases  such  as  tbe  one  then  under  considera- 
tion. The  court  was  then  dealing  with  a 
bankrupt  corporation,  and  announced  a  doc- 
trine and  applied  a  rule  governing  the  prop- 
erty of  a  corporation  In  Its  Insolvent  state.  I 
cannot  believe  that  the  court  intended  to  an- 
nounce a  broad  and  unvarying  rule  which 
should  apply  as  well  to  the  property  and  as- 
sets of  a  solvent  and  going  corporation  as  it 
did  to  the  property  of  an  insolvent  company 
In  the  hands  of  the  court.  Solvent  and  going, 
the  property  and  assets  of  a  corporation  are 


managed  and  controlled  abaolately  by  tbe 
directors  and  officers  of  tbe  company,  subject 
only  to  the  rules  of  law  applicable  to  debtor 
and  creditor,  and  the  right  of  tbe  latter  to  col- 
lect Its  demands.  If  the  company  becomes  In- 
solvent, and  Is  taken  charge  of  by  tbe  court, 
the  conditions  In  relation  to  Its  property  at 
once  change.  The  company  loses  control,  and 
'a  trust  Is  created  on  behalf  of  both  creditor 
and  stockholder  against  such  property  and 
assets;  and  the  right  then  to  have  tbe  same 
collected,  converted  into  money,  and  ap- 
plied by  the  court  to  the  payment,  first,  of  tbe 
creditors,  and  next  to  the  stockholders,  clear- 
ly exists.  If  an  attempt  should  be  made  by 
the  directors  or  officers  of  the  Insolvent  cor- 
poration to  fraudulently  misapply  Its  fnnds. 
or  to  engage  in  enterprises  not  warranted  by 
its  charter,  the  stockholders  may  interfere 
and  call  them  to  account  for  such  action,  and 
prevent  such  attempted  abuse  of  their  pow- 
ers. This  right  of  the  stockholders  of  a  sol- 
vent corporation  to  Interfere  In  such  cases  is 
based,  not  upon  the  Idea  that  they  have  a 
lien  upon  tbe  property  of  the  company,  or  an 
express  trust  in  their  favor,  but  upon  the 
ground  that  the  agent,  may  always  be  com- 
pelled to  account  for  tbe  misapplication  of  tlie 
funds  of  his  principal,  and  for  the  abuse  of  tbe 
power  of  his  agency.  I  do  not  think  that  the- 
Bupreme  court,  by  the  language  used  in  tbe 
case  of  Sanger  v.  Upton,  supra,  or  In  other 
similar  cases,  intended  to  lay  down  tbe  uni- 
versal rule  that  the  property  and  assets  of 
a  solvent  and  going  corporation  are -a  trust 
ftmd  in  the  bauds  of  the  company,  for  tiie 
benefit  of  Its  stockholders  and  creditors,  but 
Intended  only  to  make  such  rule  applicable 
to  corporations  which  were  Insolvent  and  la 
process  of  liquidation.  That  this  is  the  cor- 
rect view  as  to  what  has  been  decided  by 
that  court  Is  confirmed  by  the  language  used 
by  It  in  subsequent  decisions. 

in  tbe  case  of  Webster  v.  Upton,  decided 
oy  the  same  court,  at  the  same  term,  and  iu 
a  case  arising  out  of  the  same  bankrupt 
company,  brought  by  tbe  assignee  to  collect 
Its  unpaid  stock  subscriptions.  Justice  Strong. 
In  speaking  of  the  liability  of  the  subscrib- 
ers for  the  unpaid  subscriptions,  observes: 
"This  results  from  tbe  fact  that  the  whole 
subscribed  capital  Is  a  trust  fund  for  the 
imyment  of  creditors  when  tbe  company  be- 
comes Insolvent"  91  U.  S.  71.  This  clearly 
shows  that  the  court,  In  the  use  of  the  lan- 
guage In  tbe  Sanger  Case,'  "that  the  capital 
stock  of  a  corporation  is  a  fund  set  apart  for 
the  payment  of  the  debts  to  that  extent,"  in- 
tended only  to  apply  the  same  to  insolvent 
corporations  In  process  of  liquidation  by  the 
court,  and  not  to  solvent  corporations  gen- 
erally. 

In  the  case  of  Terry  v.  Anderson,  95  U.  S. 
628,  the  Planters'  Bank  of  the  State  of 
Georgia  had  become  Insolvent  and  failed, 
and  an  assignment  was  made  for  the  benefit 
of  Its  creditors.  A  bill  was  filed  against  the 
stockholders  to  reach  the  unpaid  snbscrip- 
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tions  to  the  stock  of  the  bank.  Chief  Justice 
Waltc,  in  delivering  the  opinion  of  the  court, 
says:  "Ordinarily,  a  creditor  must  put  his 
demand  into  judgment  against  his  debtoi-, 
and  exhaust  his  remedies  at  law,  before  lie 
can  proceed  In  equity  to  subject  choses  In 
action  to  Its  payment.  To  this  rule,  howevei', 
there  are  some  exceptions;  and  we  are  noi 
prepared  to  say  that  a  creditor  of  a  dissolved 
corporation  may  not,  under  certain  circum- 
stances, claim  to  be  exempted  from  Its  opera- 
tion. If  he  can,  however,  It  is  upon  the 
ground  that  the  assets  of  the  corporation  con- 
stitute a  trust  fund,  which  will  be  admin- 
istered by  a  court  of  equity  in  the  absence  of 
a  trustee;  the  principle  being  that  equity 
will  not  permit  a  trust  to  fail  for  want  of  a 
trustee."  The  court  In  that  case  was  deal- 
ing with  an  Insolvent  corporation,  and  set- 
tling a  controversy  between  the  creditors  of 
the  company  and  the  liability  of  a  dellnqueni 
subscriber,  and  declares  simply  that  the  as- 
sets of  an  insolvent  corporation  are  a  trust 
fund  which  will  be  administered  by  a  court 
of  equity,  and  would  not  allow  the  trust  to 
fail  for  want  of  a  trustee. 

In  the  case  of  Graham  v.  Railroad  Co.,  102 
U.  S.  148,  a  bill  was  filed  by  the  complain- 
ant, Graham,  against  the  La  Crosse  &  Mil- 
waukee Railroad  Company,  and  the  Milwau- 
kee &  £t.  Paul  Railway  Company,  and  Moses 
Kneeland  and  others,  to  set  aside  certain 
conveyances  made  by  the  officers  and  agents 
of  the  company  of  certain  real  estate  belong- 
ing to  the  company,  and  to  subject  the  same 
to  the  payment  of  the  claims  of  the  com- 
plainant, who  became  a  Judgment  creditor 
of  the  company  subsequent  to  the  convey- 
ance. The  conveyances  were  alleged  to  have 
been  fraudulently  made  by  and  to  the  agents 
and  officers  of  the  company,  and  for  less 
than  their  full  value.  The  conveyances  were 
made  at  the  time  when  the  company  was 
a  solvent  and  going  concern.  The  supreme 
court  affirmed  thedecislon  below, denying  the 
right  of  recovery.  Justice  Bradley,  in  deliv- 
ering the  opinion  of  the  court,  in  discussing 
the  trust-fund  doctrine,  and  the  right  of  sol- 
vent and  insolvent  corporations  to  manage 
and  dispose  of  their  property  and  assets,  on 
page  100,  102  U.  S.,  observes:  "It  is  contend- 
ed, however,  by  the  appellant,  that  a  cor- 
poration debtor  does  not  stand  on  the  same 
footing  as  an  Individual  debtor;  that,  whilst 
the  latter  has  supreme  dominion  over  bis 
own  property,  a  corporation  is  a  mere  trus- 
tee, holding  its  property  for  the  benefit  of 
its  stockholders  and  creditors;  and  that  if 
It  fail  to  pursue  its  rights  against  third  per- 
sons, whether  arising  out  of  fraud  or  other- 
wise, it  Is  a  breach  of  trust,  and  creditors 
may  come  into  equity  to  compel  an  enforce- 
ment of  the  corporate .  duty.  This,  as  we 
understand,  is  the  substance  of  the  posi- 
tion taken.  We  do  not  concur  in  this  view. 
It  is  at  war  with  the  notions  which  we  de- 
rive from  the  English  law  with  regard  to 
the  nature  of  corporate  bodies.    A  corpora- 


tion is  a  distinct  entity.  Its  affairs  are  nec- 
essarily managed  by  officers  and  agents,  It 
Is  true;  but,  in  law,  It  is  as  distinct  a  be- 
ing as  an  individual  Is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter) 
as  absolutely  as  an  individual  can  hold  it. 
Its  estate  is  the  same.  Its  interest  is  the 
same.  Its  possession  is  the  same.  Its  stock- 
holders may  call  the  officers  to  account,  and 
may  prevent  any  malversation  of  funds,  or 
fraudulent  disposal  of  property  on  their  part 
But  that  is  done  in  the  exercise  of'  their  cor- 
porate rights,  not  adverse  to  the  corporate 
interests,  but  coincident  with  them.  When 
a  corporation  becomes  insolvent.  It  is  so  far 
civilly  dead  that  its  property  may  be  ad- 
ministered as  a  trust  fund  for  the  benefit  of 
its  stockholders  and  creditors.  A  court  of 
equity,  at  the  Instance  of  the  proper  parties, 
will  then  make  those  funds  trust-  funds, 
which.  In  other  circumstances,  are  as  much 
the  absolute  proi>erty  of  the  corporation  as 
any  man's  property  is  his."  If  the  language 
■used  by  that  court  in  any  of  its  previous  de- 
cisions were  such  as  to  leave  a  doubt  as  to 
its  position  upon  the  trust-fund  doctrine,  and 
as  to  the  power  of  a  corporation  over  Its 
funds  or  property,  or  as  to  the  legal  rela- 
tions existing  between  a  corporation  and  its 
stockholders,  such  doubt  is  clearly  removed . 
by  the  expressive  language  used  by  Justice 
Bradley  in  this  decision.  It  is,  in  effect, 
that  a  corporation,  In  its  solvent  condition, 
subject  only  to  the  terms  of  Us  charter,  has 
absolute  dominion  over  its  property  and  as- 
sets, freed  from  any  lien  or  trust  in  favor' 
of  either  the  creditor  or  stockholder.  Be-- 
coming  insolvent,  the  corporation  is  civilly, 
dead;  and  a  court  of  equity,  at  the  Instance 
of  the  proper  parties,  will  take  charge  of 
its  property  and  effects,  and  will  administer 
them  as  a  trust  fund,  for  the  benefit  of  those 
who  may  be  entitled  to  it.  The  insolvency 
of  the  company,  and  the  possession  of  its 
affairs  by  the  court,  convert  at  once  all  of 
the  property  into  a  trust  fund,  which  till 
then  is  not  a  trust  fund,  or  subject  to  any 
lien  on  behalf  of  the  creditor. 

In  the  case  of  Railway  Co.  v.  Ham,  114  U. 
S.  587,  5  Sup.  Ct  1081,  there  had  been  a  con- 
solidation of  four  railroad  companies,  under 
an  agreement  whereby  the  new  company 
was  to  protect  the  rights  of  the  old  com- 
panies. The  new  company,  subsequent  to 
the  consolidation,  executed  a  new  mortgage 
on  all  the  property,  to  pay  a  largie  bonded  in- 
debtedness. In  a  controversy  between  the 
bondholders  of  the  new  company  and  a  mort- 
gagee of  one  of  the  old  companies,  it  was 
contended  that  the  property  of  the  original 
company,  the  Toledo  &  Wabash  Railway 
Company,  was  a  trust  fund  for  the  payment 
of  all  of  its  creditors;  and,  when  the  new 
company  took  the  property  of  this  company 
under  the  consolidation,  it  took  it  charged 
with  that  trust  Justice  Gray,  in  delivering 
the  opinion  of  the  court  (114  U.  S.  594,  5 
Sup.  Ct  1084),  saya:  "The  property  of  a  cor- 
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poratlon  Is,  doubtless,  a  trust  fund  for  the 
payment  of  its  debts,  in  the  sense  that  when 
the  corporation  Is  lawfully  dissolved,  and  all 
its  business  wound  up,  or  when  it  is  Ihsol- 
vent,  all  its  creditors  are  entitled,  in  equity, 
to  have  their  debts  paid  out  of  the  corporate 
property  before  any  distribution  thereof 
among  the  stocljholders." 

The  case  of  Hawliins  v.  Glenn,  131  U.  S. 
319,  9  Sup.  Ct.  739,  was  a  bill  In  equity  filed 
by  Glenn,  as  trustee  of  the  National  Express 
&  Transportation  Company,  an  insolvent  cor- 
poration, to  recover  the  unpaid  subscription 
due"  from  delinquent  shareholders.  Chief  Jus- 
tice Fuller,  in  rendering  the  opinion  of  the 
court  (131  U.  S.  332,  9  Sup.  Ct.  743),  obsei-ves: 
"Unpaid  subscriptions  are  assets,  but  have 
frequently  been  treated  by  courts  of  equity  as 
If  impressed  with  a  trust  sub  modo,  upon  the 
view  that,  the  corporation  being  Insolvent, 
the  existence  of  creditors  subjects  these  lia- 
bilities to  the  rules  applicable  to  funds  to  be 
accounted  for  as  held  In  trust." 

In  the  case  of  Fogg  v.  Blair,  133  U.  S.  534, 
10  Sup.  Ct.  338,  the  St.  Louis  &  Keoliulc  Rail- 
road Company  was  chartered  by  the  legis- 
lature of  the  state  of  Missouri  in  1807.  It  lo- 
cated its  road,  and  the  appellant,  Fogg,  did 
something  over  $9,000  worth  of  worl£  for  the 
company,  the  amount  of  which  was  settled 
upon  between  him  and  the  company  In  Sep- 
tember, 1870.  In  June,  1872.  another  com- 
pany, known  as  the  St.  Paul,  Hannibal  & 
Keokuk  Railroad  Company,  was  also  char- 
tered; and,  under  an  arrangement  made  be- 
tween the  two  companies,  the  first  company 
sold  to  the  latter  all  its  property  and  effects, 
the  latter  agreeing  to  assume  and  pay  all  lia- 
bilities incurred  by  the  first  company.  Sub- 
sequent to  this,  the  new  company  executed  a 
mortgage  to  the  defendant,  Blair,  as  trustee, 
to  secure  a  large  amount  of  bonds  Issued  by 
the  new  company  upon  the  road.  Upon  de- 
fault being  made  upon  the  bonds,  Blair 
brought  a  suit  to  foreclose  the  mortgage,  to 
which  Fogg  was  made  a  party.  The  latter 
answered,  and  filed  a  cross  bill,  claiming 
a  lien  prior  to  the  bonds,  and  contended 
that  the  new  company,  under  the  contract  of 
purchase,  took  all  of  the  property  of  the  old 
company,  charged  with  a  trust  In  favor  of 
himself  and  other  creditors  of  the  old  com- 
pany. This  contention  was  denied,  and  the 
cross  bill  dismissed.  Justice  Field,  rendering 
the  opinion  of  the  court  (133  U.  S.  541,  10  Sup. 
Ct.  341),  says:  "We  do  not  question  the  gen- 
eral doctrine  Invoked  by  the  appellant,  that 
the  property  of  a  railroad  company  is  a  trust 
fund  for  the  payment  of  Its  debts,  but  do 
not  i)erceive  any  place  for  its  application 
liere.  That  doctrine  only  means  that  the 
property  must  first  be  appropriated  to  the 
payment  of  the  debts  of  the  company  before 
any  portion  of  it  can  be  distributed  to  the 
stockholders.  It  does  not  mean  that  the  prop- 
erty is  so  affected  by  the  Indebtedness  of  the 
company  that  It  cannot  be  sold,  transferred, 
r  mortgaged  to  bona  fide  purchasera  for  a 


valuable  consideration,  except  subject  to  tlie 
liability  of  being  appropriated  to  pay  that  in- 
debtedness. Such  a  doctrine  has  no  exist- 
ence." 

A  careful  examination  of  the  above  cases 
will  show  that  they  do  not  support  the  con- 
tention that  there  Is  any  direct  trust  or  Hen 
upon  the  property  and  assets  of  a  corporation 
In  favor  of  its  creditors.  I  do  not  think  that 
tljat  court,  in  any  of  the  above  cases.  Intended 
to  declare  such  a  rule  to  be  the  doctrine  of 
that  court;  but,  if  there  should  liave  existed 
any  doubt  upon  this  subject  from  any  lan- 
guage used  by  the  court  in  any  of  the  above 
cases  referred  to.  then  such  doubt  Is  clearly 
removed,  and  the  position  of  that  court  dis- 
tinctly defined,  by  the  clear  language  used 
by  it  in  the  case  of  Hollins  v.  Iron  Co.,  130 
U.  S.  371,  14  Sup.  Ct.  127.  The  defendant 
company  was  created  a  corporation  under  the 
laws  of  Alabama.  In  1882  it  made  and  exe- 
cuted to  Preston  B.  Plumb  a  mortgage  to  se- 
cure $500,000  in  bonds.  In  August,  1887,  he, 
as  trustee,  took  possession  at.  all  of  the  prop- 
erty, and  filed  a  bill  to  foreclose  the  mort- 
gage. Some  three  months  after  the  com- 
mencement of  this  suit,  the  complainant,  who 
was  simply  a  contract  creditor,  with  no  lien 
upon  the  property,  filed  a  bill  on  behalf  of 
himself  and  other  unsecured  creditors  agaiD.<«t 
the  company,  'the  trustee,  and  unpaid  sub- 
scribers to  the  stock  oi  the  company,  charging 
that  the  bonds  and  mortgages  were  invalid, 
setting  up  the  unpaid  subscriptions  to  the 
stock,  asking  for  a  receiver,  that  the  stock  be 
collected,  and  that  the  property  be  sold  for 
their  benefit.  A  decree  of  foreclosure  was 
entered  in  the  Plumb  suit,  and  the  bill  of  the 
complainant  dismissed.  It  was  contended  by 
the  complainant  that  the  property  and  assets. 
Including  the  unpaid  suDscrlptions  to  the  cap- 
ital stock  of  the  company,  were  a  trust  fund 
for  the  benefit  of  himself  and  other  general 
creditors,  which  could  be  enforced  In  their  be- 
half. The  court,  by  Justice  Brewer,  after  re- 
viewing the  decision  of  that  court  upon  the 
doctrine  of  trust  funds,  observes  (150  U.  S. 
381,  14  Sup.  Ot.  129):  "While  It  Is  true  lan- 
guage has  been  frequently  used  to  the  effect 
that  the  assets  of  a  corporation  are  a  trust 
fund  held  by  a  corporation  for  the  benefit  of 
creditors,  this  has  not  been  to  convey  the  idea 
that  there  is  a  direct  and  express  trust  at- 
tached to  the  property.  As  said  In  2  Pom.  Eq. 
Jul".  §  1046,  they  'are  rot.  In  any  true  and  com- 
plete sense,  trusts,  and  can  only  be  called  so 
by  way  of  analogy  or  metaphor.' "  And  the 
court,  in  further  discussing  this  subject,  on 
page  383,  150  U.  S.,  ano  page  129, 14  Sup.  Ct, 
says:  "In  other  words,— and  that  is  the  Idea 
which  underlies  al'  these  expressions  In  ref- 
erence to  'trust'  In  connection  with  the  prop- 
erty of  a  corporation.— the  corporation  Is  an 
entity,  distinct  from  Its  stockholders  as  from 
its  creditors.  Solvent,  It  holds  Its  property 
as  any  Individual  holds  his,  free  from  the 
touch  of  a  creditor  who  has  acquired  no  Hen; 
free,  also,  from  the  touch  of  a  stockholder 
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who,  tbougb  equitably  interested'  In,  bag  no 
legal  right  to,  the  property.  Becoming  insol- 
vent, the  equitable  Interest  of  the  stockholders 
in  the  property,  together  with  their  condition- 
al liability  to  the  creditors,  places  the  prop- 
erty in  a  condition  of  trust,  first,  for  the  cred- 
itors, and  then  for  the  stockholders.  What- 
erer  of  trust  there  is  arises  from  the  peculiar 
and  diverse  equitable  rights  of  the  stock- 
holders as  against  the  corporation  in  its  prop- 
erty, and  their  conditional  liability  to  its  cred- 
itors. It  is  rather  a  trust  In  the  administra- 
tion of  the  assets  after  possession  by  a  court 
of  equity  than  a  trust  attaching  to  the  prop- 
erty, as  such,  for  the  direct  benefit  of  either 
creditor  or  stockholder."  Further  continuing 
this  discussion,  the  court  says,,  on  page  385, 
150  U.  S.,  and  page  130,  14  Sup.  Ct.:  "The 
officers  of  a  corporation  act  in  a  fiduciary 
capacity  in  respect  to  its  property  in  their 
Irnnds,  and  may  be  caUed  to  an  account  for 
fraud,  or  sometimes  even  mere  mismanage- 
ment, in  respect  thereto;  but,  as  between  it- 
self and  its  creditors,  the  corporation  is  sim- 
ply a  debtor,  and  does  n3t  hold  its  property  in 
trust,  or  subject  to  a  lien  in  their  favor,  in 
any  other  sense  than  does  un  individual  debt- 
or." 

The  relation  existing  between  a  corpora- 
tion and  its  creditors  is  somewhat  analogous 
to  that  which  exists  between  a  partnership 
and  its  creditors.  If  a  partnership  becomes 
insolvent,  a  court  of  equity  assumes  charge 
of  all  of  its  property  and  effects,  and, 
through  its  officers,  collects  and  distributes 
the  fund,  first,  to  partnership  creditors,  be- 
fore any  portion  of  It  can  be  applied  either 
_to  the  partner  or  to  his  individual  creditor. 
It  may  be  said  that  the  court  holds  the  prop- 
erty in  trust  for  the  partnership  creditora, 
or  that  they  have  an  equitable  lien  thereon. 
This  means  that  the  partnership  creditors 
simply  have  an  equitable  prior  right  to  have 
their  claims  satisfied  out  of  the  partnership 
property  in  the  hands  of  the  court  belonging 
to  the  Insolvent  partnership  before  individ- 
ual creditors  can  be  paid.  So  it  is  with  a 
corporation.  Solvent  and  out  of  the  bands 
of  the  court,  it  holds  complete  dominion  over 
its  property,  unfettered  by  any  direct  trust 
or  specific  lien  in  favor  of  either  creditor 
or  stockholder.  It  can  deal  and  be  dealt 
with  in  relation  to  its  property  as  eCTectually 
as  an  Individual  can  with  his.  While  the 
directors  and  officers  stand  In  a  fiduciary 
relation  in  respect  to  its  property,  and  may 
be  called  to  account  by  the  stockholders  for 
any  fraud  or  mismanagement  of  its  affairs, 
yet,  as  between  the  corporation  and  its  cred- 
itors, there  exists  simply  the  relationship  of 
debtor  and  creditor,  and  the  company  does 
not  hold  its  property  charged  with  any  dire\!t 
trust  or  lien  in  their  favor.  It  may  be  con- 
tended that  his  view  is  in  antagonism  to  the 
prevailing  and  settled  opinions  of  both  state 
courts  and  text  writers  upon -this  subject. 
Whatever  may  have  been  the  views  of  text 
writers,  ratified  and  supported  as  they  may 


have  been  by  courts  of  high  state  authority, 
it  is  sufficient  for  us  that  the  supreme  court 
of  the  United  States,  in  the  case  last  cited, 
has  given,  in  clear  and  unambiguous  lan- 
guage, its  latest  emphatic  expression  upon 
this  question,  and  Its  opinion  is  a  controlling 
authority  upon  this  court 

It  is  said  that  to  adopt  this  view  is  to  over- 
turn a  settled  rule  applicable  to  trust  funds, 
which  from  the  days  of  Judge  Story  has 
grown  and  become  deeply  imbedded  in  our 
state  and  national  Jurisprudence.  To  say 
that  this  will  overturn  a  settled  rule  is  but 
to  confound  the  destruction  of  a  principle 
with  the  time  and  manner  of  its  application. 
There  is  a  wide  distinction  between  over- 
turning a  principle  and  the  time,  method, 
and  circumstances  of  Its  application.  The 
principles  underlying  the  trust-fund  doctrine, 
as  applied  to  the  property  and  assets  of  a 
corporation,  are  not  overturned,  but  still  ex- 
ist; not,  however,  in  the  broad  and  unlimited 
degree  which  some  courts  of  high  authority 
have  announced,  but  in  a  more  limited  sense; 
not  in  the  broad  sense  that  the  entire  prop- 
erty and  assets  of  a  solvent  and  going  cor- 
poration are  a  trust  fund,  charged  with  an 
express  trust  or  a  specific  lien  in  favor  of 
either  stockholder  or  creditor,  but  in  the 
sense  that  when  the  conditions  and  circum- 
stances in  relation  to  the  business  of  a  cor- 
poration arise,  when  it  becomes  insolvent 
and  in  the  custody  of  the  court,  then  the 
principles  of  the  trust  fund  will  apply,  and 
win  lay  hold  of  the  property,  and,  under 
the  supervision  of  the  court,  will  be  admin- 
istered to  the  creditors  and  stockholders.  We 
may  observe  that  this  view  is  consonant  with 
both  logic  and  reason.  The  trust-fund  Idea 
had  Its  origin  in  the  early  history  of  our 
Jurisprudence,  when  the  business  of  the  coun- 
try was  confined  to  .narrow  limits,  when 
there  were  comparatively  but  few  organized 
companies  engaged  in  the  transaction  of  busi- 
ness, and  when  there  were  but  few,  If  any, 
railroad  corporations  in  existence.  From  a 
provincial  state,  we  have  become  a  great 
commercial  nation,  whose  vast  business  in- 
terests are  largely  owned  and  conducted  by 
artificial  persons,  in  the  form  of  corporate 
bodies.  Probably  four-fifths  of  the  capital 
invested  In  the  commerce  and  business  of  the 
country  is  controlled  and  managed  in  this 
manner.  To  declare  that  this  entire  prop- 
erty is  held  by  those  corporate  bodies  char- 
ged with  an  express  trust  In  favor  of  the 
Individual  stockholders,  or  covered  by  a  spe- 
cific lien  in  favor  of  the  creditor,  is  to  ex- 
tend the  application  of  the  trust-fund  idea  to 
a  dangerous  limit,  and  to  a  limit  never  con- 
templated by  the  founders  of  that  doctrine. 
This  is  not  the  abrogation  of  the  rule,  nor 
the  destruction  of  the  doctrine,  but  simply 
to  limit  Its  application  to  that  class  of  cases 
where  the  facts  and  circumstances  will  Jus- 
tify the  courts  in  invoking  its  aid  for  the 
relief  of  creditors  and  stockholders. 

The  individual  defendants  in  the  case  un- 
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der  consideration  could  not,  or  did  not,  pay 
their  10  per  cent,  on  tlieir  subscriptions  to 
the  stock  of  the  railroad  company.  The  of- 
ficers and  directors  of  the  company  con- 
ceived that  it  would  be  to  the  interest  of  the 
company  to  talce  back  this  stock  from  these 
original  subscribers,  sell  and  negotiate  it  to 
other  persons,  and  thas  utilize  It  in  the  con- 
sti'uctlon  of  the  road.  This  the  officers  and 
directors  of  the  company  did,  at  a  time  when 
the  corporation  was  solvent,  and  managed  by 
a  board  of  directors  and  officers  composed 
of  other  persons  than  the  defendants.  The 
corporation,  by  this  transaction,  did  not  lose 
the  beneflt  of  this  stock  subscription,  but 
controlled  and  disposed  of  the  same,  so  that 
the  company  received  the  full  benefit  of -it 
In  the  final  construction  of  the  road.  The 
company  being  a  solvent  and  going  concern 
at  the  time  of  this  transaction,  there  was 
no  lien  or  trust  in  favor  of  the  complainants 
as  against  this  stock  or  the  unpaid  sub- 
scriptions of  the  company;  and  the  direct- 
ors, pursuing  a  course  which  they  deemed 
for  the  best  interest  of  the  company,  chose  to 
take  back  the  stock,  and  sell  and  dispose  of 
it  to  other  parties,  for  the  use  and  benefit 
of  the  company;  and,  there  being  no  actual 
fraud  alleged  or  shown  in  the  transaction, 
the  complainants  have  no  legal  right  to  com- 
plain. 

I  therefore  concur  In  the  conclusion  reached 
by  the  court,  upon  the  grounds  herein  stated, 
and  also  upon  the  grounds  stated  by  Asso- 
ciate Justice  BANTZ  as  to  the  statute  of 
limitation. 


(lU  Cal.  6E1) 

SIEBB  V.  SUPERIOR  COURT,  CITT  AND 

COUNTY  OF  SAN  FRANCISCO. 

(S.  F,  537.) 

(Supremo  Court  of  California.     Oct.  17,  1806.) 

Officer  —  Assessor  —  Ixadequate  Assessment— 

CitlMINAL  LfABILITT  FOR. 

Pen.  Code,  |  772,  authorizing  the  superior 
court  to  pntertain  en  accusation  made  under 
oatli  by  a  private  citizen  apainst  an  officer  with- 
in its  jurisdiction,  charging  him  with  having  col- 
lected illegal  fees,  or  with  having  refused  or 
neglected  to  perform  hia  official  duties,  does  not 
confer  jurisdiction  to  entertain  such  an  accusa- 
tion charging  an  assessor  with  having  assess- 
ed certain  property  at  a  sum  below  its  full  val- 
ue; such  act,  if  corruptly  done,  being  "willful 
and  corrupt  misconduct  in  office,"  subjecting  tlie 
officer  to  mdictment,  and,  if  not,  being  of  a  judi- 
cial nature,  and  one  for  which  he  is  not  amena- 
ble to  the  penal  laws. 

In  bank.  Petition  by  Siebe  for  a  writ  of 
prohibition  to  the  superior  court,  city  and 
county  of  San  Franclsca  Peremptory  writ 
granted. 

E.  S.  Pillsbury,  for  petitioner.  A.  J.  Clu- 
nie,  for  respondent. 

PER  CURIAM.  The  petitioner  herein  was 
elected  to  the-  office  of  assessor  for  the  city 
and  county  of  San  Francisco  at  the  general 
election  in  181)4,  and  qualified  for  said  office 


in  the  succeeding  January,  and  has  since  act- 
ed as  such  assessor.  Prior  to  the  Ist  day  of 
July,  1895,  as  such  assessor,  he  assessed  the 
property  of  the  Market-Street  Railway  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  and  having  property  in  said  city 
and  county,  for  the  fiscal  year  ending  July  1, 

1895,  at  the  sum  of  ^3,883,866.  On  the  lltta 
of  May,  1890,  an  accusation  in  writing  against 
him  was  presented  to  the  superior  court  o( 
San  Francisco,  alleging  that  the  value  of  the 
property  of  said  coi^poration  at  the  time  of 
such  assessment  was  $17,500,000,  and  that 
the  petitioner,  "for  the  purpose  and  with  the 
design  of  enabling  said  Market-Street  Rail- 
way Comi)any  to  evade  taxation  for  the  fiscal 
year  ending  July  1,  1895.  upon  the  full  cash 
value  of  said  property,  willfully  and  knowing- 
ly failed  and  neglected  to,  and  did  not,  as- 
sess the  said  property  of  said  Market-Street 
Railway  Company  for  the  purpose  of  taxa- 
tion for  said  fiscal  year  at  its  full  cash  value, 
but  with  said  object  and  piurpose  then  and 
there  assessed  the  same  at  the  value  of  but 
$3,883,8(>6,  and  that  uo  other,  further,  or  ad- 
ditional assessment  of  said  prox)erty  for  said 
fiscal  year  was  made."  Thereupon  the  su- 
perior court  appointed  the  18th  day  of  May, 

1896,  as  the  time  at  which  it  would  hear  the 
said  accusation  and  the  evidence  oCTered  In 
support  of  the  same,  and  directed  a  citation 
to  be  issued  to  the  petitioner  to  appear  at 
that  time.  On  that  day  he  appeared  before 
the  court,  .and  objected  to  Its  jurisdiction  to 
hear  or  act  upon  the  said  accusation,  and  re- 
quested the  court  to  dismiss  the  same.  The 
court,  however,  denied  his  request,  and  set 
the  matter  down  for  hearing  on  the  next, 
day.  Upon  the  application  of  the  petitioner 
an  alternative  writ  of  prohibition  was  issued 
out  of  this  court,  directing  the  respondents 
to  show  cause  why  they  should  not  refrain 
from  further  proceedings  upon  the  said  ac- 
cusation. The  return  to  the  writ  is  In  the  na- 
ture of  a  demurrer  to  the  application. 

Section  772  of  the  Penal  Code  authorizes 
the  superior  court  to  entertain  an  accusation 
made  under  oath  by  a  private  citizen  against 
an  officer  within  its  Jurisdiction,  charging 
him  with  having  collected  Illegal  fees,  or  with 
having  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office,  and, 
unless  the  accusation  charges  the  officer  with 
a  violation  of  his  official  duty  in  respect  to 
one  or  other  of  these  particulars,  the  court 
has  no  Jurisdiction  in  the  matter.  .  In  the 
present  case  the  petitioner  was  not  accused 
of  having  neglected  or  refused  to  assess  the 
property  of  the  Market-Street  Railway  Com- 
pany, for  it  Is  alleged  in  the  accusation  that 
he  did  assess  it  at  a  given  amount,  but  that 
this  amount  was  less  than  Its  actual  value, 
and  that  such  assessment  was  made  "for 
the  purpose  and  with  the  design  of  enabling 
said  Market-Street  Railway  Company  to 
evade  taxation  for  the  fiscal  year  commencing 
July  1,  1895."  If  the  assessment  was  made 
with  such  purpose.  It  was  not  a  "refusal  or 
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neglect"  to  perform  bis  official  duties,  but  a 
"willful  and  corrupt  misconduct  in  office," 
for  wbicb  be  might  have  been  presented  by 
the  grand  Jury,  under  tbe  provisions  of  sec- 
tion 758  of  the  Penal  Code.  If,  on  the  other 
hand,  the  assessment  was  made  In  the  or- 
dinary exercise  of  lils  official  duty,  and  with- 
out any  corrupt  or  illegal  motlre,  bis  act 
though  pertaining:  to  the  executive  depart- 
ment of  the  government  was  of  a  judicial  na- 
ture, for  which  he  is  not  amenable  to  the 
penal  laws  of  tbe  state.  See  Clunie  v.  Siebe 
(Cal.)  44  Pac.  1064.  It  is  ordered  that  a  per- 
emptory writ  Issue  as  prayed  for. 

BEATTY,  C.  J.,  not  participating. 


(114  Cat.  40) 
GRIFFIN  V.  DINGLET,  County  Clerk. 
(S.  F.  706.) 
(Supreme  Court  of  CaUfomia.     Oct.  8,  1896.) 
Elkotioms — Cebtificate  o»  Nojiination— FlUSO 
— Leoal  Holidat — LmiTATioK. 
Under  Pol.  Code,  i  1192,  as  amended  (St. 
1885,  i>.  303),  which  provides  that  "certificates 
of  nomination  required  to  l>e  filed  with  the  coun- 
ty clerks,  or  witli  the  clerk  or  secretary  of  the 
legislative  body  of  any  city  or  town,  shall  be 
filed  not  more  than  fifty   nor  less  than   thirty 
days  before  the  day  of  election,  when  the  nom- 
ination is  made  by  a  convention,"   where  the 
last  day  on  which  the  certificate  could  be  filed, 
ordinarily,  falls  on  Sunday  or  a  legal  holiday, 
the  certificate  must  be  filed  on  the  day  before,  to 
be  in  time. 

In  bank.  Application  by  P.  H.  Griffin  for 
a  writ  of  mandate  commanding  A.  S.  Ding- 
ley,  county  clerk  of  Stanislaus  county,  to 
receive  and  file  a  certificate  of  nomination. 
Denied. 

A.  Hewel  and  0.  A.  Stouesifer,  for  peti- 
tioner.   John  £.  Richards,  for  respondent 

PER  CURIAM.  The  respondent  is  the 
county  clerk  of  Stanislaus  county,  and  on 
the  5th  day  of  October,  189C,  the  petitioner 
presented  to  him,  for  filing,  a  certificate,  duly 
authenticated  by  the  proper  offlc-ers,  of  the 
nomination  by  the  county  convention  of  the 
Democratic  party  of  that  county,  held  Sep- 
tember 7,  1898,  of  certain  candidates  for  pub- 
lic offices  to  be  filled  b}  the  electors  of  that 
county  at  the  coming  general  election.  The 
respondent  refused  tc  file  tbe  same,  alleging 
as  a  reason  therefor  that  that  day  was  a  holi- 
day, and  also  because  the  same  was  not  pre- 
sented for  filing  within  the  time  required  by 
law.  The  petitioner  again  presented  the  cer- 
tificate to  him  on  the  6th  day  of  October,  with 
the  request  that  it  be  filed;  but  the  respondent 
again  refused  to  file  the  same,  for  the  reason 
that  it  was  not  presented  to  him  for  filing 
within  the  time  required  by  law.  The  pres- 
ent application  is  for  a  writ  of  mandate,  com- 
manding the  respondent  to  receive  and  file  the 
said  certificate. 

Section  1102  of  tbe  Political  Code,  as  amend- 
ed in  1895  (St.  1895,  p.  303),  provides:  "Cer- 
tificates of  nomination  required  to  be  filed 


with  tbe  county  clerks,  or  with  the  clerk 
or  secretary  of  the  legislative  body  of  any 
city  or  town,  shall  be  filed  not  more  than  fifty 
nor  less  than  thirty  days  before  tbe  day  of 
election,  when  the  nomiuation  ia  made  by  a 
convention."  It  is  contended  by  the  petition- 
er that  under  this  provision  the  4th  day  of 
October  was  tbe  last  day  on  which  tbe  cer- 
tificate could  be  filed,  but,  that,  as  that  day 
was  Sunday,  by  virtue  of  sections  12  and  13 
of  the  Political  Code  be  was  entitled  to  file  It 
on  the  next  day  that  was'not  a  holiday,  and, 
as  the  5th  day  of  October  was  a  legal  holi- 
day, bis  presentation  of  tbe  certificate  to  the 
respondent  on  tbe  6th  was  In  time,  and  that 
tbe  respondent  should  have  filed  It.  We  are 
of  tbe  opinion,  however,  that  these  provisions 
of  tbe  Political  Code  are  inapplicable.  Sec- 
tion 12  provides  that  a  holiday  shall  be  ex- 
cluded when  It  Is  the  last  day  of  the  time 
"in  wlilch"  any  act  provided  by  law  Is  to  be 
done;  and  section  13  refers  to  an  act  which 
Is  appointed  to  be  done  "upon"  a  particular 
day.  In  the  present  case,  however,  the  stat- 
ute does  not  fix  tbe  day  uiMn  which  or  the 
time  within  which  the  certificate  is  to  be  filed, 
but  declares  that  it  .diall  be  filed  "not  less" 
than  30  days  before  tbe  day  of  election.  To 
hold  that  it  could  be  filed  28  days  before  tbtt 
day  of  election  would  be  In  manifest  disre- 
gard of  the  provisions  of  the  statute.  The  ap- 
plication for  tbe  writ  Is  denied. 


(Ill  CaJ.  498) 
CHAPIN  V.  WILLCOX,  Auditor,  (Sac.  114.) 
(Supreme  Court  of  California,     Oct.  10,  1896.) 

COUNTIKS  —  OrPICERS  —  ANSUAI.  COMPENSATIOil— 

Per  Diem  axd  Mileaob— Limitation. 
County  Government  Act  1893  (St.  1893,  p. 
499,  §  204,  subd.  15),  fixing  the  compensation 
of  county  officers  in  counties  of  the  forty-second 
class,  provides  that  "supervisors  shall  receive 
seven  dollars  per  diem,  and  twenty-five  cents 
per  mile  in  traveling  to  and  from  their  resjiective 
residences  to  the  county  seat.  All  of  which 
compensation  in  the  aggregate  shall  not  exceed 
four  hundred  dollars  per  annum  each."  Held, 
that  no  one  memlier  can  draw  more  than  $40() 
compensation  for  all  services  in  any  one  year 
as  per  diem  and  mileage. 

Department  1.  Appeal  from  superior 
court,  Madera  county;  W.  M.  Conley,  Judge. 

Petition  by  one  Cbapln  for  a  writ  of  man- 
date commanding  one  WUlcox,  auditor  of 
Madera  county,  to  Issue  bim  a  warrant  up- 
on the  county  treasury  for  compensation  as 
county  supervisor.  An  alternative  writ 
was  issued,  and  defendant  demurred  to  the 
petition.  "Prom  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

W.  H.  Larew  and  J.  S.  Larew,  for  appel- 
lant    Miles  Wallace,  for  respondent. 

HARRISON,  J.  The  plaintiff  Is  one  of  the 
supervisors  of  the  county  of  Madera,  and  tbe 
defendant  Is  the  auditor  of  that  county.  On 
February  8,  1895,  the  board  of  supervisors 
allowed  the  account  and  claim  of  the  plain- 
tiff. In  the  sum  6t  $487.80,  as  a  balance  on 


Digitized  by 


Google 


458 


46  PACIFIC  REPORTER. 


(CaL 


mileage  as  superrisor  of  said  county,  and 
ordered  said  claim  paid;  and  the  plalutlfC 
thereupon  made  a  demand  upon  the  defend- 
ant, as  auditor  of  the  county,  that  he  Issue 
to  him  a  warrant  upon  the  county  treasury 
for  that  amount.  The  defendant  refused  to 
issue  the  warrant,  and  the  plaintiff  filed  in 
the  superior  court  his  affidavit  and  petition 
for  a  writ  of  mandate  commanding  the  au- 
ditor to  draw  the  warrant.  An  alternative 
writ  was  Issued  thereon,  and,  the  defendant 
having  appeared  and  demurred  to  said  peti- 
tion, his  demurrer  was  sustained,  and  judg- 
ment entered  against  the  plaintiff.  From 
this  judgment  the  plaintiff  has  appealed. 

The  determination  of  this  case  depends 
upon  the  construction  of  sut)dlvlslon  15  of 
section  204  of  the  county  government  act  of 
1893  (St.  1893,  p.  499).  The  first  clause  of 
said  section  and  said  subdivision  are  as  fol- 
lows: "Sec.  204.  In  counties  of  the  forty- 
second  class  the  county  officers  shall  receive 
as  compensation  for  the  services  required  of 
thom  by  law,  or  by  virtue  of  their  office,  the 
following  salaries,  to  wit:  »  *  •  (15)  Su- 
pervisors shall  receive  seven  dollars  per 
diem,  and  twenty-five  cents  per  mile  In  trav- 
eling to  and  from  their  respective  residences 
to  the  county  seat.  All  of  which  compensa- 
tion in  the  aggi'egate  shall  not  exceed  four 
hundred  dollars  per  annum  each."  It  is  con- 
tended by  the  appellant  that  the  limitation  of 
$400  in  the  last  sentence  of  the  section  ap- 
plies only  to  the  per  diem,  and  that  in  addi- 
tion thereto  he  is  entitled  to  25  cents  for 
each  mile  that  he  has  traveled  in  going  to 
and  from  his  residence  to  the  county  ^eat- 
in  the  present  case  alleged  by  him  to  be 
2,206  miles,  during  the  years  1893  and  1894. 
The  respondent  contends,  on  the  other  hand, 
that  the  $400  compensation  allowed  to  mem- 
bers of  the  board  of  supervisors  includes 
both  per  diem  tfnd  mileage;  that  is  to  say, 
that  no  one  member  can  draw  more  than 
that  amount  for  all  services  in  any  one  year, 
both  as  per  dieiii  and  mileage.  The  provision 
which  is  made  for  the  compensation  of  su- 
pervisors in  counties  of  the  forty-second 
class  differs  In  Its  language  from  that  made 
for  these  officers  in  counties  of  any  other 
class,  and  is  to  be  determined  by  a  con- 
struction of  the  language  that  has  been  em- 
ployed. In  some  counties  supervisors  re- 
ceive a  fixed,  annual  salary,  without  any 
provision  for  mileage,  while  in  others  mile- 
age to  a  limited  amount  is  allowed  them. 
In  some  they  receive  a  per  diem,  without 
any  limitation  upon  its  amount,  and  a  mile- 
age not  to  exceed  a  certain  amount;  and  in 
some  there  is  a  limit  upon  each,  while  in 
others  the  limit  Is  upon  the  per  diem  alone. 
Of  those  that  receive  a  per  diem  and  mileage, 
there  is  in  some  a  limitation  upon  one,  and 
In  some  a  limitation  upon  the  other,  and  In 
some  a  limit  upon  neither.  The  provision 
for  these  officers  In  the  forty-second  class 
differs  from  all  the  others  In  that  the  limit 
to  the  entire  compensation  is  made  definite 


and  precise.  After  determining  that  thebA- 
sis  upon  which  their  compensation  is  to  be 
fixed  shall  be  a  per  diem  and  mileage,  and 
fixing  the  amount  of  each  of  these  elements, 
the  legislature  has  declared  that  "all  'of 
which  compensation  in  the  aggregate  shall 
not  exceed  four  hundred  dollars  per  annum 
each,"  thus  leaving  little,  if  any,  room  for 
construction.  It  would  be  difficult  to  ex- 
press in  more  explicit  language  that  the  en- 
tire amount  which  a  supervisor  In  this  class 
of  counties  shall  receive  in  any  one  year  for 
the  services  required  of  him  by  law,  or  by 
virtue  of  his  office,  is  $400.  Traveling  to 
and  from  his  residence  to  the  county  scat  Is 
as  much  a  part  of  the  services  required  of 
him  as  is  the  sitting  in  the  .council  chamber 
of  the  board,  and  the  compensation  for  these 
services  has  been  fixed  by  the  legislature 
in  the  foregoing  language.  If  the  legisla- 
ture had  merely  said,  "all  of  which  compen- 
sation" shall  not  exceed  $400  in  any  one 
year,  both  the  per  diem  and  the  mileage 
would  have  been  Included,  since  "all"  is  a 
term  of  number,  which  includes  the  sev&ral 
items  making  up  the  basis  of  the  compen- 
sation; but,  as  If  to  make  its  purpose  more 
clear,  the  legislature  has  added  that  all  this 
compensation  shall  not,  "in  the  aggregate," 
exceed  $400  per  annum.  The  term  "aggre- 
gate" Implies  a  plurality  of  units,  whose  to- 
tal amount  it  represents.  It  Ip  defined  in  tne 
Century  Dictionary  as  "a  sum,  mass,  or  as- 
semblage of  particulars;  a  total  or  gross 
amount;  any  combined  whole,  considered 
with  reference  to  its  constituent  parts."  And 
in  the  above  section  these  units  are  the  per 
dienis  and  the  number  of  miles  traveled,  the 
total  amount  of  which  shall  not  exceed  $400 
per  annum.  Kirkwood  v.  Soto,  87  Cal.  394, 
25  Pac.  488,  is  inapplicable,  as  in  that  case 
the  provision  was  that  the  superintendent  of 
schools,  in  addition  to  his  compensation, 
should  receive  the  actual  traveling  expenses 
incurred  by  him,  whereas  there  Is  no  pro- 
vision of  that  nature  applicable  to  the  ap- 
pellant, nor  is  his  claim  based  upon  any  ex- 
penses incurred  by  him.  The  Judgment  is 
affirmed. 


We     concur: 
FLEET.  J. 


GAROUTTB,     J.;      VAN 


(U4  CaL  SIS) 
ELMOBB  V.  ELMORE.     (Sac.  144.) 
(Supreme  Court  of  California.     Oct.  12,  1886.) 

PlBADINO— ALLBOATIOJI  i-SD    PkOOF— VARrANCE-^ 

MoTioM  FOR  Nonsuit— Waiver  op  Eiiror. 
1.  Under  a  complaint  by  the  administratrix  of 
B  deceased  wife  against  her  surviving  husband, 
alleging  that  he  purchased  certain  real  estate 
and  personal  property  therein  described  with 
money  of  his  wife,  and  as  her  agent  and  trustt*. 
and  praying  a  conveyance  of  such  property,  the 
court  i.s  not  authorized  to  render  a  per.>tonaI  judg- 
ment against  the  defendant  on  a  finding  that 
he  did  not  purchase  such  property  as  alleged, 
but  that  he  received  a  certain  sum  of  money 
from  his  wife;  such  finding  l)eing  a  variance. 
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2.  A  defendant  does  not  waive  an  erroneons 

ruling  on  a  motion  for  nonsuit  by  the  introduc- 
tion of  evidence  after  tlie  motion  is  overruied, 
unless,  in  so  doing,  he  supplies  the  defects  in 
plaintiff's  case,  upon  whicn  the  motion  was 
based. 

3.  An  objection  on  the  ground  of  a  variance 
may  properly  be  raised  by  motion  for  a  nonsuit, 
though  defendant  did  not  object  to  the  admission 
of  the  evidence. 

Department  2.  Appeal  from  sui>erior  court, 
Stanislaus  county;   William  O.  Minor,  Judge. 

Action  by  Susan  B.  Elmore,  oa  administra- 
trlx  of  the  estate  of  Sarah  P.  Elmore,  de- 
ceased, against  James  6.  Elmore.  Judgment 
for  plalntifF,  and  defendant  appeals.  Re- 
versed. 

a  C.  Wright  and  W.  N.  Rutherford,  for  ap- 
pellant. T.  A.  Coldwell  and  P.  J.  Hazen,  for 
respondent 

McFARLAND,  J.  The  court  below  render- 
ed an  ordinary  money  Judgment  in  favor  of 
the  plaintiff,  and  against  the  defendant,  for 
the  sum  of  $6,500,  together  with  costs;  and 
the  defendant  appealed  from  the  judgment, 
and  from  an  order  made  denying  his  motion 
for  a  new  trial. 

We  think  that  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  because  nei- 
ther the  complaint  nor  the  findings  sustain  the 
judgment  entered.  The  cause  of  action,  If 
imy,  established  by  the  findings  is  wholly  dif- 
ferent from  the  one  averred  In  the  complaint. 
The  allegata  and  the  probata  do  not  agree. 
It  is  averred  in  the  complaint  that  tlie  de- 
ceased, Sarah  F.  Elmore,  was  the  wife  of  the 
itppellant;  that  during  her  lifetime  and  during 
the  coverture  she  received  certain  property 
from  the  estates  of  her  deceased  parents, 
which  was  mostly  In  the  form  of  money;  that 
she  furnished  this  money  to  the  appellant,  as 
lier  agent  and  trustee  to  purchase  lands  and 
some  personal  property  for  her;  that,  in  pur- 
suance of  such  trust,  be  did  purchase  large 
ti-acts  of  land,  and  improved  the  same,  with 
her  said  money,  which  said  lands  so  purchased 
are  specilically  described  In  the  complaint; 
that  he  took  the  conveyances  of  said  lands  In 
ills  own  name;  and  that  he  to  some  extent 
mingled  said  moneys  of  the  said  wife  with 
community  ^ropevty,  so  that  it  had  become 
difilcult  to  state  exactly  what  her  interest  was 
in  the  lands  so  purchased;  but  that,  according^ 
to  the  plaintifl's  Information  and  belief,  at 
least  one-half  of  the  said  described  lands,  and 
one-half  of  certain  personal  property,  was 
bought  by  the  appellant,  and  Is  held  by  bim 
as  trustee  for  the  said  deceased  wife.  The 
prayer  of  the  complaint  is  for  judgment  that 
appellant  account  for  all  the  purchases  he  had 
made,  as  aforesaid;  that  all  the  property  de- 
scril>ed  in  the  complaint  be  decreed  to  be  the 
separate  property  of  the  said  deceased  wife; 
and  that  the  appellant  be  decreed  to  convey  to 
plaintiff,  as  administratrix  of  tlie  said  deceased 
wife,  all  the  teal  prc^erty  described  In  the 
complaint,  and  also  transfer  to  her  all  the 
personal  property  described.     The  court  found 


that  the  said  deceased  wife,  Sarah  F.  Elmore, 
inherited  and  received  from  the  estates  of  ber 
parents  the  sum  of  $6,500.  It  further  found, 
however,  that  she  did  not  furnish  said  money, 
or  any  part  thereof,  to  the  appellant,  as  her 
agent  and  trustee,  with  which  to  purchase 
lands,  and  that  defendant  did  not,  as  her  agent 
and  trustee,  purchase  any  land;  that  the  lands 
described  in  the  complaint  were  not  purchased 
by  appellant,  or  held  by  him  In  trust  for  the 
use  of  said  deceased  wife;  that  there  was  no 
understanding  or  agreement  that  the  defend- 
ant should  hold  the  title  to  said  lands  for  said 
Sarah  as  her  agent  and  trustee;  that  she  did 
not  furnish  appellant  any  money  or  property 
with  the  understanding  or  on  the  condition 
that  he  should  invest  the  same  in  land  for 
her;  and  that  the  personal  property  described 
In  the  complaint  was  not  purchased  by  defend- 
ant as  trustee  or  agent  of  the  said  Sarah,  or 
with  her  funds;  and  that  defendant  does  not 
hold  the  same  as  trustee  of  said  Sarah.  Nev- 
ertheless, the  court  entered  a  x>or8onaI  judg- 
ment against  appellant  for  the  said  sum  of 
$6,500.  But  this  was  rendering  judgment  up- 
on a  cause  of  action  not  set  up  In  the  com- 
plaint, and  not  warranted  by  the  averments 
of  the  complaint;  and  it,  therefore,  cannot  be  ' 
sustained  either  upon  principle  or  authority. 
Chetwood  v.  Bank  (Cal.)  45  Pac.  704;  Reed  v. 
Norton,  99  Cal.  617,  34  Pac.  333;  Mondran  v. 
Goux,  51  Cal.  151;  Tomlinson  v.  Monroe,  41 
Cal.  94;  Hayne,  New  Trial  &  App.  §  115,  and 
cases  there  cited. 

Respondent  contends  that  appellant  waived 
the  point  of  a  variance  between  the  complaint 
and  the  evidence,  because,  having  made  that 
point  in  a  motion  for  a  nonsuit,  he  afterwards 
Introduced  evidence  In  the  case.  This  posi- 
tion, however,  is  not  tenable.  Appellant  mov- 
ed for  a  nonsuit  upon  the  express  ground  that 
there  was  no  evidence  tending  to  prove  that 
appellant  held  certain  lands  and  property 
which  he  had  purchased  with  the  separate 
money  of  the  deceased  wife  as  her  trustee; 
and  the  motion  for  a  nonsuit  should  have  been 
granted.  The  point  thus  made  on  the  motion 
for  nonsuit  was  not  waived  by  the  mere  fact 
that  the  appellant  afterwards  Introduced  some 
evidence  In  the  case.  No  such  rule  obtains  in 
this  state.  The  rule  upon  the  subject  is  sim- 
ply this:  that  if,  after  a  motion  for  a  nonsuit 
for  want  of  testimony  upon  any  material  point 
has  been  erroneously  overruled,  the  defendant 
proceeds  and  supplies  the  defect  by  evidence 
which  he  himself  introduces,  then  the  error 
committed  in  overruling  the  nonsuit  Is  cured; 
but  If  the  motion  for  a  nonsuit  should  have 
been  granted,  and  no  evidence  is  afterwards 
introduced  by  the  defendant  which  changes 
the  status  of  the  case,  then  he  can  avail  him- 
self of  the  error  committed  in  the  refusing  of 
the  nonsuit.  The  case  of  Higgins  v.  Rags- 
dale,  83  Gal.  219,  23  Pac.  316,  cited  by  respond- 
ent, goes  only  to  the  extent  above  indicated. 
The  rule  Is  properly  stated  in  Hayne,  New 
Trial  &  App.  f  118,  as  follows:  "ir  the  mo- 
tion for  nonsuit  be  improi)erIy  denied,  it  may 
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happen  that  the  defendant's  evidence  will  sup- 
ply the  defects  in  plaintiff's  case  pointed  out 
on  the  mo-tlon  for  nonsuit.  In  such  case  tbe 
error  of  denying  the  motion  is  cured."  The 
rule  is  stated  in  several  of  the  adjudicated 
cases  In  this  state.  For  Instance,  In  Smith  v. 
Compton,  C  Gal.  25,  the  court,  after  saying 
that  it  was  necessary  to  make  certain  proof  In 
order  to  sustain  the  plaintlfTs  case,  said: 
"This  was  not  done  in  the  evening,  and  the 
defendant  was  entitled  to  a  Judgment  of  non- 
suit. The  defendant,  however,  after  his  mo- 
tion was  denied,  introduced  evidence  which 
enabled  plaintiff  to  supply  the  defect  In  his 
case,  and,  by  so  doing,  waived  the  ol)jectlon." 
Again,  in  Winans  v.  Hardenbergh,  8  Cal.  293, 
the  court  said:  "The  only  exception  taken  hy 
appellant  In  the  court  below  was  to  the  re- 
fusal to  Instruct  the  Jury,  as  in  case  of  non- 
suit, npon  the  close  of  plaintlfTs  testimony. 
If  this  were  an  error.  It  was  cured  by  the  In- 
troduction of  evidence  on  the  part  of  defend- 
ants which  supplied  every  omission  In  plain- 
tiff's case,  and  conclusively  established  bis 
right  to  recover."  So,  In  Association  v.  WU- 
lard,  48  Cal.  614,  the  court  say:  "The  motion 
for  a  nonsuit  should  have  been  granted.  The 
answer  denies  that  the  defendant  ever  oi»ted 
or  ejected  the  plaintiff  from  the  premises,  and 
the  plaintiff  failed  to  prove  the  ouster;  but 
the  defendant  afterwards  supplied  the  defect 
by  proving  that  he  had  remained  in  possession 
ever  since  the  execution  of  the  lease  above 
mentioned.  The  production  of  that  evlaence 
cured  tbe  error."  By  the  motion  for  nonsuit 
the  appellant  distinctly  raised  the  point  in- 
sisted on  here,  and  thereby  called  the  atten- 
tion of  both  court  and  counsel  to  it;  and  there- 
fore he  is  not  within  the  rule  frequently  an- 
nounced here  that  a  party  will  not  be  allowed 
to  raise  an  objection  In  this  court  for  the  first 
time.  And,  as  he  Introduced  no  evidence  tend- 
ing to  supply  any  omission  in  tlie  evidence  of 
the  respondent,  the  motion  for  a  nonsuit  oc- 
cupies the  same  position  now  as  it  did  in  the 
court  below  when  made  there. 

The  motion  for  a  nonsuit  was  the  proper 
method  by  which  to  raise  the  said  question  of 
variance.  In  Hayne,  New  Trial  &  App.  i  115, 
It  is  said:  "In  all  of  the  foregoing  cases,  ex- 
cept McCord  V.  Seaie  [56  Cal.  202],  objection 
on  account  of  the  variance  was  taken  in  the 
court  below,  either  by  objecting  to  the  admiS" 
sibllity  of  the  evidence  o-  by  motion  for  a  non- 
suit. A  variance  may  be  taken  advantage  of 
In  either  of  these  modes,  ana  the  defendant 
Is  not  precluded  from  moving  for  a  nonsuit  on 
the  ground  of  variance  by  reason  of  his  fail- 
ure to  object  to  the  admissibility  of  the  evi- 
dence." And  the  text  Is  amply  supported  by 
the  authorltlee  cite4.  See  Johnson  v.  Moss, 
45  Cal.  515;  Farmer  v.  Oram,  7  Oal.  lS5; 
Tomlinson  v.  Monroe,  41  Cal.  94;  and  cases 
cited  In  Hayne,  New  Trial  &  App.  §  115.  In 
many  of  the  cases  the  defendant  had  intro- 
duced evidence  after  the  denial  of  the  motion 
for  a  nonsuit,  which  evidence,  however,  did 
not  cure  the  failure  of  plaintiff  to  make  out 


his  case.  See  Farmer  v.  Cram,  supra.  More- 
over, the  point  under  review  was  also  raised 
by  the  specification  that  the  court  in  Ita  con- 
clusion of  law  erred  as  follows:  "The  court 
erred  In  its  conclusion  of  law  which  reads  as 
follows:  'That  plaintiff  Is  entitled  to  a  Judg- 
ment against  defendant  for  the  stm  of  sixty- 
five  hundred  dollars  and  costs  of  suit'  On 
the  contrary,  the  action  is  not  for  a  money 
Judgment,  but  to  establish  a  tmst  In  land." 

The  foregoing  views  make  a  new  trial  necr 
eesary.  The  court  rested  Its  Judgment  upon 
the  finding  that  the  $6,500  received  by  the 
deceased  wife  from  her  parents'  estates  was 
used  by  appellant  in  paying  ott  a  certain  mort- 
gage, building  a  house,  and  in  farming  opera- 
tions, and  in  household  expenses,  and  that 
"the  same  was  so  received  by  defendants  as 
the  agent  and  trustee  of  said  Sarah";  and  we 
must  not  be  understood  as  holding  that  such 
finding  was  Justified  by  the  evidence.  How- 
ever, this  and  other  questions  In  the  case  need 
not  be  now  considered.  The  Judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:   TEMPLE,  J.;  HBNSHAW,  J. 


(114  Cbl.  S2«) 
MURPHY   V.   CLAYTON.     (No.   15,914.) 
(Supreme  Court  of  California.     Oct.  13,  1896.) 

ADMINI8TRATOB8— Right  to  Pbopbbtt  Sold  bt 
Decedent. 
A  sale  of  chattels  by  decedent,  though  not 
accompanied  by  delivery,  having  been  valid 
against  him  and  his  heirs,  and  therefore  his  ad- 
ministrator, recovery  thereof  by  the  purchaser 
from  the  administrator  cannot  be  defeated,  un- 
der Code  Civ.  Proc.  §g  1589,  1590,  proyiding 
that,  when  there  is  a  deficiency  of  assets  in 
the  hands  of  an  administrator,  he  shall  sue  for, 
and  may  recover,  for  the  benefit  of  creditors, 
property  conveyed  by  decedent  in  fraud  of  cred- 
itors; it  not  appeanng  that  the  claims  against 
the  estate  which  had  been  allowed  by  the  ad- 
ministrator, or  are  evidenced  by  judgment,  ex- 
ceed the  assets  in  his  hands.  43  Pac.  613,  af- 
firmed. Beatty,  O.  J.,  and  Van  Fleet,  J.,  dis- 
senting. 

In  bank.  Appeal  from  superior  court,  San- 
ta Clara  county;  John  Reynolds,  Judge. 

Action  by  Ann  Murphy  against  Edward 
W.  Clayton.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  In  department 
(43  Pac.  613),  and  defendant  appeals.  De- 
cision in  department  affirmed. 

Geo.  W.  Lewis  and  J.  H.  (3ampl)eU,  for  ap- 
peUant    Klttredge  &  Kraft,  for  respondent 

PER  CURIAM.  After  due  consideration  of 
this  cause  in  bank,  we  are  satisfied  with  the 
conclusion  reached  and  the  opinion  rendered 
when  it  was  in  department  (43  Pac.  613);  and 
for  the  reasons  given  in  said  opinion  the 
Judgment  awarding  the  defendant  the  posses- 
sion of  the  animals  mentioned  in  the  fifth 
finding  is  reversed,  with  directions  to  the  su- 
perior court  to  enter  Judgment  upon  the  find- 
ings In  favor  of  the  plaintiff  for  the  posses- 
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slon  of  oatd  animals,  or  for  the  value  thereof 
«8  found  by  the  court,  in  case  a  delivery 
thereof  to  the  plaintift  cannot  be  had. 

BEATTT,  C.  J.  I  dissent  Section  3440  of 
the  Civil  Code  reads  as  follows:  "Every  trans- 
fer of  personal  property,  other  than  a  thing 
4n  action,  or  a  ship  or  cargo  at  sea,  or  In  a 
foreign  port,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by  law,  and 
a  contract  of  bottomry  or  respondentia,  is 
■conclusively  presumed.  If  made  by  a  person 
having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  ac- 
tual and  continued  change  of  possession  of 
the  things  transferred,  to  be  fraudulent  and 
therefore  void  against  those  who  are  his 
creditors  while  he  remains  in  possession,  and 
the  successors  in  interest  of  such  creditors, 
and  against  any  persons  on  whom  his  estate 
-devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  and  in- 
cumbrancers in  good  faith  subsequent  to  the 
transfer."  The  property  of  a  person  dying 
Intestate  passes  to  his  heirs,  but  It  passes  to 
-them  subject  to  the  control  of  the  probate 
court,  and  to  the  possession  of  an  administra- 
tor for  purposes  of  administration.  Civ. 
-Code,  S  1384.  The  purposes  of  administra- 
tion embrace  the  payment  of  expenses  of  ad- 
ministration, family  allowance,  and  the  debts 
of  the  decedent.  For  these  purposes  the  ad- 
ministrator is  vested  with  power  to  sell  the 
estate,  and  to  apply  the  proceeds.  He  is  a 
'trustee  for  the  creditors.  The  estate  of  the 
.decedent  has  devolved  upon  him  in  trust  for 
their  benefit  There  can  be  no  question  that 
be  comes  within  the  very  terms  of  the  sec- 
tion above  quoted  (Francisco  v.  Agulrre,  94 
-Cal.  18S,  29  Pac.  495),  and  still  less  that  he  is 
within  the  spirit  and  policy  of  the  law.  Up 
to  the  moment  of  a  man's  death,  his  cred- 
itors may  secore  their  debts  by  attachment 
of  any  personal  property  he  may  have  sold 
without  delivering  it  to  his  vendee.  As  soon 
as  he  dies  this  remedy  is  taken  away,  but 
there  is  no  reason  why  they  should  be  de- 
prived of  all  remedy;  and  the  law  which  en- 
ables the  administrator  to  retain  possession 
of  such  property  for  the  purpose  of  applying 
its  proceeds,  if  necessary,  to  the  payment  of 
debts,  is  far  more  equitable,  at  the  same  time 
that  it  Is  less  burdensome,  than  the  law 
which  permits  an  attachment  in  the  lifetime 
of  the  vendor.  But  even  if  an  administra- 
tor is  not  one  upon  whom  the  estate  of  the 
vendor  devolves  in  trust  for  dther^,  within 
the  meaning  of  section  3440,  still  he  repre- 
sents creditors  exactly  as  a  sherifi*  does  who 
seizes  goods  of  a  fraudulent  vendor  on  exe- 
cution, and  he  may  justify  upon  the  same 
.grounds. 

The  sale  of  the  horses  in  controversy  here 
was  therefore  void  as  to  the  defendant,  and 
the  only  question  is  whether  be  was  nevei^ 
theless  obliged  to  relinquish  the  possession  of 
them  on  demand  of  the  plaintiff.    The  con- 


tention of  appellant  is  that  he  could  not  re- 
fuse her  demand  unless  all  the  facts  existed 
which  an  administrator  is  required  to  aver 
and  prove  in  order  to  maintain  the  action  au- 
thorized by  section  1589,  Code  Civ.  Proc.,  for 
the  recovery  of  property  fraudulently  con- 
veyed by  the  decedent  in  his  lifetime.  But 
this  is  a  conclusion  which  by  no  means  fol- 
lows. The  law  does  not  encourage  useless 
litigation,  and  therefore  does  not  authorize 
the  administrator  to  commence  an  action  for 
which  there  is  no  apparent  necessity.  He 
cannot  sue  to  recover  assets  for  the  estate, 
unless  it  appears  that  there  is  an  actual  de- 
ficiency of  assets.  But  when  he  ha«  proper- 
ty In  his  hands  which  was  in  the  possession 
of  the  intestate  at  the  time  of  his  death,  and 
which  has  regularly  devolved  upon  him,— 
property  which.  If  necessary,  is  applicable  to 
the  purposes  of  administration,— It  is  his  du- 
ty to  retain  the  possession  until  it  appears 
that  it  wlU  not  be  needed.  The  burden  of 
proof  and  of  allegation  on  the  question  of 
necessity  rests,  and  property  rests,  on  the 
party  commencing  the  action.  If  the  admin- 
istrator, when  he  commences  an  action  to  re- 
cover assets,  must  show  a  necessity  for  their 
recovery,  by  parity  of  reasoning  the  party 
who  seeks  by  an  action  to  deprive  him  of  as- 
sets should  at  least  be  required  to  show  that 
they  will  not  be  needed  for  purposes  of  ad- 
ministration. And  even  then  his  action 
would  be  unnecessary,  for  he  could  obtain  all 
the  relief  to  which  he  Is  entitled  by  petition 
to  the  probate  court  If  he  shows  in  that 
forum  that  he  has  a  titie  to  property  in  the 
hands  of  the  administrator  which  is  good 
against  distributees  of  the  estate,  the  court 
might,  as  In  case  of  partial  distribution,  au- 
thorize the  administrator  to  deliver  It  to  him 
if  it  can  be  safely  done,  and  if  such  relief 
could  not  be  granted  it  woul4  at  least  not 
order  such  property  sold  for  purposes  of  ad- 
ministration until  the  other  estate  had  been 
exhausted.  Then  upon  distribution  it  would 
either  be  delivered  to  him,  or  he  would  be  left 
free  to  assert  his  titie  against  the  distributee 
to  whom  it  was  allotted.  In  short  if  such 
property  is  not  needed  for  purposes  of  ad- 
ministration the  vendee  of  the  decedent  has 
an  ample  remedy  without  this  action;  if  It  is 
needed  for  purposes  of  administration,  he 
has  no  right  to  the  property.  His  position 
with  respect  to  such  property  is  no  better 
than  that  of  an  heir,  with  respect  to  unsold 
property  of  the  intestate.  It  is  his,  if  not 
needed  for  the  payment  of  debts;  and,  like 
the  heir,  he  should  wait  till  that  fact  is  ascer- 
tained. 

Appellant  contends  that  the  answer  of  the 
defendant  Is  not  sufilclent  to  enable  him  to 
prove  his  defense.  The  answer  alleges  ev- 
erything that  it  was  necessary  for  the  de- 
fendant to  prove,  or  for  the  court  to  find.  It 
shows  that  he  Is  administrator  of  Daniel  J. 
Murphy;  that  the  horses  in  controversy  be- 
longed to  Murphy  in  his  lifetime,  and  re- 
mained in  bis  possession  to  the  day  of  his 
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death.  The  burden  of  proving  ownership  of 
the  horses  was  on  the  appellant.  If  she  bad 
proved  a  good  title,  derived  from  some  other 
source  than  Daniel  J.  Murphy,  the  facts  al- 
leged in  the  answer  would  not  have  consti- 
tuted a  defense  to  the  action.  But  when  she 
proved,  as  she  was  obliged  to  do  in  order  to 
make  title,  that  the  horses  had  belongefl  to 
Danid  J.  Murphy  in  his  lifetime,  then  the 
facts  alleged  in  the  answer  and  found  b;^  the 
court  constituted  a  complete  defense.  It  was 
no  part  of  the  defendant's  case  to  prove  that 
without  these  horses  there  would  be  a  defi- 
ciency of  assets. 

I  concur:   VAN  FLEET,  J. 


(114  Cal.  637) 

KENT  et  al.  v.  WILLIAMS  et  al.     (Sac.  102.) 

(Supreme  Court  of  California.     Oct.  14,  1896.) 

LlEXS — Makshalixo  op  Secckities — Vexdok  Re- 
TAixiso  Title. 

1.  A  vendor  who  retains  title  to  property  sold 
until  payment  of  the  purchase  money  shall  be 
made  has  an  express  lien  tliereon,  whioli  is  not 
waived  by  the  taking  of  a  lien  on  other  land 
as  collateral  security. 

2.  A  junior  mortgagee  of  such  land  may  com- 
pel him  to  exhaust  the  property  sold  before  re- 
sorting to  the  collateral  security. 

Department  2.  Appeal  from  superior  court, 
Fresno  coimty;   M.  K.  Harris,  Judge. 

Action  by  D.  G.  Kent  and  G.  M.  Bruce 
against  W.  M.  Williams  and  others.  There  was 
a  Judgment  for  plaintiffs,  and  a  new  trial  was 
granted,  and  plaintiffs  appeal.    Afilnned. 

Frs.  E.  Spencer,  for  appellants.  H.  C.  Camp- 
bell and  George  A.  Noursc,  for  respondents. 

McFAHLAND,  J.  Judgment  was  rendered 
for  plaintiffs,  but  on  motion  of  the  defendant 
the  San  Frandsoo  Savings  Union  a  new  trial 
was  gmtited.  From  the  order  granting  a  new 
trial  the  plaintiffs  appealed.  The  action  was 
broHKht  to  foreclose  what  is  alleged  to  be  a 
inortsage  executed  by  the  defendant  Williams 
to  the  plaintiffs  upon  certain  property  in  Pros- 
no  county.  The  main  facts  in  tlie  ca.se  are 
these:  On  the  12th  day  of  April,  18S8,  tlie 
plaintiffs,  being  the  owners  of  certain  real  prop- 
erty in  Oakland,  Alameda  county,  made  a  writ- 
ten contract  with  defendant  Williams  by  which 
tlify  agreed  to  sell  him  said  property  for  the 
sum  of  ?22,,">0(),  for  which  Williams  gave  them 
Ills  note,  payable  on  or  before  April  12,  1891, 
and  plaintiffs  agreetl  to  give  to  said  Williams 
a  conveyance  of  said  property  upon  the  pa.v- 
ment  of  the  full  amount  of  said  note.  The  said 
written  contract  contains  this  cLiuse:  "The 
said  iMxrty  of  the  second  part  [Williams]  agrees 
to  dciwslt  with  the  First  National  Bank  of  Oak- 
land, Ciilifoniia,  a  deed  in  escrow,  hi  favor  of 
said  parties  of  the  first  part,  of  an  undivided 
ono-quarter  Interest  in  seventeen  hundrwl  and 
thirty  acres,  covering  the  greater  portions  of 
sections  21,  28,  and  33  in  township  13  south, 
range  23  east,  in  Fresno  county,  California,  and 
apply  the  proceeds  of  all  sales  of  said  tand  to 


the  payment  of  said  promissory  note."  Wil- 
liams paid  $500  upon  said  note,  and,  by  agree- 
ment of  the  parties,  went  Into  possession  of  the 
said  property  in  Oakland,  agreeing  to  pay  for 
the  use  of  the  same  $60  a  month  until  the 
note  was  paid.  He  afterwards  failed  to  pay 
any  other  portion  of  the  note,  al>andoned  pos- 
session of  the  said  property  in  Oakland,  and  be- 
came Insolvent.  This  action  is  brought  to  en- 
force what  plaintiffs  claim  to  be  a  lien  on  the 
lands  in  Fresno  county  for  the  payment  of  said 
note,  without  any  offer  to  first  enforce  any  lieu 
which  they  may  have  upon  said  property  hi 
Oakland.  The  said  written  contract  was  re- 
corded in  Fresno  county,  and  it  appeal's  as  a 
fact  that  the  said  deed  which  Williams  agreed 
to  execute  was  executed,  and  deposited  with 
the  said  First  National  Bank  in  escrow,  and 
was  afterwards  delivered  by  said  bank  to  tlie 
plaintiffs.  After  the  recording  of  said  contract, 
but  before  the  recording  of  said  escrow  deed, 
and  on  the  10th  day  of  January,  1.^89,  the  de- 
fendant Williams,  with  others,  borrowed  fi-om 
the  defendant  the  San  Francisco  Savings  Union 
the  sum  of  $16,000,  and,  as  security  therefor, 
executed  to  said  Savings  Union  a  deed  of  trust 
upon  certain  specifically  described  lands  in 
Fresno  county,  which  are  claimed  by  plaintiffs 
to  be  a  part  of  the  lands  agreed  to  be  conveyed 
TO  them  in  said  contract  between  them  and 
WiUlams. 

It  does  not  appear  upon  what  giounds  th  • 
new  trial  was  granted,  but  the  respomleni.s. 
In  support  of  said  order  granting  the  new  trial, 
contended  mainly — First,  that  the  description  of 
the  land  contained  in  said  contract  is  entirely 
too  vague,  indeQnite,  and  uncertain  to  give  any 
constructive  notice  to  a  "subsequent  incumbran- 
cer; and,  second,  that  in  any  event  the  plain- 
tiffs, having  a  Hen  upon  two  different  iiiooi's 
of  property,  to  only  one  of  which  the  lien  of 
the  respondent  attached,  should  have  resortiMl 
first  to  that  upon  which  they  had  an  exclusive 
lien,  to  wit,  the  proiierty  in  Oakland.  Wo 
think  that  this  second  position  Is  clearly  ten- 
able. The  doctrine  of  the  marshaling  of  assets. 
under  which,  if  one  creditor  has  a  lien  on  t\yo 
fimds,  and  another  a  lien  on  only  one  of  (hem, 
the  former  must  first  proceed  against  tliat  upon 
which  the  latter  has  no  lien,  is  not  only  fully 
established -by  general  authorit)-,  but  is  aho  ex- 
pressly declared  in  sections  2890  and  3433  of 
the  Civil  Code.  The  lien  which  plaintiffs  Imd 
ui»n  the  property  hi  Oakhmd  was  not  waived 
by  the  taking  of  collateral  security  on  tlie  land 
in  Fresno.  \Miere  the  owner  of  land  contracts 
to  sell  it,  apd  to  give  a  conveyance  upon  the 
p.iymcnt  of  the  purchase  money,  and  ret-iins  the 
title  in  himself,  be  is  sometimes  spoken  of  as 
holding  a  vendor's  lien,  and  he  may  proceed 
to  sell  the  property  for  the  paj-ment  of  the  pur- 
cliase  money  in  like  manner  as  if  he  bad  con- 
veyed the  title.  But  as  was  said  in  Averj'  v. 
Clai-k,  87  Cal.  62o.  2,'>  Pac.  919:  "Prop?ily 
speaking,  a  vendor's  lien  does  not  exist  until 
the  vendor  has  parted  with  his  title.  So  long 
as  he  retains  the  title,  he  cannot  be  said  to 
have  any  implied  lien  upon  the  land.     Tlie  se- 
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curlty  which  he  has  theD  for  the  purchase  mon- 
ey is  created  by  express  reservation,  and  cannot 
be  impaired  by  any  act  of  the  vendee.  This  is 
an  express  hen,  existing  by  virtue  of  a  con- 
tract executed  between  the  parties,  and  Is  ca- 
pable of  assignment  and  enforcement  by  the  as- 
signee. Taylor  y.  McKlnney,  20  Cal.  618. 
Such  a  lien  Is  open  and  manifest  to  the 
world,  and  Is  entirely  different  from  the  secret, 
invisible  lien  which  the  law  Implies  in  behalf 
of  the  vendor  when  he  parts  with  the  title,  and 
which  is  known  only  to  the  parties  to  the  trans- 
action, and  those  to  whom  they  may  communi- 
cate the  fact.  F^r  such  a  lien  equity  makes 
no  special  provision,  but  leaves  the  parties  to 
rely  iq)on  the  contract  which  they  hare  exe- 
cuted between  tb«»nselve8."  Therefore  in  the 
case  at  bar  the  Hen  which  the  plaintiffs  reserved 
on  the  property  in  Oakland  was  not  waived  by 
taking  the  collateral  secui'ity  on  the  land  in 
Fresno,  and  the  respondent  had  the  clear  right 
to  demand  that  the  plaintiffs  should  first  pro- 
ceed upon  their  security  on  said  Oakland  prop- 
erty. Of  coui-se,  this  rule  applies  only  where 
the  bolder  of  a  senior  security  would  not  be 
prejudiced  by  It,  but  here  it  would  be  clearly 
ineiiultable  to  allow  the  plaintiffs  to  retain  the 
property  hi  Oakland,  and  entirely  defeat  the 
junior  lien  of  the  respondent  upon  the  property 
in  Fresno.  The  abovie.view  makes  it  unneces- 
sary, for  the  purposes  at  least  of  this  present 
action  and  the  order  appealed  from,  to  consider 
other  i>oints  argued  by  counsel.  The  order  ap- 
pealed from  is  afBirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


(5  ObI.  Unrep.  497)     ' 

CANNON  V.  McGUEW  et  al.     (S.  F.  448.) 

(Supreme  Court  of  California.     Oct.  15,  1896.) 

Appeal— Review  — SuFpiciENCT  of  Evidesob — 
Harmless  Error. 

1.  A  finding  of  the  trial  coiu^  based  on  con- 
flioting  evidence  will  not  be  reviewed  on  appeal. 

2.  Exceptions  based  upon  the  rulings  of  the 
trial  court  as  to  the  admission  of  testimony  will 
not  be  considered  on  appeal,  in  the  absence  of 
(inything  to  show  that  the  appellant  was  prej- 
udiced thereby. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;   S.  K.  Dougherty,  Judge. 

Action  by  one  Cannon  against  McGrew  and 
others  to  restrain  the  obstruction  of  an  al- 
leged right  of  way.  There  was  judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

C.  S.  Farquar,  for  appellant.  Haskell  & 
Meyer  and  D.  K.  Gale,  for  respondents. 

PER  CURIAM.  The  plaintiff  is  the  own- 
er of  certain  lands  adjoining  those  of  the  de- 
fendants, and  claims  to  have  a  right  of  way 
through  and  over  the  lands  of  the  defend- 
ants from  his  own  land  to  the  county  road. 
The  present  action  was  brought  by  him  to 
restrain  the  defendants  from  obstructing  said 
right  of  way;    the  plaintiff  alleging  in  his 


complaint  that  they  threaten  and  Intend  to 
close  and  lock  certain  gates  across  the  same, 
and  prevent  him  from  passing  or  repassing 
thereon,  or  hi  any  manner  using  the  same. 
The  defendants  in  their  answer  deny  that  the 
plaintiff  has  the  right  of  way  claimed  by 
him,  or  any  right  of  way  or  easement  over 
tbeir  lands,  and  upon  the  trial  of  this  issue 
the  court  found  in  favor  of  the  defendants; 
finding  as  a  fact  that  the  use  of  the  way  over 
the  defendants'  land  by  the  plaintiff  had  at  all 
times  been  by  the  permission  or  license  of  the 
defendants  and  their  predecessors  in  interest, 
and  had  never  been  adverse  to  them.  The 
evidence  of  the  respective  parties  upon  this 
issue  was  directly  in  conillct,  and  the  finding 
of  the  court  thereon  is  not  open  to  review. 

Exceptions  were  taken  at  the  trial  to  cer- 
tain rulings  of  the  court  upon  the  admission 
of  evidence,  but,  as  the  evidence  in  respect 
to  which  these  rulings  were  made  was  of  such 
a  nature  that  a  different  ruling  could  not  have 
changed  the  result,  it  is  unnecessary  to  con- 
sider whether  they  constituted  technical  er- 
ror.   The  judgment  and  order  are  affirmed. 


(6  Cal  Unreir.  516) 

SPENCE  V.  WIDNEY  et  al.    (L.  A.  6.)x 

(Supreme  Court  of  California.     Oct.  16,  1896.) 

Trusts  —  Death  of  Tri'stee  —  Appoixt«est  by 
Court— Dblat  ik  Fi'lfillmbnt — What  Consti- 
tutes Abandosmbnt— Public  Chauitibs — Fbb- 
petcities, 

1.  Plaintiff's  testator  granted  lands  in  trust 
to  six  tnjstees,  to  be  sold,  etc.,  with  the  approval 
of  any  four  of  them,  and  the  fund  derived  there- 
from to  be  used  for  founding  an  astronomical 
observatory.-  Before  anything  had  been  done  to 
carry  out  the  trust,  thilee  of  the  trustees  died. 
Betd,  that  under  Civ.  Code,  §§  2288,  2289,  pro- 
viding that  on  the  death  of  one  of  several  co- 
trustees the  trust  survives  to  the  others,  and 
that  the  superior  court  in  the  county  in  which 
the  property  is  situated  may  appoint  other  trus- 
tees of  the  trust,  the  trust  did  not  terminate  aa 
impossible  of  fulfillment.  McFarland,  J.,  dis- 
senting. 

2.  Plaintiff's  testator  granted  land  in  trust  to 
six  trustees,  the  fund  derived  therefrom  to  be 
used  in  founding  an  astronomical  observatory  in 
connection  with  a  university.  Lenses  were  or- 
dered; but  it  was  found  that  the  income  was  in- 
sufficient to  pay  for  them.  With  the  consent 
of  the  grantor  the  lenses  were  sold,  and  it  was 
decided  to  wait  until  prices  could  be-realized  for 
the  lands  which  would  enable  the  trust  to  be 
accomplished.  Bdd,  that  under  the  circumstan- 
ces a  delay  of  three  years  in  taking  further  steps 
to  carry  out  the  trust  was  not  unreasonable. 

3.  In  such  case  the  deed  provided  that  the  ob- 
servatory should  be  located  on  Wilson's  Peak, 
or  some  other  suitable  site  on  the  Sierra  Madre 
range,  to  be  selected  by  the  consent  and  ap- 
proval of  the  grantor,  who  was  also  one  of  the 
trustees.  Held,  that  the  death  of  the  grantor 
before  any  selection  was  made  did  not  defeat 
the  execution  of  the  trust.  McFarland,  J.,  dis- 
senting. 

4.  The  sale  of  the  lenses  and  the  delay  in  se- 
lecting a  site  for  the  observatory  cannot,  in  the 
absence  of  any  express  declaration  to  that  ef- 
fect, be  construed  as  an  abandonment  of  the 
trust.     McFarland,  J.,  dissenting. 

5.  A  trust  for  the  founding  of  on  astronom- 
ical observatory  in  connection  with  a  university, 
"to  be  owned,  controlled,  and  managed  by  said 
university,"  will  not  be  construed  as  a  trust  for 
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a  private  corporation,  and  therefore  void,  in  the 
absence  of  anything  to  show  whether  the  ben- 
eficiary is  an  educational  inHtitution  for  the  bene- 
fit of  the  public,  or  conducted  for  mer*  private 
ends. 

6.  Nor  will  the  trust  be  declared  void  as  cre- 
ating a  perpetuity  unless  it  appear  that  the  ben- 
eficiary is  a  mere  private  enterprise,  and  not 
a  public  charity. 

In  bank.  Appeal  from  Buperlor  court,  Los 
Angeles  county;  J.  W.  McKinley,  Judge. 

Action  by  Anna  M.  Spence,  executrix  of 
the  last  will  of  E.  F.  Spence,  deceased, 
against  J.  P.  Widney  and  others,  to  set  aside 
a  conveyance  In  trust.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.    Reversed. 

Cochran  &  Williams  (Henry  Bleecker,  of 
counsel),  for  appellants.  Bicknell  &  Trask 
and  Chapman  &  Hendrlck,  for  respondent. 
Albert  M.  Stephens,  for  Interrener. 

PER  CURIAM.  The  plaintiff,  as  the  ex- 
ecutrix of  the  last  will  of  B.  F.  Spence,  de- 
ceased, brought  this  action  to  have  canceled 
and  set  aside  a  certain  conveyance  made  on 
January  22,  1889,  by  said  B.  F.  Spence  to 
M.  M.  Bovard,  B.  F.  Spence,  H.  Slnsabaugh, 
J.  P.  Widney,  P.  M.  Green,  and  R.  M.  Wid- 
ney, "as  trustees  of  an  express  trust,"  upon 
the  ground  that  the  conveyance  was  void 
from  the  beginning,  and  the  further  ground 
that  the  purposes  for  which  It  was  made 
had  been  abandoned,  and  the  trusts  thereby 
created  had  become  Impossible  of  execution. 
The  court  below  found  the  facts  ajid  gave 
judgment  as  prayed  for,  from  which,  and 
from  an  order  denying  a  new  trial,  the  de- 
fendants appeal. 

The  conveyance  was  of  certain  lots  of  land 
in  the  city  of  Los  Angeles,  to  be  held  In 
trust  as  follows:  "To  sell  and  convey  or 
mortgage  the  same  at  such  time  and  for 
such  price  and  on  such  terms  as  said  sec- 
ond parties,  or  any  four  of  them,  may  deem 
best.  The  proceeds  to  be  used  in  purchas- 
ing and  setting  up  in  first-class  working  con- 
dition the  best  set  of  astronomical  instru- 
ments and  telescope  that  can  be  purchased 
with  said  funds,  to  be  used  and  known  as 
the  'Spence  Observatory  of  the  University 
of  Southern  California,'  to  be  owned,  con- 
trolled, and  managed  by  said  university. 
The  rents,  Income,  and  profits  of  said  prop- 
erty prior  to  sale  shall  be  received  and  col- 
lected by  M.  M.  Bovard,  one  of  said  trus- 
tees, and  from  same  he  shall  pay  taxes,  In- 
surance, and  such  other  expenses  as  may  oc- 
cur in  the  care  and  management  of  said 
premises,  and  Interest  on  any  mortgage  that 
may  be  placed  thereon.  The  surplus  of  said 
income  shall  be  the  property  of  said  M.  M. 
Bovard  for  his  own  use  and  benefit  for  his 
services  herein.  Said  observatory  to  be  lo- 
cated on  what  is  known  as  'Wilson's  Peak,' 
in  the  county  of  Los  Angeles,  state  of  Cal- 
ifornia, or  some  other  suitable  site -in  the 
mountains  of  the  Sierra  Madre  range,  to  be 
selected  by  the  consent  and  approval  of  E. 


F.  Spence.  In  case  said  property,  or  the 
proceeds  thereof,  shall  not  be  used  as  herein 
stated,  the  said  proceeds  (except  the  rents  as 
hereinbefore  provided)  shall  revert  to  and 
vest  in  the  said  grrantor,  or  his  legal  repre- 
sentatives." The  trust  thus  created  was  ac- 
cepted by  all  of  the  six  trustees  and  by  the 
University  of  Southern  California.  On 
April  8,  1889,  the  six  trustees.  In  writing, 
authorized  Alvin  Clark  &  Sons,  of  Boston,  to 
contract  with  M.  Mantois,  of  Paris,  for  the 
purchase  and  delivery  of  lenses  for  a  40-incti 
telescope,  at  the  price  of  80,000  francs,  to 
be  paid  as  follows:  20,000  francs  to  be  pahl 
when  the  first  lens  should  be  delivered  to 
and  accepted  by  Clark  &  Sons  in  Boston; 
20,000  francs  more  when  the  second  lens 
should  be  delivered  to  and  accepted  by  them; 
and  the  remaining  40,000  francs  one  year 
after  the  second  payment  is  due;  and  it 
was  stipulated  that  there  should  be  no  extra 
allowance  for  shortening  the  time  on  the 
work,  as  the  trustees  preferred  that  the 
work  should  not  be  hurried. 

The  first  lens  was  constructed  and  sent  on 
to  Clark  &  Sons  in  Boston,  and,  for  the  pur- 
pose of  raising  money  to  make  the  first  pay- 
ment, the  trustees  borrowed  from  the  State 
Loan  &  Trust  Company  of  Los  Angeles  the 
sum  of  $5,500,  for  \vhich  they  gave  their 
promissory  note,  and  a  mortgage  on  the  trust 
property  to  secure  payment  of  the  same. 
Of  the  money  so  raised  20,000  francs  were 
sent  on  to  Paris  to  meet  the  first  payment. 
Subsequently  the  second  lens  was  completed 
and  sent  on  to  Clark  &  Sons,  and  a  demand 
for  the  second  payment  was  made.  There 
was  no  money  in  the  bands  of  the  trustees 
to  make  that  payment,  and,  to  determine 
what  should  be  done.  Dr.  J.  P.  Widney,  who 
was  then  the  president  of  the  university, 
held  a  consultation  with  Mr.  Spence.  Atter 
discussing  the  matter,  and  considering  the 
difficulty  of  then  raising  more  money,  it  was 
agreed  that  the  lenses  were  more  expensive 
than  was  contemplated  by  the  deed  of  trust, 
and  that  It  would  be  better  to  sell  them,  and 
commence  over  again,  and  make  such  con- 
tract as  tne  trust  property  would  carry  out. 
Accordingly,  with  tlie  advice  and  consent  of 
Mr.  Spence,  Dr.  Widney  notified  Mr.  Claik 
that  they  would  not  go  on  with  those  lenses, 
but  would  sell  them,  and  purchase  after- 
wards such  lenses  &b  the  property  would 
pay  for.  Shortly  after  this  arrangement,  on 
September  19,  1882,  Mr.  Spence  died,  and 
prior  to  his  death  two  of  the  other  trustees, 
M.  M.  Bovard  and  H.  Sinsabaugh,  had  dt"(V 
The  three  surviving  trustees,  on  November 
19,  1892,  sold  the  lenses  to  the  University  of 
Chicago  for  a  considerable  sum  over  what 
had  been  expended  for  them,  and  with  the 
money  received  they  paid,  among  other 
things,  the  note  and  mortgage  to  the  State 
Loan  &  Trust  Company.  During  the  life- 
time of  Bovard  and  Spence  the  bilsiness  of 
the  trust  was  managed  largely  by  them,  but 
mainly    by    Bovard.    After    the   death    of 
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Spence  tbe  surrlving  trustees  continued  in 
poBsesaion  of  and  cared  for  the  trust  prop- 
erty, paying  taxes  and  Insurance,  and  await- 
ing a  favorable  opportunity  to  sell  it  to  ine 
best  advantage  before  taking  steps  to  con- 
tract for  new  lenses  and  otherwise  carry 
out  the  trust.  On  8et>teniber7, 1893,  the  plain- 
tiff commenced  this  action  against  the  three 
surviving  trustees  and  the  University  of 
Southern  California.  At  that  time  the  places 
of  tbe  deceased  trustees  had  not  been  filled, 
the  trust  property  had  not  been  sold,  and  no 
definite  site  for  the  location  of  the  observa- 
tory had  been  selected.  The  case  was  tried 
in  March,  1894,  and  the  court  found,  among 
other  things,  "that  the  accomplishment  of 
the  objects  set  forth  in  said  trust  deed  had 
become  Impossible,  and  that  said  objects  and 
purposes  have  long  since  been  abandoned, 
and  nothing  whatever  has  been  done  towards 
the  execution  of  the  said  trust  for  more  than 
tliree  yeara."  It  Is  upon  this  finding  that 
the  Judgment  rests.  This  finding  is  assailed 
as  not  Justified  by  the  evidence,  and  wheth- 
er It  is  so  Justified  or  not  is  tbe  principal 
question  presented  for  decision. 

1.  After  a  careful  inspection  of  the  record, 
we  are  unable  to  find  any  eviaence  which.  In 
our  opinion,  can  be  said  to  Justify  the  finding 
that  the  accomplishment  of  tbe  objects  of  tbe 
trust  had  become  Impossible.  It  is  true  that 
three  of  tbe  six  trustees  were  dead,  and  that 
the  deed  required  the  concurrent  action  of 
at  least  four.  But  sections  2288  and  2289  of 
the  Civil  Code  provide  that  on  the  death  of 
one  of  several  co-trustees  the  trust  survives 
to  tbe  others,  and  that  tbe  superior  court  of 
the  county  whfere  the  tr-.st  property  is  situ- 
ated may  appoint  other  trustees,  and  direct  the 
execution  of  the  trust.  And  section  22C8  of 
the  same  Code  provides  that,  where  there  are 
several  co-trustees,  all  must  unite  in  any  act 
to  bind  the  trust  propertj,  unless  the  declara- 
tion of  trust  otherwise  provides.  Here  tbe 
deed  did  provide  that  a  less  number  than  all 
might  act,  and  when  It  was  made  tbe  grantor 
must  be  presumed  to  have  known  the  law, 
and  also  that  some  of  the  trustees  named 
might  die,  and.  If  so,  that  their  places  would 
be  filled  by  the  court,  with  power  In  the  new. 
board  to  discharge  the  duties  Imposed  on  tbe 
original  appolnteeb.  And  In  the  provision  of 
tbe  deed  we  see  ncthm^,  to  Indicate  that  the 
grantor  intended  to  or  did  confer  upon  the 
trustees  named  by  him  any  discretionary  pow- 
ers of  such  a  personal  character  that  they 
could  not  be  exercised  oy  trustees  appointed 
by  tbe  court.  And  tbt  fact  that  no  steps  had 
been  taken  to  bavt-  new  trustees  appointed 
certainly  does  not  show  that  tbe  execution 
of  tbe  trust  bad  become  Impossible.  There 
does  not  appear  to  have  been  any  immediate 
necessity  for  filling  the  vicancles,  as  the  three 
remaining  trustees  were  able  to  manage  and 
look  after  the  property  and  were  not  then 
ready  to  sell  or  mortgage  the  same. 

It  Is  also  true  that  tbe  big  lenses  had  been 
Sold,  and  tbe  trusi  propeny  had  not  been  sold, 
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and  no  new  lenses  bad  been  contracted  for.. 
It  appears  that  the  lenses  were  sold  with  the- 
consent  and  approval  of  rhe  trustor.  No  defi- 
nite time  was  fixed  tor  the  sale  of  the  prop- 
erty or  the  erection  of  the  observatory,  and, 
under  tbe  circumstances  shown,  the  delay  does 
not  seem  to  have  been  unreasonable.  So,  too. 
It  Is  true  that  the  observatory  bad  never  been 
located  on  Wilson's  Pralt,  and  no  other  site 
for  it  was  ever  selected  '-'with  tbe  consent  and 
approval  of  E.  F.  Spence,"  and  it  does  not 
appear  that  the  trustees  bad  acquired  any 
right  to  establish  an  observatory  on  Wilson's 
Peak,  or  on  any  suitable  site  in  the  moun- 
tains of  the  Sierrf.  Madre  range.  But  it  does 
not  follow  that  a  suitable  and  desirable  site 
for  the  observatory  on  Wilson's  Peak  may  not 
yet  be  selected,  and  the  right  thereto  acquired. 
Tbe  suggestion  of  counsel  for  respondent  that 
there  is  room  enough  on  that  peak  for  the 
establishment  of  "one  hundred  and  fifty  to 
five  hundred  observatories"  only  tends  to 
show  that  there  can  be  no  great  difficulty  in 
acquiring  a  site.  So  the  suggestion  that.  In 
the  absence  of  a  showing  to  tbe  contrary,  all 
the  land  on  tbe  peak  must  be  presumed  to- 
be  government  land,  is  no  valid  argument  Jn 
support  of  respondent's  position;  for,  if  true, 
It  would  seem  to  be  by  no  means  impossible 
to  acquire  a  site.  But,  assuming  that  the 
location  cannot  be  made  on  Wilson's  peak, 
still  It  does  not  follow  that  a  suitable  site 
cannot  be  selected  and  used  on  some  one  of 
tbe  adjacent  peaks.  The  fact  that  Spence 
died  before  the  selection,  and  therefore  It  can- 
not be  made  with  big  consent  and  approval, 
will  not  defeat  the  execution  of  tiie  trust. 
When  a  trust  exists,  and  all  the  trustees  are 
dead,  the  court  will  appoint  other  trustees, 
and  direct  the  execution  of  tbe  trust  (section 
2289,  Civ.  Code),  and  in  a  case  like  this  an- 
other sjte  may  be  selected  by  the  consent 
and  approval  of  tbe  court. 

2.  The  next  questiou  Is,  bad  the  objects  and 
purposes  of  tbe  trust  been  abandoned?  We 
find  no  evidence  In  the  record  tending  to  show 
that  they  had.  Under  our  Code  "a  trustee 
must  fulfill  the  purpose  of  tbe  trust,  as  de- 
clared at  Its  creation,  and  must  follow  all 
the  directions  of  tbe  trustor  given  at  that  time, 
except  as  modified  by  the  consent  of  all  par- 
ties interested."  Section  2258,  Civ.  Code. 
And,  as  such  trustee,  1m>  has  no  power  to  aban- 
don a  trust,  except  as  declared  therein,  for  he 
is  "a  general  agent  for  the  trust  property," 
and  "bis  acts,  within  the  scope  of  his  author- 
ity, bind  the  trust  property  to  the  same  ex- 
tent as  the  acts  of  an  agent  bind  his  principal" 
(section  2267,  Id.);  ana  every  act  of  the  trus- 
tee, in  contravention  of  tbe  trust,  is  absolute- 
ly void.  Section  870,  Id  **A  trust  cannot  be 
revoked  by  the  trustor  uttet  its  acceptance, 
actual  or  presumed,  bj  the  trustee  and  bene- 
ficiaries, unless  the  declaration  of  trust  re-  ' 
serves  a  power  of  revocation  to  the  trustor, 
and  in  that  case  the  power  must  be  strictly 
pursued."  Section  2280,  Id.  The  law  seems, 
therefore,  to  be  well  settled  that  a  trustee 
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-cannot  abandon  a  trust  without  the  consent 
of  the  cestui  que  tnist,  for,  as  said  in  Perry 
on  Trusts  (section  268,  4th  Ed.):  "If  a  per- 
son has  once  accepted  the  office,  either  ex- 
pressly or  by  implication,  It  is  conclusive;  and 
he  cannot  afterwards,  by  disclaimer  or  re- 
nunciation, avoid  its  duties  and  responsibil- 
ities." Aside  from  the  fact  that  the  trustees 
had  sold  the  large  lenses  which  were  first 
made,  and  had  delayed  to  select  a  site  for  the 
location  of  the  observatory  and  to  contract 
for  other  lenses,  there  is  no  evidence  showing 
that  they  ever  intended  to  or  did  abandon  the 
trust.  On  the  contrary,  the  evidence  is  clear" 
and  undisputed  that  they  had  at  all  times  In- 
tended to  go  ahead  with  the  work,  and  were 
waiting  only  for  a  favorable  time  and  circum- 
stances to  accomplish  the  end  proposed.  So, 
also,  there  is  no  evidence  showing  that  the 
university,  as  beneficiary,  ever  consented  to 
the  abandonment  of  the  trust.  On  the  con- 
trary, tlie  only  evidence  introduced  upon  the 
subject  is  that  It  never  did  so  consent,  but  in- 
sisted and  relied  upon  its  execution,  and  that 
when  this  action  was  commenced  It  employed 
counsel  to  defend  It. 

S.  Kespoudent  contends  that  the  deed  is 
void  ab  initio,  because  the  trust  created  there- 
by Is  a  mere  private  trust  for  the  benefit  of  a 
corporation,  :ind  not  a  trust  for  charity.  It 
is  well  established  that  a  trust  for  the  promo- 
tion of  education  or  science,  such  as  the  estab- 
lishment of  a  school  or  a  chair  In  a  university, 
is  a  trust  for  charity,  as  that  term  has  been 
Interpreted  in  modern  jurisprudence.  Jack- 
son V.  Phillips,  14  Allen,  538;  Perry,  Trusts, 
§  <587;  Pom.  Eq.  Jur.  §  1023.  This  does  not 
eml)race,  however,  trusts  for  the  benefit  of 
such  Institutions  as  are  strictly  private,  and 
conducted  for  mere  private  gain  (Pom.  Eq. 
.Tur.  I  1023);  but  the  Institution  must  be  pub- 
lic, or  for  the  benefit  of  some  portion  of  the 
public  (Attorney  General  v.  Soule,  28  Mich. 
153).  In  this  case  the  trust  is  to  establish 
with  the  proceeds  of  the  trust  property  an  ob- 
servatory, "to  be  used  and  known  as  the 
•Spence  Observatory  of  the  University  of 
Southern  California,'  to  be  owned,  controlled, 
and  managed  by  said  university."  But  there 
Is  an  entire  absence  from  the  pleadings,  and. 
findings  as  well,  of  anything  to  indicate  the 
character  or  purposes  of  the  beneficiary,  other 
than  that  to  be  inferred  from  its  name,  ex- 
cepting only  the  fact  that  It  is  a  corporation 
duly  Incorporated  under  the  laws  of  the  state. 
Whether  It  is  a  school  or  educational  institu- 
tion, and.  If  so,  whether  it  Is  for  the  benefit  of 
the  public,  or  run  for  mere  private  ends,  no- 
where expressly  appears.  That  it  was  such 
an  institution  as  would  support  the  trust 
seems  to  have  been  tacitly  conceded  in  the 
court  below,  and  the  point  that  it  is  not  such 
Ls  made  here  for  the  first  time.  But,  as  there 
is  nothing  In  the  record  from  which  the  fact 
Is  made  to  appear,  and  as  we  are  aware  of  no 
presumption  for  or  against  the  competency  of 
the  beneficiary  to  take  the  use,  the  question  of 
the  validity  of  the  deed  in  this  respect  cannot 


be  determined  upon  this  record.  The  qnes- 
tion,  however,  being  one  upon  which  tne 
validity  of  the  deed  may  turn,  it  will  be  the 
duty  of  the  court  below  upon  another  trial  to 
find  expressly  upon  the  fact  Since  trusts  are 
not  favored  in  the  law,  the  burden  will  be 
upon  the  party  seeking  to  sustain  the  trust  to 
show  that  it  is  within  the  exception  of  the 
statute. 

4.  The  further  contention  that  the  deed  is 
void  because  the  accomplishment  of  the  trust 
would  require  the  creation  of  a  perx>etuity.  Is 
fully  met,  if  the  beneficiary  sliall  be  found  to 
be  a  charity,  by  the  decision  in  Re  Hinckley's 
Estate,  58  Cal.  457,  where  it  was  held  that 
trusts  for  perpetual  charitable  uses  are  not 
in  confilct  with  the  constitution  of  the  state, 
nor  with  those  provisions  of  the  Civil  Code 
which  prohibit  perpetuities;  and,  further,  that 
perpetuities  prohibited  by  the  common  law  do 
not  include  trusts  for  charitable  uses.  And 
see  In  re  Robinson's  Estate,  63  Cal.  620;  Peo- 
ple V.  CpgBwell  (Cal.)  45  Pac.  270. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trlaL 

BEATTY,  C.  J.,  not  participating. 

McFARLAKD,  J.  I  dissent.  I  see  no  suf- 
ficient reason  for  disturbing  the  judgment. 
Waiving  the  point  made  by  respondent  that 
the  alleged  trust  was  void  from  the  begin- 
ning because  it  Is  not  taken  out  of  the  cate- 
gory of  perpetuities  by  being  a  charity,  and 
other  points  going  to  its  Intrinsic  invalidity.  I 
think  that  the  findings  that  the  accomplish- 
ment of  the  purposes  of  the  trust  has  becum<- 
impossible,  and  that  said  purposes  have  been 
abandoned,  are  just  conclusions  from  the  facts. 
In  fact,  the  evidence  does  not  present  a  single 
existing  moniunent  to  mark  any  effort  to  car- 
ry out  the  purpose  of  the  trust;  and,  so  far 
as  the  accomplishment  of  that  purpose  is  con- 
cerned, the  situation  is  the  same  to-day  as  it 
was  the  day  Mr.  Spence  executed  the  deed. 
All  that  the  trustees  have  apparently  done 
has  been  to  collect  the  rents  from  tne  trust 
property,  and  take  care  of  said  property,  and 
to  make  some  money  on  the  purchase  and  sale 
of  a  couple  of  lenses,— which  money  does  not 
seem  to  be  now  on  hand.  Shortly  after  the 
execution  of  the  deed— on  April  8,  1S89— the 
trustees  authorized  Clark,  of  Boston,  to  con- 
tract with  a  party  in  Paris  for  disks  for  a 
40-inch  telescope  at  a  certain  price,  part  pay- 
ments to  be  made  at  different  times.  In  or- 
der to  make  the  first  payment,  the  trustees 
mortgaged  the  trust  property  to  the  State 
Loan  &  Trust  Company.  When  the  second 
payment  became  due  there  was  no  money  to 
meet  it.  Two  lenses  were  then  in  the  pos- 
session of  Clark,  of  Boston.  Nothing  was 
done  towards  making  the  second  payment.  It 
was  apparent  that  the  trust  property  was  not 
of  sufficient  value  to  carry  out  the  scheme, 
which  contemplated  one  of  the  largest  tele- 
scopes ever  made.  One  of  the  witnesses,  who 
was  a  trustee  and  president  of  the  university, 
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testified  that  he  asked  Mr.  Spence  If  it  would 
oot  be  better  to  sell  the  lenses,  and  commence 
again  with  such  a  contract  as  the  property 
would  carry  out;  and  that  he  said,  "I  think 
It  would."  But  before  his  death  he  wrote  a 
letter  to  the  said  witness,  in  which  is  the  fol- 
lowing: "In  a  conversation  once  had  with  you 
regarding  the  sale  of  the  glass,  it  was  ray 
mind  always  that  the  purchasers  should  erect 
It  somewhere  near  here.  I  fear  that  you  did 
not  so  understand  it.  When  I  deeded  the 
property,  I  hoped,  of  course,  mat  1  would  have 
nothing  more  in  the  way  of  business  to  at- 
tend to  except  to  designate  the  site.  It  seems 
now  that  the  trustees  will  have  trouble  in 
raising  the  money  to  pay  for  the  glass,  some- 
thiug  iiiie  $18,000.  I  would  not  be  sntisfled 
with  any  smaller  glass  in  connection  with  the 
univeraity.  If  Raymond,  Lowe,  or  Clark 
would  guaranty  to  erect  it  upon  some  one  of 
our  peaks,  I  think  I  would  favor  liberal  terms 
with  either  of  those  men.  If  you  think  none 
of  these  points  are  advisable.  It  might .  be 
well  to  redeed  the  property  back  to  me,  and  I 
will  pay  the  price  of  the  glass  as  per  contract, 
and  await  further  developments  or  future 
combinations,  whereby  we  may  yet  be  success- 
ful in  securing  for  the  university  that  object 
which  we  have  so  long  cherished."  Nothing 
further  was  done  before  his  deatli;  and  al>out 
two  months  after  that  event  the  three  re- 
maining trustees,  or  one  or  more  of  them, 
sold  their  interest  in  the  lenses  which  had 
arrived  in  Boston  to  the  Chicago  University 
for  $9,i)()0,  and  closed  out  the  contract  which 
Clark  had  made  for  them.  With  part  of  this 
money  they  satisfied  the  mortgage  given  to 
the  State  Loan  &  Trust  Company;  so  that 
tiiey  then  stood  as  they  did  at  the  beginning, 
fxeept  that,  as  they  had  paid  only  $3,012  on 
tlie  lenses,  they  made  a  profit  on  that  trausac- 
ti<m.  The  three  remaining  trustees  have  tak- 
en no  further  steps  to  cany  out  the  purpose 
of  the  trust;  they  have  not  asked  to  nave 
otlier  trustees  appointed;  they  have  selected 
no  site;  they  have,  as  the  testimony  of  one  of 
liiem  shows,  admittedly  abandoned  Wilson's 
I'eak  as  a  site,  because  there  Is  no  road  there, 
and  to  either  construct  a  road  or  to  transport 
materials  by  a  bridle  patli  would  be  Imprac- 
ticable. The  most  that  can  be  sjiid  on  the 
subject  in  their  behalf  is  that  perhaps  at  some 
indefinite  period  in  the  future,  if  tlje  trust 
property  shall  become  more  valuable,  and 
I'rof.  Lowe  shall  complete  a  railroad  to  the 
.>inmmit  of  anothei-  mountain,  they  might  pos- 
sil)ly  erect  some  kind  of  an  observatory  at 
some  point  on  the  latter  mountain. 

Moreover,  how  can  this  trust  be  now  exe- 
cuted so  as  to  carry  out  the  purpose  of  tlie 
trustor?  The  clear  puipose  was  to  erect  a 
iii'st-class  observatory.  This  is  apparent  from 
the  language  of  the  deed  and  from  the  acts  of 
the  parties.  The  trustees  recognized  that  pur- 
prsc  wlicu  they  entered  into  a  contract  for  the 
purchase  of  lens  for  a  40-inch  telescope,— said 
to  be  larger  than  any  heretofore  constructed; 
and  the  trustor  declared  that  he  would  not  be 


contented  with  a  smaller  one,  and  suggested 
that  the  property  be  deeded  back  to  turn.  It 
was  found  that  the  trust  property  was  entirely 
Insufficient  in  value  to  accomplish  tliat 
scheme.  Again,  the  site  was  to  be  approved 
by  the  trustor;  and  that  is  impossible,  for  he 
is  dead.  Furthermore,  special  confidence  was 
evidently  placed  in  the  persons  named  as  trus- 
tees, of  whom  the  trustor  himself  was  one,  and 
the  concurrence  of  four  of  them  was  necessaiy 
to  important  and  essential  acts,  and  particu- 
lar powers  were  given  to  Trustee  Bovard;  but 
three  of  the  trustees,  including  Bovard,  are 
dead,  and  there  are  not  four  left. 

It  is  contended  that  at  least 'one  of  the  diffi- 
culties caused  by  the  death  of  the  trustees 
may  be  obviated  under  section  2287  of  the 
Civil  Code,  which  provides  that  the  superior 
court  may  appoint  a  trustee  when  there  Is  a 
vacancy,  and  the  declaration  of  trust  pro- 
vides no  method  of  appointment.  That  sec- 
tion is  a  mere  statement  of  the  power  which 
courts  of  equity  have  always  exercised  in 
proper  cases.  A  court  of  equity  will  not  al- 
low a  trust  to  fall  solely  for  want  of  a  trus- 
tee; that  is,  if  the  purposes  of  a  trust  and 
the  wishes  of  a  trustor  can  be  carried  out  by 
the  appointment  of  a  trustee,  the  court  will 
make  such  appointment,  even  though  no  trus- 
tee at  all  had  ever  been  appointed  by  the 
trustor.  But  where,  as  in  tlie  case  at  liar,  tlio 
trustor  has  himself  selectad  the  persons  wlio 
are  to  execute  the  trust,  and  has  evidently 
placed  special  personal  confidence  in  them, 
with  a  reasonable  expectation  that  the  mate- 
rial parts  of  the  trust  would  be  executed  dur- 
ing their  lives,  and  no  steps  have  been  taken 
towards  such  execution,  and  no  equitablo 
rights  Imve  grown  up  under  their  acts,  there 
a  court  will  not  undertake  to  sul)stitute  strau- 
gera  for  the  chosen  agents  of  the  trustor.  In 
Re  Hinckley's  Estate,  supra,  this  court  said: 
"If  It  is  determined  that  a  peculiar  personal 
trust  and  confidence  were  intended,  new  trus- 
tees will  not  be  appointed,"  citing  authori- 
ties. "In  such  cases  the  appointment  of  now 
trustees  is  refused  when  it  appears  from  the 
will  that  the  testator  intended  that  none  but 
the  persons  by  him  named  should  be  intrusted 
with  the  power."  And  in  the  ease  at  bar  all 
the  circumstances  point  to  a  personal  con- 
fidence reposed  in  the  persons  selected  to 
carry  out  tlic  trust.  The  fact  that  no  suc- 
cesiwrs  were  provided  for  Is  itself  significant, 
although,  of  course,  not  conclusive;  but  there 
caif  be  no  doubt  that  such  special  confidence 
was  reposed  in  at  least  two  of  the  trustees,— 
Bovard  and  the  trustor' himself, —and  they  are 
both  dead.  Would  a  court  undertake,  to  sub- 
stitute strangers  for  these  two,  when  there 
are  no  equities  In  favor  of  the  named  bene- 
ficiary, or  any  other  person,  arising  out  of 
any  valuable  consideration?  It  must  be  re- 
membered that  this  was  a  purely  voluntary 
trust,  and  that  no  complications  have  arisen 
by  any  attempt  to  execute  it.  Moreover,  un- 
der such  circumstances,  where  the  puriK)se» 
of  the  trust  have  failed,  and  cannot  be  ac- 
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complished  according  to  tbe  intent  of  tbe 
trustor,  new  tmstees  will  not  be  appointed  to 
carry  out  some  plan  otber  tlian  the  one  which 
he  designed.  In  such  case  the  property  re- 
verts to  the  trustor  or  his  estate.  1  Perry, 
Tnists,  I  100;  Easterbrooks  v.  Tilllnghast,  5 
(Jniy,  21;  Keith  v.  Copeland,  138  Mass.  303. 
And,  as  we  have  before  stated,  no  observatory 
such  as  the  trustor  contemplated  can  be  erect- 
ed, and  no  site  can  be  selected  In  the  man- 
ner provided  by  the  deed. 

Under  the  foregoing  views,  other  findings 
assailed  by  appellants  are  immaterial.  In  my 
opinion,  the  judgment  and  order  appealed 
from  should  be  affirmed. 


(U4  Cal.  548) 

WHELAN,   Sheriff,   v.  SUPERIOR   COURT 
OF  CITY  AND  COUNTY  OF  SAN 
,     FRANCISCO.    (S.   P.  294.) 
(Supreme  Court  of  California.     Oct.  15,  1896.) 

Sheriff— Wkittbm   iNgTRUorioxg  as  to   Bxeco- 

Tios— Right  op  Inspection — Power 

OF  CooKT  to  Order. 

1.  A  writing  giving  instructions  to  a  sherift, 
by  the  attorney  for  a  judgment  plaintiff,  as  to 
the  enforcement  of  an  execution,  is  not  a  public 
record,  or  matter  in  the  sheriff's  office,  which, 
under  Pol.  Code,  §  1032,  is  open  to  public  in- 
spection, but  a  private  writing  for  the  guidance 
of  the  sheriff,  of  which  he  is  not  compelled  to 
grant  an  inspection  to  the  defendant  or  his  at- 
torney. 

2.  A  court  has  no  jurisdiction  to  grant  an  or- 
der to  compel  a  sheriff  to  permit  a  judgment 
defendant  or  his  attorney  to  mspect  the  instruc- 
tions given  him  by  tlie  attorney  for  the  plain- 
tiff as  to  the  enforcement  of  the  execution. 

Department  1.  Petition  by  Whelan,  sher- 
iff, for  a  writ  of  certiorari  to  the-  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco, and  for  the  amendment  of  an  prder 
of  said  court.    Annulled. 

Reddy,  Campbell  &  Metson,  for  petition- 
er.   Osgood  Putnam,  for  respondent. 

HARRISON,  3.  An  execution  In  tbe  ac- 
tion of  Dupuy  T.  Riley  was  placed  In  tbe 
hands  of  the  petitioner,  as  sheriff  of  the  city 
and  county  of  San  Francisco,  and  certain 
written  instructions  in  reference  thereto  were 
given  him  by  the  attorney  for  the  execu- 
tion creditor.  The  attorney  for  tbe  execu- 
tion debtor  made  a  demand  upon  the  sher- 
iff  that  he  be  allowed  to  Inspect  these  In- 
structions, and,  having  been  refused,  ob- 
tained an  order  from  the  superior  court  di- 
recting the  petitioner,  as  such  sheriff,  to 
grant  him  an  inspection  thereof.  The  peti- 
tioner now  seeks  a  review  of  this  order, 
and  tliat  tbe  same  be  annulled,  on  the  ground 
that  it  was  not  within  tbe  jurisdiction  of 
tbe  court. 

It  is  contended  on  behalf  of  the  respond- 
ents that  the  court  had  authority  to  make 


tbe  ord^  by  virtue  of  the  following  provi- 
sion of  section  1032  of  tbe  Political  Code: 
"The  public  records  and  other  matters  in  the 
office  of  any  officer  are  at  all  times  during 
office  hours  open  to  the  inspection  of  any 
citizen  of  this  state."  The  instructions  given 
by  the  attorney  to  the  sheriff  for  the  enforce- 
ment of  a  writ  of  execution  which  he  deliv- 
ers to  the  sheriff  are  in  the  nature  of  tbe 
private  directions  from  a  principal  to  his 
agent.  The  sheriff  is  an  officer  of  the  court 
for  the  purpose  of  executing  its  process,  bnc 
in  the  manner  of  its  execution  he  is  the  agent 
of  the  party  who  places  the  process  in  his 
hands,  and,  subject  to  the  provisions  of  tbe 
statutes.  Is  under  his  direction  as  to  the 
mode  in  which  it  is  to  be  executed.  These 
directions  may  be  oral  or  in  writing,  and  are 
only  the  private  directions  from  tbe  attorney 
to  that  officer  for  his  guidance  in  the  execd- 
tion  of  the  writ.  They  may  be  accepted  and 
acted  upon  by  the  sheriff,  if  given  only  oral- 
ly, with  the  same  effect  as  If  they  were  in 
writing,  and  will  be  equally  binding  upon 
the  party  who  has  given  them.  Section  102 
of  the  county  government  act  (St.  I8i)3,  p. 
373)  provides  that  "no  direction  or  authority 
by  a  party  or  his  attorney  to  a  sheriff  in  re- 
spect to  the  execution  of  process .  or  return 
thereof,  or  to  any  act  or  omission  relating 
thereto,  is  'available  to  discharge  or  excuse 
the  sheriff  from  a  liability  for  neglect  or  mis- 
conduct, unless  it  is  contained  in  a  writing 
and  signed  by  the  attorney  of  the  party,  or 
by  the  party  If  he  has  no  attorney."  This 
provision,  however,  Ls  for  the  protection  of 
tbe  sheriff,  and  may  be  demanded  or  waived 
by  him.  If,  when  charged  with  neglect  or 
omission  in  the  execution  of  the  writ,  he 
would  excuse  or  discharge  himself  therefrom 
by  reason  of  having  acted  under  the  direction 
of  the  party,  he  must  show  that  such  di- 
rection was  given  in  writing,  but  the  In- 
struction thus  given  is  still  the  private  di- 
rection of  the  attorney.  It  does  not  by  rea- 
son of  being  In  writing  become  a  "public  rec- 
ord," or  any  other  public  matter,  in  the  of- 
fice of  the  sheriff.  The  "other  matter"  re- 
ferred to  In  section  1082,  which  a  citizen  is 
entitled,  to  inspect.  Is  mutter  which  is  "pub- 
lic," and  In  which  the  whole  public  may  have 
an  Interest  Neither  Is  -such  written  instruc- 
tion a  public  writing,  within  the  meaning  of 
section  1892,  Code  Civ.  Proc.  These  "public 
writings"  are  defined  In  section  1888,  Id., 
and  by  section  1894  are  divided  into  four 
classes,  none  of  which  Includes  tbe  instruc- 
tions of  an  attorney  to  a  sheriff  for  the  exe- 
cution of  process.  Section  1889,  Code  Civ. 
Proc.,  declares  that  all  other  writings  are  pri- 
vate   The  order  is  annulled. 

We  concur:  GAROUTTB,  J.;  VAN  FLEET, 
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(57  Kan.  332) 

BRBIDENTHAL  r.   EDWARDS,   Secretary 

of  State. 

(Sapreme  Court  of  EUnsaa.     Oat  27,  1896.) 

ESliBcriONS — Withdrawal  ot  Casdidate — Pbiht- 

IKO  or  Ballot— Seckktakt  or 

BtATB— DOTIES. 

1.  After  the  hearing  and  overruUng  by  the 
tribnnal  prorided  for  by  section  10  of  the 
Anstralinn  ballot  law  of  all  objectionB  to  the 
nomination  certificate  filed  by  authority  of  a 
•tate  convention  of  a  political  party,  the  further 
duties  of  the  secretary  of  state  as  to  certifica- 
tion under  section  13  of  said  law  are  ministerial 
only;  and  he  has  no  right  to  challenge,  and  the 
courts  have  no  authority  to  consider  the  motives 
actuating  any  political  party  convention  in  its 
course,  and  he  should  certify  any  proper  and  req- 
nisite  matter  duly  appearing  on  the  nomInati(m 
certificate. 

2.  A  vice  presidential  candidate,  whose  name 
(together  with  that  of  bis  associate  presidential 
candidate)  has  been  certified  by  authority  of  a 
state  convention  of  his  party  as  an  addition  to 
the  par^  appellation,  and  who  has  not  declined 
the  national  nomination,  nor  withdrawn  as  a 
candidate  in  Kansas,  has  no  right,  under  sec- 
tion 8  of  said  Australian  ballot  law,  to  forbid 
such  use  of  his  name  on  the  electoral  ticket  nom- 
iuated  by  his  party  in  this  state. 

(SylUbns  by  the  Conrt.) 

Mandamus  by  John  W.  Breldenthal,  chair- 
man of  the  Kansas  state  central  committee  of 
the  People's  party,  against  W.  G.  Edwards, 
secretary  of  state,  to  compel  the  certlflcation 
to  the  county  clerks  of  the  names  of  the 
nominees  for  electors  of  president  and  Tlce 
I)re8ldent  under  the  proper  party  appellation, 
with  the  names  of  the  presidential  and  vice 
.presidential  candidates  of  the  party.  Peremp- 
tory ■writ  awarded. 

The  following  facts  appear  from  the  alter- 
oative  writ  of  mandamus  and  the  answer 
thereto:  At  a  national  convention  of  dele- 
gates of  the  People's  party  held  in  July,  180S, 
William  J.  Bryan  was  nominated  for  presi- 
dent, and  Thomas  E.  Watson  for  vice  presi- 
dent; that  afterwards  In  August,  1896,  a  state 
convention  of  said  party,  held  at  Abilene,  In- 
dorsed said  national  nominations,  and  10 
candidates  were  nominated  as  electors  for 
■president  and  vice  president,  to  be  voted  for 
at  the  ensuing  general  election;  that  In  due 
time  and  form  there  was  filed  In  the  office  of 
the  secretary  of  state  a  certificate,  signed  and 
verified  by  the  presiding  officer  and  the  sec- 
retary of  said  convention,  setting  forth  the 
'names  and  residences  of  said  candidates  for 
electors,  giving  the  name  "People's  Party"  as 
the  party  represented  by  said  candidates,  and 
naming  William  J.  Bryan  and  Thomas  E. 
Watson  as  its  candidates  for  president  and 
vice  president  respectively,  as  an  addition  to 
-be  made  to  the  party  appellation  "The  Peo- 
ple's Party";  that  objections  in  writing  to 
-said  certificate  were  filed,  and,  after  due  no- 
tice, were  considered  by  the  secretary  of 
state,  the  auditor  of  state,  and  the  attorney 
general,  and  on  October  17,  1896,  were  decld- 
'Cd  not  to  be  valid,  and  said  certificate  was 
held  to  be  valid  and  effectual,  and  no  other 
or  further  objections  have  been  filed  or  con- 
^•Idered;  yet  on  the  same  day  the  secretary  of 


state  received  from  Abe  Stelnberg«r, 
tary  of  the  Mlddle-of-the-Road  Populist  com- 
mittee of  the  state  of  Kansas,  a  telegram  Ui 
the  following  words  and  figures,  to  wit: 

"Thompson,  Oa.,  Oct.  16.  Abe  Steinber- 
ger,  Topeka,  Kansas:  Hand  this  request  to 
secretary  of  state.  Do  not  certify  my  nam* 
on  Abilene  ticket  to  coxmty  clerks.  My  af- 
fidavit withdrawing  my  name  has  been  mail- 
ed to  you.    Thomas  E.  Watson." 

And  accompanying  said  telegram  was  tb« 
affidavit  of  said  Stelnberger,  as  follows,  to  wit: 

"State  of  Kansas,  Shawnee  County— ss.:  I, 
Abe  Stelnberger,  being  duly  sworn  according 
to  law,  depose  and  say  that  I  am  the  duly- 
authorized  agent  and  representative  in  the 
state  of  Kansas  of  Thomas  E.  Watson,  the 
Populist  nominee  for  vice  president,  and  that 
I  am  fully  empowered  and  have  been  author- 
ized, as  evidenced  by  telegram  flled  here- 
with, and  as  such  agent  and  representative, 
and  with  the  further  knowledge  that  the  said 
Thomas  E.  Watson'srefusal  to  permit  his  name 
to  appear  on  such  ticket,  accompanied  by  re- 
quired affidavit,  has  been  mailed  to  the  secre- 
tary of  the  state  of  Kansas,  I  hereby  pro- 
test against  the  certification  by  the  secretary 
of  state  of  the  name  of  the  said  Thomas 
E.  Watson  on  the  so-called  "People's  Party 
Ticket,"  over  the  names  of  the  Bryan  and 
Sewall  electors  named  at  the  Hutchinson  Dem- 
ocratic convention,  and  pretended  to  have 
been  named  at  the  Abilene  People's  party 
convention,  and  I  request  that  the  secretary 
of  state  omit  the  name  of  Thomas  B.  Wat- 
son from  the  heading  of  such  ticket.  A 
Stelnberger. 

"Subscribed  and  sworn  to  before  me,  this 
17th  day  of  October,  1896.  T.  S.  Stover,  As- 
sistant Secretary  of  State." 

And  on  October  19,  1896,  the  secretary  of 
slate  received  by  mall  a  notice  from  said 
Thomas  B.  Watson  as  follows,  to  wit: 

"State  of  Georgia,  County  of  McDuffle— ss.: 
I  withdraw  as  candidate  for  vice  president  on 
ticket  nominated  at  Abilene.  Kansas,  and  de- 
cline to  have  my  name  used  upon  official  bal- 
lot upon  that  ticket;  it  being  placed  there  to 
deceive  Populist  voters  to  vote  for  Demo- 
cratic electors.    Thos.  B.  Watson. 

"Sworn  to  and  signed  before  me,  this  Oct 
16th,  1896.  [Seal.]  John  A.  Faucett,  Or- 
dinary of  McDuffle  County,  Oeorgla." 

The  electors  named  in  the  certificate  of 
nomination  of  the  People's  party  are  the 
same  as  those  certified  as  electors  of  the  Dem- 
ocratic party,  whose  national  nominees  for 
president  and  vice  president  are  William  J. 
Bryan  and  Arthur  Sewall,  respectively,  and 
said  electors  are  members  of  the  Democratic 
party.  It  is  further  alleged  In  the  answer 
that.  If  said  electors  are  chosen,  they  will 
not  vote  for  Thomas  B.  Watson  for  vice 
president  and  that  it  Is  desired  to  use  his 
name  at  the  head  of  said  ticket  to  mislead 
the  voters  of  the  state,  and  to  Induce  them 
to  vote  for  said  electors  n&der  the  belief  that 
they  were  voting  for  electors  belouging  to  the 
People's  party,  and  who  would  voce  tor  aald 
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Thomas  B.  Watson  for  vice  president  If  cho- 
sen. The  allegations  In  the  answer  not  In- 
cluded In  the  foregoing  relate  only  to  mat- 
ters of  law.  The  plaintiff  moved  for  a  per- 
emptory writ  of  mandamus,  notwithstanding 
the  answer. 

Q.  O.  Clemens,  for  plaintiff.  P.  B.  Dawes, 
Atty.  Gen.,  and  Waggener,  Horton  &  Orr,  for 
defendant. 

MARTIN,  O.  J.  (after  stating  the  facts).  1. 
Tills  case  involves  certain  of  the  duties  of  the 
vecretary  of  state  under  the  Australian  bal- 
lot law,  being  chapter  78,  Sess.  Laws  1893. 
Section  6  relates  to  the  form  of  the  certificate, 
and  provides  that,  "In  case  of  electors  for 
president  and  vice  president  of  the  United 
States,  the  names  for  the  candidates  for  pres- 
ident and  vice  president  may  be  added  to  the 
party  or  political  appellation."  And  section 
14,  relating  to  the  printing  of  the  names  of 
the  candidates  under  the  proper  party  appel- 
lation or  group,  enacts  that  "the  ballot  shall 
contain  no  other  names,  except  that.  In  case 
of  electors  for  president  and  vice  president 
of  the  United  States,  the  names  of  the  candi- 
dates for  president  and  rice  president  may 
be  added  to  the  parly  or  political  organiza- 
tion." Section  13  reads  as  follows:  "Not  less 
than  fifteen  days  before  an  election  to  fill  any 
public  office,  the  secretary  of  state  shall  cer- 
tify to  the  county  clerk  of  each  county  with- 
in which  any  of  the  electors  may  by  law  vote 
for  the  candidates  for  such  office,  the  name 
and  residence  of  each  jperson  nominated  for 
such  office,  as  specified  in  the  certificates  of 
nomination  or  nomination  papers  filed  with 
the  secretary  of  state."  It  will  be  observed 
that  section  13  does  not  expressly  provide 
for  the  certification  of  the  names  of  presi- 
dential candidates,  nor  even  of  the  party  ap- 
pellation; but,  as  the  certification  would  be 
unintelligible  without  the  latter,  we  think  it, 
and  also  any  proper  addition  of  the  names  of 
presidential  and  vice  presidential  candidates, 
to  be  fairly  Included  within  the  phrase  "as 
specified  In  the  certificates  of  nomination  or 
nomination  papers."  In  these  respects  a  cer- 
tificate of  nomination  Is  the  guide  to  the  sec- 
retary of  state,  and  he  should  follow  It  In 
giving  directions  to  the  county  clerk  as  to  the 
making  up  of  the  official  ballot  We  think 
It  plain  that  he  has  no  right  to  omit  the  pai-ty 
appellation,  nor  the  names  of  the  presidential 
and  vice  presidential  candidates  added  to  the 
party  appellation  by  authority  of  law,  and 
properly  appearing  In  the  certificate. 

The  motion  for  a  peremptory  writ  of  man- 
damus notwithstanding  the  answer  is  In  the 
nature  of  a  demurrer,  and,  for  the  purposes 
of  this  hearing,  admits  every  allegation  of 
fact  well  pleaded  In  the  answer.  It  does 
not  admit  conclusions  of  law,  nor  prophesies, 
nor  general  allegations  of  fraud  unaccompa- 
nied by  any  statement  of  fact  on  which 
fraud  Is  based,  nor  matters  which  the  defend- 
ant has  DO  right  to  plead  nw  the  court  Juris- 


diction to  entertain.  The  allegation  In  tlw 
answer  that  the  electors  named  in  the  c^tifl- 
cate  will  not  vote  for  Thomas  E.  Wataoa 
for  vice  president  is  clearly  not  one  of  tact, 
and  the  court  should  not  be  guided  by  the 
pretense  of  any  one  to  the  powers  of  divina- 
tion. In  such  cases  courts  must  deal  wltb 
facts,  not  with  prophesies.  Besides,  if  these 
electors  should  be  chosen,  they  will  be  un- 
der no  legal  obligation  to  support  Sewall, 
Watson,  or  any  other  person  named  by  a  po- 
litical party,  but  they  may  vote  for  any  eligi- 
ble citizen  of  the  United  States.  (Article  12 
oif  amendments  to  the  constitution  of  the 
United  States.)  And  neither  the  secretary  of 
state  nor  any  court  may  Interfere  with  them 
In  the  performance  of  their  duties.  The 
charge  made  by  the  secretary  of  state  that  It 
Is  desired  to  use  the  name  of  Watson  at  the 
head  of  the  People's  party  ticket  to  mislead 
the  voters  must  be  disregarded  for  several 
reasons:  .  First.  As  to  his  separate  official 
duties  under  this  statute  he  is  a  mere  minis- 
terial officer,  and  not  a  censor  of  political 
parties,  nor  a  guardian  of  the  public  morals, 
and  it  follows  that  he  has  no  authority  to 
make  such  a  charge.  Secondly.  The  only 
facts  upon  which  any  claim  of  fraud  Is  based 
are  that  the  certificate  gave  the  party  appel- 
lation as  the  "People's  Party,"  and  named 
the  national  candidates  as  an  addition  there- 
to, and  then  stated  the  names  and  residences 
of  the  candidates  nominated  by  the  conven- 
tion as  presidential  electors,  and  these  were 
Democrats,  and  the  same  men  who  were 
nominated  for  a  like  place  by  the  Democratic 
party,  but  this  must  be  held  admissible, 
under  Simpson  v.  Osbom,  52  Kan.  328,  34 
Pac.  747.  Thirdly.  This  court  has  no  au- 
thority to  Investigate  and  pass  judgment  up- 
on the  motives  which  actuate  any  political 
party  convention  In  its  course,  for  this  is  not 
Jurisprudence,  but  politics.  Fourtlily.  Al- 
though the  record  does  not  show  the  nature 
of  the  objections  made  to  the  certificate  be- 
fore the  secretary  of  state,  the  auditor  of 
state,  and  the  attorney  general,  and  overrul- 
ed by  that  tribunal  on  October  17,  1896,  yet 
It  is  presumable  that  all  proper  matters  of 
objection  were  then  heard  and  decided.  Aft- 
er the  hearing  and  overruling  of  all  objec- 
tions by  the  tribunal  provided  for  by  section 
10  of  said  act.  It  was  the  plain  duty  of  the 
secretary  of  state  to  certify  the  names  of  the 
presidential  and  vice  pre^dentlal  candidates 
of  the  People's  party  as  specified  in  the  nomi- 
nation certificate,  unless  the  papers  emanat- 
ing from  Watson  and  Steinberger  relieved 
him  from  It 

2.  What,  if  any,  effect  should  be  given  to 
the  communications  and  documents  signed 
by  Watson  and  Steinberger?  Section  8  of 
said  act  provides  that  "any  person  whose 
name  has  been  presented  as  a  candidate  may 
cause  his  name  to  be  withdrawn  from  nomi- 
nation by  his  request  in  writing,  signed  by 
him  and  acknowledged  before  an  officer  qual- 
ified to  take  acknowledgment  of  deeds,  and 
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filed  with  fbe  secretary  of  state  not  less  tban 
fifteen  days  •  •  •  previous  to  the  day  of 
election,  and  no  name  so  withdrawn  shall  be 
printed  upon  the  ballot."  The  telegram  and 
the  affidavit  of  Stelnberger  should  be  disre- 
garded, and  It  is  doubtful  if  the  affidavit  of 
Watson,'  filed  October  19th,  was  in  due  time 
or  In  proper  form.  The  certificate  of  the 
ordinary  (aa  officer  In  Georgia,  nearly  an- 
swering to  a  probate  Judge  In  Kansas)  is  In 
form  a  jurat,  and  not  an  acknowledgment. 
But,  waiving  these  questions  as  to  time  and 
form,  we  think  that  the  document  Is  entirely 
ineffectual.  Watson  was  not  nominated  by 
the  Abilene  convention,  and  how  shall  a  man 
withdraw  from  a  nomination  which  has 
never  been  conferred?  That  convention  had 
no  right  to  nominate  a  candidate  for  vice 
president  to  be  voted  for  at  the  next  elec- 
tion. It  did  nominate  ten  electors  to  be 
voted  for  at  that  election.  Doubtless,  any 
one  of  them  might  have  withdrawn  by  com- 
plying with  said  section  8.  A  vice  presi- 
dent Is  not  elected  at  the  general  election 
held  In  November.  He  should  be  elected 
on  the  second  Monday  in  January,  and  only 
10  citizens  of  Kansas  will  have  a  voice 
In  the  matter.  In  a  legal  sense,  the  peo- 
ple of  this  state  vote  for  no  candidate  for 
president  or  vice  president,  that  duty  being 
delegated  to  10  citizens,  who  are  authorized 
to  use  their  own  judgment  as  to  the  proper 
eligible  i>erson8  to  fill  those  high  offices. 
Again,  Mr.  Watson  does  not  attempt  to  de- 
cline the  national  nomination,  nor  even  with- 
draw as  a  candidate  In  Kansas,  If  such  a 
thing  can  be  done;  but  be  says  he  declines 
to  have  his  name  used  upon  a  certain  official 
ballot  He  does  not  "withdraw  from  nomina- 
tion," within  the  meaning  of  said  section  8. 
No  national  candidate  for  president  or  vice 
president  residing  elsewhere  has  as  much 
authority  as  the  humblest  voter  In  this  state 
to  dictate  how  bis  name  shall  be  used  on  an 
official  ballot  here. 

The  order  of  the  court  Is  that  the  secretary 
of  state  shall  forthwith  duly  certify  to  the 
county  clerks  of  this  state  the  names  and 
residences  of  said  nominees  for  electors  ol 
president  and  vice  president,  and  that  be  add 
to  the  party  appellation  of  the  "People's  Par- 
ty" the  name  of  WlUlam  J.  Bryan  as  said 
party's  candidate  for  president,  and  the 
name  of  Thomas  E.  Watson  as  said  party's 
candidate  for  vice  president 

AIXiEN,  J.,  concurs. 

JOHNSTON,  J.  (dissenting).  Thomas  B. 
Watson  Is  endeavoring  to  prevent  the  use  of 
his  name  as  a  candidate  for  vice  president 
upon  what  has  been  designated  as  the  "Abi- 
lene Ticket,"  because,  as  he  states  upon  oath, 
it  was  "placed  there  to  deceive  Populist  vot- 
ers to  vote  for  Democratic  electors."  In 
obedience  to  his  request  and  withdrawal,  the 
secretary  of  state.  In  certifying  the  names 
of  candidates  to  county  clerks,  proposed  to 


omit  the  name  of  Watson  from  that  ticket. 
The  extraordinary  remedy  of  mandamus  has 
been  employed  to  compel  Watson  to  be  a  can- 
didate upon  the  ticket  against  bis  protest 
and  to  compel  the  secretary  of  state  to  cer- 
tify him  as  a  candidate  thereon,  notwith- 
standing his  withdrawal.  It  was  argued  that 
the  withdrawal  of  Watson  Is  Informal,  and, 
further,  that  he  Is  not  a  candidate  who  can 
withdraw,  within  the  meaning  of  our  election 
statute.  The ,  withdrawal  Is  not  exactly 
formal,  but  It  appears  to  be  a  substantial 
compliance  with  the  statute.  In  section  8  It 
Is  provided  that  the  request  shall  be  In  writ- 
ing, signed  by  the  candidate,  and  acknowl- 
edged before  a  competent  officer.  Watson's 
request  was  executed  In  the  presence  of  an 
ordinary,  a  judge  of  one  of  the  courts  of 
Georgia;  and  at  the  same  time,  and  before 
the  same  officer,  Watson  verified  the  facts 
stated  In  the  withdrawal  by  his  oath. 

Is  Watson  a  candidate,  and,  under  our  stat- 
ute, is  be  entitled  to  withdraw?  The  nom- 
inees for  president  and  vice  president  are  rec- 
ognized and  spoken  of  as  candidates  In  the 
same  statute  which  authorizes  the  withdraw- 
al of  candidates.  In  sections  6  and  14  they 
are  specifically  named  as  candidates;  and 
then,  In  section  8,  It  Is  provided  that  "any 
person  whose  name  has  been  presented  as  a 
candidate  may  cause  his  name  to  be  with- 
drawn from  nomination  by  his  request,  in 
writing,"  etc.  It  will  be  observed  that  the 
language  Is  general,  authorizing  "any  per- 
son" who  has  been  presented  as  a  candidate 
to  withdraw;  and  the  high  rank  of  the  office 
should  not  preclude  the  candidate  from  avail- 
ing himself  of  the  right  of  withdrawal.  It 
Is  true,  we  do  not  vote  directly  for  president 
and  vice  president  but,  according  to  the 
usage  which  has  prevailed  for  many  years, 
personal  selections  are  made  by  the  electors, 
with  almost  the  same  certainty  that  could  be 
accomplished  by  a  direct  vote.  It  Is  well 
known  that  the  preliminary  steps  to  a  nation- 
al election  are  taken  by  political  parties,  and 
the  candidates  for  president  and  vice  presi- 
dent are  chosen  by  them.  After  nominations 
are  made,  the  adherents  of  the  several  par- 
ties in  the  several  states  put  forward  electors 
of  the  8am^  political  faith  as  the  candidates, 
and  these  electors.  If  choeen,  are  In  honor 
bound  to  vote  for  such  candidates.  Although 
there  Is  no  other  obligation  tban  that  of  honor 
resting  upon  electors  so  choren,  it  is,  as  coun- 
sel for  plaintiff  remarked,  impressive  and 
noteworthy  that  in  all  our  history  do  elector 
has  ever  violated  his  honoi  or  betrayed  the 
trust  of  those  who  elected  bim.  It  would 
seem  to  be  proper,  therefore,  to  treat  them  as 
candidates,  within  the  statute;  and  the  leg- 
islature of  Kansas,  as  we  have  seen,  has  so 
recognized  them.  It  is  strange,  indeed.  If 
there  Is  no  way  for  a  national  candidate  to 
retire  from  a  ticket  If  his  name  should  be 
placed  there  with  a  sinister  purixwe,  anc^  tliat 
be  should  be  denied  the  right  o-V  withdrawal 
where  his  name  i<  merely  use  I  to  cast  * 
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stigma  upon  him,  or  to  defeat  the  principles 
for  which  he  stands.  Apart  from  the  ques- 
tion of  formality,  however,  and  granting  that 
there  is  a  chance  for  division  of  opinion  as 
to  whether  national  nominees  for  president 
and  vice  president  are  candidates,  withlu  the 
meaning  of  the  statute,  I  am  still  firmly  of 
the  opinion  that  the  peremptory  writ  should 
not  be  allowed.  The  right  to  this  remedy  de- 
pends upon  the  averments  of  the  defendant's 
answer.  As  the  case  was  submitted,  the 
facts  stated  In  the  answer  stand  confessed; 
and  taking  them  to  be  true,  as  we  must,  the 
plaintiff  is  not  entitled  to  the  writ.  It  is  ad- 
mitted that  the  purpose  of  using  Watson's 
name  at  the  head  of  the  ticket  Is  to  mislead 
the  voters  of  Kansas,  and  induce  them  to 
vote  for  the  electors  on  that  ticket  under 
the  belief  that  they  are  voting  for  electors 
who  would  vote  for  Watson  for  vice  presi- 
dent. It  Is  admitted  that  the  electors  on  the 
ticket  in  question  are  the  same  as  those  on 
the  Democratic  ticket,  who  have  been  certi- 
fied as  electors  to  vote  for  the  Democratic 
nominees  for  president  and  vice  president 
It  is  further  admitted  that  the  electors  so 
named  are  not  members  of  the  People's  par- 
ty, to  which  Watson  belongs,  but  are  mem- 
bers of  the  Democratic  party,  and.  If  chosen, 
will  not  vote  for  Thomas  E.  Watson  for  vice 
president  of  the  United  States.  If  these 
facts  are  true,  the  placing  of  Watson's  name 
upon  the  ticket  wlU  be  a  palpable  deception 
of  the  voters  of  the  state,  and  a  great  injus- 
tice to  him.  Shall  the  secretary  of  state  be 
compelled  to  participate  in  the  deception  and 
wrong,  and  should  the  solemn  mandate  of 
the  court  be  employed  to  compel  such  partici- 
pation'? Mandamus  Is  the  highest  Judicial 
writ  known  to  the  law,  and  the  court  is  vest- 
ed with  large  discretion  In  granting  or  with- 
holding It.  It  is  not  always  awarded  where 
the  court  has  power  to  do  so,  but,  in  the  ex- 
ercise of  this  discretionary  power,  the  court 
Is  controlled  by  considerations  of  Justice  and 
equity.  It  is  fundamental  In  the  law  of  man- 
damus that  the  writ  never  will  be  granted 
where  It  will  prove  unavailing,  effect  a  de- 
ception, or  accomplish  injustice.  It  is  clear 
that  the  court  is  not  required  to  compel  ac- 
tion that  will  mislead  the  voters  of  the  state, 
or  become  an  instrument  in  carrying  out  an 
injustice.  One  of  the  leading  ideas  In  our 
Australian  ballot  law  Is  the  prevention  of  de- 
ception and  fraud  In  the  elections,  and  to  ob- 
tain a  free  and  Intelligent  expression  of  the 
voters.  •  This  purpose  will  be  frustrated,  and 
the  aim  of  the  law  defeated,  by  the  proposed 
writ,  If  the  averments  of  the  answer  be  true. 
That  the  statements  of  deception  and  wrong 
would  be  difficult  to  prove  if  denied  is  no 
longer  a  matter  of  concern.  Proof  is  dis- 
pensed with  by  the  admissions  in  the  plead- 
Ingsl  Watson  has  attempted  in  good  faith 
to  withdraw.  He  bases  bis  withdrawtQ  on 
the  fact  that  it  will  result  in  a  deception  of 
the  voters.  The  secretary  of  state  has  yield- 
ed to  his  request;  and,  since  It  is  admitted 


that  the  certification  and  placing  of  the  name 
on  the  ballot  will  operate  to  mislead  and  de- 
ceive voters,  the  court,  in  the  exercise  of  a 
wise  Judicial  discretion,  should  refuse  tli» 
writ 


(4  Kan.  App.  ^tt) 
MYERS  V.  KNABB  et  ah 

(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, 0.  D.     Oct  7,  1896.) 

Jury  Trial— New  Trial— Objections  to 
Verdict. 

1.  In  an  action  to  recover  the  money  due  upon 
a  note,  and  to  foreclose  a  mortgage  to  secure 
the  same,  where  the  validity  of  the  note  and 
mortgage  is  attacked  because  of  the  alleged  in- 
sanity of  one  of  the  makers  thereof,  and  because 
of  the  duress  of  ttie  other  maker,  either  party  is 
entitled  to  a  jury  trial  as  a  matter  of  right. 

2.  If  the  trial  jndge  does  not  approve  of  the 
verdict  of  the  jury,  he  must  set  it  aside  and 
grant  a  new  trial.  This  requirement  is  so  well 
established  by  the  decisions  of  our  supreme 
court  that  it  leaves  no  discretion  with  the  trial 
judge,  but  is  a  mandatory  duty  imposed  upon 
him. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Greenwood  county; 
G.  M.  Shlnn,  Judge. 

Action  by  S.  E.  Myers  against  George  Knabe 
and  others.  Judgment  for  defendants.  Plain- 
tifC  brings  error.     Reversed. 

This  action  was  brought  In  the  district  court 
of  Elk  county,  Kan.,  to  foreclose  a  real-estate 
mortgage  of  |1,540,  executed  by  George  Knabe 
and  w'.fe  to  S.  E.  Myers,  as  part  of  the  pur- 
chase price  of  the  land  mortgaged.  The  de- 
fense was  that,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  said  George  Knal>e  was 
insane,  and  that  at  such  time  said  Myers  knew 
that  said  Knabe  was  Insane,  and  falsely  and 
fraudulently  represented  to  said  Knabe  that  the 
land  was  well  worth  the  sum  of  f2.500,  when 
as  a  matter  of  fact  it  was  not  worth  the  sum 
of  $1,200,  all  of  which  the  said  Myers  well 
knew;  and  the- defense  of  the  defendant  Susan 
Knabe  was  that  she  was  the  wife  of  said 
George  Knabe,  who  was  at  the  time  of  the  ex- 
ecution of  the  note  and  mortgage  insane,  and 
that  she  was  compelled  to  execute  the  said  note 
and  mortgage  by  reason  of  the  threats  of  said 
George  Knabe  that,  tf  she  refused  to  do  so,  he 
would  take  her  life.  Upon  the  first  trial  of 
this  action,  the  jury  found  a  verdict  for  the  de- 
fendant The  case  was  taken  to  the  supreme 
court,  and  the  Judgment  reversed  (see  Myers  v. 
Knabe,  51  Kan.  720,  33  Pac.  002);  and  the 
case  was  remanded  to  the  district  court  of  Elk 
county,  Kan.  In  the  meantime,  A.  M.  Jadc- 
son,  the  attorney  for  the  defendant,  having  been 
elected  Judge  of  the  district  court,  a  change  of 
venue  was  granted  to  Greenwood  county,  Kan., 
where  a  trial  was  had,  which  resulted  in  a 
verdict  for  the  defendants,  which  said  verdict, 
on  motion  of  plaintlft,  was  set  aside,  and  a  new 
trial  granted,  which  resulted  in  another  verdict 
for  the  defendants. 

Plaintiff  filed  a  motion  for  Judgment  In  bis 
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favor  In  said  action,  notwithstanding  the  gen- 
eral verdict  and  special  findings,  and  also  a  mo- 
tion for  a  new  trial,  which  said  motions  were 
by  thfe  court  oven-uled;  and,  In  ruling  upon  said 
motions,  the  court  used  the  following  language, 
to  wit:  "By  the  Court:  1  am  unable  to  agree 
with  counsel  for  plaintiff  that  the  court  would 
be  Justified  In  rendering  a  judgment  In  favor 
of  the  plaintiff  notwithstanding  the  general  ver- 
dict of  the  jury.  Section  266  of  the  Ck)de  of 
Civil  Procedure  provides  that  'issues  of  fact 
arising  in  actions  for  the  recovery  of  money,  or 
of  specific  i-eal  or  personal  property,  shall  be 
tried  by  a  jury  unless  a  jury  trial  is  waived 
or  a  reference  be  ordered  as  herein  provided.' 
An  action  on  a  note  or  mortgage,  I  think,  is  an 
action  for  the  recovery  of  money;  and  I  think 
it  is  substantially  different  from  a  suit  in  equi- 
ty under  the  old  practice  to  foreclose  a  mort- 
gagor's equity  of  redemption.  I  believe  that  in 
this  state,  in  an  action  of  that  kind,  every  party 
lias  a  right  to  a  trial  by  Jury,  and  that  the  court 
must  render  a  judgment  upon  the  verdict  of 
the  jury  unless,  for  sufficient  cause,  the  verdict 
is  set  aside  and  a  new  trial  granted.  For  that 
reason,  the  motion  for  Judgment  Is  oveiTuled. 
I  have  concluded  to  overrule  the  motion  for  a 
new  trial  In  this  case,  not  that  my  Judgment 
wincides  with  that  of  the  Jniy,  for  it  does  not 
Tlie  evidence  possibly  warranted  the  Jury  in 
finding  that  George  Knabe  was  of  unsound 
mind  when  he  executed  the  note  and.mortgage, 
Init  1  think  that  a  decided  preponderance  of 
the  evidence  was  to  the  effect  that  plaintiff, 
Myers,  had  no  knowledge  of  Knabe's  insanity, 
and  had  no  knowledge  that  would  have  put  a 
man  of  ordinary  prudence  on  inquiry.  In  fact, 
I  find  It  difficult  td  find  to  the  record  much  evi- 
dence except  the  evidence  of  Henry  Knabe 
that  even  tends  to  prove  that  the  plaintiff,  My- 
ers, had  any  knowledge  whatever  of  defendant's 
in.>ianity.  Heniy  Knabe,  the  brother  of  the 
mortgagor,  testified  that  Myers  told  him  In  the 
spring  of  1S87  that  he  (Myers)  knew  the  first 
time  be  saw  Knabe  that  he  was  Insane;  but  I 
am  unable  to  believe  that  Henry  Knabe  testi- 
fied the  truth  relative  to  his  com  ersation  with 
Myers.  It  is  hardly  probable  that  the  holder 
of  .<!  mortgage  of  $1,540,  which  he  intended 
to  enforce,  would  tdl  the  brother  of  the  mort- 
gagor, after  the  mortgagor  had  been  adjudged 
insane,  that  ho  knew  the  first  time  be  saw  tlie 
mortgagor,  and  before  he  executed  the  mort- 
gage, that  the  mortgagor  was  not  right  in  bla 
mind.  Besides,  there  is  no  evidence  tending 
to  prove  that  there  was  anything  in  the  appear- 
ance of  George  Knabe  when  he  first  met  My- 
ers from  which  Myers  could  know  that  he  was 
of  unsoimd  mind.  Moreover,  two  trials  of  this 
action  were  had  before  Henry  Knabe  was  call- 
fd  as  a  witness;  and  it  is  a  little  remarkable 
that  this  witness,  a  brother  of  the  mortgagor, 
and  who  had  been  active  In  tiying  to  get  a 
compromise,  should  not  be  called  to  give  this 
testimony,  so  important  if  believed  by  the  jury, 
until  the  third  trial  of  the  cause,  and  after  the 
supreme  court  had  said  that  It  was  difficult  to 


find  any  evidence  hi  the  record  of  the  former 
trial  to  prove  that  Myers  had  any  notice  of 
Knabe's  insanity.  Counsel  for  the  defendants, 
in  their  argument  to  the  jury,  devoted  consid- 
erable time  to  the  discussion  of  the  fact  that 
Myers,  Cook,  Knatw,  and  wife  went  to  How- 
ard to  get  an  abstract,  and  to  Scott's  office  the 
day  the  note  and  mortgage  were  signed,  and 
seemed  to  discover  something  very  Important 
and  sinister  in  that  fact.  Now,  In  view  of  the 
fact  that  Myers  had  agreed  to  sell,  and  Knabe 
had  agreed  to  buy,  the  land,  and  the  price  and 
terms  of  payment— in  fact,  all  i  the  terms  and 
conditions  of  the  contract— had  been  agreed  up- 
on before  they  went  to  Howard  or  to  Scott's 
office,  I  am  unable  to  discover  from  the  evi- 
dence, as  I  was  unabl?  to  discover  from  the 
arguments  of  counsel,  just  what  that  important 
and  sinlsta*  meaning  was.  Counsel  who  clos- 
ed the  argument  for  defendants  drew  tears 
from  the  eyes  of  several  of  the  jurors  by  his 
effective  and  pathetic  appeal  for  'this  worse 
than  widow,  these  more  than  orphans';  and  I 
think  this  is  a  case  in  which  the  jury,  through 
sympathy  for  a  woman  and  children,  returned 
a  verdict  that  is  not  supported  by  the  evidence. 
Yet,  notwithstanding  the  f&ct  that  my  judg- 
ment does  not  approve  of  the  verdict  of  the 
jury,  I  think  it  my  duty  to  overrule  the  motion 
for  a  new  trial  for  the  following  reason:  The 
evidence  is  largely  by  depositions,  and  I  saw 
nothing  In  the  appearance,  manner,  or  demeanor 
of  the  witnesses  who  testified  orally  at  this 
trial  of  the  case  that  would  materially  aid  in 
weighing  their  testimony,  so  that  the  supreme 
court  can  determine  the  sufficiency  of  the  evi- 
dence as  well  as  this  court.  Three  successive 
juries  have  returned  verdicts  in  favor  of  tlie 
defendants.  The  evidence  introduced  In  this 
trial  as  to  Myers'  knowledge  is  substantially  the 
same  as  at  the  last  trial,  except  that  relating 
to  the  verdict  of  the  jury  in  the  probate  court 
ot  Elk  county,  all  of  which  was  hicompetent, 
but  It  was  admitted  without  objection.  My 
judgment  did  not  approve  the  verdict  at  tha^ 
last  term,  and  I  granted  a  new  trial.  Subse- 
quent consideration  of  the  evidence  introduced 
at  that  trial,  and  hearing  the  case  tried  at 
this  term,  did  not  change  my  views;  and  it  is 
not  probable  that  upon  the  same  evidence  I  will 
change  my  views  in  the  future.  If  retried,  it  is 
probable  the  case  will  be  tried  upon  substan- 
tially the  same  evidence  and  with  the  same  re- 
sult; and,  if  I  continue  to  set  aside  verdicts  so 
bug  as  my  judgment  does  not  concur  with  that 
of  the  Jury,  there  will  be  no  end  to  litigation 
while  I  rraoaln  on  the  bench.  If  I  overrule 
this  motion,  the  supreme  court  can  determine 
the  sufficiency  of  the  evidence,  and  at  the  same 
time  determine  whether  this  court  committed 
any  material  errors  in  its  rulings  during  the 
course  of  the  trial  or  in  its  histructlons  to  the 
jury,  and,  if  It  confirms  this  judgment,  end  the 
litigation  at  once,  or.  If  It  reverses  this  judg- 
ment, so  determbie  the  law  of  the  case  a.s 
speedily  to  end  the  litigation.  The  motion  for 
a  new  trial  is  overruled."    From  the  orders  and 
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Judgment  of  the  court,  the  plaintiff  brings  tbe 
case  here  for  review. 

Li.  Scott  and  Clogston  &  Fuller,  for  plaintiff 
in  error.  R.  H.  Nichols,  for  defendants  In 
error. 

DBNNISON,  J.  (after  stating  the  facts). 
The  court  did  not  err  In  overruling  the  motion 
of  plaintiff  below  for  judgment  This  was  an 
action  for  the  recovery  of  money  and  the  fore- 
closure of  a  mortgage,  In  which  the  validity  of 
both  the  note  and  mortgage  was  attacked.  Ei- 
ther party  was  entitled  to  a  jury  trial  as  a  mat- 
ter of  right,  and  tbe  court  must  either  render 
Judgment  upon  the  verdict  of  the  jury,  or  he 
must  set  It  aside,  and  grant  a  new  trial.  In 
the  remarks  of  the  trial  Judge  In  passing  upon 
the  motion  for  a  new  trial,  the  judge  states  that 
his  judgment  does  not  coincide  with  that  of  the 
jury.  The  judge  also  says:  "I  think  this  is  a 
case  In  which  the  jury,  through  sympathy  for 
tbe  woman  and  children,  returned  a  verdict 
that  Is  not  supported  by  tbe  evidence;  yet,  not- 
withstanding the  tact  that  my  Judgment  does 
not  approve  of  the  verdict  of  the  Jury,  I  think  It 
my  duty  to  overrule  the  motion  for  a  new  trial. 
*  •  *  My  Judgment  did  not  approve  the 
verdict  at  the  last  term,  and  I  granted  a  new 
trial.  Subsequent  consideration  of  the  evidence 
Introduced  at  that  trial,  and  hearing  the  ease 
tried  at  this  term,  did  not  change  my  views; 
and  It  is  not  probable  that  upon  the  same  evi- 
dence I  will  change  my  views  in  the  future." 
If  the  trial  judge  does  not  approve  of  the  ver- 
dict of  the  jury,  he  must  set  It  aside,  and  grant 
a  new  trial.  This  requirement  is  so  well  es- 
tablished by  the  decisions  of  our  supreme  court 
that  It  leaves  no  discretion  with  the  trial  Judge, 
but  is  a  mandAtory  duty  imposed  upon  him. 
See  Richolson  v.  Freeman,  56  Kan.  463,  43  Pac. 
772.  In  thp  case  of  Railroad  Co.  v.  Ryan,  40 
Kan.  12,  SO  Pac.  100,  Horton,  C.  J.,  In  deliver- 
ing the  opinion,  says:  "It  has  been  the  unvary- 
ing decision  of  this  court  to  permit  no  verdict 
to  stand  unless  both  the  jury  and  the  court  try- 
ing the  case  could,  within  the  rules  prescribed, 
approve  the  same.  When  the' Judgment  of  the 
trial  judge  tells  him  the  verdict  Is  wrong, 
whether  from  mistake  or  prejudice  or  other 
cause,  no  duty  is  more  Imperative  than  that  of 
setting  it  aside,  and  remanding  the  questions 
at  issue  to  another  jury.  While  the  case  is  be- 
fore the  Jury  for  their  consideration,  the  jury 
are  the  exclusive  judges  of  all  quastlons  of  fact; 
but.  when  the  matter  comes  before  the  court 
upon  a  motion  for  a  new  trial,  it  then  becomes 
the  duty  of  the  trial  Judge  to  determine  whether 
the  verdict  is  erroneous.  He  must  be  controlled 
by  his  own  judgment,  and  not  by  that  of  the 
jury.  *  *  *  He  must  approve  or  disap- 
prove the  verdict.  If  he  approves,  he  may 
overrule  the  motion  for  a  new  trial.  If  he  dis- 
approves, he  should  set  It  aside,  and  permit 
another  jury  to  pass  upon  the  facts."  The 
Judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial.  All  the 
judges  concurring. 


(4  Okl.  454) 

FIRST  NAT.  BANK  OF  OKARCHE  et  «1. 

V.  TEAT. 
(Supreme  Court  of  Oklahoma.     Sept  4,  1896.) 

Ca&TTBL    MORTOAQE  —  RiOHTS    OF    HORTOAOBB  — 

POSSBSSIOX. 

An  instruction  by  the  court  below  that  if 
the  defendant  had  a  valid  and. subsisting  mort- 
gage on  the  property  in  dispute  at  the  time  he 
took  posseesion  of  it,  and  had  reasonable 
grounds  to  believe,  and  did  believe  in  good  faith, 
that  his  security  was  impaired  by  the  loss  of 
any  of  the  property,  or  on  account  of  a  deprecia- 
tion in  its  value,  and  for  such  reasons  deemed 
himself  unsafe,  then  he  might  rightfully  take 
possession  of  the  mortgaged  property,  although 
the  debt  was  not  due,  provided  he  could  do  so 
without  any  breach  of  the  peace,  or  could  obtain 
peaceable  possession  of  the  same,  but  that  be 
would  have  no  right  to  resort  to  force  or  stealth 
or  fraud  to  obtain  such  possession  against  the 
consent  of  the  mortgagor,  but  would  be  requir- 
ed to  resort  to  his  action  at  law  to  secure  the 
same,  is  not  erroneous.  Such  an  instruction 
denies  the  arbitrary  right  of  the  mortgagee  to 
take  possession  of  the  mortgaged  property  with- 
out a  rea.souable  ground  therefor,  and  further 
relegates  him  to  his  legal  remedy  as  against 
force,  violence,  or  fraud. 
Oyllabns  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  H.  Burford. 

Action  brought  by  Daniel  Teat  against  the 
First  National  Bank  of  Okarche  and  Julius 
Loosen  to  recover  possession  of  certain  per- 
sonal property  and  for  damages  for  Its  de- 
tention. "Judgment  for  the  plaintiff.  De- 
fendants below  bring  error.  Judgment  of 
the  lower  court  affirmed. 

J.  H.  Warren  and  W.  H.  Grlgsby,  for  plain- 
tiffs In  error.  W.  H.  Criley,  for  defendant  In 
error. 

SCOTT,  J.  Plaintiff  In  error  held  a  chattel 
mortgage  ou  certain  personal  property  of  de- 
fendant In  error  to  secure  a  certain  sum  of 
money,  the  property  being  left  In  the  posses- 
sion of  mortgagor.  Among  other  things,  the 
mortgage  contained  a  clause  that,  if  the 
mortgagee  at  any  time  deemed  himself  inse- 
cure, he  should  have  the  right  to  take  posses- 
sion of  the  property  covered  by  the  mort- 
gage, and  dispose  of  It  as  specified  therein. 
Plaintiff  In  error,  claiming  that  he  deemed 
himself  Insecure,  took  possession  of  the  prop- 
erty, without  the  consent  of  the  defendant  in 
error,  and  In  such  a  manner  as,  to  say  the 
least,  to  constitute  a  civil  trespass.  The  court 
below  charged  the  Jury  that  "if  the  defend- 
ant [plaintiff  In  error]  has  a  valid  and  sub- 
sisting mortgage  on  the  property  In  dispute 
at  the  time  he  took  possession  of  it,  and  he 
had  reasonable  grounds  to  believe,  and  did, 
in  good  faith,  believe,  that  his  security  was 
impaired  by  the  loss  of  any  of  the  property, 
or  on  account  of  a  depreciation  In  Its  value, 
and  from  such  reasons  he  deemed  himself  un- 
safe, then  he  might  rightfully  take  possession 
of  the  mortgaged  property,  although  the  debt 
was  not  due,  provided  he  could  do  so  with- 
out any  breach  of  tbe  peace,  or  could  obtain 
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pc^iceable  posspstiion  of  the  same;  but  be 
would  have  no  right  to  resort  to  force  or 
stealth  or  fraud  to  obtain  sach  possession 
against  the  consent  of  the  mortgagor,  but 
would  be  required  to  resort  to  his  action  at 
law  to  secure  same."  Verdict  and  Judgment 
below  for  defendant  In  error. 

The  foregoing  charge  of  the  court  Involves 
two  propositions,  the  correctness  of  which  Is 
presented  for  our  consideration:  (1)  The  con- 
struction of  these  words  In  the  mortgage: 
"If  the  mortgagee  shall  at  any  time  deem 
Iitmself  Insecure  without. assigning  any  rea- 
son therefor,  ♦  •  •  It  should  be  lawful  for 
him  to  take  said  property  wherever  the  slime 
luiiy  be  found,"  etc.  (2)  What  action  the 
mortgagee  might  lawfully  take  in  securing 
possession  of  said  property  should  he  become 
entitled  to  same  by  the  terms  of  the  mort- 
gage. We  think  the  court  correctly  stated  the 
iaw  of  the  case  in  this  Instruction  on  both 
propositions.  The  instruction  denies  the  ar- 
bitrary right  of  a  mortgagee  to  take  posses- 
sion of  mortgaged  property  without  a  reason- 
able ground  'therefor,  which  is  a  protection 
of  the  law,  due  to  this  class  of  debtors,  and 
further  relegates  the  mortgagee  to  his  legal 
remedy  as  against  force,  violence,  or  fraud. 
The  Judgment  of  the  court  below  is  affirmed. 
It  is  so  ordered.    All  the  Justices  concurring. 


U  Okl.  632) 
COOPER  et  nx.  v.  BANK  OF  INDIAN 
TERRITORY. 
(Supreme  Court  of  Oklalioma.     Sept  4,  1896.) 

Note  of  Married  Woman— Validitt— Extension 
— ATTORSBt'8  Fee. 

1.  The  statute  of  this  territory  which  pro- 
vides, "either  husband  or  wife  may  enter  into 
any  engagement  or  transaction  with  the  other, 
or  witli  any  otlier  person,  respecting  property, 
which  either  might,  if  unmarried,"  empowers 
the  wife  to  join  with  her  husband  in  making  a 
promissory  note  for  his  own  debt  or  obligation, 
and  she  is  bound  thereby. 

2.  The  wife  may  also  bind  herself  by  the 
provisions  of  a  promissory  note  signed  by  her- 
self and  her  husband,  giving  to  the  legal  holder 
of  the  note  the  right  to  extend  the  time  at  the 
rciint'st  of  any  one  of  the  signers. 

;!.  A  10  per  cent,  attorney's  fee  for  bringing 
suit  uiMii  a  note,  and  to  foreclose  a  mortgage 
securing  the  same,  where  the  note  which  is  set 
out  in  the  mortgage  expressly  stipulates  for 
snch  fee,  is  not  excessive. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan,  county;  before 
Justice  Frank  Dale. 

Action  by  the  Bank  of  Indian  Territory 
against  W.  S.  Cooper  and  Alma  L.  Cooper  upon 
a  promissory  note  and  mortgage.  Judgment 
for  the  plaintiff  f.jr  the  sum  of  $760,  and  at- 
torney's fee  of  $76,  and  the  foreclosure  of  the 
mortgage,  from  which  the  defendants  appeal. 
Affirmed. 

Baker  &  De  Boh,  for  plaintiffs  In  error.  Asp, 
Sliartel  &  Cottingham,  for  defendant  In  error. 

BIERER,  J.  The  Bank  of  Indian  Territory 
brought  its  action  in  the  district  court  of  Lo- 


gan county  upon  a  promissory  note  of  W.  S. 
Cooper  and  Alma  L.  Cooper,  his  wife,  and  to 
foreclose  a  real-estate  mortgage  to  secure  tbe 
note.  The  note  provided  for  an  extension  of 
tbne  l)eing  made  at  the  request  of  any  one  of 
the  signers  thereof,  and  a  10  per  cent,  attorney's 
fee  in  case  the  same  should  be  placed  In  the 
hands  of  an  attorney  for  collection.  The  de- 
fendants demurred  to  the  petition,  whtoh  was 
overruled,  and  they  then  answered  that  W.  8. 
Cooper  and  .41ma  S.  Cooper  were  busixiud  and 
wUe,  and  that  the  debt  for  which  the  note 
was  executed  was  wholly  the  debt  of  the  hus- 
band, and  that  the  clause  providing  for  an 
extension  of  time  was  not  binding  on  Alma  L. 
Cooper.  The  plaintiff  moved  for  judgment  on 
the  pleadings,  which  was  sustained,  and  Judg- 
ment rendered  for  the  amount  due  on  the  note, 
10  per  cent,  attorney's  fee,  and  the  foreclosure 
of  the  mortgage.  And  the  cause  is  brought 
here  on  error  to  review  this  Judgment 

Although  W.  S.  Cooper  joins  in  this  appeal, 
there  was  no  objection  raised  to  the  correct- 
ness of  the  judgment  below  as  to  him,  but  the 
entire  complaint  Is  made  by  Alma  L.  Cooper; 
and  ber  principal  contention  Is  that,  as  she  was 
the  wife  of  W.  S.  Cooper,  and  as  the  debt  for 
which  the  note  was  given  and  the  mortgage 
to  secure  the  same  -wna  made  was  entirely  the 
debt  of  W.  S.  Cooper,  she  cannot  be  bound  by 
her  contract  to  pay  the  stun  promised  by  her 
In  this  note,  and  that  a  personal  judgment  can- 
not be  rendered  against  her. 

Our  statute  on  the  subject  of  husband  and 
wife  (section  296S  of  the  Oklahoma  Statutes  of 
1893)  provides:  "Either  husband  or  wife  may 
enter  into  any  engagement  or  transaction  with 
the  other,  or  with  any  other  peison,  respecthig 
proi)erty,  which  either  might,  if  unmarried,  sul>- 
ject,  in  transactions  between  themselves,  to  the 
general  rules  which  control  the  actions  of  per- 
sons occupying  confidential  relations  with  each 
other  as  defined  by  the  title  on  trusts."  This  is 
a  California  statute,  which  was  adopted  Into 
the  laws  of  the  territory  of  Dakota,  and  adopt- 
ed from  that  territory  Into  the  laws  of  this 
territory,  and  which  has  been  retained  as  a  part 
of  the  laws  of  the  states  of  North  and  South 
Dakota,  and  has  been  frequently  con.strued.  In 
case  of  Good  v.  Moulton,  67  C!aL  536,  8  Pac. 
65,  the  trial  coui't  had  given  this  instruction: 
"If  the  Jury  believe  from  the  evidence  that 
the  note  sued  on  and  Introduced  In  evidence 
was  executed  by  'Irs.  Llna  Moulton  for  the  ac- 
commodation of  D.  L.  Moulton  merely,  and 
without  consideration,  and  that  at  the  time 
she  was  a  married  woman,  and  that  the  platai- 
tiff  Imew  such  facts,  then  he  cannot  i^cover." 
The  couit  held:  'This  was  error.  In  this  state 
a  married  wom<in  may  enter  into  any  engage^ 
ment  or  transaction  resi)ectlng  property  which 
she  might  If  unmarried.  Section  15S,  Civ.  Code. 
A  promissory  note  is  an  engagement  respecting 
property  which  s  muiried  woman  may  make, 
though  it  can  be  enforced  only  as  against  her 
separate  property.  Marlow  v.  Barlew,  53  Cal. 
4,')6;  Alexander  v.  Bouton,  55  Cal.  15.  If  Mrs. 
Moulton  bad  been  unmarried  she  could  have 
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made  a  promissory  note  for  the  accommodation 
of  bee  tather  witbont  receiving  any  considera- 
tion for  80  doing,  and  ttie  note  so  made,  in  tlie 
bands  of  one  who  received  it  for  value,  would, 
t>eyond  question,  irnrc  beea  valid  and  binding 
upon  her,  tbougb  the  holder  luiew  how  and 
why  It  was  made.  But  the  fact  that  she  was 
married  does  not  at  all  change  the  rule  or  limit 
her  power  in  this  respect."  The  California  con- 
struction placed  upon  this  statute  is  followed, 
and  the  case  of  Good  t.  Moulton  quoted  from 
and  approved  in  the  state  of  North  Dakota  in 
the  case  of  Mortgage  Co.  v.  Stevens,  55  N.  W. 
579.  In  this  cose  the  court  said:  "This  stat- 
ute is  very  hroad  in  its  language.  It  Is  true  . 
that  the  contract  must  be  one  respecting  prop- 
erty, but  we  cannot  assent  to  the  view  that  It 
must  relate  to  the  married  woman's  separate 
property.  It  would  have  been  easy  to  have 
said  so  in  express  terms,  had  such  been  the 
purpose  of  the  lawmaking  power.  When  the 
legislature  has  established  the  shigle  and  sim- 
ple test  that  the  contract  must  be  one  respect- 
ing property  generally,  we  have  no  right  to 
amend  the  law,  and  thereby  Inject  Into  the 
act  a  further  limitation  which  will  exclude 
many  contracts  respecting  property.  To  add 
another  iimltation  by  interpretation  would  ig- 
nore the  drift  of  legislation  on  the  subject  of  the 
rights  and  liabilities  cf  married  women."  The 
state  of  South  Dakota  has  also  giyen  to  this 
statute  the  same  comtiuction  as  is  given  to 
it  in  the  states  of  California  and  North  Dakota. 
See  Mortgage  Co.  v.  Bradley  (S.  D.)  55  N.  W. 
IIOS;  Granger  v.  RoU  (S.  D.)  62  N.  W.  970. 
These  several  constructions  of  this  statute  of 
these  three  states  are  clear,  positive,  and  uni- 
form, and  we  are  cited  to  the  decisions  of  no 
states  which,  if  it  has  the  same  statute,  has 
given  It  a  different  construction;  and  as  these 
constructions  harmonize,  and  give  to  the  stat- 
ute the  obvious  int\-ntIon  of  the  legislature,  we 
can  see  no  reason  why  the  courts  of  this  terri- 
tory should  depart  from  it.  It  would  be  an  idle 
waste  of  time  for  us  to  review  in  this  opinion 
the  cases  cited  by  counsel  for  plnintifF  in  error 
from  the  supreme  courts  of  Michigan,  Indiana, 
and  Arkansas,  in  their  attempt  to  show  that  a 
different  construction  from  that  to  which  we 
hold  should  be  plac.-d  upon  the  statute  in  ques- 
tion. The  very  first  reading  of  the  statutes  on 
which  those  decisions  are  based  shows  that 
they  are  not,  in  language,  point,  or  purpose,  even 
similar  to  our  statute.  This  statute,  which  the 
plaintiff  to  error  a-sks  us  to  construe  against  the 
right  of  Alma  L.  Cooper  to  bind  herself  by  her 
contract,  has  substantially  placed  the  wife  on 
an  equality  with  the  husband  in  making  prop- 
erty contracts.  She  can  make  them  to  the  same 
extent,  and  with  the  same  force  and  validity, 
that  the  husband  can.  And  of  course  this 
carries  with  it  the  same  duty  and  the  same 
obligation  to  carry  out  and  perform  these  con- 
tracts. For  us  to  say  that  she  cannot  be  re- 
quired to  perform  these  contracts  would,  for 
all  future  cases,  at  least,  be  to  say  that  ahe 
has  not  the  power  to  make  them,  for  no  sane 
person  would  ent^r  Into  a  contract  with  one 


whom  the  courts  would  say  cotdd  not  be  le- 
quired  to  perform  It  Contracts  are  effectual 
only  as  they  create  binding  oUigationB,  and 
obligations  are  binding  only  where  they  can 
be  enforced.  We  would  be  taking  away  a  sub- 
stantial right  of  the  married  women  of  this 
territory,  if  we  gave  to  this  statute  the  0(Hi- 
Btmctlon  asked  for.  And  this  we  are  prohibited 
from  doing  by  section  2978  which  provides: 
"From  and  after  the  passage  of  this  act,  woman 
shall  retain  the  same  legal  existence  and  legal 
personality  after  marriage  as  before  marriage, 
and  shall  receive  the  same  protection  of  all  her 
rights  as  a  woman,  which  her  husband  does  as 
a  man;  and  for  any  injury  sustained  to  her 
reputation,  person,  property,  character  or  any 
natural  right,  she  shall  have  the  sanie  right  to 
appeal  in  her  own  name  alone  to  the  courts  of 
law  or  equity  for  redress  and  protection  that 
her  husband  has  to  appeal  in  his  own  name 
alone:  provided,  that  this  act  shall  not  confer 
upon  the  wife  a  right  to  vote  or  hold  office, 
except  as  Is  otherwise  provided  by  law."  And 
by  section  773:  "All  persons  are  capable  of 
contracthig,  except  minors,  persons  of  imsound 
mind,  and  persons  deprived  of  civil  rights." 
And.  without  any  definition  of  the  words,  "all 
persons"  would  hiclude  married  women  as  well 
as  single  women  or  men.  But  our  statute  (sec- 
tion 2676)  has  expressly  defined  the  word  "per- 
son" to  Include,  not  only  "human  beings,"  but 
corporate  entities.  And  the  exception  in  the 
statute  of  all  persons  who  are  capable  of  con- 
tracting does  not  exclude  married  women  from 
making  contracts.  By  section  2971  the  wife  is 
given  the  power  to  hold  property,  real  or  per- 
sonal, as  a  Joint  tenant  or  tenant  in  common 
with  her  husband,  and  to  di8ix>se  of  the  same 
without  the  consent  of  her  husband.  She  is 
given  by  these  various  statutes  the  power  to 
acquire  and  hold  real  and  personal  property, 
and  to  convey  the  same,  and  to  make  contracts 
either  with  her  husband  or  other  persons,  and 
the  right  to  be  protected  in  her  legal  existence 
and  personality  to  the  same  extent  as  a  man. 
These  rights  conferred  upon  the  married  woman 
by  our  legislation  cannot  be  enforced  unlesa 
upon  her  is  Imposed  the  correspondhig  liability 
and  duty  of  honestly  performing  her  contracts, 
for  a  right  without  a  liability  is  little  regarded, 
and  of  little  consequence.  We  cannot  give  to 
the  statute  the  construction  asked  for  by  the 
plaintiff  In  error.  To  do  so  would  not  only  be 
to  disregard  the  opinions  in  the  well-consid- 
ered cases  of  the  supreme  courts  which  we  have 
dted,  where  the  same  statute  was  construed, 
but  would  be  declaring  that  this  territory  has 
taken  a  step  backward  in  the  course  of  modem 
legislation,  which  a  fair  construction  of  our 
statutes  wotild  not  warrant  us  In  sayhig  the 
legislature  has  done.  The  Judgment  of  the 
court  holding  binding  that  part  of  the  contract 
contained  In  the  not<',  to  permit  either  party 
to  extent  the  time  for  the  payment  of  the  note, 
and  to  pay  10  per  cent  attorney's  fees  to  case 
of  enforced  collection,  was  only  giving  effect 
to  the  contract  itself.  There  could  hardly  beany 
question  as  to  the  excessiveness  of  the  attor- 
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iiey'8  fee,  when  tbe  amount  adjudged  was  ex> 
pressly  stipulated  tot  by  the  parties  themselTes. 
The  Judgment  of  the  court  below  Is  affirmed. 
AU  the  Jostices  concurring.  DALE,  C.  J.,  not 
alttins. 

(4  Okl.  347) 

ELLISON  et  aL  t.  BEANNABIA. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1886.) 

Appsil — FiNDiKaa  ot  Pact  —  Conclusitenssb  — 

Canosllatioi;  ot  Convbtasce — Restitution  or 

Bex  EFIT8  —  W  ITS  esses  —  Leading  Qoestioss— 

Special  Judge— Presumption  op  Jdkisdictios. 

1.  The  rule  is  here  adopted,  as  in  other  terri- 
tories and  states  which  nave  the  same  practice 
act,  that  a  finding  of  fact  by  the  court,  in  a 
case  which  is  tried  to  it,  is  equivalent  to  a  ver- 
dict by  a  jury;  and  if  there  is  testimony  to  sup- 
port the  material  allegations  of  the  petition  this 
court  will  not  disturb  the  finding  and  judgment, 
even  though  the  appellate  court  might  thinli, 
upon  an  examination  of  the  evidence,  that  the 
finding  of  fact  should  have  lieen  otherwise,  un- 
less the  findings  of  fact  made  by  the  trial  court 
were  manifestly  erroneous. 

2.  When  a  plaintiff  comes  into  this  court  seelt- 
Ing  the  cancellation  of  a  conveyance  to  land, 
which  had  been  procured  from  him  by  fraud, 
and  it  appears  in  the  evidence  that  he  has  re- 
ceived something  of  value  in  the  transaction,  the 
restitution  of  the  valuable  thing  will  not  be  re- 
quired, before  granting  relief  to  the  plaintiff, 
if  it  appears  that  the  consideration  was  given 
for  one  thing,  when  in  fact  it  appears  that,  by 
the  fraudulent  representations  of  the  defend- 
ant, it  was  given  for  another  thing. 

3.  WHien  the  purposes  of  justice  plainly  re- 
quire it,  the  court  may  permit  a  party  to  put 
leading  questions  to  his  own  witness.  The  pow- 
er is  discretinnary  with  the  court,  to  be  regu- 
lated by  the  circumstances  of  each  case. 

4.  In  a  civil  case,  in  which  the  judge  who  pre- 
sides is  not  a  judge  who  is  regularly  assigned 
to  the  judicial  district,  but  is  sitting  under  a 
special  assignment,  it  will  be  presumed  that  he 
has  been  properly  assigned  and  designated  under 
the  law,  and  had  jurisdiction  to  hear  the  cause, 
in  the  absence  from  the  record  of  any  copy  of 
the  order  of  his  assignment  to  try  the  cause, 
and  to  pre.side  at  the  trial  thereof. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Canadian  county; 
before  .Tnstice  Frank  Dale. 

Action  by  Peter  Beannabla  agalnat  Robert 
B.  Ellison  and  Mary  E.  Ellison  to  canbel  a 
deed.  From  a  Judgment  for  plaintiff,  defend- 
ants bring  error.    Afllnned. 

Blake  &  Bloke,  for  plaintiffs  ia  error.  DUle 
&  Scbmook,  for  defendant  In  error. 

McATEE,  J.  The  petition  In  this  case  was 
filed  upon  the  2Cth  day  of  September,  1894. 
An  amended  petition  was  thereafter  filed  up- 
on the  14th  day  of  November,  1894,  which  al- 
leged that  tbe  plaintiff  (defendant  in  error 
here)  was  a  Mexican  by  birth,  over  G5  years 
of  age,  illiterate,  being  imable  to  either  read, 
write,  speak,  or  understand  the  English  lan- 
guage; that  for  a  series  of  years  Immediate- 
ly preceding  the  3d  day  of  September,  1804, 
he  was  in  the  employment  of  the  defendant 
Robert  R.  Ellison,  doing  daily  labor;  that 
Ellison  is  an  American  by  birth,  speaks, 
writes,  and  understands  the  English  lan- 
guage, and  the  business  ways  and  habits  of 


the  people  of  this  country,  and,  confiding  and 
believing  In  the  honesty,  integrity,  and  busi- 
ness capacity  of  Ellison,  and  that  he  would 
fairly  deal  with  the  plaintiff,  the  plaintiff  in- 
trusted all  his  business  affairs  to  the  defend- 
ant Ellison,  and  that  prior  to  said  date  plain- 
tiff made  homestead  entry  and  final  proof  of 
the  S.  E.  %  of  section  18,  township  12  N.,  of 
range  8  W.,  of  the  Indian  meridian,  Canadian 
county,  this  territory;  that  on  and  just  prior 
to  September  3,  1894,  the  defendant  pro- 
cured the  plaintiff  to  execute  a  warranty  deed 
conveying  said  land  to  him  (the  defendant), 
by  representing  that  it  was  necessary  for 
him  (tbe  plaintiff)  to  execute  a  paper  relat- 
ing to  his  homestead  and  final  proof;  that 
said  representations  were  false  and  fraudu- 
lent, and  by  means  of  them  the  defendant  pro- 
cured the  plaintiff  to  execute  the  said  war- 
mnty  deed,  without  consideration,  and  that 
the  plaintiff  was  wholly  deceived  as  to  the 
character  and  effect  of  said  paper,  and  did 
not  discover  the  nature  of  the  transaction  un- 
til the  22d  day  of  September,  18t>4,  when  he 
immediately  demanded  a  reconveyance  of  the 
premises,  and  a  return  and  cancellation  of 
the  deed  which  be  had  been  thus  fraudulent- 
ly induced  to  execute.  Plaintiff  demanded 
an  order  of  the  court  for  a  cancellation  of 
tbe  deed, -and  for  proper  relief.  Tbe  defend- 
ants answered,  denying  gcnei'ally  for  a  first 
defense,  and  for  a  second  defense  alleging 
that  the  plaintiff  sold  tbe  land  described  In 
tbe  warranty  deed  referred  to,  for  a  consid- 
eration, knowing  well  at  the  time  he  signed 
the  same  what  its  nature  and  purport  were. 
The  reply  of  the  plaintiff  put  in  issue  the  af- 
firmative allegations  of  the  answer.  The 
cause  was  tried  upon  the  9th  day  of  March, 
1895,  before  the  Honorable  Prank  Dale,  then 
presiding  in  the  district  court  of  Canadian 
county;  the  record  showing,  "The  cause  was 
submitted  to  the  court  for  trial  without  the 
intervention  of  a  Jury."  Interpreters  were 
sworn,  and  the  testimony  of  the  plaintiff  tak- 
en through  them.  The  testimony  of  a  num- 
ber of  witnesses  called  for  both  tbe  plaintiff 
and  the  defendants  was  taken.  Upon  the  con- 
clusion of  tbe  taking  of  the  testimony  the 
court  made  general  findings  of  fact  to  the 
effect  that  "tbe  court  finds  against  the  d^ 
fendants,  and  In  favor  of  tbe  plaintiff,"  and 
that  "the  deed,  •  •  •  and  the  execution 
thereof,  were  procured  from  him  [the  plain- 
tiff], by  the  defendants,  without  bis  knowl- 
edge or  consent,  by  tbe  means  and  as  alleged 
In  the  petition."  and  "adjudged  the  said  con- 
veyance to  be  Illegal  and  void;  that  the  same 
be  canceled,  and  the  plaintiff  have  costs." 

The  defendants  bring  the  case  here  upon 
assignments  of  error,  that  (1)  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  (2)  the  court  erred  in 
overruling  the  motion  for  a  new  trial;  (3)  that 
the  judgment  of  the  lower  court  Is  contrary 
to  law;  and  (4)  that  the  territorial  district 
court  of  Canadian  county,  and  the  Honorable 
Frank  Dale,  judge  presiding  at  the  time  of 
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tbe  trial  of  the  cause,  bad  no  jurisdiction  to 
render  a  judgment  therein  at  tbe  time  that 
the  said  judgment  was  so  rendered.  Upon 
these  assljniments  of  error  it  is  argued  by  the 
plaintiffs  in  error  that  the  findings  and  judg- 
ment were  contrary  to  law,  and  not  justified 
l>y  the  evidence,  and  that  the  appellate  court 
should  examine  the  evidence,  and  reverse  the 
finding  of  the  district  court  upon  the  facts 
therein  shown,  and  make  a  finding  consistent 
with  the  weight  of  tiie  evidence,  which  it  is 
claimed  greatly  preponderates  in  favor  of  tbe 
defendants  (plaintiffs  in  error  liere).  In  com- 
pliance with  this  request,  we  liave  carefully 
read  the  evidence  in  the  case.  Testimony  was 
produced  to  show  that  the  plaintiff,  Bean- 
uabia,  was  a  .Mexican  by  birth,  65  years  of 
age,  could  neither' read  nor  write  the  English 
language,  had  known  the  defendant  since 
1891,  and  had  worked  for  him  throe  years, 
and  "had  all  of  bis  confidence  in  him,"  and 
during  that  time  Ellison,  the  defendant,  had, 
on  account  of  his  (Beannabia's)  trust  and 
confidence  in  him,  directed  his  affairs;  that 
he  executed  the  deed  at  the  request  of  El- 
lison; "that  be  signed  it  ignorant,  because 
he  was  just  as  ignorant  as  the  day  which  has 
come  for  him  to  die,"  and  that  be  made  his 
mark  to  the  deed  because  Mr.  Ellison  request- 
ed him  to  do  so,  thinking  at  the  time  when  be 
"pushed  the  pen"  that  he  was  signing  his 
final  receipt  for  his  land;  that  he  thought  at 
the  time  he  made  his  mark  to  the  deed  that 
he  was  doing  some  act  that  would  get  him 
his  homestead,  and  believed  so  until  be  tried 
to  rent  the  land  to  one  Bruce  Richardson, 
when  he  found  out  from  Richardson  that  be 
had  executed  a  conveyance  of  the  land. 
Beannabia  further  testified  that  "he  never  re- 
ceived two  thousand  dollars  in  money,  or  any 
other  consideration,  for  executing  tbe  deed"; 
that  all  the  money  tliat  he  got  to  pay  for 
the  building  of  the  house  on  his  laud  was  got- 
ten by  the  "swoat  of  his  work";  and  that 
he  had  tried  to  got  a  settlement  for  his  work 
from  Ellison,  but  was  unable  to  do  so.  The 
plaintiff  further  testified  that  he  did  not 
know  what  a  deed  was,  nor  how  to  convey 
real  estate;  that  defendant  had  possession  of 
bis  papers,  which  he  would  not  permit  him 
to  see;  and  that  Ellison  had  told  him  that 
the  deed  to  which  be  made  bis  mark  had  to 
be  sent  to  Oklahoma  City,  to  the  land  office. 
The  deed  was  acknowledged  by  Beannabia 
before  tbe  register  of  deeds  of  Canadian  coun- 
ty, in  the  presence  of  the  defendant.  There 
was  testimony  to  show  that  the  register  of 
deeds,  Mr.  Rider,  did  not  understand  Span- 
ish, and  that  Ellison  interpreted  for  him, 
and  that  he  (Rider)  did  not  explain  to  the 
plaictiff  what  kind  of  an  instrument  he  was 
flignliig,  and  did  not  know,  except  from  what 
Kllisrin  told  him,  whether  Beannabia  bad  any 
information  whatever  on  the  subject.  A 
number  of  witnesses  were  produced  on  each 
side,  some  of  whom,  including  the  defendant, 
flatly  contradicted  the  plaintiff.  It  will  be 
seen,  however,  from  the  points  of  the  testi- 


mony here  enumerated,  that  all  of  tbe  allega- 
tions of  the  amended  petition,  upon  wbich 
tbe  case  was  tried,  are  supported  by  evi- 
dence. 

Under  tbe  Code  of  Civil  Procedure,  the 
court  now  bears  oral  testimony  in  cbanftery 
cases,  and,  like  a  jury,  considers  the  wit- 
nesses, observes  their  Intelligence  and  capac- 
ity, their  fairness  or  bias,  their  manner  and 
characteristics,  and  has  thus  opportunities 
for  judging  of  tbe  value  of  the  testimony, 
such  as  this  court  cannot  have.  The  rule  is 
therefore  here  adopted,  as  in  other  states 
wbich  have  tbe  same  practice  act,  that  a  find- 
ing of  fact  by  the  court  is  equivalent  to  a 
verdict  by  a  jury;  and,  if  there  Is  testimony 
to  support  tbe  material  allegations  of  the 
petition,  this  court  cannot  disturb  the  finding 
and  judgment,  even  though  the  finding  of 
fact  by  the  trial  court  might  be  contrary  to 
the  judgment  of  the  appellate  court.  Beau- 
bien  v.  Uindman,  37  Kan.  227,  15  Pac.  184; 
Mulhall  V.  Mulball  (Okl.)  41  Pac.  677;  Ruth 
V.  Ford,  9  Kan.  17;  Beal  v.  Codding,  32 
Kan.  107,  4  Pac.  180;  Railway  Co.  v.  Kunkel, 
17  Kan.  145;  Walker  v.  Manufacturing  Co., 
8  Kan.  3!)7;  Garcia  y  Perea  v.  Barela  (N. 
M.)  27  Pac.  507. 

It  is  contended  by  the  plaintiffs  in  error 
that,  while  nearly  all  of  the  indebtedness 
which  Is  alleged  by  the  plaintiffs  in  error  to 
have  constituted  the  consideration  for  the 
conveyance  of  the  land  consisted  of  an  in- 
debtedness which  existed  prior  to  the  time 
that  the  contract  for  the  conveyance  was 
,  made,  yet  an  additional  consideration  for  the 
transfer  was  given  by  Ellison  at  the  time  of 
the  conveyance,  and  accepted  and  retained 
by  Beannabia.  The  finding  and  judgment  of 
tbe  court  below  included  a  finding  that  tbe 
conveyance,  as  executed,  was  procured  by 
fraud,  and  that  tbe  additional  consideration 
referred  to  was  not  a  consideration  for  any 
contract  wbich  Beannabia  understood  that 
he  was  making,  and  that,  if  such  additional 
ccnsideratlon  was  in  fact  given,  it  was  ^un- 
derstood by  Beannabia  to  be  a  consideration 
for  some  other  thing,  and  not  a  considera- 
tion for  tbe  conveyance  of  the  land.  The 
conclusion  of  the  court  was  that  the  sale 
was  not  made,  that  plaintiff  and  defendants 
never  agreed  together,  and  that  plaintiff  was 
induced  to  sign  the  deed,  not  knowing  it  to 
be  a  deed,  through  false  representations. 
Under  such  circumstances,  we  do  not  under- 
stand tbe  rule  to  be  that  the  plaintiff  must 
first  make  restitution,  before  asking  for  a 
cancellation  of  tbe  fraudulent  Instrument. 
Tbe  rule  does  not  apply  to  cases  wherfe  a 
party  holds  out  that  he  gives  consideration 
for  one  thing,  and  by  fraud  obtains  an  agree- 
ment that  it  was  given  for  another  thing. 
Mullen  V.  Railroad  Co.,  34  Am.  Rep.  349. 

After  a  number  of  questions  had  been  ask- 
ed of  Beannabia  through  tbe  interpreters,  tbe 
court  found  that  "direct  questions  should  l>e 
asked  the  witness,"  and  "counsel  for  the 
plaintiff  was  ordered  by  tbe  court  to  frame 
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bis  questions  In  a  direct  manner,  so  that  the 
witness  may  better  understand  the  same, 
and  the  Interpreter  be  better  able  to  Inter- 
pret the  same  into  the  Mexican  language." 
Thereupon  the  further  examination  of  Beaa- 
nabla  was  conducted  by  means  of  leading 
questions,  to  which  the  defendants  objected. 
The  rule  stated  by  Greenleaf  is  that  "where, 
from  the  nature  of  the  case,  the  mind  of 
the  witness  cannot  be  directed  to  the  subject 
of  Inquiry  without  a  particular  speelQcatlon 
of  it,  leading  quest'ons  may  be  asked,"  and 
that  "It  is  within  the  discretion  of  the  Judge, 
at  the  trial,  under  the  particular  circum- 
stances, to  permit  leading  questions  to  be 
IMit  to  one's  own  witness";  and  that  "this 
discretionary  power  to  Tary  the  general  rule 
is  to  be  exercised  only  so  far  as  the  pur- 
poses of  Justice  plainly  require  it,  and  is  to 
be  regulated  by  the  circumstances  of  each 
case."  1  Greeul.  Ev.  §  435,  and  note,  citing 
Hoody  T.  Rowell,  17  Pick.  408,  and  other 
cases.  It  is  said  In  Com.  v.  Galavan,  9 
Allen,  271,  that  "the  presiding  Judge  may,  of 
course.  Interrogate  the  witness  in  any  form 
and  to  any  extent  he  may  deem  important  to 
the  ends  of  Justice."  We  think  the  permis- 
sion to  ask  leading  questions  in  the  case  was 
one  for  the  discretion  of  the  presiding  Judge. 
No  objection  was  made  at  the  time  of  the 
trial  that  the  honorable  Judge  who  presided 
had  no  Jurisdiction  to  render  the  Judgment 
therein  at  the  time  that  the  Judgment  was 
rendered.  The  objection  appears  first  in  the 
petition  In  error,  and  finds  no  support  In  the 
record.  The  organic  act  provides  that  the 
supreme  court  shall  define  said  Judicial  dis- 
tricts, and  shall  fix  the  times  and  places  at 
each  county  seat  In  each  district  where  the 
district  court  shall  be  held,  and  designate  the 
Judge  who  shall  preside  therein.  No  copy  of 
the  order  designating  the  Judge  who  shall 
preside  therein  has  been  furnished  In  the 
record.  In  the  absence  of  a  copy  of  the  or- 
der, we  must  presume  that  the  Judge  who 
presided  was  properly  appointed  and  desig- 
nated under  the  law,  and  had  Jurisdiction  to 
■hear  the  cause.  The  Judgment  of  the  court 
belbw  will  be  affirmed.  All  the  Justices  con- 
cur, except  DALE,  O.  J.,  who  presided  at 
the  trial  below. 


(4  Okl.  605) 

BAXTER,  Marshal,  v.  THOMAS  et  al. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

COSSTITCTIOMAL  LaW— HaBBAS  CORPUS — JURISDIC- 
TION OP  District  Courts. 

Where  a  city  ordinance  requires  the  pay- 
ment of  nn  ofcupntion  tax  by  all  persons  in  said 
city  engaged  in  selling  or  offering  for  sale  goods, 
warps,  and  merchandise,  and  provided  a  fine 
and  iuiprisoument  for  a  violation  thereof,  hdd, 
that  one  who  was  engaged  in  soliciting  the  snle 
of  goods  on  behalf  of  an  individual  or  firm  do- 
ing business  in  another  state  was  not  amena- 
ble to  said  ordinance:  that  as  to  such  person  It 
is  a  regulation  of  commerce  among  the  states, 
and  unconstitutional,  as  in  violation  of  the  pro- 
visions of  the  constitution  of  the  United  States 


granting  to  congress  the  power  to  make  such 
regulations.  Where  such  person  is  Imprisoned,. 
charged  with  the  violation  of  such  ordinance, 
such  imprisoniueot  involves  a  federal  question, 
and  the  district  court,  sitting  as  and  with  the 
powers  of  a  circuit  or  district  court  of  the  Unit- 
ed States,  has  jurisdiction  to  discharge  from 
such  imprisonment  upon  habeas  corpus. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Jay  Thomas  and  F.  M.  Cablness 
for  a  writ  of  habeas  corpus  against  William 
H.  Baxter,  marshal  of  the  city  of  Guthrie. 
From  an  order  discharging  petitioners,  de- 
fendant appeals.     Afflrmed. 

Bayard  T.  Halner,  lor  appellant  Francis 
J.  Lynch,  for  appellees. 

TAKSNEY,  J.  On  the  7th  day  of  May, 
1895,  appellees  filed  their  petition  In  the  dis- 
trict court  of  Lcgan  county,  Hon.  Frank  Dale, 
district  Judge,  sitting  with  the  powers  of  a 
federal  court,  praying  a  writ  of  habeas  cor- 
pus, and  setting  forth  in  the  petition  tlierefor 
that  said  appellees  were  restrained  of  their 
liberty  in  violation  of  the  constitution  of  the 
United  States,  and  Id  violation  of  the  laws  of 
the  territory  of  Oklahoma;  that  such  unlaw- 
ful Imprisonment  consisted  In  that  the  peti- 
tioners were  arrested  under  and  by  virtue  of 
a  complaint  and  warrant  In  and  Issued  from 
the  police  court  of  the  city  of  Guthrie,  char- 
ging the  petitioners  with  selling  goods,  wares, 
and  merchandise  without  having  first  pro- 
cured from  the  authorities  of  the  said  city  a 
license  in  accordance  with  the  terms  of  an 
alleged  ordinance  of  said  city,  and  that  sudi 
Illegal  and  unlawful  Imprisonment  consists  in 
the  restraint  of  said  petitioners  of  their  lib- 
erty by  one  William  Baxter,  marshal  of  said 
city,  holding  them  by  virtue  of  an  alleged 
complaint,  wanant,  and  commitment  from 
said  police  court;  that  the  petitioner  Thomas 
is  a  resident  of  the  city  of  Wichita,  in  the 
state  of  Kansas;  that  the  petitioner  Cabiness 
Is  a  resident  of  the  city  of  Perry,  Okl.  T.; 
that  petitioners  are  traveling  salesmen  for  one 
William  S.  Buck,  a  merchant  doing  business 
In  the  city  of  Topeka,  state  of  Kansas;  that 
petitioners  are  representatives  and  soliciting 
agents  of  said  William  S.  Buck;  that  peti- 
tioners go  from  place  to  place  In  said  city  of 
Guthrie,  and  carry  tilth  them  samples  of 
goods,  wares,  and  merchandise  kept  for  sale 
by  their  principal,  said  William  S.  Buck,  in 
the  said  city  of  Topeka;  that  petitioners  go 
from  place  to  place  In  said  city  of  Guthrie, 
show  these  samples  to  parties  in  said  city  for 
their  examination,  and,  if  a  citizen  of  Guthrie 
desires  to  purchase  or  arrange  for  tlie  pur- 
chase of  the  article  of  similar  kind  and  char- 
acter kept  for  sale  by  the  said  Buck,  petition- 
ers take  orders  of  such  customers  In  writing, 
and  forward  the  same  to  said  William  S. 
Buck,  in  said  city  of  Topeka;  that,  if  said 
Buck  approves  of  said  order,  the  goods  so 
ordered  as  aforesaid  are  shipped  from  the 
city  of  Topeka,  Kan.,  to  petitioners,  or  to  some 
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agent  of  said  Buck,  or  by  means  of  common 
carriers,  and  said  goods  are  delivered  by  one 
of  the  agents  or  carriers  aforesaid  to  tbe  cus- 
tomer pursuant  to  tbe  order  tberetofore  taken; 
that  upon  tbe  receipt  of  said  goods,  so  deliv- 
ered, the  customer  arranges  with  tbe  said 
bouse  in  Topelca  for  tbe  payment  and  settle- 
ment therefor;  that  petitioners,  while  engag- 
ed as  aforesaid,  and  not  otherwise,  were  ar- 
rested, charged  with  the  violation  of  a  cer- 
tain ordinance  of  tbe  city  of  Guthrie;  that 
tbe  business  in  which  petitioners  were  so  en- 
gaged was  wholly  interstate  commerce  busi- 
ness; that  petitioners  did  not  own  the  sam- 
ples that  they  carried  about  with  them,  and 
bad  no  right,  claim,  title,  or  interest  in  the 
same;  that  they  did  not  sell  goods,  wares,  or 
merchandise  within  tht  city  of  Guthrie,  and 
did  not  sell  or  offer  for  sale  the  samples  they 
eaiTied  with  them;  that  they  make  uo  direct 
sales  themselves;  that  they  do  not  carry  or 
expose  goods  for  sale;  that  at  the  time  of 
taking  orders  as  aforesaid  tbe  goods  with 
whicli  said  orders  have  been  flUed  were  in 
the  city  of  Topeka,  state  of  Kansas.  To  the 
petition  thus  filed  tbe  said  William  H.  Bax- 
ter, as  marshal  of  the  city  of  Guthrie,  filed  a 
demurrer,  stating  for  reasons:  First,  that 
said  application  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  second,  that" 
tbe  court  had  no  jurisdiction  of  tbe  subject- 
matter  of  the  action.  This  demurrer  was  by 
the  court  overruled,  wheieupon  said  Baxter 
made  return  and  answer  to  tbe  application  for 
said  writ  of  habeas  corpus  and  to  said  writ, 
setting  up  therein  that  he  detains  the  said 
Thomas  and  said  Cablness  by  virtue  of  a  com- 
plaint duly  filed  in  the  police  court  of  tbe 
city  of  Guthrie,  wherein  the  said  Thomas  and 
the  said  Cablness  were  charged  with  selling 
goods,  wares,  and  merchandise  in  the  city  of 
Guthrie  before  taking  out  and  paying  an  oc- 
cupation or  license  tax  as  required  by  section 
1  of  Ordinance  236  of  the  said  city  of  Guthrie; 
and,  further,  that  be  detains  said  Thomas  and 
Cablness  by  virtue  of  two  warrants  of  com- 
mitment duly  issued  by  one  G.  C.  McCord,  a 
court  of  competent  jurisdiction  in  and  for  tbe 
city  of  Guthrie,  Okl.  T.;  and,  further,  that 
said  petitioner  Thomas,  on  or  about  the  30th 
'  day  of  April,  1895,  came  to  tbe  city  of  Guthrie 
with  a  stock  of  goods  valued  at  alx>ut  $500, 
consisting  of  rugs,  curtains,  and  sundry  other 
articles  of  mercbandis*;,  and  opened  up  a  room 
or  store  in  a  building  situated  in  said  city  of 
Guthrie,  where  said  stock  of  goods  or  mer- 
chandise were  distributed,  and  that  said 
Thomas  sold  and  ottered  to  sell  and  distribute 
said  goods  in  the  city  of  Guthrie,  and  did  de- 
liver to  various  persons  in  said  city  articles 
from  said  stock  of  goods  in  value  of  $150  or 
$200  since  tbe  30tb  day  of  April,  1895.  Cop- 
ies of  tbe  complaint,  warrants  of  arrest  and 
commitment  were  attached  to  said  return,  the 
said  warrants  of  commitment  reciting  that 
the  said  petitioners  respectively  were  brought 
before  the  said  G.  C.  McCord,  police  judge  of 
the  city  of  Guthrie,  upon  the  8th  day  of  May, 


1805,  upon  the  charge  of  selling  goods  with- 
out taking  out  a  license  tax  as  required  by 
section  1  of  Ordinance  236;  that,  after  fall 
trials  upon  said  charge,  the  said  petitioners 
were  found  guilty  of  said  charge,  and  as  a 
punishment  therefor  It  was  ordered  by  tbe 
court  that  each  pay  to  tbe  city  of  Guthrie  a 
fine  of  $25,  with  costs  of  suit,  amounting  in 
each  case  to  $10.15,  and  that  each  of  said  pe- 
titioners be  confined  in  the  jail  at  the  city  of 
Guthrie  until  said  fine  and  costs  be  paid.  To 
this  return  petitioners  filed  a  replication  de- 
nying each  and  every  allegatkm  of  new  mat- 
ter in  respondent's  answer  made.  After- 
wards, on  the  10th  day  of  May,  1895,  tbe  Is- 
sues in  said  cause  coming  on  to  be  beard  in 
said  court,  the  petitioners  testified  to  all  the 
facU  stated  and  set  forth  In  their  said  peU- 
tion.  The  respondent  offered  no  testimony. 
The  court  found  that  tbe  arrest  of  said  peti- 
tioners was  unlawful,  that  the  imprisonment 
and  detention  of  said  prisoners  was  unlawful, 
and  directed  their  discharge.  To  the  findings 
and  conclusions  and  order  of  tbe  court  the 
respondent  duly  excepted,  filed  a  motion  for  a 
new  trial,  which  motion  being  overruled,  re- 
spondent excepted,  and  duly  appealed  to  this 
court 

The  only  question  for  our  consideration  in 
this  case  is,  was  tbe  business  in  which  the 
petitioners  were  engaged  interstate  com- 
merce business?  If  so,  tbe  city  of  Guthrie 
could  not  Impose  a  tax  upon  persons  engaged 
therein,  and  any  ordinance  which  might 
have  been  enacted  by  said  city  requiring  the 
payment  of  a  business  or  occupation  tax  by 
those  engaged  in  business  in  said  city  would 
not  have  been  valid  as  against  said  petition- 
ers, and  could  not  be  enforced  against  them, 
and  any  proceedings  against  said  petitioners 
because  of  their  failure  or  refusal  to  pay 
such  occupation  tax  would  have  been  with- 
out warrant  of  law  and  void,  and  any  im- 
prisonment of  tbe  petitioners  on  account  of 
such  failure  to  pay  such  tax  would  be  ille- 
gal, and  would  entitle  them  to  discbarge 
therefrom  by  habeas  corpus.  If  tbe  business 
in  which  said  petitioners  was  engaged,  and 
for  which  they  were  arrested  and  restrained 
of  their  liberty,  was  interstate  commerce 
business,  then  a  federal  question  was  in- 
volved in  the  proceedings  against  them  to  en- 
force said  act,  and  tbe  court  below,  sitting 
with  the  powers  of  federal,  circuit,  and  dis- 
trict courts,  had  Jurisdiction  to  bear  and  de- 
termine the  application  for  habeas  corpus. 
Tbe  facts  set  forth  in  tbe  petitioners'  appli- 
cation for  habeas  corpus  descriptive  of  the 
business  in  which  they  were  engaged,  its 
character,  and  the  methods  of  its  transac- 
tion, were  not  only  admitted  by  tbe  demurrer, 
but  fully  shown  and  proven  in  every  particu- 
lar by  the  testimony  of  the  two  petitioners, 
and  were  not  controverted  In  any  jtarticular 
by  tbe  respondent.  Were,  then,  the  petition- 
ers, at  tbe  time  of  their  arrest  and  imprison- 
ment, engaged  in  interstate  commerce  busi- 
ness, and  was  that  the  business  for  which 
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they  were  arrested  aud  deprived  of  their  lib- 
erty? That  business  which  Is  within  the 
protection  and  under  the  regulation  of  the 
constitution  and  laws  of  the  United  States 
relatinR  fo  Interstate  commerce  has  been  so 
often  defined,  and  the  prohibition  against  In- 
terference therewith  by  states  or  municipali- 
ties has  been  so  often  declared,  that  there 
ought  not  to  be  any  controversy  over  the 
pr<>i)osUlon  Involved  In  this  case.  Section  8, 
art.  1,  of  the  federal  constitution  provides  as 
follows:  "Congress  alone  shall  have  power 
to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  Indian 
tribes."  For  the  purpose  of  this  provision, 
territories  are  Included  In  the  word  "state." 
What  then,  constitutes  Interstate  commerce? 
In  Robbins  v.  Ta.^lng  Dlst.,  120  U.  S.  494, 
7  Sup.  Ct.  594,  the  court  says:  "In  view  of 
these  fundamental  principles,  which  are  to 
govern  our  decision,  we  may  approach  the 
(lue.stion  submitted  to  us  In  the  present  case, 
aud  inquire  wheth^  It  Is  competent  for  a 
state  to  levy  a  tar  or  Impose  any  other  re- 
striction upon  the  citizens  or  Inhabitants  of 
other  states  for  selling  or  seeking  to  sell 
their  goods  In  such  state  before  they  are  In- 
troduced therein.  Do  not  such  restrictions 
affect  the  very  foundation  of  Interstate 
trade?  How  Is  a  manufacturer  or  a  mer- 
chant of  one  state  to  sell  his  goods  In  an- 
other state  without  In  some  tray  obtaining 
orders  therefor?  Must  he  be  compelled  to 
send  them  at  a  venture,  without  knowing 
whether  there  Is  any  demand  for  them?  In 
these  cases,  then,  what  shall  the  merchant 
or  manufacturer  do  who  wished  to  sell  his 
goods  in  other  states?  Must  he  sit  stlU  In 
his  factory  or  warehouse,  and  wait  for  the 
people  of  those  states  to  come  to  him?  This 
would  be  a  silly  and  a  ruinous  proceeding. 
The  only  other  way,  and  the  one,  perhaps, 
which  most  extensively  prevails,  Is  to  obtain 
orders  from  persons  residing  or  doing  busi- 
ness in  those  other  states.  But  how  Is  the 
niorehant  or  manufacturer  to  secure  such  or- 
ders? If  he  may  be  taxed  by  such  states  for 
doing  so,  who  shall  limit  the  tax?  It  may 
amount  to  prohibition.  To  say  that  such  a 
tax  is  not  a  Inirden  upon  Interstate  com- 
merce, is  to  speak  at  least  unadvisedly,  and 
without  due  attention  to  the  truth  of  things." 
Again,  the  court  in  that  case  says:  "Inter- 
state commerce  cannot  be  taxed  at  all,  even 
though  the  same  amount  of  tax  be  levied  on 
domestic  commerce,  or  that  which  Is  carried 
on  solely  within  the  state.  The  negotiation 
and  sale  of  the  goods  which  are  In  another 
state  for  the  purpose  of  Introducing  them 
Into  the  state  In  which  the  negotiation  Is 
made.  Is  Interstate  commerce."  The  rule  of 
this  case  has  been  so  frequently  affirmed  and 
universally  acknowledged  that  the  citation 
of  the  authorities  here  would  serve  no  use- 
ful purpose.  Does  the  case  at  bar  come 
wiiliin  that  rule?  We  think  there  can  be  no 
(juestlon  but  that  It  does.  The  undisputed 
facts  show  that  the  petitioners  were  traveling 
v.46p.no.6— 31 


solicitors  for  William  S.  Buck,  a  merchant 
doing  business  in  the  city  of  Topeka,  In 
the  state  of  Kansas;  that  they  carried  wltb 
them  samples  of  goods,  wares,  and  merchan- 
dise kept  for  sale  by  their  principal;  that 
they  did  not  own  or  have  any  Interest  In 
their  samples;  that  they  did  not  sell  or  offer 
to  sell  any  of  the  samples  of  goods  which 
they  had  with  them.  That  they  went  from 
place  to  place  exhibiting  their  samples,  and, 
If  a  prospective  purchaser  so  desired,  he 
signed  a  printed  order,  which  the  petitioner 
forwarded  to  his  principal  In  Kansas;  that, 
If  the  principal  approved  the  order,  the  goods 
were  wrapped  and  marked  and  forwarded  to 
the  petitioner  for  delivery;  that  at  the  time 
the  samples  were  shown  the  purchaser  the 
goods  with  which  the  order  was  to  be  filled 
were  In  the  state  of  Kansas.  We  think  the 
case  Is  on  all  fours  with  Robbins  v.  Taxing 
Dlst.,  and  that  that  case  Is  conclusive  of  this. 
We  find  no  error,  therefore,  In  this  record, 
and  the  judgment  of  the  court  below  Is  af- 
firmed.   All  the  Judges  concur. 


(4  Okl.  355) 

DARLINGTON-MILLER  LUMBBB  CO.  t. 

LOBITZ. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 
Appeal— Findings  of  Fact  —  Concliisivbnbss — 
Mechanic's  Lien— Rights  op  Sub- 
contractor. 

1.  When  special  findings  of  fact  are  made  by 
the  trial  court,  to  whom  the  case  is  submitted 
without  a  jury,  such  findings  will  not  be  re- 
versed here,  unless  they  are  without  evidence 
to  support  them  upon  some  mnterial  point,  but 
they  will  be  treated  as  conclusive  in  this  court 
ujpon  all  disputed  questions  of  fact. 

2.  Where  the  owner  of  property  makes  a  con- 
tract with  a  builder  to  erect  a  building  and  to 
furnish  lumber  therefor,  and  such  contractor 
purchases  the  lumber  himself,  but  fails  to  pay 
for  the  same,  the  contractor  is  aiouc  responsi- 
ble; and  no  lien  attaches  to  the  building,  or 
land  upon  which  It  has  been  erected,  In  favor 
of  the  creditor. 

(SyUabus  by  the  Court.) 

Error  to  district  court,  Noble  county;  be- 
fore Justice  A.  G.  0.  Blerer. 

Action  by  the  Darllngton-Mlller  Lumber 
Company  against  James  B.  Lobltz.  From  a 
judgment  for  defendant,  plaintiff  brings  error. 
Affirmed. 

H.  R.  Thurston,  for  plaintiff  in  error.  Mor- 
gan &  Pancoast,  for  defendant  in  error. 

McATEB,  J.  This  was  a  suit  brought  In 
the  district  court  of  Noble  county  by  the 
pUilntlff  in  error  (plaintiff  below)  to  obtain  a 
Judgment  for  ?208.43,  with  Interest,  and  for 
the  enforcement  of  a  mechanic's  lien  upon  lots 
19  and  20  In  block  10  in  the  dty  of  Perry,  and 
a  dwelling  house  thereon.  The  plaintiff-  al- 
leged that  it  had  furnished  a  bill  of  lumber- 
to  the  defendant,  at  his  special  Instance  and 
request,  which  was  used  for  the  construction 
of  the  dwelling  house  referred  to,  upon  the  ex- 
press agreement  that  the  plaintiff  was  to  hare 
a  lien  upon  the  real  estate.  .  The  defendant 
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filed  bis  answer  and  cross  petition,  in  whicb 
he  alleged  that  he  had  entered  into  a  contract 
with  the  plaintlEf,  by  a  Mr.  Wenner,  who  un- 
dertook to  contract  for  it,  and  one  Parker,  by 
the  terms  of  which  the  plaintiff  and  Parlier 
agreed  with  the  defendant,  for  $700,  to  erect 
and  construct  for  defendant  a  frame  building, 
according  to  certain  plans  and  spedflcations, 
and  that  the  said  building  was  to  be  done  in  a 
worlimanllke  manner,  and  in  every  respect  in 
conformity  with  the  plans  and  specifications; 
that  the  plaintiff  and  Parker  had  fiiiled  to 
comply  with  the  terms  of  the  contract;  that 
the  material  used  was  inferior,  and  the  work- 
manship defective;  and  that  the  defendant 
had  been  damaged  thereby  iu  the  sum  of  $200, 
but  that  he  paid  the  full  contract  price  to 
the  said  parties,— and  thereupon  demanded 
Judgment  for  his  damages,  against  the  plain- 
tiff, in  the  sum  of  $200  and  costs.  The  case 
was  tried  to  the  court,  and  upon  the  request 
of  plaintiff  the  court  made  special  findings  of 
fact  and  conclusions  of  law  as  follows:  "The 
court  finds  as  facts  in  this  case  that  on  the  ICtb 
day  of  January,  1804,  the  defendant,  James 
M.  Lobitz,  made  a  written  contract  with  F.  A. 
Parker  and  the  Darlington-Miller  Lumber 
Company;  the  contract,  so  far  as  purports  to 
have  been  made  by  the  Darlington-Miller  Com- 
pany, wliereby  Parker  and  the  Darlington- 
Miller  Company  were  to  erect  and  complete 
a  residence  for  the  defendant,  James  Lobitz, 
for  the  sum  of  seven  hundred  dollars;  that 
Mr.  Wermer,  in  signing  this  contract  for  the 
Darlington-MIUer  Lumber  Company,  had  no 
right,  xwwer,  or  authority  to  make  the  con- 
tract for  the  Darlington-Miller  Lumlier  Com- 
pany to  erect  and  complete  the  residence;  that 
under  and  by  virtue  of  this  contract,  and  sub- 
RCfiucntly  thereto,  there  was  furnished  to  F. 
A.  Parker,  for  the  erection  of  the  building 
mentioned  in  the  contract,  the  lumber  men- 
tioned in  plaintiff's  itemized  account  attached 
to  its  petition;  that  no  contract  whatever  was 
ever  made  by  Jlr.  Lobitz,  defendant,  for  the 
purehase  of  the  lumber  sued  on,  and  the  de- 
fendant never  agreed  with  the  Darlington- 
Miller  Lumber  Company  to  purcliase  or  pay 
for  the  same."  And  thereupon  the  court  made 
the  following  conclusion  of  law:  "The  court 
finds,  as  a  matter  of  law,  that  the  defendant, 
James  Lobitz,  is  not  indebted  in  any  sum  to 
the  Darlington-Miller  Company  on  account  of 
the  purchase  of  material  that  went  into  the 
building  referred  to  in  the  petition  of  the 
plaintiff."  To  the  findings  of  fact  and  con- 
clusion of  law  the  plaintiff  in  error  excepted, 
making  numerous  assignments  of  error,  which 
are  argued  in  the  briefs  upon  two  proposi- 
tions, to  wit:  (1)  That  the  findings  of  fact 
are  not  warranted  by  the  evidence;  and  (2) 
that  they  do  not  justify  the  conclusion  of  law 
.drawn  from  them. 

Upon  the  first  proposition  it  has  been  re- 
l)oatedly  held  that  the  special  findings  of  fact 
made  by  the  court  below  are  conclusive  here 
ii;ion  all  doubtful  and  undisputed  questions  of 


fact.  Crane  v.  Chouteau,  20  Kan.  288;  GIbbs 
V.  Gibbs,  18  Kan.  419;  Stout  v.  Townsend,  32 
Kan.  423,  4  Pec.  805.  It  was  alleged  in  the 
pleadings  and  shown  in  the  evidence  that  the 
plaintiff  had  renounced  the  written  contract 
referred  to,  and  denied  the  authority  of  Mr. 
Wermer  to  execute  such  a  contract  in  its  be- 
half; and,  as  apiwars  in  the  special  findings 
of  fact,  this  contention  was  sustained  by  the 
court.  The  contract  was  therefore  set  aside, 
and  there  was  evidence  to  show  that  the  con- 
tract for  the  erection  of  the  building  had  been 
made  by  the  defendant  with  Parker,  who  had 
procured  the  Darlington-Miller  Lumber  Com- 
pany to  sign  the  written  contract  referred  to 
by  Mr.  Wermer  as  a  guarantor  to  the  defend- 
ant that  the  contract  would  be  ex^uted  as 
made;  that  Parker  had  only  procured  from 
the  defendant  the  contract  for  the  erection  of 
the  house  upon  condition  tliat  the  Darlington- 
Miller  Lumber  Company  would  undertake  the 
contract, with  him,  or  guaranty  its  perform- 
ance; and  that  outside  of  the  written  contract, 
which  was  at  the  trial  renounced  and  denied 
by.  the  plaintiff  here,  the  agreement  and  con- 
tract had  been  made  by  the  defendant  with 
Parker  only.  Undoubtedly  the  plaintiff  re- 
nounced the  written  contract,  and  denied  the 
liability,  and  availed  Itself  of  its  legal  exemp- 
tion from  such  liability,  in  order  to  escape  any 
liability  in  this  cause  for  damages  sought  for 
in  the  cross  petition  of  the  defendant.  But 
in  escaping  such  liability  it  also  forfeited  its 
right,  if  any,  to  recover  against  the  Jef<Mui- 
a'ut  upon  any  claim  as  for  a  mechanic's  Hen. 
The  statutes  provide  (section  4527,  St.  Okl. 
181)3),  that  '.'Any  person  who  shall,  under  con- 
tract with  the  owner  of  any  tract  or  piece  of 
land,  or  with  the  trustee,  agent,  •  *  *  fur- 
nish material  for  the  erection,  alteration  or  re- 
pair of  any  building,  improvement  or  structure 
tliereon,  •  •  •  shall  have  a  lien  upon  the 
whole  of  saJd  piece  or  tract  of  land,  the  build- 
ing and  appurtenances,  iu  the  mauner  heroin 
provided,  for  the  amount  due,"  etc.  Upon  the 
finding  of  the  court  that  "no  contract  what- 
ever was  made  with  Lobitz,  defendant,"  and 
the  statute  being  peremptory.  In  order  to  en- 
title the  plaintiff  to  a  lien  the  contract  must 
be  m.ade  with  the  owner  or  hi^  agent,  the  con- 
clusion of  the  court  was  correct,— that  the  de- 
fendant, James  Lobitz,  Is  not  indebted  in  any 
sum  to  the  Darlington-Miller  Lumber  Com- 
pany on  account  of  the  purchase  of  material 
that  went  into  the  building  referred  to.  It 
cannot  be  set  up  that  Parker  was  the  agent 
for  the  defendant.  He  was  an  independent 
contractor,  who  agreed  with  the  defendant  to 
furnish  the  lumber  and  erect  the  building;  anJ 
no  lien  can  attach  in  favor  of  the  plaintiff  up- 
on the  property  in  which  the  lumber  was  used, 
in  the  absence  of  an  agreement  with  the  own- 
er for  its  purchase.  Weaver  v.  Sells,  10  Kan. 
GOO;  Clark  v.  Hall,  Id.  81.  The  |ud«monl 
of  the  lower  court  is  therefore  affirmed.  Ail 
the  justices  concur,  except  BIERER,  J.,  who 
presided  below. 
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(t  Oil.  634) 

NOBLE  T.  ATCHISON,  T.  &  S.  F.  R.  CO. 

et  al. 

(Sui)reine  Court  of  Oklahoma.     Sept.  4,  180C.) 

CiiiiiiEKS— Stoppage  at  Stations — KjectioN    or 

I'assenokk— Pleaiiino — Vakianck. 

1.  In  the  absence  of  statutory  provisions  to 
the  contrary,  a  railroad  company  has  a  risht  to 
niiopt  reffiilatioDB  providing  that  one  or  a  part 
of  its  rei.'ulur  trnius  of  passenger  cars,  running 
regularly  upon  its  road,  shall  not  stop  at  cer- 
ti'.iti  designated  stations  or  places.  And  the 
duty  is  imiwscd  upon  one  proposiiiK  to  travel  as 
a  l)a>isenger  on  such  road  to  inform  himself 
whether,  under  the  regulations  of  the  company, 
tlio  train  upon  which  he  takes  passage  stops  at 
the  station  or  place  to  which  he  is  goinK;  and 
in  the  absence  of  such  statutory  provision,  and 
such  regulation  having  been  made  upon  the 
road,  a  passenger  who  holds  a  ticket  for  a  sta- 
tion at  which  that  train  does  not  stop,  and  who 
is  unwilling  to  ride  to  a  station  at  which  the 
train  does  stop,  and  to  pay  for  such  additional 
lido,  may,  in  a  proper  manner,  be  removed  from 
such  tram. 

2.  Tnder  the  facts  shown  in  this  case,  in  order 
to  entitle  the  plaintiff  to  recover  upon  tlie  ground 
that  he  was  misled  or  misinformed  by  the 
jigent  of  the  company,  or  that  the  defendants, 
by  said  agent,  had  made  a  special  arrangement 
with  hira,  by  which  he  had  a  right  to  have  the 
train  which  he  entered,  and  upon  which  he  took 
piissage,  stop  and  let  him  off  at  a  station  which 
the  regnlations  of  the  company  provided  that 
that  train  should  not  stop  at,  it  must  have  been 
made  dearly  to  appear  that  it  was  the  inten- 
tion of  the  plaintiff  to  take  the  through  train 
from  (Jalveston  to  Chicago,  wnich,  by  the  regu- 
liiiions  of  the  company,  did  not  stop  at  the  sta- 
ii(in  to  which  he  had  bought  his  ticket,  and 
where  he  intended  to  go,  and  that  it  was  not  his 
imcntioii  to  wait  an  hour  later  and  take  the  lo- 
cal train,  which,  under  the  regulations  of  the 
conit«iny,  did  stop  at  Lawrie,  and  that  at  the 
time  the  agent  of  the  company  knew  that  such 
was  the  intention  of  the  plaintiff  in  error,  and 
that  the  agent  consented  to  this  arrangement, 
and  agreed  that  the  regulations  of  the  company 
should  he  suspended  in  order  to  suit  this  proposi- 
tion and  purpose  of  the  plaintiff  inerror;  and  it 
must  also  specifically  and  clearly "  appear  that 
the  plaintiff  in  error  acted  upon  the  agreement 
ihiis  intentionally  and  knowingly  made  between 
the  agent  of  the  company  and  himself,  and  that 
the  p!;iiutiff  was  at  the  time  in  the  exercise  of 
due  care  in  making  this  agreement. 

3.  Under  our  system  of  code  pleading,  the  pe- 
tition must  sta'e  the  facta  upon  which  the  plain- 
tiff relies  for  his  recovery,  and  he  cannot  seek 
to  recover  upon  a  petition  alleging  a  cause  of 
action  sourdine  in  tort  hj  proof  of  a  breach  of 
a  contract,  express  or  implied. 

(Syllabus  by  the  Court.) 

Error  to  dl8trlct  court,  Logan  county;  be- 
fore Jnstice  Frank  Dale. 

Action  by  Owen  P.  Noble  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany and  Joseph  W.  Uelnhart,  John  J.  Mc- 
Cook,  and  Joseph  C.  Wilson,  receivers  of  said 
company,  to  recover  damages  for  ejection 
from  a  train.  From  a  Judgment  for  defend- 
ants, plalntiET  brings  error.   Affirmed. 

Baker  &  De  Bois,  for  plaintiff  In  error. 
Henry  E.  Asp,  John  W.  Shartel,  and  J.  R. 
Cottiugham,  for  defendants  In  error. 

MoATEE,  J.  The  petition  of  the  plalntlfT 
In  error  (plalntlft  below)  was  filed  In  the  dis- 
trict court  of  Logan  county  on  the  14th  day 
of  August,  1894,  and  declared  that  the  plain- 


tiff on  the  4th  day  of  August,  1894,  bought  a 
ticket  from  the  ticket  agent  of  the  defend- 
ant corai>any  at  Guthrie,  O.  T.,  authorizing 
him,  as  a  passenger,  to  ride  over  the  road 
and  In  the  cars  of  the  defendants  from  the 
city  of  Guthrie  to  Lawrie,  a  point  upon  said 
line  of  railroad,  and  that  as  such  passenger 
the  plaintiff  in  error  entered  the  cars  of  the 
defendants  In  error,  and  took  his  seat  there- 
in; yet  said  defendant  company,  by  its 
agents  and  servants,  disregarding  its  duty  as 
such  common  carriers  of  passengers,  before 
the  cars  of  the  s.iid  defendant  company  had 
reached  the  said  town  of  Iiawrle,  and  be- 
tween the  city  of  Guthrie  and  the  town  of 
Lawrie,  at  a  point  on  the  line  of  said  road 
where  there  was  no  depot  or  place  that  had 
been  used  for  the  purpcrse  of  receiving  and 
discharging  passengers,  stopped  Its  train,  and 
wrongfully  and  unlawfully  forced  and  ex- 
pelled the  plaintiff  from  the  cars  of  the  said 
defendants,  and  refused  to  the  plaintiff  per- 
mission to  further  ride  In  the  cars  of  the  de- 
fendant company,  and  left  the  plaintiff  there 
without  having  completed  his  journey,  where- 
by he  was  greatly  delayed  in  his  business, 
and  other  wrongs  then  and  there  wrongfully, 
forcibly,  and  unlawfully  did  to  said  plaintiff, 
to  his  damage  in  the  sum  of  55,000.  The  de- 
fendants filed  an  answer  of  general  denial, 
and,  for  a  second  defense,  alleged  that  the 
train  on  which  the  plaintiff  took  passage 
was  a  through  passenger  train,  known  as 
"Train  No.  406,"  which,  according  to  tlte 
rules  and  regulations  of  the  defendants,  was 
not  scheduled  to  stop  at  the  station  of  Law- 
rie; that  the  plaintiff  was  not  entitled  to  ride 
as  a  passenger  from  the  city  of  Guthrie  to 
the  station  of  Lawrie  on  said  train;  that  the 
defendant  company  had  other  good  and  sulH- 
cient  trains  which  ran  between  those  points, 
and  which  did  stop  at  that  station,  one  of 
which  left  Guthrie  within  one  hour  of  the 
time  of  the  departure  of  train  No.  40(5;  that 
the  plaintiff  was  notified  by  the  conductor 
In  charge  of  the  train,  between  said  stations, 
that  he  could  not  get  off  of  said  train  at  said 
station  of  Lawrie,  and  requested  the. plain- 
tiff to  pay  25  cents  additional  fare  to  the 
station  of  Mulhall,  the  nearest  station  where 
the  train  was  scheduled  to  stop,  and  notified 
the  plaintiff  that  unless  such  fare  was  paid 
the  said  conductor  would  be  compelled  to  stop 
the  train  and  eject  the  plaintiff  therefrom; 
that  the  said  plaintiff  refused  to  pay  such 
additional  fare,  and  continued  to  Insist  on 
having  the  train  stop  at  Lawrie,  and  remain- 
ed upon  the  train,  and  was  a  trespasser 
thereon,  until  the  train  was  stopped  and 
plaintiff  requested  to  leave  the  train,  which 
he  did,  with  the  assistance  of  the  conductor 
and  other  officers,  without  violence  or  force. 
To  this  answer  a  reply  of  general  denial  was 
filed.  The  case  was  tried  on  May  2,  1895,  to 
a  jury,  and  evidence  was  adduced  to  show 
that  on  the  morning  of  the  4th  of  August, 
1894,  the  plaintiff  In  error  applied  to  the 
ticket  agent  at  the  railroad  station  In  the 


Digitized  by 


Ljoogle 


484 


40  PACIFIC  REPORTER. 


(OkL 


city  of  Guthrie  for  a  ticket  to  Lawrie.  It 
was  In  evidence  that  as  soon  as  the  train 
came  in  the  plaintiff  in  error  boarded  it  for 
bis  point  of  destination,  and  before  reaching 
said  point,  and  between  the  city  of  Guthrie 
and  the  town  of  Lawrle,  the  plaintiff  in  er- 
ror tendered  his  ticket  to  the  conductor,  who 
demanded  his  fare,  and  was  then,  for  the 
flrst  time,  informed  that  the  train  was  not 
scheduled  to  stop  at  Lawrie,  the  point  of 
plaintiff's  destination.  The  plaintiff  in  error 
declined  to  pay  additional  fare  to  the  station 
of  Hulhall,  the  first  station  at  which  that 
train  was  scheduled  to  stop,  and  thereupon 
the  conductor  stopped  the  train  and  put  him 
off  about  1  or  1%  miles  south  of  Laurie. 
It  was  shown  by  the  evidence  that  the  train 
In  question  was  a  through  express  train  from 
Galveston  to  Chicago;  that  i.t  was  not  sched- 
uled, by  the  rules  of  the  company,  to  stop  at 
small  stations,  and  that  the  station  of  Law- 
rie was  merely  a  way  station,  of  no  im- 
portance, and  that  there  were  only  one  or 
two  houses  at  ttiat  point;  and  thaf  there  was 
kept  in  stock  at  the  time,  by  the  defendant' 
company,  printed  folders  containing  full  In- 
formation as  to  the  train  schedule,  for  the 
use  of  the  traveling  public,  which  could  be 
had  at  the  ticket  office  upon  application.  It 
Avas  shown  that  the  train  In  question  left  the 
station  of  Guthrie  at  5:55  a.  m.,  and  that 
there  were  two  other  trains  in  service  daily 
which  stopped  at  said  station  of  Lawrie,  one 
of  which  left  Guthrie  at  7  o'clock  a.  m.  The 
defendant's  office  at  Guthrie  was  open  at  ail 
hours  of  the  day  for  the  sale  of  tickets  to  any 
point  or  station.  Upon  the  close  of  the  evi- 
dence the  court,  on  the  motion  of  the  defend- 
ant, directed  the  jury  to  return  a  verdict  for 
the  defendants,  to  which  the  plaintiff  In  error 
excepted,  and  brings  the  case  here. 

The  petition  states  a  case  In  tort.  In  the 
absence  of  statutory  provisions  to  the  con- 
trary, a  railroad  company  has  a  right  to 
adopt  a  regulation  providing  that  one  of  its 
regular  trains  of  passenger  cars,  or  a  part 
of  them,  running  regularly  upon  Its  road, 
shall  not  stop  at  certain  designated  stations. 
And  the  duty  Is  imposed  upon  one  proposing 
to  travel  as  a  passenger  on  such  road  to 
inform  himself  whether  the  train  upon  which 
he  takes  passage  stops  at  the  station  or  place 
to  which  he  is  going,  according  to  the  regula- 
tions of  the  company.  This  is  well  settled  in 
numerous  cases.  And  in  the  absence  of  such 
statutory  provision,  and  such  regulation  hav- 
ing been  made  upon  the  road,  a  passenger 
who  holds  a  ticket  for  a  station  at  whith 
that  train  does  not  stop,  and  who  is  unwill- 
ing to  ride  to  a  station  at  which  such  train 
does  stop,  and  to  pay  for  such  additional 
ride,  may.  In  the  proper  manner,  be  removed 
from  such  train.  Railroad  Co.  v.  Bartram, 
11  Ohio  St.  457;  Railroad  Co.  v.  Gants,  38 
Kan.  Ct7.  17  Pac.  54;  Pennsylvania  Co.  v. 
W'ontz,  37  Ohio  St.  337;  Railway  Co.  v.  Ap- 
plewhite. 52  Ind.  540;  Railway  Co.  v.  Swart- 
hout,  07  Ind.  5C7;  Railroad  Co.  v.  Randolph, 


53  HI.  610;  Railroad  Co.  y.  Cameron,  14  O. 
C.  A.  358,  06  Fed.  709;  Cheney  v.  Railroad 
Co.,  11  Mete.  (Mass.)  121.  The  necessaiy  in- 
formation could  have  been  had  from  tbe 
agent  of  the  defendant  company  when  the 
ticket  was  procured.  It  was  not  shown  that 
the  plaintiff  sought  to  inform  himself,  or  to 
make  inquiry,  as  to  whether  the  train  upon 
which  he  proposed  to  take  passage  wonid 
stop  at  the  station  of  Lawrie  or  hot,  as  It 
was  incumbent  upon  him  to  do. 

It  Is,  however,  argued  by  the  plaintiff  In 
error  that  he  was  misled  or  misinformed  by 
the  agent,  or  that  a  special  agreement  was 
made  by  the  defendant  company,  through  Its 
agent,  by  which  he  was  to  be  put  off  at  the 
station  of  Lawrie.  This  contention  is  based 
upon  the  evidence,  that:  "I  went  to  the 
ticket  window,  and  asked  the  agent  how  long 
before  the  north-bound  passenger  was  due, 
and  he  said,  *Eight  or  ten  minutes.'  Said  I, 
'Will  you  please  let  me  have  a  ticket  for 
Lawrie?'  And  that  was  all  the  conversation 
that  passed.  He  sold  me  the  ticket,  and  I 
paid  for  It."  Upon  this  evidence  it  is  con- 
tended that,  even  If  the  plaintiff  In  error  has 
not  made  out  a  case  In  tort,  he  Is  yet  en- 
titled to  recbver,  for  the  reason  that  the  rail- 
road company,  through  Its  agent,  by  mislead- 
ing and  misinforming  the  plaintiff  in  error, 
waived  its  right  to  carry  the  plaintiff  in  er- 
ror past  the  station  of  Lawrie  without  stop- 
ping, and  its  regulations  governing  the  mn- 
ning  of  Its  trains,  In  consideration  of  the 
purchase  money  for  the  ticket  then  sold,  or 
else  that  it  especially  agreed  with  the  plain- 
tiff in  error  to  stop  and  let  him  off  at  that 
station,  and  that  It  Is  liable  because  of  its 
failure  to  keep  such  agreement,  and  that  it 
is  estopped  from  setting  up  its  regulations 
as  a  defense.  In  order  to  sustain  this  con- 
tention. It  Is  necessary  that  it  should  clearly 
appear  in  the  evidence  that  It  was  the  inten- 
tion of  the  plaintiff  to  take  the  through  train 
from  Galveston,  then  due  In  8  or  10  minutes, 
which,  by  the  regulations  of  the  company, 
did  not  stop  at  Lawrie,  and  that  it  was  not 
his  Intention  to  wait  from  that  time  (5:55 
a,  m.)  until  7  a.  m.,  an  hour  later,  and  take 
the  local  train,  which,  by  the  regulations  of 
tlie  company,  did  stop  at  Lawrie,  and  that  at 
the  time  the  agent  of  the  company  knew  that 
such  was  the  intention  of  the  plaintiff  In 
error,  and  that  the  said  agent  consented  to 
this  arrangement,  and  that  the  regulations 
of  the  company  should  be  waived  to  suit  this 
proposition  and  purpose  of  the  plaintiff  in 
error;  and  it  must  also  specifically  and  dear- 
ly hare  appeared  that  the  plaintiff  In  error 
acted  upon  the  agreement  thus  intentionally 
and  knowingly  made  between  the  agent  of 
the  company  and  himself.  It  must  also  have 
appeared  that  the  plaintiff  was  himself  in  the 
exercise  of  due  care  In  making  this  agree- 
ment, and  that  he  had  taken  pains  to  Inform 
himself  that  the  through  passenger  train 
which  he  did  take  did  or  did  not,  under  tiie 
regulations  of  the  company,  stop  at  Lawrie, 


Digitized  by 


Google 


OkL) 


ANDBEW  V.  KENNEDY. 


485 


and  tbat  the  agent  of  the  defendant  com- 
pany was  fully  a-trare  and  knew,  by  what 
transpired  between  them  at  the  time,  that  It 
was  the  Intention  of  the  plaintiff  la  error  to 
take  the  said  through  passenger  train,  and 
tbat  be  (the  agent)  understood  It  to  be  agreed 
upon  between  them  that  that  train  should 
stop  at  the  station  of  Lawrle.  Owen  v. 
Slatter,  28  Ala.  647;  Bank  v.  Todd,  47  Conn. 
217;  MaiweU  v.  Bridge  Co.,  46  Mich.  278, 
0  N.  W.  410;  Canning  v.  Harlan,  50  Mich. 
320,  15  N.  W.  402;  Gillett  v.  Insurance  Co. 
(Kan.  Sup.)  36  Pac.  52;  Irvin  v.  Railway 
Co.,  92  111.  110.  The  facts  necessary  to  es- 
tablish the  right  of  recovery  upon  this  hy- 
pothesis do  not  appear.  The  evidence  does 
not  sustain  the  conclusion  sought  for.  And 
we  hold,  as  a  matter  of  law,  that  there  w,as 
no  evidence  to  go  to  the  jury  upon  the  prop- 
osition that  any  such  Implied  or  special 
agreement  was  made  with  the  agent  as  Is 
here  contended  for.  And  if.  Indeed,  we  could 
hold  otherwise,  and  could  find  that  the  con- 
versation had  by  the  plaintilT  in  error  with 
the  ticket  agent  was  evidence  to  go  to  the 
Jury  to  sustain  the  proposition  that  an  im- 
plied contract  existed  between  the  pLiintiff 
and  defendant,  by  virtue  of  misrepresenta- 
tions made  by  the  agent  of  the  defendant,  or 
that  a  special  contract  existed  between  the 
parties  by  reason  of  such  conversation,  yet 
such  evidence  was  not  admissible  under  the 
petition.  No  allegation  Is  made  in  the  peti- 
tion that  the  plaintiff  was  misinformed  by 
the  agent  of  the  defendant,  nor  Is  any  recov- 
ery sought  upon  the  special  contract  arising 
out  of  an  agreement  alleged  to  have  been 
made  with  the  agent  whereby  the  company's 
regulations  should  be  waived  for  the  beneBt 
of  the  plaintiff  in  error.  The  petition  makes 
out  a  simple  case  In  tort,  arising  upon  the 
purchase  of  the  ticket  by  the  plaintiff  for 
the  town  of  Lawrie,  and  his  wrongful  ex- 
pulsion from  the  cars  of  the  defendants,  and 
the  injury  suffered  thereby,  upon  which  al- 
legations, as  has  been  seen,  the  plaintiff  is 
not  entitled  to  recover.  No  principle  Is  bet- 
ter settled,  under  the  code  pleading,  than 
that  the  petition  must  state  facts  upon  which 
the  plaintiff  relies  for  recovery,  and  It  will 
not  do  to  seek  to  recover  upon  a  petition 
alleging  a  cause  of  action  sounding  in  tort, 
by  proof  of  the  breach  of  a  contract,  express 
or  implied.  Abb.  Tr.  Brief  PI.  S  1027;  Wil- 
son V.  Live-Stock  Co.,  153  TJ.  S.  39,  14  Sup. 
Ct.  768;  De  Bolt  v.  Railroad  Co.  (Mo.  Sup.) 
27  S.  W.  575;  Miller  v.  Hirschberg  (Or.)  40 
Pac.  506;  Wilkinson  v.  Railroad  Co.  (Fla.) 
17  South.  71;  Peay  v.  Salt  Lake  City  (Utah) 
40  Pac.  206. 

The  evidence  which  was  adduced  for  the 
purpose  of  showing  that  the  agent  of  the  de- 
fendant had  misled  the  plaintiff,  or  had 
made  a  special  contract  with  him,  was  ad- 
mitted over  the  objection  and  exception  of 
the  defendant  in  error.  Upon  the  motion  of 
the  defendant  to  the  court  to  direct  the  Jury 
to  return  a  verdict  for  the  defendant,  this 


testimony  was  properly  disregarded.  The 
action  of  the  district  court  In  directing  a  yer- 
dict  for  the  defendant  la  approved  and  af- 
firmed. 


ANDREW  T.  KENNEDY. 


(«  OU.  636) 


(Supreme  Court  of  Oklahoma. 
1896.) 


Sept.  4, 


BTATUra    OV    LiKITJiTIORS— AOKNOWLanOIIBNT  OF 
EXUTINO  LlABILITr. 

In  order  to  revive  a  cause  of  action  which 
has  been  barred  by  the  statute  of  limitations  un- 
der that  provision  of  the  statute  which  provide! 
that  an  action  may  be  brought  within  the  period 
prescribed  by  the  statute  when  there  has  been 
an  acknowledgment  of  an  existing  liability" 
In  writing,  the  writing  must  be  such  as  to  show 
that  the  party  admits  or  recognizes  the  debt  or 
claim  as  one  npon  which  he  is  still  liable  and 
bound  for  its  satisfaction;  and  a  letter  written 
by  the  maker  of  two  notes  to  the  holder  thereof, 
in  which  the  maiier  of  the  two  notes  writes  of 
a  matter  of  "business"  between  them,  and  offers 
to  give  his  own  note,  payable  one  year  hence, 
for  a  sum  less  than  one-half  of  the  original  lia- 
bilities, is  not  sufficient  to  remove  the  bar  of 
the  statute. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  Payne  county. 

Action  brought  by  Kennedy  on  January  12, 
1895,  In  the  probate  court  of  Payne  county, 
against  Andrew,  upon  two  promissory  notes,— 
the -one  for  $62,  dated  September  24,  1887; 
the  other  for  $87,  dated  October  21,  1887.— due, 
respectively,  30  and  60  days  from  date,  and 
each  bearing  12  per  cent  per  annum  Inter^ 
from  maturity.  The  plaintiff  claimed  that  the 
following  letter  relieved  the  notes  from  the  bar 
which  would  otherwise  have  been  created  by 
the  flve-years  statute  of  limitations:  "Still- 
water, Ok.,  Dec.  29,  18^  Dear  Friend  Mr. 
Kennidy:  I  will  Drop  you  a  Pew  Lhies  to 
night  in  Regard  to  our  Business.  I  want  to  say 
to  you  That  we  are  In  trouble  here  now  For 
we  got  our  Court  house  Burnt  up  here  night 
Before  last  and  it  Through  me  in  Bad  Shape 
The  same  as  the  Rest  of  the  county  officers. 
We  bad  no  vault  and  Everything  was  Burnt 
But  a  few  Books  But  the  most  Important  one 
were  Burnt  and  all  of  the  Register  of  Deeds 
Books  were  burnt  and  yon  can  see  that  tt 
through  the  County  In  Bad  Shape.  Now  I 
want  to  say  to  you  about  our  Business  I  have 
not  got  no  money  now  nor  wont  have  For  some 
Time  and  1  want  to  get  That  Thing  off  my 
mind  Some  time  now  1  will  make  you  a  note 
for  One  Hundred  $100.00  payible  in  one  Year 
and  i  will  get  the  money  by  that  Time  and  pay 
you  and  Less  have  it  settled.  I  have  Been 
hard  up  all  of  the  Time  so  1  could  not  do  any- 
thing Of  course  you  will  loose  But  1  Cant 
Pay  every  Thing  and  Live  if  I  had  the 
money  1  would  pay  the  cash  But  1  have  not 
got  I  have  a  wife  and  a  Baby  to  Take  care  of 
Now  I  will  do  this  and  see  that  It  Is  Paid  If 
You  want  to.  Please  Let  me  no  and  so  In- 
struct Fred  Hunt.  Tours,  R.  N.  Andrew,  Un- 
der-sheriff."   On  trial  on  March  6,  1895,  Judg- 
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uient  was  rendered  for  plaintiff  for  $281^7  and 
cofstg.  From  this  Judgment,  defendant  appeals. 
Reversed. 

Geo.  P.  Uhl,  for  plalntitC  In  error.  F.  C. 
Hunt,  for  defendant  in  error. 

BIERER,  J.  (after  stating  the  facts).  The 
question  Involved  in  this  case  Is  as  to  wheth- 
er or  not  the  letter  set  out  in  the  above 
statement  of  the  case,  and  which  was  writ- 
ten by  defendant  below  to  plaintiff  on  De- 
cember 29,  1S94,  was  such  an  "acknowledg- 
ment of  an  existing  Indebtedness"  as  would 
remove  the  bar  of  the  statute  of  limitations  as 
applied  to  the  notes  sued  on.  The  statute  la 
admitted  to  have  run  against  the  notes,  and 
the  action  barred,  unless  tliis  letter  brings  the 
cause  within  section  3S96,  which  is  as  follows: 
"In  any  case  founded  on  contract,  when  any 
part  of  the  principal  or  interest  shall  have  been 
paid,  or  an  aclmowledgment  of  an  existing  lia- 
bility, debt  or  claim,  or  any  promise  to  pay  the 
same,  shall  have  been  made,  an  action  uiny  be 
brought  hi  such  case  within  the  period  pre> 
scribed  for  the  same,  after  such  payment,  ac- 
lmowledgment or  promise;  but  such  aclmowl- 
edgment or  promise  must  be  hi  writing,  signed 
by  the  party  to  be  charged  thereliy."  The  sole 
and  simple  question  Is,  is  this  letter  "an  ac- 
lmowledgment of  an  existing  liability,  debt,  or 
claim,"  as  applied  to  the  notes  held  by  plain- 
tiff, and  which  were  signed  by  defendant?  .  If 
it  is,  the  Judgment  of  the  court  below  is  cor- 
rect. If  it  is  not,  the  Judgment  is  wrong.  This 
letter  does  not  in  any  way  refer  to  either  of  the 
notes  sued  on.  The  plaintiff,  however,  sought 
to  show  by  parol  testimony  that  the  letter  re-, 
ferrcd  to  the  notes  upon  which  plaintiff  brought 
his  action.  It  Is  not  necessary  for  us  to  deter- 
mine in  this  case  whether  parol  testimony  can 
be  resorted  to  to  prove  that  a  statement  made 
In  writing,  which  acknowledges  "an  existing 
Uabillty,".  refers  to  a  particular  note.  If  that 
part  of  plaintiff's  difficulty  were  overcome, 
the  letter  could  not  be  held  to  be  "an  acknowl- 
edgment of  an  existing  liability,  .debt,  or  claim," 
for  the  simple  reason  that  the  letter,  hi  no 
part  of  it,  makes  any  such  acknowledgment. 
It  is  claimed  by  defendant  in  error  that  the 
word  "business,"  used  in  the  letter,  referred  to 
the  notes,  and  by  this  expression  they  were 
recognized  as  an  existing  claim.  If  it  is  true 
that  the  language  means  that  the  notes  were 
recognized  as  existing,  it  cannot  be  held  that 
it  referred  to  the  notes  as  existing  liabilities  of 
Andrew's.  The  notes  had  long  since  been  bar- 
red by  the  statute  of  limitations;  yet  they  were 
a  matter  of  "business"  Ijetwecn  them,  because, 
from  the  tenor  of  the  letter  and  what  we  gather 
from  the  case,  the  notes  were  in  the  hands 
of  Fred  Hunt,  plaintiff's  attorney,  for  collec- 
tion. But  recognizing  and  admitting  the  fact 
that  the  notes  were  a  matter  of  business  be- 
tween them  would  amount  to  nothing  more  than 
an  admission  by  Andrew  that  they  would  be, 
as  they  have  been,  the  subject  of  a  lawsuit  be- 
tween them  if  Kennedy  persisted  in  his  de- 
mands for  settlement  of  the  notes  In  full,  and 
Andrew  conthiued  to  refuse  payment  on  those 


terms.  And  surely  this  would  not  be  an  ae. 
knowledgment  that  the  notes  were  "an  existtaitr 
liability,"  where  they  were,  in  fact,  no  llabOHy 
at  all  without  a  direct  or  otherwise  clear  ad- 
mission of  their  binding  force  upon  Andrew. 
It  is  not  every  communication  between  an  al- 
leged debtor  and  an  alleged  creditor  that  recojt- 
nizes  an  alleged  clahn  as  "an  existing  liaWllfy." 
They  may  liave  conferences,  either  oral  or  In 
writing,  without  there  being  any  acknowledg- 
ment or  denial  of  the  clauns  of  either  of  the 
parties.  The  most  that  can  be  said  of  this 
letter,  even  If  It  referred  to  these  notes,  is  that 
Andrew  acknowledged  that  these  notes,  many 
yeai-s  past  barred,  were  still  held  by  Kennedy, 
and  were  In  tlie  hands  of  his  attorney  for  col- 
lection, and  that  he  then  proiwsed,  as  a  com- 
promise of  the  claimed  Indebtedness  of  $2'?1.37, 
to  give  his  note  for  the  sum  of  $100,  payable 
one  year  hence.  We  can  hardly  regard  that 
as  a  substantial  acknowledgment  of  a  present 
existing  Indebtedness.  It  Is  claimed,  however, 
by  defendant  in  error,  that  "the  letter  from 
Andrew  to  Kennedy  fully  discloses  the  writer's 
willUigness  to  pay  the  debt,"  and  that  this  "debt" 
referred  to  the  notes  hi  the  suit.  The  willingness 
of  Andrew  to  pay  the  debt  did  not  refer  to  an 
existing  one,  but  to  one  that  he  was  willing 
Bliould  exist  if  Kennedy  accepted  his  proposi- 
tion; that  is,  he  -aas  willing  to  pay  the  $100 
at  the  end  of  the  year,  but  he  expressed  no 
desire  to  recognize  or  meet  the  two  notes  hi  nny 
other  way.  Tlie  letter  Is  a  mere  offer  to  com- 
promise, and  is  no  such  plain  and  direct  "ac- 
knowledgment of  an  existing  liability"  as  would 
take  these  notes  out  of  the  operation  of  the 
statute  of  limitations.  Our  statute  of  Ibnltn- 
tions  was  adopted  from  Kansas,  and  the  con- 
struction placed  upon  the  statute  In  that  state 
prior  to  its  adoption  here  is  the  construction 
that  mast  be  placed  upon  it  here.  The  statute 
hi  question  has  been  many  times  applied  to 
cases  before  the  supr^ne  court  of  tliat  state, 
and  the  rule  enunciated  definitely  stated.  In 
the  case  of  Green  v.  Goble,  7  Kan.  297,  It  was 
held  tliat  a  new  note  and  mortgage,  which  were 
signed  in  purstmnce  to  a  previous  arrangement, 
which  was,  however,  never  consummated,  can- 
not be  used  as  evidence  of  an  acknowledgment 
of  an  existing  debt.  In  the  case  of  Hanson  v. 
Towle,  19  Kan.  273,  letters  much  stronger 
than  the  one  In  the  case  at  bar  were  held  not 
to  have  been  "an  aclinowledgment  of  an  exist- 
hig  liability."  The  meaning  of  the  statute  is 
stated  In  the  language  of  Mr.  Justice  Brewer 
thus:  "A  mere  reference  to  the  Indebtedness, 
although  consistent  with  its  existing  validity-, 
and  implying  no  disposition  to  question  its 
bhidiug  obligation,  or  a  suggestion  of  some  ac- 
tion in  reference  to  it,  is  not  such  an  'acknowl- 
edgment' as  is  contemplated  by  the  statute. 
This  must  be  an  unqualified  and  direct  admis- 
sion of  a  present  subsisting  debt  on  which  the 
I)arty  is  liable,  and  which  he  is  willing  to  pay." 
In  Elder  v.  Dyer,  26  Kan.  604,  Mr.  Justice  Val- 
entine, speakhig  for  the  court,  stated  wtiat 
would  revive  a  debt  or  claim  under  this  statute 
in  this  language:  "Anything  that  will  indicate 
that  the  party  making  the  acknowledgment  ad- 
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mits  tbat  be  Is  still  liable  on  tbe  claim,  tbat 
he  is  still  bound  for  Its  satisfaction,  and  that 
be  is  still  held  for  its  liquidation  and  payment, 
is  sufficient  to  revive  the  debt  or  claim;  and 
there  is  no  necessity  that  there  should  also  be 
a  promise  to  pay  tbe  same,  either  express  or 
hupUed."  It  will  be  observed  tbat  tills  language 
of  the  court  omitted  the  words,  "and  which 
he  is  willhig  to  pay,"  as  used  by  Mr.  Justice 
Brewer  in  Hanson  v.  Towie,  in  stating  the  ele- 
ments of  an  acknowledgment  of  the  existence 
of  an  obligation;  and  Justice  Brewer,  in  the 
Elder  v.  Dyer  Case,  took  occasion  to  expressly 
modify  the  language  used  In  the  case  of  Han- 
son V.  Towle,  and  to  rtate  that  the  words  "and 
which  he  Is  willing  to  pay"  did  not  correctly 
state  tbe  law,  and  tbat  such  a  willingness  was 
not  an  essential  part  of  tbe  admission  of  an 
existing  liability  in  order  to  revive  the  debt. 
In  tbe  case  of  Gragg  v.  Barnes,  4  Pac.  276, 
the  supreme  court  of  Kansas  held  that  the  mak- 
ing of  a  subsequent  note  for  the  amount  of  the 
original  note  and  interest,  which  note  was  made 
on  condition  that  the  maJier,  who  was  surety 
on  the  first  note,  should  bring  suit  against  the 
principal  on  tbe  first  note,  and  should  apply 
the  property  which  it  was  supposed  he  could 
obtain  by  the  action  as  a  credit  on  the  last  note, 
and  to  assign  to  the  holder  of  the  last  note  the 
judgment  which  he  should  get  against  the 
prinoiiMil  on  the  first  note,  was  not  an  ac- 
knowledgment of  an  existing  liability  on  the  first 
note.  In  this  case  Mr.  Justice  Horron,  spealdng 
for  the  court  on  the  question,  said:  "In  the 
case  of  Hanson  v.  Towle,  19  Kan.  273,  It  was 
held  that  to  prevent  the  running  of  the  statute 
of  limitations  uix>u  an  indebtedness  there  must 
t>e  an  imqualified  and  direct  admission  of  a 
present  subsisting  debt  on  which  the  party  is 
liable.  This  part  of  the  opinion  has  never  been 
clianged  or  modified,  and  la  the  law  of  the 
state  to-day.  Elder  v.  Dyer,  26  Kan.  604." 
The  only  other  Kansas  case  cited  by  defend- 
ant in  error  (and  no  other  can  have  any  bearing 
on  the  question)  Is  Pracht  v.  McNee,  40  Kan. 
1,  18  Pac.  925.  That  case  is  no  support  to  the 
claim  of  counsel  in  this  case.  In  that  case 
Pracht,  the  debtor,  within  five  years  before  the 
action  was  brought,  and  while  "the  note  was 
In  full  force  and  effect,"  wrote  the  following 
X)<>stal  card  to  McXee,  the  holder  of  the  note  on 
which  judgment  was  rendei-ed:  "James  Me- 
Noe,  Cottonwood  Palis*  I  will  turn  you  over 
farmers'  notes  for  the  note  you  hold  against 
me, — the  Flgn  note.  Let  me  hear  from  you. 
F.  Pracht."  This  was  a  written  admission  by 
the  debtor  tbat  the  party  addressed  held  a  par- 
ticular note  that  was  then  ht  full  force  and  a 
binding  obligation  on  the  writer  of  the  card.  In 
the  case  at  bar  the  letter  did  not  acknowledge 
tbat  tbe  notes  were  an  existing  obligation,  and, 
if  it  has  reference  to  them,  they  did  not,  in  fact, 
exist  as  liabilities,  for  they  were  barred  by  the 
statute.  The  court  below  erred  in  holding  that 
the  letter  of  Andrew  was  an  "acknowledgment 
of  an  existing  liability"  to  Kennedy  upon  the 
notes  sued  on,  and  tl)at  they  were  thereby  re- 
lieved from  tbe  bar  of  the  statute.    The  Judg- 


ment of  the  court  below  must  be  reversed  at 
the  costs  of  defendant  in  error,  with  directions 
to  sustahi  the  motion  of  defendant  in  error  for 
a  new  trial.    All  the  Justices  concurring. 


(4  Okl.  707) 
STEWARD  v.  TERRITORY  ex  rel.  WOODS, 

County  Attorney. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 
Mandamds— Rbmest  at  Law. 
The  writ  of  mandamus  will  not  be  award- 
ed wheu  the  delator  has  a  plain  and  adequate 
remedy  at  law.     The  writ  of  mandamus  is  one 
of   the   pxtinordinary  remedies   resorted    to    in 
cases  where  the  usual  modes  of  procedure  can- 
not furnish  the  desired  relief.     Collet  v.  Alli- 
son, 25  Pac.  516,  1  Okl.  42. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  A.  G.  O.  Blerer. 

This  is  a  proceeding  in  mandamus,  com- 
menced in  the  district  court  of  Oklahoma 
county  by  the  territory  of  Oklahoma  ex  rel. 
J.  H.  Woods,  county  attorney,  to  compel 
S.  A.  Steward  to  pay  to  the  county  certain 
moneys  collected  by  S.  A.  Steward,  as  pro- 
bate judge,  for  issuing  and  recording  mar- 
riage licenses.  Defendant  below  demurred 
to  the  petition,  which  demurrer  was  by  the 
court  ovcmiled,  and  judgment  awarded  as 
prayed  for  in  the  writ.  The  opinion  states 
the  facts.     Defendant  appeals.     Reversed. 

S.  A.  Steward,  J.  Milton,  and  Asp,  Shartel 
&  Cottingham,  for  appellant.  J.  H.  Woods 
and  J.  L.  Brown,  for  appellee. 

DALE,  C.  J.  April  20,  1894,  J.  H.  Woods, 
county  attorney  of  Oklahoma  county,  on  the 
relation  of  the  territory  of  Oklahoma,  filed  a 
petition  for  mandamus  in  the  district  court 
of  Oklahoma  county  against  S.  A.  Steward. 
In  substance,  the  petition  states  that  Steward 
was  on  the  23d  day  of  February,  1891,  the 
duly  elected  and  qualified  probate  judge  of 
Oklahoma  county  and  territory  of  Oklahoma; 
that  during  his  continuance  in  office  he  Is- 
sued and  recorded  marriage  licenses,  for 
which  services,  under  the  law,  he  collected 
the  sum  of  $1,280:  that  said  Steward  ad- 
mits the  issuance  and  recording  of  such  li- 
censes, and  the  collection  by  him  of  the 
moneys,  and  that  he  has  not  paid  any  part 
thereof  into  the  county  treasury  of  the  coun- 
ty; and  that  he  claims  the  right  to  retain, 
said  money,  under  the  law,  for  his  serv- 
ices as  such  probate  judge.  The  defendant 
below  demurred  to  tbe  petition  upon  the 
ground— First,  that  the-  petition  failed  to 
state  a  cause  of  action;  and,  second,  for  the 
reason  that  the  law  did  not  require  him  to 
turn  over  to  the  county  treasury  the  money 
referred  to  In  the  petition.  The  matter  was 
heard  by  the  court,  and,  from  an  examina- 
tion of  the  record.  It  does  not  appear  that 
the  first  ground  alleged  in  the  demurrer  was 
seriously  urged  in  the  court  below,  but  that 
the   case   was   decided   upon   the   question 
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)»taed  as  to  whether  the  law  required  the 
probate  Judge  to  pay  the  moneys  collected 
from  such  sources  into  the  county  treasury, 
or  whether  he  might  keep  the  same  to  com- 
pensate him  for  his  services  performed  in  the 
issuing  and  recording  of  marriage  licenses. 
In'lhis  court,  by  brief,  counsel  urge  that 
mandamus  will  not  lie  in  a  case  of  this 
cliaracter,  that  the  plaintiff  below  had  an 
adequate  remedy  at  law,  and  that  the  de- 
murrer should  hare  been  sustained  upon  the 
ground  that  the  petition  failed  to  state  a 
cause  of  action. 

Under  the  law  of  this  territory,  as  found 
in  section  717,  art.  33,  c.  6C,  Code  Civ.  Proc, 
it  is  found  that  this  writ  may  not  be  issued 
in  any  case  where  there  is  a  plain  and  ade- 
quate remedy  in  tlie  ordinary  course  of  the 
law.  This  same  statute,  in  effect,  was 
passed  upon  by  the  sui>reme  court  of  this  ter- 
ritory In  Collet  V.  Allison,  1  Okl.  42,  25  Pac. 
51C;  and,  in  the  opinion  filed  in  that  case< 
Justice  Clark,  speaking  for  the  court,  said: 
"The  statute  further  provides  that  this  writ 
may  not  be  issued  in  any  case  where  there 
is  a  plain  and  adequate  remedy  in  the  or- 
dinary course  of  the  law.  This  Is  the  gen- 
eral rule  recognized  by  all  the  courts.  Not 
only  does  the  petition  fail  to  negative  the 
idea  that  the  plaintiff  has  any  other  mode  of 
redress,  but  it  Is  apparent  that  she  has  an 
adequate  legal  remedy  by  an  action  at  law 
against  the- defendant."  The  statute  which 
we  now  have  is  adopted  from  Kansas,  and 
is  the  same,  in  effect,  which  has  always  been 
In  force  In  that  state.  In  State  v.  McCrlllus, 
4  Kan.  250,  it  was  held  that:  "The  law  is 
that  this  writ  shall  not  be  issued  when  there 
is  a  plain  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  The  facts  show  that 
the  money  is  now  in  the  hands  of  the  treas- 
urer; that  it  is  due  the  relator,  and  he  re- 
fused to  pay  it  over.  Is  there  not  a  plain 
and  adequate  remedy  in  the  ordinary  course 
of  the  law?  An  action  against  the  treasurer 
on  his  bond  Is  as  plain  a  remedy  as  a  suit 
upon  a  note,  against  a  delinquent  debtor. 
And  If,  as  was  suggested  by  counsel  on  both 
sides,  the  question  of  the  validity  of  the  bond 
is  to  be  raised,  such  an  action  Is  a  more  ap- 
propriate one  to  try  that  question  than  is 
afforded  by  this  writ."  Again,  in  State  v. 
Stock  well,  7  Kan.  98,  it  is  held:  "The  writ 
of  mandamus  is  an  extraordinary  remedy,  to 
be  resorted  to  whenever  there  is  no  other 
appropriate  remedy.  It  will  not  be  Issued  In 
any  case  where  the  applicant  has  »  plain  and 
adequate  remedy,  in  the  ordinary  course  of 
the  law,  for  his  supposed  injury."  In  State 
v.  Brldgman,  8  Kan.  458,  it  was  held  that 
"mandamus  is  not  a  fit  or  appropriate  rem- 
edy to  enforce  an  ordinary  bailee  to  execute 
the  terms  of  the  bailment."  And  in  that 
case  it  was  claimed  that  a  county  treasurer 
was  holding  money  arising  from  the  sale 
of  bonds,  and  that  a  portion  of  the  money 
was  due  the  relator,  which  the  treasurer  re- 
fused to  pay.    It  was  held  that  a  suit  upon 


the  bond  of  the  treasurer  afforded  an  ample 
remedy.  In  Bvans  v.  Thomas,  32  Kan.  409, 
4  Pac.  833,  the  court  said:  "Writs  of  man- 
damus are  not  allowed  to  parties  in  any  case 
as  a  mere  matter  of  course.  They  are  al- 
lowed only  when  parties  have  rights  to  en- 
force, and  then  only  when  they  have  no 
other  plain  and  adequate  remedy  in  the  or- 
dinary course  of  the  law,  and  only  when 
Justice  would  be  likely  to  be  defeated  or 
frustrated  unless  the  writ  of  mandamus  be 
allowed."  This  case  was  followed  by  State 
v.  Hannon,  38  Kan.  593,  17  Pac.  185,  where- 
in the  court  stated  the  law  thus:  "All  that 
Is  sought  by  the  proceedings  is  to  enforce  the 
payment  of  the  salaries  and  claims  of  offi- 
cers and  servants  of  the  city.  Their  claims 
are  not  unlike  thoee  due  from  the  city  to  any 
ordinary  creditor,  and  hence  there  is  no  occa- 
sion to  invoke  the  extraordinary  aid  of  the 
courts  by  mandamus.  Mandamus  is  one  of 
the  extraordinary  writs,  and  is  never  Issued 
when  there  Is  a  plain  and  adequate  remedy 
in  the  ordinary  course  of  the  law."  Upon 
the  same  subject.  High,  Extr.  Rem.  $  341, 
states,  "In  conformity  with  the  general  rule, 
it  is  held  that  mandamus  will  not  lie  to  mu- 
nicipal authorities,  requiring  them  to  pay 
salaries  which  are  due  from  the  corporation 
to  its  officers;  a  salary  being  regarded  as  an 
indebtedness  of  the  corporation,  which  may 
be  enforced  by  action  in  assumpsit,  and 
mandamus  is  not  designed  as  a  remedy  for 
the  collection  of  debts."  So,  too,  Merrill, 
Mand.  §  67,  has  stated  the  proposition  as 
follows:  "This  writ  was  designed  only  to 
meet  emergencies,— to  prevent  a  failure  of 
Justice.  The  courts  intend  that  it  shall  be 
reserved  for  extraordinary  occasions,  and  re- 
quire litigants  to  use  all  available  means  to 
obtain  the  enforcement  of  their  rights  before 
they  apply  to  the  court  for  the  assistance  of 
this  writ" 

In  the  case  under  consideration  the  sole 
purpose  for  which  the  writ  is  prayed  is  to 
collect  what  it  is  claimed  is  due  from  the 
probate  Judge  to  the  county.  Probate 
Judges,  under  our  law,  are  required  to  give 
bonds  for  the  faithful  performance  of  their 
duty,  and  for  the  purpose  of  securing  to  any 
person  who  may  be  interested  any  funds 
which  may  come  into  their  possession  by 
virtue  of  their  office.  The  petition  in  the 
case  fails  to  show  that  there  Is  any  reason 
whatever  to  believe  that  any  loss  will  accrue 
to  the  county  in  case  they  are  put  to  their 
remedy  at  law,  and  we  can  see  no  good  rea- 
son why  this  extraordinary  power  of  the 
court  should  be  invoked.  By  this  decision 
we  do  not  intend  to  hold  that  no  case  may 
arise  wherein  the  court  would  not  be  Jus- 
tified in  using  this  prerogative  writ  for  the 
purpose  of  compelling  an  officer  to  surrender 
money  which  came  into  his  possession  by 
virtue  of  his  office.  Many  cases  might  arise 
where  a  successor  In  office  could  not  prop- 
erly administer  the  functions  of  the  office 
unless  the  money  which  belonged  to  the  office 
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was  suiTendered  to  the  successor,  together 
with  all  other  things  pertaining  to  the  office. 
But  In  the  case  under  consideration  we  think 
the  petitioner  has  failed  to  show  any  reason 
why  he  may  not  go  to  his  action  at  law,  and 
secure  to  the  county  everything  which  might 
be  secured  by  the  remedy  invoiced,  and  it 
also  appears  that  there  is  a  disputed  ques- 
tion between  the  parties  as  to  the  liability  of 
the  defendant  below  to  the  county  by  rea- 
son of  having  collected  this  money.  That 
question  should  be  considered  In  an  action 
brought  upon  the  bond,  where  the  defendant ' 
may  have  a  fuU  opportunity  of  being  heard. 
The  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
dismiss  the  same. 

BIEItER,  J.,  having  presided  at  the  trial  of 
the  cause  In  the  court  below,  not  sitting. 
The  other  Justices  concurred. 


a  Okl.  713) 

MILLIKAN  T.  BOOTH. 

(Supreme  Court  of  Oklahoma.     Sept  4,  1886.) 

Depadlt— What  CoMSTiTDTKs—WiT.N'EssKB— Right 

TO  Cnoss-ExiMiSB— Prejudicial. 

Error — Presumption. 

1.  A  party  is  not  in  default  so  long  as  he  has 
a  pleading  on  file  which  makes  an  issue  in  the 
casp  that  requires  proof  on  the  part  of  the  op- 
posite party  in  order  to  entitle  him  to  recover. 

2.  The  right  of  cross-exaniinatioD  is  a  sub- 
stantial right  of  each  party  to  the  cause,  and 
n  party  cannot  be  deprived  of  it  because,  where 
an  issue  of  fact  was  joined,  he  failed  to  appear 
at  the  time  the  cause  was  called  for  trial,  and  a 
default  was  entered  .iRainst  him;  but  on  ap- 
poarinf;  during  the  trial,  and  at  the  close  of  the 
testimony  of  a  witness,  he  had  an  absolute  riRht 
to  cross-examine  the  witness,  a  refusal  of  which 
is  reversible  error. 

3.  And  where  a  party  is  improperly  refused 
the  right  of  cross-examination  of  a  witness,  it 
will  be  presumed  that  the  rights  of  the  party 
liave  been  prejudiced  thereby. 

(Syllabu?  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
l)efore  Justice  Prank  Dale. 

Action  by  William  R.  Booth  against  E.  G. 
Millikan.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Revers«>d. 

Huston  &  Huston,  for  plaintiff  In  error. 
T.  H.  Soward  and  Harper  S.  Cunningham, 
for  defendant  In  error. 

.  BIEREB,  J.  The  first  error  assigned  for 
.a  reversal  of  the  Judgment  below  was 'in  the 
refusal  of  the  court  to  permit  coimsel  for  de- 
fendant to  cross-examine  the  witnesses  for  the 
plaiutiCF  in  the  hearing  of  said  cause.  It  ap- 
pears from  the  record  that  the  plaintiff 
brought  his  action  to  recover  judgment 
againnt  the  defendant  for  the  sum  of  $483.33, 
which  he  claimed  was  due  him  by  reason  of 
(«rtain  advancements  of  money  made  by  the 
plaintiff  to  the  defendant  for  the  purpose  of 
being  used  In  buj-lng,  "selling,  trading,  and 
trafficking  in  real  estate  in  the  city  of  Guthrie, 
Okl.,  and  which  money  the  plaintiff  alleges 


the  defendant  had  Invested  In  certain  real  es- 
tate In  said  city  for  the  benefit  of  the  plain- 
tiff and  defendant,  and  that  the  plalntUTs 
share  of  such  investment  was  the  amount 
sued  for.  The  defendant,  to  this  petition, 
filed  a  general  denial,  and  also  subsequent 
paragraphs  admitting  that  he  had  received 
$100  from  the  plaintiff,  but  alleging  that  he 
had  fully  paid  the  same  to  the  plaintiff;  and 
also  setting  up  a  counterclaim,  and  praying 
Judgment  against  the  plaintiff  for  the  stmi  of 
$35.  The  case  was  called  for  trial  on  the 
11th  day  of  April,  1894,  and  the  plaintiff  was 
placed  upon  the  witness  stand  as  a  witness 
in  his  own  behalf.  It  appears  from  the  record 
tliat  at  the  conclusion  of  the  plaintiff's  testi- 
mony the  defendant's  attorney,  who  was  pres- 
ent, demanded  the  right  to  cross-examine  the 
plaintiff,  but  was  refused,  because  It  was  then 
9:30  o'clock,  and  because  at  9  o'clock  the  case 
was  called  and  the  defendant  called  three  , 
times,  and,  not  appearing,  was  declared  to  be 
In  default.  To  this  refusal  of  the  court  to 
permit  the  defendant  to  make  an  examina- 
tion of  the  plaintiff  the  defendant  duly  ex- 
cepted, and  also  moved  for  new  trial  upon  this 
ground,  and  on  the  ground  that  the  Judgment 
was  for  a  larger  amount  than  set  up  or  prayed 
for  In  the  petition. 

The  only  question  necessary  f<»  our  consid- 
eration Is,  did  the  court  err  in  refusing  to  per- 
mit the  cross-examination  of  theplaintlff?  The 
reason  assigned  for  such  refusal  was  that,  the 
attorney  for  the  defendant  having  failed  to 
appear  at  the  time  the  case  was  called  for 
trial,  a  default  was  entered.  The  record 
shows,  however,  that  the  defendant  had  Join- 
ed issue  with  the  plaintiff  upon  his  petition, 
and  that  his  answer  was  not  stricken  from 
the  files,  but  remained  on  file.  Under  this 
condition  of  the  case  the  defendant  could  not 
be  defaulted.  Of  course,  although  issue  was 
Joined,  the  court  might  have  proceeded  with 
the  trial  without  waiting  for  the  defendant  or 
his  counsel;  but  If  his  counsel  made  appear- 
ance at  any  time  during  the  trial  he  would 
have  the  right  to  proceed  with  the  trial,  at 
whatever  stage  he  then  appeared  hi  It,  the 
same  as  U  he  had  appeared  at  the  commence- 
ment of  the  trial;  and  bis  only  loss  could  be 
such  advantages  on  the  trial  as  he  might  have 
been  able  to  gain  by  being  present  at  the  pro- 
ceedings as  far  as  they  had  then  gone.  It  is 
well  settled  that  after  an  Issue  is  Joined  de- 
fault cannot  be  taken  against  a  defendant  for 
his  failure  to  appear  wheu  the  cause  Is  called 
for  trial.  5  Am.  &  Bng.  Ena  Law,  406.  In 
the  case  of  Moore  v.  Moore,  68  Ind.  152,  an 
Issue  liad  been  Joined  in  the  case,  and  at  the 
calling  of  the  case  tor  trial  the  defendant  fail- 
ed to  appear,  and  was  defaulted.  The  court 
held:  "This  Is  erroneous.  The  answer  hi  de- 
nial bad  not  been  withdrawn.  A  judgment 
cannot  be  taken  against  a  defendant  by  de- 
fault If  there  Is  an  answer  in  bar  In  the  record 
upon  which  Issue  Is  taken."  In  the  case  of' 
Manufacturing  Co.  v.  Caven,  53  Ind.  KiS,  It 
was  claimed  that  the  court  erred  In  proceed- 
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Ing  with  the  cause  when  It  was  reached,  In 
the  absence  of  the  defendant  or  his  attor- 
neys, without  calling  and  defaulting  the  de- 
fendant. The  court  said:  "The  failure  of 
the  defendants  to  appear  upon  the  trial  did 
not  operate  to  withdraw  their  pleadings.  The 
Issues  joined  had  to  be  tried  and  found  for 
the  plaintifT  before  he  became  entitled  to  judg- 
ment. The  appellants  claim,  as  we  gather 
from  their  brief,  that  It  was  Irregular  thus 
to  submit  the  cause  for  trial  without  having 
called  and  defaulted  them,  and  that  they  had 
not  In  any  manner  waived  their  right  to  a 
trial  by  jury.  The  defendants  could  not  have 
been  defaulted  as  long  as  their  pleadings  were 
on  file,  and  there  was  no  error  In  proceeding 
with  the  trial  without  the  formality  of  calling 
them."  There  are  numerous  other  cases  hold- 
ing that  a  party  cannot  be  defaulted  after  he 
has  made  his  answer,  and  while  his  answer 
remains  on  file.  Maddox  v.  PuUiam,  5  Bl.aclcf. 
120.-):  Railroad  Co.  v.  Marchaud,  5  Iowa,  408; 
Arbuckle  v.  Bowman,  0  Iowa,  70;  Bank  v. 
Newl)erry,  7  Iowa,  4;  Levi  v.  Monroe,  11 
Iowa,  4.>3;  Knaebel  v.  Slaiighter  (N.  M.)  34 
Pac.  t08.  The  refusal  of  the  court  to  per- 
mit the  cross-examlnatiou  of  the  plaintiff  was 
such  error  as  reqiiires  a  reversal  of  the  cause. 
The  cross-examination  of  a  witness  Is  a  sub- 
stantial right  which  every  party  to  an  action 
has,  and  Its  refusal  will  be  presumed  by  the 
court  to  prejudice  the  rights  of  the  party.  In 
the  case  of  Marthi  v.  Elden,  32  Ohio  St.  282, 
It  Is  said:  "Th'e  Importance  of  the  right  of 
full  cross-examination  of  an  adverse  witness 
can  scarcely  be  overestimated.  As  a  test  of 
the  accuracy,  truthfulness,  and  credibility  of 
the  testimony.  It  is  invaluable.  It  Is  the  cleat 
right  of  a  party  cross-examining  to  elicit  sup- 
pressed facts  which  weaken  or  qualify  the 
case  of  the  party  examining  In  chief  or  sup- 
port the  case  of  the  cross-examining  party. 
Pow.  Ev.  380.  'In  any  view,  the  right  of 
'Cross-examination  extends  to  all  mattera  con- 
nected with  the  res  gestaj.'  Whart.  Ev.  i 
R29.  A  witness  may  be  cross-examined  as 
to  his  examination  In  chief  In  all  Its  bearings, 
and  as  to  whatever  goes  to  explain  or  modify 
what  be  has  stated  In  his  examination  In 
chief.  Wilson  v  Wagar,  26  Mich.  432."  Fur- 
ther on  In  the  opinion  It  Is  said:  "It  Is  claim- 
ed, however,  that  the  judgment  In  question 
cannot  be,  for  that  reason,  reversed,  because 
It  is  not  shown  what  the  plaintiffs  in  error  ex- 
pected or  offered  to  prove  by  way  of  answers 
to  the  questions  propounded  on  cross-exam- 
ination. But  we  think  this  rule  can  have  no 
proper  application  to  the  cross-examination  of 
a  witness.  »  •  ♦  Where  a  witness,  on  his 
examination  to  chief,  testifies  to  important 
facts  In  favor  of  the  party  calling  him,  we 
think  prejudice  to  the  adverse  party  should 
be  presumed  to  arise  from  the  denial  of  the 
right  to  a  fair  and  proper  cross-examination. 
And  for  the  error  of  the  court  below  In  denial 
of  this  right  Its  judgment  will  be  reversed." 
Now,  In  the  case  at  bar,  the  record  shows  that 
the  principal  evideuco  on   which   this  large 


judgment  was  rendered— It  being  almost  J200 
more  than  the  amount  which  the  plaintiff 
claimed  and  asked  for  In  his  petition— was  the 
evidence  of  the  plaintiff  himself,  and  who 
was  sought  to  be  cro.ss-examined.  This  er- 
ror demands  a  reversal  of  the  Judgment  of 
the  court  below,  and  it  will  be  so  done,  and 
a  new  trial  ordered,  at  the  costs  of  the  plain- 
tiff In  error.  All  the  justices  concurring,  ex- 
cept DALE,  0.  J.,  not  sitting. 


(4  Oki.  ffii) 
PARLIN  &  ORENDORFF  CO.  v.  SCHRAM 

et  al. 
(Supreme  Court  of  Oklahoma.     Sept  4,  189a) 

ASSIGNMEN'T  FOR  BeMBPIT    OF    CkKDITOBS— JCUM- 

nicTiox  OF  Pkobate  Court. 

1.  An  instrument  nssigning  the  personal  prop- 
erty of  an  individnnl  to  another  for  the  benefit 
of  the  former's  creditors  vests  the  district  court 
with  jurisdiction  of  the  trust  estate.  . 

2.  The  probate  court  has  no  jurisdiction  to 
render  a  judgment  declariiiK  an  assignment,  un- 
der Qur  statute,  null  and  void.  Smith  v.  Kauf- 
man, 41  Pac.  722,  3  Okl.  568.  Bierer  and 
Tarsney,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  probate  court,  Canadian  coun- 
ty. 

Action  by  the  Parlln  &  Orendorff  Company 
against  Sidney  Schram  and  W.  N.  Thomas. 
From  an  order  dissolving  an  attachment, 
plaintiff  brings  error.'  Affirmed. 

P.  E.  GUlett  and  M.  D.  Llbby,  for  plaintiff 
In  error.  W.  H.  Grlgsby,  for  defendants  In 
error. 

DALE,  C.  J.  January  15,  1895,  the  ParUn 
&  Orendorff  Company  filed  a  petition  In  the 
probate  court  of  Canadian  county  praying 
judgment  In  the  sum  of  $982.27  against  Sid- 
ney Schram  and  a  partner,  whose  name  It 
was  alleged  was  unknown,  as  partners  doing 
business  as  S.  Schram  &  Co.  The  suit  was 
Instituted  upon  a  contract  between  the  par- 
ties to  the  action,  by  the  terms  of  which  the 
Parlln  &  Orendorff  Company  placed  In  the 
{)os8esslon  of  S.  Schram  &  Co.  certain  farm 
Implements,  which  the  latter  were  to  sell, 
under  an  arrangement  that  the  title  to  the 
goods  was  not  to  pass  from  the  Parlln  & 
Orendorff  Company  until  the  goods  were 
by  Schram  &  Co.  sold,  and  when  sold  the 
proceeds  of  the  sale  of  the  same,  whether 
cash,  notes,  or  book  accounts,  were  to  be  held 
by  Schram  &  Co.  as  agent  of  the  Parlln  & 
Orendorff  Company  until  the  obligations  of 
Schram  &  Co.  under  the  contract  should  be 
paid.  Under  this  contract  the  Parlln  &  Oren- 
dorff Company  supplied  goods  to  Schram  & 
Co.  to  the  amount  In  value  of  $1,448.56,  and 
at  the  beginning  of  this  action  in  the  court 
below  there  was  still  due  from  Schram  & 
Co.  to  the  Parlln  &  Orendorff  Company  $982.- 
27.  At  the  commencement  of  the  action  an 
attachment  affidavit  was  filed  by  plaintiff  be- 
low, and  an  attachnu-i.t  levied  upon  the  stock 
of  goods  formerly  in  the  possession  of  the 
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defendant  in  the  action.  The  grounds  al- 
leged in  the  affidavit  are,  In  substance,  that 
the  defendant  had,  with  intent  to  cheat,  in- 
jure, and  defraud  plaintiff,  converted  to  his 
own  use,  and  the  use  of  tlie  partners  compos- 
ing said  firm,  all  of  the  cash,  notes,  and  ac- 
counts arising  from  the  sale  of  said  goods 
(referring  to  the  goods  furnished  under  the 
contract  as  above  set  forth),  and  had  refused 
to  deliver  the  same  upon  demand,  and  had 
fraudulently  contracted  the  debt  and  incurred 
the  obligation  for  which  the  action  was 
brought,  and  had  property  and  rights  in  ac- 
tion which  were  concealed,  and  was  about  to 
transfer  the  property  for  the  purpose  of  pla- 
cing it  beyond  the  reach  of  creditors,  and  had 
so  transferred  property  with  the  intent  to 
hinder  and  delay  it  in  the  collection  of  its 
debt.  The  attachment  writ  was  duly  issued 
and  levied  upon  a  stocis  of  goods  located  at 
Vukon,  and  formerly  in  the  possession  of  the 
defendant.  Januaiy  21,  1803,  one  W.  N. 
Thomas  served  notice  upon  the  sheriff  that 
he  claimed  the  goods  attached,  by  virtue  of  a 
deed  of  assignment  executed  to  him  on  Jan- 
uary 7,  1805,  by  Sidney  Schram,  and  a  de- 
maud  was  made  for  such  goods.  Thomas  ap- 
plied for  and  was  granted  leave  to  file  his 
interplea  in  the  action  instituted  by  the  Par- 
lin  &  OrendorfC  Company,  and,  by  such  inter- 
plea, showed  that  on  January  7,  1895,  Sidney 
Schram  executed  to  him  a  deed  of  assign- 
ment of  aU  his  personal  property  (Schram 
having  no  real  estate),  and  in  such  deed  as- 
signed the  property  attached,  and  that  he 
liad  accepted  tlie  trust;  that,  at  the  time  of 
tiie  execution  of  such  deed,  Schram  was  in- 
solvent; that  the  deed  was  filed  for  record 
January  7,  1S.05;  that  on  the  10th  day  of 
.January  lie  qualified  as  assignee  before  the 
Honorable  John  H.  Burfortl,  judge  of  the  dis- 
trict court  of  Canadian  county;  that  his  bond 
had  been  duly  approved  by  said  judge;  that, 
at  the  date  of  the  assignment,  Sidney  Schram 
was  the  sole  owner  of  the  goods  and  other 
personal  property-;  that  the  suit  of  the  plain- 
tiff below,  upon  which  the  attachment  was 
instituted  and  levied,  was  subsequent  to  the 
deed  of  assignment,  and  at  a  time  when  he 
(Thomas)  was  the  owner,  as  trustee,  of  the 
property  levied  upon;  that  tiie  siieriff  wrong- 
fully holds  the  same,  and  tiiereby  obstructs 
and  retards  the  proper  administration  of  the 
trust.  The  assignee  prayed  dissolution  of  tlic 
attachment,  and  damages  in  the  sum  of  $500 
for  the  wrongful  levy  tliereof.  At  the  same 
time  Sidney  Schram  filed  an  answer  to  the 
attacliment,  denying  tiie  grounds  as  set  forth 
therein,  and  stating  further  that  S.  Sciiram 
&  Co.,  as  alleged  in  tlic  plaintiff's  petition, 
was  in  fact  none  other  than  Sidney  Schram; 
that  no  partnership  in  fact  ever  existed;  that 
he  (Sidney  .Schram)  owned  all  of  the  property 
held  under  the  firm  name  of  S.  Schram  &  Co.; 
also  admitted  the  deed  of  assignment,  and 
said  that  he  had  transferred  all  of  his  prop- 
erty to  W.  N.  Thomas  by  such  deed.  The 
!lefendant,    Sidney    Schram,   and  the   inter- 


pleader, W.  N.  Thomas,  assignee,  joined  In  a 
motion  to  discharge  the  attachment;  and  the 
case  was  by  the  probate  court  duly  heard, 
and  the  attachment  sustained  as  to  S. 
Schram.  The  court  held  that  the  deed  of  as- 
signment was  a  valid  assignment  of  the  prop- 
erty of  Sidney  Schram,  and  transferred  such 
property  to  Thomas  before  the  attachment 
was  levied  thereon;  and  the  court  diriected 
the  sheriff  to  return  possession  of  the  prop- 
erty to  Thomas,  and  ordered  the  attachment 
dissolved,  on  the  motion  of  said  Thomas. 
To  reverse  the  order  dissolving  the  attach- 
ment on  motion  of  Thomas,  assignee,  the  case 
is  brought  to  this  court,  and  the  errors  as- 
signed all  go  to  the  one  question  of  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  dis- 
solving the  attachment. 

The  deed  of  assignment  from  Sidney 
Schram  is  as  follows: 

"This  deed  of  assignment,  this  day  exe- 
cuted by  and  between  Sidney  Schram,  of 
Yukon,  Canadian  coimty,  and  territory  of 
Ol^Iahoma,  assignor  and  grantor,  of  the  first 
part,  and  W.  N.  Thomas,  of  same  place,  as- 
signee and  grantee,  of  the  second  part,  wit- 
nesseth,  that  whereas,  the  party  of  the  first 
part  is  insolvent,  and  unable  to  pay  his  debts 
in  full  as  they  fall  due,  and  desiring  that  bis 
creditors  shall  be  equally  and  fairly  dealt 
with,  he  hereby  sells,  conveys,  and  assigns 
to  the  party  of  the  second  part  all  his  estate 
and  property,  of  any  description  whatsoever, 
and  wlierever  situated,  to  have  and  to  hold  in 
trust  for  the  use  and  benefit  of  all  my  credit- 
ors, and  to  dispose  of  and  apply  the  same  to 
.  and  for  the  benefit  of  my  creditors,  accord- 
ing to  law.  I  liave  reserved  nothing  from  the 
operation  of  this  assignment,  except  such 
things  and  items  of  property  as  are  exempt 
by  law  to  me  as  the  head  of  a  family  and 
citizen  of  Oiilahoma.  .  Given  under  my  hand 
and  seal  this  January  7,  1805.  Sidney 
Sclirara.    [Seal.] 

"I,  Sidney  Schram,  do  acknowledge  the 
above  and  foregoing  instrument  of  writing  to 
be  my  volimtary  act  and  deed.  Signed  and 
acknowledged  in  my  presence  this  7th  day  of 
January,  1805.  W.  J.  Clark,  County  Clerk. 
[Seal.]" 

Also  appears  the  certificate  of  Charles 
Rider,  register  of  deeds,  showing  that  the 
above  instrument  was  filed  for  record  in  the 
office  of  register  of  deeds  of  Canadian  county 
on  January  7,  1893,  and  an  indorsement  upon 
the  back  of  the  instrument  as  follows: 

"I  accept  the  within  trust.  January  7, 
IJ'OS.    W.  N.  Thomaa" 

In  the  court  below  the  case  was  tried  upon 
the  attachment  affidavit  of  the  plaintiff,  the 
Interplea  of  Thomas,  assignee,  and  denial  by 
Schram  of  the  grounds  set  forth  in  the  at- 
tachment aflSdavit,  and  the  reply  of  the  plain- 
tiff below  to  the  interplea,  denying  the  valid- 
ity of  the  assignment. 

Since  the  case  and  the  briefs  were  filed  in 
this  court,  an  examination  of  the  brief  of 
appellee  discloses  that  by  agreement  there  is 
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Inserted  In  writing,  after  the  conclusion  of 
the  printed  matter,  an  amendment  wherein 
it  is  alleged  that  the  probate  court  of  Cana- 
dian county  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  action;  citing  Smith  v. 
Kaufman,  41  Pac.  722,  3  OU.  568:  "Objec- 
tion to  the  jurisdiction  of  the  court,  which 
goes  to  the  power  of  the  court  over  the  sub- 
ject-matter, may  be  raised  at  any  stage  of 
the  proceedings."  Twine  v.  Carey,  2  Olii 
249,  37  Pac.  1096.  In  Myers  v.  Berry,  3  Okl. 
G12,  41  Pac.  680,  this  court  has  also  stated 
the  rule  thus:  "When  the  court  has  no  juris- 
diction of  the  subject-matter,  either  party  to 
the  suit  may  avail  himself  of  the  objection 
at  any  stage  of  the  proceedings;  and,  when- 
ever the  court  takes  jurisdiction  of  the  sub- 
ject-matter. It  will,  of  its  own  motion,  or 
when  its  attention  is  called  to  the  fact,  re- 
fuse to  proceed  further,  and  dismiss  the 
case."  And  in  the  last  case  cited  it  is  held 
that  the  objection  upon  jurisdictional  grounds 
may  be  taken  on  appeal,  after  judgment,  by 
a  party  In  whose  favor  the  judgment  Is  ren- 
dered. And,  without  citing  further  author- 
ities, it  may  be  said  that  the  rule  is  well  set- 
tled that  an  objection  may  be  taken  for  the 
first  time  in  the  supreme  court  to  the  juris- 
diction of  the  court  In  which  the  action  was 
originally  Instituted,  and  if  such  objection  be 
good  the  appeal  will  be  dismissed.  Smith  v. 
Kaufman,  supra,  was  a  case  where  the  va- 
lidity of  a  deed  of  assignment  was  called  in- 
to question  in  the  probate  court  by  an  affi- 
davit of  garnishment.  It  was  sought  there- 
by to  compel  an  assignee  to  account  for  mon- 
eys received  by  him  In  the  administration 
of  his  trust.  It  was  alleged  that  the  party 
garnished  had  not  been  legally  appointed  as- 
signee, and  the  party  procuring  the  garnish- 
ment asked  that  the  assignment  be  declared 
null  and  void.  The  assignee  demurred  to  the 
jurisdiction  of  the  court  over  such  matter. 
The  demurrer  was  overruled.  This  court  re- 
versed the  decision  of  the  probate  court, 
and,  by  Justice  Scott,  said:  "With  respect  to 
the  -question  of  the  assignment  made  by  New- 
klrk  to  Smith,  and  the  legal  effect  and  va- 
lidity of  said  assignment,  from  aught  that  ap- 
pears in  the  record  and  transcript,  the  action 
taken  and  the  steps  pursued  in  perfecting 
the  assignment  of  property  appear  on  their 
face  to  be  perfectly  regular,  and  so  far  in 
conformity  with  the  requirements  of  the 
statute  as  to  make  it  a  legal  and  valid  as- 
signment, and  to  vest  the  district  court  of 
•K'  county  with  full  control  over  the  action 
of  the  assignee,  and  of  the  funds  which 
came  Into  bis  hands  as  such  assignee;  and 
we  do  not  think  that  the  probate  court  had 
any  power  or  authority  in  this  collateral  pro- 
ceeding to  take  cognizance  of,  or  exercise  ju- 
risdiction over,  the  subject  of  the  assignment, 
and  certainly,  under  the  allegations  of  the 
pleadings  of  the  plaintiffs,  and  in  the  light 
of  the  evidence  introduced,  the  court  had  no 
power  or  authority  to  declare  such  assign- 
ment nuU  and  void.    This  could  only  have 


been  done  by  direct  action  in  the  district 
court,  having  for  its  object  the  annulment  of 
the  assignment  itself;  and  so  long  as  no  di- 
rect steps  had  been  taken  in  the  proper  court, 
impeaching  the  validity  of  the  assignmefit, 
the  probate  court  had  no  power  to  order  a 
diversion  of  the  funds  in  the  hands  of  tbe 
assig9ee,  and  the  payment  of  one  creditor  to 
the  exclusion  of  others.  And  hence  the  court 
committed  error  in  entering  up  judgment 
against  the  assignee.  Smith,  and  requiring 
him  to  pay  the  money  Into  that  court" 

The  decision  here  quoted  from  seems  to 
have  been  fully  authorized  by  our  statute 
which  vests  the  district  court  of  the  terri- 
tory only  with  jurisdiction  in  cases  of  as- 
signments for  the  benefit  of  creditors.  A 
portion  of  section  16  of  chapter  5  of  our  stat- 
utes, entitled  "Assignments,"  reads  as  fol- 
lows: "After  the  lapse  of  six  months  from 
the  date  of  filing  his  bond,  the  assignee,  on 
motion  of  any  one  of  the  creditors,  with  ten 
■  days'  notice,  accompanied  by  an  affidavit  of 
the  creditor,  his  agent  or  attorney,  setting 
forth  his  claim  and  the  amount  thereof,  and 
that  no  account  has  been  filed  within  sis 
months,  may  be  ordered  by  the  court,  or  by 
the  judge  thereof,  at  any  place  in  his  ju- 
dicial district,  to  render  an  account  of  his 
proceedings,  within  a  given  time,  to  be  fixed 
by  the  court,  or  the  judge  thereof,  not  to  ex- 
ceed fifteen  days.  All  proceedings  under  this 
chapter  shall  be  subject  to  the  order  and  su- 
pervision of  the  Judge  of  the  district  court 
of  the  county  In  which  such  assignment 
was  made,  and  such  judge  may,  from  time 
to  time,  in  his  discretion,  ,on  the  petition  of 
one  or  more  of  his  creditors,  by  oivler,  cita- 
tion, attachment  or  otherwise,  require  any 
assignee  or  assignees  to  render  accounts  and 
file  reports  of  his  or  their  proceedings  and  of 
the  conditions  of  such  trust  estate,  and  may 
order  or  decree  distribution  thereof;  and  such 
Judge  may,  in  his  discretion,  for  cause 
shown,  remove  any  assignee  or  assignees  and 
appciint  another  or  others  Instead,  who  shall 
give  such  bond  as  the  Judge,  In  view  of  the 
conditions  and  value  of  the  estate,  may  di- 
rect, and  such  order  or  removal  and  appoint- 
ment shall  in  terms  transfer  to  such  new  as- 
signee or  assignees  all  the  trust  estate,  real, 
personal  and  mixed,  and  may  be  recorded  In 
the  deed  records  in  the  oflice  of  register  of 
deeds  of  any  county  wherein  any  real  estate 
affected  by  the  assignment  may  be  situated. 
And  such  Judge  may  by  order,  which  may  be 
enforced  as  upon  proceedings  for  contempt, 
compel  the  assignee  or  assignees  removed, 
to  deliver  all  property,  money,  choses  In  ac- 
tion, book-accounts  and  vouchers,  to  the  as- 
signee or  assignees  so  appointed,  and  to 
make,  execute  and  deliver  to  such  new  as- 
signee or  assignees  such  deeds,  assignments 
and  transfers  as  such  judge  may  deem  prop- 
er, and  to  render  a  full  account  and  report 
of  all  matters  connected  with  such  trust  es- 
tate. ♦  *  ♦"  And  further  in  the  same 
section  It  Is  provided  that  an  assignee  may 
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apply  to  a  judge  of  the  district  court  for  a 
discharge,  and  that  the  Judge  may  discharge 
him  If  he  finds  he  shall  be  entitled  thereto. 
The  langtuige  of  this  section  Is  such  as  to 
leave  no  doubt  of  the  Intention  of  the  leg- 
islature. It  is  the  purpose  of  the  law  to  make 
assignees  for  the  benefit  of  creditors  wholly 
dependent  upon  the  orders  of  the  Judge  of 
the  district  court,  and  the  trust  assumed  by 
an  assignee  can  only  be  properly  exercised 
when  done  in  accordance  with  such  orders. 
If,  then,  in  the  case  under  consideration,  the 
object  of  the  proceedings  In  attachment  was 
to  set  aside  entirely,  or  In  any  manner  to 
aftect  the  trust  accepted  under,  the  deed  of 
assignment,  the  probate  court  had  no  Juris- 
diction of  the  subject-matter.  By  his  Inter- 
plea,  Thomas  showed  that  at  the  time  the 
attachment  was  run  he  was,  by  virtue  of  the 
assignment,  duly  acknowledged,  the  assignee 
in  possession  of  the  property  attached;  that 
he  had  in  good  faith  accepted  the  trust,  and 
iinalified  under  the  law  as  assignee;  and,  fur- 
tlier,  tliat  the  judge  of  the  district  court  had 
approved  his  bond.  The  time  for  the  filing 
of  the  inventory  had  not  yet  expired,  but  he 
.iverred  in  his  Interplea  that  it  was  in  prepa- 
ration. The  validity  of  the  assignment  was 
attacked  by  the  answer  of  the  plaintiff  be- 
low to  this  Interplea  of  Thomas,  and  it  seem- 
ed to  be  the  theory  in  the  trial  of  the  case 
that,  if  the  assignment  was  not  fraudulent 
iind  set  aside,  the  attachment  of  the  plain- 
tiff would  not  avail  him.  As  we  view  the 
law,  the  probate  court  had  no  Jurisdiction 
to  declare  the  assignment  void  unless,  upon 
its  face,  the  Instrument  purporting  to  assign 
the  property  of  Schram  was  absolutely  void. 
The  judge  of  the  district  court  had  already 
acquired  complete  Jurisdiction  under  the  law 
of  assignments,  if  the  instrument  Itself  was 
not  a  void  instrument,  which  Is  the  claim 
made  by  the  appellants.  Section  5  of  chapter 
5,  supra,  states  what  .the  character  of  the  In- 
strument must  be  which  shall  assign  the 
property  of  one  person  to  another  for  the 
benefit  of  the  former's  creditors,  and  is  as 
follows:  "Sec.  5.  An  assignment  for  the 
benefit  of  creditors  must  be  In  writing,  sub- 
scribed by  the  assignor,  or  by  his  agent 
thereto  authorized  by  writing.  It  must  be 
acknowledged,  or  approved  and  certified,  In 
the  mode  prescribed  by  sections  10  and  11 
of  this  chapter."  The  legislature  attempted 
to  adopt  the  Dakota  assignment  law,  but 
through  the  error  of  the  compilers  of  the 
statute,  or  for  some  other  reason,  sections 
10  and  11  of  our  law  on  assignments  ^o  not 
in  any  manner  refer  to  the  acknowledgment 
of  a  deed  or  instrument  of  assignment,  but 
simply  to  the  recording  thereof,  and  the  filing 
of  an  inventory;  and  it  is  contended  by  ap- 
pellants that  the  acknowledgment  of  the  in- 
strument was  fatally  defective  because  nei- 
ther in  conformity  with  the  assignment  laws 
of  the  state  of  Dakota,  nor  of  the  laws  re- 
lating to  the  recording  of  deeds  In  this  ter- 
ritory.  However   that   may   be,— and   upon 


that  question  we  do  not  now  pass,— whether 
the  instrument  by  which  the  property  attach- 
ed was  properly  acknowledged  or  not,  it  is 
clear  that  the  same  is  not  void  upon  its  face. 
The  statute  requires  that  an  assignment  for 
the  benefit  of  creditors  must  be  in  writing, 
subscribed  by  the  assignor,  or  by  his  agent 
thereto  authorized  in  writing,  and  must  be 
acknowledged  or  approved  and  certiBed.  All 
of  these  requirements  have  been  fully  com- 
piled with,  unless  It  may  be  in  the  acknowl- 
edgment, and  In  that  there  was  an  evident 
attempt  at  compliance  with  the  law.  The  as- 
signment must  stand  until  it  is  Judicially 
found  that  In  the  acknowledgment  there  was 
some  error,  or  not  a  sufilclent  compliance 
with  the  law  which  would  make  the  assign- 
ment Illegal.  This  matter  could  only  be  de- 
termined in  a  direct  attack,  and  in  the  form 
created  by  law  for  the  purpose  of  trying  the 
question.  As  before  stated,  in  order  for  the 
attachment  to  succeed  It  was  necessary  for 
the  probate  court  to  hold  the  assignment 
void.  Inasmuch  as  the  instrument  assigning 
the  property  was  not  void  upon  its  face,  it 
is  not  subject  to  a  collateral  attack  In  this 
manner,  but  can  only  be  set  aside  ia  a  proper 
proceeding  In  the  district  court.  This  case 
comes  squarely  within  the  principle  laid 
down  in  Smith  v.  Kaufman,  supra,  and  the 
judgment  of  the  lower  court  must  be  af- 
firmed. 

BIERER,  3.  Justice  TARSNBT  and  I  con- 
cur In  affirming  the  judgment  in  this  case, 
but  believe  that  it  should  be  done  upon  the 
merits  of  the  case,  and  not  upon  the  ground 
of  want  of  jurisdiction  In  the  probate  court. 
In  our  judgment,  that  question  has  no  place 
In  this  cause,  and  we  do  not  assent  to  what 
is  said  on  that  subject 


(4  Okl.  6<8) 
DAKLINGTON-MILLER  LUMBER  CO.  v. 

HALL. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

Fkobate  Coubt  Sittino  xs  a  Justiob  of  the 
Fbacb—AppbaI/— Dismissal. 
A  party  appealing  from  a  judgment  of  a 
probate  court,  sitting  as  a  justice  of  the  peace, 
may  dismiss  such  appeal  at  any  time  l>efore  the 
commencement  of  the  trial  in  the  district  court, 
without  the  consent  of  the  other  party;  and 
upon  such  dismissal  the  judgment  of  the  pro- 
bate court  is  restored,  and  has  the  same  force 
and  effect  as  though  no  appeal  had  been  taken. 
It  Is  error  for  the  district  court  to  refuse  to 
permit  such  appeal  to  be  dismissed,  and  to  pro- 
ceed thereafter  with  the  trial  of  the  cause  up- 
on the  merits. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county. 

Action  by  the  Darlington-Miller  Lumber 
Company  against  A.  S.  Hall.  Judgment  in 
the  probate  court  for  plaintiff,  and  defendant 
appeals  to  the  district  court.  From  the  judg- 
ment therein,  defendant  appeals.    Reversed. 

H.  R.  Thurston,  for  appellant.  Keaton  & 
Cotteral,  for  appellee. 
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TARSNEY,  J.  Action  commenced  In  the 
probate  court  of  Logan  county  by  the  appel- 
lee to  recover  of  the  appellant  a  balance  of 
$6S.S8  on  account  for  lumber  sold  and  deliv- 
ered. Appellant  answered  in  said  cause  set- 
ting up  a  counterclaim,  asking  that  the  same 
be  set  off  against  the  claim  of  the  appellee, 
and  for  Judgment  over  for  $13.21.  Judgment 
In  the  probate  court  for  the  plaintiff  therein 
for  $1  and  costs.  Appealed  to  the  district 
court  of  Logan  county  by  the  defendant.  Mo- 
tion In  the  district  court,  filed  by  appellant 
herein,  to  dismiss  his  appeal  In  said  cause, 
which  motion  was  on  April  18,  1894,  sustain- 
ed, and  by  order  of  the  district  court  the  ap- 
peal was  dismissed.  Thereafter,  on  the  2d 
day  of  July,  1894,  appellee  herein  filed  his 
motion  to  vacate  the  order  dismissing  said  ap- 
peal, and  thereafter,  on  the  1st  day  of  Sep- 
tember, 1894,  said  motion  was  by  the  court 
considered  and  sustained,  to  which  ruling  of 
the  court  the  appellant  duly  excepted.  After- 
wards, on  the  23d  day  of  October,  1895,  the 
appellant  herein  filed  his  motion  to  dismiss 
said  appeal,  which  motion  was  on  the  same 
day  overruled.  On  said  day  the  cause  was 
tried  In  the  district  court  upon,  the  merits, 
the  appellant  herein  having  first,  by  leave  of 
the  court,  filed  therein  an  amended  answer 
setting  up  the  fact  that  subsequent  to  the  or- 
der of  said  court  dismissing  said  appeal,  and 
prior  to  the  order  of  th««  court  setting  aside 
said  order  of  dismissal,  appellant  had  paid  to 
the  clerk  of  said  court  the  amount  of  said  judg- 
ment, together  with  ail  costs  accrued  therein. 
And  the  said  court  rendered  judgment  In  said 
cause  in  favor  of  the  appellee  herein,  and 
against  the  appellant,  for  the  sum  of  $80.17, 
and  $8.07  attorney's  fees,  and  for  costs  of  suit 
The  appellant  duly  excepted,  and  has  brought 
the  case  to  this  court  by  appeaL 

The  only  error  complained  of  or  question 
raised  by  the  appellant  in  this  court  arises  out 
of  the  action  of  the  district  court.  In  reinstat- 
ing said  cause  after  sustaining  the  motion  to 
dismiss  the  appeal  therein.  Counsel  for  ap- 
pellant contends  that  the  appellant,  having 
taiten  the  appeal  from  the  judgment  of  the 
probate  court,  had  the  right  to  control  said 
appeal,  and  might  dismiss  the  same  without 
the  consent  of  the  other  party  to  such  ap- 
peal. We  think  this  contention  must  be  sus- 
tained. We  have  been  cited  to  but  one  au- 
thority by  counsel  for  either  party  in  this 
cause  which  bears  upon  the  issue  presented, 
namely,  the  case  of  Railroad  Co.  v.  Hammond, 
25  Kan.  208,  which  Is  directly  in  point.  In 
that  case  Mr.  Justice  Brewer  says:  "Without 
noticing  any  further  matters  in  the  record, 
we  are  clearly  of  opinion  that  the  court  erred 
In  overruling  this  motion.  [A  motion  by  ap- 
pellant to  dismiss  bis  appeal,  taken  from  the 
judgment  of  a  justice  of  the  peace.]  A  party 
who  takes  an  appeal  can  withdraw  it  at  any 
time  before  the  commencement  of  the  trial, 
and  probably  at  any  time  before  final  submis- 
sion of  the  case.  Generally,  it  is  true.  In  le- 
£al  proceedings,  that  a  moving  party  may 


abandon  his  proceedings  at  any  time  before 
the  final  submission.  An  appeal  is  simply 
the  proceeding  of  one  party,  the  appellant. 
It  Is  as  much  under  his  control  as  the  prose- 
cution of  an  original  action  is  under  the  con- 
trol of  the  plaintiff."  And  in  that  case  the 
court  held  that  it  was  error  on  the  part  of  the 
district  court  to  refuse  to  permit  the  appel- 
lant to  dismiss  his  appeal.  In  Bacon  v.  Law- 
rence, 26  111.  53,  it  was  held  that  an  appellant 
in  a  case  appealed  from  a  justice  court  to  the 
circuit  court  had  an  undoubted  right  to  dis- 
miss his  appeaL  The  court  says:  "If  tbe  ap- 
pellee is  not  satisfied  with  the  judgment  of 
the  justice  of  the  peace,  he  should  himself 
have  taken  an  appeal.  By  not  doing  so  he 
acquiesced  In  that  judgment,  and  must  now  b« 
content  with  It  Taking  an  appeal  by  one 
party  does  not  deprive  the  other  of  the  right 
to  do  the  same  thing."  In  The  Delta  v. 
Walker,  24  111.  236,  Mr.  Justice  Breese  says: 
"Upon  the  romaining  point,  that  the  court  re- 
fused to  allow  the  appellant  to  dismiss  his  ap- 
peal, we  have  this  to  say:  that  as  a  general 
rule  a  party  can  ^iso^^s  his  appeal,  but  the 
motion  must  be  made  at  a  proper  time.  In 
this  case  the  parties  had  proceeded  to  trial 
before  the  court  and  a  full  investigation  waa 
had,  and  the  court  bad  found  Its  verdict 
Subsequently  the  defendant  entered  his  mo- 
tion for  a  new  trial,  which  was  overruled,  at 
which  stage  the  appellant  moved  to  dismiss 
his  appeaL  We  think  some  discretionary 
power  in  such  a  case  should  vest  in  a  court  to 
allow  or  disallovi  such  a  motion  at  such  a 
stage  of  the  proceedings."  And  in  Latham's 
and  Deming's  Appeals,  9  Wall.  145,  the  sylla- 
bus of  the  case  Is,  "An  appellant  has  a  right 
to  have  his  appeal  dismissed,  notwithstanding 
the  opposition  of  the  other  side."  Counsel  for 
appellee  has  cited  us  to  a  number  of  cases  de- 
cided by  the  supreme  court  of  Missouri,  to  the 
effect  that  when  an  appeal  is  taken  from  the 
Judgment  of  a  Justice  the  perfecting  of  the 
appeal  divests  the  Judgment  of  its  legal  ef-, 
feet;  that  the  appellate  court  becomes  pos- 
sessed of  the  cause,  and  must  enter  a  judg- 
ment of  Its  own,  disregarding  the  evidence 
before  the  Justice,  and  tbe  rulings  of  the  jus- 
tice. The  statutes  of  Missouri  upon  which 
these  decisions  are  based  is  entirely  dissimilar 
to  that  imder  which  the  appeal  was  taken 
from  the  probate  court  In  the  case  at  bar;  the 
statute  of  Missouri  providing  that  whero  the 
appeal  Is  dismissed  tt-e  judgment  of  the  jus- 
tice shall  be  affirmed  by  the  circuit  court  and 
thereupoi;  such  Judgment  becomes  a  judg- 
ment of  the  circuit  court,  and  Is  enforced 
therein.  We  are  clearly  of  the  opinion  that 
the  district  court  erred  in  sustaining  the  mo- 
tion of  the  appellee  to  leinstate  said  cause 
after  the  appeal  had  been  dismissed,  and  in 
refusing  to  sustain  the  second  motion  of  ap- 
pellant for  leave  to  dismiss  his  appeaL  and  in 
proceeding  thereafter  with  the  trial  of  said 
cause,  and  rendering  a  judgment  therein.  For 
the  reasons  stated  the  judgment  of  the  district 
court  will  be  reversed,  with  Instructions  to 
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the  court  below  to  sustain  the  motion  of  ap- 
pellant, and  dismiss  the  appeal  from  the 
judgment  of  the  probate  court  All  concur 
in  the  Judgment. 


(t  Okl.   63S) 

PITTMAN  T.  CITY  OF  EL  RENO. 

(Supreme  C!ourt  of  Oklahoma.     Sept.  4,  1896.) 

Defective  Sidewalk— Contkibptorv  Neoligexcb 

— demuitker  to  evidence. 

1.  If  a  permn  knowg  there  is  a  dangerous 
pinre  in  a  sidewalk,  and  he  attempts  to  use  the 
walk,  and,  in  couscquonce  of  the  darkness  of 
the  night,  or  by  reason  of  weakened  eyesight,  he 
is  nnable  to  accurately  determine  th^  exact  lo- 
cation of  the  point  of  daniicer,  he  has  no  reason 
to  complain  of  any  injury  he  may  sustain  by 
reason  of  the  fact  that  he  was  unable  to  cross 
thi'  (lancerous  place  in  safety. 

2.  T'ndcr  the  Code  of  1890,  In  an  action 
broiieht,  founded  on  a  claim  of  damages,  by 
reason  of  injury  received  on  account  of  a  defect 
in  tlie  sidewallc,  where,  at  the  conclnsion  of  the 
testiindiiy  for  the  plaintiff,  the  defendant  tender- 
ed a  demurrer,  and  where,  under  the  facts  as 
established  by  plaintiff's  evidence,  it  clearly  ap- 
peared tliat  tlie  plaintiff  was  guilty  of  contrib- 
utory nosligonce,  held,  that  it  was  the  duty  of 
the  judge  of  the  trial  court  to  say,  as  a  mat- 
ter of  law,  whether  or  not,  under  the  conceded 
facts,  the  plaintiff  was  guilty  of  contributory 
iicsligence:  and  further  held  that,  where  sucli 
facts  showetl  contributory  negligence,  it  was 
the  duty  of  the  trial  judge  to  sustain  the  de- 
murrer. 

Scott,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Defendant  In  error  filed  Its  petition  for  a  re- 
hearing, and  the  same  was  granted  at  the 
.rune  sitting  of  this  term.  The  material  facts 
are  stated  In  the  former  opinion  (37  Pac.  831) 
and  In  this  opinion.    Former  opinion  reversed. 

Forrest  &  Gunn,  B.  E.  Blake,  and  W.  H. 
Criley,  for  plaintiff  In  error.  D.  W.  Talbot 
.Tohn  I.  Dille,  and  John  Scbmook,  Jr.,  for  de- 
fendant In  error. 


DALE,  C.  J.  Upon  petition  for  rehearing 
the  proposition  Is  forcibly  presented  that  this 
court,  in  Its  former  opinion,  failed  to  reacB  a 
correct  conclusion  upon  the  primary  question 
involved  in  this  case.  This  case  arose  under 
the  Code  of  1890.  At  the  conclusion  of  the 
pinlntiff's  testimony  the  defendant  filed  a  de- 
murrer, and  tendered  all  the  evidence.  The 
trial  court  sustained  such  demurrer,  and  the 
sole  question  before  us  Is  the  ruling  upon  the 
demurrer.  The  facts  as  set  forth  In  the 
former  opinion  are  correct  and,  summarized, 
may  be  stated  as  follows:  The  philntlft  In 
error  resided  In  the  city  of  El  Keno,  and  at 
the  time  of  the  accident  was  74  years  old. 
Six  months  prior  to  the  date  when  he  received 
the  injury,  he  was  walking  by  the  place  where 
he  was  Injured,  saw  the  dangerous  character 
of  the  walk,  and  called  attention  to  such  dan- 
ger, and  pointed  it  out  to  his  companion  as  a 
place  where  a  man  was  likely  to  step  into  and 
kill  himself.  He  saw  the  defect  almost  ev- 
ery day  from  the  time  he  first  noticed  It  until 
he  was  afterwards  Injured.  It  was  dark  at 
the  time  of  the  accident.     His  eyesight  was 


dim.  The  dangerous  place  extended  across 
the  full  width  of  the  sidewalk.  At  the  time 
of  the  accident  he  had  in  mind  the  defective 
place  In  the  walk,  Its  exact  location,  and  its 
dangerous  condition,  and  was  watching  for 
such  defective  place  at  the  time  the  Injury 
was  received.  The  defect  in  the  sidewalk 
consisted  In  an  offset  in  the  walk  of  about  10 
Inches,  and  a  space  of  8  or  10  inches,  at  the 
place  where  the  lower  abutted  on  the  upper 
walk,  was  opeti,— not  covered  by  a  board.  To 
use  the  language  of  the  plaintiff  will  best  show 
the  condition  of  the -sidewalk  and  the  exact 
manner  in  which  the  Injury  occurred:  "There 
was  an  offset  in  the  sidewalk  there  of  prob- 
ably some  ten  Inches,  and  down  here,  at  the 
lower  part,  there  was  about  eight  Inches  with- 
out a  board.  I  caught  the  low  board  with  my 
toe,  and,  missing  the  high  board,  it  being  a 
dark  night,  and  me  watching  for  it.  It  being 
after  night,  and  the  light  shining  through  the 
doors  and  windows,  I  could  not  see  it,  know- 
ing that  the  phice  was  there,  and  stepping 
clear  over  It  I  caught  the  low  part  with 
my  toe,  which  thfowed  the  whole  of  my  body 
back  on  the  calf  of  my  leg,  and  which  crushed 
the  calf  of  my  leg."  And  in  another  place  he 
says:  "The  light  shining  out  of  the  door's  and 
windows  there,  making  the  streets  dark  in 
some  places  and  In  other  places  making  It 
light,  and  I  was  looking  for  that  place  there, 
as  I  knew  where  It  was,  but  happened  to  miss 
It,  and  I  stepped  clear  over  It."  Further  on 
In  his  testimony,  after  stating  when  and  under 
what  circumstances  he  first  obtained  a  knowl- 
edge of  the  condition  of  the  dangerous  charac- 
ter of  the  sidewalk,  the  following  questions 
and  answers  were  asked  and  given:  "Q.  When 
did  you  next  see  that  place?  A.  I  moved  to 
the  town  on  the  20th  or  21st  of  March,  1892. 
Q.  When  did  you  next  see  this  hole?  A.  Ev- 
ery day.  Q.  You  passed  along  there  every, 
day?  A.  Yes,  sir;  I  passed  there  every  day. 
I  cannot  say  I  passed  It  every  day,  but  prac- 
tically every  day.  Q.  You  always  noticed  It 
as  you  went  along?  A.  Yes,  sir.  Q.  You 
knew,  all  of  this  time,  the  condition  of  the 
sidewalk?  A.  Certainly,  and  I  was  watching 
for  it  the  very  night  I  got  hurt" 

The  extracts  here  set  forth  will  convey  a 
clear  understanding  of  the  question  brought 
before  the  trial  court  raised  on  the  demurrer: 
As  a  proposition  of  law,  was  the  plaintiff 
guilty  of  such  contiibutory  negligence  as  to 
prevent  his  recovery?  Upon  the  demurrer 
being  Interposed,  It  then  devolved  upon  the 
court  to  announce  the  law  as  applicable  to 
all  the  facts  established,  or  reasonably  in- 
ferable from  the  facts  proved.  Negligence 
Is  a  mixed  question  of  law  and  fact.  When 
the  evidence  Is  conflicting,  the  question  of 
fact  should  be  submitted  to  the  jury;  but 
where  there  is  no  dispute  as  to  the  fact.  It  is 
then  a  question  of  law  for  the  court.  City  of 
Indianapolis  v.  Cook,  99  Ind.  14;  Town  of 
Gosport  v.  Evans,  112  Ind.  133,  13  N.  B.  236. 
The  court  was  therefore  bound  to  determine, 
as  a  matter  of  law,  raised  by  the  demurrer. 
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wbether  or  not  the  plaintiff  per  ee  was 
guilty  of  contributory  negligence.  Tbe  law 
of  negligence,  It  may  be  safely  stated,  Is  a 
proposition  which  gives  ths  court  more  trou- 
ble In  accurately  defining  than  does  any  other 
question  In  the  realm  of  the  law.  In  almost 
every  case  where  damages  are  sought  from 
a  municipality,  or  other  corporation,  for  per- 
sonal Injuries  received,  the  defense  Is  con- 
tributory negligence.  In  general.  It  may  be 
stated  that  the  term  "contnibutory  negli- 
gence" Is  well  understood,  but  In  the  applica- 
tion of  the  law  to  a  given  state  of  facts  great 
difficulty  Is  e.<cpcrienced.  In  almost  all  cases 
we  find  the  facts  and  the  law  so  closely  In- 
termingled that  it  frequently  becomes  very 
hard  to  determine  when  the  questions  in- 
volved are  matters  of  fact  for  a  jury  or  ques- 
tions of  law  for  tbe  court.  And  perhaps  It 
is  well  to  say  that,  while  general  principles 
may  be  applied  from  which  legal  conclusions 
may  be  drawn,  yet  each  case  Involving  the 
question  of  contributory  negligence  must  be 
determined  in  the  light  of  the  facta  and  cir- 
cumstances surrounding  that  particular  case. 
The  authorities  are  very  numerous,  and  so 
much  at  variance  that  it  would  be  unprofit- 
able to  attempt  to  classify  or  review  them. 
But,  inasmuch  as  the  Code  of  1880  came 
from  Indiana,  and  our  climatic  and  other 
conditions  are  somewhat  similar,  we  have 
given  the  law,  as  announced  by  the  supreme 
court  of  that  state,  great  weight.  Very  many 
cases  have  been  decided  in  that  state  where- 
in the  law  of  contributory  negligence  was 
involved.  The  first  case  which  we  note  is 
President,  etc.,  v.  Dusoncatt,  2  Ind.  586, 
wherein  the  court  lays  down  the  following 
rule:  "If  a  poison  linows  there  is  an  obstruc- 
tion in  a  stre(>t,  and  he  attempts  to  pass  the 
place,  when,  in  consequence  of  the  darkness 
of  the  uight,  or  the  rise  of  water  over  the 
street,  he  cannot  see  the  obstruction,  he  has 
no  reason  to  complain  of  the  Injury  he  may 
rot-eive  on  that  occasion.  He  takes  the  risk 
In  such  case  upon  himself," — citing  Farnum 
V.  Town  of  Co-icord,  2  N.  H.  392.  In  Bruker 
V.  Town  of  Covington,  69  Ind.  33,  the  rule  is 
further  discussed  uix>n  instructions  given  to 
the  jury  by  the  trial  court,  which  instruc- 
tions read  as  follows:  "(1)  If  the  plaintiff 
knew  the  opening  In  the  cellar  way  was  in 
the  sidewalk,  and  he  attempted  to  pass  the 
pince  where  it  was,  when,  in  consequence  of 
the  darkness  of  tbe  night,  he  could  not  sec 
it,  he  has  no  legal  reason  to  complain  of  the 
Injury  he  received  on  account  of  the  fact 
that  the  opening  or  cellar  way  was  there.  In 
such  case  he  must  be  treated  as  having  taken 
the  risk  upon  himself,  and  this,  too,  allhough 
at  tlie  time  the  fact  of  the  existence  of  the 
opening  was  not  present  to  the  plaintiff's 
mind.  (2)  If  the  cellar  way  was  an  open 
one.  and  the  plaintiff  knew  Its  location,  and 
that  it  was  an  open  one  In  the  sidewalk,  he 
must  be  held  to  know  that  there  was  danger 
of  falling  in  it  when  passing  the  place  on  a 
dark  night,  and  he  cannot  recover  if,  with 


knowledge  of  the  existence  of  tbe  oi)enlng 
described  in  the  complaint,  be  attempted  to 
pass  It  on  a  dark  night,  and  In  such  attempt 
was  injured  by  falling  Into  It."  The  court 
approved  the  instructions  as  given,  and  stat- 
ed that  It  was  unquestionably  the  law,  and 
cite  the  language  above  quoted  In  President, 
etc.,  T.  Dusoncatt,  supra,  and  say:  "That 
case  has  been  approved  in  principle  and  fol- 
lowed by  this  court  In  numerous  cases,  and 
the  rule  recognized  by  It  as  to  contributor}' 
negligence  may  be  regarded  as  the  settled 
law  of  this  state."  And  the  opinion  con- 
cludes as  follows:  "To  sustain  the  defense 
in  this  case.  It  was  sufilclent  to  show  that 
the  plaintiff  had  knowledge  of  the  obstruc- 
tion. Having  such  knowledge.  It  was  for  the 
plaintiff  to  judge  for  himself  as  to  the  dan- 
gerous character  of  the  obstruction,  and  take 
the  risk  accordingly,  if  he  runs  upon  It" 
A  large  number  of  cases  are  cited  In  support 
of  the  doctrine  announced  In  the  decision. 
In  Railway  Co.  v.  Brannagan,  75  Ind.  490. 
with  reference  to  this  subject,  this  language 
Is  used:  "It  Is  tbe  duty  of  the  plaintiff  to 
prove,  and  the  right  of  tbe  defendant,  who 
Is  charged  with  negligence  causing  an  injury, 
that  he  should  prove,  by  satisfactory  evi- 
dence, that  he  did  not  contribute  to  the  in- 
jury by  any  negligence  on  his  part.  This 
proof,  in  some  form,  constitutes  a  part  of 
the  plaintlfTs  case,"— and  concludes  by  say- 
ing: "It  Is  unnecessary,  however,  to  multi- 
ply citations,  for  the  rule  has  been  long  and 
firmly  settled  In  this  state  that  the  evidence 
must  show  that  the  plaintiff,  in  actions  to 
recover  for  an  Injury  resulting  from  negli- 
gence of  another,  was  himself  free  from 
contributory  negligence."  In  City  of  Indian- 
apolis V.  Cook,  99  Ind.  10,  we  have  a  case 
very  similar  to  the  one  under  considera- 
tion. The  facts,  as  found  by  the  court,  are 
as  follows:  "In  the  sidewalk  in  front  of  tl»e 
premises  of  Reich  wein,  on  Market  street,  in 
the  city  of  Indianapolis,  there  wns  a  water 
box,  sl.'c  by  seven  and  one-half  Inches  In 
size,  and  extending  one  and  a  quarter  inches 
above  the  level  of  the  sidewalk.  The  ap- 
pellee stumbled  and  fell  over  said  water  box 
on  the  night  of  December  30,  1881.  receiving 
the  Injuries  complained  of  in  tlie  present  ac- 
tion. At  the  time  of  the  accident  It  was 
dark,  and  raining,  and  difficult  for  the  ap- 
pellee to  see  the  water  box.  She  was  at 
that  time  well  acquainted  with  the  condition 
and  situation  of  the  water  box,  having  for 
about  sixty  days  prior  thereto  passed  over 
the  part  of  the  sidewalk  where  It  was  looatel 
as  often  as  two  or  three  times  each  day." 
And  upon  such  a  state  of  facts  the  court  con- 
cludes: "From  the  nature  of  the  obstruction 
In  question,  with  tbe  appellee's  knowledge  of 
its  condition  and  situation,  it  Is  manifest  that, 
with  ordinary  care,  she  might  have  passed 
it,  either  to  the  right  or  to  tbe  left,  or  stepped 
over  it,  with  safety.  It  seems  that  it  was 
not  so  dark  but  that  she  could  see  the  water 
box;  but,  if  the  darkness  had  been  ever  so 
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great,  care  In  providing  a  light,  or  In  walk- 
ing, would  hare  avoided  stumbling  and  fall- 
ing over  the  alleged  obstruction.  We  think 
that  this  was  a  case  where  knowledge,  such 
as 'was  possessed  by  appellee,  of  the  existence 
of  the  defect  or  obstruction  in  the  sidew^ilk, 
which  caused  the  injui7,  was  conclusive  of 
contributory  negligence."  Voluminous  cita- 
tions are  given  by  the  court  in  support  of  the 
position  taken  in  that  case.  In  Town  of 
Gosport  V.  Evans.  112  Ind.  133,  13  N.  B.  256, 
the  question  of  what  in  law  constitutes  con- 
tiibutory  negligence  Is  discussed,  and  this 
statement  of  Lord  EUenborough  in  Butter- 
field  V.  Forrester,  11  Bast,  60,  is  quoted  with 
approval:  "A  party  is  not  to  cast  himself 
upon  an  obstruction  which  has  been  made 
by  the  fault  of  anotlier,  and  avail  himself  of 
it,  if  he  do  not  himself  use  common  and 
ordinary  caution  to  be  In  the  right  Two 
tilings  must  concur  to  support  this  action: 
an  obstruction  in  the  road  by  the  fault  of  the 
defendant,  and  no  want  of  ordinary  care  t6 
avoid  It  on  the  part  of  the  plaintiff."  In  dis- 
cussing the  rule  as  above  quoted,  the  court 
says:  "This  rule,  stated  In  different  lan- 
guage, has  been  consistently  and  uniformly 
declared  and  adhered  to  by  appellate  courts 
in  every  common-law  Jurisdiction;"  citing 
Beach,  Contrib.  Neg.  §§  7,  77,  and  a  number  of 
cases.  Following  this,  in  the  same  opinion, 
the  court  further  says:  "One  who  knows  of 
the  dangerous  obstruction  In  the  street  or 
sidewalk,  and  yet  attempts  to  pass  It,  when, 
on  account  of  darkness  or  other  hindering 
causes,  he  cannot  see  so  as  to  avoid  It,  takes 
the  risk  upon  himself.  For  a  much  greater 
reason  docs  he  take  the  risk  upon  himself  if, 
seeing  an  obstruction,  and  knowing  its  dan- 
gerous character,  he  deliberately  goes  Into  or 
ui)on  it,  when  he  was  under  no  compulsion 
to  go,  or  might  have  avoided  by  going 
ai'ound."  Numerous  other  cases  will  be 
found  in  Indiana  which  support  this  doctrine 
announced  in  the  quotations  above  set  out 
from  the  supreme  court  of  that  state.  In 
Ilorton  V.  Inhabitants  of  Ipswich,  12  Oush. 
488,  the  rule  Is  announced  as  follows:  "The 
real  point  is,  not  whether  the  plaintiff  was 
chargeable  with  any  negligence  In  making 
bis  way  over  the  road,  after  he  had  entered 
upon  it;  but  whether  he  knew,  or  had  reason 
to  believe,  that  the  road  was  dangerous  when 
he  entered  on  It,  or  before  he  reached  any 
dangei-ous  place.  If  so,  he  could  not,  in  the 
exercise  of  ordinary  prudence,  proceed,  and 
take  his  chance,  and,  if  he  should  actually 
sustain  damage,  look  to  the  town  for  indem- 
nity." In  City  of  Erie  v.  Magili,  101  Pa.  St. 
•lie,  we  find  the  same  doctrine  adhered  to. 
To  the  same  effect  are  Parkhill  v.  Town  of 
Brighton,  CI  Iowa,  103,  15  N.  W.  &53;  Corlett 
V.  City  of  licavenworth,  27  Kan.  673;  Schaef- 
ler  V.  City  of  Sandusky,  33  Ohio  St.  24C;  Dur- 
i-.in  V.  City  of  Troy,  61  Barb.  437;  City  of  Oen- 
traiia  v.  Krouso,  64  111.  19.  Many  other  deci- 
sions from  different  states  may  be  found 
holding  to  the  same  rule,  and  that  this  Is 
v.46i'.no.6— 32 


the  general  doctrine  throughout  this  country 
will  not  be  seriously  questioued.  There  are 
numerous  cases,  however,— and  we  do  not  In- 
tend to  question  their  soundness,— which  hold 
that,  because  one  has  knowledge  of  a  dan- 
gerous place  in  a  sidewalk  or  highway,  he  i» 
not  bound  to  forego  travel  npoa  such  side- 
walk or  highway.  The  doctrine  to  be  de- 
duced from  such  decisions  is  well  statSd  la 
Bueschlng  v.  Gaslight  Co.,  12  Cent.  Law  J. 
273,  by  the  supreme  court  of  Missouri,  as 
follows:  "No  person  Is  required  to  abandon- 
a  convenient  or  accustomed  route  of  travel  in 
a  city,  because  of  dangerous  excavations 
near  the  highway,  unless  the  use  of  the  way 
under  such  circumstances  would  be  inconsist- 
ent with  the  exercise  of  reasonable  and  ordi- 
nary care;"  citing  Smith  v.  City  of  St.  Joseph, 
45  Mo.  449,  and  other  cases.  This  language 
Is  quoted  with  approval  In  Wilson  v.  Koad 
Co.,  83  Ind.  326.  The  following  from  2 
Thomp.  Neg.  p.  1203,  §  52,  would  appear  to 
embody  the  essence  of  the  doctrine  contended 
for  by  appellant:  "Knowledge  of  a  defect 
existing  In  the  highway  is  not,  in  general, 
conclusive  evidence  of  negligence  in  attempt- 
ing to  pass  it.  One  injured  upon  a  street  he 
knew  to  be  dangerous,  need  not  show  that 
he  exercised  extraordinary  care  wliile  upon 
such  street.  A  fortiori,  he  Is  not  obliged  to- 
keep  off  from  such  street  altogetlier.  Oue 
may  proceed  If  it  Is  consistent  with  reason- 
able care  to  do  so;  and  this  is  generally  a 
question  for  the  Jury,  depending  upon  the 
nature  of  the  obstruction,  or  the  Insufficien- 
cy of  the  highway,  and  all  the  surrounding 
circumstances." 

We  will  not  enter  into  a  discussion  of  the 
doctrine  of  comparative  negligence,  as  such 
doctrine  has,  exc^t  in  one  or  two  Jurl.sdic- 
tions,  been  completely  set  aside.  It  has  been 
well  said  that  the  law  "has  no  scales  to  de- 
termine in  such  cases  whose  wrongdoing 
weighed  most  in  the  compound  that  occa- 
sioned the  mischief."  But  we  find  many  of 
the  cases  which  ai'e  cited  in  support  of  the 
right  of  a  person  to  travel  over  a  dangerous 
highway  with  knowledge  of  such  danger,  and, 
if  injury  results,  obtaining  damages  therefor, 
to  approach  very  closely  the  uncertain  and  ir- 
responsible law  of  comparative  negligence.  In 
fact,  It  Is  almost  impossible,  in  many  of  the 
cases,  to  define  the  exact  place  where  the  doc- 
trine of  contributory  negligence  leaves  off  and 
comparative  negligence  begins.  The  distinc- 
tions are  sometimes  drawn  so  fine  that  they 
lose  much  of  their  force.  Under  the  Indiana 
Code,  in  order  for  the  plaintiff  to  have  staled  a 
good  cause  of  action  against  the  defendant,  it 
was  necessary  that  the  complaint  must  show 
by  direct  averments,  or  by  the  facts  state<l^ 
that  the  plaintiff  was  without  fault,  and  not 
guilty  of  contributory  negligence.  Wilson  v. 
Road  Co.,  supra.  This  being  true,  It  follows. 
In  order  to  make  a  prima  facie  case,  it  was  in- 
cumbent upon  the  appellant  not  only  to  show 
the  injury,  and  that  it  was  caused  by  the  neg- 
ligence of  the  city,  but  It  also  devolved  upon 
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him  to  prove  that  he  did  not  In  any  manner 
contribute  by  Ms  own  negligence  to  the  In- 
Jury  received.  In  this  regard  tlie  rule  under 
the  Code  of  1800  was  not  the  same  as  estalj- 
llshed  In  many  of  the  states.  As  grouped  by 
'Xhomp.  Trials,  1 1C79,  It  is  found  that  the  rule 
that  the  burden  of  proof  is  upon  the  plaintiff 
to  establish  the  absence  of  contributory  negli- 
gence before  he  has  established  his  case  has 
been  adopted  in  Massachusetts,  Maine,  Iowa, 
Illinois,  Gonnecticiit,  Mississippi,  Michigan,  and 
Indiana.  The  states  holding  to  the  view  that 
contributory  negligence  is  a  matter  of  defense 
are  Pennsylvania,  Missouri,  Wisconsin,  Ken- 
tuclty,  Maryland,  Kansas,  Alabama,  Minneso- 
ta, New  Jersey,  California.  In  the  other 
states  tlie  rule  does  not  appear  to  have  been 
well  settled.  In  examining  the  authorities  up- 
on the  question  raised  on  the  demurrer,  it  is 
well  to  keep  in  mind  this  rule  as  above 
announced.  In  states  where  the  burden  of 
proving  contributory  negligence  is  upon  the 
defendant,  such  question  not  being  necessarily 
involved  in  the  plaintiff's  case,  it  followed  that 
a  demurrer  to  plaintiff's  evidence  could  not 
ordinarily  be  sustained.  But  where  the  con- 
trary rule  prevails,  and  the  plaintiff  has  the 
burden  of  proving  in  his  case  in  chief  the  ib- 
sonce  of  contributory  negligence,  then,  upon 
denmrier,  the  court  is  Iwund  to  say  whether 
or  not,  upon  the  state  of  facts  estal)llshed  by 
the  plaintiff,  he  has  made  a  prima  facie  case. 
And  the  extent  to  which  plaintiff  is  required 
to  go  in  making  his  case  has  an  important 
l)earing  in  many  of  the  decisions  where  the 
question  of  sustaining  or  overruling  a  demur- 
rer Is  Involved;  but  even  in  tiwse  states  where 
it  is  held  that  the  burden  is  upon  the  defend- 
ant, and  where  it  is  not  incumbent  on  the  plain- 
tifG  in  Uie  first  instance  to  show  that  he  was 
free  from  negligence  or  In  the  exercise  of  or- 
dinary care  at  the  time  of  receiving  the  injury 
complained  of,  it  is  said:  "If,  however,  it 
appears,  without  any  conflict  of  evidence, 
from  the  plaintiff's  own  case,  or  from  the 
cross-examination  of  his  witnesses,  that  he 
was  guilty  of  negligence  approximately  con- 
tributing to  produce  the  taijury,  it  would  be 
the  dutj-  of  the  court  to  take  the  case  from  the 
Jury  by  declaring,  as  a  matter  of  law,  that  the 
plaintiff  cannot  recover."  Buesching  v.  Gas- 
light Co.,  73  Mo.  219;  Milbum  v.  Railroad  Co., 
80  Mo.  104.  And  in  Butterfleld  v.  Forrester, 
8UI)ra,  it  was  stated:  "But  there  are  many 
cases  where  the  facts  are  undoubted  and  un- 
equivocal, and  where  the  Inference  of  care- 
lessness arising  thereupon  is  one  which  all 
fair-minded  persons  would  draw.  In  all  such 
cases  the  court  may  decide  it  as  a  question  of 
law." 

From  those  premises  we  deduce  the  fallow- 
ing propositions: 

First.  In  the  case  under  consideration  It 
was  tlie  duty  of  the  plaintiff  to  establish  in 
Ills  case  in  chief  the  fact  that  he  was  not 
guilty  of  contributing  in  any  manner  to  the  in- 
Jury  received. 

Second.  When  the  demurrer  was  presented, 


it  was  the  duty  of  the  trial  Judge  to  say,  as  a 
matter  of  law,  whether  or  not  the  plaintiff  did 
so  contribute  to  the  injury. 

Third.  The  court  should,  in  passing  upon 
this  question,  concede  all  facts  established,  or 
reasonably  Inferable  from  the  evidence,  as  be- 
ing coucluBlvdy  proved  in  favor  of  the  pUiin- 
tlB. 

Giving  to  the  established  facts  the  view  most 
favorable  to  plaintiff,  what  do  we  And?  He 
was  an  old  man,  with  dim  eyesight.  Ue  bad 
a  thorough  knowledge  of  a  place  in  the  side- 
walk which  he  states  was  so  bad  that  it  was 
likely  to  cause  the  death  of  a  person  who 
miglit  inadvertently  step  into  It.  He  knew 
that  such  danger  extended  tlie  full  width  of 
the  walk,  and  that  he  could  not  pass  along 
such  walk  without  encountering  it.  WiththLs 
knowledge  in  mind,  he  started,  after  darfe, 
w^ithout  providing  himself  with  any  means  of 
accmately  ascertaining  the  exact  time  when 
he  would  reach  the  dangerous  place,  to  walk 
along  the  street  where  that  identical  danger 
iwint  obstructed  his  path.  The  only  light 
was  what  might  flash  through  the  store  win- 
dows, and  this  was  uncertain.  He  was  look- 
ing for  the  danger,  expected  to  meet  it,  and, 
by  reason  of  insufl[lclent  light,  happened  to 
miss  it  a  little,  and  received  the  injury.  Did 
he  act  In  this  matter  as  an  ordinarily  prudent 
man  would  under  such  circumstances?  Would 
a  prudent  man,  at  Iiis  age,  and  with  his  con- 
dition of  eyesight,  have  hazarded  bis  life  so 
recklessly?  Surely  no  sane  man  In  the  exer- 
cise of  ordinary  prudence  would  have  attempt- 
ed to  cross  over  a  place  which  he  thought 
dangerous  to  life-and  limb  without  taking  more 
precautions  than  did  the  plaintiff;  and  the 
law  does  not  absolve  a  person  under  these  cir- 
cumstances, who  only  exercises  ordinary  pru- 
dence. It  demands  at  his  hands  something 
more  than  this.  When  a  person  travels  along 
a  highway  which  he  knows  to  be  dangeroas. 
the  law  Is  notsatlsfled  unless  he  uses  care  com- 
mensurate with  the  danger  about  to  be  encoun- 
tered. The  law  does  not  require  too  much 
when  it  asks  an  old  man,  with  weakened  eye- 
sight, al>out  to  travel  upon  the  highway  which 
he  thinks  is  dangerous  to  life  and  limb,  to  pro- 
vide himself  with  a  lantern  to  guide  his  foot- 
steps; and  in  doing  this  it  simply  compels  a 
person  to  use  reasonable  means  to  protect  him- 
self. Had  the  plaintiff  below  so  provided 
himself,  in  all  prol>ability  the  injury  would  not 
have  happened,  but  in  case  of  injury  he  would 
then  liave  been  In  a  positlcm  to  have  claimed 
tliat  he  was  injured  while  In  the  exercise  of 
care  commensurate  with  the  danger  to  which 
he  exposed  himself.  As  applied 'to  the  case 
under  consideration,  the  language  used  in  the 
case  of  President,  etc.,  v.  Dusoncatt,  supra,  is 
clearly  applicable:  "If  a  person  knows  there 
is  an  obstruction  In  a  street,  and  be  attempttr 
to  pass  the  place,  when,  in  consequence  of  the 
darkness  of  the  night,  or  other  hindering  caux- 
es,  he  cannot  see  the  obstruction  and  runs 
upon  it,  he  has  no  reason  to  complain  of  the 
injury  he  may  sustain.     In  such  a  case  be 
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takes  the  risk  upon  himself."  This  language 
was  approved  in  Bruker  y.  Town  of  Coving- 
ton, supra,  and  in  other  cases  heretofore  cited 
in  this  opinion,  and  we  ave  now  of  the  opinion 
that  the  conclusion  heretofore  reached  by  this 
court  was  erroneous.  The  Judgment  hereto- 
fore rendered  in  this  case  is  vacated,  and  the 
Judgment  of  the  court  below  upon  the  demur- 
rer is  sustained. 

SCOTT,  J.,  dissenting. 


(1  Okl.  542) 

ATCHISON,  T.  &  S.  P.  R.  CO.  et  al.  v. 

CHAMBERLAIN. 

(Supreme  Court  of  Olilahoma.     Sept.  4,  1806.) 

ExeHFLAKr  DAHA.0E8— Whejj  Allowed— Ixstbuc- 

TioNs — Special  Questions. 

1.  Exemplary,  punitive,  or  vindictive  dama- 
ges will  not  be  awarded  unless  there  is  proof 
Koiiis  to  show  a  wrongful  purpose  or  reckless 
imlifference  of  consequences,  oppression,  insult, 
mdcness,  caprice,  willfalncss,  or  other  causes 
of  SKg^avation  in  the  act  or  omission  causinK 
the  injury,  or  because  the  injury  was  inflicted 
maliciously,  wantonly,  or  under  circumstances 
of  contumely  or  indignity,  or  because  the  cir- 
cumstances show  a  reckless  indifference  to  duty, 
and  to  the  security  of  the  Uves  and  limbs  of  per- 
sons, or  their  property,  from  which  malice 
micht  well  be  inferred,  or  imputed  to  the  de- 
fendant. 

2.  An  instruction  to  the  jury,  directing  them 
that  they  may  "assess  such  additional  sura  as 
they  may  see  proper,  under  all  the  circnnistan- 
ces,  as  exemplary  damages,  against  the  defend- 
ant, for  the  wrongs  conipluined  of  in  the  com- 
plaint," if  they  find  that  such  damages  result- 
ed from  the  carelessness  and  negligence  of  the 
defendant,  and  without  fault  on  the  part  of  the 
plaintiff,  and  which  does  not  exi>iain  to  the 
jury  upon  what  conditions  negligence  would 
have  entitled  the  plaintiff  to  damages,  is  erro- 
neous. 

3.  V\mn  an  instructmn  given  by  the  trial  court 
to  the  jnry,  that,  in  addition  to  compensation 
for  actual  damages,  the.v  may,  if  they  see  prop- 
er, also  assess  an  amount  for  punitive  or  ex- 
i-nipl.-iry  damages,  it  is  error  in  the  trial  court  to 
ri-j<><-t  special  interrog.itories  recpiested  by  the 
defendant  from  the  jnry.  requiring  them  to  state 
what  amounts  they  find  us  actual  damages,  and 
what  amount  they  assess  as  punitive  damages. 

(Syllabus  by  the  Court.) 

Krror  to  district  court,  Cleveland  county; 
before  Justice  Ilcury  W.  Scott. 

Action  by  Hester  KUen  Chamberlain 
against  the  Atchison,  Topeka  &  Santa  ¥6 
Knilroad  Company  am^  Aldace  F.  Walker 
and  others,  receivers  of  said  company.  From 
a  judgment  for  plaintiff,  defendants  bring 
error.     Reversed. 

The  defendant  iu  error,  as  plaintiff,  on  the 
Ist  day  of  March.  18!»3,  filed  her  complaint 
in  the  district  court  of  Cleveland  county 
aeain.st  the  Atchison,  Topeka  &  Santa  F5 
Kailroacl  Company,  claiming  that  on  the  2d 
day  of  S('ptenil>er,  18U1,  she  purchased  a 
ticket  at  I'urcell,  in  the  Indian  Territory,  en- 
titling her  to  a  passage  to  the  station  of 
Moore,  in  this  territory;  that  she  boarded 
the  train  in  the  nighttime,  and  that  the  con- 
ductor, upon  taking  up  her  ticket,  and  before 
arriving  at  the  station  of  Nonuan,  Informed 


her  that  the  train  on  which  she  was  riding 
did  not  stop  at  Moore,  and  that  she  would 
be  required  to  get  off  at  Norman;  that  she 
got  off  at  Norman,  and  that  at  the  time  she 
so  alighted  it  was  nighttime,  and  very  dark; 
that  by  reason  of  the  negligence  of  the  de- 
fendant, in  the  failure  of  its  employes  to 
assist  her  to  alight  from  said  train,  and  by 
reason  of  the  company's  fallnre  to  provide 
lights  for  the  accommodation  and  safety  of 
the  plaintiff,  and  by  reason  of  the  rough,  in- 
human, and  negligent  conduct  of  the  em- 
ployes of  the  defendant,  and  the  darkness 
of  the  night,  the  plaintiff,  in  alighting  from 
the  cars  of  the  defendant,  received  injuries  to 
her  person  from  which  she  lingered  for  a 
long  period  of  time,  and  which  caused  her 
great  mental  and  bodily  .  suffering,  to  her 
damage  in  the  sum  of  ^10,000.  The  philntlff 
afterwards,  and  on  the  24th  day  of  April, 
ISiM,  amended  her  complaint;  alleging  that 
she  purchased  her  ticket  at  Ft.  Worth,  Tex., 
and  that  the  plaintiff  was  free  from  fault  in 
alighting  from  the  train.  The  amended  com- 
plaint also  described  the  Injuries  with  some 
particularity,  alleging  that  the  Injury  re- 
ceived was  the  dislocation  of  her  ankle  Joint. 
On  April  26,  1804,  the  defendants  filed  their 
answer  to  the  amended  complaint;  specific- 
ally denying  all  the  allegations  of  the  com- 
plaint, alleging  that  the  ifijury  was  the  re- 
sult of  the  plaintiff's  own  negligence,  in 
carelessly  walking  off  the  train  without  look- 
ing where  she  was  going,  by  reason  of  whicli 
she  stumbled  and  fell.  On  the  2d  day  of 
May,  1894,  the  plaintiff  replied  to  the  second 
paragraph  of  the  answer,  which  charged  tli.it 
the  injury  was  the  result  of  the  plaintiffs 
own  negligence,  by  a  general  denial.  The 
case  was  tried  on  the  last-named  day.  The 
testimony  shows  that  on  the  2d  day  of  Sep- 
tember, 1891,  in  the  evening,  the  plaintiff 
bought  a  ticket  from  Ft.  Worth,  Tex.,  to 
Moore,  Okl.;  that  she  got  on  the  train  at 
Ft.  Worth;  that  after  passing  Purcell,  and 
before  reaching  Norman,  the  conductor  look- 
ed at  her  ticket,  and  informed  her  that  she 
would  have  to  get  off  at  Norman,— that  the 
train  on  which  she  was  riding  did  not  stop 
at  Moore;  and  that  when  she  arrived  at 
Norman  she  got  off  the  train,  and  in  getting 
off  she  fell  somewhere  between  the  plat- 
form of  the  car  and  the  platform  of  the  sta- 
tion, by  which  she  received  the  injuries  com- 
plained of.  This  occurred  about  half  past  4 
In  the  morning.  There  was  a  difference  In 
the  testimony  as  to  the  exact  manner  in 
which  the  plaintiff  received  her  Injuries,  and 
as  to  whether  the  platform  was  properly 
lighted.  On  May  2,  1894,  the  Jury  returned 
a  verdict  for  the  plaintiff  in  the  sum  of  $1,000. 
A  motion  for  a  new  trial  was  duly  made  and 
overruled,  and  the  defendants  bring  the  case 
here. 

Henry  E.  Asp,  John  W.  Shartel,  and  J.  R. 
Cottingham,  for  philntiffs  In  error.  W.  R.  Ash- 
er,  for  defendant  in  error. 
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McATEB,  J.  (after  stating  the  facts).  Va- 
rious assignments  of  error  are  argued  in  the 
briefs  upon  two  propositions,  to  wit:  (1) 
That  the  court  erred  In  Its  Instructions  to 
the  Jury,  and  In  excluding  and  refusing  to 
submit  to  the  Jury  certain  requests  for  special 
findings  of  fact,  as  to  the  question  of  the. right 
of  the  Jury  In  this  case,  on  the  evidence,  to 
estimate  exemplary  or  punltiye  damages  In  their 
retdict;  and  (2)  that  the  evidence  was  hisuffl- 
clent  to  uphold  a  recovery  In  the  case.  The 
court  gave  to  the  Jury  the  following  instruc- 
tions: "(3)  You  are  further  Instructed  that. 
If  you  find  for  the  plaintiff,  It  Is  your  privilege 
to  find  any  sum  which,  in  your  judgment,  will 
compensate  the  plaintiff  for  Injuries  sustained, 
not  exceeding  the  amount  claimed;  and  in  ar- 
riving at  your  verdict,  if  you  find  for  the  plaln< 
tiff,  It  is  your  duty  to  take  into  consideration 
the  extent  of  the  Injuiy,  and  the  amount  you 
think  will  fairly  compensate  the  plaintiff  for 
such  injuiy,  considerhig  her  station  in  life,  the 
condition  she  was  in  at  the  time  she  was  In- 
jured, and  her  condition  since  that  time,  and 
her  condition  at  the  present  thne,  as  you  see 
her  on  the  stand;"  and:  "(19)  If  you  find  from 
the  evidence  that  the  Injury  complained  of  re- 
sulted from  the  carelessness  and  negligence  of 
the  defendant,  and  without  fault  of  the  plain- 
tiff, then  it  will  be  your  duty  to  assess  her 
damages  in  such  sum  as  will  compensate  her 
for  the  pain  and  anguish  you  may  find  she  has 
Buffered;  and  you  may  assess  such  additional 
sum  as  you  may  think  proper,  under  all  the  cir- 
cumstances, as  exemplary  damages,  against 
said  defendant,  for  the  wrongs  complained  of  In 
the  complaint."  The  court  refused  to  submit  to 
the  Jury  the  following  questions  of  fact:  "(22) 
If  you  And  for  the  plaintiff,  state  what  amount 
you  find  as  actual  damages."  "(27)  If  you  find 
for  the  plaintiff,  state  what  amount  you  assess 
as  punitive  damages."  To  these  rulings  of  the 
coun,  exceptions  were  duly  made  and  preserved. 

The  doctrine  of  compensatory  relief  for  actual 
damages  sustained  Is  as  stated  In  instruction 
No.  3;  and  the  jury  are  instructed,  in  Instruc- 
tion No.  19,  that  if  th^  find  that  the  injuiy 
complained  of  resulted  from  the  carelessness 
and  negligence  of  the  defendant,  and  without 
fault  of  the  plaintiff,  they  may  assess  ex- 
emplaiy  damages  against  the  defendant.  The 
doctrine  of  exemplary  damages,  as  stated  by 
Jndge  Seymour  D.  Thompson  in  his  work  on 
Carriers  of  Passengers,  is  ajs  follows:  "Ex- 
emplary, punitive,  or  vindictive  damages,  some- 
times called  'smart  money,'  are  only  awarded 
In  cases  where  there  Is  an  element  of  either 
fraud,  malice,  or  such  a  degree  of  negligence 
as  indicates  a  recldess  indifference  to  conse- 
quences, oppression.  Insult,  rudeness,  caprice, 
willfulness,  or  other  causes  of  aggravation  in 
the  act  or  omission  causing  the  Injury."  Thomp. 
Carr.  Pass.  p.  573,  J  27.  It  Is  stated  In  Field, 
Dam.  as  follows:  "The  general  rule  in  ref- 
erence to  exempla  7  or  punitive  damages  Is  that 
wherever  the  lajuiy  complained  of  has  been 
Inflicted  maliciously  or  wantonly,  or  with  cir- 
cumstances of  contumely  or  indignity,  the  joiy 


are  not  limited  to  simple  oompensatloii  tor  fbr 
wrong  done,  but  may  give  the  party  Injured  ex- 
emplary damages;  and  malice  Implies,  not  mere- 
ly the  doing  of  an  unlawful  and  Injurious  act. 
but  that  it  was  conceived  In  the  spirit  of  mis- 
chief, or  of  criminal  Indifference  to  dvll  ob 
ligations  and  the  rights  of  others."  Field. 
Dam.  {  S3,  p.  90.  And  again,  ia  scictkni  Si: 
"In  cases  'of  gross  n^llgence,— and  especially 
so  gross  as  to  reasonably  imply  malice, — or 
where,  from  the  entire  want  of  care,  or  great 
indifference  to  the  persons  or  property  of  others, 
malice  win  be  imputed,  the  weight  of  authorit; 
would  seem  to  authorize  the  assessment  of  ex- 
emplary or  punitive  damages  as  a  matter  of 
law;  but,  to  entitle  the  plaintiff  to  recover 
exemplaiy  damages,  the  negligence  should  be 
so  flagrant  and  culpable,  or  the  circumstances 
of  the  case  show  such  a  reckless  indlffer»ice 
to  duty  and  to  the  security  of  the  lives  and 
limbs  of  persons  or  their  property,  from  which 
malice  may  be  Inferred,  or  Imputed  to  the  de- 
fendant" The  doctrine  as  here  stated  by  these 
eminent  text  writers  is  based  upon  a  multitude 
of  authorities,  including  a  uniform  course  of  de- 
cisions by  the  supreme  court  of  the  United 
States,  as  well  as  by  the  supreme  courts  of 
many  of  the  states  of  the  Union.  It  is  said  in 
Railway  Co.  v.  Prentice,  147  U.  a  101,  13  Sup. 
Ct.  261,  that  exemplary  damages  win  be  award- 
ed if  the  defendant  "has  acted  wantonly  or 
oppressively,  or  with  such  malice  as  implies  a 
spirit  of  mischief,  or  criminal  indifference  to 
civil  obligations.  But  such  guilty  intention  on 
the  part  of  the  defendant  is  required.  In  Mder 
to  charge  him  vrith  exemplary  or  punitive  dam 
ages."  The  feature  of  gross  negligence  b 
therefore  not  comprehended  as  a  ground  of  ex- 
emplary damages  by  the  supreme  court  of  the 
United  States,  unless  It -be  shown  that  it  baa 
proceeded  from  such  conduct  as  Is  wanton  ar 
oppressive,  or  with  such  malice  as  Implies  a 
spirit  of  mischief,  or  criminal  Indifference  to 
dvll  obligations.  The  doctrine  as  stated  by 
Judge  Thompson  and  Mr.  Field  is  fully  borne 
out  in  Mayor  v.  Frobe  (W,  Va.)  22  S.  B.  58, 
and  Railway  Co.  t.  Ames,  91  U.  S.  489,  in 
which  the  supreme  court  of  the  United  States 
adopts  the  view  of  the  highest  English  courts, 
—that  there  is  no  Intelligible  distinction  between 
ordinary  and  gross  negligence,  and  that  only 
compensatory  damages  will  be  allowed  unless 
there  is  "proof  of  a  wrongful  purpose,  which 
may  take  a  case  out  of  the  mle,  as  an  ex- 
ceptional one."  Franz  v.  EUlterbiand,  45  Ho. 
124;  Graham  ▼.  Railroad  Co.,  66  Mo.  541, 
RaUroad  Co.  v.  Lipscomb  (Va.)  17  &  E.  812. 
It  is  again  declared  by  the  supreme  court  of  the 
United  States,  In  Railway  Co.  v.  Arms,  91  U. 
8.  495,  that  in  0!der  to  allow  exemplary  dam- 
ages "there  must  have  been  some  willful  mis- 
conduct, or  that  entire  want  of  care  which 
would  raise  the  presumption  of  conscious  In- 
difference to  consequences."  It  is  contended. 
However,  that  a  different  doctrine  prevails  in 
the  state  of  Kansas.  We  have  examined  the 
Kansas  authorities  carefully,  nnd  do  not  find 
that  they  bear  out  any  other  view  than  that 
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which  is  Tiere  stated  to  be  the  doctrine  enonciat- 
fJ  by  the  supreme  court  of  the  United  States, 
as  well  as  the  prevailing  doctrine  of  the  su- 
preme courts  -of  the  various  states.  It  Is  held 
in  Railroad  Co.  v.  Rice,  38  Kan.  404,  16  Pac. 
817,  "It  that  mistake  was  due  to  such  reckless 
luditfei-ence  to  the  rights  of  a  passenger  on  the 
pixrt  of  the  conductor  as  established  gross  neg- 
ligence, amounting  to  wantonness,  and  .the  Jury 
so  found,  they  might  find  exemplary  damages." 
And  again,  in  West  v.  Telegraph  Co.,  39  Kan. 
93,  17  Pac.  807,  that  "If  there  was  such  a  gross 
negligence  *  •  *  as  to  Indicate  wantonness, 
or  a  malicious  purposs,  then  the  plaintiff  would 
b(>  entitled  to  exemplary  damages." 

.\doptlng  the  views  here  expressed,  and  re- 
pi>atedly  announced  In  various  forme  by  courts 
of  commanding  authority.  If  the  instruction 
given  upon  this  subject  In  this  case  Is  to  be  sus- 
tained It  must  be  sustained  because  of  proof 
"of  wrongful  purpose,"  or  "of  reckless  IndifCer- 
enci."  to  consequences,  oppression,  Insult,  rude- 
np^^.<!,  caprice,  wiUfulni'ss,  or  other  causes  of 
aggravation  in  the  aci  or  omission  causing  the 
injury,"  or  because  of  injuries  "inflicted  ma- 
liciously or  wantonly,  or  under  circumstances 
of  contumely  or  indignity,"  or  because  they 
showed  a  reckless  Indifference  to  duty,  and  to 
the  security  of  the  lives  and  limbs  of  persona 
or  their  property,  from  which  malice  may  well 
lie  inferred,  or  imputed  to  the  defendant.  The 
testimony  disclosed  that  while,  in  this  case,  the 
train  aiTived  at  the  station  at  Norman  while 
it  was  yet  dark,  the  plaintiff  was  assisted  from 
tiie  trato  by  the  brakeman,  who  carried  her 
child;  that  the  car  was  provided  with  railings 
on  each  side  of  the  steps  leading  from  the  plat- 
form, which  the  plaintiff  did  not  use.  Her 
testimony  was:  "I  did  not  take  hold  of  the 
railings.  I  wasn't  very  careful."  The  testi- 
mony was  conflicting  as  to  whether  the  brake- 
man  bad  a  light  on  his  arm,  or  not,  while  he 
stood  upon  the  platform  of  the  depot  waiting 
for  her  to  descend,  having  hhnself  carried  out 
the  child  In  advance.  There  was  no  other  light 
upon  the  platform  nearer  than  the  window  of 
the  ticket  office.  It  had  been  raining,  and  the 
platfoiTO  and  steps  of  the  car,  upon  which  the 
plaintiff  slipped,  were  wet.  We  cannot  hold 
that  while  the  plaintiff  failed  to  use  such  means 
as  were  provided  for  her  safety,  and  while  she 
admitted  that  she  "wasn't  very  careful"  her- 
self, such  a  case  has  been  made  cut,  under  th« 
law,  as  would  entitle  her  to  exemplary  dam- 
ages. The  plalntltf  must  herself  have  been  in 
the  exercise  of  due  cpre,  which  does  not  ap- 
pear. We  think  there  was  no  testimony  to  war- 
rant such  damages,  and  that  the  instructions,  in 
the  form  given,  should  not  have  been  presented 
to  the  jury.  We  are  eiso  of  the  opinion  that, 
if  given,  the  court  should  nave  explained  to  the 
ixay  upon  what  conditions  negligence  or  gross 
negligence  would  have  entitled  the  plaintiff  to 
■exemplary  daicagif.  Winstead  v.  Hulme,  32 
Kan.  508,  4  Pac.  904;  Railroad  Co.  v.  McGhi- 
nls  (ICan.  Sup.)  26  Pac.  453. 

It  is.  however,  argued  in  the  brief  of  the  de- 
fondant  In  error  that  the  verdict  was  not  ex- 


cessive, even  upon  the  third  InstructkHi  of  the 
court,  which  states  the  law  of  compensatory 
damages.  But  the  verdict  and  judgment  can- 
not be  sustained  upon  this  consideration,  even 
if  we  could  conclude  that  the  damages  were 
not  excessive,  or  compensation  for  actual  in- 
juries received,  sine  e,  upon,  the  instructions,  as 
given  to  the  jury,  tuey  were  permitted  to  assess 
exemplary  damages;  and  it  Is  Impossible  to 
dlsaver  that  part  of  the  amount  of  the  verdict 
was.  In  the  estimation  of  the  jury,  compensa- 
toiy,  and  that  jiart  thereof  was  assessed  as 
exemplary  damages.  And  it  Is  therefore,  also, 
apparent  that  special  interrogatories  numbered 
22  and  27  should  have  been  given  to  the  jury, 
by  which  they  were  requested,  if  they  found 
for  the  plaintiff,  to  discriminate  and  state  what 
amount  they  found  as  actual  damages,  and 
what  part  thereof  they  assessed  as  punltiTe 
damages.  The  case  Is  therefore  reversed,  and 
remanded  for  a  new  trial.  All  the  justices  caa- 
cur,  except  SCOTT,  J.,  who  sat  below. 


(4  Okl.  679) 
PROCTOR  V.  STUART. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  1890.) 
Manoatobt  Injunction. 
Where  A.  filed  a  homestead  entry  for  a 
tract  of  land  on  May  7,  1889,  nnd  B.  settled  up- 
on the  same  tract  on  May  8,  1888,  and  on  May 
17,  1889,  institutes  contest  in  the  ioenl  land  of- 
fice, charging  A.  with  being  disqualified  to  en- 
ter the  land  by  reason  of  having  entered  upon 
and  occupied  a  portion  of  the  lands  thrown 
open  to  settlement  by  the  president's  proclama- 
tion dated  March  23,  1889.  prior  to  April  22d, 
and  subsequent  to  March  2dj  of  said  year,  and 
A.  suffers  B.  to  continue  his  settlement  upon 
and  improvement  of  the  land  for  a  period  of 
five  years,  without  objection,  luHd,  that  a  manda- 
tory injunction  will  not  lie  to  remove  B.  from 
the  land  in  dispute  pending  the  final  determina- 
tion of  the  contest  between  the  parties. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty;  before  Justice  Henry  W.  Scott. 

Action  by  Alice  Stuart  against  (3alvln  Proc- 
tor. From  an  order  awarding  a  mandatory 
injunction,  defendant  appeals.    Reversed, 

J.  Milton,  for  plaintiff  In  error.  J.  H.  Ever- 
est, for  defendant  in  error. 


DALE,  C.  J.  The  appellee,  Alice  Stuart, 
commenced  an  action  In  the  district  court  of 
Oklahoma  county  against  Calvin  Proctor  on 
March  5,  1894,  asking  for  a  mandatory  in- 
junction against  Proctor  to  compel  him  to 
cease  interfering  with  her  possession  of  the 
N.  E.  Vi  of  section  27,  townslte  13  N.,  range 
1  W.  It  appears  from  the  record  that  Stuart 
filed  her  homestead  entry  for  the  tract  of 
land  above  -  described  on  May  7,  1889,  and 
Proctor,  on  May  17th,  same  year,  filed  a  con- 
test against  the  entry  of  Stuart, .  alleging  as 
grounds  therefor  that  she  (Stuart)  was  dis- 
qualified from  entering  lands  in  Oklahoma 
by  reason  of  having  been  In  the  territory 
prior  to  April  22,  1889,  and  subsequent  to 
March  2,  1889;  that,  while  Proctor  daliiis  U 
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have  settled  upon  the  land  with  his  family 
on  April  24,  1889,  yet  the  report  of  the  ref- 
eree before  whom  the  case  was  heard  finds 
that  his  actual  settlement  upon  the  land  was 
made  on  May  8th,  one  day  after  Stuart  filed 
her  homestead  entiy  therefor;  and  also  in 
his  findings  of  facts  the  referee  reports  that 
Stuart  has  resided  upon  the  land  continuous- 
ly  since  May  1,  1889,  and  since  said  date  has 
made  numerous  and  valuable  improvements 
thereon;  that  Proctor  has,  since  his  said  set- 
tlement, continued  to  reside  upon  and  has 
improved  the  land  by  building  a  log  house, 
breakLing  and  cultivating  about  17  acres  of 
laud,  and  that  he  has  fenced  about  25  acres 
thereof  for  a  pasture.  It  also  appears  that 
about  40  acres  of  the  tract  has  never  l)een 
cultivated  or  improved  by  either  Stuart  or 
Proctor;  that  during  all  of  the  time  interven- 
lug  between  the  date  of  the  tiling  of  the  con- 
test and  the  present  time,  such  contest  has 
been  i)euding  either  in  the  local  land  ofiice  or 
the  department  of  the  interior  at  Washing- 
ton, some  of  the  decisions  being  In  favor  of 
the  contestant  and  others  in  favor  of  the  con- 
ttstee.  At  the  date  this  suit  was  instituted 
such  contest  was  undetermined.  The  referee 
does  not  show  In  his  i-eport  that  Stuart  ever 
In  any  way  objected  to  Proctor's  residence 
upon  or  improvement  of  the  land  prior  to  the 
commencement  of  her  injunction  suit.  The 
referee  concluded  as  a  matter  of  law  that 
Proctor  was  a  mere  trespasser  upon  the  land, 
and  that  Stnart,  by  virtue  of  her  filing,  was 
entitled  to  the  possession  of  the  entire  prem- 
ises, and  the  court  approved  his  report, -and 
by  its  judgment  awarded  a  mandatoi-y  in- 
junction, ordering  Proctor  to  cease  trespass- 
ing upon  the  land,  excepting  that  he  was  al- 
lowed 30  days  to  remove  any  improvements 
and  tlie  personal  nroi)erty  he  had  upoh  the 
prenilsos.  From  tiiis  order  the  defendant  be- 
low appeals,  and  the  sole  question  for  this 
court  to  pass  upon  is  whether  or  not  the 
lower  court  erred  in  awarding  the  mandatoiy 
injunction  prayed  for. 

That  such  injunction  will  lie  in  proper  cases 
to  preserve  to  a  homestead  entryman  his 
right  of  possession  in  the  land  covered  by  his 
filing  is  woil  settled  by  the  decisions  of  this 
court.  Sproat  v.  l>uriand,  2  OJil.  •_>4,  35  Pac. 
asii.  88(i;  Reaves  v.  Oliver,  3  Old.  ((2,  41  Pac. 
V.:a;  Woodniff  v.  Wallace,  3  Okl.  3.55,  41  Pac. 
357.  And  in  this  connection  it  may  be  well 
to  note  that  other  states  have  also  held  to  a 
similar  view.  Improvement  Co.  v.  Winsor 
(Wash.)  30  Pac.  441;  Lee  v.  Watson  (Mont.) 
;18  Pac.  1077;  .lackson  v.  Jaclcson.  17  Or.  110, 
]!»  Pac.  847;  Wood  v.  Murray  (Iowa)  52  N. 
W.  356.  But  all  of  those  decisions  are  baSed 
upon  a  state  of  facts  wholly  different  from 
those  in  the  case  under  consideration.  In 
Sproat  V.  Purland.  supra,  an  injunction  was 
awarded  against  a  contestant  who  claimed 
f.ettlement  upon  the  tract  of  land  subse<iuent 
four  years  in  point  of  time  to  that  of  Dnr- 
land.  and  which  settlement  by  Sproat  was 
attempted  against  the  vigorous  protests  of 


Durland  by  the  purchase  of  the  improvements 
of  a  person  who  liad  been  the  adverse  party  to 
Durland  in  a  contest  proceeding  pending  to 
determine  the  question  of  title  in  tbe  land. 
The  court  held,  under  such  circumstances, 
that  Sproat  was  a  mere  trespasser,  and  that 
he  could  not,  under  such  conditions,  be  per- 
mitted to  claim  a  settler's  right  to  reside  up- 
on and  control  in  part  the  possession  of  tbe 
land.  Reaves  v,  Oliver,  supra,  is  a  case 
where  Oliver,  the  successful  contestant,  had. 
after  five  years'  litigation,  secured  the  can- 
cellation of  a  homestead  entry,  and,  after 
being  awarded  the  preference  right  of  en- 
try, by  virtue  of  his  contest,  one  Reaves  at- 
tempted to  maintain  a  settlement  upon  tbe 
land,  the  claim  of  Reaves  in  his  contest  being 
that  he  settled  upon  the  land  previous  to  the 
date  of  the  cancellation  of  the  entry,  which 
cancellation  was  the  result  of  Oliver's  con- 
test, and  the  fturther  allegation  that  tbe  con- 
test of  Oliver  was  collusive  and  fraudulent. 
This  court  held  that  Reaves  had  no  legal  right 
of  occupancy  in  the  land,  either  by  virtue  of 
his  settlement,  made  years  after  the  land  had 
been  segregated  by  a  homestead  filing;  neither 
had  he  any  status  as  a  settler  against  Oliver, 
who  was  objecting  and  protesting  again.st 
such  settlement.  The  case  of  Woodruff  v. 
Wallace,  supra.  Involves  a  somewhat  differ- 
ent question.  Wallace  filed  a  contest  agatucit 
Woodruff,  the  entryman,  and  secured  the  can- 
cellation of  the  homestead  filing  of  Woodruff. 
The  land  department  had  closed  the  case, 
holding  that  Woodruff  was  disqualified  to 
malce  a  homestead  entry.  AVallace  filed  his 
entry  for  the  land  in  dispute,  and  Woodruff 
refused  to  give  possession.  The  court  hel<l 
that  mandatory  injunction  would  He,  as  there 
was  no  adequate  remedy  at  law  whereby 
Wallace  could  be  protected  In  his  rights  as  a 
settler  upon  the  land.  The  cases  above  cited 
from  the  different  states  which  have  passed 
upon  this  question  are  similar  to  the  case  of 
Sproat  V.  Durland,  supra.  The  case  we  are 
now  considering  differs  very  widely  in  essen- 
tial particulars  from  those  heretofore  pre- 
sented. Both  parties  to  this  action  have 
maintained  settlements  and  homes  upon  the 
land  froni  about  the  date  when  the  country 
opened  to  settlers  until  the  present  time; 
both  have  made  valuable  and  permanent  im- 
provements thereon;  and  it  does  not  appear 
from  the  report  of  the  referee  that  Stuart  ob- 
jected in  any  manner  to  the  occupancy  and 
improvement  of  Proctor  until  the  Institution 
of  this  action  in  the  court  below.  It  would 
se<?m  that  they  have  lived  upon  the  same 
tract  In  peace,  and  no  showing  of  acts  of 
aggression  or  harassment  upon  the  part  of 
Proctor  is  attempted.  Stuart  has  been  verj- 
slow  in  proceeding  to  dispossess  her  adver- 
sary, and  no  reason  Is  shown  therefor.  Un- 
der the  pleadings  and  findings  of  the  referee, 
Stuart  appears  to  have  waited  until  Proctor 
had  improved  a  portion  of  the  land  before 
attempting  to  dispossess  him.  She  does  not 
need  the  land  Proctor  has  for  her  own  use. 
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■«s  there  Is  40  acres  stlU  remaining  of  the 
trav.'t,  which  she  could  occupy  and  improve  if 
she  so  desired.  Under  these  circumstances, 
her  application  has  in  it  nothing  which  should 
appeal  to  a  court  of  equity.  She  has  suffered 
Proctor  to  remain  in  undisturbed  possession 
of  the  tract  of  land  from  the  date  of  her  fil- 
ing until  she  Instituted  this  action,— a  period 
of  nearly  five  years;  and  a  court  of  equity 
sliould  be  slow  to  assist  by  its  speedy  process 
of  injunction  a  party  who  Is  so  dilatory  In 
i.skin^  its. relief.  In  spealiing  of  mandatory 
injunctions,  Pomeroy,  In  volume  3,  §  1359, 
states  the  rule  as  follows:  "Where,  on  the 
final  hearing  in  a  case  of  nuisance,  or  Inter- 
forence  with  easements,  or  continued  tres- 
pass analogous  to  nuisance,  the  relief  Is 
granted  compelling  the  defendant  to  remove 
I'-is  obstructions  or  erections,  and  to  restore 
the  plaintiff  to  his  original  condition,  and 
thereby  to  end  the  wrong,  the  remedy  Is  in 
fact  an  ordinary  decree  for  an  abatement, 
and  is  in  no  proper  sense  an  injunction  of  any 
Ivind. '  But  in  these  and  similar  cases  the 
preliiuinai-y  Injunction,  while  purporting  sim- 
l!iy  to  restrain  the  wrong,  and  while  negative 
in  its  terms,  may  be  so  framed  that  It  re- 
strains tlie  defendant  from  permitting  his 
previous  wrongful  act  to  operate,  and  there- 
fore virtually  compels  him  to  undo  It  by  re- 
moving the  obstructions  or  erections  and  by 
restoring  the  plaintiff  to  his  former  condition. 
Such  an  injunction  is  termed  'mandatory,' 
nud  resembles  In  its  effect  the  restorative  in- 
lordict  of  the  Roman  law.  It  Is  used  where 
tile  injuiy  is  Immediate  and  pressing,  and  Ir- 
reparable, and  clearly  established  by  the 
I>roofs,  and  not  acquiesced  In  by  the  plain- 
tiff. *  *  •  The  rule  Is  fully  established, 
at  least  by  the  English  decisions,  and  is  not 
fontroverted  by  American  authority,  that  In 
such  cases,  where  the  facts  are  clearly  es- 
tabllslicd.  and  the  Injury  Is  real,  and  the 
plaintiff  acted  promptly  upon  his  acquiring 
knowledge  of  defendant's  proceeding,  a  pre- 
liminary mandatory  Injunction  may  be  grant- 
ed, although  the  act  complained  of  was  fully 
completed  before  the  suit  was  commenced. 
It  should  be  observed,  however,  that  no  other 
o'luitable  remedy  is  more  liable  to  be  defeat- 
f  d  by  acquiescence,  or  by  delay  on  the  plain- 
tiff's part  from  which  acquiescence  may  be 
infen-ed."  And  In  a  note  to  the  same  section 
this  language  is  also  used:  "Where  the  in- 
junction is  sought  to  compel  the  removal  of 
Htnu'tures.  walls,  buildings,  and  the  like,  if 
the  plaintiff  knowingly  permit  the  defendant 
10  go  on  and  incur  considerable  further  ex- 
penditure of  money  befoi'e  he  makes  objec- 
tion, he  win  tgenerally  lose  his  right  to  the 
somewhat  special  remedy  of  a  mandatory  In- 
junction." This  doctrine,  with  numerous  ci- 
tations in  support  thereof,  is  also  found  in 
section  42,  volume  1,  Beach,  InJ.,  and  upon 
this  the  author  says:  "A  party  may  forfeit 
his  right  to  an  Injunction  by  sleeping  on  his 
rights,  and  allowing  a  grievance  to  continue 
for  a   long  time.    An  injtmction  will  be  re- 


fused to  complainant  who  has  Intentionally 
delayed  his  application  until  he  has  obtainea 
an  Inequitable  advantage  of  the  defendant." 
In  support  of  this  principle  may  be  cited  Orne 
V.  Friedenberg,  143  Pa.  St.  487,  22  AtL  832,  In 
which  opinion  the  court  said:  "If  there  Is 
anything  well  settled  in  equity,  it  is  that  a 
chancellor  wiU  not  extend  the  aid  of  an  In- 
junction where  a  party  has  slept  for  a  long 
time  upon  his  rights.  This  is  the  recognized 
i-ule  in  England  and  In  this  country."  In 
volume  2,  §  1020,  Spell.  Extr.  Relief,  is  found 
the  same  principle,  with  citations  of  adjudi- 
cated cases  In  support  thereof.  The  cases  In 
this  court  wherein  relief  has  been  granted  by 
a  mandatory  Injunction  are  those  only  where 
no  adequate  remedy  at  law  could  be  Invoked, 
or  where  the  law's  delay  would  greatly  preju- 
dice the  rights  of  a  plaintiff.  In  no  case 
should  this  action  obtain  where  the  party  In- 
voking it  has  knowingly  permitted  the  al- 
leged wrong  to  continue  for  such  a  time  that 
the  granting  of  an  injunction  would  work 
an  Injustice  against  a  defendant.  In  the 
case  under  consideration  Proctor  has  been 
permitted  to  build  him  a  home,  and  make 
valuable  Improvements  upon  the  land  In  dis- 
pute to  the  extent  of  $500,  as  shown  by  the 
report  of  the  referee.  He  has  been  engaged 
for  five  years  In  so  doing,  and  all  the  time 
with  the  full  knowledge  of  Stuart;  and  un- 
der the  peculiar  circumstances  of  this  case 
the  granting  of  an  injunction  against  him 
which  would  dispossess  him  of  his  Improve- 
ments and  drive  him  from  the  land  would  be 
an  Inequitable  act,  and  one  from  which  no 
benefits  would  accrue  to  Stuart.  If,  aftfer  the 
title  to  this  land  shall  have  been  settled  In 
the  department  having  jurisdiction  thereof, 
Stuart  Is  successful  in  obtaining  such  title, 
the  injunction  would  properly  lie  to  give  to 
her  that  possession  which  cannot  be  obtain- 
ed by  a  speedy  process  under  the  laws  of  this 
territory;  but  until  such  time  we  are  of  the 
opinion  that  Proctor  should  not  be  disturbed 
In  such  portion  of  the  land  as  he  has  reduced 
to  his  own  possession  by  the  expenditure  of 
his  own  labor  and  money.  The  judgment  of 
the  court  below  Is  reversed,  and  cause  re- 
manded, with  Instructions  to  render  judg- 
ment in  accordance  with  this  opinion. 

SCOTT,  J.,  having  presided  -at  the  trial  In 
the  court  below,  not  sitting;  the  other  Justices 
concurring. 


(4  Okl.  462) 
CHURCHILXi  T.  CHOCTAW  BY.  CO. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 
Railboads— Gbast  or  Right  op  Wat— Cosstkuo- 

TlOy— HOMBSTEAD. 

1.  An  act  of  congress  investing  and  empower- 
ing a  railway  company  with  the  right  of  way 
of  locating,  constructing,  owning,  equipping, 
oppratinR,  using,  and  maintaining  a  railway 
through  and  over  public  land,  and  providing  that 
said  company  is  authorized  to  take  and  use,  for 
all  pun>oses  of  a  railroad,  a  right  of  way  over 
said  public  land,  Is  a  present,  absolute  grant. 
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2.  A  homestead  settlement  subseqaent  to  such 
an  act  is  subject  to  the  rights  of  the  railway 
company,  although  the  line  of  the  road  was  not 
definitely  located  until  after  the  entry,  and  the 
settler  cannot  recover  for  damages^  necessarily 
occasioned  by  the  building  of  the  railway  under 
said  act. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  H.  Burford. 

Action  by  David  A.  Churchill  against  the 
Choctaw  Railway  Company  for  injunction. 
From  a  judgment  for  defendant,  plaintiff 
brings  error.    Affirmed. 

M.  W.  NofCslnger  and  P.  S.  Nagle,  for  plain- 
tiff in  error.  J.  W.  McLoud,  for  defendant 
in  error. 

SCOTT,  J.  On  the  17th  day  of  July,  1890, 
the  plaintiff  filed  a  petition  before  Hon.  A.  J. 
Seay,  then  judge  of  the  Second  judicial  dis- 
trict of  Oklahoma  territory,  alleging  that  the 
defendant  company,  under  and  by  virtue  of 
an  act  of  congi-ess  approved  February  18, 
1888,  and  as  amended  February  13,  1889,  was 
constructing  a  railroad  across  the  S.  E.  %  of 
section  18,  township  12  N.,  of  range  5  E.  of 
the  Indian  meridian,  in  Canadian  county,  Okl. 
T.,  which  land  the  plaintiff  had  filed  upon  as 
a  homestead  on  the  30th  day  of  April,  1889, 
and  was  still  occupying  the  same  as  a  home- 
stead. The  petition  further  alleged  that  there 
was  no  statutory  enactment,  either  territorial 
or  federal,  in  force  in  Oklahoma  territory,  by 
■which  the  damages  by  said  railroad  could  be 
ascertained  or  adjusted,  and  no  law  or  pro- 
cedure by  which  railroads  could  be  made  to 
pay  for  their  right  of  way,  and  the  pMintiff 
therefore  prayed  for  an  injunction  restraining 
the  defendant  from  constracting  the  railroad 
until  just  and  full  compensation  could  be 
made  to  the  plaintiff  for  the  right  of  way. 
The  judge  of  the  court  on  the  21st  day  of 
July,  1890,  granted  an  order  of  Injunction  un- 
til the  further  order  of  the  court,  or  until  the 
defendant  company  should  deposit  with  the 
clerk  of  the  court  the  sum  of  ?3.")0.  The  order 
provided  further  that  the  plaintiff  should,  on 
or  before  the  second  regular  term,  of  court  In 
said  county  after  said  date,  bring  his  suit  for 
damages  against  said  railroad  company,  or 
the  order  of  injunction  would  become  Inopera- 
tive, and  the  defendant  should  be  entitled  to 
withdraw  the  deposit  On  the  10th  day  of 
October,  1890,  the  defendant  filed  a  motion  to 
vacate  the  injunctioL,  for  the  following  rea- 
sons: (1)  That  the  petition  did  not  state  facts 
sufficient  to  authorize  the  issuing  of  the  same; 
(2)  tlie  facts  and  allegations  set  forth  In  the 
petition  upon  which  said  Injunction  was  grant- 
ed were  untrue;  (3)  that  since  the  granting  of 
said  injunction  the  p.iintiff  had  commenced 
proceedings  to  recover  damages  for  the  right 
of  way  In  controversy  in  that  case,  under  the 
provisions  of  chapter  16  of  the  Compiled  Stat- 
utes of  Nebraska  in  force  In  said  state  Novem- 
ber 1,  1S89,  entitled  "Corporations";  (4)  that 
DO  l>ond  or  undertaking  had  been  given  In  said 
case  by  the  plaintiff.     On  the  10th  of  Novem- 


ber, 1892,  the  defendant  company  also  denrar- 
red  to  the  petition  upon  the  ground  that  the 
petition  did  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant On  the  13th  day  of  December,  1882,  In 
open  court,  before  the  Honorable  John  H.  Bur- 
ford,  as  judge  of  the  court,  after  foil  argu- 
ment, the  said  motion  of  the  defendant  to 
dissolve  the  injunction  vras  sustained;  and, 
the-  plaintiff  refusing  to  amend  his  complaint 
or  further  plead,  judgment  was  rendered  for 
the  defendant,  from  which  judgment  plaintiff 
has  appealed  to  this  court. 

By  act  of  congress  approved  Febmary  18, 
1888,  the  Choctaw  Coal  &  Railway  Company, 
defendant  in  error,  was  granted  a  right  of 
way  through  the  Choctaw  Indian  Nation.  Sec- 
tion 1  of  said  act  provided  that  "the  Choctaw 
Coal  and  Railway  Company  be,  and  the  same 
is  hereby,  invested  and  empowered  with  the 
right  of  locating,  constructing,  owning,  equip- 
ping, operating,  using,  and  maintaining  a  rail- 
way and  telegraph  and  telephone  line  through, 
the  Indian  Territory."  Section  2  of  said  act 
provided  "that  said  corporation  Is  authorized 
to  take  and  use  for  all  purposes  of  a  railroad, 
a  right  of  way  one  hundred  feet  In  width 
through  said  Indian  Territory,  and  to  take 
and  use  a  strip  of  land  two  hundred  feet  in 
width,  with  a  length  of  three  thousand  feet 
in  addition  to  right  of  way  for  stations,  for 
every  ten  miles  of  road,  with  the  right  to  use 
said  additional  ground,  where  there  are  heavy 
cuts  or  fills  as  may  be  necessary  for  the  con- 
structing and  maintenance  of  the  road-bed, 
not  exceeding  one  hundred  feet  in  width  ou 
each  side  of  said  right  of  way."  By  act  of 
February  13,  1889,  the  first  section  of  the 
aforesaid  act  was  amended  so  as  to  make  the 
provisions  of  said  act,  including  the  gi-ant  of 
the  right  of  way,  extend  from  a  point  in  the 
Choctaw  Nation  to  a  point  on  the  Southern 
Kansas  Railway  between  the  two  Canadian 
rivers,  in  the  northwestern  part  of  what  was 
then  known  as  the  "Indian  Territory."  This 
act,  in  sections  3  and  5,  contained  certain  pro- 
visions for  compensation  to  the  Indians  for 
the  right  of  way  to  their  lands  so  taken,  both  as 
a  nation  and  as  individual  occupants.  By  the 
act  of  congress  of  Haroh  2,  18S9,  a  large  por- 
tion of  said  Indian  Territory  between  the  two 
Canadian  rivers,  hitherto  occupied  by  the 
Semlnoles,— the  Indian  title  having  been  ex- 
tinguished,—was  made  a  part  of  the  public 
domain,  subject  to  homestead  entry,  by  proc- 
lamation of  the  president.  This  act,  however, 
expressly  reserved  rights  of  way  and  depot 
ground  theretofore  granted  to  railway  com- 
panies through  said  territory.  In  said  terri- 
toiy,  thrown  open  to  stttlement;  by  prochuna- 
tlou  of  the  president,  under  this  apt,  is  situated 
the  land  descril)ed .  In  the  petition  of  plaintiff 
in  error,  as  plaintiff  below,  on  which  he  made 
homestead  entry  April  30,  1889.  Afterwards, 
on  July  13,  1889,  the  defendant  railway  com- 
pany filed  with  the  secretary  of  the  interior  a 
map  of  Its  survey,  as  required  by  the  afore- 
said act,  conferring  its  charter  powers,  and 
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showing  Its  route  over  thv;  homestead  entry  of 
plaiutiff  In  error,  which  map  or  plat  was  ap- 
proved by  the  secretary  of  the  Interior,  In  the 
following  language:  "Approved  as  to  that  por- 
tion of  the  line  of  road  hereon  that  passes 
over  public  land,  and  subject  to  the  provision 
of  the  act  of  congress  approved  February  18tb, 
isss."  Plaintiff  in  error  further  claimed  and 
alleged  in  his  petition  below  that  the  defend- 
ant company  "was  claiming,  and  has  com- 
meuced  to  appropriate  a  right  of  way  over, 
the  tract  in  dispute,  where  the  plain tlfC  has 
the  following  improvements,  to  wit,  a  dwell- 
ing house,  stable,  hen  house,  an  earth-covered 
cnve,  shade,  fruit,  and  ornamental  trees,  and 
siiiout  sixty  acres  In  com,  over  the  protest  of 
lilaintiff,  and  without  condemning,  or  paying 
any  compensation  therefor." 

'I'he  only  issue  presented  by  the  pleading 
is.  (lid  the  acts  of  congress  aforesaid  vest  in 
till'  defendant  company,  absolutely  in  prse- 
sonti,  the  right  of  way  for  railway  purposes 
through  the  territory  mentioned,  o^  did  they 
ii\«>rcly  authorize  the  said  company  to  ac- 
<liiire  a  vested  title  t6  such  right  of  way  on 
tlie  performance  of  certain  conditions  In  said 
acts  mentioned,  one  of  which  was  the  filing 
I  if  its  map  or  plat  with  the  secretary  of  the 
interior?  If  the  former  be  the  correct  view, 
taen  plaintiff  In  error's  homestead  entry,  be- 
ing subsequent  to  the  said  acts  of  congress, 
was  subordinate  to  the  rights  conferred  on 
said  company  thereby,  and  plalntlCC  In  error 
could  not  legally  deny  to  defendant  com- 
lany  the  right  to  locate  Its  line  over  this 
In  ml  without  compensation.  But,  if  the  lat- 
ter view  of  the  law  be  correct,  then  plain- 
tiff In  error  stated  a  cause  of  action  In  his 
petition,  and  is  entitled  to  have  the  Judg- 
iiK-nt  below  reversed.  Counsel  for  both  par- 
ties have  filed  exceedingly  able  briefs,  show- 
ing: gvetit  zeal  and  careful  research  on  either 
side.  We  are  of  opinion  that  this  question 
must  be  decided  iu  favor  of  the  view  main- 
tained by  defendant  in  error,— that  the  grant 
(.1'  a  right  of  way  to  defendant  in  error  by 
tlie  aet  of  February  18,  1888,  as  amended 
I'ebrunry  13,  1889,  was  a  "present,  absolute 
^'rant,''  subject  to  certain  conditions  subse- 
I  uent.  In  that  part  of  the  said  territory  re- 
ii;,niiring  under  Indian  occupancy,  and,  so  far 
.■IS  they  were  applicable  in  that  part,  thrown 
(■pen  to  settlement.  This  is  the  construction 
'nvon  to  that  act  by  the  supreme  court  of 
Oklahoma  In  the  celebrated  case  of  U.  S. 
V.  Choctaw,  O.  &  G.  R.  Co.,  3  Okl.  404,  41 
I'ao.  729,  which  affirmed  the  Judgment  of 
.Tnstice  Scott,  sitting  In  chambers,  In  said 
cause,  In  the  Third  Judicial  district.  Involving 
.'1  temporary  writ  of  injunction.  Almost 
lileutically  the  same  question  was  decided, 
after  thorough  and  exhaustive  investigation, 
by  the  supreme  court  of  the  United  States, 
in  Kaiiroad  Co.  v.  Baldwin,  103  U.  S.  426. 
Tiie  following  statement  by  the  court  shows 
tliat  the  contention  of  Baldwin  in  that  case 
was  precisely  the  same  as  the  contention  of 
•  hnrfliill  In  this:    "This  was  an  action  by 


the  plaintiff,  under  the  laws  of  Nebraska,  to 
recover  of  the  St.  Joseph  &  Denver  Railway 
Company,  or  its  successor  in  Interest,  dam- 
ages for  entering  upon  his  land  In  that  state, 
and  appropriating,  in  the  construction  of  its 
road,  a  strip  of  l^nd  two  hundred  feet  in 
width  and  two  hundred  rods  in  length.  The 
company  claimed  a  right  of  way  over  the 
land  of  that  width,  under  the  act  of  congress 
of  July  23,  1866,  etc.  •  •  *  When  the 
grant  of  congress  was  made,  the  land  claim- 
ed by  the  plaintiff  was  vacant  and  unoccu- 
pied land  of  the  United  States;  but  the  line 
of  road  over  it  was  not  definitely  located  un- 
til October,  1871.  He  (Baldwin) .  acquired 
whatever  rights  he  possesses  in  October, 
1869.  The  defendant  contends  that  the  plain- 
tiff took  the  land  subject  to  Its  right  of  way. 
He  contends  that  the  grant  of  the  right  of 
way  took  effect  otly  from  the  date  at  which 
the  company  filed  Its  maps  designating  the 
route  with  the  secretary  of  the  Interior."  In 
the  o|\}nion  based  on  these  facts  the  court, 
speaking  of  the  grant  of  the  right  of  way, 
say:  "It  is  a  present,  absolute  grant,  sub- 
ject to  no  conditions  except  those  necessa- 
rily implied,  such  as  that  the  road  shall  be 
constructed  and  used  for  the  purpose  desig- 
nated. Nor  is  there  anything  in  the  policy 
of  the  government  with  respect  to  the  pub- 
lic lands  which  would  call  for  any  qualifica- 
tion of  the  terms.  •  •  •  The  right  of 
way  for  the  whole  distance  of  the  proposed 
route  was  a  very  Important  part  of  .the  aid 
given.  If  the  company  could  be  compelled 
to  purchase  its  right  of  way  over  any  sec- 
tion that  might  be  occupied  in  advance  of  Its 
location,  very  serious  obstacles  would  often 
be  imposed  to  the  progress  of  the  road.  For 
any  loss  of  lands  by  settlement  or  reserva- 
tion, other  lands  are  given,  but  for  the  loss 
of  the  right  of  way  by  these  means  no  com- 
pensation Is  provided,  nor  could  any  be  given 
by  the  substitution  of  another  route."  Coun- 
sel for  plaintiff  in  error  in  this  case  contends 
with  much  plausibility  of  argument  that  the 
grant  of  the  right  of  way  to  the  railway 
company  being  general,  and  the  future  loca- 
tion uncertain,  and  plaintiff  In  error  having 
In  good  faith  settled  upon  and  improved  the 
land  in  question  before  the  defendant  in  er- 
ror's line  was  definitely  located.  It  would  be 
essentially  unjust  for  defendant  in  error  to 
be  now  i>ermitted  to  take  bis  land  and  de- 
stroy his  improvements  without  compensa- 
tion; that  such  would'  be  contrary  to  the 
liberal  policy  and  purposes  of  the  govern- 
ment in  opening  up  the  country  to  settle- 
ment. It  must  be  remembered,  however, 
that  all  persons  are  affected  with  notice  of 
existing  laws,  and  the  constructions  placed 
upon  them  by  the  supreme  court,  and  that, 
prior  to  the  time  when  plaiutiff  in  error  se- 
cured his  homestead  entry  and  made  his  Im- 
provements on  the  land  in  question,  statutes 
similar  to  that  we  are  now  considering  had 
been  enacted,  and  had  received  a  construc- 
tion by  the  supreme  court  exactly  opposite 
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to  that  contended  for  herein  by  him.  What- 
ever view  might  be  taken  of  the  question  by 
the  court,  were  It  raised  now  for  the  first 
time,  and  were  we  without  a  precedent  for 
our  guidance,  It  Is  not  necessary  now  for  us 
to  consider.  The  Identical  argument  made 
by  counsel  was  made  before  the  supreme 
court  of  the  United  States  In  the  Baldwin 
Case.  In  that  case  it  Is  further  said:  "The 
uncertainty  as  to  the  ultimate  location  of 
the  line  of  the  road  Is  recognized  through- 
out the  act,  and  where  any  qualification  Is 
Intended  In  the  operation  of  the  grant  of 
lands,  from  this  circumstance,  it  Is  desig- 
nated. Had  a  similar  qualification  upon  the 
absolute  grant  of  the  right  of  way  been  In- 
tended, It  can  hardly  be  doubted  that  It 
would  have  been  expressed.  The  fact  that 
none  is  expressed  Is  concluslTe  that  none  ex- 
ists." It  is  our  opinion,  from  reading  that 
act  Itself,  and  from  precedent,  that  the  act 
of  congress  of  February  18,  1888,  as  amend- 
ed by  the  act  of  February  13,  1889,  was  a 
present,  absolute  grant  of  the  right  of  way 
to  the  Choctaw  Coal  &  Railway  Company 
through  the  then  Indian  Territory,  and  had 
priority  over  the  rights  of  a  homestead  entry- 
man  under  the  act  of  March  2,  1889.  The 
railroad  company  had  the  right  to  locate  Its 
line  oyer  what,  in'  its  judgment,  was  "the 
most  feasible  and  practicable  route";  and.  If 
the  line  thus  located  passed  over  the  land 
of  the  plaintiff  In  error.  It  is  a  hardship  from 
which  the  courts  cannot  legally  give  him  re- 
lief. The  following  are  further  authorities 
In  point:  Bybee  v.  Railway  Co.,  139  U.  S. 
6C3,  11  Sup.  Ct.  641;  Railway  Co.  v.  Barney, 
113  U.  S.  026,  5  Sup.  Ct.  606;  Railway  Co. 
T.  Douglas  Co.,  31  Fed.  540;  Railway  Co.  v. 
Dyer,  1  Sawy.  641,  Fed.  Cas.  No.  2,552.  The 
Judgment  of  the  court  below  Is  therefore  af- 
firmed.    All  the  Justices  concurring. 


(4  Okl.  470) 

WHALEY  v.  CHOCTAW  RY.  CO. 
(Supreme  Court  of  Olclahonia.     Sept.  4,  1890.) 

RaILKOADS — GllANT  OF  RlOUT  OP  WaT — UoNSTKDC- 
TION— HOMESTBADS. 

1.  An  act  of  congress  investing  and  empower- 
ing a  railway  comptiny  with  the  right  of  way 
of  locating,  constnictInK,  owning,  equiroing, 
oporating,  using,  and  maintaining  a  railway 
tlirough  and  over  public  land,  and  providing  that 
said  company  is  authorized  to  take  and  use  for 
all  purposes  of  a  railroad  a  right  of  way  over 
said  puiilic  land,  is  a  present,  absolute  grant. 

2.  A  hom(!!<t(-ad  settlement  sulwequent  to  such 
an  act  is  sulijeot  to  the  rights  ot  the  railway 
company,  although  the  line  of  the  rond  was  not 
definitely  located  until  after  the  entry,  and  the 
settler  cannot  recover  for  damages  occasioned 
by  the  building  of  the  railway  under  said  act. 
Churchill  v.  Railway  Co.  (Okl.)  40  Pac.  503,  fol- 
lowe<l. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  J.  H.  Burford. 

Action  by  .7  II.  Whaley  against  the  Choc- 
taw Railway  Coni|)any  for  injunction.     From 


a  Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

M.  W.  Noffslnger,  for  plaintiff  In  error.  J. 
W.  McLoud,  for  defendant  in  error. 

SCOTT,  J.  This  Is  an  injunction  proceed- 
ing, and  Is  Identical  with  the  case  of  Cburchdl 
V.  Railway  Co.  (heretofore  decided  by  this 
court)  46  Pac.  503.  The  reasoning  In  that 
case  is  applicable  here,  and  the  determination 
should  be  the  same.  The  decision  in  the  case 
mentioned  is  based  upon  that  of  U.  S.  y. 
Choctaw,  O.  &  G.  R.  Co.,  3  Okl.  404,  41  Pac. 
729,  and  the  accepted  precedents  of  the  coun- 
try. Whaley,  the  plaintiff  in  error.  Is  a  home- 
stead entryman,  but  made  the  same  sul)se- 
quent  to  the  act  of  congress  of  February  18. 
1888,  granting  a  right  of  way  to  the  Choctaw 
Coal  &  Railway  Company,  and  consequently 
subject  to  the  said  right  of  way,  though  the 
line  of  road  was  not  definitely  located  until 
after  the  entry,  and  the  settler  cannot  recover 
damages  occasioned  by  the  building  of  said 
railway  under  said  act.  The  Judgment  of  the 
court  below  will  be  afilrtned.  All  the  Justices 
concurring. 


(4  OM.  488) 

McCOOK  et  al.  v.  BRYAN. 

(Supreme  Ourt  of  Oklahoma.    Sept.  4,  1896.) 

Railkoads— Duty  to  Pence— Action  for  Stock 

Killed— Pleadiso. 

1.  There  is  no  obligation  in  common  law  upon 
a  railroad  company  to  fence  its  track.  It  has 
the  right  to  enjoy  its  right  of  way  free  from  in- 
trusion or  trespass,  like  other  occupants  and 
owners  of  real  estate,  except  as  provided  by 
statute. 

2.  When  the  statute  provides  that  when  thf 
owner  of  any  tract  of  land  abutting  upon  a 
railroad  shall  construct  a  good  and  sufiirieiit 
fence  about  such  tract  of  land  on  all  sides  ex- 
cept along  the  side  abutting  against  suclv  rail- 
road, and  when  such  owner  of  such  tract  ol  land 
shall  have  completed  his  portion  of  the  fen«' 
about  such  proposed  inclosure,  he  shall  give 
notice  of  its  completion  to  the  railroad  com- 
pany upon  whose  line  said  tract  is  situated, 
and  that,  if  such  railroad  company  shall  neg- 
lect or  fefuse  to  comply  with  the  requiremontij 
of  the  act,  such  railroad  company  shall  be  lia- 
ble tor  all  damages  accruiuR  by  reason  of  suoh 
neglect  or  refusal,  it  is  held  that  such  railroad 
company  is  not  liable  for  damages  for  the  kill- 
ing of  stock  by  its  locomotives  and  upon  its 
track,  unless  it  is  shown  in  the  pleading,  and 
is  also  proven  in  evidence,  that  the  claimant 
for  damages  is  an  abutting  owner,  and  that  he 
has  eonstrnoted  his  fence  and  given  the  no- 
tice required  in  the  act,  and  that  the  railroad 
company  has  neglected  to  comply  with  the  re- 
quirements of  the  statute. 

3.  In  this  territory  an  action  for  damages 
against  a  railroad  company  for  injuries  sus- 
tained by  cattle  nfwn  the  right  of  way  of  such 
railroad  company  is  founded  upon  statute  and 
upon  specific  conditions,  and  the  conditions  n)u:,t 
be  shown  in  the  pleading  and  appear  in  the  evi- 
dence in  order  to  entitle  the  plaintiff  to  re- 
cover. 

(Syllabus  by  the  Court.) 

Error  to  probate  court.  Noble  county. 

Action  by  Charles  W.  B.  Bryan  against 
John  J.  McCook  and  others,  receivers  of  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
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pany.     From   a  -judgment  for  plaintiff,  de- 
fondants  bring  error.    Reversed. 

Henry  E.  Asp,  John  W.  Shartel,  and  J.  R. 
Cuttingbam,  for  plaintiffs  in  error. 

McATEE,  J.  In  this  case,  the  plaintiff  be- 
low (defendant  in  error  here)  filed  his  peti- 
tion in  the  probate  court  of  Logan  county 
on  the  12th  day  of  September,  1804.  In  which 
he  alleged  tliat  the  defendant  was  at  various 
times  therein  specified  operating  a  railroad, 
and,  with  its  engines  and  cars  which  it  was 
operating,  ran  against  and  killed  several 
head  of  live  stock  belonging  to  the  plaintiff 
in  error,  of  the  value  of  $3(53;  that  the  place 
where  the  stock  were  on  defendant's  road 
was  not  fenced,  nor  was  it  at  a  crossing  over 
the  same;  that  he  made  demand  for  pay- 
ment thei-efor  upon  the  defendant,  which  was 
refused,  and  for  which  he  now  seeks  to  re- 
cover in  this  action.  The  defendant  answer- 
ed by  a  general  denial,  and.  at  the  commence- 
ment of  the  trial,  objected  "to  the  introduc- 
tion of  any  testimony,  for  the  reason  that 
the  petition  did  not  state  facts  sufflelent  to 
constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant,"  which 
objection  was  overruled,  and  excepted  to  by 
the  defendant.  The  plaintiff  thereupon  in- 
troduced his  testimony  upon  the  following 
points  only,  namely:  That  the  plaintiff  was 
the  owner  of  the  animals  set  out  in  the  peti- 
tion; that,  at  the  time  stated  in  the  petition, 
the  animals  were  killed  by  the  locomotive  of 
the  defendant;  that  the  road  was  not  fenced; 
and  that  the  animals  were  of  the  value  claim- 
ed in  the  petition.  The  defendants  demurred 
to  the  evidence,  upon  the  ground  that  the 
facts  proved  did  not  establish  any  cause  of 
action;  which  demurrer  was  overruled,  and 
excepted  to,  and  verdict  returned,  and  Judg- 
ment entered  in  favor  of  the  plaintiff  for 
tlie  amount  claimed.  A  motion  for  a  new 
trial  was  also  oveiruled.  The  assignments 
of  error  are  tliat  (1)  the  court  erred  In  over- 
ruling the  objwtion  of  the  plaintiffs  in  error 
to  the  introduction  of  testimony  under  the 
petition;  and  (2)  In  overruling  the  defend- 
ants' demurrer  to  the  evidence;  and  (3)  in 
overruling  tlie  motion  for  a  new  trial. 

At  the  common  law,  the  plaintiffs  in  error 
were  entitled  to  exclusive  possession  of  the 
road  and  right  of  way.  They  are  entitled, 
like  all  owners  and  occupants  of  real  estate, 
to  the  e-xclusive  possession  and  enjoyment  of 
their  premises.  They  are  entitled  to  be  free 
from  intrusion  or  trespass.  They  are  under 
no  obligation  to  fence  or  keep  safe  the  prop- 
erty of  adjoining  proprietors,  but,  on  the  con- 
trary, it  Is  their  legal  right  to  enjoy  their 
lireniises  CKOlnslvely.  Tl>ey  would  at  com- 
mon law  be  entitled  to  claim  damages  if 
fattle  should  wander  upon  their  unfeftced 
track,  and  they  should  suffer  damage  there- 
l)y.  The  owner  was  under  no  obligation  to 
fence,  and  he  was  entitled  to  exemption  from 
(listur'oance,  and  to  require  that  the  owner 


of  adjoining  land  should  restrain  Us  cattle. 
Railroad  Co.  v.  Harter,  88  Ind.  558;  Rail- 
road Co.  V.  Baugh,  14  111.  212;  Williams  v. 
Railroad  Co.,  5  Ind.  Ill;  Hnid  v.  Railroad 
Co.,  25  Vt.  122;  Wood,  Ry.  Law,  p.  1543.  If, 
therefore,  the  plaintiff  is  entitled  to  relief,  it 
must  be  by  virtue  of  the  statute.  The  pro- 
vision on  the  subject  is  found  in  the  Stat- 
utes of  Oklahoma  of  1893,  in  section  1017, 
providing  that: 

"§  46.  Whenever  the  owner  of  any  tract  of 
land  abutting  against  any  railroad  within 
this  territory  shall  desire  to  enclose  any  such 
tract  of  land  for  pasturage  or  other  pur- 
poses', and  shall  construct  a  good  and  suiB- 
cient  fence  about  said  tract  of  land  on  ail 
sides  except  along  the  side  abutting  against 
such  railroad,'  it  shall  be  the  duty  of  such 
railroad  company  to  construct  a  good  and 
sufficient  fence  •  •  •  on  the  side  of  such 
tract  or  lot  so  far  as  the  same  extends  along 
the  line  of  such  railroad,  and  to  maintain  the 
same  in  good  repair  and  condition  until  re- 
leased therefrom  by  the  owner  of  said  tract, 
or  until  the  owner  of  said  tract  shall  have 
ceased  to  maintain  in  good  repair  and  con- 
dition for  the  term  of  one  year  his  portion 
of  the  fence  around  such  enclosure." 

"(1048)  I  47.  Whenever  the  owner  of  any 
tract  of  land  shall  have  completed  his  por- 
tion of  the  fence  about  such  proposed  en- 
closure, he  shall  give  written  notice  of  Its 
completion  to  the  railroad  company  upon 
whose  line  said  tract  is  situated;  •  •  • 
and  it  shall  be.  the  duty  of  the  railroad  com- 
pany to  construct  and  complete  Its  portion 
of  such  fence  within  sixty  days  after  the 
service  of  such  notice." 

"(1040)  I  48.  If  any  railroad  company  shall 
neglect  or  refuse  to  comply  with  any  of  the 
requirements  of  this  a'it,  it  shall  be  lawful 
for  the  owner  of  such  tract  to  construct  or 
repair  the  fence  along  the  line  of  such  rail- 
road, and  the  railroad  company  shall  be  lia- 
ble to  the  owner  thereof,  to  an  amount  not 
exceeding  one  dollar  and  twenty-five  cents 
per  rod,  to  be  recovered  in  a  civil  action;  and 
such  railroad  company  shall  be  liable  for  all 
damages  accruing  by  reason  of  such  neglect 
or  refusal." 

The  modification  of  the  common  law  here 
made  is  for  the  benefit  of  the  "owner  of  any 
tract  of  land  abutting  against  any  line  of 
railroad"  only;  and  It  Is  provided  In  his  be- 
half only  upon  condition  that  he  shall  first 
construct  a  good  and  sufficient  fence  about 
said  tract  of  land  on  "all  sides  except  along 
the  side  abutting  against  such  railroad,"  and 
"shall  give  written  notice  of  Its  completion 
to  the  railroad  company."  It  thereupon  be- 
comes the  duty  of  the  railroad  company  to 
construct  and  complete  a  line  of  fence  along 
the  said  tract  of  land  abutting  on  said  rail- 
road. If  the  railroad  company  neglects  or 
refuses  to  comply  with  the  requirements  of 
the  act,  it  becomes  liable  for  all  damages 
accruing  by  reason  of  such  neglect  or  refusal. 
There  is  no  other  liability  upon  the  railroad 
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company  except  as  Is  provided  In  the  stat- 
ute, and,  as  is  apparent,  this  liability  ex- 
ists only  npon  the  conditions  stated.  These 
conditions  are  conditions  precedent  to  a  re- 
covery. They  must  appear  in  the  pleading, 
and  be  proven  in  the  evidence.  They  are 
not  set  up  In  the  declaration  in  this  case. 
The  plaintiff  has  not  alleged  that  he  had 
niade  an  inclosure;  nor  has  he  given  a  writ- 
ten notice,  as  required  by  the  statute;  nor 
is  it  alleged  that  the  railroad  company  had 
neglected  or  refused  to  comply  ynth  the  re- 
quirements of  the  act;  nor  do  these  facts 
appear  in  the  evidence.  They  are  prerequi- 
sites to  the  right  of  recovery,  and,  as  condi- 
tions precedent,  they  must  be  pleaded  and 
proven  affirmatively  by  the  plaintiff  as  con- 
ditions precedent  to  his  right  'of  recovery, 
which  has  not  been  done  in  this  case.  Kail- 
road  Co.  V.  Carter,  20  ID..  391;  Railroad  Co. 
V.  Brown,  23  111.  94;  Comstock  v.  Railroad 
Co.,  32  Iowa,  376;  Bates  v.  Railroad  Co.,  74 
Mo.  60;  Williams  v.  Railroad  Co-  M.  453; 
Wood,  Ry.  Law,  p.  1543;  2  Smith,  Lead.  Cas. 
184;  Williams  v.  Railroad  Co.,  2  Mich.  261; 
and  cases  cited  above.  Judgment  reversed, 
and  cause  dismissed.  All  the  Justices  con- 
cur. 


(i  Okl.  492) 

MOSELY   V.    SOUTHERN    MANUFG    CO. 

(Supreme  Court  of  Oklahoma.    Sept  4,  1896.) 

JCDGMEMT— EntHT  AOAINST  DbOEDBST— VaLIDITT 

— Vacation — Proceddke. 

1.  Where  n  court  of  general  jiiriBdiction,  or 
a  conrt  which  has  acquired  full  jnrisdictioii  in 
attachment  proceedings  over  the  cause  and  over 
the  parties,  rendnrs  a  judgment  for  or  against  a 
party  after  the  death  of  such  party,  the  judg- 
ment is  not  for  that  reason  void.  If  the  per- 
sonal representatives  of  the  deceased  party  be 
not  made  parties  to  the  action  before  judg- 
ment, the  judgment  will  be  irregular  and  erro-' 
neons;  hut,  until  reversed  or  vacated  by  appro- 
priate proceedings,  it  will  be  valid.  Such  judg- 
ment is  not  void,  but  only  voidable. 

2.  Sei'tions  2;J8.  586,  588,  Code  Civ.  Proc. 
(St.  18!);?),  provide  the  procedure  for  vacating 
a  judgment  irregularly  rendered  in  an  attach- 
ment suit  by  reason  of  the  death  of  the  defend- 
ant after  service  and  before  judgment,  and 
where  the  personal  representatives  of  the  de- 
ceased had  not  been  made  parties  to  the  ac- 
tion; and  a  petition  for  injunction  by  an  ad- 
ministrator to  restrain  proceedings  on  such 
judgment,  which  does  not  set  forth  the  judg- 
ment, the  grounds  to  vacate  or  modify  it,  and 
the  defense  to  the  action,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  is 
demurrable. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cleveland  county; 
before  Justice  Henry  W.  Scott. 

Action  by  one  Mosely.  administrator  of  S.  B. 
Blake,  deceased,  against  the  Southern  Manu- 
facturing Company,  for  injunction.  From  a 
judgment  for  defendant,  plaintiff  brings  error. 
Affirmed. 

Hocker  &  Woods  and  Fisher  &  Hennessey, 
for  plaintiff  in  error.  Botsford  &  Brewer,  for 
defendant  in  error. 


TARSNET,  J.  This  action  was  commenced 
In  the  district  conrt  of  Cleveland  county  to 
restrain  the  enforcement  of  a  judgment  previ- 
ously rendered  in  said  court  in  proceedings  in 
attachment.  Plaintiff  In  error  is  the  admin- 
istrator of  S.  E.  Blake,  deceased.  The  facts 
stated  in  the  petition  are:  That  previous  to- 
the  commencement  of  this  action  the  defrad- 
ant  in  error  had,  in  the  lifetime  of  the  said  S. 
E.  Blake,  who  was  a  nonresident  of  the  terri- 
tory, commenced  an  action  in  said  district 
court  by  attachment.  That,  prior  to  the  com- 
mencement of  said  attachment  proceedings, 
other  attachment  suits  had  been  commenced 
against  said  Blake  by  other  parties.  That  a 
stock  of  merchandise  belonging  to  saia  Blake 
had  been  seized  under  such  attachments,  and 
under  an  order  of  the  judge.  In  vacation,  the 
goods  were  sold,  and  the  proceeds  (^950) 
brought  into  cotut.  Pending  these  proceed- 
ings in  the  other  attachment  cases,  def^idant 
In  error  brought  its  suit  in  attachment  against 
Blake,  and  a  judgment  was  rendered  therein 
In  favor  of  the  defendant  In  error,  and  that 
the  money  so  in  the  hands  of  the  court  should 
be  applied  to  the  payment  of  the  judgments 
of  the  respective  attaching  creditors.  Con- 
structive service  In  the  attachment  proceed- 
ings instituted  by  defendant  in  error  against 
said  Blake  was  regular  and  complete.  That 
after  such  service,  but  before  the  rendition  of 
judgment  in  favor  of  defendant  in  error,  in 
such  attachment  proceedings,  the  defendant 
therein  (Blake)  died.  And  this  cause  was  com- 
menced to  enjoin  the  enforcement  of  the  judg- 
ment in  attachment  on  the  grounds  that,  the 
defendant  in  said  attachment  having  died  be- 
fore the  rendition  of  the  judgment  therein,  the 
court  had  no  jurisdiction  to  render  said  judg- 
ment, and  that  the  said  judgment  and  the 
proceedings  thereunder  were  void.  To  the  pe- 
tition in  this  cause,  defendaftat  herein  demur- 
red on  the  ground  that  said  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Said  demurrer  was  by  the  court  below 
sustained,  and  plaintiff  in  error,  e-Tcepting. 
moved  for  a  new  trial,  which  motion  for  a 
new  trial  being  overruled  by  the  court,  plain- 
tiff in  error,  having  excepted  by  petition  in  er- 
ror, brings  the  cause  to  this  court  for  review. 

Whether  the  judgment  in  the  attachment 
proceedings  against  Blake  was  void  or  only 
voidable  for  irregularity,  on  account  of  its  be- 
ing rendered  after  his  death,  a  proceeding  In 
equity,  by  Injunction,  to  restrain  the  enforce- 
ment of  such  a  judgment.  Is  not  tl^e  proper 
proceeding  for  relief.  This  proceeding  seems 
to  be  founded  upon  two  theories:  (1)  That 
the^death  of  Blake  dissolved  the  attachment; 
and  (2)  that  the  judgment  is  void  in  the  at- 
tachment proceeding,  because  It  is  alleged  that 
Blake  died  before  the  judgment  was  entered 
up.  The  decided  weight  of  authority,  as  well 
as  the  better  reason,  is  to  the  effect  that  an 
attachment  is  not  dissolved  by  death  unless 
some  statute  expressly  so  declares.  Mitchell 
V.  Schoonover  (Or.)  17  Pac.  867;  More  v. 
Thayer,  10  Barb.  258;   Perkins'  Heirs  v.  Nor- 
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vdl,   6  Humpb.  151;   Kennedy  v.  Raguet,  1 
Bay,  4S1;  Holman  v.  Flsber,  49  Miss.  472; 
White  V.  Heavner,  7  W.  Va.  324.    Tlae  decided 
weight  of  autb(H-ity  seems  to  tie  to  the  effect 
that   if  a  court  of  general  Jurisdiction,  or  a 
court  which  has  acquired  full  Jurisdiction  over 
the   cause  and  over  the  parties,   renders   a 
judgment  for  or  against  a  party  after  the 
death  of  said  party,  the  Judgment  is  not  for 
that  reason  void.    It  may  be  erroneous,  but, 
until  reversed  by  some  appropriate  proceed- 
ing, it  is  valid.    Reld  y.  Holmes,  127  Mass. 
320;  Mitchell  v.  Schoonover,  supra;  Tapley  v. 
Martin,  110  Mass.  275;   Keiley  v.  Riley,  106 
Mass,  339;   Tapley  v.  Goodsell,  122  Mass.  170. 
In  Case  v.  Rlbelln,  1  J.  J.  Marsh.  29,  it  was 
bold  that  such  a  Judgment  was  not  void,  but 
erroneous;  that  the  error  consisted  of  matters 
cf  fact  which,  not  appearing  on  the  record, 
tlic  court  could  not  notice;   and  that  the  same 
was  to  be  corrected  by  writ  of  error  coram 
Tobis.    Yaple  v.  Titus,  41  Pa.  St.  195;   Hiiyes 
V.  Shaw,  20  Minn.  405  (Gil.  355).     Mr.  Free- 
man, in  his  worlc  on  Judgments  (volume  1,  p. 
27(!),  says:   "That  there  should,  at  some  time 
(liu'ing  Its  progress,  be  living  parties  to  both 
sides  of  an  action,  we   thinli  indispensable; 
and  that  no  sort  of  Jurisdiction  can  be  obtain- 
ed against  one  who  is  dead,  when  suit  was 
onunenced  against  him  as  a  defendant,  or  in 
his  name  as  a  plaintUT,  and  that  no  Judicial 
iccurd  can  be  made  which  will  estop  those 
olniniing under  him  from  showingthathe  died 
Ix'fore  the  action  was  begun,  and  that  a  Judg- 
nxnit  for  or  against  him  must  necessarily  be 
void.    •    •    *    On  the  other  hand,  If  an  action 
i«  iirgun  by  and  against  living  parties,  over 
whom  the  court    obtained    Jurisdiction,  and 
some  of  them  subsequently  die,  it  Is  not  there- 
liy  deprived  of  its  Jurisdiction;   and,  while  it 
onfrht  not  to  proceed   to  Judgment   without 
ntnking  the  representatives  or  successors  in  In- 
lorost  of  the   deceased  party  parties   to   the 
iiction,  yet  if  It  does  so  proceed  its  action  is 
Irregular  merely,and  Its  Judgment  is  not  void." 
See  cases  cited  in  note  to  above.     Section  238 
of  our  Code  of  Civil  Procedure  (St.  1803)  pro- 
vides:  "From  the  time  of  the  issuing  of  the 
oilier  of  attachment,  the  court  shall  be  deemed 
lo  liave  acquired  Jurisdiction  and  to  have  con- 
tn-1  of  all  subsequent  proceedings  unaer  the 
atuicliment;   and  if,  after  the  Issuing  of  the 
order,  the  defendant,  being  a  person,  sliouid 
die,  or  a  coirporatlon,  and  its  charter  should 
expire  by  limitation,  forfeiture  or  otherwise, 
tlie  proceedings  shall  be  carried  on;   but  in  all 
snot)  cases,  other  than  where  the  defendant 
was  a  foreign  corporation,  his  legal  represen- 
tatives shall  be  made  parties  to  the  action." 
And  sottion  580  of  said  Code  provides:   "The 
district  court  shall  have  power  to  vacate  or 
modify  Its  own  Judgments  or  orders,  at  or  after 
the  ti'iTU  at  which  such  Judgment  or  order  was 
made;   *.  ♦    *    s'xth,  for  the  death  of  one  of 
tlie  parties  before  the  Judgment  in  the  ac- 
tion."   And  section  588  of  said  Code  provides: 
"The  proceedings  to   vacate  or  modify  the 
Judgment  or  order  on  the  grounds  mentioned 


in  subdivisions  four,  five,  six,  seven,  eight,  and 
nine  of  section  586,  shall  be  by  petition  veri- 
fied by  affidavit  setting  forth  the  Judgment 
or  order,  the  grounds  to  vacate  or  modify  and 
the  defense  to  the  action,  if  the  party  apply- 
ing was  defendant.  On  such  petition  a  sum- 
mons shall  issue  and  be  served  as  In  the  com- 
mencement of  an  action."  These  various  pro- 
visions cleaxly  provide  the  procedure  for  the 
correction  of  the  irregularity  of  a  Judgment 
rendered  after  the  death  of  the  party  against 
whom  such  Judgment  was  rendered,  and  clear- 
ly contemplate  that  the  petition  therefor  shall 
set  forth  the  Judgment  or  order,  as  well  as 
the  grounds  for  vacating  the  same,  and  the 
defense  to  the  action.  The  proceeding  thus 
provided  for  precludes  a  proceeding  by  Injunc- 
tion to  restrain  the  ^iforcement  at  such  Judg- 
ment without  affording  to  the  plaintiff  in  such 
attachment  proceedings  an  opportunity  to 
maintain  his  action,  and  to  correct  the  irreg- 
ularity in  such  Judgment.  As  the  petition  of 
plaintiff  in  error  In  this  cause  did  not  state 
the  substantial  facts  required  to  be  stated  by 
the  provisions  of  the  above  section,  such  peti- 
tion would  not  warrant  the  relief  prayed  for, 
and  the  action  of  the  court  below  In  sustain- 
ing a  demurrer  thereto  was  without  error. 
The  Judgment  of  the  court  below  will  there- 
fore be  affirmed. 


(4  Okl.  443) 
HANSINQ  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  1896.) 
CiiiMiSAi.  Law  —  Druberatiov  or  Jcrt— Mat 
Takb  Onlt  Cbhtain  Articlrs. 
Section  6237  of  the  Statutes  of  1893  pro- 
vides that  the  jury,  upon  retiring  for  delibera- 
tion, may  take  with  them  all  papers  which 
have  been  received  in  evidence  in  tiie  cause, 
or  copies  of  such  parts  of  public  records  or  pri- 
vate documents  given  in  evidence  as  ought  not, 
in  the  opinion  of  the  conrt,  to  be  taken  from 
the  person  having  them  in  possession.  Tliis 
being  the  only  statutory  provision  upon  this 
subject,  it  was  error  for  the  trial  court  to  per- 
mit the  jury  to  take  with  them  to  their  jury 
room,  and  to  have  the  same  in  their  possession 
in  the  Jury  room  while  deliberating,  the  Win- 
chester rifle  used  by  defendant,  and  the  re- 
volver used  by  liis  co-defendant,  John  Keefer, 
and  the  hat  worn  by  the  deceased,  John  A. 
Perkins,  at  the  time  of  the  affray,  with  the 
bullet  holes  in  it. 
(Syllabus  by  the  Conrt.) 

Error  to  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Prosecution  by  indictment  against  Richard 
Hanslng  In  the  district  court  of  Logan  county 
for  the  crime  of  murder.  He  was  convicted  of 
the  crime'  of  manslaughter  in  the  first  de- 
gree, and  sentenced  to  a  term  of  six  years 
in  the  penitentiary  at  Lansing,  Kan.  The 
defendant  below  brings  error.  The  facts  are 
stated  in  the  opinion.    Reversed. 

George  Gardner,  for  plaintiff  in  error. 
Huston  &  Huston,  for  the  Territory. 

SCOTT,  J.  In  the  month  of  February, 
1895,  the  plaintiff  in  error  was  prosecuted  in 
the  district  court  of  Logan  county,  Okl.  T., 
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for  the  crime  of  murder  in  tbe  first  degree, 
and  on  the  28th  day  of  February,  1895,  the 
jury  returned  a  verdict  against  him  for  man- 
slaughter In  the  first  degree.  On  the  9th  day 
of  May,  1895,  the  motion  for  a  new  trial  was 
overruled,  and  plaintiff  In  error  was  sen- 
tenced to  confinement  in  the  penitentiary  at 
Lansing,  Kan.,  for  a  term  of  sl.v  years,  and 
he  prosecutes  this  appeal  to  reverse  said  judg- 
ment. 

On  page  347  of  the  record  we  find  the  fol- 
lowing statement:  "At  the  conclusion  of  the 
case,  and  after  the  court  had  Instructed  the 
jury,  and  when  the  jury  retired  to  deliberate 
of  their  verdict,  the  court,  over  the  objection 
of  the  defendant,  permitted  the  jury  to  take 
with  them  to  their  jury  room,  and  to  have 
the  same  in  their  possession  in  the  Jury  room 
while  deliberating,  the  Winchester  rifle  used 
by  defendant,  and  the  revolver  used  by  his 
-co-defendant,  .Tohn  Keefer,  and  the  hat  worn 
by  the  deceased,  John  A.  Perkins,  at  the  time 
of  the  affray,  with  bullet  holes  in  It;  and  to 
which  action  of  the  court  the  defendant  duly 
excepted  at  the  time."  It  further  appears  by 
the  testimony  of  jurors  on  pages  357  and  3G2 
of  the  record  that  the  jury,  after  retiring, 
made  a  number  of  experiments  with  said  in- 
struments and  liat.  The  only  statute  we 
have  affecting  the  question  is  section  5237, 
which  reads  as  follows:  "Upon  retiring  for 
deliberation,  the  jury  may  take  with  them  all 
papers  which  have  been  received  in  evidence 
In  the  cause,  or  copies  of  such  parts  of  public 
records  or  private  documents,  given  in  evi- 
dence, as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having 
them  in  possession."  It  is  hardly  necessary 
to  quote  authority  to  show  that  the  language 
of  tills  article  does  not  embrace  such  articles 
as  were  admitted  by  the  court  to  the  jury 
room  in  this  case.  Those  articles  were  cer- 
tainly not  "copies"  of  any  "public  record"  or 
"private  documents."  Neither  are  they  "pa- 
pers" in  any  sense  of  the  term.  Such  a  con- 
struction would  do  violence  to  language.  We 
are  further  of  the  opinion  that.  In  the  ab- 
sence of  statutory  authority,  the  trial  court 
could  not  legally,  over  the  objection  of  de- 
fendant, permit  such  articles  to  be  taken  to 
the  jury  room,  to  be  experlmiented  with  by 
the  jury  in  the  defendant's  absence.  What 
•  the  authority  of  the  court  might  be  when  the 
defendant  failed  to  object  or  expressly  con- 
sented, whether  such  a  proceeding  can  be 
waived  by  the  defendant  in  a  felony  case, 
especially  a  capital  case,  we  need  not  dis- 
cuss here.  The  principle  is  well  stated  by 
Mr.  Wharton  in  his  Criminal  Evidence:  "As 
we  have  seen,  it  is  one  of  the  necessary  in- 
cidents of  bringing  into  court  instruments  by 
which  an  act  is  alleged  to  have  been  done, 
that  such  Instruments  should  be  tested  in 
court.  It  Is  only  when  this  is  done  by  the 
Jury,  after  retiring,  when  the  parties  have 
no  opportunity  to  revise  the  process,  tliat  ob- 
jection can  be  made."  See,  also,  authority 
cited   in  the  text.    This  principle  has  been 


followed  with  practical  unanimity  by  conrts 
of  last  resort.  See  M'Coy  v.  State  (Ga.)  3 
S.  E.  770;  State  v.  Sanders,  68  Mo.  202; 
Jumpertz  v.  People,  21  111.  374;  State  v. 
Justus  (Or.)  8  Pflc.  337,  also  in  several  Texas 
cases.  Besides,  It  appears  that  in  this  case 
the  evidence  Is  very  conflicting.  On  the  main 
point  in  dispute — that  Is,  whether  the  defend- 
ant crossed  over  the  road  and  fired  on  the 
deceased  from  the  gate  post,  as  claimed  by 
the  prosecution—the  large  number  of  wit- 
nesses favor  the  defendant.  And  while  we 
might  not  regard  the  testimony  as  prepon- 
derating so  strongly  in  favor  of  the  defend- 
ant as  to  require  us  to  set  aside  the  verdict 
on  that  account  alone,  yet  It  trespasses  nar- 
rowly on  that  border,  and  furnishes  a  strong 
reason  for  more  careful  scrutiny  of  the  means 
by  which  the  jury  might  have  been,  and  prob- 
ably were,  Influenced  to  reach  their  verdict. 
It  appears  by  the  testimony  of  two  of  the 
jurors  that  the  jury,  after  retiring,  in  the 
defendantis  absence,  made  a  number  of  ex- 
periments with  the  gun  and  hat,  for  the  pur- 
pose of  testing  the  accuracy  of  the  testimony 
of  the  different  witnesses  on  that  point; 
showing  that  the  jury  received  light  to  ena- 
ble them  to  reach  a  conclusion  from  a  for- 
eign and  forbidden  source.  It  is  our  opinion, 
therefore,  that  the  judgment  of  the  lower 
court  should  be  reversed  for  the  double  rea- 
son: First,  that  forbidden  articles  were  per- 
mitted to  go  to  the  jury,  over  defendant's 
objection,  which  of  Itself  would  be  sufficient 
to  require  a  reversal,  though  no  Injury  be 
shown  to  have  resulted  from  It;  and,  second, 
because  it  appears  probable  that  defendant's 
cause  was  in  part  prejudiced  by  such  action. 
The  judgment  below  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  justices  concurring,  except  DALE,  C.  J., 
who  presided  below. 


(4  OkL  4S7) 
CITY  OF  EL  RENO  v.  CULLINANE  et  al.. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  ISOC.) 
Bosu— Condition— Pbsaltt—Lkjuidated  Dama- 
ges. 
Whenever  a  party  binds  himself  in  a  fixed 
sura  for  the  performance  or  nonperformnnct!  of 
something,  without  stating  whether  such  fixed 
sum  is  intended  as  a  peualty  or  as  liquiilatod 
damages,  and  without  regard  to  the  magnitude 
or  the  numtier  of  any  breaches  that  may  occur, 
or  the  amount  of  damages  that  may  ensue,  and 
the  contract  is  such  that  it  may  be  partially 
performed  and  partially  violated,  such  fixed 
sum  niuiit  be  considered  as  a  penalty,  and  not 
as  liquidated  damages. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  H.  Burford. 

Action  on  a  bond  for  damages  by  the  city 
of  El  Reno  against  John  R.  Culllnane  and 
his  bondsmen  for  failure  to  construct  an 
electric  light  plant  and  to  maintain  the  same 
as  required  by  the  conditions  of  the  said 
bond.  Judgment  for  the  defendants  below. 
The  facts  are  stated  in  the  opinion.     Plain- 
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tiff   brings  error.    Judgment  of  the  lower 
court  affirmed. 

Jobn  I.  DlUe  and  John  Scbmook,  Jr.,  for 
plaintiff  in  error.  J.  H.  Warren  and  Baxter 
&  Severy,  for  defendants  in  error. 

SCOTT,  J.  On  the  Ist  day  of  May,  1893, 
at  the  request  of  the  defendant  Jobn  R.  Oul- 
linaue,  the  city  of  KI  Reno  passed  an  ordi- 
nance granting  to  said  Cullinane  and  his  as- 
sociates the  right  to  construct  and  maintain 
an  electric  light  plant  in  the  city  of  El  Reno. 
It  Is  provided  in  said  ordinance  that  said 
Cullinane  shall  within  15  days  accept  the 
terms  of  the  same,  and  execute  a  bond  in 
the  sum  of  $1,000  for  the  faithful  perform- 
ance of  his  part  of  the  terms  of  the  ordinance. 
It  is  alleged  in  the  petition  that  within  said 
time  from  the  passage  of  the  ordinance  said 
Cullinane  accepted  the  terms  of  said  ordi- 
nance and  executed  said  bond.  The  condi- 
tions of  said  bond  are  as  follows:  "Now, 
therefore,  if  the  said  John  R.  Cullinane,  his 
aKsociates,  assigns,  or  executors,  shall  with- 
in ninety  days  from  the  passage  of  said  or- 
dinance commence  the  construction  of  the 
electric  light  plant  herein  provided  for  in 
the  said  city  of  El  Reno,  and  shall  complete 
tlie  same  within  three  months  from  the  ex- 
piration of  the  said  ninety  days,  having  the 
same  in  condition  to  supply  electricity  for 
light,  heat,  and  power,  as  provided  in  said 
ordinance,  then  this  bond  shall  be  null  and 
void;  otherwise  to  be  and  remain  in  full 
force  and  effect."  It  is  further  alleged  in 
tlic  pc'tition  and  admitted  in  the  answer  that 
said  Cullinane  and  his  associates  have  whol- 
ly failed  and  refused  to  construct  said  plant 
and  to  maintain  the  same.  Plaintiff  moved 
for  Judgment  on  the  pleadings,  which  was 
overruled  by  the  court,  and  subsequently 
made  a  motion  for  a  new  trial,  which  wp-s 
also  overruled.  These  two  rulings  are  as- 
signed as  error,  and  present  but  one  ques- 
tion to  this  court.  Plaintiff  in  error  makes 
the  issue  in  this  case  purely  one  of  damages. 
The  petition  in  the  district  court  is  framed, 
and  the  case  conducted,  on  that  theory. 

We  see  no  essential  difference  In  principle 
between  this  case  and  that  of  Kelley  v. 
Seuy,  3  Okl.  527,  41  Pac.  615.  If  any  differ- 
ence, the  rule  therein  laid,  down  would  apply 
with  greater  force  to  the  present  case.  In 
this  case  the  bond  Is  in  the  ordinary  form  of 
a  penal  bond  or  obligation.  In  sucii  case  the 
presumption  is  very  strong  that  the  parties 
intended  the  sum  named  in  the  bond  as  a 
penalty,  and  not  as  liquidated  damages;  be- 
cause, if  they  intended  it  as  liquidated  dam- 
ages, It  is  so  easy  for  them  to  say  so.  And 
if  we  insist  that  they  Intended  It  as  liqui- 
dated damages,  when  they  did  not  say  so, 
we  And  them  guilty  of  a  serious  oversight. 
I  sliould  require  very  potent  circumstances 
to  change  that  presumption.  The  intention 
of  the  parties  to  liquidate  the  damages  must 
be  so  obvious  as  to  force  us  to  the  conclu- 


sion that  the  failure  to  so  state  In  the  bond 
was  clearly  an  oversight.  Nilson  v.  Town 
of  Jonesboro  (Ark.)  20  S.  W.  1093;  also  Kel- 
ley V.  Seay,  3  Okl.  527,  41  Pac.  615;  Heat- 
wole  V.  (Jorrell,  35  Kan.  693,  12  Pac.  135, 
and  authorities  cited.  The  rule  laid  -down 
in  Heatwole  v.  Gorrell  we  think  applicable 
to  this  case,— that:  "Whenever  a  party  binds 
himself  in  a  fixed  sum  for  the  performance 
or  nonperformance  of  something,  without 
stating  whether  such  fixed  sum  is  Intended 
as  a  penalty  or  as  liquidated  damages,  and 
without  regard  to  the  magnitude  or  the  num- 
ber of  any  breaches  that  may  occur,  or  the 
amount  of  damages  that  may  ensue,  and  the 
contract  is  such  that  it  may  be  partially  per- 
formed and  partially  violated,  such  fixed  sum 
must  be  considered  as  a  penalty,  and  not  as 
liquidated  damages."  The  bond  In  the  case 
at  bar  has  two  conditions, — one  that  the 
work  shall  be  begun  by  a  certain  day,  .the 
other  that  the  work  shall  be  completed  by 
a  certain  day.  These  conditions  seem  very 
unequal.  It  is  difficult  to  see  how  more  than 
nominal  damages  could  result  from  a  breach 
of  the  former,  while  a  breach  of  the  latter 
might,  under  certain  circumstances,  result 
in  very  heavy  damages.  In  case  the  former 
condition  alone  had  been  broken,  and  the 
other  complied  with  by  a  completion  of  the 
work  in  the  prescribed  time.  It  would  be  »m- 
conscionable  to  allow  $1,000  as  liquidated 
damages;  and  this  is  a  powerful  argument 
in  support  of  tbe  presumption  that  the  par- 
ties did  not  Intend  the  sum  named  as  liqui- 
dated damages.  Indeed,  so  far  as  the  rec- 
ord shows,  no  actual  damages  whatever  have 
been  suffered  by  the  public,  or  by  the  city 
In  its  corpoi-ate  capacity.  Therefore  we  see 
no  reason  why  this  question  should  not  be 
controlled  by  our  statutes  (sections  2055  and 
2(i56);  80,  even  If  the  bond  had  expressly 
fixed  the  sum  as  liquidated  damages.  But 
counsel  for  plaintiff  in  error  advances  a 
rather  novel  argument  in  favor  of  his  claim 
for  liquidated  damages;  that  is,  that  the 
city  of  El  Reno,  being  a  public  corporation, 
and  having  suffered  no  damage  in  its  corpo- 
rate capacity,  could  recover  only  such  dam- 
ages as  might  have  accrued  to  the  general 
public,  and  that  being  admitted  uncertain, 
indefinite,  and  incapable  of  computation,  it 
must  therefore  be  presumed  that  the  sum 
named  in  the  bond  was  intended  as  liqui- 
dated damages.  With  due  respect  to  the 
learned  counsel  who  advanced  it,  we  think 
this  proposition  proves  too  much.  If  It  is 
impossible  to  estimate  by  any  known  rule 
the  damages  suffered  by  the  public  on  breach 
of  the  conditions  of  the  bond,  it  would  be 
equally  Impossible  for  the  same  reason  to 
ascertain  whether  the  public  had  suffered 
any  actual  damages  at  all.  In  such  case  we 
see  no  ground  for  Indulging  the  presumption 
that  the  parties  intended  the  sum  named  as 
liquidated  damages,  when  they  failed  to  say 
so  in  the  bond.  Before  such  presumption 
can  be  indulged  in,. the  right  to  actual  dam- 
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ages  to  some  amount  must  be  unquestioned. 
Then,  if  those  damages  are  dlflaculf  of  com- 
putation, the  presumption  may  be  resorted 
to.  The  Judgment  of  the  court  below  Is 
affirmed.    All  the  Justices  concurring. 


(«  Okl.  <I79) 

DIEBOLD  SAFE  &  LOCK  CO.  t.  HOLT. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

Balc— I.MPROPBK  Sbifment— Liability  of  ISelleu 

— E.XPERT  EviDEXOE— Tender— Plbauino 

—Amendment— Continuance. 

1.  The  defendant  contracted  with  the  plain- 
tiff for  the  purchase  of  a  fireproof  safe,  agree- 
ing to  "deliver  tlie  safe  on  board  tlie  cars  at 
Canton,  Ohio."  Evidence  was  adduced  to  show 
that  the  plaintiff  had  crated  and'  fastened  the 
safe  upon  the  side  of  the  car  upon  which  it  was 
placed  for  shipment,  near  and  opposite  to  an 
iron  bolt  or  bolts  protruding  from  the  side  of 
the  car,  and  that  upon  reaching  Wharton,  in 
this  territory,  to  which  it  was  shipped,  it  was 
found  that  the  safe  had  been  perforated  and 
damaged  by  friction  against  the  bolts  referred 
to.  Held,  that  the  plaintiff  was  responsible  for 
the  careful  and  proper  shiplnent  of  the  safe, 
and  that,  if  it  was  negligent  in  this  particular, 
it  was  responsible  for  the  damage  occasioned 
thereby. 

2.  Upon  the  question  of  what  amount  of  dam- 
ages has  been  done  to  a  fireproof  safe  by  the 
holes  punched  in  it  during  transportation,  the 
testimony  of  witnesses  who  have  had  several 
years'  experience  in  buying,  selling,  and  dealing 
in  and  using  safes  of  a  similar  character,  is 
properly  admitted. 

a.  A  pleading  which  declares  that  "the  de- 
fendant tendered  the  plaintiff  the  sum  of  sev- 
enty-two dollars  in  full  of  all  amounts  due  un- 
der the  contract  at  the  time  of  the  commence- 
ment of  the  suit,  which  amount  the  plaintiff 
refused  to  have,  and  at  all  times  refused  to  ac- 
cept." and  this  allegation  not  having  been  de- 
murred or  objected  to,  is  a  sufiScient  allegation 
of  tender,  nnder  which  facts  may  be  adduced; 
and.  the  evidence  having  been  produced  showing 
that  the  tender  was  made  as  alloged,  the  judg- 
ment of  the  court  will  not  be  reversed  because 
the  pleading  failed  to  state  that  the  amount  of 
the  tender  was  now  brought  into  court,  and 
that  the  defendant  was  still  ready  to  pay  the 
amount  of  the  tender. 

4.  T'nder  the  Statutes  of  1890,  upon  an 
amended  answer,  in  which  an  entirely  new  de- 
ftnse  is  set  up  and  the  issue  changed,  it  is  not 
error  for  tlie  court  to  refuse  to  continue  the 
case  uixjn  the  application  of  the  plaintiff,  in 
the  absence  of  an  affidavit  showing  good  cause 
therefor. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Payne  county;  be- 
fore Justice  I*'rank  Dale. 

.\ctlon  by  the  Dlebold  Safe  &  Lock  Company 
agahist  M.  W.  J.  Holt.  From  a  Judgment  for 
pliintiff  for  a  less  sum  than  that  demanded, 
plaintiff  brings  error.    Affirmed. 

This  was  a  suit  brought  In  the  district  court 
of  Payne  county,  to  recover  the  amount  claim- 
ed by  the  plaintiff  In  error  to  be  due  upon  a  con- 
tract made  with  the  defendant  In  error,  at 
Stillwater.  Okl.,  on  the  25th  day  of  May,  1892, 
by  which  the  defendant  In  error  ordered  the 
plaintiff  in  error,  a  corporation  located  at  Can- 
ton, In  the  state  of  Ohio,  to  ship  to  him,  "on 
September  1,  1892,  unless  ordered  sooner,  one 
of  youi  number  33  fireproof  safes.  •  •  • 
For  thl»  safe,  delivered  on  board  of  cars  at 


Canton,  Ohio,  I  will  pay  you  two  hundred  and 
twenty-flve  dollars,  less  freight  to  Wharton, 
Cherokee  Strip,  I.  T.,  and  my  117,700  gteel- 
Ilned  Hall  safe,  delivered  at  Wharton  depot, 
above  amount  to  be  as  follows:  Freight  and 
my  Hall  safe  upon  arrival;  balance  to  be  In 
twelve  notes,  equally  divided,  due,  resi)ectively, 
every  thirty  days,  beginning  the  date  from  ar- 
rival of  the  safe  at  Wharton,  and  seven  per 
cent,  interest  per  anntim.  •  •  •  This  order 
Is  given  subject  to  your  approval;  and,  In  con- 
sideration of  the  a  Dove  price,  we  hereby  agree 
not  to  countermand  this  order  until  a  reason- 
able time  has  been  given  for  such  approval,  but 
to  receive  and  pay  for  the  same  as  above  stated. 
No  agreement  of  any  kind  not  stated  In  this  or- 
der shall  become  a  part  of  this  contract.  M. 
W.  J.  Holt,  SUUwater."  The  plaintiff  In  error 
accepted  the  order,  and  at  once  notified  the 
defendant  of  Its  approval,  and  on  the  1st  day  of 
September,  1892,  in  compliance  with  the  con- 
tract, placed  on  bmrd  of  the  cars  at  Canton, 
Ohio,  a  fireproof  safe,  conforming  to  the  order, 
and  billed  to  Wharton,  Cherokee  Strip,  I.  T. 
Upon  being  notified  of  the  arrival  of  the  safe  at 
Wharton  station,  the  defendant  in  error  delivered 
to  the  plaintiff  his  No.  117,709  steel-lined  safe 
there,  and  paid  freight  on  the  new  safe  then 
received  under  the  contract,  amounting  to 
about  ?.")0,  and  took  it  to  Stillwater,  a  distance 
of  about  25  miles  from  the  railroad.  When 
received  from  tlie  railroad  company.  It  was 
found  to  be  in  a  damaged  condition,  caused  by 
coming  In  contact  with  the  end  of  a  bolt  on  the 
inside  of  the  freight  car  upon  which  the  Safe 
was  shipped,  and  which  bolt  was  the  ordinary 
bolt  used  In  Joining  the  framework  of  the  freight 
car  together.  The  defendant  refused  to  comply 
further  with  the  contract,  and  declined  to  make 
any  further  payment  of  the  notes  or  Interest  as 
provided  therein.  Suit  was  brought  by  the 
plaintiff  In  error  against  the  defendant  in  error 
to  secure  the  balance  of  payments  upon  the  14th 
day  of  January,  1893.  The  defendant,  by  an- 
swer filed  upon  November  18th  In  the  cause, 
admitted  the  contract  for  the  safe,  and  declared 
that,  tmder  the  terms  of  the  contract.  It  was 
the  duty  of  the  plaintiff  to  place  tlie  safe  on 
board  the  cars  In  the  city  of  Canton,  Ohio,  and 
then  and  there  to  so  box,  crate,  and  load  It  up- 
on the  cars  that  It  might  be  carded  safely,  and 
without  damage,  from  the  city  of  Canton  to 
the  station  of  Wharton,  In  the  Cherokee  Strip. 
The  answer  of  the  defendant  then  proceeded 
In  narrative  form  to  set  forth  that  plaintiff  had 
manufactured  and  loaded  the  safe  on  the  cars 
at  Canton;  that  the  loadhig  was  carelessly  and 
negligently  done,  by  reason  of  the  fact  that  the 
plaintiff  had  firmly  blocked  and  fastened  it 
In  contact  with  an  Iron  bolt  or  projecting  piece 
of  Iron,  so  that,  while  In  transit.  It  had  con- 
stantly come  In  contact  with  the  iron  bolt,  and 
was  greatly  damaged.  The  answer  set  forth 
the  absence  of  ordinary  or  reasonable  care  on 
the  part  of  tUe  plaintiff,  and  the  distance  of  the 
station  of  Wharton  to  the  town  of  Stillwater, 
by  reason  of  which  the  defendant  In  error  had 
no  means  of  knowledge  of  the  damaged  condl- 
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tlon  of  the  safe  until  Its  arrival  and  unloading 
and  delivery  to  him  at  bis  place  of  business,  in 
the  city  of  Stlllwafer.  The  defendant  there- 
utK>n  declared  that  ujwn  receiving  the  safe,  and 
finding  it  in  the  condition  described,  he  had 
"immediately  refused  to  accept  the  said  safe, 
and  so  notified  the  plaintiffs,  and  lias  ever 
since  refused  to  accept  the  said  safe  under  said 
contract,  and  has  repeated!}'  i-equested  the 
plaintiffs  to  remove  the. said  safe  and  change 
said  contract."  The  defendant  thereupon  de- 
nied that  he  was  indebted  to  the  plaintiff  up- 
on said  contract  in  the  sum  of  $225,  or 
any  other  sum.  Thereafter  the  cause  came  on 
for  trial,  upon  the  22d  day  of  May,  1S94,  be- 
fore the  Judge  and  a  Jury.  After  about  halt 
the  testimony  had  been  produced  In  the  case, 
the  defendant  applied  to  the  court  for  leave  to 
file  an  amended  answer,  and  was  given  leave 
to  do  80  by  the  court,  over  the  objection  of  the 
plaintiff.  The  defendant  thereupon  forthwith 
filed  his  amended  answer,  in  this:  "That  he 
admits  the  acceptance  of  the  safe  therein  men- 
tioned, subject  to  a  deduction  from  the  purchase 
price  of  the  amount  of  damage  occasioned  to 
said  safe  by  the  fault  and  negligence  of  plain- 
tiff; that  by  reason  of  the  injury  and  damage 
to  said'  safe,  as  in  defendant's  answer  set  forth, 
said  safe  was  and  is  reduced  in  value  to  the 
snm  of  two  hundre4  dollars,  of  which  fact  the 
defendant  notified  plaintiff  before  bringing  the 
action,  (or  the  amount  of  which  sum  the  de- 
fendant is  entitled  to  credit  upon  the  purchase 
price  of  the  safe;  that,  at  the  time  of  the 
commencement  of  this  action,  there  was  noth- 
ing whatever  due  plaintiff  upon  the  contract 
sued  upon;  that,  prior  to  the  commencement 
of  the  action,  defendant  tendered  to  plaintiff  the 
snm  of  seventy-two  dollars  in  full  of  'all 
amounts  duo  under  the  contract  at  the  time  of 
the  commencement  of  the  suit,  which  amount 
the  plaintiff  refused  to  have  and  at  all  times 
refused  to  accept."  To  the  filing  of  this  amend- 
ment to  the  answer  the  plaintiff  objected,  be- 
cause he  was  not  prepared  to  meet  the  change 
"in  the  issue,  and  would  require  time  to. take 
plaintiff's  evidence  in  Ohio  by  a  deposition," 
which  objection  was  overruled  by  the  court,  and 
defendant  was  allowed  to  file  the  amended  an- 
swer. The  plaintiff  thereupon  excepted,  and 
asked  for  a  continuance  to  take  proof  for  plain- 
tiff In  Ohio  upon  the  issues  as  changed  by  the 
antendment,  which  the  court  also  overmled, 
and  which  ruling  was  duly  excepted  to.  The 
taking  of  testimony  thereupon  proceeded,  and 
the  jury  rendered  a  verdict  in  belialf  of  the 
plabitiff  for  the  sum  of  $72.56,  against  the  de- 
fendant. 

George  P.  Uhl,  for  plaintiff  In  error.  R.  A. 
■  liOwery  and  Maber  &  Holt,  for  defendant  In 
error. 

McATEE,  J.  (after  stating  the  facts).  It  Is 
contended  by  the  plaintiff  in  error  that,  under 
the  provision  of  the  contract  that  the  plain- 
tiff was  to  "deliver  the  safe  on  board  the 
cars  at  Canton,  Ohio,"  the  plaintiff  dischar- 
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ged  his  whole  duty  by  placing  the  safe  on 
board  the  cars,  and  that  it  was  not  required 
of  it  to  properly  fasten  the  safe  on  the  cars, 
for  that  would  require  the  plaintiff  to  do 
something  not  stated  in  the  contract,  and 
that  the  contract  provides  that  "no  agree- 
ment of  any  kind  not  stated  In  this  order 
shall  become  a  part  of  this  contract."  Evi- 
dence was  adduced  tending  to  show  that  the 
safe,  upon  being  placed  upon  the  cars  by 
the  plaintiff,  was  crated  and  fastened  oppo- 
site and  near  a  bolt  or  bolts  which  protruded 
from  the  aidd  of  the  ear,  and  that  by  rubbing 
against  this  bolt  or  bolts  the  holes  were  pro- 
duced, during  the  transit  of  the  safe,  which 
constituted  the  damage  complained  of.  The 
court  instructed  the  Jury  upon  this  point 
that:  "(5)  If  you  find  from  the  evidence  in 
this  case  that  the  plaintiff  agreed  to  place 
this  safe  upon  the  cars  at  its  factory,  and 
took  upon  itself  the  burden  of  so  placing  the 
safe  upon  the  car,  and  loading  it  therein,  and 
preparing  it  for  shipment,  and  if  you  further 
find  that  the  plaintiff  was  negligent  in  pla- 
cing the  safe  in  the  car,  and  by  reason  of 
such  negligence  the  safe  was. injured  'while 
in  transit  from  the  factory  to  Wharton,  then 
and  in  that  case  the  plaintiff  would  be  liable 
for  such  damage  as  occurred  by  reason  of 
the  failure  of  the  plaintiff  to  properly  load 
the  safe  for  shipment  from  Its  factory  to 
the  place  where  It  was  to  be  delivered,  at 
Wharton.  (6)  If  you  find  from  the  evidence 
that  the  plaintiff  undertook  to  load  this  safe, 
then  it  was  the  duty  of  the  plaintiff  to  so 
place  that  safe  In  the  car,  and  so  protect  it 
from  injury,  as  would  be  ordinarily  suffi- 
cient protection  to  Insure  its  safe  transit,  but 
would  not  be  liable  for  any  injury  to  the 
safe  occurring  out  of  any  accident  which 
might  happen  to  the  railway  cars  or  com- 
pany of  track  over  which  this  safe  was 
being  carried,  but  would  be  liable  for  such 
Injury  as  resulted  by  reason  of  Its  being  im- 
properly placed  in  the  car,  to  insure  its  prop- 
er and  safe  passage  from  its  factory  to  the 
station  of  Wharton.  (7)  If  you  find  from 
the  evidence  In  this  case  that  this  safe  was 
loaded  in  the  car  at  a  point  near  one  end  of 
the  car,  and  adjacent  to  bolts  projecting  from 
the  end  of  the  car,  and  by  reason  of  such 
fact  the  safe  in  question  was  injured,  then 
and  in  that  event  the  plaintiff  would  be  lia- 
ble for  the  loss.  *  *  *"  We  think  there 
was  no  error  here.  .  The  proper  loading  of 
the  safe  was  the  duty  of  the  plaintiff,  and 
not  of  the  defendant,  who  resided  too  far 
from  the  point  of  delivery  to  either  Inspect 
the  thing  ordered  or  the  method  of  Its  de- 
livery. It  was  the  duty  of  the  plaintiff  to 
place  the  safe  on  board  the  cars  in  a  proper 
manner,  and  the  evidence  shows  that  the 
plaintiff  did  undertake  the  duty  of  packing 
or  storing  the  safe,  and,  in  doing  so,  it  was 
Incumbent  upon  it  to  do  so  in  such  a  manner 
as  that  the  storing  Itself  would  not  be  the 
cause  or  lead  to  Injury. 
It  is  again  argued  by  the  plaintiff  that  im- 
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proi>er  testimony  was  admitted  apon  the 
measure  of  damages,  Inasmacb  as  the  wit- 
nesses Knauss,  Swiler,  Stowe,  and  tlie  de- 
fendant himself  were  sworn  as  experts,  not 
tiaring  shown  the  proper  quallflcations. 
Knauss  testified  tliat  he  had  liad  two  years' 
experience  in  buying,  selling,  and  handling 
fireproof  safes,  and  that  he  thought  "one 
hundred  dollars  would  be  small  enough  for 
the  damages.  A  safe  that  has  been  damaged 
Is  depreciated  in  value  to  a  great  extent, 
and  sometimes  Is  almost  unsalable."  Swiler 
testified  that  be  had  been  in  the  hardware 
business  25  years,  and  had  been  buying  and 
selling  fireproof  safes  for  23  or  24  years; 
that  he  had  examined  the  safe  in  question, 
and  "didn't  think  the  safe  would  answer  as 
a  fireproof  safe  in  the  condition  it  was  In,  for 
the  reason  that  the  filling  must  be  kept  air- 
tight, and  the  saltpeter,  if  it  is  left  open, 
will  evaporate  if  the  air  gets  into  it";  and 
that  "the  danjages,  I  would  state,  would  not 
be  less  than  seventy-five  dollars,"  and  does 
not  think  that  it  could  be  sold  for  that  much 
less  than  cost.  Stowe  testified  that  he  had 
handled  burglar  and  fireproof  safes  for  11 
ycara.  during  which  time  he  "had  used,  han- 
dled, bouslit,  and  sold  them";  that  he  had  ex- 
amined the  safe  in  question,  and  thought  its 
market  price  was  "damaged  nearly  one-half 
what  the  safe  was  worth";  while  the  defend- 
ant's testimony  was  that  he  had  been  in  the 
jewelry  business  alwut  eight  years,  and  had 
during  that  time  used  five  different  safes, 
and  that  he  didn't  "think  that  the  safe  was 
worth  over  half  of  what  It  was  before  the 
holes  were  punched  in  it."  We  think  this 
testimony  was  competent  and  proper  to  be 
admitted  to  the  jury. 

It  is  contended  by  the  plaintiCF  in  error 
that  the  tender'  set  up  In  the  amendment  to 
tlie  answer  was  insutflcient.  To  this  it  must 
be  said  that  no  objection  was  made  to  the 
form  of  the  tender  at  the  time  it  was  made, 
and  that  the  allegation  in  the  amendment 
was  sufficient  to  admit  the  testimony  on  that 
point,  a  part  of  which  was  produced  in  the 
cross-examination  of  the  defendant  upon  the 
question  proposed  by  the  counsel  for  the 
plaintiff:  "Do  you  remember  about  what 
time  that  was,  Mr.  Holt,  that  you  made  that 
tender?  I  remember  the  tender  being  made. 
I  know  I  came  to  your  place  of  business,  and 
I  think  you  offered  me —  I  think  it  was  all 
over  one  hundred  dollars.  Is  that  correct?" 
"A.  It  was  the  amount,  two  hundred  and 
twenty-flve  dollars,  less  the  freight  charge 
and  one  hundred  dollars,  which  would  make 
it  seventy-some  dollars,  I  think."  No  objec- 
tion was  made  by  counsel  for  plaintiff  in 
error  to  any  insuflSciency  in  the  pleading  of 
tlie  tender  at  the  time  of  the  trial.  It  was 
too  late  to  take  advantage  of  It  for  the  first 
time  after  judgment. 

It  is  contended  by  the  plaintiff  in  error  that 
the  filing  of  the  amended  answer  during  the 
trial.  l)y  leave  of  the  court,  completely  chan- 
ged the  issue  in  the  case,  and  that  a  new 


defense  was  set  up,  entitling  the  defendant 
to  a  continuance  upon  application  to  tbe 
court.  The  case  was  tried  under  the  Code  of 
Civil  Procedure  of  1800,  which  provides  that 
(section  4433,  p.  819>  "no  cause  shall  be  de- 
layed by  reason  of  an  amendment,  exceptin); 
only  the  time  to  make  up  the  Issues,  but 
upon  good  cause  shown  by  affidavit  of  tbe 
party  or  his  attorney  asking  such  delay." 
Section  4434  provides  that  "the  affidavit  shall 
show  distinctly  in  What  respect  the  party 
asking  for  the  delay  has  been  prejudiced  la 
his  preparation  for  trial  by  the  amendment." 
No  such  affidavit  was  filed  by  the  plaintiff, 
nor  was  there  any  error  in  refusing  to  delay 
the  cause  by  reason  of  the  amendment  to  the 
answer.  We  find  no  error  in  the  case,  and 
judgment  of  the  court  below  will  be  af- 
firmed. All  the  justices  concur,  except 
DALE,  C.  J.,  who  presided  In  the  case  below. 


(4  ou.  35» 


BEACH  V.  BEACH. 


(Snpreme  Court  of  Oklahoma.     Sept.  4,  1890.) 

DiVOKCE— EXTHRMB  CRDBt-TT— WHAT  C'OSSTITCTES 
— JUKISDICTION— ReSlDENCB— SUFFICIBNCT. 

1.  That  cruelty  which  is  contemplated  by  the 
law»  as  being  ground  of  divorce  is  the  cruelty 
wliich  renders  cohabitation  intolerable,  which 
destroys  the  concord,  the  harmonT,  and  affco- 
tion  of  the  parties,  and  renders  unsafe  the 
aotunl  existence  of  the  marital  relation.  Tiie 
cruelty  contoujplatcd  by  the  law  must  oiht- 
ate  upon  the  husband  or  wife  while  living  in 
the  relation  of  husband  and  wife.  It  is  not 
upon  the  iudiridual  distinct  from  the  relation 
that  it  must  operate,  but  upon  the  individuul 
wliile  he  or  she  is  without  fault,  and  in  the 
proper  discharge  of  the  duties  which  the  rela- 
tion of  marriage  imposes.  Therefore,  when  n 
hueband  wrongfully  and  without  fault  on  the 
part  of  the  wife  abandoned  her,  in  an  action 
for  divorce  by  the  husband,  charging  e.\trenn' 
cnielty,  consisting  in  accusations  made  by  tin' 
wife,  in  letters  written  by  her  to  the  husband 
and  others,  accusing  him  of  criminal  intimacy 
with  other  women,  it  api>eared  that  such  accu- 
sations were  made,  and  letters  written,  suliw- 
quent  to  such  abandonment,  and  while  the  jwir- 
ties  were  living  separate  and  apart,  and  not 
sustaining  tbe  relation  of  husband  and  wife, 
held,  that  such  accusations  under  such  condi- 
tions do  not  constitute  extreme  cruelty,  to  au- 
thorize a  divorce  under  the  statutes  of  this  ter- 
ritory. 

2.  Where  a  husband  has  wrongfully  driven 
his  wife  from  home,  without  any  faidt  on  her 
part  has  cast  her  off,  or  has  himself,  without 
fault  upon  her  part,  wrongfully  abandoned  her, 
he  cannot  be  permitted  to  have  the  bonds  of 
matrimony  dissolved  upon  his  complaint  char- 
ging the  wife  with  extreme  cruelty,  consisting 
only  in  words  accusing  him  of  wrongdoing,  where 
such  accusations  are  shown  to  have  l>een  made 
only  after  such  alwindonment,  and  while  the 
parties,  by  reason  of  the  wrongful  conduct  of 
the  hnsband,  were  not  living  together  as  hus- 
band and  wife.  Courts  will  not  hold  a  desert- 
ed and  abandoned  wife  to  that  degree  of  pru- 
dential conduct  that  she  might  be  held  to  if 
under  the  protection  and  care  of  a  loving  hus- 
band, performing  the  duties  and  obligations  im- 
posed upon  him  by  the  status  of  marriage. 

3.  At  the  common  law,  to  authorize  a  court 
to  proceed  to  a  separation  on  the  grounds  of 
cruelty,  there  must  have  been  either  aetwal 
violence  committed,  which  endangered  life, 
limb,  or  health,  or  there  must  have  been  a  rea- 
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!;onabIe  apprehension  of  such  violence.  The 
element  of  mental  suffering,  distreas,  or  in- 
jury, unaccompanied  by  violence  or  an  appre- 
hension of  violence,  was  entirely  excluded;  but 
the  doctrine  is  now  established  that,  without 
physical  violence,  acts  or  conduct  which,  opor- 
ntiii^  upon  the  mind,  and,  throuRh  the  mind,  up- 
on the  physical  system,  produce  bodily  hurt,  may 
wnstitute  cause  for  divorce.  iVith  reference 
lo  acts  of  physical  violeirce,  tne  rule  has  al- 
ways been  that  a  reasonable  apprehension  of 
iKxlily  hurt  was  sufficient;  but  where  the  con- 
duct complained  of  operates  primarily  upon  the 
mind,  producing  mental  pain,  it  is  not  suffi- 
cient that  there  should  be  simply  danger  that 
such  conduct,  thus  operating  through  tlie  men- 
tal faculties,  may  produce  injury  to  the  physical 
system  or  bodily  hurt;  but  it  milst  be  shown 
that  such  In  fact  is  the  effect,  or,  at  the  least, 
that  such  effect  may  be  reasonably  apprehend- 
ed as   the  result,  of  the  conduct. 

4.  Where  the  cruelty  complained  of  consists 
of  accusations  of  infidelity  or  other  violations 
of  marital  obligations  made  by  the  wife  against 
the  husband,  though  they  may  not  be  true, 
yet,  if  they  were  not  made  from  malevolent 
motives,  or  through  hatred  and  spite,  but  were 
made  in  good  faith,  if  the  wife  had  reasonable 
cause  for  believing  that  they  were  true,  and 
they  were  made  for  the  purpose  of  inducing  the 
husband  to  abandon  such  supposed  course  of 
wrongdoing,  and  to  return  to  a  proper  ob- 
servance of  his  marital  obligations,  they  would 
not  constitute  extreme  cruelty,  to  justify  a 
dissolution  of  the  marriage.  A  wife  has  a  right 
to  bring  to  the  attention  of  her  husband  that 
which  she  has  heard  and  which  she  believes 
concerning  his  misconduct,  if  she  does  so  with 
a  proper  purpose  and  in  a  proper  spirit;  and 
it  is  his  duty,  if  he  be  innocent,  to  endeavor  to 
convince  her  of  her  error.  Husband  and  wife 
are  bound  to  greater  efforts  for  reconciliation, 
for  removing  misapprehension,  for  allaying 
luarrels,  and  smoothing  the  road  to  concord, 
than  are  people  in  any  other  relation  of  life. 
The  marriage  status  is  not  a  mere  contract 
status,  in  which  each  of  the  parties  may  be 
justified  in  demanding  the  strict  letter  of  the 
bond.  It  is  the  status  of  the  law  operating  up- 
on the  weaknesses  as  well  as  the  strength  of 
hnman  nature,  and  will  not  bo  dissolved  except 
for  grave  and  substantial  causes. 

.5.  The  plaintiff  in  an  action  for  divorce  must 
have  been  an  actual  resident  in  good  faith  of 
the  territory  for  90  days  next  preceding  the 
filing  of  the  petition,  and  a  resident  of  the 
county  in  which  the  action  is  brought  at  the 
time  the  petition  is  filed.  Stich  residence  is  a 
jurisdictional  fact,  that  must  be  alleged  and 
proven  by  the  plaintiff,  and  must  affirmatively 
appear  in  the  record.  Jurisdiction  of  the  sub- 
ject-matter cannot  be  acquired  by  waiver  or 
consent.  Not  only  the  courts  look  at  the  mat- 
ter of  jurisdiction  without  the  question  being 
raised  by  the  parties,  but  in  every  case  they 
are  bound  to  inquire  whether  the  facts  present- 
ed  give   jurisdiction. 

6.  Where  the  plaintiff,  who  was  a  lawyer 
and  an  author  of  legal  text-books,  came  to  the 
territory  from  the  city  of  New  York,  where 
he  had  n  lucrative  practice  and  large  income, 
and  had  been  present  in  the  territory  only  during 
the  period  which  the  statute  required  to  precede' 
the  application,  remaining  the  greater  part  of 
the  time  in  a  county  other  than  the  one  in 
which  the  action  is  brought,  coming  to  the 
county  in  which  the  action  is  brought  for  the 
first  time  on  the  day  preceding  the  filing  of  the 
petition,  leaving  said  county  on  the  same  or 
next  day,  returning  for  one  or  two  days  to  at- 
tend the  hearing  of  a  motion  for  alimony  in  the 
cause,  departing  immo<liately,  and  not  again 
returning  until  the  morning  of  the  day  the  cause 
is  tried  upon  its  merits;  when  it  is  shown  that 
for  the  remainder  of  the  time  pending  the  ac- 
tion he  is  absent  from  the  territory,  and  reg- 
ularly  engaged  in  business  elsewhere;     where 


he  testiSed  that  one  object  of  his  coming  to 
the  territory  was  to  procure  a  divorce,  and  the 
facts  in  the  record  do  not  show  him  to  have 
had  any  other  object;  when  he  brought  with  him 
only  such  ^rsonal  effects  as  were  necessary  for 
one  travehng  from  place  to  place  or  sojourning; 
where  he  made  no  endeavor  to  establish  any 
business,  and  had  no  friends,  relatives,  or  kin- 
dred in  the  territory  or  county  where  the  ac- 
tion was  brought,  .-.r  any  ties  of  business  or  of 
other  nature  to  IJring  or  keep  him  there,— not- 
withstanding that  he  may  swear  to  the  con- 
trary, the  presumption  is  great,  if  not  con- 
clusive, that  his  only  purpose  in  coming  to  the 
territory  and  to  the  county  where  his  action  was 
brought  was  to  obtain  a  divorce,  and  that  he 
was  not  a  resident  in  good  faith  of  the  terri- 
tory or  of  such  county.  It  follows  that  the 
court  trying  the  cause  did  not  have  jurisdiction, 
and  that  its  proceedings  were  a  nuUity. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Clereland  coun- 
ty; before  Justice  Scott. 

Action  by  Charles  F.  Beach,  Jr.,  against 
Anne  M.  Beach.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

J.  W.  Mctioud,  for  plaintiff  In  error.  Oreen 
&  Strang,  lor  defendant  in  error. 

TAKSNEY,  J.  This  Is  an  action  for  di- 
vorce, commenced  by  the  defendant  In  error, 
Charles  F.  Beach,  Jr.,  against  the  plaintiff 
in  error,  Anne  M.  Beach,  In  the  district  court 
for  Cleveland  county.  The  petition  was  filed 
on  the  6th  day  of  April,  1895.  The  petition 
was  based  upon  the  statutory  grounds  of  ex- 
treme cruelty  and  neglect  of  duty.  There  is 
no  specific  allegation  contained  In  the  peti- 
tion, or  any  evidence  of  neglect  of  duty;  and 
the  allegation  .  relating  to  extreme  cruelty 
charges  such  extreme  -cruelty  to  consist  of  ac- 
ciisations  made  by  the  plaintiff  In  error,  oral- 
ly and  in  writing,  to  the  defendant  in  error, 
and  by  letters  written  by  her  to  third  parties, 
falsely  and  maliciously  accusing  the  plaintiff 
of  criminal  Intimacy  with  various  women. 
The  parties  were  duly  married  on  the  26th 
day  of  December,  1882,  in  the  city  of  New 
York,  and  continued  to  live  together  as  hus- 
band and  wife  from  that  date  until  the  latter 
part  of  August,  1893.  The  petition  charges 
that  during  the  winter  of  1888  and  1889  the 
said  defendant,  without  any  cause  or  Jus- 
tification whatever,  and  solely  for  the  pur- 
pose and  with  the  Intent  to  injure,  degrade, 
and  ruin  the  plaintiff,  began  falsely  and  ma- 
liciously to  accuse  the  pUiintiff  of  criminal 
Intimacy  with  various  women,  and  has  con- 
tinued such  false  and  malicious  charges  at 
frequent  Intervals  to  the  present  time,  evin- 
cing an  unreasoning  and  morbidly  Jealous 
disposition  upon  her  part,  which  has  Increased 
in  virulence  to  the  present  time;  that  during 
the  said  period  of  time  the  said  defendant 
has  frequently  made  false  and  malicious 
charges  of  such  criminal  conduct  on  the  part 
of  and  against  plaintiff,  both  to  the  plaintiff 
and  divers  other  persons;  that  'she  has  at 
various  times  and  hi  divers  places  annoyed, 
humiliated,  and  distressed  the  plaintiff,  and 
rendered  his  life  a  burden,  by  persistent  spy- 


Digitized  by 


Google 


516 


46  PACIFIC  REPORTER. 


(OkL 


lag  upon,  pursuing,  and  watching  him,  and 
thereby  creating  the  Impression  that  the 
plaintiff  was  and  is  a  wrongdoer;  that,  in 
pursuance  of  said  course  of  conduct,  the  de- 
fendant has,  within  the  two  years  last  past, 
written  and  sent  through  the  mail,  to  vari- 
ous persons,  divers  libelous  and  obscene 
letters,  falsely  and  maliciously  charging  the 
platntltr  and  the  persons  to  whom  the  said 
letters  were  addressed,  and  other  persons, 
with  criminal  intimacy.  The  defendant  duly 
appeared,  and  filed  her  answer  In  the  action, 
which  answer  specifically  denied  all  the  ma- 
terial allegations  of  the  plaintiff's  petition, 
and  further  set  forth  that  on  or  about  Sep- 
tember, 1893,  the  plaintiff,  without  Just  cause 
or  provocation,  willfully  abandoned  the  de- 
fendant, refused  further  to  live  with  her  as 
her  husband,  left  her  without  means  of  sup- 
port for  herself  and  family,  she  having  four 
children  by  a  former  husband,  and  one,  then 
about  4%  years  old,  by  the  plaintiff;  and 
that  plaintiff,  from  the  time  of  bis  abandon- 
ment to  the  commencement  of  said  action, 
had  only  for  a  short  time  contributed  any- 
thing towards  the  support  of  said  defendant 
or  her  said  family.  The  cause  was  tried  in 
the  district  court  for  Cleveland  county  on 
the  27th  day  of  June,  1895,  and  judgmeni 
was  rendered  therein  on  the  29th  day  of  said 
month,  hi  favor  of  the  plaintiff,  and  against 
the  defendant.  The  court  found  that  the  al- 
legations la  plaintiff's  petition  were  true,  and 
that  plaintiff  was  entitled  to  the  relief  pray- 
ed for  in  his  petition;  that  the  defendant  had 
been  guilty  of  extreme  cruelty  towards  the 
plaintiff;  and  the  court  entered  a  decree  dis- 
solving the  marriage  tlieretofore  existing  be- 
tween the  parties.  It  was  further  ordered  by 
the  court  that  the  plaintiff  pay  to  the  de- 
fendant, as  and  for  alimony  in-said  cause,  the 
sum  of  $5,000,  in  installments,  specifically  di- 
rected in  the  decree.  On  the  same  day,  the 
plaintiff  in  error  filed  a  motion  for  new  trial, 
settuig  forth  12  causes.  The  twelfth  cause 
sufficiently  sets  forth  the  issues  presented 
by  this  record  which  it  Is  necessary  for  us  to 
review  here,  and  is  as  follows:  "Twelfth. 
Because  the  plaintiff  failed  to  prove  that  he 
was  an  actual,  bona  fide  resident  of  the  ter- 
ritory of  Oklahoma,  and  had  been  for  ninety 
days  prior  to  the  commencemeut  of  said  ac- 
tion; failed  to  prove  that  he  was  a  bona  fide 
resident  of  Cleveland  county  at  the  com- 
mencement of  said  action;  and  failed  to 
prove  any  legal  grounds  for  a  divorce;  and 
said  decree  is  contrary  to  law,  and  contrary 
to  the  evidence,  and  not  supported  by  suffi- 
cient evidence."  This  motion  was  on  the 
same  day  ov>!rruled  by  the  court  below,  and 
the  cause  is  duly  brought  to  this  court  for  re- 
view. 

It  appears  from  the  record  in  this  cause 
that  the  parties  were  duly  and  lagaliy  mar- 
ried on  the  26th  day  of  Decembar,  18S2.  in 
the  city  of  Xew  York,  in  the  state  of  New 
Vork,  by  a  minister  of  the  Presbyterian 
Church,  and  that  they  continued  to  live  to- 


gether as  husband  and  wife  until  about  Au- 
gust, 1803;  that  during  that  time  there  was 
bora  to  them  one  child,  a  daughter,  at  tbe 
time  of  the  trial  below  about  5^  years  oM; 
that  for  the  next  3  years  ensuing  tbe  mar- 
riage the  parties  resided  at  Louisrille,  Ky.. 
where  the  plaintiff  was  engaged  in  teaching 
school  and  pvactlcing  law;  that  they  then 
removed  to  the  city  of  New  York,  where  tbe 
plaintiff  continued  to  practice  law,  and  was 
also  engaged  in  writing  numerous  legal  text- 
books; that  he  was  successful  and  prosperous 
in  his  business,  and  there  is  no  claim  upon 
the  part  of  either  of  the  parties  that  their 
marital  relations  were  not  of  the  most  pleas- 
ant and  satisfactory  character  until  some 
time  In  1888  or  1889,  when  plaintiff  ciaima 
that  the  defendant  commenced  the  course  of 
conduct  complained  of.  The  parties  con- 
tinued to  live  together  as  husband  and  wife 
until  on  or  about  the  28tb  day  of  Septemt>er, 
1893,  when  it  is  conceded  the  defendant  in 
error  abandoned  the  plaintiff  in  error,  and 
further  refused  to  live  with  her  as  her  hus- 
band. 

The  burden  of  proof  was  on  the  defend- 
ant In  error  to  sbov^  that  be  was  entitled  to 
have  the  marriage  dissolved.  He  must  clear- 
ly establish  by  a  preponderance  of  proof  the 
facts  upon  which  he  relies  to  establish  the 
legal  cause  for  annulling  the  marriage. 
There  is  no  testimony  whatever  in  the  rec- 
ord to  show  neglect  of  marital  duty  upon 
the  part  of  the  plaintiff  in  error,  except  such 
as  may  ie  deemed  to  bear  upon  the  charge 
of  extreme  cruelty.  The  only  facts  claimed 
by  the  defendant  in  error  to  be  proven,  es- 
tablishing extreme  cruelty,  consist  of  accu- 
sations on  the  part  of  the  plaintiff  in  error 
that  the  defendant  in  error  had  been  guilty 
of  marital  Infidelity  by  criminal  intimacy 
with  other  women.  The  only  testimony 
tending  to  establish  the  fact  that  plaintiff  in 
error  had  made  such  accusations  prior  to  tbe 
abandonment  of  the  plaintiff  in  error  by  de- 
fendant in  error  in  September,  1893,  is  the 
testimony  of  the  defendant  In  error.  He  tes- 
tifies that  her  conduct  towards  him  was  the 
occasion  of  his  separation  from  her  or  aban- 
donment of  her  at  that  date;  that  such  con- 
duct consisted  substantially  in  her  making 
false  and  malicious  charges  of  marital  infi- 
delity; that  such  course  of  conduct  on  her 
part  began  either  late  in  1888  or  in  the  be- 
ginning of  1889;  that  numberless  charges  of 
that  kind  were  made  from  time  to  time  from 
.that  date  until  the  commencement  of  tbe 
action;  that  such  charges  related  to  himself 
In  connection  with  various-  women;  that  he 
had  several  times  talked  with  her  about 
tbe  matter  of  these  charges,  and  protested 
against  them,  and  protested  that  it  would  be 
impossible  for  him  to  live  with  her  as  her 
husband  If  that  course  of  conduct  continued; 
that  it  was  that  course  of  conduct  on  her 
part  persisted  in  that  caused  him  to  separate 
from  her;  that  she  threatened  to  go,  and 
did  go,  to  his  clients,  his  partner,  and  other 
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friends,  and  made  these  charges,  and  there- 
by injured  him  In  his  business;  that  these 
threats  to  injure  him  in  his  business  were 
made  for  the  first  time  in  the  summer  or  fall 
of  1803;  that  plaintiff  in  error,  at  various 
times  and  divers  places,  humiliated  ajid  dis- 
tressed the  defendant  in  error,  and  rendered 
life  a  burden  to  him,  by  persistently  spying 
and  watching,  thereby  creating  the  impres- 
sion that  be  was  guilty  of  wrongdoing;  that 
this  conduct  on  the  part  of  his  wife  injured 
his  health,  destroyed  his  business  mind,  and 
distressed  him  beyond  any  power  of  ex- 
pression, put  him  In  a  shape  so  that  he  could 
not  Bleep,  and  practically  broke  down  his 
whole  system;  that,  by  reason  of  the  facts 
stated,  he  became  seriously  embarrassed  in 
his  finances,  became  indebted  in  an  amount 
be  could  not  pay,  and  thereby  his  peace  of 
mind  waa  ruined;  that  she  further  threaten- 
ed to  make  statements,  and  did  in  i>olnt  of 
fact  make  statements,  that  he  was  finan- 
cially embarrassed,  that  bis  credit  was  gone, 
and  thereby  did  injure  bis  credit.  Ko  letters 
or  other  writings  by  the  plaintiff  in  error  are 
introduced  corroboratmg  the  testimony  of  de- 
fendant In  error  as  to  any  of  these  alleged 
acts  or  misconduct  on  the  part  of  his  wife 
antedating  the  separation  of  Heptemtter,  IStid; 
nor  does  any  other  witness  corroborate  his 
testimony  in  these  particulars.  On  the  other 
hand,  the  plaintiff  in  error  testifies  that  she 
did  not  know  that  they  ever  had  any  quar- 
rels until  the  summer  of  1893;  that  up  to 
that  time  he  was  a  very  devoted  and  af- 
fectionate husband;  that  she  loved  him  dear- 
ly, and  that  he  always  seemed  to  love  her; 
that  he  never  liked  to  be  away  from  home; 
tiiat,  when  compelled  to  be  absent  by  busi- 
ness, he  always  wished  that  she  might  go 
with  him;  at  home  be  was  very  devoted,  and 
that  she  went  with  him  a  great  deal  on  his 
business  trips;  that  it  was  their  custom 
during  the  summer  for  herself  and  children 
to  reside  in  the  mountains  of  New  York; 
that  he  used  to  come  quite  frequently  to  see 
them,  sometimes  once  in  two  weeks,  some- 
times oftener; '  that,  when  they  were  at  a 
nearer  point  to  the  city,  he  came  up  every 
week;  that  he  wrote  frequently,  and  very 
affectionate  letters;  that  this  state  of  their 
affections  and  conduct  towards  each  other 
continued  up  to  the  time  of  his  abandonment 
of  her;  that,  for  a  year  or  two  years  prior 
to  their  separation,  she  thought  Mr.  Beach 
grew  more  loving  and  lover-like;  that  the 
last  winter  before  the  separation  was  a  par- 
ticularly pleasant  winter;  that  they  enter- 
tained their  friends  a  great  deal  that  win- 
ter; that  the  first  breach  In  the  relations  be- 
tween them  was  late  In  the  summer  of  1893; 
that,  about  the  beginning  of  June,  she,  with 
her  family,  went  away,  as  usual,  to  spend 
the  summer:  that  there  were  no  differences 
at  that  time  between  them;  that  she  went 
expecrtng  to  return  in  the  fall,  as  usual,  and 
took  her  children  with  her;  that  Mr.  Beach 
visited  them  just  before  the  4th  of  July,  and 


stayed  over  that  holiday;  that  her  aunt  and 
mother,  who  were  residing  with  them  on  that 
occasion,  mentioned  to  her  how  fond  be 
seemed  to  be  of  her;  that  was  at  Stafford, 
N.  X.;  that  she  remained  there  until  the  Ist 
of  August,  then  went  to  Prospect  Hotel,  at 
CatskiU;  that  Mr.  Beach  went  there,  and  re- 
mained there  with  them  the  whole  month 
of  August,  going  away,  perhaps,  a  day  or 
two  at  a  time;  that,  while  there,  Mr.  Beach 
met  a  Mrs.  DriscoU,  a  very  attractive  woman, 
and  became  very  much  Infatuated  with  her. 
She  states  that  there  and  then  the  first  dif- 
ferences arose  between  them;  that  the  first 
quarrel  or  friction  In  their  married  life  origi- 
nated there,  at  that  time.  She  testifies:  "I 
never  charged  him  with  infidelity  with  Mrs. 
DriscoU.  I  merely  thought  he  was  in  love 
with  her,  and  It  caused  me  great  mental  dis- 
tress. I  talked  with  him,  of  course,  some- 
what about  It.  When  I  left  him  in  the 
mountains,  I  left  him  very  heavy-hearted. 
I  knew  he  was  very  much  attracted  to  her, 
and  naturally,  after  we  got  to  Stafford,  I  no- 
ticed a  change  in  his  letters  at  once.  They 
were  unlike  any  letters  I  ever  received,  and, 
while  he  did  not  speak  of  anything  in  par- 
ticular, I  knew  there  was  something  wrong. 
After  I  had  been  there  several  weeks,  I  took 
a  trip  to  the  city,  to  see  him.  He  put  me 
off,  and  acted  indifferently,  and  made  me  go 
right  back.  The  following  Thursday,  the 
28th  of  September,  I  got  the  letter  from  him 
which  is  filed  in  my  answer,  in  which  he 
says  he  can  no  longer  live  with  me."  Char- 
lotte E.  Van  Loan,  a  sister  of  the  defendant, 
testified:  That  she  bad  lived  with  Mr.  and 
Mrs.  Beach  the  greater  part  of  the  time  for 
the  last  ten  years,  In  their  immediate  family, 
especially  during  the  last  six  years,  and  up 
to  the  very  last  month  they  were  together. 
That  during  all  that  time  they  were  a  very 
devoted  couple.  She  never  saw  any  discord 
at  any  time, nor  anything  but  the  most  loving 
feelingrs  on  both  sides.  They  seemed  to  be 
a  very  happy  couple.  She  never  beard  any 
complaint  during  that  time  on  Mr.  Beach's 
part  against  Mrs.  Beach,  or  from  Mrs.  Beach 
against  Mr.  Beach,  not  once.  That  she  first 
heard  of  trouble  between  them  late  in  De- 
cember of  1893.  She  never  knew  of  .any 
complaint  being  made  by  Mrs.  Beach  against 
Mr.  Beach  for  attentions  to  other  women  un- 
til after  the  separation,  and  In  December, 
1893;  and  then,  only  as  to  the  one  woman. 
That  that  was  the  first  time  she  ever  heard 
of  any  complaint  on  either  side.  Samuel  D. 
Van  Loan,  a  brother  of  the  defendant,  a 
clergyman,  testified  on  behalf  of  the  defend- 
ant that  he  was  living  in  the  city  of  New 
York  from  1889  to  1892;  that  he  saw  the 
plaintiff  and  defendant  on  an  average  about 
once  a  week,  and  took  dinner  there  usually 
in  the  evening,— spent  the  e.venings  there 
during  the  whole  of  that  period;  that  dur- 
ing that  time  .the  most  amicable  relations 
existed  between  the  parties;  that  the  man- 
ner of  the  parties  towards  each  other  was 
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.more  like  that  of  a  newly-married  couple 
than  people  married  for  years;  It  was  ex- 
tremely affectionate  and  loving;  that  there 
were  no  signs  of  discord  of  any  kind;  that 
he  never  heard  either  of  them  make  any 
complaint  of  the  other;  that  he  never  saw 
any  signs  that  Mr.  Beach  was  discontented 
with  Mrs.  Beach  in  any  way;  that  he  never 
heard  Mr.>s.  Beach  say  anything  about  Mr. 
Beach's  fondness  for  any  other  woman;  that 
he  never  lieard  of  any  trouble  between  them 
until  the  middle  of  the  winter  of  18»3  and 
1S94;  that  he  was  with  Mrs.  Beach  in  the 
fall  of  1803  and  winter;  knew  that  Mr. 
Beach  was  not  then  living  with  his  wife, 
;but  never  until  some  time  In  the  winter  late 
learned  the  reason  therefor;  that  he  suspect- 
ed something  was  wrong  between  the  par- 
ties, because  Mrs.  Beach  was  very  much  de- 
pressed, did  not  seem  to  eat  or  sleep  natu- 
rally; that  witness  supposed  It  was  merely 
worry  about  business  matters;  that  she 
made  no  complaint  or  explanation  of  her 
troubles  until  some  time  in  January.  Mar- 
garet C.  Ballou,  a  witness  for  the  defendant, 
an  intimate  friend  of  the  family,  and  fully 
corroborating  the  previous  witnesses  as  to 
the  relations  existing  between  the  parties 
prior  to  the  separation  of  September,  18il3, 
testified  that  as  late  as  February  and  March, 
1893,  the  defendant  in  error,  in  conversation 
with  witness  had  stated  that  Mrs.  Beach 
was  the  most  amiable  woman  he  had  ever 
known;  that  he  was  constantly  talking  to 
witness  about  his  wife,  and  saying  many  ad- 
miring things  about  her;  that,  in  the  pres- 
ence of  witness,  he  would  frequently  kiss 
his  wife,  and  tell  her  how  much  he  loved 
her;  that  he  never  spoke  to  the  witness  con- 
cerning his  wife  in  any  other  manner  than  in 
admiration  and  with  affection,  praising  her 
ability,  her  devotion,  and  her  housekeeping 
qualities;  that  the  first  she  heard  of  any 
trouble  between  the  parties  was  about  the 
Ist  of  October,  1803;  that  Mr.  Beach  tele- 
phoned witness  to  know  if  he  could  come 
up  and  see  her,  and  have  a  talk  with  her; 
that  he  came,  and  told  witness  that  he  was 
going  to  sell  out  his  household  furniture,  and 
that  he  was  to  separate  from  his  wife;  that 
he  told  witness,  in  the  most  matter  of  fact 
way,  that  he  had  made  up  his  mind  to  sepa- 
rate from  his  wife;  that  witness  told  him 
slie  thought  he  must  be  either  insane  or  his 
mind  deranged  in  some  way;  that  it  was  a 
terrible  shock  to  her;  that  plaintiff  gave  no 
reason  whatever,  except  that  he  said,  or 
tried  to  say,  that  it  was  impossible  to  get 
along  with  her;  he  did  not  say  why;  wit- 
ness tried  to  draw  from  him  some  reason, 
and  he  was  unable  to  give  any;  that  the 
witness  talked  with  plaintiff  two  hours  at 
that  time,  and  he  made  no  complaint  that 
his  wife  had  accused  him  of  infidelity  or 
any  other  offense.  On  cross-examination, 
the  witness  stated  that  in  their  conversation 
she  said  to  plaintiff,  "Charlie,  have  you  no 
consideration  for  honor  in  this  matter?"     He 


answered,   "No;   none  whatever."    Witness 
testified  that  she  believed.  If  pl^ntiff  had 
any  grounds  for  complaint  at  that  time,  Ijy 
reason  of  their  family  acquaintances  and  im- 
mediate friendship   he  would  have  told  her 
with  the  utmost  frankness  of  the  fact.     Fur- 
ther, on  cross-examination,  she  said:     "I  say 
under  oath  that  Mr.  Beach  was  as  happy 
and  contented  a  man  in  his  married  life  as 
the  majority  of  married  men  are.     I  have 
had  him  up  there  to  my  bouse,  and  talked 
with  him  hours  long,  after  this  trouble.     I 
have  done  everything  I  conld  to  bring  tbem 
together.     Mrs.  Beach  wrote  him  letter  after 
letter.     She    implored    him    on    her    knees 
to    come    back    to    her.     In    my    presence 
she    wept    tears    after    tears,— millions    of 
them.     She  implored  him  to  come  back  and 
live  with  her.  If  only  for  public  opinion's 
sake."     Witness  testified  that  she  said  to  the 
defendant    in    error,    "Charlie,    there    Is    a 
woman     in    the    case;"      that    he    simply 
laughed,  and  said,  "Oh,  you  know  a  great 
deal  too  much,  Mrs.  Ballou."     "He  never  de- 
nied It.     I  accused  him  of  a  woman  the  first 
time,  and  he  laughed,  and  said,   'Oh,  you 
know  too  much;   I  won't  even  deny   It' " 
The  testimony  of  defendant  and  these  other 
witnesses  for  the  defense  as  to  the  general 
character  of  the  relations  existing  between 
the  parties,  and  their  conduct  towards  each 
other,   prior  to   the  separation,   tending  to 
show   that  their  relations  were  more  than 
ordinarily  amicable,  kind,  and  affectionate, 
and  that  there  were  no  quarrels  or  conten- 
tions, or  apparent  cause  for  quarrels  or  con- 
tentions, between  them  prior  to  such  separa- 
tion,  Is  further  corroborated  by   the  testi- 
mony of  John  M.   Saunders,  a  son  of  the 
plaintiff  in  error  by  a  former  marriage,  who 
was  a  member  of  the  family,  and  by  Bridget 
Murphy,  for  many  years,  and  up  to  the  very 
day   of  the  separation,   a  domestic   In   the 
family. 

We  must  conclude  from  this  record  that 
there  has  been  a  total  failure  on  the  part  of 
the  defendant  in  error  to  establish  by  a  pre- 
ponderance of  testimony  his  allegations  that 
prior  to  the  28th  day  of  September,  1S93, 
wlien  he  al^andoned  the  plaintiff  in  error,  there 
had  lieen  any  friction  in  their  domestic  rela- 
tions, or  that  they  had  quarreled,  and  his 
liome  been  made  uncomfortable  to  him,  or  his 
domestic  peace  disturbed,  or  that  he  had  suf- 
fered any  mental  anguish,  pcin,  discomfort,  or 
loss  on  account  of  any  accusations  made 
against  him  by  his  wife,  or  any  charges  made 
by  her  that  he  had  failed  In  his  marital  obli- 
gations, or  had  been  intimate  in  an  Improi)er 
sense  with  other  women,  or  that  she  had  in- 
terfered with  his  business,  and  caused  hiia 
loss  or  damage  by  reason  of  any  accusations. 
We  cannot  believe  from  the  weight  of  the  tes- 
timony In  this  cause  that  any  such  accusations 
had  been  made,  or  even  thought  of,  by  the 
wife,  until  immediately  preceding  her  aban- 
donment. The  burden  of  proof  was  upon  the 
defendant  in  error  to  establish  these  charges. 
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The  oTerwbelming  preponderance  of  the  tes- 
timony Is  that  they  were  groundless.  It  more 
wu  needed  to  Induce  this  conclusion,  we  find 
It  In  the  express  declaration  of  the  defendant 
In  error  himself.  In  a  letter  which  la  a  part 
of  the  record,  written  by  him  to  bis  wife  on 
the  28th  day  of  September,  1893,  announcing 
Us  purpose  to  no  longer  live  with  her  as  her 
husband.     Said  letter  Is  as  follows:    "New 

York,  Wednesday, ,  180-.    [This  blank  Is 

supplied  by  other  testimony  in  the  record,  and 
fixes  the  date  of  this  letter  as  of  September  28, 
1893.]  Anne:  These  are,  as  Shakespeare 
says,  'some  of  the  saddest  words  that  ever 
blotted  paper.'  I  have  nerved  myself  this 
erenlng  to  write  yon  a  confession,— to  tell  yon 
what  for  many  a  long  day  has  been  in  my 
heart,  and  which  I  ought  to  have  told  you  long 
ago.  I  have  struggled  against  It,  but  It  Is 
here,  and  a  fact,  and  I  cannot  longer  deceive 
myself  or  you.  I  am  wholly  unworthy  of 
your  love.  I  never  realized  it  so  much  until 
the  past  few  weeks,  when  you  have  written 
me  those  beautiful  and  touching  letters,  which 
have  only  served  to  emphasize  my  heartless- 
ness  and  wrongdoing.  I  am  very  guilty,  and 
have  done  you  a  grievous  wrong.  I  do  not 
love  you  any  longer  as  a  husband  should  love 
his  wife.  I  feel  very  tender  of  you,  and  very 
sorry,  sorry  for  you;  but  there  is  in  my  heart 
no  response  to  the  tender,  loving  things  you 
have  lately  said  and  written  to  me,  and  I  will 
not  longer  go  on  In  the  wretched  mockery  of 
trying  to  make  you  think  I  care  for  you  in  a 
lover-like  way,  when  I  do  not.  You  have 
worn  out  all  my  love.  It  is  not  all  or  greatly 
my  fault  that  my  heart  has  wandered  away 
from  you.  You  have  not  been  sympathetic  of 
my  higher  and  better  self.  Yon  care  nothing 
for  my  intellectual  life,  and  I  have  been  as 
lonely  in  my  own  home — ^bed  and  dinners  and 
chairs  aside— as  though  I  had  been  in  the  des- 
ert My  love  for  yon  is  dead.  I  will  not 
mark  you  with  a  counterfeit  We  can  never 
live  together  again.  It  would  be  a  shameful 
travesty  on  a  hU8t>and's  love  for  me  to  con- 
sent to  it '  Let  us  separate,  and  each  go  our 
way  In  peace,  without  making  each  other's 
life  more  miserable  than  otherwise  It  would 
be.  I  shall  always  care  for  you,  and  minis- 
ter of  my  substance  to  your  wants,  but  your 
husband  I  can  never  be  again.  I  am  no 
more  responsible  for  the  impulses  and  emo- 
tions of  my  heart  than  I  am  for  the  recurring 
of  the  tides.  After  a  great  heart  struggle 
and  a  long  conslderatloa,  I  am  sending  these 
sad  lines.  I  have  only  one  last  word  of  re- 
quest for  you:  Dont  tell  your  dear  children 
of  what  this  letter  contains.  Don't  poison 
Amy  and  Alice— my  two  dear  daughters,  both 
equal  in  my  heart's  love— against  me.  Let 
Amy,  dear  heart,  love  me  as  much  as  ever,  as 
her  'dear  papa';  and  teach  Alice  to  love  me 
better  than  she  does  now.  Don't  tell  the 
boys.  DMi't  tell  any  one.  And  now,  my  own 
dear  girl,  think  as  kindly  of  me  as  yon  can, 
and  understand  somehow  the  heartache  that 
goes  with  this  letter.    Don't  think  that  I  cast 


you  off.  I  will  care  for  yon  and  the  children. 
This  of  course.  Don't  tiy  to  see  me.  That 
will  <Hi]y  make  the  sore  bleed  the  more. 
When  the  house  is  rented,  I  will  go  out,  and 
you  can  come  and  get  all  your  things,  and  I 
will  take  care  of  what  is  left  When  time  has 
done  Its  work  in  healing  the  wound  these  cruel 
lines  will  give  you,  I  will  come  and  see  yon 
and  the  children,  and  we  shall  do  all  we  can  to 
make  the  future  comfortable  and  happy.  Don't 
worry  for  me.  I  have  never  been  worthy  of 
your  love.  I  am  not  worthy  of  it  now.  Don't 
ask  me  for  more.  God  bless  you  and  comfort 
you.  God  keep  you  always  in  the  peace  and 
happiness  you  so  well  deserve.  Oharles  F. 
Beach,  Jr."  This  letter  must  be  held  to  com- 
pletely exonerate  the  plaintiff  in  error  from 
any  charges  alleged  which  antedate  Its  writ- 
ing. Were  the  testimony  of  defendant  in  er- 
ror tme,  that  prior  to  that  time  his  wife  had 
accused  him  of  infidelity,  had  published  it  to 
others,  had,  in  her  anger  thereat  endeavored 
to  destroy  his  business  and  injure  him  in  other 
respects,  and  such  conduct  on  her  part  was  the 
cause  of  his  abandonment  of  her,  tliat  fact 
would  have  been  stated  in  this  letter.  Had 
be  any  excuse  for  such  abandonment,  ho 
would  have,  at  least  attempted  to  deceive  him 
self  into  a  Justification  of  his  contemplated  act, 
if  he  could  not  deceive  others.  He  would  have 
used  these  accusations,— these  complaints  of 
hers;  the  fact  that  they  had  made  his  life  mis 
erable  and  had  destroyed  the  peace  and  cou 
cord  of  his  marital  relations.  He  would  have 
Bought  to  Justify  himself  for  the  act  he  w.n? 
about  to  commit  by  throwing  some  of  th( 
blame  upon  her.  But  this  letter  is  not  a  let 
ter  of  accusation.  There  is  not  within  it.« 
lines  the  suggestion  of  a  fault  committed  b.r 
her.  "I  have  nerved  myself  this  evening  ti 
write  yon  a  confession.  •  •  •  I  am  unwor 
thy  of  your  love.  •  •  •  I  have  never  real 
ized  it  until  the  past  few  weeks.  •  •  • 
Your  letters  have  only  served  to  emphasize  my 
heartlessness  and  wpoogdoing.  •  •  •  I  di 
not  love  you  any  longer  as  a  husband  should 
love  his  wife.  •  •  •  I  am  very  guilty,  and 
have  done  you  a  grievous  wrong.  *  •  •  I 
feel  very  tender  of  you,  and  very  sorry,  sorry 
for  you;  but  there  is  in  my  heart  no  response 
to  the  tender,  loving  things  you  have  lately 
said  hnd  written  to  me.  *  •  •  My  heart 
has  wandered  away  from  you."  And  why? 
Because  she  bad  been  accusing  him  of  crimes 
he  had  not  committed?  Because  she  had 
charged  him  with  Infidelity  to  his  marriage 
vow,  thus  dodng  him  a  wrong,— the  greatest  of 
wrongs  to  a  sensitive  nature?  No;  these  are 
not  charged  here  as  an  excuse.  The  only  sug- 
gestion of  fault  upon  her  part  is  that  she 
"cared  nothing  for  bis  intellectual  life."  Had 
the  charge  he  now  asserts  been  true,  would 
he  have  closed  that  letter,  "God  keep  yon  al- 
ways In  the  peace  and  happiness  you  so  well 
deserve"?  However  this  letter  might  be  char- 
acterized, it  cannot  be  construed  as  Justifying 
the  defendant  in  error  for  abandoning  his  wife 
on  the  grounds  of  the  charges  contained  in  hii 
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petition  in  this  cause.  It  Is  a  complete  ref- 
utation of  such  charges  so  far  as  they  relate 
to  the  period  when  these  parties  dwelt  to- 
gether as  husband  and  wife,  and,  placed  side 
by  side  with  his  testimony  in  this  cause,  does 
not  show  him  to  l>e  entitled  to  that  degi'ee  of 
credit  which  would  authorize  a  court  to  take 
his  uncorroborated  testimony  against  the  tes- 
timony of  a  half  dozen  witnesses,  who,  at 
least,  hare  not  furnished  the  substantial  data 
for  their  own  impeachment  We  must  there-' 
fore  conclude  that,  if  accusations  of  infidelity 
were  made  by  the  wife  against  the  husl>and, 
they  were  made  subsequent  to  her  abandon- 
ment by  him. 

Certain  letters  are  Introduced  In  eTidence  by 
the  defendant  in  error,  as  also  the  deposition 
of  one  George  Gascoigne,  to  prove  such  accu- 
sations made  by  the  wife  subsequent  to  her 
abandonment.  The  defendant  in  error  testi- 
fied that  she  had  written  defamatory,  scanda- 
lous, and  obscene  letters,  and  that  she  had  at- 
temptc^l  to  spy  upon  his  movements.  And 
the  witness  Gascoigne,  who  was  a  private  sec- 
retary foj  defendant  in  error,  a  boy  of  21  or 
22  years  of  age  at  the  time  of  the  occurrences, 
testified  that,, in  his  capacity  of  secretary,  he 
often  visited  the  home  of  the  parties;  that 
some  time  in  1893  he  observed  forthe  first  time 
that  tliere  was  a  breach  in  the  domestic  rela- 
tions of  the  parties,  and  since  that  time  they 
have,  to  his  knowledge,  lived  very  unhappily; 
that  they  have  been  living  apart;  that  one 
day  witness  called  at  the  house,  shortly  be- 
fore the  separation;  that  plaintiff  in  error  then 
t(dd  him  that  Mr.  Beach  had  not  treated  her 
well;  that  "about  the  summer  of  1893  I  called, 
In  accordance  with  her  request,  one  afternoon, 
at  the  Hotel  Endicot.  where  I  met  Mrs.  Beach 
find  a  familiar  friend  of  hers,  a  Mrs.  Ballon, 
and  they  talked  to  me  about  Mr.  Beach  the 
whole  aftci-noon.  She  stated  to  me  that  Mr. 
Beach  had  admitted  to  her  that  he  had  been 
Intimate  with  other  women.  Mrs.  Beach  re- 
quested me  to  keep  her  Informed  as  to  certain 
of  Mr.  Beach's  matters  without  his  knowl- 
edge. At  this  particular  time  Mrs.  Beach 
made  these  positive  statements:  That  Mr. 
Beach  told  her  he  had  been  intimate  with  oth- 
er women;  that  he  was  at  that  moment  trav- 
eling about  the  country  with  a  woman;  and 
that  she  believed  he  was  crazy."  It  may  as 
well  be  here  stated  as  elsewhere  that  this  tes- 
timony of  Gascoigne  Is  directly  contradicted 
by  both  Mrs.  Beach  and  Mrs.  Ballou  so  far  as 
It  relates  to  any  accusation  upon  the  part  of 
Mrs.  Beach  that  her  husband  had  been  ci'im- 
Inally  intimate  with  other  women;  and  It 
would  appear  from  the  testimony  that  the 
witness  Gascoigne  was  mistaken  as  to  the 
time  of  the  interview  at  the  Hotel  Endicot; 
that  it  was  not  prior  to  the  separation,  but 
subsequent.  This  is  not  only  shown  by  the 
direct  testimony  of  Mrs.  Ballou  and  Mrs. 
Beach,  but  it  is  shown  by  the  fact  that  Mrs. 
Beach  was  not  at  the  Hotel  Endicot  until  she 
was  taken  there  by  Mrs.  Ballou,  after  she 
bad  been  al>andoued  by  her  husband,  and  that 


the  abandonment  occurred  in  September,  and 
the  letter  to  the  witness  Gascoigne  from  Mis. 
Beach,  requesting  him  to  call  at  the  hotel,  was 
dated  November  10th.  This  letter  referred  to 
by  witness  does  not  bear  out  the  theory  that 
Mrs.  Beach  desired  to  emt^oy  the  witness 
Gascoigne  as  a  spy  upon  the  movements  ot 
her  husband,  or  that  there  was  any  improper 
motive  or  purpose  on  her  part  in  writing  it, 
or  In  her  desire  to  meet  him.  The  letter  Is  as 
follows:  "1022  Lexington  Avenue,  Nov,  10, 
1803.  My  Dear  George:  Yon  don't  know 
what  a  comfort  it  is  to  me  to  know  that  you 
are  with  Mr.  Beach.  I  know  you  like  him. 
and  are  loyal  to  him;  but  you  can  be  my 
friend  without  any  disloyalty  to  him,  for  yon 
know  how  fond  I  am  of  him,  in  spite  of  the 
wrongs  he  would  do  me.  I  should  not,  I  sup- 
pose, have  taken  you  into  my  confidence,  only 
there  seemed  to  be  no  other  way  to  get  news 
of  him.  He  will  not  write  to  me  aoout  him- 
self, and  I  must  know,  or  I  cannot  stand  it 
I  told  Mr.  Beach  what  you  had  said  about 
staying  with  him,  because  you  liked  him.  It 
pleased  him  very  much.  George,  I  cannot  tell 
you  how  much  I  thank  you  for  your  promise 
to  write  to  me,  and  tell  me  the  things  I  want 
to  know.  I  want  to  loiow  how  he  Is  In  health 
and  spirits,  how  bis  business  prospers,  and 
anything  you  think  I  would  like  to  know.  Tell 
me  how  often  he  gets  letters  from  New  Or- 
leans. George,  if  we  could  only  save  him 
from  maldng  this  terrible  mistake!  He  is  on 
the  road  to  ruin,  unless  he  can  be  made  to  see 
the  wrong  he  Is  doing  both  himself  and  me.  I 
am  a  little  stronger,  but  I  do  not  know  how 
long  it  will  last.  I  am  so  unhappy.  Write 
me  whenever  you  have  anything  to  tell  me 
that  you  know  I  would  wish  to  hear,  i  hope 
you  do  not  think  it  too  much  trouble.  Sin- 
cerel.v,  your  friend,  A.  M.  Beach." 

The  other  letters  claimed  by  counsel  for  de- 
fendant in  error  to  be  Incriminating,  and  to 
substantiate  the  charge  of  cruelty,  are  four 
in  number,— one  dated  July  22, 1894,  address- 
ed to  Mrs.  N.  A.  Van  Loan,  the  sister-in-law 
of  the  plaintiff  in  error;  one  addre^ed  to  the 
defendant  in  error;  one  to  Mr.  Charles  Dris- 
coU;  and  one  to  the  Binghampton  Wagon 
Company,  the  employer  of  said  Driscoll,— all 
written  by  the  plaintiff  in  error.  Mrs.  Van 
Tjoan,  although  the  sister-in-law  of  the  plain- 
tiff in  error,  is  one  of  the  women  with  whom 
defendant  in  error  alleges  his  wife  charged 
him  with  criminal  intimacy.  Her  htisband, 
Mr.  Van  Loan,  was  at  the  time  the  letter  was 
written  confined  in  an  insane  asylum.  Mrs. 
Beach  had  visited  him.  He  was  her  brother. 
On  her  return  from  the  Insane  asylum,  she 
wrote  the  letter  to  her  sister-in-law,  from 
which,  passing  over  certain  preliminaries, 
and  speaking  of  her  brother's  condition,  we 
quote  as  follows:  "Now,  if  you  still  care  for 
John,  and  desire  his  recoyeiy,  I  think  you  can 
do  him  more  good  than  any  one,  for  I  think 
his  love  for  you  is  now  the  cause  of  his  In- 
sanity. The  relations  you  have  had  with 
Charles  has  caused  him  great  mental  distress. 
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and,  when  be  heard  that  he  had  separated 
from  me,  he  at  once  came  to  the  conclusion 
that  you  were  the  cause  of  It,  and  his  mind 
tonld  bear  the  strain  no  longer.  You  iwssl- 
bly  may  think  the  same  thing.  So,  U  it  is 
any  comfort  for  you  to  Isnow  it,  you  are  not 
in  the  slightest  degree  responsible,  only  so 
far  as  such  clandestine  Intimacies  serve  to 
win  a  hnsband's  love  from  his  wife.  Another 
woman,  whom  we  met  at  Prospect  last  sum- 
mer, and  with  whom  he  became  so  infatuated 
that  be  wanted  to  get  rid  of  me,  and  she  was 
to  get  rid  of  her  husband,  and  they  had  a 
well-defined  plan  to  marry  each  other.  She 
lias  recognized  her  own  folly,  and  gone  back 
to  her  husband.  Charlie  tried  to  get  a  di- 
vorce from  me,  but  has  failed.  •  •  •  I  am 
very  thankful  that  I  knew  nothing  of  his  re- 
lations with  yon  until  after  our  separation. 
1  never  dreamed  of  it,  although  I  had  bints 
and  insinuations  which  I  would  never  listen 
to.  I  believed  that  my  husband  loveS  me 
with  all  his  heart  He  seemed  devoted  to 
me.  We  never  had  a  word  about  any  woman, 
least  of  all  yon;  yet  I  believe  he  told  Lando 
that  I  made  him  miserable  with  my  Jealousy, 
rind  so  on.  That  is  not  in  the  least  true.  He 
never  gave  me  cause  for  jealousy  that  I  knew 
of.  and  I  was  one  of  the  happiest  women  on 
earth,  for  I  loved  and  trusted  my  husband 
implicitly.  I  did  not  dream  that  he  would 
take  advantage  of  the  unprotected  condition 
of  my  brother's  wife,  or  that  she  would  for 
one  moment  listen  or  respond  to  such  ad- 
vances. Now,  I  am  not  going  to  reproach 
.vou,  for  it  is  a  thing  of  the  past,  I  hope;  and  I 
suppose,  if  it  bad  not  been  you,  it  would  have 
been  some  other  woman;  and  you  must  now 
Kuffer  remorse  enough  without  any  adding  to 
it,  for  I  don't  think,  you  are  a  woman  to  do 
wrong  and  not  suffer  for  it  in  the  end.  You 
must  have  known  you  were  doing  wrong 
when  I  knew  nothing  of  It,  and  when  you 
thought  Charlie  was  in  love  with  you,  and 
sought  your  society  for  no  good  purpose.  He 
told  me  after  your  separation  that  he  had 
bei>n  Koing  out  with  a  married  woman  all 
the  winter  before;  that  he  had  been  crim- 
inally intimate  with  her;  that  he  did  not  care 
for  her,  bat  had  a  good  time.  Of  course,  he 
did  not  tell  me  her  name,  but  I  suppose  now 
you  were  the  woman;  only  I  hope  be  said 
what  was  not  true  when  he  said  you  were 
both  unfaithful  to  your  marriage  vows.  I 
don't  believe  that  part  of  it.  I  believe  you 
were  imprudent  and  wrong,  but  not  criminal. 
•  ♦  •  Keep  yourself  pure  in  thought  and 
action  for  the  sake  of  your  future,  for  your 
dear  children's  sake.  Never  be  ashamed  to 
look  into  their  pure  little  eyes.  Never  do 
anything  to  disgrace  your  motherhood.  I 
say  this  with  no  personal  feeling  or  spirit  of 
censure.  I  have  no  ill  will  towards  you.  I 
only  feel  sorry  from  my  heart  for  It  all,  for 
your  sake,  for  John's  soke.  The  blame  rests 
mostly  with  Charlie,  I  know.  I  have  suffer- 
ed too  much,  have  been  too  utterly  broken- 
hearted, to  have  any  place  for  petty  feelings 


of  any  kind.  I  have  only  pity  In  my  heart  for 
your  trouble,  sorry  for  the  mistake  that  has 
grown  out  of  your  trouble,  and  the  hope  that 
It  may  do  you  no  harm,  and  that  you  may 
have  a  happier  future  than  I  can  look  for- 
ward to.  Now  that  Charlie  has  lost  this  wo- 
man. It  is  just  possible  be  may  write  to  you 
again,  and  se^  to  renew  his  relations  with 
you.  I  hardly  think  that  possible,  but,  if  he 
does,  don't,  I  beg  you,  answer  or  have  any- 
thing to  do  with  him,  for  the  sake  of  your 
reputation.  •  •  ♦  If  your  imprudence  has 
really  done  this  thing,  does  it  not  teach  us 
that  wrong  brings  its  own  punishment? 
Now,  Minnie,  don't  fret  about  the  past,  but 
take  up  the  burden  of  life  again,  as  I  ^all 
have  also  to  do,  and  do  the  very  best  you 
can.  Do  what  is  right  from  day  .to  day,  and 
God  will  comfort  you  and  help  you,  and  give 
you  happiness  yet.  Affectionately,  Anne." 
The  letter  to  her  husband  dated  August  16, 
1804,  so  far  as  it  relates  to  the  petition  in 
this  cause,  is  as  follows:  "»  »  •  i  gpeak 
now  from  no  personal  feeling,  but  for  your 
own  protection,  to  warn  you,  so  that  it  may 
be  a  guide  to  your  conduct  in  the  future.  I 
tblnk  of  you  only  as  Alice's  father,  and  I  do 
not  want  certain  things  ever  to  come  to  her 
ears;  and  because  of  what  you  have  done  for 
Amy,  and  been  to  her  in  the  past,  I  do  not 
want  her  to  think  too  badly  of  you.  I  know 
now  of  your  relations  with  my  brother's  wife. 
I  have  known  it  only  within  a  few  weeks, 
and  I  suppose  she  must  be  the  woman  you 
told  me  of.  It  has  caused  John's  insanity,  I 
feel  sure.  I  did  not  intend  to  speak  of  it  to 
yoxL  I  did  not  expect  to  write  to  you  again, 
but,  knowing  that  you  were  seen  in  her  home 
lately,  I  naturally  concluded  yon  were  seek- 
ing to  renew  those  relations,  and,  for  Alice's 
sake,  I  beg  of  you  not  to  be  seen  with  her" 
again.  It  is  too  unnatural,  too  disgraceful, 
to  think  of.  There  are  enough  women  in  the 
world.  Don't  come  so  near  our  doors.  Who 
would  have  thought  you  would  have  turned 
out  to  be  such  a  sensual  llberthie.  Intellec- 
tual men  seem  fitted  for  better  things.  Can 
this  be  your  reel  nature,  or  how  have  you 
gone  so  wrong?  I  have  just  had  a  letter  from 
a  lawyer  in  New  York,  who  says  to  me: 
'Liearnlng  that  you  are  in  quest  of  evidence  to 
procure  a  divorce  from  your  husband,  Chas. 
F.  Beach,  Jr.,  I  heg  the  liberty  of  addressing 
you.  I  have  eyewitness  evidence  of  respon- 
sible parties  which  will  secure  you  on  abso- 
lute divorce  upon  statutory  grounds  without 
any  difiiculty.  If  I  can  be  of  any  assistance 
to  you,  kindly  advise  me  by  return  mail,  and 
I  will  be  pleased  to  communicate  with  you. 
Awaiting  your  reply,  I  b%  to  subscribe  my- 
self.' (I  suppose  It  must  be  from  a  lawyer, 
although  It  does  not  say  so.)  I  withhold  the 
name  of  the  lawyer,  but  this  is  the  second  one 
who  has  written  to  me  offering  me  his  serv- 
ice. Of  course,  I  know  they  are  men  of  no 
repute,  who  are  looking  out  for  such  things 
all  the  time,  but  it  shows  the  notoriety  you 
are  getting.    The  first  one  I  paid  no  attention 
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to.  This  one  I  thought  at  first  to  turn  over 
to  Mr.  Thacber  to  answer,  but  I  dislike  to 
let  him  know  anything  more  about  you.  It 
Is  a  queer  thing  to  ask  of  you,  but  should  I 
answer  It  or  let  It  go?  I  shall  not  need  his  as- 
sistance If  I  ever  want  to  get  a  divorce,  but  1 
should  think  it  better  to  let  him  know  our 
differences  had  been  adjusted.  Surely,  such 
things  must  do  you  harm  in  a  business  way, 
and  that  is  now  of  Interest  to  me.  Why  can't 
you  lead  a  decent  Ufe?  I  want  to  believe  your 
love  for  Amy  and  Alice  Is  pure  and  sincere, 

>  but  you  cannot  expect  to  lead  the  life  of  a 
libertine,  and  at  the  same  time,  enjoy  the 
love  and  society  of  two  such  pure  little  souls. 
i$uch  love,  such  companionship,  ought  to  sat- 
!F>fy  any  man.  You  cannot  have  both.  Make 
up  your  mlpd  either  to  lead  a  decent  life,  or 
give  up  your  children.  I  Inclose  Alice's  let- 
ter. Anne  M.  Beach."  The  third  was  ad- 
dressed to  Charles  DrIscoU,  was  simply  a  re- 
quest to  let  the  writer  know  where  his  head- 
quarters were  that  winter,  and  whether  he 
would  be  in  New  York  state,  in  the  neighbor- 
hood of  Kingston,  in  the  near  future,  stating 
that  the  writer  would  like  to  see  him  on  a 
matter  that  concerned  them  both,  and  would 
meet  him  at  Kingston  at  any  time;  signed, 
"A.  M.  Beach."  The  fourth  was  a  letter  to 
the  Binghampton  Wagon  Company,  asking 
them  to  Inform  the  plaintiff  in  error  whether 
Charles  Drlscoll  was  in  their  employ,  and 
where  he  made  his  headquarters  when  not 
traveling,  and  stating  that  she  had  sent  a 
letter  to  him  in  care  of  Columbus  Buggy  Com- 
pany, which  they  informed  her  was  forward- 
ed to  him  In  care  of  Binghampton  Wagon 
Company.  She  further  stated  that  she  de- 
sired to  communicate  with  him,  ana  would 
be  obliged   If  they  would  give  her  any   in- 

■  formation  concerning  him  that  would  help 
her  to  do  so. 

This  was  all  the  correspondence  relied  upon 
to  establish  the  accusations  of  criminal  Inti- 
macy, which  it  was  contended  would  establish 
the  charge  of  extreme  cruelty.  These  letters 
were  all  written  subsequent  to  the  abandon- 
ment of  the  plaintiff  in  error  by  the  defendant 
in  error,  and  while  they  were  living  separate 
and  apart.  The  question  presents  itself  here, 
upon  the  threshold  of  this  branch  of  the  case, 
if  these  letters  ^ustsmed  the  charge  that 
plaintiff  in  error  had  accused  the  defendant 
In  error  of  criminal  Intimacy  with  other 
women,  and  if  such  allegations  constituted 
the  extreme  cruelty  contemplated  by  the  law 
as  a  cause  for  divorce,  should  they  be  held  to 
constitute  such  cause  for  divorce  when  writ- 
ten while  the  marriage  relation  was  not  sub- 
alstlng  in  fact?  That  cruelty  which  is  con- 
templated by  the  law  as  being  ground  of  di- 
vorce Is  the  cnielty  which  renders  marital  co- 
habitation intolerable,  whicli  destroys  the  con- 
cord, the  harmony,  and  affection  of  the  itar- 
ties,  and  renders  unsafe  the  actual  existence 
of  such  marital  relations.  Can  it  therefore 
be  said  that  that  can  be  destroyed  or  rendered 
hatolerable  that  does  not  exist?    The  defend- 


ant In  error  in  this  cause  had,  before  tbeae 
letters  were  written,  withdrawn  from  that 
status  which  the  law  establishes  for  the  mar- 
ried relation.  Ee  bad  himself,  as  far  as  it 
was  In  his  power,  and  as  actual  fact,  dissolved 
the  marriage.  These  accusations  upon  her 
part,  if  established,  could  not  affect,  then, 
the  pleasure  or  happiness  which  It  was  his 
right  to  enjoy  under  the  relationship  of  hus- 
band and  wife,  because  he  bad  himself  aban- 
doned whatever  of  contentment  and  happi- 
ness there  might  have  been  in  that  relation. 
The  cruelty  contemplated  by  the  law  must 
operate  upon  the  husband  or  wife  while  liv- 
ing in  the  relation  of  buslmnd  and  wife.  It 
is  not  upon  the  individual  distinct  from  the 
rehition  that  it  must  operate,  but  upon  the  in- 
dividual while  he  or  she  Is  without  fault,  and 
in  the  proper  discharge  of  the  duties  which 
the  relation  ot  (uarriage  imposes. 

We  do  not  think  a  case  can  be  found  in  the 
books  where  s  husband  has  wrongfully  driven 
his  wife  from  home,  without  any  fault  upon 
her  part,  has  cast  her  off,  or  has  himself, 
without  fault  upon  her  part,  wrongfully  de- 
serted or  abandoned  her.  and  then  been  per- 
mitted to  have  the  bonds  of  matrimony  dis- 
solved upon  bis  complaint  of  cruelty  upon  her 
part,  consisting  only  In  words  of  accusation. 
A  plaintiff  In  divorce  is  not  only  required  to 
prove  such  wrongs  committed  by  the  re- 
spondent as  constitute  a  legal  cause  of  di- 
vorce, but  he  must  also  allege  and  prove  that 
he  Is  himself  without  fault;  that,  from  the 
time  of  the  marriage  to  the  commencement  of 
such  proceedings,  he  has  at  all  tiroes  faith- 
f ully  performed  all  of  his  marital  duties  and 
obligations  towards  the  defendant.  Mr.  Bish- 
op, in  his  work  on  Marriage,  Divorce,  and 
Separation  (section  343),.  quoting  from  Lord 
Stowell,  says:  "The  doctrine  has  Its  founda- 
tion in  reason  and  propriety.  It  would  be 
hard  if  a  man  could  complain  of  a  breach  of  a 
contract  which  he  has  violated;  if  he  could 
complain  of  an  Injury  when  he  Is  open  to  a 
charge  of  the  same  nature.  It  is  not  unfit.  If 
he  who  is  the  guardian  of  the  pui-ity'  of  his 
own  house  has  converted  it  Into  a  brothel, 
that  he  should  not  be  allowed  to  complain  of 
the  pollution  which  he  himself  has  Introduced; 
if  he  who  has  first  violated  his  marriage  vows 
should  be  barred  of  his  remedy.  The  parties 
may  live  together,  and  find  sources  of  mutual 
forgiveness  in  the  humiliation  of  mutual  guilt. 
They  are  suitable  and  pioper  companions." 
The  same  author  (section  344  of  the  same 
work)  says:  "Though  thus  the  defense  of  re- 
crimination is  shown  to  have  come  to  us  legiti- 
mately and  from  a  high  source,  this  historical 
view  Is  of  little  consequence,  for  the  doctrine 
adheres  and  is  firmly  fixed  in  our  common- 
law  and  equity  system  of  Jurisprudence.  A 
view  adequate  to  our  present  elucidation  Is 
that,  extending  through  our  entire  law,  yet 
variously  modified  according  to  the  particular 
issue,  there  is  a  rule  which  forbids  redress  to 
one  for  an  injury  done  him  by  another  if 
himself  in  the  wrong  about  the  same  thing 
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whereof  he  complains;  and  it  will  not  avail 
the  plaintiff  that  he  Is  less  In  fault  than  the 
defendant.  He  mnst  come  Into  court,  as  the 
expression  Is.  with  clean  hands." 

It  being  made  to  appear  conclusively  by  this 
record  that,  from  the  date  of  the  marriage  to 
the  date  of  the  abandonment  of  plaintiff  hi  er- 
ror by  the  defendant  In  error  (a  period  of  11 
years),  the  relations  of  the  parties  had  been 
more  than  ordinarily  amicable  and  proper, 
and  that  such  abandonment  was  wholly  the 
fault  of  the  defendant  In  error,  this  court  will 
not  hold  the  deserted  and  abandoned  wife  to 
that  degree  of  prudential  conduct  that  she 
might  be  held  to  if  under  the  protection  and 
tare  of  a  loving  husband,  performing  the  du- 
ties and  obligations  imposed  upon  him  by  the- 
status  of  marriage.  We  think,  therefore,  that 
if  the  charge  In  the  petition  that  plaintiff  in 
error  had  accused  defendant  in  error  of  in- 
fldelity  to  his  marriage  vows  by  criminal  in-, 
timacy  with  other  women  were  clearly  estab- 
lished, when  it  appears  that  such  accusations 
were  made  while  the  parties  were  living 
apart,  because  of  the  wrongful  abandonment 
by  the  defendant  in  ^rror,  such  accusations 
would  not  constitute  that  cruelty  contemplat- 
ed by  the  laws  of  this  territory  as  a  cause  of 
divorce.  But,  waiving  the  proposition  that 
that  which  would  constitute  cruelty  while  the 
parties  were  living  together  as  husband  and 
wife  would  not  constitute  cruelty  where'  they 
were  living  separate  aid  apart,  we  will  con- 
sider the  case  as  presented  by  counsel  for  de- 
fendant in  error,  and  inquire  whether  the 
proof  in  this  case  shows  such  cruelty  as  is 
contemplated  by  the  law,  even  though  the  par- 
tics  were  living  together  when  (he  letters 
complained  of  were  written.  What  Is  the 
meaning  of  the  term  "extreme  cruelty"  under 
our  statutes?  And  what  will  constitute  a 
case  justifying  a  dissolution  of  the  bonds  of 
marriage  for  that  cause?  It  is  much  more  dlf- 
flcnlt  to  Oeterraine  what  will  constitute  ex- 
irome  cruelty  within  this  statute  than  it  is  to 
rtetcrnilne  what  will  not.  No  exact  definition 
of  this  phrase  is  found  in  the  boolis.  Under 
tlie  practice  In  England  and  nearly  all  the 
states  of  this  Union  the  Issues  in  divorce 
cases  are  tried  by  the  court,  without  the  In- 
tei-ventlou  of  a  jury,  and  the  conclusions  are 
necessarily  always  a  combination  of  both  law 
and  fact.  No  two  cases  hardly  ever  corre- 
s|)ondiug.  or  being  in  all  respects  similar,  the 
adjudications,  although  numerous,  have  not 
yet  evolved  any  definite  and  distinct  definition 
of  what  constitutes  ertrenre  cruelty,  although 
cruelty  has,  since  the  foundation  of  divorce 
procedure,  been  recognized  as  a  cause  for  the 
dissolution  of  mairiage.  Mr.  Bishop,  in  his 
work  on  Marriage.  D'vorce,  and  Separation 
^sections  1530  and  1.531),  says:  "Widely  known 
as  this  matrimonial  offense  Is,  and  much  as 
it  has  been  considered  by  the  courts,  they  have 
1)een  cautious  about  giving  it  an  afilrmative 
definition.  Lord  Stowell,  Sh:  John  NtchoU, 
and  Dr.  Lnshington  severally  declined  such 
defining,  deeming  it  more  safe  not  to  travel 


much  beyond  negative  descriptions.  Some  at 
our  own  judges  have  been  of  the  same  mind." 
Section  1531.  "Cruelty  Is  not  unfrequently 
said  to  be  any  actual  violence  endangering 
life,  limb,  or  health,  or  conduct  creating  a  rea- 
sonable apprehension  of  such  violence,  but 
there  are  forms  of  physical  injury  Involving 
no  violence,  actual  or  apprehended;  and  we 
shall  see  that  one  of  these  is  equally  legal 
cruelty.  Moreover,  the  danger  must  be  ade- 
quately serious." 

To  approximate  an  understanding  of  the  lati- 
tude and  meaning  of  this  phrase  as  now  ap- 
plied in  our  statute,  we  must  consider  the  his- 
tory, development,  and  evolution  of  the  law. 
The  case  of  Evans  v.  Evans,  4  Eng.  Bnc.  R. 
310,  decided  by  Lord  Stowell  in  1790,  has  by 
all  courts  been  considered  as  the  most  able 
exposition  of  the  law  relating  to  cruelty  as  a 
cause  of  divorce  In  England  at  that  time,  and 
as  correctly  embodying  the  doctrine  then  laid 
down  by  the  courts,  and  jiay  be  thus  stated: 
There  must  have  been  either  actual  violence 
committed,  attended  with  danger  to  life,  limb, 
or  health,  or  there  must  have  been  a  reason- 
able apprehension  of  such  violence.  The  ele- 
ment of  mental  suffering,  distress,  or  Injury 
was  entirely  excluded.  The  eminent  judge  In 
Evans  V.  Evans  says:  "What  is  cruelty  in  the 
present  case  it  is  hardly  necessary  for  me  to 
define,  because  the  facts  here  complained  of 
are  such  as  fall  within  the  most  restricted 
definition  of  cruelty.  They  affect  not  only  tno 
comfort,  but  they  affect  the  health  and  even 
the  life  of  the  party.  I  shall  therefore  de- 
cline the  task  of  hiying  down  a  direct  defini- 
tion. This,  however,  must  be  xmdcrstood:  that 
It  is  the  duty  of  courts,  and  consequently  the 
inclination  of  courts,  to  keep  the  rule  extreme- 
ly strict.  The  causes  must  be  grave  and 
weighty,  and  such  as  show  an  absolute  Im- 
possibility that  the  duties  of  the  married  life 
can  be  discharged.  •  •  •  What  f.ills  short 
of  this  is  with  great  caution  to  be  admitted. 
•  •  •  What  merely  wounds  the  mental  feel- 
ings is  In  few  cases  to  be  admitted  when  not 
accompanied  with  bodily  Injury,  either  actual 
or  menaced.  •  •  »  StlU  less  is  it  cruelty 
where  It  wounds,  not  the  natural  feelings,  but 
the  acquired  feelings,  arising  from  particular 
rank  and  station,  for  the  court  has  no  scale  of 
sensibilities  by  which  it  can  gaiige  the  quan- 
tum of  hijury  done  and  felt;  and  therefore, 
though  the  court  will  not  absolutely  exclude 
considerations  of  that  sort  when  they  are 
stated  merely  as  matter  of  aggravation,  yet 
they  cannot  constitute  cruelty  where  it  would 
not  otherwise  have  existed.  •  •  '•  In  the 
older  cases  of  this  sort  which  I  have  had  an 
opportunity  of  looking  into,  I  have  observed 
that  the  danger  of  life,  limb,  or  health  Is  usu- 
ally Inserted  as  the  ground  upon  which  the 
court  has  proceeded  to  a  separation.  The 
court  has  never  been  driven  off  this  ground. 
I  have  heard  no  one  case  cited  in  which  the 
court  has  granted  a  divorce  without  proof 
given  of  a  reasonable  apprehension  of  bodily 
hurt."     Mr.  Bishop  (section  1534),  after  citing 
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the  case  of  Evans  t.  Evans,  and  the  rule 
therein  stated,  says:  "Within  this  rule,  most 
of  our  statutes  authorizing  divorce  for  cruelty 
are  Interpreted  to  mean  simply  and  only  the 
cruelty  which  in  England  was  ground  for 
divorce  from  bed  and  board  when  our  country 
was  settled."  And  then  the  learned  author 
adds  (section  1547) :  "In  England  and  most  of 
our  states  the  doctrine,  to  wtiich  not  an  ex- 
ception could  easily  be  found,  is  abundantly 
established  that  the  apprehended  harm  must 
be  bodily,  including  detriment  to  health.  In  dis- 
tinction from  what  is  endured  only  by  the 
mind,  or  mere  mental  suffering." 

The  strict  doctrine  laid  down  by  the  Eng- 
lish courts,  and  for  a  long  time  followed  by 
nearly  all  the  courts  of  this  country,  has 
undergone  some  material  modiflcations,  and 
Its  harshness  has  in  some  degree  been  abated, 
not  only  by  adjudication,  but  by  legislative 
enactment;  and  now  it  may  be  considered  as 
established,  not  only  by  the  courts  of  this 
country,  but  also  those  of  England,  that  the 
offense  of  cruelty  may  be  committed  without 
physical  violence,  by  means  of  acts  operating 
upon  the  mind,  but  not  to  the  extent  of  elim- 
inating the  element  of  physical  hurt,  but  on 
the  theory  that  injury  to  the  mind  may  ind 
does  result  through  mental  operation  upon 
the  physical  structure.  Mr.  Bishop  (section 
154S),  commenting  ujran  the  old  rule  of  the 
English  courts,  says:  "In  explanation  of 
this  rule,  it  is  admitted  that  mental  pain  may 
be  heavier  and  harder  to  bear  than  bodily, 
and  that  an  ill-disposed  husband  can  create 
In  an  affectionate  and  sensitive  wife  more 
misery  by  force  of  conduct  addressed  only  to 
the  mind  than  if,  in  fits  of  anger,  he  were 
to  inflict  occasional  blows  upon  her.  To  this 
objection  the  answer  from  the  bench  is  that 
In  such  a  case  the  court  has  no  scale  of 
sensibilities  by  which  It  can  gauge  the  quan- 
tum of  injury  done  and  felt;  according  where- 
to, the  rule  rests,  not  on  justice,  but  on  the 
difficulty  of  making  proof,  and  the  lack  of 
judicial  discernment,— not  the.  firmest  founda- 
tion for  a  pra::tice  of  withholding  what  jus- 
tice confessedly  demands,  in  cases  where  the 
proof  does  not  fall,  and  there  is  no  judicial 
doubt  of  what  the  effect  should  be.  Yet  un- 
der our  doctrine  of  stare  decisis,  with  no 
help  from  a  statute,  a  practitioner  could  not 
expect  his  court  to  overturn  what  has  thus 
for  ages  been  established  in  our  unwritten 
law,  while  at  the  same  time  he  might  hope 
that  gradually  the  stream  of  adjudication 
may  be  so  deflected  as  to  wear  away  some- 
thing from  the  border."  This  aid  which  the 
learned  author  hoped  might  be  obtained  to 
wear  away  the  restrictions  of  the  common 
law  has  been  extended,  and  in  many  of  our 
states,  not  only  cruelty  as  deflned  by  the 
courts  is  now  made  a  cause  of  divorce,  but 
in  addition  tliereto,  and  to  meet  the  objec- 
tion of  narrowness  In  the  common-law  rule, 
a  new  cause  of  divorce  has  been  created, 
viz.  indignities  which  rendered  the  condition 
of  the  opposite  party  In  the  marital  relation 


Intolerable;  and  under  these  statutes  It  in 
held  that  mental  suffering  resulting  from 
such  indignitiea  may  alone  be  sufficient  to 
warrant  the  divorcement.  Even  without  such 
statutes,  many  of  our  courts  have  modified 
the  rule  of  the  common  law,  and  hold  that 
the  words  "cruelty"  <»  "extreme  cruelty" 
embrace  acts  which,  operating  upon  the  mind, 
and,  through  the  mind,  upon  the  physical 
system,  producing  bodily  bunt,  may  consti- 
tute cause  for  divorce.  The  rule  is  stated  by 
Bishop  (section  1563)  thus:  "Under  more  en- 
lightened physiological  views,  the  legal  doc- 
trine has  become  settled,  it  is  believed,  every 
where,  that  conduct  which  produces  pain  of 
mind  is  legal  cruelty;  so  that  whenever,  op- 
.eratlng  either  alone  or  in  combination  with 
something  else,  it  creates  a  danger  to  the 
physical  health,  a  divorce  for  It  or  the  com- 
bination will  be  justifiable."  We  think  the 
rule  as  thus  stated  is  broader  than  la  jus- 
■  tlfied.  With  reference  to  acts  of  physical 
violence,  the  rule  has  always  been  that  a 
reasonable  apprehension  of  bodily  hurt  was 
sufficient;  but  where  the  conduct  complained 
of  operates  primarily  uiKin  the  mind,  pro- 
ducing mental  pain,  it  is  not  sufficient  that 
there  should  be  simply  danger  that  such  con- 
duct, thus  operating  through  the  mental  fac- 
ulties, may  produce  injury  to  the  physical 
system  or  bodily  hurt,  but  It  must  be  shown 
that  .such  Is  in  fact  the  effect,  or,  at  least, 
that  such  effect  may  be  reasonably  appre- 
hended as  the  result  of  the  conduct,  in  a 
well-considered  case,  the  Pennsylvania  court 
of  common  pleas  employed  the  following  lan- 
guage: "A  husband  may,  by  a  course  of 
humiliating  insults  and  annoyances,  practiced 
in  the  various  forms  which  ingenious  malice 
could  readily  devise,  eventually  destroy  the 
life  or  health  of  his  wife,  although  such  con- 
duct may  be  unaccompanied  by  violence,  po'»- 
Itlve  or  threatened.  The  courts  intervene  to 
dissolve  the  marriage  bond  under  this  head, 
for  the  conservation  of  the  life  or  health  of 
the  wife,  endangered  by  the  treatment  of  the 
husband.  The  cruelty  is  Judged  by  its  ef- 
fects, not  solely  from  the  means  by  which 
those  effects  are  produced.  To  hold  isibsolute- 
ly  that  the  wife  has  no  legal  protection 
against  any  means  short  of  these  which  be 
may  resort  to,  and  which  may  destroy  her 
life  or  health.  Is  to  Invite  such  a  system  of 
infliction  by  the  indemnity  given  the  wrong- 
doer. The  more  rational  application  of  the 
doctrine  of  cruelty  Is  to  consider  a  course  of 
marital  unkindness  with  reference  to  the  ef- 
fect It  must  necessarily  produce  on  the  life 
or  health  of  the  wife,  and.  If  It  has  been 
such  as  to  Injure  either,  to  regard  it  as  true 
legal  cruelty.  •  •  •  This  Wea,  expressed 
axiomatically,  would  be  no  less  than  the  as- 
sertion of  this  principle:  that,  whatever  form 
marital  ill  treatment  assumes.  If  a  continuity 
of  it  involves  the  life  or  health  of  the  wife. 
It  Is  legal  cruelty."  Butler  v.  Butler,  1  Pars. 
Eq.  Cas.  329-344. 
The  authorities  are  too  numerous  to  require 
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citation  which  hold  that  no  one  single  act 
operating  mentally  Is  stiflBclent  to  constitute 
cruelty  justifying  divorce,  but  that  there 
must  be  a  continuity  of  such  conduct,  and 
many,  If  not  the  great  majority  of,  authori- 
ties hold  tliat  sucli  conduct  must  be  shown 
to  have  been  induced  by  malevolence,  hatred. 
or  spito;  and  it  is  certainly  consonant  with 
sound  reasoning  that  if  the  cruelty  com- 
plained of  consists  of  accusations  of  Infidelity 
or  other  violations  of  marital  obligations, 
though  they  may  not  be  true,  yet,  If  such  ac- 
cusations were  not  made  from  malevolent 
motives,  or  through  hatred  and  spite,  but 
were  made  in  good  faith,  and  based  upon  con- 
Oitions  which  rendered  their  truthfulness 
seemingly  apparent  or  probable,  and  if  the 
party  making  such  accusations,  though  they 
were  not  founded  upon  truth  or  fact,  yet  had 
reasonable  grounds  for  believing  that  they 
were  true,  and  they  were  made  for  the  pftr- 
pose  of  inducing  the  party  accused  to  aban- 
don the  course  of  wrongdoing,  and  to  return 
to  proper  observance  of  marital  obligations, 
then  tliey  would  not  and  ought  not  to  be  held 
to  constitute  cruelty  to  justify  a  dissolution 
of  the  marriage. 

Applying  these  rules  to  the  case  at  bar,  we 
cannot  find  that  the  letters  addressed  by  the 
plaintiff  in  error  to  the  defendant  in  error 
and  others,  charging  him  with  misconduct, 
were  written  with  a  malevolent  spirit,  or 
tlirouRh  hatred  or  spite.  They  breathe  in 
their  very  language  the  opposite.  They  ap- 
pear to  have  been  written  with  the  motive 
and  purpose  of  endeavoring  to  reclaim  him 
from  a  course  of  error  and  wrongdoing,  and 
to  bring  him  back  to  an  observance  of  his 
marital  obligations.  They  were  written  un- 
der conditions  of  great  provocation,  and  ap- 
parently were  from  belief  in  the  truth  of  the 
accusations  made.  For  11  years  the  parties 
had  lived  together  as  husband  and  wife,  with 
more  appatvnt  concord  and  happiness  than  is 
usually  the  lot  of  married  people.  No  clouds 
had  appeared  to  darken  the  horizon  of  their 
married  life  until,  in  August,  1893,  the  wife, 
whether  rightfully  and  wrongfully,  becarile 
impressed  with  the  conviction  that  her  hus- 
band had  become  infatuated  with  another 
woman.  Within  a  little  more  than  a  month 
from  that  time,  the  husband,  without  cause, 
without  attempting  to  assign  any  cause,  but, 
on  the  contrary,  in  the  strongest  terms  stat- 
ing that  there  was  po  cause  save  his  own 
faults,  abandoned  the  wife  and  family,  with- 
out making  suitable  provision  for  them.  The 
wife,  knowing  of  no  other  cause  for  such 
•conduct  upon  the  part  of  her  husband,  might 
well  be  excused  attributing  his  actions  to  his 
infatuation  for  the  woman  under  whose  In- 
fluences he  had  so  recently  apparently  fallen. 
In  her  distress  of  mind,  under  these  circum- 
stances, not  wanting  to  believe  in  the  truth, 
which  to  her  was  reasonably  apparent,  but 
desiring  to  recall  him  to  duty  if  he  was  In- 
nocent, wrote  to  him  and  to  Mrs.  Van  Loan 
'•f  the  things  that  were  dlstrcislng  her.    Was 


this  that  criminal  cruelty  which  the  law 
punishes  by  the  most  cruel  of  sentences,— the 
dissolution  of  the  most  Important  of  all  hu- 
man relations?  We  think  not,  especially  as 
we  find  nothing  In  this  record  to  show  that 
the  defendant  In  error  ever  took  any  steps, 
even  the  slightest,  to  disabuse  his  wife  of 
any  error,  if  error  she  was  in,  concerning  his 
conduct.  To  hold  what  is  contended  for  in 
this  case  would  be  to  shut  the  door  against 
reconciliation  where  estrangement  and  set>a- 
ration  had  resulted  from  misinformation  and 
error  of  fact.  The  wife  had  a  right  to  bring 
to  the  attention  of  her  husband  that  which 
she  herself  heard  or  believed  concerning  his 
misconduct.  If  she  did  so  with  a  proper  pur- 
pose and  in  a  proper  spirit;  and  ft  was  his 
duty  to  have  endeavored.  If  he  was  Innocent, 
to  convince  her  of  her  error.  Husband  and 
wife  are  bound  to  greater  efforts  for  recon- 
ciliation, for  removing  misapprehension,  for 
allaying  quarrels,  and  smoothing  the  road  to 
concord,  than  are  people  In  other  relations 
of  life.  The  marriage  status  is  not  a  mere 
contract  status,  In  which  each  may  be  justi- 
fied in  demanding  the  strict  letter  of  the  bond, 
and  from  which  each  may  withdraw  at  pleas- 
ure. It  is  a  status  of  the  law,  operating 
upon  the  weaknesses  as  well  as  the  strength 
of  human  nature,  and  will  not  be  dissolved 
except  for  grave  and  substantial  causes. 

The  defendant  In  error  alleges,  and  clahns  to 
have  proven,  that  the  conduct  of  the  wife  as  to 
him  amounted  to  extreme  cruelty;  that,  be- 
cause of  these  accusations  made  l»y  her,  he  was 
subjected  to  gi-eat  mental  pain  and  suffering; 
and  that  thereby  his  physical  system  was  af- 
fected, and  his  bodily  health  Impaired.  This 
fact  It  was  necessary  that  he  should  allege  and 
prove,  In  addition  to  proving  the  Innocence  of 
his  own  conduct.  Does  this  record  show  such 
proof?  We  submit  that  It  would  be  an  ex- 
tremely sensitive  nature  that  could  be  so  woxmd- 
ed  and  Injured,  and  to  such  a  degree,  by  the 
letters  shown  In  this  record,  that  cohabitation 
with  the  plaintiff  hi  eiror,  thotigh  for  11  years 
affording  contentment  and  happiness,  could  no 
longer  be  endured,  and  that  life  thereafter 
would  be  made  unendurable,  and  bodily  health 
be  destroyed.  Does  this  record  show  in  the 
defendant  in  error  such  delicate  sensibilities? 
The  record  shows  that  though,  during  the  last 
year  prior  to  his  abandonment  of  hia  wife,  his 
Income  had  exceeded  $15,000;  be  has  contribu- 
ted since  such  abandonment,  for  the  support  of 
his  abandoned  wife  and  child,  but  a  little  up- 
ward of  $700,  and  that  for  many  months  he 
has  not  contributed  one  cent;  nor  has  he  In 
many  months  even  sought  to  visit  his  own 
child.  The  record  shows  that,  long  before  these 
letters  or  any  of  them  were  written,  he  had 
endeavored,  by  means  and  methods  not  justi- 
fied by  law,  to  free  himself  from  the  bonds  of 
this  marriage;  to  Induce  the  plaintiff  in  error 
to  procure  a  divorce  from  him,  upon  proofs 
that  be  was  to  furnish  of  bis  own  wrongdoing. 
On  the  10th  day  of  November,  1893,  the  de- 
fendant In  error  addre-wed  and  mailed  to  plaht-. 
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tiff  In  error  tbe  foHowlng  letter:  "New  YaA, 
Nov.  10,  1893.  Dear  Anne:  The  Indosure  la 
what  I  have  In  mind  to  propoee  to  you.  I  am 
willing— more  than  willing— to  modify  it  In  any 
way  I  can  to  meet  your  views.  Please  con- 
sider It  with  care,  and,  when  I  am  up  at  the 
end  of  tbe  month,  we  will  talk  of  It  I  have 
looked  the  law  up  carefully,  and  it  Is  all  in 
proper  legal  shape;  but  It  will  be  right  for  you, 
U  you  desire  to  do  so,  to  consult  a  lawyer  about 
It,  after  we  talk  it  over,  and  before  you  sign 
any  papers.  This  secures  you  tbe  life  insurance 
tn  case  of  my  death,  and  gives  you  an  educa- 
tion for  Mark,  and  a  maintenance  for  Amy  and 
all  of  you,  and  makes  it  enforceable  against 
me,  as  a  matter  of  law."  In  this  letter  was  the 
following  inclosure:  "In  consideration  of  your 
wetalnlng  a  lawyer,  to  be  named  by  me,  to  ob- 
tain a  divorce  for  you  from  me,  and  of  your 
swearing  to  a  complaint  in  the  action  (all  the  al- 
legations of  which  shall  be  true),  and  of  your 
intrusting  the  control  of  tbe  action  to  me,  and 
of  your  maintaining  atisolute  secrecy  until  the 
decree  Is  rendered,  and  then  stating  only  that 
a  divorce  had  been  bad  (which  may  Include 
showing  a  certified  copy  of  the  decree  to  any 
one  you  please),  and  of  your  good  faith  in  thus 
facUitating  a  legal  divorce,  I  will  up<m  my 
part  procure  the  divorce  for  you  In  a  legal  man- 
ner, and  at  my  own  costs  and  expense,  without 
any  publicity,  and  will,  upon  the  retainer  and 
verification  of  tbe  complaint  as  aforesaid,  and 
the  surrender  and  cancellation  of  tbe  agree- 
ment, execute  and  deliver  to  you  a  deed  of 
separation  in  due  legal  form,  binding  myself  to 
you  and  to  a  trustee,  to  be  named  by  you,  as 
follows."  Then  follow  numerous  provisions  re- 
lating to  financial  settlements  between  the  par- 
ties. 

Some  courts  have  mildly  criticised  Lord  Sto- 
well's  expression  in  Evans  v.  Evans  tliat  "the 
court  has  no  scale  of  sensibilities  by  which  it 
can  gauge  the  quantum  of  injury  done  and  felt" 
by  mental  pain  and  distress;  but  certainly  no 
court  will  ever  criticise  us  for  saying  that  we 
have  no  scale  by  which  we  can  properly  gauge 
the  senslbilltU>8  of  one  who  could  write  such 
a  document  as  tbe  foregoing.  It  must  be  borne' 
in  mind  that  tbe  deiendant  In  error  is  one  re- 
puted learned  In.  the  law,  who  has  acquired  a 
reputation  as  a  legal  text  writer,  who  has  con- 
tributed to  the  legal  literature  of  the  country 
many ;  works.  He  might  well  be  assumed  to 
know  the  law  and  Its  ethics.  He  might  well 
be  assumed  to  know  that  that  document  con- 
tained a  proposition  which  could  only  be  con- 
strued as  an  intended  fraud  upon  the  Courts 
and  the  law,  and  the  prostitution  of  bis  posi- 
tion as  an  official  of  tbe  court.  Stripped  to  its 
disgusting  nakedness,  when  we  consider  that 
in  New  York  the  only  ground  for  absolute 
divorce  is  adultery.  It  amounted  to  the  plain 
proposition  thtt  he  would  draft  against  him- 
self a  complaint  In  divorce  charging  himself 
with  adultery.  It  states  expressly  that  the 
allegations  of  such  complaint  shall  be  true;  re- 
tains for  himself  cbe  control  of  the  action 
Against  himself;    promises  to  procure  the  di- 


vorce for  her  against  himself  at  Us  own  oost* 
and  expense,  and  without  publicity;  and,  tot 
this  privilege,  he  la  willing  to  pay  large  con- 
slderatlons  In  money.  In  any  light  we  may 
view  thla  document,  it  shows  the  writer  to  be 
possessed  of  moral  sensibilities  that  we  cannot 
think  are  of  the  delicate  and  sensitive  nature 
his  complaint  implies.  Either  he  was  tbe  liber- 
tine which  his  wife  suspected  him  to  be,  or  be 
was  willing  to  falsely  accuse  himself  of  being 
such,  and  have  his  wife  swear  to  it  as  a  fact. 
The  excuse,  or  rather  the  explanation,  which  de- 
fendant In  error  gives  of  this  remarkable  docu- 
ment. Is  that  It  was  not  contemplated  that  the 
divorce  therein  considered  was  to  be  obtained 
in  tbe  state  of  New  York,  and  consequently  it 
did  not  follow  that  the  complaint  was  to  charge 
the  crime  of  adulteiy.  It  seems  to  va  that  this 
explanation  does  not  explain,  but  deepens,  the 
complications  with  which  defendant  in  error 
had  surrounded  himself;  for  the  record  shows 
that  for  many  years  the  plaintiff  in  error  hns 
been,  and  still  is,  a  bona  fide  resident  of  the 
state  of  New  York.  To  bring  tbe  action  for  di 
vorce  which  defendant  In  error  was  endeavor- 
ing to  undertake  In  any  other  state  than  New 
York  would  reqtUre  that  the  wife  should  swear 
in  her  complaint  that  she  was  a  resident  of 
such  state;  so  that  the  conclusion  Is  that  If  it 
was  not  contemplated  that  the  proceeding." 
should  be  brought  in  the  state  of  New  York, 
and  charge  defendant  In  error  with  adultery, 
it  was  contemplated  that  tbe  action  should  bo 
brought  In  some  other  state,  upon  some  oth- 
er sufficient  cause,  but  that  the  wife  should 
commit  the  crime  of  perjury  in  swearinj: 
that  she  was  a  resident  of  such  state.  Tlib 
record  Is  pregnant  with  facts  showing  the 
real  characfer  of  tbe  moral  make-up  of  de- 
fendant In  error.  On  the  28tb  day  of  Sepf*"'" 
.ber,  1893,  he  abandoned  his  wife  In  New  York, 
*and  on  the  8th  day  of  May,  1894,  filed  In  th:^ 
probate  court  in  and  for  "P"  county  (nou 
Noble),  In  this  territory,  a  petition  for  divorce; 
that  when  summons  was  issued  therein  an<) 
served  upon  tbe  defendant  in'  that  action,  sh> 
commenced  proceedings  in  the  supreme  couit  of 
the  state  of  New  York,  by  injunction,  to  restrairi 
defendant  In  error  from  prosecuting  such  di- 
vorce proceeding  in  this  territory,  alleging  as 
the  principal  ground  for  said  Injunction  thattb< 
defendant  In  error  had  willfully  sworn  falsely 
in  bis  complaint  therein,  stating  ttiat  he  Wd.' 
In  good  faith  a  resident  of  this  tcn-itory  al 
that  time,  and  had  been  such  for  90  days  prior 
to  tbe  filing  of  his  complaint  therein;  that,  be 
fore  such  action  was  brought  to  trial  In  NeT\ 
York,  an  agreement  was  entered  into  by  tb« 
parties,  and  the  proceedings  for  divorce  In  tbU 
territory  and  the  injunction  proceedings  In  New 
York  were  dismissed,  and  a  deed  of  separatior^ 
and  maintenance  was  entered  into  and  executed 
by  the  parties.  The  record  shows  that  during 
all  the  time  defendant  In  error  claimed  to  have 
been  a  resident  of  this  territory  prior  to  tbe 
commencement  of  such  ditorce  proceedings,  bk 
1894,  and  pending  such  proceedings,  he  was  a 
bona  fide  resident  of  tbe  city  of  New  York, 
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was  regnlarly  living  at  hotels  in  that  city,  had 
a  regular  office,  and  -was  there  actively  en- 
gaged In  the  practice  of  law.  Notwithstanding 
the  defendant  In  e>Tor  has  testified  in  this  cause 
that  the  course  of  conduct  of  -which  he  com- 
plains against  the  defendant  had  injured  his 
health,  destroyed  his  business  mind,  distressed 
him  beyond  any  power  of  description,  put  him 
in  a  shape  so  that  he  could  not  sleep,  and  prac- 
tically broken  down  his  whole  system,  impaired 
his  ability  to  tranpact  business,  this  court,  under 
the  light  of  all  the  conditions  shown  in  this  rec- 
ord, even  should  it  be  Inclined  In  another  ease 
to  hold  such  facta  as  are  complained 'of  against 
the  plaintiff  In  error  to  constitute  cruelty  per 
se,  would  yet  require  this  testimony  to  be  cor- 
roborated in  some  measure  before  we  could  take 
it  as  established. 

We  hold  that  this  record  does  not  show,  or 
oven  tend  to  show,  thpt  the  defendant  In  error 
was  without  fault  dmtag  the  existence  of  the 
marriage  relations  between  himself  and  the 
pLiintifC  In  en-or.  We  also  hold  that  this  record 
docs  not  sliow  that  the  plalntlflt  in  error  was 
guilty  of  extreme  cruelty  towards  the  defend- 
ant in  error;  that  the  gi-eat  weight  of  the  evi- 
(lence  was  against  the  finding  of  the  court  be- 
low; "that  the  said  defendant  was  guilty  of 
<>xtreme  cruelty  towards  the  said  plaintiff, 
without  any  fault  so  far  as  the  plaintitt  was 
concerned,  during  the  existence  of  the  mar- 
riage relations  between  the  plaintiff  and  the 
defendant."  Therefore  the  court  erred  In  so 
finding,  and  In  entering  judgment  In  favor  of 
tlie  defendant  In  error.  As  this  conclusion 
would  only  operate  to  reverse  the  Judgment  of 
tlie  court  below,  and  remand  the  cause  for  a 
new  trial,  we  are  required  to  examine  the  re- 
maining point  presented  by  the  record,  to  wit, 
tliat  as  to  the  jurisdiction  of  the  district  court 
for  Cleveland  county  to  hear  said  cause,  and 
enter  judgment  therein. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  defendant  In  error  was  not  a  resi- 
dent of  Cleveland  county  at  the  time  of  the 
commencement  of  this  action,  and  had  not 
been  an  actual  resident  In  good  faith  In  the 
territory  for  90  days  next  preceding  the  filing 
of  the  petition;  that,  therefore,  the  court  be- 
low had  no  jurisdiction  In  the  action;  and 
that  Its  proceedings  were  a  nullitjr.  Section 
4.')44  of  the  Statutes  of  Oklahoma  of  1893  Is 
as  follows:  "The  plaintiff  in  an  action  for 
divorce  must  have  been  an  actual  resident, 
in  good  faith,  of  the  territory,  for  ninety 
days  next  preceding  the  filing  of  the  petition, 
and  a  resident  of  the  county  In  which  the  ac- 
tion Is  brought  at  the  time  the  petition  Is 
filed."  And  section  8928  of  said  Statutes 
reads:  "An  action  for  divorce  must  be 
brought  In  the  county  of  which  the  plaintiff 
is  an  actual  resident  at  the  time  of  filing  the 
petition."  Counsel  for  defendant  in  error 
contend  that  "a  general  appearance  and  an- 
swer to  the  merits  Is  a  waiver  of  the  ques- 
tion of  jurisdiction.  Residence  Is  a  jurisdic- 
tional fact,  and  was  Improperly  raised  by  the 
defendant  below.    By  her  general  appearance 


and  answer,  and  her  personal  appearance  at 
the  trial,  she  conceded  the  jurisdiction  of  the 
court,  and  Is  estopped  from  raising  it  now," 
—citing  Brown,  Jur.  §  50.  This  proposition  la 
untenable  In  the  sense  that  It  is  attempted 
to  be  here  applied.  Counsel  lose  sight  of  the 
fact  that  jurisdiction  partakes  of  two  na- 
tures,—one  over  the  subject-matter  of  the 
controversy;  the  other  over  the  parties.  If 
the  court  does  not  possess  the  legal  jxiwer  to 
decide  the  question  Involved,  then  jurisdic- 
tion cannot  be  acquired  by  consent.  Brown, 
Jur.  i  47.  The  very  section  cited  by  counsel 
for  plaintiff  as  an  authority  for  that  proposi- 
tion is  to  the  contrary.  It  says:  "While  ju- 
risdiction over  the  subject-matter  cannot  be 
waived,  because  the  defendant  cannot  confer 
power  upon  the  court  It  does  not  possess,  any 
matter  relating  to  service  of  process  or  form 
of  pleading  that  could  have  been  taken  ad- 
vantage of  by  special  demurrer,  any  question 
that  could  have  been  presented  by  appeal  or 
argument  in  proper  assignment  of  error,  may 
be  waived."  Brown,  Jur.  §  50.  It  is  not 
necessary  that  the  defendant  shall,  have  rais- 
ed the  question  of  jurisdiction  presented  In 
this  case.  Such  Jurisdiction  depended  upon 
the  facts  necessary  to  be  alleged  and  proven 
by  the  plaintiff.  Not  only  the  courts  look  at 
the  mat^r  of  jurisdiction,  but  in  every  case 
they  are  bound  to  Inquire  whether  the  facts 
as  presented  to  them  give  them  jurisdiction. 
Myers  v.  Berry,  3  Okl.  612,  41  Pac.  580; 
Wells,  Jur.  §  62. 

It  would  scarcely  be  asserted  that  jurisdic- 
tion could,  by  consent,  be  conferred  upon 
courts  of  admiralty  to  try  an  Indictment,  or 
that  In  the  federal  circuit  courts,  where  juris- 
diction depends  upon  the  citizenship  of  the 
parties,  jurisdiction  could  be  conferred  by  con- 
sent or  waiver.  If  the  defendant  in  error,  at 
the  time  of  the  filing  of  bis  petition  In  this 
cause,  had  not  been  an  actual  resident  in 
good  faith  In  the  territory  for  90  days  next 
preceding  the  filing  of  said  petition,  and  an 
actual  resident  of  the  county  of  Cleveland  at 
the  time  the  petition  was  filed,  then  the  court 
had  no  jurisdiction,  and  Its  proceedings  were 
a  nullity;  and  the  fact  of  such  residence  must 
afllrmatlvely  appear  in  the  record.  Was, 
then,  the  plaintiff  In  error  a  "resident" 
within  the  meaning  of  the  statute?  The  de- 
fendant In  error,  in  his  testimony  In  the 
cause,  stated  that  his  place  of  residence  was 
Norman,  Okl.  T.;  that  he  had  been  a  resi- 
dent of  Oklahoma  territory  about  six  months, 
and  of  Cleveland  county  since  about  the  1st 
of  April,  1895.  The  facts  appearing  from  this 
record  show  that  the  defendant  came  to  this 
territory  about  the  last  of  December,  1894, 
or  first  of  January,  1895;  that  he  stopped  at 
Perry  a  part  of  the  time,  perhaps  the  greater 
part  of  the  time  imtll  the  5th  of  April,  oc- 
cupying a  furnished  room  there,  and  taking 
his  meals  at  other  places;  that  during  a  por- 
tion of  that  time  he  was  absent  from  the  ter- 
ritory, attending  to  business.  He  testifies 
that  one  object  In  his  coming  to  the  territory 
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'waa  to  procure  a  dlyorce.  The  facts  do  not 
show  talm  to  have  had  any  other  object.  He 
had  no  other  business,  and  did  not  endeavor 
to  establish  any  other  business.  He  was  by 
profession  a  lawyer  and  an  author  of  legal 
text-books;  yet  be  left  bis  library  In  New 
York,  and  did  not  form  or  attempt  to  form 
any  relationship  with  the  practice  of  the  law 
in  this  territory,  or  to  acquire  any .  property, 
or  to  make  any  investments,  which  might 
show  any  intent  to  permanently  identify  him 
with  the  territory.  He  had  no  relation  or 
kindred  living  here.  He  brought  with  him 
only  such  personal  effects  as  were  necessary 
to  one  traveling  from  place  to  place,  or  mak- 
ing a  short  sojourn.  We  cannot  be  expected 
to  believe  that  one  whose  income  from  the 
practice  of  the  law  and  from  authorship 
amounted  to  $15,000  per  annum  would  expect 
to  better  his  condition  financially  or  intel- 
lectually, and  obtain  greater  remuneration  in 
the  practice  of  the  law,  or  find  more  facilities 
and  aids  to  legal  authorship,  in  Perry  or. Nor- 
man than  In  the  city  of  New  York.  In  his 
testimony  upon  the  trial,  he  claimed  that  his 
residence  'in  the  territory  commenced  about 
the  1st  of  January,  1895,  thus  repudiating  any 
claim  to  having  been  a  bona  fide  resident  of 
the  territory  in  1894,  although  in  July  of  that 
year  proceedings  were  pending  in  ^the  pro- 
bate court  of  "P"  county  upon  his  petition 
for  divorce,  in  which  he  had  sworn  that  he 
was  then,  and  for  months  had  been,  a  resi- 
dent in  good  faith  of  this  territory,  and  of 
that  county.  The  record  shows  that  on  the 
5th  day  of  April,  1895,  defendant  In  error 
went  to  Norman,  in  Cleveland  county;  that 
that  was  tiie  first  time  he  bad  ever  been  In 
that  county;  that  on  the  next  day  he  filed  the 
petition  in  this  cause  for  divorce;  that  the 
same  day,  after  filing  said  petition,  or  the 
next  day,  he  left  the  county;  that  he  returned 
there  on  the  31st  of  May,  to  attend  the  court 
in  the  hearing  of  a  motion  for  alimony  in 
the  cause;  tliat  he  stayed  until  the  next  day, 
and  left  upon  the  first  train  after  the  motion 
was  heard;  that  he  did  not  return  to  the 
county  again  until  1  o'clock  of  the  morning 
of  the  day  the  cause  was  heard  upon  its  mer- 
its; that,  during  the  time  said  cause  was 
pending,  he  was  absent  from  the  territory, 
at  various  places,  the  most  of  the  time  at  In- 
dianapolis, regularly  attending  to  business 
in  which  he  was  interested.  From  this  rec- 
ord we  are  not  satisfied  that  the  defendant 
in  error  came  to  tliis  territory  with  the  in- 
tention of  making  It  bis  permanent  home, 
or  with  the  intention  of  becoming  a  resident 
in  good  faith,  or  that  he  had  any  other  pur- 
pose in  going  to  Cleveland  county  except  to 
institute  and  prosecute  his  action  for  divorce. 
The  conditions  surrounding  his  actually  be- 
ing in  the  county  and  territory,  and  the  facts 
stated  as  to  his  profession  and  business;  the 
disparity  between  the  facilities  for  conduct- 
ing the  same  in  New  York  or  some  other 
large  city  and  those  at  Norman,  in  this  new 
territory;  the  fact  that  he  had  no  friends. 


relatives,  or  acquaintances  in  Cleveland  oonm- 
ty,  or  any  ties  of  a  business  or  other  nature 
to  bring  or  keep  him  there,  with  bis  declara- 
tion that  one  of  the  purposes  of  his  coming 
was  to  obtain  a  divorce,— all  raise  the  pre^- 
sumption,  almost  conclusive,  tbat  that  was 
his  sole  purpose,  and  that  he  did  not  in  good 
faith  intend  to  become  a  resident  of  that 
county.  This,  supplemented  and  strengthen- 
ed by  his  own  testimony  that  he  was  con- 
sidering the  shipping  of  his  library,  then 
stored  in  New  York,  not  to  Norman,  in  Cleve- 
land county,  but  to  Perry,  in  Noble  county, 
shows  that  it  was  not  his  intention  to  become 
a  bona  fide  resident  of  Cleveland  county. 

The  case  of  Winship  v.  Winship,  1«  N.  J. 
Eq.  107,  states  what  we  conceive  to  be  the 
sound  principles  of  law  governing  this  propo- 
sition. In  that  case,  the  husband,  who  was 
defendant,  was  living  in  Jersey  City,  in 
adultery  with  another  woman.  The  wife, 
who  was  complainant,  testified  that,  when 
she  commenced  her  suit,  she  was  living  in 
Jersey  City.  She  bad  formerly  lived  in  the 
city  of  New  York.  She  brought  her  trunks 
over  to  Jersey  City,  and  commenced  living 
there,  some  time  before  the  commencement 
of  the  suit.  In  this  case  Mr.  Chancellor 
Green  states  the  law  applicable  as  follows: 
"Admit  that  the  complainant,  with  her 
trunks,  reached  her  lodgings  in  Jersey  City 
a  day  or  a  week  before  the  bill  was  filed; 
does  that  constitute  a  residence  in  this  state, 
within  the  meaning  of  the  act  of  the  legis- 
lature? I  do  not  think  that  she  was  either 
an  inhabitant  or  a  resident  of  this  state, 
within  the  meaning  of  the  act  concerning  di- 
vorces. The  legislature  did  not  design  to  in- 
vite the  commission  of  lewdness  within  the 
state,  nor  to  hold  out  inducements  to  the  citi- 
zens of  other  states  to  abandon  the  appro- 
priate forum  for  the  adjudication  of  their 
wrongs,  and  seek  redress  in  our  courts.  I 
do  not  believe  they  designed  to  subject  the 
soil  of  the  state  to  such  pollution,  or  her 
courts  of  judicature  to  such  degradation.  I 
know  that  the  language  of  the  statute  is  very 
broad,  and  may  in  Its  terms  embrace  the 
cause  now  under  consideration;  but  I  never- 
theless think  that  the  legislature  was  legis- 
lating for  the  citizens  of  this  state,  not  for 
others.  The  subject  is  one  of  grave  im- 
portance, and  is  daily  assuming  a  more  seri- 
ous aspect.  At  this  hour  a  large  portion  of 
the  divorces  asked  for  in  this  court  are  by 
citizens  of  other  states,  who  come  into  this 
state  for  the  mere  purpose  of  obtaining  a 
divorce,  and  often  in  evasion  of  their  own 
laws.  There  Is  too  much  reason  to  appre- 
hend collusion  of  parties  in  actions  of  divorce 
in  regard  to  the  establishment  of  a  domicile, 
as  well  as  with  respect  to  the  procedure. 
Confilct  of  jurisdiction.  Injury  to  morals,  re- 
proach of  our  law,  oppression  and  fraud,  as 
well  as  obloquy  to  the  judicature  whicli 
must  administer  the  law,  are  the  evident 
consequences  which  must  follow  from  the 
influx  of  parties  from  other  states  to  obtain 
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a  dissolution  of  marriage  here,  In  opposition 
to  the  mle  of  their  own  law."  And  in  Whlt- 
comb  V.  Whltcomb,  46  Iowa,  437,  the  plain- 
tiff, who  owned  a  farm  In  Breamer  county, 
leased  the  same  for  the  year  1872;  reserved 
one  room  in  the  dwelling  house,  where  he 
kept  some  bousehoid  goods,  his  wife  being 
absent  in  tlie  state  of  New  York,  where  she 
had  been  for  several  months.  A  portion  of 
the  time  after  the  month  of  July,  1872,  he 
was  at  Shell  Rock,  Butler  county,  where  wit- 
nesses testify  that  be  was  engaged  In  the 
brewery  business,  in  which  he  had  a  half  In- 
terest. They  state  generally  that  his  resi- 
dence was  there  In  the  fall  and  summer  of 
1872.  He  stated  to  one  of  the  witnesses  that 
he  was  staying  at  Shell  Rock  in  order  to 
claim  a  residence,  that  he  might  procure  a 
divorce.  He  did  commence  an  action  for 
divorce  in  Butler  county  while  he  was  stay- 
ing at  Shell  Rock,  and  °a  decree  was  ren- 
dered therein  December  4,  1872.  In  that 
case,  on  appeal,  the  court  said:  "We  think 
the  evidence  in  this  case,  instead  of  showing 
a  fixed  habitation  at  Shell  Rock,  only  shows 
it  was  a  temporary  abiding  place,  selected 
as  an  aid  In  procuring  a  divorce,  and  that 
the  commencemeut  of  the  suit  in  Butler 
county  was  an  attempt  to  impose  Jurisdiction 
upon  the  court  in  tliat  county  which  it  did 
not  possess."  And  the  court  in  that  case 
cites  with  approval  the  case  of  Hinds  v. 
Hiuds,  1  Iowa,  36,  wherein  Mr.  Justice 
Wright  says:  "A  legal  residence,  not  an 
actual  residence  alone,  but  such  a  residence 
as  that,  when  a  man  leaves  it  temporarily 
or  on  business,  he  has  an  Intention  Of  re- 
turning to,  and  which,  when  he  has  re- 
turned to,  becomes  and  Is  de  facto  and  de  Jure 
his  domicile,— his  residence.  There  must  be 
a  fixed  habitation,  with  no  intention  of  re- 
moving therefrom."  See,  also,  Neft  v.  Beau- 
chaiup  (Iowa)  36  N.  W.  905;  Gourlay  v. 
Gourlay  (R.  I.)  10  Atl.  592.  Bishop,  In  his 
work  on  Marriage,  Divorce,  and  Separation 
(volume  2,  p.  105),  says:  "The  true  view 
probably  Is  that  the  law  and  proofs  of  domi- 
cile are  the  same  in  divorce  causes  as  in 
others;  but,  in  the  actual  course  of  things, 
tlie  temptation  for  litigants  to  practice 
frauds  on  courts  and  Juries  as  to  their  domi- 
cile Is  so  great,  and  the  successful  frauds  are 
so  numerous,  that  the  constantly  awakened 
vigilance  which  necessarily  attends  these 
hearings  will  often  refuse  to  be  convinced  by 
evidence  which  would  be  accepted  as  ample 
in  causes  of  a  different  sort."  In  a  Massa- 
chusetts case  Chief  Justice  Shaw  says:-  "The 
presumption  is  violent,  If  not  conclusive,  that 
the  husband  went  to  Indiana  in  order  to 
obtain  a  divorce.  Even  if  he  had  other  ob- 
jects in  view,  If  this  was  one,— and  his  act- 
ing upon  that  is  strong  proof  that  it  was,— it 
would  be  within  the  statute."  Shannon  v. 
Shannon,  4  Allen,  134.  "If  a  person  is  ap- 
plying for  a  divorce  la  a  state  where  he  has 
been  present  only  during  the  period  which 
a  suitute  has  required  to  precede  the  appU- 
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cation,  if  the  delictum  he  relies  upon  would 
not  authorize  this  remedy  in  the  state  from 
whence  he  came,  and  If  be  left  behind  land, 
houses,  friends,  and  business,  while  be  has 
none  in. the  new  state,  one  will  not  readily 
believe  that  in  good  faith  he  has  changed 
his  domicile,  though  he  swears  to  the  change. 
Observers  will  set  him  down  as  an  adven- 
turer, away  from  home,  endeavoring  by  a 
false  representation  to  get  from  a  cheated 
court  a  worthless  writing  In  the  form  of  a 
divorce  decree,  wherewith  to  deceive  some- 
unsuspecting  woman  into  a  polygamous  mar- 
riage with  him."  Bish.  Mar.,  Div.  &  Sep. 
i  103. 

Counsel  for  defendant  in  error  cites,  in  op- 
position to  the  doctrine  of  these  cases.  Col- 
burn  V.  Colburn,  70  Mich.  648,  38  N.  W.  607. 
la  that  case  the  wife,  who  was  defendantr 
deserted  her  husband  in  New  York,  in  No- 
vember, 1882,  and  continued  to  reside  in  that 
state,  and  was  residing  ttiere  at  the  time  of 
the  proceedings  for  divorce  in  Michigan. 
The  complainant  came  to  Michigan  in  July, 
1884,  and  commenced  his  action  for  divorce 
on  the  4th  day  of  August,  1885;  the  statute 
of  Michigan  requiring  one  year's  residence. 
The  complainant  testified  that  he  came  to 
Michigan  with  the  intention  of  permanently 
residing  in  that  state;  that  his  main  pur- 
pose in  choosing  Michigan  as  his  home  was 
to  procure  a  divorce  from  his  wife,  as  de- 
sertion was  not  a  cause  for  divorce  In  New 
York.  He  left  no  property  in  New  York, 
and  had  none  except  what  be  had  earned 
since  be  came  to  Michigan.  The  court  said: 
"We  think  the  evidence  clearly  shows  that 
the  complainant  is  a  good-faith  resident  of 
the  state.  If  so,  it  is  clearly  immaterial 
what  motives  influenced  him  in  coming  here. 
And,  certainly,  the  fact  that  he  moved  here 
because  be  was  satisfied  with  our  laws,  or 
wished  to  receive  the  benefits  of  them,  should 
not  be  used  against  him  to  bar  him  of  his 
rights  under  those  laws."  It  will  be  noted 
that  in  that  case,  though  tl^  evidence  showed 
that  his  purpose  in  coming  to  the  state  was 
to  obtain  a  divorce,  yet  tbe  evidence  showed 
him  to  be,  independent  of  that,  in  good  falih 
a  resident,  and  the  court  simply  held  that 
the  original  purpose  he  had  in  coming  would 
not  destroy  a  residence  otherwise  established 
in  good  faith.  The  case  of  Carpenter  v.  Car- 
penter, 30  Kan.  712,  2  Pac.  122,  cited  by  coun- 
sel for  defendant  m  error,  is  not  analogous. 
In  that  case  the  complainant,  while  a  bona 
fide  resident  of  Neosho  county,  Kan.,  was 
appointed  collector  of  internal  revenue  of 
the  United  States  for  the  district  of  Kansas. 
The  ofilce  of  such  collector  was  required  to 
be  held  in  the  city  of  Ijeavenworth,  Leaven- 
worth county,  Kan.;  and  the  duties  of  the 
office  required  the  plaintiff's  presence  in  Leav- 
euwortli  citj-  nearly  all  the  time.  The  plain- 
tiff went  to  Leavenworth,  and  remained  there 
about  five  years,  but  at  no  time  had  any  in- 
tention of  changing  his  residence,  but  at  all 
times  considered  Cbanute^  Neosho   county. 
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bis  legal  place  of  residence,  continued  to 
vote  there,  and  intended  to  return  to  Cbanute 
wheneTer  he  sboald  cease  to  bold  bis  office. 
The  court  held  that  the  district  court  of 
Neosho  county  bad  Jurisdiction  to  bear  and 
determine   the  action   of   divorce;    that   the 

.  plaintiff  was  at  the  time  of  the  commence- 
ment of  bis  action  an  actual  resident  of  Ne- 
osho county.  Kan.,  within  the  meaning  of 
sections  51  and  640  of  the  Civil  Code;  that 
those  sections  contemplated  the  actual  and 
permanent  residence  of  a  party,  and  not  nec- 
essarily the  temporary  and  official  residence 
which  a  party  may  adopt  during  the  time 
of  his  holding  a  federal  position.  A  differ- 
ent principle  was  involved  in  that  case  from 
the  one  at  bar.  The  case  of  Albee  v.  All>ee 
(III.  Sup.)  31  N.  E.  153,  158,  shows  a  suit 
by  husband  for  desertion;  that  tbe  plaintiff 
came  to  tbe  state  two  years  before  he  be- 
gan suit,  and  with  tbe  intention,  as  be  swore, 
of  becoming  a  resident;  and  be  testified  that 
such  has  been  his  intention  ever  since.  Tbe 
fact  that  during  said  time,  and  particularly 
during  tbe  first  year,  he  was  absent  most  of 
the  time,  on  visits  to  bis  former  home,  in 
another  state,  where  bis  parents  resided,  was 
held  insufficient  to  show  that  be  was  not  a 
resident  of  tbe  state  for  a  year  before  the 
suit.  Tbe  decision  in  that  case,  while  hold- 
ing that  in  the  particular  case  tbe  complain- 
ant had  been  a  legal  resident,  yet  sustains 
tbe  principle  of  the  New  Jersey  case  and 
others  cited  supra,  the  court  using  this  lan- 
guage: "We  are  unable  to  concur  with  tbe 
appellate  court  in  Its  conclusion  that  tbe  evi- 
dence falls  to  show  that  the  complainant 
was  a  resident  of  this  state  for  one  year  next 
prior  to  tbe  filing  of  the  present  bill.  While 
there  are  various  circumstances  surrounding 
the  case  tending  to  awalcen  a  strong  sus- 
picion that  bis  residence  here  was  merely 
colorable,  tbat  his  only  purpose  in  comin'g 
to  Ibis  state  was  to  apply'  to  one  of  our 
courts  for  a  divorce,  and  tbat  he  came  with 
no  bona  fide  intention  of  establishing  a  resi- 
dence in  this  state,  still  we  are  of  the  opin- 
ion that  the  effect  of  tbe  evidence  in  this 
record  Is  to  prove,  at  least  prima  facie,  that 
for  one  year  prior  to  tbe  time  of  the  filing 

■  of  the  present  bill  his  legal  residence  was  In 
Illinois." 

We  must  therefore  conclude  tbat  the  de- 
fendant In  error  was  not  a  resident  of  this 
territory  in  good  faith  for  90  days  preceding 

-  the  filing  of  bis  petition  in  this  cause,  and 
that  he  was  not  a  resident  of  Cleveland 
county  at  tbe  time  said  petition  was  filed; 
tbat  tbe  court  below  bad  no  Jurisdiction  of 
tbe  action;  and  tbat  Us  proceedings  were  a 
nullity. 

An  unenviable  fame  has  already  attached 
to  this  territory  by  reason  of  the  induce- 
ments which  her  laws  have  in  the  past  of- 
ferred  for  obtaining  a  dissolution  of  tbe 
status  of  marriage.  The  liberality  of  the 
law  has  been  taken  advantage  of,  and  has 

'  been   abused.    A  large  portion  of  the   di- 


vorces asked  for  In  our  courts  were  brought 
by  citizens  of  other  states,  who  came  into 
this  territory  for  the  mere  purpose  of  ob- 
taining a  divorce^  and  imposed  upon  the 
courts  by  perjury  and  fraud,  not  only  a« 
to  the  facts  of  residence,  but  also  with  re- 
spect to  the  procedure;  thus  occasioning  in- 
Jury  to  morals,  reproach  to  the  law,  as  well 
as  obloquy  to  the  Judicature  which  must 
administer  the  laws.  This  court,  as  a  con- 
servator of  society,  of  the  family,  upon  which 
society  Is  founded,  of  the  morals  of  the  peo- 
ple, of  the  good  name  and  fame  of  tbe  ter- 
ritory, owe  it  to  all  these  that  the  laws  shall 
not  be  administered  with  such  laxity  and  dis- 
regard to  the  intention  of  the  lawmalcers  as 
to  bring  reproach  and  dishonor  upon  the  peo- 
ple of  the  territory,  and  upon  their  Judiciary. 
For  the  reasons  stated  herein,  the  Judg- 
ment of  the  court  below  is  reversed,  and 
this  cause  dismissed.  All  the  Judges  con- 
cur, except  SCOTT,  J.,  who  tried  tbe  cause 
below,  not  sitting. 


(IS  Mont  UO) 

STATE  ex  rel.  RUSSELIi  et  al.  v.  TOOKER, 

County  Cleric. 
(Supreme  Court  of  Montana.     Oct  22,  1896.) 

Elections  —  Nomi  natio:«.'! — V*  liditt  —  Political 

CO.SVESTIONS— Eqi'itt   Dkouee— Kb- 

LIEP    NOT  FitATED  FOR. 

1.  A  petition  filed  with  the  county  clerk  and 
recorder,  nominating  certain  persons  for  offices 
as  candidates  of  a  certain  political  party,  does 
not  entitJp  such  persons  to  oe  placed  on  file  of- 
ficial ballot. 

2. 'A  certifirato  filed  with  the  county  clerk 
and  recorder,  purporting  to  certify  to  the  noni- 
inatione  of  the  persons  whose  names  appear 
therein  as  by  the  county  central  committee  of 
the  Silver  Republican  party,  no  convention  of 
which  had  ever  delegated  such  power  to  a  com- 
mittee, docs  not  entitle  the  alleged  candidates  to 
a  place  on  the  official  ballot. 

3.  In  a  suit  to  enioin  the  county  clerk  from 
placing  on  the  official  Imilot  the  names  of  cer- 
tain persons  as  candidates  of  the  Silver  Repub- 
lican party, — the  certificate  of  nomination  filed 
with  the  clerk  purporting  to  be  that  of  a  county 
convention  of  said  party, — it  appeared  that  the 
alleged  candidates  were  nominated  at  a  meeting 
participated  in  by  less  than  50  members  of  the 

Silver  Republican  Club,"  which  had  some  400 
members;  thai  most  of  the  persons  nominated 
at  this  meeting  were  not  Silver  Republicans,  but 
men  who  had  already  been  nominated  by  vari- 
ous other  parties;  that  no  primaries  were  held. 
no  delegates  chosen,  no  call  for  a  convention 
made,  nor  any  notice  thereof  given,  other  than 
information  of  the  club's  proceedings,  published 
in  a  daily  paper  as  news  items,  and  a  statemeat 
on  a  banner  that  tlie  club  met  every  Wednesday 
night;  that  the  chairman  who  presided  at  tlie 
meeting  and  bigned  the  certificate  of  nomination 
did  not  know  till  after  it  was  filed  that  the  meet- 
ing was  a  convention,  but  smiposed  it  was  mere- 
ly a  meeting  of  the  dnb.  Held,  that  such  meet- 
ing was  not  a  party  convention,  within  Pol. 
Code,  8  1310,  defining  a  convention  as  "an  or- 
ganiised  assemblage  of  electors  or  delegates  rep- 
resenting a  political  party  or  principle,  and  au- 
thorizing snch  convention  to  nominate  candi- 
dates for  public  office:  and  hence  the  names  on 
the  certificate  were  not  entitled  to  a  place  on 
the  ollicial  ballot. 

4.  The  judgment  in  equity  cases  is  not  con- 
trolled by  the  prayer  for  relief. 
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Action  by  the  state  of  Montana,  on  the  re- 
lation of  10.  G.  Russell  and  others,  to  restrain 
John  S.  Tooker,  county  clerk  and  recorder, 
from  placing  the  names  of  certain  persons 
on  the  official  ballot  as  candidates  for  pub- 
lie  office.    Injunction  granted. 

E.  D.  Weed  and  Oliver  T.  Crane,  for  relat- 
or. T.  C.  Bach,  B.  C.  Boon,  and  J.  W.  Kins- 
ley, for  respondent. 

DE  WITT,  J.  This  action  is  brought  in 
Has  court  to  restrain  the  county  clerk  and 
recorder  of  Lewis  and  Clarke  county  from 
printing  on  the  official  ballot  to  be  voted  at 
the  next  election  the  names  of  certain  per- 
sons as  candidates  of  the  Silver  Republican 
l)arty,  which  names  were  certitled  to  the 
county  clerk  as  of  persons  having  been  nom- 
inated as  candidates  of  that  party  by  meth- 
ods which  relator  asserts  are  illegal.  Ob- 
jections are  made  by  respondent's  counsel  to 
the  form  of  this  action.  It  is  argued  by 
relator,  however,  that  the  action  is  properly 
brought,  under  the  authority  of  Chumasero 
v..  I'ottB,  2  Mont.  242,  Territory  v.  Potts,  3 
Mont.  SM,  and  other  later  decisions  of  this 
court.  If  the  action  Is  not  properly  brought, 
and  upon  investigation  we  should  be  obliged 
to  so  hold,  the  result  would  be  that  a  new 
proceeding  must  be  commenced  In  order  to 
obtain  a  judgment  on  the  merits.  The  same 
remarks  apply  to  five*  other  election  ballot 
cases  which  are  now  (October  22d)  before 
us,  and  the  hearing  of  which  has  occupied 
us  all  of  the  last  four  days.  These  are  cas- 
es of  great  public  interest.  Counsel  inform 
us  that  the  ballots  must  be  published  to- 
morrow, and  that  there  is  barely  time  to 
print  them.  For  these  reasons  we  shall  ap- 
prove the  form  of  the  actions  pro  forma, 
but  shall  not  consider  this  decision  as  to  this 
matter  of  practice  binding  i«  the  future,  if. 
tlie  question  shall  be  at  any  time  fully  ar- 
gued, and  we  have  time  to  deliberately  con- 
sider it.  Public  policy  and  public  interest 
demand  an  immediate  decision  of  this  case 
on  the  merits,  and  justify  us  in  thus  passing 
the  question  of  practice. 

It  was  attempted  to  get  the  names  of  a  cer- 
tain list  of  persons  upon  the  official  ballot  of 
Lewis  and  Clarke  county  by  three  different 
methods: 

First.  A  petition  was  Wed,  with  the  re- 
spondent clerk  and  recorder  nominating 
tiiese  persons  for  their  resi)ective  ofllces  as 
<-nudidates  of  the  Silver  Republican  party. 
The  nominations  could  not  be  made  by  this 
method,  and  the  procedure  did  not  entitle 
titrse  persons  to  be  placed  upon  the  official 
ticket  as  candidates  of  the  Silver  Republican 
party.    State  v.  Rotwitt  (Mont.)  4B  Pac.  370. 

Si'cond.  A  cerlltlcate  was  tiled  nominating 
these  same  persons,  and  puri>ortlng  to  certify 
tiieir  nomination  as  by  the  county  central 
committee  of  tde  Silver  Republican  party. 
But  no  convention  of  the  Silver  Republican 


party  had  ever  delegated  this  power  to  a 
committee.  State  v.  Benton,  13  Mont.  306, 
34  Pac.  301.  This  committee,  therefore,  had 
no  power  delegated  to  them  from  the  con- 
vention of  their  party.  There  was  some  at- 
tempt to  show  that  this  committee  derived 
this  power  by  delegation  from  the  chairman 
of  the  state  central  committee  of  the  Silver 
Republican  party  to  tl»e  member  of  that, 
committee  in  and  for  the  county  of  Lewis- 
and  Clarke,  and  from  that  member  to  the 
county  central  committee  of  the  Silver  Re- 
piiblican  party.  Testimony  was  taken  by  us 
upon  disputed  questions  of  fact,  and,  among 
other  things,  the  chairman  of  the  state  com- 
mittee testitled  that  he  did  not  delegate  tO' 
the  member  of  Lewis  and  Clarke  county  the 
power  to  nominate  a  county  ticket,  nor  did 
he  consider  that  he  had  power  to  delegate 
such  authority  in  local  affairs.  This  dis- 
poses of  the  alleged  nomination  by  petition 
and  by  the  central  committee.  They  are 
each  wholly  Invalid. 

Third.  A  certificate  was  filed  nominating- 
these  same  persons,  purporting  upon  its  face 
to  be  that  of  a  county  convention  of  the 
Silver  Republican  party.  Upon  this  alleged 
certificate  respondent's  counsel  relies.  The 
question,  then,  remains  for  decision  whether 
the  alleged  county  convention  purporting  to- 
nominate  these  persons,  was  in  fact  a  con- 
vention of  the  Sliver  Republican  party  of 
the  county  of  Lewis  and  Clarke.  Upon  this 
question  evidence  was  taken. 

We  think  that  the  only  question  before  us  is 
whether  these  persons  are  entitled  to  go  uix)n 
the  iMillot  ns  party  nominees;  that  is,  as  can- 
didates of  the  Silver  Republican  party.  State 
V.  Rotwitt,  supra.  The  question  of  their  go- 
ing upon  the  ballot  as  Independents,  or  as  non- 
party candidates,  we  do  not  think  Is  before 
us.  Every  fact  in  the  pleadings  and  evidence 
contradicts  any  suggestion  that  any  one  pre- 
tended tliat  these  persons  were  Independents 
or  nonparty  candidates.  There  is  not  a  syl- 
laWe  in  the  testimony  to  udicate  that  tlie  per- 
sons endeavoring  to  make  these  nominations 
ever  Intended  to  attempt  to  place  their  can- 
didates upon  the  Imllot  as  Independents.  The 
question,  then,  remains,  did  a  party  conven- 
tion nominate  these  people?  Section  1310  of 
the  Political  Code  Is  as  follows:  "Any  con- 
vention or  primary  meeting  held  for  the  pur- 
pose of  making  nominations  to  public  office, 
or  the  number  of  electors  required  in  thia 
chapter,  may  nominate  candidates  for  pub- 
lic office  to  be  filled  by  election  In  the  state. 
A  convention  or  prlmarj'  meeting  within  the 
meaning  of  this  chapter  Is  an  organized  as- 
semblage of  electors  or  delegates  representing 
a  political  party  or  principle."  We  are  of 
opinion  that  the  only  reasonable  view  of  the 
evidence  is  that  these  alleged  candidates  were 
nominated  simply  by  a  i)oUtical  club  In  the 
city  of  Helena,  county  of  I^ewis  and  Clarke, 
called  the  "Republican  Silver  Club."  We  have 
before  tis  the  minutes  of  the  club,  and  the 
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evidence  of  pereong  and  members  who  were 
present  at  the  proceedings.  It  is  perfectly 
apparent  that  the  dub,  in  acting,  was  not  a 
convention  representing  the  Silver  Republican 
party;  nor,  Indeed,  did  those  persons  par- 
ticipating in  the  proceedings  consider  them- 
selves a  convention.  There  Is  not  a  minute 
of  a  convention.  The  minutes  are  all  of  the 
•Silver  Republican  Club.  To  be  sure,  witnesses 
on  the  stand  make  statements  that  the  Silver 
Republican  Club  of  Helena  and  the  Silver 
Hcpublican  party  were  one  and  the  same 
thing;  but  we  look  beyond  bare  statements 
and  forms  of  speech,  and  endeavor  to  arrive 
at  the  real  substance  of  the  proceedings.  We 
find  that  the  officers  acted  as  officers  of  the 
club,  and  did  not  pretend  to  be  officers  of  a 
convention.  No  primaries  were  ever  held. 
No  call  for  a  convention  was  ever  made,  nor 
was  any  person  ever  elected  as  a  delegate  to 
a  convention,  and  no  notice  was  given  that  a 
convention  was  to  be  held.  It  is  in  evidence 
that  a  dally  newspaper  In  Helena  pnblisbed  aa 
news  Items  the  proceedings  and  Intentions  of 
this  club,  but  these  were  simply  narrations 
by  a  newspaper  reporter,  and  published  as 
news.  To  pretend  that  snch  news  Items  were 
notices  of  a  convention  seems  to  us  to  reach 
the  point  of  absurdity.  It  Is  claimed  that  a 
banner  was  strung  across  the  street,  which 
gave  notice;  but  the  banner  was  an  ordinary 
political  one,  giving  the  name  of  the  club,  and 
stating  that  it  met  every  Wednesday  evening. 
It  is  a  very  violent  stretch  of  imagination  to 
pretend  to  call  this  a  notice  of  a  convention. 
To  construe  the  proceedings  of  this  club  as 
a  convention  Is  contrary  to  all  Ideas  of  polit- 
ical conventions  among  the  American  people. 
The  Silver  Republican  party,  it  was  stated 
In  the  evidence,  was  a  wing  of  the  Republican 
party.  If  It  were  a  wing,  it  naturally  Inherit- 
«d  the  political  practices  of  the  Republican 
party.  No  one  pretends  that  the  Republican 
party  had  any  such  usages  or  customs,  or 
ever  held  conventions  in  any  such  manner  as 
this.  Upon  this  question  the  evidence  of  the 
presiding  officer  of  the  club,  Mr.  Reece,  is  in- 
teresting. It  was  he  who  signed  as  chairman 
the  certificate  of  nomination.  After  his  sig- 
nature appear  these  words:  "Chairman  and 
Presiding  Officer  of  Said  Convention  or  Or- 
ganized Assemblage  of  Blectora  of  the  Silver 
Republican  Party.  Business:  Land  attorney. 
Business  address:  Helena,  Montana."  This 
signature  was  shown  to  "the  witness,  and  he 
testified  that  he  did  not  know  what  he  signed; 
that  Mr.  Kinsley  asked  him  to  sign  It;  that  be 
did  so  hurriedly,  as  he  was  leaving  his  office. 
This  question  was  asked:  "Had  you  any  Idea 
that  evening,  during  the  whole  process  of  the 
meeting,  that  it  was  anything  else  than  a 
meeting  of  the  Silver  Repablican  Club?"  An- 
swer: "My  understanding  was  that  It  was  a 
meeting  of  the  Silver  Republican  Club." 
Question:  "When  did  you  first  know  that  It 
was  called  a  convention?"  Answer:  "After 
the  certificate  was  filed."    He  stated  further 


that  he  did  not  believe  he  was  presiding  over 
a  convention,  and  that  he  did  not  know  that 
any  was  called.  In  reply  to  a  question  by  one 
of  the  Justices,  he  said:  "I  did  understand  it 
was  a  certificate;  that  these  persons  were 
the  nominees  of  the  Silver  Republicans;  but 
I  did  not  understand  that  I  presided  oyer  a 
Silver  Republican  convention."  This  testi- 
mony, let  it  be  remembered,  was  that  of  the 
presiding  officer  of  the  club,  and  the  officer 
who  signed  the  certWcate  of  nomination  filed 
with  the  county  clerk.  And  we  are  asked  to 
call  this  sort  of  a  proceeding  a  party  county 
convention.  We  decline  to  do  so.  No  matter 
■with  what  force  some  of  the  members  of  the 
club  assert  that  the  club  and  the  imrty  were 
tlie  same  thing,  still,  when  we  reach  the  real 
substance  of  the  whole  proceeding.  It  seema 
to  us  wholly  absurd  to  contend  that  this  pro- 
ceeding was  a  convention.  Furthermore,  it 
appears  that  the  Silver  Republican  Club  has 
some  400  members.  These  proceedings  were 
paiticipated  in  by  30  to  50  members.  It  is 
claimed  that  this  was  the  action  of  a  political 
party.  We  have  evidence  ijefore  us  of  what 
the  Silver  Republican  party  Is  claimed  to  be, 
and  what  are  a  so-called  Sliver  Republican's 
political  principles.  These  principles  are  stat- 
ed by  witnesses  to  be  simply  that  a  Sliver 
Republican  is  one  who  has  been  a  Republican, 
and  who  indorses  the  whole  of  the  national 
Republican  platform  of  1896,  except  the  finan- 
cial plank;  and  as  td  the  financial  question 
bis  position  Is  the  advocacy  of  the  free  and 
unlimited  coinage  of  silver  at  the  ratio  of 
16  to  1  by  the  United  States,  independent  of 
any  other  nation.  Such  Is  the  evidence  be- 
fore us,  and  such,  for  the  purposes  of  tlUs  case, 
must  be  considered  the  fact.  We  do  not  pre- 
tend to  deny  the  right  of  a  political  party  in 
convention  assembled  ■  to  nominate  a  ticket 
composed  of  members  of  its  own  party,  and 
.also  those  of  other  parties,  but  we  tliink  the 
natural  presumption  from  history  is  that,  as  a 
rule,  political  conventions  nominate  candidates 
from  the  ranks  of  their  own  party.  But  the 
alleged  convention  in  this  case  nominated  a 
ticket  composed  of  Republicans,  Silver  Beput>- 
licans,  Democrats,  and  Populists.  A  very 
large  majority  of  this  ticket— that  is  to  say. 
a  majority  of  16  to  8— was  of  men  other  tlian 
Sliver  Republicans,  and  of  men  already  in 
nomination  upon  the  Republican,  Democratic 
and  Populist  county  tickets.  We  are  of  opin- 
ion, therefore,  that  this  Is  additional  evidence 
tending  to  show  that  the  assembly  which 
nominated  the  persons  In  question  was  not  a 
convention  of  the  Sliver  Republican  party. 
Let  it  be  remembered  that  we  do  no^  question 
the  right  of  a  convention  to  make  such  nomi- 
nations if  they  please;  but  when  the  qnestior 
In  controversy  Is  whether  or  not  an  assem- 
blage was  a  convention,  the  fact  that  it  has 
done  tliat  which  is  wholly  contrary  to  the  hl»- 
tory  of  political  conventions  Is  some  evidence 
against  the  claim  of  the  assemblage  to  be  a 
convention;  for  when  It  nominates  a  vast  ma- 
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jority  of  Its  candidates  from  among  the  ranks 
of  its  enemies,  it  is  doing  that  which  Is  at  least 
extraordinai-y  as  convention  action. 

The  respondent's  counsel  earnestly  argue 
that  any  numiier  of  men,  however  small, 
luay   organize  a  political  party.    This  will 
not  be  denied  at  this  time  or  place.    But 
that  is  not  the  question  for  consideration. 
The  question  here  is  whether  or  not  a  polit- 
ical party  held  a  convention.    We  have  stat- 
ed above  our  reasons  for  holding  that  the 
evidence  shows  that  this  was  not  a  conven- 
tion under  the  statute,  or  under  the  usages 
or  customs  of  political  parties.    It  must  be 
roraembered  that  this  is  an  action  in  equity, 
und  that  this  court  Is  sitting  as  an  equity 
court.     It  Is  our  duty  to  arrive  at  the  real 
substance  of  things.    These  cases  must  each 
stand  upon  their  own  facts,— a  doctrine  to 
wiiich  we  gave  particular  emphasis  in  Stadi- 
l>oic  v.  Uallaban,  IG  Mont.  40,  40  Pac  80. 
lle.G:arding  the  real  facts  of  this  case  as  they 
liavo  been  presented  to  us  by  the  pleadings 
iind  by  the  evidence,  we  cannot,  in  any  eq- 
uity or  good     conscience,  concede  that  the 
assemblage  which  nominated  these  persons 
was  in  any  sense  a  county  convention  of  the 
.Silver  Kepublican  party.    It  seems  to  have 
iH^en  sought  by  the  respondent  to  show  by 
the  evidence  which  the  counsel  introduced 
tliat  the  alleged  convention  under  considera- 
tion was  a  parallel  to  the  state  convention, 
which  convention,  representing  all  the  elect- 
ors of  the  state,  deliberately  and  formally 
divided  Itself  into  two  conventions,  which 
two    conventions    each    then    proceeded    to 
nominate,  presidential   electors  and   a   con- 
gressman.    The  facts  In  regard  to  the  state 
convention    were    introduced    in    evidence. 
But,  without  discussing  them  at  any  length 
at  this  time,  we  will  leave  them  with  the 
romaric  that  the  facts  In  regard  to  the  state 
convention   are.  very    widely   distinguished 
from  the    pix>ceedings    of    the    assemblage 
which  nominated  these  persons  under  con- 
sideration.   The  judgment  in  equity  cases 
is  not  controlled  by  the  prayer  for  relief. 
Davis  V.  Davis,  0  Mont.  268,  23  Pac.  715; 
Klelnschmldt  v.  Steele,  15  Mont.  188,  38  Pac. 
827.    We  are  of  opinion  that  the  facts  shown 
entitle  the  plaintiff  to  an  injunction  restrain- 
ing the  county  clerk  and  recorder  from  pla- 
cing upon  the  official  ballot,  as  candidates 
of  the  Silver  Republican  party,  all  those  per- 
sons named  in  the  pretended  certificate  of 
nomination  signed  by  F.  L.  Reece  as  chair- 
man, and  W.  J.  McHaffie  as  secretary;   and 
also  such  persons  as  pretended  to  be  nom- 
inated by  petition  of  electors,  and  by  certif- 
icate of  the  Silver  Republican  party  central 
committee,— that  is  to  say,  all  those  persons 
who  were  named  in  said  three  certificates, 
copies  of  which  are  annexed  to  relator's  com- 
plaint as  exhibits.     Let  the  writ  of  injunc- 
tion therefore  be  made  perpetual  to  the  fore- 
going effect. 

PEMBERTON,  O.  J.,  and  HUNT,  J.,  concur. 


(U  Mont.  MS) 

STATE  ex  rel.  METCALF  v.  JOHNSON, 

County  Caerk. 

(Supreme  Coart  of  Montana.     Oct.  23,  1896.) 

Political  Pirty— Ohoanization — What  Consti- 

TL'TES   aCONVKNTION. 

1.  Electors  assembled  by  personal  invitation, 
and  representing  but  oue-fourth  the  precincts  in 
one  county,  organized  as  a  political  party  by  the 
election  of  ciiairman  and  gecretary,  and  appoint- 
ment of  committees.  The  assembly  then  pro- 
ceeded as  a  county  convention,  and  nominated 
a  county  ticltet.  The  county  convention  od- 
journpd  sine  die.  and  the  same  electors  immedi- 
ately proceeded  to  hold  a  state  convention.  No 
call  for  a  state  convention  was  ever  given;  no 
delegates  to  the  state  convention  were  ever  elect- 
ed by  any  county  convention;  no  credentials  as 
such  were  ever  given;  no  notice  was  attempted 
to  lie  published  of  a  state  gathering  of  the  new 
party;  and  no  delegates  othei  than  those  who 
first  asaemblpd.  and  who  sat  as  a  county  conven- 
tion, participated.  Hehl  that,  within  the  stat- 
utory nile  that  a  convention  must  be  an  organized 
assemt)lRge  of  electors  or  delegates  representing 
a  political  party  or  principle,  there  was  neither 
a  coimty  nor  state  convention  with  authority  to 
nominate  candidates. 

2.  Whether  there  has  been  a  convention  with 
authority  to  nominate  candidates  is,  under  con- 
ditions of  fact,  one  that  must  be  determined  by 
applying  the  statute  law  of  the  state. 

Petition  by  Elmer  H.  Metcalf  for  an  injunc- 
tion to  restrain  Charles  Q.  Johnson,  county 
clerk  and  necordcr  of  Silver  Bow  county,  from 
pitating  on  the  ofiBcial  ballot  for  that  county 
the  nominees  of  the  Citizens'  Silver  party. 
Temporary  writ  of  Injunction  made  permanent. 

Thompson  Campbell,  for  relator.  F.  T.  Mc- 
Bride,  L.  J.  Hamilton,  and  J.  P.  Forbis,  for  re- 
spondent 

HUNT,  J.  The  petitioner  asks  for  an  in- 
junction to  restrain  the  county  clerk  of  Silver 
Bow  county  from  printing  upon  the  official  bal- 
lot for  that  county  the  nominees  of  the  Citizens' 
Silver  party  as  they  appear  by  the  certificates 
on  file  with  the  coimty  clerk  of  Silver  Bow 
»>unty.  Answer  was  filed,  and  testimony 
heard  by  this  court  The  facts  In  evidence  be- 
fore us  are  these:  On  October  1,  1806,  at  8 
o'clock  p.  m.,  there  assembled  at  the  council 
chamber  of  the  City  Hall  at  Butte  a  gathering 
3f  20  or  30  persons,  electors  of  Silver  Bow 
sounty,  Mont  These  persons  met  in  response 
to  invitations  extended  by  Mr.  J.  A.  Baker  tmd 
several  others.  The  exact  circumstances  tmder 
which  they  came  together  were  detailed  by  Mr. 
Baker  as  follows:  "Question.  Do  you  know 
whether  there  was  any  call  made  for  this  meet< 
ing?  Answer.  The  manner  in  which  this  call 
was  made  was  fnxn  hand  to  hand  and  from 
mouth  to  mouth.  Q.  B}  whom?  A.  By  the 
electors  of  Silver  Bow  county.  Q.  When  was 
this  call  given?  A.  Several  days  before  the 
meeting;  two  days,  perhaps  three.  Q.  Don't 
you  know?  A.  I  do  not  know.  Q.  You  par- 
ticipated? A.  I  did.  I  invited  people  i^erhape 
three  or  four  days  before  the  meeting  was  called. 
I  invited  gentlemen  whom  I  knew  to  be  in  sym- 
pathy with  the  principles  of  the  financial  plank 
of  the  party.  Q.  Were  any  notices  given  to 
any  otius  counties,  or  electors  of  any  other 
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counties,  to  come  In  and  participate?  A.  No, 
sir.  Q.  You  did  not?  A.  No,  sir.  Q.  Do  you 
know  wlietlier  anybody  else  gave  any  notice? 
A.  No,  sir;  I  do  not  Imow.  Q.  Don't  you  laiow 
that  tbey  did  not?  A.  Well,  I  can't  say.  Q. 
Was  there  any  notice'  published  in  the  papers  ? 
A.  No,  sh-.  Q.  Now,  when  you  did  assemble, 
how  did  you  deterinine  as  to  who  had  a  right 
in  the  meeting?  A.  The  gentlemen  who  did  as- 
semble were  supposed  to  be  gentlemen  who 
were  Invited  to  the  meeting,  and  were  electors 
of  tliat  party."  When  thus  assembled,  Mr. 
William  Thomi)3on.  was  elected  as  temporary 
cliairman,  and  Mr.  J.  A.  Baker  temporary  sec- 
retary. These  gentlemen  were  made  perma- 
nent oflBcers.  Then  the  gathering  appobited 
several  committees,  and  thereafter  at  once  or- 
ganized Itself  lnt«  a  political  party  to  be  known 
as  the  "Citizens'  Silver  Party,"— "the  begin- 
ning," testified  the  secretary,  "of  a  new  national 
party."  Directly  after  this  Important  epoch  in 
the  hlstoi7  of  this  new  national  organization, 
and  without  pursuing  the  common  ceremony  of 
a  call  for  a  convention,  it  proceeded  as  a  "coun- 
ty convention"  to  consider  the  report  of  a  com- 
mittee recommending  nominations  for  candi- 
dates for  district  court  judges  and  county  offi- 
cers of  Silver  Bow  county.  The  report  of  the 
committee  recommending  certain  names  was 
adopted,  and  a  complete  ticket  nominated  forth- 
with by  acclamation.  The  county  ticket  so 
nominated  was  Identical  with  the  Republican 
county  ticket,  or  "Auditorium  ticket,"  and  which 
we  are  not  asked  to  disturb.  No  resolutions  or 
platform  was  adopted,  "it  appearing,"  the  min- 
utes recite,  "to  the  convention,  from  statements 
made  In  the  conveatlon,  tliat  a  state  convention 
of  the  Citizens'  Sllvc  party  had  been  called  to 
meet  on  October  1,  1)^00,  at  the  coimcll  cham- 
ber. City  Hall.  Butte,  at  eight  o'clock  p.  m. 
of  that  day,  and  that  the  electors  and  delegates 
to  that  convention  were  ready  to  meet  upon 
the  adjournment  of  the  coimty  convention,  and 
tliat  the  said  state  convention  would  probably 
adopt  resolutions  setting  forth  the  principles  of 
the  party.  It  was  therefore  the  sense  of  the  con- 
vention that  the  county  convention  should  not 
adopt  any  resolutions  as  a  county  convention, 
but  would  be  boimd  by  sneli  resolutions  as  the 
state  convention  should  adopt  as  a  declaration 
of  its  principles."  The  "county  convention" 
then  adjoum-jd  sine  die.  Then  at  once  followed 
a  "state  convention  of  the  Citizens'  Silver  par- 
ty." Mr.  McMillan  was  chalniuan,  Mr.  Baker 
secretary.  The  same  gentlemen  who  had  com- 
posed the  county  convention  made  up  the  so- 
called  "slate  convention";  that  is  to  say,  the 
I)eraons  composing  the  county  convention  simply 
assumed  to  act  In  a  different  capneity.  Only 
one  roll  of  delegates  was  kept  for  botli  conven- 
tions. It  showed  21  names  of  persons  as  pres- 
ent. The  body  nominated  Hon.  Martin  Magln- 
nls,  Heniy  L.  Frank,  and  Daniel  Brown,  Escjs., 
as  presidential  electors,  and  voted  to  leave  the 
iMilance  of  the  state  ticket  blank.  Resolutions 
favoring  free  coinage  of  sliver  by  the  United 
States  independently  of  an.v  other  nation  were 
adopted,  and  the  "state  convention"  adjourned. 


No  call  for  a  state  convention  was  ever  given; 
no  delegates  to  tne  state  convention  were  ever 
elected  by  any  county  convention;  no  creden- 
tials were  ever  given  to  any  such  delegates  by 
any  one;  no  notice  throughout  the  state,  or  any 
coimty  In  it,  was  attempted  to  be  published  by 
way  of  notice  of  a  state  gathering  of  this  nc^ 
party;  and  no  delegates,  other  than  the  21  per- 
sons already  referred  to,  participated.  Tbc 
whole  hlstoiy  of  the  party  covered  one  short 
evening.  It  originated  one  minute,  conveicd  as 
a  county  convention  the  next,  convened  as  a 
state  convention  the  next,  then  promulgated  its 
principles,  and  adjourned.  We  doubt  if  politi- 
cal histoi7  records  the  undertaking  (tf  another  so 
vast  a  work  as  this  in  so  brief  a  time! 

But,  now  that  the  facts  are  subjected  to  the 
severe  test  of  impartial  Judicial  investigation, 
we  find  them  wholly  insufficient  to  sustain 
the  action  of  the  assemblage  either  In  at- 
tempting to  nominate  county  or  state  officials, 
and  we  are  satisfied  by  all  the  evidence  that 
;he  real  object  of  the  nomination  of  the  Cit- 
izens' Silver  ticket  was  to  place  the  Repub- 
lican nominees  beneath  the  Democratic  elect- 
oral ticket.  Let  us  grant  that  a  new  nation- 
al party  was  organized.  Yet,  even  so,  how 
can  a  few  Individuals,  coming  from  but  one- 
fourth  of  the  voting  precincts  of  one  county, 
without  any  notice  to  the  electors  of  the 
state,  organize  a  state  convention  represent- 
ing such  an  organized  party  and  its  prin- 
ciples? The  very  underlying  principle  of 
convention  organization  is  in  representation. 
This  principle  pervades  every  political  system 
in  our  form  of  popular  government.  It  was 
recognized  in  May,  1787,  when  the  federal 
system  was  revised  by  the  Philadelphia  con- 
vention of  delegates  from  the  states  at  the 
outset  of  the  government,  and  has  steadily 
grown  to  be  a  common  form  of  giving  ex- 
pression to  the  choice  of  the  i)eople  by  whom 
delegates  are  usually  chosen.  As  •  political 
parties  liave  grown  and  become  the  medium 
of  declarations  of  principles  of  electors,  so 
the  convention  system  has  become  a  common 
part  of  political  machinery  as  the  means  of 
putting  candidates  before  the  i»eople.  Na- 
tional iMrty  conventions  have  nominated  pres- 
idential candidates  Since  1832.  Somewhat 
recently,  in  the  growth  of  electoral  reform, 
legislation  has  come  to  recognize  the  existence 
of  political  party  conventions:  and  the  stat- 
utes of  many  states,  including  those  of  Mon- 
tana, have  briefly  put  in  definite  form  the 
rule  that  a  convention  is  an  organized  as- 
semblage of  electors  or  delegates  represent- 
ing a  political  party  or  principle.  This  defini- 
tion cannot  be  seiwrated  into  wholly  Inde- 
pendent, divisible  parts.  The  assemblage 
must  not  only  be  an  organized  one,  but  the 
electors  as  well  must,  when  so  organized,  rep- 
resent a  political  party  or  principle.  Tbus  a 
convention  must  be  a  representative  body. 
Now,  if  we  are  right  in  this  reasoning,  this 
representation  Is  of  electors  of  the  party  to 
whom  the  candidates  of  the  convention  are  to 
be  submitted  for  election  to  office.    And  this 
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rf-'preseutation  must  be  wbat  the  »tatate  im- 
l>lies,— ^  gatliering  of  electors  springing  from 
the  floctors  who  compose  a  political  party  or 
adliere  to  a  political  principle.  If  such  elect- 
ors fail  or  decline  to  send  delegates  to  the 
convention,  or  if  the  delegates  sent  disagree 
or  act  unwisely,  then  other  matters  may 
arise;  but  there  can  be  no  representation 
without  the  presence  of  electors  fairly  rep- 
resenting the  party,  or  without  some  oppor- 
tunity having  been  given  to  the  electors  to  say 
whether  or  not  they  desire  their  party  or  prin- 
ciple to  he  represented.  This  was  the  doc- 
trine of  the  Woody  Case,  46  Pac.  370,  and  is 
now*  realBrmed.  Here,  in  this  case,  we  liud 
an  attempted  state  convention  of  an  organiz- 
ed party,  made  up  of  a  few  persons,  without 
credentials,  voluntarily  coming  from  but  nine 
pi'ecinc'ts  of  one  county  In  a  great  state,  and 
no  attempt  at  giving  to  the  electors  of  the 
party  in  other  precincts  or  counties  a  cliance 
to  participate  in  the  ass-.'mbiage!  The  whole 
theory  of  representation,  as  fairly  Intended  by 
the  law,  was  entirely  ignored.  The  vigorous 
authority  of  the  electors  of  the  party  was 
Licking,  and,  unless  relief  Is  granted  in  such 
cases,  the  voters  of  the  state  who  are  mem- 
Ijers  of  an  existing  political  party  may  be 
confronted  with  a  ballot  containing  the  names 
of  persons  in  whose  nomination  they  had  no 
opportunity  whatever  to  take  part  by  dele- 
gate representation.  We  cannot  assent  to 
such  a  method  as  a  convention  nomination  of 
candidates.  A  political  convention  is  to  a  cer- 
tain extent  a  law  onto  itself,  and  the  right  to 
assemble  In  convention  is  one  that  must  be 
always  upheld;  but  whether  there  has  been 
a  convention  with  authority  to  nominate  can- 
didates is,  under  conditions  of  fact,  one  that 
most  be  determined  by  applying  the  statute 
law  of  the  state.  The  duty  of  the  court, 
therefore,  in  this  case  is  to  subject  the  meth- 
ods employed  to  form  a  convention  to  such 
examination  as  any  other  case  properly  pre- 
sented to  a  court  would  be.  We  have  done 
so,  and  our  conclusion  is  that  there  was  no 
state  convention  held,  and  the  writ  must  is- 
sue as  prayed  for. 

These  views  apply  to  the  so-called  "county 
convention."  The  electors  of  the  new  party 
in  Silver  Bow  county  bad  no  fair  notice  of 
any  convention,  and  no  opportunity  to  be 
represented  by  delegates,  and  were  not  repre- 
sented, except  by  a  few  projectors  of  the 
new  party.  The  action  of  the  body,  there- 
fore, as  a  county  convention,  cannot  be  sus- 
tained, and  It  must  be  nullified. 

All  questions  of  practice  are  passed.  iState 
V.  Tooker  (Mont.)  46  Pac.  530.  Let  the  writ 
of  injunction  issued  enjoining  the  county  clerk 
from  patting  the  so-called  "Citizens'  Silver 
Ticket"  upon  the  otUclal  l)aliot  be  made  per- 
manent. 

As  it  appears  to  the  court  that  the  secretary 
of  state  has  certified  the  Citizens'  Silver  party 
electoral  ticket  to  all  of  the  county  clerks 
throughout  the  state,  the  attorney  general  is 
hereby  directed  to  notify  each  and  every  coun- 


ty clerk  of  this  decision,  and  to  order  tbem 
to  omit  the  said  ticket  from  the  official  bal- 
lots of  their  respective  counties. 

PEMBEKTON,  C.  J.,  and  DE  WIXT,  J., 
concur. 


(18  Mont.  512) 

MADDOX  (GADDIS,  Intervener)  v.  TAGUE 
et  al. 

(Supreme  Court  of  Montana.  •  Got  19,  189«.) 
Rks  Judicata— Revibw  on  Appbai.— Confmctino 
evidkncr— cliattei.  moktoaoe  fokeclosube — 
Sale  ok  Crkdit— Ai'Tuouity  ok  Sheriit — Mo- 

TIOS  TO  STKIKK— OHJECTIOXa  TO   EVIDENCE. 

1.  The  ruling  on  appeal  is  not  res  judicata  on 
a  second  trini  as  to  a  state  of  material  facts 
newly  in  evidence. 

2. 1'he  lindings  of  a  jury  ->'>  a  substantial  con- 
flict of  evidence  will  not  be  disturbed. 

3.  A  sheriff  to  whoii.  a  chattel  mortgage  is  de- 
livered for  the  purpose  of  executing  the  power 
of  sale  therein  is  authoriztxl  to  sqll  only  for  cash, 
and  the  nicrtgagee  is  not  bound  by  a  sale  on 
credit  under  an  arranRenient  made  by  his  agent 
and  tLe  slieriff  and  IJidder,  without  the  knowl- 
edge, consent,  or  subaennent  rntificatJwi  of  such 
mortgagee.     2*_»  Pac.  38«,  S)  Mont.  126,  nBiraied. 

4.  A  motion  to  strike  out  a  portion  of  the  rep- 
lication on  the  ground  that  it  is  a  departure  from 
the  complaint  is  properly  overruled  if  it  fails  to 
show  in  what  the  alleged  departure  consists. 

5.  Objections  to  evidence  are  properly  over- 
ruled unless  they  state  the  grounds  on  which 
they  are  made. 

Appeal  from  district  court,  Meagher  county; 
Frank  Henry,  Judge. 

Action  by  Fletcher  Maddox  against  B.  H. 
Tague  (administrator  of  the  estate  of  William 
Rader,  deceased)  and  others  for  the  recovery  of 
money.  One  William  Gaddis  was  allowed  to 
intervene,  and  from  a  judgment  in  favor  of 
plaintiff  and  said  Intervener,  and  from  an  or- 
der denylug  a  new  trial,  defendants  appeaL 
Affirmed. 

The  plaintiff,  Itladdox,  and  intervener,  Gad- 
dis, obtahM?d  a  judgment  In  this  case  in  the 
year  1888.  That  judgment  was  affirmed  by 
the  territorial  supreme  court.  U  Mont.  126,  22 
Pac.  386.  On  writ  of  error  from  the  supreme 
court  of  the  United  States,  the  judgment  of  the 
territorial  supreme  court  was  reversed.  On 
mandate  from  tlie  United  States  supreme  court 
to  us,  a  new  trial  was  ordered  in  the  district 
court  of  the  state.  For  the  history  of  the  case 
up  to  the  time  of  the  second  trial,  see  9  Mont. 
126,  22  Pac.  386,  and  150  U.  S.  128,  14  Sup. 
Ct.  46.  On  the  second  trial  in  the  district 
court  verdict  and  judgment  were  also  for  plain- 
tiff and  intervener.  Defendants'  motion  for  a 
new  trial  was  denied.  The  appeal  now  is  from 
the  judgment  and  that  order.  On  the  second 
trial  the  defendants,  as  in  the  first,  had  the 
burden  of  proof.  On  this  trial  the  testimony 
of  the  defendants  was  not  stricken  out  as  it 
was  on  the  first,  but  it  went  to  the  jury  along 
with  the  testimony  of  the  plaintiff  and  the  in- 
tervener; and,  under  histructions  of  the  court, 
the  facts  thus  testified  to  were  passed  upon  by 
the  Jul)-.  When  the  second  trial  took  place, 
defendant  Rader  was  dead,  and  Tague,  his  ad- 
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mluistrator,  was  substituted,  and  now  appears 
as  defendant  and  appellant.  The  other  defend- 
ants are  sureties  on  Rader's  official  bond  as 
sheriff.  There  is  a  complaint  by  the  plaintiff 
and  also  by  the  intervener;  and,  as  remained 
in  appellants'  brief,  they  are'  substantially 
alike.  Appellants  also  say  that  the  interven- 
er's case  must  stand  or  fall  with  the  Judg- 
ment entered  in  favor  of  plaintiff.  We  will 
therefore  consider  the  complaint  of  plaintiff 
alone.  That  pleading  alleges  the  fact  of  Rader 
being  sheriff  of  Meagher  county,  and  his  giving 
his  official.bond  with  the  defendants  other  tlian 
him  as  .sureties;  that  on  August  0,  1887,  plain- 
tiff gave  Rader  a  chattel  mortgage  executed  by 
P.  D.  Kinyon  to  secure  the  plaintiff  in  the  sum 
of  $7,313  and  interest,  and  Gaddis  in  the  sum 
of  $3,000  with  interest;  that  plaintiff  directed 
said  Rader  to  seize  the  projjerty  described  in 
the  mortgage  and  sell  the  same,  etc;  that 
Rader  between  August  9  and  30,  1887,  seized 
and  advertised,  the  property,  to  wit,  hoi-ses, 
and  between  August  30th  and  September  5th 
sold  a  large  quantity  of  the  horses  for  $10,730, 
and  on  September  5th  released  the  balance  of 
the  prai)erty  unsold,  to  said  Kinyon,  upon  the 
payment  by  Kinyon  to  him  of  a  sum  of  money 
which,  with  the  $10,735  aforesaid,  was  suffi- 
cient to  satisfy  the  mortgage,  with  Interest  and 
costs;  that  on  September  5,  1887,  there  was 
dtie  to  plaintiff  $7,043,  with  interest,  making 
$8,187;  that  on  September  15th  Rader  pqid  to 
plaintiff  $2,872.31,  lea\'ing  a  balance  of  $5,314.- 
(>9;  that  plaintiff  demanded  payment  of  this 
sum,  and  defendant  Rader,  contrary  to  the  ob- 
ligations of  his  bond,  refused  said  payment. 
.  Judgment  was  demanded  for  said  smn.  For 
answer  the  defendants  denied  that  Rader  had 
received  the  sum  of  $10,735,  or  any  greater 
sum  than  $3,390.65.  Further  answering,  they 
allege  that  142  horses,  mares,  and  colts  were 
bid  off  and  knocked  down  to  one  A.  B.  Kier  for 
$8,000.50,  and  that  hi  pursuance  to  instructions 
from  the  mortgagees,  and  according  to  an 
agreement  then  made  between  the  mortgagees 
and  Kier  whereby  Kier  was  to  pay  Rader,  and 
did  pay  him,  $1,752.15,  and  was  to  have  five 
days  in  which  to  pay  the  balance,  Rader  to  re- 
tain the  horses,  mares,  and  colts  until  full  pay- 
ment was  made,  and,  in  event  of  Kier's  failure 
to  pay,  the  said  sum  of  $1,752.15  was  to  be- 
come forfeited  to  the  use  of  the  mortgagees, 
and  the  horses  to  be  retained  by  Rader  on  ac- 
count of  the  mortgagees,  the  said  Rader  did  re- 
tain said  $1,752.15,  and  did  pay  the  same  to 
the  mortgagees,  said  sum  being  part  of  that 
which  he  paid  over  to  the  mortgagees,  and  that 
Rader  retahied  in  custody  the  142  horses  sub- 
ject to  the  order  of  the  mortgagees;  that  after- 
wards Rader  notified  the  mortgagees  of  Kier's 
failure  to  pay  the  balance  and  that  the  horses 
were  held  subject  to  their  order,  and  that,  the 
mortgagees  falling  to  direct  the  disposition  of 
the  horses,  Rader  tendered  them  to  the  mort- 
gagees, and  that  they  refused  to  receive  them, 
and  that  Rader  holds  the  same  subject  to  the 
orders  of  the  mortgagees;  that  on  Septeml)er 
6th  Kinyon,  the  mortgagor,  tendered  and  paid 


to  Rader  $2,450.20,  the  balance  due  on  the 
mortgage,  and  demanded  the  return  of  the 
property  unsold;  that  Rader  returned  to  Kin- 
yon said  unsold  property  and  paid  to  the  mort- 
gagees the  said  sum  of  $2,450.20.  These  are 
the  material  allegations  of  the  answer.  Plain- 
tiff, in  replication,  admitted  that  at  the  sale 
142  head  of  horses  were  bid  off  and  knocbed 
down  to  said  Kier  for  $8,09C.50,  but  denied 
that  this  was  done  pursuant  to  instructions 
from  the  mortgagees  or  according  to  any  agree- 
ment as  set  forth  in  the  answer,  or  that  any 
such  agreement  was  made  between  them  and 
Kier,  or  that  they  ever  agreed  that  Kier  was 
to  have  any  time  In  which  to  pay  (or  the 
horses,  or  that  in  event  of  his  failure  to  pay 
they  were  to  be  retained  by  Rader  on  account 
of  the  mortgagees.  Denied  that  Rader  retain- 
ed the  horses  subject  to  the  order  of  the  m^  .- 
gagees,  but  held  them  under  bis  own  control 
for  the  purpose  of  enabling  Kier  to  jiay  the 
balance  of  $8,096.50,  and  that  this  Rader  did, 
pursuant  to  an  agreement  between  him  and 
Kier,  at  his  own  risk  for  a  period  of  30  days. 
Denied  that  Rader  notified  the  mortgagees  tba- 
the  horses  were  held  subject  to  their  orders,  or 
that  he  tendered  the  horses,  but  on  the  con- 
trary alleged  that  Rader  retained  the  horses  to 
enable  Kier  to  pay  the  balance,  and  assisted 
Kier  in  efforts  to  raise  the  money  for  that 
purpose;  that  thereafter  the  sheriff  sold  many 
of  the  horses  to  other  persons;  and  that  there- 
after he  delivered  a  portion  of  the  hoi-ses  to 
his  co-defendants,  who  sold  some  of  them  and 
divided  Ijetween  themselves  some  $1,500.  The 
replication  admits  that  Rader  paid  to  plaintiff 
the  sum  of  $3,192.93,  and  to  Gaddis  $1,591.37, 
but  avers  that  when  that  money  was  received 
plahitlff  was  not  informed  by  Rader  that  tbe 
deposit  of  $1,752.15  made  by  Kier  was  em- 
braced in  said  sum  of  $3,192.03,  and  that  when 
plaintiff  received  said  sum  he  had  no  Icnowl- 
edge  that  the  payment  embraced  the  $1,752.15 
alleged  to  have  been  forfeited,  as  set  up  in 
the  answer,  and  that  the  payment  of  $3,192.^ 
by  Rader  to  him  was  not  Intended  or  under- 
stood as  a  transfer  of  the  money  alleged  to 
have  been  deposited  as  a  forfeiture,  but  was  a 
payment  on  account  upon  the  sum  that  Kier 
was  then  owing  plaintiff.  Upon  these  plead- 
ings the  case  was  tried  and  evidence  introduced 
on  both  sides.  Verdict  and  Judgment  were  for 
the  plaintiff  and  the  Intervener. 

Cullen  &  Toole,  H.  6.  Mclntire,  and  Max 
Waterman,  for  appellants.  Toole  &  Wal- 
lace, U.  E.  Thompson,  and  Carpenter  &  Car- 
penter, for  respondents. 

DE  WITT,  J.  (after  stating  the  facts).  The 
gist  of  appellants'  contention  is  that  the  de* 
cision  of  the  United  States  sapreme  coort 
was  tbe  law  of  the  case  for  the  district 
court,  and  now  for  this  court,  and  that  the 
law  of  the  case,  as  they  imderstand  It,  waa 
disregarded  by  the  district  court  in  varlooa 
rulings,  to  which  they  duly  excepted,  and 
which    they    have    reseiTed    for    review    ia 
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this  appeaL  We  will  start  more  clearly 
if  we  first  define  wbat  Is  our  understanding 
of  the  decision  by  the  supreme  court  of  the 
l.nitcd  States  as  the  law  of  the  case.  On 
the  first  trial  all  the  testlmoiiy  ofCered  by  the 
defeudauia  was  excluded  from  consideration, 
and  judgment  was  rendered  by  the  court  In 
favor  of  plaintiff  and  Intervener.  9  Mont.i 
at  page  131,  22  JPac.  386.  In  this  condiUon 
the  case  came  before  the  United  States  su- 
preme court.  That  court  said  that,  there- 
fore, it  would  be  assumed  by  them  that  the 
facts  were  as  this  excluded  testimony  tend- 
ed to  prove  they  were.  150  U.  S.,  at  page 
130,  14  Sup.  Ct.  46.  There  was  therefore  no 
rebutting  "testimony  by  plaintiff  or  interven- 
er to  be  considered  by  the  supreme  court. 
But  upon  this  second  trial  there  was  re- 
butting testimony.  The  proffered  testimony 
of  the  defendants  was  not  taken  to  be  the 
facts.  All  the  testimony  went  to  the  Jury. 
They  passed  upon  all  the  facts.  Further- 
more, this  testimony  thus  before  the  dis- 
trict court,  and  before  us  now,  discloses 
facts,  or  evidence  tending  to  prove  facts, 
that  were  not  before  the  court  on  the  oliUer 
appeal.  As  to  a  new  state  of  facts,  or  a 
state  of  material  facts  newly  in  evidence, 
the  former  decision  of  the  court  is  not  the 
law  of  the  case.  Crelghton  v.  Hershfleld,  2 
Mont.  109;  Daniels  v.  Insurance  Co.,  -  Id. 
500;  Palmer  v.  Murray,  8  Mont.  174,  19  Pac. 
i)53;  Kelley  v.  Cable  Co.,  8  Mont.  440,  20  Pac. 
009;  Davenport  v.  Klelnschmidt,  8  Mont. 
467,  20  Pac.  823;  Hayne,  New  Trial  &  App. 
5  291.  The  United  States  supreme  court  did 
not  hold,  in  its  opinion,  that  there  was  no 
completed  sale  made  by  Rader  to  Kier.  It 
Is  said  In  the  opinion  that  no  completed  sale 
was  made,  but  this  Is  obiter,  for  the  court 
after  making  that  remark  leaves  the  subject 
with  this  language:  "But  it  is  unnecessary 
to  pursue  any  inquiry  in  this  direction,  for 
upon  a  very  clear  rule  of  law  the  mortgagees 
are  estopped  from  maintaining  this  action." 
150  U.  S.,  at  page  130, 14  Sup.  Ct  47.  The  de- 
cision of  the  supreme  court  was  in  fact  bas- 
ed upon  the  opinion  of  that  tribunal  that 
the  receipt  by  Maddox  of  ?1,752.15  was  a 
ratification  by  him  of  the  alleged  acts  of 
his  ajrent.  Smith,  and  that  Maddox  was  es- 
topped to  deny  the  authority  of  Smith.  But 
even  this  view  was  hedged  by  the  supreme 
court  when  they  say  in  the  opinion:  "It  may 
be  that  this  case  turns  somewhat  on  wheth- 
er the  sheriff  aJid  plaintiffs  understood  and 
intended  that  the  payment  of  this  money 
was  in  fact  a  transfer  by  him  to  them  of 
the  deposit,  or  merely  a  payment  on  account; 
but,  even  if  this  be  so,  the  question  was  one 
of  fact  to  be  settled  by  the  jury,  and  should 
not  have  been  disposed  of  by  striking  out  all 
the  testimony,  and  withdi-awing  the  case 
from  the  jury."  150  U.  S.  131,  14  Sup.  Ct.  47. 
This,  as  the  supreme  court  says,  was  a  ques- 
tion of  fact  for  the  jury  to  determine.  It 
was  taken  from  the  Jury  by  the  action  of 
the  court  on  the  first  trial.    It  was  not  tak- 


en from  the  Jury  on  the  second  trial,  but 
was  submitted  with  appropriate  instruc- 
tions. Therefore,  by  the  opinion  of  the  su- 
preme court  of  the  United  States,  three  ques- 
tions seem  to  us  to  have  been  left  open  for 
the  second  trial,  viz.:  First,  whether  Kauer 
treated  the  transaction  as  a  completed  sale; 
second,  whether  Maddox  received  the  de- 
posit of  said  $1,752.15,  he  and  the  sheriff 
understanding  that  it  was  intended  that  the 
payment  of  this  money  was  in  fact  a  trans- 
fer to  him  of  the  depositi  or  merely  a  pay- 
ment on  account;  and,  third,  whether  Mad- 
dox received  this  $1,752.15  along  with  the 
other  money  paid  to  him  by  Rader  with 
knowledge  of  an  agreement  between  bis 
agent,  Smith,  and  Rader  and  Kier  such  as 
is  set  out  in  defendants'  answer,— that  is  to 
say,  the  alleged  agi-eement  that  Kler's  de- 
posit on  the  horses  bid  in  by  him,  and  the 
horses,  should  be  forfeited  to  the  mortgagees 
in  case  full  payment  were  not  made.  These 
questions  were  submitted  to  the  Jury  by  ap- 
propriate instructions.  In  treating  these 
questions  left  open  by  the  decision  of  the 
United  States  supreme  court,  it  is  necessary 
to  first  inquire  whether  the  defendants  made 
out  their  defense  set  up  in  their  answer, 
and  to  understand  clearly  just  wbat  that  al- 
leged defense  was.  As  it  appears  by  the 
answer  it  was  this,  namely,  that  the  agree- 
ment made  at  the  time  of  the  sale  between 
Rader,  sheriff,  Kier,  bidder,  and  Smith,  moit- 
gagee's-  agent,  was  that,  in  the  event  of 
Kler's  failure  to  pay  the  balance  on  his  bid, 
the  $1,752.13  already  paid  In  by  him  to  the 
sheriff  should  be  forfeited  to  the  mortgagees, 
and  that  the  horses  should  be  retained  by 
Rader  on  account  of  the  mortgagees.  They 
then  further  contend  that  as  Rader  paid  the 
$1,752.15  to  Maddox,  and  tendered  to  Mad- 
dox the  horses,  and  as  Maddox  accepted  the 
money,  although  he  refused  the  horses,  this 
was  a  ratification  by  Maddox  of  the  agree- 
ment pleaded  In  the  answer  and  claimed  to 
have  been  proven,  and  that,  therefore,  un- 
der the  law  of  the  case  as  decided  by  the 
United  States  supreme  court,  the  ratification 
by  Maddox,  and  his  estoppel,  are  established. 
Appellants  state  in  their  brief  that  this,  their 
affirmative  defense,  was  fully  established. 
They  do  not  recite  the  testimony  which  they 
claim  establishes  that  defense,  but  they  re- 
fer to  the  pages  of  the  transcript  at  which 
they  claim  Is  found  such  testimony.  But 
an  examination  of  this  testimony  referred 
to,  and  the  other  testimony  in  the  case,  does 
not,  in  our  opinion,  sustain  the  apitellants' 
contention.  This  testimony  does  not  fully 
establish  their  position.  Indeed,  if  there  is 
not  a  preponderance  of  the  testimony  against 
them,  as  it  seems  to  us  there  is,  there  is  at 
least  a  wholly  substantial  conflict  in  the  evi- 
dence on  this  point.  The  respondents  claim 
that  the  evidence,  instead  of  proving  an 
agreement  between  Rader,  Kier,  and  Smith, 
as  set  up  in  the  answer,  does  In  fact  prove 
another  agreement,  to  wit,  that,  instead  of 
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the  $1,752.15  and  the  horses  knocked  off  to 
Kier  to  be  forfeited  to  the  mortgagees,  the 
agreement  was  that  the  money  should  be 
forfeited  to  the  sheriff,  and  that  the  sheriff 
should  retain  the  horses  himself,  and  that 
the  money  was  so  taken  by  the  sheriff  to 
cover  the  expenses  of  a  resale  of  the  horses, 
and  that  the  horses  were  to  be  retained  for 
the  purpose  of  reselling  them.  We  think 
there  is  ample  testimony,  and  indeed  prob- 
ably a  preponderance  of  it,  to  the  effect  that 
the  agreement  was  as  claimed  by  the  re- 
spondents. There  being  at  least  a  substan- 
tial conflict  of  testimony  upon  this  point, 
the  finding  of  the  Jury  cannot  be  disturbed 
on  this  ground.  And  it  is,  therefore,  for  the 
purposes  of  this  review,  not  true  that  the 
defense  set  up  by  the  appellants  was  fully 
established.  "We  have  examined  the  evi- 
dence upon  this  point  with  care,  and  while 
some  of  It  is  Indefinite,  and  while,  perhaps,  there 
are  some  contradictions,  there  is  ample  evidence 
to  the  effect  that  Smith,  the  agent  of  Mad- 
dox,  did  not  agree  that  the  money  should  be 
forfeited  to  Maddox,  or  tliat  the  horses 
should  be  held  by  the  sheriff  for  him,  but  on 
the  contrary  the  most  that  Smith  ever  did 
as  the  agent  of  Maddox  was  to  consent  that 
the  sheriff  should  receive  the  money  to  cover 
the  expenses  of  a  resale,  and  should  himself 
hold  the  horses  for  that  purpose.  We  stop 
to  note  here  that  Rader  himself  treated  the 
transaction  with  Kler  as  a  completed  sale, 
for  he  proceeded  to  accept  from  Kinyon,  the 
mortgagor,  a  sum  of  money  which,  together 
with  the  amounts  already  bid  on  the  horses, 
made  an  amount  sufllcleut  to  pay  the'  whole 
mortgage  debt.  Upon  receiving  this  money 
from  Kinyon  he  released  to  Kinyon  all  the 
horses  unsold,  and  paid  to  Maddox  the 
amount  of  money  which  he  had  collected, 
less  the  costs  and  expenses  of  making  the 
sale.  Rader's  construction  of  that  transac- 
tion seems  to  us  perfectly  clear. 

We  then  come  to  the  question  of  what,  if 
anything.  Maddox  ratified  by  receiving  from 
tlie  sheriff  a  part  payment  In  the  sum  of 
$3,192.1)3.  Maddox  did  not  commit  any  act 
of  ratification  by  receiving  any  of  the  horses 
which  had  been  struck  off  to  Kler,  for  he 
refused  to  accept  them.  We  must  bear  in 
mind  that  appellants  contend  that  Maddox 
thus  ratified  what  they  claim  In  their  an- 
swers were  the  acts  of  his  agent  Smith,  but, 
as  observed  above,  the  testimony  did  not  es- 
tablish that  the  acts  of  the  agent,  Smith, 
were  those  which  appellants  contend  they 
were;  that  Is  to  say,  there  was  not  an  agree- 
ment between  Kadcr,  Smith,  and  Kinyon 
that  the  money  paid  by  Kler  should  be  for- 
feited to  Maddox,  and  the  horses  retained  on 
account  of  Maddox.  It  is  then  claimed  by 
respondents  that  Maddox,  in  receiving  the 
money,  could  not  ratify  an  agreement  which 
was  not  made  by  his  agent.  It  is  not  e.s- 
tabllslicd  by  the  evidence  that  Maddox  re- 
ceived the  money  with  the  understanding 
that  he  received  it  under  the  agreement  set 


up  in  appellants'  answer.  The  Intention  and 
understanding  with  which  be  received  tbis 
money  was  a  material  fact  in  the  case,  a« 
said  in  the  United  States  supreme  court  in 
its  decision,  and  that  question  was  submit- 
ted, as  we  think  properly,  to  the  Jury.  We 
do  not  say  that  the  evidence  was  all  with 
the  respondents  on  these  matters,  but  it  is 
certainly  the  fact  that  there,  was  substantial 
testimony  to  sustain  the  verdict  of  the  Jury 
In  these  respects.  It  Is  not  necessary  to 
trace  this  question  in  its  various  phases,  aa 
It  was  raised  upon  the  trial.  This  state- 
ment of  our  conclusion  is  suttlcienv  to  cover 
the  point  wherever  it  appears  in  the  record. 

There  is  another  matter  as  to  the  law  of 
the  case  upon  this  appeal.  It  is  the  law  of 
the  case,  as  declared  by  this  court  (9  Mont. 
126,  22  Pac.  386),  that,  by  the  delivery  of 
the  mortgage  to  the  sheriff  for  the  purposes 
of  selling  the  property,  he  had  authority  to 
sell  only  for  cash.  This  law  of  the  case 
Is  not  disturbed  by  the  decision  of  the  Unit- 
ed States  supreme  court.  Therefore,  what- 
ever Smith,  as  Maddox's  agent,  may  have 
done  in  agreeing,  or  attempting  to  agree,  to 
any  kind  of  a  sale  other  than  for  cash,  was! 
beyond  his  authority  as  agent.  The  appel- 
lants rely  upon  Maddox's  ratification;  that 
is  to  say,  a  ratification  of  that  which  they 
claim  was  the  nature  of  Smltli's  acts.  But 
Smith's  acts  In  the  premises,  as  shown  by 
evidence  sufficient  to  sustain  the  verdict, 
were  materially  other  than  appellants  claim 
they  were.  Therefore,  if  Smith  agreed  to 
that  which  he  had  no  authority  to  agree  to, 
he  did  not  in  any  event  agree  to  that  which 
appellants  claim  he  did,  and  therefore  Mad- 
dox did  not  ratify  such  claimed  agreement, 
because  he  could  not  ratify  that  which  Smith 
had  not  performed.  Maddox  Is  therefore  not 
estopped.  This  disposes  of  the  gist  and  main 
contention  in  the  case. 

The  appellants  contend  that  there  was  a 
departure  in  the  pleading  between  the  com- 
plaint and  the  replication.  We  are  not  of 
the  opinion  that  there  was  any  departure. 
But  the  manner  In  which  this  question  was 
raised  was  by  a  motion  to  strike  out  a 
portion  of  the  replication  for  the  alleged  rea- 
son that  it  was  a  departure  from  the  com- 
plaint, but  the  motion  does  not  pretend  to 
point  out  in  what  the  departure  consisted. 
Under  the  general  principle.^  applicable  to 
motions  and  the  pointing  out  the  grounds  of 
the  same,  we  are  of  opinion  that  the  district 
conrt  was  Justified  in  ignoring  the  motion, 
which  did  not  in  any  way  Indicate  the 
giounds  of  the  same. 

There  were  a  very  great  many  objeciion.s 
to  testimony.  In  overruling  these  objeetion.s. 
appellants  contend  that  the  court  erred.  Al- 
most all  of  the  objections  can  be  considered 
as  properly  overruled,  because  they  do  not 
point  out  the  grounds  upon  which  appel- 
lants objected.  State  v.  Black,  15  Mont.  148. 
38  Pac.  674,  with  eases  there  cited.  It  may 
be  that  some  immaterial  testimony  was  al- 
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lowed  in  the  chse,  and  possibly  some  testi- 
mony that  was  ineompetent,  but  as  to  all 
of  it  we  are  of  opinion  either  that  the  objec- 
tion was  not  sufUciently  made,  or,  In  the 
cases  where  It  may  have  been  sufficiently 
made,  there  was  no  error  which  was  sufU- 
ciently prejudicial  to  Justify  us  In  reversing 
the  Judgment. 

Much  of  the  argument  In  the  brief  is  made 
upon  the  Instructions  of  the  court.  We  are 
of  opinion  that  the  instructions  fairly  pre- 
sented to  the  Jury  the  Issues  set  up  In  the 
pleadings,  and  brought  before  the  Jury  by 
evidence.  The  court  Instructed  upon  these 
issues  consistently  with  the  view  that  we 
have  above  expressed  as  to  what  was  the 
real  gist  of  the  action. 

We  have  discussed  this  appeal  from  the 
point  of  view  of  the  plaintiff  only.  It  is 
sufficient  to  ^ay  that,  as  appellants  them- 
selves remark,  the  case  of  the  intervener 
must  go  with  that  of  the  plaintiff.  It  Is 
therefore  ordered  that  both  as  to  Intervener 
and  plaintiff  the  Judgment  and  order  deny- 
ing a  new  trial  are  atUrmed.    AtUrmed. 

PElIBEItTOX,  C.  J.,  concurs.  HUNT,  J., 
being  disqualified,  takes  no  part  in  the  fore- 
going opinion  or  decision. 


(4  Kan.  App.  725) 

Mccormick  harvbsting-mach.  co. 

V.  REINER  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Oct.  7,  1896.) 

Action  on-  Note— Denial  of  Executiok— Bdrdes 
OP  Proof— Gi;akantv—Con8tkuctios — 

Fl  N  DI NGS— D  AHAOBS. 

1.  Where  a  verified  answer  deniee  the  execu- 
tion of  the  instrument  sued  on,  the  burden  of 
proving  its  execution  rests  upon  the  plaintiff, 
and  such  instrument  is  incompetent  as  evidonce 
against  the  party  filing  such  verified  answer, 
in  the  absence  of  evidence  tending  to  establish 
its  execution  by  said  party. 

2.  Where  a  contract  of  guaranty  has  attach- 
e<l  to  it  a  notation  that  it  is  subject  to  a  con- 
tract, the  ffiiaranty  and  contract  must  be  con- 
strued together  as  one  transaction. 

3.  Where  a  defendant  claims  that  the  nota- 
tion, "Subject  to  contract  with  McCormick  Hiir- 
vesting-Machine  Company,"  which  is  attached 
to  a  contract  of  guaranty,  refers  to  an  oral  con- 
tract, and  the  plaintiff  claims  that  such  notation 
refers  to  a  written  contract,  which  by  its  terms 
does  not  provide  for  such  guaranty,  held,  that  a 
general  finding  of  the  jury  for  the  defendants 
is  a  finding  that  the  notation  refers  to  the  oral 
■contract. 

4.  Where  a  loas  occurs  by  reason  of  one  par- 
ty's failure  to  fulfill  its  part  of  a  contract,  it 
camiot  recover  the  amount  of  such  loss  from 
Jie  other  party  to  the  contract. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Crawford  county; 
J.  S.  West,  Judge. 

Action  by  the  McCormick  Harvesting-Ma- 
chine Company  against  George  E.  Reiner  and 
J.  C.  Prentice  partners  as  Reiner  &  Prentice. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Afflnued. 


This  action  was  brought  in  the  district 
court  of  Crawford  county,  Kan.,  by  the  plain- 
tiff, to  recover  from  the  defendants  the 
amoimt  due  upon  three  promissory  notes  ex- 
ecuted by  George  Sallsbery,  which  contained 
the  following  indorsement: 

"For  value  received,  I  or  we  hereby  guar- 
anty the  payment  of  the  within  note  at  ma- 
turity or  at  any  time  thereafter,  and  waive 
demand,  protest,  and  notice  of  nonpayment 
thereof.     Reiner  &  Prentice. 

"Subject  to  contract  with  McConni<ac  Har- 
vesting-Machine Co." 

After  setting  out  the  notes  and  the  indorse- 
ment thereon,  the  petition  contains  the  fol- 
lowing averment:  "Plaintiff  further  says 
that  said  notes,  and  each  of  them,  were  in- 
dorsed, guarantied,  and  agreed  to  be  paid  by 
the  said  G.  E.  Reiner  and  J.  O.  Prentice,  upon 
the  conditions,  and  those  only,  set  out  In  the 
contract  made  with  this  plaintiff  and  said 
defendants  in  writing,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  D,'  and 
made  a  part  of  this  petition,  and  as  well  a 
I)art  of  each  of  the  several  causes  of  action 
set  out  herein."  An  examination  of  the  con- 
tract develops  the  following  statements  In  re- 
gard to  taking,  indorsing,  and  delivering 
notes:  "•  *  *  To  thoroughly  and  vigor- 
ously canvass  the  above-named  territory  for 
the  sale  of  said  machines  and  to  sell  to  re- 
sponsible men  only.  *  •  *  To  draw  all 
notes  taken  for  sales  of  said  machines,  wise, 
twine,  binder  trucks,  bundle  carriers,  payable 
to  the  order  of  the  McCormick  Harvesting- 
Machine  Company  ujwn  blanks  furnished  for 
that  purpose,  and  bearing  not  less  than  7% 
per  annum  Interest  from  July  1  next,  and 
10%  Interest  after  due.  To  sell  all  machines, 
wire,  twine,  binder  trucks,  bundle  carriers, 
and  repairs  for  such  prices  and  on  such 
terms  only  as  shall  be  prescribed  by  the  said 
company  or  its  general  agent  In  the  territory 
above  mentioned,  and  in  case  machines,  wire, 
twine,  binder  trucks,  bundle  carriers,  or  re- 
pairs are  sold  at  a  less  price  or  on  different 
terms  than  so  prescribed  (except  under  writ- 
ten Instructions  from  said  company  or  said 
general  agent),  the  loss  in  price  to  be  as- 
sumed by  said  agents,  and  deducted  from 
their  commission,  and  the  notes  taken  on  oth- 
er than  that  prescribed  shall  also  be  taken 
by  said  agent  in  payment  of  their  commis- 
sion. •  •  •  To  settle  for  machines  sold 
either  by  cash  or  note  at  the  time  of  delivery, 
and  in  no  case  to  warrant  machines  other 
than  as  specified  in  the  regular  warranty  fnr- 
nlsbed  by  said  company,  and  if  said  agent 
shall  deliver  any  machine  for  use  in  the  field, 
or  permit  the  use  of  a  machine,  before  it  is 
fully  settled  for  by  cash  or  note,  said  agent 
will  account  and  pay  to  said  company  on  de- 
mand full  price  of  such  machine,  together 
with  Interest  from  July  1  next,  and  waive  all 
claims  imder  the  warranty,  and  further  agree 
to  pay  said  first  party  f.>r  costs  or  expenses 
Incurred  on  said  machine.  To  furnish  saJd 
McCk>rmick  Harvesting-Machine  Company  or 
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Uieir  general  agent,  as  soon  as  called  upon 
after  harvest,  a  full  and  detailed  account  of 
sales  on  sucb  blank  forms  as  shall  be  fur- 
nished for  that  purpose,  and  to  be  prepared 
for  a  full  and  complete  settlement  at  any 
time  thereafter;  •  •  •  and  In  case  sales 
are  made  to  parties  who  are  discovered  and 
adjudged  by  said  company  or  their  author- 
ized general  agent  to  have  been  doubtful  or 
worthless  at  the  time  of  sale,  the  notes  taken 
for  such  sale  shall  be  received  by  said  agent 
to  apply  on  their  commission  due  on  sales; 
and  It  is  further  agreed,  in  case  the  said  Mc- 
Cormick  Harvesting-Machine  Company  or 
their  general  agent  finds  that  any  note  tak- 
en and  passed  upon  at  settlement  was  doubt- 
ful or  worthless  at  the  time  of  sale,  then 
the  said  agent  shall  take  the  said  note,  and 
leplace  it  with  cash  or  notes  secured  by  good 
and  responsible  parties  that  shall  be  accept- 
able to  said  company  or  their  general  agent. 
•  •  •  It  is  distinctly  understood  and  agreed 
that  the  said  party  of  the  second  part  is  to 
receive,  in  the  capacity  of  agent  of  the  party 
of  the  first  part,  and  not. otherwise,  all  mon- 
eys, notes,  property,  or  other  security  given 
or  taken  in  payment  for  machines,  or  for 
wire,  twine,  binder  trucks,  bundle  carriers, 
repairs,  or  other  property  sold  by  them  for 
said  company;  and  said  agents  furtlier  agree 
not  to  retain,  on  account  of  commission  or 
other  claims  against  the  said  McCormidc 
Harvesting-Machine  Company,  any  money, 
notes,  or  other  property  received  from  sales 
of  machines,  wire,  twine,  binder  trucks,  bun- 
dle carriers,  repairs,  or  any  other  property, 
or  collection  of  notes  or  accounts,  but  to 
promptly  remit  ail  moneys,  notes,  or  other 
property  to  said  company  or  their  authorized 
genera]  agent,  leaving  the  commissions  and 
other  claims  to  be  determined  and  paid  at  set- 
tlement. *  •  ♦  It  is  further  mutually 
agreed  that  said  McCormick  Harvesting-Ma- 
chine Company  shall  at  all  times  have  ex- 
clusive and  entire  control  over  all  orders,  con- 
tracts, accounts,  notes,  moneys,  and  assets,  or 
other  property  accruing  and  growing  out  6f 
sales  of' said  machines,  wire,  twine,  binder 
trucks,  bundle  carriers,  repairs,  or  other  prop- 
erty, whether  for  this  or  previous  years,  and 
may  at  any  time  annul  and  determine  this 
and  prior  contracts,  and  take  possession  of  all 
notes,  accounts,  moneys,  machines,  wire, 
twine,  binder  trucks,  bundle  carriers,  repairs, 
and  other  property  in  the  hands  of  said  Bein- 
er  &  Prentice  by  virtue  hereof." 

'J'he  defendant  J.  C.  Prentice  denies  under 
oath  the  execution  of  the  written  indorse- 
ment and  warranty  by  Reiner  &  Prentice. 
The  answer  of  George  E.  Reiner  admits  the 
execution  of  the  contract  of  agency  but  al- 
leges "that,  at  the  time  the  guaranty  on  the 
back  of  said  promissory  notes  Ret  out  and 
described  in  plaintiff's  petition  were  execut- 
ed, a  verbal  agreement  was  entered  into  be- 
tween himself  and  said  plaintiff,  by  and 
through  its  general  agent,  by  the  terms  of 
which  said  plaintiff  agreed,  in  consideration 


of  the  guaranty  placed  upon  said  aetes,  to 
return  said  notes  to  these  defendants  for  the 
purpose  of  getting  further  security  thereon, 
and  thus  making  said  notes  good  and  collect- 
ible; that  said  agreement  was  referred  to  ic 
said  guaranty  in  the  following  words,  to  wit: 
"Subject  to  contract  with  McCormick  H.  A 
M.  Company."  The  defendant  Reiner  also 
alleges  that  the  plaintiff  failed,  neglected,  and 
refused  to  return  the  notes  according  to  said 
verbal  agreement,  and  did  not  attempt  to  col- 
lect them,  or  send  them  to  this  defendant,  or 
either  of  these  defendants,  for  the  purpose  of 
obtaining  more  security,  or  for  the  purpose 
of  collection,  as  it  had  agreed  to  do;  that 
at  the  time  the  maker  of  said  notes  was 
ready  and  willing  to  obtain  good  security  up- 
on said  promissory  notes,  and  this  defendant 
could  have  soon  made  said  notes  collectible; 
that  by  reason  of  said  negligence  of  said 
plaintiff  the  said  promissory  notes  became 
worthless  and  the  maker  thereof  insolvent. 
The  answer  also  alleges  that  the  plaintiff 
failed  to  offer  said  notes  to  the  said  defend- 
ants as  commission  for  the  sale  of  goods  of 
the  said  plaintiff,  upon  which  the .  said  de- 
fendants were  entitled  to  commissions,  as  by 
the  contract  of  agency  It  was  their  duty  to 
do,  and  that  they  were  unable  to  protect 
themselves  at  a  time  when  they  could  have 
done  so  by  obtaining  further  security,  or  by 
'collection  of  the  same  from  the  maker  there- 
of at  a  time  when  he  was  solvent  and  able 
to  pay.  .  The  answer  also  alleges  that  the 
guaranty  on  the  notes  was  made  long  after 
the  notes  were  executed,  and  without  consid- 
eration. 

Judgment  was  rendered  for  defendants, 
and  against  the  plaintiff,  for  costs,  who 
brings  the  case  here  for  review. 

Wells  &  WoUy,  for  plaintiff  in  error. 
Brown  &  Russell  and  Fuller  &  Randolph, 
for  defendants  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
So  far  as  the  defendant  Prentice  is  con- 
cerned, there  is  no  contention  that  he  in  per- 
son signed  the  guaranty.  The  firm  name, 
Reiner  &  Prentice,  was  signed  by  George  E. 
Reiner.  The  evidence  discloses  the  fact  that 
Reiner  &  Prentice  were  in  partnersliip  in 
the  hardware  and  machine  business,  and 
there  is  no  evidence  that  either  one  had  any 
authority  to  bind  the  partnership  by  Indors- 
'•'g  or  guarantying  notes,  or  to  go  security 
lur  third  persons,  "it  is  no  part  of  the  busi- 
ness of  a  partnership  to  give  a  guaranty  of 
or  become  surety  for  the  payment  of  the 
debts  of  others,  or  to  bind  its  credit  to  third 
persons.  The  holder  of  a  note  made  or  In- 
dorsed by  one  partner  withont  the  consent 
of  the  firm  therefor,  who  knows  that  the 
signature  of  the  firm  was  given  for  the  pur- 
pose of  accommodation,  or  as  surety,  cannot 
recover  as  against  the  partnership,  though 
the  partner  who  thus  uses  the  firm  name  Is 
himself  bound  as  though  .he  had  given  his 
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iiidlTidual  signature."  17  Am.  &  Eng.  Enc. 
I-aw,  1021. 

It  is  contended  by  the  plaintiff  that  Reiner 
signed  the  guaranty  upon  the  notes  In  ful- 
fillment of  the  written  contract  between  the 
plaintiff  and  defendants.  A  careful  exam- 
ination of  the  contract  fails  to  support  the 
contention.  It  Is  provided  that  if  sales  are 
made  to  parties  adjudged  by  the  company 
to  have  been  doubtful  or  worthless  at  time 
of  sale,  the  notes  taken  for  such  sale  shall 
be  tali.en  by  Reiner  &  Prentice  to  apply  on 
their  commisaiou.  It  is  also  provided  that, 
if  the  company  finds  that  any  note  passed 
upon  at  settlement  was  doubtful  or  worth- 
less at  the  time  of  sale,  then  Reiner  &  Pren- 
tice shall  take  the  note,  and  replace  it  with 
cash  or  notes  secured  by  good  and  responsible 
parties  acceptable  to  the  company.  All  that 
the  contract  stipulates  is  that  Reiner  &  Pren- 
tice shall  take  the  doubtful  or  worthless  noteo 
for  their  commission,  or,  after  settlement,  take 
the  notes,  and  replace  them  with  cash  or 
acceptable  notes.  There  Is  no  contract  to 
guaranty  the  notes.  If  Reiner  &  Prentice, 
or  either  of  them,  guarantied  the  notes,  they 
certainly  must  have  done  so  in  pursuance  of 
some  contract  other  than  the  written  con- 
tract of  agency.  It  therefore  follows  that 
the  signature  of  the  firm,  executed  by  Reiner 
upon  the  notes,  did  not  bind  Prentice.  Pren- 
tice denied  the  execution  of  the  guaranty 
under  oath,  and  no  error  was  committed  by 
the  court  In  excluding  the  Introduction  of 
the  note  as  evidence  against  Prentice  until 
its  execution  by  him  had  been  proven.  The 
demurrer  of  Prentice  to  the  evidence  of  the 
plaintiff  as  to  him,  was  properly  sustained. 

As  to  the  transaction'  between  Reiner  and 
Rood,  tlie  agent  of  the  company,  It  appears 
from  the  testimony  that  Rood  was  present 
for  the  purpose  of  making  a  settlement  with 
Reiner  &  Prentice  on  behalf  of  the  com- 
pany, and  the  company  ratified  his  actions 
in  making  the  settlement.  Rood  testifies  that 
the  contract  mentioned  in  connection  with 
the  guaranty,  and  to  which  the  guaranty 
was  subject,  was  the  written  contract  of 
agency.  Reiner  testllies  that  it  was  the  oral 
contract  mentioned  in  the  answer  of  Reiner. 
The  finding  of  the  court  settles  this  In  Rein- 
er's favor.  The  plaintiff  contends  that  this 
contradicts  the  terms  of  the  written  con- 
tract of  agency,  and  Is  contrary  to  it,  and 
that  Rood,  being  a  traveling  salesman,  and 
not  a  general  aeent,  had  no  authority  to 
moke  such  deviation  from  the  terms  of  the 
written  contract.  As  already  stated,  the 
written  contract  did  not  provide  for  the  guar- 
anty of  notes  by  Reiner  &  Prentice.  It  ap- 
pears that  Rood  objected  to  the  notes  upon 
the  settlement.  It  was  therefore  the  duty 
of  Reiner  &  Prentice  to  take  the  notes  upon 
their  commission.  There  was  no  commis- 
sion coming  to  them,  but  Reiner  told  Rood 
that  he  could  get  the  father  of  Sallsbery  to 
sign  the  notes,  as  that  was  the  agreement 
n-ben  the  notes  were  taken,  and  Rood  said 


that  would'  be  satisfactory.  Sallsbery's 
father  lived  in  the  country,  and  Reiner  tes- 
tified that  he  (Reiner)  signed  the  guaranty 
to  the  notes  so  that  Rood  could  send  In  the 
complete  settlement,  upon  the  terms  stated 
In  the  verbal  contract,  that  the  company 
should  return  the  notes  to  Reiner  at  once, 
so  that  he  could  obtain  the  surety,  at  which 
time  Reiner  &.  Prentice  should  be  released 
from  the  guaranty. 

The  contract  of  guaranty  must  be  con- 
strued with  the  contract  with  the  company 
to  which  the  notation  referred.  They  were 
executed  at  the  same  time,  as  parts  of  one 
and  the  same  transaction.  The  notation  was 
sufficient  to  put  the  company  upon  inquiry 
as  to  what  contract  was  meant.  It  has  no 
right  to  presume  it  meant  the  written  con- 
tract of  agency,  for  the  contract  of  agency 
did  not  provide  for  a  personal  guaranty. 
The  finding  of  the  Jury,  approved  by  the 
court,  settles  the  fact  that  the  notation  re- 
fers to  the  oral  contract.  The  company 
failed  to  carry  out  its  part  of  said  contract, 
and  because  of  its  failure  the  loss  accrued. 
Having  failed  to  perform  Its  part  of  the  con- 
tract. It  cannot  recover.  The  judgment  of 
the  district  court  is  affirmed.  All  the  Judges 
concurring. 

(4  Kan.   App.  743) 
STATE   ▼.   MITCHELL. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.     Oct.  6,  1896.) 
Intoxicating  Liquoks— Illegal   Sale— Isstruc- 

TIOX8. 

1.  There  is  abundant  evidence  in  'this  case 
which  terdfe  to  prove  that  the  defendant  sold 
intoxicating  liqnors  to  "Edward  Herald,"  in- 
stead of  "Edwin  Herald,"  and  to  establish  the 
fact  that  "Edward"  is  intended  when  the  word 
"Edwin"  is  need. 

2.  The  evidence  in  this  case  has  been  care- 
fully examined,  and  the  instructions  ^iven  by 
the  court  correctly  state  the  law  applicable  to 
the  issues  and  the  facts  which  the  evidcnw  tends 
to  establish. 

(Syllabas  by  the  Court.) 

Appeal  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Robert  Mitchell  was  convicted  of  sdllng  In- 
toxicating liquors,  and  appeals.    Affirmed. 

Ellis  Lewis,  for  appellant.  T.  B.  Dawes, 
Atty.  Gen.,  and  Geo.  W.  Wolf,  Co.  Atty.,  for 
the  State. 

DBNNISON,  J.  This  action  was  brought 
before  a  Justice  of  the  peace  in  Osage  county, 
Kan.,  by  the  state  of  Kansas,  as  plaintiff, 
against  Robert  Mitchell,  as  defendant,  diar- 
ging  him  upon  two  counts  with  Illegally  sell- 
ing intoxicating  liquors.  Tlie  case  was  tried 
by  the  justice  with  a  Jui-y,  and  a  verdict  and 
judgment  of  guilty  rendered.  The  case  was 
appealed  by  the  defendant  to  the  district  court, 
and  at  its  June,  A.  D.  1803,  term,  was  tried 
by  said  court  with  a  jury,  and  a  verdict  of 
guilty  returned,  and  judgment  rendered  there- 
on.   A  motion  for  a  new  trial  was  overruled, 
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and  the  defendant  appeals  to  this  court  for  a 
review  of  the  errors  alleged  to  have  been  com- 
mitted in  the  district  court. 

At  the  close  of  the  plaintiff's  evidence,  the 
county  attorney  was  required  to  elect  upon 
which  sales  he  would  rely  for  a  conviction,  and 
he  made  the  following  election:  (1)  On  the 
first  sale  of  beer  to  Edward  Herald,  on  or 
about  the  middle  of  January,  ISUo;  (2)  and 
the  first  sale  of  beer  to  Edward  Herald  after 
one  Charles  Herald  had  come  into  the  defend- 
ant's place  of  business,  on  the  13tb  day  of 
February,  1S05.  The  defendant  contends  that 
all  the  testimony  proves  the  sales  to  have  been 
made  to  "Edwin  Herald,"  instead  of  to  "Ed- 
ward Herald."  The  complaint  was  subscribed 
and  sworn  to  by  Edward  Herald.  The  first  wit- 
ness called  by  the  state  was  Edward  Herald. 
He  testified  that  he  bought  Intoxicating  liquors 
of  Mitchell  about  the  middle  of  Januarj',  1895, 
and  on  the  13th  of  February,  1895.  He  also, 
on  cross-examination,  testified  as  follows: 
"Question.  You  have  a  brother  named  Edwin  V 
Ans.  No,  sir;  I  am  the  man  myself.  Ques- 
tion. Well,  your  name  is  Edward?  Ans.  Yea, 
sir.  Question.  You  have  no  brother  named  Ed- 
win? Ans.  No,  sir."  The  only  time  Edward 
Herald  is  referred  to  as  "Edwin"  Is  in  the  ex- 
amhiatlon  of  Charles  Hei-ald,  who  refers  to  him 
once  as  "brother  Edwin."  Whether  or  not  this 
Is  an  error  of  the  stenographer  does  not  ap- 
pear. James  Cann  testifies  that  he  knows  GM- 
ward  Herald,  and  was  In  Mitchell's  place  of 
business  with  him  but  once,  and  that  ^^'as  In 
January  or  Februarj',.  1895,  and  his  descrip- 
tion of  the  transactions  was  similar  to  those 
described  by  Edward  Herald.  There  is  abun- 
dant evidence  tending  to  prove  that  Mitchell 
sold  to  "Edward  Herald"  on  or  about  January 
15.  1895,  and  February  13,  1895. 

The  other  error  complained  of  Is  that  the 
court  erred  In  giving  the  thirteenth  instruction, 
which  reads  as  follows:  "There  has  been  some 
testimony  introduced  tending  to  show  that  the 
defendant  was  not  in  business  at  the  time  at 
which  it  Is  claimed  he  committed  the  offenses 
charged.  This,  however,  even  if  proved,  would 
not  warrant  you  in  finding  the  defendant  not 
guilty  if  the  evidence  otherwise  should  convince 
you  beyond  a  reasonable  doubt.  But,  if  it  is  a 
fact  that  he  was  not  in  business  at  that  time, 
then  such  fact  is  a  circumstance  which  you 
should  consider  with  all  the  other  evidence,  to 
enable  you  to  dotormine  his  guilt  or  innocence 
of  the  offenses  charged,  and  each  of  them." 
We  see  nothing  wrong  in  this  Instruction. 
The  defendant  is  charged  with  imlawfully  sell- 
ing. He  is  not  charged  with  running  a  place 
as  a  nuisance.  It  he  sold  unlawfully,  he  is 
guilty,  whether  he  ran  a  place  of  business  or 
not.  The  defendant  contends  that  as  the  coun- 
ty attorney  relied  for  a  conviction  upon  the  sec- 
ond count,  upon  a  sale  "after  one  Charles  Her- 
ald liad  come  into  the  defendant's  place  of 
business,"  It  must  be  shown  tliat  he  was  in 
business  at  that  time,  or  a  conviction  could  not 
be  sustained,  and  therefore  the  thirteenth  in- 


struction was  wrong.  The  eleventh  instruc- 
tion, given  by  the  court,  reads  as  follows: 
"You  are  further  Instructed  that  the  state  has 
elected  to  rely  for  a  conviction  of  the  defendant 
of  the  charge  contained  In  the  second  count  of 
the  complaint  upon  an  alleged  sale  of  beer  to 
Edward  Herald  after  one  Charles  Herald  had 
come  into  the  defendant's  place  of  business,  on 
the  13th  day  of  February,  1895;  and  If  you  be- 
lieve from  the  evidence,  b^ond  a  reasonable 
doubt,  that  the  defendant  did  sell  to  the  said 
Edward  Herald  beer  on  said  occasion,  being 
the  first  sale  at  said  time,  and  that  said  beer 
was  intoxleitlng  Uqnor,  and  that  the  defendant 
at  the  time  had  no  permit  to  sell  Intoxicating 
liquors,  as  provided  by  law,  and  this  sale  took 
place  at  Osage  county,  and  state  of  Kansas. 
you  will  find  the  defendant  guilty  as  charged 
in  the  second  count  'of  said  complaint;  other- 
wise, you  shall  acquit  the  defendant  of  said 
charge."  The  term  "defendant's  place  of  busi- 
ness," hi  the  election  of  the  county  attorney, 
had  relation  to  the  first  sale  to  Edward  Herald 
after  Charles  Herald  had  joined  the  party.  It 
was  used  to  fix  the  time  of  the  sale  of  Febru- 
ary 13, 1895.  Edward  Herald  had  testified  that 
he  had  bought  and  paid  for  beer  of  Mitchell  in 
a  building  which  he  had  charge  of,  and  was 
running,  on  the  north  side  of  Main  street,  in 
Carlxindalc,  Osage  county,  Kan.,  and,  among 
others,  his  brother  Charles  was  present  at  the 
time  he  made  the  purchase.  Charles  Herald 
testified  that  he  wanted  to  find  Jad(  Urey,  and 
that  he  went  Into  Mitchell's  place,  and  that 
Urey  and  Steffe  and  Ed.  were  there,  and  that 
Mitchell  was  there,  making  five  In  all,  includ- 
ing the  witness,  and  that  Mitchell  sold  them 
beer  four  times,  and  that  once  or  twice  he  saw 
his  brother  pay  for  the  beer.  During  the  in- 
troduction of  the  testimony,  the  place  where 
the  liquor  is  alleged  to  have  been  sold  was  re- 
ferred to  repeatedly  by  the  attorneys  upon 
both  sides,  and  by  the  witnesses,  by  such 
names  as  "Mitchell's,"  "Mitchell's  place  of 
business,"  and  "The  Iron  Clad."  The  defense 
attempted  to  show  that  Mitchell  had  ceased 
doing  business  there  al)out  the  0th  or  6th  of 
January,  1895.  There  is  no  contention  that 
the  place  was  not  Mitchell's  place  of  business 
prior  to  that  time.  The  term  "defendant's 
place  of  business,"  as  used  In  the  county  at- 
torney's election,  was  a  descriptive  term,  used 
only  to  establi.-h  the  time  of  the  sale.  'X'hc 
time  was  "after  one  Charles  Herald  had  come." 
Where?  Into  the  place  the  attorneys  and  wit- 
nesses had  all  described  as  "Mitchell's  place 
of  business."  Into  the  building  where  the 
liquors  were  alleged  to  have  been  sold  and 
drunk.  The  Instruction  complained  of  made 
no  mention  of  defendant's  place  of  busines  as 
a  descriptive  term,  but  only  as  to  the  fact  of 
whether  the  defendant  was  engaged  in  busi- 
ness at  the  lime  he  is  alleged  to  have  made 
the  unlawful  sales.  We  think  the  instruction 
was  not  erroneous.  The  Judgment  of  the  dis- 
ti-ict  roiu-t  is  affirmed.  All  the  Judges  con- 
curring. 


Digitized  by 


Google 


Kan.) 


GllKENLEE  v.  SMITH. 


5i3 


(6  Kan.  Aj9-  88U 

WESTERN  NAT.   BANK  OF  YORK,  PA., 
T.  LONG  et  al. 

(Court  of  Appeals  of  Kansas,  Soathem  Depart- 
mpnt,  B.  D.     Oct.  6,  1896.) 

AsStONMENT  FOR  BENEFIT  OP  CREDITORS— ACTION 

AGAINST  Assignor. 

Shullsburi;  Bank  t.  Eastern  Banking  Co. 
(Knn.  App.)  42  Pac.  835,  cited  and  followed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Llun  county;  S. 
H.  Allen,  Judge. 

Action  by  tbe  Western  National  Bank  of 
York,  Pa.,  against  C.  L.  Long  and  tbe  East- 
ern Kansas  Banking  Company.  From  a 
judgment  oTemiliug  a  demurrer  to  defend- 
ants' answer,  plaintiff  appeals.    Reversed. 

James  D.  McFarland,  for  plaintiff  In  er- 
ror. James  D.  Snoddy,  for  defendants  in  er- 
ror, 

DENNISON,  J.  The  facts  In  this  case  and 
the  questions  of  law  Involved  are  precisely 
tbe  same  as  In  tbe  case  of  ShuUsburg  Bank 
V.  Eastern  Kansas  Banking  Co.,  42  Pac.  835, 
decided  in  this  court  December  4,  1895;  and 
upon  the  authority  of  that  case  tbe  judgment 
of  the  district  court  is  reversed,  and  the  case 
remanded,  with  Instructions  to  sustain  the 
demurrer  of  the  plaintiff  below  to  tbe  answer 
of  tbe  defendants  below.  All  the  judges  con- 
curring. 


(r,  Kan.  App.  881) 

WESTERN  NAT.  BANK  OF  YORK,  PA., 

V.   SIMMONS  et  al. 

(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment. E.  D.    Oct  6,  1896.) 

Actios  against  Assignor  fob  Benefit  op 
Creditors. 

Shnllsbnrg  Bank  v.  Eastern  Kansas  Bank- 
ins  Co.  (Kan.  App.)  42  Pac.  833,  cited  and  fol- 
lowed. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Linn  county; 
S.  II.  Allen,  Judge. 

Action  by  the  Western  National  Bank  of 
York,  Pa.,  against  A.  F.  Simmons  and  the 
Eastern  Kansas  Banking  Company.  From  an 
ortler  overruling  a  demurrer  to  the  answer, 
plaintiff  brln,^8  error.     Reversed. 

James  D.  McFarland,  for  plaintiff  In  error. 
James  D.  Snoddy,  for  defendants  hi  error. 

DENNISON,  J.  Tbe  facts  in  this  case  and 
the  questions  of  law  involved  are  precisely 
tbe  same  as  in  the  case  of  Sbullsburg  Bonk 
V.  Eastern  Kans;^s  Banking  Co.,  42  Pac.  835, 
decided  in  this  court  December  4,  1895;  and 
upon  the  authority  of  that  case  the  judgment 
of  tbe  district  court  is  reversed,  and  the  case 
remanded,  with  instructions  to  sustain  the  de- 
murrer of  the  plaintiff  below  to  tlie  answer  of 
the  defendants  below.  All  the  judges  con- 
curring. 


(4  Kan.  App.  733) 
GREENLEE  v.  SMITH. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.    Oct.  7,  1896.) 

Bo:(A  FiDB  FuRCHASRH— Ejectment — Limitations, 

1.  Where  A.  sells  real  estate,  and  executes 
and  delivers  a  warranty  deed  thereto  to  the 
purchaser,  B.,  which  said  deed  is  acknowledged 
before  C,  as  notary  public,  and  is  delivered  to 

B.  through  C,  hdd,  that  C.  had  notice  of  the 
title  of  B.  to  said  real  estate. 

2.  Where  A.  sells  real  estate,  and  executes 
and  delivers  a  wArranty  deed  thereto  to  the  pur- 
chaser, C,  which  said  deed  is  acknowledged 
before  C,  as  notary  public,  and  where  C.  had 
notice  tliat  A.  had  formerly  sold  said  real  estate, 
and  executed  and  delivered  a  deed  thereto  to 
the  former  purchaser,  B.,  held,  that  tlie  deed  to 

C.  was  invalid  as  against  B.  or  hia  grantees  or 
assigns. 

3.  A  person  who,  under  a  tax  deed,  claims  ti- 
tle to  real  estate  which  is  in  the  possession  of 
another,  must  bring  an  action  for  the  recovery 
thereof  within  two  years  from  the  time  sa(^ 
action  might  first  have  been  brought,  m:  his 
right  to  recover  such  real  estate  under  sueli 
deed  will  be  barred  by  the  statute  of  limita- 
tions. 

4.  In  an  action  of  ejectment  it  is  error  for  the 
court  to  admit  in  evidence,  to  establish  title  in 
the  plaintiff,  an  invalid  deed  or  a  tax  deed 
barred  by  the  statute  of  limitations. 

5.  In  an  action  of  ejectment,  where  the  claim 
of  title  in  the  plaintiff  is  founded  upon  three 
separate  traiisaetiona  and  attempted  convey- 
ances, two  of  which  are  improperly  admitted, 
by  reason  of  which  a  new  trial  must  bo  grant- 
ed, and  where  no  separate  findings  are  made 
by  the  court  upon  the  issues  raised  upon  the 
other  transaction  or  attempted  conveyance,  and 
no  attempt  is  made  in  the  briefs  to  discuss 
separately  the  questions  raised  by  said  issue, 
we  must  decline  to  define  the  rights  of  the  par- 
ties under  such  issue. 

(Syllabus  by  the  Court.) 

Appeal  from  district  comt,  Miami  county; 
John  T.  Burris,  Judge. 

This  is  an  action  hi  ejectment,  brought  in  the 
district  court  of  Miami  county,  Kan.,  by  H.  B. 
Smith,  as  plaintiff,  against  Paul  Greenlee  and 
wife,  as  defendants,  to  recover  the  possession 
of  lot  20  in  block  10  in  the  city  of  Osawatomle, 
In  said  county  and  state.  Tbe  petition  alleges 
that  the  plaintiff  is  the  owner  in  fee  simple 
and  entitled  to  the  Immediate  possession  there- 
of, and  that  for  a  long  time  he  has  unlawfully 
been  kept  out  of  such  possession  by  the  de- 
fendant Greenlee.  Mrs.  Greenlee  filed  a  dis- 
claimer. Greenlee  denied  all  the  allegations  of 
the  petition,  except  what  were  expressly  ad- 
mitted, and  admitted  that  be  was  at  the  com- 
mencement of  the  action  in  the  actual,  open, 
and  notorious  possession  of  the  lot,  and  bad 
been  hi  possession  thereof  for  more  than  three 
years  last  past,  and  pleaded  the  statute  of  lim- 
itations. At  the  trial  of  the  action  in  the  dis- 
trict court,  it  was  admitted  tliat  the  title  was 
orlghially  perfect  in  the  Osawatomle  Town 
Company.  Smith  introduced  in  evidence  a  war- 
ranty deed  dated  and  acknowledged  August  17, 
1880,  from  the  Osawatomle  Town  Company  to 
George  Gilmore.  Said  deed  was  signed  by  H. 
H.  Williams,  as  president,  and  was  acknowledgied 
by  H.  B.  Smith,  as  notary  public.  This  deed 
had  never  been  recorded,  and  bad  upon  the 
margin  the  following  indotsement: 
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"This  deed  Is  surrendered  and  'quitclaimed 
-and  annulled  to  the  Osawatomle  Town  Com- 
jiany,  this  2eth  day  ot  March,  1887. 

bis 

"G«oixe   X   Gllmore. 

mark. 

"Witness:    W.  H.  Campbell." 

Smith  also  Introduced  In  evidence  the  folldw- 
tog  receipt,  with  the  Indorsements  thereon, 
which  he  claimed  was  executed  and  delivered 
to  him  by  Gllmore,  who  signed  for  himself,  and 
claimed  to  sign  as  the  agent  of  his  wife: 

"$50.00'.  Received  of  H.B.  Smith  the  sum  of 
fiftj-  dollars,  in  payment  of  the  quitclaim  in- 
terest that  I  have,  and  Maty  Gllmore,  to  lot 
20,  block  10,  city  of  Osawatomle;  and  I  certify 
I  have  sold  said  H.  B.  Smith  our  quitclaim  in- 
terest to  said  lot  20,  block  10,  for  flOO.OO, 
and,  when  we  moke  him  a  deed  for  same,  he  is 
to  pay  me  the  balance,  $50. 

his 
"George  X  Gllmore. 
mark, 
ber 
"Mary  X  Gllmore. 
mark. 

"Witness:    W.  H.  Campbell." 

Indorsed:  "March  26,  1887.  The  balance, 
$50.00,  paid,  by  surrender  of  town  comi)any 
deed  In  full  payment." 

Smith  also  introduced  in  evidence  a  warranty 
deed,  dated  and  acknowledged  oq  the  26th  day 
of  March,  1883,  from  the  Osawatomle  Town 
Company  to  H.  B.  Smith.  This  deed  was  sign- 
ed by  H.  H.  Williams,  president  of  the  town 
company,  executed  in  the  presence  of  H.  B. 
Smith,  acting  secretary  of  the  town  company, 
and  was  acknowledged  before  H.  B.  Smith, 
notary  public,  and  was  filed  for  record  Febru- 
ary 8,  1887.  Smith  also  introduced  in  evidence 
a  tax  deed  dbted  and  acknowledged  on  De- 
cember 18,  1883,  and  filed  for  record  on  Janu- 
ary 13,  1886.  Greenlee  claimed  that  he  fenced 
the  lot,  and  took  possession  of  it,  on  March  25, 
1S87,  imder  a  contract  of  purchase  made  with 
George  Gilmore,  and  upon  which  he  had  paid, 
prior  to  that  time,  the  sum  of  one  dollar,  and 
that  he  was  to  pay  the  balance  when  Mr.  Gil- 
more  had  paid  the  taxes  and  executed  a  deed 
of  conveyance.  Mr.  Greenlee  claims  that  he 
wrote  Mr.  Gilmore  a  letter  asking  him  for  his 
lowest  price  upon  the  lot,  and,  In  reply,  re- 
ceived the  following  letter: 

"La  Cygne,  ICansas,  March  21,  1887. 

"Mr.  Paul  Greenlee— Dear  Sir:  Yours  of  the 
19th  received,  and  duly  read.  I  cannot  come 
up  Just  now,  but  if  I  can  get  $30.00  subject 
to  the  taxes,  or  $35.00  and  me  pay  the  taxes, 
I  will  send  or  bring  the  deed  on  them  terms. 
There  is  a  man  wanting  to  buy  It.  He  was 
wanting  to  trade  me  a  horse,  but,  If  I  can  get 
the  cash,  I  woiild  rather  have  it.  We  are  all 
well  at  the  present  time.  Hoping  to  hear  from 
you  soon,  I  will  close  for  the  present. 

"Yours,  truly,  George  Gllmore." 

Greenlee  claims  that,  in  an  answer  to  that 
letter,  he  wrote  Mr.  Gilmore,  and  accepted  the 
oCTer,  Gllmore  to  pay  the  taxes,  and  that  he 


sent  him  one  dollar  with  his  acceptance  of  this 
offer,  and  that  Mr  Gilmore  at  once  came  to 
Osawatomle  to  close  up  the  business  and  com- 
plete the  sale. 

The  case  was  tried  before  the  court  without 
a  jury,  and  judgment  was  rendered  against 
Greenlee,  and  in  favor  of  Smith,  decreeing  that 
Smith  was  the  owner  of  the  lot,  and  entitled  to 
the  immediate  possession  thereof;  and  Greoilee 
brings  the  case  here  for  review.    Reversed. 

Sheldon  &  Sheldon,  for  plaintiff  in  error. 
John  C.  Sheridan,  for  defendant  in  error. 

DENNISON,  J.  (after  stating  the  facts). 
The  court  made  no  separate  findings  of 
fact,  and  the  question  for  us  to  consider  is 
whether  Smith  established  his  title  to  the 
lot  and  his  right  to  recover  the  same.  He  In- 
troduced evidence  endeavoring  to  prove  his 
title  by  three  different  conveyances  and  trans- 
actions, and  It  must  be  conceded  that,  if 
he  has  established  a  legal  title  in  himself 
through  any  one  of  these  three  transactions, 
he  is  entitled  to  recover. 

The  conveyance  by  which  Smith  first  at- 
tempted to  obtain  a  title  to  the  lot  was  the 
deed  from  the  Osawatomle  Town  Company  to 
him,  dated  and  acknowledged  March  26,  1883, 
and  filed  for  record  February  28,  1887.  At 
the  time  this  deed  was  executed,  the  Osa- 
watomle Town  Company  had  conveyed  the 
lot  to  Gilmore,  and  H.  B.  Smith,  as  notary 
public,  took  the  acknowledgment  of  H.  H. 
Williams,  president,  to  the  deed;  and  Gllmore 
testified  that  he  only  got  a  bond  for  a  deed 
from  Mr.  Williams,  but  that  H.  B.  Smith 
made  out  the  deed,  and  gave  it  to  him;  so 
that  it  cannot  be  said  that  Smith  has  no  no- 
tice of  the  deed  from  the  town  company  to 
Gilmore.  Further  than  this.  Smith,  as  no- 
tary public,  took  the  acknowledgment  of  H. 
H.  Williams  to  the  deed  executed  March  26, 
1883,  in  which  said  Smith  was  the  grantee. 
An  acknowledgment  of  a  deed,  being  a  quasi 
judicial  proceeding,  must  be  taken  before 
some  officer  not  Interested  In  the  land.  Wills 
V.  Wood,  28  Kan.  400.  Brewer,  J.*,  in  deliver- 
ing the  opinion  of  the  court  in  the  above 
case,  says  that  a  person,  if  Interested  In  the 
land,  Is  incompetent  to  take  the  acknowledg- 
ment of  a  deed  In  relation  thereto,  "on  the 
principle  that  an  acknowledgment  Is  a  quasi 
judicial  proceeding,  and  that  no  man  can  sit 
as  a  judge  in  a  case  in  which  he  is  Interest- 
ed." We  must  therefore  hold  that  Smith  did 
not  establish  his  title  and  right  of  possession 
to  the  lot  by  reason  of  the  deed  from  the 
town  company  to  him,  executed  In  1883. 

The  next  attempt  of  Smith  to  procure  the 
title  to  said  lot  was  by  virtue  of  the  tax  deed 
dated  December  18,  1885,  and  recorded  Jan- 
uary 13.  1886.  It  must  be  conceded  that,  un- 
der our  statute  of  limitations.  Smith  must 
have  brought  his  action  to  recover  under  said 
tax  deed  within  two  years  from  the  time  the 
action  might  first  have  been  brought.  Smith 
could  have  brought  his  action  to  recover  from 
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(Heenle*  upon  the  day  that  Greenlee  first 
took  possession  of  the  lot.  There  is  no  ques- 
tion that  Greenlee  had  possession  of  the  lot 
The  petition  recites  that  he  had  such  posses- 
sion, and  the  allegation  of  the  petition  is  ad- 
mitted in  the  answer.  The  only  evidence  in- 
troduced upon  the  trial  which  fixes  the  date 
wlien  such  possession  commenced  was  that 
Greenlee  took  possession  of  the  lot,  and 
fenced  It,  on  the  25th  day  of  March,  1887. 
There  is  some  evidence  tending  to  show  that 
the  possession  might  have  been  a  few  days 
later  than  this,  but  all  the  evidence  establish- 
ed the  fact  that  it  was  either  on  said  day  or 
very  shortly  thereafter.  Smith  testified  that, 
a  number  of  months  after  he  purchased  the 
lot  from  Gilmore,  he  was  down  in  that  end  of 
town,  and  saw  a  wire  fence  stretched  around 
the  lot.  and,  after  making  some  .inquiry, 
found  that  Greenlee  claimed  the  lot.  This 
action  was  commenced  on  December  9,  1890, 
which  was  three  years  and  about  eight 
months  and  a  half  after  the  25th  day  of 
March,  1887,  and  was  certainly  more  than 
two  years  after  Smith  might  have  first  eom- 
meuced  an  action  to  recover  under  the  tax 
deed.  Therefore  Smith  is  not  entitled  to  re- 
cover under  the  tax  deed,  for  the  reason  that 
his  right  of  action  Is  barred. 

Smith's  next  and  last  attempt  to  obtain  the 
title  to  said  lot  was  the  transaction  between 
him  and  Gilmore  on  March  26,  1887,  when 
Smith  contracted  with  Gilmore  for  his  inter- 
est in  said  lot,  and  paid  him  $50,  for  which 
Gilmore  gave  him  the  receipt  mentioned 
above.  During  the  conversation,  and  after 
the  receipt  had  been  given.  Smith  ascertained 
that  Giliiiore  had  the  original  deed  which  he 
had  received  from  the  town,  company,  and 
that  It  was  unrecorded,  when  Smith  paid  him 
the  other  $50,  upon  bis  making  the  indorse- 
ment mentioned  above,  upon  the  receipt,  and 
also  the  quitclaim  indorsement  upon  the  deed. 
Upon  this  last  transaction.  Smith  takes  noth- 
ing by  reason  of  the  registry  laws,  as  none 
of  the  papers  were  filed  for  record.  He  takes 
only  what  interest  Glhnore  had  in  the  lot 
on  March  26,  1887,  at  which  thne  Gilmore 
quitclaimed  to  the  town  company,  and  also 
in  his  receipt  certified:  "I  have  sold  said  H. 
B.  Smith  our  quitclaim  interest  -to  said  lot 
20.  block  10,  for  $100."  At  that  time,  or  at 
least  very  soon  thereafter,  Greenlee  was  in 
possession  of  said  lot,  under  a  claim  of  title 
by  virtue  of  the  offer  of  Gilmore  contained 
in  thie  letter,  and  his  claim  of  acceptance 
thereof.  It  may  be  said  that  the  general  find- 
ing of  the  court  is  a  tindiug  In  Smith's  favor 
upon  this  transaction.  Each  side  set  up  a 
claim- to  the  lot,  and  the  court  decided  in 
favor  of  Smith.  We  are  unable  to  say  wheth- 
er the  finding  was  predicated  upon  the  tax 
deed  or  tlie  deed  of  1883  or  the  last  transac- 
tion. Tlie  tax  deed  was  barred,  and  the  deed 
of  1883  was  invalid,  and  the  court  erred  in 
admitting  either  one  of  them  in  evidence. 
For  this  error  a  new  trial  must  be  granted. 
v.46p.no.7— 35 


We  will  not  attempt  to  define  the  rights  of 
the  parties  under  the  last  transaction,  for  the 
reason  that  no  finding  was  made  by  the  court 
upon  this  transaction,  except  the  general  find- 
ing, and  the  case  Is  not  properly  briefed  upon 
this  question.  Upon  a  retrial  of  this  case, 
with  the  above  incompetent  evidence  elimi- 
nated, the  questions  involved  will  be  very 
much  simplified.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial.    All  the  judges  concurring. 


(4  Kan.  App.  740) 
ATCHISON,  T.  &  S.  F.  R.  00.  v.  TODD. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.     Oct  6,  1896.) 

ASSIONMENTS   OF    EltROR  —  APPEALABLB  ObDEK  — 

Specifications  or  Ehror— Grant 
or  New  Triau 

1.  The  case  of  Beck  v.  Baden  (Kan.-  App.)  42 
Pac.  846,  cited  and  followed. 

2.  Where  a  verdict  has  been  set  aside,  and  a 
new  triail  granted,  the  refusal  of  the  conrt  to 
render  judgment  on  the  special  findings  of  the 
jury  is  not  such  a  judgment  or  order  as  we  ore 
authorized  to  reverse  or  vacate  or  modify  under 
the  authority  granted  by  paragraph  4641  of  the 
General  Statutes  of  1889. 

3.  Wl]«re  one  of  the  specifications  of  mt<» 
contained  in  the  petition  in  error  and  the  brief 
of  the  plaintiff  in  error  is  the  order  of  the  court 
sustaining  a  motion  for  a  new  trial,  which  con- 
tains 17  grounds  upon  which  such  neV  trial  is 
asked,  the  plaintiff  m  error  is  required  to  afiirm- 
atively  show  that  none  of  the  grounds  of  the 
motion  are  sufficient  before  reversal  can  be  had. 

4.  Where  no  argument  is  made  or  authorities 
dted  in  the  brief  of  plaintiff  in  error  upon  the 
specification  of  error  in  granting  a  new  trial,  and 
we  can  discover  no  such  error  as  would  justify 
us  in  reTersing  the  order  of  the  court  in  grant- 
ing such  new  trial,  we  cannot  say  that  the  court 
erred  in  making  such  ordM. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  L.  M.  Todd  against  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company.  Ver- 
dict for  plaintiff.  From  an  order  granting  a 
new  trial,  defendant  brings  error.    Affirmed. 

A.  A.  Hurd  and  A.  Littletteld,  for  plaintifl;  in 
error.  John  W.  Deford  and  T.  A.  Waddle, 
for  defendant  in  error. 

DEXNISON,  J.  This  is  an  acHon  brought 
in  the  district  court  of  Franklin  coimty,  Kan., 
by  Todd,  as  plahitiff,  against  the  railroad  com- 
pany, as  defendant,  to  recover  damages  alleged 
to  have  been  sustained  by  him  by  fires  caused 
by  the  negligence  of  said  railroad  company. 
The  juiy  retm-ned  a  verdict  in  favor  of  Todd 
for  $100,  and  answered  the  special  questions 
submitted  to  them.  The  defendant  t>elow  re- 
quested the  court  to  Instruct  the  jury  to  return 
a  verdict  in  its  favor,  which  request  the  court 
refused.  The  defendant  below  filed  a  motion 
for  judgment  upon  the  special  findings,  which 
motion  was  overruled.  The  plaintiff  l)elow 
filed  a  motion  for  a  new  trial,  which  motion 
was  by  the  court  granted.     The  defendant  be- 
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low  excepted  to  tbe  rnUngB  and  ordera  o<  tbe 
coort,  and  brings  the  case  here  for  review. 

The  spedflcations  of  error  enumerated  in  tbe 
brief  of  plalntlfr  In  error  are  aa  follows:  "(1) 
The  court  erred  In  refusing  to  Instruct  the  Jury 
to  return  a  verdict  for  the  defendant  below,  as 
requested ,  (2)  the  court  erred  In  overruling  the 
motion  of  defendant  below  for  judgment  on  the 
special  findings,  the  general  verdict  to  the  con- 
trary notwithstanding;  (3)  the  court  erred  in 
sustaining  the  motion  of  the  plaintiff  below  for 
a  new  trial"  The  petition  In  error  contains 
but  two  errors  that  are  complained  of,  which 
are  as  follows:  "(1)  That  the  said  court  erred 
in  overruling  the  motion  of  said  railroad  com- 
pany for  judgment  in  its  behalf  and  against 
the  said  defendant  In  error,  L.  M.  Todd,  upon 
tbe  special  findings  of  the  Jury  made,  returned, 
and  filed  In  said  cause;  (2)  the  said  court  erred 
In  sustaining  tbe  motion  of  the  said  defendant 
in  error,.  L.  M.  Todd,  for  a  new  trial  of  said 
cause,  and  for  granting  a  new  trial  therein." 

The  first  specification  of  error  in  the  brief 
Is  not  set  forth  in  tbe  petition  in  error,  and  U, 
therefore,  not  complained  of.  Following  the 
rule  laid  down  in  tbe  case  of  Beds  v.  Baden, 
wbicb  was  decided  by  this  court  and  the  opinion 
filed  on  December  4,  1895,  which  has  not  yet 
been  reported  in  tbe  Kansas  Appeals  Reports, 
but  wbicb  may  be  found  In  42  Pac.,  at  page 
845,  we  cannot  consider  this  assignment  of  er- 
ror. Tbe  second  specification  of  error  relates 
to  tbe  refusal  of  the  court  to  render  judgment 
upon  tbe  special  findings  of  the  jury,  notwith- 
standing tbe  general  verdict  Tbe  verdict  has 
been  set  aside,  and  a  new  trial  granted.  Uur 
authority  to  reverse,  vacate,  or  modify  judg- 
ments or  orders  of  the  district  court  is  granted 
by  paragraph  4641  of  tbe  General  Statutes  of 
1889.  Our  supreme  court  has  held  that  when 
the  verdict  has  been  set  aside,  and  a  new  trial 
granted,  that  a  refusal  to  render  judgment  on 
tbe  special  findings  of  the  jury  is  qot  aucb  a 
judgment  or  order  as  are  enumerated  in  said 
paragraph  4641.  See  Burton  v.  Boyd,  7  Kan. 
- 17;  Railroad  Co.  v.  Brown,  20  Kan.  443.  Tbe 
third  and  last  specification  of  error  relates  to 
the  order  of  the  court  granting  a  new  trial. 
The  new  trial  was  granted  upon  the  motion  of 
the  plaintiff  below,  and  contains  17  grounds  up- 
on which  a  new  trial  is  asked.  It  devolves  up- 
on the  plaintiff  hi  error  to  affirmatively  show 
that  none  of  the  grouuds  of  tbe  motion  are  suf- 
ficient, before  a  reversal  can  he  bad.  No  argu- 
ment is  made  or  authorities  cited  in  the  brief 
of  plaintiff  in  error  upon  this  specification  of 
error,  and  no  mention  is  made  of  It  except  to 
assign  it  as  error.  Our  attention  is  nowhere 
called  to  tbe  particular  in  which  the  court  err- 
ed. No  error  is  apparent  to  us.  We  discover 
no  SQch  error  as  would  justify  us  in  reversing 
tbe  order  of  tbe  district  court  \n  granting  a 
new  trial.  We  cannot,  therefore,  say  that  the 
court  erred  in  granting  a  new  trial.  The  or- 
der of  the  district  court  granting  a  new  trial  is 
affirmed,  and  the  case  remanded  for  trlaL  All 
tbe  judges  concurring. 


(4  OU.  SO) 

RICHARDSON  t.  MAOKAT. 

(Supreme  Court  of  Olclahoma.     Sept.  4,  ISS&y 

Appsal— New  TriaI/— Assionhents  or   Brkob— 
Limitations — Nonkbsi  dents — Fobbiom 

Law— PHE3UMPTIOH8. 

1.  Thai  "the  court  erred  in  overruling  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial"  is  s 
sufficient  assignment  of  error  to  review  all  the 
questions  raised  upon  motion  for  new  triai/ 

2.  A  motion  for  new  trial  on  the  ground  of 
error  in  the  assessment  of  the  amount  recov- 
ered, it  being  too  large,  and  that  the  fiodinga 
are  not  Bustained  by  Buffident  evidence,  is 
Bufficient  to  diallenge  the  correctness  of  the 
judgment  rendered  as  to  tlie  amonnt  of  tbe 
same,  and  as  to  wbether  or  not  there  was  any  evi- 
dence to  support  the  findings  of  fact  on  a  par- 
ticular  question. 

3.  The  statute  of  limitation  of  this  territmr 
does  not  begin  to  run  against  a  cause  of  action 
until  the  cause  is  brought  under  the  operation 
of  the  statute,  and,  where  a  cause  of  action 
arose  in  another  state,  tlie  statute  of  limita- 
tion does  not  l>egin  to  run  against  it  until  tbe 
debtor  becomes  a  resident  of  this  territory. 

4.  In  order  that  a  debtor  may  avail  himself  of 
the  benefits  of  the  statute  of  1889,  which  pro- 
vides that  "when  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  state  or  country 
where  the  defendant  has  previously  resided, 
such  l>ar  stiall  l>e  the  same  defense  in  this  state 
[meaning  "territory"]  as  though  it  bad  arisen 
under  the  proTimons  of  this  title,"  it  was  nec- 
essary for  him  to  allege  the  statute  of  the  oth- 
er state,  and  prove  tliat  the  cause  of  action  v,-a» 
barred  by  it;  and  the  court  cannot,  in  such  a 
case,  presume  that  the  statute  of  another  state, 
where  it  is  alleged  the  debtor  liad  resided,  warn 
the  same  as  the  statute  in  tuis  territory. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Kingfisher  coun- 
ty;  before  Justice  John  L.  McAtee. 

Action  by  Andrew  Mackay,  Jr.,  against  S. 
P.  Richardson,  admbtlstrator  of  Daniel  Rich- 
ardson, deceased,  and  another.  From  a  judir 
ment  for  plaintiff,  defendant  Richardson  brings 
error.     Reversed. 

Andrew  Madcay,  Jr.,  brought  bis  action  in 
tbe  district  court  of  Kingfisher  county  on  the 
6th  day  of  April,  1894,  to  recover  the  sum  of 
$639.46,  alleged  to  be  the  balance  due  from 
the  estate  of  Daniel  Richardson,  on  bis  In- 
dorsement of  a  certain  promissory  note  of 
John  P.  Jones,  which  note,  with  the  Indorse- 
ment thereon,  is  as  follows:  "KeytesvlUe, 
Mo.,  May  13,  1878.  $208.00.  One  day  after 
date  I  promise  to  pay  to  tbe  order  of  Daniel 
Richardson  two  hundred  and  sixty-eight  dol- 
lars,  for  value  received,  negotiable  and  paya- 
ble without  defalcation  or  discount,  and  wirJi 
interest  from  date  at  the  rate  of  10  per  cent, 
per  annum,  and,  if  the  Interest  be  not  jpaid 
annually,  to  become  as  principal,  and  bear 
the  same  rate  of  Interest  John  P.  Jones." 
Indorsed  as  follows,  to  vrit:  "Septemlier  21, 
1885,  by  seven  dollars  and  fifty  cents  on  the 
wlttaju  note  of  J.  P.  Jones.  April  12,  18S9, 
credited  by  ten  dollars,  on  the  within  note  of 
J.  P.  Jones.  February  10,  1891,  credit  by 
eleven  dollars  and  ninety-five  cento,  to  apply 
on  this  note  (collection  on  account  of  Daniel 
Richardson).  December  5,  1893,  credit  by 
seven-  hundred  and  forty-four  and  *Vi**  ^I* 
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lars,  U.  apply  on  this  no*e,  on  account  of  es- 
tate of  Dauiel  Rlcliardson,  balance  due  on 
etoreroom  and  lot  at  KeytesylUe,  Mo." 
"Waiving  protest  and  notice  of  dishonor,  for 
value  received,  I  assign  this  note  to  A.  Mac- 
kay,  Jr.,  this  24th  day  of  February,  1882." 
Tlie  petition  alleged  presentment  to  the  ad- 
ministrator of  the  estate  of  Daniel  Richard- 
eon,  and  the  refusal  to  allow  the  same. 

The  defendant    S.  P.  Richardson,  adminis- 
trator, filed  his  answer,  setting  up  three  de- 
fenses:   First  A  general  denial  of  the  plaln- 
tlfTs  petition,  with  an  admission  of  the  execu- 
tion of  the  note,  and  the  transfer  thereof,  as 
alleged.     Second.  A  denial  that  the  payments 
indorsed  on  the  note  were  made  by  the  de- 
ceased, or  with  bis  consent,  and  alleging  that 
no  payment  wa«  ever  made  by  any  person  au- 
thorized by  the  deceased,  and  that  by  reason 
of  the  premises  the  note  was  barred  by  the 
statute  of   limitations.     Third.  That   in    No- 
vember, 1885,  the  plainMff  and  Daniel  Rich- 
ardson entered  Into  a   contract,   whereby  It 
was  agreed  that  the  plahitiS  shonld  purchase 
fro™  one  W.  B.  Hill  a  certain  trust  deed,  to 
■ecure  the  payment  by  the  deceased  of  the 
«nm  of  $1,000,  which  deed  was  before  that 
ftme  executed  on  a  certain  lot  In  Keytesville, 
Mo.,  by  Daniel  Richardoon;   and  that  by  the 
terms  of  the  agreement  the  plaintiff  was  to 
advance  the  necessary  funds  to  purchase  said 
trust  deed  tor  Daniel  Richardson,  and  charge 
the  same  to  hla  account,  and  to  take  and  bold 
the  property  for  him,  and  to  reconvey  the 
same  to  Daniel  Richardson,  his  heirs  or  as- 
signs,  upon  the  payment  of  the  amount  of 
the  purchase  price  advanced  on  such  Incum- 
brance, and  all  other  sums  of  money  due  the 
plaintiff    from    Daniel    Richardson;  and    that 
Daniel  Richardson,  In  his  lifetime,  bad  paid 
an  of  the  purchase  price  of  said  premises,  and 
an  other  sums  of  money  which  he  owed  the 
plaintiff,  and  that  Daniel  Ricbards<Hi,  at  the 
time  of  his  decease,  was  not  indebted  to  the 
plaintiff  In  any  sum  whatever;   and  that  on 
the  lotto  day  of  April,  1886,  the  trustee  under 
the  trust  deed  sold  the  property  to  the  plaintiff 
for  the  use  and  benefit  of  Daniel  Richardson; 
and  that  he  had  collected  large  sums  of  mon- 
ey as  rents  and  profits  thereof,  and  had  never 
accounted  therefor.     And  the  defendant  ask- 
ed that  the  plaintiff  be  required  to  render  a 
full,  true,  and  correct  account  of  his  doings 
In  reference  to  the  property,  and  that  the  de- 
fendant have  judgment  against  him  for  the 
sun}  found  to  be  due. 

To  this  answer  the  pialntiff  replied:  First 
In  general  denial.  Second.  Alleging  that  the 
note  was  not  barred  by  the  statute  of  limita- 
tions, because  of  payments  made  thereon,  and 
written  acknowledgments  of  said  debt  and 
promises  to  pay  the  same.  Third.  Admitting 
the  trust  set  out  in  the  defendant's  answer, 
and  alleging  the  application  of  all  rents  and 
profits,  less  expenses,  commissions.  Insurance, 
and  taxes,  to  the  payment  of  two  notes  of 
$195  and  $114,  respectively,  of  the  deceased, 
T>anlel  Rlcbardseo,  and  that  the  balance  was 


applied  on  the  note  sued  on.  Also  Quit  the 
trust  property  remained  In  the  name  of  the 
plaintiff,  and  was,  on  the  5tb  day  of  Decem- 
ber, 1S93,  worth  the  sum  of  $1,200,  for  which 
amount  be  had  given  the  estate  of  Daniel 
Richardson  credit,  and  that  the  sum  sued  for 
remained  due.  Fourth.  Joining  In  a  counter 
prayer  that  the  plaintiff  be  permitted  to  pre- 
sent a  correct  statement  of  his  account  with 
the  estate  of  the  deceased.  Afterwards,  up- 
on an  order  of  the  court,  the  plaintiff  filed  cop- 
ies of  letters  referred  to  In  his  reply,  and  also 
an  account  with  Daniel  Richardson,  giving 
the  various  notes  which  he  alleged  he  held 
against  Daniel  Richardson,  and  the  collec- 
tions of  money,  and  the  charges  made  by  him 
for  taxes.  Insurance,  fees,  commissions,  etc., 
and  the  credits  which  he  had  made  upon  the 
several  notes  from  t<he  proceeds  of  the  col- 
lections and  the  trust  property;  and  also  set- 
ting out  copies  of  the  notes  for  $195  and  $114, 
which  were  made  to  the  plaintiff  at  Keytes- 
vllle.  Mo.,  on  January  8,  1876,  and  April  17, 
1877,  respectively.  This  account  was  unveri- 
fied. 

Upon  agreement  of  parties,  M.  J.  Kane  was 
appointed  referee  to  try  the  cause,  and  return 
to  the  court  his  finding  of  f^ct  and  conclu-' 
slons  of  law  thereon.  On  the  10th  day  of 
November,  1884,  after  hearing  all  the  evi- 
dence adduced  by  both  parties  and  the  argur 
ments  of  counsel,  the  referee  made  the  fol- 
lowing findings  of  fact,  and  conclusions  of 
law: 

"Findings  of  Fact:  The  note  sued  on  in  this 
action  was  made  at  KeytesYille,  Mo.,  on  the 
13th  day  of  May,  1876,  by  John  P.  Jones,  one 
of  the  defendants,  payable  to  Daniel  Richard- 
son, one  day  after  date.  On  the  24th  day  of 
February,  1882,  Daniel  Richardson  assigned 
the  note  to  titis  plaintiff,  Andrew  Mackay, 
Jr.,  In  words  and  figures  as  follows:  •Waiv- 
ing protest  and  notice  of  dishonor,  for  value 
received,  I  assign  this  note  to  A.  Mackay,  Jr., 
this  24th  day  of  February,  1882.'  At  the 
time  this  note  was  executed,  Daniel  Richard- 
son was  a  resident  of  the  state  of  Missouri, 

and  continued  to  reside  tfhere  until  the 

day  of  April,  1883,  at  which  time  he  moved 
to  the 'state  of  Kansas.  That  said  Daniel 
Richardson  resided  in  the  state  of  Kansas  for 
about  six  years,  and  thereafter  a  short  time 

in  the  state  of  Oregon,  and  on  the day 

of  May,  1800,  he  came  to  the  territory  of 
Oklahoma,  and  resided  here  until  the  8th  day 
of  June,  1893.  That  on  the  8th  day  of  June. 
1893,  Daniel  Richardson  died,  and  in  due  time 
S.  P.  Richardson,  one  o^  the  defendants  in 
this  cause,  was  regularly  appointed  admin- 
istrator of  the  estate  of  said  Daniel  Richard- 
son. That  within  the  time  prescribed  by  law 
the  plaintiff  herein  presented  a  statemeat, 
duly  verified  by  affidavit  of  the  amount  be 
claimed  was  due  him  on  this  note,  to  said  de- 
fendant S.  P.  Richardson,  as  the  administra- 
tor of  the  estate  of  said  Daniel  Richardson, 
which  claim  was  rejected.  The  evidence  and 
admissions  in  the  pleadings  further  show  that 
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on  or  about  the  20th  day  of  November,  1885, 
the  said  plaintiff  and  Daniel  Richardson,  de- 
ceased, made  and  entered  Into  a  .contract 
whereby  It  was  agreed  that  the  said  plaintiff 
should  purchase  from  one  W.  E.  Hill  a  cer- 
tain deed  of  trust  securing  the  payment  of  the 
sum  of  $1,000  before  that  time  executed  by 

one upon  and  covering  the  15  feet  front 

(middle  part)  of  lot  one  (1),  block  one  (1), 
Bridge  street.  In  the  town  of  Keytesvllle, 
Charlton  county,  Missouri,  wherein  one  J.  C. 
Orawley  was  named  and  designated  as  trus- 
tee. That  by  the  terms  of  said  agreement 
said  plaintiff  was  to  advance  the  necessary 
funds  for  the  purchase  of  said  trust  deed  for 
the  said  Daniel  Richardson,  deceased,  and 
charge  the  same  to  the  account  of  said  Daniel 
Richardson,  deceased,  and  take  and  hold  the 
said  trust  deed  and  all  rights  accrued  or  to 
accrue  thereunder  for  the  sole  use,  benefit, 
and  behoof  of  the  said  Daniel  Richardson, 
and  was  to  reconvey  to  said  Daniel  Richard- 
son, his  heirs  or  assigns,  all  rights,  title,  and 
Interest  which  might  have  accrued  to  the 
said  plaintiff  under  said  trust  deed,  upon  pay- 
ment to  him  of  the  amount  of  the  purchase 
price  advanced,  and  all  other  sums  of  money 
due  the  said  plaintiff  from  the  said  'Daniel 
Richardson,  deceased.  That  about  the  30th 
day  of  December,  1883,  Daniel  Richardson 
authorized  this  plaintiff  to  sell  the  property 
at  Keytesvllle,  Mo.,  or  to  manage  it  to  suit 
himself.  That  about  the  5th  day  of  Decem- 
ber, 1893,  said  plaintiff  placed  a  value  of 
$1,200  on  said  property,  and  gave  said  Rich- 
ardson credit  for  part  of  said  sum  in  extin- 
guishment of  other  debts  due  said  plaintiff 
from  Daniel  Richardson;  and  the  balance, 
amounting  to  $744.22,  was  credited  on  the 
note  sued  on  in  this  cause.  The  referee  gath- 
ers from  the  pleadings  of  both  parties  and  the 
evidence  adduced  that  there  is  no  serious  con- 
tention between  them  as  to  the  above  disposi- 
tion of  this  property,  and  that  the  only  dis- 
pute is  as  to  the  value  of  the  property,  and 
the  amount  that  said  Richardson  should  be 
given  credit  for.  Taking  the  evidence  as  a 
whole,  the  referee  is  of  the  opinion  that  $1,400 
was  a  reasonable  value  of  said  property  at 
the  time  said  property  was  applied  as  above, 
and  that  said  Richardson  ought  to  have  been 
griven  credit  with  said  sum.  To  which  said 
findings  of  f&ctB  said  plaintiff  and  said  de- 
fendant, S.  P.  Richardson,  administrator,  ex- 
cepts. 

"From  the  foregoing  finding  of  facts,  the 
referee  finds  the  following  conclusions  of  law: 

"Conclusions  of  Law:  The  burden  of  proof 
Is  on  the  defendant  to  show  that  said  note 
is  barred  by  the  statute  of  limitations.  The 
evidence  shows  that  Daniel  Richardson  was 
not  In  the  territory  long  enough  for  the 
statute  of  this  territory  to  bar  the  collection 
of  the  note  sued  on  in  this  cause.  In  or- 
der for  the  defendant  to  take  advantage  of 
the  statute  of  limitation  of  the  state  of  Mis- 
souri,— the  state  where  the  note  wa.s  made, 
—the  defendant  must  set  up  and  prove  the 


statute.  The  referee  cannot  take  Judicial 
notice  of  the  statutes  of  other  states.  The 
referee  further  finds  that  the  assignment  of 
said  note  is  sufiicient  to  charge  said  estate- 
on  said  note,  and  that  said  plaintiff  is  en- 
titled to  Judgment  against  said  defendant, 
S.  P.  Richardson,  administrator,  on  said, 
note,  for  the  amount  claimed  In  said  peti- 
tion, less  the  sum  of  $^00,  which  the  ref- 
eree finds  said  defendant  should  be  glvei» 
credit  for.  Therefore  said  referee  holds 
that  the  said  plaintiff  should  have  Judgment 
against  the  defendant,  S.  P.  Richardson,  ad- 
ministrator of  the  estate  of  Daniel  Richard- 
son, deceased,  in  the  sum  of  $471.C3,  together 

with  the  costs  of  suit,  assessed  at  $ . 

To  which  conclusions  of  law,  and  all  of  tbena, 
said  plaintiff  and  defendant  except. 

"The  referee  herewith  returns  into  court 
all  the  papers,  evidence,  proceedings  bad  in 
said  cause  before  blm,  together  with  briefs 
of  attorneys,  and  very  respectfully  submits 
his  report.     M;  J.  Kane,   Referee." 

Whereupon  the  defendant  moved  to  set 
aside  the  report  and  findings  of  the  referee, 
and  grant  the  defendant  a  new  trial,  for  the 
following  reasons,  to  wit:  "(1)  Error  in  the 
assessment  of  the  amount  of  recovery,  the 
same  being  too  large;  (2)  that  the  report  and 
findings  of  the  referee  are  not  sustained  by 
sufficient  evidence;  (3)  that  said  findings  and 
report  are  contrary  to  law-;  (4)  errors  of  law 
occurring  at  the  trial,  and  excepted  to  by 
the  defendant,  Richardson,  at  the  time." 
This  motion  was  overruled,  and  Judgment 
rendered  for  plaintiff  in  the  sum  of  $471.63^ 
and  costs.  From  this  Judgment  the  defend- 
ant brings  the  cause  here  for  review.  The 
case  made  contains  all  the  pleadings,  pa- 
pers, evidence,  findings  of  fact  and  concln- 
slons  of  law,  motion  for  new  trial,  and  rul- 
ings and  Judgment  of  the  court. 

Antrobus  &  Stevens,  for  plaintiff  in  error. 
M.  W.  Noffsinger,  for  defendant  in  error. 

BIERER,  J.  (after  stating  the  facts). 
There  are  two  preliminary  objections  to  the 
consideration  of  the  errors  assigned  for  the 
reversal  of  the  Judgment  appealed  from. 
The  first  is  that  the  assignments  of  error 
made  by  the  appellant  in  his  petition  are  in- 
sufficient to  entitle  the  cause  to  review.  Five 
assignments  of  error  are  made.  Four  of 
them  are.  Indeed,  very  Informal,  and  nn- 
skillfnlly  drawn,  but  we  think  the  other  is 
sufficient.  The  one  we  hold  sufficient  is: 
"The  court  erred  in  overruling  the  motion  of 
plaintiff  In  error  for  a  new  trial."  This  as- 
signment is  sufficient  upon  which  to  review 
the  action  of  the  court  In  overruling  the 
motion  made  by  the  defendant  below  to  set 
aside  the  report  of  the  referee,  and  grant  hiro 
a  new  trial;  and  sufficient  to  entitle  appel- 
lant to  a  consideration  of  the  questions  pre- 
sented upon  his  claim  that  the  amount  as- 
sessed against  him  was  too  large,  and  that 
the  findings  of  the  referee  were  not  sus- 
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talned  by  suflBcient  eyldence.  Da  Lee  t. 
Blackburn,  U  Kan.  190;  Sbepard  r.  Haas, 
14  Kan.  443.  The  case  of  Reaping  Co.  t. 
Farnham,  1  Okl.  S75,  33  Pac.  867,  U  not  In 
conflict  with  the  holding  we  now  make  on 
this  question;  and  If  It  were  we  would  not 
consider  It  in  point  here,  for  that  case  was 
determined  under  the  Indiana  practice,  then 
In  force,  while  this  case  arose,  and  must  be 
determined,  nnder  the  Kansas  practice.  In 
the  case  last  cited  from  Kansas,  the  supreme 
court  there  refused  to  follow  the  Indiana  de- 
cisions; and  we  do  not  think  that  they 
should  be  followed  under  our  present  prac- 
tice. 

The  second  objection  is  that  the  sufficiency 
of  the  eTidence  to  sustain  the  report  of  the 
referee,  and  the  amount  recovered,  as  found 
by  him,  cannot  be  considered,  because  the 
evidence  was  not  preserved  by  proper  bill 
of  exceptions  signed  by  the  referee.  This 
objection  cannot  be  sustained.  The  record 
shows  that  the  defendant  below  did  except, 
before  the  referee,  to  his  findings  of  fact  and 
conclusions  of  law,  and  that  the  referee  re- 
turned with  his  report  all  the  evidence  in 
the  case,  and  the  case  made  shows  that  it 
contains  all  of  the  evidence  taken  in  the 
case.  It  was  sutUclent  to  present  the  ques- 
tions (now  urged  upon  this  court)  to  the 
trial  court,  and  they  were  presented  and 
were  passed  upon,  and  we  consider  the  rec- 
ord sutUcient  to  present  them  here.  We 
pass,  then,  to  the  merits  of  the  case. 

It  is  claimed  by  the  appellant  that  the  find- 
ings of  fact  made  by  the  referee  show  that 
the  plaintiCTs  action  was  barred  by  the 
statute  of  limitations,  and  that  Judgment 
should  have  been  in  his  favor  upon  this 
question.  The  finding  is  that  the  note  was 
made  by  John  P.  Jones  to  Daniel  Richard- 
son, at  Keytesville,  Mo.,  on .  the  13th  day 
of  May,  1876,  and  due  one  day  after  date, 
and  indorsed  to  the  plaintiff  on  February  24, 
1882.  There  is  no  finding  that  any  of  the 
credits  alleged  to  have  been  made  by  the 
deceased,  Richardson,  in  his  lifetime,  or  the 
written  acknowledgments  and  promises  to 
pay  the  same  were  ever  made;  but  the  ref- 
eree found  for  the  plaintiff  on  the  theory 
that  the  defendant  had  not  been  in  this  ter- 
ritory five  years,  so  that  the  five-years  stat- 
ate  of  limitations  in  this  territory,  bailing 
Actions  on  promises  In  writing,  would  have 
run  at  the  time  this  action  was  brought,  and 
that  the  burden  of  proof  was  upon  the  de- 
fendant to  show  that  the  action  was  barred 
by  the  statute  of  limitations  of  the  state 
of  Missouri,  the  state  where  the  note  was 
made;  and,  as  the  defendant  had  not  plead- 
ed and  proved  the  latter  statute,  the  action 
was  not  barred.  Had  the  proposition  been 
stated  a  little  more  broadly  by  the  referee, 
he  would  have  been  correct.  Had  he  stated 
that  the  burden  was  upon  the  defendant  to 
allege  and  prove  that  the  statute  of  some 
other  state  or  territory,  where  the  deceased 
had  resided  before  coming  to  this  territory, 
bad  barred  this  action,  he  would  have  stated 


the  law  correctly.  The  findings  show  that 
the  deceased,  Daniel  Richardson,  became  a 
resident  of  this  territory  in  May,  1S90.  And 
we  have  already  held,  in  the  case  of  Schnell 
V.  Jay,  46  Pac.  59S,  following  the  case  of 
Sohn  V.  Waterson,  17  Wall.  500,  that  the 
statute  of  limitations  does  not  begin  to  run 
against  a  cause  of  action  until  the  cause 
comes  under  the  operation  of  the  statute, 
and  under  this  rule  the  five-years  statute 
here  would  not  have  barred  this  action;  and. 
if  the  action  was  barred  at  all,  it  was  by 
virtue  of  that  provision  of  the  statute  of 
Nebraska,  placed  in  force  here  by  the  organic 
act,  which  was  the  statute  of  limitations  ex- 
isting here  at  the  time  the  defendant  be- 
came a  resident  of  the  territory  in  May, 
1890,  and  which  provided:  "When  a  cause 
of  action  has  been  fully  barred  by  the  laws 
of  any  state  or  country  where  the  defend- 
ant has  previously  resided,  such  bar  shall 
be  the  same  defense  in  this  state  as  though 
It  had  arisen  under  the  provisions  of  this 
title."  8t  Neb.  1888,  p.  855.  Under  this 
statute,  and  it  is  the  most  favorable  one  St 
the  different  statutes  we  have  bad,  so  far 
as  the  claims  of  the  defendant  are  con- 
cerned, the  cause  of  action  against  the  de- 
ceased, Daniel  Richardson,  was  not  barred, 
unless  it  had  been  fully  barred  by  the  stat- 
utes of  one  of  the  states  where  he  had  for- 
merly resided,  and  it  was  provided  that  it 
might  be  shown  as  a  defense  that  this  bar 
of  the  statute  existed.  We  refer  to  the  Ne- 
braska statute  alone,  for  we  have  seen  that 
the  limitation  did  not  fully  run  after  the  de- 
ceased, Richardson,  came  to  this  territory; 
and,  if  the  action  was  barred  at  all,  it  was 
because  of  this  provision  in  the  Nebraska 
statute  quoted.  And  If  it  was  not  barred 
by  this  statute.  It  has  not  become  so  by  any 
of  the  subsequent  ones,  for  the  Indiana  stat- 
ute, following  the  Nebraska  statute,  was  no 
broader,  and  the  Kansas  statute,  following 
the  latter,  is  narrower  in  its  provisions  In 
this  respect  than  the  former;  and  also,  if 
the  cause  of  action  was  barred  by  the  Ne- 
braska statute.  It  could  not  have  been  re- 
vived by  any  of  the  subsequent  ones.  It 
Is  not  necessary,  for  a  persop  to  maintain 
an  action  in  this  territory  upon  an  obliga- 
tion made  elsewhere,  that  the  person  suing 
shall  either  allege  or  prove  that  the  statute 
of  limitations  of  some  other  state  or  terri- 
tory did  not  bar  the  action  before  the  de- 
fendant came  here.  It  Is  only  necessary 
that  he  shall  show  that  the  limitation  of 
this  territory  has  not  fully  run. 

The  defendant  claims  that  the  presump- 
tion of  law  Is  that  the  statutes  of  other  statet 
upon  a  particular  question  are  the  same  as 
ours,  and  that  this  presumption  exists  until 
It  Is  alleged  and  proved  to  the  contrary;  and 
that,  as  our  statute  of  limitations  is  five 
years,  there  being  no  allegation  or  proof  to 
the  contrary,  the  court  will  presume  that 
the  statutes  of  Missouri,  of  Kansas,  and  of 
Oregon  on  this  question  were  the  same  as 
ours.     This  proposition  of  law,  asserted  as 
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an  abstract  proposition,  Is  correct;  but  it 
is  not  applicable  to  tlie  present  case.  The 
question  liere  Is,  not  whether  the  cause  of 
action  was  barred  by  the  limitation  of  this 
territory,  but  whether  it  was  barred  by  the 
statute  of  limitation  of  another  state,  which, 
being  shown,  would  puf  the  statute  here 
into  operation  upon  the  particular  case. 
That  was  the  Nebraslia  statute,  and  the  Ne- 
braslca  statute  made  this  a  ground  of  de- 
fense to  be  shown  by  the  party  who  claimed 
the  bar  in  the  former  state  to  have  existed. 
It  is  a  substantive  defense,  the  burden  of 
which  must  be  carried  by  the  party  resort- 
ing to  it.  This  question  was  raised  in  tlie 
case  of  Gillett  v.  Hill,  32  Iowa,  220,  under 
the  Iowa  statute,  which  was  identical  in 
substance  with  the  Nebraslia  statute  in  force 
here  in  1890.  The  cause  of  action  there  sued 
on  had  originally  arisen  in  New  i'orls,  and, 
concerning  the  matter,  the  court  said;  "And 
it  is  by  the  laws  of  the  state  of  New  Yorlt 
that  the  sufllciency  of  the  answer,  as  aver- 
ring facts  constituting  a  bar  by  the  statute 
of  limitation,  is  to  be  determined.  In  the 
absence  of  such  averment  In  resiwct  to  the 
laws  of  New  Yorli,  the  answers  are  Insuttl- 
cient,  for  we  cannot  presume,  for  the  pur- 
pose of  creating  a  substantive  defense,  that 
such  is  the  law  of  New  Yorli."  The  conclu- 
sion reached,  therefore,  that  the  statute  of 
limitation  had  not  been  shown  by  the  de- 
fendant to  have  run  against  this  cause  of 
action  before  the  deceased  became  a  resi- 
dent of  Oklahoma,  and  that  the  Oklahoma 
statute  had  not  barred  the  action,  was  cor- 
rect. 

It  is  strongly  urged  by  the  plalntlS  in  er- 
ror that  the  proof  shows  that  the  cause  of 
action  was  not  kept  alive  by  either  pay- 
ment or  written  acknowledgment  of  its  ex- 
istence, and  while  he  lived  elsewhere  than 
In  Oklahoma;  but  these  contentions  must 
all  fall  under  the  defect  in  his  pleadings; 
the  pleading,  as  we  have  seen,  not  being 
good  to  support  the  first  claim,  and  it  is 
no  better  for  the  several  others. 

The  next  contention  for  a  reversal  of  the 
Judgment  Is  that  the  referee  allowed  a  large 
number  of  credits  to  the  pialntiC  upon  his 
account  as  trustee  without  proof  of  liie 
same,  and  which,  being  allowed,  diminished 
the  credit  which  should  have  been  given 
upon  the  note  sued  on.  These  credits,  as 
has  been  before  stated,  were  for  insurance, 
taxes,  commissions,  and  trustee  fees,  grow- 
ing out  of  the  administration  of  the  trust 
arising  from  the  Missouri  property.  The  ac- 
count was  filed  in  court  after  the  flliug  of 
the  reply,  and  was  not  verified.  There  was 
no  denial  of  its  correctness  by  the  defend- 
ant; but,  even  if  It  should  be  considered  as 
filed  as  a  part  of  the  reply,  the  account  be- 
ing unverified  by  attidavit,  its  correctness 
was  taken  as  disputed  and  denied;  for  our 
statute  provides,  with  certain  exceptions, 
which  include  the  correctness  of  an  account 
which  is  supported  by  attidavit,  that  all  al- 
legations of  fact  made  in  the  reply  shall  be 


taken  as  denied.  It  was,  therefore,  incum- 
bent upon  the  plaintiff,  before  he  could  be 
allowed  these  items,  that  he  should  prove 
their  correctness.  The  evidence  Is  all  In 
the  record,  and  as  to  most  of  these  Items 
there  was  not  a  scintilla  of  evidence  offered. 
The  referee  should,  therefore,  have  disal- 
lowed those  not  supported  by  any  evidence; 
and  as  he  took  as  a  basis  of  his  computa- 
tion the  amount  of  the  balance  which  Mac- 
kay  claimed  by  his  statement  to  be  due,  and 
deducted  from  this  amount  only  the  sum  of 
?200,  which  he  found  should  have  been  al- 
lowed for  the  Missouri  property,  more  than 
the  plaintifiF  allowed,  he  necessarily  charged 
the  defendant  with  these  various  items 
which  the  plaintiff  charged  and  failed  to 
prove.  The  motion  for  a  new  trial  on  the 
ground  that  the  assessment  of  the  amount 
of  recovery  was  too  large,  and  that  the  find- 
ings were  not  supported  by  sufficient  evi- 
dence, In  this  respect  should  have  been  sus- 
tained. The  judgment  is  reversed,  with  di- 
rections to  grant  a  new  trial  at  the  costs  of 
defendant  in  error.  All  the  Justices  concur- 
ring, except  McATEE,  J.,  not  sitting. 


(4  OkL  612) 
TOOTLE  et  al.  v.  BROWN. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  189C.) 
Appeal— SiJppiciEsov  op  Evidence. 
Where  a  motion  to  dissolve  an  attachment 
is  heard  by  the  district  court,  and  a  general 
finding  of  fficts  made  upon  oral  testimony,  as 
well  ns  afRdavits  and  dcpositio-ns,  such  finding 
is  a  finding  of  every  special  thing  necessary  to 
be  found  to  sustain  the  geueral  finding;  and 
is  conclusive  in  the  supreme  court  upon  all 
doubtful  and  disputed  questions  of  fact;  and 
tlie  supreme  court  will  not  weigh  the  conflicting 
testimony  to  determine  whether  the  finding  and 
action  of  the  court  below  was  justified  by  the 
weight  of  evidence. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Kay  county;  before 
Justice  A.  G.  C.  Blerer. 

Action  by  Kate  Tootle  and  others  against  P. 
I.  Brown.  From  an  order  dissolving  the  at- 
tachment, plaintiffs  bring  error.    Affirmed. 

Blevhis  &  King  and  Asp,  Shartel  &  Ck>tting- 
ham,  for  plaintiffs  In  error.  Charles  J.  Pe<*- 
ham  and  Pollock  &  Love,  for  defendant  In  er- 
ror. 

TARSNET,  J.  The  only  question  presented 
by  the  record  In  this  cause  requiring  cm-  con- 
sideration Is  that  arising  teom  the  action  of  the 
district  court  In  sustaining  the  motion  of  the 
defendant  hi  error  to  dissolve  the  attachment 
issued  in  the  cause,  and  under  which  the  prop- 
erty was  seized  as  the  property  of  the  defend- 
ant In  error.  This  action  was  commenced  on 
the  14th  day  of  May,  1893,  by  plaintiffs  in 
error  flihig  their  petition  in  the  district  coiu-t 
of  Kay  county,  upon  which  they  demanded 
Judgment  for  the  sum  of  ?1,C00  agahist  de- 
fendant in  error.  At  the  thne  of  filing  the  peti- 
tion, there  was  also  filed  an  affidavit  for  at- 
tachment, the  grounds  of  said  attachment  stat- 
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ed  in  said  affidavit  being  "that  defendant  has 
«■  Is  about  to  convert  liis  property,  or  a  part 
thereof,  Into  money,  for  the  purpose  of  placing 
It  beyond  the  reach  of  bis  creditors;  has  as- 
signed, removed,  and  disposed  of,  or  Is  about 
to  dispose  of,  his  property,  or  a  part  thereof, 
with  intent  to  defraud,  hinder,  or  delay  his 
creditors,"  On  the  IGth  day  of  August,  1S05, 
defendant  in  error  filed  his  answer  to  the  peti- 
tion of  plaintiffs  in  said  cause,  and  also  at 
the  same  time  filed  his  motion  for  dissolution 
of  the  attachment  upon  the  following  grounds, 
among  others,  viz.:  "Fourth.  That  It  Is  not 
true,  as  averred  In  said  affidavit  for  attach- 
ment, that  this  defendant,  on  the  14th  day  of 
May,  1895,  at  the  time  of  making  the  said  affi- 
davit, was  about  to  convert  his  property  or  a 
part  thereof  toto  money  for  the  purpose  of 
placing  It  beyond  the  reach  of  his  creditors,  with 
intent  to  defraud  his  creditors;  and  that  It  is 
not  true  that  this  defendant  at  the  said  time 
of  malting  said  affidavit  of  attachment  had  as- 
signed, removed,  and  disposed  of,  or  was  about 
to  dispose  of,  his  property,  or  a  part  thereof, 
with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  or  with  the  Intention  to  defraud  his 
creditors."  The  issue  presented  by  thife  motion 
came  regularly  for  hearing  and  determination 
in  said  district  court  on  tbie  7th  day  of  October, 
1893.  At  this  hearing  affidavits  and  depositions 
were  produced  and  read  in  evidence,  and  also 
many  witnesses  were  orally  examined  by  both 
parties,  and,  upon  the  conclusion  of  said  hear- 
ing, the  court  sustataied  the  motion  of  defendant 
In  error  to  dissolve  said  attachment,  and  said 
attachment  was  by  said  court  dissolved,  and 
the  levy  thereof  discharged.  Plaintiffs  In  error 
bring  the  case  to  this  court  by  petition  in  er- 
ror to  review  the  action  of  the  district  court  in 
sustaining  said  motion  and  in  disciiarging  said 
attachment. 

The  record  is  very  voluminous,  and  the  testi- 
mony of  the  witnessed  and  the  facta  which  the 
evidence  tended  to  establish  were  very  conflict- 
ing upon  every  material  point  tending  to  show 
the  motive  and  Intent  of  defendant  in  error  in 
disposing  of  and  selling  and  assigning  certain 
property,  which  sale  and  assignment  of  said 
property  were  made  the  grounds  of  said  attach- 
ment in  the  affidavit  therefor,  and  as  showing 
that  defendant  in  error  had  assigned,  removed, 
and  disposed  of,  or  was  about  to  sell,  assign,  or 
dispose  of,  his  property,  with  Intent  to  defraud, 
hinder,  and  delay  his  creditors.  The  motive  and 
intent  of  the  defendant  In  error  in  disposing  of 
his  property  was  the  gravamen  of  the  issue  to 
be  determined.  It  was  the  fact  in  Issue,  and 
upon  this  Issue  the  court  found  for  the  de- 
fendant in  error,  and  we  are  now  aslied  to  re- 
view this  finding  of  the  court  upon  the  con- 
flicting testimony  in  the  record.  Notwithstand- 
iiig  that  the  remarks  of  the  court  below  in  sus- 
tahiing  the  motion  are  preserved  in  the  record, 
the  finding  of  the  court  was  a  general  finding 
of  facts,  and  the  oral  reasonings  for  such  find- 
ing, delivered  by  the  judge,  have  no  proper 
place  In  the  record,  and  cannot  be  considered 
as  special  findings  of  facts.  Insurance  Co.  v. 
Hamilton,  11  C.  0.  A.  42,  63  Fed.  93,  95.    In 


this  case,  Lurton,  Circuit  Judge,  says:  '^The 
entry  recites  that  the  court  delivered  a  written 
opinion,  and  made  a  finding  of  all  the  issues 
in  favor  of  the  plaintief.  This  is  nothing  more 
than  a  general  finding  In  favor  of  the  piaintifT. 
The  contention  of  the  apiKUant  is  that  the  effect 
of  the  recital  Is  to  make  the  opinion  a  part 
of  the  record,  and  a  special  finding  of  facts 
within  the  statute.  We  do  not  think  the  opin- 
ion thereby  becomes  a  part  of  the  record.  It 
is  a  mere  recital  of  the  fact  that  an  opinion 
has  been  read.  The  opinion  did  not  iDecome 
thereby  a  part  of  the  judgment  entry,  and  did 
not  operate  as  a  special  finding  of  facts.  The 
opinion  Is  included  in  the  transcript  sent  to  us, 
but  there  is  no  minute  entiy  making  it  a  part 
of  the  record."  In  Insurance  Co.  v.  Tweed,  7 
WaU.  51,  Mr.  Justice  Miller,  dellvertng  the 
opinion  of  the  court,  says:  "We  are  asked  in 
the  present  case  to  accept  the  optaficn  of  the 
court  below  as  a  sufficient  finding  of  facts, 
within  the  statute  and  within  the  general  rule 
on  this  subject  But  with  no  aid  outside  of  the 
record  we  cannot  do  this.  The  ophilon  only  re- 
cites some  pai-ts  of  the  testimony  by  way  of 
comment  in  support  of  the  judgment,  and  Is  lia- 
ble to  the  objection,  often  referred  to  In  this 
court,  that  it  states  the  evidence,  and  not  the 
facts  as  found  from  that  evidence.  Besides,  It 
does  not  profess  to  be  a  statement  of  facts,  but 
Is  very  correctly  called  to  the  transcript  'rea- 
sons for  judgment.' "  In  the  case  at  bar,  It  Is 
clearly  shown  that  the  language  of  the  court, 
giving  his  reasons  j^or  sustaining  the  motion, 
which  language  Is  copied  into  the  record,  was 
not  intended  or  understood  to  be  a  special  find- 
ing of  facts.  This  is  shown— First,  by  the  fact, 
as  appears  in  the  record,  that,  after  the  motion 
had  been  sustained,  plaintiffs'  counsel  request- 
ed the  court  to  make  a  special  finding  of  facta; 
and,  second,  that  the  court,  in  refusing  such  re- 
quest, used  this  language:  "You  have  got  all 
the  court's  findings,— a  general  finding.  That 
is  all  the  coint  is  required  to  make.  You  have 
got  my  understanding  of  it,  and  we  have  got 
the  evidence.  Request  by  the  court  denied." 
We  must  therefore  consider  the  language  of 
the  court,  giving  his  reasons  for  sustaining  the 
motion,  as  no  part  of  the  findings  of  the  court, 
and  that  the  same  is  not  properly  in  the  record; 
that  the  only  finding  properly  made  and  pre- 
served in  the  record  is  a  general  finding  In 
favor  of  the  defendant  In  error  upon  the  Issues 
presented.  - 

Where  the  case  is  tried  by  the  court  without 
a  jury,  and  a  general  finding  of  facts  is  niade 
upon  oral  testimony,  such  finding  Is  a  fiudiug 
of  every  special  thing  necessary  to  be  found 
to  sustain  the  general  findmg,  and  is  conclusive 
upon  the  supreme  court  upon  ail  doubtful  and 
disputed  questions  of  fact  WInstead  v.  Standc- 
ford,  21  Kan.  270;  Am  v.  Hoerseman,  26  Kan. 
415;  Stout  v.  Townsend,  32  Kan.  424,  4  Pac. 
S05;  Crane  v.  Chouteau,  20  Kan.  288;  Gibbs 
V.  Gibbs,  18  Kan.  419;  Knaggs  v.  Mastln,  9 
Kan.  532;  Bixby  v.  Bailey,  11  Kan.  359;  Uh-lch 
V.  Ublch,  8  Kan.  402;  RaUway  Co.  v.  Piper, 
13  Kan.  505;  Hobson  v.  Ogden's  Ex'rs,  16 
Kan.  388.    We  have  carefully  examined  the 
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entire  record  In  tbis  case,  and  all  the  prcwfs, 
whether  oral  or  otherwise,  presented  by  the 
parties  on  the  trial  of  the  Issues  In  the  court 
below,  and,  although  the  proofs  are  conflicting 
on  the  material  points,  we  cannot  well  see  how 
the  court  below  could  have  come  to  a  different 
conclusion,  or  made  a  different  finding  from 
that  made.  But,  be  that  as  it  may,  such  test!- 
monj'  being  conflicting  on  the  material  points, 
under  the  authorities  above  cited  such  finding 
is  conclusive  upon  this  court  The  principle  of 
the  above  case  has  been  approved  by  this  court 
in  an  analogous  case,  this  court  holding.  In 
Dunham  v.  Holloway,  3  Okl.  244,  41  Pac.  140, 
that,  "where  a  party  sues  out  a  writ  of  attach- 
ment, and  in  his  affidavit  therefor  sets  forth 
two  grounds  for  said  writ,  and  evidence  is  of- 
fered In  support  of  both  grounds,  and  the  jury 
finds  agahist  the  defendant  upon  each  of  the 
issues  so  joined,  and  such  verdict  is  approved 
by  the  trial  Judge,  this  court  will  not  disturb 
the  verdict  for  the  reason  that  the  same  Is 
not  supported  by  the  evidence." 

We  are  cited  by  counsel  for  plaintiffs  In  er- 
ror to  Conner  v.  Commissioners,  20  ICan.  575, 
and  Reese  v.  Rice  (Kan.  App.)  41  Pac.  218, 
to  support  a  contention  that  this  court  is  as 
capable  of  determining  whether  or  not  the 
facts  show  that  the  defendant  In  error  was 
selling  or  disposing  of  his  property,  or  had  as- 
signed, removed,  and  disposed  of  his  property, 
with  Intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, as  was  the  court  below.  We  find  noth- 
ing in  Reese  v.  Rice  In  any  manner  bearing 
upon  the  proposition;  and  in  Conner  v.  Com- 
missioners, supra,  the  court  say:  "Error  is  al- 
leged in  sustaining  the  order  of  attachment. 
The  question  is  one  of  fact,  and  the  testimony 
wholly  by  affidavit."  The  doctrine  Involved  in 
that  case  is  approved  In  Hegwer  v.  Kiff  & 
Co.,  31  Kan.  440,  2  Pac.  553.  In  this  last  case 
the  court  say:  "This  is  not  a  case  where  the 
ruling  of  the  district  court  is  to  be  sustained 
if  there  is  any  evidence  supporting  It,  but  the 
question  whether  the  attachment  should  be  sus- 
tained or  dissolved  is  to  be  determined  from 
the  facts  established  by  the  testimony;  and 
where  the  testimony  Is  all  contained  in  affi- 
davits, tills  court  is  as  competent  as  the  district 
judge  to  form  a  just  estimate  of  the  credence 
to  be  given  thereto."  Tliese  cases  do  not 
change  the  rule  stated  in  the  cases  heretofore 
cited,  and  have  no  application  to  the  question 
involved  in  the  case  at  bar.  It  can  readily  be 
seen  that  a  different  rule  should  apply  when 
a  case  is  presented  to  the  supreme  court,  as 
It  was  to  the  district  court,  wholly  upon  affi- 
davits and  depositions;  or  one  where,  as  in  the 
case  at  bar,  the  greater  part  of  the  testimony 
was  oral,  where  the  witnesses  were  personaHv 
present  in  court,  and  examined  and  cross-exam- 
ined in  the  cause.  In  such  case,  the  trial  court 
has  an  opportunity  not  afforded  to  the  su- 
preme court  to  weigh  and  estimate  the  testi- 
mony of  the  witnesses,  and  the  credence  that 
should  be  given  thereto  from  their  conduct  and 
their  apparent  Intelligence  and  knowledge  con- 
cerning the  matters  in  controversy. 

We  find  no  error  in  the  action  of  the  court  in 


sustaining  the  motion  to  dissolve  the  attach- 
ment on  the  grounds  stated  in  said  fourth 
paragraph  of  said  motion;  and,  as  such  action 
of  the  court  below  disposes  of  the  entire  at- 
tachment proceedings,  it  is  unnecessary  for  us 
to  review  the  other  questions  raised  in  this 
record.  The  judgment  of  the  district  court  will 
therefore  be  affirmed.  All  the  judges  concur, 
except  BIERER,  J.,  who  tried  the  case  below, 
and  did  not  sit. 


(4  Okl.  6K) 
CITY  OF  OKLAHOMA  CITY  v.  MEYERS. 

(Supreme  Court  of  Oklahoma.     Sept  4,  1806.) 

JURUK3  —  QOALIFICATrOXS  —  MCNICIPAL  COKPOBA- 

T10N8— Neoligbnce— Care  of  Stueets — Ac- 
tion Foil  InJDKIES — ISSTRUCTIO.SS. 

1.  Where  a  case  is  being  tried  af^ainst  a  city, 
the  trial  court  may,  upon  challenge,  excniw> 
from  the  jury  dll  persons  who  are  residents  or 
taxpayers  of  the  defendant  city. 

2.  Where  a  city  negligently  permits  an  ex- 
cavation to  be  made,  in  such  close  proximity 
to  a  street  as  to  endanger  the  traveling  pul)lic, 
and  a  person,  without  fault,  is  injured  by  (alliug 
into  such  excavation,  a  recovery  may  be  had 
for  such  injury. 

3.  AVhere  iustiuctions  are  given  by  a  trial 
court  in  an  action  against  a  city  for  personal 
Injuries,  caused  by  negligence  of  the  city  in  not 
protecting  its  sidewaJk  from  a  dan^rous  exca- 
vation in  close  proximity  thereto,  it  is  not  er- 
ror to  instnict  generally  as  to  the  duty  of  the 
city  in  the  care  and  management  of  its  streets, 
bridges,  and  sidewalks;  and,  further,  held,  that 
the  verdict  of  a  jury  should  not  be  reversed  for 
the  reason  that  they  were  misdirected  in  the 
law,  unless  it  appears  that  the  jury  might  have 
been, misled  by  the  instructions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott 

Action  by  Emily  S.  Meyers  against  the  city 
of  Oklahoma  City.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

R.  G.  Hays,  J.  S.  Jenkins,  and  W.  R.  Tay- 
lor, for  plaintiff  in  error.  A.  T.  Ston«  and 
Charles  H.  Eagin,  for  defendant  in  error. 


DALE,  C.  J.  October  2,  1893,  Emily  S. 
Meyers  brought  an  action  in  the  district  court 
of  Oklahoma  county  against  the  city  of  OUa- 
homa  City  to  recover  a  judgment  In  the  sum 
of  $2,000  for  personal  injuries  received  from 
a  fall  into  an  excavation  near  the  sidewalk 
of  one  of  the  streets  of  said  city.  To  the 
petition  filed  the  defendant  below  answered 
by  a  general  denial  and  an  allegation  of  con- 
tributory negligence,  and  upon  the  issue  so 
joined  the  cause  was  tried  to  a  Jury,  and 
verdict  returned  in  favor  of  plaintiff  below 
in  the  sum  of  $500  and  costs.  From  the  re<*- 
ord  of  the  evidence  it  appears  that  at  about 
8  o'clock  on  the  night  of  May  14,  1893,  the 
plaintiff  below  was  traveling  west  on  foot 
upon  the  north  side  of  a  street  named  "Grand 
Avenue,"  in  Oklahoma  City;  that  there  was 
no  sidewalk  built  for  foot  travelers  along  the 
place  where  she  was  walking,  but  the  ground 
was  smoothly  worn  by  pedestrians  passing 
along  where  she  was  then  traveling;    and 
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that  the  side  of  the  street  was  used  general- 
ly by  people  traveling  on  foot.  The  place 
where  plaintitt  below  received  the  Injury 
was  near  the  intersection  of  Hudson  street 
and  Grand  avenue.  Hudson  street,  on  the 
north  side  of  Grand  avenue,  intersects  with 
such  street  50  feet  west  of  where  Hudson 
street  Joins  Grand  avenue  on  the  south,  there 
being  a  jog  In  the  survey  of  Hudson  street 
where  It  intersects  with  such  street.  There 
was  a  cross  walk  on  Grand  avenue  from  the 
east  side  of  Hudson  street  to  the  north  side 
of  Grand  avenue,  which  cross  walk  strikes 
the  north  side  of  Grand  avenue  about  50  feet 
east  of  the  east  line  of  Hudson  street,  lead- 
ins  north  from  Grand  avenue.  It  appears 
that  the  owner  of  the  lot  abutting  on  Grand 
avenue  lying  due  north  of  where  Hudson 
street  intersects  the  south  line  of  said  Grand 
avenue  had  made  an  excavation  in  his  lot, 
the  south  side  of  which  excavation  was 
within  from  three  to  six  feet  of  the  walk 
used  by  foot  passengers  in  passing  along  the 
north  Bide  of  Grand  avenue.  The  surface  of 
the  ground  between  the  walk  and  the  excava- 
tion was  level.  This  excavation  h{id  l)een 
made  shout  one  year  previous  to  the  time  of 
tile  alleged  Injury.  There  were  no  barriers 
erected  between  the  excavation  and  street, 
and  no  lights  or  other  warnings  of  danger. 
On  the  night  when  the  accident  happened 
it  was  daric,  and  had  been  raining.  It  does 
not  appear  that  plaintift  below  knew  of  the 
excavation  before  she  received  the  Injury 
<-omplained  of.  As  she  was  walking  west  on 
theVorth  side  of  Grand  avenue  she  came  to 
the  cross  walk  leading  to  the  south  from 
the  north  side  of  Grand  avenue,  and,  think- 
ing she  had  reached  Hudson  street  leading 
north  from  the  north  side  of  Grand  avenue, 
turned  to  go  north  on  the  east  side  of  Hud- 
son street,  stepped  into  the  excavation,  and 
received  a  serious  injury.  On  proof  of  this 
state  of  facts  the  jury  returned  its  verdict, 
upon  which  the  court  entered  its  judgment, 
and  to  reverse  such  judgment  the  case  was 
l>ronght  here.  Numerous  assignments  of  er- 
rt>r  are  made  by  counsel  for  appellant  in 
tlseir  briefs,  which  they  ask  this  court  to 
pass  upon,  and  they  may  be  summarized  as 
follows:  (1)  Error  in  excluding  residents  of 
Oklahoma  City  from  the  Jury.  (2)  Refusal 
of  the  court  to  give  an  Instruction  asked,  and 
in  giving  instructions  which  it  is  insisted 
were  not  applicable  to  the  facts  developed 
by  the  evidence. 

1.  Over  objection  of  counsel  for  the  city, 
the  court  below,  upon  challenge  of  the  plain- 
tiff, excused  from  the  jury  all  persons  who 
were  residents  of  or  taxpayers  in  Oklahoma 
City.  It  is  earnestly  insisted  that  the  court 
should  not  have  excluded  residents  of  a  city, 
especially  those  who  were  not  taxpayers. 
Xo  authorities  are  cited  in  support  of  this 
contention,  but  we  are  aware  of  the  fact  that 
J  he  courts  have  decided  both  ways  upon  this 
question,  and  a  decision  either  way  would 
I  nve  the  support  of  authority.    This  ques- 


tion has  never  been  directly  passed  upon  by 
this  court,  but  in  Bradford  v.  Woods,  2  Okl. 
228,  37  Pac.  1062,  in  speaking  of  the  discre- 
tionary power  of  the  trial  court  to  excuse 
Jurors,  this  court,  by  Burford,  J.,  said:  'It 
is  the  duty  of  a  trial  court,  in  the  selection 
of  a  Jury  for  the  trial  of  a  case,  civil  or 
criminal,  to  see  that  jurors  are  obtained  who 
are  fair  and  impartial  between  the  litigants, 
—who  will  not  be  influenced  or  biased  by 
previously  formed  opinions,  or  actuated  by 
motives  other  than  a  desire  to  render  exact 
justice  to  both  parties.  A  very  large  discre- 
tion is  vested  in  the  court  in  determining  the 
competency  and  qnaliflcatlons  of  jurors,  and 
its  action  should  never  be  disturbed  by  an 
appellate  court,  unless  an  abuse  of  such  dis- 
cretion is  clearly  apparent."  Under  this  de- 
cision it  would  seem  that  the  appellate  court 
should  not  reverse  the  ruling  of  the  trial 
Judge  in  excusing  persons  as  Jurors,  unless  it 
is  shown  that  the  discretionary  power  of  the 
court  was  abused  to  such  an  extent  as  to 
work  an  injustice  to  one  of  the  parties,  or 
that  the  action  of  the  trial  court  might  have 
wolfed  such  injustice.  We  do  not  regara 
it  as  a  right  belonging  to  a  litigant  that  he 
have  Jurors  from  .iny  particular  locality  with 
In  the  county  In  which  the  cause  is  being 
tried.  If  a  party  to  such  cause  is  provided 
with  Jurors  from  any  part  of  the  county 
who  are  qualified  under  the  law  to  sit  in  a 
case,  he  has  had  a  proper  jury.  And  before 
an  appellate  court  should  reverse  a  verdict 
upon  the  charge  that  challenges  allowed  pre- 
vented a  party  from  having  a  fair  trial,  It 
should  aflirmatively  appear  that  the  ruling 
of  the  trial  court  might  have  been  prejudi- 
cial. No  claim  is  made  to  this  eBfect.  The 
peremptory  challenges  allowed  to  appellant 
in  the  court  l>elow  were  waived,  and  no- 
whore  does  it  appear  in  the  record  that  the 
jury  acted  from  improper  motives  in  arriv- 
ing at  their  verdict.  A  question  similar  in 
principle  to  the  one  under  consideration  arose 
in  City  of  Abilene  v.  Hendricks,  36  Kan.  106, 
13  Pac.  121.  In  that  case  the  trial  court  di- 
rected the  clerk,  in  calling  the  names  from 
the  Jury  list  for  the  purpose  of  impaneling 
the  jury,  to  omit  the  names  of  such  persons 
as  were  known  to  be  residents  of  the  city. 
The  supreme  court  held  that  no  error  was 
thereby  committed.  Upon  this  question  we 
conclude  that,,  in  a  case  where  a  city  is  a 
defendant,  the  trial  court  commits  no  error 
In  excusing  from  the  Jury  all  persons  who 
rc-side  in  or  are  taxpayers  in  a  defendant 
clly. 

2.  It  is  insisted  by  counsel  for  appellant 
that  the  court  below  erred  in  refusing  to 
give  an  instruction  offered  on  behalf  of  ap- 
pellant as  follows:  "If  the  jury  find  in  this 
case  that  the  excavation  complained  of  was 
back  on  the  lot  on  the  private  property  of 
Ted  Hill,  and  from  four  to  eight  feet  from 
the  line  of  the  street,  and  that  a  person  pass- 
ing over  the  street  would  not,  by  reason  of 
the  surface  of  the  ground,  fall  into  such  ex- 
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cavatlon,  unless  he  first  left  the  street,  then 
you  are  Instructed  that,  if  the  plaintiff  left 
the  street,  and  fell  into  such  excavation,  the 
city  would  not  be  liable,  although  they  may 
not  have  placed  barriers  along  such  excava- 
tion." This  instruction  would  preclude  a 
recovery  in  the  case,  unless  the  excavation 
lies  so  close  to  the  street  that  a  person  pass- 
ing along  the  sidewaUs  would  fall  from  the 
street  into  the  excavation  without  passing 
over  any  Intermediate  ground.  No  author- 
ity is  cited  in  support  of  such  proposition. 
We  have  examined  into  this  question  some- 
what in  order  to  determine  whether  or  not 
the  principle  contended  for  by  counsel  in 
the  instruction  asked  is  correct.  The  extent 
of  the  liability  of  the  city  for  personal  In- 
juries may  be  said  to  depend  somewhat  upon 
the  control  granted  by  the  legislative  autl)or- 
ity  to  a  city  over  its  streets.  Such  liability 
Is  increased  or  diminished,  relatively  speak- 
ing, as  the  authority  of  the  city  over  Its 
streets  is  extended  or  narrowed.  In  this 
territory.  In  cities  of  the  first  class,  like 
Oldahoma  City,  the  legislature  has  given  a 
broad  control  over  the  streets  to  the  city  au- 
thorities. Section  27,  c.  14,  of  the  act  re- 
lating to  cities  (page  171,  St.  Okl.)  reads  as 
follows:  "See.  27.  The  council  may  prohib- 
it and  prevent  encroachment  into  and  upon 
the  sidewalks,  streets,  avenues,  alleys  and 
other  property  of  the  city,  and  may  provide 
for  the  removal  of  all  obstructions  from 
sidewalks,  curb-stones,  gutters,  and  cross- 
walks at  the  expense  of  the  owners  or  occu- 
piers of  the  grounds  fronting  thereon  or 
at  the  expense  of  the  person  placing  the  same 
there;  the  council  may  also  regulate  the 
planting  and  protection  of  shade  trees  in  the 
streets,  the  building  of  bulk  heads,  cellar 
and  basement  ways,  stair- ways,  railways, 
windows  and  doorways,  awnings,  hitching 
posts  and  rails,  lamp  posts,  awning  posts 
and  all  structures  projecting  upon  or  over 
and  adjoining,  and  all  other  excavations 
through  and  under  sidewalks,  or  along  any 
streets  of  the  city."  By  this  section  and 
others  of  a  similar  nature,  the  legislature 
gave  to  cities  of  the  first  class  in  this  terri- 
tory ample  power  to  control  the  streets,  and 
to  make  them  safe  for  the  traveling  public. 
If  a  dangerous  excavation  is  in  such  close 
proximity  to  the  street  as  to  make  traveling 
on  such  streets  dangerous.  It  matters  not  to 
the  person  injured  that  it  may  not  have 
been  within  the  limits  of  a  street.  The  safe- 
ty of  the  traveler  Is  what  the  law  seeks  to 
protect,  and,  if  he  has  the  right  to  the  use 
of  the  street,  he  may  presume  that  the  au- 
thorities in  control  have  provided  a  safe 
place  for  travel.  It  cannot  be  said  that  a 
safe  place  for  travel  has  been  provided  if, 
abutting  the  sidewalk,  or  in  close  proximity 
thereto,  there  is  permitted  a  deep  excava- 
tion, which  even  the  most  careful  of  passen- 
gers would  be  in  danger  of  falling  into.  Lan- 
gan  V.  City  of  Atchison,  35  Kan.  318,  11  Pae. 
38,  is  a  case  where  a  person  walking  along 


a  street  was  Injured  by  the  falling  of  a  large 
bill  or  show  board  blown  down  by  a  strong 
wind.  It  was  erected  on  private  property, 
aud,  as  shown  by  the  evidence,  in  a  negli- 
gent manner.  The  court  in  which  the  cause 
was  tried  sustained  a  demurrer  interposed 
on  behalf  of  the  city,  holding  thereby  that 
the  city  was  not  liable  In  damages  for  tbe 
Injury  sustained.  The  supreme  court  re- 
versed the  ruling  of  the  lower  court,  and  in 
the  opinion  state  the  law  as  follows:  'The 
decisions  in  this  state  are  numerous  that 
cities  having  the  powers  ordinarily  conferred 
upon  them  respecting  streets  and  sidewalks 
within  their  limits  owe  to  the  public  the 
duty  of  keeping  them  In  safe  condition  for 
use  in  the  usual  mode  by  travelers,  and  are 
liable  in  a  civil  action  for  injuries  result- 
ing from  the  neglect  to  perform  this  duty," 
— citing  in  support  of  this  principle  Jansen 
V.  City  of  Atchison,  16  Kan.  358,  and  City  of 
Salina  v.  Trosper,  27  Kan.  644.  Following 
this  decision,  in  a  ease  entitled  Commission- 
ers of  Shawnee  Co.  v.  City  of  Topeka,  30  Kan. 
197,  18  Pac.  161,  the  supreme  court  of  Kan- 
sas said:  "The  law,  in  the  absence  of  any 
express  provision  of  the  statutes,  imposes 
upon  a  city  of  the  first  class  the  duty  to 
keep  its  streets,  avenues,  alleys,  and  bridges 
in  a  safe  condition  for  the  traveling  public. 
This  is  Implied  under  the  ordinary  powers 
conferred  upon  it  by  statute,  without  any 
express  provision.  This  duty  appears  to  be 
imposed  upon  the  city  as  a  municipal  cor- 
poration, and  the  duties  devolving  upoi^  Its 
officei's  having  the  care  of  the  streets  rest 
upon  them  as  officers  of  the  city.  The  pow- 
er to  repair  and  maintain  the  streets  in  a 
safe  condition  conferred  upon  the  corpora- 
tion is  implied  by  authority  to  levy  taxes  and 
impose  local  assessments  for  that  purpose. 
In  conformity  with  these  general  rules,  the 
duty  to  repair  streets  is  considered  to  exist 
without  special  statutory  provision.  We 
think  we  can  safely  say  this  is  the  law."  An 
examination  of  the  statutes  of  the  state  of 
Kansas  does  not  show  any  greater  respon- 
sibility in  the  care  and  maintenance  of  tbe 
streets  of  a  city  than  is  placed  upon  the  au- 
thorities of  a  city  in  this  territory,  and  in 
that  state,  from  an  examination  of  the  de- 
cisions, it  would  seem  that  the  safety  of  the 
traveler  is  the  principal  consideration  which 
the  authorities  of  the  city  should  have  In 
view,  in  the  care  and  management  of  its 
streets  and  sidewalks.  In  Bassett  v.  City 
of  St.  Joseph,  53  Mo.  290,  is  reported  a  case 
wherein  it  was  held  that  a  city  is  liable  for 
an  Injury  caused  by  reason  of  a  person  fall- 
ing into  an  excavation  which  abutted  on  a  side 
of  a  street.  In  the  opinion  the  court  said: 
"If  the  excavation,  being  outside  of  the 
street,  did  not  render  It  dangerous  to  travel, 
and  the  highway  remained  reasonably  safe 
to  travelers,  it  would  not  become  the  duty 
of  the  city  to  place  there  guards  or  other 
protection  to  prevent  persons  from  falling 
into  the  excavation.     Of  course,  no  negli- 
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jence    could  be  imputed;    but,  whenever  It 
becomes  the  ,duty  of  the  city  to  afford  pro- 
tection,   then  a  negligence  to  perform  the 
duty    ■will  create  a  responsibility  upon  the 
part   of  the  city  to  those  who  may  receive 
injury    in  consequence  of  such  negligence, 
whether  the  injury  is  received  by  failing  into 
an  excavation  that  Is  In  the  street  or  so  near 
to  It  as  to  render  it  dangerous  to  those  who 
travel  upon  the  highway."    In  Olty  of  Lin- 
coln V.  Beclcman,  23  Neb.  677,  37  N.  W.  505, 
is   a   case  where  an  Injury  occurred  by  a 
party  falling  off  a  sldewalli  into  an  excava- 
tion.    It  was  contended  that  the  city  did  Its 
duty  if  it  kept  its  sidewalks  in  a  good  condi- 
tion.    Upon   this   question   the   court   said: 
"It  seems  to  be  the  contention  of  counsel  for 
plaintiff  in  error  that,  if  defendant  received 
her  Injuries  by  failing  off  the  crossing  into 
the  excavation  or  depression,  she  could  not 
recover,  provided  the  sidewalk  and  crossing 
were    in   themselves  perfect;    that   is,    she 
could  not  recover  anything  unless  she  was 
able  to  show  that  the  sldewaUi  and  crossing 
were  in  a  brolien  condition,  out  of  repair, 
or  imperfect  in  their  construction.    This  we 
do  not  think  is  the  law,  and  the  instruction 
referred  to  was  properly  refused.    We  think 
It  tolerably  well  settled  that,  in  questions  of 
this  Idnd,  the  question  of  care  was  one  of 
fact.     It  is  one  which  should  be  left  to  the 
jui7  under  all  the  circumstances  of  the  case, 
and  if  they  find  that  the  defendant  In  error, 
in  the  exercise  of  ordinary  care,  fell  from 
the  sidewalk  into  the  excavation  or  depres- 
sion, and  received  the  Injury,  and  that  it  was 
negligence  on  the  part  of  the  city  to  allow 
such  a  depression  or  excavation  to  remain 
so  near  the  sidewalk  as  to  render  it  danger- 
ous,  then   she   could   recover.     The    whole 
question  of  negligence,  both  upon  the  part 
of  the  plaintiff  and  defendant,  was  for  the 
jury  to  determine." 

The  members  of  this  court  are  unfortu- 
nately very  much  limited  in  time,  and  our 
library  is  insufficient  to  enable  us  to  make 
an  extended  review  of  ail  the  decisions  bear- 
ing upon  the  subject  under  discussion,  and 
we  will  not,  therefore,  attempt  to  do  so.    It 
appears,  however,  from  what  we  are  able  to 
gather  in  our  research,   that  most  of  the 
New  England  states  have  adopted  statutes 
which  in  direct  terms  make  a  town  or  city 
liable  for  its  negligence  in  the  management 
of  its  streets,  and  In  Massachusetts  It  is  held 
that,  in  the  absence  of  such  statute,  no  lia- 
bility attaches  to  a  town  or  city.     Oliver  v. 
Worcester,  102  Mass.  489.     And  while  there 
are  a  number  of  decisions  in  those  states 
holding  towns  and  cities  liable  for  injuries 
received  for  permitting  dangerous  obstruc- 
tions and  excavations  to  exist  outside  of  its 
streets  and  sidewalks,  but  In  close  proxim- 
ity thereto,  yet  they  must  be  considered  in 
tiie  light   of    statutory    enactments. '  Cases 
we  find  frequently  cited  in  support  of  the 
view  that  a  city  is  liable  by  reason  of  Its 
aegligeuce  in  permitting  an  excavation  or 


other  dangerous  place  to  exist  off  from  the 
street  or  sidewallc,  but  in  close  proximity 
thereto,  by  states  which  have  adopted  no 
statute  upon  the  subject,  are  Alger  v.  City  of 
Lowell,  3  Allen,  402,  and  Drew  v.  Town  of 
Sutton,  55  Vt.  58C.  The  latter  case  is  an 
instructive  one  upon  this  subject.  And  in 
such  case  the  facts  are  almost  identical  with 
those  In  the  case  we  are  here  deciding.  An 
excavation  was  allowed  to  be  made  which 
came  within  six  inches  of  the  highway,  and 
in  the  darkness  of  the  night  a  person  drove 
off  the  road  and  Into  it,  and  the  supreme 
court  of  the  state  held  that  he  could  recover 
for  the  injury  received.  A  very  able  dis- 
senting opinion  was  filed  in  the  case  by  one 
of  the  judges  of  the  court.  In  Hudson  v. 
Inhabitants  of  Marlborough,  154  Mass.  218, 
28  N.  E.  147,  the  supreme  court  held  that  no 
recovery  could  be  had  for  an  Injury  received 
at  a  point  25  feet  from  the  road,  as  a  place 
at  such  a  distance  from  the  road  would  not, 
as  a  matter  of  law,  be  in  such  close  proxim- 
ity thereto  as  to  make  traveling  thereon 
dangerous.  In  most  of  the  states  where 
there  is  no  express  statute,  the  cities  are 
held  to  a  liability  for  negligence  in  permit- 
ting their  streets  to  remain  in  a  dangerous 
condition  for  travel.  Such  decisions  are 
based  npoa  statutes  similar  to  ours,  and 
hold  that  by  reason  of  the  control  and  man- 
agement vested  in  cities  by  legislative  en- 
actment, there  is  an  implied  liability  for  neg- 
ligence in  case  the  cities  fail  to  keep  their 
streets  in  a  reasonably  safe  condition  for 
use  by  the  traveling  public;  and  this  liabil- 
ity Is  not  restricted  to  defects  which  exist 
within  the  limits  of  or  upon  the  walks  of  the 
streets,  or  the  roadbeds,  but  if  a  city  negli- 
gently permits  a  fence,  or  awning  which 
overhangs  a  street,  or  a  wall  at  the  side 
of  the  street  to  remain  In  an  unsafe  condi- 
tion, after  notice  of  its  danger,  any  person 
Injured  thereby  may,  In  the  absence  of  con- 
tributory negligence,  recover.  Grove  v.  City 
of  Ft.  AVayne,  45  Ind.  429;  Laugan  v.  City 
of  Atchison,  supra.  And  we  think  it  is 
equally  well  settled  that,  where  a  city  per- 
mits an  excavation  to  exist  within  such 
close  proximity  to  a  street  as  to  make  it  un- 
safe for  a  prudent  person  fo  use  the  same, 
and  an  injury  results  from  no  fault  upon  the 
part  of  such  person,  a  recovery  may  be  had. 
As  'to  how  close  to  the  street  the  excava- 
tion must  be  in  order  to  allow  recovery 
would,  in  most  cases,  be  a  question  for  the 
jury.  It  might  frequently  happen  that'  It 
would  be  the  duty  of  the  court  to  say,  as  a 
matter  of  law,  that  no  recovery  could  be 
had;  but  this  would  be  only  in  that  class  of 
cases  where  It  was  plainly  apparent  that 
the  person  injured  was  guilty  of  contribu- 
tor}' negligence  in  straying  off  the  street,  or 
where  the  excavation  was  so  far  removed 
therefrom  as  to  enable  a  court  to  say  that 
the  authorities  bad  no  reasonable  ground  to 
believe  tliat  an  injury  would  probably  occur 
if  the  excavation  was  left  in  an  unguarded 
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condition.  We  conclude,  therefore,  that 
where,  as  in  this  territory,  the  legislature  has 
given  to  clttes  plenary  powers  over  the 
streets,  the  cities,  in  their  management  and 
control  thereof,  are  bound  to  so  exercise 
their  pdwers  with  the  view,  primarily,  of 
preserving  the  safety  of  the  traveling  public, 
and  that  a  recovery  may  be  had  for  injuries 
received  on  account  of  negligence  of  the  city 
in  permitting  an  excavation  to  be  made  in 
close  proximity  to  a  street  in  use  generally 
by  the  traveling  public. 

3.  It  is  urged  that  the  Instructions  given  by 
the  court  below  were  not  applicable  to  the 
case  on  trial,  and  that  the  jiwy  was  probably 
misled  thereby.  It  is  unquestionably  true  that 
a  court  should  instruct  only  upon  such  a  state 
of  facts  as  there  is  some  evidence  to  prove. 
Abstract  questions  of  law  which  have  no  rela- 
tion to  the  facts  testified  to  by  the  witnesses 
should  never  be  given  to  the  jury  as  instruc- 
tions in  the  trial  of  a  case.  But,  unless  an  ap- 
pellate court  can  say  that  a  trial  judge  has 
given  Instructions  which  are  not  applicable  to 
the  case,  and  which  may  have  misled  the  jury, 
the  cause  should  not  be  reversed.  Before  the 
party  appealing  can  demand  a  reversal  he 
must  show  his  injury.  It  will  not  do  to  send 
a  case  bacli  for  new  trial  merely  because  the 
trial  court  may  be  technically  wrong. 
.  The  Instructions  complained  of  number  from 
10  to  23,  inclusive,  some  of  which  are  set  out 
In  full  and  argued  in  the  brief.  Those  to 
which  our  attention  has  been  directly  called 
are  as  follows:  "(12)  The  Jury  are  instructed 
that  it  Is  the  duty  of  a  city  to  Iieep  and  maln- 
tabi  its  streets  and  sidewallss  in  good  repair 
for  safe  and  convenient  use,  and  maintain 
Its  sidewalks  in  a  reasonably  safe  condition 
for  the  use  of  pedestrians."  "(14)  The  fact 
that  the  defect  in  the  unsafe  condition  of  the 
sidewalk  had  been  of  long  standing,  and  open 
to  any  observation,  if  so  proven,  is  constructive 
notice  to  the  defendant;  and  if  the  defendant 
had  such  notice  a  sufUcient  length  of  time, 
with  reasonable  diligence,  to  have  repaired  it 
before  the  accident  occurred,  defendant  is  lia- 
ble. (15)  The  fact,  if  so  shown,  that  the  ex- 
cavation was  on  a  lot  owned  by  a  private 
party,  does  not  exonerate  the  defendant,  nor 
excuse  the  city  from  its  liability,  as  it  was  the 
defendant's  duty  to  maintain  the  sidewalk  in 
a  safe  condition."  "(18)  You  are  further  In- 
structed that,  as  a  matter  of  law,  any  person 
traveling  upon  the  sidewalk  of  a  city  which  Is 
In  constant  use  by  pie  public  has  the  right, 
when  using  the  same  with  due  diligence  and 
care,  to  presume,  and  to  act  upon  the  pre- 
sumption, that  it  is  reasonably  safe  for  ordi- 
nary travel  through  its  entire  width,  and  free 
from  all  dangerous  holes,  obstructions,  and  oth- 
er defects.  (19)  Xou  are  further  instructed 
that  a  traveler  on  a  public  street  is  held  to  the 
exercise  of  only  ordinary  care.  Some  negli- 
gence which  is  a  want  of  extraordinary  care 
will  not  defeat  a  recovery  for  an  injury  re- 
ceived in  consequence  of  a  defect  In  the  street, 
provided  that  the  evidence  shows  that  the  city 


authorities  were  guilty  of  negligence  in  permit- 
ting the  defect  to  exist  in  the  street,  and  that 
the  traveler  was  injured  thereby  and  was 
using  ordhiary  care  to  avoid  the  injuiy."  The 
twentieth  instruction,  in  substance  and  effect, 
is  the  same  as  the  nineteenth.  The  twenty- 
third  instruction  refers  to  the  measure  of  dam- 
ages. 

It  is  contended  that  these  instructions  should 
not  have  been  given,  because  they  refer  to  an 
Injuiy  sustained  by  reason  of  some  defect  in 
the  sidewalk  of  a  street,  or  within  the  street 
lines,  whereas  the  injury  complained  of  oc- 
curred off  a  street,  and  not  upon  a  sidewalk, 
and  that  the  use  of  the  term  "sidewalk"  was 
misleading,  because  no  sidewalk  existed  at  or 
near  the  place  where  the  injuiy  occurred. 
Perhaps  the  court  may  have  failed  to  point 
the  instructions  with  as  much  exactitude  as 
the  nature  of  the  case  permitted,  but  still  they 
each  state  a  prhiciple  of  law  applicable  to  the 
questions  at  issue.  This  was  a  case  for  dam- 
ages on  account  of  the  negligence  of  the  city 
in  the  management  of  its  streets.  Instruction 
10  states  the  law  correctly  relative  to  the  duty 
of  a  city  in  the  control  of  its  streets,  sidewalks, 
and  bridges,  and  Its  liability  hi  case  of  its  fail- 
ure so  to  do.  It  Is  true  there  was  no  particular 
reason  for  using  the  word  "bridges"  in  the  in- 
struction, but  we  fail  to  see  how  that  matter 
prejudiced  the  appellants.  The  eleventh  in- 
struction states  the  law  relative  to  repairs  of 
streets  and  sidewalks,  and  the  condition  in 
which  they  must  be  kept.  This  Instruction 
would  perhaps  more  properly  refer  to  a  case 
of  injury  on  account  of  a  street  or  walk  getting 
out  of  repair,  but  it  would  also  refer  to  that 
condition  of  a  street  which  had  ori^nally  been 
safe  for  travel  and  by  reason  of  the  excava- 
tion, either  in  or  upon  the  side  of  the  street, 
had  become  unsafe.  Instructions  14  and  15 
state  the  law  correctly  as  to  notice,  and  lia- 
bility of  a  city  for  an  injury  sustained  by  rea- 
son of  the  city  permitting  a  private  person  to 
so  use  his  propei-ty  as  to  Injure  the  traveling 
public.  Instruction  18  was  held  by  this  pourt 
to  City  of  Guthrie  v.  Swan,  3  Okl.  116,  41  Pac. 
81,  to  be  erroneous,  when  applied  to  the  facts 
of  that  particular  case.  But  the  court  was  then 
considering  a  case  where  the  party  injured  had 
left  a  defective  and  impassatile  sidewalk,  and 
gone  out  toto  that  portion  of  the  street  ased 
for  vehicles,  and,  under  the  evidence,  the  court 
found  that  the  city  had  attempted  to  provide 
a  safe  passageway  for  persons  using  the  street. 
It  was  held  that  the  question  of  contributory 
negligence  upon  the  part  of  the  city  under  suc^ 
circumstances  was  a  question  of  fact  to  go  to 
the  jury,  and  that  the  tostruction  yyns  erroneous 
because  it  took  such  fact  from  the  jury.  The 
case  we  are  now  considering  does  not  Involve 
a  question  of  Injury  sustained  inside  the  limits 
of  a  street,  and,  although  we  agree  that  to- 
struction IS  is  liad  as  an  abstract  proposition 
of  law,  yet  we  do  not  think  the  jury  could  have 
been  misled  thereby.  Instruction  19  is  also  er- 
roneous. It  leans  towards  the  law  of  compara- 
tive negligence,  which  doctrine  has  been  re- 
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pudlated  in  moert  of  the  states  of  the  Union, 
and  has  never  obtained  a  foothold  In  this  ter- 
ritory, and  it  has  been  well  gald  that  the  law 
"has  no  scales  to  detennine  in  such  cases 
whose  wrongdoing  weighed  the  most  In  the 
compound  that  occasioned  the  mischief."  But 
here  again  we  fall  to  find,  and  counsel  do  not 
in  their  brief  attempt  to  show,  wherein  the 
'City  was  Injured.  An  examination  of  the  rec- 
ord shows  no  act  upon  the  part  of  the  person 
Iqjured  which  would  justify  the  Jury  in  find- 
ing her  guilty  of  any  negligence,  and  especially 
of  contributory  negligence,  and  In  yiew  of  the 
evidence  we  do  not  think  the  city  could  have 
been  prejudiced  by  the  instruction.  The  brief 
of  appellant  does  not  attempt  to  show  wherein 
the  law  is  Incorrectly  stated  In  all  of  these  In- 
structions. The  only  objection  seriously  urged 
Is  ttiat  th^  refer  to  the  Injury  as  having  oc- 
curred by  reason  of  the  defective .  condition  of 
the  street  and  sidewallc,  and  stress  is  also  laid 
npon  the  fact  that  no  sidewalk  was  laid  on  the 
street  by  the  city,  and  that  the  accident  did  not 
happen  In  the  street.  A  sidewalk  does  not  nec- 
essarily consist  of  a  walk  made  of  twards,  or  a 
place  paved  or  otherwise  improved,  for  the  use 
of  foot  passengers;  but  it  may  be  a  place  set 
apart  at  the  side  of  the  street  for  the  use  of 
that  portion  of  the  public  that  travel  on  foot. 
It  may  be  that,  for  an  accident  happening  upon 
such  a  walk,  the  improvement  of  which  the 
<;ity  has  never  undertaken,  no  recovery  could 
be  had;  but  upon  this  question  we  do  not  pass. 
But  where  the  city,  through  Its  negligence, 
.permits  a  person  to  make  dangerous  excava- 
tions so  near  to  this  natural  walk  as  to  make 
traveling  thereon  dangerous,  then  the  city  by 
its  own  wrongful  act  has  so  contributed  to  the 
injury  as  to  make  it  liable. 

Under  the  facts  as  disclosed  by  the  evidence 
in  this  case,  the  plaintlfF  below  received  the 
Injury  without  (bult  upon  her  part,  and  in  a 
most  natural  manner.  She  was  walking  west 
■on  the  north  side  of  Grand  avenue,  and  came 
to  a  cross  walk  leading  from  the  east  side  of 
Hudson  street  on  the  south  to  the  north  side  of 
Grand  avenue.  She,  being  a  stranger  to  ttiat 
portion  of  the  town,  would  naturally  suppose 
she  had  reached  the  «a8t  side  of  Hudson  street, 
leading  north  from  Grand  avenue,  and,  wish- 
ing to  go  to  the  north,  she  turned  at  the  place 
-where  she  snpix>eed  Hudson  street  was,  and 
stepped  Into  the  excavation,  several  feet  deep, 
which  had  been  dug  a  year  previously,  and 
was  allowed  to  remain  In  such  exposed  condi- 
tion for  such  length  of  time.  It  was  a  trap 
which  was  liable  to  catch  the  most  wary  trav- 
•der,  and  which  ought  never  to  have  been  per- 
mitted by  the  city.  Under  the  evidence  the 
plaintiff  below  was  clearly  entitled  to  recover, 
and  we  do  not  find  that  the  kppellant's  rights 
were  prejudiced  by  the  Instructions  given  or 
refused.  The  judgment  of  the  lower  court  Is 
affirmed. 

SCOTT,  J.,  having  presided  at  the  trial  of 
■the  cause  below,  not  sitting.  The  other  jus- 
:tices  concurring. 


(4  Okl.  435) 

SEAWELIi  V.    HENDRICKS. 

(Supreme  Court  of  Oklahoma.     Sept  4,  1896.) 

Statctbb— Effect  op  Repeal — Right  to  Recovbr 
Usurious  Imtekest. 

1.  Where  a  statute  provides  that  a  person 
who  takes,  receives,  retains,  or  contmcts  for 
any  higher  rate  of  interest  than  12  per  cent, 
per  annum  shall  forfeit  all  the  interest  so 
taken,  received,  retained,  or  contracted  for,  and 
it  is  subsequently  provided  by  the  legislature 
that  this  section  "is  hereby  repealed,"  and  an- 
other section  of  the  Statutes  of  1893  provides 
generally  that  "the  repeal  of  any  statute  by  tlie 
legislative  assembly  shall  not  have  the  ef- 
fect to  release  or  extinguish  any  penalty,  for- 
feiture or  liability  incurred  under  such  statute 
unless  the  repeahng  act  shall  so  expressly  pro- 
vide, and  such  statute  shall  be  treated  as  still 
remaining  in  force  for  the  purpose  of  sus- 
taining any  proper  action  for  the  enforcement 
of  such  fo"feiture  or  liability,"  the  right  of  the 
plaintiff  to  recover  usurious  interest,  provided 
under  the  former  section,  is  still  complete,  and  it 
is  not  necessary  that  his  right  of  recovering  such 
nsurioas  interest  should  be  expressly  reserved 
in  tlie  repealing  act.  The  iilaintiff's  right  to 
recover  the  forfoiture  of  usuriotis  interest  from 
the  defendant  is  fully  provided  for  in  the 
general  law  of  the  territory,  section  2697  re- 
maining unrepealed. 

2.  Where  an  atisolute  deed  to  land  is  given, 
accompanied  simnltaneoualy  by  bond  or  agree- 
ment of  defeasunce,  the  latter  may,  upon  agree- 
ment and  consideration  between  the  parties 
thereto,  be  surrendered  and  canceled,  so  as  to 
vest  the  estnte  unconditionally  in  the  grantee 
by  forcF  of  the  first  deed,  providing  the  trans- 
action is  conducted  with  fairness,  l)oth  as  be- 
tween the  parties  and  aa  against  the  creditors 
of  the  mortgagor. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Cleveland  county; 
before  Justice  Henry  W.. Scott. 

Action  by  W.  H.  Seavrell  against  T.  W. 
Hendricks.  From  a  judgment  for  defendant, 
plaintiff  brings  error.    Reversed. 

This  action,  for  the  recovery  of  usurious  In- 
terest, was  begun  on  the  31st  day  of  January, 
1895,  by  the  plaintiff  In  error,  In  the  district 
court  of  Cleveland  county,  against  the  de- 
fendant in  error,  T.  W.  Hendricks,'  to  re- 
cover the  sum  of  $4,000,  alleged  to  have  been 
paid  by  the  plaintiff  to  the  defendant  above 
the  rate  of  12  per  cent,  per  annum  upon  prom- 
issory notes  made  by  the  plaintiff  to  the  de- 
fendant. An  amended  petition  having  been 
filed  by  leave  on  May  4,  1895,  the  case  came 
on  to  be  heard  on  the  20th  day  of  June,  1895, 
upon  A  demurrer  thereto,  upon  the  ground 
that  the  petition  did  not  contain  tacts  sufil- 
clent  to  constitute  a  cause  of  action,  which 
demurrer  was  by  the  court  sustained,  and  to 
which  ruling  of  the  court  the  plaintiff  at  the 
time  excepted;  and,  the  plaintiff  not  electing 
to  further  plead  in  the  case,  final  judgment 
was  thereupon  rendered  by  the  court  against 
the  plaintiff,  dismissing  the  case,  at  the  costs 
of  plaintiff,  to  which  decision  and  judgment 
of  the  court  the  plaintiff  at  the  time  excepted. 
The  amended  petition  alleges.  In  substance, 
that  plaintiff  borrowed  f3,000  from  the  de- 
fendant on  the  7th  day  of  November,  1890; 
and,  as  evidence  of  this  transaction,  the  plain- 
tiff executed  and  delivered  to  the  defendant 
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three  promissory  notes  of  said  date,— namely, 
one  for  the  sum  of  $180,  due  January  7,  1892; 
one  for  ?1,180.  due  January  7,  1893;  and  one 
for  $2,780,  due  January  7,  1893,— and,  upon 
the  delivery  of  said  promissory  notes,  the 
sum  of  53,000  was  paid  by  the  defendant  to 
platntiff,  and  no  other  or  greater  sum.  These 
promissory  notes  Included  the  sum  of  $3,000, 
and  the  sum  of  $1,140,  which  was  Interest  on 
the  said'  $3,000,  computed  at  the  rate  of  18 
per  cent,  per  annum;  and  the  further  sum  of 
$3,000  was  thereafter,  upon  May  27,  1891, 
borrowed  by  plaintiff  from  defendant,  mak- 
ing in  all  the  sum  of  $6,000,  for  which  the 
plaintiff  executed  and  delivered  his  promis- 
sory notes  to  the  defendant;  and  afterwards, 
on  November  13,  1895,  the  plaintiff  borrowed 
from  the  defendant  the  further  sum  of  $60, 
and  on  September  5,  1895,  the  still  further 
amount  of  $80.  Upon  all  these  said  several 
sums  the  plaintiff  promised  to  pay  to  the  de- 
fendant interest  at  the  rate  of  18  per  cent, 
per  annum.  The  petition  further  alleged  that 
on  November  7,  1890,  the  plaintiff  and  his 
wife  executed  to  defendant  an  absolute  war- 
ranty deed  of  conveyance  to  lots  6  and  7  In 
block  5.  and  lots  26  and  27  in  block  6,  in  the 
town  of  Norman,  this  territory,  as  a  security 
for  the  said  loan.  At  the  same  time,  and  as 
a  part  of  the  same  transaction,  it  was  agreed 
between  the  plaintiff  and  defendant,  by  a 
separate  agreement  In  writing,  that,  "upon 
payment  of  above-described  notes,  he  will 
execute  or  cause  to  be  executed  a  warranty 
deed  transferring  the  above-described  prop- 
erty back  to  W.  H.  Seawell,  his  heirs,  or  to 
any  i)erson  whom  he  may  designate."  And 
afterwards,  at  the  time  of  making  .the  subse- 
quent loans,  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  warranty  deed 
should  also  stand  as  a  security  for  each  and 
all  of  tlie  various  sums  of  money  loaned  by 
the  defendant  to  the  plaintiff.  The  amend- 
ed petition  further  sets  forth  that,  In  pur- 
suance of  plaintiff's  agreement  to  pay  in- 
terest on  all  of  the  said  sums  of  money  at 
the  rate  of  18  per  cent,  per  annum,  the  plain- 
tiff did  pay,  as  Interest,  to  the  defendant, 
various  sums  of  money,  amounting  in  all  to 
the  sum  of  $5,873.80  in  cash,  and  bis  note  for 
$49  more,  amounting  in  the  aggregate  to  the 
sum  of  $5,022.80.  It  was  further  alleged  in 
the  petition  tliat  "on  or  about  the  6th  day 
of  December,  A.  D.  1804,  this  plaintiff  made 
a  verbal  agreement  with  said  defendant  and 
three  other  persons,  by  which  all  of  said  par- 
ties agreed  to  form  a  joint-stock  company  in 
the  ownership,  operation,  and  management 
of  the  said  opera-house  iwoperty,  by  which 
agreement  said  property  was  valued,  and  was 
to  be  put  in  by  said  plaintiff  at  the  sum  of 
$8,500;  and  this  plaintiff  was  to  have  and  re- 
tain a  share  in  said  property  of  one-eighth; 
said  defendant  was  to  have  a  like  share  of 
one-tenth  interest  therein;  and  each  of  said 
other  persons  was  to  have  a  share  of  one- 
fourth  interest  therein.  That  in  pursuance  to 
said  agreement,  and  before  the  same  was  re- 


duced to  writing,  but  with  the  supposition 
that  it  would  be  fully  consummated,  said  de- 
fendant deeded  and  conveyed  to  this  plaintiff 
one  undivided  one-eighth  interest  In  said 
real  estate  and  opera-house  property,  and  all 
of  said  lots  twenty-six  and  twenty-seven  in 
block  six  aforesaid.  And  it  was  further 
agreed  that  seven-eighths  of  said  $8,500,  to 
wit,  $7,437.50,  was  to  be  a  cash  payment  upon 
said  notes  executed  by  plaintiff  to  defendant, 
with  interest  thereon  at  eighteen  per  cent, 
per  annum.  And  said  notes  were  then  deliv- 
ered up  as  paid,  and  said  agreement  of  de- 
feasance was,  on  the  same  day,  canceled,  and 
satisfaction  acknowledged  on  the  margin  of 
the  record  thereof,  in  the  said  ofBce  of  the 
register  of  deeds.  That  thereafter  said  agree- 
ment, so  far  as  the  third  parties  were  con- 
cerned, fell  through,  and  that  thereupon,  and 
on  or  about  the  first  day  of  January,  A.  D. 
1895,  the  said  defendant  claimed  the  right  to 
the  ownership  and  title  in  said  seven-eighths 
undivided  interest  in  said  opera-house  prop- 
erty, at  said  valuation  of  $7,437.50.  the 
agreed  price  at  which  defendant  and  said 
third  parties  were  to  take  the  said  seven- 
eighths  undivided  interest  therehi.  The  de- 
fendant since  that  time  has  claimed  absolute 
ownership  in  fee  simple  to  said  opera-house 
property,  being  lots  six  and  seven  in  block 
five,  aforesaid,  and  still  claims  such  owner- 
ship and  title.  The  plaintiff  here  concedes 
that  said  defendant  shall  be  taken  and  held 
to  be  the  owner  of  said  seven-eighths  undi- 
vided interest  in  said  opera  house:  that  same 
shall  be  taken  and  held  to  be  a  cash  payment 
upon  said  borrowed  money  and  interest 
thereon."  Plaintiff  prayed  judgment  for  $4.- 
000,  the  amount  of  money  paid  by  the  plain- 
tiff to  defendant  over  and  above  the  said 
sum  of  $6,140,  and  legal  interest  thereon  at 
12  per  cent,  per  annum,  with  interest  upon 
said  $4,000  from  the  6th  day  of  December. 
1804. 

C.  L.  Botsford  and  Williams  &  Newell,  for 
plaintiff  in  error.  T.  E.  iserry,  Selwyn  Doug- 
las, and  McGregor  Douglas,  for  defendant  in 
error. 

McATEE,  J.  (after  stating  the  facts).  The 
remedy  sought  for  by  the  plaintiff  in  this  ac- 
tion is  based  upon  section  9,  art.  6,  c.  10,  p. 
223,  St.  Okl.  1803,  which  provides  that  "a 
person  taldng,  receiving,  retaining  or  con- 
tracting for  any  higher  rate  of  interest  than 
tlie  rate  of  twelve  per  cent,  per  annum,  shall 
forfeit  all  the  interest  so  taken,  received,  re- 
tained, or  contracted  for.  •  •  •  When  a 
greater  rate  of  interest  has  been  paid  than 
twelve  per  cent,  per  annum,  the  person  pay- 
ing It,  or  his  personal  representative,  may 
recover  the  excoss  from  the  person  taking  it. 
or  his  personal  representative,  in  an  action 
in  the  proper  court."  This  section  was  re- 
pealed by  the  legislature  of  the  territory  by 
an  act  approved  February  21,  1895,  provid- 
ing that  "sections  6,  7,  8,  and  9  of  article  6, 
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chapiter  16,  of  the  Compiled  Laws  of  1893, 
entitled  'Contracts,'  are  hereby  repealed."  It 
was  provided  by  section  2697  of  the  Statutes 
of  1893  (page  545)  that  "the  repeal  of  any 
statnte  by  the  legislative  assembly  shall  not 
have  the  effect  to  release  or  extinguish  any 
penaltj^,  forfeiture  or  liability  Incurred  under' 
Kuch  statute,  unless  the  repealing  act  shall 
so  expressly  provide,  and  such  statute  shall 
be  treated  as  still  remaining  in  force  for 
the  purposes  of  sustaining  any  proper  action 
or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture  or  liability."  It  is  the 
contention  of  the  plaintiff  in  error  that  this 
general  provision  of  the  statute  preserved  to 
him  the  remedy  for  the  recovery  of  the  usu- 
rious interest  paid  to  the  defendant  in  ex- 
cess of  12  per  cent.  We  thinli:  this  conten- 
tion Is  well  founded.  The  language  of  the 
statnte  Is  plain  that,  if  any  higher  rate  of 
Interest  than  12  per  cent,  per  annum  be  tak- 
en, the  person  so  taking  it  "shall  forfeit  all 
the  interest  so  taken,  received,  retained  or 
contracted  for."  The  defendant  is  therefore 
subject  to  a  "forfeiture,"  and  he  is  subject  to 
a  liability,  "unless  the  repealing  act  shall  so 
expressly  provide"  otherwise.  The  section  of 
the  statnte  providing  the  forfeiture  and  lia- 
bility Tvas  repealed  by  the  legislature  without 
expressly  providing  that  any  person  who 
was  subject  to  a  forfeiture  or  liability  under 
it  should  be  released  therefrom,  or  that  the 
forfeiture  or  liability  should  be  extinguished. 
The  section  2697  was  not  in  any  way  affect- 
ed by  the  repealing  act,  nor  does  the  re- 
pealing act  in  any  way  touch,  refer  to,  or  re- 
lieve persons  who  were  subject  before  its  en- 
actment to  the  "forfeiture"  or  recovery  pro- 
vided for  the  benefit  of  the  person  making 
such  usurious  payment  by  the  section  of  the 
statutes  above  set  out;  and  hence  we  con- 
sider the  language  of  the  statute  peremptory, 
effective,  and  not  clouded  In  any  way  by 
donbt.  .Tenness  v.  Cutler,  12  Kan.  500;  Peo- 
ple's Bank  v.  Dalton  (Okl.)  37  Pac.  807;  U.  S. 
V.  Relsinger,  128  U.  S.  39S,  9  Sup.  Ot  99; 
State  V.  Showers,  34  Kan.  269,  8  Pac.  474; 
State  V.  Boyle,  10  Kan.  93.  Upon  a  precisely 
similar  statute.  It  was  said  by  the  supreme 
court  of  North  Dakota,  In  the  case  of  Bank 
V.  Lemke,  54  N.  W.  919:  "That  the  repeal 
of  a  statute,  penal  in  Its  nature,  without  a 
saving  clause,  operates  to  absolutely  extin- 
guish all  penalties  under  such  law,'  is,  we 
think,  quite  well  settled.  But  this  rule  of 
law  has  been  abrogated  by  a  general  provi- 
sion of  this  state.  [And  refers  to  section 
4767,  Comp.  Laws,  which  Is  the  same  as 
ours.]  Other  states  have  substantially  the 
same  provision.  For  a  construction  of  the 
Indiana  statute,  see  Telegraph  Co.  v.  Brown, 
108  Ind.  538,  8  N.  E.  171.  For  Missouri  stat- 
nte, see  State  v.  Railroad  Co.,  32  Fed.  722. 
For  Kentucky  statute,  see  Com.  v.  Sherman, 
85  Ky.  686,  4  S.  W.  790.  In  each  of  these 
cases  the  court  enforces  a  penalty  incurred 
under  a  statnte  that  had  been  repealed  prior 
to  the  time  of  the  trial.    The  repealing  stat- 


ute of  this  state  passed  in  1890  is  silent  as 
to  the  penalties  incurred  under  the  former 
law.  Hence,  under  this  plain  provision  of 
section  4767,  Comp.  Laws,  appellant  is  not 
relieved  from  that  penalty."  And  It  is  said 
in  Ex  parte  Larklns  (Okl.)  25  Pac.  745,  as 
follows:  "It  is  also  objected  to  this  act  that 
It  is  an  independent  act,  and  that  a  saving 
clause  can  only  be  made  in  the  repealing 
statute  itself.  That  the  saving  clause  is  usu- 
ally found'  in  the  repealing  act  may  be  ad- 
mitted, but  that  it  must  be  found  there  can- 
not be  conceded.  In  most  of  the  states  of  the 
Union,  a  saving  of  rights  and  prosecutions 
under  a  repealed  statute  is  effected  by  gen- 
eral law,  and  no  provision  is  made  in  the 
repealing  act  at  all,  but  the  repealing  act 
and  general  law  are  construed  together."  We 
shall  therefore  hold  that  the  right  of  the 
plaintiff  to  recover  under  section  9,  art.  6, 
c.  16,  St.  1S93,  as  claimed  in  the  amended 
p«'tition,  is  complete;  that  it  was  not  neces- 
sary that  his  right  of  recovery  therein  pro- 
vided should  be  expressly  reserved  in  the  re- 
pealing act,  but  that  it  was  sufficient,  accord- 
ing to  the  uniform  rule  adopted  in  other 
states,  that  the  plaintiff's  right  to  recover  the 
forfeiture  from  the  defendant  was  provided 
for  in  the  general  law  of  the  territory  (sec- 
tion 2697,  which  remains  unrepealed). 

But  It  has  been  strongly  urged  by  the  de- 
fendant that  no  sufficient  allegation  of  pay- 
ment has  been  made  by  the  amended  peti- 
tion, by  which  It  appears  on  the  face  of  the 
petition  that  a  case  of  usury  has  been  made 
out.  It  is  contended  that  the  warranty  deed, 
originally  executed  as  a  mortgage,  remains 
still  a  mortgage,  and  that  it  Is  necessary 
that  the  mortgagee  should  have  executed  a 
reconveyance  of  the  property,  or  that  fore- 
closure, judgment,  and  sale  were  necessary 
In  order  to  vest  .the  real  estate  in  the  mort- 
gagee. We  cannot  agree  with  this  conten- 
tion. The  amended  petition  alleges  that  the 
agreement  of  defeasance  which  &ccomi>anied 
the  warranty  deed  was  canceled,  and  satis- 
faction acknowledged  on  the  margin  ot  the 
record  thereof.  In  the  office  of  the  register 
of  deeds.  This  was  sufficient  to  vest  the 
title  absolutely  in  the  defendant.  Where  an 
absolute  deed  to  land  Is  given,  accompanied 
simultaneously  with  a  bond  or  agreement  of 
defeasance,  the  latter  may,  upon  agreement 
and  consideration,  be  surrendered  and  can- 
celed, so  as  to  vest  the  estate  unconditionally 
in  the  grantee,  by  force  of  the  first  deed, 
providing  the  transaction  is  conducted  with 
fairness,  both  as  between  the  parties  and  as 
against  the  creditors  of  the  mortgagor.  15 
Am.  &  Eng.  Enc.  Law,  793;  Trull  v.  Skin- 
ner, 17  Pick.  213;  Rice  v.  Rice,  4  Pick.  349; 
Harrison  v.  Tmstees,  12  Mass.  456.  The 
amended  petition  avers  that  upon  the  loan 
of  $6,000  the  plaintiff  paid  to  the  defendant 
in  cash  the  sura  of  $4,576.30,  and  In  the 
opera-house  property  $7,437.50,  which  was 
agreed  between  the  plaintiff  and  defendant 
to  be  cash  payment  upon  said  notes.    The 
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notea  were  thereupon  surrendered  and  de- 
livered up.  These  payments  are  all  alleged 
to  have  been  made  between  the  7th  day  of 
November,  1801,  and  the  6th  day  of  Decem- 
ber, 1894.  We  think  the  allegations  of  the 
petition  are  plain  full,  and  sufficient;  that 
the  plaintlfF  made  out,  under  his  amended 
petition,  a  case  for  recovery;  and  that  the 
demurrer  should  have  l)een  overruled.  The 
Judgment  of  the  court  is  therefore  reversed, 
and  It  Is  ordered  that  the  case  be  reinstated, 
and  cause  be  proceeded  with  below  in  con- 
sonance with  these  principles.  All  the  jus- 
tices concur,  except  SCOTT,  J.,  who  sat  be- 
low. 

(4  Okl.  616) 

OASSIDX  V.  TAYLOR. 
(Supreme  Court  of  Oklahoma.    Sept  4,  1896.) . 

CONTKACT  jrOB    SBKVIOES  —  CONSTRDCTIO!;  —  PaT- 
MENT. 

_  T.  entered  into  a  contract  with  a  fair  asso- 
ciation to  do  certain  grading  upon  its  race 
track  for  a  stipulated  price  per  cubic  yard.  It 
was  agreed  between  T.  and  C.  to  divide  the 
profits  on  this  work.  On  a  settlement  T.  gave 
C.  a  duebill  for  the  balance  of  his  share  of  the 
profit  for  tlie  worli,  when  the  fair  association 
should  settle  with  faim.  Subsequently  a  small 
payment  was  made  by  T.  on  this  order,  and  at 
the  time  C.  brought  his  suit  for  wages  against 
T.  there  was  a  larger  amount  still  due  T.  from 
the  fair  association  than  was  coming  to  C.  on 
the  order.  Held,  that  there  was  no  error  in  the 
judgment  of  the  trial  court  against  C. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  Michael  Cnssidy  against  George 
W.  Taylor.  From  a  judgment  for  defendant, 
plaintiff  brings  error.     Affirmed. 

S.  D.  Decker,  for  plaintiff  In  error.  Baker 
&  De  Bois,  for  defendant  in  error. 


BIERBR,  J.  The  plaintiff  brought  his  ac- 
tion against  the  defendant  to  recover  the  sum 
of  $134.51,  which  he  alleged  was  due  him  for 
work  and  labor  performed  by  plaintiff  for  de- 
fendant in  the  summer  of  1^3  in  grading  the 
race  track  of  the  fair  association  in  Logan 
county.  The  defendant  answered  by  general 
denial,  and  also  by  interposing  a  special  de- 
fense, in  which  he  claimed  that  the  defend- 
ant had  contracted  for  grading  the  race  track 
of  the  fair  association  at  the  rate  of  10  cents 
per  cubic  yard  of  material  removed;  that  the 
plaintiff  knew  of  the  terms  of  the  contract, 
and  entered  into  a  co-partnership  with  the 
defendant,  under  the  terms  of  which  the  de- 
fendant was  to  furnii^  a  large  portion  of  the 
stock,  scrapers,  and  tools  necessary  for  doing 
the  work,  and  the  plaintiff  was  personally  to 
superintend  the  work,  and  act  as  foreman 
thereon,  and  that  the  plaintiff  and  defendant 
were  to  divide  the  net  pioflts  equally;  that 
the  profits  of  the  transaction  were  about  the 
eum  of  $425.  and  on  partial  settlement  with 
the  plaintiff,  In  November,  1893,  it  was  agreed 


that  there  was  $154  coming  to  the  plaintiff 
when  the  defendant  shuuld  receive  pay  from 
the  fair  association;  that  the  plaintiff  had 
accepted  the  defendant's  written  order  for 
this  amoimt  of  money  to  be  paid  when  ttie  as- 
sociation paid  the  defendant  In  full;  and  that 
the  association  had  never  paid  the  defend- 
ant for  the  work  done.  The  plaintiff  filed  his 
reply  in  general  denial,  and  also  by  separate 
paragraph  admitting  that  the  defendant  had 
received  the  contract  mentioned  with  the  fair 
a'ssoclation,  and  that  the  defendant  was  to 
give  his  personal  attention  to  doing  tlie  work; 
denying  that  there  was  a  partnership;  al- 
leging that  the  sum  of  $212.50,  which  was 
one-half  of  the  profits  for  this  grading,  was 
to  be  paid  the  plaintiff  by  defendant  at  the 
time  of  the  completion  of  the  work;  and  al- 
leging that,  In  November,  1893,  there  was  a 
full  and  complete  settlement  between  plain- 
tiff and  defendant,  and  that  it  was  ascertain- 
ed that  there  was  a  balance  due  the  plaintiff 
of  the  sum  of  $159.50.  Upon  these  issues  trial 
was  had  before  the"  court,  jury  being  waived, 
and  judgment  rendered  for  the  defendant, 
which  the  plaintiff  now  aakB  to  have  reversed. 
The  evidence  offered  on  the  trial  is  all  con- 
tained in  the  record,  and  consists  entirely  of 
the  testimony  of  the  plointifl  and  of  the  de- 
fendant, and  the  following  writing  which  it 
Is  admitted  on  l>oth  sides  was  delivered  to  the 
plaintiff  by  defendbut  in  November,  1S93, 
some  time  after  the  work  was  completed: 
"Due  Mr.  Cassldy  $159.51  for  work  on  race 
track  wiien  fair  association  settles  with  me. 
G.  W.  Taylor."  There  Is,  in  fact,  very  little 
dispute  in  the  evidence  in  the  case.  The 
terms  of  the  contract  between  Taylor  and  the 
fair  association,  under  which  the  work  was 
done,  are  not  disputed.  The  amount  of  the 
work  is  not  disputed,  and  there  Is  only  a  dif- 
ference between  $167.50  and  $150.51,  less  a 
payment  by  Taylor  on  Oassidy's  order  of  $25 
since  this  settlement,  In  the  amount  that 
would,  on  complete  settlement,  be  due  to 
Cassidy.  The  dispute  is  as  to  whether  Cas- 
sldy was  to  receive  his  payment  from  Taylor 
on  completion  of  the  work,  irrespective  of 
any  settlement  between.  Taylor  and  the  as- 
sociation, or  whether  Cassldy  was  to  receive 
his  money  when  Taylor  had  received  settle- 
ment or  payment  in  full  from  the  fair  asso- 
ciation. Oassidy's  testimony  clearl.v  sup- 
ports his  theory  of  the  case.  Taylor's  testi- 
mony clearly  supports  his  theory  of  the  case. 
And  the  only  written  evidence,  which  con- 
sists In  the  duebill  signed  by  Taylor,  in  No- 
vember, and  which  Cassidy  admits  he  receiv- 
ed, clearly  supports  Taylor's  theory  of  the 
case,  and  of  course  the  flndhig  of  the  court  in 
Taylor's  favor  settles  that  question. 

But  it  is  claimed  by  counsel  for  plaintiff  in 
error  that  the  legal  effect  of  this  duebill  was 
to  require  payment  within  a  reosonable  time, 
and  he  cites  tlie  .cases  of  Jones  v.  Eisler,  3 
Kan.  134,  and  Lewis  v.  Tipton,  10  Ohio  St.  88, 
in  support  of  tUs  contention.  Neither  of 
these    cases    supports    this    contention.     The 
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Jones-Elsler  Case  waa  a  suit  upon  a  promlS' 
aory  note,  which  was  given  upon  a  aeiclement 
for  work  and  labor  of  one  Andres,  who  in- 
dorseO  the  note  to  plaintiff,  and  contained  a 
promise  by  the  maker  to  pay  "when  he  receives 
It  from  the  goyernment  for  losses  sustained 
In  At^ist,  1856,  or  as  soon  as  otherwise  con- 
venient." The  receipt  by  the  maker  of  the 
note  from  the  government  of  compensation  for 
his  losses  appears  to  have  had  no  connection 
with  the  compensation  due  the  payee  of  the 
note  for  his  labor.  Thty  were  entirely  sepa- 
rate transactions,  and  the  court  said:  "After 
having  performed  work  to  the  full  amoimt  of 
tlie  note,  it  could  not  have  been  intended  that 
Andres  should  never  get  his  money  unless 
Jones  got  his  from  the  government,  or  should 
find  it  otherwise  eoovenlent  to  pay.  The  In- 
tentloo  of  the  parties  doubtless  was  that  it 
should  in  any  event  be  payable  in  a  reasona- 
ble time;  and  such  is  the  legal  effect  of  the 
instrument."  The  waiting  for  payment  by 
the  laborer  was  a  mere  convenience  extended 
to  his  employer.  In  the  case  at  bar,  how- 
ever, the  parties  were  jointly  and  equally  in- 
terested in  the  con-pensatlon  which  was  due 
for  the  work  they  did  jointly  for  the  fair  as- 
sociation; and,  under  the  state  of  the  case 
whicb  is  presented  here,  this  money  would  be 
due  Cassidy  only  when  received  by  Taylor 
from  the  fair  association.  It  was  not  a  mere 
convenience  extended  to  Taylor  for  a  reason- 
able time,  but  was  a  substantial  part  of  the 
ajsrreement  to  pay  upon  a  fixed  condition, 
which  was  when  Taylor  received  this  money, 
and  in  which  both  parties,  as  between  them- 
selves, had  a  Joint  Interest.  Whether  the  trans- 
action between  Taylor  and  Cassidy  Is  called  a 
partnership  or  not  makes  little  diffei'CDce.  It 
was  a  contract  in  which  they  were  hotli  inter- 
ested in  doing  a  piece  of  work,  and  there  is 
nothhig  to  show  to  us  that  Taylor  was  Ixnmd 
to  pay  Cassidy  his  (Cassidy's)  share  of  the 
money  before  he  (Taylor)  got  it.  And  the  set- 
tlement made  by  the  parties  is  an  agreement 
that  Taylor  should  pay  Cassidy  when  Taylor 
received  settlement  from  the  party  for  which 
the  work  was  done.  The  case  of  I^ewis  v.  Tip- 
ton is  not  at  all  in  point.  There  the  condition 
was  that  payment  should  be  made  by  the  maker 
of  the  note  "when  I  can  make  it  convenient, 
with  ten  per  cent,  interest  till  paid,"  and  the 
court  properly  held  that  this  was  an  agreement 
to  pay  "within  a  reasonable  time  after  its 
date." 

The  case  presents  itself  here  as  a  plaUi  action 
at  law.  No  recourse  was  had  to  any  equitable 
powers  of  the  court,  and  no  equitable  remedies 
sought.  It  was  simply  a  question  whether  Tay- 
lor owed  Cassidy  $134.51  under  the  facts  of  the 
transaction,  and  the  trial  court  held,  as  we 
must  take  the  record,  that  Taylor  did  not  owe 
Cassidy  this  money  so  long  as  the  association 
for  which  they  did  the  work  still  remained  in- 
debted to  Taytor  in  the  sum  of  $157.  We  see 
DO  error  of  law  hi  this  conclusion.  The  judg- 
ment is  afflrmed.  All  the  justices  concurring, 
except  DALE,  C.  J.,  not  sitting. 
v.46r.no.7 — 3(5 


(1  Oki.  »3) 
HORNER  V.  CHRISTX. 
(Supreme  Court  of  Oklahoma.    Sept.  4,  1890.> 
Appbil — Casb-Miue  —  Extension  of  Time   by 
Stipulation. 
The  parties  to  a  record  cannot,  by  stipula- 
tion, extend  the  time  for  making  and  semug  a 
case-made;    and  where   a  case-mude  is  served 
after  the  time  allowed  by  law  had  expired,  but 
within  the  time  stipulated  for  by  the  parties, 
but  which  stipulation  is  not  approved  by  any 
order  of  the  court  or  judge,  the  case-made  is 
void,,  and  if  no  questions  are  saved,  excepting 
by  such  case-maae,  the  judgment  will  be  af- 
firmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kingfisher  coun- 
ty;  before  Justice  John  H.  Burford. 

Action  by  S.  H.  Horner  against  T.  P.  Chris- 
ty. Judgment  for  defendant.  Plaintiff  brings 
error.    Afitrmed'. 

Hobbs  &  Kane,  for  plaintiff  in  error.  Hoff- 
singer  &  Nagle,  for  defendant  in  error. 

BIERER,  J.  None'  of  the  errors  assigned 
for  a  reversal  of  the  judgment  of  the  court  be- 
low are  properly  saved  in  the  record.  To  the 
petition  in  error  there  is  attached  wliat  the 
plaintiff  calls  his  "case-made."  It  shows  that 
the  case  wa*s  tried  In  the  district  court  on 
October  27,  .1893,  and  the  case  taken  under  ad- 
visement; that  on  that  day  the  plaintiff  and 
defendant,  through  their  attorneys,  agreed  that, 
after  the  com-t  should  have  rendered  a  decision 
in  the  case,  either  party  should  have  (JO  days 
to  prepare  a  case-made,  and  to  take  necessary 
steps  to  appeal  the  same;  that  the  court  de- 
cidwl  the  case  and  rendered  judgment  for  the 
defendant  below  (defendant  in  error 'here)  oa 
the  3d  day  of  November,  1893;  tliat  the  ca "re- 
made was  served  on  the  16th  day  of  Decem- 
ber, 1893.  There  is  nothing  in  this  record  to 
show  that  the  stipulation  extending  the  time  to 
make  a  case  was  ever  approved  by  the  dis- 
trict court,  or  the  judge  thereof,  and  no  order 
was  made  by  the  district  court  extending  the 
time  to  maiie  a  case.  The  statute  provides 
that  a  case-made  must  be  served  within  throe 
days  after  the  judgment  is  entered,  unless  fur- 
ther time  be  given  by  the  court  or  judge.  Sec- 
tions 4-144,  4445.  A  caso-made  served  after  the 
time  for  making  the  same  has  elapsed  is  void. 
Abel  V.  Blair,  3  Okl.  309.  41  Pac.  342.  The 
parties  In  a  case  cannot,  by  stipuhitiou  which 
is  not  approved  by  the  court  or  judge,  extend 
the  time  for  making  a  case.  Insurance  Co.  v. 
Koons,-  20  Kan.  215;  Railway  Co.  v.  Corser 
(Kan.)  3  P-ic.  569.  There  being  no  question 
presented  by  a  proper  record,  the  judgment  is 
atflrmed. 


(4  Okl.  ?0l> 

BOARD    OF    COM'RS    OF    WASHITA 

COUNTY  V.  HAINES. 

(Supreme  Court  of  Oklahoma.     Sept  4,  1896.) 

Appeals  prom  Codntt  Boakd— Herd  Law— 

Electioji— Resubmission-. 
1.  An   appeal  lies  from  all  decisions  of  the 
board  of  county  commissioners  under  our  stat- 
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wte,  and  as  under  the  provisions  of  article  2,  c. 
2,  St.  Okl.,  it  is  made  the  duty  of  the  board  of 
county  commissionerH  to  call  an  election  to  de- 
termine whether  or  not  a  reKulation  permitting 
stock  to  run  at  'large  shall  be  adopted,  and 
where  such  board  erroneously  decides  that  such 
an  election  is  a  resubmission  of  the  question  to 
the  voters,  hcU,  that  an  appeal  will  lie  to  the 
district  court  frcm  such  decision. 

2.  Section  4,  art.  2,  c.  2,  construed.  A.  second 
election  under  section  4,  art.  2,  c.  2,  is  not  a  re- 
submission as  contemplated  in  such  section,  un- 
less a  majority  of  the  resident  electors  of  the 
district  shall  have,  at  a  prior  election,  voted 
in  favor  of  putting  into  effect  a  regulation  per- 
mitting stock  to  run  at  large. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Washita  coun- 
ty; before  Justice  John  H.  Burford. 

On  appeal  by  Wilson  Haines  from  a  deci- 
sion of  the  board  of  county  commissioners 
of  Washita  county,  the  district  court  reversed 
the  decision,  and  the  board  appeals.  Af- 
firmed. 

R.  B.  Forrest,  for  appelUint.  John  F.  Stone, 
for  appellee. 

DALE,  C.  J.  February  17,  1896,  Wilson 
Haines  filed  In  the  district  court  of  Washita 
county  an  appeal  from  the  decision  of  the 
board  of  county  commissioners  of  such  coun- 
ty, and  a.sked  a  reversal  of  their  decision, 
wherein  said  board  held  that  stock  should  not 
be  restrained  in  slock  district  No.  8  In  said 
county.  It  appears  from  the  record  that,  up- 
on a  proper  petition  of  voters  In  stock  district 
No.  8  in  Washita  county,  the  board  of  coun- 
ty commissioners  of  such  county  called  an 
election  for  December  21,  1895,  to  determine 
whether  or  not  stock  should  be  restrained 
from  rtmnlng  at  large.  At  the  date  of  such 
election  there  were  140  qualified  electors  in 
said  district.  Of  this  number,  64  voted 
against  restraining  stock  from  running  at 
large,  56  voted  in  favor  thereof,  4  ballots 
were  mutilated  and  not  counted,  and  16  did 
not  vote  upon  the  proposition.  Upon  this 
vote  the  board  of  county  commissioners  de- 
clared the  proposition  carried.  To  under- 
stand fully  the  question  here  for  decision,  It 
Is  necessary  to  state  that  the  election  of  De- 
cember 21,  1805,  was  a  second  election  held 
for  the  purpose  of  submitting  the  same  ques- 
tion, the  first  being  called  for  December  28, 
1894,  at  which  time  the  vote  of  the  district 
was  In  favor  of  restraining  stock  from  run- 
ning at  large.  And  from  this  It  appears  that 
prior  to  the  second  election  the  law  gener- 
ally In  force  In  the  territory,'  which  prevents 
stock  from  running  at  large,  had  always 
been  In  operation  In  stock  district  No.  8. 
The  appeal  Is  brought  here  upon  three  as- 
signments of  error,  which  present  the  fol- 
lowing questions:  First,  will  an  appeal  lie 
from  the  action  of  the  board  of  county  com- 
missioners In  receiving  and  recording  the  re- 
sult of  the  election?  Second,  was  the  second 
election  held  a  resubmission  of  the  question, 
within  the  meaning  of  section  4,  art.  2,  Laws 
1893?  And,  third,  can  the  district  court  de- 
termine upon  appeal  the  result  of  an  election? 


Under  section  1,  art.  2,  c.  2,  entitled  "Herd 
Law  Provisions,"  "Every  owner  of  swine, 
sheep,  goats,  stallions,  and  jacks  shall  re- 
strain them  from  running  at  large  at  all 
seasons  of  the  year;  all  other  stock  shall  be 
restrained  unless  permitted  to  run  at  large 
as  hereinafter  provided  In  this  act."  Section 
2,  supra,  provides  that  the  county  commis- 
sioners shall,  on  petition,  divide  their  county 
Into  districts  for  the  purpose  of  determining 
whether  or  not  stock  other  than  swine,  sheep, 
goats,  stallicns,  and  jacks  shall  be  permitted 
to  run  at  large.  Section  3  of  the  same  act 
provides  for  the  calling  of  an  election  apon 
petition  from  any  district  In  a  county,  and 
the  submission  to  the  legal  voters  of  the  ques- 
tion. Section  4  reads  as  follows:  "If  at  such 
election  a  majority  of  the  electors  resident 
of  the  district  so  formed  shall  vote  In  favor 
of  either  one  of  such  regulations,  then  tbe 
same  shall  take  effect  and  be  In  fofce  within 
the  district  at  the  end  of  thirty  days  after 
the  election  so  held,  and  continue  In  force  un- 
til an  election  Is  held  for  a  resubmission  of 
the  same  question,  and  if  a  majority  of  tlie 
electors  of  the  same  district  voting  therein 
shall  vote  against  the  regulation  at  the  re- 
submission, then  the  regulation  shall  cease 
to  be  efiteotlve  at  the  end  of  ninety  days  there- 
after." Washita  county  was,  under  the  pro- 
visions of  this  law,  divided  Into  several  stock 
districts,  and  the  question  of  restraining 
stock  duly  submitted  to  the  electors  of  dis- 
trict No.  8  the  first  time  on  December  2S, 
1894,  and  by  a  majority  of  the  votes  cast 
at  the  election  no  change  was  made.  Again, 
on  December  21, 1805,  upon  petition,  the  same 
question  was  submitted;  and  at  such  election 
the  board  of  county  commissioners  determin- 
ed that  the  proposition  to  permit  the  running 
at  large  of  stock  was  carried,  and  so  found. 

The  first  question  for  our  consideration  Is 
whether  or  not,  under  the  law,  an  appeal 
will  lie  from  the  decision  of  the  board  of 
county  commissioners.  Our  statute  provides 
that  "from  all  decisions  of  the  board  of  com- 
missioners upon  matters  properly  before  them 
there  shall  be  allowed  an  appeal  to  the  dis- 
trict court  by  any  person  aggrieved."  Laws 
1893,  c.  22,  art.  9,  $  37.  It  is  contended, 
however,  that  this  Is  not  applicable  to  ques- 
tions of  dispute  which  arise  In  canvassing 
and  declaring  the  result  of  an  election.  This 
contention  Is  perhaps  well  taketi,  In  so  far 
as  it  relates  to  matters  purely  ministerial, 
but  not  as  to  disputed  questions  of  fact 
which  may  arise,  and  which  call  for  a  deci- 
sion upon  the  part  of  the  board.  Whether  or 
not  the  decision  of  the  board  which  declared 
the  law  requiring  persons  to  restrain  stock  in 
district  No.  8  abrogated  was  correct,  depend- 
ed upon  a  number  of  facts;  and  it  was  nec- 
essary for  the  board  to  pass  upon  such 
facts  before  they  were  anthorlssed,  under  th«> 
law,  to  determine  that  stock  should  not  be 
restrained.  First,  they  must  determine  the 
number  of  resident  electors  in  a  district. 
This  Is  a  fact  which  must  be  found  before 
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an  election  can  be  called,  as  the  Jurisdiction 
to  call  the  election  is  based  upon  a  petition 
of  one-fourth  of  the  legal  voters  of  the  dis- 
trict. Second,  the  board  must  determine  at 
the  first  election  that  a  majority  of  the  elect- 
ors residing  in  the  district  have  voted  In  fa- 
vor of  allowing  stock  to  run  at  large,  as  this 
finding  is  necessary,  under  the  statute,  before 
they  may  declare  the  law  abrogated  as  to 
such  district.  And,  third,  if  an  election  has 
been  previously  held  in  the  district,  as  was 
the  case  under  consideration,  the  board  must 
determine  whether  or  not  the  second  election 
was  a  resubmission  of  the  question  as  con- 
templated in  the  statutes.  In  all  these  mat- 
ters the  board  of  county  commissioners  act 
judicially,  and  from  their  decision  an  appeal 
to  the  district  court  will  lie.  This  appeal 
does  not  -bring  to  the  district  court  for  re- 
view any  matter  wherein  the  board  acted 
simply  In  a  ministerial  capacity,  as  a  con- 
vassing  board,  but  only  those  questions  upon 
which  they  acted  judicially  In  their  findings 
upon  which  they  predicated  the  result  To 
this  extent  an  appeal  will  lie  under  section 
37,  art.  9,  supra. 

Whether  or  not  the  election  called  for  De^ 
cember  21,  1895,  was  a  resubmission  of  the 
question  under  section  4,  art.  2,  supra,  de- 
pends entirely  upon  the  construction  given 
to  the  language  of  such  section.  This  sec- 
tion clearly  provides  that  a  majority  of  all 
resident  electors  must  vote  in  favor  of  free 
range  at  the  first  election,  in  order  to  change 
existing  conditions.  But  It  is  contended  that 
if  one  election  be  held,  and  free  range  be  de- 
feated, a  second  election  is  such  a  resubmis- 
sion as  will  enable  a  majority  of  the  votes 
cast  to  put  free  range  into  operation.  We 
do  not  assent  to  this  view.  The  section  of 
the  statute,  construed  as  a  whole,  evinces  the 
mind  of  the  legislature  with  certainty.  That 
part  which  provides  when  the  regulation 
may  be  put  into  effect  is  followed  by,  and 
is  a  part  of,  the  law  which  also  provides 
how  the  regulation  may  be  discontinued. 
The  language  used,  "and  shall  continue  In 
force  until  an  election  is  called  for  a  resub- 
mission," refers  to  a  condition  precedent 
(that  is,  to  the  regulation  providing  for  free 
range  theretofore  in  force),  and  it  is  to  de- 
termine whether  or  not  such  regulation  shall 
be  continued  in  force  that  the  election  upon 
the  question  of  resubmission  is  called;  and 
if  the  regulation  is  once  put  into  effect  (that 
is,  if  the  law  requiring  owners  to  restrain 
stock  has  been  abrogated)  a  majority  of  all  • 
those  voting  may  restore  the  law.  -This  view 
Is  in  harmony  with  the  spirit  of  the  law, 
and  is,  we  think,  In  accord  with  Its  letter. 
There  must  be  a  majority  of  all  the  resident 
voters  In  a  district  in  favor  of  abrogating 
the  law,  before  stock  is  permitted  to  run  at 
large.  If  this  be  true,  an  election  which 
does  not  favor  this  has  no  effect  upon  a  sub- 
cequent  election.  To  hold  that  the  first  elec- 
tion has  the  effect  contended  for  by  counsel 
for   appellant   would   defeat   the   provision 


which  requires  a  majority  of  the  resident 
electors  to  open  up  the  district  for  free 
range,  and  would  permit  the  law  to  be  set 
aside  without  ever  having  had  such  a  major- 
ity In  favor  thereof.  We  hold,  therefore, 
that  the  second  election,  held  on  December 
21,  1S95,  was  not  a  resubmission  of  the  ques- 
tion, within  the  meaning  of  the  statute. 

The  third  question  presented  is  answered 
by  a  discussion  of  the  first  assignment  of  er- 
ror. CJounsel  for  appellant  fails  to  distin- 
guish between  what  he  terms  "the  result  of 
an  election,"  and  the  questions  vlrhich  are 
Involved  in  reaching  such  result.  The  re- 
sult of  the  election,  which  Is  the  number  of 
votes  cast  for  or  against  the  question  voted 
upon,  cannot  be  disturbed  or  in  any  way  in- 
volved in  the  appeal.  The  finding  of  the 
board  of  county  commissioners  to  the  effect 
that  the  district  had,  under  the  law,  adopted 
a  regulation  which  permitted  stoclc  to  run  at 
large,  was  a  decision  based  upon  facts  not 
involved  in  canvassing  the  votes,  and  from 
such  decision  an  appeal  lies  to  the  district 
court,  under  our  statutes.  ■  Judgment  af- 
firmed.   All  concurring. 
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(Supreme  Court  of  Oklahoma.    Sept.  4,  1896.) 

PlBAUINO — AMESDMEST— DsMnRRER  —  COSTRAOTS 
— CONSI  DERATION. 

1.  Where  a  court  has  granted  leave  to  file  an 
amended  pleading,  the  question  whether  the 
amendment  made  could  properly  be  made  under 
the  statute  of  amendments  is  a  question  that 
cannot  be  reached  by  demurrer.  The  demurrer 
does  not  go  to  the  right  to  make  the  amend- 
ment, but  to  its  sufficiency  when  made. 

2.  The  relinquishment  of  the  preferment  right 
to  entry  on  the  public  lands,  and  an  agreement  to 
sell  personal  property,  such  as  a  house,  fences, 
and  other  improvements  thereon,  are  a  good  and 
valuable  consideration  for  an  assignment  of 
moneys.  Where  B.  was  contestant  for  entry 
ou  lands,  and  had  obtained  a  decision  in  the 
local  land  otfice,  canceling  the  entry  of  the  con- 
testee,  and  recommending  to  the  general  laud 
oftice  that  B.  he  allowed  tlie  preferment  right  un- 
der the  law,  and  B.  agreed  with  W.  that,  when 
such  decision  should  be  afiirmed  by  the  gen- 
eral land  office,  he  would  surrender  such  prefer- 
ment right,  and  not  assert  the  same,  but  would 
assist  W.  to  make  entry  on  said  lands,  and  tli.it 
W.  should  own  and  be  possessed  of  the  personal 
property  and  improvements  on  said  land  theu 
owned  by  B..  Iietd,  that  such  agreement  was  a 
good  and  valid  consideration  for  an  assignment 
of  moneys  from  W.  to  B. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Pottawatomie  coun- 
ty; before  Tustlce  Henry  W.  Scott. 

Action  by  James  Maddox  against  the  Te- 
cumseh  State  Bank,  in  probate  court.  There 
was  a  judgment  for  defendant,  and  plaintiff 
appealed  to  the  district  court,  where  he  ob- 
tained a  judgment,  and  defendant  brings 
error.     Reversed. 

This  action  was  originally  commenced  in 
the  probate  court  of  Pottawatomie  county, 
by  James  Maddox,  the  defendant  in  error,, 
to   recover   a  Judgment  of  $1,000,   the  pro- 
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ceeds  of  certain  drafts  deposited  with  the 
Tecuinseh  State  Bank,  plaintiff  In  error,  by 
:ine  Michael  Wogoman.  and  alleged  to  have 
t)een  assigned  by  him  to  Maddox,  after  the 
deposit  was  made.  Judgment  was  rendered 
upon  the  verdict  of  the  Jury  in  said  probate 
court  in  favor  of  said  bank,  and  Maddox  ap- 
pealed to  the  district  court,  where  a  demur- 
rer to  defendant's  answer  was  sustained, 
and  plaintiff  in  error,  by  leave  of  said  court, 
filed  an  amended  and  supplemental  answer, 
which  was  demurred  to  by  defendant  in  er- 
ror; and  said  district  court  sustained  said 
.  demurrer,  and  rendered  judgment  on  the 
pleadings  in  favor  of  the  defendant  in  er- 
ror, and  against  the  plaintiff  in  error,  for 
$1,070  and  costs.  Plaintiff  in  error  excepted. 
A  motion  for  a  new  trial  was  overruled  and 
excepted  to,  and  cause  duly  brought  to  this 
court  for  review.  The  petition  of  the  de- 
fendant In  error  in  said  cause  states:  That 
on  the  29th  day  of  March,  1894,  one  Michael 
Wogoman  deposited  in  the  bank  of  the  de- 
fendant three  certain  drafts  for  collection. 
That  the  amount  of  said  drafts  then  collect- 
ed was  to  be  placed  to  the  credit  of  said 
Wogoman  on  the  books  of  said  bank,  sub- 
ject to  his  direction.  Said  drafts  amounted 
to  the  sum  of  $1,000.  That,  at  the  time  of 
<lepositiug  the  said  drafts,  said  Wogolnan 
took  and  received  from  said  defendant  bank 
A  certiflcate  of  deposit  in  due  and  proper 
form,  signed  by  the  president  of  said  bank, 
AS  the  evidence  of  this  deposit.  That  after- 
wards, In  due  course  of  business,  the  de- 
fendant bank  collected  said  drafts,  and  re- 
ceived Into  its  possession  the  full  amount 
and  proceeds  of  said  drafts,  amounting  to 
the  sum  of  |1,000.  That  no  part  of  the  same 
was  ever  drawn  out  of  said  bank  by  the 
said  Wogoman,  or  by  any  person  for  him, 
or  by  his  authority.  That  afterwards,  on  the 
•2oth  day  of  Septemlwr,  1894,  said  Wogoman, 
for  a  valuable  consideration  to  him  paid,  sold 
and  transferred  to  the  plaintiff,  Maddox,  the 
said  certiflcate  of  deposit,  and  thereby  trans- 
ferred to  said  Maddox  the  said  sum  of  $1,000 
-so  on  deposit  in  said  defendant's  bank.  That, 
by  reason  of  said  sale  and  transfer,  said  Mad- 
dox became  the  owner  of  said  certiflcate  of 
deposit,  and  of  the  $1,000  so  collected  and 
held  by  said  bank,  and  was  and  is  entitled  to 
have  said  sum  paid  to  him  by  said  bank. 
That  on  the  27th  day  of  September,  1894, 
Maddox,  within  proper  banking  hours,  pre- 
sented said  certificate  of  deposit  to  said  bank, 
on  the  back  of  which  was  Indorsed  as  fol- 
lows: "For  value  received,  I  hereby  sell  and 
assign  unto  James  Maddox  the  within  certifi- 
cate of  deposit,  and  all  my  claim  to  the  sum 
of  $1,000.00  by  me  deposited  In  the  State 
Bank  of  Tecuraseh  on  the  29th  day  of  March, 
1S94,  and  no  part  of  said  sum  has  been  with- 
drawn by  me  or  on  my  order,  and  all  of  which 
is  due  from  said  bank  and  unpaid,  without 
recourse  on  me.  [Signed]  Michael  Wogo- 
man." And  said  Maddox,  at  the  time  of  pre- 
«intlng  the  said  certificate  to  said  bank  as 


aforesaid,  demanded  of  said  bank  payment 
thereof.  That  said  bank  refused  to  recog- 
nize said  certificate  of  deposit,  and  refused  to 
pay  or  In  any  manner  accept  the  check  of 
said  Maddox  drawn  on  said  bank  for  said 
sum,  or  to  accept  said  certificate  of  deposit, 
and  refused  to  honor  elth'  ■  of  the  same,  or  to 
pay  any  portion  of  said  sum  of  money  to  said 
Maddox.  On  the  4th  day  of  October,  under 
leave  of  the  district  court,  and  within  the 
time  fixed  by  the  court,  said  bank  filed  In  said 
district  court  an  amended  and  supplemental 
answer  to  said  petition,  in  which  said  bank 
denied  each  and  all  the  allegations  in  said  pe- 
tition, except  such  as  were  in  and  by  said 
amended  answer  specifically  admitted.  Said 
answer  admitted  that  on  the  29th  day  of 
March,  1S94,  Michael  Wogoman  deposited 
with  defendant  three  certain  drafts  for  collec- 
tion; that  the  same  were  duly  collected  by  the 
defendant;  that  the  amount  of  proceeds  there- 
of was  $1,000.  The  answer  then  alleges:  That 
the  bank  received  said  draft  and  the  proceeds 
thereof,  and  agreed  to  hold  the  same,  and 
pay  the  some  out,  pursuant  to  and  in  accord- 
ance with  a  contract  and  agreement  made  be- 
tween said  Wogoman  and  one  Charles  J.  Ben- 
son, a  memorandum  of  which  contract  and 
agreement,  made  at  the  time,  was  in  words 
and  figures  as  follows,  to  wit:  "March  29, 
1894.  Received  from  Michael  Wogoman  one 
thousand  dollars,  subject  to  the  following 
conditions:  That  when  Michael  Wogoman 
shall  receive  either  homestead  or  filing  pa- 
pers on  the  southwest  quarter  section  thirty- 
three,  township  ten  N.,  R.  5  east,  thein  said 
sum  of  money  shall  be  paid  to  C.  J.  Benson, 
of  Tecumseh,  O.  T.,  said  Benson  having  con- 
tested said  land,  and  contest  having  been  de- 
cided In  his  favor;  and,  when  cancellation  of 
said  land  shall  be  made  on  the  booi»  of  the 
land  oflice  at  Oklahoma  City,  said  Michael 
Wogoman  shall  make  his  application  for  said 
land.  [Signed]  W.  S.  Search,  President." 
That  said  money,  the  proceeds  of  said  drafts, 
should,  by  the  mutual  agreement  of  said 
Wogoman,  said  Benson,  and  said  bank,  be 
held  by  said  bank  until  said  Wogoman  should 
be  permitted  to  make  homestead  entry  of 
or  file  upon  the  said  described  land.  That, 
<irhen  said  Wogoman  should  make  such  entry 
and  file  upon  the  said  land,  then  said  sum  of 
$1,000,  held  as  aforesaid,  should  be  paid  the 
said  Benson.  That,  in  pursuance  of  said 
agreement,  said  Wogoman  did  immediately 
make  settlement  on  said  tract  of  land  \iu6er 
the  homestead  law,  and,  at  the  time  of  filing 
said  answer,  had  availed  himself  of  the  said 
agreement,  had  made  homestead  entry  there- 
of, and  filed  thereon,  under  said  agreement. 
That  .said  Benson  had  prior  to  said  March  29, 
1894,  contested  the  homestead  entry  of  one 
Aquiila  O.  OwMis  on  said  land,  alleging  that 
said  homestead  entry  was  fraudulent  and 
void,  because  said  Owens  was  disqualified  to 
make  such  entry,  by  reason  of  having  violat- 
ed the  law  under  which  said  land  had  been 
opened   to   settleoaent    That   said  Benson, 
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prior  to  said  date,  had  presented  his  evidence 
in  said  contest  case  in  the  United  States  land 
office  at  Oklahoma  City;  had  pa  d  the  fees, 
costs,  and  charges  thereof;  had  •>roved  said 
allegations;  and  had  purchasc'l,  and  was 
then  the  owner  of,  valuable  improvements 
then  on  the  said  land,  consisting  of  a  house, 
fences,  plowed  grround,  and  other  Improve- 
ments, all  of  which  were  then  the  personal 
property  of  the  said  Benson.  That  prior  to 
said  date,  and  on  February  3,  1894,  the  regis- 
ter and  receiver  of  said  land  office  rendered 
a  decision  In  said  contest  case  in  favor  of 
said  Benson,  and  had  recommended  to  the 
commissioner  of  the  general  land  office  that 
the  homestead  entry  of  said  Owens  be  cancel- 
ed, and  that  the  preference  right  to  make 
Itomestead  entry  of  said  lands  be  awarded  to 
snld  Charles  J.  Benson.  That  it  was  on  said 
20th  day  of  March,  1894,  contracted  and 
ajjrt^ed  between  said  Wogoman  and  Benson 
tliat  the  said  $1,000  deposited  as  aforesaid 
sliould  be  paid  by  said  bank  to  said  Benson. 
for  and  in  consideration '  of  the  aforesaid 
agreement  and  the  aforesaid  Improvements 
on  said  land,  the  personal  property  of  said 
Benson,  and  in  consideration  of  said  Ben- 
son's waiving  his  preference  right  to  make 
liomestead  entry  of  said  tract  of  land,  and 
liis  refraining  from  exercising  the  same,  and 
from  making  homestead  entry  thereof  at  such 
time  and  under  such  circumstances  as  the 
said  Wogoman  might  make  homestead- entry 
thereof,  and  of  permitting  the  settlement 
rights  acquired  by  said  Wogoman  by  virtue 
of  the  purchase  of  the  aforesaid  Improve- 
ments on  said  land  to  attach  thereto  under 
the  homestead  laws.  That  notice  of  the  de- 
cision of  the  commissioner  of  the  general  land 
office  of  the  cancellation  of  the  homestead  en- 
iiy  of  said  Owens,  and  that  the  preference 
right  to  make  homestead  entry  of  said  tract 
of  land  had  been  awarded  to  said  Benson, 
was  served  on  said  Benson  on  about  March 
25,  1895.  The  said  Benson  immediately  no- 
tilled  the  said  Wogoman  of  that  fact.  That 
on  the  28th  day  of  March,  1895,  Benson  went, 
with  Wogoman,  to  the  United  States  land  of- 
fice at  Oklahoma  City,  and  filed  with  the 
said  office  a  waiver,  withdrawal,  and  dismiss- 
al of  Ids  preference  right  to  make  homestead 
entry  on  said  land,  acquired  as  aforesaid; 
and  immediately,  and  before  any  intervening 
rights  of  any  other  person  attached  to  said 
land,  Wogoman  made  homestead  entry  there- 
of, and  filed  thereon,  and  received  filing  pa- 
pers on  said  land.  That  the  aforesaid  waiv- 
er of  said  preference  right,  and  the  aforesaid 
improvements  sold  to  Wogoman  by  said  Ben- 
son, were  and  are  reasonably  worth  $1,000, 
and  were  of  the  value  of  f  1,000.  That  the 
defendant  bank,  on  or  about  the  5th  day  of 
April.  1895,  paid  the  aforesaid  $1,000  to  said 
Benson,  in  accordance  with  the  terms  and 
conditions  of  said  contract  and  agreement; 
and  that  all  the  parties  to  the  aforesaid  con- 
tract and  agreement  have  complied  with  the 
conditions  and  terms  thereof.    Tliat  on  the 


4th  day  of  October,  1805,  Maddos  filed  in  said 
district  court  a  demurrer  and  reply  to  said 
amended  and  supplemental  answer.  That 
the  reply  filed  therein  specifically  denied  that 
said  Benson  bad  any  Improvements  on  said 
land,  or  that  improvements  were  embraced  In 
or  were  a  part  of  said  c<Hisideration  in  saldf 
contract,  or  were  mentioned  in  connection 
with  said  agreement.  That  on  the  5th  day 
of  Octoljer,  1805,  the  district  court  sustained 
said  demurrer.  The  plaintiff  in  error,  at  the 
time,  duly  excepted.  Afterwards,  on  said  day. 
(■aid  plaintiff  in  error  electing  to  stand  on  said 
pleading,  and  refusing  further  to  answer 
therein,  the  said  court,  upon  the  pleadings  in 
said  cause,  rendered  Judgment  in  favor  of  the 
defendant  in  error,  and  against  the  plaintiff 
in  error,  for  the  sum  of  $1,070  and  costs  of 
the  action.  That  on  the  same  day  the  plain- 
tiff in  error  filed  its  motion  in  said  court  In 
said  cause  for  a  new  trial,  which  said  mo- 
tion was  on  said  day  by  the  court  overruled. 
And  the  cause  Is  duly  brought  to  this  court 
by  petition  in  error  for  review.  The  errors 
assigned  are:  First.  Said  court  erred  in  sus- 
taining the  demurrer  of  the  defendant  in  er- 
ror to  the  answer  of  the  plaintiff  In  error. 
Second.  Said  court  erred  In  sustaining  the 
demurrer  of  the  defendant  In  error  to  the 
amended  and  supplemental  answer  of  plain- 
tiff in  error.  Third.  Said  court  erred  in  ren- 
dering judgment  on  the  pleadings  In  favor  of 
the  defendant  in  en-or  against  plaintiff  In  er- 
ror. Fourth.  Said  court  erred  in  overruling 
motion  for  new  trial,  filed  by  plaintiff  In 
error. 

J.  H.  Woods,  for  plaintiff  in  error.  Charles 
H.  Kagin  and  W.  S.  Pendleton,  for  defend- 
ant In  error. 

PER  CURIAM.  We  deem  It  unnecessary 
to  consider  the  question  raised  by  the  first  as- 
signment of  error,  as  to  whether  the  court 
below  erred  In  sustaining  the  demurrer  to 
the  original  answer,  as  the  error  therein,  if 
any,  was  waived  and  cured  by  the  failure  of 
the  plaintiff  in  error  to  stand  thereon,  and  by 
the  filing  of  its  amended  and  supplemental 
answer;  and  as  the  amended  and  supplemen- 
tal answer  contains,  in  addition  to  the  new 
matter  therein  stated,  all  the  material  allega- 
tions of  the  original  answer,  the  entire  ques- 
tion is  presented  by  the  ruling  of  the  court 
In  sustaining  a  demurrer  to  such  amended 
supplemental  answer. 

A  peculiar  condition  is  presented  by  the 
pleadings  in  this  cause,  the  defendant  in  er- 
ror having  filed  on  the  same  day,  and  pre- 
sumably at  the  same  time,  a  demurrer  to  the 
amended  answer,  and  also  a  reply  thereto, 
the  reply  specifically  denying  certain  of  the 
material  allegatiofts  in  said  atswer.  These 
pleadings  are  inconsistent.  A  demurrer,  for 
the  purposes  thereof,  admits  the  truth  of  all 
the  material  allegations  in  the  pleading,  and 
a  party  cannot  at  one  and  the  same  time  ad- 
mit and  deny  the  truth  of  the  allegations  set 
forth  in  a  pleading.     But  as  the  court  below 
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appears  to  have  ignored  this  reply,  and  given 
it  no  consideration,  and  no  objection  or  ex- 
ception appears  in  the  record  to  its  filing, 
we  will  treat  the  case  as  though  no  such  re- 
ply was  in  the  record. 

Counsel  for  defendant  in  error  contend  that 
the  new  matter  set  up  in  the  amended  answer 
was  not  proper  subject-matter  of  amend- 
ment; that  it  was  not  an  amendment,  but 
was  new,  distinct,  and  entirely  different  mat- 
ter, which  shifted  and  changed  the  defense 
upon  foreign  grounds,  not  occupied  or  con- 
templated in  the  original  answer;  that  it 
presented  a  different  issue  from  the  one  tried 
in  the  probate  court,  and  therefore  was  not 
permissible  under  the  statutes  relating  to 
amendment.  The  statute  relating  to  amend- 
ment (section  4017,  c.  CO,  Code  Civ.  Proc.) 
is  verj'  liberal,  but  whether  sufficiently  lib- 
eral to  permit  such  an  amendment  is  not 
necessary  for  us  here  to  determine.  The  sub- 
ject of  amendment  to  pleadings  is  largely  in 
the  discretion  of  the  court,  and  the  question 
whether  a  court  exceeds  its  discretion  in  the 
matter  of  allowing  an  amendment  is  not  one 
that  is  raised  by  demurrer.  A  demurrer  does 
not  go  to  the  right  of  incorporating  matter  in 
a  pleading,  but  to  the  sufBclency  of  such 
matter.  The  defendant  In  error,  not  having, 
by  motion  to  strike  such  answer  from  the 
flies,  or  other  proper  proceeding,  under  the 
rules  of  practice,  raised  the  question,  but 
having  chosen  to  challenge  Its  sufficiency  by 
demurrer,  has  not  preserved  the  question  of 
the  right  of  the  court  to  permit  such  amend- 
ment. The  only  question,  therefore,  in  the 
case  is,  did  the  said  amended  supplemental 
answer  present  a  good  and  sufficient  defense 
to  the  cause  of  action  stated  in  plaintiff's  pe- 
tition? This  Is  to  be  determined  by  a  consid- 
eration as  to  whether  the  facts  stated  in  such 
answer,  and  the  agreements  therein  alleged, 
between  the  said  Wogoman  and  the  said 
Benson,  constituted  a  good  and  sufficient  con- 
sideration for  the  assignment  of  the  moneys 
deposited  by  said  Wogoman  with  the  plaintiff 
•n  error  to  said  Benson.  The  amended  an- 
swer alleged  that  Benson,  prior  to  the  de- 
posit of  said  money  In  the  bank,  had  con- 
tested the  homestead  entry  of  one  Owens,  on 
the  grounds  that  said  Owens  was  disqualified 
to  make  entry  of  such  land;  that  he  bad  pre- 
sented his  evidence  in  said  contest  case,  paid 
all  charges  and  fees,  and  had  proven  Owens' 
disqualification;  tliat  the  register  and  receiver 
of  the  land  office  bad  decided  In  favor  of  said 
Benson,  and  had  recommended  to  the  general 
land  office  that  Owens'  entry  be  canceled, 
and  that  the  preference  right  to  make  home- 
stead entry  of  said  land  be  awarded  to  said 
Benson;  that  Benson,  as  a  contestant  for  said 
land,  had  valuable  improvements  thereon,— a 
house,  fences,  and  plowed  ground,  and  other 
improvements;  that,  when  his  preference  riglit 
was  approved  by  the  general  land  office,  he 
was  to  surrender  the  same,  and  permit  Wogo- 
man to  file  thereon,  without  any  contests  by 
him  (Benson),  and  without  any  assertion  by 


him  (Benson)  of  such  preference  rights;  that, 
when  Wogoman  should  make  entry  on  such 
land,  the  personal  property  and  improve- 
ments thereon  should  be  his.  Did  this  cob- 
stitute  a  good  and  sufficient  consideration  for 
the  assignment  by  Wogoman  to  Benson  of  th<- 
$1,(K)0  deposited  in  the  bank?  The  authori- 
ties seem  to  leave  no  question  or  doubt  that 
such  agreement  constitutes  a  good  considera- 
tion for  such  an  assignment 

We  can  discover  no  difference  in  principle 
or  material  distinction  In  facts  between  this 
case  and  the  case  of  Pelham  v.  Service  (Kan. 
Sup.,  March,  1891)  20  Pac.  29.  In  that  cas*-. 
Service  ^d  made  a  homestead  entry  upon 
certain  lands  in  Wichita  county,  Kan.,  and 
had  pending  a  protest  against  the  final  proof 
of  one  William  H.  Montgomery  on  and  to 
said  land,  in  the  Wakeeney  land  office,  to 
settle  the  question  of  conflict  of  right  to  the 
same.  It  was  agreed  between  Pelliam  et  al. 
and  said  Service  that  in  consideration  of  eaid 
Service  furnishing  to  the  other  parties  to  the 
agreement  a  relinquishment  to  his  homestead 
entry,  and  a  written  withdrawal  and  dis- 
missal of  said  protest  and  hearing,  the  otht-r 
parties  to  the  agreement  should  pay  to  said 
Service  the  sum  of  $5,000.  Service  brought 
suit  on  this  agreement  for  the  $5,000.  aliegtvl 
performance  on  his  part,  and  demanded  jud;:- 
ment.  There  was  a  demiurrer  to  his  petition, 
for  the  reason  that  '*  did  not  constitute  a 
cause  of  action,  the  pith  of  the  demurrer  be- 
ing that  there  was  no  consideration  for  the 
agreement;  the  contract  itself,  and  the  peti- 
tion, on  Its  face,  showing  the  facts  that  Sen-- 
ice  had  no  possessory  right  in  the  land,  lutd 
nothing  to  sell,  and  could  transfer  nothing 
to  the  plaintiffs  in  error.  The  demurrer  was 
overruled,  and  the  overruling  of  such  demur- 
rer was  the  only  question  presented  to  or  con- 
sidered by  the  court.  In  that  case  the  court 
said:  "Contracts  about  the  possession,  im- 
provements, and  relinquishments  of  rights  on 
pulillc  lauds,  when  free  from  fraud,  can  Iw 
enforced,  and  constitute  a  good  considera- 
tion;" the  doctrine  of  the  case  being  that  the 
relinquishment  of  a  right  to  a  homestead  en- 
try on  public  lands,  and  the  withdrawal  of  a 
written  protest  against  the  final  proof  of  an- 
other, are  a  good  and  valid  consideration  in  a 
written  instrument  for  the  payment  of  money. 
In  McCabe  v.  Caner.  08  Mich.  182,  35  X.  W. 
902,  it  was  held  that  where  a  defendant  exe- 
cuted to  plaintiff  certain  promissory  notes,  in 
consideration  of  plaintiff's  agreement  to  re- 
linquish and  surrender  to  the  government  his 
certificate  of  homestead  entry,  to  enable  de- 
fendant to  locate  the  land,  and  the  surrender 
was  made  as  agreed,  it  was  a  valid  consid- 
eration for  tLe  notes.  The  record  in  that 
case  discloses  the  fact  that  the  plaintiff  had 
entered,  under  the  homestead  law  of  the 
United  States  a  parcel  of  land  in  Clare  coun- 
ty, subject  to  such  entry,  and  received  a  cer- 
tificate of  entry  from  the  land  office;  that  the 
notes  in  question  were  given  by  the  defendant 
to   the  plaintiff   upon   the  agreement  of   the 
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plaintiff  that  he  would  surrender  his  certifi- 
cate of  entry  to  the  government,  and  would 
relinquish  all  bis  interest  thereunder  to  the 
government,  at  the  request  of  the  defendant, 
to  enable  the  defendant  to  locate  said  land, 
and  acquire  the  interest  of  the  plaintiff  there- 
in; that  such  was  the  sole  consideration  giv- 
en for  said  notes.  The  court,  in  the  opinion 
in  the  case,  says:  "We  have  no  doubt  about 
the  correctness  of  this  decision  upon  the  de- 
fendant's own  showing.  The  testimony  of 
the  misrepresentation  and  fraud  was  not  ad- 
missible under  the  pleadings,  and  has  no 
rightful  place  In  the  case,  and  should  have 
been  excluded  when  objected  to.  The  plain- 
tiff i)erformed  his  agreement,  as  the  testi- 
mony shows;  and  it  was  a  legal  one.  The 
government  had  not  found  fault  with  the 
plaintifTs  conduct  in  the  premises  at  the  time 
the  notes  were  given;  and  the  testimpny  tend- 
ed to  show  that  it  stood  ready  to  recognize 
the  homestead  rignts  he  sun-endered  for  the 
note,  and  they  were  a  legal  consideration 
therefor.  Really,  the  government's  right  to 
forfeit  the  plaintiff's  entry,  if  such  were  the 
ca.se,  had  nothing  to  do  with  the  case.  If 
such  right  existed,  as  claimed,  the  govern- 
ment could  enforce  it  or  not,  as  it  chose. 
The  plaintiff's  relinquishment  of  his  rights  in 
the  premises  was  a  good  consideration'  for  the 
notes."  The  court  cited,  in  support  of  its  de- 
cision therein,  Olson  v.  Orton  (Minn.)  8  N. 
W.  878;  Thompson  v.  Hanson  (Minn.)  11  N. 
W.  86;  Lamb  v.  Davenport,  18  Wall.  307; 
Myers  v.  Croft,  13  Wall.  2»1;  Kennedy  v. 
Shaw,  43  Mich.  359,  5  N.  W.  396;  Sanford  v. 
Huxford,  32  Mich.  318;  Hood  v.  Jones,  1 
Dong.  (Mich.)  188.  In  Lamb  v.  Davenport, 
IS  Wall.  307.  the  supreme  court  of  the  United 
States  say:  "The  right  of  the  United  States 
to  dispose  of  her  own  property  Is  undisputed, 
and  to  make  rules  by  which  the  lands  of  the 
government  that  are  sold  or  given  away  is  ac- 
knowledged; but,  subjfxjt  to  these  well-known 
principles,  parties  in  possession  of  the  soil 
might  make  valid  contracts  even  concerning 
the  title,  predicated  upon  the  hypothesis  that 
they  might  thereafter  lawfully  acquire  the 
title,  except  In  cases  where  congress  has  im- 
posed restrictions  on  such  contracts."  And  in 
ttiat  ease  the  court  held  that,  unless  forbidden 
by  some  positive  law,  contracts  made  by  ac- 
tual settlers  upon  the  public  lands  concerning 
their  possessory  rights,  and  concerning  the 
title  to  be  acquired  in  the  future  from  the 
United  States,  are  valid  as  between  the  par- 
ties to  the  contract,  though  there  be  at  the 
time  DO  act  of  congress  by  which  the  title 
may  be  acquired,  and  though  the  government 
is  under  no  obligation  to  either  of  the  par- 
ties In  regard  to  the  title.  In  Thompson  v. 
Hanson  (Minn.)  11  N.  W.  86,  the  facts  stated 
were  that  defendants  Hanson  and  Johnson 
entered  into  an  agreement  with  the  plaintiff 
by  the  terms  of  which  he  was  to  procure  the 
cancellation  of  the  entrv  of  one  Holmes,  and 
then  enter  the  land  under  the  timber  culture 
act  for  Hanson's  benefit.    In  consideration  of 


this  agreement,  defendants  executed  a  titife 
for  ?200,  upon  which  the  suit  was  brought. 
Holmes'  entry  was  canceled  July  1,  1878.  On 
July  2,  1878,  plaintiff  filed  with  the  register 
of  the  Worthington  (Minn.)  land  office  an  affi- 
davit, and  paid  a  fee  of  $10,  as  preserilied  by 
statute.  This  was  done  in  the  name  of,  and 
for  the  use  and  benefit  of,  Hanson;  the  effect 
being  to  entitle  him  to  enter  the  land  speci- 
fied. It  was  there  held  that  the  note  was 
founded  upon  a  sufficient,  and  not  Illegal,  coo- 
sideration.  Fully  supporting  the  doctrine  of 
these  cases,  as  above  stated,  and  directly  in 
point,  are  the  following:  Lapham  v.  Head, 
21  Knn.  332;  Bell  v.  Parks,  18  Kan.  132; 
Fcssler  v.  Haas,  19  Kan.  216.  And,  applying 
the  doctrine  of  these  cases  to  the  case  at  bar, 
they  would  seem  to  be  conclusive  of  the  valid- 
ity of  the  contract  set  up  in  the  answer  of  the 
plaintiff  in  error,  as  showing  the  agreement 
therein  stated  to  constitute  a  good  and  valid 
consideration  for  the  a''slgnment  of  the  money 
deposited  by  Wogoman  to  Benson.  As  the 
facts  were  stated  In  tlie  amended  answer, 
Benson  was  contesting  the  entry  of  Owena 
A  successful  contest  entitled  him  to  a  prefer- 
ence right  of  entry  of  said  land,  which  right 
he  was  to  surrender  when  the  same  should  be 
confirmed,  and,  by  such  surrender,  permit 
Wogoman  to  make  entry,  and  acquire  the 
rights  which  he  (Benson)  liad  surrendered. 
This,  we  think,  he  might  lawfully  do,  and  that 
such  surrender,  upon  the  authority  of  the 
cases  cited  supra,  would  constitute  a  good 
and  valid  consideration  for  the  assignment 
made.  But  the  case  at  bar  is  much  stronger 
to  establish  the  right  of  plaintiff  In  error  to 
pay  over  the  money  in  question  to  Benson, 
and  to  be  exempt  from  liability  therefor,  ei- 
ther to  Wogoman  trr  to  any  subsequent  as- 
signee, than  the  cases  heretofore  dted;  for. 
If  the  allegations  in  this  amended  answer  be 
true,— and  they  must,'  under  the  demurrer 
filed,  be  taken  as  true,— then  there  was  an 
Independent  consideration  for  the  assignment 
from  Wogoman  to  Benson.  Benson  had  made 
Improvements  or  was,  the  owner  of  Improve- 
ments on  the  land  in  question,  consisting  of  a 
house,  fences,  and  valuable  Improvements 
made  upon  the  land  by  plowing  and  breaking 
the  sod  on  a  portion  thereof.  These,  the  an- 
swer alleges,  were  sold  and  conveyed  to 
Wogoman  as  a  part  of  the  consideration  for 
said  .?1,000.  And  it  mfltters  not  whether  Ben- 
son was  in  the  actual  and  undisputed  posses- 
sion of  said  property,  or  could  deliver  the  pos- 
session thereof  to  said  Wogoman;  the  right 
to  such  possession  was  a  valid  consideration. 
The  parties  knew  precisely  what  they  were 
doing.  There  could  have  been  no  mistake  or 
misunderstanding  as  to  the  extent  of  Ben- 
son's interest  either  in  the  land  or  the  per- 
sonal property  thereon  situated.  If  there  was 
any  consideration  of  value,  there  can  be  no 
inquiry  now  into  its  sufficiency.  Parties 
place  their  own  value  on  their  purchases,  and, 
tmless  their  bargain  is  rescinded,  they  must 
pay   what  they  agree   to  pay.    Kennedy  v. 
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Shaw  (Mich.)  6  N  W.  396;  BeD  v.  Parka,  18 
Kan.  162;  Lapbam  t.  Head,  21  Kan.  332. 
There  is  no  law  that  we  know  of  which  pro- 
hibits the  sale  of  Improvements  on  public 
lands  of  the  United  States',  and  there  Is  no 
reason  why  they  may  not  be  proper  subjects 
for  sale,  and  serve  as  actual  value  and  valu- 
able consideration  for  contracts.  Caldwell  v. 
Ruddy  (Idaho)  1  Pac.  339;  O'Hanlon  v.  Den- 
vir  (Oal.)  22  Pac.  407;  Paxton  Cattle  Co.  v. 
First  Nat.  Bank  of  Arapahoe  (Neb.)  33  N. 
W.  271.  "A  valuable  consideration,  to  the 
sense  of  the  law,  may  consist  either  In  some 
right,  toterest,  .profit,  or  benefit  accruing  to 
one  party,  or  some  forbearance,  detriment, 
loss,  or  responsibility  given,  suffered,  or  un- 
dertaken by  the  other."    Add.  Cont.  p.  31. 

The  only  authorities  to  which  we  have  been 
referred  in  support  of  the  contention  of  the 
defendant  In  error  are  Dameron  v.  Dingee 
(Colo.  App.)  29  Pac.  305,  and  Bennett  v.  Col- 
Hns,  1  Copp,  Pub.  I^nd  Laws,  462x;  but 
neither  of  these  cases  Is  applicable  to  the  ques- 
tion Evolved  here.  Those  cases  only  hold, 
and  hold  correctly,  that  the  preference  right 
of  a  successful  contestant  Is  personal,  and  can- 
not be  transferred  to  another;  that  such  pref- 
erence right,  or  any  lizht  of  entry  or  other 
Inchoate  right  to  acquire  title  to  public  land, 
cannot  be  sold  or  transferred  from  one  party 
to  another.  No  such  question  Is  involved  In 
this  case.  It  is  not  pretended  that  Benson 
undertook  to  transfer  his  preference  right  to 
Wogoman.  He  contracted  to  surrender  such 
right  "to  the  government,  so  that  Wogoman 
might  acquire  the  same  right  for  himself. 
This  answer  alleges  that  he  not  only  sur- 
rendered that  right,  but  that,  In  pursuance  of 
the  agreement  Wogoman  made  entry  upon  the 
land,  went  into  possession  of  said  land,  the 
personal  property,  and  Improvements  trans- 
ferred to  him  by  Benson,  and,  at  the  time 
this  cause  was  tried,  was  in  the  peaceable 
and  uneontroverted  possesion  of  everything 
he  contracted  to  attain,  and  was  enjoying 
every  right  which  Benson  contracted  that  ho 
might  acquire.  But  counsel  for  defendant  in 
error  contends  that  before  the  preference 
right  of  said  Benson  had  been  confirmed  by 
the  general  land  office,  and  before  he  sur- 
rendered such  right,  and  before  Wogoman  en- 
tered into  the  undisputed  enjoyment  and  pos- 
session of  the  lands  and  personal  property, 
Wogoman,  by  the  assignment  of  said  moneys 
so  deposited  In  plaintiff  in  error's  bank  to 
Maddox,  the  defendant  in  error,  had  rescind- 
ed the  contract  between  himself  and  Benson. 
This  he  could  not  do  if  it  was  a  valid  contract 
wh«D  made.  It  did  not  need  to  be  an  exe- 
cuted contract.  An  executory  contract,  if 
valid  when  made,  Is  a  good  consideration  for 
a  promise. 

The  agn^eement  between  Wogoman  and 
Benson  was  not  void  as  being  against  public 
policy.  It  contravened  no  law  or  policy  of 
the  government.  It  is  not  claimed  that  fraud 
entered  into  it,  or  that  it  violated  any  rule  of 
morals.    What  is  meant  by  rescission  of  a 


contract?  Bishop  defines  It  as  "the  avoid- 
ing of  a  voidable  contract."  Bish.  Cont.  i  679. 
But  even  where  a  contract  Is  voidable,  and  is 
sought  to  be  rescinded  by  one  of  the  parties 
thereto,  equity  and  good  conscience  require 
that  he  diall  place  the  other  In  statu  quo. 
He  will  not  be  permitted  to  repudiate  a  con- 
tract, and  retain  the  benefits  derived  there- 
under. The  statutes  of  this  territory,  particu- 
larly, specify  the  cases  and  conditions  under 
which  parties  to  a  contract  may  reacted  the 
same;  and  this  case  falls  under  none  of  the 
cla.%es  therein  specified.  St  Okl.  1S93,  If 
866,  868. 

From  the  foregoing,  it  is  our  conclusion 
that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  amended  and  supplemental 
answer  of  plaintiff  In  error  to  the  petition  of 
defendant  In  error  In  this  cause;  that  said 
amended  and  supplemental  answer  presented 
a  good  and  sufficient  defense  to  the  action  of 
defendant  In  error,  and  said  demurrer  should 
have  been  overruled.  For  the  reasons  stated, 
the  action  of  the  court  below  In  sustatoing 
said  demurrer,  and  In  entering  Judgment  upon 
the  pleadings  In  favor  of  ihe  defendant  In  er- 
ror, against  the  plaintiff  In  error,  is  reversed, 
and  this  cause  Is  remanded  to  the  court  be- 
low, with  Instructions  to  overrule  said  de- 
murrer, and  grant  a  new  trIaL 


(«  OkL  sa> 
CITY  OF  OKLAHOMA  CITY  v.  HILL  et  al. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

Forcible  Ektrt  avd  Detainer  —  WHE>f  Lies  — 
Defenses  —  Plbadino  —  Harmless  Error — No- 
tice—  SuFFICIEKCr  —  SOBMISStOS     OF    Si'ECIAI. 

Questions. 

1.  In  a  forcible  entry  and  detainer  case  all 
defenses  may  be  interiwsed  under  a  general  d«^ 
nial,  and  it  is  noi  reverBihle  error  to  strike  from 
the  answer  a  jpecini  defense,  even  thougrli  the 
spocini  paragraph  might  plead  a  good  defence. 

2.  A  notice  as  a  basis  of  a  forcible  entry  and 
detainer  proceediiiK,  which  is  addressed  to  M., 
aa  the  mayor  of  the  oity,  and  which  notifies  The 
city  to  leave  and  vacate  the  premises  described 
therein  within  three  days,  or  an  action  will  Im* 
ooramencod  ag'inst  the  city,  and  which  is 
signed  by  the  parties  clainiiii!;  the  property,  is 
sutlicient  A  jubetantial  notice  to  quit  and 
leave  the  premises,  and  not  technical  accnracy, 
is  what  the  statute  requires. 

3.  It  is  not  necessary  tliat  the  names  of  the 
parties  who  claim  the  property  should  appear 
in  the  body  of  the  notice;  it  is  sufiicient  if  the 
names  are  signed  to  the  notice  given. 

4.  An  action  of  forcible  entry  and  detainer 
may.  under  the  statute  of  this  territory,  as  con- 
strued by  the  supreme  conrt  of  Kansas  beforc 
its  adoption,  be  maintained  by  one  who  was, 
without  right,  in  the  actual  and  peaceable  pos- 
session of  the  premises,  even  against  the  true 
owner,  who  ousts  nim  of  such  possession  by 
force;  and  in  a  case  where  it  is  shown  that 
the  plaintifFs  were  in  the  actual  and  peaceable 
possession  of  certain  town  lots,  with  the  build- 
uigs  thereon,  in  one  of  which  the  plaintiffs  were 
running  a  saloon,  and  the  sheriff  arrested  the 
plaintiffs  under  a  charge  of  violation  of  the  liq- 
uor laws,  and  removed  them  and  their  goods 
and  furniture  from  the  building,  and  while  they 
were  under  arrest  for  a  short  time  the  sheriff 
permitted  the  officers  of  the  city  who  were 
standing   by   to   enter  into   possession   of   the 
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building,  and  ketp  the  plaintiffs  therefrom,  it  is 
hrld,  that  the  plaintiffs  mny  maintain  their  ac- 
tion of  forcible  entry  and  detainer,  and  that 
in  such  case  it  is  not  error  to  sustain  an  objec- 
tion to  the  introduction  of  evidence  tending  to 
show  that  the  shpriff  had  a  right  to  arrest  plain- 
tiffs, ami  take  their  goods  and  furniture  from 
the  building,  ana  the  defendant  had  a  deed  to 
said  premises,  and  that  the  plaintiffs  had  no 
right  to  the  possession  thereof.  If  the  sheriff, 
in  such  a  case,  had'  the  right  to  arrest  the  plain- 
tiffs, and  take  their  goods  and  property  from  the 
building,  he  had  no  right  to  deprive  the  plain- 
tiffs, by  force,  of  the  possession  of  the  building; 
and  it  is  no  defense  for  the  city  to  say  that  it 
was  not  a  party  to  such  jlisposaeasion,  when  its 
otBcers  stood  by,  and  saw  and  took  advantage 
of  these  acts  of  the  sheriff. 

5.  A  party  has  a  right  to  submit  to  the  jury 
special  questions  of  fact  which  are  within  the 
issupfl  in  the  case,  and  a  refusal  to  submit  such 
questions  to  the  jury  is  material  error. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Canadian  coun- 
ty;   before  Justice  Frank  Dale. 

Forcible  entry  and  detainer  by  P.  J.  Hill 
and  J.  T.  Hill,  partners  as  HIU  Bros.,  against 
the  city  of  Oklahoma  City.  From  a  judg- 
ment for  plalntISs,  defendant  brings  error, 
iteversed. 

W.  R.  Taylor,  II.  G.  Hays,  J.  S.  Jenkins, 
and  John  1.  DlUe,  for  plaintiff  in  eiror. 
Amos,  Green  &  Son,  for  defendants  in  error. 

BIEREU,  J.  This  was  an  action  brought 
in  the  probate  court  of  Oklahoma  county  by 
P.  J.  and  J.  T.  Hill,  partners  as  Hill  Bros., 
ag-ainst  the  city  of  Oklahoma  City,  to  re- 
cover possession  of  lots  40  and  41,  In 
block  23,  in  Oklahoma  City.  The  plaintiffs 
alleged  in  their  bill  of  particulars  that  on 
the  31st  day  of  October,  1893,  they  were  in 
peaceable  and  rightful  possession  of  the 
property  described,  and  that  the  defendant 
and  its  officers  wrongfully,  illegally,  and 
forcibly  entered  upon  the  premises,  and  forci- 
bly took  possession  thereof,  and  that  the  de- 
fendant still  forcibly  and  wrongfully  holds 
and  detains  said  premises  from  the  plam- 
tiffs.  The  bill  of  particulars  also  alleges  no- 
tice to  quit  and  leave  the  premises,  duly 
served  more  than  three  days  before  the  ac- 
tion was  brought,  and  the  bill  of  particu- 
lars was  filed  on  the  15th  day  of  November, 
1893.  On  trial  In  the  probate  court  judg- 
ment was  had  for  defendant,  from  which 
plaintiffs  appealed  to  the  district  court,  and 
on  application  of  plaintiffs  the  venue  of  the 
cause  was  cbanged  to  Canadian  connty. 
The  defendants,  on  leave  of  court  had,  filed 
an  amended  answer  in  two  paragraphs: 
First,  a  general  denial;  and,  second,  a  spe- 
cial defense,  alleging  that  on  April  22,  1889, 
the  lots  and  real  estate  claimed  by  the  plain- 
tiffs were  public  lands  of  the  United  States, 
and  were,  on  that  day,  settled  upon  and 
occupied  as  a  government  town  site;  that 
afterwards  town-site  trustees  were  duly  ap- 
l)ointed,  as  provided  by  law,  who  made  en- 
try of  said  lands,  and  surveyed  and  plat- 
ted the  same;  and  that  afterwards,  on  the 
application  of  the  plaintiffs  for  title  to  said 


lots,  before  said  town-site  board,  it  was 
found  that  the  plaintiffs  had  entered  the  ter- 
ritory of  Oklahoma  in  violation  of  the  act 
of  congress  of  March  2,  1889.  prohibiting  the 
entry  upon  said  lands  or  into  the  Oklahoma 
country  prior  to  the  time  the  same  should 
be  opened  to  settlement,  and  that  for  this 
reason  the  lands  were  awarded  to  the  city; 
and  that  the  city  is  the  lawful  owner  of  the 
lots,  and  holds  the  legal  title  thereto.  On 
motion  of  the  plaintlflfs  this  second  para- 
graph of  the  answer  was  stricken  out.  On 
trial  before  a  Jury  the  plaintiffs  proved  that 
they  settled  on  these  lots  in  controversy  on 
the  22d  day  of  April,  1S89,  and  soon  there- 
after placed  buildings  upon  the  lots,  cover- 
ing ail  of  the  lots  excepting  about  10  by  50 
feet  on  the  back  portion  of  the  lots,  and  off 
the  street;  that  the  lots  were  on  and  ad- 
joined the  southwest  corner  of  the  block, 
and  extended  north  and  south,  facing  Broad- 
way on  the  south,  and  lying  adjacent  to 
Grand  avenue  on  the  west.  The  plaintiffs, 
by  themselves  and  their  tenants,  remained 
In  peaceable  possession  of  these  lots  and 
buildings  from  the  time  the  buildings  were 
erected,  soon  after  April  22,  1889,  up  to  the 
morning  of  October  31,  1893,  the  eastern 
building  being  rented  to  tenants,  and  the 
western  building,  occupying  about  18  feet, 
being  used  by  the  plaintiffs  in  running  a 
saloon  and  billiard  hall,  the  upper  room  of 
this  building  being  also  occupied  by  the 
plaintiffs.  It  was  proved  by  the  plaintiffs: 
That  shortly  prior  to  October  31,  1893,  the 
city  had  employed  special  counsel  to  pro- 
cure possession  of  these  lots  for  the  city,  and 
the  mayor  had  directed  the  chief  of  police 
of  Oklahoma  City  to  be  present  when  the 
sheriff  and  bis  deputies  should  arrest  the 
plaintiffs  and  their  employes  under  a  charge 
of  maintaining  screens  upon  their  saloon 
windows,  and  for  running  or  permitting 
gambling  devices  to  be  run  on  the  premises 
where  liquors  were  sold,  in  violation  of  a 
statute  which  makes  these  things  unlawful, 
and  requires  the  officers  making  the  arrest 
to  take  the  furniture  and  utensils  used  in 
the  place  where  such  violations  of  law  are 
committed,  and  transport  them,  with  the  de- 
fendants, before  a  justice  of  the  peace;  and 
that  when  the  plaintiffs,  with  their  furni- 
ture, should  be  thus  taken  out  of  the  build- 
ing, while  under  arrest,  the  city  officers 
should  move  into  and  occupy  the  premises  in 
which  the  plaintiffs  were  carrying  on  the 
saloon  business.  That  on  the  morning  of 
the  day  stated,  at  about  5  o'clock,  the  sher- 
iffi  with  a  number  of  deputies,  and  the  chief 
of  police,  with  some  special  policemen,  and 
a  member  of  the  council,  went  to  the  prem- 
ises, the  sheriff  and  his  deputies  arrested  the 
plaintiffs,  and  proceeded  to  remove  all  the 
furniture  and  fixtures  of  the  plaintiffs  from 
the  west  building,  and  the  policemen  and 
city  officers  immediately  moved  Into  and 
took  possession  of  this  building,  and  on  the 
return  of  the  plaintiffs  in  about  an  hour  and 


Digitized  by 


Google 


570 


46  PACIFIC  KEPORTBR. 


(OkL 


a  half,  they,  having  been  released  from  ens- 
tody,  were  refused  admittance  into  the  prem- 
,  ises.  The  plalntlllB  also  proved  notice  to 
quit  the  premises,  which  will  be  hereafter 
referred  to  more  specUlcally. 

The  first  error  that  Is  assigned  is  In  the 
action  of  the  trial  court  In  sustaining  the 
motion  of  the  plalntlfCs  to  strike  the  second 
paragraph  from  the  answer.  It  is  contended 
that  this  answer  set  up  a  defense  which  they 
were  entitled  to  interpose  In  a  forcible  entry 
and  detainer  proceeding.  Whether  this  Is 
true,  It  Is  not  necessary  to  determine,  for, 
even  if  the  matter  alleged  was  a  good  de- 
fense to  the  action,  the  striking  It  out  does 
not  constitute  reversible  error.  No  pleading 
Is  mentioned  under  the  special  provisions  of 
the  Justice  Code  relating  to  forcible  entry 
and  detainer  excepting  the  complaint.  No 
answer  whatever  Is,  by  these  provisions,  re- 
quired of  the  defendant;  and  under  the  gen- 
eral provisions  of  the  Justice  Code,  In  any 
other  proceeding  than  forcible  entry  and 
detainer,  no  answer  Is  required  of  the  de- 
fendant, unless  it  is  demanded  by  the  plain- 
tiff. In  the  case  of  German  v.  Ritchie,  9 
Kan.  106,  it  was  held  that:  "Where  there 
Is  no  bill  of  particulars  filed  by  the  defend- 
ant before  a  justice  of  the  peace,  and  no 
demand  therefor,  and  on  appeal  no  new 
pleadings  are  made,  and  no  demand  Is  made 
for  any  pleadings,  the  defendant  may  Intro- 
duce in  evidence  any  defense  that  he  may 
have."  Now,  if  it  Is  true,  as  the  supreme 
court  of  Kansas  has  held,  that  in  ordinary 
proceedings  before  a  justice  of  the  peace, 
where  no  answer  Is  demanded  of  the  de- 
fendant by  the  plaintiff,  the  defendant  may 
introduce  in  evidence  any  defense  that  is 
pertinent  to  the  case.  It  Is  certainly  equally 
true  In  forcible  entry  and  detainer  proceed- 
ings, where  the  statute  does  not  require  the 
defendant  to  make  any  answer  whatever. 
And  If  the  defendant  In  this  case  could  have 
made  the  very  defense  which  It  alleges  it 
was  error  to  strike  from  Its  answer  without 
being  pleaded,  it  was  certainly  not  reversible 
error  to  strike  It  out,  for  he  was  In  as  good 
a  position  with  the  matter  stricken  out  as  he 
would  have  been  with  It  left  in  his  plead- 
ings. In  the  case  of  Poffenberger  v.  Black- 
stone,  57  Ind.  288,  under  a  justice  of  the 
peace  procedure  act  similar  to  ours,  it  Is 
held  that  in  a  forcible  entry  and  detainer 
case  all  defenses  may  be  given  In  evidence 
without  plea,  and  therefore  the  sustaining 
of  a  demurrer  to  an  answer  is  harmloiss. 
Therefore,  whether  this  was  a  good  or  bad 
defense,  there  was  no  reversible  error  in 
striking  it  out,  for  the  defendant  was  ^ot 
put  In  a  worse  position  without  it  than  he 
was  with  it 

The  next  contention  Is  that  the  notice  to  quit 
the  premises  was  insufScient.  This  notice, 
which  was  duly  served  on  the  mayor  of  Okla- 
homa City,  was  as  follows:  "Hon.  O.  A. 
Mitscher,  Mayor  of  Oklahoma  City:  Ton  are 
hereby  notified  that  the  said  dty  has  wrong- 


fully and  illegally  taken  forcible  possession  of 
lots  No.  40  and  41,  in  block  23,  in  Oklahoma 
City,  together  with  all  butldhiga  thereon,  and 
are  now  forcibly  detainbig  the  same;  and  you, 
as  mayor  of  said  city,  are  hereby  requested 
and  notified  to  leave  and  vacate  said  premises 
within  three  days,  or  an  action  will  be  com- 
menced against  said  city  to  recover  possesaon 
thereof.  P.  J.  and  J.  T.  Hill,  by  Amos  Green 
&  Son,  Attorneys.  November  9,  1893."  The 
first  objection  to  this  notice  is  that  It  was  not 
addressed  to  "The  City  of  Oklahoma  City,"  as 
the  statute  makes  its  title,  but  to  "O.  A. 
Mitscher,  Mayor  of  Oklahoma  City."  The  Btat- 
ute  requires  that  a  party  desiring  to  commence 
an  action  under  the  forcible  entry  and  detainer 
act  shall  "notl^  the  adverse  party  to  leave  tbe 
premises  for  the  possession  of  which  the  action 
Is  about  to  be  brought,"  which  notice  shall 
be  in  writing.  The  statute  pertaining  to  cities 
of  the  first  class,  of  which  OlUaboma  City  la 
one,  provides  that  the  name  of  the  dty  shall  be 

"The  City  of  ,"  and,  as  applied  to  this 

case,  the  proper  name  would  be  "The  City  of 
Oklahoma  City";  and  It  also  provides  that  all 
notices  and  processes  shall  be  served  iqwn  tbe 
mayor.  Now  while,  had  technical  accuracy 
been  followed,  the  appropriate  notice  would 
probably  have  been  addressed  to  "The  City  of 
Oklahoma  City,"  and  served  upon  the  mayor, 
yet  we  do  not  perceive  that  there  has  been  such 
a  departure  from  tbe  statute  as  to  make  the 
notice  insufficient  The  notice  was  served  up- 
on the  mayor,  and  it  docs  substantially  say 
that  the  city  of  Oklahoma  City  has  wrongfully 
and  lU^ally  taken  forcible  possession  of  the 
lots  in  controversy,  and  the  city,  through  Its 
mayor,  is  requested  and  notified  to  leave  and 
vacate  the  premises,  and  is  also  notified  that 
action  will  be  commenced  against  the  dty  if 
possession  Is  not  given.  This,  we  think,  sub- 
stantially complied  with  the  statute.  In  the 
case  of  Seeley  v.  Adamson,  1  OkL  78,  26  Pac. 
1070,  this  court  held:  "That,  while  accuracy 
in  the  description  of  the  property  In  the  notice 
la  required,  yet,  as  in  all  cases  of  the  Idnd  re- 
quiring notice,  what  is  required  Is  substantial, 
and  not  teclmlcal,  accuracy.  The  law  will  not 
regard  mistakes  which  do  not  mislead  the  party 
notified."  The  second  objection  to  this  notlcp 
is  that  the  name  of  the  party  who  claims  the 
possession  of  the  property  must  appear  hi  tlie 
body  of  the  notice,  and  the  case  of  Xason  v. 
Best,  17  Kan.  408,  is  cited  as  authority  for  this 
contention.  It  is  true,  the  case  cited  docs 
contain  this  language,  and  would  seem  to  sui>- 
port  the  position,  but  the  later  Kansas  cases 
do  not  follow  it  In  the  case  of  Conaway  r. 
Gore,  22  Kan.  216,  the  notice  given  was  as  fol- 
lows: "To  John  M.  L.  Glore  and  James  W. 
Reed:  You  are  hereby  notified  and  required  to 
forthwith  leave  the  premises  hereinafter  de 
scrilied,  to  wit  [description],  for  the  possession 
of  which  premises  action  Is  about  to  be 
brought  Lloyd  G.  Conaway.  April  17,  1878.*" 
And  of  this  notice  the  court  said:  "True,  he 
does  not  say  In  the  body  of  the  instrument 
that  he  Is  the  one  who  claims  the  possessiou. 
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and  tbat  be  iutends  to  bring  the  action;  but 
he  loaves  no  doubt,  for  lie  alone  is  named  In 
or  signs  the  notice,  and  he  alone  brings  the  ac- 
tion. A  certainty  may  be  implied  as  well  as 
expressed.  Such  a  notice  would- not  be  suffl- 
fieut  to  sustain  an  action  In  the  name  of  a 
tlilrd  party;  nor  would  a  notice  in  any  case  be 
siiflScient  when,  upon  the  face  of  it,  there  ap- 
p<>ared  a  donbt  as  to  which  of  two  or  more 
parties  was  claiming  the  possession.  The  stat- 
ute requires  simply  a  'notice  to  leave,'  and  not 
a  notice  to  surrender  the  possession  to  any 
IMirtlctilar  party."  And  the  notice  was  there 
lield  sufl.^.eut.  We  consider  the  one  here  a 
broader  and  better  notice  than  that.  Nor  do 
we  think  there  is  anything  In  the  contention 
that  the  Hills  should  have  signed  their  names 
as  partners. 

The  next  error  relied  upon  is  the  sustaining 
of  objections  to  the  introduction  of  certain  evi- 
dence offered  by  defendant.    The  defendant  of- 
fered in  evidence  the  original  papers,  warrants, 
and  processes  of  the  court  issued  by  the  jus- 
tices of  the  jpeace,  charging  the  Hills  with  a 
violation  of  the  liquor  and  gambling  laws,  and 
the  order  of  the  justice  of  the  peace  for  the 
sheriff  to  seize  the  utensils  and  property  used 
by  the  Hills  in  their  saloon  business,  in  the 
comer  building,   and  convey  them  before  the 
justice  of  the  peace;    and  also  offered  in  evi- 
dence the  order  binding  the  Hills  over  to  answer 
said  charges  in  the  district  court,  and  the  ap- 
Iiearance  bond  in  said  cases,  and  the  indictment 
found  by  the  grand  jury  In  the  district  court, 
and  the  plea  of  guilty  to  the  charges,  and  the 
judgment  and  fine  Imposed  by  the  court  for 
such  violation.     These  were  offered,  as  it  Is 
stated,  for  the  purpose  of  showing  that  there 
was  no  conspiracy  between  the  city  officers 
and  the  sheriff  and  his  deputies  to  oust  the 
plaintiffs  from  their  possession  of  the  build- 
ing.    The  defendant  also  offered  in  evidence 
the  deed  from  the  town-site  board  to  the  city 
for  these  lots  in  controversy,  which  deed  was 
issued  on  the  ISth  day  of  October,  1893,  and 
tiled  of  record  In  the  office  of  the  register  of 
deeds  of  Oklahoma  county  on  October  20, 
1893.     They  also  offered  In  evidence  testi- 
mony  of   witnesses    who   swore    that    they 
saw  the  plaintiffs  In  the  Olilahoma  country 
prior  to  12  o'clock  noon,  April  22,  1889.     All 
this   evidence    was    excluded,   and   error   Is 
based  thereon.     Now,  If  this  evidence  tended 
to  show  that  the  entry  of  the  defendants  up- 
on the  plalntiff.s'  possession  was  not  forcible 
and  unlawful,  then  it  was  admissible.     But 
did  it  have  any  such  tendency?     The  plain- 
tiffs were  In  peaceable  possession  of  the  prop- 
erty when  the  sheriff  and  his  deputies  and 
the  defendant's  officers  went  there  on  the 
luoming  of  October  31,  1803.     Suppose  the 
sheriff  had  a  right  to  arrest  the  plaintiffs, 
and  to  take  the  furniture  and  utensils  used 
in  the  unlawful  business,  before  a  justice  of 
the  peace,  and  suppose  this  right  was  based 
upon  a  proceeding  instituted  and  warrants 
issued,    and    that    subsequent    proceedings 
showed  that  these  prosecutions  were  fully 


justified,  this  gave  the  sheriff  no  warrant  or 
authority  to  deprive  the  plaintiffs  of  the  pos- 
session of  the  building,  and  turn  it  over  to  the 
defendant,  and  it  gave  the  defendant,  through 
its  officers,  no  authority  whatever  to  stand 
by  and  see  that  done,— and  certainly  that  Is 
the  mildest  light  that  the  proceeding  can  be 
placed  in,— and  then  ratify  and  take  advan- 
tage of  this  conduct  of  the  sheriff,  and  enter 
into  the  possession  of  the  building  while  the 
plaintiffs  were  under  arrest  and  held  out  of 
tlie  building.  The  sheriff's  right  to  arrest 
the  plaintiffs  and  seize  their  furniture  gave 
him  no  right,  under  the  statute,  to  seize  the 
building,  and  turn  It  over  to  the  possession  of 
the  city;  and  the  city's  ratification  of  that 
conduct,  following  so  Immediately,  as  the  ev- 
idence shows,  on  the  heels  of  the  sheriff's 
forcible  ouster,  must  make,  in  contemplation 
of  law,  this  force  of  the  sheriff  the  force  of 
the  city,  for  It  ratified  and  approved  It  In 
forcible  entry  and  detainer  cases,  with  ref- 
erence to  the  right  of  the  defendant  to  offer 
a  deed  in  evidence,  we  may  say  that  ordinari- 
ly It  is  true  that  evidence  of  title  may  be  of- 
fered as  proof  of  the  party's  right  of  posses- 
sion, and  for  the  purpose  of  showing  the  pur- 
pose for  which  the  entry  was  made,  and  to 
uphold  the  possession  when  once  peaceably 
obtained.  Conaway  v.  Gore,  22  Kan.  216. 
But  the  admissibility  of  evidence  must  al- 
ways. In  a  measure,  be  determined  by  the  ap- 
plication  of  the  principles  to  the  case  In  ques- 
tion, and  not  to  a  different  kind  of  a  case. 
If  the  possession  had  been  peaceably  obtain- 
ed, and  without  force,  this  evidence  would 
probably  all  have  been  pertinent;  but,  as  It 
was  not,  the  evidence,  as  applied  to  this  case, 
was  properly  rejectefl.  Upon  this  question 
It  Is  strongly  contended  by  plaintiff  In  error 
that  the  plaintiff  In  a  forcible  entry  and  de- 
tainer case  must  always  have  the  right  of 
possession;  that  is,  he  must  be  entitled  to  the 
possession  of  the  particular  premises;  and 
that,  even  though  the  defendant  has  made 
the  entry  by  force,  the  plaintiff  cannot  re- 
cover such  possession,  unless  he  has  a  right 
thereto.  In  this  connection  it  may  be  said 
that  the  trial  court  instructed  the  jury  upon 
the  theory  that  the  plaintiffs  were  not  enti- 
tled to  the  possession  of  these  premises,  but 
that,  being  in  the  peaceable  possession  there- 
of, the  defendants  could  not  eject  them  by 
force,  and  gain  forcible  entry  to  the  premises, 
to  the  possession  of  which  they  were  really 
entitled;  and,  If  they  recovered  the  posses- 
sion In  this  manner,  the  plaintiffs  were  enti- 
tled to  maintain  their  action  of  forcible  entry 
r.nd  detainer.  There  are  unquestionably  very 
high  authorities,  under  other  forcible  entry 
rnd  detainer  acts  than  ours,  holding  this  po- 
sition of  the  trial  court  Incorrect,  and  holding 
that  a  party  must  be  entitled  to  the  possession 
of  the  premises  before  he  can  recover  In  a 
forcible  entry  and  detainer  case.  But  that 
is  not  the  law  of  this  territory.  We  get  the 
law  on  this  question  from  the  adoption  of  the 
Kansas   statute,  and  that  has   been   many 
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times  construed  In  that  state  to  mean  that  a 
party,  although  he  has  no  right  to  the  posdes- 
slon,  yet  may  not  be  ousted  from  such  pos- 
session by  force,  and.  If  he  is  ousted  by  force, 
he  can  recover  the  possession  which  he  actu- 
ally had  by  forcible  entry  and  detainer  pro- 
ceedings. The  doctrine  of  our  statute  is  thus 
stated  by  Mr.  Chief  Justice  Horton,  of  the  su- 
preme court  of  Kansas,  in  the  case  of  Peyton 
V.  Peyton  (Kan.  Sup.)  9  Pac.  479:  "It  was 
unnecessary  for  the  plaintiff  to  state  that  she 
was  the  legal  and  equitable  owner  of  the 
premises.  It  is  only  necessary  for  her  to  al- 
lege that  she  had  the  actual  and  peaceable 
possession  thereof.  An  action  may  be  main- 
tained against  any  person  who  commits  a 
forcible  entry  and  ouster,  even  though  the 
latter  is  the  owner  of  the  property,  and  enti- 
tled to  immediate  possession,  if  the  plaintiff 
had,  at  the  time  of  the  forcible  ouster,  the 
actual  and  peaceable  possession  thereof. 
Campbell  v.  Coonradt,  22  Kan.  704;  Conaway 
V.  Gore,  27  Kan.  127;  Burdette  v.  Corgan, 
Id.  275;  Buettinger  v.  Hurley,  9  Pac.  197; 
Emsley  v.  Bennett,  37  Iowa,  15."  This  doc- 
ti-lne  obtains  in  the  state  of  Nebraslui,  under 
a  statute  similar  to  ours.  There,  in  the  case 
of  Brown  v.  Feaglns  (Neb.)  55  N.  W.  1048,  it 
is  held:  "An  action  for  the  forcible  detention 
of  real  property  may  be  maintained  by  one 
whose  complete  possession  thereof  has  been 
ended  by  the  wrongful  entry  of  another,  even 
though  such  entry  was  made  under  claim  of 
a  paramount  title."  This  doctrine  is  also 
maintained  by  the  supreme  court  of  the  Unit- 
ed States  in  the  case  of  Railroad  Co.  v.  John- 
son, 119  U.  S.  608,  7  Sup.  Ot.  340.  This  was 
an  action  of  forcible  entry  and  detainer, 
brought  in  the  United  States  district  court  in 
Arlcansas,  and  taken  on  appeal  to  the  su- 
preme court  of  the  United  States.  In  this 
case  Mr.  Justice  Miller,  speal^ing  for  the 
court,  said:  "The  general  purpose  of  these 
statutes  is  that,  not  regarding  the  actual  con- 
dition of  the  title  to  the  property,  wliere  any 
person  is  in  the  peaceable  and  quiet  posses- 
sion of  it,  he  shall  not  be  turned  out  by  the 
strong  hand,  by  force,  by  violence,  or  by  ter- 
ror. The  party  so  using  force  and  acquiring 
possession  may  have  the  superior  title,  or 
may  have  the  better  right,  to  the  present  pos- 
session; but  the  policy  of  tlie  law  in  this 
class  of  cases  Is  to  prevent  disturbances  of 
the  public  peace,  to  forbid. any  person  right- 
ing himself  in  a  case  of  that  liind  by  his 
own  hand  and  by  violence,  and  to  require 
that  the  party  who  has  in  this  manner  ob- 
tained possession  shall  restore  it  to  the  party 
from  whom  it  has  been  so  obtained;  and 
then,  when  the  parties  are  in  statu  quo,  or  in 
the  same  position  as  tiiey  were  before  the  use 
of  violence,  the  party  out  of  possession  must 
rt>8ort  to  legal  means  to  obtain  his  possession, 
as  he  slioiild  have  done  in  the  first  instance. 
This  is  the  philosophy  which  lies  at  the 
foundation  of  all  these  actions  of  forcible  en- 
try and  detainer,  which  are  declared  not  to 


have  relation  to  the  condition  of  the  title,  or 
to  the  absolute  right  of  possession,  but  to 
compeUing  the  party  out  of  possessiiHi,  who 
desires  to  recover  it  of  a  person  in  the  peace- 
able possession,  to  respect  and  resort  to  the 
law  alone  to  obtain  what  be  claims."  With 
reference  to  the  propriety  of  such  a  Btatote. 
it  is  said  in  the  case  of  Peyton  v.  Peyton, 
supra:  "If,  however,  the  law  is  defective,  the 
remedy  is  with  the  legislature,  not  with  the 
courts."  We,  too,  feel  that  the  law  in  this 
case  is  perhaps  not  the  best  under  whicb  to 
give  effect  to  the  real  rights  of  parties,  but  is 
not  for  us  to  change  it 

Exception  is  talien  to  numerous  Instruc- 
tions given  and  refused  by  the  trial  court, 
but,  as  they  were  given  on  the  same  thec-y 
on  which  the  evidence  offered  by  the  defend- 
ant was  excluded,  it  is  unnecessary  to  review 
the  question  again  in  this  connection. 

The  last  error  relied  upon  is  the  refusal  of 
the  court  to  submit  certain  8i>ecial  questions 
to  the  jury.  One,  at  least,  of  these  questions, 
we  think  should  have  been  given.  This  ques- 
tion asked  whether  the  city  took  possession 
of  all  the  buildings  on  said  lots,  or  only  the 
corner  rooms  and  the  upstairs  over  the  same. 
The  defendant's  denial  placed  in  issue  the 
question  as  to  whether  or  not  it  took  posses- 
sion of  both  lots,  with  the  buildings  thereon, 
as  well  as  whether  it  took  possession  of  so 
much  of  the  west  or  corner  lot,  as  it  Is  termed 
In  the  evidence,  as  was  covered  by  the  build- 
ing and  rooms  In  which  the  plaintiffs  were 
can-ying  on  the  saloon  business;  and  It  had  a 
right  to  present  to  the  Jury  special  and  per- 
tinent questions  on  each  or  ail  of  these  issues, 
under  section  4176  of  the  statute,  which 
reads:  "In  all  cases  the  jury  shall  render  a 
general  verdict,  and  the  court  shaU  in  any 
<'ase  at  the  request  of  the  parties  thereto,  or 
either  of  them,  in  addition  to  tlie  general  ver- 
dict, direct  the  jury  to- find  xipon  particular 
questions  of  fact,  to  l)e  stated  in  writing  by 
the  party  or  parties  requesting  the  same." 
If,  in  answer  to  this  question,  the  jury  had 
stated  that  the  defendants  only  took  posses- 
sion of  the  comer  rooms  and  the  upstairs 
over  the  same,  tbe  plaintiffs  could  liave  re- 
covered from  the  defendant  only  so  much  of 
the  two  lots  as  was  embraced  within  the  pan 
taken  possession  of  by  it;  while,  under  the 
judgment  the  plaintiffs  recovered  from  the 
city  an  of  the  two  lots,  with  the  buildings 
thereon.  The  materiality  of  the  question  re- 
fused is  thus  very  apparent  A  party  has  a 
right  to  submit  to  the  jury  special  questions 
of  fact  which  are  within  the  issues  of  thfe 
case,  and  a  refusal  to  submit  such  questions 
to  the  jury  is  material  error.  Railroad  Co.  v. 
Fechhelmer  (Kan.  Sup.)  12  Pac.  362;  Elliott 
V.  Reynolds  (Kan.  Sup.)  16  Pac.  098.  For 
the  error  in  refu.sing  to  submit  this  special 
question  to  the  jury,  the  judgment  is  re- 
versed, and  the  case  remanded  for  a  new 
trial.  AU  the  justices  concurring.  DALE, 
G.  J.,  not  sitting. 
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TERRITORY  t.  BRADY. 
(Sapreme  Court  «>f  Oklahoma.  Sept  4,  1888.) 
Crih  iNAi.  Law— AppRAt— Briefs— PABTIEB  Aobbe- 
INO  NOT  TO  File— CiDSE  Dismissed. 
The  rules  of  the  court  require  that,  in  crim- 
inal as  well  as  civil  cases,  counsel  for  each  par- 
ty shall  file  10  printed  briefs  in  each  case;  and 
where  the  cause  is  submitted  upon  agreement  of 
parties  not  to  file  briefs,  and  no  briefs  are  filed, 
and  where  the  appeal  is  from  a  judgment  as  to 
coets,  of  unstated  amount,  and  the  evident  pur- 
p(^  of  the  appeal  is  to  get  the  construction  of 
this  court  upon  a  section  of  the  criminal  stat- 
ute, in  a  case  where  the  party  charged  with  the 
crime  is  not  before  the  court  in  a  way  to  be 
bound  by  its  determination,  the  cause  will  be 
dismissed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oklaboina  coun- 
ty;   before  Justice  Henry  W.  Scott. 

P.  H.  Brady  was  charged  with  forgery,  and 
disebarged,  and  costs  assessed  against  the  com- 
plaining witness,  from  which  judgment  he  ap- 
peals to  the  district  court.  Judgment  revers- 
ed, and  costs  as^sessed  ajsalnst  Oklahoma  coun- 
ty, and  It  appeals.     Dismissed. 

J.  L.  Brown,  for  appellant.  B.  W.  Stone. 
for  appellee  John  Richards. 

BIEREK,  J.  The  record,  which  Is  in  the 
form  of  an  agreed  statement  of  facts,  with  the 
finding  of  the  judge  of  the  district  court  of 
Oklahoma  county  thereon,  shows  that  on  the 
14th  day  of  May,  1805,  one  John  Richards 
filed,  with  the  approval  of  the  county  attorney 
of  Oklahoma  county,  an  information,  duly  sworn 
to  l)efore  a  justice  of  the  peace,  charging  one  V. 
H.  Brady  with  the  commission  of  the  crime  of 
forgery;  that  on  the  preliminary  examination, 
evidence,  the  substance  of  which  Is  set  out  In 
the  agreed  statement  of  facts,  was  offered, 
and  the  justice  of  the  peace  discharged  the 
defendant,  and  assessed  the  costs  against  the 
complaining  witness,  John  Richards,  from 
which  Judgment  he  appealed  to  the  district 
court  of  Oklahoma  county,  and,  on  the  facts 
as  presented,  the  district  court  reversed  the 
deterniination  of  the  justice  of  the  peace,  and 
set  aside  the  judgment  assessing  the  costs 
against  Richards,  and  taxed  the  same  against 
Oklahoma  county.  From  this  judgment  the 
appeal  la  taken,  and  the  cause  Is  submitted 
here  upon  the  agreement  of  attorneys  for  the 
parties  that  all  infonnalltles  are  expressly 
waived,  and  the  cause  submitted  on  Its  merits, 
and  that  either  party  may  have  the  right  to 
an  oral  argument,  but  that  no  briefs  or  writ- 
ten arguments  need  be  filed. 

There  is  nothing  in  the  record  to  show  what 
the  amount  of  the  costs  assessed  against  Rich- 
ards was;  and  the  appeal  appears  to  us  to  be, 
more  than  anything  else,  an  attempt  to  get  be- 
forehand, and  in  a  case  in  which  P.  H.  Brady 
is  not  interested  as  a  party  (for  be  was  dis- 
charged by  the  justice  of  the  peace),  a  con- 
struction upon  the  statute  denouncing  as  a 
forgery  the  procuring  of  the  signature  of  an- 
other to  a  written  instrument  by  false  pre- 
tenses.    And  this  Is  done  without  any  attempt 


to  eoIni;ly  with  the  rules  of  the  court,  which 
require  that,  In  criminal  as  well  as  civil  cases, 
the  counsel  shall  brief  the  cause  presented. 
We  cannot  permit  counsel  to  set  aside  these 
rules  by  agreement,  and  particularly  will  we 
not  do  this  to  gratify  the  desire  of  parties  to 
get  a  construction  upon  a  section  of  the  crim- 
inal statutes,  in  a  case  where  the  party  char- 
ged with  the  crime  is  not  directly  interested. 
The  appeal  is  dismissed.  All  the  justices  con- 
curring, excepting  SCOTT,  J.,  not  sitting. 


(4  Okl.  661) 

ARMOUR  PACKING  CO.  et  al.  v.  ORRICK. 

(Supreme  Court  of  Oklahoma.     Sept.  4,  189(>.) 

Attachmest  —  AoTio»   OS   Indbmnitt    Bono  — 

Pleading— AMBNDMBNT-ScMMOiis  and 

Cost  Bond— Defenses. 

1.  Where  a  suit  was  brovight  by  O.  for  the 
benefit  of  certain  parties,  who  were  the  heirs  of 
F., — the  suit  being  uiwn  an  Indemnity  bond 
made  to  O.,  the  constable,  to  indemnity  him 
against  "judgments,"  etc.,  that  might  be  render- 
ed against  Ui-n  upon  account  of  a  certain  attach- 
ment procured  by  the  principal  obligor  on  the 
bond, — and  where  F.  had  procured  judgment 
against  O.  on  account  of  the  liability  for  which 
the  indemnity  bond  was  given,  htlil,  that  it  was 
not  error  to  permit  O.  to  amend  the  petition  to 
allege  a  cause  of  action  upon  the  indemnity  bond 
in  liis  own  name. 

2.  And,  where  such  amendment  to  the  petition 
as  above  stated  is  permitted,  it  is  not  necessary 
for  the  plaintiff  to  file  a  new  cost  bond  and  pro- 
cure a  new  summons;  cost  bond  having  been 
filed,  and  summons  issued  and  served,  and  ap- 
pearance made  in  the  original  case. 

3.  AVhcre  a  bond  was  given  to  indemnify  the 
constable  against  all  damages,  costs,  and  judg- 
ments which  might  accrue  againgt  him,  or  be 
rendered  against  him,  on  account  of  the  levy 
and  sale  of  the  property  attached,  and  where  o 
judgment  was  rendered  against  the  constable  for 
the  attached  property,  for  the  amount  of  which 
judgment  the  constable  sues  the  obligor  and  his 
sureties  upon  the  indemnity  bond,  it  is  not  nec- 
essary that  the  cudstnble  should  have  paid  the 
judgment  rendered  against  himself,  as  a  ccmdi- 
tion  precedent  to  maintaining  the  action. 

4.  It  is  a  good  defense  to  an  action  on  such 
indemnity  bond  that  the  constable  or  obligee 
therein  had,  by  gross  laches  and  neglect,  failed 
to  notify  the  attaching  creditor,  who  gave  the 
indemnity  bond,  of  a  suit  by  a  third  party 
against  the  constable  to  recover  the  goods  at- 
tached, and  that  the  constable  had  permitted 
such  third  party  to  take  judgment  against  him 
by  default,  and  that  such  default  was  in  pursu- 
ance of  a  previous  understanding  between  the 
constable  and  the  third  party  that  the  constable 
should  make  default  in  the  cause,  and  that  the 
amount  of  the  jiuigment  should  be  recovered 
against  the  attaching  creditor;  and  it  was  er- 
ror for  the  trialxcourt  to  sustain  a  demurrer  to 
a  paragraph  of  the  answer  setting  up  such  de- 
fense. 

(Syllabus  by  the  Court.) 

Appeal  from  probate  court,  Oklahoma 
county. 

Action  by  B.  L.  Orriek  against  the  Ar- 
mour Packing  (Company  and  the  Dowden- 
McGUnchey  Mercantile  Company.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Burwell  &  Scott,  for  plaintiffs  In  error.  A. 
B.  Hammer,  John  Burton,  and  S.  Armstrong, 
for  defendant  In  error. 
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BIEREK,  a.  B.  L.  Orrick,  defendant  In 
orror  here,  brought  his  action  In  the  probate 
court  of  Oklahoma  county  to  recover  upon 
an  indemnity  bond  given  blm  to  indemnify 
him  against  loss,  damages,  judgments,  etc.. 
by  reason  of  the  levy  of  an  attachment 
which  -was  In  his  hands  In  the  case  of  Ar- 
mour Packing  Co.  v.  W.  C.  Farrington, 
brought  in  a  Justice  court.  The  original  pe- 
tition was  entitled:  "B.  L.  Orrick,  for  the 
Benefit  of  Albert  Farrington,  Mrs.  Charity 
Wallace,  n6e  Farrington,  and  Mrs.  R.  M. 
Culnn,  n6e  Farrington,  the  Heirs  of  the  De- 
ceased, P.  G.  Farrington,  Plaintiff,  vs.  The 
Armour  Packing  Co.  aud  Dowden-McGlln- 
chey  Mer.  Co.,  Composed  of  E.  W.  Dowden 
&  F.  J.  McGlInchey,  Defendants."  The  pe- 
tition set  out  the  Indemnity  bond,  and  a  judg- 
ment rendered  In  the  case  of  Mrs.  P.  C. 
Farrington  v.  B.  L.  Orrick  for  the  recovery 
of  the  goods  attached,  the  judgment  being 
In  a  mandamus  proceeding,  for  the  return  of 
the  goods,  as  exempt  property,  or  the  sum  of 
$185  In  lieu  thereof,  with  interest  and  costs, 
and  concluded  with  the  allegation:  "That 
no  part  of  the  judgment  described  above  has 
been  paid  by  the  said  B.  L.  Orrick,  as  con- 
stable, to  Mrs.  P.  C.  Farrington,  now  de- 
ceased, or  her  heirs,  the  plalntllF  in  this  suit, 
and  that  the  defendant  has  wholly  failed 
and  refused  to  pay  to  said  B.  L.  Orrick,  as 
constable  as  aforesaid,  any  part  of  said  judg- 
ment aforesaid,  as  bound  by  said  indemnify- 
ing bond  set  forth  above,  although  often 
requested  to  do  so  by  the  plaintiff.  •  *  * 
B.  L.  Orrick,  foi  the  Benefit  of  Albert  Far- 
rington, Mrs.  Charity  Wallace,  n6e  Farring- 
ton, and  Mrs.  R.  M.  Uuinn,  n^  Farring- 
ton, the  Heirs  of  the  Deceased,  Mrs.  P.  C. 
Farrington,  Plaintiff,"— and  is  signed  by  the 
attorneys.  The  suit  is  upon  the  Indemnity 
bond.  And,  while  the  petition  shows  a  cause 
of  action  in  favor  of  B.  L.  Orrick,  it  also  ap- 
pears that  Orrick  sought  In  the  original  pe- 
tition to  have  the  judgment  rendered  for  the 
benefit  of  th»  heirs  of  Mrs.  P.  C.  Farring- 
ton, the  judgment  plaintiff  in  the  suit 
brought  against  Orrick  as  constable,  and 
to  Indemnify  blm  against  which  the  bond  in 
this  suit  was  given.  The  defendants  below 
demurred  to  this  petition  on  the  grounds 
that  the  plaintiff  had  no  capacity  to  main- 
tain the  suit,  and  that  there  was  a  defect 
of  parties  plaintiff  and  defendant,  and  for 
the  reason  that  the  petition  did  not  state 
facts  siiflicient  to  constitute  a  cause  of  ac- 
tion. The  demurrers  were  sustained,  and  the 
plaintiff  given  leave  to  amend  his  petition, 
which  he  did  by  leaving  out  of  the  petition 
all  reference  to  its  being  brought  for  the 
benefit  of  the  heirs  of  Mrs.  P.  C.  Farrington. 
The  amended  petition  framed  the  action  up- 
on the  correct  theory,  which  was  that  the 
suit  should  be  brought  by  Orrick  for  his  own 
benefit.  Of  course,  he  had  no  power  or 
authority  to  sue  upon  this  bond  for  the 
benefit  of  any  other  persons. 

The    plalntifts    in    error    objected    to    the 


court  giving  the  plaintiff  below  leave  to 
amend  the  suit  as  it  finally  appeared,— Id 
the  name  of  Orrick  for  bis  own  use  and  ben- 
efit,—aud  claimed  that  there  was  a  substitu- 
tion of  action  in  the  name  of  different  par- 
ties than  those  who  originally  brought  th» 
suit.  It  is  true  that  the  amended  petition 
was  framed  for  the  benefit  of  a  different 
party  than  those  whom  Orrick,  in  his  orig- 
inal petition,  stated  the  action  was  brought 
for;  but  Orrick  was  a  party  to  the  original 
petition,  and  he  was  a  proper  party,  and 
he  was  in  fact  the  only  proper  party,  and 
the  ruling  of  the  court  upon  the  demurrer 
was  correct.  Orrick  had  no  capacity  to 
maintain  the  suit  for  the  use  and  benefit  of 
other  persons,  but  the  court,  on  sustaining 
the  demurrer,  did  have  the  right  to  give  b^ 
Ifcave  to  amend  so  that  the  action  should 
proceed  in  the  name  of,  and  for  the  use  and 
benefit  of,  the  only  real  party  in  Interest  in 
the  case,  who  was  the  plaintiff,  B.  L.  Orrick. 
Such  amendment  Is  clearly  sanctioned  by 
the  liberal  provision  of  our  statutes,  and  Is 
supported  by  authority.  In  the  case  of  Han- 
lin  V.  Baxter,  20  Kan.  134,  which  we  have 
already  had  occasion  to  cite  in  the  case  of 
Mnlhall  v.  Mulhall,  3  Okl.  252,  41  Pac.  577. 
Justice  Brewer,  delivering  the  opinion  of  the 
court,  held  that  It  was  proper  to  amend  a 
bin  of  particulars  by  substituting  the  name 
of  William  O.  Baxter,  as  plaintiff,  for  that 
of  John  B.  Baxter,  who  had  brought  the 
action;  the  action  being  shown  to  be  with 
reference  to  the  same  subject-matter  and 
cause  of  action,  and  there  being  a  mistake 
in  the  name  of  the  party  plaintiff.  In  that 
case  ample  authority  is  cited  from  numer- 
ous states  to  support  the  decision,  and  the 
amendment  here  made  was  fully  within 
that  case,  as  well  as  being  within  the  let- 
ter and  spirit  of  our  statute  on  amendments, 
and  clearly  In  the  furtherance  of  justice. 

The  plaintiffs  in  error  contend  that,  upon 
this  amendment  being  allowed,  it  was  the 
duty  of  the  court  to  have  required  a  new 
cost  bond  aud  new  summons.  There  is  noth- 
ing whatever  in  this  contention.  The  amend- 
ment was  made  In  the  suit  already  brought, 
and  in  which  bond  for  costs  had  been  filed, 
aud  summons  issued  and  served,  and  appear- 
ance made;  and  It  would  have  been  a  use- 
less formality,  as  well  as  a  thing  not  re- 
quired by  the  Code,  to  have  required  these 
preliminary  steps  to  have  been  gone  over 
again. 

Tiie  next  contention  of  the  plaintiffs  In  er- 
ror is  that,  as  the  action  was  brought  to 
recover  the  amount  of  a  Judgment  which 
had  been  obtained  by  Mrs.  P.  C.  Farrington 
because  of  the  levy  of  attachment  against 
the  property  of  W.  C.  Farrington,  it  was  nec- 
essary for  the  plaintiff  to  allege  in  his  peti- 
tion and  prove  on  the  trial  that  he  had  paid 
this  Judgment,  before  he  could  recover 
against  the  defendants  below.  The  Indem- 
nity bond  secured  the  plaintiff  against  "all 
damages.  Judgments,  and  costs  that  may  be 
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awarded  against  him  by  any  court  or  tri- 
bunal for  or  on  account  of  malting"  the  levy 
upon  and  sale  of  the  goods  attached  by  Or- 
rlck  as  constable.  No  authority  whatever 
is  cited  by  plaintiffs  in  error  in  support  of 
this  contention,  and  as  the  bond  indemnifled 
Orrick  against  all  Judgments  which  might 
be  rendered  against  him  on  account  of  mak- 
ing the  attachment,  levy,  and  sale,  mani- 
festly the  condition  of  the  bond  was  broken 
when  such  judgment  was  recovered,  if  Or- 
rick'8  actions  were  proper  and  in  good  faith 
towards  those  who  indemnified  him.  Jones 
V.  Chllds,  8  Nev.  121. 

The  next  assignment  of  error  is  in  the  ac- 
tion of  the  court  in  sustaining  the  demurrer 
of  the  plaintiff  below  to  the  second  and 
fourth  paragraplis  of  the  defendants'  an- 
swer. These  paragraphs  were  as  follows: 
"Second.  Defendants  further  deny  that  the 
property,  goods,  and  chattels  seized  by  the 
said  B.  L.  Orrick,  as  constable,  under  the  or- 
der of  sale  issued  from  J.  T.  Hickey's  Jus- 
tice of  the  peace  court  in  and  for  Oklahoma 
county,  territory  of  Oklahoma,  in  the  case 
therein  pending,  wherein  the  Armour  Pack- 
ing Company  was  plaintiff  and  W.  0.  Far- 
rington  was  defendant,  were  the  property, 
goods,  and  chattels  of  the  said  P.  C.  Farring- 
ton."  "Fourth.  Defendants,  for  a  further 
defense  to  this  action,  allege,  aver,  and  state 
that  the  said  plaintiff  herein  failed  to  notify 
these  defendants,  or  either  of  them,  that  he 
had  been  sued  by  one  P.  C.  Farrington,  as 
the  owner  of  said  goods,  for  the  recovery  of 
the  same,  and  that  these  defendants  nor 
either  of  them  had  any  opportunity  to  de- 
fend any  such  action  in  said  court  on  be- 
half of  the  said  B.  L.  Orrick.  And  defend- 
ants further  state  that,  after  said  action  of 
mandamus  of  P.  C.  Farrington  v.  B.  L.  Or- 
rick was  brought  in  the  said  district  court, 
the  said  B.  L.  Orrick  was  guilty  of  gross 
laches  and  negligence,  lu  this:  that  he  failed 
to  file  his  answer  in  said  case  in  conformity 
with  the  order  of  the  court,  and  that  said 
Orrick  did  not  defend  said  action  at  the  trial 
of  the  same,  but  permitted  the  said  P.  C. 
Farrington  to  take  judgment  against  him 
by  default;  that  these  defendants  have  rea- 
son to  and  do  believe,  from  information  ob- 
tained, and  therefore,  upon  said  Information 
and  circumstances,  allege,  aver,  and  state, 
that  said  judgment  was  taken  against  the 
said  B.  L.  Orrick  by  said  P.  C.  Fanlngton  in 
conformity  with  a  previous  understanding  be- 
tween the  said  P.  C.  Farrington  and  B.  L.  Or- 
rick that  the  said  B.  L.  Orrick  should  make 
default  in  said  case,  and  that  the  said  Or- 
rick should  not  be  compelled  to  pay  any  judg- 
ment so  obtained  unless  said  Orrick  could 
first  recover  the  amount  thereof  from  the 
Armour  Packing  Company.  And  defendants 
further  state  that  this  action  is  not  being 
prosecuted  in  the  name  of  the  real  party  in 
interest,  but  is  being  prosecuted  for  the  bene- 
fit of  P.  C.  Farrington,  or  her  heirs  at  law. 


and  further  state  that  said  B.  L.  Orrick  has 
not  paid  said  judgment  recovered  against 
him  by  reason  of  his  default  lu  the  said  dis- 
trict court,  or  any  part  thereof,  and  has 
therefore  sustained  no  loss  by  reason  there- 
of." The  court  did  not  err  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the- 
answer,  for  that,  standing  alone,  and  as  a 
separate  defense,  as  it  was  pleaded,  was  not 
complete  in  Itself;  for  If  the  attachment 
creditor,  the  Armour  Packing  Company,  had 
been  notified  of  the  suit  brought  by  Mrs.  Far- 
rington against  Orrick,  and  had  had  oppor- 
tunity to  defend  this  suit,  it  could  not  have 
escaped  liability  for  the  amount  of  the  judg- 
ment rendered  against  Orrick  therein  upon 
the  ground  that  the  goods  were  not  in  fact 
the  property  of  Mrs.  Farrington.  That  was 
an  appropriate  question  for  all  parties  to 
settle  in  the  first  suit,  and  if  opportunity  was 
once  given,  the  Armour  Packing  Company  to 
litigate  that  question,  and  it  was  determined 
against  the  party  secured  by  the  indemnity 
bond,  it  could  not  have  escaped  liability  on 
the  bond  t)ecause  the  goods  might  justly  and 
rightfully  have  been  subject  to  the  attach- 
ment levy.  The  first  suit,  under  those  cir- 
cumstances, would  settle  that  question. 

There  was  error,  however,  in  sustaining  the 
demurrer  to  the  fourth  defense  set  out  in 
the  answer.  The  plaintiffs  in  error  were  en- 
titled to  expect  that  the  conduct  of  Orrick 
would  be  in  good  faith.  Their  bond  was  to 
indemnify  him  against  loss,  damages,  and 
judgments  which  might  accrue  to  or  be  ren- 
dered against  him  on  accounl  of  the  liability 
for  which  the  Indemnity  was  given;  and  a 
part  of  the  implied  condition  of  this  bond, 
as  well  as  of  all  bonds,  is  good  faith  on  the 
part  of  the  party  for  whose  benefit  the  ob- 
ligation is  made.  The  obligors  were  enti- 
tled to  notice  of  any  suit  or  proceeding 
brougljt  against  Orrick,  and  they  were  enti- 
tled to  reasonable  diligence  in  the  giving  of 
such  notice,  and  opportunity  to  them  to  de- 
fend Orrick  against  the  claims  of  Mrs.  P.  C. 
Farrington.  They  certainly  could  not  be 
made  liable  for  any  judgment  which  might 
be  rendered  against  Orrick  by  reason  of  an 
understanding  or  agreement  between  him 
and  Mrs.  Farrington  by  which  he  would  let 
the  case  go  by  default,  and  permit  Judg- 
ment to  be  rendered  against  him  without  a 
defense.  Such  conduct  would  be  in  extreme- 
ly bad  faith.  It  would  be  no  less  than  a 
fraud  upon  the  rights  of  those  who  gave  the 
indemnity  bond,  and,  if  it  is  true  that  Or- 
rick did  as  is  alleged  in  the  fourth  para- 
graph of  the  answer,  it  is  a  complete  defense 
to  this  action  upon  the  indemnity  bond.  We 
do  not  observe  that  this  error  was  cured  by 
any  other  conduct  of  the  case.  The  judg- 
ment will  be  reversed  at  the  costs  of  defend- 
ant in  error,  with  directions  to  overrule  the 
demurrer  to  the  fourth  paragraph  of  the  an- 
swer and  grant  a  new  trial.  All  the  justices 
concun-ing. 
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SAUER  et  al.  t.  McMURTRY. 
(Supreme  Court  of  Oklahoma.  Sept.  4,  189C.) 
Municipal  Corpokations  —  lNi>EBTEnsEs.s— Fisd- 
BHAT.  Limitation — Wakkasts  Valid. 
Indebtedness  contracted  or  incurred  for  nec- 
essary and  lawful  purposes  by  any  political  or 
municipal  corporation,  or  any  subdivision  of  the 
territory  of  Oljlahoma,  created  and  existing  un- 
der and  by  virtue  of  the  oreanic  act  and  th^ 
laws  of  the  territory  of  Oklahoma  prior  to  the 
taking  of  the  c,st  assesBment  for  the  purpose 
of  territorial  and  county  taxation,  is  valid  if 
i!«ued  within  four  per  centum  of  the  value  of 
said  taxable  property,  as  ascertained  when  said 
first  assessment  has  been  made,  and  warrants 
may  be  issued  in  evidence  thereof.  Hoffman  v. 
County  Com'rs,  41  Pac.  566,  3  Okl.  325,  fol- 
lowed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Roger  Mills  county; 
before  Justice  John  H.  Burlord. 

Bill  by  J.  W.  McMurtry  against  W.  P. 
Francis  and  others.  Nicholas  Sauer  and  Wil- 
liam Sauer  were  allowed  to  appear  as  de- 
fendants. Judgment  'for  plaintiff,  and  de- 
fendants Saner  bring  error.     Reversed. 

Plaintiff's  petition  filed  in  the  district  court 
of  Roger  Mills  county,  September  5,  1893. 
Petition  verified  by  J.  W.  McMurtiy,  under 
tUe  seal  of  the  district  court,  and  avers  that 
he  is  the  duly  elected,  qualified,  and  acting 
county  attorney  of  said  county,  and  a  resi- 
dent and  taxpayer  of  said  county,  and  that 
this  action  Is  brought  In  behalf  of  himself 
and  all  the  taxpayers  of  said  county;  that 
the  said  W.  P»  Francis  and  J.  B.  Freeman 
and  C.  B.  Howerton  are  the  legally  elected 
and  acting  county  commissioners,  and  that 
A.  G.  Gray  is  the  legally  elected  and  acting 
county  clerk,  and  that  W.  W.  Owens  is  the 
legally  elected  and  acting  county  treasurer, 
of  Roger  Willis  county;  that  on  or  about  the 
22d  day  of  April,  1802,  C.  M.  Dunbar,  J.  F. 
Sterling,  and  J.  N.  Sarber  were  duly  appoint- 
ed and  entered  upon  the  discharge  of  their  du- 
ties as  county  commissioners  of  said  county, 
and  that  W.  H.  Hallett  was  duly  appointed 
and  entered  upon  th3  discharge  of  his  duties 
as  county  clerk  of  said  county  on  the  day  and 
year  aforesaid;  that  f-ald  commissioners  above 
mentioned  ordered  the  said  W.  H.  Hallett  to 
draw  warrants  on  the  county  treasurer  of 
said  county,  to  the  sum  of  $ ,  said  war- 
rants numbering  from  1  to  203,  inclusive, 
series  of  1802.  Plaintiff  further  avers  that 
at  the  time  said  warrants  from  1  to  203, 
series  1892,  were  drawn,  they  were,  and  are 
now,  Illegal  and  void,  in  this  particular,  to 
wit:  that  at  the  time  said  warrants  were 
drawn  and  issued,  and  all  during  the  year 
1802,  there  was  not  made  any  assessinent'of 
taxable  property,  nor  any  roll  of  any  as- 
sessment of  taxable  property  returned,  in  said 
county  of  F,  now  Roger  Mills.  Plaintiff  fur- 
ther alleges  that  at  the  time  said  warrants 
were  drawn  and  Issued,  as  aforesaid,  there 
was  no  property  in  said  county  subject  to 
taxation.  Plaintiff  furtlier  alleges  that  the 
first  assessment  of  the  taxable  property  of 


said  county  was  had  in  the  year  1893,  and 
for  said  year,  and  after  the  warrants  hereto- 
fore described  were  issued  and  drawn,  and 
that  all  of  said  warrants  were  Issued  and 
drawn  as  aforesaid  In  yiolation  of  section  4 
of  the  act  of  congress  entitled  "An  act  to 
prohibit  the  passa);e  of  local  or  special  laws 
in  the  territories  of  the  United  States  to  limit 
territorial  Indebtedness,  and  for  other  pur- 
poses," passed  and  approved  July  30,  1886. 
Plaintiff  then  alleges  that  W.  P.  Francis,  C. 
B.  Howerton,  and  J.  B.  Freeman,  as  suc- 
cessors to  C.  M.  Dunbar,  J.  F.  Sterling,  and 
J.  N.  Sarber,  and  the  said  A.  G.  Gray,  as 
county  clerk,  are  threatening  and  about  to  is- 
sue bonds  of  said  county  of  Roger  Mills  to 
take  up  and  pay  said  so-called  "void  war- 
rants," to  the  injury  of  said  county  and  the 
taxpayers  thereof.  Plaintiff  further  alleges 
that  the  said  W.  W.  Owens,  as  treasurer 
of  said  county,  is  threatening  and  is  about  to 
pay  for  and  take  up  said  void  warrants  so 
Illegally  and  wrongfully  issued.  Plaintiff 
further  alleges  that  said  warrants,  or  any  of 
them,  were  not  Issued  to  pay  any  judgment 
against  said  county,  nor  to  pay  the  necessary 
running  expenses  of  any  court  of  justice  In 
and  for  said  county.  Plaintiff  then  prays  judg- 
ment that  commissioners,  defendants,  and  A. 
G.  Gray,  clerk  of  said  county,  and  their  suc- 
cessors In  office,  be  perpetually  restrained 
and  enjoined  from  Issuing  bonds  of  said  coun- 
ty for  the  payment  of  said  warrants,  or  any 
part  of  them,  or  In  any  way  recognizing  said 
warrants  as  of  any  validity  or  Indebtedness 
against  said  county;  and  that  the  said  W.  W. 
Owens,  as  county  treasurer,  and  his  suc- 
cessor in  ofllce,  be  perpetually  restrained  and 
enjoined  from  paying  said  warrants,  or  any 
part  of  thern,  and  for  such  other  and  further 
relief  as  seemed  proper.  Notice  was  accept- 
ed by  defendants  on  the  5th  day  of  Septem- 
ber, 1803.  and,  together  with  the  complaint, 
filed  September  6,  1893.  On  September  7, 
1803,  a  festmining  order  was  Issued.  On  the 
3d  day  of  May,  1894,  at  the  April  term  of 
said  district  court  of  Roger  Mills  county, 
Nicholas  Sauor  and  William  Sauer,  l>cing  par- 
ties in  interest,  and  affected  by  this  action, 
moved  the  court  to  be  allowed  to  plead  as  de- 
fendants, which  motion  was  allowed,  and  N. 
and  W.  Sauer  permitted,  through  their  attor- 
neys, to  file  an  answer  In  the  cause,  w^hich 
answer  was  verified.  Plaintiffs  in  error,  in 
their  answer  in  the  court  below  say  that  they 
rrcaffccttMl  by  this  action;  that  they  are  citi- 
zens of  the  United  States  of  America;  that 
one  of  the  defendants,  W.  W.  Owens,  Is  the 
duly  eloctM  and  qualified  and  acting  treas- 
urer of  said  county;  that  the  Cheyenne  and 
Arapahoe  country  was  opened  to  settlement 
In  the  month  of  April,  in  the  year  1802,  by 
proclamation  of  the  president  of  the  United 
States;  that  A.  J.  Seay,  the  govemor.of  Okla- 
homa Territory,  by  virtue  of  his  office,  ap- 
pointed C.  M.  Dunbar,  J.  F.  Sterling,  and  J. 
N.  Sarber  commissioners,  W.  H.  Hallett  coun- 
ty clerk,  Sat  Roudeu  county  treasurer,  and  A. 
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O.  Onnnlngtiam  county  attorney,  of  the  tben 
V,  now  Roger  MlUs,  county;  that  the  said 
commissioners,  clerk,  treasurer,  and  attorney 
aforesaid  entered  upon  the  discharge  of  their 
duties  In  and  for  said  county;  that  said  com- 
missioners and  clerk,  in  the  discharge  of  their 
official  duties.  Issued  warrants  Nos.  4,  5.  41, 
and  49,  which  were  Issued  In  payment  of  the 
legitimate  running  expenses  of  the  said  coun- 
ty aforesaid;  that  on  the  12th  day  of  August, 
1892,  Nicholas  and  William  Sauer  purchased, 
for  a  valuable  consideration  and  In  good 
faith,  and  without  notice  of  fraud,  the  said 
warrants  Nos.  4,  5,  4t,  and  49;  that  P  coun- 
ty was  In  the  fall  election  of  1S92  changed  to 
Uoger  MUIs  county.  The  answer  then  recites 
that  W.  P.  Francis,  C.  B.  Howerton,  and  J. 
B.  Freeman  are  the  present  4.winty  commis- 
sioners, A.  G.  G*ay  clerk,  and  W.  W.  Owens 
treasurer,  of  said  county,  and  are  In  the  dis- 
charge of  their  respective  dutiea  The  answer 
then  sets  forth  the  complaint  filed  by  J.  W. 
McMurtry  et  al.,  and  that  they  pray  to  havfe 
payment  of  any  warrants  numbered  from  1 
to  203  permanently  enjoined;  .that  the  war^ 
rants  owned  by  the  plaJntlfTs  In  error  are  In- 
cluded in  the  warrants  mentioned  In  defend- 
ants in  error's  petition  in  the  court  below; 
that  the  Hon.  John  H.  Burford,  Judge  of  the 
district  court  for  said  county,  did  grant  a 
temporary  restraining  order,  restraining  the 
said  commissioners  hereinbefore  mentioned, 
Francis,  Howerton,  and  Freeman,  as  com- 
missioners, and  A.  G.  Gray,  as  clerk,  of  said 
county,  from  issuing  bonds  to  pay  any  part 
of  the  warrants  mentioned,  of  the  issue  of 
1892,  and  the  said  treasurer  was  also  re- 
strained from  taking  np  or  paying  any  of 
said  warrants.  The  plaintifFs  in  error  fur- 
ther allege  that  there  were  funds  In  the  hands 
of  said  treasurer  to  pay  warrants  Nos.  4  and 
a  of  series  of  1892,  as  provided  by  St  Okl.  p. 
420,  c.  24.  PlalntilTs  in  error  further  allego 
that  the  warrants  held  by  them  were  for  in- 
debtedness of  said  county  coming  under  St. 
Okl.  1890,  c.  24,  and  are  payable  out  of  the 
treasury  of  the  county.  Plalntlfrs  in  error 
say -that  they  had  no  notice  of  this  action, 
and  could  not  defend,  until  such  time  as  they 
filed  their  application  to  be  made  parties; 
that  the  Injunction  proceedings,  so  far  as  they 
relate  to  warrants  Nos.  4,  5,  41,  and  49  of  the 
Issue  of  1892  of  said  county,  and  all  restrain- 
ing orders  Issued  In  pursuance  thereto,  be 
dissolved;  and  for  such  other  and  further  re- 
lief as  the  court  may  deem  just  and  equita- 
ble. The  plaintiff  below  filed  no  reply  to  the 
answer  of  defendants  below,  thereby  admit- 
ting every  allegation  not  directly  controvert- 
ed by  the  petition.  This  cause  was  heard  by 
the  court  on  the  4th  day  of  May,  1892,  and 
the  court,  being  fully  advised  thereon,  ordered 
that  the  temporary  injunction  be  made  per- 
petual as  to  said  warrants  Nos.  4,  5,  41,  and 
49,  described  in  plaintiffs  petition.  Excep- 
tions to  the  order  and  decision  of  the  court 
were  taken  by  Nicholas  and  William  Sauer, 
deVendants.  Defendants  made  motion  for  a 
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new  trial,  which  was  ovwruled  by  the  court, 
and  defendants  excepted.  The  court  allow- 
ed 60  days  to  make  a  case  for  the  supreme 
court.  With  the  material  facts  in  the  caae 
admitted,  the  real  Issue  is  the  conclusions  of 
law  reached  by  the  court 

£>.  M.  Bamford,  for  plaintiffs  In  error.  DuD' 
gan  &  Ray,  for  defendajits  In  error. 

SCOTT,  J.  (after  staUng  the  facts).  This 
cause  was  consolidated  on  September  17, 
189.5,  in  this  court,  with  the  case  of  Hoffman 
V.  County  Com'rs,  on  motion,  upon  tlie  hear- 
ing of  which  it  appeared  that  the  questions 
Involved  In  each  of  the  cases  were  Identical. 
That  case,  having  been  decided  then  (see  3 
Okl.  325,  41  Pac.  566),  is  very  full  and  elabo- 
rat<?,  covering  the  whole  history  of  the  legis- 
lation and  laws  applicable  to  the  question  In- 
volved, from  the  act  of  congress  of  July  30, 
1886.  down  to  the  statutory  provisions  of  the 
territory  of  Oklahoma  and  the  congressional 
acts  up  to  the  present  time.  It  is  therefore 
unnecessary  to  repeat  here  what  was  therein 
held,  or  to  enter  Into  a  discussion  of  the  con- 
clusions therein  reached,  or  their  application 
to  a  point  involved  In  this  case. 

From  the  foregoing  statement  of  the  facts 
In  this  proceeding,  there  appears  but  one 
question  for  detennlnatlon,  which  Is  sub- 
stantially this:  Are  county  warrants  Issued 
by  counties  In  Oklahoma  for  lawful  purposes, 
prior  to  the  making  of  the  first  assessment 
for  the  purposes  of  taxation.  Invalid?  It  is 
maintained  here,  as  in  that  case,  that  the 
counties  and  municipalities  of  the  territory 
of  Oklahoma  are  Incapable  of  legally  con- 
tracting indebtedness  of  any  kind  or  for  any 
purpose  until  an  assessment  for  the  purpose 
of  taxation  has  been  made,  equalized,  and  ap- 
proved as  required  by  law,  and  that  all  war- 
rants Issued  prior  to  the  .taking  of  said  as- 
sessment are  void  for  any  and  all  purposes, 
and  neither  the  subject  of  funding  Into  bonds 
or  payment  In  money.  The  injunction  grant- 
ed by  the  court  below  in  this  case,  restrain- 
ing the  County  treasurer  from  the  payment  of, 
or  the  commissioners  from  funding  into 
bonds,  the  warrants  Involved  in  .controversy, 
can  he  sustained  only  on  the  ground  that  the 
question  is  governed  by  section  4  of  the  act 
of  congress  of  July  30,  1886,  without  any  con- 
ditions or  limitations  upon  its  application  to 
the  counties  and  municipalities  in  the  terri- 
tory of  Oklahoma;  Section  4  of  that  statute 
reads  as  follows:  "That  no  political  or  nin- 
nicipal  corporation  or  any  other  subdivision 
In  any  of  the  territories  of  the  United  States 
shall  ever  become  indebted  In  any  manner  or 
for  any  purpose  to  any  amount  in  the  aggre- 
gate. Including  existing  indebtedness,  exceed- 
ing four  per  centum  on  the  value  of  the  taxa- 
ble property,  within  such  county  or  subdivi- 
sion, to  be  ascertained  by  the  last  assessment 
for  territorial  and  county  purposes  previous 
to  the  incurring  indebtedness,  and  all  bonds 
or  obligations  in  excess  of  such  amount  given 
by   such   corporation   shall   be   void."     Tba 


Digitized  by 


Google 


578 


46  PACIFIC  REPORTER. 


(Okl. 


conrt,  in  passing  upon  that  case,  held  that  all 
counties,  municipal  corporations,  and  other 
subdivisions  in  the  territory  of  Oklahoma  cre- 
ated and  existing  under  and  by  virtue  of  the 
organic  act  and  the  territorial  statutes  have 
the  power,  prior  to  the  taking  of  the  first  as- 
sessment of  the  taxable  property  for  territo- 
rial and  county  taxation,  to  contract  indebt- 
edness, for  all  necessary  and  legitimate  pur- 
poses, to  an  amount  equal  to  4  per  centum  of 
the  value  of  the  taxable  proiwrty  within  said 
corporation,  county,  or  subdivision,  to  be  de- 
termined by  the  last  assessment  taken  for  the 
purpose  of  territorial  and  county  taxation, 
and  to  issue  warrants  In  evidence  thereof. 
Roger  Mills  county  was  created  and  became 
an  organized  and  existing  corporation,  in 
strict  conformity  to  the  laws  of  congress  and 
the  organic  act  and  the  statutes  of  the  terri- 
tory of  Oklahoma,  on  April  19,  1892.  It  is 
conceded  by  counsel  in  this  case  that  no  as- 
sessment had  been  taken,  nor  was  there  one 
in  existence  during  the  period  within  which 
the  warrants  In  dispute  were  issued.  It  is 
also  conceded  that  the  warTa,nt8  were  issued 
for  necessary  and  legitimate  purposes,  and, 
unless  they  are  void  by  reason  of  having  been 
Issued  prior  to  the  taking  of  the  first  assess- 
ment for  taxation,  are  binding  upon  said 
county.  It  is  therefore  concluded  that  it  was 
and  Is  the  duty  of  the  county  treasurer  to  pay 
the  warrants  in  controversy  with  any  money 
held  by  him  for  the  puriwse  of  paying  the 
warrant  indebtedness  of  the  county,  and  that 
they  are  legal,  and  capable  of  being  funded 
Into  bonds,  should  the  proper  authorities  see 
fit  so  to  do.  The  judgment  of  the  lower  court 
Is  accordingly  reversed.  All  the  justices  con- 
curring, except  McATBB,  J.,  who  presided 
below. 


(4  Okl.  93) 

POLSON  v.  PURCELL  et  al. 
(Supreme  Conrt  of  Oklahoma.     Feb.  13,  1896.) 
Ca8B-Mai»e— Service— ExTESsiox  op  Timb. 
The  district  court,  or  the  judge  thereof,  has 
no  power  to  extend  the  time  for  serving  a  case- 
made  after  the  eitennion  of  time  originally  grant- 
ed has  escpiied.     Abel  v.  Blair  (Okl.)  41  Fac. 
342. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Payne  county;  be- 
fore Justice  Frank  Dale. 

Action  by  0.  C.  Purcell  and  W.  M.  Jackson 
against  T.  M.  Poison.  Judgment  for  plaintiffs 
and  defendant  appeals.     Dismissed. 

C.  R.  Bnckner,  for  plaUitifi!  In  error.  Gardner 
&  Risley,  for  defendants  ha  error. 

BIERER,  J.  The  defendants  in  error  have 
presented  their  motion  to  dismiss  the  appeal 
brought  in  this  case  to  this  court,  the  ground 
of  their  motion  being  that  the  case-made  was 
not  ser\'ed  in  time.  The  record  shows  that  the 
judgment  of  the  district  court  was  rendered  on 
the  24th  day  of  November,  1893,  and  the  plain- 
tiff in  error  given  GO  days  to  make  and  serve 


case-made.  It  further  shows  that  on  Februai}' 
1,  1894,  the  plaintiff  in  error,  by  his  attorney, 
made  a  motion  to  be  granted  a  further  extension 
of  time  of  30  days  to  make  and  serve  his  ca.se- 
made,  and  to  this  motion  Is  attached  the  afiflda- 
vit  of  Ills  attorney  that  he  lias  been  unable  to 
prepare  his  appeal,  and  serve  case-made  in  the 
cause.  The  record  shows  an  acceptance  of 
sei-vice  of  case-made  by  the  attorneys  for  the 
defendants  In  error,  but  does  not  show  when  it 
was  served.  The  record  should  always  atfirma- 
tlvely  show  that  the  case-made  was  served  in 
time.  This  record  not  only  does  not  do  this, 
bnt  it  does  show,  by  the  affidavit  of  appellant's 
own  attorney,  that  it  was  not  served  in  thne, 
and  that  was  his  reason  for  getting  a  further  ex- 
tension of  time.  The  extension  of  time  was 
granted  by  the  trial  judge  as  a^aeA  for,  but  he 
had  no  power  to  then  extend  the  time  to  make 
a  case-made,  and  the  extension  was  absolutely 
void.  Abel  v.  Blair  (Okl.)  41  Pac.  342.  The 
ai)peal  is  dismissed.     All  the  justices  concurring. 

DALE,  C.  J.,  who  tried  the  case  below,  not 
sitting. 


(5  OkL  1) 
GAY  et  al.  v.  THOMAS  et  al. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1806.) 

CONSTITUTIOKAl^  LaW— TaXATIOK  OP  PrOPERTT  OS 

IxniA.s  Reservations— DiscKiMi NATION — Uni- 
FORjiiTV— Taxino  Districts— General  L»ws. 

1.  The  i>ower  of  taxation  is  not  an  arbitrarr 
power,  nor  can  it  tie  exercised  capriciously.  It 
is  hedged  about  and  restricted  by  wise  constitu- 
tional limitations  and  fixed  general  rules.  These 
constitutional  timitations  and  general  rules  are 
designed  to  secure  a  just  apportionment  of  thp 
burdens  of  government  by  requiring  uniformity 
of  contributionfi,  levied  by  fixed  and  general 
rules,  and  apportioned  by  the  law  according  to 
some  uniform  measure  of  equality.  Within 
these  rules  and  iimitntious,  the  authority  and 
power  of  the  legislative  department  is  ab.<iolute 
and  conclusive. 

2.  The  discretion  of  the  legislature  in  matters 
of  taxation  is  very  broad,  and  its  exercise  may 
work  injustice  and  oppression.  The  judicial 
cannot  pfescril)e  to  the  legislative  department  uf 
the  government  limitations  upon  the  exercise  of 
its  acknowledged  powers.  The  power  tg  tax 
may  he  exercised  oppressively,  but  if  it  does 
not  clearly  violate  some  established  rule  or  lim- 
itation, the  responsibility  of  the  legislature  is 
not  to  the  courts,  but  to  the  people,  by  whom 
its  niemijers  are  elected.  The  courts  can  only 
interfere  when  the  conclusion  is  nnavoidablp 
that  the  legislature  has  transcended  its  powers- 
or  clearly  violated  some  constitutional  or  other 
fixed  general  rule  defining  or  limiting  such  pow- 
ers. 

3.  In  the  ateence  of  any  provisions  or  stipu- 
lations in  the  treaties  by  wliich  the  Indiani< 
were  settled  on  the  reservations  iu  this  territory, 
that  the  lands  in  such  reservations  should  not. 
without  the  consent  of  the  Indians  occupying 
them,  be  included  within  the  limits  or  junsdic- 
tion  of  any  state  or  territory  that  might  there- 
after be  created,  and  which  should  include  such 
reservation  within  its  exterior  boundaries,  the 
authority  of  the  territory  may  extend  over  such 
reservation  in  all  matters  of  rightful  legislation. 
not  interfering  with  the  persons  or  property  of 
the  Indians  under  the  protection  of  the  Dniteil 
States.  As  to  all  matters  and  subjects  of  right- 
ful legislation,  not  interfering  with  that  protec- 
tion, and  not  otherwise  repugnant  to  the  consti- 


Digitized  by 


Google 


OW.) 


GAT  t).  THOMAa 


679 


tution  and  lews  ot  the  United  States,  the  legis- 
lative power  of  the  territory  is  as  absolnte,  in 
and  upon  these  reserrations,  as  in  any  otlier 
part  of  this  territory. 

4.  Taxation  is  a  rightfnl  subject  of  legiala- 
tioo.  It  is  the  duty  of  the  territorial  legislature 
to  apportion  the  burdens  of  goremment  upon  all 
property  within  the  territory  not  withdrawn 
from  its  jurisdiction  by  the  organic  act  or  other- 
wise exen)pte<l.  The  property  of  United  States 
citizens,  not  connected  with  the  Indians  kept  up- 
on these  reservations,  is  a  part  of  the  mass  of 
property  within  the  territory,  receiving  the  pro- 
tection of  its  laws  and  subject  to  taxation.  It 
was,  therefore,  the  right  and  duty  of  the  legis- 
lature to  subject  such  property  to  taxation. 

5.  Taxation  of  cattle  of  white  men  kept  and 
grazed  upon  Indian  reservatious  under  leases 
from  the  Indians,  is  not  a  taxation  of  any  right 
or  property  of  the  Indians.  The  taxation  in 
controversy  in  this  case  was  not  assessed  or  lev- 
ied upon  the  real  estate,  or  upon  the  rents  ot 
real  estate,  belonging  to  the  Indians,  and  was 
therefore  not  invalid  as  interfering  with  the 
property  rights  of  the  Indians  under  the  pro- 
tection of  the  United  States  and  withdrawn 
from  the  jurisdiction  of  the  territory,  nor  ob- 
noxious to  the  principle  of  Pollock  v.  Trust  Co., 
16  Sup.  Ct.  673,  157  U.  S.  429,  even  if  the  con- 
stitutional provision  governing  that  case  was 
operative  upon  any  other  legislative  body  than 
the  congress  of  the  United  States  or  in  the  rais- 
ing of  revenue  for  any  other  government  than 
the  federal  government,  which  it  was  not. 

6.  The  establishing  of  taxing  districts  is  a 
legislative,  not  a  judicial,  function.  The  tax- 
ing district  comprising  the  county  of  Kay  and 
the  nttitched  Indian  reservations  and  unorgan- 
ized coimtry  was  not  created  by  the  order  of  the 
supreme  court  attaching  such  Indian  reservation 
and  unorganized  country  to  Kay  county  for  ju- 
dicial purix)se.s,  but  by  the  act  of  March  5,  1895. 
The  supreme  court  attached  such  territory  to  Kay 
county,  for  judicial  purposes,  and  the  legislature 
adopted  and  made  the  district  thus  created  a 
taxing  district. 

7.  An  act  providing  for'  the  taxati(Mi  of  per- 
sonal property  aione  In  a  district  where  there  is 
DO  real  estate  subject  to  taxation  is  not  invalid, 
a»  discriminating  in  taxing  different  kinds  of 
property.  Courts  will  take  judicial  knowledge 
of  the  treaties  of  the  United  States  with  Indian 
tribe«,  and  from  those  treaties  that  the  title  to 
the  lands  in  the  Indian  reservations  in  this  ter- 
ritory is  in  the  Indian  trit>es,  or  in  the  United 
States  for  the  benefit  of  the  Indians,  and  that 
there  is  no  real  estate  therein,  subject  to  taxa- 
tion. 

8.  Taxation  must  be  for  purposes  In  which 
the  people  taxed  have  a  legal  interest.  Prop- 
erty which  is  located  npon  an  Indian  reserva- 
tion, and  which  is  attached  to  a  county  of  the 
territory  for  judicial  purposes,  but  is  not  with- 
in the  geographical  boundaries  of  the  county, 
and  is  not  a  part  of  the  county  for  municipal 
purposes,  and  in  which  the  people  thereof  have 
no  voice  in  the  selection  of  the  county  and  other 
officers,  and  no  part  of  the  fund  derived  from 
the  taxes  levied  can  be  exi>^ided  for  the  pur- 
poses for  which  they  were  levied  within  such 
Indian  reservation,  and  which  taxes,  when  col- 
lected, are  to  be  appropriated  entirely  to  the  ex- 
penses of  the  county,  roads,  and  schools  within 
the  organized  coun^,  cannot  be  taxed  for  the 
various  county,  school,  and  road  purposes  of  such 
county.  The  property  on  such  reservation  can 
only  be  taxed  for  territranal  and  judicial  pur- 
poses. 

9.  See  Daily  Leader  r.  Camerrai,  41  Pac.  635, 
3  Okl.  677. 

10.  An  act  providing  for  listing  and  assessing 
personal  property  in  Indian  reservations  and  im- 
organized  territory  at  a  different  time  from  that 
fixed  for  listing  and  assessing  such  property  in 
organized  counties  is  not  invalid  for  want  of 
uniformity.  Taxes  must  be  assessed  accmrding 
to  some  uniform  role;    but  this  does  not  mean 


that  the  time  and  method  of  aasessment  s^all  be 
identical,  but  only  that,  after  the  legislature 
has  declared  what  classes  of  property  shall  be 
subject  to  taxation,  the  tax  itself  shall  be  levied 
upou  such  property  or  the  owner  thereof  accord- 
ing to  a  uniform  rate  of  valuation. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  A.  U.  O.  Bierer. 

Separate  actions  by  D.  F.  Gay  and  others 
against  A.  M.  Thomas  and  others  for  an  In- 
junction against  tax  sales.  The  actions 
were  subsequently  consolidated,  and  from 
the  judgment  rendered  plaintiffs  and  defend- 
ants bring  error  and  cross  error,  respective- 
ly.   Affirmed. 

The  plaintlfTa  In  error  are  nonresidents  of 
tlie  territory  of  Oklahoma,  and  owners  of 
large  herds  of  cattle  that  were  Icept  and 
grazed,  during  a  portion  of  the  year  1895, 
in  parts  of  the  Osage  Indian  reservation  In 
this  territory.  The  defendants  In  error  are 
the  board  of  county  commissioners,  treasur- 
er, and  sherlfr  of  Kay  county,  Oklahoma 
Territory.  On  the  third  Monday  In  Febru- 
ary, 1894,  the  supreme  court  of  the  territory 
of  Oklahoma,  by  an  order  entered  on  the 
Journals  of  said  court,  attached  to  said  coun- 
ty of  Kay,  for  judicial  purposes,  all  the  Kaw 
or  Kansas  Indian  reservation,  and  all  of  the 
Osage  Indian  reservation  north  of  the  town- 
ship line  dividing  townships  25  and  26  North.  - 
All  of  said  reservations,  so  attached  to  said 
Kay  county  for  Judicial  purposes  by  such  or- 
der, are  without  the  boundaries  of  said  Kay 
county,  as  established  by  the  secretary  of 
the  Interior,  and  are  not  within  the  bound- 
aries of  any  organized  county  of  this  terri- 
tory. Said  territory,  so  attached  to  said  coun- 
ty of  Kay  for  Judicial  purposes,  Is  comprised 
wholly  of  lands  owned  and  occupied  by  In- 
dian tribes,  and  consists,  principally,  of  wild, 
unimproved,  and  unallotted  lands,  used  for 
grazing  purposes.  Plaintiffs  in  error,  dur- 
ing the  year  1895,  and  during  the  month  of 
April  of  said  year,  drove,  transported,  and 
shipped  to  the  ranges  and  pastures  In  that 
part  of  said  Osage  Indian  reservation  at- 
tached to  said  Kay  county  for  Judicial  pur- 
poses, as  aforesaid,  large  herds  and  num- 
bers of  cattle,  which  were  taken  onto  said 
reservation  In  pursuance  and  by  virtue  and 
authority  of  certain  leases  to  plaintiffs  In 
error,  for  grazing  purposes,  made  by  the 
Osage  tribal  government,  under  the  super- 
vision of  the  agent  In  charge  of  said  tribe, 
and  upon  the  ratification  and  approval  of 
the  commissioner  of  Indian  affairs  and  ot 
the  secretary  of  the  interior.  And  said  cat- 
tle of  said  plaintiffs  in  error  were  on  the 
1st  day  of  May  kept  and  grazed  on  that 
part  of  said  Indian  reservation  attached  to 
said  Kay  county  for  Judicial  purposes  as 
aforesaid.  By  an  act  approved  March  5, 
1895,  the  legislative  assembly  of  the  terri- 
tory of  Oklahoma  amended  section  13,  art 
2,  c.  70,  of  the  Oklahoma  Statutes,  relating  to 
revenue,  so  that  the  same  reads  as  follows: 
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"Tbat  when  any  cattle  are  kept  or  grazed 
or  any  other  personal  property  Is  situated  in 
any  unorganized  country,  district  or  reserva- 
tion of  this  territory,  such  property  shall  be 
subject  to  taxation  in  the  organized  county 
to  which  said  country,  district  or  reservation 
is  attached  for  Judicial  purposes;"  and  au- 
thorized the  board  of  county  commissioners 
of  the  organized  county  or  counties  to  which 
such  unorganized  country,  district,  or  res- 
ervation Is  attached  to  appoint  a  special  as- 
sessor each  year,  whose  duty  it  should  be  to 
assess  such  property,  and  conferred  upon 
each  special  assessor  all  the  iwwers  and 
required  him  to  perform  all  the  duties  of  a 
township  assessor.  The  assessor  so  provid- 
ed for  was  required  to  begin  and  perform 
his  duties  between  the  Ist  day  of  April  and 
the  25th  day  of  May  of  each  year,  and  to 
complete  his  duties  and  return  his  tax  lists 
on  or  before  June  Ist,  and  the  property  there- 
in authorized  to  be  assessed,  it  was  provided, 
should  be  valued  as  of  May  Ist  each  year. 
In  pursuance  of  the  provisions  of  said  act, 
the  county  commissiouers  of  said  Kay  coun- 
ty did  duly  appoint  a  special  assessor  for  the 
year  18U5  to  assess  such  cattle  as  were  kept 
and  grazed  and  any  other  personal  property 
situated  in  the  unorganized  country  and 
parts  of  Indian  reservations  attached  to  said 
Kay  county  for  Judicial  purposes,  and  said 
special  assessor  did,  by  virtue  of  said  ap- 
pointment, assess  all  the  personal  property 
In  the  territory  so  attached  to  the  county  of 
Kay  for  Judicial  purposes,  including  ail  of 
the  cattle  of  the  said  plaintlifs  in  error  kept 
and  grazed  In  said  reservation  on  the  1st  day 
of  May,  liJU5.  The  said  special  assessor 
assessed  the  property  of  these  plaintiffs  In 
error  so  located  on  said  territory  attached  to 
said  county  of  Kay  for  Judicial  purposes  as 
aforesaid,  and  returned  the  same  upon  an 
assessment  roll  at  the  total  valuation  of 
$700,469.  Thereafter  the  said  sum  by  the 
clerk  of  said  county  was  carried  into  the 
aggregate  assessment  for  said  county,  and 
by  Mm  certified  to  the  auditor  of  the  terri- 
tory. The  territorial  board  of  equalization, 
in  acting  upon  the  various  assessments  of 
the  various  counties  as  certified  to  said 
board,  raised  the  aggregate  valuation  of  the 
property  returned  for  taxation  upon  the  tax 
rolls  of  said  county  of  Kay  35  per  cent,  and 
the  county  clerk  for  said  county  carried  out 
the  raised  valuation  so  certified  to  him  by 
said  territorial  board  of  equalization  against 
the  property  of  these  plaintiffs  In  error,  and 
made  the  aggregate  valuation  of  such  prop- 
erty ?l,02(!,ti34.  Thereafter  the  territorial 
board  of  equalization  levied  and  duly  certi- 
fied to  the  county  clerk  of  the  county  of 
Kay  tax  levies,  for  territorial  purposes  for 
the  year  1895,  as  follows:  General  revenue, 
three  mills  on  the  dollar;  university  fund, 
one-half  mill  on  the  dollar;  normal  school 
fund,  one-half  mill  on  the  dollar;  bond  inter- 
est fund,  one-half  mill  on  the  dollar;  board 
of  education  fund,  one-half  mill  on  the  dol- 


lar. The  board  of  county  commissioners  for 
the  county  of  Kay  made  the  following  levies 
for  the  year  1895:  For  salaries,  five  mills  oa 
,the  dollar;  for  contingent  expenses,  three 
mills  on  the  dollar;  for  sinking  fund,  one 
and  one-half  mills  on  the  dollar;  for  court 
expenses,  two  and  one-half  mills  on  the  dol- 
lar; for  county  supplies,  three  mills  on  the 
dollar;  for  road  and  bridge  fund,  two  mills 
on  the  dollar;  for  poor  fund  of  said  county, 
one  mill  on  the  dollar;  for  county  school 
fund  of  said  county,  one  mill  on  the  dollar. 
The  county  clerk  of  said  county  of  Kay  car- 
ried the '  valuation  of  the  property  of  these 
plaintiffs  in  eri-or  upon  the  tax  rolls  of  said 
county,  and  against  the  same  extended  the 
levies  as  aforesaid,  and  charged  against  the 
property  of  these  plaintiffs  in  error  in  the 
aggregate  the  sum  of  $26,174.16.  Before 
these  taxes  became  delinquent  plaintiffs  in 
error  began  to  remove,  or  attempted  to  re- 
move, their  respective  property  from  the 
territory  attached  to  Kay  coimty  for  judi- 
cial purposes,  and  beyond  the  limits  of  Okla- 
homa Territory.  The  treasurer  of  said  Kay 
county  Issued  tax  warrants  for  the  several 
amounts  of  taxes  levied  against  the  property 
of  e«u:h  of  said  plaintiffs  In  error  and  de- 
livered the  same  to  the  sheriff  of  said  county 
for  execution.  Said  sheriff  seized  certain 
property  of  each  of  plaintiffs  in  error  by 
virtue  of  such  tax  warrants.  The  plaintiffs 
in.  error  filed  their  several  petitions  In  the 
district  court  of  Kay  county,  and  on  appli- 
cation obtained  injunctions  restraining  the 
defendants  In  error  from  making  any  further 
attempt  to  collect  such  taxes.  Afterwards, 
on  motion,  the  several  actions  were  con- 
solidated Into  one.  To  the  petition  filed  in 
such  consolidated  action  the  defendants  in 
error  filed  a  general  demurrer.  At  the  hear- 
ing the  district  court  sustained  the  demurrer 
in  part  and  overruled  It  in  part,  holding  that 
all  of  the  levies  made  for  territorial  purposes 
and  the  county  levy  for  court  expenses  were 
valid,  and  as  to  those  levies  the  Injunction 
was  dissolved,  and  as  to  all  of  the  other 
county  levies  such  injunctions  were  made 
perpetual.  From  that  part  of  the  order  and 
Judgment  of  the  court  dissolving  the  injunc- 
tion as  to  the  territorial  taxes,  and  the  one 
county  fund  levy,  plaintiffs  appealed.  From 
that  part  perpetuating  the  Injunction  as  to 
all  of  the  county  levies,  except  that  for  court 
expenses,  the  defendants  appealed,  and  filed 
their  cross  petitions  in  error,  and  the  case  is 
thus  here  for  review. 

Asp,  Sbartel  &  Cottlngham,  for  plaintiffs  in 
error.  C.  A.  Galbraith,  Atty.  Gen.,  and  O.  L, 
Weir,  for  defendants  In  error. 

TARSNEY,  J.  (after  stating  the  facts).  The 
questions  involved  are  of  great  public  and 
private  interest,  and  have  received  from  us 
that  very  careful  consideration  and  attention 
which  their  importance  demands.  By  section 
6  of  the  organic  act  of  the  territory  It  is  pro- 
I  vided:     "Tbat  the  legislative  power  of   the 


Digitized  by 


Google 


OB.) 


GAT  V.  THOMAS. 


581 


territory  shall  extend  to  all  rightful  subjects 
of  legislation,' not  incoDsiatent  with  the  con- 
stitution and  laws  of  the  United  States,  but 
no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall  be 
imposed  on  the  property  of  the  United  States 
nor  fihall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or 
other  property  of  residents,  nor  shall  any 
law  be  passed  imi>airing  the  Tight  to  private 
property,  nor  shall  any  unequal  discrimination 
he  made  in  taxing  different  kinds  of  property, 
but  all  property  subject  to  taxation  shall  be 
taxed  In  proportion  to  it8  value.  •  •  •"  A 
broader  giant  of  legislative  power  than  that 
contained  in  this  section  could  hardly  be  con- 
ceived of.  This  organic  act  of  the  territory 
defined  its  boimdaries,  created  a  government, 
which  comprised  a  legislative  department, 
vestcid  with  power  of  legislating  upon  all 
rightful  subjects  of  legislation,  and  co-exten- 
sive with  the  exterior  boundaries  of  the  ter- 
ritory. The  taxing  power  is  a  part  of  the 
legislative  power  of  government,  and  taxation 
Is'a  rightful  subject  of  legislation.  Taxes  are 
the  enforced  contributions  upon  persons  or 
property  levied  by  the  government  by  virtue 
of  its  sovereignty  for  the  support  of  gov- 
ernment and  for  public  needs.  The  citizen 
pays  from  his  property  the  portion  demanded, 
in  order  that  by  means  thereof  he  may  be  se- 
cured in  the  enjoyment  of  the  benefits  of  or- 
ganized society.  The  power  Is  unlimited  In 
Its  reach  as  to  subjects.  In  Its  very  nature  it 
acknowledges  no  limit.  It  Is  sometimes  said 
that  in  Its  exercise  it  may  become  a  power  to 
confiscate  or  to  destroy,  but  this  must  be  thus 
qualified:  that  imder  our  system  of  constitu- 
tional government  it  difters  from  the  forced 
contributions,  loans,  and  benevolences  of  ar- 
bitrary and  tyrannical  governments.  It  is  not 
an  arbitrary  power,  nor  can  it  be  exercised 
capriciously.  It  is  hedged  about  and  restrict- 
ed by  wise  constitutloual  limitations  and  fixed 
general  rules.  These  constitutional  limita- 
tions and  general  rules  are  designed  to  secure 
a  Just  apportionment  of  the  burdens  of  gov- 
ernment by  requiring  uniformity  of  contribu- 
tions, levied  by  fixed  general  rules,  and  ap- 
portioned by  the  law  according  to  some  uni- 
form measure  of  equality.  Within  these 
rules  and  limitations,  the  authority  and  pow- 
er of  the  legislative  department  Is  absolute 
and  conclusive.  The  ends  sought  to  be  reach- 
ed by  these  genera'l  and  fundamental  rules 
and  constitutional  restrictions  upon  the  pow- 
ers of  taxation  are  equality,  uniformity,  and 
Justice  In  apportioning  the  burdens  of  gov- 
ernment; but,  as  the  Idea  of  exact  equality, 
uniformity,  or  Justice  under  any  system  of  hu- 
man laws  being  attainable  is  Utopian,  it  Is  not 
expected  that  such  exactness  can  be  attained 
in  the  exercise  of  the  powers  of  taxation. 
Notwithstanding  such  fixed  general  rules  and 
limitations,  the  discretion  of  the  legislature  is 
very  broad,  and  Its  exercise  may  work  injus- 
tice and  oppression.  If  such  discretionary  pow- 
er be  threatened  with  abuse,  security  must 


be  found  in  the  responsibility  of  the  legisla- 
ture that  Imposes  the  tax  to  the  constituency 
that  elected  them.  The  Judicial  cannot  pre- 
scribe to  the  legislative  department  of  the 
government  limitations  upon  the  exercise  of 
its  acknowledged  powers.  The  power  to  tax 
may  be  exercised  oppressively  upon  persons 
ox  with  regard  to  property,  but,  if  It  do  not 
clearly  vlolfite  some  established  rule  of  lim- 
itation, the  responsibility  *of  the  legislature 
Is  not  to  the  courts,  but  to  the  people,  by 
whom  Its  members  are  elected.  The  courts 
can  only  interfere  when  the  conclusion  is  un- 
avoidable that  the  legislature  has  transcend- 
ed its  powers,  or  clearly  violated  some  con- 
stitutional or  other  fixed  general  rule  defin- 
ing or  limiting  such  power.  Bank  v.  Fennb, 
8  Wall.  548;  Weston  v.  City  Council,  2  Pet. 
449-466;  Lane  Co.  v.  Oregon,  7  Wall.  71; 
Tallman  v.  Treasurer  of  Butler  Co.,  12  Iowa, 
531. 

Our  Inquiry,  then,  is,  did  the  legislature,  by 
the  act  of  1895,  under  authority  of  which  the 
taxes  In  controversy  were  assessed  and  levied, 
transcend  its  powers,  and  is  such  act  a  viola- 
tion of  any  constitutional  or  other  fixed  general 
rule  controlling  the  discretion  of  the  legisla- 
ture? The  only  limitation  or  restriction  upon 
the  taxing  power  of  the  legislature  which  1 
find  In  the  organic  act  for  the  territory  is  that 
contained  In  section  6  of  said  act,  which  is  as 
follows:  "No  tax  shall  be  Imposed  on  the  prop- 
erty of  the  United  States  nor  shall  the  lands  or 
other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  property  of  residents, 
nor  shall  any  law  be  passed  impairing  the 
right  to  private  property,  nor  shall  any  un- 
equal discrimination  be  made  in  taxing  dif- 
ferent kinds  of  property,  but  all  property  sub- 
ject to  taxation  shall  be  taxed  in  proportion  to 
Its  value."  And  the  following  provision  in 
section  1  of  said  act:  "Provided,  that  nothing 
in  this  act  shall  be  construed  to  impair  any 
right  now  pertaining  to  any  Indians  or  Indian 
tribe  in  said  territory  under  the  laws,  agree- 
ments and  treaties  of  the  United  States  or  to 
Impair  the  rights  of  persons  or  property  per- 
taining to  said  Indians,  or  to  affect  the  authori- 
ty of  the  government  of  the  United  States  to 
make  any  regulation  or  to  make  any  law  re- 
specting said  Indians,  their  lands,  property  or 
other  rights  which  it  would  have  been  compe- 
tent to  make  or  enact  if  this  act  bad  not  been 
passed."  If,  therefore,  there  be  any  restric- 
tion or  limitation  upon  the  power  of  the  legisla- 
ture to  tax  the  property  of  plaintiffs,  or  which 
makes  such  taxation  invalid,  it  must  be  found 
In  these  provisions  of  the  organic  act  or  in  the 
constitution,  treaties,  or  legislation  of  the  Unit- 
ed States,  or  some  general  rule  Inherent  in  our 
system  of  government.  It  is  not  contended 
that  the  act  under  which  these  taxes  are  sought 
to  be  imposed  is  obnoxious  to  any  provision  of 
the  federal  constitution,  but  it  is  contended  by 
plaintiffs  that  the  legislature  has  no  Jurisdiction 
to  enact  laws,  especially  tax  laws,  and  put  the 
same  in  force  in  these  Indian  reservations; 
the  argument  being  that,  although  these  res- 
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eryatlons  are  within  the  exterior  boundaries  of 
Oklahoma  territory,  yet  they  comprise  no  part 
of  the  teiTitory  for  territorial  governmental 
purposes,  but  are  exclusively  under  the  juris- 
diction of  the  United  States,  and  that  the  leg- 
islative power  of  the  territory  does  not  extend 
over  them.  It  is  conceded  by  counsel  for  plain- 
tiffs that  the  treaty  under  which  the  Osiige 
Indians  were  settled  on  these  lands  contained 
no  provision  or  stipulation  by  which  said  In- 
dian tribe,  or  the  lands  occupied  by  them,  were 
not,  without  their  consent,  to  tie  Included  with- 
in the  limits  or  jurisdiction  of  any  state  or  ter- 
ritory that  might  thei-eafter  be  created,  and 
which  should  include  such  reservation  within 
Its  exterior  boundaries;  that  tliere  was  at  the 
time  the  organic  act  creating  the  territory  of 
Oklahoma  was  passed,  and  at  the  time  the  act 
of  1895,  authorizing  the  taxation  hi  controversy, 
was  enacted,  and  at  the  time  these  taxes  were 
assessed  and  levied,  no  treaty  with  the  Osage 
Indian  tribe  that  the  lands,  or  any  part  there- 
of, within  this  reservation,  should  be  thus  ex- 
cluded fr»m  the  limits  and  jurisdiction  of  any' 
state  or  territory.  I  think  there  is  no  proposi- 
tion better  settled  by  autborities  than  that.  In 
the  absence  of  such  treaty  stipulation,  the  au- 
thority of  the  territory  may  rightfully  extend 
over  such  reservation  In  all  matters  of  rightful 
legislation,  not  Interfering  with  the  persons  and 
property  of  the  Indians  within  such  reservation 
under  the  protection  of  the  laws  and  authontj' 
of  the  United  States;  and  that  as  to  all  mat- 
ters and  subjects  of  rightful  legislation,  not 
interfering  with  that  protection,  and  not  other- 
wise repugnant  to  the  constitution  and  laws  of 
the  United  States,  the  legislative  power  of  the 
territory  is  absolute.  Railway  Co.  v.  Fisher, 
116  U.  S.  28,  6  Sup.  Ct  246;  i^angford  v.  Mon- 
teith,  102  U.  S.  145;  Phoenix  &  M.  R.  Co.  v. 
Territory  (Ariz.)  na  Pac.  310;  Maricopa  &  P. 
R.  Co.  V.  Arizona,  150  U.  S.  347,  15  Sup.  Ct 
391;  Torrey  v.  Baldwhi  (Wyo.)  26  Pac.  'MS; 
PetiOon  of  Gon-shay-ee,  130  U.  8.  343,  9  Sup. 
Ct  542;  Ex  parte  Crow  Dog.  109  U.  S.  550, 
560,  3  Sup.  Ct  396;  U.  S.  v.  Kagama.  118  U. 
S.  375,  6  Sup.  Ct.  1109;  U.  S.  v.  Prldgeon,  153 
U.  S.  48,  14  Sup.  Ct  746.  This  doctrine  was 
distinctly  held  by  this  court  In  Keokuk  v. 
Ulam.  4  Okl.  — ,  38  Pac.  1083.  The  conten- 
tion of  plaiDtiCts  upon  this  proposition  w.>uld 
seem  to  be  based  upon  rcasonmgs  and  autiori- 
tles  which  are  not  applicable.  Their  conten- 
tion seems. to  be  that  these  reservations  are  to 
be  considered  as  exclusively  under  the  jurisdic- 
tion of  the  United  States,  the  same  as  lai'ds 
purchased  by  the  United  States  within  the 
boundaries  of  states,  and  w^ltb  the  consent  of 
said  states,  for  the  purposes  of  forts,  ai-scnals, 
magazines,  navy  yards,  »'.ock  yards,  etc.  If 
this  contention  were  correct,  then  It  would  be 
supported  by  all  the  authorities,  and  would  pre- 
vail; for  I  concede  it  to  be  uneontroverted  that 
property  sltuatc<I  wholly  within  boundaries 
exj'luslvely  within  the  jurisdiction  of  the  Unit- 
ed States  cannot  be  taxed  by  the  state  or  ter- 
ritory within  which  it  niay  be  situated.  But 
these  reservations  are  not   within  bouudaries 


exclusively  withhi  the  jurisdiction  of  the  Unit- 
ed States,  for  the  reason  ttiat  congress,  in  sec- 
tion 6  of  the  organic  act  of  this  territory,  dele- 
gated to  the  government  of  the  territory  legisla- 
tive power  extending  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States  within  the 
exterior  boundaries  of  the  territory  created  by 
that  act,  which  Includes  the  reservation  which 
is  the  locus  of  thfs  controversy;  that  the  juris- 
diction conferred  upon  the  territory  Is  not  ex- 
clusive. That  congress  has  reserved  to  itself 
jurisdiction  over  the  persons  and  lands  of  the 
Indians  occupying  the  reservation  does  not 
diminish  or  restrict  the  authority  of  tlie  terri- 
tory to  legislate  concerning  the  persons  and 
property  of  citizens  ot  the  United  States  there- 
in. It  was  the  duty  of  the  territorial  legisla- 
ture to  apportion  the  burdens  of  government 
upon  all  property  within  the  territory  not  with- 
drawn from  its  jurisdiction  by  the  organic  act 
or  other  laws  of  the  United  States,  or  not  otlier- 
wise  exempted  from  such  burden  by  law.  The 
property  of  the  plaintiff  comprised  a  part  of  the 
mass  of  property  within  the  territory  which 
was  receiving  the  protection  of  its  laws,  and 
which  might  lawfully  be,  and  should  Justly  be, 
i^ubjected  to  taxation.  And  the  right  to  sub- 
ject such  property  to  taxation,  under  the  condi- 
tions and  the  situation  In  which  plaintilTs 
property  was,  has  not  t)een  denied  by  any  court, 
but  has  been  upheld  In  numerous  Instances. 
Railway  Co.  v.  Fisher,  116  U.  S.  28,  6  Sup.  Ct 
246;  Torrey  v.  Baldwin  (Wyo.)  26  Pac.  908; 
In  re  Phoenix  &  M.  R.  Co.  (Ariz.)  26  Pac.  310; 
Farrls  v.  Vannler,  6  Dak.  186,  42  N.  W.  34; 
Maricopa  &  P.  R.  Co.  v.  Arizona,  156  U.  S. 
347,  15  Sup.  Ct  391.  In  Torrey  v.  Baldwto, 
26  Pac.  908,  the  supreme  court  of  Wyoming 
held  that  the  treaty  of  July  3,  1868,  with  the 
Shoshoncs,  pursuant  to  which  their  reserva- 
tion was  established,  contained  no  reservation 
or  exception  whereby  it  should  be  excluded  and 
excepted  out  of  the  territory  within  which  it 
was  situated,  and  tliat  the  reservation  was  in- 
cluded withhi  the  territory,  and  that  cattle 
thereon  belonging  to  a  white  i)erson  in  no  wise 
connected  with  the  Indians  were  subject  to  tax- 
ation in  the  county  withhi  which  the  reservation 
lay.  In  Be  Phoenix  &  M.  R.  Co.,  supra,  the  su- 
preme court  of  Arizona  held  that,  in  the  absence 
of  treaty  or  other  express  exdusions,  the  differ- 
ent Indian  reservations  became  a  part  of  the 
territoi-y  where  situate,  and  subject  to  terri- 
torial legislative  jmrlsdiction,  subject,  however, 
to  the  powers  of  the  general  government  to 
make  regulations  respecting  the  Indians,  their 
property,  etc.;  and  that  a  railroad  built  across 
an  Indian  reservation  in  the  territory  is  sub- 
ject to  taxation  by  the  territory,  wliere  there 
are  no  treaty  stipulations  or  express  exclusions 
against  the  jurisdiction  of  the  territory;  and 
this  decision  was,  on  appeal,  affirmed  by  the 
supreme  court  of  the  United  States  hi  156  U. 
S.  347,  15  Sup.  Ct  391,  supra.  In  Railway  Co. 
V.  Fisher,  116  U.  S.  31.  6  Sup.  Ct  246,  Mr. 
Justice  Field  says:  "The  authortty  of  tlie  ter- 
ritory may  rightfully  extend  to  all  matters  aot 
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interfering  with  that  protection  [protection  of 
Indians  and  their  property].  It  has,  therefore, 
been  held  that  process  of  Its  courts  may  run  In- 
to an  Indian  reservation  of  this  kind  where 
the  subject-matter  In  controversy  is  otherwise 
within  their  cognizance.  If  the  plalntifC  law- 
fully constructed  and  now  operates  a  railroad 
through  the  reservation,  it  Is  not  perceived  that 
any  Just  rights  at  the  Indians  under  the  treaty 
can  be  impaired  by  taxing  the  road  and  proper- 
ty used  In  operating  It." 

Afurther  contention  of  the  plaintiffs  is:  That 
this  reservation,  under  the  statutes  of  the  Unit- 
ed States,  has  been  leased  by  the  Osage  Na- 
tion or  Tribe  for  grazing  purposes,  and  that  the 
taxation  of  cattle  kept  and  grazed  upon  said 
reservation  is  a  direct  tax  upon  the  right  of  the 
Indians  to  lease  the  same,  and  decreases  to  the 
extent  of  the  tax  the  value  of  the  Indian  lands; 
that  the  act  authorizing  such  taxation  is  in  di- 
rect derogation  of  the  property  rights  of  the 
Indians  upon  such  reservation,  and  Is,  there- 
fore, void.  This  proposition  Is  without  meilt, 
and  certainly  is  unsupported  by  authority.  The 
authority  upon  which  plaintiffs  rely  to  support 
this  contention  is  the  case  of  Pollock  v.  Trust 
Co.,  137  U.  S.  429,  15  Sup.  Ct.  67.3,  known  as 
the  "Income  Tax  Case."  Counsel,  in  theh* 
brief,  quote  from  Mr.  Chief  Justice  Fuller,  on 
page  555,  157  U.  S.,  and  page  679,  15  Sup.  Ct., 
in  the  report  of  that  case,  as  follows:  "The 
contention  of  the  plaintiff  Is,  first,  that  the  law 
in  question  In  Imposing  a  tax  upon  the  Income 
or  rents  of  real  estate  Imposes  a  tax  upon  the 
real  estate  Itself,  and  In  imposing  a  tax  upon 
the  Interest  or  income  of  bonds  or  other  per- 
sonal property  held  for  the  purpose  of  Income, 
or  ordinarily  yielding  Income,  Imposes  a  tax  up- 
on the  personal  estate  Itself;  that  such  tax  is  a 
direct  tax,  and  void,  because  imposed  without 
regard  to  the  rule  of  apportionment;  and  that 
by  reason  thereof  the  whole  law  is  Invalidated." 
It  is  tme  ttiat  the  contention  was  sustained  by 
a  majority  of  a  divided  court  In  that  case,  but  I 
am  unable  to  perceive  Its  application  to  the 
principles  of  the  case  at  uar.  The  contention 
was  sustained  hi  tliat  case  because  it  was  held 
tliat  a  tax  upon  th6  Income  or  -ents  of  real  es- 
tate imposed  a  tax  upon  the  real  estate  itself; 
that  it  was,  therefore,  a  dir',<ct  tax;  and  that, 
being  such.  It  was  obnoxious  to  the  provision  of 
the  constitution  prohibiting  i.he  levy  of  direct 
taxes  except  by  apportionment  among  the  sev- 
eral states.  It  would  not  be  seriously  con- 
tended that  that  provision  of  the  federal  con- 
stitution prescribed  a  rule  operative  upon  any 
other  legislative  authority  than  the  congress  of 
the  United  States,  or  in  the  raising  of  revenue 
(or  the  support  of  any  government  other  than 
the  federal  government;  but,  even  If  such  con- 
tention should  be  made,  the  nrindple  of  the 
case  cited  is  not  broad  enough  to  cover  the 
proposition  submitted  by  counsel  for  plaintiffs. 
The  taxation  we  are  considering  was  not  as- 
sessed or  levied  upon  the  real  estate  or  other 
property  of  the  Indians  occnpyiag  this  reserva- 
tl<m,  nor  upon  the  income  or  rents  of  such  In- 
dians derived  from  such  real  estate  or  other 


property.  This  tax  is  not  levied  upon  the  rents 
which  are  paid  to  these  Indians  under  their 
leases  to  the  plaintiffs,  but  it  is  levied  upon  the 
property  of  the  plahitlffs  In  which  the  Indians 
have  no  Interest  The  argument  that  taxation 
upon  property  brought  Into  this  reservation  for 
the  purpose  of  grazing  upon  Indian  lands  is  an 
additional  servitude  that  decreases  the  salable 
value  of  the  land,  and  that  it  operates  in  fixbig 
the  rental  value  of  these  lands  to  the  same  ex- 
tent It  would  if  made  a  tax  upon  the  land  it- 
self, is  scarcely  less  remote  than  to  say  that 
the  tariffs  which  these  cattle  owners  have  to 
pay  to  railroad  corporations  ior  transporting 
their  cattle  out  of  these  reservations  to  market 
Is  an  additional  servitude  that  decreases  the 
rental  value  of  the  lands  of  the  Indians,  or  that 
the  taxation  of  the  personal  property  of  a  ten- 
ant is  an  added  servitude  on  the  freehold  of  the 
landloi-d.  I  do  not  think  the  act  of  the  legis- 
lature providing  for  this  taxation  In  any  man- 
ner Impairs  the  property  rights  of  the  Indians 
occupying  thib  reservation. 

Another  contention  of  the  plaintiffs  is  that  this 
taxation  Is  unconstitutional  and  void,  because 
It  rests  upon  the  attempt  of  the  supreme  court 
of  the  territory  to  fix  taxing  districts,  which  is 
a  legislative  function.  The  answer  to  this  prop- 
osition is  that  the  supreme  court  of  the  terrt- 
toiy  has  not  attempted  to  fix  any  taxing  dis- 
tricts; that  that 'Court,  under  the  powers  ex- 
pressly vested  in  it  by  the  organic  act  of  the 
territory  In  1894,  attached  this  reservation  and 
unorganized  country  to  Kay  county  for  judicial 
purposes,  and  not  for  the  purposes  of  taxation; 
that  the  taxing  districts  in  which  these  taxes 
were  imposed  and  levied  were  created  and  fixed, 
not  by  the  supreme  court,  but  by  the  legislature. 
In  the  act  of  1895;  he  language  of  the  act  be- 
ing: "That  when  any  cattle  are  kept  or  grazed 
or  any  other  personal  property  Is  situated  in  any 
unorganized  country,  district  or  reservation  of 
this  territory,  tliat  such  property  shall  be  sub- 
ject to  taxation  in  the  organized  county  to 
which  said  country,  district  or  reservation  b 
attached  for  judicial  purposes."  It  was  by  this 
act  that  a  taxing  district  was  created,  and  not 
by  the  oi-der  of  the  court 

Another  objection  which  plaintiffs  make 
against  the  legality  of  this  tax  is  that  the  act 
attempting  to  authorize  It  only  applies  to  per- 
sonal property;  that  no  provision  Is  made  for 
the  taxing  of  real  estate  In  such  reservation; 
that  it  is  a  discrimination  In  taxing  different 
Idnds  of  property,  and  therefore  in  conflict  with 
the  organic  act.  This  court  will  take  Judicial 
knowledge  of  the  public  treaties  of  the  United 
States,  and  from  such  treaties  the  court  has  ju- 
dicial knowledge  that  the  title  to  sU  the  lands 
within  this  Indian  reservation  is  in  the  Indian 
tribe  or  in  the  United  States  for  the  use  of 
said  Indian  tribe.  The  power  of  taxation  pos- 
sessed by  tue  territorial  government  not  extend- 
ing to  the  taxhig  of  the  property  of  the  United 
States  or  of  the  Indian  wards  of  the  United 
States,  there  is  no  taxable  .eal  estate  in  said 
reservation,  and  consequently  the  aot  does  not 
discriminate  as  between  different  kinds  of  prop- 
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erty  subject  to  taxation,  there  not  being  diJfer- 
ent  kinds  of  property  subject  to  taxation  In  such 
reservation. 

The  most  serious  contention  of  the  plain- 
tiffs that  confronts  us  In  this  matter  is  that  the 
act  under  which  these  taxes  were  assessed 
and  levied  Is  void,  for  the  reason  that  it  at- 
tempts to  tax  property  situated  In  these  In- 
dian reservations  for  the  benefit  of  the  coun- 
ties to  which  they  are  attached  for  Judi- 
cial purposes.  The  owners  and  holders  of 
property  on  these  Indian  reservations,  it  Is 
claimed,  have  no  interest  In  the  taxes  gath- 
ered by  said  counties,  no  voice  In  their  ex- 
penditure, nor  benefit  therefrom,  said  Indian 
reservations  not  being  within  the  geographi- 
cal boundaries  of  said  counties;  that  the 
taxing  of  tlTe  owners  of  said  property  by 
such  counties  is  taking  the  property  of  the 
persons  holding  said  property  on  said  res- 
ervation for  the  benefit  of  the  residents  of 
said  county,  and  Is,  therefore,  taking  private 
property  for  private  uses.  It  Is  argued  that 
plaintitTs  have  no  Interest  In  the  purposes 
for  which  these  taxes  are  to  be  expended, 
and  win  derive  no  benefit  from  their  ex- 
penditure; that  the  moneys  derived  from 
this  taxation  under  the  county  levy  will  all 
be  expended  within  the  organized  county  of- 
Kay;  that  plaintiffs  are  nonresidents  of  the 
territory;  and  that  neither  they  nor  their 
property  are  within  said  county  of  Kay,  and 
therefore  cannot  be  benefited  by  the  expendi- 
ture of  moneys  apportioned  and  used  for  the 
salary  fund,  contingent  expense  fund,  sink- 
ing fund,  court  expense  fund,  county  sup- 
plies fund,  road  and  bridge  fund,  poor  fund, 
or  county  school  fund  of  said  county.  We 
have  been  cited  to  or  been  able  to  find  but  one 
authority  directly  In  polnjt  upon  the  proposition 
as  presented  in  this  case.  In  the  case  of 
Farrls  v.  Vannler,  42  N.  W.  34,  the  supreme 
court  of  Dakota  territory,  in  a  case  similar 
to  this  In  all  particulars,  save  that  the  at- 
tached territory  was  not  an  Indian  reserva- 
tion, but  was  unorganized  territory,  held  the 
levy  for  territorial  purposes  to  be  valid,  and 
those  for  county  purposes  to  be  Invalid. 
There  are  a  numl>er  of  authorities  upon 
analogous  cases,  but  such  authorities  are 
confiictlng.  The  greater  number  of  author- 
ities presented  by  counsel  for  plaintiffs  m 
their  brief  upon  this  pro{>ositlon  relate  to 
cases  of  special  assessments  for  local  Im- 
provement, such  as  the  construction  of  high- 
ways, streets,  pavements,  sewers,  etc.,  where 
the  benefits  are  peculiar  to  a  limited  dis- 
trict or  locality;  and  this  class  of  cases  have 
always  been  held  distinct  In  principle  from 
that  which  we  are  considering,  and  the  right 
to  Impose  such  taxes  has  always  been  held 
to  be  founded  upon  and  to  be  governed  by 
different  principles  from  those  embraced  in 
public  taxation  for  ordinary  public  or  gov- 
ernmental purposes.  Bearing  upon  the  case 
at  bar  Is  the  case  of  Wells  v.  City  of  Weston, 
22  Mo.  384,  in  which  the  court  held  that  "the 
legislature  cannot  authorize  a  municipal  cor- 


poration to  tax  for  Its  own  local  purposes 
land  lying  beyond  the  corporate  limits."  In 
Cheaney  v.  Hooser,  9  B.  Mon.  341,  the  court 
held  that  the  extension  of  the  limits  of  one 
town  so  as  to  Include  the  adjacent  lands  of 
another  town  against  or  without  the  consent 
of  the  owners,  and  subject  the  property  and 
people  within  the  added  territory  to  the  ju- 
risdiction and  taxing  powers  of  the  extended 
municipal  government,  without  the  consent 
of  the  added  population,  is.  In  effect,  taking 
private  property  for  public  use.  In  Sharp- 
less  V.  JIayor,  etc.,  21  Pa.  St.  172,  the  court 
said:  "By  taxation  is  meant  a  certain  mode 
of  raising  revenue  for  a  public  purpose  In 
which  the  community  that  pays  It  has  an  In- 
terest; but,  to  make  a  tax  law  unconstitu- 
tional on  this  ground.  It  must  be  apparent 
at  the  first  blush  that  the  community  taxed 
can  have  no  possible  Interest  In  the  purpose 
to  which  their  money  Is  to  be  applied.  And 
this  Is  more  especially  true  If  It  be  a  local 
tax,  and  If  the  local  authorities  have  them- 
selves laid  the  tax  In  pursuance  of  an  act  of 
the  assembly."  In  a  case  In  Tennessee 
(Taylor  v.  Chandler,  9  Heisk.  349)  the  court 
said:  "A  state  burden  cannot  be  placed  up- 
on any  territory  less  than  the  entire  state, 
nor  a  county  burden  upon  territory  greater 
or  smaller  than  the  county."  In  Case  of 
Washington  Ave.,  69  Pa.  St.  361,  the  learned 
judge  delivering  the  opinion  says:  "I  admit 
that  the  power  to  tax  Is  unbounded  by  any 
express  limit  In  the  constitution;  that  it  may 
be  exercised  to  the  full  extent  of  the  public 
exigency.  I  concede  that  it  differs  from  the 
pbwer  of  eminent  domain,  and  has  no  thought 
of  compensation  by  way  of  a  return  for  that 
which  Is  taken  and  applied  to  the  public 
good,  further  than  all  derive  benefit  from 
the  purpose  to  which  It  Is  applied."  In  Mor- 
ford  V.  Unger,  8  Iowa,  82,  the  court  said: 
"The  extension  of  the  limits  of  a  city  or 
town  so  as  to  include  Its  actual  enlarge- 
ment as  manifested  by  houses  and  population 
is  to  be  deemed  a  legitimate  exercise  of  leg- 
islative power.  An  indefinite  or  unreason- 
able extension,  so  as' to  embrace  lands  and 
farms  that  are  distant  from  the  local  g;ov- 
ernment,  does  not  rest  upon  the  same  au- 
thority. And  although  It  may  be  a  delicate, 
as  well  as  a  dlflBcnlt,  duty  for  the  Judiciary 
to  Interpose,  we  have  no  doubt  but  that  there 
are  limits  beyond  which  the  legislative  dis- 
cretion cannot  go."  Kelly  v.  City  of  Pitts- 
btirgh,  104  U.  S.  658,  was  a  case  wherein  the 
city  of  Pittsburgh,  under  an  act  of  the  legis- 
lature, extended  the  city  limits  so  as  to  in- 
clude the  plaintitTs  farm,  and  assessed  the 
same  as  other  property  In  the  city  was  as- 
sessed for  street  tax,  school  tax,  etc.  The 
court.  In  sustaining  the  validity  of  the  ex- 
tension, said:  "  We  cannot  say  Judicially 
that  Mr.  Kelly  received  no  benefit  from  the 
city  organization.  These  streets,  If  they  do 
not  penetrate  his  farm,  lead  to  It.  The  wa- 
terworks will  probably  reach  him  some  day, 
and  may  be  near  enough  him  now  to  serve 
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on  some  occasions.  The  schools  may  re- 
ceive his  children,  and  in  this  regard  he  can 
be  in  no  worse  condition  than  those  living 
in  the  city  having  no  children,  and  who 
pay  for  the  support  of  the  schools.  Every 
man  in  a  county,  a  town,  a  city,  a  state,  is 
deeply  Interested  In  the  education  of  the 
children  of  the  community,  because  bis  peace 
iiud  quiet,  his  happiness  and  prosperity,  are 
largely  dependent  upon  the  Intelligence  and 
moral  training  which  It  Is  the  object  of  the 
public  schools  to  supply  to  the  children  of 
his  neighbors  and  associates,  If  he  has  none 
himself.  The  police  government,  the  officers 
whose  duty  it  is  to  pimlsh  and  prevent  crime, 
are  paid  out  of  the  taxes.  Has  he  no  Inter- 
est in  their  protection,  because  he  lives  far- 
ther from  the  courthouse  and  the  police  sta- 
tion than  the  others?  Clearly,  these  are 
matters  of  detail  within  the  legislative  dis- 
cretion, and,  therefore,  of  power  in  the  law- 
making body  within  whose  Jurisdiction  the 
parties  live.  This  court  cannot  say,  In  such 
cases,  however  great  the  hardships  or  un- 
equal the  burden,  that  the  tax  collected  for 
such  purposes  is  taking  the  property  of  the 
taxpayers  without  due  process  of  law."  I 
might  multiply  citations  from  conflicting  au- 
thorities like  the§e,  without  finding  any  rule 
to  guide  or  definitely  determine  where  the 
line  can  be  drawn  which  determines,  in  cases 
like  this,  the  limit  of  legislative  discretion. 
Nearly,  If  not  all,  these  cases  arose  to  test 
the  extent  and  limit  of  authority  In  subordi- 
nate agencies  of  the  state,  like  municipal 
corporations,  and  not  the  discretion  vested 
in  the  legislature  of  the  state.  No  court  has 
yet  attempted  to  define  specifically  the  ben- 
efits that  a  taxpayer  must  receive  from  gov- 
ernment. In  order  to  make  valid  the  public 
taxes  taken  from  him.  True,  In  theory,  tax- 
ation should  be  equal,  not  only  in  its  bur- 
dens, but  in  its  benefits;  but  this  equality 
Is  never  attained.  No  one  questions  the 
right  of  a  commonwealth  to  tax  the  property 
of  nonresidents  within  Its  borders,  yet  such 
nonresidents  do  not  stand  upon  a  basis  of 
equality  In  the  benefits  of  the  government 
that  imposes  the  tax.  They  may  or  may  not 
receive  particular  benefits  from  its  courts. 
Its  schools,  the  Improvement  of  its  public 
highways,  or  from  any  of  the  other  purposes 
to  which  Its  revenues  are  appropriated.  But 
such  benefits  are  never  a  test  of  the  liability 
of  their  property  to  taxation.  The  plain- 
tiffs In  this  case  might  have  their  herds  of 
cattle  within  the  limits  of  Kay  county,  and 
receive  no  greater  benefit  in  the  protection 
of  the  laws  than  they  do  now;  yet  they 
would  not  be  heard  to  assert  that  such  prop- 
erty should  not  be  taxed  for  the  various 
county  purposes  to  which  taxation  Is  appro- 
priated. The  counties,  cities,  and  towns  of 
this  territory  are  not  Independent  or  distinct 
governments  from  that  of  the  territory.  They 
are  a  part  of  that  government.  They  are 
the  iDStrumentalities  and  agencies  through 
which  the  territorial  government  promotes 


the  welfare  of  its  inhabitants,  and  through 
which  the  territory  is  better  enabled  to  pro- 
tect the  lives  and  liberties  of  its  inhabitants 
and  the  property  that  Is  within  its  borders, 
whether  that  of  its  own  citizens  or  that  of 
nonresidents.  The  nearer  these  puiposes  are 
attained,  the  greater  are  the  benefits  to  these 
plaintiffs,  as  well  as  to  all  others  having 
property  subject  to  the  protection  of  its 
laws.  Laws  similar  to  this,  attaching  unor- 
ganized territory  to  municipal  townships  In 
the  state  of  Michigan,  were  for  years  main- 
tained and  enforced;  and,  thougn  the  taxes 
gathered  from  the  attached  territory  were 
appropriated  and  expended  for  the  purposes 
of  the  township  to  which  it  was  attached,  I 
do  uot  find  that  their  validity  was  ever  di- 
rectly called  Into  question.  Midland  Tp.  v. 
Roscommon  Tp.,  39  Mich.  424;  Comlns  Tp. 
V.  HarrisvlUe  Tp.,  45  Mich.  442,  8  N.  W.  44. 
In  this  last  case  the  facts  found  by  the  court 
were  that  from  the  year  1869  until  March, 
1877,  the  county  of  Oscoda  was  attached  to 
the  county  of  Alcona  for  Judicial  and  munic- 
ipal purposes,  and  up  to  the  last-named  date 
the  township  of  Harrisville,  in  said  Alcona 
county,  exercised  municipal  Jurisdiction  over 
the  territory  comprising  the  unorganized 
county  of  Oscoda.  That  In  1877  the  legisla- 
ture organized  the  county  of  Oscoda  into  a 
township  called  by  the  act  creating  it  the 
"Township  of  Oomhis."  In  that  year,  and 
after  the  passage  of  said  act,  but  before  said 
township  of  Comlns  had  been  fully  organized 
by  the  election  of  township  officers,  the  town- 
ship of  Harrisville  made  an  assessment  roll 
embracing,  with  other  territory,  alj  the  ter- 
ritory in  the  county  of  Oscoda,  and  the  taxes 
thus  assessed  were  collected  by  the  officers 
of  the  township  of  Harrisville.  In  1879  the 
township  of  Comlns  made  a  demand  on  the 
township  board  of  the  township  of  Harris- 
ville for  the  payment  to  the  township  of 
Comlns  for  the  taxes  thus  collected  In  1877, 
and  suit  was  brought  therefor.  On  tliat 
case,  Marston,  C.  J.,  says:  "The  laws  of 
this  state  relating  to  the  assessment,  levy, 
and  collection  of  taxes,  does  not  regard  cer- 
tain designated  territory  as  a  township  until 
the  proper  officers  necessary  to  conduct  its 
affairs  have  been  elected.  The  officers  of  the 
new  township  not  having  been  elected  until 
July,  there  was  no  such  perfected  organiza- 
tion as  would  enable  that  township  to  assess 
the  township  and  school  taxes  for  that  year.- 
Under  such  circumstances,  in  my  opinion, 
the  township  of  Harrisville  had  a  right  to 
levy  and  collect  the  taxes  In  question;  but, 
whether  they  did  or  not,  the  present  action 
will  not  lie  to  recover  the  money  so  collect- 
ed." I  can  perceive  no  distinction  In  prm- 
clple  between  that  case  and  the  case  at  bar; 
and,  although  the  legality  of  the  assess- 
luent  and  collection  of  the  taxes  Imposed 
was  not  directly  involved  In  the  case,  both 
the  circuit  Judge  trying  the  case  and  the 
chief  Justice  express  no  doubt  as  to  their 
legality. 
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Not  being  able  to  point  out  tbe  provision  In 
the  constitution,  the  organic  act,  in  any  stat- 
ute, or  gtjneral  rule  limiting  the  powers  and 
discretion  of  the  legislature  in  Imposing  these 
taxes,  from  which  I  can  say  that  they  are 
unquestionably  voiQ,  I  am  not  disiMsed  to 
arbitrarily  Invade  the  province  of  the  legis- 
lative department  to  sit  In  review  without 
other  evidence  than  that  they  possessed,  and 
say  that  in  this  case  they  have  abused  the 
discretion  vested  In  them  to  such  a  degree  as 
to  call  for  our  Interference.  Under  the  gen- 
enal  rules  stated  herein,  we  have  no  right  to 
do  this.  This  taxation  may  not  be  levied  up- 
on the  basis  of  absolute  equality.  It  may  in 
a  measure  be  unjust.  It  may  Impose  upon 
the  plaintiffs  In  this  case  a  burden  without 
equal  compensation  in  benefits  with  others; 
but  this,  alone,  will  not  warmnt  our  interfer- 
ence. Unquestionably,  the  plaintiffs  are  ben- 
efited in  some  degree  by  the  expenditure  of 
these  taxes  In  Kay  county.  The  proximity 
to  their  property  of  a  well-ordered  communi- 
ty with  courts  and  schools  open  to  the  plain- 
tiffs if  they  wish  to  avail  themselves  of 
them,  with  good  roads  and  bridges,  with  pro- 
vision made  for  the  care  and  maintenance  of 
the  poor  and  Indigent,  with  these  and  other 
elements  of  civilization,  order,  and,  observ- 
ance of  law,  for  which  money  obtained  by  tax- 
ation Is  expended,  it  Is  beyond  dispute  that 
plaintiffs  have  a  greater  security  in  their 
property  rights  than  they  would  have  without 
them.  These  are  the  benefits  upon  which  the 
right  of  taxation  is  based  and  gives  to  the 
legislature  the  acknowledged  authority  to  Im- 
pose taxation.  The  authority  being  aclcnowl- 
edged,  the  reasonableness  of  or  necessity  for 
its  exercise  cannot  be  Inquired  Into  by  the 
courts.  Of  such  reasonableness  or  necessity 
the  legislature,  and  not  the  courts,  are  to 
Judge. 

The  validity  of  these  taxes  is  further  as- 
sailed on  the  ground  that  the  act  of  the  legis- 
lature authorizing  them  Is  obnoxious  to  the 
act  of  congress  of  July  30,  1886  (24  Stat.  170), 
which  provides  as  follows:  "That  the  legis- 
lature of  the  territories  of  the  United  States 
now  or  hereafter  to  be  organized,  siiali  not 
pass  local  or  special  laws  In  any  of  the  fol- 
lowing enumerated  :>ases.  that  Is  to  say: 
•  •  •  for  the  assessment  and  collection  of 
taxes  for  territorial,  county,  township  or  road 
purposes."  It  is  insisted  tiiat  the  act  In  ques- 
tion Is  local  and  special.  I  cannot  perceive 
how  this  contention  can  be  sustained.  Tbe 
act  has  none  of  the  elements  of  a  local  or 
special  law.  It  does  not  operate  upon  an  In- 
dividual, or  a  number  of  designated  individ- 
uals, or  upoi  particularly  designated  prop- 
erty. It  operates  upon  any  individual  and 
upon  any  property  that  may  come  within  its 
general  provisions.  Mr.  Cooley.  in  ills  work 
on  Constitutional  Limitations  (page  480),  says: 
"The  authority  that  legislates  for  the  state 
at  large,  must  determine  whether  particular 
ndes  shall  extend  to  the  whole  state  and  all 
its  citizens,  or,  on  the  other  hand,  to  a  sub- 


division of  the  state,  or  a  single  class  of  its 
citizens  only."  Again,  he  says  (page  481) :  "If 
the  law3  be  otherwise  unobjectionable,  all  that 
can  be  required  In  tiiese  cases  is  that  they 
be  general  In  their  application  to  the  class  or 
locality  to  which  they  apply,  and  they  are 
tbea  public  In  character;  and  of  their  pro- 
priety and  policy  the  -legislature  must  Judge." 
The  constitutional  requirement  of  equal  pro- 
tection of  the  laws  does  not  make  necessary 
the  same  local  regulations,  municipal  powers, 
or  Judicial  organization  or  Jurisdiction.  Mis- 
souri v.  Lewis,  101  U.  S.  32;  Virginia  v. 
Rives,  100  U.  S.  313;  Ex  parte  Virginia,  Id. 
330.  •  Tbe  prohibition  of  special  legislation  for 
the  benefit  of  Individuals  does  not  preclude 
laws  Cor  the  benefit  of  particular  classes;  as, 
for  example,  mechanics  and  other  laborers. 
Davis  V.  State,  3  Lea,  37(5.  We  think  the 
case  of  Daily  Leader  v.  Clameron,  3  Okl.  677. 
41  Pac.  63D,  Is  decisive  on  this  point.  In  that 
case  this  court  says:  "A  statute  relating  to 
persons  or  thiug:;  as  a  class  Is  a  general  law. 
One  relating  to  particular  persons  or  things 
of  a  class  is  special.  The  number  of  persons 
upon  whom  the  law  shall  have  any  direct  ef- 
fect may  be  very  few,  by  reason  of  the  subject 
to  which  It  relates;  but  it  must  operate 
equally  and  uniformly  upon  all  brought 
within  the  relations  and  circumstances  for 
which  it  provides.  A  statute,  in  order  to 
avoid  a  conflict  with  the  prohibition  against 
such  special  legislation,  must  be  general  in  its 
applicatlun  to  the  class,  and  all  of  tbe  class, 
within  like  circumstances,  must  come  within 
its  operation."  The  statute  in  question  in  this 
case  does  not  operate  upon  persons  or  things 
withiu  a  general  class,  but  upon  persons  and 
things  as  a  class.  It  operates  upon  all  the 
unorganized  counties,  districts,  and  reserva- 
tions within  the  te-ritory,  and  upon  property 
generally  within  such  unorganized  county,  dis- 
trict, or  reservation,  and  operates  uniformly 
upon  such  several  counties,  districts,  and 
reservations,  and  upon  the  persons  and  things 
that  may  be  brought  therein,  and  is,  there- 
fore. In  no  sense  local  or  special  in  its  char- 
acter. 

It  is  further  claimed  that  the  act  of  18i6 
violates  the  principle  of  uniformity  In  pro- 
viding for  an  assessment  of  cattle  kept  and 
grazed  on  these  Indian  reservations  and  un- 
organized territory  at  a  different  time  from 
that  provided  for  the  assessment  of  personal 
property  in  the  organized  counties;    that  for 
this  reason  it  imjustly  discriminates  against 
the  owner  of  such  cattle,  and   is  therefore 
void.    I  have  already  shown  it  to  be  a  fun- 
damental principle  that  the  rules  of  taxation 
shall  be  uniform.    It  is  of  tbe  very  nature  of 
i  a  tax  that  it  should  be  assessed  according  to 
I  some  uuiform  rules;   otherwise  it  would  be 
'  confiscation,  and  not  taxation.    But  this  doeti 
,  not  mean  that  the  time  and  method  of  as- 
'  scssment  shall  be  identical,   but  only  that. 
•■  after  the  legislature  lias  declared  what  classes 
I  of  property  sliall  be  subject  to  taxation,  the 
I  rax  itself  shall  be  levied  upon  such,  or  the 
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owner  thereof,  according  to  a  uniform  rate 
of  valuation.     C.  N.  Nelson  Lumber  Co.  t. 
Town  of  lioralne,  22  Fed.  64.    Statutory  pro- 
rlslons  authorizing  the  assessment  of  different 
classee  of  property  at  different  dates,  or  of 
the  same  classes  of  property,  in  different  lo- 
calities,  at  different  dates,  are  so  -common 
that  their  validity  for  this  reason  Is  scarcely 
ever  called  In  question.    The  revenue  law  of 
this  territory  provides  that  real  estate  shall  be 
valued  for  taxation  on  the  1st  day  of  Janu- 
ary, and  that  personal  proi>erty  in  the  coun- 
ties ehail  be  assessed  on  the  1st  day  of  Feb- 
ruary, of  each  year.    Counsel  for  plaintiffs. 
In  their  brief,  ask:    "What  valid  reason  can 
be  suggested  why  the  property  situated  on 
these  Indian  reservations  should  be  assessed 
and  valued  on  one  day,  and  the  property  sit- 
uated in  the  organized  counties  should  be  as- 
sessed and  valued  on  another  day?"    1  think 
the  answer  to  this  question  la  found  In  the 
language  of  the  snpreme  court  of  Wisconsin  in 
C.  N.  Nelson  Lumber  Co.  v.  Town  of  Loralne, 
supra,  wherein  It  says:   "The  purpose  of  the 
law  would  seem  to  be  to  bring  about  that 
substantial  equality  In  taxation  -which  the 
common  law,  as  well  aa  the  constitution,  re- 
quires.   The  legislature  was  aware  that  the 
logs  of  nonresidents,  as  well  as  resident  own- 
ers, were  liable  to  be  floated  out  of  the  state 
la  the  month  of  April,  or.  If  not  run  out  of  the 
t^fate,  might  become  mixed  with  the  logs  of 
other  persons  In  tlie  different  streams  in  such 
n  manner  as  to  render  It  quite  Impracticable 
to  take  any  separate  account  of  them  In  the 
month  of  May,   when  the  logs   of  resident 
"wners    were    assessed.      Very    often    they 
would  be  b.eyond  the  Jurisdiction  of  the  taxing 
iiftlcer  of  the  town,  and,  as  the  owner  could 
not  be  reached,  and  had  no  local  agent  in  the 
Ktate,  they  escape  entirely.    The  law,  by  pro- 
viding that  the  situation,  amount,  and  value 
uf  the  logs  be  taken  in  April  at  the  place 
where  piled  or  banked,  seeks  to  put  nonresi- 
dent and  resident  owners  on  the  same  foot- 
ing."   The  legislature  of  this  territory,  when 
they  enacted  the  law  of  1895,  undoubtedly 
took  into  consideration  the  peculiar  conditions 
and  situation  of  the  property  to  be  taxed  In 
ihese  reservations;  that  nearly  all  of  the  cat- 
tle   that    were   kept   on    these    reservations 
were  brought  Into  the  territory  after  the  1st 
of  February,  and  would  be  removed  before  an- 
other listing  of  property  for  taxation;    and, 
unless  a  different  date  from  that  existing  in 
the  general  law  should  be  fixed  for  its  assess- 
ment,  such  property  would   entirely  escape 
taxation.     The  very  principle  of  uniformity 
required  that  this  distinction  In  dates  of  as- 
sessment shonid  be  made.   -It  was  not  an  In- 
justice against  the  owners  of  the  property, 
but  It  was  to  prevent  injustice  to  the  territory, 
and  to  all  Its  taxpaying  citizens,  by  prohibit- 
ing this  property  from  escaping  Its  Just  share 
of  the  burdens  of  taxation.    I  think  this  was 
a  very  proper  exercise  of  the  discretion  of 
the  legislature,  and  that  no  discrimination  ^- 
ists  such  as  is  inhibited  by  the  organic  act  of 


the  territory  and  the  act  of  congres*  of  July 
SO,  1880. 

The  final  proposition  contained  In  plaintiffs' 
brief— that  relating  to  the  action  of  the  ter- 
ritorial board  of  equalization  In  mlslng  the 
aggregate  valuations  of  property  returned 
from  the  county  of  Kay  for  the  year  1895— 
having  been  fully  considered  'and  determined 
by  the  court,  at  this  term.  In  the  case  of 
Walhice  V.  BuUen,  52  Pac.  954,  and  held  ad- 
versely to  the  contention  of  the  plaintiffs 
herein,  fully  disposes  of  this  iK>int 

For  the  reasons  stated,  upon  the  various 
points  submitted  herein,  I  am  of  the  opinion 
that  the  legislature  was  vested  with  full  au- 
thority to  extend  the  revenue  laws  ot  tne  ter- 
ritory over  the  Indian  reservations  and  other 
nnorganized  territory  within  this  territory; 
that  the  act  of  1895  was  a  proper  exercise  of 
such  authority;  that  said  act  does  not  contra- 
vene any  constitutional  or  other  established 
rule  of  taxation;  that  I  can  find  nothing  in 
this  record  showing  such  abuse  of  the  discre- 
tionary power  of  the  legislature  as  warrants 
our  Interference;  that  the  assessment  and 
taxation  of  plaintiffs'  property  under  said  act 
and  til  the  manner  shown  was  valid.  1 
think  that  It  follows,  therefore,  that  the  ac- 
tion of  the  court  below  in  overruling  defend- 
ants' demurrer  to  plaintiffs'  petition.  In  so  far 
as  It  related  to  the  assessment  and  levy  of 
said  taxes  for  county  purposes  and  perpetuat- 
ing the  Injtinctlon  against  the  collection  of 
such  taxes,  was  erroneous;  and  the  Judg- 
ment of  said  court  enjoining  the  collection  ot 
said  taxes  should  be  reversed,  and  this  cause 
be  dismissed.  The  Judgment  of  the  district 
court  is  affirmed. 

SCOTT  and  McATBB,  JJ.,  concur  to  the  ex 
tent  of  holding  that  the  taxes  levied  for  ter- 
ritorial and  court  expense  funds  are  valid,  but 
also  hold  that  the  balance  of  the  levies  are 
unauthorized,  for  the  reason  that  the  people 
on  these  reservations  are  not  Interested  In 
svich  levies,  and  receive  no  benefit  from  the 
expenditure  of  the  moneys  derived  from  such 
levies.  DA  LB,  C.  3.,  dissents.  BIERBB,  J., 
who  tried  the  case  below,  not  sltUng. 


(4  Okl.  554) 

JACKSON  V.  KINCAID  et  at 

(Supreme  Court  ot  Oklahoma.     Sept  4,  1896.) 

PI.BOOB  —  What  Constitutes  —  Validitt  as 
AOAiNST  Creditors. 

1.  A  pledge  Is  a  bailment  of  personal  property 
as  a  security  tor  some  debt  or  engagement. 

2.  The  term  "lien"  includes  every  case  in 
which  personal  property  la  charged  with  the 
payment  of  a  debt,  and'  a  pledge  of  personal 
property  is  a  lien  upon  It. 

3.  In  order  to  constitute  a  valid  pledge,  ther« 
must  be  an  immediate,  actual,  and  continued 
change  of  po8!<e«ision  ot  the  property  pledged, 
as  agflnst  cred-tors  or  subsequent  purchasert 
w  incumbrancers  in  good  faith. 

4.  And  such  a  change  of  ponesslon  reqnirea 
the  pledgee  to  hold  the  property  exclusively  aa 
a  security  for  the  payment  of  the  debt  for  which 
the  property  is  pledged. 
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5.  And  where  pledgees  took  possession  of  the 
property  pledged,  which  consisted  of  a  stock  of 
goods,  and  opened  them  up  for  sale  in  a  building 
rented  prior  thereto  by  the  debtors,  and  in  the 
same  name  in  which  a  mercantile  business  had 
been  run  and  was  being  carried  on  by  the  debt- 
ors at  another  place,  and  allowed  the  debtors  to 
buy  a  large  amount  of  new  goods  and  place  them 
in  the  stock,  and  all  were  being  sold  in  the  usual 
course  of  trade,  and  the  money  used  in  payment 
of  freight  on  goods,  rent  of  building  leased  by 
debtors,  and  for  shelTing  and  counters,  and  oth- 
er expenses  of  the  store,  and  the  remaining  pro- 
ceeds of  the  sales  deposited  in  bank  in  the  name 
of  the  debtors,  and  the  debtors  drew  on  the 
same  by  sight  draft,  and  the  remaining  balance 
was  never  drawn  out  of  the  bank  or  asked  for  by 
the  pledgees,  the  transaction  is  conclusively  licld 
to  be  fraudulent  and  void  as  to  attaching  credit- 
ors who  merged  their  attachments  into  a  chat- 
tel mortgage  given  by  the  debtors. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  James  B.  Klneald  and  William 
Chltwood  against  Thomas  Jackson.  From  a 
judgment  for  plaintiffs,  .defendant  brings  er- 
ror.   Reversed. 

This  was  an  action  brought  by  defendants 
in  error  in  the  district  court  of  Logan  coun- 
ty on  the  7th  day  of  August,  ISW,  -In  con- 
version, against  the  plaintiff  In  error,  to 
recover  the  value  of  a  stock  of  goods  on 
which  the  plaintiffs  claimed  a  pledgee's  lien, 
with  Interest  from  the  date  of  the  alleged 
conversion,  July  19,  1893.  On  the  trial  be- 
fore the  jury  on  the  Gtb  day  of  April,  1895, 
verdict  was  rendered  for  James  B.  Klneald 
In  the  sum  of  $1,514.81,  and  for  William 
Chltwood  In  the  sum  of  $1,692.86.  After  mo- 
tion for  a  new  trial  was  overruled,  judgment 
was  rendered  fo^  the  plaintiffs  on  the  ver- 
dict From  this  Judgment  the  appeal  Is  tak- 
en. The  general  verdict  was  In  favor  of  the 
plaintiffs,  and  there  were  no  special  findings 
of  fact.  The  facts  of  the  case.  In  order  to 
present  the  principal  question  urged,  resolv- 
ing all  disputes  in  favor  of  the  plaintiffs,  are 
as  follows:  For  some  years  prior  to  June 
10,  1893,  Robert  Kincaid  and  Zalmon  Kln- 
eald had  been  engaged,  as  partners,  in  the 
mercantile  business;  having  at  that  time  a 
store  at  Perry,  Iowa,  one  at  Pleasanton, 
Kan.,  one  In  Brown  County,  Kan.,  and  an- 
other at  Mound  City,  Kan.,  and  were  Inter- 
ested extensively  In  numerous  banks.  At 
Mound  City,  Kan.,  they  bad  a  large  stock 
of  goods,  and  the  business  was  run  under  the 
name  of  the  "Regulator."  James  B.  Kln- 
eald, their  cousin,  had  been  working  for 
them  most  of  the  time  since  1881,  and  was 
then  clerking  In  the  Mound  City  store,  and 
had  never  bad  a  settlement  with  them.  On 
that  day.  on  settlement  had.  It  was  agreed 
that  there  was  $1,370  then  due  him  for  his 
wages.  Shortly  prior  to  this,  Robert  Kln- 
eald had  gone  to  Yukon,  Ukl.,  and  had  rent- 
ed a  building  In  which  to  open  a  store,  had 
returned  to  Kansas,  and  had  had  $7,850 
worth,  by  Invoice,  of  the  stock  of  goods  at 
Mound  City  bo.^ed  and  shipped  to  Yukon. 
On  the  same  date,  June  10,  1893,  Kincaid  & 


Bro.  borrowed  $1,500  of  William  Chltwood. 
and  gave  him  their  note,  payable  one  day 
after  date.  Kincaid  &  Bro.  not  having  the 
money  to  meet  these  debts,  it  was  agreed 
that  James  B.  Klneald  and  William  Chlt- 
wood should  hold  the  stock  of  goods  shipped 
to  Yukon  as  security  therefor,  and  that  the 
money  should  be  paid  within  90  days,  or 
when  the  Strip  opened,  or  when  the  parties 
demanded  it,  and  that  they  should  go  to 
Yukon,  take  possession  of  the  stock,  open 
it  up  In  the  building  rented  by  Kincaid  & 
Bro.,  and  run  the  business  for  Klneald  & 
Bro.,  and  under  the  style  of  the  "Regulator," 
and  if  Kincaid  &  Bro.  could  not  pay  these 
debts  when  the  Strip  opened,  or  when  they 
demanded  their  money,  these  goods  were  to 
be  theirs.  On  June  12th  or  13th,  Kincaid  & 
Bro.  ordered  a  large  bill  of  goods,  amount- 
ing to  $1,053,  from  tbe  Bichardson-Roberts- 
Byrne  Dry-Goods  Company  of  St.  Joseph, 
Mo.,  and  these  goods  were  shipped  to  Yukon, 
OkL,  to  Kincaid  &  Bro.,  received  by  Kin- 
caid &  Chltwood,  and  put  in  with  the  old 
stock;  and  during  tbe  latter  part  of  the 
month  the  store  was  opened,  and  the  old 
and  new  goods  sold  together,  in  the  usual 
course  of  trade.  The  business  was  contin- 
ued In  this  manner  until  the  19th  day  of 
July,  1893,  wheli  the  Sims  Grocery  Company 
and  the  Richardson-Boberts-Byme  Dry-Goods 
Company  brought  attachment  suits,  tbe  first 
to  recover  the  sum  of  $1,020,  and  the  latter 
tbe  sum  of  $2,773,  and  attachment  orders 
were  issued  and  levied  on  the  stock.  Dur- 
ing the  time  the  store  was  run  in  this  man- 
ner, about  $400  or  $500  worth  of  goods  was 
sold,  and  the  money  was  used  iu  paying 
freight  on  goods,  for  shelving  and  counters, 
for  rent  of  store  and  other  expenses  of  the 
business,  and  the  balance  was  deposited  in 
bank  In  the  name  of  Kincaid  &  Bro.,  and  they 
drew  out  from  the  same,  by  draft,  $200;  and 
the  balance  of  the  deposit,  about  $40,  re- 
mained In  the  bank,  and  was  never  asked 
for  by  Klneald  &  Chltwood.  Robert  Kin- 
caid bad  directed  Kincaid  &  Cbltwood  to  de- 
posit tbe  proceeds  of  the  sales  In  the  bank 
at  Yukon,  and  let  It  accumulate  there  to 
pay  the  bill  of  the  Richardson-Roberts-Byrne 
Dry-Goods  Company.  On  July  17.  1893,  the 
Hood  &  Kincaid  Bank  at  Pleasanton,  Kan., 
and  of  which  Robert  Kincaid  was  a  member, 
failed,  and  this  almost  Immediately  led  to 
the  insolvency  of  Kincaid  &  Bro.  On  July 
17th  Chltwood  left  Yukon  for  Mound  City, 
Kan.,  and  never  returned  to  Oklahoma.  On 
leaving  be  told  James  B.  Klneald:  "Hold  the 
fort!  You  sell  the  stock  of  goods  until  1 
get  back,  or  until  I  hear  from  you,"— and 
never  gave  him  any  other  directions  on  the 
subject.  Shortly  afterwards  James  B.  Kin- 
caid returned  to  Kansas,  and  never  went 
back  to  Yukon.  On  July  29,  1893,  Kincaid 
&  Bro.,  through  Robert  Klneald,  who  was 
manager  of  the  business,  gave  the  Richard- 
son-Roberts-Byrne Dry-Goods  Company  and 
the  Sims  Grocery  Company  a  chattel  mort- 
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gage  on  the  stock  ot  goods  at  Yukon  to,  se- 
cure the  sum  of  ?2,673.62,— ?1,020.48  to  the 
Sima  Grocery  Company,  and  51,653.14  to  the 
RIchardson-Boberts-Byme  Dry-Goods  Com- 
pany. They  Immediately  filed  the  chattel 
mortgage,  received  the  stock  of  goods  from 
the  sheriff,  who  held  It  under  the  attach- 
ments, advertised  It  for  sale  as  provided  by 
law,  and  sold  the  stock.  William  Chltwood, 
after  he  returned  to  Kansas,  on  July  18, 
IMKt,  and  after  he  had  learned  of  the  failure 
of  Kincaid  &  Bro.,  asked  for  his  money. 
James  B.  Kincaid  never  made  any  demand 
for  his.  Later  on,  a  tract  of  land  In  Kan- 
sas, which  was  heavily  mortgaged,  was  deed- 
ed to  James  B.  Kincaid,  the  consideration 
stated  in  the  deed  being  |1,370,  bat  is  testi- 
fied by  him  to  have  been  taken  as  security, 
for  bis  debt.  Considering  the  land  worth 
no  more  than  the  mortgage,  and  desiring  to 
qualify  himself  to  enter  land  in  the  Cherokee 
Strip,  he  deeded  this  land  to  bis  •wife,  the 
consideration  stated  in  this  deed  being  $2,- 
OCO.  The  verdict  being  for  plaintiffs,  the 
facts  with  reference  to  badges  of  fraud  and 
intentional  fraud  upon  creditors  need  not  be 
considered.  This  suit  was  brought  to  recover 
the  amount  of  the  claims  of  James  B.  Kin- 
raid  and  William  Chltwood  against  this 
slock  at  Xukon,  Okl. 

Keaton  &  Cotteral,  for  plaintiff  In  error. 
George  Gardner  and  E.  N.  Smith,  for  defend- 
ants in  error. 

BIERER,  J.  (after  stating  the  facts).  The 
urst  error  assigned  for  a  reversal  of  the  Judg- 
ment in  this  ease  is  the  refusal  of  the  court 
to  give  the  instruction  presented  by  defend- 
ants below  to  the  Jury,  to  return  a  verdict  in 
favor  of  the  defendants.  The  defendants 
presented  their  case  to  the  trial  court  on  two 
theories:  First  That  the  transaction  be- 
tween Kincaid  &  Chltwood  and  Kincaid  & 
Bro.,  under  the  undisputed  facts  of  the  case, 
must  be  held  fraudulent  In  law,  on  account 
of  the  failure  of  the  pledgees  to  take  actual 
'  and  Immediate  possession  of  the  property, 
and  maintain  actual  and  continued  posses- 
sion thereof,  under  section  2663,  St;  that  as 
the  plaintiffs  held  the  goods  for  sale  in  the 
usual  course  of  trade  for  Kincaid  &  Bro., 
and  received  new  goods  for  them,  to  be,  and 
which  were  being,  disposed  of  in  the  same 
manner,  and  let  the  money  be  used  by  Kln- 
<-aid  &  Bro.  for  other  purposes  than  to  pay 
the  debt  for  which  the  property  was  a  secu- 
rity, the  pledge  was  defeated.  Second.  If 
this  theory  was  not  sustained,  that  there  was 
a  fraudulent  intent,  which,  under  section 
2662  of  the  Statutes,  defeated  the  pledge. 
The  plaintiffs  claim  that  the  facts  presented 
only  a  question  of  the  good  faith  of  the  trans- 
action, and  was  a  question  to  be  submitted 
to  the  Jury,  whose  determination  would  set- 
tle the  question,  as  a  disputed  question  of 
fact  The  court  adopted  the  plaintiffs'  view 
of  the  case. 


Section  26ffi,  referred  to,  provides  as  fol- 
lows: "Every  transfer  of  property  or  charge 
thereon  made,  every  obligation  Incurred,  and 
every  Judicial  proceeding  taken,  with  intent 
to  delay  or  defraud  any  creditor  or  other  per- 
son of  his  demands.  Is  void  against  all  cred- 
itors of  the  debtor,  and  their  successors  in 
Interest,  and  against  any  persons  upon  whom 
the  estate  of  the  debtor  devolves  in  trust  for 
the  benefit  of  others  than  the  debtor."  Sec- 
tion 2663  is  as  follows:  "Every  transfer  of 
personal  property  other  than  a  thing  In  ac- 
tion, or  a  ship  or  cargo  at  sea,  or  In  a  foreign 
port,  and  every  lien  thereon,  other  than  a 
mortgage,  when  allowed  by  law,  and  a  con- 
tract of  bottomry  or  respondentia  is  conclu- 
sively presumed.  If  made  by  a  person  having 
at  the  time  the  possession  or  control  of  the 
property,  and  not  accompanied  by  an  Imme- 
diate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
transferred,  to  be  fraudulent  and  therefore 
void,  against  those  who  are  his  creditors 
while  he  remains  in  possession,  and  the  suc- 
cessors in  interest  of  such  creditors,  and 
against  any  person  on  whom  his  estate  de- 
volves in  trust  for  the  benefit  of  others  than 
himself,  and  against  purchasers  or  Incum- 
brancers in  good  faith  subsequent  to  the 
transfer."  It  wUl  be  observed  that  these  two 
sections  of  the  statute  denounce  two  separate 
characters  of  fraudulent  transfer,  and  make 
two  clear  and  well-defined  divisions  of  such 
cases.  The  first  class  is  where  the  transfer 
is  made  with  the  fraudulent  intent  to  delay 
creditors.  The  Intent  there  Is  the  gist  of  the 
fraud.  It  is  the  primal  thing.  And  that,  un- 
der section  2665,  is  a  question  of  feet,  and  not 
of  law.  The  second  class  of  such  transfers 
Is  the  one  provided  by  section  2663,  and  that 
makes  the  transfer  conclusively  fraudulent 
where  It  is  not  followed  by  an  actual  and  con- 
tinued change  of  possession,  and  the  matter 
of  Intent  here  is  not  an  Ingredient  of  the 
fraud.  It  makes  no  difference  what  the  In- 
tent may  he,  under  this  section, — whether  It 
Is  good  or  bad.  The  law  has  prescribed  the 
rule,  regardless  of  any  intent,  and  that  rule 
is  that  the  transfer  is  fraudident  unless  ac- 
companied by  an  actual  and  continued  cttange 
of  possession  of  the  things  transferred. 
Many  statutes  of  frauds  make  the  intent  one 
of  the  ingredients  of  the  fraud  in  the  latter 
class  of  cases,  and  make  the  failure  to 
change  the  possession  only  a  badge  of  fraud, 
or  a  presumption  of  fraud,  which  may  be 
overcome  by  proof.  The  Nebraska  statute, 
for  example,  provides  that  the  transfer,  un- 
less accompanied  by  an  Immediate  delivery, 
and  followed  by  an  actual  change  of  posses- 
sion, "shall  be  presumed  to  be  fraudulent  and 
void."  Under  such  a  statute  there  is  no  con- 
clusive presumption  of  fraud,  as  there  Is  un- 
der ours,  and,  of  course,  authorities  under 
such  a  statute  would  not  be  in  point  in  a 
case  which  arises  under  our  statute. 

It  is  claimed,  however,  by  defendants  in  er- 
ror that  the  case  at  bar  does  not  come  with- 


Digitized  by 


Google 


59U 


46  PACIFIC  REPORTER. 


(Okl. 


In  section  2G63,  because  this  ia  a  case  of 
pledge,  and  our  statute  only  provides  witJi 
reference  to  transfers  of  personal  property 
and  liens  thereon,  and  that  a  pledge  is  neither. 
This  is  the  very  foundation  of  the  plaintiffs' 
case.  Can  the  position  be  sustained?  Is  a 
pledge  a  lien  upon  property,  within  the  sec- 
tion of  the  statute  (section  2CC3)  which  we  are 
now  considering?  A  "pledge"  is  defined  to  be 
a  bailment  of  personal  property  as  a  secu- 
rity for  some  debt  or  engagement.  Jones, 
Pledges,  §  1;  And.  Law  Diet.  The  term 
"lien"  includes  every  case  in  which  personal 
or  real  property  is  charged  with  the  payment 
of  a  debt.  Sullivan  v.  Railroad  Co.,  Fed.  Cas. 
No.  13,596;  And.  Law  Diet.  These  authori- 
ties we  think  sufficient  to  fully  establish  the 
proposition  that  a  pledge  Is  a  lien.  In  fact. 
It  would  be  a  strained  and  unwarranted  con- 
struction to  place  ixpon  this  section  to  say 
that  it  was  not.  It  would  require  an  unusual- 
ly Strang  presentment  of  the  matter  to  make 
us  believe  that,  while  the  legislature  were  so 
plain  and  direct  in  denouncing  fraudulent 
transfers  and  liens  upon  property,  when  in 
fact  they  adopted  the  very  strongest  statute 
on  this  question,  they  left  the  door  to  that 
very  class  of  frauds  so  widely  open  by  sim- 
ply allowing  the  parties  to  the  fraud  to  call 
the  transaction  by  the  name  of  "pledge,"  and 
thereby  defeat  the  purposes  of  the  statute. 
The  legislature  had  no  such  intention,  and 
the  statute  has  no  such  meaning.  It  includes 
a  pledge,  as  well  as  every  other  character  of 
transfer  and  lien  Now,  was  there  an  actual 
and  continued  change  of  possession  of  the 
property?  There  is,  as  we  are  considering 
the  case,  no  question,  no  dispute,  as  to  the 
facts.  The  general  vei-dict,  without  special 
findings,  has  resolved  all  ques'tions  of  fact  in 
favor  of  the  plaintififs  below.  Both  of  them 
testify  that  the  agreement  was  that  this  prop- 
erty should  be  taken  to  secure  the  Indebted- 
ness due  them.  It  had  already  been  shipped 
to  Yukon  as  the  property  of  Kinc«Id  &  Bro. 
Kincaid  &  Bro.  bad  rented  the  store  building 
to  open  the  business  in.  They  went  there 
and  opened  up  the  stock.  They  ojiened  the 
store  In  the  name  of  the  "Regulator,"  which 
was  the  name  of  the  store  of  Kincaid  &  Bro. 
They  received  a  large  invoice  of  goods  pui-- 
chascd  by.  Kincaid  &  Bro.  They  put  the  old 
and  the  new  goods  together  In  this  store  of 
Kincaid  &  Bro.,  and  sold  them  for  Kincaid ' 
&  Bro.  in  the  usual  cour,se  of  trade,  in  the 
same  manner  that  the  business  had  been  car- 
ried on  before  the  alleged  pledge  was  en- 
tered luto.  Finally,  and  to  eternally  clinch 
the  transaction,  they  deposited  these  moneys 
in  tlic  bank  in  the  name  of  Kincaid  &  Bro., 
and  permitted  them  to  draw  upon  this  fund, 
and  to  divert  the  proceeds  of  the  sale  of  these 
goods  to  other  purposes  than  those  for  which 
they  were  alleged  to  be  pledged,  and  this  con- 
tinued up  to  the  time  they  were  seized  bj*  at- 
tachment. Whose  possession  was  this,  when 
held  under  such  drcmnstances?  That  the 
possession  of  the  agent  is  the  possession  of 


his  principal  is  too  elementary  to  require  the 
citation  of  authorities.  We  will,  however. 
cite  the  following:  Ewell,  Evans,  Ag.  p.  330; 
Bump,  Fraud.  Conv.  134;  Stoddard  v.  But- 
ler, 20  Wend.  507.  The  foundation  and  policy 
of  the  rule  that  there  must  be  an  actual  and 
continued  change  of  possession  of  the  prop- 
erty, in  order  to  affect  the  rights  of  creditors 
and  subsequent  transfers,  is  to  prevent  the 
beneficial  use  of  the  property  by  the  debtor. 
Bump,  Fraud.  Conv.  134.  This  forcible  lan- 
guage is- used  on  this  subject  by  Mr.  Justice 
Bronson  In  the  case  of  Stoddard  v.  Butler, 
supra:  "But  it  is  said  that  the  vendees  made 
the  vendor  their  agent,  and  that  the  posses- 
sion of  the  agent  is  the  possession  of  the 
l)rlnclpal.  This  is  not  a  new  device  to  get 
round  tlie  statute,  but  If  It  succeed  this  will 
be  a  new  and  most  fortunate  era  for  fraudu- 
lent debtors.  They  can  place  their  goods  be- 
yond the  reach  of  creditors,  and  still  retain 
the  beneficial  enjoyment,  provided  the  friend 
wlio  takes  the  transfer  will  declare  the  ven- 
dor his  agent.  Such  an  attempt  to  cheat  the 
law  cannot  succeed."  It  will  be  observed 
that  In  this  case  the  learned  justice  points  to 
an  exception  to  the  rule  where  the  posses- 
sion of  the  agent  cannot  strictly  be  held  to 
be  the  possession  of  the  principal,  but  this 
exception  Is  made  to  prevent  fraudulent  trans- 
fers, and  not  to  assist  them,  as  is  sought  to 
be  done  In  the  case  at  bar.  Further  on  in 
this  case  the  learned  justice,  partly  quoting 
from  Chief  Justice  Kent,  and  partly  in  his 
own  lansntage,  said:  "'The  attempt  to  screen 
these  constant,  essential,  and  conclusive  acts 
of  ownor.ship  under  the  authority  of  an  agent 
is  a  shallow  artifice,  destitute  even  of  tht- 
merit  of  plausibility.'  There  must  be  an  ac- 
tual and  substantial  change  of  posse.<.sion. 
A  divided  enjoyment,  which  leaves  the  ven- 
dor to  appear  to  the  world  as  owner,  will  not 
answer.  In  Paget  v.  Perchard,  1  E.'sp.  2iKi, 
the  plaintiffs,  on  taking  a  bill  of  sale  of  a 
Mrs.  Spencer,  who  kept  a  public  house,  put  a 
third  person  in  posses.Siion.  But,  it  appearing 
in  evidence  that  the  vendor  Jiad  been  permit- 
ted to  sell  liquot'  In  the  usual  way  of  her 
trade,  Lord  Kenyou  held  the  sale  void  as 
against  creditors,  and  nonsuited  the  plain- 
tiffs." The  most  that  could  be  said  of  the 
IMSSosslon  of  Kincaid  &  Chitwood  is  tliat 
they  had  the  goods  in  their  custody,  but  they 
wore  retaining  such  custody  for  the  Ijenefi- 
pfeil  use  of  Kincaid  &  Bro.  They  were  not 
holding  posse.gslon,  actually,  fully,  absolutely, 
and  continuously,  for  themselves.  It  was  cer- 
tainly nothing  more  thin  a  joint  possession, 
and  that  is  not  sufficient,  under  the  statute. 
Bump.  Fraud.  Conv.  p.  137.  In  the  case  of 
Rliles  v.  Shumway,  IC  Vt.  4.33.  which  pre- 
sents many  marks  of  similarity  of  possession 
and  beneficial  use  to  the  case  at  bar,  the 
learnetl  court  said:  "Th<y  all  continued  to 
live  ii'pon  the  farm  as  before.  The  vendor 
worked  upon  it,  and  hoth  the  vendor  and  ven- 
dee used  the  mare  and  oxen,  and  the  youii.:; 
stock  was  pastured  onthe  farm.    The  verbal 
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agreement  between  Walt  and  the  plaintiff,  or 
between  the  plaintiff  and  his  father,  can  have 
no  effect  In  chan£:hig  the  possession."    In  the 
case  of  Eegll  v.   McClure,  47  Cal.  612,   the 
debtor  made  a  transfer  to  the  purchaser  for  a 
valuable  consideration,  and  be  started,  In  com- 
pany with  the  debtor  and  others,  to  move  the 
property,  which  consisted  of  cattle,  to  another 
county.    The  vendor  and  his  family  accom- 
panied them,  but  did  not  assist  in  driving  the 
cattle.    The  cattle  were  attached   by  cred- 
itors, and  on  trial  a  verdict  was  had  for  the 
purchasers.    The  court  said:    "The  verdict  of 
the  Jury  should  have  been  set  aside  by  the 
court  below.    The  ctrcumstancee  disclosed  by 
the  eyldence  do  not  amount  to  that  change  of 
possession  required  by  the  statute.    The  con- 
flict In  the  evidence  as  to  the  alleged  fraud 
In  the  snie  of  the  cattle,  If,  indeed,  there  be 
any  conflict  at  all.  Is  not  substantial  In  Its  char- 
acter.   The  sale  was  plainly  fraudulent.    The 
jury     must     have    misunderstood    the    testi- 
mony In  the  case.    Their  verdict  can  be  ac- 
counted  for  in   no   other   way."    Concurrent 
po.ssession  Is  not  sufficient,  under  such  a  stat- 
ute.   On  this  subject.  Wait,  Fraud.  Conv.  S 
259,   says:    "The  authorities   seem  to  be  al- 
most unanimous  In  holding  that  concurrent 
rKJSsession  by  the  vendor  and  the  vendee  will 
not  satisfy  the  rule  or  the  statute  requiring  a 
change  of  possession.    There  cannot,  in  such 
case,'  said  Duncan,  J.,   'be  a  concurrent  pos- 
session.   It  must  be  exclusive,  or  It  would, 
by  the  policy  of  the  law,  be  deemed  colorable.' 
Again,  It  Is  said  to  be  'mere  mockery  to  put 
another  person  to  keep  possession  Jointly  with 
the  former  owner.'    In  Wordall  v.  Smith,  1 
Camp.  332,  Lord  Ellenborough  observed;    To 
defeat  the  execution  by  a  bill  of  sale,  there 
must  appear  to  have  been  a  bona  fide,  sub- 
stantial change  of  possession.    •    •    •    A  con- 
current possession  with  the  assignor  Is  col- 
orable.   There  must  be  an  exclusive  posses- 
sion under  the  asslgimient,  or  it  Is  fraudulent 
and  void  as  against  creditors.'    So  It  Is  no 
chaitge  of  possession  to  leave  the  property  In 
charge  of  the  vendor's  agent."    This  statute 
demands  not  formal,  but  substantial,  change 
of  possession.    It  Is  not  the  form  of  the  trans- 
action, but  the  merit  of  the  transacHon,  that 
the  statute  looks  to.    Remedial  statutes,  stat- 
utes which  are  aimed  at  the  protection  of  the 
rights  of  parties,  are  not  to  be  defeated  In 
their  operation  by  mere  forms.    It  requires  a 
performance   tn   substance,    rather   than   In 
form,  to  satisfy  It       On  this  subject,  in  the 
case  of  WaUer  v.  Oralle,  8  B.  Mon.  11,  it  Is 
Raid:    "An  actual  change  of  possession,   so 
far  as  the  thing  sold  Is  susceptible  of  It,  Is 
absolutely   necessary  to   the   validity  of  the 
rale,  as  to  creditors  and  subsequent  purchas- 
ers, whenever  the  vendor  at  the  time  of  the 
sale  Is   In   possession   of   the  property.    And 
this   transmtitatlon    of    possession,  to  be  ef- 
fectual, must  not  be  merely  nominal  or  mo- 
mentary, but  must  be  real,  actual,  and  open, 
and  such  as  may  be  publicly  known."    In  the 
case  of  Stevens  t.  Irwin,  15  CaL  SOS,  the 


court,  while  holding  that  the  statute  was  com-' 
piled  with  bi  that  case,  stated  tn  forcible  lan- 
guage what  was  meant  by  '•change  of  pos- 
session." It  there  said:  "The  'continued 
change  of  possession,'  then,  does  not  mean  a 
continuance  for  all  time  of  this  possession,  or 
a  perpetual  exclusion  of  all  use  or  control  of 
the  property  by  the  original  vendor.  A  rea- 
sonable construction  must  be  given  to  this 
language.  In  analogy  to  the  doctrines  of  the 
courts  holding  the  general  principles  tran- 
scribed Into  the  statute.  The  delivery  must 
be  made  of  the  property.  The  vendee  must 
take  the  actual  possession.  That  possession 
must  be  open  and  unequivocal,  carrying  with 
It  the  usual  marks  and  Indications  of  owner- 
ship by  the  vendee.  It  must  be  such  as  to 
give  evidence  to  the  worM  of  the  claims  of 
the  new  owner.  He  must.  In  other  words,  be 
In  the  usual  relation  to  the  property  which 
owners  of  goods  occupy  to  their  property. 
This  possession  must  be  continuous,  not  taken 
to  be  surrendered  back  again;  not  formal, 
but  substantial."  In  the  case  of  Mead  v. 
Noyes,  44  Conn.  487,  the  supreme  court  in 
that  case.  In  the  able  and  learned  opinion  of 
Mr.  Chief  Justice  Park,  In  revering  the  Judg- 
ment of  the  trial  court  in  sustaining  the  trans- 
fer, said:  "Now,  whether  there  has  been  a 
change  of  possession  of  personal  property  fol- 
lowing a  sale  in  any  case,  so  that  the  sale  will 
be  valid  as  against  the  creditors  of  the  ven- 
dor. Is  a  mixed  question  of  law  and  fact. 
After  the  facts  are  all  ascertained,  the  law  de- 
termines whethi>r  or  not  there  has  been  such 
a  change  of  possession.  It  is  not  enough  that 
the  sale  was  bona  fide.  It  Is  not  enough  that 
there  was  a  formal  change  of  the  possession 
of  the  prc^erty  accompanying  the  sale.  The 
law  requires  an  open,  visible,  permanent 
change  of  the  possession,  to  make  the  sole 
good  as  against  the  vendor's  creditors,  except 
In  certain  cases  for  which  the  law  has  pro- 
vided. We  think  the  court  erred  In  applying 
the  law  to  the  facts  of  thte  case.  The  facts 
do  not  warrant  the  conclusion  to  which  the 
conrt  came.  A  vendee  may  be  In  possession 
of  property,  as  between  himself  and  the  ven- 
dor, and  still  his  i>o8ee9ston  may  not  be  suffi- 
cient to  protect  the  property  from  the  ven- 
dor's creditors."  Upon  the  question  as  to 
whether  or  not  the  case  is  determined  by  a 
matter  of  good  faith,  or  whether,  the  facts 
being  undisputed,  it  Is  a  question  of  law,  for 
the  court  to  determine.  It  Is  stated  in  this 
opinion,  partly  quoting  from  prior  opinions  of 
the  same  court:  'The  enjoyment  of  the  thing 
purchased  Is  generally,  if  not  always,  the  ob- 
ject the  purchaser  has  In  view;  and  his  neg- 
lect to  take  possession  is  therefore  so  un- 
usual and  contrary  to  general  experience  os 
to  be  very  strong  evidence  that  the  purchase 
was  only  colorable,  and  not  roaL  And  the 
reason  of  extending  It  from  a  mere  mle  of 
evidence,  calling  it  a  iMidge  of  fraud'  only,  and 
arbitrarily  declaring,  as  matter  of  law,  that  It 
rendered  the  sale  void  as  to  creditors,  not- 
withstanding the  highest  evidence  of  the  hoa- 
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eaty  of  the  sale.  Is  becavuse  It  baa  been 
tbought  better  to  take  away  the  temptation  ^  ■> 
practice  fraud  than  to  Incur  the  danger  ai  - 
Ing  from  the  facility  with  which  testimony 
may  be  manufactured  to  show  "that  a  sale 
was  honest.  *  •  •  And  as,  in  applying  the 
rule,  we  must  loc^  beyond  the  good  faith 
or  the  secret,  technical  features  of  the  trans- 
action, so  purchaisers  must  learn  and  under- 
stand that  If  they  purchase  property,  and, 
without  legal  excuse,  imrmlt  the  possession 
to  remain  In  fact,  or  apparently  and  visibly, 
the  same,  or,  If  changed  for  a  brief  period, 
to  be  in  fact,  or  apparently  and  visibly,  re- 
stored, and  thereafter  In  fact,  or  apparently 
and  visibly,  continued  as  before  the  sale,  they 
hazard  its  loss  by  attachment  for  the  debts 
of  the  vendor,  as  still,  to  the  view  of  the 
world,  and  In  the  eye  of  the  law,  as  It  lool» 
to  the  rights  of  creditors  and  the  prevention 
of  fraud,  his  property.  «  •  •  But  the  court 
has  found  that  the  sale  was  made  in  good 
faith,  and  such  we  are  bound  to  consider  It. 
Still  these  circumstances  require  that  It  should 
clearly  appear  that  there  was  an  actual,  visi- 
ble, and  permanent  change  in  the  possession 
of  the  property.  Was  there  such  a  change 
In  the  possession?  As  said  Judge  Hlnman  in 
the  similar  case  of  Potter  v.  Payne,  21  Conn. 
377,  we  are  to  consider  the  possession  as  a 
stranger  to  the  sale  would  regard  it.  Whom 
would  a  stranger  have  considered  in  posses- 
sion In  this  case?  He  would  have  seen  the 
horse,  harness,  and  wagon  continuing  to  re- 
main in  the  same  place  where  they  had  previ- 
ously been  kept.  He  would  have  seen  the 
vendor  using  them  about  bis  business,  and 
for  the  benefit  of  bis  family,  apparently  in  the 
same  way  as  before.  He  would  have  seen 
him  feeding  the  horse  and  caring  for  the 
property,  using  it  In  the  transportation  of 
lumber,  cool,  and  other  materials,  precisely 
as  if.be  was  the  owner  of  the  property.  He 
would  have  seen  these  acts  repeated  and  con- 
tinued down  to  the  time  of  the  attachment. 
We  are  unable  to  discover  anything  which 
would  lead  a  stranger  to  the  sale  to  suppose 
that  there  had  been  a  change  in  the  posses- 
sion and  ownership  of  the  property.  We 
must  therefore  regard  the  sale,  under  the  rule 
we  have  stated,  as  void  against  the  attaching 
creditor.  The  excuse  of  the  vendee  for  per- 
mitting the  vendor  to  use  the  property  ap- 
parently as  his  own  after  the  sale  is  clearly 
insuiSclent.  Such  excuses  in  similar  cases 
have  been  repeatedly  declared  Insut&cient  to 
satisfy  the  law." 

Now,  it  will  be  observed  that  these  cases 
from  New  York,  Kentucky,  California,  and 
Connecticut  are  cases  which  involve  the 
question  of  the  sufficiency  of  the  possession 
to  sustain  a  sale,  while  the  case  at  bar  was 
simply  one  where  the  property  was  sought 
to  be  pledged  as  security.  We  do  not  re- 
gard this  distinction  as  making  any  diCTier- 
ence  in  the  principle  to  be  applied.  The 
ebange  of  possession,  under  the  statute,  must 
be  the  same  where  the  transaction  is  a  lien 


other  than  a  mortgage  as  where  it  is  a  sale. 
And  the  transferror  must,  during  the  time  of 
the  existence  of  the  lien,  be  deprived  of  his 
beneficial  use  of  the  property  as  fully  as  in 
the  case  of  a  sale.  We  can  see— and  in  fact 
there  can  be— no  difference,  upon  this  feature, 
in  the  cases  cited  and  the  case  at  bar,  be- 
cause of  the  fact  that  In  those  cases  the 
partial  possession  which  the  vendor  had  was 
actually  exercised  by  him  personally,  for 
the  possession  of  the  debtors  in  this  case  by 
their  agents  remained  substantially  their 
own  possession.  In  fact,  we  consider  the 
case  at  bar  a  stronger  case  than  those  cases, 
for  in  those  cases  the  transfer  was  of  arti- 
cles of  property  not  consisting  of  merchan- 
dise to  be  sold,  changed,  and  substituted  in 
the  usual  course  of  trade,  as  in  the  present 
case.  If  a  distinction  is  to  be  made,  it  cer- 
tainly should  be  in  favor  of  this  latter  class 
of  cases;  for  the  opportunity  for  the  prac- 
tice of  deception  and  fraud  being  gi-eater,  by 
the  owner  being  allowed  to  sell  the  goods  and 
substitute  others  in  their  place,  the  rule,  if 
to  be  different,  should  be  made  so  by  being 
more  rigidly  enforced.  The  same  rule  wliich 
we  gather  from  these  cases,  where  the  trans- 
action was  a  sale,  obtains  in  chattel-mort- 
gage cases  where  the  transaction  is  a  se- 
curity for  a  debt,  under  a  statute  which  re- 
quires an  actiuil  and  continued  change  of 
possession  to  make  the  security  valid.  This 
is  the  character  of  the  Nebraska  statute,  and 
there,  In  the  case  of  Brunswick  v.  McClay,  7 
Neb.  137,  the  action  was  to  recover,  by  the 
mortgagees,  certain  billiard  tables  and  ac- 
companying furniture.  The  mortgagees, 
through  their  agent,  bad  gone  to  the  saloon 
of  the  debtor,  and,  with  his  assent,  taken 
nominal  possession  of  the  property,  and  had 
put  them  in  charge  of  a  third  party,  who  wa.s 
then,  and  for  a  long  time  afterwards  was,  in 
the  debtor's  employ.  The  court  said  of  the 
transaction:  "The  tables  were  not  removed 
from  the  saloon,  but  remained  there  in  their 
usual  place,  and  w^ere  used  by  Graham  in 
his  business,  and  to  his  profit,  precisely  the 
same  as  he  did  before  Hull  [the  agent  of  the 
mortgagees]  went  there,  and  until  after  the 
levy  was  made.  This  shows  beyond  a  doubt 
that  the  'actual  and  continued  change  of  pos- 
session' which  the  statute  requires  to  pre- 
vent the  presumption  of  fraud  was  entirely 
wanting."  It  will  be  remembered  that  the 
Nebraska  statute  made  the  continuance  of 
possession  by  the  debtor  only  a  presumption 
of  fraud.  Otherwise  this  decision  is  entire- 
ly applicable  to  cases  of  liens  other  than 
mortgages  under  our  statute. 

The  cases  we  have  thus  far  cited  have  all 
—except  the  Nebraska  case,  which  we  have 
cited  in  this  connection  because  of  the  direct 
bearing  on  the  question  as  to  what  satisfiel 
the  requirement  of  actual  and  continued 
change  of  possession— been  cases  of  sale; 
and  we  would  consider  these  authorities  .am- 
ply '  sufficient  to  sustain  the  view  we  take 
of  this  case,  without  any  where  the  question 
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wns  considered  upon  a  case  of  pledge.  The 
Rei)orts,  however,  are  not  without  cases 
■where  the  principle  was  considered  In  Its  ap- 
plication to  a  pledge.  The  question  as  to 
the  validity  of  a  pledge,  where  the  change 
of  possession  was  not  actual  and  continu- 
ous, and  where  the  right  of  disposal  and 
substitution  was  allowed,  was  most  ably 
and  exhaustively  considered  by  the  supreme 
court  of  the  United  States  In  the  case  of 
Casey  v.  Cavaroc,  96  U.  S.  467.  In  that  case 
Cliaiips  Cavaroc,  Sr.,-  was  the  president  of 
the  National  New  Orleans  Baulking  Associa- 
t'on,  which  was  largely  Indebted  to  the  Cred- 
it Mobilier  of  Paris,  which  was  represented 
In  New  Orleans  by  Cavaroc  &  Son,  their 
agents.  Cavaroc  directed  the  discount  clerk 
oi  the  banlv,  who  had  charge  of  Its  notes,  to 
select  securities  to  be  pledged  to  the  Credit 
Mobilier.  The  cleric  selected  the  secnrities, 
and  placed  them  in  an  envelope  by  them- 
selves, and  handed  them  to  Mr.  Cavaroc,  for 
Cavaroc  &  Son,  who  handed  them  to  the 
cashier  of  the  banlc  for  safe-lceeping.  As 
some  of  the  securities  soon  matured,  they 
were  talcen  out  of  the  envelope  for  collec- 
tion, and  Cavaroc  had  them  collected  arid 
renewed  in  the  usual  manner  by  the  dis- 
count cleric.  To  facilitate  the  handling  of 
the  notes,  and  to  avoid  going  to  the  cashier 
when  a  note  became  due,  after  a  few  days 
the  securities  were  handed  back  to  the  dis- 
count -clerk,  in  the  envelope,  in  order  that 
he  might  more  conveniently  attend  to  their 
collection  and  renewal.  When  any  note  was 
paid  the  money  was  taken  and  used  by  the 
bank,  and  other  notes  were  taken  and  sub- 
stituted in  their  place.  When  renewed  the 
new  notes  took  the  place  of  the  old.  At  one 
time  quite  a  large  amount  of  th.j  notes  were 
exchanged  for  others,. because  more  available 
in  the  bank's  transactions.  The  entire  lot, 
however,  except  the  e.vchange  of  individual 
securities,  appeared  to  have  been  kept  in  the 
envelope,  by  itself,  by  the  discount  clerk, 
who  was  und^r  the  direction  of  the  cashier, 
and  in  whose  hanils  the  notes  had  been 
placed  for  Cavaroc  &  Son.  The  claim  of 
Cavaroc  was  that  these  notes  were  pledged 
for  the  security  of  the  debt  of  the  bank  to 
the  Credit  Mobilier.  As  to  the  sufficiency 
of  the  possession  to  constitute  a  valid  pledge, 
Mr.  Justice  Bradley,  speaking  for  the  court, 
said:  "Was  there  such  a  delivery  and  re- 
tention of  possession  of  the  collateral  securi- 
ties as  to  constitute  a  valid  pledge  by  the 
law  of  Louisiana?  Clearly,  they  were  never 
out  of  the  possession  of  the  officers  of  the 
1)ank,  and  were  never  out  of  the  bank  for  a 
single  moment,  but  were  always  subject  to 
its  disposal  in  any  manner  whatever,  wheth- 
er by  collection,  renewal,  substitution,  or  ex- 
change; and  collections,  when  made,  were 
made  for  the  benefit  of  the  bank,  and  not 
that  of  the  Credit  Mobilier.  •  *  •  Wheth- 
er constmctlve  possession  In  the  creditor  can 
be  affirmed,  where  an  article  to  which  his 
only  title  is  that  of  pledge  is  actually  rede- 
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Uvered  to  the  debtor,  with  general  authority 
to  dispose  of  it  and  substitute  another  arti- 
cle of  equal  value  in  its  place,  is  the  ques- 
tion which  we  have  to  meet  In  this  case. 
Such  a  redelivery  for  a  mere  temporary  pur- 
pose, as  for  shoeing  a  horse  which  has  been 
pledged  and  is  owned  by  the  farrier,  or  for* 
repairing  a  carriage  which  has  been  pledged 
and  is  owned  by  the  carriage  maker,  does 
not  amount  to  an  Interruption  of  the  pledgee's 
possession."  The  opinion  then  proceeds  to 
review  the  three  cases  which  are  relied  up- 
on by  defendant  in  error  to  sustain  the  valid- 
ity of  the  pledge  in  question,  which  arrf: 
First.  The  case  of  tlie  sea  captain  who 
pledged  his  chronometer  for  a  debt,  and  who 
was  afterwards  employed  by  the  pledgee  as 
master  of  one  of  his  ships,  and  the  chronom- 
eter placed  In  his  charge  to  be  used  on  the 
voyage.  It  was  held  that  the  possession  of 
the  pledgee  was  not  lost,  and  that  he  could 
recover  the  chronometer  against  a  person  tO' 
whom  the  master  had  pledged  it  a  second 
time.  Second.  The  case  where  a  party 
pledged  a  convertible  railroad  bond,  and  the 
pledgee  delivered  It  to  the  pledgor  in  order 
to  get  it  exchanged  for  stock  in  the  same 
company,  and  which  was  to  be  returned  and 
substituted  for  the  bond  In  pledge.  Neither 
the  bond  nor  the  stock  was  returned,  and 
the  pledgee  brought  an  action  in  trover  for 
the  bond,  and  recovered  its  value.  Third: 
Where  the  proprietors  of  a  brickyard  con- 
tracted it  out  on  shares  to  the  brickmaker,. 
agreeing  to  advance  the  money  to  carry  on 
the  manufacture  of  bricks.  After  the  pro- 
prietors were  paid  their  advance,  the  profits 
were  to  be  divided  between  them  and  the 
brickmaker.  The  bricks  were  to  remain  up- 
on the  premises,  and  pledged  to  the  owner 
of  the  yard  as  a  security  for  tlie  advances, 
and  to  be  sold  by  the  brickmaker  at  re- 
tail, and  as  fast  as  ?100  was  procured  it  was 
to  be  deposited  in  bank  to  the  credit  of  the 
owner.  The  bricks  were  attached,  as  to  the 
Share  of  tiie  owner,  and  it  was  held  that  the 
pledge  was  valid.  Concerning  these  cases 
the  opinion  says:  "All  the  cases  cited,  how- 
ever, show  that  a  bailment  to  the  pledgor 
for  a  mere  temporary  purpose  for  the  use  of 
the  pledgee,  or  for  the  repair  and  conserva- 
tion of  the  pledge,  will  not  destroy  the  lat- 
ter's  pos.session.  At  the  same  time,  they 
imply  that  a  redelivery  to  the  pledgor,  ex- 
cept for  the  special  and  temporary  purposes 
Indicated,  divests  tiie  possession  of  the 
pledgee,  and  destroys  the  pledge."  After  re- 
viewing the  civil  law,  the  modern  French 
law,  the  Code  Napoleon,  certain  statutes  of 
Louisiana,  and  some  French  decisions  on  the 
question,  the  opinion  furtlier  says:  "A  dif- 
ferent result  was  had  in  another  case,  where 
certain  champagne  wines  were  the  object  of 
the  pledge,  and  the  debtor  had  reserved  the 
care  of  them;  and,  though  the  vaults  in 
which  they  were  stored  were  leased  to  the 
creditors,  they  communicated  by  open  doors 
with  the  other  vaults  of  the  debtors,  where 
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their  workmen  were  employed  on  the  wines, 
and  there  was  nothing  to  Indicate  which 
were  pledged  and  which  were  not,  and  noth- 
ing to  prevent  a  substitution  thereof,  so  that 
the  debtors  appeared  In  possession,  and  kept 

^up  their  credit  thereby,  which  they  could 
not  otherwise  have  done.  •  •  •  From 
these  authorities  it  seems  to  be  evident  that, 
in  the  French  law  at  least,  the  text  of  which, 
In  this  regard,  is  the  same  as  that  of  Loui- 
siana, a  delivery  by  the  owner  of  securities 
by  way  of  pledge,  followed  by  a  return 
tjhoreof  to  him  for  the  purpose  of  enabling 
him  to  collect  them  and  apply  the  money 
to  his  own  use,  on  substituting  others  in 
their  stead,  and  with  general  lit)erty  of  sub- 
stitution, and  to  appear  as  the  owner  and 
possessor  thereof  in  his  dealings  with  oth- 
ers (the  title  of  the  stecuntles  not  being  trans- 
ferred to  the  creditor),  is  not  such  a  deliv- 
ery of  possession  as  Is  necessarj'  to  establish 
the  privilege  due  to  a  pledge  as  to  third  per- 
sons. It  would  be  contrary  to  the  very  let- 
ter of  the  law  to  allow  such  a  transaction 
to  liave  that  effect.  It  would  not  be  mere 
evidence  of  fraud,  which  might  be  rebutted 
by  counter  evidence,  but  It  would  be  con- 
trary to  the  rule  of  law  adopted  to  prevent 
fraud.  In  other  words,  as  to  third  persons, 
It  would  not  be  a  pledge  at  all,  within  the 
meaning  and  requirements  of  the  law."  It 
Is  not  claimed  that  there  Is  any  substantial 
difference  between  the  common-law  pledge, 
which  Is  the  law  on  this  subject  in  this  ter- 
ritory, as  we  have  no  statute  on  the  subject, 
and  the  civil  law,  or  the  law  of  Louisiana, 
as  they  appear  In  this  case  in  the  United 
States  supreme  court.  In  this  case,  too,  the 
argument  that  it  Is  a  question  of  good  faith 
or  bad  faith,  for  the  jury  to  determine,  is 
effectually  disposed  of  In  this  language: 
"Bad  faith.  It  is  true,  would  defeat  the 
pledge,  though  the  creditor  had  possession. 
But  want  of  possession  is  equally  fatal, 
Though  the  parties  may  have  acted  in' good 
faith.  Both  are  necessary  to  constitute  a 
good  pledge,  so  as  to  raise  a  privilege  against 
third  persons.  The  requirement  of  posses- 
sion Is  an  Inexorable  rule  of  law,  adopted 
to  prevent  fraud  and  deception;  for,  if  the 
debtor  remains  in  possession,  the  law  pre- 
sumes that  those  who  deal  with  him  (lo  so  on 
the  faith  of  his  being  the  uuquallQed  owner 
of  the  goods."  It  will  be  observed  in  that 
case  the  term  "possession,"  as  applied  to 
pledge,  was  not  considered  In  any  narrow  or 
contracted  sense;  but  a  broad  and  libera! 
view  of  It  was  taken,  to  piomote  the  purpose 
of  the  law.  It  is  true,  tlie  pledge  was  de- 
feated because  <,ha  pledgee  did  not  retain  the 
possession  of  the  securities;  but  the  conclu- 
sion of  want  of  possession  was  airived  at 
more  by  the  manner  in  which  the  securities 
were  treated,  than  from  any  question  of  tlieir 
actual  custody.  They  were  in  the  actual 
possession  of  the  persons  who  were  designat- 

,ed  as  the  agents  of  the  pledgee,  but  they 
were  allowed  to  be  handled  and  used  and- 


substituted  and  disposed  of  at  will,  for  the 
convenience,  and  even  for  the  benelit,  of  the 
pledgor.  And  It  was  this  character  of  two, 
principally,  which  led  the  court,  we  think, 
to  the  conclusion  that  the  pledge  was  de- 
feated on  account  of  the  character  of  the 
possession.  In  none  of  the  cases  which  we 
have  cited  were  ihe  conclusions  based  upon 
any  statute  which  prohibited  the  handling  of 
the  property  transferred,  mortgaged,  or 
pledged  by  the  seller,  mortgagor,  or  pledgor, 
but  upon  the  general  policy  of  the  law  that 
the  transferror  or  debtor  cannot  be  allowed 
to  handle  or  traffic  in  the  property  sold,  or 
on  which  the  security  is  given,  and  if  he 
does  so  the  transfer  or  lien  Is  void  as  to 
creditors,  purchasers,  and  Incumbrancers. 
In  this  character  of  cases  the  term  "pos- 
session" cannot  be  weighed  In  any  technical 
scales,  but  must  be  given  ■  a  broad  and  lib- 
eral meaning,  to  prevent  the  very  frauds  for 
which  such  a  statute  as  we  are  considering 
was  enacted. 

But  it  is  contended  by  cormsel  for  defendants 
in  eiTor  that  the  <?reditors  who  attached  these 
goods,  and  afterwards  merged  their  attachments 
into  a  chattel  mortgage  given  hy  Kinoaid  & 
Bro.,  had  notice  of  the  claims  which  lOncnid 
&  Chitwood  had  upon  these  goods  as  pledgees. 
This  notice  would  have  been  a  potent  factor,  in- 
deed. In  the  case.  If  their  claims  were  valid, 
but,  being  void,  their  notice  amounts  to  noth- 
ing. The  notice  of  a  valid  claim  often  pre- 
vents the  vesting  of  a  right  in  a  third  person, 
but  the  notice  of  a  void  clahn  cannot  prevent 
the  attachment  of  a  valid  right  In  a  third  par- 
ty. This  question  Is  effectually  disposed  of  In 
the  case  of  Smith  v.  Epley,  30  Pac.  1016.  lOlS. 
where  the  supreme  court  of  Kansas  said:  "It 
is  suggested  that  the  plaintiffs  are  not  attachin;; 
creditors,  and  that,  as  they  took  their  mortgage 
with  notice  of  the  prior  mortgage,  the  Beck 
mortgage  is  not  void  as  to  them.  It  is  tnie 
that  they  had  notice  of  the  prior  mortgage  when 
they  accepted  their  mortgage  to  seciu«  their 
claim.  Instead  of  taking  a  lien  by  attachment, 
they  preferred  a  mortgage  Hen;  but,  when  they 
accepted  their  mortgage,  they  had  notice  that  J. 
W.  lipley  had  possession  of  the  mortgaged 
property  as  the  owner  thereof,  had  the  absolute 
control  over  the  same,  the  absolute  tight  to  sell 
It  as  he  chose,  and  the  absolute  control  over  the 
proceeds.  They  knew,  therefore,  that  the  Beck 
mortgage  was  void,  and  no  Hen  upon  the  stock 
of  goods."  It  appeared  In  the  case  of  Mead  v. 
Noyes,  supra,  that  when  the  levy  was  made 
"the  officer  was  at  the  time  Informed  that  the 
property  belonged  to  the  plaintiff,  and  was 
shown  his  bill  of  sale  of  the  same,  but  stated 
that  he  had  been  directed  to  attach  them."  In 
Waller  v.  Cralle,  supra,  It  Is  said:  "Wallet 
was  apprised  of  the  sale  to  the  plaintiff  Mrs. 
Cralle  at  the  time  he  made  his  purchase.  It 
is  therefore  contended  that,  having  notice,  he  is 
not  such  a  purchaser  as  has  a  right  to  Unpeach 
the  previous  sale  on  the  groimd  of  fraud. 
Where,  however,  a  sale  is  fraudulent,  and  made 
to  defeat  or  delay  creditors  in  the  collection  of 
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their  debts,  a  subsequent  purchaser  from  the 
fraudulent  vendor  Is  not  affected  by  notice  of 
the  fraudulent  sale  and  conveyance."  The  hold- 
ing of  possession  by  Kincaid  &  Chltwood  for 
the  debtors,  Kincaid  &  Bro.,  In  their  name,  and 
allowing  them  to  buy  and  put  Into  the  stocJi 
new  goods,  to  sell  the  same  In  the  usual  course 
of  trade  the  same  as  before  the  pledge,  to  di- 
vert the  proceeds  to  another  purpose  tlian  the 
payment  of  the  debt,  defeated  their  dahn  to 
the  property.  They  cannot  be  heard  to  say  thai 
they  Oldened  the  stock  of  goods  for  sale  in  the 
name  of  Kincaid  &  Bro.,  and  ran  the  store  in 
the  same  name  in  which  it  was  run  in  Mouud 
Cit}',  Kan.,  permitted  Kincaid  &  Bro.  to  buy 
new  goods  from  creditors,  which  were  placed 
in  the  stock  and  sold  in  the  usual  manner,  and 
the  proceeds,  which  were  not  diverted  to  other 
uses,  deposited  in  bank  in  the  name  of  the  debt- 
ors, and  drawn  out  by  them,  and  the  business 
run  in  all  respects  the  same  as  it  liad  been  run 
by  Kincaid  &  Bro.  for  years,  up  to  the  very 
moment  of  the  attachment  levy,  and  then  to  say 
to  those  who  attached,  and  whose  liens  were 
by  Kincaid  &  Bro.  merged  into  a  valid  chattel 
mortgage,  that  they  held  the  possession  of  those 
goods  for  tlie  purposes  of  a  pledge,  when  these 
subsequent  liens  attached,  as  pledgees.  The 
inclusion  naturally  follows  that  the  plaintiffs 
having  failed  to  take  actual  possession  of  the 
property  pledged,  in  their  own  interest,  and 
tiavlng  failed  to  maintain  a  change  of  ix>ssession 
for  the  purpose  of  a  pledge,  but  liaving  allowed 
the  debtors,  tlrrough  them,  to  sell  and  dispose 
of  parts  of  the  property,  of  which  they  (the 
debtors)  liad  the  control,  if  not  the  possession, 
at  the  time  the  property  was  sought  to  be 
pledged,  and  the  substitution  of  other  goods  hi 
the  usual  course  of  the  business,  for  the  debt- 
ors, the  pledge  was  void,  under  section  2GG3  of 
the  statute. 

But  aside  from  this  plain,  direct,  positive, 
and  unequivocal  statute,  the  application  of 
which  to  the  facts  of  this  case,  in  no  more 
vigorous  manner  than  its  letter  and  purpose 
demands,  by  the  courts,  in  the  prevention  of 
such  frauds  upon  the  commerce  of  our  young 
territoiy,  we  think  the  transaction  before  us 
was  fi-audulent  by  analogy  to  the  nile  which 
is  applied  to  chattel-mortgage  cases,  where 
the  debtor,  until  default,  is  allowed  to  retain 
the  possession  of  the  property,  as  he  is  under 
our  statute,  but  where  such  a  handling  and 
use  of  the  property— a  stock  of  merchandise — 
by  the  mortgagor  is  inconsistent  with  the 
idea  of  a  security,  and' renders  the  mortgage 
void  as  to  creditors  and  incumbrancers.  The 
Keports  are  full  of  such  cases,  a  few  of 
which  we  will  refer  to  in  support  of  this 
view  of  the  case.  In  the  case  of  Aiken  v. 
Pascall,  24  Pac.  1030,  IWO,  the  supreme  court 
of  Oregon  held  that  "when  it  appears  either 
on  the  face  of  a  chattel  mortgiigo,  or  by  parol 
evidence,  that  the  mortgagee  of  personal 
property  lias  given  to  the  mortgagor  the  pow- 
er to  dispose  of  the  mortgaged  property,  and 
to  apply  the  proceeds  to  his  own  use,  the 
mortgage  is  void  as  to  attaching  creditors." 


Another  strong  case  Is  that  of  Gallagher  v. 
Rosenfleld,  50  N.  W.  096,  where  the  supreme 
court  of  Minnesota,  as  late  as  December,  lSi)l, 
used  this  language:  "It  will  be  observed  that 
the  mortgage,  on  its  face,  expressly  author- 
ized Berwin  to  sell  at  retail  the  stock  of 
goods  mortgaged,  as  his  own  property,  iii  the 
ordinary  course  of  business.  It  is  the  doc- 
trine of  this  court  that  such  provision  made 
the  mortgage  fraudulent  in  lav?  as  to  the 
creditors  of  the  mortgagor.  Chophard  v. 
Bayard,  4  Minn.  r)33  (Gil.  418);  Horton  v. 
Williams,  21  Minn.  187;  Stein  v.  Munch,  24 
Minn.  390;  Bank  v.  Anderson,  Id.  435;  Mann 
V.  Flower,  2'>  Minn.  507.  In  this  we  have 
adopted  the  doctrine  of  the  New  York  courts. 
In  Southard  v.  Benner,  72  N.  Y.  432,  the 
court  uses  this  language,  'Sucli  an  arrange- 
ment, included  in  and  making  a  part  of  the 
written  instrument  of  mortgage,  would  clear- 
ly invalidate  it  as  frauduiept  in  law,  as  that 
term  is  understood;  that  is,  it  would  be  con- 
clusive evidence  of  fraud  in  fact,  and  would 
be  so  held  by  the  court  as  a  matter  of  law.' 
It  may  be  regarded  as  the  settled  rule  in 
this  state.  In  the  cases  above  cited  no  refer- 
ence is  made  to  the  distinction  suggested  here 
between  existing  and  subsequent  creditors  of 
the  mortgagor.  Berwin's  debts  were  all  sub- 
sequent to  the  mortgage,  and  the  plaintiff  re- 
ceiver represents  subsequent  creditors  only. 
But  the  rule  clearly  applies  to  debts  incurred 
subsetiuently  to  the  execution  of  the  mort- 
gage, and  while  the  mortgagor  Is  in  posses- 
sion of  the  goods  under  it,  as  in  this  case, 
for  the  reason  that  the  direct  and  natural 
tendency  of  such  possession  of  tiie  property, 
and  dominion  over  it,  is  to  enable  the  mort- 
gagor to  hold  himself  out  to  the  world  as 
owner,  with  all  the  outward  indicia  of  own- 
ei-sliip,  and  to  obtain  a  credit  by  reason  there- 
of to  which  he  is  not  entitled,  while  the  mort- 
gage would  operate  as  a  shield  or  cover  to 
ward  ott  iiis  creditors,  and  protect  the  iirop- 
erty  in  his  possession  from  being  af>plied  to 
.»«itisfy  his  debts.  Bump,  Fraud.  Conv.  123- 
120;  Bannon  v.  Bowler,  34  Minn.  418,  20  N. 
ArV.  237."  The  recent  case  of  Smith  v.  Epley, 
supra,  is  in  line  with  tills  late  Minnesota  case. 
The  same  conclusion  is  reached  In  Ilangen 
V.  Hachemeister,  114  N.  Y.  506,  21  N.  E.  1046, 
where  the  court  said:  "In  the  case  of  South-- 
ard  V.  Benner,  72  N.  Y.  424,  it  was  held  that 
if,  at  the  time  of  the  execution  of  the  chattel 
mortgage  upon  the  stock  of  merchandise,  it 
is  understood  and  agreed  between  the  par- 
ties that  the  mortgagor  may  sell  the  stock 
and  use  the  proceeds  in  his  business,  and  the 
agreement  is  carried  out,  the  mortgagor  mak- 
ing the  sale  with  the  knowledge  of  the  mort- 
gagee, the  transaction  is  fraudulent  in  law 
as  against  the  creditors  of  the  mortgagor. 
It  was  furtlier  held  in  that  case  tliat  such  an 
agreement  might  be  proved  b.y  parol,  or  in- 
ferred from  the  fact  that  the  mortgagee  had 
permitted  the  sales  to  be  made."  The  ques- 
tion of  tlie  validity  of  a  chattel  moitgage, 
where  tlie   mortgagor  was  allowed  by   the 
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mortgagee  to  remain  In  possession  of  the 
property,— a  stock  of  merchandise,— and  sell 
and  dispose  of  tlie  same  In  the  usual  course 
■of  trade,  and  convert  the  proceeds  to  his 
own  use,  was  before  this  court  In  the  case  of 
Bank  v.  Cooke,  3  Okl.  534.  41  Pac.  628;  and 
there  the  rule  for  this  territory  was  an- 
nounced. In  terms  too  positive  for  uncertainty 
and  too  direct  for  evasion,  that:  "Where,  at 
the  time  of  the  execution  of  a  chattel  mort- 
gage, it  is  understood  and  agreed  between 
the  parties  tliat  the  mortgagor  shall  be  al- 
lowed to  remain  in  possession  of  the  mort- 
gaged property,  and  sell  and  dispose  of  the 
same  in  the  ordinary  course  of  trade,  and 
apply  the  proceeds  to  his  own  use,  the  mort- 
gage is  absolutely  void  as  to  creditors  of  the 
mortgagor.  It  does  not  matter  whether  such 
agreement  is  oral  or  in  writing,  contained 
in  the  mortgage  or  without;  It  such  an  agree- 
ment was  had,  the  mortgage  is  fraiidulent 
and  void  as  to  creditors."  This,  in  our  judg- 
ment, is  the  doctrine  that  is  supported  by  the 
learning  of  the  courts,  the  demands  for  the 
enforcement  of  tlxed  and  unevasive  rules  In 
the  transaction  of  the  vast  volume  of  com- 
mercial business,  and  which  had  for  Its  sure 
guide  the  light  of  reason.  The  opposite  rule 
reduces  law  from  a  rule  of  action  for  all 
cases  which  come  within  its  provisions,  to 
the  ascertainment  of  the  intent  of  the  par- 
ties,—a  thing  of  doubtful  stability,  and  de- 
pending much  upon  the  elasticity  of  con- 
science on  the  one  side,  and  absolutely  un- 
known to  the  other,  whose  rights  must  be 
determined,  not  by  the  application  of  a  sure 
rule,  but  by  the  often  uncertain  speculation 
as  to  the  favorable  or  unfavorable  impres- 
sion with  which  the  transaction  has  impress- 
ed the  Jury  in  their  bewildering  effort  to  per- 
form a  divine,  rather  than  a  human,  func- 
tion,—the  ascertainment  of  a  purpose  in  the 
mind  of  man.  The  application  of  this  rule 
to  cases  of  this  character  can  do  harm  to 
none.  It  will  undoubtedly  prevent  injury  to 
many.  It  only  requires  tliat  when  property 
is  taken  as  security  it  be  held  and  treated 
as  a  security,  and  not  left  to  the  disposal  of 
a  debtor  whose  bidden  and  unfathomable 
purpose  may  be  to  prepare  against  the  day 
when  his  credjtor  is  sure  to  call.  We  cannot 
believe  that  the  contention  of  counsel  for  de- 
fendants in  error,  that  there  is  a  distinction 
to  be  made  between  chattel-mortgage  cases 
and  cases  of  pledge,  in  respect  to  this  rule 
governing  commercial  securities,  is  tenable. 
The  principle  of  the  two  cases  is  the  same. 
The  only  difference  between  a  chattel  mort- 
gage and  a  pledge,  in  this  territory,  is  that  in 
the  former  case  the  debtor  retains  possession 

■  of  the  property  tmtll  the  money  is  due,  or 
some  other  condition  of  the  mortgage  de- 
prives him  of  his  right  of  possession,  while  in 
the  latter  case  the  creditor  must  take  and 
hold  the  possession.  In  both  the  debtor  re- 
tains title  to  the  property,  and  in  both  the 
transaction  is  a  mere  security  for  a  debt. 

■  Chattel-mortgage    cases,    then,    where    the 


transaction  was  declared  fraudulent  because 
the  debtor  was  allowed  the  beneficial  use  and 
the  disposal  of  the  property,  and  the  right  of 
substitution,  in  his  own  name  or  for  his  own 
benefit,  or  where  the  proceeds  are  not  ap- 
plied to  the  payment  of  the  debt  for  which 
the  security  was  sought  to  be  given,  we  con- 
sider as  squarely  In  point  in  principle  as  if 
tliey  had  in  fact  been  cases  upon  a  pledge, 
and  not  upon  a  chattrf  mortgage  Why 
should  the  rights  of  creditors  require  that  if 
the  security  Is  handled  In  a  commercial  way, 
for  the  benefit  of  the  mortgagor,  the  lien  is 
void,  and  a  security  as  a  pledge  not  be  gov- 
erned by  the  same  principle  In  establishing 
the  rule?  No  reason  can  be  assigned.  And 
whore  this  Is  true  there  cannot  be  a  different 
rule,  unless  the  statute  or  the  time-honored 
law  on  the  question  has  made  one,  and  from 
neither  source  has  this  been  done.  In  either 
one  of  these  classes  of  security  the  least  that 
can  be  said  is  that  so  long  as  the  property  is 
allowed  to  be  sold  and  disposed  of  by  the 
debtor,  or  In  his  name  and  for  his  use,  for  all 
practical  purposes,  the  same  as  before  the  se- 
curity was  given,  the  lien  is  void  and  the 
rights  of  others  may  Intervene.  The  waiting 
for  more  than  a  year  after  the  alleged  con- 
version before  this  action  was  brought  is  a 
strong  indication,  also,  that  this  claim  that 
Kincaid  &  Chltwood  were  pledgees  was  a 
proposition  not  Intended  to  be  relied  upon  at 
the  time  Einkaid  &  Bro.  gave  the  chattel 
mortgage  on  these  goods  and  they  were  sold 
thereunder. 

The  instruction  asked  by  the  defendants,  di- 
recting the  jury  to  return  a  verdict  for  them 
on  the  undisputed  facts  of  the  case,  should 
have  been  sustained.  This  should  be  done 
where  there  are  no  disputed  facts  for  the 
jury  to  pass  upon.  Sullivan  v.  Insurance  Co. 
(Kan.  Sup.)  8  Pac.  112.  And  the  court  erred 
In  reftising  it.  The  judgment  of  the  court 
below  is  reversed,  with  directions  to  enter 
judgment  for  defendants  below.  All  the  jus- 
tices concurring,  except  DALE,  O.  J.,  and 
SCOTT,  J.,  who  was  formerly  attorney  in  the 
attachment  suits  referred  to,  not  sitting. 


(4  Okl.  133) 


CARSON  .V.  BUTT. 


(Supreme  Court  of  Oklahoma.     Feb.  13,  1896.) 

Motion-   for   New  Trial  —  Rbcovbrt  of  Reil 
Pbopertt— Complaint— Amehdmext. 

1.  This  court  will  not  consider  asBigmnents  of 
error  which  involve  questions  of  the  weight  and 
sufficiency  of  evidence,  and  matters  occnrriDK  on 
the  trial-  of  the  cause,  in  the  absence  of  a  motion 
for  a  new  trial  filed  in  the  court  l)elow. 

2.  Where  a  complaint  filed  under  the  Code  of 
1890  sets  out  the  interest  of  the  plaintiff  in  real 
property,  describes  the  premises,  and  alleges  that 
defendant  unlawfully  obtains  and  holds  posses- 
sion, and  in  addition  thereto  sets  forth  fully  all 
the  facts  necessary  to  entitle  him  to  possession. 
held  sufficient  upon  which  to  liase  a  judgment  in 
favor  of  plaintiff  for  possession. 

3.  A  prayer  in  a  petition  being  a  matter  of 
form,  the  demand  for  relief  may  be  amended. 
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4.  Averments  which  might  have  been  amended 
helow,  on  motion,  will  in  tiie  supreme  court  be 
deemed  to  have  been  made. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie  coun- 
ty;  before  Justice  Henry  W.  Scott. 

Action  brought  April  15,  1892,  by  J.  V.  Car- 
son to  have  May  Butt  declared  a  trustee  for  his 
benefit  in  certain  real  estate  situated  in  Te- 
cumseb,  Pottawatomie  county.  Judgment  be- 
low in  favor  of  Carson.  Butt  brings  error. 
Affirmed. 

J.  H.  Woods,  for  plaintlft  in  error.  J.  L. 
Brown,  for  defendant  in  error. 

DALE,  C.  J.  April  15,  1892,  J.  U.  Cai-son 
filed  in  the  district  court  of  Pottawatomie  coun- 
ty his  complaint  against  May  Butt,  alleging  in 
substance  that  he  settled  and  made  valuable 
improvements  upon  a  certain  town  lot  situated 
in  Tecumseh,  Pottawatomie  county;  that  the 
deed  to  said  lot  bad  been  improperly  awarded 
to  said  Butt  by  the  Iward  of  townsitc  commia- 
slonei-s  acting  for  the  town  site  of  Tecumseh, 
and  a.sked  that  Butt  be  adjudged  to  hold  the  le- 
gal title  to  the  lot  in  trust  for  the  use  and 
benefit  of  Carson.  To  tills  complaint  Butt  an- 
swered fully,  and  after  reply  by  Oarson  an  is- 
sue of  fact  was  duly  Joined  between  the  par- 
ties, growing  out  of  their  respective  claims  of 
settlement,  occupancy,  and  Improvements  upon 
said  lot.  By  stipulation  It  was  agreed  between 
the  parties  that  the  testhnony  of  the  witnesses 
should  be  taken  before  a  notary  public,  and 
thereafter  submitted  to  the  court  upon  argu- 
ment of  coimsel  and  the  testimony  so  adduced, 
all  of  which  was  done;  and  on  May  14,  1894, 
the  court  rendered  judgment  for  the  plaintiff 
below,  finding  him  to  tie  the  equitable  owner  of 
the  lot  in  controvei^,  awarding  him, the  pos- 
session thereof,  and  directed  the  defendant  be- 
low to  convey  the  legal  title  within  five  days, 
in  accordance  with  the  judgment,  and,  in  case 
of  a  failure  upon  her  part  to  so  convey,  ap- 
pointed tlie  clerk  of  the  court  a  commissioner  to 
make  such  conveyance.  No  motion  for  a  new 
tiial  was  filed  in  the  court.  The  defendant  be- 
low brings  the  case  here  upon  an  asslgimient 
of  numerous  errors,  whicli,  with  one  exception, 
involTe  qnestions  of  the  weight  and  sufficiency 
of  evidence  and  matters  occurring  on  the  trial 
of  tbe  cause  hi  the  court  below.  None  of  these 
alleged  errors  can  be  considered,  in  the  absence 
of  a  motion  for  a  new  trial.  City  of  Atchison 
v.  Byrnes,  22  Kan.  59;  Decker  v.  House,  30 
Kan.  614, 1  Pac.  584,  and  cases  therein  cited. 

Tlie  only  question  which  this  court  may  con- 
sider Is  that  contained  in  the  sixth  assignment 
of  error,  which  is  as  follows:  "The  district 
court  erred  in  ordering  the  removal  of  the  de- 
fendant Butt  from  said  lot.  In  this:  the  matter 
of  removal  was  not  in  Issue,  and  for  the  ftu^her 
reason  that,  it  being  made  to  appear  that  the 
defendant  had  valuable  improvements  on  said 
lot,  the  order  for  her  removal  could  not  go 
until  her  right  as  an  occupying  claimant  was 
adjusted,  and  said  decree  allowed  no  opportuni- 
ty so  to  do,  and  did  not  provide  for  adjusting 


said  right."  Th^s  assignment  of  error  attacks 
the  sufficiency  of  the  pleading  to  sustain  the 
judgment  rendereri  In  the  case,  and  should  be 
considered  with  that  end  in  view.  This  case 
was  Instituted  under  tlie  Code  of  1890.  The 
sufficiency  of  the  complaint  was  not  attacked 
In  any  manner  in  the  court  below,  but  to  the 
complaint  the  defendant  filed  an  answer  where- 
in she  specifically  controverted  all  questions  of 
tact  set  out  in  the  complaint,  and  then  fully  set 
out  her  own  claim  to  the  lot  by  showing  her 
settlement,  occupancy,  and  improvements,  and 
further  alleged  that  plaintiff '  below  was  not 
qualified  to  enter  such  lot  by  reason  of  the  fact 
that  he  was  not  a  resident  or  occupant  of  the 
town  site  of  Tecumseh.  The  reply  of  plaintiff 
below  traversed  in  full  the  afflnnatlve  matter 
set  forth  in  the  answer,  and  tlie  cause  was  by 
both  parties  submitted  to  the  trial  court,  to 
be  determined  upon  the  equities  of  the  parties 
ns  shown  by  the  evidence.  Under  this  state  of 
pleadings  and  submission  of  the 'cause,  the  Judg- 
ment should  go  to  that  extent  necessary  to  give 
adequate  relief.  Article  32,  c.  70,  Code  1S90, 
imder  which  this  action  was  brought,  provides 
for  bringing  a  suit  for  possession  of  real  prop- 
erty. The  complaint  Is  suflicient  If  it  states 
"that  the  plaintiff  is  entitled  to  the  possession 
of  the  premises,  particularly  describing  them, 
the  intei-est  he  claims  therein,  and  that  the  de- 
fendant unlawfully  keeps  him  out  of  posses- 
sion." Section  5;  Knight  v.  McDonald,  37 
lud.  4(J3.  The  complaint  sets  out  the  interest 
of  plaintiff,  describes  the  premises,  and  alleges 
that  defendant  unlawfully  obtained  possession 
thereof,  and  keeps  ihe  plaintiff  out  of  posses- 
sion, and,  in  addition  to  such  direct  allegations, 
sets  forth  fuUy  all  the  fftcts  which  are  neces- 
sary to  entitle  him  to  the  possession  of  the 
premises.  While  it  does  not  in  specific  terms 
allege  that  he  is  entitled  to  the  possession  of 
the  premises,  yet  by  a  showing  of  facts  the 
same  fully  appears,  and  such  facts  so  pleaded 
should  be  given  as  much  force  as  If  the  plain- 
tiff had  merely  alleged  a  conclusion.  We  hold, 
therefore,  that  the  petition  upon  its  face  was 
sufficient,  under  the  Code  then  in  use,  to  en- 
title the  plaintiff  to  a  judgment  for  iiossesslon. 
Smith  V.  Kyler,  74  Ind.  575.  It  is  true  that  the 
prayer  of  the  complaint  does  not  ask  for  posses- 
sion, but  a  prayer  for  judgment  is  only  a  mat- 
ter of  form.  Low-y  v.  Dutton,  28  Ind.  473; 
Bennett  v.  Preston,  17  Ind.  291;  Baker  v.  Arm- 
strong, 57  Ind.  18&.  And  the  demand  for  re- 
lief may  be  amended  at  any  time.  Billingsley 
V.  Dean,  11  Ind.  331.  Averments  which  might 
have  "been  amended  below,  on  motion,  to  cor- 
respond with  the  proof  will  in  the  supreme 
court  be  deemed  to  have  been  made.  Lucas  v. 
Smith,  42  Ind.  103;  HamUton  v.  Winterrowd, 
43  Ind.  393;  Krewson  v.  Cloud,  45  Ind.  273; 
Schelble  v.  Law,  65  Ind.  332;  Knilz  v.  How- 
ard, 70  Ind.  174. 

As  We  view  this  case,  there  is  nothing  in  the 
contention  of  appellant  growing  out  of  her 
claim  under  the  occupying  claimants'  act,  for 
the  reason  that  we  have  nothing  before  us 
showing  that  she  has  ever  preferred  such  claim 
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In  the  court  SdoTV.  Section  622,  c.  66,  of  our 
Code  provides  that  "the  court  rendering  judg- 
ment In  any  case  •  •  •  against  the  occupy- 
ing claimant,  shall  at  the  request  of  cither  par- 
ty, cause  a  journal  enti7  thereof  to  be  made; 
and  the  sherifT  and  clerk  of.  the  court,  when 
thereafter  required  by  either  party,  shall  meet 
and  draw  from  the  box  a  Jury  of  twelve  men," 
etc.  There  Is  nothing  la  the  record  showing 
that  this  procedure  has  been  complied  with, 
and  until  the  lower  court  has  had  an  oppor- 
tunity to  pass  upon  this  question  it  is  not 
properly  before  us. 

This  appeal  was  first  filed  in  this  court  De- 
cember 31,  18SM,  and  while  the  same  was  pend- 
ing undetermined  the  appellant  filed  a  motion 
to  have  the  decision  withheld  until  the  court 
below  passed  upon  a  petition  for.  a  new  trial 
therein  filed.  Such  petition  was  denied,  and, 
inasmuch  as  counsel  for  appellant  has  tailed  to 
point  out  any  error  in  denying  the  petition  for 
a  new  trial,  we  will  not  consider  such  matter. 

SCOTT,  J.,  having  tried  the  case  In  the  court 
below,  not  idttlng.  The  other  justices  concur- 
ring. 


(4  Okl.  1£7) 

SCHNELL  ▼.  JAY. 
(Supreme  Court  of  Oklahoma.     Feb.  13,  1896.) 
LiHiT&TiOKS  —  Accrual  of  Cause  of  Aonos  — 

COHMSNCBME^TT  OF   ACTION. 

1.  The  statute  of  limitations  adopted  from  Ne- 
braska by  provisions  of  the  onninic  act  did  not 
betrin  to  run  until  May  2,  1890,  at  which  time 
the  cause  of  action  is  first  subjected  to  its  opera- 
tion. 

2.  When  the  time  in  which  an  action  may  be 
broucht  hns  not  ixpired,  the  legislature  may  ex- 
tend the  time. 

3.  Under  the  Nebraska  statutes,  a  cause  of 
action'  was  deemed  commenced,  as  to  the  de- 
fendant, at  the  date  of  the  summons  which  was 
■erred  on  him.   - 

4.  TTndor  the  Oklahoma  Statutes  of  1890  (chap- 
ter 70,  art.  7,  f  1),  adopted  from  Indiana,  a  dv- 
11  action  was  deemed  commenced  from  the  time 
of  issning  summons. 

5.  When  the  statute  of  limitation  was  two 
ypnrs,  and  the  complaint  was  filed  September  30, 
1890.  inimmons  issued  April  5,  1892,  and  served 
same  day,  the  action  should  be  deemed  com- 
menced under  the  statutes  of  Ma;  2,  1890,  and 
was  not  barred  hy  the  two-years'  limitation  at 
the  time  the  action  was  commenced. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale 

Action  by  Francis  M.  Jay  against  Andrew  O. 
Schnell.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

J.  A.  Baker,  for  plaintiff  in  error.  U.  It. 
Thnrston,  for  defendant  in  error. 

BURFORD,  J.  The  defendant  In  error,  on 
June  24,  1890,  filed  his  complaint  against  sev- 
eral defendants,  claiming  damages  for  assault 
and  Mae  Imprisonment.  One  M.  E!.  Schnell 
was  made  a  party  defendant,  and  the  sum- 
mons served  upon  Andrew  C.  Schnell,  the 
plaintiff  in  error,  wbom  it  Is  alleged  was  gen- 


erally known  by  both  nnmes.  Several  amended 
complaints  were  filed,  and  finally,  on  Septem- 
ber 13,  1890r  the  name  of  Andrew  C.  Sclin^ 
was  substituted  for  M.  B.  ScbnelL  On  April 
5,  1892,  plamtiff  obtained  leave  of  court  to 
issue  summons  for  Schnell,  which  was  duly 
issued  on  said  day,  and  served  and  returned 
same  day.  On  the  following  day  Schnell  ap- 
peared, and  filed  his  demurrer  to  the  complaint. 
One  of  the  grounds  of  demurrer  was  that  the 
action  was  not  commenced  within  the  time  pre- 
scribed by  the  statute  of  limitations.  The 
court  overruled  the  demurrer,  to  which  ScbQell 
excepted.  Answer  was  then  filed,  which  con- 
sisted of  a  general  denial  and  a  plea  of  tiM 
statute  of  limitations.  The  allegation  in  tlie 
complaint  Is  that  the  assault  was  committed 
on  August  17,  1889.  At  the  time  the  complaint 
was  filed,  the  statutes  adopted  from  Nebraska 
were  in  force  in  this  territory.  According  to 
the  provisions  of  that  statute,  actions  of  this 
character  were  required  to  be  brought  within 
one  year  from  the  time  the  cause  of  action  ac- 
crued. At  the  time  the  assault  was  commit- 
ted, there  was  no  statute  of  limitations  In  force 
in  Oklahoma,  and  the  Ncbraslm  statutes  did 
not  become  operative  until  May  2,  1890,  and 
by  the  terms  of  the  act  of  congress,  putting 
said  statutes  in  force  in  Oklahoma,  they  only 
continued  in  force  until  the  adjournment  of  the 
First  legislative  assembly  of  Oklahoma,  which 
was  December  25.  1890.  The  cause  of  action 
stated  m  the  complaint  in  this  cause  did  not 
accrue,  as  contemplated  in  the  Nebraska  stat- 
ute of  limitations,  until  such  time  as  an  ac- 
tion ■could  be  brought  under  its  provisions.  In 
the  case  of  Sohn  v.  Waterson,  decided  by  the 
supreme  court  of  the  United  States  (17  WalL 
596),  It  was  held  "that  In  construing  a  stnrnte 
of  limitations  It  must,  so  tar  as  it  affects 
rights  -of  action  In  existence  when  the  statute 
Is  passed,  be  held.  In  the  absence  of  contrary 
provisions,  to  begin  when  the  cause  of  action 
is  first  subjected  to  Its  operation."  The  cause 
of  action  in  the  case  at  bar  did  not  accrue 
until  May  2,  1890,  and  the  statute  gave  one 
year  from  that  time  in  which  to  bring  the  afs 
tion.  While  the  complaint  was  filed  »n«t 
Schnell  made  a  party  defendant  during  the 
time  the  Nebraska  laws  were  in  force,  it  »iom 
not  clearly  appear  that  he  was  served  with 
summons  within  that  period,  and  hence  the  ac- 
tion was  not  deemed  commenced  under  that 
statute.  The  Nebraska  statute,  in  force  when 
the  complaint  was  filed  (section  19,  Code  Civ. 
Proc.  1889),  provide:  "An  action  shaU  be 
deemed  commenced,  within  the  meaning  of  thU 
title,  as  to  the  defendant,  at  the  date  of  the 
summons  which  Is  served  on  him."  The  sum- 
mons Issued  in  this  case  which  was  served  on 
Schnell  was  dated  April  5,  1892,  so  tbat  the 
cause  of  action  was  not  commenced  under  the 
Nebraska  statutes.  The  one-year  limitation 
prescribed  by  the  Nebraska  statutes  bad  nor 
expired  at  the  time  the  Oklahoma  statutes 
adopted  by  the  First  legislative  assembly  took 
effect  These  statutes  fixed  the  limitation  oq 
this  dass  of  actions  at  two  years,  and  pre- 
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scrTbed  that  the  statute  should  begin  to  run 
as  to  causes  ol  action  arising  prior  to  the 
adoption  of  the  organic  act  on  May  2,  1890. 
The  time  In  which  Jay  could  have  brought  this 
action  not  having  expired  at  the  date  the  Ne- 
braska laws  were  superseded  by  the  Oklahoma 
statutes,  the  legislature  had  the  jwwer  to  ex- 
tend such  time.  1  Wood,  Llm.  $S  11,  12.  The 
Oklahoma  Statutes  of  1890,  adopted  from  In- 
diana (section  1,  art.  7,  c.  70),  provide:  "A 
civil  action  shall  be  commenced,  by  filing  in 
the  office  of  the  proper  clerk  a  complaint,  and 
causing  a  summons  to  issue  thereon;  and  the 
action  shall  be  deemed  to  be  commenced  from 
the  time  of  Issuing  the  summons."  The  sum- 
mons which  brought  Schnell  Into  court  was  Is- 
sued April  5,  1892,  and  he  appeared  to  the  ac- 
tion April  6, 1892.  At  this  time  the  two-years 
limitation  which  then  operated  on  the  cause 
of  action,  had  not  expired,  and  the  action  was 
commenced,  as  to  him,  within  the  period  of 
limitation,  and  there  was  no  error  In  ovemil- 
Ipg  his  demurrer. 

There  are  no  other  questions  presented  In 
this  cause  by  the  record  before  us.  The  Judg- 
ment of  the  district  court  Is  affirmed,  with 
costs.  All  the  judges  concurring,  except  DAL.K, 
O.  J.,  who  tried  the  case  below,  not  sitting. 


(4  Okl.  90) 

ROGERS  et  al.  v. 


BONNETT  et  al. 


(Sapreme  Ck>ort  of  Oklahoma.     Feb.  13,  1806.) 

Prbscmptioxs  ox  Appeal — IfoTiON  for  Kkw 
Trial. 

1.  The  Statutes  of  Oklahoma  of  1890  required 
that  "the  application  for  a  new  trial  must  be  made 
by  motion  upon  written  gronnds,  filed  at  the  time 
of  making  the  motion." 

2.  When  no  copy  of  motion  for  a  new  trial  ac- 
companies the  proceedinjSB,  or  any  other  record  to 
show  that  such  motion  in  writing  was  presented, 
it  will  be  presumed,  for  the  purposfr  of  upholding 

'  the  juilgment  of  the  lower  court,  that  all  things 
have  been  done  regularly  there,  and  that  no  writ- 
ten motion,  as  provided  in  the  statute,  was  filed. 
(Syllabus  by  the  Court.) 

On  rehearing.    Dismissed, 

For  former  opinion,  see  37  Pac  1078. 

McATEB,  J.  This  cause  came  on  for  bear- 
ing In  this  court,  and  an  opinion  was  filed 
September  7,  1894.  It  is  here  upon  a  petition 
for  rehearing,  and  our  attention  Is  called  for 
the  first  time  to  the  fact— hitherto  unobserved, 
and  not  before  presented  in  the  briefs— that  aft- 
er hearing  the  case  the  court  took  the  case  mider 
advisement,  and  on  the  30th  day  of  June,  1893, 
rendered  a  general  judgment  for  the  plalntlfTs 
in  error,  admitting  the  same  to  record  by  filing 
on  the  30tb  day  of  June,  1893,  and  "refusing 
to  entertain  or  allow  filed  a  motion  for  a  new 
trial."  No  copy  of  a  motion  for  new  trial  ac- 
companies the  proceedings,  nor  Is  there  any 
other  record  to  show  how  such  motion  was 
presented.  This  cause  was  begun  under  the 
Code  of  CItU  Procedure,  when  the  Statutes  of 
1880  were  still  in  force;  but,  the  case  having 
been  conducted  to  final  judgment,  the  provi- 
sions of  the  Code  of  Civil  Procedure  of  the 


Statutes  of  1803  then  bectime  applicable.  Sec- 
tion 321  of  the  Code  of  Civil  Procedure  (St. 
1803,  p.  815)  provides  that  "the  application  for 
a  new  trial  must  be  by  motion,  upon  written 
grounds,  filed  at  the  time  of  making  the  mo- 
tion." There  Is  in  the  record  no  evidence  that 
any  motion  upon  written  grounds  was  ever 
presented  to  the  court,  and  the  offer  to  file 
the  same,  and  the  refusal  to  allow  filed,  it 
not  sufficient  evidence  to  us  that  any  such  mo- 
tion was  ever  made  In  the  record.  We  regard 
the  presumption  that  all  things  have  been  done 
regularly  by  the  lower  court,  for  the  purpose 
of  upholding  the  Judgment  of  that  court,  to 
be  stronger  than  any  Inference  that  might  be 
drawn  from  the  statement  in  the  record  that  no 
\tTitten  motion  as  provided  in  the  statute  was 
filed.  In  the  absence  of  a  copy  of  motion  for 
a  new  trial,  the  rerjord  must  at  least  show  that 
the  motion  Itself  was  reduced  to  writing.  In 
order  that  the  presumption  in  favor  of  the  trial 
court  might  be  overcome.  Douglass  y.  Insley, 
34  Kan.  605,  9  Pac.  475;  Clayton  ▼.  School 
DIst.,  20  Kan.  262.  The  judgment  heretofore 
rendered  In  this  case  by  this  court  Is  therefore 
vacated,  without  re-examlnatlon.  The  Judg- 
ment of  the  lower  court  will  be  affirmed. 


(U4  Cal.  612) 
NORTHROP  T.  KNOTT.     (Sa*.  106.) 
(Supreme  Court  of  California.     Oct.  24,  1896.) 

Etidescb  —  Receipt — Bokdex  or  Proof  as  to 
Patmrnt— Demaxd  om  Depositary. 

1.  In  an  action  by  an  administrator  to  recover 
money  alleged  to  have  been  placed  by  his  de- 
cedent in  the  hands  of  defendant  as  a  loan  or  de- 
posit, a  receipt  signed  'by  defendant  for  a  sum  of 
money  from  the  decedent  is  admissible  in  evi- 
dence, though  it  does  not  state  the  purpose  for 
which  the  money  was  received,  such  puijjose  be- 
ing provable  by  jierol. 

2.  The  possession  by  an  administrator  of  a  re- 
ceipt from  defendant  to  his  decedent  for  money 
casts  on  defendant  the  burden  of  proving  its  re- 
payment. 

3.  Under  Civ.  Code,  g  1823,  providing  that  a 
depositary  shall  not  be  bound  for  the  delivery  <A 
a  deposit  nntil  demand  made,  a  demand  by  an 
administrator  on  a  depositary  for  the  electa  of 
his  decedent,  coupled  with  a  statement  that  he 
held  a  paper  calling  for  a  certain  sum  of  money, 
is  a  sufficient  demand  for  the  money. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Plumas  county;  G.  G. 
Clough,  Judge. 

Action  by  B.  Northrop,  administrator  of  the 
estate  of  Mathlas  Thompson,  deceased,  against 
William  Knott.  Judgment  for  plahitlff,  and  de- 
fendant appeals.     Affirmed. 

C.  E.  McLaughlin,  for  appellant  Goodwin  & 
Webb,  for  respondent. 

HAYNES,  O.  This  action  vras  brought  to  re- 
cover from  the  defendant  $720.37.  The  com- 
plaint contained  two  counts,— the  first  for  mone^ 
loaned;  and  the  second  was  for  the  same 
amount  alleged  to  have  been  deposited  with  the 
defendant  for  safe-keeping,  to  be  repaid  upcHi 
deuiand.     The  answer  to  the  first  count  denied 
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ihat  be  borrowed  the  said  or  any  sum  of  money 
from  plaintiff's  intestate,  or  that  he  was  indebt- 
ed to  said  estate  for  any  sum  whatever;  and  In 
answer  to  the  second  count  the  defendant  denied 
that  plaintiff's  intestate,  or  any  one  for  him, 
deposited  with  or  delivered  to  defendant  for  safe- 
keeping, or  for  any  purpose  whatever,  or  at  all, 
said  or  any  sum  of  money  whatever,  and  also 
denied  the  alleged  Indebtedness.  The  cause  was 
tiled  by  the  court  witliout  a  jury,  and  the  flnd- 
Iiigs  were  to  the  effect  that  the  money  in  ques- 
tion was  deposited  with  the  defendant  for  safe- 
keeping, to  be  returned  upon  demand;  that  plain- 
tiff demanded  it,  and  tliat  defendant  faUed  and 
refused  to  repay  the  same,  or  any  part  of  it,  and 
that  the  whole  sum  remained  unpaid.  Some  ex- 
ceptions were  taken  by  the  defendant  to  rulings 
upon  the  admission  of  evidence,  and  it  is  also 
contended  that  the  findings  are  not  justified  by 
the  evidence. 

J.  W.  Denton,  called  for  the  plaintiff,  testified, 
in  substance,  that  about  the  last  of  October,  or 
tlie  first  of  November,  1891,  he  went  to  the  de- 
fendant for  a  loan  of  5500;  "the  defendant 
said  Mr.  Peterson  bad  money  with  him  that  he 
could  loan  me,  but  that  he  would  write  Peterson 
about  it;"  that  defendant  went  away  In  a  few 
days,  and  he  never  saw  him  about  the  money 
afterwards. 

The  plaintiff  testified,  tn  substance,  that  on 
December  13,  1892,  he  met  the  defendant,  and 
told  him  that  he  was  administrator,  and  asked 
him  to  deliver  the  effects  of  Thompson,  alias 
Peteison,  to  him.  "I  told  htm  I  had  a  statement 
calling  foi^  money.  He  said  be  had  [had] 
money  on  deposit  there  of  Tliompson's,  but  he 
did  not  have  any  then;  that  he  could  explain  in 
regard  to  the  money,  and  what  tiecame  of  it; 
but  he  did  not  do  so.  He  said  he  iised  some 
of  Peterson's  money  to  loan,  and  was  to  have 
one-half  the  interest.  He  did  not  pay  me  any 
money.  I  told  him  I  bad  a  statement  (a  docu- 
ment. I  could  not  describe  the  document)  call- 
ing for  so  much  money."  The  two  notes  deliver- 
ed to  the  plaintiff  by  defendant,  above  mention- 
ed, were  shown  to  the  witness,  and  Identified  by 
him.  The  first  was  a  note  made  by  M.  J.  Noee, 
October- 31,  1801,  at  one  year,  for  the  sum  of 
$168.  The  second  note  was  made  by  W.  P. 
Sutton,  June  15,  1892,  at  18  months,  for  $2o0. 
The  witness  further  testified  that  defendant  told 
him  these  notes  belonged  to  Peterson.  The  re- 
ceipt spoken  of,  and  which  was  received  In  evi- 
dence against  defendant's  objection.  Is  as  fol- 
lows: 

"Mohawk,  May  29,  1892. 

"Received  from  Mathias  Thompson  seven  hun- 
dred and  twenty  dollars  37  cents.  One  note 
Mr.  Michel  Nayo  160  and  note  W.  P.  Sutton 
250  1130.37 


"Wm.  Knott 


1337.' 


Plaintiff  also  testified  to  other  conversations 
with  the  defendant,  and  added  "tliat  at  all  these 
conversations  I  had  with  iilm  he  stated  to  me 
that  he  had  no  money  belonging  to  the  estate, 
and  did  not  owe  the  estate  anything."     The  re- 


ceipt copied  above  was  not  e(hown  to  the  defend- 
ant at  any  of  these  conversations. 

At  the  conclusion  of  the  evidence  on  behalf  of 
the  plaintiff  the  defendant  moved  for  a  nonsuit, 
upon  the  ground  that  It  was  not  proven  that 
said  or  any  sum  of  money  was  ever  deposited 
with  or  loaned  to  the  defendant,  or  that,  if  so 
deposited  or  loaned.  It  had  not  been  repaid.  The 
nonsuit  was  denied,  and  the  cause  was  submit- 
ted upon  the  evidence  Introduced  by  the  plaintiff. 

Defendant's  objection  to  the  admission  of  the 
receipt  in  evidence  was  not  well  taken.  It  was, 
at  the  least,  prima  facie  evidence  that  the  de- 
fendant had  received  from  plaintiff's  intestate 
the  amount  of  money  therein  expressed,  and, 
unexplained  and  unimpeached,  was  condusive 
evidence  of  that  fact,  and  the  receipt  of  the 
money  by  the  defendant  was  a  necessary  step  in 
establishing  plaintiff's  cause  of  action.  The  ex- 
ecution of  the  receipt  by  the  defendant  was  ad- 
mitted, and,  even  if  the  purpose  for  which  the 
money  was  delivered  to  defendant  was  essential 
to  its  admissibility,  persuasive  evidence  that  it 
was  delivered  as  a  deposit  bad  been  given.  In 
-considering  the  sufficiency  of  the  evidence  to 
justify  ttte  finding  that  the  money  was  received 
by  the  defendant  as  a  deposit.  It  Is  not  necessary 
to  decide  wliat  Inference  should  be  drawn  from 
the  unexplained  acknowledgment  of  the  receipt 
of  the  money.  Such  acknowledgment  would  ap- 
pear to  be  equally  consistent  with  a  paj'meDt,  a 
loan,  or  a  deposit;  and  hence  the  purpose  for 
which  the  money  was  delivered  and  received 
may  be  shown  by  parol  or  other  competent  evi- 
dence, and  for  this  purpose  the  admissions  of  the 
defendant  testified  to  by  the  plaintiff,  in  the 
absence  of  all  contradiction  or  eatplanation,  were 
quite  suflBcient  to  justify  the  finding  that  the 
money  in  question  was  received  by  the  defend- 
ant on  deposit,  and  not  as  a  loan,  or  In  payment 
of  a  debt.  The  defendant  was  a  competent  wit- 
ness as  to  eonvjrsations  or  transactions  l)etween 
himself  and  the  plaintiff,  and  therefore  the  plain- 
tiff's testimony  as  to  defendant's  statements 
must  be  taken  as  true,  the  defendant  having  de- 
clined to  testify.  The  acknowledgment  that  be 
bad  had  money  on  deposit,  ttiat  he  had  used 
some  of  Thompson's  money  to  loan  It.  and  to 
receive  one-half  the  Interest,  would  certainly  tend 
to  prove  that  the  money  was  not  deliv^^d  to 
him  in  payment  of  a  debt,  and  was  deltrered  to 
him  as  a  loan  or  deposit. 

But  it  is  contended  by  aiqieilant  that  tboe  is 
no  evidence  to  sustain  the  finding  that  the  de- 
posit had  not  been  repaid.  This  contention  can- 
not be  sustained.  The  receipt,  having  5een 
given  for  money  deposited,  was  evidence  of  a 
liability  on  the  part  of  the  defendant  to  the  de- 
positor, and,  upon  repayment  of  the  money,  be 
was  entitled  to  a  surrender  of  the  receipt,  or,  if 
the  receipt  embraced  other  things,  as  promisaory 
notes,  for  safe-keeping,  he  was  entitled  to  have 
the  return  of  the  money  Indorsed  upon  It;  and 
the  possession  of  this  evidence  of  liability  by 
Thompson  and  his  administrator,  like  tbe  pos- 
session of  a  promissoiy  note  by  the  payee  after 
maturity,  is  evidence  of  Its  nonpayment.  It  » 
true,  the  defendant,  in  bis  conversation    with 
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plaintiff,  denied  that  he  had  thfr  money  then,  or 
was  Indebted  to  the  estate,  but  he  did  admit 
that  he  had  had  money  belonging  to  Thomi)son, 
and  said  he  oonkt  explain  whrft  became  of  It. 
In  all  this  there  was  no  hint  of  payment,  and 
the  most  that  pan  be  claimed  for  it  In  defend- 
ant's favor  Is  that  the  money  had  been  lost  under 
•circumstances  which  relieved  him  from  liability. 
No  such  defense  was  pleaded,  nor  was  there 
any  explanation  as  to  wliat  the  circumstances 
were,  nor  any  offer  to  prove  such  defense;  bat 
he  stood  upon  the  explicit  denial  In  his  answer 
tliat  he  had  ever  received  the  money  for  any 
purpose,  or  at  all.     We  think  the  demand  made 
by  plaintiff  on  December  13,  1892,  was  suffi- 
cient.    He  was  aslced  to  deliver  the  effects  of 
Thompson  to  the  plaintiff  as  adrnlnlatrator.     In 
liart  compliance  with  this  demand,  he  delivered 
two  promiasoiy  notes  assumed  by  the  plaintiff 
to  be  the  onos  mentioned  in  the  receipt.     He 
was  then  told  by  the  plaintiff  that  he  had  "a 
etatemcnt  or  donunent  calling  for  so  much  mon- 
ey," and  to  this  statement  of  the  plaintiff  the 
defendiint  made  the  explanation   hereinbefore 
stated  and  commented  upon,  that  he  had  had 
money  on  deposit,  but  did  not  have  any  then, 
and  that  he  could  explain  what  became  of  It, 
but  did  not  do  .so.     This  reference  to  the  receipt 
or  document,  which  it  Is  conceded  was  written 
and  signed  by  the  defendant,  with  the  general 
demand  for  all  the  effects  in  defendant's  hands 
belonging  to  the  estate,  we  think  is  a  sufficient 
compliance  with  section  1823  of  the  Civil  Code. 
Appellant  also  specifies  several  alleged  en-ors 
In  rulings  upon  the  admission  of  evidence.     The 
more  important  of  these  relates  to  the  Introduc- 
tion in  evidence  of  two  promlssoiy  notes  claim- 
ed by  the  plaintiff  to  be  those  mentioned  in  de- 
fendant's receipt,  and  from  which  It  Is  argued 
by  respondent  that,  the  notes  mentioned  in  the 
same  receipt  with  the  money  having  been  admit- 
tedly a  deposit  with  the  defendant,  the  inference 
is  that  the  money  was  also  a  deposit.    Without 
disclosing  the  particular  points  of  objection  to 
the  identity  of  these  notes  with  those  mentioned 
In  the  receipt,  it  Is  sufficient  to  say  that  we 
think  they  were  properly  admitted;  but,  if  It  be 
conceded  that  their  admission  in  evidence  was 
error,  inasmuch  as  we  have  already  held  that, 
upon  the  evidence  hereinbefore  stated,  without 
roica'ng  to  these  notes,  the  findings  were  sus- 
tained, ttie  defendant  was  not  prejudiced  by 
their  admis^on.     The  objection  to  the  question 
by  plaintiff  to  the  witness  J.  C.  Knickrem,  as  to 
whether  the  deceased  had  money  deposited  In  his 
safe  In  the  year  1.S91,  should  have  been  sustain- 
ed; but,  for  the  reason  above  stated,  the  Judg- 
ment should  not  be  reversed  on  that  ground. 
It  may  also  be  conceded  that  a  portion  of  the  tes- 
timony of  Charles  Hegard,  in  which  he  testified 
to  statements  made  by  the  deceased  to  him  In 
1802,  the  day  before  his  death,  to  the  effect  that 
he  (Thompson)  had  two  notes  and  seven  hun- 
dred and  some  odd  dollars  in  money  at  Mr. 
Knott's,  was  Incompetent  evidence;  the  defend- 
ant not  being  present.     So  far  sa  the  testimony 
o'  this  witness  went  to  the  identification  of  the 
rca'ipt  which  had  been  left  in  his  hands  for 


several  months,  It  \rtis  competent;  but  no  part 
of  this  testimony  was  objected  to  by  the  defend- 
ant, nor  was  any  motion  made  to  strike  it  out. 
And,  under  these  circumstances,  the  appellant 
Is  not  entitled  to  a  reversal  of  the  Judgment  up- 
on that  ground.  The  Judgment  appealed  from 
should  be  affirmed. 

We  concur:    BELCIIEK,  C;   SEIARLS,  0. 

PER  CURIAM.     For  the  reasons  given  in  the 
foregoing  opinion,  the  Judgment  is  affiiiued. 


(U4  Cal.  617) 
PEOPLE  T.  BARKER.     (Cr.  162.) 
(Supreme  Court  of  Oalifomla.     Oct.  26,  1896.) 
Crimixal   Law  —  Cokrobokatiho  Testimokt  — 

BUPPICIENOT— PeOVISJOB  OF   JURT. 

1.  On  trial  for  robbery,  testimony  of  the  prose- 
cuting witness  tended  to  identify  defendant  as 
oue  of  hJM  ass,ulant^.  Several  other  witnesses 
testified  that  they  had  seen  the  defendant,  in 
company  with  his  accomplice,  near  the  scene  of 
the  robbery  but  a  few  moments  prior  to  its  com- 
mission. Held,  that  the  evidence  was  a  sufficient 
corroboration  of  the  testimony  of  the  accomplice 
connecting  defendant  with  the  crime  to  warrant 
a  conviction. 

•  2.  In  a  criminal  case  the  question  of  the  weight 
and  sufiidency  of  corroborating  testimony  is  for 
the  Jury. 

Department  1.  Appeal  from  sui^rlor  coiut, 
San  Bernardino  county;  John  L.  Campbell, 
Judge. 

Thomas  Barker  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

Paris  &  Allison,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  Defendant  Is  convicted  of 
robbery,  and  appeals  from  the  Judgment  and 
an  order  denying  him  a  new  trial. 

1.  It  was  objected  that  there  was  no  evi- 
dence tending  to  connect  defendant  wltt  the 
commission  of  the  crime,  other  than  the  uncor- 
roborated statements  of  an  accomplice.  We 
regard  the  evidence  as  quite  sufficient  to  sat- 
isfy the  statute  as  to  the  degree  of  corrobora- 
tion required.  The  testimony  of  Leary,  the 
prosecuting  witness,  while  not  positive  on  the 
point,  nevertheless  tended  directly  to  Identity 
defendant  as  one  of  his  assailants,  while  that 
of  several  other  witnesses  placed  defendant, 
in  the  company  of  his  accomplice,  In  the  near 
vichiity  of  the  scene  of  the  robbery  at  a  very 
few  minutes  prior  to  the  commission  of  the  of- 
fense. This  was  evidence  tending,  Independ- 
ently of  that  of  the  accomplice,  to  connect  de- 
fendant with  the  commission  of  the  offense, 
and  that  Is  all  that  is  required.  The  strength 
or  credibility  of  the  con-oborating  evidence  Is 
for  the  Juiy.  It  "need  not  be  strong.  It  Is 
sufficient  If  It  tends  to  connect  the  defendant 
with  the  commission  of  the  offense,  though  If 
it  stood  alone  It  would  be  entitled  to  but  little 
weight."  People  v.  McLean,  84  C3al.  480,  ^4 
Pac.  32.  Nor  need  it  extend  to  every  fact  and 
detail  covered  by  the  statements  of  the  accom- 


Digitized  by 


Google 


602 


46  PACIFIC  REPORTER. 


(Cal. 


pUce.    People  v.  Kunz,  73  Cal.  313, 14  Pac.  838; 
People  V.  Cloonan,  50  Cal.  449. 

2.  The  Instruction  as  to  the  cl^ree  o{  cor- 
roboration required,  which  Is  objected  to.  Is  In 
full  accord  with  the  principles  above  stated, 
and  correctly  states  the  law.  There  Is  no  error 
in  the  record,  and  the  judgment  and  order  are 
affirmed. 

We  amcur:    HARRISON,  J.;  GAROUTTB, 


(114  Cal.  SIS) 

PEOPLE  T.  HARRIS. 


(Cr.  150.) 


(Supreme  Court  of  California.     Oct.  22,  1896.) 
BuBOLAKT  —  Proof  of  Corpus  Delicti  —  State- 

MEMTS  OF   DBFBSOANT— EVIDBSCB. 

1.  On  a  trial  for  burglary  the  prosecuting  wit- 
ness testified  that  he  lired  In  a  certain  house;  that 
he  had  there  certain  articles  of  personal  prop- 
erty; that  8  part  of  said  articles  were  in  the 
house  at  6  o'clock  p.  m.  December  18,  1895;  that 
about  9  o'clock  p.  m.  of  the  same  day  A.  and  H., 
who  were  police  officers,  came  to  witness'  house, 
having  defendant  with  them,  and  also  the  said 
artides  of  personal  property  belonging  to  witness. 
The  officers  testified  that  between  8  and  9  o'clock 
p.  m.  of  the  same  day  they  saw  defendant  some 
distance  away  from  the  house  of  the  proseciiting 
witness,  haying  with  him  a  tin  box  containing 
opium  dope,  and  other  articles  identified  by  the 
prosecuting  witness.  He/rf,  that  the  testimony 
was  sufficient  to  prove  the  corpus  delicti,  and 
hence  to  justify  the  admission  of  statements  made 
by  defendant  to  the  officers. 

2.  The  fact  that  the  wtnesses  mentioned  the 
opium  dust,  a  rnzor.  and  other  specific  articles 
which  the  proseaiting  witness  recognized  as  his 

Erojierty,   wn-s  sufficient  to  show  that  defendant 
ad  possession  of  the  property. 

3.  The  question  asked  the  prosecuting  witness, 
whether,  when  the  officers  and  defendant  were  at 
his  house,  either  of  them  said  anything  to  him 
about  the  things  that  were  stolen,  to  which  the 
witness  answered:  "He  [defendant]  didn't  say 
nnything,  but  the  two  men  asked  me  if  those 
things  were  mine.  There  was  nothing  else  said 
about  the  things,"— was  without  prejudice. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  B.  N.  Smith,  Judge. 

George  Harris  was  convicted  of  burglary, 
and  appeals.     Affirmed. 

R.  A.  Ling,  for  appellant.  Atty.  Gen.  Fitz- 
gerald, for  the  People. 

McFARLAND,  J.  The  defendant  was  con- 
victed of  btirglaiy,  the  charge  being  that  he 
feloniously,  burglariously,  etc.,  entered  the 
house  of  one  Lou  Sam  with  Intent  to  commit 
larceny.  H^  appeals  from  the  judgment,  and 
also  from  an  order  denying  a  new  trial.  The 
only  point  made  by  appellant  for  a  reversal  Is 
that  the  trial  court  erred  In  allowing  the  wit- 
nesses Auble  and  Hawley  to  testify  as  to  cer- 
tain statements  made  by  the  appellant,  the  con- 
tention being  that  there  was  no  sufficient  proof 
of  the  corpus  delicti  Independently  of  said 
statements.  But  the  witness  Lon  Sam  had  tes- 
tified that  be  lived  In  a  certain  house;  that  he 
bad  certain  articles  of  personal  property   in 


said  house;  that  a  part  at  least  of  said  arti- 
cles were  in  said  bouse  at  6  o'clock  p.  m.  of 
the  18th  day  of  December,  1895;  that  after- 
wards, about  9. o'clock  p.  m.  of  the  same  da.r. 
the  said  witnesses  Auble  and  Hawley,  who 
were  police  officers,  came  to  his  <tbe  witness 
Lou  Sam's)  house,  having  the  appellant  with 
them,  and  also  the  said  articles  of  personal 
property  belonging  to  said  Lou  Sam.  The  tes- 
timony of  said  witnesses  Auble  and  Hawley, 
to  which  the  objection  was  made,  was  Bul>staD- 
tlally  this:  That  between  8  and  9  o'clock  p.  m. 
of  the  same  day  they  saw  the  api)ellant  some 
distance  away  from  the  house  of  said  Lou  Sam; 
that  said  appellant  had  with  him  a  tin  box  con- 
taining opium  dope  or  "yen  see";  that  said 
witnesses  asked  said  appellant  where  he  got 
the  said  box,  whereupon  the  appellant  handed 
the  said  box,  and  also  some  other  things,  called 
by  said  witnesses  "the  rest  of  the  stuff,"  to 
said  witness  Hawley;  that  appellant  told  said 
witnesses  that  he  had  got  the  things  in  a 
laundry,  and  would  show  them  the  place;  that 
be  took  said  witnesses  to  the  bouse  of  said 
L6u  Sam,  and,  in  the  language  of  one  of  said 
witnesses,  "went  right  to  the  bunk  and  showed 
us  where  he  got  the  stuff."  He  said  he  Uxik.  it 
because  he  was  hard  up,  and  expected  to  get 
a  good  price  for  It  in  Chinatown.  We  think 
that  the  testimony  of  the  witness  Lou  Sam. 
and  also  the  facts  testified  to  by  the  witness-:) 
Auble  and  Hawley,  Independent  of  what  appel- 
lant said,  were  sufficient,  within  the  rule  of 
the  most  extreme  cases  on  the  subject,  to  so 
show  the  corpus  delicti  as  to  Justify  the  admis- 
sion of  the  said  statements  of  the  appellant. 
Appellant's  counsel  contend  that  the  evidence 
does  not  show,  or  even  tend  to  show,  that  the 
appellant  was  ever  in  the  possession  of  the  ar- 
ticles alleged  to  have  been  stolen  from  the  wit- 
ness Lou  Sam.  This  contention,  however,  can- 
not be  maintained.  The  prosecution  was  no 
doubt  somewhat  careless  in  not  asking  the  wit- 
nesses more  particularly  about  the  specific  arti- 
cles stolen,  or  in  not  seeing  that  the  testi- 
mony was  fidly  put  into  the  bill  of  exceptions. 
It  Is  clear  enough,  however,  that  the  articles 
taken  from  the  appellant  by  the  said  officers 
were  recognized  by  the  witness  Lou  Sam  as  his 
missing  property;  and  a  razor,  the  opimn  dust, 
and  some  other  articles  were  specifically  men- 
tioned by  the  witnesses.  There  was  also  an 
objection  made  to  the  question  asked  the  wit- 
ness Lou  Sam,  whether  when  the  said  two 
police  officers  and  the  appellant  were  present 
at  bis  house  either  of  them  said  anything  to 
him  about  the  thngs  that  were  stolen;  but  the 
answer  of  the  witness  was  of  no  cousequencv. 
lie  merely  saying:  "He,  the  defendant,  didn't 
say  anything,  but  the  two  men  asked  me  if 
those  things  were  mhie.  There  was  nothins: 
else  said  about  the  things."  The  judgment  and 
order  appealed  from  are  affirmed. 

We  concur:     HENSHAW,  J.;  TEMPI^,  J. 
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114  Cal.  6U) 

3TETSON  T.  BRIGGS  et  aL     (L.  A.  177.)  i 

(Supreme  Conrt  of  California.     Oct.  10,  1886.) 

LbMB  —  EXKCDTIOir — FliBADISa  —  AVTBOBITT    OV 
AaSNT. 

1.  An  agent  with  authority  only  to  collect  rents 
cannot  biud  his  principal  by  accepting  as  pay- 
ment a  credit  on  a  personal  indebtedness  of  the 
agent  to  the  tenant. 

2.  An  averment  in  a  complaint  of  the  execution 
of  a  lease  by  plaintiff  to  defendants  is  denied  by 
the  averment  of  the  answer  that  plaintiff,  having 
ji  lease,  signed  by  him,  and  naming  defendants 
as  lessees,  requested  defendants,  who  did  not 
want  to  lease  the  property,  to  sign  the  lease  as 
lessees,  and  then  assign  it  to  another  person,  to 
avoid  the  making  out  of  a  new  lease,  and  that 
fhoy  BO  signed  it  as  an  accommodation,  but  it 
was  never  delivered  to  them,  and  they  never  en- 
tered on  the  property. 

Commissioners'  decision.  Department  1.  Aiv- 
!>eal  from  superior  court,  Kern  county;  A.  K. 
Conklin,  Judge. 

Action  by  Edward  Gray  Stetson  against  T.  L. 
Rrlggs  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Reversed  In  part. 

0.  C.  Cowgill  and  £dw.  Gray  Stetson,  for 
appellant.  J.  W.  Ahern  and  H.  lu  Packard, 
for  respondents. 

BELCHER,  0.     The  plaintiff  brought  this 
action  to  recover  the  sum  of  $375,  alleged.  In 
two  separate  counts,  to  be  due  for  the  second 
installments  of  rent  on  two  leases  executed  by 
iilaintiff  to  defendants  on  laud  In  Kern  county, 
uae  tract  de.scribed  as  a  certain  section  20, 
and  the  other  as  the  north  half  of  a  certain 
Kectlon  7.     Copies  of  the  leases  are  attached 
'.o  the  complaint,  from  which  it  appears  that  they 
-.vere  both  executed  April  2, 1892,  for  the  term 
:if  one  year  from  February  1, 1802,  to  February 
1,  1893,  and  that  the  rent  to  be  paid  on  the  oue 
tirst  named  was  $400  and  the  other  $375,  one- 
Imlf  of  each  sum  being  made  payable  on  July  1, 
1892,  and  the  other  half  on  October  1,  1892.    It 
further  appears  that  each  lease  contained  the 
following  provision:    "And  the  said  parties  of 
the  second  i)art  do  hereby  promise  and  agree  to 
!iay  to  the  said  party  of  the  first  part  the  said 
I'tint  herein  reserved  in  the  manner  herein  spec- 
ified, and  not  to  let  or  underlet  tbe  whole  or 
liny  part  of  said  promises;    •    •    •    and  not  to 
nssign  this  lease  without  the  written  consent 
(if  the  said  party  of  the  first  part."    Indorsed 
on  the  last-named  lease  was  an  Assignment 
dated  April  2, 1892,  and  signed  by  defendants, 
!u  these  words:    "For  value  received,  we  here- 
by assign,  transfer,  and  set  oyer  to  Lizzie  K. 
Mastellar  all  our  right,  title,  and  Interest  in 
and  to  the  within  lease."     And  following  this 
was  another  indorsement,  signed  by  Mrs.  Mas- 
tellar, in  these  words:  "I  hereby  agree  to  ful- 
tili  tbe  terms  of  the  within  lease."     The  de- 
fendants, by  their  answer,  denied  that  there 
was  any  rent  due  plaintiff  from  them  on  tbe 
first  lease  set  out,  and  alleged  that  they  had 
fully  performed  all  the  covenants  and  condi- 
tions therein  to  be  performed  by  them,  and  bad 
paid  to  plaintiff  all  sums  of  money  mentioned 
and  due  ftum  them  thereunder.    And  as  to  t&e 

I  Bebearlng  denied. 


second  lease  tbe  answer  denies  tbat  tbe  de- 
fendants are  bound  thereby,  or  that  they,  or  el- 
tbeit  of  them,  are  indebted  to  plaintiff  hi  any 
sum  of  money,  or  at  all,  by  reason  of  said 
lease.  It  then,  as  an  affirmative  defense,  al- 
leges, in  effect,  that  on  April  2,  1892,  one 
Houghton,  who  was  plaintiff's  agent  In  Kern 
county  to  lease  his  lauds  and  collect  the  rents, 
had  in  bis  hands  tbe  draft  of  the  said  lease, 
signed  by  plaintiff,  and  in  which  defendants 
were  named  as  lessees;  but  that,  as  defend- 
ants did  not  want  the  land,  Houghton  request- 
ed them  to  sign  the  lease,  and  then  assign  it 
to  Mrs.  Mastellar,  and  thereby  avoid  making 
out  a  new  lease,  and  sending  it  to  San  Fran- 
cisco, to  be  signed  by  plaintiff,  where  plaintiff 
then  had  his  place  of  business;  and  that  de- 
fendants, to  accommodate  the  plaintiff  and 
Houghton,  signed  the  lease  as  requested,  but 
never  entered  on  the  land,  or  received  any 
benefit  therefrom,  and  that  the  lease  was  never 
delivered  to  them;  and  that  plaintiff,  in  the 
month  of  July,  1892,  knew  of  said  assignment, 
and  accepted  from  Mrs.  Mastellar  the  first  in 
stallment  of  rent,  and  ratified  the  acts  or 
Houghton  in  so  leasing  said  land.  Tbe  case- 
was  tried  before  a  jury,  and  the  verdict  and 
judgment  were  In  favor  of  defendants.  From 
that  judgment  tbe  plaintiff  has  appealed,  ami 
has  brought  the  case  here  on  the  judgment 
roll  and  a  bill  of  exceptions,  the  appeal  bem^ 
taken  within  60  days. 

1.  At  the  trial  tbe  theory  of  the  plaintiff  wa;- 
that  he  had  never  received  the  second  install 
ment  of  rent  on  the  section  20  lease,— $200,- 
and  that,  if  it  was  paid- by  defendants  at  all 
it  was  by  a  credit  of  the  amount  on  the  per 
sonal  Indebtedness  of  Houghton  to  them,  anfi 
hence  did  not  constitute  a  payment.  The  evl 
dence  tended  to  support  this  theory,  and  then 
was  very  little,  It  any,  conflict  It  is  true  thni 
Houghton  was  plaintiff's  agent  with  authorl 
ty  "to  collect  the  rents  under  the  leases  in 
volved  In  this  action,"  but  under  this  authority 
he  had  no  right  to  accept  anything  but  money 
In  payment  Mudgett  v.  Day,  12  Cal.  139. 
Taylor  y.  Robinson,  14  Cal.  399;  Story,  Ag 
(9th  Ed.)  i  98.  In  accordance  with  his  theorj-, 
the  plaintiff  requested  the  court  to  give  to  tho 
jury  the  following  instructions,  which  were  re 
fused,  and  exceptions  reserved:  "(3)  An  agent 
who  Is  only  authorized  to  collect  rents  has  no 
power  to  receive  In  payment  anything  but  mon 
ey.  (4) ,  If  yon  believe  that  W.  E.  Houghton  was 
only  authorized  to  find  tenants  for  plaintiff's 
land,  and  collect  tbe  rents  under  leases  ex- 
ecuted by  plaintiff,  and  that  the  second  install- 
ment of  rent  for  section  20  was  never  paid 
except  by  a  credit  on  Houghton's  account  witli 
the  defendants,  such  payment  does  not  bind 
the  plaintiff,  nor  discharge  the  defendants." 
These  Instructions  stated  the  law  applicable 
to  the  ca.<3e  correctly,  and  the  refusal  to  give 
them  was  clearly  error.  ' 

2.  The  theory  of  plalntUt  as  to  the  liability 
of  defendants  to  pay  the  rent  on  the  section  7 
lease  is  that  when  defendants  signed  the 
lease,  they  became  obligated  to  pay  the  rent 
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stipulated  for,  and  that  tbls  obligation  was  not 
discharged  or  affected  by  the  subsequent  as- 
signment, whether  it  was  made  with  or  with- 
out the  consent  of  plaintiff.  But  no  obligati6n 
<Hi  the  part  of  defendants  to  pay  the  rent  was 
created  or  arose  until  the  lease  was  fully  ex- 
ecuted, and  it  was  not  so  executed  until  it  was 
signed  and  delivered.  Code,  Civ.  Proc.  J  1933. 
It  is  objected,  however,  that  the  averment  In 
the  complaint  that  the  lease  was  "executed" 
by  the  plaintiff  and  defendants  is  not  met  by 
the  affirmative  averments  In  the  answer  as  to 
the  manner  and  circumstances  under  which  It 
was  signed  by  defendants,  and  its  due  execu- 
tion must  therefore  be  dieemed  admitted.  But 
it  is  not  essential  that  a  traverse  should  be 
expressed  in  negative  words.  An  averment 
in  the  answer  of  the  contrary  of  what  is  al- 
leged In  the  complaint  is  equivalent  to  a  de- 
nial (Perkins  v.  Brock,  80  Cal.  320),  and  the 
averments  in  the  answer  here  are,  in  our  opin- 
ion, equivalent  to  a  denial  of  the  execution  of 
the  lease.  If,  therefore,  the  facts  alleged  in 
the  answer  be  true,  and  there  was  evidence 
tending  to  sustain  them,  then  the  lease  was 
never  fully  executed  by  defendants,  and  they 
never  became  obligated  by  It.  This  being  so. 
It  is  unnecessary  to  consider  the  very  elabo- 
rate argument  of  counsel  for  plaintiff.  It  fol- 
lows that  the  judgment  should  be  reversed  as 
to  the  first  cause  of  action  for  ?200,  and  should 
be  affirmed  as  to  the  second  cause  of  action  for 
$175. 

We  concur:    BRITT,  C;  8EARLS,  O. 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  opinion,  the  Judgment  is  reversed 
as  to  the  first  cause  of  action  for  ?200,  and  is 
affirmed  as  to  the  second  cause  of  action  for 
$175. 


(114  Oal.  631) 

GRANGER  v.  ROBINSON.  (L.  A.  251.) 
(Supreme  Court  of  California.  Oct.  29,  1896.) 
Appeal— UNDERTAKiNO—SiTFriciBScv. 
When  appeals  are  tal<en  from  both  a  judg- 
ment and  an  order  denying  a  new  trial,  a  single 
undcrtnliing  is  snfficient,  provided  both  appeals 
are  referred  to  therein  and  made  the  considera- 
tion for  its  execution. 

Department  1.     Appeal  from  superior  court. 
Riverside  county;  J.  S.  Noyes,  Judge. 
Motion  to  dismiss  appeal.    Denied.       , 
Hanry  Conner,  for  appellant.     Walter  Bord- 
well,  for  respondent. 

PER  CURIAM.  Motion  to  dismiss  an  appeal 
upon  the  ground  that  the  undertaking  is  insuffi- 
cient. The  appeal  is  from  the  judgment,  and 
also  from  an  order  denying  a  new  trial.  The 
undertaking  recites  both  of  the  appeals,  and 
that  in  consideration  thereof  the  apiwllant  will 
pay  all  damages  and  costs  which  may  Ix;  award- 
ed against  him  on  the  apijeal,  or  on  the  dismissal 
thereof,  not  exceeding  $300.  It  was  held  in 
Chester  v.  Assoc-lation,  04  Cai.  42,  27  Pac.  1104, 


that,  upon  an  appeal  from  both  the  judgment  and 
an  order  denying  a  new  trial,  only  one  undertak- 
ing for  $300  need  be  filed  In  order  to  give  this 
court  jurisdiction  of  the  appeal.  This  waa  rec- 
ognized as  an  exception  to  the  general  rule  re- 
quiring a  separate  undertaking  for  each  ai^eal, 
but  the  practice  had  been  continued  so  long,  aoi 
bad  become  so  well  settled,  that  as  was  said  in 
Sharon  v.  Sharon,  68  Cal.  326,  9  Pac  187,  the 
court  very  properly  declined  to  disturb  it.  Tbe 
sufficiency  of  this  practice,  aa  well  as  tbe  tact 
that  it  Is  an  exception  to  tbe  general  rule,  bas 
since  been  frequently  recognized,  and  upheld  by 
this  court.  Corcoran  v.  Desmond,  71  Cal.  103, 
11  Pac.  815;  WUliama  v.  Dennlson,  86  Cal. 
430,  25  Pac.  244;  Ditch  Co.  v.  Bachtold,  10© 
Cat  111,  41  Pac.  813.  It  Is,  however,  necessaiy 
that  the  undertaking  shall  refer  to  each  of  tbe 
appeals  as  disthicUy  as  if  they  were  from  sepa- 
rate orders  requiring  an  undertaking  for  each. 
If  the  undertaking  recites  merely  the  appeal 
from  the  judgment,  the  appeal  from  tbe  order 
denying  a  new  trial  will  he  dismissed.  Bcni- 
helmer  v.  Baldwin,  38  Cal.  671;  Bemlaod  r. 
Beecher,  74  Cal.  618,  16  Pac  510;  Crew  v.  DD- 
ler,  86  CaL  554,  25  Pac.  66;  Paving  Co.  v.  Bol- 
ton, 89  Cal.  154,  26  Pac  630.  If,  on  tbe  other 
hand,  both  of  the  appeals  are  referred  to  in  the 
undertaking  and  made  the  consideration  for  its 
execution,  a  single  undertaking  for  $300.vrill  be 
snfficient.  In  the  present  case  the  undertaking 
recites  that  the  defendant  has  appealed  from  the 
judgment  and  also  from  the  order  denying  a  new 
trial,  and  is  executed  "in  consideration  of  the 
premises  and  of  such  appeal."  Under  the  rule 
of  practice  held  In  the  above-cited  cases  to  be 
well  settled,  this  undertaking  is  sufficient.  The 
motion  is  denied. 


(114  Cal.  SOI) 
BAKER  et  al.  v.  SOUTHERN  CALIFORNIA 
RY,  CO.     (L.  A.  61.) 

(Supreme  Court  of  California.     Oct.  10,  1896.) 

Btock-Killino  Case— <3omplaist— Akbsdmbst— 
Harmless  Error, 

1.  Allowing  an  amended  complaint  to  be  filed 
witliout  notice  is  not  ground  for  reversal,  where, 
for  aught  tirnt  appears,  it  should  have  been  allow- 
ed had  notice  .been  given. 

2.  The  superior  court,  on  transfer  to  it  from 
justice  court  of  a  case  as  invoiving  the  question 
•of  title  to  or  iwssession  of  land,  may  allow  an 
amendment  of  the  complaint,  under  Code  Civ. 
Proc.  §  838,iproyiding  tliat  after  the  filing  of  the 
papers  therein  with  the  clerk  the  superior  court 
shall  have  over  the  action  the  same  jurisdiction 
as  if  it  had  been  commenced  therein. 

3.  The  allegation  in  an  amended  complaint  for 
killing  of  cattle  by  a  train  that  defendant's  rail- 
way is"  not  fenced  is  not  an  allegation  that  it 
was  not  fenced  at  the  time  of  the  accident. 

4.  A  complaint  for  killing  cattle,  allcKiuK  that 
they,  without  fault  of  plaintiff,  strayed  on  the 
track  and  ground  occupitHl  by  defendant's  rail- 
way at  a  certain  station;  tliat  defendant  so  neg- 
ligently  managed  its  train  that  it  ran  on  and  kill- 
ed the  cattle;  that  at  the  point  where  they  were 
killed  the  railway  was  not  fenced;  and  that  at 
or  near  the  place  where  the  cattle  were  killed 
there  is  a  highwry  crossing  the  railroad,  and  no 
bell  was  rung, — leaves  it  uncertain  as  to  whether 
plaintiff's  cause  ot  action  is  founded  on  failure 
of  defendant  to  fence  at  a  point  where  it  was  its 
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duty  to  (Civ.  Code,  §  485),  or  on  &!Inre  to  ring 
at  a  crossing,  or  on  other  negligent  management 
of  its  train 

Gomiulssioners'  decision.  Department  '  1. 
Appeal  from  superior  conrt,  San  Diego  conn- 
ty;    George  Puterbaugh,  Judge. 

Action  by  Amelia  B.  Baker  and  another 
against  the  Southern  California  Railway  Com- 
pany. Jndgment  tor  plaintiffs.  Defendant 
appeals.    Reversed. 

W.  J.  Hunsaker,  for  appellant  WItblngton 
&  Carter,  for  respondents. 

HAYNES,  G.  This  action  was  brought  by 
the  plaintiffs  in  Justice  court  to  recover  the  sum 
of  $130,  the  value  of  a  cow  and  a  steer  al- 
leged to  have  been  killed  by  a  train  on  de- 
fendant's road.  An  answer  was  filed  In 
which  it  was  alleged,  among  other  things,  that 
the  determination  of  the  action  necessarily 
involved  the  question  of  title  to  or  possession 
of  real  property;  and  said  cause- was  accord- 
ingly certified  to  the  superior  court,  under  the 
provisions  of  section  838  of  the  Code  of  Civil 
Procedure.  Thereafter,  on  the  22d  day  of 
January,  1895,  an  order  was  made  by  said  su- 
perior court  on  motion  of  the  plaintiffs,  and 
without  notice  to  the  defendant,  granting  plain- 
tiffs leave  to  file  an  amended  complaint,  and 
the  complaint  upon  which  this  action  was 
tried  in  said  court  was  thereupon  filed.  After- 
wards, on  February  1, 1895,  the  defendant,  up- 
on notice  duly  given,  moved  the  court  to  strike 
out  said  amended  complaint,  and  to  vacate  the 
order  under  which  the  same  was  filed,  basing 
said  motion  upon  various  grounds  stated  there- 
in. This  motion  was  denied,  the  defendant 
demurred  to  said  amended  complaint,  the  de- 
murrer was  overruled,  and  an  answer  filed. 
The  cause  was  tried  by  the  court  without 
a  Jury,  and  findings  and  Judgment  were  for 
the  plaintiffs;  and  this  appeal  is  from  the 
judgment,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

Respondents  contend  that  the  amount  in  con- 
troversy being  less  than  $300,  and  no  question 
as  to  the  title  or  possession  of  real  estate  be- 
ing raised  on  appeal,  this  court  Is  without  Ju- 
risdiction, and  that  the  appeal  should  tie  dis- 
missed. Respondents  moved  this  court  in  De- 
cember last  to  dismiss  this  api)eal  upon  the 
ground  that  it  had  no  Jurisdiction  to  enter- 
tain or  consider  It.  That  motion  was  denied, 
and  the  opinion  of  the  court  then  rendered 
thereon  is  a  sufi9clent  answer  to  the  conten- 
tion of  respondents  now  made  herein.  See 
42  Pac.  975.  The  plaintiffs  should  have  given 
notice  of  their  motion  for  leave  to  file  an 
amended  complaint,  but  as  the  motion,  for 
aught  that  appears  in  the  record,  should  have 
been  granted  had  due  notice  of  the  motion  been 
given,  respondents  are  not  pr^udiced.  It  is 
quite  true,  the  Jurisdiction  of  the  superior  cburt 
must  appear  on  the  face  of  the  pleadings  cer- 
tified to  It  by  the  justice  of  the  peace,  and  any 
amendment  of  the  pleadings  which  would  show 
that  the  justice  had  Jurisdiction  to  tiy  the  case 
would  doubtless  Justify  the  court  in  remand- 


ing It;  but  the  amended  coniplalnt  in  this  case 
shows  upon  its  face  that  the  title'  or  xwsses- 
slon  of  real  property  was  necessarily  involved 
in  the  action,  and  therefore  the  Jurisdiction  of 
the  superior  court  was  not  affected.  We  see 
no  reason  to  limit  the  power  of  the  sui)erior 
court  to  permit  amendments  in  any  other  re- 
spect to  the  same  extent  as  it  might  do  if  the 
action  had  been  commenced  therein.  Said 
transfer  was  made  under  section  838  of  the 
Code  of  Civil  Procedure,  which  provides, 
among  other  thhigs,  that,  "from  the  time  of 
filing  such  pleadings  or  transcript  with  the 
derli,  the  superior  court  sliall  have  over  the 
action  the  same  jurisdiction  as  if  it  had  been 
commenced  therein."  The  case  of  City  of 
Santa  Cruz  v.  Santa  Cruz  R.  Co.,  5C  Cal.  143, 
cited  by  appellant,  is  broadly  distinguishable 
from  this  case,  and  does  not  conflict  with  what 
we  have  said  toucbhig  the  power  of  the  su- 
perior court  to  i)ermit  an  amended  complaint 
to  be  filed.  In  that. case,  after  it  had  t)een 
certified  to  the  district  court  the  defendant 
was  permitted  to  withdraw  his  verified  an- 
swer, which  alleged  that  the  legality  of  the 
license  was  necessarily  involved  in  the  case, 
and  to  demur  to  the  complaint.  This  court 
held  the  withdrawal  of  the  answer  to  be  an 
abandonment  of  the  only  issue  which  gave  the 
district  court  Jurisdiction,  and  in  that  connec- 
tion remarked,  "The  action  should  have  tieen 
tried  or  determined  In  the  district  court  upon 
the  pleadings  in  the  Justice's  court."  The 
amendment  made  In  this  case  did  not  eliminate 
the  facts  upon  which  the  right  to  a  transfer 
of  the  case  to  the  stiperlor  court  depended, 
and  hence  could  not  affect  Its  Jurisdiction. 
In  Arroyo  Ditch  &  Water  Co.  v.  Superior 
Court  of  Los  Angeles  County,  92  Cal.  47,  23 
Pa^.  54,  it  was  held  that  the  Jurisdiction  ex- 
ercised by  the  superior  coru-t  under  the  provi- 
sion of  section  838  of  the  Code  of  Civil  Pro- 
cedure Is  original,  and  not  appellate,  and  quot- 
ing from  City  of  Santa  Cniz  v.  Santa  Cruz  R. 
Co.,  supra,  said,  "The  superior  court  had  Ju- 
risdiction only  because  the  pleadings  had  be- 
fore the  justice,  and  filed  with  its  clerk,  pre- 
sented the  Issue  of  the  legality  or  the  validity 
of  the  tax  or  Impost."  In  this  case  the  issue 
as  to  the  possession  of  the  plaintiff  was  as 
effectual  to  show  Jm-isdictlon  in  the  superior 
court  as  the  allegation  of  ownei-shlp,  and  was 
not  such  an  amendment  as  affected  its  Ju- 
risdiction. 

The  defendant  demurred  to  the  amended 
complaint:  First,  for  want  of  facts  suflScient 
to  constitute  a  cause  of  action;  and,  second, 
for  uncertainty;  and  said  demurrers  were  over- 
ruled. We  think  the  demurrer  should  have 
been  sustained.  It  Is  alleged  in  the  fourth 
paragraph  of  the  complaint  that  the  cattle, 
"without  the  fault  of  plaintiffs  or  of  either  of 
them,  casually  strayed  upon  the  track  and 
ground  occupied  by  the  defendant's  railway  at 
Sorrento  station."  The  fifth  paragraph  alleges 
"that  defendant  then  and  there,  by  its  agents 
and  servants,  and  not  regarding  its  duty  in 
that  l)ehalf,  so  carelessly  and  negligently  ra.u 
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nnd  managed  its  cars  and  locomotive  that  the 
Knme  ran  on  and  against  the  said  cattle,  and 
killed  and  destroyed  the  same,"  and  proceeds 
to  allege  thai:  the  defendant  then  and  there 
killed  and  destroyed  said  cattle  and  took  and 
ciirrled  away  the  same,  and  converted  said 
cattle  to  Its  own  use.  The  sixth  paragraph 
alleged  "that  at  the  point  where  said  cattle 
■were  killed,  taken,  and  carried  away  as  afore- 
said, defendant's  railway  is  not  fenced  on  ei- 
ther side  thereof."  The  seventh  paragraph  al- 
leges "that  at  and  near  the  point  where  said 
cattle  were  taken  and  carried  away  as  afore- 
said there  is  a  public  road  or  highway  trans- 
sccting  said  defendant's  said  railway,  and  that 
at  the  time  aforesaid  when  said  cattle  were 
killed,  taken,  and  converted  as  herein  stated', 
the  said  defendant  did  not  ring,  or  cause  to 
bo  rung,  the  bell  attached  to  the  defendant's 
said  locomotive,  at  or  near  said  public  road 
or  highway,  or  at  the  time  of  crossing  the 
same."  It  will  be  observed  that  the  com- 
plaint nowhere  alleges  that  It  was  the  duty 
of  the  defendant  to  fence  its  road  at  the  pliice 
where  the  cattle  were  killed.  We  do  not 
hold  tlrnt,  in  a  complaint  which  does  not  Indi- 
cate that  the  cattle  were  killed  at  a  place  where 
the  company  would  not  be  required  to  fence 
their  track,  it  would  be  necessary  for  the  plain- 
tlET  to  allege  such  duty.  Section  485  of  the 
Civil  Code  provides  that  railway  companies 
must  make  and  maintain  a  good  and  sufHcient 
fence  on  either  or  both  sides  of  their  track 
and  property.  The  same  section  further  pro- 
vidos  that,  where  the  railroad  corporation  pays 
to  the  owner  of  the  land  through  or  along 
which  its  road  is  located  an  agreed  price  for 
making  and  maintaining  such  fence,  a  railway 
company  is  relieved  and  exonerated  from  all 
claims  for  damages  arising  out  of  the  killing-  or 
maiming  any  animals  of  persons  who  fail  to 
construct  and  maintain  such  fence.  The  lat- 
ter provision,  generally  speaking,  must  be 
pleaded  by  the  defendant  in  defense  of  the  ac- 
tion, as  it  will  b^  assumed  that  It  was  the 
duty  of  the  railroad  comiKmy  to  have  kept  and 
maintained  the  fence  where  the  Injury  oc- 
curred, unless  something  In  the  complaint  in- 
dicates tliiit  at  said  point  It  was  ndt  their  duty, 
under  said  provision  of  the  Code,  to  fence  their 
road.  It  is  true,  the  section  above  mentioned 
does  not  make  any  exceptions  as  to  stations  or 
highway  crossings;  but  the  necessity  of  the 
case,  as  well  as  other  provisions  of  the  Code, 
show  that  the  railroad  company  are  not  only 
tmder  no  obligation  to  fence  their  road  at  par- 
ticular points,  but  have  no  right  to  do  so, — 
as,  for  example,  they  cannot  fence  on  the  sides 
of  their  road  across  a  public  highway  trans- 
sectlng  It.  Xor  will  It  be  presumed  that  all 
roads  or  avenues  to  a  station  are  to  be  kept 
closed,  or  that  the  station  or  station  grounds 
are  to  be  fenced  off,  so  as  to  prevent  access 
thereto. 

Under  the  allegations  of  the  complaint  that 
the  cattle  "strayed  upon  the  track  and  ground 
occupied  by  the  defendant's  railway  at  Sorren- 
to station,"  and  tliat  "at  or  near  the  point 


where  said  cattle"  were  killed  there  is  a  public 
highway  crossing  the  railroad,  and  that  no  bell 
was  rung  at  said  crossing,  the  Inference  or 
presumption  Is  that  at  the  place  where  the  cat- 
tle strayed  upon  the  road,  or  were  killed,  not 
only  no  duty  rested  upon  the  defendant  to  fenco 
its  road,  but  that  it  had  no  right  or  authority 
to  fence  it.  Besides,  the  allegation  In  para- 
graph 0  "that  defendant's  railway  is  hot  fen- 
ced" is  an  allegation  of  a  condition  existing 
at  the  time  the  amended  complaint  was  filed, 
which  was  nearly  a  year  after  the  cattle  were 
killed;  and,  for  aught  that  appears,  the  rail- 
way may  have  been  fenced  at  that  time,  though 
destroyed  by  Are  or  removed  subsequently.  It 
!s  true  that  cattle  may  be  negligently  killed  or 
injured  at  a  place  where  there  Is  no  duty  or 
obligation  on  the  part  of  the  railway  eompany 
to  fence  its  track,  and  the  company  be  liable 
therefor.  In  the  complaint  before  ns  there  in 
a  general  allegation  of  carelessness  on  the  part 
of  the  defendant  in  managing  its  cars  and  lo- 
comotive, but  there  are  also  In  the  complaint 
two  specifications  of  particulars  In  which  It  Is 
alleged  the  defendant  was  negligent,  or  of  facts 
which  It  Is  contended  constitute  negligence; 
the  one  being  that  the  railway  Is  not  fenced, 
and  the  other  that  defendant  did  not  ring,  or 
cause  to  be  nrag,  a  bell  at  or  near  said  public 
road  or  highway,  or  at  the  time  of  crossing  It 
One  of  these  points  was  Included  In  defend- 
ant's special  demurrer,  which  we  think  should 
have  been  sustained.  Inasmuch  as  thecomplaint 
Is  uncertain  as  to  whether  plaintiffs'  cause  of 
action  Is  founded  tipon  the  alleged  nej^lgent 
acts  of  the  defendant  In  the  management  of 
its  train,  or  upon  the  failure  of  the  defendant 
to  fence  its  track  or  right  of  way.  If  the  de- 
fendant so  negligently  managed  Its  train  that 
it  would  have  been  liable  for  killing  the  cattle 
at  a  place  where  they  were  not  required  to 
fence  the  road,  and  it  were  so  alleged,  a  cau.se 
of  action  would  be  stated;  but,  when  the  fail- 
ure to  fence  or  the  failure  to  ring  the  beU  are 
added  as  allegations  of  fact  tending  to  show 
the  liability  of  defendant  the  complaint  at 
once  becomes  uncertain.  Besides,  If  the  com- 
plaint be  construed  as  alleging  that  the  cattle 
were  killed  through  the  negligence  of  the  ap- 
pellant in  managing  its  train  at  a  place  or 
point  where  It  was  not  required  to  fence  Its 
track,  the  finding  of  the  court  would  not  be 
consistent  with  such  allegation,  since  It  is 
stated  In  the  sixth  finding  that  the  killing  of 
the  cattle  was  due  to  the  negligence  of  the  de- 
fendant in  failing  to  fence  Its  tracks  and  In 
failing  to  ring  its  bell,  and  there  is  no  finding 
of  any  other  negligence  on  the  part  of  the  ap- 
pellant It  may  also  be  noted.  In  passing,  that 
there  is  nothing  to  indicate  that  the  property 
described  In  the  fourth  finding  as  that  occu- 
pied by  the  plaintiffs  is  the  property  described 
in  the  complaint.  The  Judgment  and  order 
appealed  from  should  be  reversed,  with  leave 
to  the  plaintiffs  to  amend  their  complaint  tf 
so  advised. 

We  concur:   SEARLS,  C;   VAXCLIEP,  C. 
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PER  CDRIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  order 
appealed  from  are  reversed,  with  ieave  to  the 
plaintiffs  to  amend  their  complaint  if  so  ad- 
vised. 

(114  Cbl.  605) 

DUNN  T.  LONG  BEACH  LAND  &  WATER 

CO.  et  al.     (L.  A.  94.) 
(Supreme  Court  of  California.     Oct.  24,  1896.) 

ACTIOK  i:«  BEdALF  OF    CiTT  —  RiOHT  OF    ClTIZEX 

TO  Uaintaik. 

1.  A  citizen  and  taxpayer  of  a  city  cannot 
maintain  an  action  in  tiehaif  of  the  d^  against 
third  persons  nnless  the  bringing  of  such  action 
is  a  duty  devoiring  on  the  authorities  of  the  city, 
as  to  which  they  have  no  discretion,  and  which 
they  have  refu-sed  to  perform. 

2.  An  action  cannot  be  maintained  by  a  citi- 
zen to  set  aside  a  judgment  against  a  city,  quiet- 
ing the  title  of  a  clalmaut  to  land  alleged  to  have 
l)M>n  dedicated  to  the  public  for  street  purposes, 
which  judgment  was  rendeiled  in  pursuance  of 
an  agreement  with  the  city  authorities  by  which 
the  city  acquired  other  property  in  consideration 
of  its  making  default:  there  ijeing  no  offer  to  re- 
store such  property,  and  no  allegation  that  the  use 
of  the  alleged  street  by  the  public  lias  been  inter- 
fered with. 

Dejwrtment  2.  Appeal  from  siTJerlor  court, 
Ixje  Angeles  county;  Waldo  M.  York,  Judge, 

Action  hy  James  O.  Dunn  against  the  Long 
Beach  T^nd  &  Water  Company,  the  Long  Beach 
Development  Company,  and  the  city  of  Long 
Beach.  Judgment  for  defendants  on  a  demur- 
rer to  the  complaint,  and  plaintiff  appeals.  Af- 
firmed. 

W.  Pollard,  Wells  &  I^c,  and  S.  P.  Mulford, 
for  appellant.  A.  B.  Hotchkiss  and  Silent  & 
Campljell,  for  respondents. 

McFARLAND,  J.  A  demurrer  to  the  com- 
plaint was  sustained  In  the  court  below,  and 
judgment  entered  for  defendants;  and  plaintiff 
appe.ils  from  the  judgment.  The  subject-mat- 
ter of  this  action  is  certain  premises  constituting 
a  street  or  passageway  called  'Ocean  Park  Ave- 
nue." Tlie  purpose  of  the  action  is  to  enjoin 
the  defendants  from  making  any  claim  to  said 
premises  under  a  certain  judgment  of  the  supe- 
rior court  entered  on  the  10th  of  March,  1889, 
in  an  action  entitled  "Long  Beach  Land  &  Wa- 
ter Company,  Plaintiff,  v.  City  of  Ix)ng  Beach, 
D«>fendant,''  numbered  10,455,  and  to  have  said 
judgment  cancjled;  to  have  said  premises  de- 
creed, to  be  the  property  of  the  public,  held  by 
the  city  of  Long  Beach  in  trust  for  the  public, 
and  to  have  the  title  of  said  city  to  said  prem-' 
ise^  quieted;  to  liave  it  adjudged  that  neither 
of  .said  defendants  other  than  the  city  has  any 
right,  title,  or  interest  in  or  to  any  portion  of 
caid  premLses;  and  to  enjoin  said  defendants  oth- 
er than  said  city  from  asserting  any  claim  what- 
ever to  said  premises,  or  any  part  thci^eof,  ad- 
verse to  the  city  of  Long  Beach  or  this  plaintiff. 
Tlie  plaintiff  brings  this  suit  entirely  in  his  ca- 
pacity as  a  resident  of,  and  a  property  owner 
and  taxpayer  in,  said  city  of  Long  Beach.  The 
material  averments  of  the  complaint  are  briefly 
these:    That,  hi  1882,  J.  and  L.  Bixby  and 


Thomas  Flint,  being  the  owners  of  a  tract  of 
land  in  which  said  Ocean  Park  avenue  Is  now 
siti'.ated,  caused  the  same  to  be  surveyed  and 
staked  off,  and  caused  a  map  to  be  made  and 
filed  in  the  coimty  recorder's  ofilce  showing  tliat 
said  tract  was  subdivided  into  lots,  blocks, 
streets,  lanes,  avenues,  and  parks,  and  named 
said  tract  "Town  of  Wlllmore";  that,  among 
otlier  streets,  avjnues,  etc.,  the  said  Ocean  Park 
avenue  was  thus  surveyed  and  staked  off;  and 
that,  by  these  acts,  the  said  avenue  was  dedicat- 
ed for  the  use  of  the  pubUc.  It  was  further 
averred  that  said  town  of  Wlllmore  was  after- 
wards Included  in  the  territory  of  the  city  of 
Long  Beach,  and  that  said  avenue  has  ever 
since  lieen  a  public  avenue  by  virtue  of  the 
dedication  as  aforesaid.  It  was  further  averred 
that  hi  1888  the  said  Long  Beach  Land  &  Wa- 
ter Company,  defendant  herein,  without  any- 
right  or  title,  asserted  a  claUn  as  agahist  the 
city  of  Long  Beach  to  said  avenue;  that  the 
board  of  trustees  of  said  city  of  Long  Beach  en- 
tered into  a  conspiracy  with  said  water  compa- 
ny for  the  purpose  of  enabling  the  said  compa- 
ny to  acquire  that  portion  which  had  been  so 
dedicated;  that,  in  pursuance  of  said  conspiracy, 
it  was  agreed  in  the  mouth  of  January,  1889. 
tliat  said  matter  should  be  compromised  by  the 
said  company  conveying  to  the  city  certain  lands 
and  certain  other  streets  and  passageways,  and 
the  board  of  trustees  agreeing  that  no  defense 
would  be  made  by  the  city  to  an  action  broup^it 
by  said  water  company  to  quiet  Its  title  to  said 
premises;  that.  In  accordance  with  said  com- 
promise, the  said  water  company  brought  an  ac- 
tion, to  wit,  the  said  action  No.  10,455,  above  re- 
ferred to,  and,  the  board  of  trustees  making  no 
defense  (as  It  was  imderstood  they  should  not), 
judgment  was  entered  In  favor  of  said  company, 
decreeing  that  said  company  was  o'wncr  of  said 
premises,  and  that  the  city  had  no  property  right 
or  easement  therela  It  was  further  averred 
that  said  Judgment  was  ultia  vires  and  void, 
and,  to  avoid  the  plea  of  the  statute  of  lim- 
itations. It  is  averred  that  "the  facts  set 
out  in  this  complaint,  setting  forth  the  fraud, 
conspiracy,  and  collusion  entered  into  by 
and  between  the  Long  Beach  Land  &  Wa- 
ter Company  and  the  majority  of  the  board 
of  trustees  of  the  city  of  Long  Beach,"  where- 
by said  judgment  was  obtained,  "became 
first  known  to  and  were  not  discovered  by 
plaintiff  till  the  month  of  April,  1894."  This 
present  action  was  not  brought  vmtU  February 
18,  1895,  more  than  five  years  after  the  entry 
of  said  judgment.  It  Is  not  averred  in  terms 
tliat  the  pltlntiff  requested  the  present  board  of 
trustees  to  bring  this  action,  and  tliat  thoy  re- 
fused to  do  so;  but  it  Is  averred  tliat  the  city 
attorney  of  Long  Beach  did  bring  an  action 
siJiHar  to  the  prisent  one,  and  that  he  was  or- 
dered by  the  board  of  trustees  to  dismiss  it,  and 
to  bring  no  further  action  of  thit  character.  It 
U  averred  tliat  the  defendant  the  Long  Beadi 
Development  Company  claims  to  have  some  in- 
terest In  the  pivmlses,  and  that  for  that  reason 
It  is  made  a  party  to  this  suit,  and  It  is  prayed 
that  said  defendant  be  required  to  set  up  what 
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ever  daim  It  may  have,  and  that  the  same  may 
be  adjudged  to  be  invalid. 

The  demurrer  Is  goieral,  and  also  includes 
nearly  all  the  special  grounds  of  demurrer 
mentioned  in  the  statute.  We  think,  that  the 
demurrer  ought  to  be  sustained.  There  are  a 
great  many  grounds  of  demurrer,  such  as  es-' 
toppel,  statute  of  limitations,  insufficiency  of 
description  of  the  premises  involved,  want  of 
offer  to  rescind  and  restore,  ambiguity,  uncer- 
tainty, etc.,  which  we  do  not  deem  it  neces- 
sary to  discuss.  We  do  not  thinli  that  the 
complaint  states  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  justify  the  plaintiff  in 
bringing  it.  It  is  no  doubt,  imder  the  authori- 
ties, frequently  difficult  to  determine  whether 
or  not  in  a  given  case  a  person  merely  in  his 
capacity  of  citizen  or  taxpayer  can  maintain 
an  action  by  which  he  aeeka  to  control  the  ad- 
ministration of  municipal  government,  and  put 
himself  in  the  place  of  public  officers  selected 
for  the  purpose  of  such  administration.  The 
cases  cited  by  appellant  are  mostly  actions 
brought  by  taxpayers  directly  against  public  of- 
ficers to  restrain  them  from  Increasing  the 
burden  of  taxation  by  levying  or  enforcing 
taxes  which  could  not  be  legally  imposed.  The 
rule  is  that  the  municipality,  through  its  gov- 
erning body,  has  control  of  the  property  and 
general  supervision  over  the  ordinary  busi- 
ness of  the  corporation;  and  there  would  be 
utter  confusion  in  such  matters  if  every  citi- 
zen and  taxpayer  had  the  general  right  to  con- 
trol the  Judgment  of  such  body  or  usurp  the 
office.  Where  the  thing  in  question  Is  within  the 
discretion  of  such  body  to  do  or  not  to  do,  the 
genei'al  rule  is  that  then  neither  by  mandamus, 
quo  warranto,  nor  other  Judicial  proceeding 
can  either  the  state  or  a  private  citizen  ques- 
tion the  action  or  nonaction  of  such  body;  nor 
In  such  cases  can  a  private  citizen  rightfully 
undertalce  to  do  that  which  he 'thinks  such 
body  ought  to  do.  It  is  only  where  perform- 
ance of  the  thing  requested  is  enjoined  as  a 
duty  upon  said  governing  body  that  such  per- 
formance can  be  compelled,  .or  that  a  private 
citizen  can  step  into  the  place  of  such  body 
and  himself  perform  it.  If,  therefore,  in  the 
case  at  bar.  it  was  not  a  duty  enjoined  upon 
the  board  of  tnistees  of  the  city  of  Long 
Beach  to  bring  an  action  similar  to  this  pres- 
ent action  brought  by  appellant,  then  we  need 
not  discuss  the  general  subject  of  the  right  of 
private  citizens  to  maintain  actions  concern- 
ing municipal  affairs,  which  right  is  founded 
to  a  great  extent  upon  necessity,  and  the  want 
of  any  other  proper  party  plaintiff;  and  the 
proposition  that  It  was  a  duty  enjoined  upon 
said  trustees  to  bring  such  an  action  cannot 
be  maintained.  In  the  first  place,  the  main 
purpose  of  this  action  could  not,  under  any 
view,  be  judicially  accomplished;  for  it  seeks 
to  have  the  fee-simple  title  of  the  city  to  said 
avenue  quieted,  and  the  respondents  enjoined 
from  asserting  any  right  or  claim  whatever 


thereto;  while  It  Is  clear  from  the  complaint 
that  the  city  or  the  public  has,  at  best,,  ouly 
an  easement  In  the  premises,  consisting  of  a 
right  of  way  over  It  as  a  public  thoroughfare. 
Then,  again.  It  Is  averred  that  the  judgment 
sought  to  be  vacated  Is  ultra  vires  and  void; 
and,  if  that  be  so,  it  could  never  be  enforced, 
and  there  Is  no  averment  that  any  one  ever 
tried  to  enforce  It  But  waiving  these  points 
for  the  present  and  assuming  that  said  ave- 
nue was  dedicated  as  claimed  In  1882,  there  Is 
no  averment  that  the  use  of  said  avenue  as  a 
public  thoroughfare  has  ever  been  interrupted 
by  respondents,  or  any  other  person;  no  aver- 
ments that  respondents  have  put  buildings 
upon  it  or  fenced  or  Inclosed  any  part  of  it 
or  placed  on  It  any  Impediments  to  travel,  or 
obstructed  In  any  way  the  enjoyment  by  appel- 
lant and  the  public  of  the  allied  easement 
On  the  other  hand.  It  is  expressly  averred  In 
the  complaint  "that  ever  since  said  dedication 
aforesaid,  and  for  upward  of  twelve  years  last 
past,  this  plaintiff  and  other  residents,  citi- 
zens, and  taxpayers  of  the  city  of  Long  Beach 
aforesaid  have  continued  to  use  the  said  lands 
as  and  for  a  public  park  and  avenue."  Under 
these  circumstances,  the  propositiou  that  it  is 
the  duty  of  the  present  board  of  trustees  to  put 
the  city  into  litigation  by  commencing  the  suit 
Indicated  by  appellant  and  that  they  have  no 
discretion  to  refuse  to  do  so,  dannot  be  suc- 
cessfully maintained.  In  this  present  action 
the  appellant  seeks  to  have  the  alleged  com- 
promise and  judgment  of  March,  1889,  set 
aside,  solely  upon  the  groimd  of  the  want  of 
power  of  the  then  tnistees  to  make  such  com- 
promise, not  upon  the  ground  that  It  was  a 
bad  batsain  for  the  city.  There  Is  no  aver- 
ment which  we  can  find  In  the  complaint  that 
the  lands  and  public  ways  conveyed  by  the 
water  company  to  the  city  were  not  more 
valuable  to  the  city  and  the  public  than  s^id 
Ocean  Park  avenue.  And,  In  the  event  of  a 
suit  being  brought  by  the  city,  would  not  It 
be  compelled  to  restore  said  lands  and  ways 
to  said  water  company?  And  would  not  other 
doubtful  questions  Involving  rights  which  the 
city  now  peacefully  enjoys  be  opened  up?  As 
the  matter  now  stands,  the  city  and  the  pnb- 
llc  have  the  lands  and  ways  granted  by  the 
said  water  company  at  the  time  of  said  alleged 
compromise,  and  also  have  ever  since  enjoyed, 
and  now  enjoy,  the  uninterrupted  use  of  Ocean 
Park  avenue  itself.  As  long  as  the  present 
circumstances  continue,  any  alleged  rights 
which  respondents  In  the  future  might  under- 
take to  enforce  would  not  be  strengthened,  but 
would  rather  be  weakened  by  the  lapse  of 
time.  It  cannot  be  rightfully  said,  therefore, 
that  the  trustees  now  in  office  are  not  exercis- 
ing a  wise  discretion  by  refusing,  at  the  pres- 
ent time,  to  commence  unnecessary  and  haz- 
ardous litigation.    The  judgment  Is  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 
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GASTON  T.  GASTON.     (No.  1C,001.)> 
(Sl^>reme  Ccurt  of  California.     Oct.  14,  1896.) 

JnOOMBKT  VOB  ALIMO:tT  — BXPOKCBHEKT  —  LtBV. 

1.  The  jurisdiction  of  a  court  to  award  alimonr 
.to  a  Kife  on  granting  her  a  decree  of  divorce  is 

not  dependent  on  allegationa  io  the  complaint  of 
the  husband's  ability. 

2.  A  court  has  the  power  to  make  Its  judgment 
for  the  payment  of  alimony  to  a  wife  a  lien  on 
moperty  of  the  hnsband,  the  provision  of  Civ. 
Code,  §  140,  anthorizing  it  to  require  a  husband  to 
give  security  for  the  payment  of  alimony,  or  to 
appoint  a  receiver,  not  being  an  abridgment  of 
its  general  equity  powers. 

3.  It  is  not  essential  to  the  validity  of  a  decree 
for  the  payment  by  a  hnsband  of  a  monthly  al- 
lowance to  his  divorced  wife  for  her  maintenance 
that  the  husband  should  be  the  owner  of  either 
separate  or  community  prcqierty  from  which  sudt 
liayment  could  be  enforced. 

4.  A  judgment  for  alimony,  to  be  paid  to  a  di- 
vorced wife  monthly,  is  not  within  the  provisions 
of  Code  Civ.  Proc.  $  681,  limiting  the  right  to  the 
issuance  of  execution  on  a  judgment  to  five  years 
from  the  date  of  its  entry. 

Oommisslonera'  decision.  In  bonk.  Appeal 
from  Biqjeiior  court,  Santa  Olaia  county;  W.  G. 
liorigan.  Judge. 

AcUon  of  divorce  I7  Anna  B.  Gaston  against 
Andrew  A.  Gastoa  Defendant  moved  the  court 
ro  vacate  an  order  for  the  sale  of  property  un- 
der a  decree  for  alimony  tberetofoie  entered, 
and  flx>m  the  order  denying  such  motion  ap- 
I  eais.     Affirmed. 

H.  v.  Morehouse  and  W.  A.  Bowden,  for  ap- 
(ipllant.  John  £>.  Blcbaids  (0.  D.  Wright,  ot 
itunsel),  for  respondent. 

BRITT,  a  On  NoTonber  22, 1884,  plaintlS 
nbtalncd  a  decree  in  the  conrt  below  dissolving 
rte  bonds  of  matrimony  previously  subsisting 
i«tween  heraelf  and  defendant,  awarding  to  her 
'he  custody  of  their  minor  child,  setting  over 
t«  taer  a  speclfled  portion  of  the  community 
(loperty,  and  r^ulrlng  defendant  to  pay  the 
Kimi  of  145  per  month  "during  her  lifetime,  at 
(luring  ttie  time  that  she  shall  remain  unmar- 
ried, as  peimanent  alimony  for  her  maintenance 
und  sunmrt."  .  It  also  declared  a  certain  tract 
of  land  situated  In  the  county,  part  of  the  com- 
munity property  set  over  to  the  defendant,  to  be 
charged  with  a  lien  hi  favor  sf  plaintiff  for  se- 
curing such  payments,  and  directed  the  issuance 
of  an  order  of  sale  of  such  land  In  case  the  de- 
fendant should  fall  to  make  the  said  payments 
as  required.  The  ground  of  the  action  was  ex- 
treme cruelty  practiced  by  defendant  upon 
plaintiff.  The  con4)lalnt  contained  no  allega- 
tions of  defendant's  ability  to  pay  aUmony,  etc., 
thoogb  It  alleged  the  existence  of  several  par- 
rels of  community  property.  Defendant  did 
not  answer  the  complaint,  but  be  appeared 
by  attorney  at  tbe  trial  He  regularly  paid 
the  monthly  alimony  awarded  to  plaintiff  un- 
til October,  1894,  when  he  refused  to  make 
further  payment.  Plaintiff  then  obtained  from 
the  court  an  order  for  the  sale  of  the  defend- 
ant's land  as  provided  in  the  decree.  This  was 
on  November  16,  1894.  A  few  days  later  the 
defendant  moved  the  court  to  vacate  said  order 
of  HaraatxT  lOtb.    The  court  refused,  and 

'  Rehearing  dented. 
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this  appeal  la  from  Ou  orOer  denying  bis  mo- 
tion. 

It  is  argued  that  tbe  portion  of  the  judgment 
requiring  the  payment  of  $45  per  month  for  the 
support  of  plaintiff  is  void,  because  no  state- 
ment of  the  husband's  ability  was  contained  io 
the  complaint.  The  provision  for  support  In 
such  cases  is  ordinarily  an  incident  of  tiie  Judg- 
ment of  divorce.  Tbe  jurisdiction  of  tbe  court 
(which  Is  the  extent  of  our  concern  at  present) 
to  make  such  provision  is  not  dependent  upon 
averments  in  the  complaint  of  tbe  husband's 
resources,  any  more  than  its  povrer  to  di^xise 
of  the  children  depends  upon  an  allegation  of 
tbe  relative  fitness  of  tbe  parents  for  theb-  cus- 
tody. Oly.  Code,  ({  138,  139;  Bz  parte  Oor-. 
dan,  95  Cal.  374,  30  Pac.  S61;  2  Blsh.  Mar., 
Div.  St  Sep.  1067  et  seq.  The  statute  provides  / 
that  "the  court  may  require  the  husband  to 
give  reasonable  security  for  providing  mainte- 
nance, •  •  •  and  may  enforce  the  same  by 
the  appointment  of  a  receiver,  or  by  any  other 
remedy  applicable  to  the  case."  Civ.  Code,  | 
140.  Appellant  clahns  that  the  effect  of  this 
section  is  to  render  void  tlie  portion  of  the  judg- 
ment Imposing  a  lien  on  Ids  land;  that  the  pow- 
er of  the  conrt  was  limited  to  exacting  security 
of  hhn.  We  think  the  law  Is  othenvlse.  With 
us  an  action  for  divorce  is  treated  as  a  caso 
in  equity  (Wadsworth  v.  Wadsworth,  81  Cal. 
187,  22  Pac.  648);  and  tbe  statute  ought  not  to 
be  construed  as  abridging  the  power  exercised 
by  courts  having  cognizance  of  matrimonial 
causes— commonly,  though  not  always,  as  a 
branch  of  their  chancery  jurisdiction— to  declare 
a  U&i  for  securing  the  award  of  support  to  the 
TTlfe  in  such  cases.  Said  the  supreme  court  of 
Otilo  of  a  judgment  like  tbe  present,  except 
that  It  omitted  the  provision  for  a  lien:  "That 
It  is  vritbln  the  legitimate  power  of  tfie  conrt 
to  make  such  decree  a  charge  upon  real  estate 
we  have  no  doubt,  and  It  has  been  the  practice 
8<>  to  do  in  cases  where  It  was  deemed  proper." 
Olin  V.  HungerfoTd,  10  Ohio,  268.  And  such 
Is  tbe  current  of  authority  with  but  little  dis- 
sent. Wlghtmin  V.  Wlghtman,  45  111.  167; 
O'Callaghan  v.  O'Callaghan,  69  IlL  552;  Hobnes 
▼.  Holmes,  29  N.  J.  Eq.  9,  12.  Many  other 
cases  are  collected  In  tbe  reporter's  note  to  Stoy 
V.  Stoy.  41  N.  J.  Eq.  370,  2  Att  638.  and  7 
Atl.  6*25.  Moreover,  tbe  divorce  being  upon  tbe 
ground  of  exti-eme  cruelty,  the  conrt  was  au- 
thorized to  assign  tbe  community  property  to 
tbe  parties  in  such  proportion  as,  under  the  cir- 
cumstances, seemed  just.  Civ.  Code,  g  146. 
Under  this  section  It  had  the  power  to  assign 
to  the  wife  the  absolute  prol)erty  in  the  land 
In  question,  and  this  Included  power  to  charge 
a  lien  on  the  same.  Foster  v.  Foster,  56  Vt 
640;  Blankenship  v.  Blankenship,  19  Kan.  169. 
These  considerations  sufficiently  dispose  also  of 
the  further  view  advanced  by  appellant  that  the 
Hen  expired,  under  section  671,  Code  Civ.  Ph)c 
in  two  years  after  the  entry  of  the  judgment. 
The  lien  does  not  derive  Its  force  from  that  sec- 
ticn. 

It  is  also  Insisted  (as  w«  understand  the  ar> 
gnment)  that  permanent  alimony  could  not  In 
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allowed  to  tbe  wife,  because,  It  la  said,  tbe 
hnBband  then  had  neither  separate  nor  commu- 
nity property  to  which  resort  could  be  bad  to 
enforce  payment  thereof.  Cit.  Code,  t  141. 
We  are  not  convinced  that  there  was  no  such 
property.  It  was  not  essential,  however,  to 
warrant  the  decree  for  future  maintenance,  that 
he  should  then  have  owned  property  of  either 
class.  Ex  parte  Spencer,  83  Cal.  4C0,  23  Pac. 
3»5;  Eldenmnller  v.  EldenmuUer,  37  Cal.  364. 
Next,  It  Is  said  that.  In  virtue  of  the  statute 
limiting  the  right  to  have  execution  on  a  judg- 
ment to  the  period  of  five  years  from  the  date 
of  entry  (Code  Civ.  Proc.  S  681);  and,  that 
period  having  exiilred  In  this  Instance,  "the 
Judgment  ceased  to  be  of  binding  force,  and 
process  conld  not  Issue  under  It"  But  the  court 
bad  power  to  make  suitable  allowance  for  sup- 
port of  the  wife  during  her  life  (Civ.  Code,  { 
139);  and  the  allowance  might  take  the  form 
of  pecuniary  payments  at  successive  monthly 
Intervals  (Ex  parte  Spencer,  83  Cal.  460,  23 
Pac.  395).  The  rlj^it  to  execution  for  these 
does  not  accrue  until  they  respectively  fall  due. 
The  case  Is  within  the  principle  of  De  Uprey 
r.  De  Uprey,  23  Cat  352.  The  order  should 
be  affirmed. 

We  concur:    VANCLiIEP,  C;  SEARLS,  0. 

PER  CURIAM.     For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  affirmed. 


(U4  Cal.  491) 

JURGENSON  T.  DILLER.     (Sac.  113.)  > 

(Supreme  Court  of  California.     Oct  10,  1896.) 

HiNiHO   Claim  —  Libns— Aobmot— Comstbdctiott 
o»  Statotb. 

1.  CJode  Civ.  Proc.  f  1183,  giving  any  person 
doing  work  on  a.  mining  claim,  at  the  instance  of 
the  owner  or  his  agent,  a  lien  thereon  for  hia 
work,  and  further  providing  that  any  "person 
having  charge  of  any  mining  •  •  •  shall  be 
held  to  be  the  agent  of  the  owner,"  does  not  en- 
title a  laborer  to  a  lien  for  work  done  for  a  per- 
son whom  he  knew  not  to  be  the  owner,  and  not 
to  be  working  the  mine  as  representative  of  the 
owner. 

2.  Code  Civ.  Proc.  i  1192,  providing  that  ev^ry 
building  or  other  improvement  constructed  upon 
any  lands  with  the  knowledge  of  the  owner  shall 
be  held  to  have  been  constructed  at  his  instance, 
and  the  land  shall  be  llenable  accordingly,  unless 
he  gives  written  notice  as  therein  provided,  does 
not  cover  the  case  of  work  done  in  removing  ore 
from  a  mine,  where  it  is  not  done  in  improve- 
ment of  the  property. 

(3ommls8loDers'  decision.  Deoartment  1. 
Appeal  from  superior  court,  Butte  county; 
John  C.  Gray,  Judge. 

Action  by  Peter  A.  Jurgenson  against  R.  DU- 
ler.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

William  J.  Herrln  and  John  Gnldery,  for  ap- 
pellant   Park  Hensbaw,  for  respondent 

BRITT,  C.  Action  to  enforce  an  alleged 
Uen  for  labor  on  certain  mining  claims,  to- 
gether called  the  "John  Dix  Mine."  Defend- 
ant became  the  owner  by  purchase  at  a  sale 


of  the  ground  on  f  oreclosnre  of  mortgage,  and 
the  sheriff's  subsequent  deed  therefor,  exe- 
cuted March  4,  1888.  One  Dlx  bad  previ- 
ously been  the  ownei*,  and  after  said  March 
4th  he  asked  and  obtained  leave  of  defendant 
to  remain  on  the  premises,  promising  to  take 
care  of  the  same,  and  make  no  expense  for  de- 
fendant. Without  authority  from  the  latter 
Dlx  proceeded  to  work  tbe  mine,  and  hired 
plaintiff  for "  this  purpose.  Under  such  em- 
ployment, plaintiff  performed  tbe  labor  In  ques- 
tion between  November  1,  1888,  and  Septem- 
ber 15,  1890,  for  which  a  balance  remains  un- 
paid. 

It  Is  provided  In  section  1183,  Code  Civ.  Proc, 
among  various  other  things  relating  to  tbe 
liens  of  mechanics  and  others  on  real  property, 
that  any  person  performing  labor  on  a  min- 
ing claim  shall  have  a  lien  thereon  for  hia 
work,  whether  done  at  the  Instance  of  the  own- 
er or  his  agent;  "and  every  contractor,  snb- 
contractor,  architect,  builder  or  other  person 
having  charge  of  any  mining,  •  •  *  shall  be 
held  to  be  the  agent  of  tbe  owner  for  tbe  par- 
poses  of  this  chapter."  It  is  argued  that,  un- 
der this  section,  Dlx  was  a  person  in  charge  of 
the  mining,  and  hence  was  the  agent  of  de- 
fendant in  employing  the  plaintiff.  But  tb« 
presumption  raised  by  the  statute  may  be  re- 
pelled. Donohoe  v.  Mining  Co.  (Cal.)  45  Pac 
259,  260.  The  evidence  here  tended  to  show 
that,  when  plaintiff  did  the  work  In  question, 
he  knew  that  Dlx  did  not  own  the  property, 
and  was  not  working  the  mine  as  defendant's 
representative;  that  Dlx  employed  plaintiff  on 
bis  own  account,  paid  him  such  wages  as  were 
paid  at  all,  and  at  no  time  assumed  to  act  on 
defendant's  behalf.  Obviously,  plaintiff  had 
no  Just  reason  to  expect  payment  from  defend- 
ant, and  cannot  charge  a  Hen  upon  bis  mlns 
on  any  tbeoiy  of  Dlx's  agency. 

Section  1192,  Code  Civ.  Proc.,  provides  that 
every  bollding  or  other  improvement  men- 
tioned in  section  1183,  constructed  npon  any 
lands  with  the  Icnowledge  of  the  owner,  ehall 
be  held  to  have  been  cimstracted  at  his  in- 
stance, and  his  interest  in  the  land  shall  be 
llenable  accordingly,  unless  he  shall,  within 
three  days  after  obtaining  knowledge  of  the 
construction,  alteration,  or  repair,  post  a  writ- 
ten notice  that  he  will  not  be  responsible  for 
the  same,  etc.  Plaintiff  urges  that  his  ciaim 
of  lien  should  be  upheld,  because,  he  saya, 
defendant,  having  the  knowledge  mentioned 
In  this  section,  yet  failed  to  post  such  notice. 
That  the  notice  was  not  posted  Is  undisputed; 
and  plaintiff  testified  at  the  trial  that  on  a 
single  occasion,  in  the  year  1888,  defendant 
was  at  the  mine,  and  then  saw  blm,  plaintiff, 
and  another  man  working  there,  "drlfUng  In  a 
tunnel."  It  was  said  by  the  court  In  WU- 
llams  V.  Association.  66  Cal.  200,  6  Pac.  90, 
that  the  language  of  said  section  1192, 
"which  treats  of  buildings  and  improvements, 
and  of  knowledge  of  the  construction,  etc, 
would  hardly  cover  a  case  like  tbe  one  now 
before  us."  That  action,  like  the  present,  was 
prosecuted  for  the  enforcement  of  a  lien  fof 
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work  done  on  or  In  a  mine;  and,  tboogh  the 
observation  of  the  court  we  have  quoted  was 
unnecessary  to  the  decision  there,  we  think  It 
■correctly  stated  the  law.  "Drifting  in  a  tun- 
nel" (the  only  work  In  which,  so  far  as  ap- 
pears, defendant  knew  plaintiff  to  be  engaged) 
means,  as  we  understand  the  mining  phrase, 
taking  earth,  gravel,  or  ore  from  ground  made 
accessible  by  means  of  the  tunnel;  Is  not 
synonymous  with  "running  a  tunnel";  and  Is 
not  the  construction,  alteration,  or  repair  of 
any  building  or  Improvement  on  or  In  a  mine, — 
the  knowledge  of  which  must  be  brought  home 
to  the  owner  before  any  duty  becomes  Incum- 
bent upon  him  under  said  section  1192.  This 
construction  of  the  statute  Is  not  Intrinsically 
unjust  It  is  equitable  to  require  the  owner 
who  sees  going  forward  an  unauthorized  build- 
ing or  other  beneficial  improvement  upon  his 
property  to  give  notice  that  he  will  not  be  re- 
sponsible therefor  (Avery  v.  Clark,  87  Cal.  628, 
25  Pac.  921);  but  this  consideration  falls  when 
the  work  consists  in  a  subtractlve  process,— the 
removal  of  the  very  corpus  of  the  property;  as 
well  require  one  who  sees  a  trespasser  cutting 
his  timber  to  post  notice  of  his  nonllablllt>-, 
under  penalty  of  having  his  land  subjected  to 
a  Uai  for  the  labor.  The  Judgment  and  order 
denying  plalntlfTs  motion  for  a  new  trial 
should  be  affirmed. 

We  concur:    BEIiCHER,  0.;  SEARLS,  a 

PER  CURIAM.  For  the  reasons  given  in  the 
foregoing  ophiion,  the  Judgment  and  order  de- 
nying plalutlflC'a  motion  for  a  new  trial  are 
affirmed. 


(114  Cal.  670} 

PEOPLE  T.  ARMSTRONG.     <Cr.  132.) 
(Supreme  Court  of  California.     Oct.  22,  1896.) 

liAKCBST  — BVIDBHOB  OT   ACCOMPLICB  —  Ck>KROBO- 
RATION. 

1.  On  a  trial  for  larceny,  where  the  thing  stol- 
en is  described  in  the  information  as  the  property 
of  "Sam  Sisler,"  and  the  evidence  shows  that  the 
owner's  full  ^ven  name  is  "Samuel,"  there  is  no 
material  variance. 

2.  On  a  triul  for  larceny  the  jury  were  charged 
that  under  Pen.  Code,  §  1111,  a  conviction  conld 
not  be  had  on.  the  uncorroborated  evidence  of  an 
accompUee,  and  later  tliat,  "if  you  are  satisfied 
beyond  a  reasonable  doubt  that  defendant  is 
guilty,  •  •  •  it  will  be  yonr  duty  to  return  a 
verdict  to  that  effect."  Held,  that  the  instruc- 
tions informed  the  jury  that  evidence  corrobora- 
tive of  that  of  the  accomplice  was  indiq>ensable 
to  conviction. 

3.  On  a  trial  for  larceny  the  evidence  of  an  ac- 
complice inculpated  defendant  in  the  theft  of  a 
horse,  two  bridles,  and  a  saddle,  which  were  tak- 
en by  the  accomplices  to  M.  count.v.  There  was 
other  evidence  that  defendant  then  went  to  Y. 
county,  where  he  was  arrested,  having  then  in  his 
possession  one  of  the  bridles  stolen  with  the 
odrse;  that  he  expressed  astonishment  at  being 
overtalien,  and  declared  that  if  he  had  not  been 
surprised  he  would  have  resisted  arrest.  Hdd, 
that  the  facts  tended  to  corroborate  the  testimony 
of  the  accomplice  that  the  horse  was  stolen  as  the 
result  of  a  conspiracy  between  defendant  and 
the  witness. 

4.  On  a  trial  for  a  larceny,  where  the  flight  of 
defendant,  as  a  corroborating  circumstance,  might 


have  been  cansed  hy  an  apprehension  of  arrest 
for  a  breach  of  the  peace,  the  circumstance  is 
for  the  jury,  who  are  not  bound  to  attribute  the 
consciousness  of  guilt  indicated  by  flight  to  one 
disposing  cause  rather  tlian  the  other. 

Gommlssloners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Tulare  county;  W.  A, 
Gray,  Judge. 

Claude  Armstrong  was  convicted  of  larceny, 
and  appeals  from  the  Judgment  of  conviction 
and  from  an  order  denying  him  a  new  trial. 
Affirmed. 

Lamberson  &  Mlddlecoff,  for  appellant  Atty. 
Gen.  Fitzgerald,  for  the  People. 

BRITT,  C.  1.  On  the  night  of  July  25,  1895, 
a  horse,  two  bridles,  and  a  saddle  were  stolen 
from  the  premises  of  the  brothers  Sisler  in 
Tulare  county.  Defendant  was  convicted  of 
the  theft  of  the  horse  under  an  information  In 
which  the  animal  was  described  as  the  "prop- 
erty of  George  P.  Sisler  and  Sam  Sisler."  The 
evidence  showed  that  "Samuel"  was  the  full 
given  name  of  the  person  called  "Sam  Sisler" 
In  the  information,  though  he  was  commonly 
known  by  the  latter  designation  in  the  com- 
•muntty  where  he  lived.  Appellant  contends 
that  here  was  a  case  of  fatal  variance  between 
allegation  and  proof.  The  objection  is  imten- 
able.  People  v.  Leong  Quong,  60  Cah  107; 
People  V.  Smith  (Cal.)  44  Pac.  663. 

2.  Testimony  inculpatory  of  defendant  was 
given  at  the  trial  by  one  Barlow,  who  con- 
fessedly was  an  accomplice  in  the  offense  char- 
ged. The  court  instructed  the  Jury,  hi  the 
language  of  section  1111,  Pen.  Code,  tliat  a 
conviction  cannot  be  liad  on  the  testimony  of 
an  accomplice  unless  he  Is  corroborated  by 
other  evidence  which  in  itself  tends  to  con- 
nect the  defendant  with  the  commission  of  the 
offense,  etc.  Among  other  instructions,  it  also 
gave  the  following:  "If  yon  are  satisfied  be- 
yond a  reasonable  doubt  that  the  aefenoanc  H 
guilty  of  the  crime  charged  in  the  information, 
It  will  l)e  your  duty  to  return  a  verdict  to 
that  effect."  Appellant  argues  that  the  July 
might  have  Inferred  from  this  Instruction  that 
they  could  be  satisfied  of  defendant's  guilt  by 
the  testimony  of  Barlow  alone.  But  the  court 
had  taformed  them  that  evidence  corroborative 
of  that  of  the  accomplice  was  Indlsoensable  to 
conviction,  and  it  must  be  assumed  tnat  tnis 
caution  was  held  in  mind  when  the  Jury  came 
to  consider  whether  defendant  vras  guilty  be- 
yond a  reasonable  doubt  The  charge  was  to 
be  taken  as  a  whole,  and  it  was  not  necessary 
that  each  paragraph  should  contain  all  the  con- 
ditions and  limitations  expressed  In  the  others. 
People  V.  Morine,  61  Cal.  367,  and  cases  cited; 
People  V.  Ijeonard,  106  Cal.  302,  314,  39  Pac 
61T,  020. 

3.  It  is  further  contended  that  there  vras  no 
evidence  corroborative  of  Barlow  and  tendmg 
to  connect  defendant  with  the  commission  of 
the  offense.  It  appeared  tliat  defendant  and 
Barlow  were  two  of  a  trio  of  intimates,  the 
third  member  being  one  Morgan.  Accord- 
taig  to  defendant's  own  statements  and  ad- 
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missions  at  the  trial,  Barlow  and  Morgan  "got 
the  horse"  In  the  nighttime,— in  what  manner 
defendant  claimed  not  to  Imow,— while  he  wait- 
ed for  them  at  an  appointed  meeting  place. 
He  recognized  the  horse  as  belonging  to  Sisler. 
The  three  surreptitiously  fled  together  from  the 
vicinity  of  the  larceny,  and  by  a  most  circuit- 
ous route,  covering  seven  or  eight  hundred 
miles,  reached  the  county  of  Madara;  the 
horse— ridden,  It  seems,  by  Morgan— being  tak- 
en with  the  party.  There  was  further  evl- 
dencfe,  independent  of  that  of  Barlow,  that  de- 
fendant next  went  north  to  Yolo  county,  where 
he  was  arrested  on  the  present  charge,  hav- 
ing then  In  his  possession  one  of  the  bridles 
which  was  stolen  with  the  horse.  He  express- 
ed astonishment  at  being  overtaken  after  the 
efforts'  he  had  made  to  evade  pursuit,  and  de- 
clared that  if  he  had  not  been  surprised  he 
would  have  resisted  capture,  even  to  the  killing 
of  the  aiT^sting  officer.  We  think  the  facts 
here  stated  tended  strongly  to  corroborate  the 
testimony  of  Barlow  to  the  effect  that  the 
horse  was  stolen  as  the  result  of  a  conspiracy 
for-  that  purpose  between  himself,  Morgan  and 
defendant;  in  which  case  it  was  not  impor- 
tant whether  defendant  or  Barlow— as  the  lat-' 
ter  claimed— was  the  person  who  tarried  at  the 
common  rendezvous  while  the  other  conspira- 
tors led  the  animal  from  Its  owners'  corral. 
True,  there  was  evidence  to  show  that  before 
the  theft  of  the  horse  the  defendant  was,  as 
he  put  it,  "taking  precautions  to  avoid  running 
into  an  ofBcer,"  being  apprehensive  of  arrest 
for  some  breach  of  the  peace,  and  his  flight 
might  have  been  ascribed  to  such  apprehen- 
sion. But  this  was  a  circumstance  for  the 
Jury.  They  were  not  iKtund  to  attribute  the 
consciousness  of  guilt  Indicated  by  flight  to 
one  disposing  cause  rather  than  the  other. 
The  evidence  warranted  the  verdict.  See  Peo- 
ple V.  Cleveland,  49  Cal.  577;  People  v.  Rolfe, 
61  Cal.  540;  People  v.  Hong  Tong,  85  Cal.  171, 
24  Pac.  726.  The  Judgment  and  order  deny- 
ing a  new  trial  should  be  affirmed. 

We  concur:    SEARLS,  C;    HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  order 
denying  a  new  trial  are  affirmed. 


(lU  Cal.  C32) 

PEOPLE  V.  MAIN.     (Cr.  192.) 
(Supreme  Court  of  California.     Oct.  29,  1896.) 
Largest  — EviDEXOB  of  Accomplicb  —  Corrobo- 

HATIOS— INPORMATIOX— Va  RIANCE. 

1.  On  trial  for  larceny,  an  accomplice  testified 
that  he  drove  with  defendant  to  a  slaiiRhterhmise, 
and  remained  in  the  car  while  defendant  enter- 
ed the  house,  end  took  therefrom  a  butchered 
sheep  and  hog,  which  they  carried  back  to  the 
house  in  which  they  liTed.  There  was  no  other 
evidence  which  tended  to  connect,  defendant  with 
the  offense,  or  to  corroborate  the  testimony  of 
the  accomplice.  Held  that,  under  Pen.  Code,  S 
1111,  which  requires  a  corroboration  of  an  ac- 
complice's testimony,  the  evidence  was  insuffi- 
cient to  convict  defendant. 


2.  On  trial  for  larceny,  the  information  stated 
that  the  property  was  stolen  from  "the  dangfa- 
terhonse  of  A.  Zimmermann  and  L.  Deffner,  co- 
partners, situated  about  two  miles  east  of  the 
town  of  St.  Helena."  The  evidence  showed 
that  the  firm  was  composed  of  John  2Ummer- 
mann  and  L.  Deffner,  but  that  there  was  no 
other  butcher  'n  that  neighborhood  by  the  name 
of  Zimmermann,  and  no  other  slaughterhouse 
belonging  to  or  used  by  the  firm  of  Zimmer- 
mann &  Deffner,  within  seven  miles  of  St. 
Helena.  Held,  that  the  variance  was  immate- 
rial. 

Department  1.  Appeal  from  sopoior  coart. 
Napa  county;  B.  D.  Ham,  Judge. 

One  Main  was  convicted  of  burglary,  and  ap- 
peals from  the  Judgment  of  conviction  and  the 
order  denying  him  a  new  trial    Reversed, 

Geo.  E.  Col  well,  for  appellant.  Atty.  tieo. 
Fitzgerald,  for  the  People. 

HARRISON,  J.  The  defendant  was  con- 
victed of  burglaiy  in  the  first  degree,  in  ent«'- 
ing  a  slaughterhouse  and  stealing  therefrom  a 
sheep  and  a  hog  that  had  been  killed,  for 
which  he  was  sentenced  to  ImpristHunent  for 
seven  years  in  the  state  prison. 

The  only  evidence  before  the  Jury  connect- 
ing the  defendant  with  the  overt  act  was  that 
of  one  Hanson,  against  whom  an  information 
had  been  filed  charging  him  with  burglary 
committed  at  the  same  time  and  place.  After 
he  had  been  called  as  a  witness  he  refused  to 
testify  upon  the  ground  that  his  testimony 
would  tend  to  convict  him  of  a  felony,  and 
thereupon  the  district  attorney  dismissed  the 
Information  against  him.  He  then  testified 
that  on  the  7th  of  April,  1896,  he  and  certain 
other  persons  were  living  at  Mrs.  Moore's, 
near  St.  Helena,  and  that  he  and  one  of  tliose 
persons,  together  with  the  defendant,  drove 
along  the  county  road  in  a  cart  to  the  slaught- 
erhouse in  question,  and  that  the  defendant  re- 
mained in  tlie  cart  while  he  and  the  other  per- 
son entered  the  slaughterhouse,  and  took  there- 
from a  sheep  and  a  bog,  which  they  then  carried 
back  to  Mrs.  Moore's.  There  was  no  other  evi- 
dence which  tended  b)  connect  the  defendant 
with  the  commission  of  the  offense,  or  to  corrob- 
orate the  testimony  of  this  accomplice.  Mrs. 
Moore  testified  that,  after  she  w^ent  to  bed, 
she  heard  some  of  the  boys  go  out,  but  did 
not  know  who  went  out;  nor  was  there  any 
testimony,  other  than  that  of  Hanson,  tend- 
ing to  show  .that  the  defendant  even  knew 
that  the  hog  and  sheep  had  been  taken  from 
the  slaughterhouse  until  after  they  had  been 
brought  to'Mrs,  Moore's  house,  when,  wakened 
by  the  noise,  he  came  out  of  his  room,  and 
saw  them  lying  on  the  table.  Several  ot  the 
witnesses  testified,  and  there  was  no  evidence 
to  the  contrary,  that  he  went  to  bed  early  in 
the  evening,  andremained  there  until  wakened, 
as  aljove  stated.  The  testimony  was  Instiffi- 
dent  to  Justify  the  Jury  in  convicting  the  de- 
fendant. Pea  Code,  $  1111;  People  v.  Thomp- 
son, 50  Cal.  480;  People  v.  Ko<«lng,  99  Cal. 
574,  34  Pac,  238;  People  v.  Smith,  98  CaL  218, 
33  Pac.  58.  Aside  from  the  testimony  of  the 
accomplice,  there  was  alisolutely  no  evidence 
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on  which  to  found  even  a  sosplclon  of  bis 
guUt. 

The  variance  between  the  ownership  of  the 
slaugbterhouae,  as  charged  hi  the  information 
and  as  shown  at  the  trial,  was  immaterial. 
The  information  stated  that  it  was  "the 
slaughterhouse  of  A.  Zlmmermfinn  and  L. 
Deffuer,  co-partners,  situated  about  two  miles 
east  of  the  town  of  St.  Helena,  in  the  coimty 
and  state  aforesaid."  At  the  trial  It  was 
shown  to  be  the  slaughterhouse  of  John  Zlm- 
mermann  and  L.  Deftner;  but  it  was  also 
shown  that  there  was  no  other  butcher  in  that 
neighborhood  by  the  name  of  Zlmmermann 
and  no  other  slaughterhouse  belonging  to  or 
usL>d  by  a  firm  of  Zlmmermann  &  Deffner, 
within  a  radius  of  seven  miles  of  St.  Helena. 
The  discrepancy  in  this  averment  of  owner- 
ship conld  not  mislead  the  defendant,  or  prej- 
udice him  in  his  defense.  Peoole  v.  Ed- 
wards, 59  Cal  359. 

The  judgment  and  order  denying  a  new  trial 
are  reversed,  and  a  new  trial  granted. 


We  concur: 
TE,  J, 


VAN  FLEET,  J.;    GAROUT- 


(U4  CU.  <28} 

PBX)PLB  ▼.  LAURINTZ.     (Or.  188.) 
(Supreme  Court  of  Callfomia.     Oct  29,  1886.) 
Rapb  —  Assault  with  Iktent  —  Cossent — Oibi, 

UNDIR  Aes  OF  COHSKNT. 

A  defendant  zaay  be  convicted  of  an  assault 
with  intent  to  commit  a  rape  on  the  person  of  a 
girl  under  the  nge  of  consent,  thongh  slie  in  fact 
consented  to  the  assault,  her  incapacity  under  the 
statute  extending  to  the  act  and  all  its  inddents. 

Department  1.  Appeal  from  superior  court, 
city  and  coimty  of  San  Francisco;  William  T. 
Wallace,  Judge. 

One  Latutotz  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

E.  S.  Salomon,  L.  C.  Pistolesi,  and  J.  A. 
Stephens,  for  appellant.  Atty.  Gen.  Fitzgerald, 
for  the  People. 

VAN  FLEET,  J.  The  sole  question  in  this 
case  is.  whether  a  defendant  can  be  legally  con- 
victed of  an  assault  with  intent  to  comihit  rape 
upon  the  person  of  a  female  under  the  age  of 
consent,  where  the  latter  In  fact  consents  to 
the  defendant's  act.  This  same  question  was 
before  the  court  in  the  recent  case  of  People 
V.  Verdegreen,  106  Cal.  211,  39  Pac.  607,  where 
the  reasoning  and  doctrine  of  the  cases  now  re- 
lied upon  by  defendant  was  considered  and  re- 
jected, and  where  it  was  held  (following  Peo- 
ple V.  Gordon,  70  Cal.  4G7,  11  Pac.  762)  that, 
under  our  statute,  which  makes  a  female  under 
a  certain  age  Incapable  of  consenting  to  an  act 
of  sexual  Intercourse,  and  making  such  act 
rape  regardless  of  such  consent,  a  girl  under 
that  age  is  equally  incapable  in  law  of  con- 
senting to  an  assault  committed  with  the  hitent 
to  have  such  intercourse;  that  whether  the  girl 
in  fact  consents  to  or  nisists  such  an  assault  is 
ioimatealal.    In  either  event  the  defendant  Is 


guilty.  It  Is  there  said:  "It  is  the  declared 
policy  of  our  law,  as  expressed  In  the  statute, 
.that  any  female  tmder  the  age  there  fixed  shall 
be  hicapable  of  consenting  to  the  act  of  sexual 
intercourse,  and  that  one  committing  the  act 
with  a  girl  within  that  age  stiall  be  guilty  of 
rape,  notwithstanding  he  obtain  her  actual  con- 
sent. .  The  obvious  purpose  of  this  is  the  pro- 
tection of  society  by  protecting  from  violation 
the  virtue  of  young  and  unsophisticated  girls. 
To  hold  that  one  of  this  class,  although  inca- 
pable of  consenting  to  sexual  commerce,  could 
nevertheless  give  her  assent  to  an  assault  up- 
on her  person  made  for  the  express  purpose  of 
accomplishing  the  sexual  act,  would  be  to  large- 
ly emasculate  the  statute,  and  defeat  in  great 
part  Its  beneficent  object.  It  is  the  insidious 
approach  and  vile  tampering  with  their  persons) 
that  primarily  undermines  the  virtue  of  yoimij 
girls,  and  eventually  destroys  it;  and  the  pr^ 
vention  of  this,  as  much  as  the  principal  act, 
must  undoubtedly  have  been  the  Intent  of  the 
legislature.  The  Incapacity  extends  to  the  act 
and  all  its  incidents."  The  evidence  hi  this  rec- 
ord clearly  makes  a  case  against  the  defend- 
ant within  the  prhiclples  there  announced,  and 
the  Instructions  of  the  court  are  in.  exact  ac- 
cord therewith.  As  we  are  not  disposed  to 
depart  from  the  construction  there  given  our 
statute,  we  must  hold  that  the  court  below 
did  not  err  in  Its  rulings.  Judgment  and  or- 
der afflrmed. 

We  concur:    GAROUTTE,  J.;  HARRISON, 


(U4  Cal.  6») 
BPPINGER  et  al.  v.  KENDRICK.  (Sac  46.) 
(Supreme  Court  of  California.  Oct  28,  1896.) 
BiLus  AKD  Notes— Plkadino—Spboiai,  Dbpbnsrs 

— SUFFICIENCT    OF    ALLBOATIOVS — InCONSISTBWT 

Defenses— ScFPioiENCT  of  Evidence- Pkinoi- 
PAL  AND  SuHETr— Liability  of  Surbtt— Re- 
LBASE— Evidence. 

1.  In  an  action  on  a  note  signed  by  defendant 
and  one  F.  the  defendant  pleaded  the  ^neral  de- 
nial, and,  as  a  special  defense,  that  he  had  sign- 
ed the  note  for  the  accommodation  of  plaintiffs 
only,  and  not  as  surety  for  P.;  and,  if  found  to 
be  a  surety,  that  F.  had  directed  certain  payments 
made  by  him  to  be  applied  on  the  note,  which 
had  not  been  done.     Held,  that  a  motion  for  judg- 

.ment  on  the  pleadings  was  properly  refused. 

2.  An  objection  to  evidence  under  such  plea  on 
the  ground  that  it  does  not  state  facts  constituting 
a  defense  was  properly  overruled. 

3.  An  allegation  in  the  answer  that  the  note 
was  executed  at  the  request  of  one  S.,  who  was 
the  manager  and  agent  for  plaintiffs,  was  suffi- 
cient as  to  the  fact  of  agency  under  an  objection 
to  evidence. 

4.  Where  two  separate  defenses,  one  of  which 
is  inconsistent,  arc  pleaded  together,  such  incon- 
sistent defense  cannot  be  construed  as  an  admis- 
sion to  destroy  the  other. 

5.  In  an  action  on  a  note  signed  by  defendant 
and  one  F.,  which  the  defendant  claimed  was  ex- 
ecuted for  the  accommodation  of  the  plaintiff, 
and  not  as  surety  for  P.,  the  defendant  testified 
that  plaintiffs'  agent  had  r^reseuted  that  they 
needed  money;  that  F.  was  owing  them,  and 
that  he  wished  defendant  to  go  on  F.'s  note,  so 
that  they  conld  use  it  as  collateral;  that  F.  did 
not  make  such  request,  and  that  defendant  finally 
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consented  as  an  accommodation  to  plaintiffs. 
Plaintiffs  testified  tliat  their  agent  had  reanested 
F.  to  secure  defendant  as  a  surety;  that  F.  had 
recently  consummated  a  transaction  with  defend- 
ant in  regard  to  e  patent  on  which  F.  was  to  have 
a  royalty,  and  liiat  plaintiffs  had  suggested  that 
F.  turn  over  the  royalty  to  defendant  in  order  to 
secure  him  for  becoming  his  surety,  and  that  an 
agreement  was  in  fact  entered  into  under  which 
defendant  was  to  retain  the  royalty  to  the  amount 
of  the  note,  and  pay  the  same  to  plaintiffs. 
Plaintiffs  did  not  deny  that  they,  and  not  F.,  had 
requested  defendant  to  go  on  the  note,  nor  did 
they  deny  that  the^  represented  to  defendant 
that  they  wished  his  signature  as  collateral  to 
enable  them  to  raise  money.  Beld,  that  the  jury 
was  justified  in  finding  that  defendant  was  an 
•ccommodation  maker  for  the  benefit  of  plaintiffs. 

6.  It  appeared  that  the  note  had  been  renewed 
at  different  times,  but  there  was  nothing  to  show 
tiiat  any  new  consideration  had  passed  between 
the  parties.  It  also  appeared  that  defendant  had 
made  payments  or  the  note,  which,  however,  he 
testified  were  made  with  money  derived  from  the 
■lie  of  grain  belonging  to  F.  It  further  ajj^ar- 
cd  that  in  a  letter  agreeing  to  ship  to  plamtiffs 
a  quantity  of  grain  to  be  applied  on  the  note  de- 
fendant had  asked  that  a  new  note  be  made,  pay- 
able one  year  from  date;  that  such  request  for 
extension  was  made  in  view  of  the  stringency  of 
the  money  market,  and  the  fear  that  plaintiffs 
might  fail,  and  the  note  paas  into  the  hands  of 
third  parties,  ar^inst  whom  he  would  have  no  de- 
fense. Held,  that  the  transactions  in  connection 
with  the  renewal  of  the  note  and  the  payments 
made  by  defendant  were  not  suffitient  to  render 
him  liable  as  a  surety. 

7.  In  an  action  on  a  note  signed  by  defendant 
and  one  F.,  which  the  defendant  claimed  was  as 
to  him  an  accommodation  note,  and  that,  moreover, 
if  he  was  liable  at  surety,  F.  had  deposited  with 
plaintiffs  grain,  with  directions  that  the  proceeds 
should  be  applied  to  the  note,  which  had  not  been 
done,  it  was  not  error  to  instruct  the  jury  that, 
if  defendant  was  in  fact  a  surety  upon  the  orig- 
inal note;  that  before  the  renewal  of  the  note  F. 
had  placed  in  plaintiffs'  hands  grain  sufficient  to 
pay  the  original  note,  and  requested  plaintiffs  to 
•ell  the  same,  and  apply  it  on  said  note,  bnt  that 
tbc7  failed  to  do  so,  and  without  defendant's  con- 
sent applied  the  proceeds  to  other  nae*,— they 
must  find  for  the  defendant. 

8.  A  creditor  obtained  from  his  debtor  a  note 
representing  part  of  an  open  account  due,  which 
note  was  signed  by  a  thirvl  person  as  surety.  "The 
debtor  deposited  with  the  creditor  a  quantity  of 
grain,  directing  that  it  be  sold,  and  the  proceeds 
applied  on  a  note.  The  creditor,  however,  ap- 
plied the  proceeds  to  the  open  account.  Held, 
that  this  was,  in  effect,  a  repayment  to  the  prin- 
cipal, releasing  the  surety  from  liability  to  that 
extent. 

9.  In  an  action  upon  a  note,  where  the  defend- 
ant pleaded  that  he  bad  signed  the  note  for  the 
accommodation  of  the  plaintiffs,  and  not  as  sure- 
ty for  the  real  debtor,  and  testified  to  all  the  cir- 
cumstances surrounding  the  transaction,  he  was 
then  asked,  "At  the  time  of  signing  these  renewal 
notes,  what  wa?  your  understanding  as  to  the 
purpose  of  your  signature  thereto?"  and  was  per- 
mitted to  answti  that,  "It  was  to  be  used  in 
place  of  the  original  note."  Hdd,  that  the  ad- 
mission of  the  testimony  waa  error  without  prej- 
udice. 

10.  It  was  not  reversible  error  to  allow  the  de- 
fendant to  testify  as  to  whether  there  was  any 
other  or  further  consideration  for  the  signing  of 
the  new  notes  than  the  original  note  previously 
given. 

Commissioners'  decision.  In  banlL  Appeal 
from  superior  court,  Glenn  oonnty;  Frank 
Sloody,  Judge. 

Action  upon  a  promissory  note,  bronglit  by 
Kpplnj^r  &  Co.  against  J.  K.  Kendrlck  and  M. 
P.   Famham.     Famham  having  failed  to  an- 


swer, the  action  proceeded  against  Kendrlck 
alone,  and  upon  a  judgment  for  the  defendant 
plaintifb  appeal.     Affirmed. 

Benjamin  F.  Gels,  K.  £3.  KeUey,  and  Piatt  St, 
Bayne,  for  appellants.  Hurst  &  Hurst  and  O. 
Lb  Donohoe,  for  respondent. 

HAYMES,  G.  Thl8  action  vnu  bron^t 
against  M.  P.  Famham  and  J.  K.  Kendrlck  tip- 
on  two  promtssoiy  notes,  each  dated  August  19, 
1891,  payable  one  day  after  date,  one  for 
$2,000,  and  the  other  for  $800,  to  the  order  ct 
Kpplnger  &  Co.,  upon  which  there  was  claimed 
to  remain  unpaid  $1,119.04  and  interest.  Fam- 
ham, having  been  adjudged  an  insolvent  debtor, 
did  not  answer,  and  the  action  proceeded 
against  Kendrlck  alone,  whose  answer  coifidst- 
ed  of  a  general  denial,  and  a  special  defense,  tai 
which  It  was  alleged  that  on  September  12, 
1887,  Famham  was  indebted  to  the  plalntltb 
In  the  sum  of  about  $6,000,  and,  at  the  request 
of  Oscar  C.  Schultz,  manager  and  agent  for 
said  plaintiffs  in  their  mercantile  business  at 
Uermantown,  he  (Kendrlck)  executed  with 
Famham  a  promissory  note  for  $2,000,  poyahle 
to  the  order  of  the  plaintiffs  one  day  after  date. 
with  interest  at  the  rate  of  1  per  cent,  per 
month;  that  he  executed  the  same  upon  Q» 
representation  of  said  Schults  that  plaintiffs 
needed  money;  that  Famham's  note  was  not 
good  as  collateral  security,  and  that  his  (Ken- 
drlck's)  name  would  be  used  tat  no  other  pur- 
pose than  to  make  the  note  good  as  collateial 
security  at  the  bonk,  and  that  the  notes  In  snit 
were  given  in  renewal  thereof;  that  be  did  not 
execute  any  of  the  notes  at  the  request  of  Fam- 
ham, and  that,  as  to  him,  they  were  without 
consideration.  It  was  also  alleged  that  in  1880 
Famham  delivered  to  plaintiSs  a  quantltj  of 
wheat  sufficient  to  have  paid  said  note,  wltb  the 
request  that  it  should  be  applied  thereon,  but  that 
Schultz  said  that  be  wanted  to  nse  tiie  note 
longer,  and  he  would  see  Kendrlck,  and  obtain 
his  consent,  but  did  not  do  bo;  that  he  received 
no  consideration  for  the  execution  of  any  of  the 
notes,  and  that  Famham  did  not  request  hhn 
to  execute  them.  The  juiy  returned  a  verdict 
for  the  defendant,  and  this  appeal  Is  from  the 
judgment  entered  thereon,  and  from  an  order 
denying  a  new  trial 

Plaintiffs'  motion  for  judgment  on  the  plead- 
ings was  properly  denied.  Whether  the  gen- 
eral denial  was  sufficient  to  prevent  judgment 
In  the  absence  of  proof  need  not  be  considered. 

Plaintiffs  also  objected  to  evidence  under  the 
special  defense  upon  the  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  defense. 
The  "special  defense,"  so  called,  really  contains 
two  special  defenses:  (1)  That  defendant  was 
not  Famham's  surety,  but  joined  in  the  execu- 
tion of  the  notes  for  the  accommodation  of  the 
plalntiCTs,  to  enable  them  to  raise  money  upon 
them  as  collateral;  and  (2)  that.  If  he  were  lia- 
ble as  surety,  the  iirlnclpal  maker  had  pot  In 
plaintiffs'  hands  sufficient  wheat  to  pay  them, 
and  directed  that  the  proceeds  be  applied  upon 
the  original  note,  and  that  th«gr  did  not  ao  tpgij 
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it  These  defenses  should  have  been  separately 
pleaded,  but  no  objection  was  taken  by  motion 
to  require  tbeni  to  be  separately  stated,  nor  by 
special  demurrer  for  ambiguity  or  uncertainty. 
Tliough  defectively  pleaded,  the  answer  stated 
a  defense,  and  the  objection  to  eridence  upon 
that  ground  was  properly  overruled.  So,  too, 
the  objection  that  the  agency  of  Schultz  for  the 
plaintiffs  Is  not  sufficiently  alleged  cannot  be 
sustained.  The  answer  in  that  regard  is  suffi- 
cient as  against  an  objection  to  evidence,  though 
defectively  pleaded,  whatever  might  have  been 
held  if  It  had  been  specially  demurred  to. 

The  question  principally  discussed  by  coun- 
sel goes  to  the  sufficiency  of  the  evidence  to 
Justify  the  verdict  The  defendant  testified 
that  at  the  time  the  original  note  was  exe- 
cuted (September  12,  1887)  Mr.  Schultz  came 
to  him,  and  said  the  plaintiffs  needed  money; 
that  Famham  was  owing  them,  and  that  he 
wanted  him  to  go  on  Farnham's  note  so  that 
they  could  use  it  as  collateral;  that  Famham 
did  not  request  It;  that  defendant  declined  to 
execute  U,  but  Schultz  appealed  to  him,  re- 
minding him  that  he  had  accommodated  him 
in  many  ways,  that  as  a  friend  he  wanted  him 
to  sign  it  80  he  could  use  it  as  collateral,  and 
he  then  agreed  to  do  so,  and  that  the  notes  in 
suit  were  renewals  without  any  new  agree- 
ment or  consideration.  Mr.  Schultz  testitled, 
in  relation  to  the  malting  of  the  original  note, 
as  follows:  "Mr.  Epplnger  had  been  up  and 
saw  that  the  account  was  veiy  large,  and  said 
the  account  bad  to  be  reduced;  told  me  to  go 
out  and  see  E'amham,  which  I  did  and  told 
him  what  Mr.  Eppinger  said.  Mr.  Farnham 
said  he  could  not  pay  at  present,  and  stated 
be  had  consummated  a  transaction  with  Mr. 
Kendrick  on  a  patent  plow,  and  was  willing 
that  I  have  the  royalty.  I  told  him  that 
wasn't  satisfactory  to  my  people  at  aH.  I 
then  says,  'If  Mr.  Kendrick  will  sign  your 
note  with  you  for  $2,000,  you  can  secure  Ken- 
dridc  by  allowing  him  to  retain  the  royalty 
on  the  plows  he  is  to  manufacture  as  seciu'ity 
for  the  money.' "  These  statements  of  de- 
fendant and  Schultz  are  materially  conflicting; 
but  appellants  contend  that  the  other  evidence 
given  by  and  on  behalf  of  defendant  renders 
defendant's  statement  as  to  the  transaction  so 
Improbable  that  the  court  cannot  consider  \t, 
and  that,  therefore,  there  is  no  material  con- 
flict. One  of  these  items  of  evidence  relates 
to  the  plow  contract.  Some  time  prior  to  the 
making  of  said  note,  a  contract  was  made  b^ 
tween  Famham  and  Kendrick,  by  which  Ken- 
drick was  to  manufacture  a  patented  plow  for 
Famham,  txn&et  which  Famham  was  to  re- 
ceive a  royalty  of  $10  for  each  plow  sold;  and, 
at  the  suggestion  of  Schultz,  at  the  time  the 
original  note  was  made,  an  additional  agree- 
ment was  made,  by  which  Kendrick  was  to  re- 
tain the  royalty  Jo  the  extent  of  |2,000,  ind 
pay  the  same  to  plaintiffs;  and,  if  Famham 
Hhould  otherwise  pay  the  note,  this  latter 
agreement  should  be  canceled.  Schultz  learned 
of  the  plow  contract  when  h^  went  to  see 
Farnham,  and  that  we  may  reasonably  sup- 


pose, led  Schultz  to  make  the  effort  to  have 
Kendrick  go  upon  Famham's  note.  It  should 
not  be  overlooked  that  Schultz  nowhere  denies 
that  be,  and  not  Famham,  requested  Ken- 
drick to  go  on  the  note;  nor  did  he  deny  that 
he  represented  to  Kendrick  that  be  wanted  his 
signature  to  enable  him  to  use  it  as  collateral 
with  which  to  raise  money;  nor  was  Scbultz's 
suggestion  that  Farnham  should  secure  de- 
fendant by  allowing  him  to  retain  and  apply 
the  royalty  upon  the  note  Inconsistent  with 
that  purpose.  Kendrick  did  not  solicit  secu- 
rity from  Famham,  but  this  contract  was 
made  at  Scbultz's  suggestion,  and  was  writ- 
ten and  retained  by  him,  and  the  plaintiffs 
thereby  obtained  from  Famham  whatever  se- 
curity the  royalty  afforded.  Appellants  con- 
tend, however,  that  it  is  not  reasonable  that 
plaintiffs,  if  they  desired  to  use  the  note  as 
collateral,  would  have  made  it  payable  one 
day  after  date.  But,  on  the  other  hand,  it 
may  be  said  that  if  Kendrick's  purpose  was 
to  secure  the  plaintiffs'  claim  against  Fam- 
ham, it  is  equally  Improbable  that  he  would 
have  placed  himself  in  a  situation  in  which  be 
was  liable  to  be  sued  the  second  day  thereafter, 
instead  of  stipulating  for  time  to  enable  Farn- 
ham to  pay.  So  far,  therefore,  as  the  evi- 
dence relates  to  the  making  of  the  original 
note,  the  evidence  Is  sufficient  to  Justify  the 
Jury  in  finding  that  defendant  was  an  accom- 
modation maker  for  the  benefit  of  plaintiffs. 
The  notes  here  in  suit  were  given  in  renewal 
of  the  former  note;  the  one  for  $2,000  repre- 
senting the  principal,  and  the  one  for  $800 
representing  the  interest  There  does  not  ap- 
pear to  have  been  any  new  consideration,  or 
any  new  agreement  or  understanding,  at  the 
time  they  were  executed;  and  defendant  testi- 
fied that  they  were  to  be  used  in  place  of  the 
other  note.  The  circumstances  relied  upon  by 
plaintiffs  to  show  that  the  notes  were  not  ex- 
ecuted by  Kendrick  otherwise  than  as  security 
for  Famham  occurred  aftowards.  There  Is 
credited  on  one  of  these  notes,  September  7, 
1892,  $714.32,  and  on  the  other,  at  the  same 
date,  $285.08,  making  together  $1,000,  and 
that  payment  was  made  by  a  check  drawn  ny 
tbe  Bank  of  Willows  on  the  Bank  of  California 
to  the  order  of  Mr.  Kendrick,  and,  therefore, 
appeared  to  have  been  made  by  him;  but  he 
testified  that  it  was  Famham's  money,  and 
came  from  his  wheat  and  was  represented  by 
another  check,  which  be  took  to  the  bank  at 
Willows,  and  got  its  check  on  the  Bank  of 
California  for  it  According  to  tbe  testimony 
of  Mr.  Kendrick,  Schultz  never  demanded 
any  payment  from  him  until  In  July,  1892, 
and  that  was  the  first  time  Schultz  said  or 
did  anything  showing  that  he  held  him  per- 
sonally liable,  and  defendant  then  denied 
his  liability.  Schultz  then  said:  "You  live 
right  here  by  Mr.  Famham,  and  you  can 
take  a  crop  mortgage  on  his  crop,  and  get 
your  money  from  Famham.  We  live  down 
at  Dixon,  and  we  do  not  have  the  opportunity. 
Hochheimer  &  Co.  will  take  what  he  has,  and 
we  cannot  get   it"    Kendrick   took   a   crop 
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mortgage  from  Famliam,  but  the  date  of  the 
mortgage  I  do  not  find.  On  June  6,  1S93, 
Keudrick  sold  to  plaintiffs  50  tons  of  wheat  at 
$1.15  p&e  100,  to  be  deliyered  in  July,  tlte 
proceeda  to  apply  on  these  notes;    and  this 

-  makes  the  amount  of  the  only  other  credit 
upou  the  notes,  amounting  together  to  $1,156.- 
73,  credited  on  July  13,  18»3.  On  July  4th, 
prior  to  this  delivery,  Kendridi  wrote  Schultz, 
in  reply  to  some  communication  from  him,  as 
follows:  "Dear  Sh::  I  have  just  telegraphed 
you:  'I  would  with  one  proposition.  See  let- 
ter.' You  said,  when  here,  I  coiild  have  all 
month.  I  mean  I  will  ship  immediately  with 
this  proposition.  Those  notes  are  to  be  talien 
up  when  I  pay  the  $1,000  this  moqtb,  and  a 
new  one  made  payable  first  of  August,  18!>1. 
The  note  will  be  just  as  good,  and  if  there  is 

•  any  crisis  -I  will  not  be  compelled  to  pay  it 
until  the  time  we  agreed  I  could  have  when 
you  were  here."  Mr.  Kendrick  wrote  an- 
other letter,  two  days  later,  of  simUar  Import. 
The  first  of  these  letters  was  evidently  written 
in  reply  to  some  communication  from  Schultz 
urging  an  immediate  shipment  of  the  wheat, 
which,  under  the  contract,  was  to  tie  shlpi)ed 
in  "July."  Mr.  Kendrick  explains  what  he 
did  by  saying  he  was  Informed  by  Schultz  that 
Us  company  was  in  a  bad  fix,  and  he  inferred 
"were  liable  to  go  under";  that  he  did  not 
want  these  notes  outstanding;  that  he  "want- 
ed a  note  that  could  not  touch  them  for  a 
year,"  so  he  could  get  the  wheat  out  of  Fam- 
ham's  crop,  and  that  was  why  the  letters  were 
written;  that  he  was  afraid  the  company 
might  break  up,  leaving  the  notes  in  the  bands 
of  others.  That  there  were  grounds  for  this 
fear  appears  from  Schultz's  letter  to  him  of 
July  IS,  18d3,  in  which  be  said:  "During  this 
awful  stringency  of  money  every  available 
thing  was  sent  to  the  city,  so  that  it  may  be 
some  few  days  before  I  can  get  yoxir  old  note." 
I  fail  to  find  in  any  of  the  transactions  subse- 
quent' to  the  malung  of  these  renewals  any  con- 
clusive evidence  affecting  the  uncontradicted 
testimony  of  the  defendant  as  to  the  drcum- 
Btances  and  representations  attending  the  orig- 
inal transaction.  Upon  the  face  of  some  of 
these  subsequent  transactions  they  would  ap- 
pear to  be  inconsistent  with  defendant's  claim; 
but,  as  explained  by  him,  they  do  not  so  af- 
fect his  testimony  as  to  remove  the  conflict 
conceded  to  exist  between  the  testimony  of 
Schultz  and  Kendrick  as  to  the  original  trans- 
action. Besides,  defendant  was  corroborated 
to  a  greater  or  less  extent  by  Famham  and 
some  other  witnesses.  Upon  this  branch  of 
the  case  we  cannot  say  that  the  juiy  were  not 
justified  in  finding  for  defendant.  This  con- 
clusion makes  it  unnecessary  to  consider  wheth- 
er the  plaintiffs  were  bound  to  apply  the  pro- 
ceeds of  the  wheat  delivered  to  them  by  Fam- 
liam in  1889  upon  the  old  note,  nor  whether 
the  answer  of  defendant  was  such  as  to  make 
that  claim  available  as  a  defense.  It  Is  well 
settled  that  a  defendant  may  plead  as  many 
defenses  as  he  may  have,  though  they  are  in- 
'Wnsistent,  and  neither  of  two  inconsistent  de- 


fenses can  be  used  as  an  admission  to  destroy 
the  other. 

Appellants  also  contend  that  the  verdict  ia 
against  law,  because  it  is  in  disregard  of  10 
different  instructions  given  them  by  tbe  court. 
These  instructions  cannot  be  repeated  here. 
We  have  examined  each  one,  and  each  In- 
structs the  jury  that  if  they  find  from  the  evi- 
dence that  certain  facts  exist,  their  verdict 
must  be  for  the  plaintiffs.  But  whether  those 
facts  exist  was  a  question  for  tlie  Jury;  so 
that  tlie  question  is  not  whether  there  was  a 
palpable  violation  of  the  lustructlon-s,  but 
whether  the  evidence  justified  them  in  finding 
upon  these  facts  as  the  verdict  shows  they 
must  have  done  hi  order  to  find  for  the  defoid- 
ant. 

Appellants  specify  the  fourth  instruction 
given  at  defendant's  leqnest  as  erroneous. 
This  instruction  is  to  the  effect  that,  If  the 
jury  believe  from  the  evidence  that  Kendrick 
was  in  fact  a  surety  for  Famham  upon  the 
original  note,  yet.  It  they  funuer  lielieve  that 
before  the  renewal  ot  the  original  note,  Fam- 
ham placed  in  plaintiffs'  hands  a  quantity  of 
wheat  sufilclent  to  pay  said  original  note,  and 
requested  plaintiff  to  sell  the  same  for  that 
purpose,  and  apply  it  on  ^aid  note,  but  that 
they  failed  to  do  so,  and  without  Kendrick's 
consent  applied  the  proceeds  to  other  uses, 
and  tiiat  Kendrick  did  not  consent  to  socb 
application  to  other  uses,  and  did  not  know 
of  Fambam's  said  request  at  the  time  he 
signed  the  renewal  notes,  they  must  find  for 
the  defendant.  We  see  no  error  In  this  in- 
struction. Appellants'  contention  that  the  de- 
fendant cannot  avail  himself  of  the  rights  of 
a  surety  because  he  averred  tn  his  special  de- 
fense that  he  was  not  s.  surety,  has  already 
been  noticed.  Two  special  defenses  were  plead- 
ed, in  one  of  wliich  he  denied  that  he  was  a 
surety,  and  the  other  alleged  the  delivery  of 
the  wheat  by  Famham,  with  direction  to  ap- 
ply the  proceeds  to  the  payment  of  the  $2,000 
note.  In  the  second  special  defense  there  is 
an  implied  admission  that  he  executed  xao 
note  as  surety.  That  inconsistent  defenses 
and  hypothetical  pleadings  are  permitted,  see 
Bell  v.  Brown,  22  Cal.  670  et  seq.  Upon  the 
face  of  each  of  the  notes  Kendrick,  it  is  troc. 
appeared  to  lie  a  joint  maker,  and  therefore  a 
principal.  "One  who  appears  to  be  a  princi- 
pal, whether  oy  the  terms  of  a  written  inslni- 
nient  or  otherwl.%,  may  show  that  he  is  in 
f&ct  a  surety,  except  as  agaicst  persons  who 
have  acted  on  the  faith  of  his  apparent  char- 
acter of  principal."  Civ.  Code,  g  2832.  It  Is 
not  pretended  that  plaintiffs  acted  upon  the 
faith  of  Kendrick  lielng  a  principal.  The  tes- 
timony of  Mr.  Schultz  shows  the  contrary.  "If 
they  had  agreed  to  take  him  as  surety,  they 
could  only  have  held  him  as  such,  although  he 
appeared  as  prindpti  upon  the  written  instru- 
ment." Harlan  v.  Ely,  55  Cal.  340.  There 
was  evidence  tending  to  prove  that  when 
Famham  deposited  the  wh.<at  with  plaintiffs 
he  directed  that  they  should  sell  it,  and  apply 
the  proceeds  to  the  payment  of  the  $^000 
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uote,  and  that  Schultz  replied,  In  substance, 
that  tbey  would  like  to  Use  the  note  longer, 
and  he  would  see  Kendrlck,  and  get  his  con- 
sent. This  he  failed  to  do.  The  question  Is, 
therefore,  whether,  as  against  Ivondiick,  as- 
suming that  he  was  oouna  to  plaiittiffs  as 
surety,  they  could  apply  the  wheat  or  its  pro- 
ceeds to  Famham's  open  account,  and  bold 
Kendrlck  for  the  payment  of  the  note.  As  be- 
tween the  plaintiffs  and  Famham  there  is, no 
question  that  it  must  be  applied  as  directed 
by  the  debtor  (Civ.  Code,  I  1-179,  subd.  1),  and 
"a  surety  Is  entitled  to  the  benefit  of  every  se- 
curity for  the  performance  of  the  principal 
obligation  held  by  the  creditor,  or  by  a  co- 
surety, at  the  time  of  entering  Into  the  con- 
tract of  suretyship,  or  acquired  by  him  after- 
wards, whether  the  surety  was  aware  of  the 
security  or  not."  Civ.  Code,  S  2849.  In  Law 
V.  East  India  Co.,  4  Ves.  829,  It  was  said:  "It 
cannot  be  contended,  upon  any  principle  that 
provails  with  regard  to  principal  and  surety, 
that  when  the  principal  has  left  a  sufficient 
fund  in  the  hands  of  the  obligee,  and  he  thinks 
fit,  instead  of  retaining  it  In  his  hands,  to  pay 
It  back  to  the  principal,  the  surety  can  be 
caKed  upon."  Here  the  effect  of  applying  the 
-wheat  or  its  proceeds  lo  the  payment  of  the 
open  account  Instead  of  the  note  was,  so  far  as 
Kendrlck  Is  concerned,  a  repayment  of  the 
fund  thus  provided  back  into  the  hands  of 
Farnham.  The  same  principle  is  applied  in 
lUagg  V.  Shaln,  49  CaL  131;  Kiessig  v.  Alls- 
paugli,  91  Cal.  231,  27  Pac.  655;  Montgomery 
V.  Sayre,  100  Cal.  182,  34  Pac.  646;  and  Clarke 
V.  Scott,  45  Cal.  86.  Appellants  cite  Shrlver 
V.  Lovejoy,  32  Cal.  575,  where  It  was.  held 
tliat:  "All  the  makers  of  a  joint  and  several 
promissory  note,  whatever  may  be  their  true 
rplations  between  themselves,  stand,  as  to  the 
payee,  as  principals.  *  *  •  As  he  [a  de- 
fendant who  was  in  fact  a  surety]  was  not 
entitled  to  show  that  he  was  not  a  principal, 
but  that,  as  between  himself  and  Lovejoy  & 
Co.,  he  was  merely  their  surety,  he  had  no  bet- 
ter right  than  Lovejoy  to  complain  of  the  re- 
lease of  the  attachment."  In  that  case  prop- 
erty of  Lovejoy,  who  was  claimed  to  be  the 
real  debtor,  was  released  by  the  plaintiff. 
Two  of  the  justices  (Shafter  and  Sawyer) 
concurred  in  the  judgment  on  the  ground  that 
tJio  court  below  found,  upon  sufficient  evi- 
dence, that  Grandvolnet  was  not  a  surety,  but 
a  principal  party  to  the  note.  But  whether 
the  opinion  of  the  majority  was  right  or  vn-ong 
is  immaterial  now.  That  case  was  decided 
before  the  Code,  and,  as  we  have  seen,  section 
2832,  Civ.  Code,  expressly  authorizes  one  who 
appears  on  the  face  of  tne  instmment  to  be 
a  principal  to  show  thit  he  is  In  fact  a  surety ; 
and,  besides,  a  distinction  may  well  be  taken 
between  the  release  of  property  seized  by  the 
creditor  in  an  adversary  proceeding,  and  prop- 
erty or  money  placed  In  the  hands  of  the  cred- 
itor by  the  debtor  for  the  protection  of  his 
surety,  inasmnch  as  the  creditor  has  no  right 
to  apply  It  to  any  other  purpose  than  that  to 
which   the  debtor  directs   where   such    direc- 


tion Is  given.  Damon  v.  Pardow,  34  Cal.  278, 
was  also  decided  before  the  Code,  and,  as  to 
the  inability  of  a  joini  maker  to  show  that 
he  was  in  fact  a  surety,  followed  Shrlver  v. 
Lovejoy,  supra;  and  it  was  further  held  that 
appellant  Waters,  who  claimed  to  be  a  sure- 
ty, could  not  show  that  Pardow  deposited  with 
the  payee  collaterals  to  secure  the  payment 
of  the  note,  which  he  did  not  sell,  and  apply 
In  satisfaction  of  the'  note,  but  still  held  the 
same,  and  that  it  became  of  little  value.  But 
sections  2840,  subd.  2,  and  2849,  of  the  Civil 
Code,  have  changed  the  rule  laid  down  In 
the  case  last  cited.  Whether,  under  these  sec- 
tions, a  release  by  the  creditor  of  attached 
property  belonging  to  the  principal  debtor 
would  operate  as  a  release  of  the  surety  pro 
tanto  need  not  be  decided.  There  Is  nothing 
Inconsistent  with  the  views  we  have  express- 
ed in  Harlan  v.  Ely,  55  Cal.  340,  or  In  Leeke 
V.  Hancock,  76  Cal-  127,  17  Pac.  93T.  In  the 
first  of  theso  cases  the  court  quoted  section 
2832,  Civ.  Code,  and  "aid:  "The  section  of 
the  Civil  Code  relates  to  a  class  of  cases  In 
which  the  apparent  differs  from  the  real  char- 
acter of  a  contracting  party.  But  one  may  be 
a  surety  merely,  as  between  himself  and  his 
co-promisor,  and  yet,  as  to  the  creditor,  both 
bis  apparent  and  actual  relation  be  that  of 
principal.  •  •  •  It  would  be  strange  If  one 
could  not  waive  his  right  to  be  treated  as 
surety,  and  agi-ee  that  he  should  be  bound  as 
upon  his  unconditional  promise."  Leeke  v. 
Hancock,  supra,  follows  and  cites  Harlan  y. 
Ely.  As  there  was  at  least  some  evidence  to 
wliich  the  Instruction  was  applicable,  the  In- 
struction Itself  being  right,  this  point  must 
be  ruled  against  appellants;  for,  it  It  be  con- 
ceded that  the  evidence  was  Insufficient  to 
sustain  this  defense,  the  evidence  under  the 
other  defense  being  sufficiept  to  sustain  the 
verdict,  the  judgment  cannot  be  reversed. 

The  defendant  was  asked  by  his  counsel 
the  following  question:  "At  the  time  of  the 
signing  of  these  renewal  notes,  what  was 
your  understanding  as  to  the  purpose  of  your 
signature  thereto?"  Plaintiffs  were  not  prej- 
udiced by  the  ruling  permitting  it  to  be  an- 
swered. The  witness  had  already  testified  to 
the  circumstances  surrounding  the  transac- 
tion; that  he  did  not  sign  them  for  Famham; 
that  he  was  not  asked  to  become  security  for 
Famham;  that  he  received  no  benefit,  or  any- 
thing of  value;  and  that  the  request  therefor 
came  from  the  plaintiffs.  The  answer  was 
that  "it  was  to  be  used  in  place  of  the  other 
note,"  and  there  was  no  evidence  to  the  con- 
trary. 

The  following  question  was  also  objected  to: 
"Was  there  any  other  or  further  consideration 
for  the  signing  of  the  new  notes  other  than  the 
52,000  note  that  had  been  previously  given?" 
This  question  also  followed  a  statement  which 
appeared  to  be  a  full  recital  of  all  the  clr- 
cum-stances  connected  with  the  transaction,  and 
was  doubtless  intended  to  cover  any  other  pos- 
sible consideration;  and,  in  the  connection  in 
which  It  was  put,  cannot  properly  be  consldg^ 
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a  conclusion  of  law.  But,  If  It  were  so,  as 
there  was  no  evidence  tending  to  show  any  con- 
sideration other  than  ttie  circumstances  al- 
ready disclosed,  we  cannot  see  that  plaintiffs 
were  prejudiced. 

We  are  also  referred,  by  folios,  to  numerous 
other  exceptio'is  taken  by  appellants,  and  which 
arp  not  argued,  nor  even  restated,  in  appellants' 
brief.  We  have,  however,  examined  each  of 
them,  and  find  no  error  justifying  a  reversal. 
We  advise  that  the  judgment  and  order  appeal- 
ed from  be  afBrmed. 

We  concur:    VAKOLIEF,  C;   BIIITT,  a 

PEE  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
-appealed  from  are  affirmed. 


<S  Oal.  Unraii.  G32) 

HART  et  al.  v.  KIMBBRLY  et  al.     (I*  A. 

.280.) 
(Supreme  Court  of  California.     Oct  29,  1896.) 
Appeal— Failcbb  to  File  Tbanscbipt— Inbzcus- 

ABLB    NBQLECT. 

SubseQuently  to  the  taking  of  the  appeal, 
one  of  the  appellants,  being  ill,  requested  lier  at- 
torney to  desist  from  further  proceedings,  init, 
after  receiving  notice  of  a  motion  to  dismiss  the 
appeal  for  failure  to  file  the  transcript  within  the 
required  time,  said  appellant  directed  the  attor- 
ney to  proceed  with  the  cause.  No  action  was 
taken  towards  the  preparation  of  a  transcript 
prior  to  appellant's  first  direction  to  her  attorney, 
nor  after  the  order  to  proceed  with  the  appeal. 
Beld,  that  the  appeal  would  be  dismissed. 

Department  1.  Appeal  from  superior  court, 
Santa  Barbara  county;   W.  B.  Cope,  Judge. 

Action  by  Hart  and  others  against  Kimberly 
and  others.  An  appeal  was  taken  from  the 
judgment,  and  appellees  moved  to  dismiss  the 
same  for  failure  to  file  the  transcript  Motion 
granted. 

B.  F.  Thomas,  for  appellants.  E.  B.  Hall 
and  Richards  &  Carrier,  for  respondents. 

PER  CURIAM.  The  appeal  herein  was  tak- 
en May  2)],  189G,  and,  no  transcript  on  appeal 
having  been  filed  In  this  court,  the  respondents, 
on  August  27th,  gave  notice  to  the  appellants  of 
a  motion  to  dismiss  the  appeal.  At  the  hear- 
ing of  the  motion  the  appellants  presented  affi- 
davits to  the  effect  that  one  of  the  appellants 
had  been  ill,  and  that,  white  in  this  condition, 
had,  on  June  15th,  Instructed  her  attorney  to 
desist  from  any  further  proceedings  In  the 
muse,  and  ttiat  thereupon  he  had  abandoned 
all  proceedings  for  filing  the  transcript;  that  in 
the  latter  part  of  August  the  appellant  request- 
ed her  attorney  to  proceed  with  said  appeal. 
Upon  these  statements  appellants  ask  to  be  re- 
lieved frooi  their  default,  and  that  they  be  al- 
lowed 20  days  w.thin  which  to  file  a  transcript 
on  appeal.  The  oiotloa  must  be  denied.  No 
action  towards  the  preparation  of  the  transcript 
appears  to  have  been  taken  prior  to  the  direc- 
tion to  the  attorney  no>t  to  proceed-with  the  ap- 
peal, or  since  the  subsequent  direction  to  pro- 
ceed therewith;  nor  Is  it  shown  that  this  latter 


direction  was  given  until  after  receiving  the  no- 
tice to  ^smiss  the  appeal.  While  the  Illness  of 
.the  appellant,  as  shown  by  the  affidavits,  mi^t 
have  been  urged  as  grotmd  for  an  order  extend- 
ing the  time  wlthhi  which  to  file  the  transcript 
if  such  extension  had  been  asked  within  the  40 
days,  it  is  not  a  sufficient  reason  for  relievliig 
her  from  default  when  the  application  therefor 
is  made  after  the  default  The  motion  to  dis- 
miss the  appeal  is  granted. 


a  Colo.  App.  771) 
BOARD  OF  COM'RS  OF  OTERO  COUNTX 

V.  FIRST  NAT.  BANK  OF  LA  JUNTA. 
(Court  of  Appeals  of  Colorado.  Oct  12,  1896.) 
Appbal  —  Bill  of  Exoeptionb  —  Sionbd  Oct  or 
Time— Pbbscmptios  as  to  Facts. 
Where  the  bill  of  exceptions  cannot  be  con- 
sidered as  fl  pan  of  the  record,  because  signed 
out  of  time  by  the  trial  court,  it  will  be  presnmed 
that  the  facts  warranted  the  judgment 

Error  to  district  court,  Otero  county. 

Action  between  the  board  of  county  commis- 
sioners of  Otero  county  and  the  First  National 
Bank  of  t&  Junta.  From  a  judgment  in  &vor 
of  the  bank,  the  commissioners  bring  error. 
Affirmed. 

Thomas  R.  HofCmIre,  for  plaintiff  in  error. 
Calvin  E.  Reed  and  Fred  A.  Sabin,  for  defend- 
ant in  error. 

THOMSON,  J.  What  purports  to  be  a 
printed  abstract  filed  hi  behalf  of  the  plaiutifF 
In  error  falls  to  comply  with  our  rule,  in  that 
it  does  not  refer  to  the  folio  numbers  in  the 
transcript  and  bill  of  exceptions.  Figures  are 
placed  along  the  margin  at  intervals,  but  they 
do  not  correspond  with  the  folio  numbers  upon 
the  record,  and  are  misleading;  and,  aside 
from  this  objection,  the  abstract  is  so  complied 
as  to  be  of  no  practical  assistance  to  us.  How- 
ever, by  reference  to  the  record  proper,  we  find 
enough  to  enable  us  to  make  a  satisfactory  dis- 
position of  the  case.  Judgment  was  entered 
on  the  9th  day  of  May,  1894.  On  the  same 
day  an  appeal  was  prayed  to  this  court,  and 
60  days  from  that  date  were  allowed  within 
which  to  tender  a  bill  of  exceptions  to  tlie 
judge.  The  appeal  was  dismissed  by  this 
court,  and  the  transcript  reffied  on  wilt  of  er- 
ror. The  bill  of  exceptions  was  signed,  and 
sealed  by  the  judge  on  the  24th  day  of  August, 
1894,  and  there  is  no  memorandiun  of  an  ear- 
lier tender.  It  wa^  signed  a  month  and  a  half 
too  late.  There  Is  attached  to  the  transcript  a 
paper  dated  March  20,  1885,  with  the  name  of 
John  Voorbees,  Judge,  affixed,  which  recited 
tliat  an  order  was  made  by  the  judge  on  the 
3d  day  of.  July  1891,  extending  the  time  for 
filing  the  bill  of  exceptions  until  September  1. 
1894,  and  that  it  had  been  lost.  The  paper 
purports  to  grant  such  extension  nunc  pro  tunc. 
The  transcript  to  which  this  paper  is  attach- 
ed was  certified  to  by  the  derk  of  the  district 
court  on  the  8th  day  of  December,  1894,— more 
than  three  months  before  the  paper  purports  to 
have  been  written.     It  Is  plain  that  the  doca- 
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ment  does  not  belong  In  the  transcript,  and  Its 
presence  Is  evidence  that  Bome  person  has  been 
unlawfully  tampering  with  the  record.  The 
purported  bill  of  exceptions  having  been,  aa 
the  authenticated  transcript  shows,  signed  by 
the  judge  out  of  time,  it  la  no  part  of  the  rec- 
ord, and  cannot  l>e  considered  by  as.  There  is, 
therefore,  no  evidence  before  us,  and  we  must 
presume  that  the  facts  warranted  the  Judg- 
ment, which  will  therefore  be  affirmed.  Af- 
firmed. 


(8  Cole.  A.  SET) 

LOWRBT  et  al.  v.  SVARD. 
(Conrt  of  Appeals  of  Colorado.     Oct  12,  1896.) 

HscBANio's  LisN — ^Pbrsosal  Jodombnt. 

Act  1893,  8  15,  providing  that  when,  on  tri- 
»1  of  a  cauee  under  the  mechanic's  lien  act,  the 
proceeding  will  not  support  a  lien,  plaintiS  may 
proceed  to  judgment  as  in  an  action  on  a  con- 
tract, does  not  authorize  an  employ^  of  a  subcon- 
tractor, failing  in  his  lien,  to  have  personal  judg- 
ment against  the  owner,  there  being  no  privity 
of  contract  between  them. 

Error  to  district  court,  Boulder  coantr. 

Suit  by  John  Svard  against  Mary  T.  Lowrey, 
vseeutrix  of  Charles  E.  Lowrey,  deceased,  and 
others,  to  enforce  a  mechanic's  lien.  PlatntifC 
had  personal  judgment  against  said  executrix, 
nnd  she  brings  error.     Reversed. 

Toong  &  Shoemaker,  for  plaintiffs  in  error. 
8.  A.  QifBn,  for  defendant  In  error. 

BISSELiIi,  J.  According  to  the  riecord  pre- 
iiented,  John  Svard  brought  suit  against  Mrs. 
Lowrey,  as  the  executrix  of  Charles  E.  Lowrey, 
und  against  Brlndllnger  and  Rallces  &  Crltch- 
ddd,  to  enforce  an  alleged  mechanic's  lien  on 
certain  property  In  an  addition  to  Boulder,  and 
to  collect  $591.77  as  the  amount  due  him  and 
certain  of  his  assignors  for  work  and  labor 
done  in  the  erection  of  a  house  thereon.  The 
complaint  states  that  Lowrey,  In  his ,  lifetime, 
made  a  contract  with  Brlndllnger  to  construct 
the  tniildings.  This  principal  contractor  made 
an  agreement  with  Ralkes  &  Critchfleld,  where- 
by they  were  to  do  some  stone  and  mason  work 
in  putting  In  the  foundation  of  the  buildings, 
and  these  subcontractors  hired  the  men  whose 
wages  were  the  subject-matter  of  the  suit. 
The  terms  of  the  lien  were  stated,  the  perform- 
ance of  the  work,  and  the  sums  doe,  and  notice 
of  these  claims  was  alleged  to  have  been  given 
the  owner.  All  the  parties  defaulted  except 
the  'executrix,  who  took  issue.  She  controvert- 
ed much  of  the  complaint,  and  alleged  a  want 
of  notice,  and  the  case  came  on  for  a  hearing 
on  .tliis  issue.  On  tbe  trial  tbe  lien  was  ad- 
judged invalid,  but  a  personal  Judgment  was 
rendered  against  the  executrix  for  $93.10,  and 
an  execution  was  ordered.  We  are  not  con- 
cerned with  the .  character  of  the  lien  or  the 
right  of  the  plaintiff  to  maintain  it,  bcause  this 
was  adjudged  against  him,  and  no  error  has 
beoi  assigned  on  the  ruling.  The  executrix, 
however,  prosecutes  error  to  reverse  the  judg- 
ment on  the  general  ground  that  the  court  was 


without  authority  to  enter  a  personal  Judgment 
against  her  l>ecause  of  the  plaintiff's  failure 
to  establish  his  lien.  The  defendant  hi  error 
contends  that  section  15  of  tbe  act  of  1893, 
which  in  general  enacts  that  wherever,  on  the 
trial  of  a  cause  tmder  the  provisions  of  the  me- 
chanic's lien  act,  the  proceedings  wlU  not  sup- 
port a  lien,  the  plaintiff  may  proceed  to  judg- 
ment as  In  an  action  on  a  contract,  which  enti- 
tles him  to  preserve  his  judgment  We  cannot 
80  conduae.  in  one 'sense  the  right  to  the 
judgment  is  dependent  on  the  establishment  of 
the  lien;  In  another,  the  plaintiff  may  wholly 
fall  to  prove  his  right  to  collect  his  claim  out  of 
tbe  res,  and  yet  proceed  to  judgment  against 
the  party  or  parties  whom  be  has  selected  as 
defendants.  It  is  not  a  rule,  however,  of  uni- 
versal application.  The  only  legitimate  con- 
struction to  be  given  that  section  of  the  stat- 
ute Is  one  which  will  permit  the  enforcement 
of  the  evident  l^slative  intent,  which  mani- 
festly was  to  enable  tbe  plaintiff  to  recover 
whenever,  irrespective  of  tbe  lien  act,  he  la 
entitled  to  maintain  his  action  against  tbe  de- 
fendant It  Is  quite  true,  several  cases  are 
cited  from  the  supreme  court  which  sustain 
judgments  entered  against  the  person  who  was 
liable  on  the  contract  Mining  Co.  v.  Isaacs, 
18  Colo.  400,  32  Pac.  822;  Finch  v.  Turner 
(Oolo.  Sup.)  40  Pac.  565.  Tbese  cases,  how- 
ever, do  not  decide  the  precise  question  in- 
volved. In  both  of  them  the  defendants  were 
parties  to  the  original  contract,  and  were  lia- 
ble to  the  plaintiff  because  of  the  employment 
and  the  agreement  which  they  had  made;  but 
when,  as  in  this  case,  there  Is  no  privity  what- 
ever between  the  plaintiff  and  the  defendant, 
and  no  contract  established  between  them,  the 
plaintiff  cannot  recover,  even  by  virtue  of  that 
general  provision  of  the  lien  act  This  has 
been  established  in  California  und^  a  statute 
almost  Identical  with  ours,  and  Is  recognized 
by  the  leading  authorities  on  the  subject  of 
mechanics'  Il«i8.  Lumber  Co.  v.  Schmitt,  74 
Cal.  625,  16  Pac.  516;  Lumber  Co.  v.  Williams 
(Cal.)  31  Pac.  1128;  Pba.  Mech.  Liens,  {  447. 
Under  the  lien  statutes  no  judgment  in  per- 
sonam can  be  entered  against  a  defendant  un- 
less it  be  expressly  authorized  by  statuta  The 
Colorado  statute  only  permits  It  when  the  plain- 
tiff proves  a  contract  on  which  be  may  recov- 
er regardless  of  tbe  lien  act.  According  to  the 
record,  these  laborera  were  employed  by  the 
subcontractors,  between  whom  and  the  owner 
of  the  premises  there  was  no  contract  Hav- 
ing failed  to  establish  facts  which  would  enti- 
tle him  to  recover  in  an  action  in  assumpsit, 
a  personal  judgment  could  not  be  entered 
against  the  estate.  The  language  of  the  act 
does  not  compel  any  such  construction;  It  does 
not  appear  to  have  been  the  intent  of  tbe  leg- 
islature. There  Is  no  principle  of  law  by  which 
the  clause  cited  can  be  held  to  confer  on  the 
plaintiff  the  right  to  a  pei'sonal  judgment  The 
decision  of  the  trial  court  was  not  in  accord 
with  thesn  views,  and  it  must  therefore  bs  re- 
versed.   Reversed. 
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(8  Colo.  App.  354) 

PEOPLE'S  SAV.  BANK  t.  COLORADO 

MIN.  BXCH.  BLDG.  CO.  et  al. 

(Court  of  Appeals  of  Colorado.     Oct.  12,  1896.) 

CoBPORiTiONS— Suit  bt  SrocKBOLUERa. 

Stockholders  may  maintain  suit  against  the 
corporation  to  restrain  it  from  misappropriating 
funds. 

Error  to  district  court,  Arapahoe  county. 

Suit  by  the  People's  Savings-  Bank  against 
the  Colorado  Mining  Exchange  Building  Com- 
pany and  another  for  injunction.  Injunction 
dissolved,  and  plaintiff  brings  error.    Reversed. 

Teller,  Orabood  &  Morgan  and  Robert  W. 
Bonynge,  for  plaintiff  In  error.  Williams  & 
Whitford,  for  defendants  In  error. 

BIS8GLL,  J.  This  suit  concerns  the  right 
of  a  stockholder  of  a  corporation  to  bring  an 
action  for  the  enforcement  of  corporate  rights 
where  there  is  a  distinct  failure  of  the  cor- 
porate authorities  to  act  in  the  premises,  and 
where  they  are  directly  proceeding  to  misap- 
pn^rlate  and  divert  the  funds  of  the  com- 
pany to  the  prejudice  of  Its  stockholders.  The 
Ck>lorado  Mining  Exchange  Building  Ck>mpany 
acquired  tlUe  on  the  18th  of  August,  1892,  to 
the  property  which  bad  theretofore  belonged  to 
the  CSolorado  Mining  Stock  Exchange.  It  con- 
sisted of  certain  lots  in  the  city  of  Denver,  on 
which  the  exchange  had  erected  a  building. 
The  property  was  conveyed  to  the  new  com- 
pany, subject  to  certain  specified  incumbran- 
ces, which  need  not  be  otherwise  referred  to. 
After  the  new  company  had  acquired  title  and 
gone  Into  possession,  the  proi>erty  was  let  to 
various  persons,  and  on  the  10th  of  July,  1891, 
there  was  due  the  new  company  for  rents,  etc., 
upwards  of  $10,000.  On  the  day  mentioned 
the  directors  of  the  defendants  In  error  un- 
dertook to  transfer  to  Martin  Cunigan,  as  as- 
signee, title  to  the  various  personal  property 
belonging  to  the  company,  and  these  accounts 
and  claims  for  rent,  with  directions  to  apply 
the  proceeds  to  the  payment  of  sundry  claims 
owed  by  the  Colorado  Mining  Stock  Exchange, 
which  accrued  during  the  time  that  company 
owned  the  building.  There  are  many  allega- 
tions respecting  the  situation  of  these  debts 
which  were  to  be  paid  by  the  assignee,  prin- 
cipally regarding  the  circumstance  tliat  the  old 
claims  against  the  Colorado  Mining  Stock  Ex- 
change had  ceased  to  be  debts  of  that  compa- 
ny, and  had  become  the  debts  of  individnals 
whose  notes  the  creditors  held.  These  trans- 
actions will  be  disregarded,  as  they  are  wholly 
unimportant  After  setting  up  all  the.se  vari- 
otB  facts,  and  alleging  tliat  the  bank  was  the 
owner  of  4,152  shares  of  the  5,000  shares  of 
the  stocb  of  the  company,  and  stating  that  no 
other  shares  were  owned  by  anybody,  except 
by  five  gentlemen,  who  owned  one  share  each 
for  the  iratpoBes  of  a  directory,  the  bill  states 
that  the  directors  confederated  to  use  the  funds 


of  the  company  for  the  illegal  purposes  set  op. 
divert  them  from  their  legitimate  channels, 
and  devote  them  to  the  payment  of  claims 
which  were  not  legitimate  obligations  ot  tbe 
building  company.  No  more  need  be  said  In 
this  behalf,  because  the  defendant  compao^ 
defaulted,  and  the  allegations  of  the  bill  are 
to  be  taken  as  true  in  these  particulars.  Tbe 
only  issue  in  the  case  was  raised  by  Currigan, 
the  assignee,  who  did  not  controvert  the  plain- 
tiff's allegations  respecting  the  conduct  and 
intended  purposes  of  the  company  and  its  di- 
rectory, but  averred  that  these  claims  which 
he  was  about  to  pay  with  the  funds  of  the 
company,  while  on  their  face  debts  of  the 
stock  exchange,  were  In  reality  debts  of  the 
new  company,  which  It  bad  accepted  and  agreed 
to  pay.  This  was  denied,  and  the  case  went 
to  trial  upon  this  as  the  sole  Issue.  The  in- 
junction was  dissolved,  and  the  assignee  left 
to  act  imder  the  assignment  and  pay  these  out- 
standing obligations.  The  case  therefore  pre- 
sents the  single  question  whether  the  stock- 
holders of  the  company  may  unite  In  a  bill  to 
restrain  the  corporation  from  misappropriating 
the  company's  funds.  The  fact  that  the  suit 
Is  brought  by  one  Is  immaterial,  because  that 
one  represents  tbe  entire  company  and  all  the 
stock  of  the  corporation.  The  right  to  bring 
a  bill  in  a  case  like  this  has  been  pretty  thor- 
oughly settled  in  tills  state,  and  we  only  need 
refer  to  the  authorities  on  the  subject  The 
modem  rule  is  recognized,  and  adjudged  ap- 
plicable in  all  cases  where  the  corporate  au- 
thorities refuse  to  act  and  where  otherwise 
there  woidd  be  a  manifest  miscarriage  of  Jus- 
tice. Miller  V.  Murray,  17  Colo.  408,  30  Pat 
.  '4C;  Jones  v.  Mining  Co..  20  Colo.  417,  Ss  Pat 
700.  The  only  position  assumed  by  the  de- 
fendants in  error  is  tliat  the  issue  tendered  by 
the  assignee  respecting  the  obligation  of  the 
new  company  to  pay  the  debts  of  the  old  con- 
cern stai^ds  undented.  The  right  of  a  stock- 
holder to  maintain  the  suit  Is  not  contested, 
but  the  argument  concedes  this  right,  and  at- 
tempts to  sustain  the  judgment  on  the  theory 
that  the  stockholders  admitted  tbe  company 
owed  the  debts  and  was  bound  to  pay.  We 
cannot  so  read  the  pleadings.  On  an  inspec- 
tion of  the  record  we  find  issue  was  directly 
taken  on  these  allegations  respecting  the  in- 
debtedness of  the  company.  The  complaining 
stockholders  Insisted  that  the  company  did  not 
owe  the  debts,  that  the  transfer  was  illegiti- 
mate and  without  consideration,  and  that  there- 
by the  assignee  acquired  no  title  to  the  as- 
sets, and  had  no  right  to  apply  them  to  the 
liquidation  of  the  alleged  claims.  The  evi- 
dence sustains  them.  Manifestly,  If  this  prop- 
osition is  true,  the  stockholders  can  maintain 
the  bill,  and  are  entitled  to  restrain  the  as- 
signee from  misappropriating  the  assets  of  tbe 
company.  The  Judgment  of  the  court  below 
does  not  accord  with  these  views,  and  It  most 
accordhigly  be  reversed.    Reversed. 
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(S  Colo.  App.  S68) 
LEWIS  ▼.  MUTUAL  LIFE  INS.  CO.  OP 

NEW  YOKK. 
(Court  of  An)eal8  of  Colorado.     Oct.  12,  1896.) 

Contracts — Constrdction — Action  on  Contract 
—  Etiuence. 

A  contract  recited  that  "it  is  mutually 
agreed  by  S.,  general  agent  of  an  insurance  com- 
pany named,  "and  Ii  that  the  latter  shall  act 
as  special  agent  for  this  company  under  the  sched- 
ule of  conuuissions  attached,"  and  that  he  should 
receive  a  guaranty  of  a  certain  sum  per  month. 
Sudi  schedule  followed,  and  was  signed  by  "S., 
General  Agent,"  and  L.  fleW,  that  though  prima 
fade  it  was  the  contract  of  S.,  and  not  of  the  in- 
surance company,  parol  evidence  was  admissible 
to  show  that  S.,  in  making  the  contract,  acted  for 
the  insurance  company 

Error  to  district  court,  Arapahoe  county. 

Action  by  John  H.  Lewis  against  the  Mutual 
Life  Insunmce  Company  of  New  Yotli  to  recov- 
er a  balance  alleged  to  be  due  plaintiff  for  serv- 
ices as  special  agent  of  defendant  under  a  writ- 
ten contract  between  the  partiej.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed. 

W.  Henry  Smith  and  Geo.  C.  Norrls,  for 
plaintiff  In  error.  John  S.  MacBeth,  for  de- 
fendant in  en-or. 

THOMSON,  J.  J.  H.  Lewis  brought  this 
salt  against  the  Mutual  Life  Insurance '  Com- 
pany of  New  York  to  recover  a  balance  of  $776.- 
93  alleged  to  be  due  him  for  services  as  spedtfl 
agent  of  the  defendant.  The  complaint  sets 
forth  In  full  a  contract  in  writing,  in  pursuance 
of  which  the  services  are  alleged  to  have  been 
rendered,  and  upon  which  the  plaintiff  bases  his 
right  to  recover.  That  contract  is  as  follows: 
"Denver,  Colo.,  February  17,  1893.  It  is  mu- 
tually agreed  between  Jolm  L.  Steajns,  general 
agent  of  the  Mutual  Life  Insurance  Company  of 
New  Yorl^  and  Mr.  J.  H.  Lewis  that  the  latter 
shall  act  as  special  agent  for  this  company  un- 
der the  schedule  of  commission  attached,  and 
that  he  shall  receive  a  guaranty  of  $200  per 
mouth  for  one  year  from  date,  said  guaranty  to 
be  deducted  from  commission  earnings.  It  Is 
further  agreed  that  all  traveling  expenses  for 
business  done  outside  of  Denver  by  said  J.  H. 
Lewis  shall  be  borne  by  said  J.  L.  Steams.  The 
following  la  the  schedule  of  compensation  refer- 
i-ed  to  above."  Here  follows  the  schedule  men- 
tioned, below  which  are  the  signatures:  "John 
L  Steams,  General  Agent  John  H.  Lewis." 
The  complahit  alleges  that  the  writing  was  the 
contract  of  the  defendant,  that  he  rendered  the 
services  under  the  direction  of  the  defendant, 
and  that  the  defendant  paid  him  from  time  to 
time  for  his  services  various  sums,  aggregating 
$1,635.57,  leaving  due  the  balance  be  seeks  to 
recover.  A  demurrer  to  the  complaint  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cai»e  of  action  was  sustained,  and 
the  ruling  was  followed  by  final  judgment,  from 
which  the  plaintiff  prosecutes  eiTor. 

The  defendant's  contention  is  that  there  is  no 
liability  against  it  on  account  of  the  plaintiff's 
employment,  because  it  is  not  a  party  to  the 
vonttact,  and  that  whatever  liability  exists  is 


against  John  L.  Steams,  while  It  is  urged  for 
the  plaintiff  that  under  the  allegations  of  the 
complaint  he  was  entitled  to  prove  that  Steams 
executed  the  contract  in  a  representative  capaci- 
ty, and  that  it  was  the  Intention  of  the  parties  to 
bind  the  defendant.  In  the  body  of  the  oom- 
tract  Stearns  described  himself  as  general  agent 
of  the  defendant,  and  he  signed  it  "John  L. 
Steams,  General  Agent";  but  it  does  not  ap- 
pear on  the  face  of  the  writing  that  Steams  was 
acting  for  or  In  behalf  of  the  defendant,  or  that 
the  words  which  followed  his  name  were  intend- 
ed to  have- any  signiflcance  except  as  descriptive 
of  the  person.  If  he  was  In  fact  the  agent  of 
the  defendant,  with  authority  to  bind  it  by  such 
a  contract,  and  If  It  was  understood  and  intend- 
ed by  the  parties  that  in  entering  Into  the  con- 
tract he  acted  merely  as  agent,  and  executed  It 
for  the  defendant  as  such  agent,  those  facts  may 
be  shown  by  evidence  outside  of  the  paper  itself. 
Without  such  proof  the  writing  was  the  contract 
of  Steams,  but  evidence  is  admissible  to  show 
that  in  maUng  it  he  acted  for  the  defendant. 
In  Pratt  V.  Beaupre,  13  Minn.  187,  the  court 
said:  "The  rule  Is  that  when  words  which  may 
be  either  descriptive  of  the  person,  or  indicative 
of  the  character  in  which  a  person  contracts,  at« 
affixed  to  the  name  of  a  contracting  party,  prima 
facie  they  are  descriptive  of  the  person  only; 
but  the  fact  that  they  were  not  Intended  by  the 
parties  as  descriptive  of  the  person,  but  were 
underetood  as  determining  tlie  character  in 
which  the  party  contracted,  may  be  shown  by 
extrinsic  evidence,  but  the  burden  of  proof  rests 
upon  the  party  seeking  to  change  the  prima  fade 
character  of  the  contract."  To  the  same  effect 
is  the  opinion  in  Rhone  v.  Powell,  20  Colo.  41, 
30  Pac.  890.  We  think  the  complaint  contains 
allegations  sufficient  to  enable  the  plaintiff  to 
introduce  evidence  concerning  the  capacity  in 
which  Steams  acted  in  making  the  contract,  and 
that  the  demurrer  was  therefore  Improperly  sus- 
tained. The  Judgment  will  be  reversed.  Re- 
versed. 


(8  Colo.  App.  384) 
CITY   OP   DENVER   v.   JOHNSON. 
(Court  of  Appeals  of  Colorado.     Oct.  12,  1896.) 

STKEETS  —  USPHOTECTBD     DiTOB  —  ACCIDENT    TO 

Travbleb— Fboxiuatb  Cause. 

lo  an  action  for  personal  injuries  it  appear- 
ed that  plaintiff  was  driving  a  wagon  along  the 
south  side  of  defendant's  street;  that  there  was 
a  ditch  on  that  side,  which,  at  the  point  where 
the  accident  occurred,  was  open  and  unprotected; 
that  the  sides  of  the  ditch  were  precipitate,  the 
opening  being  ?  feet  deep,  and  the  ditch  13  feet 
wide;  that  from  the  ditch  to  car  traclis  in  the 
street  the  driveway,  much  used,  was  9  feet  wide; 
that  a  tramway  car  overtook  plaintiff,  and  to 
avoid  the  car,  from  which  projected  a  side  step 
2  feet  wide,  he  palled  his  team  away  from  the 
track;  that  one  of  the  horses  went  into  the  ditch, 
and,  being  frightened,  struggled  to  get  out,  and 
brought  the  wagon  into  such  a  position  that  it 
was  stnick  by  the  car,  and  plaintiff  was  thrown 
out  under  the  horses.  Held,  that  the  open  ditch 
was  the  proximate  cause  of  the  accident,  and 
hence  the  city  was  liable. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  J.  D.  Johnson  against  tlie  city  of 

Denver  for  personal  Injuries.    From  a  Judg> 
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'  ment  In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Appellee  brought  suit  asainst  the  city  for 
damages  for  Injuries  received  by  the  alleged 
negligence  of  the  city  to  keep  the  streets  In  re- 
pair. The  allegations  of  the  complaint  char- 
ging the  negligence  and  stating  the  injury  are 
as  follows:  "Plaintift  says  Fifteenth  street  in 
said  city,  between  the  Platte  river  and  Lari- 
mer street,  is  now,  and  has  been  for  more  than 
one  year  last  past,  a  public  street  and  highway, 
over  upon  which  there  is  a  great  amount  of 
travel  by  the  public.  PlaintitC  says  that  said 
defendant  corporation,  disregarding  its  duty,  as 
aforesaid,  to  keep  said  public  street  in  repair 
and  in  safe  condition,  and  particularly  that  por- 
tion of  said  Fifteenth  street  aforesaid,  negli- 
gently, carelessly,  and  wrongfully  permitted  an 
excavation  three  feet  deep  and  more  than  three 
feet  In  diameter  to  be  and  remain  in  said  Fif- 
teenth street  between  the  points  aforesaid,  and 
about  opposite  No.  2134  on  said  street,  on  or 
about  Febniary  9,  1894,  uncovered  and  un- 
guarded, and  without  barricade  or  obstruction 
about  it  to  prevent  persona  or  animals  from 
falling  into  the  same ;  that  said  excavation  was 
not  caused  by,  nor  was  it  the  result  of,  the  neg- 
ligence of  some  pei-son  other  than  anemploy^ 
of  said  defendant  city;  that  the  plaintiff,  on 
the  day  aforesaid,  was  lawfully  traveling  on 
said  Fifteenth  street  between  the  points  afore- 
said, riding  in  a  wagon  drawn  by  two  horses, 
having  no  Imowledge  of  said  excavation,  and 
not  apprehending  danger,  and  when  about  op- 
posite the  point  aforesaid  was  suddenly  precipi- 
tated into  the  excavation  aforesaid,  and  was 
bodily  injured  thereby,  was  braised  and  made 
lame  and  sick  and  sore  thereby,  and  without 
any  fault  or  carelessness  or  negligence  or  blame 
on  the  part  of  the  plalntifT,  but  he  avers  that 
the  said  injuries  were  caused  wholly  by  reason 
of  the  said  negligence  of  the  defendant  as  afore- 
said. Plaintiff  says  that  by  reason  of  the 
said  negligence  of  the  defendant  he  was  injur- 
ed as  aforesaid,  and  has  been  rendered  lame 
and  sidi  and  sore  thereby,  and  unable  to  work 
for  the  space  of  one  month,  and  has  been  com- 
pelled to  expend  twenty-flve  dollars  for  medl- 
dnes,  medical  treatment,  and  nursing  In  con- 
sequence thereof,  whereas  he  was  well  and 
strong  and  able  to  work  before  being  injured 
as  aforesaid;  that  by  reason  of  all  tlie  matters 
herein  stated  he  has  been  Injured  and  damaged 
In  the  sum  of  two  thousand  dollars."  Answer 
denying  the  existence  of  an  excavation  as  stat- 
ed In  the  complaint,  and  all  the  material  alle- 
gations of  the  complaint.  Further  answering, 
said:  "That  at  the  said  point  on  Fifteenth 
street  there  is  a  ditch  or  gutter  at  the  side 
thereof  of  about  the  depth  given  by  plaintiff, 
which  said  ditch  or  gutter  is  described  in  the 
complaintas  an  excavation,  but  that  such  ditch 
or  gutter  Is  necessarily  there,  and  is  used  to 
carry  off  the  accumnlation  of  surface  water 
from  said  street  into  the  Platte  river;  that  am- 
ple space  is  left  between  said  ditch  or  gutter 
and  the  opposite  side  of  the  street  for  the  pas- 
sage of  vehicles  and  teams,  and  that  said  ditch 


is  not  dangerous  to  travelers  using  said  street; 
that  at  the  time  and  place  plaintiff  claims  to 
have  beoi  Injured  the  buggy  or  wagon  be  war 
riding  in  was  run  into  by  an  electric  car  be- 
longing to  the  Consolidated  Trapaway  Compa- 
ny, whose  lines  pass  through  said  street,  and 
by  said  No.  2134,  and  whatever  injuries  he  re- 
ceived were  caused  whoUy  by  such  collision; 
that  said  buggy  or  wagon  in  which  plaintUT 
was  riding  did  not  rtm  into  said  gutter  at  tbe 
time  and  place  described  In  the  complaint,  nor 
was  It  thrown  therein  when  struck  by  said 
dectric  car."  A  replication  was  filed,  denying 
the  allegations  of  the  second  answer.  A  trial 
was  had  to  the  court  without  a  jury,  resulting 
in  a  judgment  for  the  plaintiff  for  $500,  from 
which  an  api)eal  was  prosecuted  to  this  court 

F.  A.  Williams  and  G.  Q.  Richmond,  for  ap- 
pellant. W.  W.  Pardee  and  Doud  &  Towler, 
for  appellee. 

BEED,  P.  J.  (after  stating  the  facts).  The 
principal  facts  are  clearly  established  by  the 
evidence withoutserious  conflict.  Appellee,  driv- 
ing a  two-horse  grocery  delivery  wagon,  crossed 
the  bridge  from  North  Denver,  and  was  driv- 
ing east  on  Fifteenth  street,  on  the  south  side. 
There  is  a  ditch  or  drain  on  that  side  of  the 
street  for  carrying  water  into  the  river.  For 
about  two  blocks  from  the  river  the  ditch  is 
covered,  then  for  a  space  It  Is  open  and  impro- 
tected.  At  this  point  (the  open  ditch)  the  ac- 
cident occurred.  The  sides  of  the  ditch  slope 
quite  abruptly  to  the  bottom.  The  opening 
was  2  feet  and  3  inches  in  depth,  and  the 
ditch  13  feet  wide  on  the  surface.  There  are 
two  tramway  car  tracks  in  the  street.  From 
the  ditch  to  track  upon  that  side  was  a  drive- 
way, much  used,  9  feet  In  width;  then  occurs 
the  car  track,  some  4  feet  in  width;  then  a 
central  drive,  some  20  feet  in  width;  then  tbe 
other  track;  then  a  narrow  driveway  north  of 
the  track.  Appellee  and  Hamilton  were  in  the 
wagon,  the  former  driving,  tbe  team  trotting. 
A  tramway  car  going  in  the  same  direction 
was  not  observed  until  close  upon  them.  Ap- 
pellee, to  avoid  it,  pulled  his  team  to  tbe  right, 
and  the  off  horse  went  over  tbe  bank  into  the 
open  ditch,  was  frightened,  jumped  or  plunged 
to  get  out,  and  in  so  doing  placed  the  wagon 
in  such  position  that  the  hind  wheel  was  strndk 
by  the  car,  wagon  and  team  thrown  into  tbe 
ditch,  appellee  thrown  out  under  the  horaea, 
and  received  his  injuries.  As  to  the  circum- 
stances and  cause  of  the  collision  tbe  evidence 
was  conflicting,  as  it  always  is  In  that  class  of 
cases,  each  party  testifying  to  exonerate  itself 
from  the  charge  of  negligence  in  causing  It. 
But  In  this  case,  as  the  suit  Is  not  against  tbe 
tramway  company,  but  the  city,  and  tbe  only 
question  being  whether  the  leaving  the  street 
and  ditch  in  that  condition  was  n^igence  for 
which  the  city  could  be  held  liable,  by  whose 
fault  the  collision  occurred  becomes  unimpor- 
ant.  Although,  except  for  the  collision,  the 
accident  could  not  have  occurred,  it  is  appar- 
ent from  the  evidence  that,  except  for  the 
ditch  and  obstruction,  the  collision  would  not 
have  occurred.    Nearly  the  entire  argument 
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of  appellant  Is  devoted  to  the  contention  that 
the  accident  was  caused  by  the  tramway  car 
collision.  I  quote  the  lan^age:  "The  ditch  or 
gutter  did  not  frighten  the  horses.  The  ditch 
or  gutter  was  not  the  cause  of  the  plaintiff  l)e- 
ing  thrown  out  of  the  wagon.  On  the  contra- 
ry,  the  proximate  cause  was  the  rapidly  ap- 
proaching car  striking  the  rear  end  of  the 
vehicle."  In  support  of  the  position  that  the 
excavation  was  not  the  "proximate"  cause, 
Jones,  Neg.  Mun,  Ck)rp.  §i  9,  193,  195,  Is  cited. 
In  section  9  It  is  said:  "It  Is  often  said  that 
the  negligence  must  be  the  "proximate  cause' 
of  the  damage  In  order  to  create  liability. 
•  •  •  But  it  is  to  be  noticed  that  it  Is  not 
necessary  that  the  negligent  act  should  be  the 
last  cause,  the  primary  cause,  or  the  sole  cause. 
Indeed,  the  only  essential  matter  Is  that,  in 
view  of  all  the  circumstances  of  the  case,  it 
shall  be  Just  and  reasonable  to  attribute  the 
damage  to  the  negligence  charged,  and  to  noth- 
ing else.  Where  it  is  so,  the  responsible  cause 
is  reached,  and  this,  for  convenience  sake,  may 
be  designated  as  the  proximate  cause."  In 
section  193  I  find  nothing  to  change  the  well- 
established  rule  as  stated  above.  In  section 
104  it  is  said:  "Without  attempting  to  discuss 
the  many  rules  that  have  been  formulated  iipon 
the  subject  of  proximate  cause,  •  •  •  It  may  be 
said  that  one  principle  lies  at  the  bottom  of  all 
of  them,  namely,  that  a  reasonable  connection 
between  the  negligence  shown  and  the  damage 
that  has  been  received  must  be  disclosed,  or 
therecanbenorccoveiy."  In  section  195:  "*  •  * 
The  question  In  regard  to  which  they  are  most 
frequently  resorted  to  and  most  fully  illustrat- 
ed by  the  authorities  relates  to  accidents  upon 
highways,  although  in  all  instances  the  munic- 
ipality will  escape  liability  If  It  can  show  that 
some  other  cause  than  its  own  negligence  is 
in  justice  responsible  for  the  damage  received." 
Testing  the  case  made  by  the  authorities  thus 
relied  upon  for  reversal,  we  must  find  the 
proximate  or  responsible  cause  of  the  damage 
the  negligence  of  the  city.  Lookhig  at  the  facts 
as  established  by  the  evidence  of  a  city  en- 
gineer sworn  on  the  part  of  appellant,  we  find: 
That  np  to  that  point  the  ditch  was  covered. 
For  a  short  distance  only  it  was  uncovered. 
And  the  street,  besides  being  Incimibered  by 
two  railway  tracks,  was  upon  that  side,  at 
that  place,  narrowed  13  feet,  the  width  of  the 
ditch.  That  the  sides  were  abmpt,  and  the 
ditch  2%  feet  deep,  with  only  9  feet  between 
it  and  the  car  tmds..  That  the  step  or  foot- 
board of  the  car  projected  a  foot  and  a  half  or 
2  feet,  leaving  only  at  most  7  feet  for  car- 
riages on  that  side  of  a  much-traveled  business 
street.  At  that  particular  point  appellee  was 
overtaken,  and,  by  reason  of  the  want  of  room 
and  fright  of  horses,  the  injury  occurred.  Had 
the  street  been  full  width,  the  collision  would 
have  been  readily  avoided;  and,  if  it  bad  oc- 
curred, and  the  parties  been  thrown  out,  the 
fall  wonld  have  been  but  about  one-half  of  the 
distance.  It  does  not  seem  necessary  to  say 
that  rach  an  excavation,  beginning  and  ending 
abruptly,  and  narrowing  the  street  at  that 


point  13  feet,  was  a  dangerous  one.  Not  only 
are  municipal  corporations  held  for  damages 
occurring  through  defects  or  excavations  in  the 
street  or  highway,  but  for  dangerous  excava- 
tions adjoining  a  highway.  At  common  law, 
and  under  the  statutes,  and  by  numberless  de- 
cisions it  is  declared:  "The  specific  duty  rest- 
ing upon  every  municipal  corporation  with  re- 
gard to  the  streets  under  its  control  is  that  it 
shall  exercise  reasonable  care  to  see  that  they 
are  safe  for  lawful  use  by  any  member  of  the 
public  for  any  of  the  purposes  for  which  a  pub- 
lic street  is  designed."  Jones,  Neg.  Mun.  Corp. 
p.  131,  S  72.  Counsel,  in  relying  on  Jones, 
Neg.  Mun.  Corp.,  overlooked  section  197:  "If 
a  defect  exists  in  a  public  street,  this  would 
seem  to  be  the  true  cause  of  an  injury  from 
contact  with  that  defect  What  might  have 
happened  had  there  been  no  such  (intact.  Is 
wholly  speculation,  and  it  cannot  be  assumed 
that  similar  damage,  or  even  any  damage, 
would  have  resulted,  bad.  It  not  been  for  the 
unsafe  character  of  the  highway."  Counsel 
cite  from  and  rely  upon  the  case  of  Blythe  y. 
Railway  Co.,  15  Colo.  333,  25  Pac.  702.  In 
that  the  plaintiff  sought  to  recover  the  value 
of  goods  destroyed  in  transit  A  high  wind 
blew  the  car  from  the  tradt,  tipped  it  over, 
and  partly  demolished  It  It  took  fire  from 
the  overturning  of  the  stove,  and  the  goods 
were  consumed.  The  juiy  found  the  tornado 
the  proximate  cause,  and  exonerated  the  com- 
Iiany  from  the  charge  of  negligence,  the  find- 
ing was  held  correct,  as  both  the  fire  and  the 
loss  of  goods  were  results  from  the  cause.  I 
am  at  a  loss  to  see  any  analogy  between  that 
and  the  damage  caused  by  a  dangerous  exca- 
vation In  the  street  The  ditch  did  not  occur 
by  reason  of  the  collision,  but  according  to 
the  evidence,  the  collision  occurred  by  reason 
of  the  existence  of  the  ditch.  In  Campbell  V. 
City  of  Stillwater,  32  Minn.  308,  20  N.  W.  321, 
GUfiUan,  O.  J.,  veiy  tersely  and  clearly  stated 
the  law  to  be:  "In  cases  of  tort  the  applica- 
tion to  this  court  of  the  rule  as  the  proxi- 
mate cause  is  that,  where  several  concurring 
acts  or  conditions  of  things— one  of  them  the 
wrongful  act  or  omission  of  the  defendant- 
produce  the  Injury,  and  it  would  not  have 
been  produced  but  for  such  wrongful  act  or 
omission,  snch  act  or  omission  is  the  proxi- 
mate cause  of  the  injury  if  the  injury  be  one 
which  might  reasonably  be  anticipated  as  a 
natural  consequence  of  the  act  or  omission." 
Tested  by  this,— and  almost  innumerable  au- 
thorities to  the  same  effect  might  be  cited,— 
there  is  no  doubt  that  the  excavation  was  the 
proximate  cause  and  the  city  liable. 

It  has  been  frequently  held  that  there  might 
be  two  proximate  causes.  In  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83,  It  was  said  by  the  conn: 
"When  two  causes  combine  to  produce  an  in- 
jury to  a  traveler  upon  a  highway,  ttoth  of 
which  are  In  thehr  nature  proximate,  the  (me 
being  a  culpable  defect  in  the  highway  and  the 
other  some  occurrence  for  which  neither  party 
Is  responsible,  the  municipality  Is  liable,  pro- 
vided the  injury  would  not  have   been  aus- 
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tained  but  for  snch  aefect."  In  Palmer  v. 
Inhabitants  of  Andorer,  2  Gush.  601,  It  was 
said:  "If  the  injury  resulted  from  one  of  the 
causes,  or  from  the  two  combined.  If  such 
cause  would  not  have  existed  but  for  the  neg- 
lect of  the  city,  then  It  would  have  been  lia- 
ble. If  there  was  no  failure  on  the  part  of 
plaintiff  to  exercise  due  care."  Although,  In 
this  case,  the  three  causes  co-operated,— the 
falling,  the  excavation  In  the  street,  fright  and 
floundering  of  the  horse,  producing  the  coHl- 
•  slon  and  the  latter  precipitating  the  parties  Into 
the  ditch,— the  liability  of  the  city,  under  the 
authorities.  Is  clear.  See,  also,  Ehrgott  v. 
Mayor,  etc.,  96  N.  Y.  264;  Ward  v.  Town  of 
North  Haven,  43  Conn.  148;  Hey  v.  Philadel- 
phia, 81  Pa.  St.  44;  Wagner  v.  Township  of 
Jackson,  133  Pa.  St.  61,  19  Atl.  312;  Hampson 
V.  Taylor,  15  R.  I.  83,  8  Atl.  331,  and  23  AO. 
732;  Lake  v.  MlUlken,  62  Me.  240;  Hayes  v. 
Inhabitants  of  Hyde  Park,  153  Maes.  514,  27 
N.  E.  522;  Pratt  v.  Weymouth,  147  Mass.  245, 
17  N.  B.  538;  Flagg  v.  Hudson,  142  Mass.  280, 
8  N.  E.  42.  The  horse  becoming  frightened 
and  participating  In  the  Injury  in  no  way  moct- 
Ifles  the  liability.  There  are  numerous  cases 
where  the  municipality  has  been  held  liable 
for  injuries  to  the  borse  by  reason  of  defects 
In  the  street,  when  the  horse  had  become 
frightened  and  unmanagable.  See  Hlggins  v. 
City  of  Boston,  148  Mass.  484,  20  N.  E.  105; 
Spauldlng  v.  Inhabitants  of  Wlnslow,  74  Me. 
528.  In  Kennedy  v.  Mayor,  etc.,  73  N.  Y. 
365,  where  a  horse  on  a  wharf  belonging  to  the 
city  got  beyond  the  control  of  his  driver,  and, 
owing  to  the  absence  of  string  pieces  on  the 
wharf,  backed  off  Into  the  water,  the  city  was 
held  liable.  And  see  Macauley  v.  Mayoi%  etc., 
67  N.  Y.  602.  The  contention  of  counsel  hav- 
ing been  directed  entirely  to  the  questions 
above  discussed  and  found  untenable,  the 
judgment  must  be  affirmed. 

There  Is  one  Incident  connected  with  the 
trial  I  cannot  let  pass  unnoticed.  W.  E.  Kel- 
'  ly,  the  motorman  driving  the  colliding  car,  tes- 
tified for  the  defendant  He  is  supposed  to 
have  been  in  a  position  to  see  all  that  occur- 
red, and  state  It  correctly.  His  version  of  the 
facts  are  so  at  variance  with  that  of  all  the 
other  witnesses  and  the  physical  facts  obvious 
from  the  nature  of  the  Injury,  and  so  contra- 
dictory of  Itself,  It  should  not  have  been  al- 
lowed to  pass  unnoticed  by  the  court  He 
said:  "I  was  ringing  the  bell  to  atti-act  his 
attention,  •  •  •  and  all  at  once  he  pulled 
right  across  the  track,  and  where  that  ditch 
Is,  and  stopped  right  on  the  track.  •  •  • 
He  had  pulled  across  the  track  so  quick  that 
I  saw  I  could  not  stop  the  car,  so  I  reversed 
the  car,  and  also  hollered,  rang  the  bell. 
*  *  *  We  didn't  get  off  the  track,  and  the 
car— the  step  of  the  car,  one  step  of  the  car- 
just  struck  his  hind  wheel,  and  pushed  it  to 
one  side,  *  •  •  and  the  horses  jumped,  and 
I  believe  jumped  over  Into  the  gutter,  and  the 
man  fell  out.  Only  one  fell  out."  If,  as  stat- 
ed, the  team  was  across  the  trade  in  front  of 
the  car,  and  the  horses  jumped.  It  would  of 


necessity  be  away  from  the  ditch;  and,  if  acrow 
the  track  in  front,  the  collision  must  have  oc- 
curred from  the  front  not  from  the  st^,  irith 
the  hind  wheel;  while  the  fact  is  dearie  es- 
tablished that  both.  Instead  of  one,  were 
thrown  out  The  Judgment  of  the  district 
court  will  be  affirmed.    Affirmed. 


(8  Colo.  App.  STS> 

VAUGHN  T.  GRIGSBY. 

(Court  of  Appeals  of  Colorado.     Oct  12,  1896.) 

Justices  of  the  Pbaoe— Jubisdiotiox — Suit  Is- 
voLTixQ  Title  to  Real  Estatk  —  Action  fob 
I.vjCKT  TO  Land — Bv  Whom  Maistaixeo — SuF- 
riciENcr  OP  Evidence. 

1.  The  gnmtor  in  a  trust  deed  executed  a  chat- 
tel mortgage  od  a  windmill  situated  on  the  land 
described  in  the  deed,  and  the  chattel  mortgagee 
removed  the  mill.  Held,  that  an  action  by  the 
beneficiaiy  in  the  trust  d->ed  against  the  chattel 
mortgagee  for  injury  to  the  land,  in  which  plain- 
tiflE  claimed  that  the  windmill  was  a  part  of  the 
realty  and  passed  by  the  deed,  did  not  inviolve 
title  to  real  estate,  within  Uen.  St.  p.  619,  pro- 
viding that  if,  in  any  action  before  a  justice  of 
the  peace  relating  to  real  estate,  it  appear  that 
the  title  is  in  dispute,  the  justice  shall  certify 
the  cause  to  the  district  court 

2.  The  beneficiary  in  a  trust  deed  given  to  se- 
cure a  debt  may  maintain  an  action  for  injury  to 
the  land  described  in  the  deed,  though  not  in  pos- 
session, or  entitled  to  possession. 

3.  The  beneficiary  m  a  trust  deed  purchased 
the  land  at  sale  under  the  deed  for  ^100  less  than 
the  principal  of  the  debt  secured  by  it  In  an  ac- 
tion by  him  against  one  who  removed  from  the 
land  a  windmill  under  a  chattel  mortgage  ex- 
ecuted by  the  grantor  in  the  deed,  for  injuries  to 
the  land,  the  court  found  the  value  of  the  wind- 
mill to  be  $75.  Held,  that  the  facts  supported  a 
judgment  for  plaintiff  for  $75. 

Error  to  Yuma  county  court 

Action  by  W.  C.  Grigaby  against  G.  B. 
'Vaughn  to  recover  damages  for  lujuiles  to  real 
e.state,  commenced  before  a  justice  of  the  i)eace. 
and  taken  on  appeal  by  defendant  to  the  eouniy 
court  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

Quitman  Brown,  for  plalutifl  in  error. 
Granville  Pendleton  and  Allen  &  Webster,  fur 
defendant  in  error. 

THOMSON,  J.  W.  C.  Grlgsby  brought  suit 
before  a  justice  of  the  peace  agaiust  G.  B. 
Vaugim  to  recover  damages  for  injuries  to  real 
estate.  The  case  went  from  the  justice  to  tlie 
county  court  where  the  plaintiff  had  judgment 
The  defendant  prosecutes  error. 

On  January  15,  1898,  William  Cox  conveyed 
the  land  to  J.  J.  Grigsby  in  trust  to  secure  the 
payment  of  $150  to  the  plaintiff.  At  the  tiaie 
of  tlie  execution  of  the  trust  deed  there  was  a 
windmill  on  the  land,  which  had  been  sold  by 
the  defendant  to  Cox.  On  the  Slat  of  March, 
1894,— more  than  a  year  after  tie  trust  deed 
was  given,— the  defendant  received  from  Cox 
a  chattel  mortgage  on  the  windmill,  to  secure 
the  payment  on  the  1st  day  of  October,  I8SM, 
of  the  balance  of  the  purchase  money.  Default 
having  been  made  by  Cox,  the  defendant  took 
possession  of  the  windmill,  and  removed  it 
from  the  farm,  claiming  title  under  his  chattel 
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mortgage.  The  plaintiff's  claim  Is  tbat  the 
mill  was  part  of  the  realty.  We  think  It  dear- 
ly shown  by  the  evidence  tbat  the  mill  was  af- 
fixed to  the  soil  In  such  manner  that,  taking 
into  consideration  the  purpose  of  Its  erection. 
It  was  incorporated  hito  the  freehold,  and  pass-' 
ed  with  the  land.  It  was  conveyed  by  the 
trust  deed,  and,  as  against  the  rights  acquired 
by  tliat  instrument,  tlie  chattel  mortgage,  sub- 
sequently executed,  Is  Ineffective. 

It  Is  contended  for  the  defendant  that  the 
Justice  had  no  jurisdiction  to  hear  and  deter- 
mine the  controversy,  because  title  to  real  es- 
tate was  Involved.  Tlie  statute  provides  that 
"if,  in  any  action  before  a  Justice  of  tlie  peace, 
relating  to  real  estate,  it  shall  appear  tbat  the 
title  or  boundaries  are  in  dispute,  the  Justice 
shall  certl:^  the  cause,  and  transmit  the  pa- 
pere  to  the  district  court  of  the  same  county." 
Gen.  St.  p  619.  It  Is  argued  for  the  defendant 
tbat,  as  the  plaintiff  claimed  the  windmill  as 
real  estate,  and  the  defendant  claimed  it  as 
personal  properly,  therefore  the  title  to  real  es- 
tate was  in  dispute.  We  do  not  think  that 
the  controversy  over  the  character  of  this  prop- 
eity  Involved  a  dilute  concerning  title  to  real 
estate  within  the  meaning  of  the  law.  Cox's 
title  to  the  land  is  not  questioned,  nor  is  it 
denied  that  be  conveyed  his  title  to  the  trus- 
tee. The  question  was  whether,  as  between 
mortgagor  and  mortgagee,  the  mill  was  so  at- 
tached to  the  land  as  to  be  tMirt  of  it;  in 
other  words,  whether  the  windmill  was  per- 
sonal property  or  real  estate.  In  .our  opin- 
ion, the  objection  to  the  jurisdiction  Is  not 
wen  taken. 

Prior  to  the  commencement  of  this  suit,  pro- 
cee<iings  had  been  Instituted  for  the  foreclo- 
sure of  the  trust  deed,  and  some  days  before 
the  justice  rendered  his  Judgment  foreclosure 
had  been  perfected,  the  property  sold,  and  a  deed  I 
executed  to  the  purchaser.    The  plaintiff  was  j 
the  highest  and  best  bidder  at  the  sile,  and  : 
it  was  struck  off  to  hlni  for  530.    At  the  time  ' 
the   suit   was   commenced   the   plaintiff   bad 
neither  title  nor  possessioh.    The  title  was  In 
the  trustee,  the  posgensiou  was  in  Cox,  and  ; 
the  plaintiff   was   simply   a   beneflclary,    en-  ! 
titled,  if  bis  debt. was  not  paid  by  Cox,  to  ' 
cause  the  land  to  be  subjected  to  Its  payment.  > 
If,  therefore,  this  were  an  action  of  irenpass  j 
qnaio  clausum   freglt.   It  could  not  be  main-  j 
talned.    Railroad  Co.  v.  Beshoar,  8  Colo.  32, 
5  Pac.  639;   Gooding  y.  Shea,  103  Mass.  300. 
But  a  suit  may  be  maintained  by  a  mortgagee, 
or  a  beneficiary  In  a  trust  deed,  for  an  Injury 
done  to  his  security.    He  need  not  have  pos- 
session, or  right  to  possession,  of  the  land. 
His  right  of  action  grows  out  of  the  imijalr- 
ment  of  his  security.    Gooding  v.  Shea,  supra; 
Chouteau  v.  Bougbton,  100  Mo.  40«i,  13  S.  W. 
877.    This  suit  was  commenced  before  a  Jus- 
tice of  the  peace.    There  were,  therefore,  no 
written  pleadings,  and  the  nature  of  the  ac- 
tion must  be  determined  from  the  evidence. 
We  think  the  evidence  warrantetl  the  Judg- 
ment.   The  land  sold  for  $50,-5100  less  than 
the  principal  of  the  debt.    The  removal  of  the 
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windmill  reduced  the  security  upon  which  the 
plaintiff  relied  by  an  amount  equal  to  the 
value  of  the  mill  at  the  time  of  Its  removal. 
That  value  the  court  found  to  be  $75.  The 
loss  sustained  by  the  plaintiff  was,  therefore, 
$75,  and  the  judgment  given  (or  that  amount 
must  be  affirmed.    Afilrmed. 


(8  Colo.  App.  396> 
PITZHTJGn  V.  SPEAR. 
(Court  of  Appeals  of  Colorado.     Oct.  12,  1890.) 

Okder  fok  NuKsrHT  Stock  —  Sioskd  ht  O.nb 
Party — Parol  Evidenck— Ixstbuctios*. 
Ih  an  action  for  nursery  stock  ftimished  on 
an  order  signed  by  the  buyer  only,  possible  error 
in  cliarging  tlint  the  Oi-der  fonned  tlie  contract  be-  - 
tween  the  parties,  and  was  the  only  means  of  as- 
certaining the  agrpemcnt.  was  cured  by  the  fur- 
ther instruction  tliat,  the  order  lieiug  silent  as 
to  the  place  where  the  stock  was  to  have  been 
frown,  this  might  be  shown  bj-  |»rol;  the  prin- 
cipal defense  having  been  placed  on  this  issue, 
and  all  evidence  offered  thereon  having  been  ad- 
mitted. 

Appeal  from  Bl  Paso  cotmty  court. 
■  Action  by  George  3.  Spear  agaliKt  Mrs.  H.  M. 
Fitzho^  for  a  balance'  due  for  nursery  stodL 
From  a  Judgment  in  favor  of  pLiintiff,  defendant 
appeals.    Afibmed. 

George- Q.  Richmond,  for  appellant. 

RKEU,  P.  J.  Appellee  (plaintiff  below),  a 
nurseryman,  brought  suit  before  a  Justice  of  the 
peace  to  recover  a  balance  claimed  to  be  due 
for  nursery  stock  so'd  and  delivered.  A  trial 
was  had,  with  Judgment  for  the  defendant  (ap- 
pellant), an  appeal  taken  to  the  coimty  court,  a 
trial  had  to  a  Jury,  verdict  for  the  plaintiff  for 
$24.80,  Judgment  upon  the  verdict,  and  an  appeal 
to  this  court.  There  Is  no  appearance  for  the 
appellee.  There  are  12  errors  assigned,  of  which 
the  eleventh  is  as  follows:  "Tliat  the  court  err- 
ed in  giving  Instructions  numbered  from  1  to  12, 
hicluslve."  This  Is  the  only  error  of  the  suppos- 
ed 12  relied  upon  for  reversal,  and  is  confined 
to  the  first  part  of  the  third  Instruction.  The 
argument  Is  confined  to  tills  third  Instruction, 
which  Is  as  follows:  "The  contract  between  the 
parties  is  contaiurd  In  a  partly-printed  order 
signed  by  the  defendant,  and  addressed  to  the 
plaintiff,  which  has  been  introduced  in  evidence 
and  marked  'Plaintiff's  Exhibit  A."  With  re- 
gard to  this  contract,  you  are  Instnicted,-  as  a 
matter  of  law,  that  all  oral  negoti.itions  or  stipu- 
lations between  the  parties  wlilch  preceded  or 
accompanied  the  execution  of  the  Instrument  are 
to  be  regarded  as  merged  In  It,  and  the  written 
Instrument  Is  to  be  treated  an  the  exclusive  in- 
strument of  ascertaining  the  agreement  by  which 
the  contractors  bound  themselves.  Where  th«e 
is  anj-  ambiguity  apparent  upon  the  face  of  a 
written  instrument,  the  Jury  may  take  Into  con- 
sideration the  oral  testimony  Introduced  for  the 
purpose  of  explaining  tbat  ambiguity.  There  is 
an  apparent  ambiguity  In  this  contract,  as  to  the 
place  from  which  the  trees  were  to  be  dug,  and 
the  Jury  may"  determine  from  the  testimony 
wbether  or  not  it  was  agreed-betwoen  plaintiff's 
agent  and  the  defendant  that  the  trees  and  nurs^ 
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ay  «tock  mendoned  in  fbe  contract  were  to  be 
dog  or  grown  In  Colorado  or  elsewhere."  Upon 
the  trial  a  paper  was  introduced  in  evidence, 
signed  by  the  appellant,  but  not  by  appellee, 
and  on  examination  proves  to  be  an  order  for 
the  nnrseiy  stock  purchased,  with  the  prices  car- 
ried out,  tiie  whole  bill  purchased  amounting  to 
$2ft  -Thia  is  the  paper  called  a  "contract"  in 
the  instruction.  If  a  contract  at  all,  it  vras  cer- 
tainly unilateral,— was  only  the  contract  of  ap- 
pellant. Consequently  the  first  part  of  the  in- 
struction, if  taken  alone,  would  be  misleading 
and  erroneous;  but  the  Instruction  must  be  tak- 
en as  a  whole,  and  the  latter  part  modifies  the 
former  and  renders  It  Innocuous.  The-  court 
charged  that,  where  there  was  any  ambiguity 
apparent  upon  the  face  of  a  written  Instrument, 
the  ambiguity  might  be  explained  by  oral  testi- 
mony. He  stated  that  there  was  an  apparent 
ambiguity  in  the  contract,  as  to  the  place  ftom 
which  the  trees  were  to  be  dug,  and  whether  by 
the  agreement  the  trees  were  to  be  those  grown 
In  Colorado  or  elsewhere  was  a  ftict  the  jury 
were  to  find  from  the  evidence.  The  contract 
In  that  respect  could  hardly  be  called  ambiguous, 
as  it  contained  nothing  on  the  subject  wtiateTer. 
Consequently  the  court  was  correct  in  submitting 
to  the  jury  the  questions  as  to  what  the  contract 
of  appellee  was.  Analyzed,  the  instruction 
would  appear  to  be  that  if  the  written  contract 
was  unambiguous  It  would  be  conclusive  in  itself, 
but  being  ambiguous  it  was  Inconclusive,  and 
the  fact  must  be  found  from  the  evidence.  On 
examination  of  the  bill  of  exceptions,  I  find  the 
principal  defense  consisted  in  the  claim  tliat  the 
agreement  was  that  the  stoc^  should  be  Colorado 
grown,  whereas  the  stock  delivered  was  from  the 
Interior  of  Nebrasiia;  but  the  court  admitted  all 
the  evidence  offered  in  regard  to  the  contract, 
also  considerable  evidence  in  regard  to  the  com- 
inratlve  merits  of  the  stock  from  the  two  locali- 
ties. Then,  the  court  having  charged  the  jury 
In  the  latter  part  of  the  instruction  that  the  fact 
must  be  determined  from  the  evidence,  regard- 
less of  the  contract,  I  cannot  see  that  the  ap- 
pellant was  injured  or  the  juiy  misled  by  the 
first  part  It  is  true,  the  first  might  have  been 
safely  omitted,  and  might  be,  like  the  charge 
made  against  the  paper,  rathn:  ambiguous,  had 
the  jury  not,  in  the  latter  clause,  been  charged 
to  disregard  it  The  jury  evidently  found  from 
the  evidence  either  that  it  was  not  the  contract, 
or  that  if  it  was  it  was  immaterial,  or  the  juiy 
may  have  found,  as  there  was  evidence  to  sup-- 
port  such  a  finding,  that  appellant  knowing  that 
the  trees  were  not  Colorado  but  Nebraslca  grown, 
and  having  protested  against  receiving  tbsm  tar 
that  reason  at  first  and  having  afterwards  em- 
ployed the  agent  with  whom  she  dealt  to  set  the 
trees  out  upon  her  premises,  it  was  a  waiver  of 
the  former  objection,  and  an  acceptance  with 
full  knowledge  of  the  fact  relied  upon  as  a  de- 
fense. The  supposed  error  in  the  instruction 
being  the  only  one  relied  upon,  and  appellant 
baying  been  allowed  great  latitude  in  evidence 
upon  the  trial,  the  verdict  of  the  jury  and  judg- 
ment of  the  court  will  not  be  dlstuitted.  Af- 
firmed. 


(8  Colo.  A.  m 
OIFFOBO  T.   OALLAWAX,  Ooaaif 
Treasurer. 

(Court  of  Appeals  of  Colorado.     Oct  12,  1886.) 
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Under  Gen.  St  |  2818,  which  declares  in 
terms  that  all  taxes  shall  be  levied  at  a  fixed 
date,  and  shall  be  a  perpetual  lien  upon  all  land 
subject  to  taxation  uatfl  the  taxes  and  penaltr 
are  paid,  as  modified  by  sections  2819  et  seq., 
which  make  taxes  levied  and  assessed  upon  per- 
sonal property  a  Uen  on  the  property  against  whicb 
the  taxes  are  assessed,  and  give  the  countieB 
power  to  protect  themselves  l^  distraint. — none 
of  which,  nowever,  contain  an  express  declara- 
tion tliat  the  taxes  shall  be  a  lien  superior  to  all 
antecedent  incumbrances, — ^taxes  levied  against 
the  personal  property  of  an  owner  subsequent  to 
the  execution  of  an  incumbrance  on  land  in  &vor 
of  a  tiiird  party  are  not  a  lien  superior  in  ri^t  to 
that  secDrity. 

Error  to  district  court,  Montrose  county. 

Petition  by  James  M.  Gifford  for  a  virrlt  at 
mandamus  to  compel  D.  A.  Callaway,  county 
treasurer  of  Montrose  coimty,  to  receive  a  defi- 
nite sum  assessed  as  taxes  on  certain  real  e»- 
tate,  and  issue  a  receipt  as  for  all  the  taxes 
assessed.  From  a  judgment  in  favor  of  de- 
fendant, plalntifl  brings  error.    Beversed. 

The  matters  presented  by  this  record  are 
raised  by  the  demurrer  of  Callaway,  the  coun- 
ty treasurer  of  Montrose  county,  to  a  com- 
plaint filed  by  Gifford  to  obtain  a  mandamua 
to  compel  the  treasurer  to  receive  the  definite 
sum  of  $363.30,  which  was  the  amount  of  the 
taxes  levied  on  certain  real  property,  and  to 
issue  a  receipt  as  for  all  the  taxes  assessed. 
The  substantial  allegations  with  which  we  are 
concerned  are,  generally,  the  plaintiff's  owner- 
ship of  certain  property  in  Montrose  oonnty; 
that  title  was  acquired  by  a  foreclosure  on 
the  9th  of  September,  1893,  of  a  deed  of  trust 
theretofore  executed  by  the  then  owner,  David 
Wood,  on  the  1st  of  April,  1889.  The  assess- 
ment and  levy  of  taxes  for  the  year  1891  in  tbe 
sum  of  $363.30  was  stated,  tt^ther  with  tbe 
plaintiff's  tender  of  tbe  sum  requisite  to  liqui- 
date them.  The  tender  was  refused,  although 
it  was  said  to  be  the  full  amount  of  the  taxes 
assessed  against  the  property,  and  the  treas- 
urer demanded  tbe  further  sum  of  $299.30, 
which  was  the  amount  of  taxes  levied  oa  the 
personal  property  of  David  Wood  for  the  year 
1891.  The  dispute  between  the  owner  and 
the  treasurer  led  to  tbe  sale  of  the  property, 
which  was  recorded  in  the  treasurer's  records 
of  Montrose  county,  and  constituted  a  cloud 
on  the  title.  The  plaintiff's  willingness  to  pay 
the  taxes  levied  against  the  realty  was  char- 
ged, and  such  other  averments  made  as  were 
essential  to  establish  the  plaintiff's  cause  of 
action,  if  any  he  had.  The  controversy  Is  over 
tbe  matter  of  the  lien  for  personal  taxes  on 
realty.  To  bring  the  matter  in  issue  out  clear 
ly,  the  statutes  which  control  it  must  be  stat- 
ed. As  tn  most  states,  the  legislature  lias  at- 
tempted to  provide  for  and  regulate  the  collec- 
tion of  bU  taxes.  The  only  enactments  em- 
bracing this  subject  are  tbe  following: 
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Section  2818:  "All  taxes  shall  be  levied  for 
the  fiscal  year  Andlng  November  thirty  (30) 
(thirtieth)  In  each  year,  and  shall  be  a  per- 
petual Hen  upon  all  real  estate  subject  to 
taxation,  until  such  taxes  and  any  penalty, 
charges  and  interest  which  have  acci-ued  there- 
on, shall  be  paid;  and  any  property,  real  or 
personal,  which  has  by  mistake  or  oversight 
been  omitted  from  the  tax  Hat  for  any  year 
or  years,  shall  be  subject  to  assessment  for  all 
back  taxes  properly  chargeable  thereon." 

Section  2819:  "All  taxes  levied  or  assessed 
upon  personal  property  of  any  kind  whatso- 
ever, shall  be  and  remain  a  perpetual  lien 
upon  the  property  so  levied  upon,  until  the 
whole  amount  of  such  tax  is  paid;  and  if  such 
tax  shall  not  be  paid  on  or  before  the  first 
day  of  January  next  succeeding  each  levy,  it 
Is  hereby  made  the  duty  of  the  county  treas- 
urer to  collect  the  same  by  distress  and  sale 
of  any  of  the  personal  property  so  taxed,  or  of 
any  other  personal  property  of  the  person  as- 
sessed; and  If  such  property  so  taxed,  or  any 
part  thereof,  shall  have  been  removed  from 
the  county  wherein  the  same  was  taxed,  or  is 
so  conditioned  that  the  treasurer  cannot  find 
or  obtain  the  same,  then  the  county  treas- 
urer shall  sue  the  person  so  taxed,  in  an  ac- 
tion of  debt  before  any  court  of  his  county  hav- 
ing jurisdiction;  and  upon  the  trial  of  any 
such  cause  the  tax  roll  or  a  certificate  from  the 
county  treasurer  of  the  amount  of  such  tax, 
and  that  the  same  is  not  paid,  shall  be  prima 
facie  evidence  that  the  amount  claimed  is  due 
and  unpaid,  and  may  obtain  a  judgment  for 
the  amount  of  such  tax,  together  with  all  costs. 
Interest  and  charges  thereon,  and  may  have 
execution  thferefor  against  any  of  the  property, 
real  or  personal,  of  such  person:  provided, 
however,  that  nothing  in  this  section  shall  be 
80  consti-ued  as  to  prevent  the  treasurer  from 
distraint  and  sale  of  such  property,  as  pro- 
vided In  section  fifty-six  of  this  act,  nor  to 
operate  as  a  change  or  repeal  of  section  ten 
of  this  act." 

Section  2887;  "No  personal  demand  of  taxes 
shall  be  necessary;  but  it  is  the  duty  of  every 
person  subject  to  taxation  to  attend  at  the 
office  of  the  treasurer,  between  the  first  day  of 
November  and  the  thirtieth  day  of  December 
of  each  year,  and  pay  his  taxes;  and  if  any 
person  shall  neglect  or  foil  to  pay  such  tax,  un- 
til after  the  thirtieth  day  of  Decemtier  follow- 
ing the  levy  of  the  same,  the  treasurer  may 
make  the  same  by  distress  and  sale  of  any  of 
his  personal  property." 

Section  2890:  "If  the  treasurer  has  reason 
to  believe  that  any  person  charged  with  taxes 
upon  personal  property  is  about  to  remove 
such  property  from  the  county,  or  to  sell, 
transfer,  assign,  convey  or  conceal,  or  other- 
wise dispose  of  the  same,  or  to  cause  the 
same  to  be  done,  such  treasurer  may  at  any 
time  after  such  taxes  are  due  proceed  to  col- 
lect the  same,  with  costs  and  charges,  by  dis- 
tress and  sale  of  any  personal  property  of 
sucti  person  in  the  manner  provided  in  this 
act" 


Section  2912:  "The  county  treasurer  shall, 
before  the  twentieth  day  of  April  in  each  year, 
make  out  a  list  of  all  lands  add  town  lots 
subject  to  sale,  describing  such  lands  and  town 
lots  as  the  same  are  described  on  the  tax  roll, 
with  an  accompanying  notice  stating  that  so 
much  of  each  tract  of  land  or  town  lot  de- 
scribed in  said  list  as  maybe  necessary  for  tliat 
purpose,  will,  on  a  day  specified  thereafter,  and 
the  next  succeeding  days,  be  sold  by  him  at 
public  auction  at  the  county  treasurer's  of- 
fice, for  the  taxes  and  charges  thereon,  and 
taxes  and  charges  ass!essed  against  the  owner 
thereof  for  personal  property."  Then  follows 
the  form  of  the  list  with  a  general  direction  in 
regard  to  the  giving  of  notice  of  the  publica- 
tion of  the  tax  list. 

All  the  general  details  to  be  observed  by  the 
treasurer  in  enforcing  the  collection  and  pay- 
ment of  delinquent  taxes  are  provided  for  in 
the  statute.  These  need  not  be  noticed,  for 
the  case  is  not  at  ail  dependent  on  the  proceed- 
ings taken  by  the  treasurer,  nor  are  his  acts 
questioned  because  of  any  irregularities.  The 
demurrer  was  sustained,  and  error  is  prose- 
cuted. 

Black  &  Catlin,  for  plaintiff  in  error.  John 
Gray,  for  defendants  In  error.  Talbot,  Denl- 
son  &  Wadley  and  Bdward  D.  Upham,  amicl 
curlte. 

BISSELL,  J.  (after  stating  the  facts).  The 
Issue  between  the  taxpayer  and  the  authori- 
ties is  very  sharply  defined.  The  treasiirer  in- 
sists the  statutes  make  all  personal  taxes  a 
lien  on  realty  which  is  superior  to  any  other 
incumbrance,  and  to  all  classes  of  securities, 
whether  prior  in  time  or  subsequent.  In  the 
oral  argument  as  well  as  in  the  briefs  counsel 
have  discussed  not  only  the  question  which 
is  necessarily  involved,  but  also  the  general 
proposition  respecting  the  existence  or  non- 
existence of  a  lien  on  realty  for  personal  taxes. 
It  is  quite  possible,  under  some  circumstances 
we  might  feel  compelled  to  discuss  and  de- 
cide it.  Possibly  the  determination  of  this 
question  would  be  quite  as  satisfactory  as  the 
settlement  of  the  precise  Issue.  But  our  con- 
clusions respecting  the  particular  matter  pre- 
sented will  wholly  adjudicate  the  case,  and 
we  do  not  feel  quite  at  liberty  to  pursue  the 
other  line  of  inquiry,  notwithstanding  its  very 
great  public  importance  and  the  genei-al  inter- 
est manifested  respecting  it.  Wherever  coin^s 
depart  from  the  lines  which  must  be  necessari- 
ly followed,  somewhat  of  the  binding  force  of 
the  opinion  is  destroyed  by  the  suggestion  that 
the  matter  is  in  reality  obiter  to  the  decision, 
even  though  therein  might  be  found  a  very 
substantial  basis  on  which  to  rest  it.  We 
therefore  leave  this  matter  of  the  general  lien 
for  personalty  taxes  undetermined.  Whatever 
appears  to  be  a  discussion  of  this  question 
must  be  taken  as  limited  to  the  one  thing  de- 
cided, and  that  is  that  taxes  levied  against 
the  personal  pi-operty  of  an  owner  subsequent 
to  the  execution  of  an  incumbrance  on  land 
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in  favor  of  a  third  party  are  not  a  lien  superior 
in  right  to  that  security.  The  fundamental 
right  of  all  goyemments  to  levy  taxes  is  uni- 
versally recognized.  The  power  is  broad 
enough  to  include  authority  to  malce  the  taxes 
a  lien  which  shall  override  any  other  security 
or  incumbrance,  whether  created  anterior  to 
the  levy,  or  subsequent  to  the  assessment 
To  ascertain  whether  It  has  been  exercised  in 
any  given  case,  we  must  resort  to  the  pai-tlc- 
ular  legislation  respecting  It  In  the  Jurisdic- 
tion wherein  the  lien  is  asserted.  In  the  ab- 
sence of  legislation,  the  state  must  first  looi£ 
to  the  pereonal  property  of  the  taxpayer  for 
-the  satisfaction  of  its  imposts,  and  only  resort 
to  the  land  when  that  remedy  has  been  fully 
exhausted.  1  Blackw.  Tax  Titles,  c.  9,  §  iilO 
et  seq.;  Pettlt  v.  Black,  8  Neb.  52;  Abbott  v. 
Edgerton,  53  Ind.  196;  Johnson  v.  Halm,  4 
Neb.  139.  In  no  general  sense  are  these  au- 
thorities applicable,  because  there  is  affirma- 
tive legislation  on  the  subject.  Under  some 
conditions  taxes  are  a  lien  on  realty,  but  they 
have  this  force  because  of  the  enactments. 
Legislation  directly  charging  the  realty  is  pre- 
requisite to  its  existence;  without  it,  taxes  are 
not  thus  collectible,  either  as  agahist  the  own- 
er or  an  incumbrancer.  Meriwether  v.  Gar- 
rett, 102  U.  S.  472;  Heine  v.  CommlsslonerB, 
19  Wall.  655;  Jodon  v.  City  of  Brenham,  57 
Tex.  G55. 

Power  being  conceded,  and  legislation  directed 
to  that  end  in  force,  we  are  next  to  determine 
the  extent  and  scope  of  the  statutes  relating  to 
the  subject.  Rules  for  the  construction  of  stat- 
utes are  of  such  an  elastic  character,  and  so  gen- 
erally applied  with  reference  to  the  subject-mat- 
ter, and  the  end  to  be  accomplished,  that  It  is 
always,  a  dlflScuIt  and  a  delicate  ta^  to  use 
terms  which  in  strict  precision  shall  exactly  ex- 
press what  must  control  the  cotirts  in  the  exer- 
cise of  their  functions.  The  construction  of 
revenue  laws  has  been  the  subject  of  many  ju- 
dicial determinations,  and  has  occupied  the  at- 
tention of  learned  writers.  They  universally 
agree  that  special  consideration  must  be  given 
to  the  purposes  for  which  such  laws  are  enacted. 
Ihey  are  Intended  to  provide  the  revcJiues  which 
are  essential  to  governmental  existence,  in 
construing  such  laws,  great  care  must  be  taken 
not  only  to  secure  to  the  government  what  is 
essential,  and  prevent  the  taxpayer  from  escap- 
ing the  btnden  justly  laid  on  him,  but  also  to 
see  that  the  citizen's  property  Is  not  taken  unless 
It  is  subject  to  the  tax.  On  this  general  basis 
the  courts  have  declared  that  revenue  statutes 
must  be  strictly  construed,  and  the  words  used 
taken  according  to  their  natural  and  obvious  im- 
port. This  win  give  the  government  the  amplest 
power  to  effectuate  its  objects,  and  reUeve  the 
citizen  from  all  imjust  burdens.  This  is  equi- 
table to  the  government,  and  it  is  fair  to  the 
'  citizen.  The  construction  is  sometimes  termea 
strict,  and  at  other  times  the  rule  is  said  to 
requhe  an  interpretation  which  shall  favor  the 
public.  As  put  by  one  learned  author:  "When 
tliere  is  any  ambiguity  fbund,  the  construction 
>must  be  in  favor  ot  the  public,  because  it  is  a 


general  rule  that,  where  the  public  are  to  be 
-ihaiged  with  the  burden,  the  Intention  of  the 
legislature  to  impose  that  burden  must  be  ex- 
plicitly and  distinctly  shoivn."  Potter,  D^ww. 
iSt.  p.  255.  This  is  In  harmony  with  the  adjudi- 
cated cases  and  the  opinions  of  text  writers. 
Cooley,  Tax*n,c.  9;  Suth.  St  Const  c.  14;  Hab- 
bord  V.  Brainard,  35  Conn.  563.  The  principle 
has  been  clearly  recognized  by  our  suprenoe  court 
Gomer  v.  ChafTee,  6  Colo.  314;  Aggers  v.  Peo- 
ple, 20  Colo.  348,  38  Pac.  386.  Many  of  the 
difficulties  which  might  otherwise  attend  the 
constnictlon  of  the  statutes  are  therefore  very 
largely  removed.  The  defendants  in  error  rely 
chiefly  on  the  general  iH^raseology  of  section  2818 
of  the  General  Statutes  quoted  in  the  statement 
Its  language  is  comprehensive  and  significant 
and  in  terms  declares  that  all  taxes  shall  be  lev- 
ied at  a  fixed  date,  and  shall  be  a  perpetual  lien 
upon  all  real  estate  subject  to  taxation  until 
the  taxes  and  penalty  are  paid.  The  plaintiff 
in  error  contends  that  it  was  the  purpose  of  Xhe 
legislature  to  provide  only  that  the  taxes  on  any 
piece  of  realty  should  be  a  lien  on  it  until  it 
was  paid.  The  county  insists  that  the  section 
Is  an  evident  expression  of  the  legislative  intent 
to  make  taxes  of  all  descriptions,  whether  on 
realty  or  personalty,  a  lien  on  the  lands  of  the 
person  against  whom  the  taxes  are  assessed. 
We  need  not  decide  which  construction  Is  le- 
gitimate, nor  whether  only  those  taxes  are  a  lien 
which  are  levied  on  a  particular  piece  of  land, 
nor  whether,  under  any  other  dreumstances, 
like  those  which  would  be  present  if  the  per»3D- 
alty  agaUist  which  the  taxes  were  levied  had 
been  removed  from  the  county  or  the  state, 
whereby  the  government  was  Uable  to  lose  its 
revenues,  the  tax  would  be  a  lien  on  realty,  be- 
cause no  such  case  Is  presented.  Furthennore, 
the  subsequent  section  compels  a  difterent  con- 
clusion with  reference  to  the  priority  of  tlie  to- 
cumbrance.  According  to  section  2819,  taxes 
levied  and  assessed  vpon  personal  property  are 
a  lien  upon  the  property  against  whidi  the  taxes 
are  assessed.  If  the  taxes  be  not  paid  by  tie 
date  named,  the  treasurer  Is  by  that  and  sabse- 
quent  sections  authorized  to  proceed  to  collect 
them  by  a  distraint  of  the  personal  property  on 
which  the  lien  exists.  The  right  of  the  tieaa- 
urer  to  distrain  extends  not  only  to  a  seizure  at 
the  thne  the  taxes  are  due,  but  he  may  at  any 
time  after  tlie  taxes  are  assessed,  if  tie  appre- 
hends danger  of  loss,  proceed  to  seize  and  adl 
the  property  on  wlilch  the  statute  has  given  a 
lien.  iSo  broad  is  this  power,  and  so  ample  for 
tlie  purposes  of  prjtecting  the  government  that 
it  may  well  be  doubted  whether,  in  any  case, 
personalty  taxes  may  be  charged  as  a  lien  on 
land.  But  we  do  not  intend  to  express  an  au- 
thoritative opinion  on  that  subject  We  simidy 
hold  that,  where  the  language  la  not  direct,  posi- 
tive, and  specific,  it  cannot  be  held  to  create  a 
lion  on  land  for  taxes  which  is  superior  to  ante- 
cedent incumbrances.  iSuch  a  construction 
would  unjustly  destroy  the  security;  it  would 
annul  the  most  solemn  contracts;  It  would  take 
one  man's  prop^riy  to  pay  another  man's  debt, 
for  the  citizen  who  takes  the  incumbrance  ante- 
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cedent  to  the  levy  acquirss  a  rested  interest  In 
the  property,  which  can  only  be  taken  away 
from  him  by  the  exercise  of  some  power  which 
has  been  directly  conferred  by  a  l^islative  act. 
The  subject  has  been  exhaustively  discussed  in 
many  cases,  and  the  rule  which  we  announce 
has  received  the  approval  of  most  courts  in 
v-tiich  the  question  has  been  considered.  State 
V.  Mayor,  etc.,  of  Newailc,  42  N.  J.  Law,  38; 
MOler  V.  Anderson,  1  S.  D.  539,  47  N.  W.  95T; 
Oonnley's'  Appeal,  27  Pa.  St.  49;  BibUns  v. 
Clark.  00  Iowa,  230,  57  N.  W.  884,  and  59  N. 
W.  290;  Cooper  v.  Corbin,  105  HI.  224.  Some 
states  have  statutes  which  directly  provide  that 
the  lien  for  taxes  sliall  be  superior  to  all  other 
ciu'rges  and  incumbrances  and  securities.  Wherc- 
ever  there  is  such  legislation.  It  is  always  con- 
ceded to  have  the  force  and  effect  contended  for 
by  the  defendant  in  error,  and  .to  give  the  gov- 
ernment a  lien  superior  to  that  which  the  citizen 
bclds  by  virtue  of  the  prior  Incumbrance.  Such 
legislation  would  not  be  unconstitutional.  Gov- 
ernmental necessities  must  be  permitted  to  over- 
ride individual  equities,  and  the  sovereignty 
must  be  accorded  the  br<>adest  powers  for  the 
conservation  of  Its  own  existence.  We  have 
been  referred  to  no  case  which  extends  the  lien 
beyond  what  is  deemed  to  be  the  necessary  and 
inevitable  Import  of  the  language  used  by  the 
legislature.  Some  decisions  undoubtedly  bold 
general  langnnge  which  makes  all  taxes  a  lien 
broad  enough  to  give  the  state  a  lien  on  real 
estate  for  the  taxes  Imposed  on  personalty.  The 
authorities  are  not  in  harmony,  and  the  courts — 
as  notably  in  Iowa— have  not  always  adhered  to 
their  first  impressions.  We  are  less  embarrassed 
in  this  matter,  because  the  general  phraseology 
of  section  2S18  must  be  held  to  be  modified  by 
the  language  of  the  subsequent  sections,  and  by 
the  evident  purpose  of  the  legislature.  Conn- 
ties  have  full  autliority  and  power  to  protect 
themselves  by  the  process  of  distraint,  and  by 
the  broader  authority  give.i  them,  in  ease  of  an- 
ticipated danger,  to  seize  the  property  on  which 
■the  taxes  have  been  levied.  In  the  absence  of 
a  direct  act  declaring  that  the  taxes  shall  be  a 
lien  superior  to  all  antecedent  Incumbrances,  we 
do  not  believe  thase  revenue  laws  can  be  held 
to  cut  out  and  destroy  the  contractual  rights  ac- 
quired by  the  third  (erson  who  is  iinder  no  ob- 
ligation to  pay  the  tax.  This  construction  Is 
fully  supported  by  the  authorities,  protects  the 
i-overeigBtj'  In  the  collection  of  Us  dues,  and  the 
citizen  In  the  enjoyment  of  his  rights.  We  have 
been  referred  to  a  case  to  the  11th  Colorado 
(Larimer  County  v.  National  State  BaUk,  11 
Colo.  564,  10  Pac.  537),  where  the  l>ank  at- 
tempted to  recover  from  the  county  money  pre- 
viously paid  to  redeem  certain  property  from  a 
tax  sale.  The  court  held  the  payment  volun- 
tary, and  the  monoy  not  recoverable.  At  the 
conclusion  of  the  opinion  reference  was  made 
to  section  2912  of  the  statutes,  which  authorizes 
the  sale  of  land  for  taxes  and  for  the  taxes  as- 
ses-sed  against  the  owner  of  personal  property. 
The  statute  seems  to  have  been  attacked  by 
counsel  for  uncertainty,  and  as  against  public 
policy.     The  coutt  declares  the  contentions  not 


to  be  well  founded,  but  does  not  attempt  to  con- 
strue the  statute,  declare  its  force,  or  its  op- 
erative effect.  Possibly  the  opinion  lends  some 
si:^port  to  the  theory  contended  for  by  the  de- 
fendant in  error,  but,  if  that  Is  Its  necessaiy 
ccnstructton,  this  decision  in  no  manner  con- 
flicts with  it.  We  have  expressly  declared  our 
intention  not  to  decide  the  existence  or  non- 
existence of  a  lien  on  realty  for  personal  taxes, 
except  in  so  far  as  we  are  compelled  to  decide 
It  In  order  to  hold,  as  we  do,  that  the  lien.  If  it 
does  exist,  is  inferior  to  that  of  an  antecedent 
incumbrance.  The  ruUng  of  the  court  below  on 
demurrer  Is  not  in  acconi  with  these  views,  and 
the  judgment  will  accordingly  be  reversed.  Re- 
versed. 


(S  Oolo.  App.  4ai) 

BOARD  OF  COM'RS  OF  EL  PASO 

COUNTY  V.  FINCH. 

(Court  of  Appeals  oi  Colorado.     Oct.  12,  1896.) 

Schools  —  Codntt  Scpbkintendent  —  Dbputt — 
Compensation. 

1.  Mills'  Ann.  St.  §  3981,  provides  that,  if  for 
any  cause  the  county  superintendent  is  unable  to 
attend  to  the  duties  of  his  office,  he  may  appoint 
a  deputy,  who  may  exercise  all  the  functions  of 
the  snixrintendent,  "but  such  deputy  shall  draw 
no  salai-y  from  thn  public  fund:  provided  that 
the  suijerintendent  may  receive  a  per  diem  for  the 
service  of  such  deputy";  and  section  3989  pro- 
vides ttiat  for  the  time  necessarily  spent  in  the 
discharfK  of  his  duty  the  superintendent  shall 
receive  $5  per  day.  Hdd,  that  the  deputy  was  to 
be  paid  by  the  superintendent. 

2.  Laws  1891,  p.  312,  §  14,  providing  a  salary 
for  county  supenntenrlents  of  schools,  as  com- 
pensation for  tiieir  services,  and  making  no  pro- 
vision for  fees,  assistance,  or  incidental  expenses, 
repeals  any  statutory  provisions  authorizing  the 
superintendent  to  hire  a  deputy  at  the  expense  of 
the  county. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  Clarence  O.  Finch  against  the 
board  of  county  commissioners  of  El  Paso  coun- 
ty. Judgment  for  plaintiff.  Defendant  ap- 
peals.    Reversed. 

On  January  9,  1894,  appellee  became  county 
superintendent  of  public  schools  of  El  Paso 
county.  On  Januaiy  10,  1804,  he  appointbd  his 
wife  deputy  superintendent.  On  October  1, 
1894,  appellee  filed  with  the  county  commission- 
ers the  following  bill: 

"County  of  El  Paso  to  Clarence  O.  Finch,  Dr. 

Expenses  visiting  schools $  25  90 

Services  of  deputj': 

July,  20  days,  at  J.*?..')©.  ; 70  00 

Aug.,  15  days,  at  $3.50 ,       52  50 

Sept.,  18  days,  at  $3.50 «3  00 

Total    ?211  40" 

—And  by  the  board  disallowed  October  5th. 
On  Januaiy  15,  1895,  he  filed  the  foliowing  bill: 

"County  of  El  Pnao  to  Clarence  O.  Finch,  Dr. 
Services  of  deputy: 

Aug.  1.  July,  20  days ?  70  00 

Sept.  1.  August,  15  days 52  50 

Oc-t.   1.  Sept.,  18  days 03  00 

Nov.  1.  Oct.,  27  days 94  00 

Dec.  1.  Nov.,  26  days 91  00 

Jan.   1.  Dec,  24  days 84  00 

Total    f455  00" 
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—Which  Tras  disallowed  February  7,  1895.  Up 
to  this  date  it  appears  that  no  claim  for  serv- 
ices of  the  deputy  from  January  10th  to  July 
had  heen  made  or  bill  presented  to  the  board 
of  commissioners.  On  Februaiy  20,  1895,  a 
bill  was  filed,  commencing  at  the  date  of  the 
appointment  of  the  deputy  and  ending  with  the 
year,  embracing  the  two  former  bills  from  July 
to  December.  On  same  date  the  entire  bill 
was  rejected  by  the  county  commissioners.  An 
appeal  was  taken  from  the  decision  of  the  board 
of  county  commissl6ners  to  the  district  court  of 
El  Paso  county.  On  the  4th  day  of  March, 
180.5,  a  trial  was  had  to  the  court  without  a 
.  jni-y;  a  finding  against  the  county  for  the  serv- 
ices of  the  deputy,  amounting  to  ?987.  'ITie  fur- 
ther item  of  the  account  of  ?75.90  for  expenses 
of  visiting  schools  was  rejected.  The  board  of 
c('Unty  commissioners  appealed  to  this  court 
from  such  Judgment. 

Pearl  S.  Kin.?,  T.  B.  Stuart,  and  Chas.  A. 
Murray,  for  appelant.  J.  K.  Goudy,  for  appel- 
lee. 

REED,  P.  J.  (after  stating  the  facts).  The 
qvest'on  squarely  presented  In  this  case  Is: 
Under  the  statutes  In  force  Janr.ary,  1894,  had 
the  county  superintendent  of  public  Instruction 
authority  to  appoint  and  maintain  a  permanent 
deputy  In  his  office  to  assist  him  In  his  duties, 
and  charge  and  collect  fees  from  the  county  for 
the  services  of  such  deputy?  It  appears  that 
appellee  was  the  first  to  assume  the  right  to 
appoint  a  permanent  deputy  In  the  county  of 
EI  Paso,  and  that  he  decided  upon  the  authority 
to  do  so,  and  tlic  necessity  for  such  action,  be- 
fore entering  upon  the  duties  of  his  office,  as  he 
entered  the  office  January  9th  and  appointed 
his  wife  on  the  10th.  The  county  commission- 
ers denied  sudi  authority,  and  rejected  all  bills 
presented  for  such  services.  The  court  held,  In 
effect,  that  the  appointment  of  the  deputy  vmn 
a  matter  of  discretion  wltti  the  county  superin- 
tendent; that  he  was  to  decide  ui>on  the  neces- 
sity of  such  appointment,  ,and  hif  decision  was 
conclusive.  The  language  of  the  court's  find- 
ing is:  "When  the  county  superintendent  pre- 
sented an  Itemized  bill  for  the  services  of  such 
deputy,  duly  verified,  It  became  the  duty  of  the 
commissioners  to  examine  the  bill;  and,  as  no 
stated  per  diem  for  the  services  of  a  deputy  is 
fixed,  it  became  thebr  duty  to  fix  a  reasonable 
per  diem  for  such  services,  and  if  the  per  diem 
charged  was  reasonable  the  bill  should  have 
been  approved,"— divesting  the  commissioners 
of  all  power  in  the  premises  except  as  to  the 
amount  of  compensation  to  which  the  deputy 
was  entitled,  making  the  payment  of  some  rea- 
sonable per  die  n  compensation  obligatory. 

It  la  contended  by  counsel  for  appellee  that 
the  provisions  of  the  statute  In  force  prior  to 
1891  in  regard  to  the  appointment  and  com- 
pensation of  a  deputy  were  not  repealed  by 
the  act  of  1891.  The  provisions  of  the  stat- 
ute, previous  to  the  act  of  1801,  necessary  to 
be  considered,  are:  Section  3970,  Mills'  Ann.  St. 
"If  attendance  upon  the  examination  at  the 


county  seat  woi*  a  hardship  to  one  or  oiore 

teachers  In  the  county,  he  may  provide  for  sacb 
teacher  or  teachers  to  take  the  examination  at 
some  convenient  place  imder  the  direction  of  a 
deputy,  who  shall  transmit  to  the  county  super- 
intendent the  written  answers  of  each  applica- 
tion as  soon  as  the  same  examination  is  com- 
pleted. Such  deputy  shall  receive  the  som  of 
five  dollars  per  day  for  conducting  such  ex- 
aminations, when  such  examinations  are  cer- 
tified to  the  county  commissioners  by  the  coun- 
ty superintendent."  Sectton  3981,  Id.:  "If 
for  any  cause  the  superintendent  is  unable  to 
attend  to  the  duties  of  his  office,  he  may  ap- 
point a  deputy,  who  shall  take  the  nsoal  oath 
of  office,  and  who  may  exercise  all  the  func- 
tions of  the  county  superintendent,  but  sncb 
deputy  shall  draw  no  salary  from  the  public 
fund:  provided  that  the  superintendent  may 
receive  a  per  diem  for  the  service  of  such  dep- 
uty." Section  3989,  Id.:  "For  the  time  neces- 
sarily spent  in  the  discharge  of  his  duty,  be 
[the  superhitendent]  shall  receive  five  dollars 
per  day  and  fifteen  cents  for  each  mile  neces- 
sarily traveled  one  way.  He  shall,  as  far  as 
practicable,  render  an  itemized  bill  of  hte  serv- 
ices and  mileage,"  etc. 

Before  proceeding  to  the  question  of  the  re- 
peal of  those  provisions  by  the  act  of  1801,  It 
will  be  necessary  to  examine  them  and  ascer- 
tain under  what  circumstances  a  deputy  could 
be  appointed  and  how  paid.'  When  It  worked 
a  hardship  upon  teachers  at  a  distance  to  at- 
tend examination  at  the  coimty  seat,  the  super- 
intendent, ht  his  discretion,  was  allowed  to  ap- 
iwlnt  a  special  deputy  to  make  the  examina- 
tion at  a  convenient  place.  Such  deputy  'was 
required  to  transmit  to  the  county  superin- 
tendent the  written  answers  of  each  applicant, 
makhig  the  duty  of  the  deputy  purely  clerlcaL 
and  leaving  the  principal  to  decide  upon  the 
fitness  of  the  candidate.  Such  examinations 
are  to  be  certified  by  the  superintendent  to  the 
county  commissioners,  who  are  required  to  al- 
low such  deputy  five  dollars  per  day  for  the 
services.  It  is  obvious  that  such  compensa- 
tion was  to  be  paid  from  the  general  fund,  un- 
der the  control  of  the  board  of  eommlssk>ners, 
and  such  board  had  no  discretion  in  regard  to 
the  amount  to  be  paid,  nor  the  necessity  for 
the  appointment;  but  such  authorization  was 
by  the  statute  to  be  only  temporary,  to  ex)ver 
the  exigencies  of  the  occasion,  and  with  the 
close  of  the  examination  and  transmission  of 
the  written  report  his  appointment,  dutle.s 
and  compensation  ended. 

Section  3981:  "If  for  any  cause  the  superin- 
tendent Is  unable  to  attend  to  the  duties  of 
his  office,  he  may  appoint  a  deputy,"  etc.  There 
was  no  provision  for  the  appointment  of  a 
deputy  to  assist  the  superintendent  in  the  du- 
ties of  his  office.  When  the  superintendent 
was  "unable"  he  was  allowed  to  appoint  a  dep- 
uty in  his  place  and  stead,  and,  having  tak- 
en the  oath  of  office  required,  be  was,  as  to 
the  administration  of  the  duties  of  the  office 
and  as  to  the  public,  the  county  superintend 
ent,  and  his  official  acts  entitled  to  the  same 
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recognition  and  consideration  as  those  of  liis 
princlpa],  when  administering  the  ofSce.  But 
here  it  stops,  for  it  Is  especially  provided, 
"Such  deputy  sbaJl  draw  no  salary  from  the 
public  fund."  Consequently,  the  appointment, 
compensation,  and  payment  of  the  deputy  were 
matters  In  which  the  board  of  county  commis- 
sioners had  no  discretion  or  Interest  whatever. 
There  was  no  provision  for  the  payment  from 
the  county  fund  of  the  deputy,  nor  any  provi- 
sion for  the  layment  of  two  persons.  The 
deputy  was  employed  and  paid  by  the  super- 
intendent during  his  disability,  and  could  only 
perform  the  duties  of  superintendent  during 
such  disability;  and  the  statute  makes  no  pro- 
vision for  any  payment  to  the  deputy,  but  ex- 
pressly provides  that  the  superintendent  shall 
receive  his  own  per  diem  compensation,  as  pro- 
vided In  the  next  section,  for  the  service  of 
his  deputy  in  his  place,  during  his  incapacity 
to  perform  the  duties.  Under  the  statutes  re- 
lied upon  there  Is  no  authority  to  employ  a 
deputy  to  be  paid  by  the  county,  except  for 
brief  periods,  and  for  a  temporary,  specific 
duty,  and  the  employment  of  any  other  deputy 
to  be  paid  from  the  public  fund  is  expressly 
prohibited  by  section  3981.  Even  when  una- 
ble to  perform  the  duties  of  his  office  the 
county  superintendent  must  employ  and  pay 
the  deputy,  and  the  only  compensation  for  ad- 
ministrating the  office  was  the  five  dollars  a 
day  provided  by  the  statute.  I  must  conclude 
that  even  under  the  former  statute,  upon  which 
appellee  relies,  there  was  no  authority  to  em- 
ploy a  deputy  to  be  paid  by  the  county  com- 
missioners from  the  public  fund  under  their 
control. 

In  1801  the  legislature  deemed  it  advisable 
to  make  certain  offices  salaried  instead  of  fee 
offices,  depending  upon  the  duties  performed. 
Among  these  was  the  office  of  county  superin- 
tendent of  schools.  In  section  14  of  the  act 
(Sess.  Laws  1891,  p.  312)  It  is  provided:  "Coun- 
ty superintendents  of  schools  •  •  •  shall 
receive  the  following  compensation  for  their 
services  to  be  paid  quarterly  out  of  the  coun- 
ty treasury,  to  wit,  *  •  *.  In  counties  of  the 
second  class  the  sum  of  twenty-flve  hundred 
dollars."  El  Paso  county  was  by  the  act,  in 
section  1,  made  second  class.  "Section  26.  All 
acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed."  There 
Is  no  provision  for  the  employment  of  a  deputy. 
The  learned  district  judge  held  the  appoint- 
ment of  a  deputy  in  the  discretion  of  the  super- 
intendent. He  undoubtedly  had  the  right  to 
appoint  a  deputy  If  he  saw  fit.  The  question 
is  not  in  regard  to  his  right  to  appoint,  but  in 
regard  to  the  payment  of  such  deputy.  The 
suit  was  brought  to  compel  the  county  commis- 
sioners to  pay  from  the  public  fund.  In  the 
statute  relied  upon  by  appellee  and  the  court, 
the  court,  in  citing  the  provisions  of  section 
3981,  overlooked  and  failed  to  cite  the  Impor- 
tant clause,  "but  such  deputy  shall  draw  no 
salary  from  the  p'jbllc  fund."  It  Is  clear,  from 
the  express  language  of  the  statutes,  that  the 
sum  of  12,500  was  to  be  the  compensation  for 


the  performance  of  the  entire  duties  of  the  of- 
fice; there  being  no  provision  for  fees,  assist- 
ance, or  Incidental  expenses.  Consequently, 
an  administration  that  Involved  greater  ex- 
pense, or  payment  of  any  greater  sum  from  the 
county  treasury,  was  clearly  impliedly  forbid- 
den, and  any  provision  of  the  former  law  that 
might  be  construed  as  authority  to  employ  at 
the  exi>en6e  of  the  county  was,  in  so  many 
words,  repealed.  As  shown  above,  the  only  pro- 
vision for  employment  of  a  deputy  to  be  paid 
from  the  public  fund  was  that  for  the  examina- 
tion of  teachers  at  a  distance  from  the  county 
seat  That,  as  far  as  the  payment  was  con- 
cerned, was  inconsistent  with  the  later  act, 
and  was  repealed  by  the  act  of  1891.  That  the 
$2,500  per  annum  was  Intended  by  the  legisla- 
ture as  the  entire  compensation  appears  to 
have  been  partially  recognized  by  the  learned 
conrt  In  his  decision.  In  the  former  statute 
It  was  provided  that  the  superintendent  should 
receive  "fifteen  cents  for  each  mile  necessarily 
traveled  one  way."  This  was  held  to  have 
been  repealed,— a  clear  recognition  of  the  fact 
that  the  salary  was  to  be  the  only  compensation. 
Why  this  should  be  regarded  as  repealed,  and 
other  far  more  questionable  provisions  retained, 
I  cannot  understand. 

Upon  the  trial,  testimony  was  allowed  to 
show  the  necessity  of  a  deputy.  Assistance 
may  have  been  necessary,  but  if  such  was  the 
fact  it  was  clearly  the  intention  of  the  legisla- 
ture that  It  should  be  paid  by  the  superin- 
tendent from  his  salary.  There  is  no  provi- 
sion for  the  iMiyment  for  the  administration  of 
the  office,  by  the  commissioners,  of  any  amount 
except  the  salary,  which  Is  to  be  paid  (juarterly. 
The  question  of  help  In  the  office,  and  necessi- 
ty, are  not  factors  In  the  controversy.  The 
county  commissioners  are  not  Invested  with 
any  discretion  In  regard  to  the  disbursement 
of  funds  Intrusted  to  them.  They  can  only  be 
BiH>lled  as  directed  by  law.  For  any  imwar- 
ranted  use  of  county  money  without  legal  au- 
thority, they  would  be  responsible  Indlvldtwl- 
ly.  It  follows  that  the  county  commissioners 
were  warranted  In  rejecting  the  bills  and  re- 
fusing payment.  To  give  the  statute^any  oth- 
er construction  would  place  any  county  In  the 
state  within  the  control  of  the  county  super- 
intendent. He  could  decide  upon  the  neces- 
sity, and  swear  to  it  if  necessary,  and  his  con- 
clusion be  final;  and  in  the  exercise  of  what 
was  held  to  be  discretionary  he  could  appoint 
a  deputy  to  transact  the  business,  who  would, 
upon  the  certificate  of  the  superintendent,  re- 
wive  his  iMiy  direct  from  the  county  treasury, 
and  such  certificate  would  be  conclusive  upon 
the  commissioners,  and  divest  them  of  the  con- 
trol of  county  money  to  the  extent  of  the 
amount  appropriated  by  the  superintendent. 
It  would  enable  an  unscrupulous  officer  to  em- 
ploy a  deputy  to  do  the  work,  who  should  be 
paid  from  the  public  fund  on  his  order,  while 
he  drew  his  salary  quarterly  for  performing 
such  duties.  If  such  is  the  law,  the  passage 
of  the  law  of  1891  by  the  legislature  to  correct 
former  abuses  was  a  great  mistake. 
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One  pertinent  fact  bronght  out  npon  the  trial 
was  that  although  appellee  decided  In  advance 
of  the  necessity  of  a  deputy,  and  appointed  his 
wife  on  the  second  day  of  his  Inciunbency,  he 
did  not  at  that  time,  nor  for  months  after,  put 
the  construction  upon  the  law  afterwards 
adopted.  Although  the  deputy  was  appointed 
January  10,  18&4,  no  bill  was  presented  or  pay- 
ment demanded  for  her  services  for  the  first 
six  months,  until  Pebruaiy  20, 1895,  when  suit 
was  brought  On  October  1,  18»4,  a  bill  was 
presented  for  the  months  of  July,  August,  and 
Septemlier;  on  January  15, 1895,  a  copy  of  the 
former  bill,  to  which  was  added  the  months  of 
October,  November,  and  December,  the  whole 
amount  claimed  being  $455.  Afterwards,  as 
stated,  a  bill  was  put  In  for  $987,  embracing 
the  services  for  the  first  six  months.  The  ex- 
planation In  the  testimony  of  appellee  was: 
"I  put  in  a  bill  for  July,  August,  and  Septem- 
ber. I  did  not  file  one  for  the  preceding 
months.  I  do  not  know  why  I  did  not.  The 
deputy  was  employed  on  those  days  prior  to 
the  Ist  of  July  the  same  as  after  the  1st  day 
of  July.  •  *  *  I  will  say  I  did  not  do  it 
because  I  did  not  think  the  board  would  al- 
low It,  and  I  bad  not  made  up  my  mind  to 
sue."  Although  conclusive  of  nothing,  it  Is 
very  suggestive.  No  bill  was  presented  or  claim 
made  for  services  until  October  1st,  when  nine 
months  of  the  year  were  gone.  The  Judgment 
of  the  district  court  must  be  reversed,  and 
cause  remanded,  with  instructions  to  dismiss 
the  suit.   Judgment  reversed. 


(23  OdIo.  121) 
MOUNT  LINCOLN  COAL  CO.  v.  LANB. 
(Supreme  Court  of  Colorado.     Sept.  21,   1896.) 

SaLB— EVIDEKOB. 

1.  In  an  action  for  price,  the  purchase,  though 
denied  by  defendant.  Is  sufficiently  shown  by 
eviJcnce  thnt  the  bill  of  sale,  signed  by  tiie  ven- 
dor alone,  was  placed  in  escrow,  with  memnranda 
as  to  the  manner  of  payments,  that  a  payment 
was  made  by  defendant  in  accordance  therewith, 
and  that  he  took  possession  and  mortgaged  the 
property. 

2.  In  an  aotioo  for  price,  the  purchase  being 
denied  by  defendant,  evidence  of  the  execution  by 
him  of  a  mortgage  on  the  property  is  admissible 
to  prove  the  sale. 

Appeal  from  district  court,  Mesa  county. 

Action  by  James  V.  Lane  against  the  Mount 
Lincoln  Coal  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Modi- 
fied. 

Bucklln,  Staley  &  Safley,  for  apriellant.  H. 
T.  Sale  and  W.  J.  Thomas,  for  appellee. 

HAYT,  C.  J.  This  suit  was  Instituted  by 
James  V.  Lane,  appellee,  against  the  Mount 
Lincoln  Coal  Company,  to  recover  an  alleged 
balance  due  upon  the  purchase  price  of  a  one- 
third  interest  In  certain  coal  mine  Improve- 
ments, consisting  of  buildings,  coal  cars, 
tracks,  mining  tools,  and  other  personal  prop- 
erty used  in  working  the  Mount  Lincoln  Coal 
Mine,  in  Mesa  county,  Colo.    An  attachment 


In  aid  was  sued  out  at  the  time  of  the  institu- 
tion of  the  suit.  As  grounds  of  attachment, 
it  was  alleged.  In  the  affidavit,  that  the  money 
was  overdue  on  a  contract  in  writing;  secoDl, 
that  the  defendant  had  failed  and  refused  to 
pay  the  price  or  value  of  certain  described 
property,  which  it  should  have  paid  fbr  at  the 
time  of  the  delivery  thereof.  The  issue  hav- 
ing been  formed  by  a  traverse  of  these  ground.s 
of  attachment,  It  was  tried  by  the  court  with- 
out the  Intervention  of  a  Jury.  The  trial  of 
this  Issue  resulted  in  a  finding  for  the  defend- 
ant, but  the  court  allowed  the  plataHff  to 
amend  his  aflJdavlt,  by  inserting  an  additional 
groimd  of  attachment,  viz.  that  the  defendant 
was  Indebted  to  the  plaintiff  upon  an  overaue 
book  account.  We  have  examined  the  record 
carefully,  and  find  no  evidence  in  support  of 
this  ground  of  attachment.  There  Is  nothing 
to  show  that  the  defendant  was  indebted  to 
the  plaintiff  on  an  overdue  book  account,  and, 
there  being  no  evidence  to  establish  any  of 
the  grounds  relied  upon,  'the  attachment  should 
have  been  dissolved.  It  Is  therefore  unnec- 
essary to  consider  the  effect  of  the  amend- 
ments of  1894,  to  the  attachment  act,  although 
the  same  went  Into  effect  prior  to  the  rendi- 
tion of  the  Judgment  in  this  cause.  The  ef- 
fect of  such  amendments  has  not  been  aiguetl, 
and  wlU  not  be  determined  In  this  proceed- 
ing. 

The  action  Is  based  upon  an  instrument  In 
writing  designated  as  a  "quitclnim  deed,"  but 
In  fact  It  is  a  bill  of  sale,  executed  by  James 
V.  Lane  and  others  to  the  Moimt  Lincoln  Coal 
Company.  This  Instrument  was  placed  In  es- 
crow, with  a  memorandum  as  to  the  manner 
In  which  the  payments  were  to  be  made.  As 
neither  of  these  papers  was  signed  by  the 
5Iount  Lincoln  Coal  Company,  the  company 
was,  perliaps,  not  bound  to  pay  the  purchase 
price;  but  the  evidence  shows  that  the  bill 
of  sale  was  placed  In  escrow  by  the  vendors 
at  the  Instance  of  the  Mount  Lincoln  Coal 
Company,  and  afterwards  this  company  paid 
$500  to  Lane  upon  the  purchase  price,  ac- 
cording to  the  escrow  instructions.  Tlie  evi- 
dence further  shows  that  appellant  took  pos- 
session of  the  property  described  in  these  pa- 
pers, and  has  retained  the  same  from  the  date 
of  the  bill  of  sale  to  the  time  of  the  trial  in 
the  district  court.  It  Is  further  shown  thnt 
its  officers  and  agents  repeatedly  promised  to 
pay  the  balance  of  the  ptirchase  price.  In 
these  circumstances,  the  finding  of  the  district 
court  that  the  compan.v  was  liable  cannot  be 
disturbed.  In  fact,  a  reading  of  the  record 
In  this  cause  convinces  us  that  the  defendant 
Is  endeavoring  to  keep  this  property  without 
paying  the  coaslderation  for  the  same. 

A  number  of  assignments  of  error  are  based 
upon  the  admission  of  testimony  for  plaintlO'. 
but  only  one  of  these  Is  of  sufficient  Importance 
to  require  consideration.  After  the  company 
had  taken  possession  of  the  property  described 
In  the  bill  of  sale.  It  executed  a  mortgage 
thereon  to  third  parties.  Evidence  of  this 
mortgage  was  properly  admitted,  the  clahn  of 
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the  aefendant  being  that  It  bad  never  pat- 
'Chased  the  property  In  controversy.  The  mort- 
gage was  competent  evidence  to  overthrow 
this  claim.  The  defendant,  in  mortgaging  this 
property,  exebclsed  a  right  only  consistent  with 
ownership;  hence  the  evideace  was  material 
and  competent  to  show  that  the  defendant 
claimed  to  be  the  owner  of  the  property.  For 
the  reasons  given,  the  judgment  of  the  district 
court  sustaining  the  attachment  is  reversed, 
and  the  Judgment  on  the  merits  affirmed. 
Judgment  modified. 


<23  Colo.  160) 
CONTINENTAL  DIVIDE  MINING  INV. 

CO.  V.  BLILEY. 
(Supreme  Court  of  Colorado.     Oct  19,  1886.) 

PAKTJIERSBIF— ACCOOXTIKO  BBTWEBN  PaRTNEBS— 

PI.E41HN0— MlTCINO  PaRTXEBSUIP— COS- 

VEKSIOn— MEASDRB  op  DAMAGES. 

1.  A  bill  by  a  partner  for  an  accounting  is  not 
insuffident  by  reason  of  the  omission  of  an  offer 
therein  to  pay  any  balance  that  may  be  found  due 
from  plaintiff  to  defendant  on  such  accounting. 

2.  Where  one  of  two  partners  in  a  mining  lease 
surrenders  it  before  its  expiratfon,  and  taltes  an- 
other to  himself  alone,  the  new  lease,  as  to  the 
other  partner,  will  be  held  to  be  a  continuation 
of  the  old. 

3.  The  fact  that  one  partner  in  a  mining  lease 
failed  for  90  days  to  pay  his  proportion  of  the  ex- 
pense of  working  the  pro[iei'ty  does  not  worlc 
a  forfeiture  of  bis  interest  in  the  partnership,  in 
tlie  absence  of  any  proceeding  to  that  end. 

4.  The  measure  of  damages  for  the  conversion 
ot  the  stock  of  a  corporation  is  its  value  at  the 
time  of  the  conversion,  with  legal  interest. 

5.  The  value  if  the  stock  of  a  corporation  at  a 
particular  time  may  be  established  by  the  testi- 
mony of  brokers,  showing  the  prices  at  which 
actual  sale*  in  the  open  market  were  made  at 
such  time. 

6.  The  commencement  of  an  action  for  an  ac- 
counting by  one  partner  against  his  co-partner  in 
possession  of  the  firm  property  is  equivalent  to 
a  demand  by  plaintiff  for  his  share  of  such  proj;-- 
erty,  and  defendant,  who  resists  recovery,  will 
be  treated  as  having  converted  it  at  said  time, 
and  held  liable  for  its  value. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  Alexander  BlUey  afralnst  the  Con- 
tinental Divide  Mining  Investment  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Afflnued. 

This  action  was  Instltnted  by  appellee,  Alex- 
ander Bliley,  against  the  Continental  Divide 
Mining  Investment  Company,  for  an  account- 
ing of  a  mining  partnership  between  appel- 
lant, appellee,  and  others  in  a  lease  and  op- 
tion to  purchase  certain  mining  property  In 
Roaring  Fork  mining  district,  Pitkin  county, 
Colo.  In  the  winter  of  1887  and  1S88  one  B. 
Clark  Wheeler  was  In  possession  of  the  Bash- 
whacker  and  Alpine  lode-mlning  claims,  under 
a  lease  from  the  then  owners  of  the  property. 
This  lease,  by  its  terms,  was  to  expire  on  the 
10th  day  of  September,  1887;  but  before  the 
appellee  acquired  any  rights  in  it  it  was  amend- 
ed so  as  to  run  for  six  months  after  the  dis- 
covery of  pay  ore  in  the  property.  Some  time 
in  1888  the  Continental  Divide  Mining  Invest- 
ment Company,  the  present  appellant,  was  or- 
ganised as  a  corporation  by  Mr.  Wheeler,  who 


was  at  all  times  hereinafter  mentioned  ila 
president  and  general  manager.  In  March, 
1888,  Mr.  Wheeler  conveyed  to  this  corpora- 
tion the  lease  in  question,  and  all  his  right, 
title,  and  interest  in  the  properties  covered  by 
the  16.186.  Tnereafter,  and  on  the  28th  day 
of  April,  1888,  appellant  conveyed  to  appellee 
a  one-flftleth  Interest  In  the  Alpine  and  Bush- 
whacker mining  claims,  and  a  one  thli-ty-sec- 
ond  Interest  in  other  properties.  This  trans- 
action was  witnessed  by  the  following  written 
Instrument,  which  was  duly  recorded:  "This 
assignment  of  interest  in  bond  and  lease  ma  Is 
this  28th  day  of  AprU,  A.  D.  18S8,  between 
the  Continental  Divide  Mining  Investment 
Company,  of  the  first  part,  and  Alex.  BlUi-y. 
of  the  second  part,  wltnesseth:  That  the  jaUl 
party  of  the  fii'St  part,  for  and  In  consideration 
of  the  sum  of  seven  hundred  dollars,  to  it  paid 
by  the  said  iiarty  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby,  acknowledged,  has 
sold  and  assigned  to  said  party  of  the  second 
part  an  undivided  one  thirty-second  Interest  In 
a  certain  lease  and  bond  on  the  Iowa,  JopUn, 
and  Cascade  claims,  made  April  8th,  1887,  by 
John  Harklns  et  al.  to  Vincent  Johnson,  and 
an  undivided  one-fiftieth  Interest  in  a  certain 
lease  and  bond  on  the  Alpiue  and  Bushwhack* 

er  lode-mlning  claims,  made  ,  1887,  by 

W.  B.  Stone  et  al.  to  B.  Ctark  Wheeler. 
Signed,  sealed,  and  delivered  on  the  day  finit 
above  written."  The  appellant,  with  appellee 
and  other  parties,  continued  work  under  Iho 
lease  until  the  20th  day  of  August,  1889,  when 
pay  ore  was  discovered  In  the  property.  Oie 
to  the  value  of  $40,000  was  taken  out  aud 
marketed  between  the  date  of  discovery  ind 
the  first  of  the  succeeding  month  of  April.  In 
December,  1889,  when  the  lease,  by  Its  terms, 
bad  several  months  yet  to  run,  the  appellant, 
together  with  all  other  parties  Interested  In  the 
lease,  except  appellee,  surrendered  up  said 
lease  for  cancellation;  and  on  the  same  day 
the  owners  of  the  property  made  a  new  lease 
for  the  term  of  six  months  to  the  Continental 
Divide  Mining  Investment  Company  aloue. 
This  company  continued  to  extract  ore  from 
the  property  unto  the  month  of  AprU  follow- 
ing, when  the  Bushwhacker  Mining  Company 
was  organized  by  Mr.  Wheeler  and  others,  to 
which  company  appellant  conveyed  the  lease, 
leasehold,  and  all  other  Interests  held  by  it  in 
the  Bushwhacker  and  Alpine  claims,  i'he 
Bushwhacker  Mining  Company  vpK  capital- 
ized at  2,000,000  shares  of  the  par  value  of  one 
dollar  per  share.  1,090,000  shares  of  this 
stock  were  named  in  the  instrument  as  the 
consideration  for  the  conveyance  from  the  Con- 
tinental Divide  Mining  Investment  Company, 
as  aforesaid.  Of  this  amount,  1,090,000  shares 
were  given  to  the  other  parties,  or  used  as 
treasury  stock,  leaving  a  balance  of  600,000 
share's  to  the  grantor.  It  appears  that  appel- 
lee paid  his  share  of  all  expenses  incurred  la 
the  operation  of  the  properties  under  the  lease, 
until  some  time  in  the  month  of  June,  1889; 
but  from  June  until  August  20th— the  date 
when  i^  ore  was  discovered— appellee  was  in 
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default,  trpon  these  facts  the  conrt  found 
that  a  partnership  existed  between  the  parties, 
and  ordered  an  accounting.  The  referee  ap- 
pointed to  t&ke  the  account  found  that  the 
amount  of  cash  received  from  sales  of  ore  -iutl 
sales  of  the  property  balanced  the  disburse- 
ments made  by  appellant  under  the  lease  and 
the  amount  paid  as  the  purchase  price  under 
the  various  bonds  and  options.  The  referee 
further  found  that  the  Bushwhaclier  stock  re- 
ceived by  appellant  was  the  profits  of  *lie 
partnership.  This  amounted  to  600,000  shares, 
of  which  one-liftleth,  or  12,000  shares,  was 
found  to  be  the  property  of  appellee.  No  de- 
mand having  been  made  for  this  stodi  prior  to 
the  institution  of  this  suit,  the  commence- 
ment of  the  action  was  treated  by  the  district 
court  as  such  a  demand,  and  the  conversion  of 
the  stock  fixed  as  of  April,  1891.  Upon  evi- 
dence adduced,  the  referee  found  the  market 
value  of  the  stock  at  35  cents  per  share.  He 
further  found  that  appellee  had  expended  ?105, 
which  amount  he  was  entitled  to  recover.  On 
these  findings  final  judgment  was  rendered  for 
the  sum  of  ?4,305.  To  reverse  this  judgment 
the  cause  is  brought  here  by  appeUee. 

William  O'Brien,  for  appellant  Downhig, 
Stinson  &  McNah",  for  appellee. 

HAYT,  C.  J.  (after  stating  the  facts).  There 
are  13  assignments  of  error  in  the  record.  Fol- 
lowing the  order  of  the  argument  of  counsel, 
we  shall  first  consider  the  last  assignment  of 
error,  to  wit,  that  the  amended  complaint  does 
not  state  facts  suflBcient  to  corstitute  a  cause  of 
action.  The  particular  defect  pointed  out  is 
the  omission  of  an  allegation  to  the  effect  that 
plaintiff  offered  to  pay  his  one-fiftieth  part  of 
the  purchase  price  fixed  by  the  bond  for  the 
transfer  of  the  property  to  defendant.  It  ap- 
pears to  have  been  at  one  time  necessary,  In  a 
suit  for  an  accounting  between  partners,  to 
state  in  the  bill'  an  offer  on  the  part  of  the 
plaintiff  to  do  equity,  in  the  nature  of  an  aver- 
ment of  his  wlllin^ess  to  pay  any  balance  that 
might  be  found  due  tlie  defendant  from  him; 
but  under  our  practice  a  bill  Is  not  defective  be- 
cause such  an  averment  is  omitted.  Craig  v. 
Chandler,  G  Colo.  543. 

The  first,  second,  and  third  assignmpnts  of 
error  are  next  argued  by  counsel.  These  as- 
signments of  error  bring  up  for  review  the  rul- 
ing of  the  district  court  In  rejectmg  certain  evi- 
dence offered  for  the  puiTWse  of  showing  that 
the  new  lease  and  bond  were  made  with  the 
Continental  Divide  Mining  Investment  Compa- 
ny upon  an  Independent  ccnsideration.  The  of- 
fer embraced  proof  tliat  the  lessors  had  claimed 
a  forfeiture  of  the  prior  lease  and  bond  by  rea- 
son of  an  allied  failure  of  the  lessee  and  liis 
assigns  to  comply  with  the  terms  and  conditions 
of  such  instruments.  The  evidence  shows  that 
the  plaintiff  and  defendant  occupied  the  rela- 
tion of  mining  partners  to  each  other.  They 
had  together  operated  the  lease,  appellee  con- 
tributing, ^m  time  to  time,  his  proportion  of 
the  expense  of  the  same.     The  principle  which 


requires  mining  partnets  to  exercise  the  utmost 
good  faith  In  their  dealings  inter  sese  must  be 
applied  to  the  surrender  of  the  old  lease  and 
the  execution  of  the  new  one.  The  old  lease 
liad  not  expired  at  the  time  the  new  lease  was 
executed.  In  these  circumstances,  the  law  re- 
gards the  new  lease  as  a  continuation  of,  or  as 
"grafted  on,"  the  old  lease;  and  we  think  the 
district  court  correctly  decided  that  appellee's  in- 
terests continued  under  the  new  lease.  Meagher 
V.  Reed,  14  Colo.  335,  24  Pac.  681;  2  Poiu. 
Bq.  Jut.  i  1050;  Clegg  v.  Fishwlck,  1  Macn. 
&  G.  298;  Mitchell  v.  Reed.  61  N.  Y.  129; 
.Bates,  Partn.  §  305. 

The  defendant  offered  to  prove  at  the  trial 
that  for  a  period  of  about  three  months  the 
plaintiff  failed  to  pay  his  proportion  of  the  ex- 
penses of  working  the  lease.  This  offer  was 
made  for  the  purpose  of  showing  a  forfeiture  of 
his  Interests  In  the  lease;  but  we  know  of  no 
principle  of  law  tliat  would  visit  such  a  result 
upon  a  co-partner.  It  Is  not  clahned  that  any 
proceedings  were  taken  to  have  a  forfeiture  de- 
clared, and  certainly  the  fact  that  plaintiff  fail- 
ed to  pay  for  a  period  of  90  days  his  proportion 
of  the  expenses  did  not  work  a  forfeiture  of  his 
interest  in  the  co-partnership.  Meagher  v.  Reed, 
supra. 

The  referee  found  that  the  expenses  of  ojier- 
ating  the  mine  under  the  lease,  with  salary  of 
officers,  etc.,  balanced  the  receipts,  leaving  a 
new  profit  to  the  partnership  of  the  600,000 
shares  of  Bushwhacker  stock,  as  the  net  con- 
sideration for  the.  sale  to  that  company.  One- 
fiftieth  part  of  this  was  found  to  belong  to  ap- 
pellee. Objection  is  made  to  tbe  nature  of  the 
evidence  by  which  the  value  of  the  stock  Is 
shown,  and  also  to  the  time  fixed  aa  tbe  date 
of  the  conversion;  tnls  being  the  time  to  which 
the  evidence  of  value  Is  directed.  There  Is 
some  conflict  In  the  evidence  as  to  the  value  of 
this  stock,  but  It  Is  not  contended  that  we  should 
review  the  evidence  for  the  purpose  of  substi- 
tuting the  judgment  of  this  court  for  that  of  the 
referee  and  of  tbe  district  court  upon  the  weight 
of  such  evidence.  To  establish  the  value  of 
this  stock,  plaintiff  introduced  a  number  of 
stockbrokers,  who  were  actively  engaged  in  that 
business  at  the  town  of  Aspen,  In  the  month  of 
April,  1891,  this  place  being  (he  nearest  busi- 
ness place  to  the  mines.  These  stockbrokers 
were  allowed  to  introduce  their  books,  showing 
sales  made  by  them  during  the  month  of  April, 
1891.  With  one  firm  the  sales  recorded  were 
4  In  number,  and  with  the  other  21.  These 
sales  were  made  in  the  open  market,  at  various 
times  during  the  month,  the  price  of  tlie  stodi 
varying  from  34  to  36  cents  per  share.  This 
evidence  was  not  only  competent,  but  the 
best  evidence  of  value  that  could  be  obtained. 
The  sales  were  made  in  blodis  of  from  100  to 
5,000  shares.  In  the  ordinary  course  of  business, 
and  furnish  competent  evidence  of  the  value  of 
the  stock.  It  was  directed  to  the  value  of  the 
stock  In  April,  1891,  upon  the  theory  that  the 
conversion  was  made  at  that  time.  The  fol- 
lowing rules  as  to  the  measure  of  value  of  stock 
unlawfully    converted    have    been    announced 
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from  time  to  time  in  different  Jurisdictions:  (1) 
The  market  value  of  tlie  stock  upon  the  day 
of  the  conTeisIon,  to  wit,  the  time  when  the 
owner,  being  entitled  to  immediate  possession  of 
the  stock,  demands  the  same,  and  is  refused. 
<2)  In  England,  and  iu  some  Anierican  states, 
the  correct  measure  of  damages  has  been  de- 
clared to  be  the  value  of  the  stock  at  the  time 
of  the  trial.  (3)  The  rule  in  a  few  jurisdic- 
tions has  been  held  to  be  the  highest  market 
value  of  the  stock  between  the  date  of  the 
-conversion  and  the  thne  of  the  triai  Each  of 
these  several  i-ules  finds  support  in  the  opin- 
ions of  courts  of  last  resort  under  varying  clr- 
■cumstances,  but  the  tendency  of  modem  deci- 
sions has  tieen  In  support  of  the  rule,  fixing  the 
measure  of  dam.ige3  at  the  value  of  the  stock 
at  the  time  of  the  conversion,  with  legal  Interest 
added.  CJook,  Stock  &  S.  §  581  et  seq.  Per- 
haps exceptions  to  the  rule  should  be  allowed 
in  some  cases,  but  in  this  instance  the  rule 
adopted  is  as  favorable  to  the  appellant  as  the 
law  will  warrant.  It  is  not  only  supported  by 
the  weight  of  authority,  but  Is  founded  piwn 
sound  reason.  When  a  demand  is  made  for 
stodc,  the  party  holding  it  is  ^ven  notice  of 
the  claim,  and  he  is  presumably  aware  of  the 
value  of  the  stock  at  that  time,  <tnd  knows  the 
extent  of  his  liability  hi  case  his  refusal  to  de- 
liver the  stock  is  unwarranted.  In  this  case 
snit  was  commenced  and  summons  served  in  the 
month  of  April,  1891.  There  being  no  other  de- 
mand for  this  stock,  and  no  unreasonable  delay 
in  bringing  suit,  the  commencement  of  the  ac- 
tion was  properly  taken  as  the  time  of  the  con- 
version. 

Finding  no  error  in  the  record,  the  juilgment 
of  the  district  court  will  be  affirmed.   Affirmed. 

(23  Colo.  183) 

BOYKIN  V.  PEOPLE. 

{Supreme  Coml  of  Colorado.     Oct  31,  1896.) 
Costs— Cri-minai,  Case. 

1.  In  the  absence  of  statutory  authority,  costs 
on  appeal  in  a  criminal  case  cannot  be  taxed 
against  the  county  in  which  tlie  offense  was  com- 
mitted. 

2.  Code  1887,  8  407  (Mills*  Ann.  St.  i  971). 
authorizing  tlie  supreme  court  to  malse  necessary 
rules  of  practice,  and  to  enforce  obedience  to 
them,  does  not  impliedly  authorize  the  taxation 
of  costs  on  appeal  in  a  criminal  case  against  the 
county  in  wliich  the  offense  was  committed. 

Error  to  district  court,  Arapahoe  county. 

Application  for  taxation  of  costs  in  supreme 
court  on  error  by  Robert  J.  Boyktn,  on  convic- 
tion of  a  crime. 

David  G.  Taylor  and  Victor  A.  Elliott,  for 
plaintiff  In  error.  Goudy  &  Twitchell,  for 
county  commissioners  of  Arapahoe  county. 

FEU  CURIAM.  The  plaintiff  in  error,  as 
defendant  below,  was  convicted  ot  murder  in 
the  district  court  of  Arapahoe  county.  At  the 
April  term  of  this  court  the  conviction  was  set 
aside.  In  entering  up  the  judgment  the  clerk, 
in  accordance  with  the  prevt/ilng  practice,  hi- 
cluded  therein  the  costs  incurred  by  the  de- 
fendant in  this  court,  but  without  specifying 


the  amount  thereof.  Upon  presentation  by 
plaintiff  hi  error  of  his  bill  for  these  costs  to 
the  board  of  county  commissioners  of  Arapahoe 
county,  it  was  disallowed.  He  thereupon  made 
a  motion  in  this  court  to  retax  the  costs,  and 
to  have  Included  in  the  same  certain  items 
not  theretofore  embraced.  This  motion  was  de- 
nied, but  the  exact  amount  of  costs  to  be  in- 
cluded in  the  judgment  was  fixed  by  this  court, 
and  the  judgment  as  thus  corrected  was  en- 
tered. The  board  of  county  commissioners  still 
refusing  to  pay  these  costs,  the  parties  to  this 
action,  by  their  counsel,  stipulated  that  a  re- 
hearing might  be  had,  which  was  granted,  and 
this  is  treated  as  an  original  application  for 
an  order  to  tax  defendant's  costs.  There  is 
thus  presented  for  our  determhiatlon  the  ques- 
tion whether,  upon  the  reversal  by  this  court 
of  a  conviction  in  a  criminal  case,  the  costs 
incurred  by  the  defendant  in  the  prosecution 
of  his  action  in  this  court  can  be  taxed  and 
recovered  against  the  county  of  the  venue 
where  the  offense  was  laid.  The  position  of 
counsel  for  the  county  Is— First,  that,  the  coun- 
ty not  being  a  party  to  the  action,  no  judg- 
ment of  any  kind,  in  any  event,  can  be  ren- 
dered against  it;  second,  tliat  in  this  state 
the  costs  Incurred  by  a  defendant  in  a  crimi- 
nal case,  in  the  prosecution  of  a  writ  of  error 
in  the  supreme  court,  cannot  be  taxed  either 
against  the  county  or  the  state. 

The  court  of  appeals,  in  an  able  opinion  by 
Mr.  Justice  Thomson,  In  the  case  of  Fremont 
Co.  V.  Wilson,  3  Colo.  App.  492,  34  Pac.  2(S>, 
has  held  that  there  is  no  liability  against  the 
county  for  costs  of  the  defendant  in  a  criminal 
.case  tried  in  the  district  court,  unless  the  de- 
fendant has  availed  himself  of  the  provisions 
of  section  1001  of  the  General  Statutes  of  1883 
(Mills'  Ann.  St.  §  1507),  which  section,  it  may 
be  said,  is  not  applicable  here.  Counsel  for 
plaintiff  in  error  is  not  disposed  to  question  the 
soundness  of  that  opinion,  but  says  that  it  is 
inapplicable  to  the  case  now  before  us.  The 
argument  is  that  although  costs  were  unknown 
to  the  common  law,  and  as  such  are  solely 
the  creature  of  the  statute,  and  cannot  be  taxed 
in  the  absence  of  a  law  so  providing,  neverthe- 
less the  inherent  power  of  the  supreme  court 
to  make  necessary  rules  of  practice  and  to  en- 
force obedience  to  them,  reinforced  and  sanc- 
tioned as  it  is  by  statutes  (Mills'  Ann.  St  t 
971;  Code  1887,  8  407),  carries  with  It  the  im- 
plied power,  in  case  of  a  reversal  of  a  criminal 
Cflse,  to  tax  against  the  county  in  which  the 
offense  was  committed  the  costs  incurred  by 
the  defendant  in  prosecuting  his  suit  in  this 
court  We  fall,  however,  to  see  any  distinc- 
tion in  principle  between  the  case  decided  by 
the  court  of  appeals  and  the  one  at  bar.  The 
district  court  has  the  same  inherent  power, 
and  also  the  same  statutory  power,  as  has  the 
supreme  court  for  making  rules  of  practice  and 
enforcing  obedience  to  them.  These  rules  of 
practice,  however,  by  express  provision  of  the 
statutes  cited,  must  not  be  inconsistent  with 
the  constitution  or  statute  laws  of  the  state. 
There  is  no  statute  giving  costs  to  a  defendant 
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tn  a  case  like  this,  and  this  court  cannot  award 
them  under  the  guise  of  a  power  to  prescribe 
rules  of  practice.  We  are  cited  to  article  6 
of  section  9  of  the  constitution,  relating  to  the 
clerk  of  the  supreme  court,  which  provides  that 
his  "duties  and  emoluments  shall  be  as  pre- 
scribed by  law,  and  by  the  rules  of  the  su- 
preme court,"  as  conferring  a  power  broad 
enough  to  authorize  the  taxing  against  the 
county  of  the  costs  of  the  clerk  for  services 
rendered  by  him  to  a  defendant.  Section  19 
of  the  same  article  is,  in  some  respects,  a  simi- 
lar provision  applicable  to  the  clerks  of  dis- 
tricts courts.  Whatever  may  be  the  proper 
construction  of  these  provisions  tonchtaig  the 
excluslveness  of  the  control  of  these  courts 
over  the  emoluments  of  their  clerlis,  we  are 
satisfied  that  the  power  of  this  court  to  mulct 
a  county  for  costs  made  by  a  defendant  In  a 
criminal  case  cannot  be  deduced  from  them. 
We  approve  of  the  decision  of  the  court  of  ap- 
peals above  referred  to,  and  hold  the  principle 
thereof  applicable  to  the  case  which  we  are 
new  considering. 

To  the  point  that  the  county  not  betaig  a 
party  to  the  suit,  and  not  entitled  to  Institute 
or  control  the  prosecution,  no  Judgment  can 
be  rendered  against  It,  we  are  cited  to  Patter- 
son v.  Officers  Court,  11  Ala.  740,  and  Edgar 
Co.  V.  Mayo,  3  Gilman,  82;  and  Vise  v.  Hamil- 
ton Co.,  19  111.  78,  which  hold  tliat  this  cannot 
be  done.  Aside  from  this,  this  decision  can 
safely  be  put  upon  the  broader  proposition  that, 
in  the  absence  of  a  statute  esfpressly  so  pro- 
viding, costs  incurred  in  this  court  by  a  suc- 
cessful defendant  in  a  criminal  case  cannot  be 
taxed  either  against  the  county  or  the  states 
To  this  effect  and  to  this  point  see  Franidin 
Co.  V.  Conrad,  36  Pa.  St.  317;  Carpenter  v. 
People,  3  Gilman,  147;  4  Am.  &  Eng.  Enc. 
Law,  pp.  314,  315,  323,  324,  and  cases  cited; 
Prince  v.  State,  7  Humph.  137;  Faust  v.  State, 
45  Wis.  273;  Noyes  v.  State,  46  Wis.  2.50,  1 
N.  W.  1.  We  are  cited  to  no  case  holding  to 
the  contrary.  The  rule  of  this  court  which 
contemplates  the  taxation  of  costs  against  the 
unsuccessful  party  must  therefore  be  construed 
as  applicable  to  civil  cases  only.  It  may  be 
true  that  the  practice  prevailing  In  this  court 
hitherto  has  been  to  enter  up  judgments  for 
costs,  as  was  done  In  this  case,  both  In  civil 
and  criminal  cases.  The  right  to  do  so  in  a 
criminal  case  has  not  heretofore  been  question- 
ed, and  80  the  question  Involved  here  has  not 
imtil  now  been  called  to  the  attention  of,  or 
passed  upon  by,  this  court.  It  follows  from  the 
foregoing  that  the  defendant  is  not  entitled  to 
recover  his  costs  in  this  case,  and  the  Judg- 
ment should  be  according  to  the  views  herein 
expressed. 

(23  Colo.  134) 

PABLO  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     Oct.  5,  1896.) 

Crimes  Comjiittkd  bt  I.shians— Jdkisdictiox  of 
Btate. 
Under  Act  Cong.  March  3,  1885.  giving  ter- 
ritorial and  federal  courts  jurisdiction  to  punish 


Indians  for  murder  and  other  crimes  committed 
by  one  Indian  against  another,  whether  on  or  off 
a  reservation,  an  Indian,  tribal  or  otherwise,  b 
amenable  to  state  jurisdiction  for  the  murder  of 
another  Indian  outside  of  the  reservation. 

Error  to  district  court,  Montezuma  county. 

Pablo,  alias  Jlmmle  Hatch,  alias  Janoes 
Hatch,  was  convicted  of  murder,  and  brings 
error.     Affirmed. 

S.  W.  Carpenter,  for  plaintlO'  in  error.  B.  L. 
Carr,  Atty.  Gen.,  Calvin  E.  Reed,  Asst.  Atty. 
Gen.,  and  George  H.  Thome,  Asst.  Atty.  G&a., 
for  the  People. 

OODDARD,  J.  Pablo,  an  Indian,  was  con- 
victed of  murder  of  the  first  degree,  in  the  dis- 
trict court  of  Montezuma  county,  and  sen- 
tenced to  sufTer  the  death  penalty,  for  killing 
one  Eweep,  also  an  Indian.  The  record  dis- 
closes that  Pablo  and  Eweep  were  both  mem- 
bers of  a  tribe  of  Southern  Ute  Indiana,  and 
resided  on  their  reservation  In  Ck)iorado.  At 
the  time  of  the  killing  they  were  absent  from, 
and  the  crime  yras  committed  off  of,  the  reser- 
vation, and  within  the  county  of  Montezuma. 
The  only  error  argued  and  relied  on  for  re- 
versal of  this  sentence  Is  the  want  of  juris- 
diction in  the  district  court  to  try  and  punish 
plaintiff  In  error  for  the  offense  charged.  This 
contention  is  predicated  upon  the  ground  that 
the  accused,  being  a  member  of  the  same  In- 
dian tribe  with  deceased.  Is  not  amenable  to 
our  laws,  or  the  Jurisdiction  of  the  state  courts, 
but  Is  answerable  to  the  tribe  of  which  they 
were  both  members,  and  punishable  only  under 
its  tribal  laws  or  customs,  .\pparent  support 
Is  found  for  this  claim  in  the  case  of  State  v. 
McKcnney,  18  Nev.  182.  2  Pac.  171;  but 
under  the  existing  legislation  on  the  subject 
by  congress  the  reasons  controlling  that  deci- 
sion no  longer  exist,  and  the  doctrine  therein 
announced  is  at  the  present  time,  we  think, 
inapplicable.  The  right  of  the  Indians  to  self- 
government  in  matters  appertaining  to  them- 
selves, so  long  as  they  preserved  their  tribal 
relations,  being  then  recognized  by  the  laws 
and  treaties  of  congress,  it  was  therein  held 
tliat.  If  congress  Intended  to  permit  the  terri- 
tory to  do  away  with  such  customs,  and  de- 
clare as  to  themselves  what  acts  should  con- 
stitute crime,  and  prescribe  punishment  there- 
for, It  would  have  used  words  clearly  express- 
ing such  intention  in  the  organic  act.  Not 
having  done  so,  and  such  Jurisdiction  not  Itav- 
Ing  been  conferred  by  an  affirmative  act  of  the 
legislature  or  self-acting  clause  of  the  consti- 
tution, the  court  concluded  that  the  Jurisdiction 
to  punish  tribal  Indians  for  offenses  against 
each  other  wns  retained  by  the  trilie  to  which 
they  belonged.  But  since  that  decision  was 
announced  congress  has,  by  the  act  of  March 
3,  1885,  expressly  done  away  with  the  tribal 
Jurisdiction  over  certain  crimes  (among  them 
murder)  when  perpetrated  by  one  Indian 
agahist  another,  and  conferred  upon  the  ter- 
ritorial and  federal  courts  the  exclusive  Juris- 
diction to  try  and  punish  such  offenses  when 
committed  within  a  territory,  or  within  the 
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boondarira  o(  a  reservation  within  a  state. 
This  act  provides  two  conditions  under  which 
Indians  may  be  punlslied  (or  the  same  crimes: 
First,  by  the  territorial  courts,  and  under  ter- 
ritorial laws,  when  committed  within  the  lim- 
its of  a  territory,  whether  on  or  off  a  reserva- 
tion; second,  by  the  fedei-ai  courts,  and  under 
the  laws  of  the  United  States,  when  the  of- 
fer-e  is  committed  on  an  Indian  reservation 
witliiii  the  limits  of  a  state.  It  seems  to  ua 
evident  that  by  this  departure  from  Its  former 
policy,  and  by  subjecting  tribal  Indians  to  the 
Jurisdiction  of  territorial  courts  and  to  pim- 
isbment  under  territorial  laws  for  crimes  com- 
mitted within  a  territory,  whether  on  or  off 
a  reservation,  and  In  limiting  the  jurisdiction 
of  the  federal  courts  to  the  same  offenses  when 
committed  on  a  reservation  if  within  a  state, 
congress  has  not  only  taken  such  Jurisdiction 
from  the  trilje,  but  has,  by  dear  Intendment, 
left  the  Indian,  tribal  or  otherwise,  amenable 
to  state  Jurisdiction  for  offenses  committed 
outside  the  reservation.  To  hold  otherwise 
would  extend  a  tribal  Jurisdiction  over  offenses 
committed  outside  the  reservation  which  does 
not  exist  within  Its  limits,— a  conclusion  that, 
In  our  opinion,  cannot  for  a  moment  be  en- 
tertained. Tlie  state  of  Colorado  was  admitted 
into  the  Union  "upon  equal  footing  with  the 
original  states,  in  all  respects  whatsoever," 
and  Is  sovereign  within  its  territorial  limits. 
"Prima  fiicle,  all  persons  within  the  state  are 
subject  to  its  criminal  law,  and  within  the 
Jurisdiction  of  its  courts.  If  any  exception  ex- 
ists, It  must  be  shown."  State  v.  Ta-cha-na- 
tah,  64  N.  C.  614.  There  is  nothing  in  our 
enabling  act  that  curtails  the  Jurisdiction  of 
the  state  over  Indians  for  offenses  committed 
off  their  reservation;  nor  Is  such  Jurisdiction 
in  any  way  limited  by  the  act  of  congress  re- 
ferred to,  whatever  its  effect  may  be  In  de- 
priving the  state  of  Jurisdiction  within  the  lim- 
its of  a  reservation.  In  the  case  of  U.  S.  v. 
Kagamn,  118  U.  S.  375,  6  Sup.  Ct.  1113,  that 
act  was  under  consideration.  Justice  Miller, 
speaking  for  the  court,  said:  "The  statute  it- 
self contains  no  express  limitation  upon  the 
powers  of  a  state  or  the  Jurisdiction  of  Its 
courts.  If  there  be  any  limitation  In  either 
of  these,  it  grows  out  of  the  Implication  arising 
from  the  fact  that  congress  has  defined  a 
crime  committed  within  the  state,  and  made 
It  punishable  in  the  courts  of  the  United  States. 
•  •  •  It  will  be  seen  at  once  that  the  na- 
ture of  the  offense  [murder]  is  one  which  in 
almost  all  case^  of  its  commission  is  punisha- 
ble by  the  laws  of  the  states,  and  within  the 
Jurisdiction  of  their  courts.  The  distinction  Is 
claimed  to  be  that  the  offense  under  the  stat- 
ute is  committed  by  an  Indian,  that  it  is  com- 
mitted on  a  reservation  set  apart  within  the 
slate  for  residence  of  the  tribe  of  Indians  by 
the  Ubited  States,  and  the  fair  Inference  is 
that  the  offending  Indian  shall  belong  to  that 
or  some  other  tribe.  It  does  not  Interfere 
with  the  process  of  the  state  courts  within  the 
reservation,  nor  with  the  operation  of  state 
iiws  upon  white  people  found  there.  .  Its  ef- 


fect Is  confined  to  the  acts  of  an  Indian  of 
some  tribe,  of  a  criminal  character,  committed 
within  the  limits  of  the  reservation."  We 
think,  therefore,  that  the  Ute  Indians  ar^  sub- 
ject to  our  state  laws,  and  amenable  to  the 
Jurisdiction  of  our  courts  for  offenses  commit- 
ted outside  the  limits  of  theh:  reservation. 
This  Is  the  only  question  presented  by  this 
record,  and  all  we  determine.  A  very  differ- 
ent question  would  be  presented  If  the  state 
courts  should  assert  Jurisdiction  over  an  of- 
fense committed  by  an  Indian  within  the  lim- 
its of  the  reservation.  Our  conclusion,  we 
think,  is  correct  on  principle,  and  supported 
by  the  weight  of  authority.  State  v.  Williams, 
13  Wash.  335,  43  Pac.  15;  Hunt  v.  State,  4 
Kan.  51;  U.  S.  v.  Yellow  Sun,  1  Dill.  271,  Fed. 
Cas.  No.  16,780;  Ward  v.  Race  Horse,  1G3  U. 
S.  504,  16  Sup.  Ct.  1076;  In  re  Wolf,  27  Fed. 
606.  The  sentence  and  Judgment  of  the  dis- 
trict court  wUl  therefore  be  afSrmed,  and  an 
order  will  be  entered  of  record  ^pointing  and 
designating  the  calendar  week  commencing  Oc- 
tober 25th  as  the  week  for  carrying  the  Judg- 
ment of  the  district  court  into  effect,  as  the 
statute  provides.    Affirmed. 


(23  Colo.  12C> 
BENEDICT  T-  PEOPLE. 
(Supreme  Court  of  Colorado.     Sept.  21,   1896.) 
Ckimin^i.   Law — Amending — Recokd. 

1.  During  the  term  the  court,  in  a  criminal 
case,  has  power  to  amend  the  record  to  show  the 
fact  that  accused  was  furnished  with  a  copy  of 
the  Information  and  list  of  the  state's  witnesses 
as  required  by  statute. 

2.  The  exclusion  from  the  court  room  daring 
the  trial  of  all  persons  except  memljcrs  of  tlie 
bar,  law  students,  officers  of  the  court,  and  the 
witnesses  does  not  prevent  the  trial  from  being 
public,  as  guarantied  by  the  constitution. 

3.  A  refusal  of  an  instruction  which  had  al- 
ready been  given  In  substance  is  no  ground  for 
reversal. 

EiTor  to  district  court,  Gilpin  county. 
Antonio  Benedict  was  convicted  of  a  crime, 
and  brings  error.     Affirmed. 

J.  McD.  IJvesay,  for  plaintiff  in  error.  B. 
li.  Carr,  Atty.  Gen.,  F.  P.  Secor,  Asst.  Atty. 
Gen.,  Calvin  B.  Reed,  Asst.  Atty.  Gen.,  and  L. 
W.  Doloff,  for  the  People. 

CAMPBELL,  J.  The  defendant  was  tried 
and  convicted  of  the  infamous  crime  against 
nature,  and  sentenced  to  the  penitentiary.  To 
reverse  the  Judgment  a  number  of  errors  are 
assigned,  only  three  of  which  are  argued  by 
counsel  for  plaintiff  in  error,  and  they  are  the 
only  ones  that  require  consideration. 

The  point  Is  made  that  the  defendant  was 
not  furnished,  previous  to  or  at  the  time  of  his 
arraignment,  with  a  copy  of  the  Information 
and  a  list  of  the  Jurors  and  of  the  people's  wit- 
nesses, as  the  statute  prescribes.  As  original- 
ly made  up,  the  record  does  not  aflirmatively 
show  that  this  requirement  was  observed. 
When,  however,  this  Imperfection  in  the  rec- 
ord was  called  to  its  attention,  tiie  trial  court. 
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at  tbe  same  term,  and  upon  a  showing  made, 
ordered  the  record  to  be  amended  to  speak  the 
tmth  In  thla  respect  The  record,  as  now  be- 
fore us,  shows  that  the  statute  was  fully  com- 
piled with  In  the  particular  mentioned.  The 
right  of  the  court  thus  to  amend  Its  own  rec- 
ords Is  unquestioned,  and,  for  aught  that  ap- 
pears, there  was  abundant  evidence  before  the 
court  to  Justify  the  oi-der  directing  the  amend- 
ment to  be  made. 

Another  objection  urged  pertains  to  an  al- 
leged error  of  the  court  In  refuBing  an  Instruc- 
tion asked  by  defendant's  counsel  based  upon 
the  supposed  mental  Incapacity  of  the  de- 
fendant to  form  a  criminal  Intent  at  the  time 
of  the  alleged  offense.  In  order  to  raise  this 
objection  the  evidence  must  be  properly  pre- 
served by  a  bill  of  exceptions.  But  no  bill  has 
been  filed  in  this  court,  and,  so  far  as  we  know, 
none  was  tendered  to  the  trial  Judge,  or  signed 
by  him.  Nevertheless,  counsel  for  plaintifF  In 
error  seeks  to  evade  this  rule  of  practice  and 
avail  himself  of  the  objection  In  the  following 
way:  He  filed  a  motion  for  a  new  trial  upon 
the  ground,  inter  alia,  that  the  defendant  was 
Incapable  of  forming  a  criminal  Intent,  and 
that  an  instruction  asked  by  him,  applicable 
to  this  issue,  was  Improperly  refused  by  the 
court.  In  support  of  this  motion  he  claims 
that  he  produced  oefore  the  court  the  affidavits 
of  three  of  the  Jurors  to  the  effect  that  such 
was  their  belief  as  to  the  defendant's  mental 
condition,  and  the  clerk  certifies  that  such 
affldavlts  were  filed  hi  the  case.  Such  a  meth- 
od of  preserving  the  evidence  Is  not  only  un- 
known to  our  practice,  but  certainly  would  not 
be  tolerated  by  any  reasonable  rule  of  practice 
framed  with  a  view  to  accuracy  and  good  faith 
In  the  trial  of  causes.  For  this  reason  we 
might  altogether  ignore  these  affidavits,  but  an 
examination  of  the  record.  Incomplete  as  It  is, 
discloses  that  there  Is  no  reason  for  a  reversal 
upon  this  ground.  Jurors  cannot  be  permit- 
ted thus  to  Impeach  their  own  verdict  by  their 
own  affidavits;  and,  If  an  additional  reason 
for  resolving  this  point  against  the  plaintiff  In 
error  is  necessary,  it  Is  to  be  found  In  the  fact 
that  this  particular  instruction,  the  refusal  to 
give  which  is  assigned  as  error,  was  in  sul>- 
stance  given  by  the  court  In  another  portion 
of  its  charge. 

The  remaining  objection  is  that  the  defend- 
ant did  not  have  a  public  trial.  The  fact  that 
be  did  not  is  called  to  our  attention  by  what 
piuport  to  be  affidavits  of  some  of  the  court 
officials,  which  the  clerk  certifies  were  ffied  In 
the  case,  in  which  It  Is  stated  that  the  court 
made  an  order  excluding  from  the  court  room 
during  the  progress  of  the  trial  all  persons  ex- 
cept members  of  the  bar,  officers  of  the  court, 
students  at  law,  and  witnesses  In  the  case. 
These  affidavits  also  might  be  disregarded  for 
the  reason  alKive  given,  and  for  the  additional 
reason  that  such  an  order  of  the  court  Is 
properly  presented  by  a  duly-authenticated 
copy  of  the  record,  and  not  by  affidavits.  But 
If  we  waive  these  essential  requirements,  and 
oonsldo;  this  objection  upon  Its  supposed  mer- 


its, it  will  be  f  onod  that  there  is  nothing  in  It 
In  a  criminal  case  the  trial  must  be  public,  noi 
secret.  But  a  public  trial  does  not  necessati 
ly  contemplate  that  every  person  whose  morbid 
ciuioslty  for  Indecent  details  draws  him  thith- 
er shall  have  that  curiosity  gratified  by  beinp 
permitted  to  be  present  In  the  court  room  to  lis- 
ten to  the  recital  of  disgusting  facts.  Cooley. 
Const  Llm.  (5th  Ed.)  380  (*312);  1  Bish.  Or. 
Proc.  H  958,  969:  People  v.  Swafford,  65  Cal 
223,  3  Pac  80»;  People  v.  Kerrigan,  73  CaL 
222,  14  Pac.  849;  Grinunett  v.  State,  22  Tex. 
App.  36,  2  S.  W.  631;  State  v.  Brooks,  82  Mo. 
542,  5  S.  W.  257,  330.  If  the  order  of  exdn- 
sion  was  made  as  claimed  by  the  coonsel  fw 
the  accused,  we  are  satisfied  that  no  prejudice 
was  done  to  the  defendant.  The  burden  of 
showing  error  or  prejudice  rests  upon  one  as- 
signing it,  and  no  attempt  is  made  by  the  de- 
fendant to  show  that  any  objection  to  tbe  order 
was  made  by  him  at  tbe  time;  and  in  the  ab- 
sence of  a  contrary  showing,  under  the  general 
rule  that  the  proceedings  of  a  court  of  record 
are  presumed  to  be  regular,  we  are  Justified  Ie 
assuming  that  it  was  made  at  the  request  or 
with  the  consent  of  the  accused  himself.  It 
follows  that  the  Judgment  of  the  coart  should 
be  affirmed,  and  it  Is  so  ordered.    Affirmed. 


(23  Colo.  UTl 

BOARD  OP  COM'RS  OF  ARAPAHOK 

COUNTY  T.  McINTIRB  et  aL,  Stot« 

Board  of  Equalization. 

(Supreme  Court  of  O>lorado.     Oct  6^  1896.) 

ApPBU.i.TB  JuBISDICTIOy— AORBEMSira  O*  PaBTIEI 
— AOTIOH  BT  CODNTT. 

1.  Parties,  liy  stipulation  on  am)eal,  waiving  ali 
quesflons  raised  below  except  a  constitutional 
question,  cannot  give  the  supreme  court  jurisdic- 
tion on  tbte  ground  that  the  constroction  of  a  pro 
vision  of  the  constitution  is  necessary  to  the  de 
termination  of  the  case,  when  it  might  be  diqioaed 
of  on  one  of  the  other  grounds  raised  below. 

2.  A  county  cannot  maintain  a  suit  to  prevent 
action  under  a  tax  law  on  the  ground  that  tb? 
law  discriminateB  against  the  individual  tazpay- 
ers  of  the  county  in  favor  of  those  living  in  oth- 
er counties. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  board  of  county  commission- 
ers of  Arapahoe  county  against  Albert  W.  Mc- 
Intire  and  others,  sitting  as  the  state  board  of 
equalization.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  brings  error.  Dis- 
missed. 

Grant  L.  Hudson,  Charles  O.  Butler,  Wm. 
H.  Wadley,  P.  C.  Goudy,  and  L.  P.  Twitchell. 
for  plaintiff  in  error.  EiUgene  Engley,  H.  T. 
Sole,  and  Byron  Li.  Carr,  for  defendants  Id 
error. 

CAMPBELL,  3.  This  action  was  institnted 
by  the  board  of  county  commissioners  of  Arap- 
ahoe county  to  restrain  the  state  board  of 
equalization  from  assessing  tbe  railroad  prop- 
erty of  the  state  and  distritniting  the  valuation 
thereof  among  tbe  various  counties  of  Qm 
state,  in  accordance  with  the  provisions  of  tbe 
revenue;  act  of  1891  (Sess.  Laws  1891,  p.  280 
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et  seq.).  The  defendants  demurred  to  tbe  com- 
plaint upon  sereTal  pounds.  The  district 
court  sust&Jned  tbe  demurrer,  and  dismissed 
tbe  action.  To  review  this  judgment  of  dis- 
missal the  board  of  commissioners  prosecutes 
Its  writ  of  error. 

Upon  what  ground  tbe  decision  of  the  court 
l)elow  was  predicated  we  are  not  advised.  In 
(be  printed  briefs  several  legal  propositions  are 
discussed,  but,  after  they  were  filed,  counsel 
for  tbe  respective  parties  entered  Into  a  stipu- 
lation In  this  court  waiving  all  questions  rais- 
ed In  tbe  district  court,  and  again  presented 
In  the  briefs,  except  the  one  relating  to  tbe  al- 
leged unconstitutionality  of  said  statute.  Tbe 
amount  of  the  judgment  below  does  not  confer 
jurisdiction  upon  this  court  of  this  writ  of  er- 
ror. Neither  does  tbe  matter  In  controv»sy 
relate  to  a  franchise  or  a  freehold.  Unless,  ^ 
therefore,  the  construction  of  a  provision  of 
tbe  constitution  is  necessary  to  the  determina- 
tion of  this  case,  this  court  has  not  jurisdiction 
of  It  Hurd  V.  GarUle,  18  Colo.  461,  33  Pac. 
tC4;  McCandless  v.  Green,  20  Colo.  519,  39 
Pac.  64;  Mills'  Ann.  Code,  p.  727,  i  406a,  and 
cases  cited.  We  are  of  the  opinion  that  tbls 
court  has  not  jurisdiction  of  this  case  for  tbe 
following  reasons:  (1)  Parties  to  a  suit,  after 
it  has  reached  a  court  of  review,  have  not  tbe 
right,  by  agreement,  to  make  a  case  difterent 
from  the  one  decided  by  tbe  trial  court,  for, 
among  other  reasons,  had  the  case  been  pre- 
sented below  as  sought  to  be  submitted  upon 
review,  tbe  decision  might  have  been  sucb  as 
would  have  avoided  the  necessity  of  further 
proceedlnga  (2)  Jurisdiction  of  an  appeal  or 
writ  of  error,  which  otherwise  does  not  exist, 
cannot  thus  be  conferred  by  act  of  the  par- 
ties. Sons  of  Amerl<!a  Bldg.  &  Inv.  Ass'n  v. 
City  of  Denver,  15  Colo.  592,  25  Pac.  1091. 
An  examination  of  the  record  satisfies  us  that 
a  decision  of  the  constitutional  question  Is  not 
necessary  to  the  determination  of  this  casa 
On  tbe  contrary,  it  might  well  be  disposed  of 
upon  one  or  more  of  tbe  other  grounds  raised 
by  tbe  demurrer  to  the  complaint,  neither  of 
which  is  of  a  character  to  give  to  tbis  court 
jurisdiction  to  review  the  judgment.  Both 
parties,  however,  strenuously  insist  that  a 
speedy  determination  of  this  constitutional 
question  ought  to  be  had,  because  It  relates  to 
tbe  public  revenue.  Instead  of  being  impress- 
ed with  the  argument  for  baste  upon  this 
ground,  the  very  fact  that  the  taxing  power,  to 
a  limited  extent.  Is  Involved,  makes  us  hesitate, 
and  decline  to  proceed  merely  because  the 
present  litigants  request  It.  The  railroads'  of 
the  state  seem  to  be  paying  their  taxes  as  as- 
certained under  this  act,  and  there  is  no  claim 
that  the  amount  thereof  is  less  than  it  ought 
to  be,  or  would  be.  If  the  tax  were  determined 
in  accordance  with  tbe  methods  which  the 
plaintiff  asks  to  have  applied.  The  theory  up- 
on which  tbe  county  bases  its  right  to  maintain 
this  action  is  that,  tmder  the  scheme  contem- 
plated by  this  statute,  property  of  large  value 
situate  in  Arapahoe  county  Is  withdrawn  tliere- 
from  for  tbe  purposes  of  taxation,  and  the 


benefit  of  the  revenue  derived  from  tbe  tax 
is  apportioned  to  other  counties,  and  thus  the 
individual  taxpayers  of  Arapahoe  county  are 
discriminated  against  In  fttvor  of  those  living 
In  other  counties.  We  are  not  aware  that  tbe 
county,  whlcb  Is  but  one  of  the  sulidlvisionB  of 
tbe  state,  and  but  one  of  Its  agencies,  Is  the 
trustee  for  Its  taxpayers  as  a  body,  or  that  it 
Is  its  duty  to  seek  to  set  aside  an  act  of  tbe 
legislature  upon  the  ground  that  it  operates  to 
the  prejudice  of  any  particular  class  of  Its  in- 
habitants and  in  favor  of  another.  We  need 
not  determine  whether  ag^'rieved  taxpayers  ol 
Arapahoe  county  could  maintain  this  action. 
It  la  sufficient  to  say  that,  in  our  judgment, 
this  question  should  not  be  decided  except  In  a 
case  where  the  owners  of  the  property  most 
concerned  are  parties,  and  where  tbe  Issues 
demand  it.  Indeed,  we  are  advised  that  one 
of  the  railroad  companies  of  tbe  state  which 
has  paid  the  tax  upon  its  property  In  Arapa- 
hoe county  as  ascertained  under  this  act  has 
brought  suit  against  the  treasurer  of  tbe  coun- 
ty, who  threatens  to  sell  the  property  because 
the  tax  based  upon  a  valuation  fixed  by  tbe 
cotmty  assessor  has  not  been  paid.  If  tbis 
case  reaches  us,  and  the  point  Is  properly  pre- 
served In  the  record,  we  can  then  determine 
the  important  question  Involved  with  due  re- 
gard to  the  rights  of  all  parties  whose  lnte^ 
ests  are  affected.  Tbe  writ  of  error  should, 
therefore^  be  dismissed.  Writ  of  error  dis- 
missed. 


(a  Colo.  106) 
REYNOLDS  v.  OAMPLINa, 
(Supreme  Court  of  Colorado.     Sept  21,  1896.) 

AbSBXCB  or  COUKSBL  —  C05TINn*NCE  —  QciBTiNa 

Title — Plaistiff'b  Possession— Copt 

OF  Instrument— EviDBNCB. 

1.  In  a  county  where  but  two  terms  of  district 
court  are  held  in  a  year,  it  is  not  an  abuse  of  dis- 
cretion to  refuse  a  continuance  on  account  of  the 
necessary  absence  of  counsel,  where  defendant 
is  represented  by  associate  counsel  who  are  in 
attendance  on  the  court 

2.  In  an  action  to  quiet  title,  under  Civ.  Code, 
I  255,  which  requires  plaintiff  to  allege  and  prove 
possession  at  the  time  the  action  was  t>ejnin, 
where  the  evidence  shows  a  sufficient  possession 
on  the  part  of  plaintiff  at  a  certain  date,  and  the 
record  is  silent  as  to  the  time  the  action  was  in 
fact  instituted,  the  finding  of  the  trial  court  for 
plaintiff  on  the  question  of  posEcasion  will  not  be 
disturbed. 

3.  Where  the  loss  of  an  original,  unacknowl- 
edged instrument  is  not  accounted  for,  and  no  at- 
tempt is  mnde  to  prove  its  execution  in  any  way, 
the  admission  of  a  copy  of  it  a*  evidence  of  a 
material  issue  ia  reversible  error. 

Appeal  from  district  court,  Otero  county. 

Action  by  Mary  B.  Campling  against  A.  B. 
Reynolds  to  remove  a  cloud  from  tbe  title  of 
certain  real  estate.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Reversed. 

Tbis  action  was  brought  by  Moiy  B.  Camp- 
ling, as  plaintiff,  for  the  purpose  of  removing  a 
cloud  from  tbe  title  of  640  acres  of  land,  situate 
in  Otero  county,  Colo.,  and  known  as  "Indian 
Claim  No.  12,"  for  which  a  patent  was  Issued 
on  the  20tb  day  of  September,  1870,  to  one 


Digitized  by 


Google 


640 


4G  PACIFIC  KKI'OUTEU. 


(Colo. 


Armama  Smith.  The  ^aintiff  In  her  com- 
plaint alleges  posBession  and  ownership  of 
the  land  In  controversy,  and  avers  that  the  de- 
fendant claims  some  adverse  title  or  interest 
therein.  The  defendant  In  bis  answer  denies 
the  possession  of  plaintiff;  denies  plalntlfC's 
title;  alleges  fee-simple  title  In  himself,  and 
the  payment  of  taxes  upon  the  property  for 
15  consecutive  years  prior  to  the  institution  of 
this  suit  A  trial  to  the  court  upon  these  is- 
sues resulted  in  a  decree  in  accordance  with 
the  prayer  of  the  complaint.  To  reverse  this 
Judgment  the  cause  is  brought  here  upon  ap- 
peal. 

Tyson  S.  Dines  and  Charles  J.  Hughes,  for 
appellant.  A.  F.  Thompson  and  L.  B.  Gib- 
son, for  appellee. 

HAYT,  C.  J.  (after  stating  the  facts).  Both 
jiarties  to  this  action  claim  title  to  the  prem- 
ises in  controversy  under  a  United  States  pat- 
ent. The  patentee,  Armama  Smith,  Is  de- 
scribed in  the  patent  as  a  half-breed  Indian, 
"who  claims  (under  the  fifth  artide  of  the 
treaty  concluded  October  14,  18Co,  between 
the  United  States  and  the  Cheyenne  and 
Arapahoe  tribes  of  Indians)  640  acres  of  land." 
This  treaty,  in  so  far  as  it  is  necessary  to  be 
-considered  upon  this  review,  reads  as  fol- 
lows: "Treaty  between  the  United  States  of 
America  and  the  Cheyenne  and  Arapahoe 
trilDes  of  Indians,  concluded  October  14,  1805. 
Ratification  advised,  with  amendments.  May 
22, 1860.  Ajnendments  accepted^  Novemt>er  19, 
1866.  •  *  •  Art.  5.  ♦  ♦  *  At  the  special 
request  of  the  Cheyenne  and  Arapahoe  Indians, 
I)arties  to  this  treaty,  the  United  States  agrees 
to  grant  by  patent  In  fee  simple,  to  the  fol- 
lowing named  persons,  all  of  whom  are  related 
to  the  Cheyennes  or  Arapahoes  by  blood,  to 
each  an  amount  of  land  equal  to  one  section  of 
six  hundred  and  forty  (640)  acres,  viz.:  To 
the  children  of  John  S.  Smith,  interpreter,  Wil- 
liam Gilpin  Smith,  and  daughter  Armama. 
*  »  *  Said  lands  to  be  selected  imder  the 
directions  of  the  secretary  of  tlie  interior  from 
the  reservation  established  by  the  first  article 
of  their  treaty  of  February  18,  A.  D.  1861." 
Plaintiff,  to  establish  her  title,  introduced  proof 
tending  to  show  that  Armama  Smith,  the  pat- 
entee, died  with  smallpox  in  the  year  1862, 
leaving  as  her  sole  hinr  John  S.  Smith,  her 
father,  who  died  In  the  year  1871.  Plaintiff 
then  introduced  various  mesne  conveyances 
tending  to  show  hor  ownership  of  such  Interest 
as  may  have  been  Inherited  by  .Tohn  8.  Smith. 
The  defendant  claims,  and  introduced  evi- 
dence to  show,  that  tlie  patentee.  Armama 
Smith,  was  still  living  In  18t>4,  at  the  time  of 
the  trial  In  the  court  below,  and  that  she,  by 
her  warranty  deed,  dated  and  acknowledged  on 
the  16th  day  of  November,  1872,  conveyed  the 
premises  to  the  defendant.  This  deed  was 
duly  recorded  in  the  county  where  the  lands 
were  situate  on  the  2Sfh  day  of  April,  1S73. 
The  grantee  paid  taxes  under  said  deed  for  the 
years  1877  to  1880,  Inclusive.  A  large  num- 
ber of  errors  have  been  n-sslgned;  but,  as  the 


decree  of  the  district  court  must  be  reverstd. 
the  consideration  of  several  of  the  assignments 
of  error  becomes  unnecessary,  while  others 
will  require  but  brief  consideration. 

The  firstassignmentof  error  discussed  brings 
up  for  review  the  ruling  denying  a  continnancfe 
aslced  by  the  appellant  on  the  29th  of  April, 
1803.  and  forcing  him  to  trial  on  May  15,  1893. 
This  continuance  was  based  upon  motion,  evp- 
ported  by  an  affidavit  showing  that  Charles  J. 
Hughes,  one  of  counsel  for  the  defendant,  was 
absent  trj'Ing  an  Important  case  in  a  neigh- 
boring state,  and  that  he  could  not  be  present 
at  the  trial  of  this  cause  during  the  term  of  the 
district  court  of  Otero  county  that  was  tben 
being  held,  and  at  which  the  cause  was  subse- 
quently tried;  also,  upon  the  claim  that  a 
number  of  defendant's  important  witnesses 
were  Indians  belonging  to,  and  at  the  time 
with,  roving  bands,  and  for  this  reason  could 
not  be  obtained  in  time  for  the  trial  at  that 
term  of  court.  In  so  far  as  the  absence  of 
counsel  is  urged,  it  is  sufficient  to  say  tliat  Uie 
record  shows  that  the  defendant  was  repre- 
sented by  Mr.  T.  S.  Dines,  who  was  asso- 
ciated with  Mr.  Hughes,  and  that  Mr.  Dines 
was  at  ail  times  present  when  any  steps  weie 
taken  in  the  cause.  Perliaps  Mr.  Hughes  was 
more, familiar  with  the  controversy  than  Mr. 
Dines,  and  for  this  reason  could  have  been  of 
more  assistance  to  the  defendant;  but  this 
would  not  entitle  the  defendant  to  a  continn- 
ance  as  a  matter  of  law.  A  large  discretion  is 
vested  In  the  trial  courts  with  reference  to 
such  matters,  and  this  discretion  should  be 
exercised  according  to  the  circumstances  of 
each  case.  In  a  county  having  a  large  popu- 
Uition,  where  the  courts  are  almost  constantly 
in  session,  siich  matters  can  usually  be  easily 
arranged  without  serious  inconvenience;  bat 
in  a  sparsely-settled  county  like  Otero,  having 
but  two  terms  of  the  district  court  per  year, 
a  continuance  for  a  few  days  may  cariy  the 
case  beyond  the  term,  and  a  continuance  of 
six  months  or  more  would  in  many  cases  work 
a  great  liardship  to  at  least  one  of  the  pai^ 
ties  to  tiio  controversy.  When  a  continuance 
is  asked  on  accbunt  of  the  necessary  absence 
of  counsel,  and  the  graitting  of  the  same  wlU 
work  no  particular  hardship  to  the  other  side, 
courts  should,  and  usually  do,  grant  the  indul- 
gence; but  the  discretion  of  the  trial  courts 
in  these  matters  will  only  be  interfered  with 
In  case  of  gross  abuse,  and  we  do  not  thinb 
this  is  such  a  case.  As  there  was  no  showing 
made  as  to  the  absent  witnesses,  the  motion 
for  a  continuance  was  properly  overruled,  al- 
though we  think  that  the  interests  of  all  par- 
ties would  have  been  better  subserved  if.  a 
continuance  had  been  granted,  thereby  enabling 
both  parties  to  have  fully  presented  the  facts 
which  are  essential  to  a  correct  adjudication. 

This  action  having  been  Instituted  under  sec- 
tion 255  of  our  Civil  Ojde.  it  was  necessary  for 
plaintiff  to  allege  and  pro%'e  her  possession  at 
the  time  this  action  was  licgun,  this  allegation 
having  been  put  in  ls.sue.  Bank  v.  Newton,  1? 
Colo.  245,  22  Pac.  444;    Wall  v.  Magncs.  17 
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Colo.  476,  30  Pac.  56;  Walker  v.  Pogue,  2  Colo. 
App.  149,  29  Pac.  1017.  The  district  court 
found  this  issue  In  favor  of  plaintiff,  and  this 
b«  made  the  basis  of  one  of  the  assignments  of 
error.  The  evidence  shows  sufficient  iwssession 
on  the  part  of  plaintiff  in  tlie  year  1891  to 
nutintain  the  action,  and,  tlie  record  heing  silent 
as  to  the  time  the  action  was  in  fact  instituted, 
the  finding  of  the  trial  court  upon  the  question 
of  possession  wlU  not  be  disturljed.  Plaintiff, 
to  show  title  In  herself,  attempted  to  show  that 
the  patentee,  Annama  Smith,  died  of  smallpox 
in  1862  or  1863,  and  that,  under  the  law  of 
descent,  her  father  became  the  sole  owner  of 
her  estate;  that  upon  his  death,  which  oc- 
curred In  1871,  his  son,  William  GUpln  Smith, 
became  his  soie  heir;  that  William  Gilpin 
Smith,  by  warranty  deed  exeoited  in  1888,  con- 
veyed the  land  to  plaintiff.  The  defendant  de- 
raigns  title  through  the  patent  to  Armaraa  Smith 
by  warranty  deed  executed  by  the  patentee  to 
him  in  1872.  This  deed  appears  to  have  been 
regularly  acknovrtedged  before  a  notary  public, 
who  certifled  that  Armaraa  Smith,  the  grantor, 
was  personally  known  to  him,  and  that  she  ap- 
peared before  him,  and  acknowledged  the  In- 
strument to  be  her  free  act  and  deed.  The  exe- 
cution of  this  deed  was  witnessed  by  one  Ed- 
nmnd  Guerrier,  a  half-breed  Cheyenne  Indian, 
who  testified  at  the  trial  that  he  personally 
knew  Annanm  Smith,  the  grantor,  and  that  she 
was  a  half-breed  Indian,  the  daughter  of  John 
S.  Smith,  interpreter.  This  "witness  further 
testified  that  this  Armama  Smith  was  living  In 
the  Indian  Territory  at  the  time  of  the  trial. 
Other  witnesses,  introduced  by  the  defendant, 
testified  that  they  were  acquainted  with  the 
Armama  Smith,  the  grantor  In  the  warranty 
deed  to  appellant.  These  witnesses  detailed 
many  circumstances  going  to  show  that  the 
Armama  Smith  who  executed  this  deed  Is  the 
Identical  Armama  Smith  named  In  the  gov- 
ernment patent.  The  learned  Judge  who  tried 
the  case  In  the  district  court  tvas  xmder  the  Im- 
pression, and  so  stated,  that  the  Armama  Smith 
who  executed  this  warranty  deed  was  not  by 
blood  related  to  the  Cheyennes  or  Arapahoes, 
but  was  a  captive  Sioux,  and  therefore  did  not 
answer  the  description  of  the  grantee  to  be 
found  In  the  government  patent.  The  evidence 
of  the  witness  Guerrier  Is  given  as  the  authori- 
ty for  this  finding.  The  record  shows  that  the 
district  court  was  in  error  as  to  the  testimony 
of  this  witness.  Although  he  said  that  he  had 
been  acquainted  with  Armama  Smith  from  her 
childhood,  and  had  known  both  her  mother  and 
father,  and  that  her  father  was  John  S.  Smith, 
the  Interpreter,  and  her  mother  a  squaw  .taken 
In  war  by  the  Cheyeimes,  and  "known  as  a 
Cheyenne  woman,"  he  swears  positively  that 
she  was  not  a  Sioux.  In  answer  to  further  in- 
terrogatories, the  witness  stated  tliat  he  wit- 
nessed the  deed  from  Armama  Smith  to  A.  K. 
Keynolds,  and  that  the  grantor  was  the  person 
named  In  the  treaty  with  the  Indians  and  in 
the  government  patent.  This  evidence  is  cor- 
rotorated  by  the  testimony  of  the  defendant  and 
one  Weiglein,  who  were  post  traders  selling 
v.46P.no.8— 41 


goods  to  the  Cheyennes  and  Arapahoes.  These 
witnesses  each  testify  that  she  was  known  as 
the  daughter  of  John  S.  Smith,  the  interpreter, 
and  w:ia  well  known  among  the  Indians  as 
"Armama,"  alias  Armama  Smith,  and  that  she 
was  the  only  person  by  that  name  with  the 
Cheyennes,  It  is  also  shown  that  this  Indian 
girl  received  the  government  munhuent  of  title 
from  the  United  States  dm-ing  the  lifeOuje  of 
John  S.  Smith,  and  that,  under  such  circum- 
stances as  are  only  consistent  with  lils  knowl- 
edge of  this  fact,  she  retained  possession  of 
that  lastniment  until  the  execution  of  her  war- 
ranty deed,  when  both  were  given  to  Mr.  Keyn- 
olds. At  the  trial  plaintiff  Introduced  evidence 
to  show  that  the  Armama  Smith  to  whom  the 
patent  was  Issued  died  In  1862  or  1863.  In  the 
oral  argument  before  this  court  counsel  called 
attention  to  this  evidence,  and  argued  that  the 
death  of  Arnama  Smith  occurred  under  such 
peculiar  circumstances  as  to  leave  no  doubt  of 
the  time  being  as  stated.  These  circumstances 
were  as  follows:  She  was  suffering  from  small- 
pox and  that,  when  the  fever  rose,  she  ran  and 
Jumped  Into  a  stredm  of  water,  as  was  the  cus- 
tom of  the  Cheyenne  Indians,  and  that  death 
followed  Immediately.  It  Is  provided  by  section 
2448  of  the  Revised  Statutes  of  the  United 
States  that,  "where  patents  for  public  lands 
liave  been  or  may  be  issued.  In  pursuance  of 
any  law  of  the  United  States,  to  a  person  who 
has  djed,  or  who  hereafter  dies,  before  the  date 
of  such  patent,  the  title  to  the  land  designated 
therein  shall  Inure  to  and  become  vested  hi  the 
heirs,  devisees,  or  assignees  of  such  deceased 
patentee  as  if  the  patent  had  issued  to  the  de- 
ceased person  during  life."  If,  therefore,  Ar- 
mama Smith,  the  patentee,  died  before  the  pat- 
ent Issued,  the  title  would  Inure  to  and  become 
vested  in  her  heirs  as  claimed  by  plaintiff.  It 
should  not,  however,  be  overlooked  that  the 
treaty  under  which  this  patent  was  Issued  was 
not  made  until  the  year  1865,  and  was  not 
finally  ratified  until  the  year  1866.  This  treaty 
presupposes  that  at  the  time  of  Its  execution 
the  persons  therein  named  as  beneficiaries  were 
living.  The  fact  that  the  lands  were  thereaft- 
er to  be  selected  Is  strongly  corroborative  of 
this, -If  any  corroboration  Is  needed.  To  sup- 
pose, therefore,  that  the  patent  was,  in  fact. 
Issued  to  the  Armama  Smith  who  died  years 
before  the  tre.<ity  was  made.  Is  to  assume  that 
a  fraud  was  practiced  upon  the  government. 

To  overcome  the  force  of  this  evidence,  and  to 
show  that  John  S.  Smith  claimed  title  by  de- 
scent from  his  daughter  Armama  as  early  as 
1866,  and  to  show  that  he  then  recognized  no 
living  daughter  by  the  name  of  Armama,  the 
following  Instrument  was  Introduced  by  plain- 
tiff, agahist  the  objection  of  the  defendant: 

"BlU  of  Sale. 

"Know  all  .Tjen  by  these  presents,  that  I 
grant,  bargam,  sell,  and  quitclaim  unto  my 
nieces,  Eliza  Barron  and  Bridget  Wetherell,  and 
their  heirs,  all  my  right,  title,  and  Interest  In  a 
certain  tract  of  land  on  the  Upper  Arkansas 
river,   Colorado  territory,  known  as  the  'Jack  ■ 


Digitized  by 


Qoo^z 


642 


46  PACIFIC  REPORTER. 


(Wash. 


Smith  Claim,'  six  hundred  and  forty  acres  of 
land;  also  all  my  right,  title,  and  Interest  in  the 
claim  known  as  the  'Armama  Smith  Claim,'  six 
hundred  and  forty  acres  of  land  on  the  Upper 
Arkansas  rlyer,  Colorado, '  for  the  sum  of  one 
dollar  in  hand  paid,  this  fifth  day  of  May,  one 
thousand  eight  hundred  and  sixty-seven.  John 
S.   Smith.     Witness:    William  McCarty. 

"State  of  Colorado,  Bent  County— ss.:  I, 
John  W.  Jay,  county  clerk  In  and  for  Bent  coun- 
ty, In  the  state  aforesaid,  do  hereby  certify 
that  the  foregoing  is  a  true  and  correct  copy  of 
the  record  of  the  bill  of  sale  given  by  John  S. 
Smith  to  Eliza  Barron  and  Bridget  Wetherell, 
as  the  same  appears  of  record  in  Book  2,  page 
46,  of  the  records  of  my  office.  Witness  my 
hand  and  seal  at  Lias  Animas,  this  15th  day  of 
December,  A.  D.  1886.  John  W.  Jay,  County 
Clerk.     [Bent  County  Seal.] 

"State  of  Colorado,  County  of  Otero— ss.: 
I,  J.  E.  Ganger,  county  clerk  and  recorder  in 
and  for  said  county,  in  the  state  aforesaid,  do 
hereby  certify  that  the  foregoing  Is  a  full,  true, 
and  correct  copy  of  bill  of  sale  as  the  same  ap- 
pears upon  the  records  of  my  office.  Given  un- 
der my  hand  and  official  seal,  this  15th  day  of 
May,  A.  D.  1893,  at  1:20  o'clock  p.  m.  [Signed] 
J.  E.  Ganger,  County  Clerk  and  Recorder,  by 
H.  G.  Bourne,  Deputy.  [Seal,  Otero  County, 
Colorado.]" 

This  Instrument  was  improperly  admitted. 
The  original  was  not  offered  or  its  loss  a(k:omit- 
ed  for.  It  was  not  acknowledged,  and  no  at- 
tempt was  made  to  prove  its  execution  in  any 
way.  This  evidence,  evidently,  was  given 
much  weight,  and  its  admission  constitutes  re- 
versible error. 

As  the  ease  is  now  presented  upon  the  rec- 
ord, the  defendant  seems  to  have  the  superior 
title,  and  the  errors  pointed  out  certainly  re- 
quire a  reversal  of  the  Judgment.  We  reach 
this  conclusion  the  more  willingly  because  we 
are  satisfied  that,  upon  a  new  trial,  witnesses 
can  be  procured  who  will  settle  the  Identity  of 
the  patentee  beyond  controversy.  Judgment 
reversed  and  cause  remanded. 


(15  Wash.  466) 

ATLANTIC  TRUST  CO.  t.  BBHREND  et  al. 

(Supreme  Court  of   Washington.     Nov.  9, 

1896.) 

MOKTOAGES  —  FOBRCLOSUKB  BT  ASSIGNEE  —  BUFFI- 

ciEscY  OP  Title. 
In  an  action  to  foreclose  a  mortgage  of 
which  plaintiff  was  the  assignee,  it  appeared 
that  the  nsRignment  was  executed  by  one  of  tlie 
vice  presidents  of  the  mortgagee  corporation, 
that  the  seal  of  the  corporation  was  attached 
thereto,  and  tliat  this  same  oflicer  had  been  in 
the  habit  of  assigning  like  securities  at  diifer- 
ent  times  extending  over  a  considerable  pertbd. 
Held  thpt,  as  the  assignor  was  estopped  from 
disputing  the  vice  president's  authority,  tlie 
mortgagor  conid  not  question  the  right  of  the 
assignee  to  foreclose. 

Appeal  from  superior  court,  Spolmne  coun- 
ty; James  Z.  Moore,  Judge. 
Action  by  Atlantic  Trust  Company,   a  cor- 


poration, against  Frederick  C.  Behrend,  W.  U. 
Plummer,  and  Aggie  Plnmmer,  to  foreclose  a 
mortgage.  From  a  decree  in  favor  of  plaintiiT, 
defendants  Plummer  appeal.    Affirmed. 

W.  J.  Thayer,  for  appellants.     O.  G.   EUia 
and  H.  D.  Crow,  for  respondent. 

UOYT,  C.  J.  This  appeal  Is  from  a  decree 
foreclosing  a  mortgage,  and  tlie  ixdy  reason 
suggested  why  such  decree  should  be  reversed 
is  that  the  evidence  waa  not  sufficient  to  stiow 
that  the  mortgage  and  note  accompanying  the 
same  bad  been  assigned  to  the  plaintiff  in  tbe 
action.  It  was  claimed  that  the  evidence  wa:> 
insufficient  for  two  reasons:  First,  that  the 
Lombard  Investment  Company,  to  whan  the 
mortgage  was  made,  had  no  power  undo:  its 
articles  of  incorporation  as  set  out  in  the  plead- 
ings to  make  the  assignment;  and,  second, 
that,  if  it  did  have  such  power,  the  purportea 
assignment  was  not  shown  to  have  been  ex- 
ecuted by  authcMlty  of  the  corporation.  We 
do  not  find  It  necessary  to  enter  into  the  tech- 
nical discussion  contained  in  the  briefs  of 
counsel,  for  the  reason  that  the  defendant  was 
not  interested  in  this  assignment  except  to  the 
extent  of  seeing  that  the  Lombard  Investment 
Company  had  so  parted  with  its  title  to  ilie 
plaintiff  that  it  could  not  afterwards  claim 
ownership  of  the  note  and  mortgage.  Hence  It 
is  immaterial  whether  or  not  all  the  forms  pre- 
scribed for  the  assignment  of  the  mortgage 
had  been  observed,  if  enough  had  been  done 
by  the  mortgagee  to  estop  it  or  those  claiminK 
uuder  it  from  afterwards  asserting  title  to  the 
mortgage.  That  such  was  the  effect  of  what 
was  shown  by  the  evidence  seems  to  us  clear. 
It  was  proven  that  the  assignment  was  ex- 
ecuted by  one  of  the  vice  presidents  of  the  cor- 
poration, and  that  the  seal  of  the  corporation 
was  attached  thereto;  that  this  same  officer 
had  been  In  the  habit  of  assigniug  like  securi- 
ties at  different  times  extending  over  a  con- 
siderable period.  This  being  so,  we  are  under 
the  Impression  that  the  corporation  which  had 
thus  allowed  one  of  its  officers  to  act  and  use 
its  seal  to  autlienticate  the  papers  made  by  hun. 
could  not  thereafter  question  his  authority  to 
do  what  he  had  done;  and.  if  the  assignor 
could  not  question  the  assignment,  then  the 
assignee  took  such  a  title  as  it  was  necessary 
for  it  to  have  to  maintain  an  action  to  fore- 
close the  mortgage.  The  decree  will  be  m  all 
things  affirmed. 

GORDON,  SCOTT,  ANDERS,  and  DUN- 
BAR, JJ.,  concur. 


(13  Wash,  lij;) 
.ROBERTS  et  al.  v.  PRESCOTT  et  al. 
(Supreme  Court  of  Washington.    Nov.  8,  1896.) 
Schools— District  Warrants— Ikdobsbmbxt  bt 

COU.STT  TrEASUKER— LUBILITV. 

Act  March  10,  1893,  §  7,  which  makes  it 
the  duty  of  a  county  treasurer  not  to  register 
and  indorse  warrants  issued  by  schooi-district  of- 
ficers unless  the  signatures  thereon  shall  corre- 
spond with  the  signatures  of  the  officers  of  tb« 
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<listrict  on  file  in  his  office,  was  passed  for  the 
benefit  of  the  school  districts  and  of  the  coun- 
ty treasurer's  office,  and  not  at  all  for  the  benefit 
uf  the  public  at  large;  and  hence  a  county  treas- 
urer's iDdorsemeut  of  a  warrant  is  hot  a  guar- 
anty of  its  genuineness  on  which  he  is  liable  to 
an  assignee  of  the  warrant. 

Appeal  from  superior  court,  Spokane  county; 
Norman  Buck,  Judge. 

Action  by  W.  B.  and  L.  S.  Roberts,  partners 
by  the  firm  name  of  Roberts  Bros.,  against  Da- 
vid S.  Prescott  and  others,  on  indorsements  of 
school-district  warrants.  From  a  Judgment  in 
favcH:  of  defendants,  plalntlSs  appeal.  Af- 
flrmed. 


Gyrus  Happy,  for  appellants, 
ton,  for  respondents. 


James  E.  Fen- 


•  HOYT,  C.  J.  This  action  was  brought 
against  the  treasurer  of  Spokane  county  and  the 
sureties  on  bis  bond  to  recover  damages  al- 
lied to  have  been  occasioned  by  the  wrong- 
fnl  act  of  the  treasurer  In  indorsing  certain  war- 
rants which  appeared  to  have  been  issued  by  the 
officers  of  certain  school  districts  in  said  county, 
wluch  It  was  alleged  they  were  induced  to  pur- 
cbase  by  reason  of  the  fact  of  such  indorsement 
by  the  treasurer.  The  ground  upon  which  It 
was  claimed  that  the  acti<xi  of  the  treasurer 
was  wrongful  was  that  In  making  the  Indorse- 
ments he  acted  In  violation  of  section  7  of  the 
act  of  March  10,  1803,  which  made  it  his  duty 
not  to  regist^  and  indorse  such  warrants  unless 
the  signatures  thereon  corresponded  with  the 
signatures  of  the  officers  of  the  district  on  file  In 
his  office;  and  the  first  question  presented  by 
the  record  Is  as  to  the  object  for  which  this 
section  was  enacted.  If  such  object  was  solely 
for  the  protection  of  the  ootmty  and  the  school 
districts  therein,  the  plaintiffs  could  not  main- 
tain an  action  for  Its  violation  by  the  county 
treasurer.  If  it  was.  enacted  for  the  benefit  of 
the  public,  and  to  encourage  dealing  in  the  war- 
rants of  schocd  districts,  the  right  of  the  plain- 
tiffs to  maintain  ihe  action  for  Its  violatlem 
might,  under  a  certain  line  of  authorities,  be 
sustained.  Hence  It  Is  necessary  to  first  deter- 
mine as  to  the  object  of  the  enactment  of  this 
section  as  disclosed  by  Its  language.  Warrants 
of  a  school  district,  though  payable  to  order  or 
bearer,  are  not  negotiable  under  the  rules  of  the 
law  merchant.  They  may  be  transferred  from 
one  to  another,  but  such  transfer  has  no  effect 
upon  any  equities  which  may  exist  in  favor  of 
the  district  against  such  warrants.  This  being 
so,  it  la  not  reasonable  to  suppose  that  the  leg- 
islature had  In  view  the  protection  of  those  who 
should  buy  such  warrants  vfhea  it  enacted  the 
section  under  consideration.  It  Is  more  reason- 
able to  8u[^)06e  that  this  section  was  passed  for 
the  pnrpoee  of  providing  an  orderly  course  for 
the  transaction  of  business  as  between  the 
(rounty  treasurer's  offlce  and  the  several  school 
districts  of  the  county.  It  was  In  the  interest 
of  school  districts  that  the  treasurer  should  not 
pay  warrants  without  proof  of  their  genuineness, 
and  it  was  also  to  their  interest  that  warrants 
should  not  be  registerefl  as  having  been  issued 
by  them  and  entered  on  the  books  of  the  treas- 


urer without  like  proof  of  their  genuineness.  To 
enable  the  treasurer  to  determhie  as  to  the 
genuineness  of  such  warrants,  it  was  necessary 
that  there  should  be  accessible  tobimthegenuine 
signatures  of  the  officers  authorized  to  Issue  the 
warrants.  This  being  so,  it  will  not  be  pre- 
sumed that  such  provlBl(Hia  were  for  the  benefit 
of  the  public  at  lai^e,  unless  the  intent  to  that 
end  clearly  appears.  If  the  warrants  were  In- 
traded  to  circulate  as  negotiable  paper,  tbers 
might  be  reasm  for  some  provision  which  would 
prevent  their  getting  into  circulation  before  their 
genuineness  had  been  determined.  But,  as  they 
are  not  negotiable,  and  not  Intended  for  general 
circulation,  there  could  be  little  need  for  any 
provision  for  the  protection  of  those  into  whose 
liands  they  might  come.  The  county  treasuiefs 
crfllce  Is  accessible  to  the  public,  and  it  Is  equally 
within  the  power  of  one  who  is  about  to  buy  a 
school  warrant  to  determine  tis  to  its  genuine- 
ness by  comparison  with  the  signatures  on  file 
In  such  office  as  for  the  treasurer  himself  to  do 
so.  AU  things  considered,  we  are  satisfied  that 
the  lower  court  was  right  in  holding  that  this 
section  was  passed  for  the  benefit  of  the  school 
districts  and  of  the  county  treasurer's  office^ 
and  not  at  all  for  the  benefit  of  the  public  at 
large.  Hence  the  Judgment  rendered  by  it  for 
the  defendants  was  right,  and  must  be  aflirmed. 

SOOTT,  ANDERS,  DUNBAR,  and  GORDON, 
JJ.,  concur. 

(15  Wash.  699) 
BUCHANAN  v.  ADAMS  COUNTY. 
(Supreme  Court  of  Washington.    Nov.  9,  1896.) 

BOABD  OP  EqCALIZATIOS— OkDERS— APPBAIm 

Hill's  Code,  S  298,  authorizing  an  appeal 
from  any  decision  or  order  of  the  board  of  coun- 
ty oomnilssioners,  does  not  authorize  an  appeal 
from  its  decision  or  order  while  acting  as  a 
board  of  equalization,  under  Laws  1893,  c.  124, 
§  59.  Olympia  Waterworks  v.  Board  of  Equal- 
ization Of  'Thorston  Co.  (Wash.)  44  Pac.  267, 
followed. 

Appeal  from  superior  oonrt,  Adams  county; 
Wallace  Mount,  Judge. 

The  board  of  commissioners  of  Adams  cotm- 
ty,  sitting  as  a  board  of  equalization,  disal- 
lowed D.  Buchanan  the  exemption  of  $300  in 
personal  property  from  taxation,  as  a  house- 
holder and  head  of  a  family.  From  this  or^ 
der  Buchanan  appealed  to  the  superior  court, 
where  the  casi  was  submitted  on  an  agreed 
statement  of  facts.  From  an  order  In  favor 
of  Buchanan,  the  board  of  commissioners  ap- 
peal.   Reversed. 

O.  R.  Holcomb  and  James  A.  Haight  for 
appellant     D.  Buchanan,  in  pro.  per. 

PER  CURIAM.  Under  the  rule  announced 
by  this  court  in  Olympia  Waterworks  v.  Board 
of  Equalization  of  Thurston  Co.  (Wash.)  44 
Pac.  267,  an  appeal  did  not  lie  from  the  order 
made  by  the  board  of  equalization  to  the  su- 
perior court.  Such  court  was  therefore  with- 
out Jurisdiction  to  make  the  order  from  which 
this  appeal  has  been  prosecuted.  It  will  be 
reversed,  and  the  proceeding  dismissed. 
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(15  Waah.  «7) 

In  re  AULT. 

Appeal  of  INTERSTATE  SAVINGS  &  LOAN 

ASS'N. 

(Supreme  Court  o{  WastaiDgton.     Oct  23, 

1896.) 

AppKAi,— Bight  to  Prosecute— Disbarmekt  Pbo- 

CEKDING8— Interest  of  Appellant. 

A  private  corporation  has  no  such  interest 

luTOlvea  in  the  dismissal  by  the  court  of  its 

petition  for  the  disbarment  of  an  attorney  as 

will  entitle  it  to  prosecute  an  appeal. 

Appeal  from  superior  ■  court,  Snohomlsb 
county;  John  C.  Denney,  Judge. 

Application  ^3ry  the  Interstate  Savings  & 
r>oan  Association  for  the  disbarment  of  John 
B.  Ault.  From  a  dismissal  of  its  petition,  the 
applicant  appeals.     Appeal  dismissed. 

Shank  &  Smith,  for  appellant  Coleman  & 
Hart,  for  respondent. 

DUNBAR,  J.  An  application  -was  filed  In 
the  superior  court  of  Snohomish  county  by 
the  Interstate  Savings  &  Loan  Association 
alleging  many  delinquencies  on  the  part  of 
the  respondent,  John  B.  Ault,  and  praying  the 
court  for  an  order  citing  said  John  B.  Ault 
to  appear  and  show  cause,  if  any  he  had, 
why  he  should  not  be  forthwith  disbarred, 
and  his  name  striclien  from  the  roll  of  attor- 
neys of  said  court  Respondent  demurred  to 
the  petition  upon  the  grounds  (1)  that  the 
court  had  no  jurisdiction  of  the  person  of  the 
respondent  in  this  proceeding;  (2)  that  It  had 
no  jurisdiction  of  the  subject-matter  of  the 
proceeding;  (3)  that  the  petition  did  not  state 
facts  suflicient  to  constitute  a  cause  of  action; 
and  (4)  that  the  proceeding  was  not  being 
prosecuted  upon  the  court's  own  motion.  This 
demurrer  was  sustained  by  the  court,  and 
Judgment  of  dismissal  entered,  from  which 
judgment  an  appeal  is  talcen  to  this  court 
The  respondent  now  moves  the  court  to  dis- 
miss this  appeal  for  the  reason  that  this  court 
has  no  jurisdiction  of  an  appeal  from  the  or- 
der from  which  this  appeal  Is  taken,  that  the 
notice  of  appeal  was  not  served  or  filed  with- 
in the  time  limited  by  law,  and  that  the  ap- 
pellant has  no  appealable  interest  in  the  sub- 
ject-matter of  this  appeal,  and  Is  not  entitled 
to  prosecute  it.  Without  noticing  the  first 
two  alleged  grounds  for  dismissal,  we  think 
the  last  one,  namely,  that  the  appellant  has 
no  appealable  interest  In  the  subject-matter 
of  this  appeal,  must  be  sustained.  The  rec- 
ord does  not  disclose  the  ground  upon  which 
the  court  sustained  the  demurrer.  It  was  in- 
dicated by  the  appellant,  in  oral  argument, 
that  it  was  because  the -lower  court  did  not 
think  It  had  jurisdiction  to  try  the  cause,  and 
it  Is  insisted  that  if  the  appeal  Is  dismissed 
the  effect  would  be  to  assume  the  very  thing 
in  controversy.  However  that  may  be,  an  ap- 
peal is  a  statutory  right,  and.  If  not  given  by 
the  statute,  cannot  be  entertained  by  this  court 
The  statute  provides  that  a  party  who  is  ag- 
grieved may  prosecute  appeals.  We  cannot 
understand  how  the  appellant  in  this  action 


Is.  in  any  sense,  aggrieved.  It  fs  not  a  aentl- 
mental  grievance  that  the  statute  contem- 
plates, but  It  iB  a  grievance  that  amounts  to 
an  interest  There  can  be  but  two  parties  hi 
interest  in  a  case  of  this  kind,  outside  of  the 
respondent,  namely,  the  court  and  the  pub- 
lic. The  respondent  Is  an  ofilcer  of  the  court, 
and  the  law  provides  a  method  by  which  the 
court  can  determine  the  fitness  or  nnfitness 
of  an  attorney  for  that  position,  and,  no  doubt, 
the  interests  of  the  public  can  be  protected 
by  an  action  authorized  by  some  one  who  rep- 
resents the  public;  but  the  appellant  In  this 
case  neither  represents  the  court  nor  the  pub- 
lic, and  It  can  be  of  no  interest  to  it  who  the 
attorneys  of  the  courts  of  the  state  of  Wash- 
ington are.  If  the  judgment  of  the  court  had 
been  against  the  attorney,  of  course  he  could 
appeal,  for  he  would  certainly  be  a  ^arty  in 
Interest,  the  judgment  depriving  him  of  the 
right  to  practice  his  profession;  but  we  are 
unable  to  discover  any  Interest  which  the  ap- 
pellant In  this  case  has  In  the  matter  in  con- 
troversy. The  motion  to  dismiss  will  there- 
fore be  granted. 

HOYT,  C.  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(U  Wash.  407) 

STATE  ex  rel.  TRADERS'  NAT.  BANK  OF 

SPOKANE  V.  WINTER,  Treasurer. 

(Supreme  Court  of  Washington.     Oct.   19, 

1896.) 

MuxiciPAi.  Corporations— Assumrjo  Illkoai.  Is- 

DEBTBDKESS— FOWEB  OF  LeOISLATURB  TO 
AUTUUKIZK — OuUHiANCES. 

1.  Laws  1891,  p.  279,  and  Laws  1893,  p.  183, 
intended  to  authorize,  and  to  ratify  and  confirm, 
the  action  of  any  municipal  corporation  in  as- 
suming indebtedness  created  by  the  residents  of 
the  same  territory  while  acting  in  a  corporate 
capacity  under  the  act  of  'February  2,  1888,  of 
the  territory,  thereafter  declared  unconstitutjon- 
ai,  arc  witliin  the  limits  of  legislative  power, 
and  are  valid  and  effective. 

2.  Where  a  town  by  ordinance  expressly  rec- 
ognized and  assumed  an  indebtedness  created  in 
good  faith  for  public  improvements  made  while 
acting  under  an  illegal  organization,  the  ordi- 
nance is  not  invalid  because  it  delegated  to  the 
mayor  and  clorli  the  duty  of  taking  up  the. war- 
rants evidencing  such  indebtedness  and  directed 
them  to  issue  new  ones  in  their  stead. 

Appeal  from  superior  court,  Stevens  coun- 
ty;  Jesse  Arthur,  Judge. 

Action  for  mandamus  on  relation  of  the 
Traders'  National  Bank  of  Spokane  against 
Arthur  T.  .Winter,  treasurer  of  the  town  of 
ColviUe.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Graves,  Wolf  &  Graves,  for  appellant  S. 
&  J.  W.  Douglas  and  W.  M.  Hurray,  for  re- 
spondent 

GORDON,  J.  This  was  an  application  In 
the  lower  court  for  a  writ  of  mandate  com- 
pelling the  respondent,  as  treasurer  of  the 
tow'n  of  Colville  (a  municipal  corporation  of 
the  fourth  class),  to  pay  certain  warrants 
of  said  municipality  held  and  owned  by  the 
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relator.  An  Issue  of  fact  having  been  form- 
ed, the  case  was  tried  below  upon  an  agreed 
statement  of  facts,  and  from  a  judgment  dis- 
missing the  application  the  relator  has  ap- 
pealed. From  the  agreed  statement  of  facts 
■which  has  been  brought  to  this  court  It  ap- 
pears that  some  time  in  the  year  188S  the 
territory  now  embraced  within  and  constitut- 
ing the  present  town  of  ColviUe  was  incor- 
porated under  the  corporate  name  of  "The 
Town  of  Colvllle,"  under  and  by  virtue  of 
an  act  of  the  legislature  of  the  territory  of 
Washington  approved  March  27,  1888.  This 
act  was  subsetjuently  declared  to  be  uncon- 
stitutional. Territory  v.  Stewart,  1  Wash. 
St.  98,  23  Pae.  405.  After  us  attempted  in- 
corporation, and  prior  to  the  decision  in  Ter- 
ritory V.  Stewart,  supra,  said  town  proceeded 
to  exercise  corporate  functions,  to  elect  offi- 
cers, and  Incur  Indebtedness  for  street  Im- 
provements and  otherwise.  In  payment  of 
which  Indebtedness  warrants  were  issued 
upon  its  treasury.  The  statement  shows 
that  "the  said  town  became  Indebted  to  the 
Stevens  County  Bank  for  various  and  divers 
sums  of  money,  being  the  same  sums  of 
money  as  are  expressed  upon  the  face  of 
the  warrants  herein  referred  to,  and  in  dis- 
charge of  said  indebtedness  the  then  mayor 
and  the  then  clerk  of  said  old  town,  duly 
and  regularly  In  all  things,  as  required  by 
law,  drew  the  several  warrants  of  the  said 
town  in  payment  thereof,  and  the  same  were 
delivered  to  the  said  Stevens  County  Bank. 
♦  •  •  That  said  warrants  would  have  been 
valid  and  binding  upon  said  town  but  for 
the  unconstitutionality  of  the  act  under 
which  its  then  incorporation  was  had."  It 
furtlier  appears  from  said  statement  that, 
after  the  act  under  which  the  old  town  at- 
tempted to  Incorporate  had  been  declared  un- 
constitutional, and  prior  to  the  23d  of  De- 
cember, 1890,  the  territory  and  Inhabitants 
embraced  within  the  town  of  Colvllle,  as  In- 
corporated under  the  act  of  February  2, 
1888,  already  referred  to,  Incorporated  under 
an  act  of  the  legislature  of  the  state  of  Wash- 
ington approved  March  27,  1800;  that  there- 
after, on  the  6th  of  January,  1891,  the  town 
council  of  said  town  as  at  present  organized 
passed  Ordinance  No.  22,  entitled  "An  ordi- 
nance to  provide  for  the  payment  of  an  in- 
debtedness of  the  town  of  Colvllle,  Washing- 
ton, by  the  redemption  of  old  warrants,  and 
tor  the  Issuance  of  new  ones  therefor  repre- 
senting said  Indebtedness."  Said  ordinance, 
among  other  things,  recites:  "That,  where- 
as the  said  town  of  Colvllle,  Washington,  by 
and  through  the  board  of  trustees  thereof, 
incurred  a  large  Indebtedness  for  public  im- 
provements and  other  necessary  and  legiti- 
mate purposes,  and  did  issue  its  municipal 
warrants  or  orders  In  payment  thereof;  and 
whereas  the  said  town  of  Colvilie,  Washing- 
ton, is  desirous  of  paying  the  Just  Indebted- 
ness aforesaid  of  the  said  town,  and  having 
received  and  enjoyed  the  benefits  derived 
from  said  Indebtedness,  and  as  a  Just  and 


proper  municipal  Indebtedness  therefor." 
_  The  ordinance  then  provides  for  the  surren* 
daring  and  filing  with  the  town  clerk  of  said 
town  of  the  warrants  of  the  old  town  for  re- 
demption and  cancellation,  and  authorizes 
the  issuing  of  new  warrants  by  said  town  as 
at  present  incorporated,  "in  all  respects  as 
other  wari;ants  are  now  issued  by  said  town 
council,"  for  the  amount  or  amounts  due  up- 
on said  redeemed  and  canceled  warrants. 

Upon  the  part  of  the  respondent  it  is  con- 
tended (1)  that  the  town  of  ColvlUe  did  not 
have  the  power  to  assume  and  pay  indebt- 
edness Incurred  by  the  old  town  organiza- 
tion acting  under  the  unconstitutional  law 
of  1888;  (2)  that  the  ordinance  authorizing 
the  Issuance  of  warrants  of  the  present  town 
in  lieu  of  the  old  warrants  was  and  is  In- 
valid because  It  was  a  delegation  to  the  may- 
or and  town  clerk  of  power  residing  In  the 
council.  We  think  that  neither  of  these 
positions  can  be  maintained.  As  to  the  first, 
section  165  of  the  act  of  >Iarch  27,  1890,  un- 
der which  the  present  town  is  Incorporated, 
as  amended  by  the  act  of  March  7, 1891  (Sess. 
Laws  1801,  p.  279),  provides  that  "nothing  In 
this  chapter  contained  shall  be  construed  to 
prevent  any  town  having  a  bonded  or  other 
indebtedness  contracted  under  laws  hereto- 
fore passed  from  levying  and  collecting  such 
taxes  for  the  payment  of  such  Indebtedness; 
*  ♦  *  and  provided  further  that  any  ordi- 
nance duly  passed  by  the  town  council  of  any 
town  prior  to  the  passage  of  this  act  author- 
izing the  payment  of  said  Indebtedness,  shall 
be  and  the  same  is  hereby  declared  valid  and 
legal  and  binding."  The  action  of  the  trus- 
tees of  the  old  town  In  making  Improvements 
and  incurring  the  supposed  valid  indebted- 
ness evidenced  by  its  warrants  constituted  a 
moral  obligation  upon  the  inhabitants  and 
territory  thereafter  included  within  the  cor- 
porate limits  of  the  present  town,  and  the 
legislative  enactment  above  referred  to  was 
for  the  purpose  of  legalizing  and  validating 
ordinances  of  the  scope  and  character  of 
Ordinance  No.  22,  supra.  It  is  not  contend- 
ed that  it  was  not  competent  for  the  legis- 
lature to  pass  such  validating  enactment,  but 
if  any  doubt  could  exist  as  to  the  effect  of 
the  passage  of  the  ordinance  and  the  manda- 
tory act  of  1891.  supra,  that  doubt,  we  think, 
Is  removed  by  the  further  act  of  March  0, 
1808  (Sess.  Laws  1803,  p.  183),  which  pro- 
vides that  "the  incorporation  of  all  cities  and 
towns  In  this  state  heretofore  had  or  at- 
tempted under  sections  one,  two  and  three 
of  an  act  entitled,  'An  act  providing  for  the 
organization,  classification,  incorporation 
and  government  of  municipal  corporations, 
and  declaring  an  emergency,'  (being  the  act 
under  which  the  present  town  is  incorporat- 
ed,) *  •  *  is  hereby  for  all  purposes  de- 
clared legal  and  valid.  *  »  •  And  all  con- 
tracts and  obligations  heretofore  made,  en- 
tered Into  or  incurred,  by  any  such  city  or 
town  so  incorporated  or  re-incorporated  are 
hereby  declared  legal  and  valid  and  of  full 
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force  and  effect."  It  Is  competent  for  the 
legislature  to  direct  the  payment,  by  a  mu- 
nicipal corporation,  of  a  claim  that  the  law- 
does  not  recognize  as  a  legal  obligation,  and 
to  ratify  any  act  which  It  could  have  auUior- 
Ized  to  be  done  1  DHL  Mun.  Corp.  (4th  Ed.) 
i  75;  New  Orleans  v.  Clark,  95  U.  S.  044; 
Mayor,  etc.,  of  New  York  v.  T^nth  Nat. 
Bank,  111  N.  Y.  446,  18  N.  B.  618;  Mayor, 
etc.,  of  Guthrie  v.  Territory  (Okl.)  31  Pac. 
190;  Baker  v.  City  of  Seattle,  2  Wash.  St. 
570,  27  Pac.  462.  Indeed,  this  question  can 
scarcely  be  considered  an  open  one  In  this 
state  since  the  decision  in  Abernethy  t. 
Town  of  Medical  Lake,  9  Wash.  112,  37  Pac. 
306,  a  case  which  presented  almost  the  Iden- 
tical questions  which  we  are  here  consider- 
ing. As  to  the  second  objection  urged  by 
the  respondent,  viz.  that  the  ordinance  Is  in- 
valid because  attempting  to  delegate  power 
belonging  to  the  council,  we  think  that  the 
ordinance  Itself  contains  sufficient  eyidence 
of  the  fact  that  the  warrants  In  question 
were  audited  by  the  council,  and  expressly 
recognizes  the  validity  of  the  claims  upon 
which  the  warrants  In  question  were  issued. 
Such  recognition  and  authority  to  its  minis- 
terial officers  to  Issue  the  warrants  is  all  that 
Is  required  to  constitute  the  auditing  and  al- 
lowance of  a  claim  on  the  part  of  the  coun- 
cil. Upon  the  pleadings  in  the  case  and  tho 
agreed  statement  of  fucts,  we  think  that 
Judgment  should  have  been  for  the  relator, 
and  the  cause  will  be  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

HOTT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
SCOTT,  XT.,  concur. 


(16  Wash.  4U) 

STATE  V.  DOWNING. 

(Supreme  Court  of  Washington.     Oct.  21, 

1896.) 

Bmbezzlbment  bt  Countt  Officbbs— Ikoictmext 
— ix9tku0ti0n8. 

1.  An  information  charging  that  a  county 
clerk  and  ex  officio  clerk  of  the  superior  court, 
entitled  only  to  a  salary,  having  as  such  offi- 
cer recpived  fines  which  he  should  have  paid 
over  to  the  county  treasurer,  failed  and  refused 
to  do  80,  but  "unlawfully,  •  •  »  fraudulent- 
ly, and  feloniously  did  tnlie,  convert  to  his  own 
use,  and  embezzle"  the  snnie,  is  sufficient,  un- 
der Pen.  Code,  i  57,  providing,  if  any  county  of- 
ficer use  any  money  intrusted  to  him  for  safe- 

,  keeping  for  any  purpose  not  authorized  by  law, 
he  shall  be  deemed  guilty  of  a  felony. 

2.  On  n  prosociition  of  n  county  clerk  and  ex 
officio  clerk  of  the  superior  court,  under  Pen. 
Code,  i  57,  declaring  that,  if  a  county  officer 
use  any  money  intrusted  to  him  for  safc-keoping 
for  any  pnri'ose  not  authorized  by  law,  he  shall 
be  deemed  guilty  of  a  felony,  the  information 
charging  that  he  refused  to  pay  over  iiues  re- 
ceived by  him,  but  '•unlawfully,  •  •  •  fraud- 
ulently, and  feionioHsly  did  take,  convert  to  his 
own  use,  and  embezzle  the  same,  it  is  proper  to 
charge  that  defendant  received  the  money  as  a 
fine,  and  failed  to  pay  it  over  to  the  treasurer, 
but  rctaiui>d  it,  with  the  intention  to  convert  it 
to  his  own  use,  and  did  so  convert  it,  he  should 
be  found  guilty  n«  charged,  though  section  ISS."!. 
2  Uill's  Code,  makes  it  a  misdemeanor  for  an  of- 
ficer to  refuse  or  neglect  to  pay  over  a  fine  to  the 


county  treasurer  within  a  mpnth  ofter  it  has 
been  received. 

Appeal  from  superior  court,  Spokane  connty; 
Norman  Buck.  Judge. 

C.  O.  Downing  appeals  ftom  a  convictkn. 
Affirmed. 

Grlffitts  &  Nuzum  and  Henley  &  Kdlam, 
for  appellant.    J.  W.  Feighan,  for  the  State. 

PER  CURIAM.  The  Information  upon 
which  appellant  was  convicted  In  the  superior 
court  is  as  follows:  "That  on,  to  wit,  the  19th 
day  of  December,  A.  D.  1894,  the  said  C.  O. 
Downhig  was  the  duly  elected,  qualified,  and 
acthig  county  clerk  hi  and  for  the  connty  of 
Spokane,  and  state  of  Washington,  and  the 
ex  officio  clerk  of  the  superior  court  In  and 
for  said  county  and  state,  and,  as  such  county 
clerk  and  ex  officio  clerk  of  the  superior  court, 
was  not  allowed  by  law  to  be  paid  or  to  re- 
ceive any  money,  fees,  or  compensation  for 
his  services  as  such  county  clerk  and  ex  of- 
ficio clerk  of  the  superior  court,  except  the 
salary  provided  and  allowed  tor  be  paid  bim  by 
law  as  such  county  clerk  and  ex  officio  clerk 
of  the  superior  court.  That  as  such  cotmty 
clerk  it  became  and  was  the  duty.  Imposed  by 
law,  to  receive  certain  moneys,  fees,  and  de- 
posits by  virtue  of  the  said  office;  and  tbat  on 
said  19th  day  of  December.  A.  D.  1894,  at  the 
county  of  Spokane,  and  state  of  Washington, 
the  said  C.  O.  Downing,  then  and  there  bein;:, 
did  receive  and  there  was  paid  to  him  as  such 
county  clerk  and  ex  officio  clerk  of  the  superior 
court,  and  by  virtue  of  said  office,  the  sum  of 
seventy-two  and  ""/loo  dollars  (f 72.35),  law- 
ful money  of  the  United  States,  of  the  value 
of  sevcntj-two  and  «»/ioo  dollars  ($72.35), 
which  said  prosecuting  attorney  Is  unable 
more  particularly  to  desc^be,  the  same  being 
money,  fees,  charges,  fines,  and  deposits  in 
the  case  of  the  State  of  Washington  v.  C.  V.. 
Bartholomew,  which  said  money,  fees,  charges, 
flues,  and  deposits  were  paid  to  him,  the  said 
C.  O.  Downing,  as  county  clerk  and  ex  officio 
clerk  of  the  superior  court,  and  should  have 
been  paid  and  delivered  to  the  treasurer  of 
Spokane  county  by  him,  the  said  C.  O.  Down- 
tag,  on  the  first  Monday  of  January,  1SU'», 
according  to  law.  That  said  G.  O.  Downing,  as 
such  coimty  clerk  and  ex  officio  clerk  of  the 
superior  court,  having  received  the  said  sum  of 
seventy-two  and  's/ioo  dollars  ($72.35)  as 
aforesaid,  at  and  In  said  county  and  state  as 
aforesaid,  then  and  there  betag,  did  then  and 
there,  on  the  said  19th  day  of  December,  1894, 
aforesaid,  unlawfully,  willfully,  knowingly, 
fraudulently,  and  feloniously  fail  and  refuse, 
and  still  fails  and  refuses,  to  pay  the  said  stun, 
or  any  portion  thereof,  to  the  coimty  treasurer 
as  required  by  law,  but  unlawfully,  willfully, 
knowingly,  fraudulently,  and  feloniously  did 
take,  convert  to  his  own  use,  and  embezzle  the 
said  sura  of  seventy-two  and  '5/,,„  doUais 
($72.35),  received  by  him  as  aforesaid.  That 
said  sum  embezzled  as  aforesaid  was  the  mon- 
ey aud  property  of  the  coimty  of  Spokane  and 
state  of  Washington." 
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It  Is  urged  as  ground  for  rerersal  tbat  the 
eourt  erred  In  overruling  appellant's  demur- 
rer. Counsel  tor  the  appellant  In  a  very 
ahle  and  exhaustive  brief  urge  that  the  in- 
formation is  insufficient  to  charge  an  affense 
under  section  2  of  the  act  of  March  9,  1893 
(Sess.  La^^'S,  p.  184),  making  it  embezzlement 
for  any  county  officer  to  whom  a  salary  is  paid 
to  fall  to  pay  to  the  county  treasury  all  sums 
which  shall  come  into  his  hands  for  fees  and 
charges  in  his  office.  Also  that  it  does  not 
charge  an  offense  under  section  57  of  the 
Penal  Code  (2  HUl's  Code,  p.  667),  which  is  as 
follows:  "Sec.  57.  If  any  state,  county,  town- 
ship, city,  town,  village,  or  other  officer  elected 
or  appointed  under  the  constitution  or  laws 
of  this  state,  court  commissioner,  or  any  officer 
of  any  court,  or  ary  clerk,  agent,  servant  or 
employ^  of  any  such  officer,  shall,  in  any  man- 
ner not  authorized  by  law,  use  any  xrartion  of 
the  money  intrusted  to  blm  for  safe-keeping, 
in  order  to  make  a  profit  out  of  the  same,  or 
shall  use  the  same  for  any  purpose  not  author- 
ized by  law,  he  shall  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  shall  be  Im- 
prisoned in  the  penltentiai7  not  less  than  one 
nor  more  than  ten  years."  Singularly  enough, 
coimsd  for  the  appellant  as  well  as  for  the 
state  have  overlooked  the  decision  of  this  court 
in  State  r.  Isensee,  12  Wfish.  254,  40  Pac 
985,  which  we  think  Is  directly  in  point  The 
defendant  in  that  case  was  dty  treasurer  of 
"  the  city  of  Whatcom,  and  the  information 
charged  him  with  receiving  into  his  posses- 
sion, custody,  and  control  by  virtue  of  his  of- 
fice 160,000  of  the  money  and  property  of  said 
city,  which  money  he  "unlawfully,  fraudulent- 
ly, and  feloniously  did  misapply,  embezzle,  ap- 
propriate, and  convert  to  his  own  use."  This 
court  held  that  the  information  in  that  case  was 
sufficient,  under  section  57,  supra;  and,  being 
satisfied  with  the  conclusion  there  reached.  It 
follows,  upon  the  authority  of  that  case,  that 
no  error  was  committed  In  overrultag  the  de- 
mun-er  herein.  And  for  the  same  reason  It 
was  not  error  for  the  court  to  give  instruc- 
tion No.  3. 

Exception  was  taken  to  the  giving  of  the 
following  instruction  to  the  Jury:  "The  court 
instructs  you  that  all  fines  imposed  upon  any 
person  by  the  provisions  of  the  laws  of  this 
state,  where  the  same  shall  be  collected,  shall 
be  paid  to  the  county  treasurer  of  the  coun- 
ty; and,  If  the  jury  find  that  the  defendant 
hi  this  case  received  by  virtue  of  his  office  the 
sum  of  $72.35,  as  charged  in  the  Information, 
as  a  fine  and  costs,  and  tbat  the  defendant 
fallod  to  pay  said  sum  over  to  the  county 
treasurer,  but  retataied  the  same  with  the  in- 
tention to  convert  it  to  his  own  use,  and  did 
convert  the  same  to  his  own  use,  the  Jury  will 
find  the  defendant  guilty  as  charged  in  the 
toformatlon."  Section  1335,  2  Hill's  Code,  pro- 
vides tbat:  "All  fines  imposed  on  any  per- 
son by  the  provisions  of  this  Code,  where  the 
same  shall  be  collected,  shall  be  paid  to  the 
COTUity  treasurer  of  the  county  where  such  con- 
viction shall  have  been  had,  to  go  into  the  gen- 


eral county  fund.  The  county  treasurer  shall 
give  duplicate  receipts  therefor,  one  of  which 
shall  be  filed  with  the  county  auditor;  and  all 
officers  refusing  or  neglecting  to  pay  over  any 
fines  within  one  month  after  they  shall  have 
been  received  shall,  upon  conviction  thereof, 
be  fined  in  fourfold  the  amount  of  such  fines 
so  received."  And  It  is  Insisted  that  the  In- 
struction complained  of  is 'erroneous  for  the 
reason  that  the  penalty  provided  for  a  failure 
or  neglect  to  pay  over  to  the  county  treasury 
any  fines  under  section  1335  is  punishable  as  a 
misdemeanor  only,  and  not  as  a  felony;  but 
we  repeat  that  the  prosecution  In  this  case  is 
under  section  57,  and  that  the  defendant  is 
charged  with  something  more  than  a  mere  fail- 
ure to  pay  over  moneys  to  the  county  treas- 
urer wlthhi  a  month  after  their  receipt.  He  is 
charged  here  with  using  them  in  a  manner  and 
for  a  purpose  not  authorized  by  law,  namely, 
with  "unlawfully,  willfully,  knowingly,  fraud- 
ulently, and  feloniously  converting  the  same  to 
his  own  use."  No  error  appearing  of  record, 
the  Judgment  and  sentence  vrlll  be  afBrmed. 


(IS  Wuh.  4tt) 
STATE  ex  rel.  WOLF  v.  MOOBE,  Superior 

Court  Judge. 
(Supreme  Court  of  Washington.  Nov.  5,  1806.) 
Mandamus— PiiiCTiCE— Recital  of  Facts— Alter- 
native Wkit. 
The  alternative  writ  of  mandate  issued  and 
served  on  a  respondent  must  set  out  the  facts 
relied  on  as  the  ground  of  relief,  or  a  copy  of 
the  petition  stating  such  facts  must  be  served 
therewith,  and  referred  to  therein. 

Petition  by  Charles  H.  Wolf  for  writ  of  man- 
date against  James  Z.  Moore,  Judge  of  the  su- 
perior court  of  Spokane  county.  Demurrer 
to  alternative  writ  sustained. 

Graves,  Wolf  &  Graves,  for  relator.  W.  S. 
Dawson  and  Forster  &  Wakefield,  for  respond- 
ent 

PER  CURIAM.  The  alternative  writ  Issued 
in  this  cause  contained  no  recital  of  the  facta 
set  out  In  the  petition  upon  which  it  was  is- 
sued. Nor  was  there  any  reference  therein 
to  such  petition,  or  direction  that  a  copy  there- 
of should  be  served  with  the  writ.  Respond- 
ent has  Interposed  a  demurrer,  which  must  be 
sustained.  Whatever  may  have  been  the  rule 
adopted  by  this  court  before  the  act  of  1895, 
under  said  act  it  is  clearly  necessary  that  the 
facts  relied  upon  as  .ground  of  relief  should  be 
set  out,  either  in.  the  alternative  writ  or  In  a 
petition  served  therewith,  referred  to  therein. 
The  demurrer  will  be  sustained,  with  leave  to 
file  an  amended  writ. 


(1£  Wash.  440) 

WATSON  V.  REED  et  al. 

(Supreme  Court  of  Washington.    Nov.  6,  1896.) 

QuoTiEMT  Verdict. 

That  the  jury,  after  the  requisite  number 

had  agreed  that  plaintiff  was  entitled  to  recov- 
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er,  hj  baDot  ascertained  the  arerage  sense  of 
the  ;■  iry  as  to  the  amount  of  damaRes,  without 
any  agreement  that  they  should  be  bound  there- 
by, does  not  invalidate  the  verdict,  of  a  slightly 
greater  amount,  which  they  finally  agreed  on. 

Appeal  from  superior  court,  Yakinio  county; 
Carroll  B.  Graves,  Judge. 

Action  by  \V.  W.  Watson  against  W.  H.  Reed 
and  another.  A  .verdict  for  plaiutttC  was  set 
aside,  and  he  app^s.     Reversed. 

Frank  H.  Rudkln,  for  appellant.  Reavis  & 
Englehart  and  Whltson  &  Parker,  for  respond- 
ents 

GORDON,  J.  This  acHon  VFas  brought  to 
recover  damages  for  a  breach  of  a  contract  to 
execute  a  lease.  A  verdict  for  the  appellant 
(plaintiff  below)  In  the  sum  of  ¥165  was  return- 
ed by  the  Jury,  which  verdict  was  thereafter  set 
aside,  and  a  new  trial  awarded,  In  the  lower 
coiurt,  upon  the  sole  ground  that  It  was  "ar- 
rived at  by  a  resort  to  the  determination  of 
chance  or  lot."  From  the  order  setting  aside 
said  verdict  and  granting  a  new  trial,  the  plain- 
tiff has  appealed. 

Subdivision  2,  $  400,  of  the  Code,  makes  the 
affidavits  of  one  or  more  of  the  jurors  admis- 
sible for  the  purpose  of  showing  that  a  verdict 
was  arrived  at  in  the  manner  chtlmed  In  this 
case.  The  affidavits  of  two  jurors  who  served 
in  the  cause  were  considered  upon  the  hearing 
of  the  motion.  In  one  of  them  it  Is  stated  that, 
"as  soon  as  ten  jurors  in  the  cause  agreed  upon 
a  verdict  In  favor  of  the  plaUitlff,  the  jury 
proceeded  to  ascertain  and  fix  the  amount  of 
such  verdict.  The  foreman  of  said  jury  sug- 
gested that  each  juror  write  down  on  a  slip  of 
paper  the  amount  be  deemed  plaintiff  entitled 
to;  that  said  several  amounts  be  added  to- 
gether, and  the  sum  so  ascertained  be  divided 
by  twelve;  that  each  of  the  twelve  jurors  did 
so,  and  the  sum  of  the  several  amounts  was 
divided  hy  twelve,  which  gave  a  quotient  of 
about  $103."  It  Is  further  stated  "that  there 
was  no  agreement  on  the  part  of  any  of  said 
Jurors  to  return  a  verdict  for  the  amount  ascer- 
tained In  the  manner  above  stated,  but  that  said 
method  of  ascertaining  the  amount  was  re- 
sorted to  for  the  sole  purpose  of  ascertaining 
the  average  sense  of  the  jury  on  the  question  of 
damages;  that  the  sum  of  $103  was  the  final 
and  only  amount  agreed  upon  by  the  jury  In 
said  cause,  and  none  of  the  jurors  In  said  cause 
ever  agreed  to  be  bound  by,  or  to  return  into 
court,  a  verdict  for  any  other  or  different 
amoimt,  or  to  be  bound  by  the  result  of  any  lot 
or  chauce  In  arriving  at  the  amount  of  said 
verdict."  The  affidavit  from  which  we  have 
quoted  was  submitted  by  the  plaintiff  in  the 
lower  court  In  opposition  to  the  motion  for  a 
new  trial.  It  does  not  differ  materially  from 
the  statement  made  by  the  only  other  Juror  who 
made  an  aflldavlt,  but  it  sets  out  more  fully, 
and  in  detail,  the  manner  in  which  the  Jury 
proceeded.  Section  1  of  the  act  of  March  8, 
1895  (Soss.  Laws,  p.  00),  authorizes  the  return 
of  a  verdict  in  a  civil  action  by  10  or  more 
' — ^Ts.    We  think  the  showing  made  was  in- 


snfflclent  to  authorize  the  sctthig  aside  of  the 
verdict  The  case  differs  from  tliat  of  Gor- 
don V.  Trevarthan  (Mont.)  34  Pac.  185,  wberein 
it  appeared  that  an  agreement  was  entered  into 
by  the  Jury  to  arrive  at  the  result  by  a  quotient 
verdict,  and  It  appeared  that  at  least  one  Juror 
was  induced  to  assent  to  the  verdict  because  of 
the  agreement  so  reached.  And  so,  too.  in  Im- 
provement Co. V.Adams  (Colo.  App.)  2S  Pac. 662, 
the  verdict  was  obtained  by  averaging  t^e  esti- 
mates of  the  individual  Jurors  under  an  agree- 
ment to  be  bound  by  the  result  In  the  prp!)^nt 
case  it  appears  that  a  requisite  numt>er  of  j..jor8 
had  concluded  that  the  plaintiff  was  entitled  to 
a  verdict  and  the  marking  was  for  the  purpose 
of  getting  the  average  sense  of  the  Juiy  as  to 
the  amount  of  the  recovery,  as  a  tiasis  of  dis- 
cussion or  further  consideration,  but  there  was 
no  agreement  or  understanding  that  the  average 
so  obtained  should  be  the  sum  of  their  verdict. 
In  other  words,  the  Jurora,  and  each  of  ttaem, 
were  free  to  act  on  the  result  of  the  general 
average,  unrestricted  and  unembarrassed  by 
any  previous  arrangement  or  agreement  to  be 
bound  by  the  general  average;  and  we  agree 
with  counsel  for  the  appellant  that  there  is  no 
Impropriety  in  a  jury  resorting  to  this  method 
for  the  sole  purpose  of  arriving  at  an  agree- 
ment, when  the  minds  of  the  Jurors  are  free 
to  deliberate  and  act  upon  the  result.  And 
this  view,  we  think,  is  sustained  by  the  a^^ 
thoritles.  Grinnell  v.  Phillips,  1  Mass.  530; 
Dorr  V.  Penno,  12  Pick.  521;  Dana  v.  Tucker, 
4  Johns.  487;  Hayne,  New  Trial  &  App.  { 
71;  Hil.  New  Trial  (2d  Ed.)  p.  161,  f  13.  The 
cause  will  be  remanded,  and  the  lower  court  is 
directed  to  vacate  Its  order  awarding  a  new 
trial,  and  to  enter  Judgment  upon  the  verdict,  in 
accordance  with  this  opinion. 

HOYT,  C.  J.,.and  DUNBAR,  SCOTT,  and 
ANDERS,  JJ.,  concur. 


OB  Wash.  «71 

PLUMMER  V.  WEIL. 

(Supreme  Court  of  Washington.    Nov.  5,  ltS96.) 

Bill  of  PAKriciiuAKs  —  Insufpicienct  —  Uotios 
Fou  Default  —  Pleauiso  —  Dis- 
missal OP  Action. 

1.  Where  the  record  does  not  show  the 
grounds  on  which  appellant's  motion  for  a  de- 
fault was  refused,  it  must  be  presumed  that  suf- 
ficieut  was  shown  to  justify  the  exercise  of  the 
trial  court's  discretion  in  that  regard. 

2.  The  filing  of  a  motion  for  a  bill  of  particu- 
lars ipso  facto  extends  the  time  for  answering. 

3.  The  court  can  order  a  further  and  amend- 
ed bill  of  particulars,  where  the  one  already  fur- 
nished is  insufhcient. 

4.  In  an  action  to  recover  the  aggregate  val- 
ue of  professional  services  extcndiug  over  a  pe- 
riod of  throe  years,  and  which  plaintiff  is  un- 
aljle  to  itemize,  the  InsuflSciency  of  the  bill  of 
particulars  cannot  be  excused  on  the  ground 
that  plaintiff  kept  no  books,  and  cannot  specify 
the  services  or  state  their  values. 

5.  An  order  directing  an  amended  hill  of  par- 
ticulars to  he  furnished  is  "an  order  concerning 
the  proceedings  in  the  action,"  for  a  failure  to 
comply  with  which  the  court  may  dismiss  the 
notion,  under  the  authority  of  2  Hill's  Code,  { 
409. 
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Appeal  from  superior  court,  Spokane  county; 
Norman  Buck,  Judg<>. 

Action  by  W.  H.  Plummer  against  R.  Well 
to  recover  tot  professional  services.  From  a 
judgment  ot  dismissal,  plaintiff  appeals.  Af- 
firmed. 

W.  J.  Thayer,  for  appellant.  Graves,  WdU  & 
Graves,  for  respondent. 

GOItDON,  J.  This  action  was  brought  to  re- 
cover for  profeaalonal  services  alleged  to  have 
been  performed  by  the  law  Ann  of  Plummer  & 
Thayer,  at  the  Instance  of  the  defendant  (re- 
spondent), during  the  years  1892,  1893,  and 
1894.  The  complaint  alleges  that  the  services 
■were  reasonably  woilh  the  sum  of  $1,000,  and 
that  the  sum  due  thfrefor  was,  prior  to  the 
commencement  of  this  action,  assigned  by  said 
firm  to  the  plaintiff  (aHpellant  herein).  The  rec- 
oi-d  shows  that  a  so-called  bill  of  particulara 
had  been  furnished  defendant's  couusel  upon 
demand,  and  that,  not  being  satisfied  therewith, 
they  moved  the  court  fiw  an  order  directing 
the  plaintiff  to  furnish  an  amended  bill.  This 
motion  was  allowed,  and  the  order  granting  it 
directed  that  the  defendant  should  plead  "with- 
in five  days  after  the  service  of  said  bill  of 
paiticulars."  It  appears  that  the  clause  fixing 
the  time  within  whlf-h  defendant  was  required 
to  plead  was  inserted  by  plaintiff,  and  there 
is  some  disagreement  between  counsel  as  to 
whether  the  attorneys  for  defendant  had  any 
knowledge  of  the  insertion  of  this  clause,  .but 
w^e  deem  that  question  wholly  immaterial,  in 
view  of  the  subsequent  action  of  the  court. 
On  the  same  day,  namely,  January  18,  1896, 
an  amended  bill  was  furnished;  and  thereafter, 
on  January  24tb,  the  plaintiff  filed  his  motion 
for  default,  supported  by  affidavit  showing  the 
service  of  his  amended  biU  on  January  ISth, 
and  that  the  defendant  bad  failed  to  plead 
thereto  within  five  days,  as  directed  by  the  or- 
der of  January  18th.  On  the  same  day  that 
default  was  claimed,  the  defendant  moved  the 
court  for  an  order  requiring  plaintiff  to  furnish 
a  more  particular  statement  and  bill  of  par- 
ticulais,  and  thereupon  the  court  denied  plahi- 
tiff'a  motion  for  a  default,  and  granted  d^end- 
ant's  motion  for  a  further  and  amended  bill; 
and  i)lalntiff  having  refused  to  furnish  the 
same,  and  elected  to  stand  upon  the  record,  a 
judgment  of  dismissal  was  entered,  from  which 
this  appeal  was  taken.  The  appellant  assigns 
as  error  (1)  the  order  of  the  court  denying  his 
motion  for  default;  (2)  the  order  of  the  court 
requiring  plaintiff  to  further  amend  his  bill  of 
particulars;  (3)  the  order  dismissing  plaintiff's 
action. 

1.  As  already  observed,  a  difference  exists  be- 
tween the  parties  as  to  whether  counsel  for  the 
defendant  had  any  knowledge  of  the  ordtf  of 
January  18th,  which  required  defendant  to 
plead  within  five  days  after  the  service  of  the 
amended  bill  of  particulars  upon  him.  But  the 
lower  court  dented  appellant's  motion  tor  de- 
fault, and  It  must  be  presumed  that  sufficient 
was  shown  to  Justify  the  exercise  of  its  dis- 


cretion In  that  regard.  Mason  v.  McT^ean,  6 
Wash.  35,  32  Pai;.  1006.  AppeUant  further 
contends  that  the  filhig  of  a  motion  for  a  bill 
of  particulars  does  not  ipso  facto  extend  the 
time  for  answerLig.  We  tlilnk  the  authorities 
do  not  sustain  this  contention.  3  Enc.  Pl.  & 
Prac.  p.  548.  Besides,  in  this  case  the  order 
did  fix  the  time  In  which  defendant  was  per- 
mitted to  plead,  and  operated  as  a  stay. 

2.  That  the  court  has  aAithorlty  to  order  a 
further  and  amended  bill  of  particulars,  where 
the  one  already  furnished  Is  Insufficient,  is  a 
pn^KKitlon  which  cannot  well  be  doubted.  Is- 
hom  V,  Parker,  3  Wash.  St.  755,  29  Pac. 
835.  In  the  bill  of  particulars  furnished,  plain- 
tiff says  that  no  account  was  kept  of  the  trans- 
actions with  defendant,  and,  further,  that  "it 
is  impossible  for  him  to  comply  with  the  order 
of  the  court  any  better  than  he  has  already 
done,  or  to  make  said  bill  of  particulars  any 
more  specific  on  the  points  directed  in  the  at6er 
of  the  court"  Plaintiff  has  sued  to  recover  the 
value  of  professional  services,  but,  when  asked 
to  particularize  the  services,  he  relies  that  he 
has  kept  no  books,  and  Is  unable  to  do  ao,  ex- 
cept as  to  particular  items  of  service,  the  dates 
of  which  he  does  not  undertake  to  give,  other 
than  to  state  that  they  were  perfOTmed  during 
the  years  1802,  1893,  and  1894,  and  the  value 
of  which  items  of  service  he  refuses  to  specify. 
We  think  the  bill  of  particulars  furnished  was 
insufficient,  and  its  Insufficiency  cannot  be  ex- 
cused upon  the  ground  that  plaintiff  kept  no 
books,  and  cannot  specify  the  services  or  state 
their  value.  He  assumed  the  burden  of  so  do- 
ing when  he  b-ought  his  action  in  the  present 

i  form.  "The  burden  of  proof  is  on  him  to  show 
In  what  the  services  consisted,  and  their  value. 
•  *  *  The  failure  to  keep  an  account  of  these 
services  is  the  fault  of  the  plaintiff,  and  he 
must  suffer  for  it,  if  any  one."  Hughes  v.  In- 
vestment Co.,  21  Fed.  163.  It  Is  probably  true 
that,  under  the  circumstances  stated,  plaintiff 

'  might  maintain  an  action  to  recover  an  annual 
retainer.  Hughes  •. .  Investment  Co.,  supra. 
But  the  complaint  In  the  present  case  lacks  the 
necessary  allegations  to  entitle  plaintiff  to  such 
recovery. 

3.  2  Hill's  Code,  §  409,  provides  that  "an  ac- 
tion may  be  dismissed  or  a  judgm«it  of  non- 
suit entered  ■•  *  *  by  the  court,  for  disobe- 
dience of  the  plaintiff  to  an  order  concerning  the 
proceedings  In  the  action";  and  the  court  acted 
rightly  In  dismisang  the  action  upon  failure  of 
the  plaintiff  to  comply  with  the  order  directing 
an  amended  biU  of  particulars  to  be  furnished. 

We  regret  that  we  feel  compelled  to  notice 
another  feature  of  the  case.  The  brief  of  coun- 
sel for  the  respondent  refers  to  the  appellant  in 
language  that  is  grossly  improper  and  unseem- 
ly. Tlje  intimation  is  that  plaintiff  is  guilty  of 
attempting  "to  mislead  and  ch'cmnvent  the 
court  and  honest  attorneys  by  chicanery  and 
fraud."  We  find  nothing  in  the  record  tending 
In  the  slightest  degree  to  support  the  insinua- 
tion, or  which  furnishes  any  justification  for 
this  rude  assault  upon  an  honorable  and  upright 
member  of  the  bar,  in  whose  professional  iu- 
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tegrity  this  court  haa  full  and  entire  confidence. 
To  say  that  it  constitutes  a  grave  breach  of 
professional  courtesy  Is  to  characterize  It  mild- 
ly. "Where  the  character  of  the  parties  or  the 
attorneys  is  not  involved  in  the  case,  all  refer- 
ences and  comments  of  a  personal  nature  by  a 
party  in  his  briefs  are  entirely  out  of  place, 
and  are  In  the  nature  of  an  admission  that 
there  Is  not  sufficient  merit  in  his  side  of  the 
controversy  to  warrant  him  in  relying  thereon, 
and  hence  that  it  le  necessary  to  direct  attention 
to  the  faults  or  failings  of  the  adverse  pai-ty  or 
his  attorney.  It  Is  not  complimentary  to  a 
court  to  suppose  tliat  sheh  statements  would 
divert  its  attenti<Hi  from  the  points  at  issue,  or 
be  given  the  slightest  weight."  Flannagan  v. 
Elton  (Neb.)  51  N.  W.  967.  We  will  add  that 
an  impropriety  so  flagrant  will  in  future  be  re- 
garded as  sufficient  to  require  that  any  brief 
containing  such  objectionable  matter  shall  be 
stricken  from  the  flies.  The  judgment  will  be 
affirmed,  but  respondent  will  not  recover  costs 
for  the  printing  of  his  brief. 

HOTT,  C.  J.,  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 


(15  Wash.  425) 

STATE  V. 


HOWARD  et  al. 


(Supreme  Court  of  Washington.     Oct.  29, 
1896.) 

Cbiminai.  Law— Appeal— Biu,  op  Exceptions— 
Bbttlement— Papers— How    Bhouqht 

INTO    THE    RbCOKU. 

1.  Act  March  8,  1893,  i  9  {Sess.  Laws,  p.  114), 
which  requires  a  party  desinug  to  have  a  bill  of 
exceptions  settled  to  file  it  in  the  cause,  and 
serve  a  copy  on  the  opiwsite  party,  with  not  less 
than  three  nor  more  than  ten  days'  notice  of  an 
application  to  be  made  to  the  trial  judge  to 
have  the  bill  settled,  is  mandatory;  and,  where 
no  notice  of  anj-  kind  appears  to  have  been  giv- 
en, the  purported  bill  must  be  stricken. 

2.  To  be  considered  a  part  of  the  transcript, 
papers  used  in  support  of  motions  for  a  contin- 
uance and  for  a  new  trial,  and  alleged  improper 
statements  of  counsel  to  the  jury,  must  have 
been  brought  in  by  a  bill  of  exceptions,  or  state- 
ment of  facts  settled  upon  notice. 

Appeal  from  superior  court,  Douglas  county; 
Wallace    Mount,    Judge. 

Lee  Howard  and  Robert  Owens  were  con- 
victed of  horse  stealing,  and  appeal  from  the 
judgment  and  sentence.    Affirmed. 

W.  J.  Canton,  for  appellants.  M.  B.  Mal- 
loy.  for  the  State. 

PER  CURIAM.  The  appellants  have  ap- 
pealed from  the  Judgment  and  sentence  of  the 
superior  court  of  Douglas  county,  entered  upon 
a  verdict  of  the  Jury  finding  them  guilty  of 
the  crime  of  horse  stealing.  Counsel  for  the 
state  have  moved  tbe  court  to  strike  from  the 
transcript  what  purports  to  be  a  bill  of  ex- 
ceptions, for  the  reason  that  no  notice  of  the 
statement  of  the  same  was  ever  given  or 
served  as  required  by  law.  The  motion  must 
be  granted.  Section  9  of  the  act  of  March  8, 
1803  (Sess.  Laws,  p.  114),  requhes  a  party  de- 


siring to  have  a  bill  of  exceptions  or  statement 
of  facts  certified  to  prepare  the  same  as  pro- 
posed by  him,  file  it  in  the  cause,  and  serve  a 
copy  thereof  upon  the  adverse  party,  and  to 
give  such  opi)oslte  party  not  less  than  three 
nor  more  than  ten  days'  notice  of  the  time 
when  and  where  be  will  apply  to  the  trial 
Judge  to  have  such  bill  of  exceptions  or  state- 
ment of  facts  settled  and  certified.  No  notice 
of  any  kind  or  character  appears  to  have  bean 
given  In  this  case.  It  follows  that  the  pur- 
ported bill  or  statement  must  be  stricken. 

A  further  motion  Is  made  to  strike  from  the 
transcript  what  purport  to  be  copies  of  the 
motion  and  affidavit  for  continuance,  also  cer- 
tain purported  statements  of  the  prosecating 
attorney  to  the  Jury,  and  certain  papers  pur- 
porting to  have  been  used  upon  a  luotlon 
for  a  new  trial,  for  the  reason  that  they  have 
not  been  preserved  or  made  part  of  the  record 
in  the  cause  by  any  bill  of  exceptions  or 
statement  of  tacts,  and  this  motion  must  also 
be  granted.  Such  papers,  unless  authentl- 
aited  by  the  certificate  of  the  trial  Judge,  and 
brought  into  the  record  upon  proper  bin  of 
exceptions  or  statement  of  facts  settled  vspca 
notice,  cannot  be  considered,  because  in  no 
other  way  can  it  be  determined  that  they 
formed  any  part  ot  the  proceedings  below,  or 
that  the  attention  of  the  trial  court  was  ever  di- 
rected to  them.  Clay  v.  Irrigation  O.  (Wash.) 
45  Pac.  141.  It  is  not  enough  that  such  pa- 
pers had  been  filed  by  counsel  with  the  clerk 
of  the  superior  court.  It  does  not  follow  from 
such  findings  that  the  court's  attention  had 
been  directed  to  them.  The  act  of  fiUng  is  ex 
parte,  and  all  such  papers  (other  than  the  tech- 
nical record  or  Judgment  roll)  upon  which  re- 
liance is  had  in  this  court,  or  to  which  the  at- 
tention of  this  court  is  to  be  directed  upon 
appeal,  should  be  brought  Into  the  record  by 
an  appropriate  bill  of  exceptions  or  stntement 
of  facts.  We  have  examined  the  infcnmatian, 
and  think  that  it  sufficiently  charges  the  crime. 
It  follows  that  the  Judgment  and  sentaice 
must  be  affirmed. 


(15  Waah.  419) 
REDFORD  V.  SPOKANE  ST.  RY.  C50.  . 

(Supreme  Court  of  Washington.     Oct.   27, 
1896.) 

JOHORS- QOALIFICATtON  —  CoNSTITOTIOSAL    LaW — 

Btkekt-Raii.wat  Collision- Coxtribu- 
TORV  Neolioesce— Evidence. 

1.  Act  March  19,  1895,  requiring  that  jurors 
be  householders,  does  not  violate  Const,  art.  1, 
ii  12,  providing  "no  law  shall  be  passed  grant- 
ing to  any  citizen  or  class  of  citizens  •  •  • 
privileges  or  immunities  which,  upon  the  same 
terras,  shall  not  equally  belong  to  all  citizens," 
and  it  is  immaterial  that  this  is  not  a  reqaisite 
qualification  of  jurors  summoned  on  an  open 
venire, 

2.  That  one  driving  along  a  street,  after  cross- 
ing a  street-car  tracls,  stopped  so  near  it,  to 
converse  with  a  person,  that  there  was  not 
room  enough  for  a  car  to  pass,  is  not  negliRenoe 
contributory  to  the  collision,  but  merely  a.  "con- 
dition." 

3.  One  cannot  be  impeached  by  a  transcript 
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of  the  stenographer's  notes  of  his  testimony  on 
a  former  trial,  but  the  stenographer,  or  some 
one  else  who  heard  the  testimony,  should  be 
called. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  Oliver  W.  Redford  against  the 
Spokane  Street-Railway  Company,  a  corpora- 
tion. Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

Griffltts  &  Nuzum,  for  api)ellant.  Forster 
&  Wakefield  and  Everett  C.  ElUs,  for  respond- 
ent. 

GORDON,  J.  This  action  was  brought  to 
recover  damages  for  injuries  resulting  from  a 
collision  between  a  car  operated  by  the  appel- 
lant and  a  vehicle  owned  and  occupied  by  the 
respondent.  The  cause  was  before  this  court 
upon  a  former  appeal,  and  is  reported  in  9 
Wash.,  at  page  55,  36  Pac.  1085.  Upon  such 
appeal  this  court  reversed  a  Judgment  entered 
upon  the  verdict  of  the  jury  In  favor  of  the 
plaintiflF  therein  (respondent  here),  and  award- 
ed a  new  trial,  which  resulted  In  another  ver- 
dict favorable  to  the  respondent,  and  irom  the 
judgment  entered  thereupon  in  his  favor  the 
cause  is  again  before  it. 

As  a  first  ground  of  error  relied  upon  for 
a  reversal  the  appellant  complains  of  an  or- 
der of  the  lower  court  denying  its  motion  to 
set  aside  the  panel  and  venire  from  which  the 
trial  jury  was  drawn.  In  support  of  this 
claim  appellant  Insists  that  the  act  of  March 
lf>,  1895  (Scss.  Laws  1895,  p.  139),  Is  uncon- 
stitutional, for  the  reason  that  It  discrim- 
inates "against  citizens  as  jurors,  If  they  are 
not  householders.  It  makes  It  necessary  to 
be  a  householder  when  no  such  requirement 
Is  made  of  jurors  summoned  on  an  open 
venire";  and  that  "It  Is  unequal,  and  discrim- 
inates against  certain  classes  of  citizens,  and 
requires  qualification  for  duty  Ineousistcnt 
with  the  constitution  of  the  state."  The  par- 
ticular sections  of  the  constitution  relied  upon 
are  sections  12,  21,  and  22  of  article  1.  We 
are  unable  to  perceive  (and  the  brief  of  coun- 
sel In  no  way  makes  It  clear)  what  bearing 
sections  21  and  22,  supra,  have  upon  the  ques- 
tion. Section  12,  however,  provides:  "No 
law  shall  be  passed  granting  to  any  citizen, 
class  of  citizens,  or  corporation  other  than, 
municipal,  privileges  or  inmiunities  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens  or  corjwratlons."  The  learned 
counsel  for  the  appellant  cites  no  authority 
'  In  support  of  his  contention  that  the  act  In 
question  is  obnoxious  to  this  provision.  On 
the  other  hand,  we  think  that  the  act  Is  con- 
stitutional, and  must  be  sustained  upon  the 
authority  of  McAunieh  v.  Railroad  Co.,  20 
Iowa,  338;  State  v.  Consolidated  Va.  Mln.  Co.,; 
16  Nev.  432;  Cordova  v.  State,  6  Tex.  App. 
207.  That  the  act  requires  that  jurors  shall 
be  householders— a  qualification  not  required 
by  the  old  law— furnishes  no  sufficient  rea- 
son. In  our  judgment,  for  holding  that  it  is 
unconstitutional,  nor  is  the  question  affected 


by  the  further  fact  that  that  qualification  is 
not  a  requisite  of  jurors  summoned  upon  an 
open  venire.  The  act  of  1895  is  uniform  in 
Its  operations  in  so  far  as  it  operates  at  all, 
and  its  constitutionality  is  not  affected  by  the 
number  of  persons  within  the  scope  of  its  op- 
eration. 

2.  The  court,  at  the  Instance  of  the  appel- 
lant, submitted  to  the  jury  two  special  re- 
quests for  findings,  as  follows:  "(1)  After  the 
plaintiff  stopped  his  horse  and  buggy  at  the 
place  of  the  accident,  and  before  or  just  at 
the  time  of  the  collision,  was  the  buggy  back- 
ed or  moved  closer  to  the  street-car  track  than 
where  It  was  when  the  plaintiff  first  stopped?" 
"No."  "(2)  When  the  plaintiff  stopped  his 
horse  and  buggy  on  Bridge  street  at  the  point 
of  the  accident,  was  the  buggy  far  enough 
from  the  railroad  track  so  that  a  car  could 
pass  In  safety  If  the  buggy  had  remained  sta- 
tionary at  the  exact  place  It  was  when  plain- 
tiff first  stopped?"  "No."  It  is  Insisted  that 
these  special  findings  are  Inconsistent  with 
the  general  verdict,  and  that  they  are  suffi- 
cient to  show  that  respo'ndent  was  guilty  of 
contributory  negligence  which  would  defeat  a 
recovery,  and  that  appellant  is  entitled  to 
judgment  notwithstanding  the  general  ver- 
dict. In  connection  therewith,  we  may  also 
consider  the  failure  of  the  court  to  instruct 
the  jury  in  accordance  with  appellant's  re- 
quest No.  20,  which  is  as  follows:  "If  plain- 
tiff, while  riding  along  the  street  described  In 
this  case  as  'Bridge  Street,'  stopped  In  the 
street,  it  was  bis  duty  in  law  to  stop  in  such 
a  position  as  to  aUow  the  defendant's  car  to 
pass  without  striking  his  vehicle,  and  to  look 
and  see  that  such  was  his  position;  and,  if' 
he  failed  to  do  so,  such  failiure  would  of  itself 
constitute  such  contributory  negligence  as 
would  defeat  a  recovery  in  this  case,  and  your 
verdict  should  be  for  the  defendant."  The 
refu.sal  of  the  court  to  give  this  instruction  is 
assigned  as  error.  Considering  these  assign- 
ments together,  the  theory  of  appellant  is  ful- 
ly disclosed,  and  we  do  not  think  it  can  be 
maintained.  It  appears  from  the  evidence 
that'  plaintiff  had  driven  across  appellant's 
track,  and,  after  crossing,  stopped  to  converse 
with  a  friend,  and  that,  while  so  engaged,  the 
collision  occurred;  and  the  claim  of  appellant 
Is  that.  If  the  respondent  stopped  his  vehicle 
in  such  close  proximity  -to  appellant's  track  as 
not  to  enable  its  car  to^poss  without  colliding 
with  the  vehicle,  he  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  We 
agree  with  counsel  for  respondent  that  plain- 
tiff's nearness  to  the  track  was  a  "condition" 
of  the  injurs',  and  not  the  cause  of  it,  and  we 
think  that  the  jury  were  fully  and  fairly  in- 
structed tiiat  plaintiff  could  not  recover  un- 
less the  defendant's  negligence  was  the  proxi- 
mate cau-se.  "When  the  defendant's  negli- 
gence Is  the  proximate  cause  of  the  Injury, 
while  that  of  the  plaintiff  is  only  a  remote 
cause,  or  a  mere  condition  of  It,  the  action 
will  lie."  Beach,  Contrlb.  Neg.  (2d  Ed.)  §  54; 
Gothard  v.  Railroad  Co.,  67  Ata.   114;    Lay 
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V.  Raflroad  Co.,  106  N.  C.  404,  11  S.  B.  412; 
Neweomb  v.  Boston  Protective,  Department, 
J  46  Mass.  596,  16  N.  B.  555;  Norrls  v.  Litch- 
field, 35  N.  H.  271;  Davles  v.  Mann,  10  Mees. 
&  W.  546.  The  court,  In  substance.  Instruct- 
ed the  jury  that  the  rights  of  the  parties  to 
the  use  of  the  street  were  mutual,  and  that 
in  operating  its  cars  along  the  street  the  com- 
pany was  required  to  exercise  ordinary  care 
and  prudence  to  avoid  injury  to  others;  that 
l)ersons  traveling  the  street  were  also  held 
to  the  same  degree  of  care  to  avoid  Injury 
to  themselves;  and  that  such  persons,  when 
upon  streets  on  which  cars  are  run',  should 
"look  and  listen,  and  be  otherwise  watchful." 
The  charge,  as  a  whole,  was  as  favorable  to 
appellant  as  it  had  the  right  to  demand,  and 
we  think  that  no  reversible  error  can  be  pred- 
icated upon  the  charge. 

3.  For  the  purpose  of  contradicting  the  re- 
spondent, the  appellant  offered  in  evidence 
what  purported  to  be  a  certified  copy  of  the 
transcript  containing  respondent's  testimony 
given  upon  the  former  trial.  It  was  excluded 
upon  respondent's  objection,  and  this  ruling 
is  assigned  as  error.  The  proper  method  of 
Impeachment  would  have  been  to  produce  the 
stenographer  or  some  one  else  who  had  heard 
the  testimony  given  by  the  respondent  on  the 
former  trial;  but  a  transcript  of  the  stenog- 
rapher's notes  was  not  competent  evidence, 
and  the  objection  was  properly  sustained.  1 
Thomp.  Trials,  J  504;  Phares  v.  Barber,  61 
HI.  271;  State  v.  Hayden,  45  Iowa,  11;  State 
V.  Adams,  78  Iowa,  292.  43  N.  W.  194.  The 
other  rulings  complained  of  have  been  exam- 
ined, and,  no  error  calling  for  a  reversal  be- 
ing found,  the  Judgment  appealed  from  is  af- 
firmed. 

ANDERS  and  DUNBAR,  JJ.,  concur. 


(15  Wash.  i43) 

STATE  V.  HOLBDGER. 

(Supreme  Court  of  Washington.     Nov.  0, 
1806.) 

Obscene  Literatore  —  Indictment  —  Scienter — 

JOKI — WlTNUSSBS. 

1.  An  information  charging  that  defendant 
did  "knowingly  •  *  »  compose,  edit,  print, 
sell,  *  *  *  a  certain  *  *  *  obscene  •  *  * 
newspaper,"  need  not  further  allege  that  he 
knew  the  paper  was  obscene. 

2.  An  indictment  charging  that  defendant  did 
compose,  edit,  print,  sell,  etc.,  a  certain  obscene 
newspaper,  charges  but  a  single  crime,  under 
Pen.  Code,  i  205,  declaring  a  punishment  if  any 
person  shall  "imiwrt,  print,  publish,  sell,  rent, 
give  away,  distribute  or  show    »    *    »    any  ob- 


scene  *   ♦   •  book, 


newspaper, 


or  photograph." 

&.  A  Juror  cannot  be  asked,  "Would  you  at- 
tach more  importance  or  credibility  to  the  word 
of  a  preacher  outside  of  court  than  any  other 
gentleman?"  or  "Would  yon  attach  more  cre- 
dence to  the  testimony  of  *  •  *  a  minister 
♦    •    ♦    than  that  of  any  one  else?" 

4.  For  the  court  to  ask  counsel,  in  the  hearing 
of  the  Jury,  if  they  had  any  objection  to  separa- 
tion of  the  jury,  while  not  good  practice,  is  not 


^und  for  reversal,  resulting  prejudice  not  be- 
ing shown. 

5.  Indorsement  by  the  prosecution  of  the  name 
of  a  witness  on  the  information  after  swearing 
of  the  jury  is  not  ground  for  reversal,  but  mere- 
ly for  continuance. 

Appeal  from  superior  court,  Spokane  county; 
Norman  Buck,  Judge. 
Frank  Holedger  apx)eals  from  a  conviction. 

Affirmed. 

Fenton  &  Saunders  and  James  L.  Grotty,  for 
appellant.   J.  W.  Feighan,  for  respondent. 

DUNBAR,  J.  The  appellant  was  indicted 
for  the  crime  of  publishing,  editing,  and  selling 
obscene  and  Indecent  literature  in  Spokane 
county.  Wash.  The  essential  part  of  the  in- 
formation was  as  follows:  "Frank  Holedger 
is  hereby  charged  with  the  crime  of  publish- 
lug,  editing,  and  selling  obscene  and  Indecent 
literature,  committed  as  follows,  to  wit:  That 
on  the  12th  day  of  January,  A.  D.  1805.  at 
the  county  of  Spokane,  and  state  of  Washing- 
ton, Frank  Holedger,  then  and  there  being, 
did  then  and  there  knowingl>,  unlawfully,  ma- 
liciously, scandalously,  and  feloniously  com- 
pose, edit,  print,  sell,  distribute,  and  offer  for 
sale  and  distribution  a  certain  lewd,  scandal- 
ous, obscene,  and  Indecent  newspaper  of  ibe 
date  of  January  12,  1805,  commonly  known  as 
the  'Spokane  .Sunday  Sun,'— contrary  to  the 
statute,"  etc.  To  this  information  a  demur- 
rer was  interposed  on  the  following  grounds: 
(1)  That  the  said  Information  does  not  sub- 
8tnatiall.v  conform  to  the  requirements  of  the 
Code  of  Washington;  (2)  that  the  facts  char- 
ged in  the  information  do  not  constitute  a 
crime.  The  appellant  relies  upon  the  statute 
which  provides  tliat  the  indictment  or  in- 
formation must  be  direct  and  certain  as  it  re- 
gards (1)  the  i>arty  charged,  (2)  the  crime  diar- 
ged,  (3)  the  particular  circumstances  of  the 
crime  charged,  when  they  are  necessary  to  a 
complete  crime,  as  specified  In  section  123(>, 
vol.  2,  of  HiU's  Code,  and  S  1238,  Id.,,  which 
provides  that  "the  indictment  or  Information 
must  charge  but  one  crime  and  in  one  form 
only,  except  that  where  the  crime  may  be 
committed  by  the  use  of  different  means,  in- 
dictment or  information  may  allege  the  means 
in  the  alternative."  It  is  uiiged  by  the  ap- 
pellant that  the  facts  ctiarged  in  this  informa- 
tion do  not  constitute  a  crime;  that  the 
words,  "knowingly,  unlawfully,  maliciously, 
scandalously,  and  feloniously,"  as  used  in  the 
information,  qualify  the  acts,  "compose,  edit, 
print,  sell,  distribute,  and  olTer  for  sale  and 
distribution";  that  the  Information  should  al- 
lege that  the  defendant  not  only  knowingly, 
unlawfully,  scandalously,  and  felouiously  com- 
posed, edited,  printed,  etc.,  a  certain  lewd, 
scandalous,  obscene,  and  indecent  newspaper, 
but  that  he  should  have  done  some  one  of 
these  acts  with  the  knowledge  that  the  said 
paper  was  scandalous,  obscene,  and  indecent; 
that  the  scienter  or  guilty  knowledge  is  (»e 
of  the  principal  ingredients  of  this  offense. 
The  statute  upon  which  this  information   ia 
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based  is  section  205  of  the  Penal  Code,  and 
is  to  the  effect  that:  'If  any  person  shall  Im- 
port, print,  publish,  sell,  rent,  give  away,  dis- 
tribute or  show,  or  have  In  his  possession,  with 
Intent  to  sell  or  give  away  or  to  show  or  ad- 
vertise or  otherwise  offer  for  loan,  gift,  sale 
and  distribution,  any  obscent  or  Indecott  book, 
magazine,  pamphlet,  newspaper,  story-paper, 
•ftTitlng-paper,  picture,  engraving,  drawing  or 
photogi-aph,  or  if  any  person  shall  design, 
copy,  draw,  photograph,  utter,  publish  or  oth- 
erwise prepare  any  artide  mentioned  in  this 
section,  or  shall  write  or  print  or  cause  to  be 
written  or  printed,"  etc.,  "he  shall  be  punish- 
ed," etc.  The  appellant  has  cited  a  number 
of  cases  In  support  of  this  contention,  but  we 
do  not  thhik,  from  an  investigation  of  them, 
that  they  are  in  point  so  far  as  this  particular 
kind  of  a  crime  is  concerned.  For  instance,  in 
the  case  of  Com.  v.  Boynton,  12  Cush.  499, 
where  an  indictment  charged  that  the  defend- 
ant "did  knowingly  sell  unto  one  Jeremiah 
Barker  a  certain  piece  of  diseased,  corrupted, 
and  unwholesome  provision,  to  wit,  one  hind 
leg  of  veal,  the  said  Boynton  not  then  and 
tliere  making  known  fully  to  said  Barker  that 
the  same  was  diseased,  corrupted,  and  un- 
wholesome," etc.,  .the  indictment  was  held 
bad,  and  the  court  rightfully  held  that  the 
guilty  knowledge  or  evil  Intent  of  a  party  In 
selling  meat  was  the  foundation  of  the  indict- 
ment; and  It  might  very  well  happen  that  a 
person  engaged  in  the  business  of  selling  meat 
would  knowingly  sell  It,  and  of  course  he 
would  knowingly  sell  it  if  he  sold  it  at  all, 
without  knowing  that  it  was  diseased  meat; 
imd  in  a  case  of  that  kind,  as  a  matter  of 
course,  the  allegation  of  the  knowledge  that  the 
meat  was  diseased  would  be  necessary.  But 
this  Is  not  a.  kindred  proposition,  for  here  the 
appellant  is  charged  with  knowingly,  unlaw- 
fully, maliciously,  scandalously,  and  felonious- 
ly composing,  editing,  printing,  selling,  dis- 
tributing, and  offering  for  sale,  etc.,  a  certain 
levd,  scandalous,  obscene,  and  Indecent  news- 
paper. If  one  can  edit  and  compose  a  publi- 
-catlon  without  knowledge  of  its  obscene  char- 
.acter  being  conclusively  presumed,  then  it 
would  be  idle  to  allege  knowledge  of  its  ob- 
scene character,  because  there  would  be  no 
way  of  proving  that  he  did  have  such  knowl- 
edge. Such  knowledge  must  be  conclusively 
presumed  from  the  fact  of  his  editing  and 
composing  the  publication,  and  we  have  no 
doubt  that  a  person  of  reasonable  understand- 
ing conid  readily  determine  what  he  was 
-charged  with  by  the  knowledge  conveyed  in 
this  information. 

The  other  contention— that  more  than  one 
crime  is  charged  in  the  indictment— we  think 
Is  clearly  without  foundation.  In  the  case  of 
State  V.  Carr,  6  Or.  183,  under  a  statute  sub- 
stantially like  ours,  it  was  held  that  the  in- 
dictment was  sufficient.  That  case  was  de- 
cided on  the  law  as  pronounced  in  1  Bisli.  Cr. 
Proc.  (3d  Ed.)  f  586,  which  is  as  follows: 
^'If  a  statute  maies  It  a  crime  to  do  this  or 
that,  mentioning  several  things  disjunctively. 


all  may  indeed,  In  general,  be  charged,  in  ia 
single  count;  but  it  must  use  the  conjunctive 
'and'  where  'or*  occurs  In  the  statute,  else  it 
will  be  defective  as  being  uncertain.  All  are 
but  one  offense,  laid  as  committed  in  different 
ways.  And  proof  of  it  in  any  one  of  the  ways 
will  sustain  the  allegation.  On  the  other  hand, 
the  indictment  may  equally  well  charge  what 
comes  within  a  single  clause  of  the  statute, 
and  still  It  embraces  the  complete  proportions 
of  an  offense."  This  doctrine,  we  think,  has 
been  followed  by  the  courts  generally.  We 
think  the  Information  was  In  all  particulars 
good. 

The  second  assignment  of  error  Is  In  relation 
to  appellant's  challenge  and  objection  to  the 
panel  of  jurors  summoned  and  Impaneled  In 
the  cause,  based  on  the  Idea  that  the  statute 
in  relation  to  the  qualiflcations  of  jurors,  viz. 
page  139  of  the  Laws  of  1895,  which  provides 
that  the  county  commissioners  shall  _  select 
from  the  persons  qualified  to  act  as  jurors  the 
names  of  householders.  Is  In  conflict  with 
section  12  of  article  1  of  the  constitution  of 
the  state  of  Washington.  This  has  been  de- 
cided adversely  to  the  appellant's  contention 
by  this  comt  in  a  recent  ease,  to  wit,  Bedford 
V.  Railway  Co.,  46  Pac  600,  not  yet  ofllcially 
reported. 

Assignment  3  falls  under  the  same  ruling. 

The  fourth  assignment  is  that  the  court  err- 
ed in  overruling  the  challenge  of  appellant  to 
Juror  Calvert  We  are  satisfied  from  the  tes- 
timony that  the  juror  Calvert  was  a  house- 
holder, and  a  proper  juror. 

The  fifth  assignment  of  error  is  that  the 
court  erred  in  sustaining  the  objection  of  the 
state  to  the  questions  propounded  to  Juror 
Calvert  The  questions  were:  "Would  you 
attach  more  importance  or  credibility  to  the 
word  of  a  preacher  outside  of  court  than  any 
other  gentleman?"  And,  second,  "Would  you 
attach  more  credence  to  the  testimony  of  Dr. 
Mclnturff,  a  mhiister  of  the  gospel,  than  that 
of  any  one  else?"  These  questions  are  so  ap- 
parently improper  and  irrelevant  that  we  do 
not  feel  called  upon  to  enter  into  a  discussion 
of  them. 

Assignments  6,  7,  and  8  are  of  the  same 
character. 

The  appellant  complains  In  his  ninth  assign- 
ment that  the  court  erred  in  asking  counsel 
for  appellant  in  the  presence  and  hearing  of 
the  jury  if  they  bad  any  objection  to  the  sepa- 
ration of  the  jury.  In  the  absence  of  any 
proof  to  the  effect  that  the  appellant  was  prej- 
udiced in  any  way  by  the  action  of  the  court, 
we  do  not  feel  like  reversing  a  case  on  this 
ground  alone;  but  we  desire  to  take  occasion 
to  say  that,  considering  the  difficulty  of  mak- 
hig  such  showing  of  Injiuy  by  the  party  who 
claims  to  be  agtn'ieved,  we  think  It  is  a  prac- 
tice which  should  not  be  indulged  in  by  trial 
courts,  because,  as  appellant  complains,  if  they 
did  entertain  any  objection  to  the  separation 
of  the  jury,  they  were  called  upon  to  so  state 
in  the  presence  of  the  jury,  and  would  there- 
by run  the  risk  of  incurring  the  displeasure  of 
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some  Jmor.  Tbe  court  could  Yerj  easUy  call 
counBel  to  him,  and  ascertain  privately,  and 
wlthont  the  knowledge  of  the  Jury,  whether 
there  were  any  objections  to  their  separation. 

The  next  assignment,  viz.  that  the  jury  was 
not  drawn  in  the  manner  and  by  the  officers 
provided  by  law,  we  think  cannot  be  sustain- 
ed. Under  the  proviso  to  section  3,  p.  139,  c. 
78,  of  the  Session  Laws  of  1895,  we  think  the 
Jury  was  properly  drawn.  We  are  also  satis- 
fled  from  the  record  that  the  juror  Claven  was 
tbe  person  intended  to  be  drawn  under  the 
name  of  Klawon. 

The  eleventh  assignment  Is  that  the  court 
erred  In  permitting  the  state,  over  the  objec- 
tion of  the  appellant,  after  the  jury  In  the 
cause  bad  been  accepted  and  sworn  to  try 
tbe  cause,  to  Indorse  the  name  of  Albert  J. 
BrlU  as  a  witness  for  the  state  upon  the  in- 
formation. It  has  been  frequently  held  by 
this  court  that  such  act  on  the  part  of  the 
prosecuting  attorney  would  only  entitle  the 
defense  to  a  continuance.  It  not  appearing 
from  the  record  that  a  continuance  was  asked 
for  In  this  cause,  for  the  reason  alleged,  the 
objection  will  not  be  sustained. 

The  twelfth  assignment  is  based  on  the  In- 
sufficiency of  the  information,  and  has  already 
been  discussed. 

The  allegations  of  error  in  regard  to  the 
overruling  of  the  objection  of  appellant  to  cer- 
tain testimony,  we  think,  without  specially 
reviewing  the  questions,  are  without  merit 
The  questions  were  all  pertinent  and  admlssi- 
'ole  under  the  indictment. 

The  twenty-second  assignment,  that  the  court 
erred  in  overruling  appellant's  motion,  made 
at  the  close  of  the  state's  testimony,  for  a 
peremptory  Instruction  to  the  juiy  to  find  a 
verdict  for  the  appellant  of  not  guilty,  on  the 
ground  that  there  was  no  evidence  to  sustain 
any  of  the  allegations  in  the  Information,  aud 
that  the  evidence  was  wholly  Insufficient  In 
law  and  In  fact  to  sustain  the  charge  against 
the  defendant,  cannot  be  sustained.  From  a 
review  of  the  testimony  In  this  case,  we  think 
the  evidence  was  amply  sufficient  to  sustain  the 
verdict. 

Many  Instructions  of  the  Murt  are  assigned 
as  error,  and  error  is  assigned  for  the  reason 
that  certain  Instructions  asked  for  by  tbe 
appellant  were  not  given  by  the  court  Many 
of  the  objections  to  the  Instructions  are  ex- 
ceedingly strained,  and  some  of  them  seem 
to  us  to  be  entirely  captious.  On  the  whole, 
we  are  satisfied  that  the  law  was  correctly 
given  by  the  court,  and  that  the  requests  for 
instructions  which  were  refused  had  either  In 
substance  been  given  by  the  court,  or  did  not 
embrace  the  law  governing  the  case. 

We  do  not  think  that  the  affidavit  made  by 
the  witness  Mecham  Is  sufficient,  conceding 
his  right  to  make  tbe  affidavit  at  all,  to  work 
a  reversal  of  the  case.  The  judgment  will 
be  affirmed. 

HOTT,  0.  J.,  and  SCOTT,  ANDEUiS,  and 
GORDON,  JJ.,  concur. 


Clo  Wash.  M) 
CORNELL  UNIVERSITY  ▼.  DENNT 
HOTEL  CO.  OF  SEATTLE  et  at' 

POTVIN  T,  SAME. 

(Supreme  Conrt  of  Washington.     Not.  8, 

1806.) 

Appmibanob  —  NoTics  or  Appeu,  —  Bobstitdtbd 

SkbVICE — NSCESSAKI  Paktiks. 

1.  Under  Code  1881,  S  72,  piroviding  that  a  de- 
fendant appears  in  an  action  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  o< 
his  appearance,  or  when  an  attorney  gives  no- 
tioe  of  appearance  for  him,  a  written  acknowl- 
edgment of  service  attached  to  the  summons 
when  returned,  signed  by  the  attorneys  for  a 
defendant,  in  which  they  enter  a  general  ap- 
pearance, la  sufficient  to  constitute  an  appear- 
ance. 

2.  Where,  after  default  has  been  Altered 
against  a  defendant,  he  participates  by  counsel 
in  the  proceedings  in  the  cause,  and  is  aerved 
by  plaintiS  with  notice  of  motions,  be  is  to  be 
considered  as  in  court,  and  entitled  to  notice  of 
an  appeal  by  plaintiS,  notwithstanding  the  de- 
fault. 

3.  Laws  1803,  p.  121,  |  6,  providing  for  sub- 
stituted service  of  notice  of  appeal  where  nei- 
ther a  party  nor  his  attorney  can  be  found  with- 
in the  county,  "of  which  fact  a  return  by  the 
sheriff  that  they  cannot  be  so  found  shall  be 
proof,"  makes  such  return  the  sole  evidence  no- 
on which  a  substituted  service  can  be  based, 
and  an  affidavit  by  a  private  parl^  will  not  au- 
thorize such  service. 

4.  Service  of  notice  of  aMwai  on  an  attomej 
as  attorney  for  one  party  does  not  constitute 
service  on  another  party,  though  the  attorney 
represents  both. 

0.  Where  causes  have  been  consolidated  In  the 
trial  court,  and  the  rights  of  all  parties  deter- 
mined by  a  siugle  decree,  all  parties  who  have 
appeared  must  bo  made  parties  to  an  appeal  by 
joining  in  the  appeal  or  by  being  served  with 
notice. 

Appeal  from  superior  court,  King  county: 
J.  W.  Langley,  Judge. 

Consolidated  actions  by  the  Cornell  Univer- 
sity against  the  Denny  Hotel  Company,  Fa- 
bian S.  Potvin,  and  others,  and  by  Fabian  S 
Potvin  against  the  Denny  Hotel  Company, 
the  Cornell  University,  and  others.  Tbe  Cor- 
nell University  and  the  Denny  Hotel  Com- 
pany appeal.    Appeal  dismissed. 

Cole,  Heaton  &  Dawes  and  S.  D.  Halllday, 
for  Cornell  University.  Stratton,  Lewis  & 
Gilman,  James  J.  Easly,  George  E.  De  Stei- 
guer,  and  Wiley  &  Bostwick,  for  Potvin. 
George  E,  De  Stelguer  and  Wiley  &  Bostwick, 
for  Huttig  Bros.  Manuf'g  Co. 

GORDON,  J.  A  motion  has  been  made  on 
tbe  part  of  certain  respondents  in  this  cause 
to  dismiss  the  appeal  upon  several  grounda 
hereinafter  noticed.  It  appears  from  the  rec- 
ord that  a  building  known  as  the  "Denny 
Hotel"  was  constructed  In  the  city  of  Seattle 
under  contract  between  the  Denny  Hotel 
Company,  as  owner,  and  Fabian  S.  Potvin, 
contractor.  Subsequent  to  the  commence- 
ment of  the  work,  the  Cornell  University,  one 
of  the  appellants  herein,  made  a  loan  of  $100,- 
000  to  the  hotel  company,  taking  as  security 
therefor  a  mortgage  on  the  premises  whereon 
the  hotel  was  constructed.  A  notice  of  lien 
was  filed  on  the  part  of  Contractor  Potvin, 

i  Rehearing  pending. 


Digitized  by 


Google 


Wash.) 


COKNELL  UNIVEKSITT  e.  DENNY  HOTEL  CO. 


655 


and  various  other  lien  notices  were  also  filed 
by  subcontractors  and  material  men,  among 
whom  were  Peter  Staric,  John  heck,  and  the 
Western  Mill  Company.  The  parties  last 
mentioned  reduced  their  claims  and  lieus  up- 
on tlie  property  to  judgment,  and  subsequent 
thereto  the  appellant  Cornell  University  com- 
menced an  action  in  the  superior  court  for 
the  foreclosure  of  its  mortgage,  making  the 
contractor,  Potvin,  and  all  of  the  subcontract- 
ors and  material  men.  Including  those  whose 
claims  and  liens  had  been  reduced  to  judg- 
ment, parties  defendant  in  said  foreclosure 
suit  About  the  same  time  Potvin  commen- 
ced an  action  in  the  same  court  for  the  fore- 
closure of  his  lien,  making  the  university 
company  and  the  hotel  company  parties  de- 
fendant tlierein.  These  two  actions  were 
consolidated,  and  tried  together,  the  principal 
point  in  dispute  being  as  to  the  priority  of 
the  lien  claims  and  the  mortgage  of  the  uni- 
versity. Service  of  the  smumons  and  com- 
I>laint  in  the  action  commenced  by  the  Cor- 
nell University  Company,  plaintiff,  was  had 
upon  Peter  Stark,  defendant  therein,  and  an 
indorsement  of  service,  together  with  what 
purports  to  be  an  appearance  of  the  defend- 
ant in  the  action,  is  attached  to  the  summons, 
and  is  in  the  following  language:  "We  here- 
by admit  due  personal  service  upon  us  of  a 
copy  of  the  summons  and  amended  complaint 
in  the  above-entitled  action,  and  enter  our 
general  appearance  as  defendants  herein. 
Dated  at  Seattle,  this  1.5th  day  of  March, 
1892.  Lewis  &  Humphrey,  Attorneys  for 
I'eter  Starli."  Defendant  John  Leek  was  per> 
sonally  served  with  summons.  The  defendant 
tlie  Western  Mill  Compaiiy,  through  its  attor- 
neys, Lyon  &  Denny,  filed  a  written  notice 
of  appearance  in  E:aid  action.  Default  was 
entered  against  defendant  Leek  on  May  14, 
3892,  and  the  default  of  defendant  Stark  on 
•Tuiy  14,  1892.  Subsequently  the  consolidated 
case  was  sent  to  a  referee,  who  made  findings 
of  fact  and  conclusions  giving  the  lien  of  the 
Cornell  University  mortgage  a  preference  over 
the  liens  of  the  various  other  claimants.  To 
the  findings  and  conclusions  of  the  referee, 
Peter  Stark,  John  Leek,  and  the  Western 
Mill  Company,  by  their  respective  attorneys, 
excepted,  and  thereafter  the  university  com- 
pany gave  the  attorneys  for  each  of  said  par- 
ties notice  of  its  motion  to  confirm  the  re- 
port of  said  referee,  and,  upon  said  last- 
mentioned  motion  coming  on  for  bearing,  each 
of  said  parties  appeared  and  participated  (in 
connection  with  the  various  other  parties  to 
the  cause)  in  the  proceedings.  The  court  set 
aside  the  report  of  the  referee,  and  entered 
findings  and  conclusions  of  its  own,  upon 
which  judgment  and  decree  was  entered  giv- 
ing the  various  liens  of  Stark,  Lecl^  the  West- 
ern Mill  Company,  and  other  claimants,  pri- 
ority and  preference  over  the  lien  of  the  mort- 
gage held  by  the  Cornell  University.  From 
tills  decree  the  Cornell  University,  the  hotel 
company,  and  Dexter,  Horton  &  Co.  have  ap- 
liealed. 


The  motion  to  dismiss  is  urged  upon  the 
ground  that  no  service  of  the  notice  of  ap- 
peal was  made  upon  respondents  Peter  Stark, 
John  Leek,  and  the  Western  Mill  Company. 
In  opi)osition  to  the  motion  it  is  urged  by  the 
appellants  that  neither  Stark  nor  Leek  was 
entitled  to  notice  of  appeal;  that  they  had 
not  appeared  in  the  action,  and  their  defaults 
had  been  entered;  and  that  as  to  the  Western 
Mill  Company  substituted  service  of  the  no- 
tice of  appeal  as  provided  by  statute  was  had. 
It  is  strenuously  Insisted  that  the  acceptance 
of  service  of  the  summons  aud  complaint  and 
the  so-called  "notice  of  appearance"  Indorsed 
upon  and  attached  thereto  does  constitute  an 
appearance  within  the  meaning  of  section  72 
of  Uxe  Code  of  1881,  then  in  force.  That  sec- 
tion is  as  follows:  "A  defendant  appears  in 
an  action  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  bis  appearance, 
or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  •  *  •"  On  the  contrary,  we 
think  that  it  fully  complies  with  the  letter 
and  spirit  of  the  statute,  and  was  an  appear- 
ance. Frotn  what  lias  alrcady  been  stated, 
it  appeal's  that  respondent  Stark  actually  par- 
ticipated in  the  proceedings,  served  excep- 
tions, and  in  turn  was  served  with  motions  by 
appellants'  counsel  of  subsequent  proceedings, 
all  of  which  was  sufficient  to  constitute  not 
only  an  appearance  in  tlie  action,  but  a  waiver 
of  the  default  which  had  theretofore  been  en- 
tered. Hlli  V.  Supervisor,  10  Ohio  St.  621; 
Jones  V.  Jones,  13  Iowa,  276.  And  for  like 
reasons  the  default  of  respondent  Leek,  upon 
whom  the  summons  had  been  personally 
served,  must  be  deemed  vacated  by  the  sub- 
sequent action  of  the  parties.  As  already  no- 
ticed, the  attorneys  for  the  Western  Mill  Com- 
pany had  given  written  notice  of  appearance 
in  the  action,  and  the  appellants  do  not  ob- 
ject to  the  suflSciency  of  its  appearance.  The 
notice  of  appeal  Is  also  directed  to  it  as  well 
as  to  respondents  Stark,  Leek,  and  various 
other  respondents.  This  notice  of  appeal  was 
not  served  upon  the  mill  company,  but  sub- 
stituted service  is  relied  upon. 

Section  5  of  the  act  of  March  8,  1893  (Sess. 
Laws,  p.  .121),  governing  appeals,  provides 
that:  "Where  the  record  and  files  in  the 
cause  do  not  disclose  the  address  of  a  party 
on  whom  service  should  be  made,  or  of  his 
attorney,  and  neither  such  party  nor  his  at- 
torney can  be  found  within  the  county  in 
whicli  the  judgment  or  order  appealed  from 
was  rendered  or  made,  (of  which  fact  a  re- 
turn by  the  sheriff  that  they  cannot  be  so 
found  shall  be  proof,)  the  notice  of  appeal 
need  not  be  served  on  such  party,  but  the  ap- 
peal may  be  taken  by  filing  the  notice  and 
such  sheriffs  return  with  the  clerk."  Proof 
of  substituted  service  in  this  ease  consists  of 
an  affidavit  made  by  a  private  party,  and  is 
to  the  effect  that  neither  the  Western  Mill 
Company  nor  its  attorneys  cap  be  found  with- 
in the  county.  But  there  is  no  return  by  the 
sheriff  certifying  that  fact.  We  think  the 
proof  of  service  wholly  instifficlent    The  stat- 
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nte  has  In  explicit  terms  pointed  ont  the  meth- 
od of  procedure  where  actual  service  upon 
the  party  or  his  attorney  cannot  be  had,  and 
has  made  "a  return  by  the  sheriff"  the  sole 
evidence,  as  we  think,  by  which  It  Is  ascer- 
tained that  actual  service  upon  the  party  or 
his  attorney  cannot  be  made.  No  attempt 
has  been  made  to  comply  with  this  statute, 
and  we  are  not  at  liberty  to  disregard  its  re- 
quirements. Cases  can  be  brought  to  this 
court  only  In  the  manner  pointed  out  by  the 
statute,  and  the  method  of  procedure  there 
provided  Is  to  the  exclusion  of  all  others. 

It  appears  from  the  record  that  the  attor- 
neys for  respondent  Potvin  were  also  attor- 
neys for  Leek.  Notice  of  appeal  was  served 
upon  them  as  attorneys  for  Potvin,  and  It  Is 
contended  that  this  was  sufiBcIent  to  charge 
them  with  notice  on  behalf  of  Leek,  whom 
they  also  represented.  The  course  of  decision 
In  this  court  Is  to  the  contrary.  Bank  y. 
Boklen,  5  Wash.  777,  32  Pac.  744;  Dewey  T. 
Land  Co.,  11  Wash.  210,  39  Pac.  3C8;  Casey 
r.  Oakes,  13  Wash.  38,  42  Pac.  621. 

Lastly,  It  Is  urged  that,  even  If  Stark,  Leek, 
and  the  Western  Mill  Company  did  appear 
In  the  action,  and  were  not  served  with  no- 
tice of  appeal,  nevertheless  the  court  should 
retain  the  case,  and  determine  the  rights  of 
the  other  parties;  that  the  appeal  In  this  case 
Involves  two  separate  cases,  which  had  been 
consolidated,  and  a  single  decree  entered;  and 
It  Is  urged  that  the  question  of  priority  be- 
tween Potvin  and  the  Cornell  University  can 
be  determined  upon  this  appeal  without  af- 
fecting the  rights  of  Stark,  Leek,  or  the  West- 
em  Mill  Company.  The  failure  to  give  no- 
tice to  parties  who  have  appeared  In  the  ac- 
tion cannot  be  excused  on  the  ground  that 
the  rights  of  appellants,  and  those  upon  whom 
the  notice  of  appeal  has  been  served,  can  be 
determined  without  affecting  the  rights  of 
parties  not  served.  The  consolidation  of  the 
causes  pursuant  to  section  l(i74  (volume  1  of 
the  Code)  brought  all  of  the  lien  claims  into 
one  action,  and  their  adjustment  was  effected 
by  one  decree.  It  was  for  the  legislature  to 
determine  the  manner  In  which  causes  should 
be  brought  to  this  court,  and  we  have  repeat- 
edly held  that  "under  the  provisions  of  our 
statute  all  the  parties  who  have  appeared  in 
the  action  in  the  court  below  must  be  made 
parties  to  the  appeal,  either  by  Joining  there- 
in or  having  notice  thereof  served  upon  them." 
Bank  v.  Boklen,  supra;  Dewey  v.  Land  Co., 
supra;  Belllngbam  Bay  Nat.  Bank  v.  Central 
Hotel  Co.,  4  Wash.  642,  30  Pac.  C71;  .Tohnson 
V.  Lighthouse,  8  Wash.  32,  35  Pac.  403;  Fair- 
field V.  Binnlan,  13  Wash.  1,  42  Pac.  632; 
Casey  ▼.  Oakes,  13  Wash.  38,  42  Pac.  621; 
Jones  T.  Sander,  2  Wassh.  St.  339,  26  Pac.  224; 
Cadwell  v.  Bank,  3  Wash.  St  188,  28  Pac. 
3C3.  Stark,  Leek,  and  the  mill  company 
were,  as  to  the  appellants,  as  much  "prevail- 
ing parties"  as  Is  the  respondent  Potvin,  and. 
If  we  were  to  sustain  appellants*  contention, 
"Hbe  result  would  be  that.  Instead  of  the  ob- 
ject of  the  statute— which  was  to  make  it  sure 


that  the  rights  of  all  the  parties  shonld  be  de- 
termined In  a  single  appeal— having  been  ac- 
complished, it  would  be  possible  that  there 
would  be  two  or  more  appeals  before  the 
rights  of  all  the  parties  to  the  action  would 
have  been  finally  determined  in  this  court" 
Casey  v.  Oakes,  supra.    Appeal  dismissed. 

DUNBAIC     and     ANDERS,     JJ.,     concnc. 
nOi'T,  C.  J.,  disqualified. 


a*  Utab.  137) 
DEDERICHS  ▼.  SALT  LAKE  CITY  R.  CO. 
(Supreme  Court  of  Utah.     Oct  12,  1886.) 

EVIDKNOB— PHOTOOIUPBS. 

Where  a  plain  picture  or  representntion 
produced  by  the  art  of  photogmpliy  is  verified 
as  a  correct  representation  of  the  locality  at 
the  time  of  the  accident  it  is  admissible  In  evi- 
dence to  enable  the  court  or  jury  to  nnderstand 
and  apply  the  established  facts  to  the  particular 
case.  Such  photographic  scenes  are  admissible 
ss  appropriate  aids  to  the  Jury  in  applying  eri- 
deDcc,  whether  it  rdates  to  persons,  things,  or 
places. 
(Syllabos  by  the  Court) 

Appeal  from  district  court.  Salt  lake  county; 
John  A.  Street  Judge. 

Action  by  Joseph  Dederlchs  agatast  the  Salt 
Lake  City  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Revera- 
ed. 

Rawlins  &  Crltchlow,  for  appellant  Rich- 
ard B.  Shepard,  A.  N.  Cheny,  and  H.  O.  Shep- 
ard,  for  respondent  ' 

MINER,  J.  This  action  was  bronght  to  re 
cover  damages  arising  from  personal  injurlei 
claimed  to  have  been  occasioned  by  the  apjieUant 
In  negligently  running  Its  electric  street  cars  on 
Second  South  Street  in  Salt  Lake  City.  The 
case  was  before  this  court  on  a  former  hearing, 
and  tlie  decision  thereon  Is  reported  in  44 
Pac.  649.  Upon  a  retrial  of  the  same  case 
It  appears  from  the  testimony  that  on  October 
1,  1S31,  respondent  was  driving  his  horse  and 
wagon  south  along  Eighth  East  street  across 
Second  South,  and  after  he  had  crossed  the 
sidewalk  and  ditch  going  south  towards  the 
street-railway  track  he  discovered  a  street  car 
coming  west  on  the  track,  three  or  four  hun- 
dred feet  away.  He  drove  on  townrds  the 
track,  not  thinking  the  car  was  comftig  so 
rapidly,  and  believing  there  was  plenty  of 
time  to  cross,  as  the  car  was  a  considerable 
distance  away.  Plaintiff  then  hit  his  horse, 
which  was  upon  the  track,  but  the  car  came  on 
without  ringing  the  bell,  sounding  the  pung,  or 
applying  the  brakes,  at  the  unusual  rapid  rate 
of  22  miles  per  hour,  and  ran  into  plaintiCTa 
wagon,  throwing  plaintiff  therefrom,  and  In- 
juring him  seriously,  besides  breaking  his 
w.ngon.  During  the  trial  defendant  oircrcd  hi 
evidence  three  photographs,  taken  by  the  pho- 
tographer who  was  a  wltoess,  showing  the 
surroundings  of  the  locality  "in  qnestlon  when 
the  accident  occurred,  which  photographs  were 
shown  to  accurately  represent  the  situation  of 


Digitized  by 


Google 


Utah.) 


rEHliSON  V.  CITY  COUNCIL. 


057 


the  locality,  as  taken  by  the  camera,  and  ac- 
curately printed  from  the  plates,  but  taken 
AprU  6,  1895.  Plaintiff  testified  that  he  saw 
DO  diitference  In  the  condition  In  the  trees,  as 
shown  in  the  photographs,  from  what  they 
were  at  the  time  he  drove  across  the  track, 
and  that  the  situation  was  the  same  as  shown 
on  the  photographs  that  It  was  at  the  time  of 
the  accident.  To  the  admission  of  these  pho- 
tographs In  evidence  the  plaintiff  objected. 
They  -were  exdnded  by  the  court,  and  an  ex- 
ertion taken.  These  photographs  exhibited 
the  surface  condition  of  the  streets,  buildings, 
trees,  cars,  railroad  track,  poles,  and  distances, 
and  would,  no  doubt,  carry  to  the  minds  of  the 
jury  a  better  image  of  the  locality  of  the  ac- 
cident and  its  summndlngs,  concerning  which 
testimony  wad  offered,  than  any  oral  descrip- 
tion. Their  accuracy  as  a  faithful  representa- 
tion of  the  locality  was  shown  as  compared  to 
the  time  of  the  accident.  We  think  it  must  be 
deemed  to  be  established  tbat  photographic 
scenes  are  admissible  in  evidence  as  appropri- 
ate aids  to  the  Jury  in  applying  the  evidence, 
whether  It  relates  to  persMis,  things,  or  places. 
It  is  a  well-established  rule,  applied  in  every- 
day practice  In  courts,  that  diagi-ams  and  maps 
IUt]strating  the  scenes  of  a  transaction,  and  the 
relative  location  of  objects,  if  proved  to  be  cor- 
rect, are  admissible  in  "evidence,  in  order  to 
enable  the  court  or  jury  to  understand  and  ap- 
ply the  established  facts  to  the  particular  case. 
And  it  is  dlfflcnlt  to  see  why  a  plain  picture  or 
representation  produced  by  the  art  of  photog- 
raphy Is  not  admissible  on  like  principles.  If 
verified  as  a  correct  representation  of  the  local- 
ity. If  any  difference  had  arisen  concerning 
the  photographs  being  taken  at  a  different  sea- 
son of  the  year,  It  could  have  been  explained. 
The  general  current  of  authority  supports  the 
admi.<is!billty  of  this  class  of  evidence.  2  Rice, 
Ev.  p.  1169-1172;  1  Groenl.  Ev.  §  92,  note; 
Albertl  v.  Railroad  Co.,  118  N.  Y.  77,  23  N.  K. 
35;  Dyson  v.  Railroad  Co.,  57  Conn.  9,  17  Atl. 
137;  Archer  v.  Railroad  Co.,  106  N.  Y.  589, 
13  N.  E.  318;  People  v.  Buddensieck,  103  N. 
Y.  487.  9  N.  E.  44;  Com.  v.  Robertson,  162 
Mass.  90,  38  N.  E.  25;  State  v.  O'Reilly  (Mo. 
Sup.)  29  S.  W.  577;  NIcs  v.  Broadliead  (Sup.) 
27  N.  Y.  Supp.  52;  Stott  v.  Uaiiway  Co. 
(Super.  N.  Y.)  21  N.  Y.  Supp.  030.  We  think 
the  testimony  offered  was  admissible,  and  that 
the  court  erred  in  rejecting  it.  As  this  ques- 
tion disposes  of  the  case,  we  do  not  deem  It 
necessary  to  discuss  the  other  questions  pre- 
sented. The  judgment  of  the  court  below  Is 
set  aside  and  vacated,  and  a  new  trial  granted. 

ZANE,  C.  J.,  and  BiVRTCH,  J.,  concur. 


(U  Utah,  147) 

PEHRSON  T.  CITY  COUNCIL  OF  CITY  OF 

EPURAIM. 

(Supreme  Court  of  Utah.     Oct.  5,  1890.) 

LiQUOK  License— Revocation. 
1.  Under  chapter  52,  p.  57,  Seas.  I^aws  1892, 
defendant  issued  plaintiff  a  license  to  retail  liq- 
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nors,  and  after  a  quarter's  license  had  been 
paid,  and  within  a  month  after  its  issuance,  re- 
voked the  same,  without  previously  having  pre- 
ferred charges  against  the  plaintiff,  or  having 
cited  him  to  appear  and  show  cause  why  the 
license  should  not  be  revoked;  the  plaintiff  hav- 
ing, however,  been  notified  by  the  mayor  of  the 
city  of  the  intention  of  the  defendant  to  consid- 
er the  matter  of  his  license,  and  tbat  he  might 
attend  the  meeting  of  the  city  council,  and  be 
heard,  if  he  desired.  Hbid,  that  the  revocation, 
without  preferring  charges  against  the  licensee 
and  giving  him  an  opportunity  to  be  heard,  was 
unlawful  and  void. 

2.  Where  a  thing  is  to  be  done  for  cause,  in 
the  exercise  of  discretion,  the  law  intends  a 
sound  discretion,  and  that  the  action  be  based 
on  the  merits  of  the  case,  as  shown  by  the  facts 
in  relation  to  it. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Seventh  dis- 
trict;  Jacob  Johnson,  Judge. 

Certiorari  by  Willard  Pehrson  against  the 
city  council  of  the  city  of  Bphraim  to  re- 
view the  revocation  of  a  liquor  license.  From 
a  judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

L.  R.  Rhodes,  for  appellant  Wm.  K.  Reld, 
for  respondent. 

BARTCH,  J.  In  this  case  the  plaintiff 
made  an  application  for  the  Issuance  of  a 
writ  of  certiorari  to  review  the  action  of  de- 
fendant by  which  It  revoked  the  license  of 
the  plaintiff  to  sell  liquors  In  the  city  of 
Ephralm.  The  court  Issued  the  writ,  and 
after  return  made,  upon  hearing,  adjudged  the 
action  of  the  defendant  In  revoking  the  license 
to  be  void,  and  thereupon  the  defendant  ap- 
pealed. It  appears  from  the  record  that  on 
February  24,  1890,  the  appellant  granted  to 
the  resijondent  a  retail  liquor  license  for  the 
l)erIod  of  three  months,  commencing  on  the 
11th  day  of  March  following;  that  he  paid 
into  the  citj  treasury  for  said  license  the  sum 
of  ?150;  tliat  under  said  license  the  respond- 
ent carried  on  the  business  of  a  retail  liquor 
dealer  from  the  11th  to  the  21st  day  of  March, 
ISDG,  when  the  license  was  declared  revoked, 
without  having  previously  preferred  chai"ges 
against  the  respondent,  or  having  cited  him 
to  appear  and  show  cause  why  the  license 
shonld  not  bo  revoked,— the  respondent,  how- 
ever, having  been  notified  by  the  mayor  of 
the  city  of  the  intention  of  the  appellant  to 
consider  the  matter  of  his  license,  apd  that 
he  might  attend  the  meeting  of  the  city  coun- 
cil and  be  heard.  If  he  so  desired. 

Counsel  for  the  appellant  Insists  that  the 
action  of  the  city  council  was  authorized  by 
the  law,  and  that  the  court  erred  In  its  judg- 
ment annulling  said  action.  The  statute  law 
material  In  the  decision  of  this  case  Is  found 
In  chapter  52,  p.  57,  Sess.  Laws  1892.  Sec- 
tion 1,  which  is  an  amendment  to  section 
2158,  Comp.  Laws  Utah  1888,  referring  to 
the  granting  of  licenses  for  the  sale  of  liq- 
uors, among  other  things  provides  "that  any 
application  for  such  license  may  be  refused 
for  good  cause,  in  the  discretion  of  the  city 
council  or  county  court    •    •    ♦"    Section 
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2,  wh!c-b  Is  an  amendmeut  to  section  2169, 
Gomp.  Laws  Utah  1888,  relating  to  revoca- 
tion of  liquor  licenses,  provides  tbat  "tlie 
county  court  or  the  city  councU  may  revoke 
Any  licenses  granted  to  the  keeper  of  saloons, 
tippling  houses,  dram  shops,  or  for  the  sell- 
ing or  giving  away  of  any  intoxicating  drink 
■or  malt  liquors,  within  the  city  or  county, 
whenever,  in  the  Judgment  of  the  court  or 
■city  council,  such  action  may  be  necessary 
to  the  peace  and  good  order  of  any  precinct 
In  the  county  or  of  the  city."  The  sections 
■amended  by  the  act  of  1892  are  both  por- 
tions of  the  general  law  relating  to  intoxicat- 
ing liquors.  Both  are  applicable  to  each  city 
and  county  in  the  state,  and  must  be  con- 
sidered in  determining  the  legislative  Intent 
respecting  the  revocation  of  liquor  licensee. 
It  will  be  noticed  that  under  the  first  section 
■of  the  act  of  1892  the  city  council  or  county 
•court  may.  In  their  discretion,  for  good 
cause,  refuse  to  grant  such  a  license  to  any 
iippllcant,  but  it  appears  tbat  they  have  no 
power  to.  arbitrarily  deny  an  application. 
The  statute  vests  In  such  court  and  council 
A  legal  discretion,  wnicb  must  be  exercised 
In  a  reasonable,  and  not  in  a  willful,  man- 
ner, and  only  for  cause  can  a  license  be  with- 
held. Therefore  the  action  by  which  a  11- 
■cense  is  granted  or  withheld  must  be  based 
upon  such  relevant  facts  as  may  come  be- 
fore the  body  which  is  called  upon  to  act. 
If,  then,  those  sitting  to  administer  the  law, 
upon  lawful  application  therefor,  can  only 
refuse  a  license  for  cause,  and  must  deter- 
mine each  case  upon  relevant  facts,  and  ex- 
ercise a  sound  discretion,  can  thej  revoke 
such  license  at  mere  will?  Counsel  for  the 
appellant  insists  that  section  2,  above  quot- 
ed, confers  such  power.  We  do  not  think 
this  position  tenable.  Under  such  a  con- 
struction the  two  sections  would  be  in  con- 
flict with  each  other,  or,  rather,  the  effect 
and  operation  of  the  one  would  avoid  and 
annul  the  eCTect  and  operation  of  the  other, 
Ijecause,  under  the  first  section,  upon  appli- 
cation therefor,  unless  good  cause  existed 
for  refusing,  the  license  would  have  to  be 
granted,  and  under  the  second  it  might  be 
Immediately  revoked  without  cause.  This 
would  be  unreasonable.  The  two  sections 
must  be  construed  together,  and  effect  given 
to  botb,  if  possible;  and,  when  the  second 
section  Is  considered  with  the  first,  its  clear 
meaning  is  that  the  county  court  or  city 
council  may  revoke  any  such  license  when- 
«ver,  In  their  Judgment,  such  revocation  be- 
comes necessary  to  the  peace  and  good  order 
of  the  public,  but  their  Judgment  must  be 
based  on  the  existence  of  such  relevant  facts 
as  show  some  cause  and  necessity  for  their 
action.  The  sale  of  intoxicating  liquors  as  a 
l)everage  is  one  of  many  things  which  af- 
fect the  public  morals,  and  whether  licenses 
should  be  granted,  and  how  they  should  be 
granted  and  revoked,  are  legl-slative  ques- 
tions. Those  who  sit  to  administer  tlie  law 
should  administer  it  fairly.    Where  a  thing 


Is  to  be  done,  for  cause,  In  the  exercise  of 
discretion,  the  law  Intends  a  sound  discre- 
tion, and  that  the  action  be  based  upon  the 
merits  of  the  case  as  shown  by  the  facts  in 
relation  to  It.  The  statute  law  under  con- 
sideration vests  In  the  county  court  and  city 
council  a  large  discretion,  which  should  be 
exercised  primarily  for  the  public  good,  and 
secondarily  for  private  interests.  It  la  admit- 
ted in  this  case  that  the  license  was  regu- 
larly granted  according  to  law,  and  there  is 
nothing  to  show  that  the  respondent  had  in 
fact  violated  the  law  or  the  city  ordinances. 
Nor  does  the  record  contain  any  facts  or 
show  any  cause  which  were  sulflclent  to  au- 
thorize the  revocation.  The  action  of  the 
council  was  therefore  without  ita  Jurisdic- 
tion and  void,  and  the  district  court  commit- 
ted no  error  In  setting  it  aside.  The  Judg- 
ment Is  atfirmed. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(14  nuh.  152) 
PEOPLE  V.  McCUNE. 

(Supreme  Court  of  Utah.  Oct.  5,  1896.) 
ViLLAOE— What  Cokstitctes. 
Where  it  appeared  from  the  evidence  that 
a  settlement  consisted  of  14  families,  each  fam- 
ily coDtaining  about  5  persons;  that  these  re- 
side along  a  stream,  the  distance  from  one  ex- 
treme end  of  the  settlement  to  the  other  l>eiiig 
about  two  miles  and  a  half,  some  residing  with- 
in 40  rods  of  each  other,  and  others  being  dis- 
tant about  a  mile  or  more;  that  their  chief  oc- 
cupation was  farming;  that  the  settlement  con- 
tained a  school  district,  a  district  school,  and  a 
post  office;  and  that  the  nearest  settlement  to 
the  north  was  distant  about  15  miles,  to  the  west 
about  12,  and  to  the  soath  about  6,  miles. — it 
was  not  error  In  the  court  to  instruct  the  jury 
that  as  a  matter  of  law  such  a  settlement  wai 
a  Tillage,  within  the  meaning  of  the  statutt; 
(chapter  63,  p.  70,  Sess.  Laws  1892).  . 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Sixth  district; 
W.  JI.  McCarty,  Judge. 

Thomas  McCune  was  convicted  of  befouling 
a  stream,  and  appeals.     Affirmed. 

J.  W.  N.  Whltecotton  and  Geoige  Suther- 
land, for  appellant  The  Attorney  General, 
for  the  State. 

BARTCH,  J.  This  is  a  crimhial  proeccu- 
tlon,  in  which  the  defendant  was  charged  with 
the  oftense  of  befouling  the  water  of  a  certain 
stieam,  by  unlawfully  establishing  and  main- 
tainbig  a  camp  or  bedding  place  on  the  banks 
thereof  for  a  large  number  of  sheep,  the  wa- 
ters of  said  stream  being  used  by  the  inhabit- 
ants of  a  settlement  called  "Plateau"  for  do- 
mtstlc  purposes.  He  was  tried  before  a  jus- 
tice of  the  peace,  convicted,  and  sentenced  to 
pay  a  fine,  and  then  appealed  to  the  district 
court,  where  he  was  convicted,  and  sentenced 
to  pay  a  fine  and  costs  of  prosecution.  There- 
upon he  appealed  to  this  court. 

The  main  |M>Int  relied  upon  by  the  appellant 
for  a  reversal  of  the  Judgment  is  that  the 
court  erred  in  instructing  the  Jury   that,   as 
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matter  of  law,  the  settlement  called  "Pla- 
tean,"  near  which  the  offense  was  charged  to 
bave  been  cooxmltted,  is  a  village,  under  chap- 
ter'63,  p.  70,  Sess.  Laws  1S92,  which  Is  an 
amendment  to  aection  2264,  Comp.  Laws  Utah, 
188S.  Section  5  of  said  chapter  was  enacted 
as  a  subdivision  to  section  2264,  and  made  it 
nnlawful  "to  establish  and  maintain  any  cor- 
ral, camp  or  bedding  place  for  the  purpose  of 
herding,  holding  or  keeping  any  cattle,  horses 
or  sheep,  within  seven  miles  of  any  city,  town 
or  village,  where  the  refuse  or  filth  from  said 
corral,  camp  or  bedding  place,  will  naturally 
find  Its  way  Into  any  stream  of  water  used  by 
the  inhabitants  of  any  city,  town  or  village 
for  domestic  purposes."  It  Is  Insisted  by 
counsel  for  the  appellant  tliat  Plateau  Is  not 
such  an  assemblage  of  houses  as  to  constitute 
it  a  village,  withhi  the  meaning  of  this  stat- 
nte.  It  appears  from  the  evidence,  among  oth- 
er things,  that  Plateau  Is  a  settlement  hi 
Sevier  county,  Utah,  consisting  of  14  families, 
each  family  on  an  average  containing  about 
5  persons;  that  these  families  reside  along  a 
stream  called  "Otter  Oreelc,"  the  distance  from 
one  extreme  end  of  the  settlement  to  the  other 
being  about  two  miles  and  a  half,  some  resid- 
ing within  about  40  rods  of  each  other,  and 
others  being  distant  about  a  mile  or  more; 
that  their  chief  occupation  Is  farming;  that 
the  settlement  contains  a  school  district,  dis- 
trict school,  and  a  post  office;  and  that  the 
nearest  settlement  to  the  north  is  distant  about 
15  miles,  to  the  west  about  12,  and  south 
about  6  miles.  We  think  the  evidence  was 
sufficient  to  authorize  the  court  to  Instruct  the 
Jury  that,  a?  matter  of  law,  the  settlement  of 
Plateau  is  a  village,  within  the  meaning  of  the 
statute.  From  an  examination  of  the  act, 
which  is  amended  by  the  section  above  quot- 
ed, it  seems  clear  that  by  the  use  of  the  word 
"village"  the  Intent  of  the  legislature  was  to 
include  such  settiements  as  the  one  in  ques- 
tion, and  there  appears  to  be  no  reason  why 
the  people  of  such  a  settlement,  who  are  using 
the  water  of  a  stream  for  domestic  purposes, 
should  not  have  extended  to  them  the  protec- 
tion which  the  law  affords.  Their  health  and 
comfort  demand  equal  protection  with  those 
who  live  In  Uirger  and  more  densely  settled 
villages,  towns,  and  cities.  It  Is  a  wise  and 
beneficial  law,  calculated  to  promote  the  com- 
fort and  protect  the  health  and  lives  of  the  in- 
habitants, and  its  operation  and  application 
must  not  be  uiueasonably  abridged  by  judicial 
construction. 

The  contention,  oh  the  part  of  the  appellant, 
that  the  venue  was  not  proven,  we  think  Is  not 
well  taken.  There  la  sufficient  evidence  on 
this  point  to  show  that  the  offense  was  com- 
mitted in  Sevier  county,  and  hence  the  court 
liad  jurisdiction. 

It  is  also  insisted  that  the  court  erred  In  its 
iDStructlons  to  the  jury  as  to  what  constituted 
an  establishment  and  maintenance  of  a  camp 
or  bedding  place  for  sheep,  under  the  statute, 
but  a  careful  perusal  of  the  Instructions  re- 
veals no  reversible  error.     We  do  not  deem 


It  necessary  to  discuss  any  other  qnestkni  pre> 

seated,  because  the  record  appears  to  contain 
nu  error  which  would  warrant  a  reversal  of 
the  case.     The  judgment  is  affirmed. 

ZAM£;  a  3.',  and  MINBR,  J.,  concur. 


04  Utah,  142) 
SALT  LAKE  COUNTY  v.  RICHARDS, 
State  Auditor. 

(Supreme  Court  of  Utah.     Oct.  0,  1896.) 

Jdkt  Fbbs  im  CrviL  Casbb. 

The  state  is  not  required  to  pay  milea;;t" 
and  attendance  of  jurors  in  civil  cases.  Sec- 
tion 106,  p.  571,  Sess.  Laws  1896,  so  far  as  It 
provides  for  an  itemized  statement  "for  mileage 
and  attendance  of  grand  jurors,  for  mileage  and 
attendance  of  petit  jurors  engaged  in  the  trial  of 
cases  in  the  district  courts,  and  for  mileage  anit 
attendance  of  witnesses  summoned  by  or  on  be- 
half of  the  state  in  criminal  cases  in  the  dis- 
trict court,"  must  be  governed  In  its  interpreta- 
tion by  subdiTlsion  5,  $  94.  p.  548,  Sess.  Lawfi 
1896;  subd.  7,  §  118,  p.  555,  Id.;  subd.  4,  S  165. 
p.  571,  Id.;  and  section  151,  p.  667,  Id. 
(Syllabus  by  the  Ooort.) 

Appeal  from  district  oonrt.  Salt  Lake  county; 
John  A.  Street,  Jud^ 

Petition  by  Salt  Lake  County  for  mandamua 
to  compel  Morgan  Richards,  state  auditor,  to  is- 
sue a  warrant  From  a  judgment  denying  the 
writ,  petitioner  appeals.     Affirmed. 

C.  O.  Whlttemore,  Co.  Atty.  (Benner  X. 
Smith,  of  counsel),  for  appellant  A.  C.  Bish- 
op, Atty.  Gen.,  for  respondent 

ZANE,  C.  J.  The  plaintiff.  Salt  Lake  Ooonty, 
presented  to  the  district  court  its  petition 
against  the  defendant  duly  verified,  alleging 
that  the  clerk  of  that  court  and  the  county  at- 
torney had  duly  issued  thebr  certificates  fDr 
mileage  and  attendance  of  grand  and  petit  ju- 
rors; that  such  certificates  amoimted  to  $5,- 
4^.60.  These  certificates  Included  the  mileage 
and  attendance  of  petit  jurors  between  January 
4  and  June  5,  189G,  In  civil  as  well  as  criminal 
cases,  without  indicating  how  much  was  due 
in  either.  The  petition  also  alleged  that  the 
county  treasurer  and  county  auditor  had  made 
their  statements,  under  oath,  for  that  amount 
and  that  the  state  auditor  had  refused  to  issqe 
a  warrant  on  the  state  treasurer  for  the  same. 
The  petition  contained  a  prayer  for  a  writ  of 
mandamus  compelling  blm  to  issue  such  war- 
rant The  defendant  demurred  to  the  petition, 
because  it  did  not  state  how  much  was  due  for 
mileage  and  attendance  ot  jurors  in  crlmlnai 
cases  and  how  much  in  civil  cases.  The  court 
below  sustained  the  d«nurrer,  and  dismissed 
the  suit  the  plaintiff  having  elected  to  stand  on 
Its  petition.  From  this  Judgment  of  diamissal 
the  plaintiff  has  appealed  to  this  court,  and  as- 
signs the  ruling  of  the  court  upon  the  demurrer 
as  error.  Is  the  state  required  to  pay  mileage 
and  attendance  of  jurors  in  civil  cases?  Is  the 
question  presented  for  our  consideration  and  de- 
cision? The  plaintiff  relies  upon  sectlca]  166  of 
"An  act  to  establish  a  uniform  system  of  county 
government"   approved  April   14,   1806  (SescL 
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'Laws  1896,  p.  671),  as  follows:  "At  such  times 
.IS  the  board  of  county  commissioners  may  des- 
ignate. It  shall  be  the  duty  of  the  county  treas- 
urer and  the  county  auditor  of  each  county  to 
pre[>are  In  duplicate  and  verify  under  oath  a 
full  and  complete  Itemized  statement  of  all  cer- 
■tlflcatea  Issued  by  the  clerk  of  the  district  court 
and  comity  attorney  since  the  date  of  the  last 
-statement  (or,  in  case  no  torm&c  statement  has 
-been  made,  then  since  January  4th,  1886),  t(x 
mileage  and  attendance  of  grand  Jurors,  for 
mileage  and  attendance  of  petit  Jurors  eigagcd 
In  the  trial  of  cases  in  the  district  court,  and  for 
mileage  and  attendance  of  witnesses  summoned 
'by  or  on  t)ehaU  of  the  state  In  criminal  cases 
lo  the  district  court;  also  a  statement  for  all 
■warrants  drawn  for  salaries  of  the  county  attor- 
ney, the  county  treasurer,  thfe  county  assessor; 
-such  statement  shall  set  forth  In  detail  the 
number  of  certificate  or  warrant,  the  date  of 
same,  the  name  of  the  person  or  persons  In 
whose  fayor  Issued,  the  nature  <tf  the  service 
rendered,  and  such  other  Information  as  may  be 
necessary.  One  of  such  statements  shall  be 
traasmitted  to  the  state  auditor,  and  the  other 
shall  be  filed  In  the  office  of  the  county  clerk. 
Upon  the  receipt  of  said  statement  by  the  state 
auditor,  he  shall,  unless  he  find  the  same  to  be 
Incorrect,  draw  his  warrant  hi  fttvor  of  the 
counly  treasure  upon  the  state  treasurer  for 
the  whole  amount  of  said  Juror  and  witness  cer- 
tificates, as  shown  by  said  statement,  and  for 
one  half  of  the  whole  amount  of  said  warrants 
shown  In  said  statement,  and  shall  transmit 
the  same  to  the  county  treasurer.  The  county 
treasurer  shall  hold  the  funds  so  drawn  from 
the  state  treasinr  upon  the  warrant  aforesaid 
as  a  separate  fund  for  the  redemption  of  the 
Juror  and  witness  certificates  and  for  the  pert 
payment  of  the  warrants  set  forth  In  the  state- 
ment above  described."  This  section  makes  It 
the  duty  of  the  county  treasurer  and  the  county 
auditor  to  prepare  In  duplicate  an  itemized 
statement  of  all  certificates  issued  by  the  clerk 
of  the  district  court  and  county  attorney  for 
■mileage  and  attendance  at  grand  jurors,  for 
mileage  and  attendance  of  petit  Jm'ors,  and  for 
mileage  and  attendance  of  witnesses  summoned 
't)y  or  on  behalf  of  the  state  In  criminal  cases. 
The  statement  should  embrace  only  such  certifi- 
cates as  may  have  been  Issued  by  the  clerb  and 
county  attorney.  If  the  mileage  and  attend- 
ance ot  Jurors  In  dvU  cases  should  not  be  em- 
-braced  In  those  co^flcates,  such  mileage  and 
Attendance  should  not  be  Included  by  the  county 
treasnrer  and  county  auditor  In  th^r  Itemized 
statement  It  Is  upon  this  statement  the  state 
auditor  draws  his  warrant  upon  the  treasurer. 
Therefore  It  la  necessary  to  ascertahi  the  mile- 
age and  attendance  of  petit  Jurors  requli-ed  to 
be  embraced  In  the  certificate  of  the  district 
cleik  and  county  attorney.  Subdivisloo  5  of 
sectloc  94  of  the  above-mentioned  act  is  as  fol- 
■lows:  "As  clerk  of  the  district  court  he  shall 
'Issue  a  certificate  of  the  attendance  and  mile- 
age of  all  JuroiB  and  of  witnesses  In  criminal 
cases."  A  reasonable  cMistruction  of  this  hn- 
siiage  limits  the  mileage  and  attendance  ot  Ju- 


rors and  witnesses  to  criminal  eases.    It  Dinitx 
the  certificate  of  the  clerk  to  the  mileage  and 
attendance  of  Juron  In  criminal  cases,  as  it  doea 
the  mileage  and  attendance  of  witnesses.     Sub- 
division 7  of  section  118  of  the  same  act,  re- 
quiring the  approval  and  signature  at  die  ooonty 
attorney,  Is  to  the  same  effect,  to  wit:     "He 
Shan  examine  and  when  approved  by  blm,  at- 
tach his  approval  and  signature  to  the  certlfl- 
cate  of  attendance  and  mileage  of  all  Jurors  and 
of  witnesses  In  criminal  cases  issued  by   the 
county  del*."   This  provision  requires  the  coun- 
ty attorney  to  examine  the  certificates  of  the 
derk  of  mileage  and  attendance  of  witnesses 
and  Jiuvrs  In  criminal  cases,  and,  if  he  finds  it 
to  be  correct,  to  approve  It,  and  attach  his  sig- 
nature to  It     These  officers  have  no  right  to  In- 
clude In  this  certificate  the  mileage  and  attend- 
ance of  Jurors  or  witnesses  in  civil  cases.     Nor 
are  the  county  treasurer  and  county  auditor 
authorized  to  hiclude  in  their  statement  required 
In  section  IGO,  above  quoted,  to  be  presented  to 
the  state  auditor,  upon  which  he  Is  required 
to  draw  his  warrant  on  the  state  treasurer,  mile- 
age and  attendance  of  Jurors  or  witnesses  In 
dvil  casea    Section  165— bnmedlately  preceding 
the  one  requiring  the  coimty  treasurer  and  coun- 
ty auditor  to  make  their  statement  upon  which 
the  state  auditor  draws  his  warrant  upon  the 
state  treasureiv-declares  that  "the  sums  requir- 
ed by  law  to  be  paid  to  Jurors  In  dvil.  cases" 
Shan  be  a  county  charga    Why  require  soma 
that  are  a  coimty  charge  to  be  certified  to  the 
state  for  payment?    Section  151  of  the  same  act 
makes  It  the  duty  of  either  party  to  any  dvU 
cause  pending  In  the  district  court  desiring  a 
Jury  trial  to  notify  the  clerk  In  writing  thereof 
before  the  cause  Is  spt  tor  trial,  or  such  other 
time  as  the  court  shall  direct  and  at  the  time 
of  such  notice  to  deposit  with  the  derfc  the 
sum  of  five  dollars,  and  the  clerk  la  required 
to  deposit  the  same  hi   the  county   treesmy. 
Why  require  this  JU17  fee  to  be  paid  Into  the 
county  treasury  if  the  state  Is  to  pay  the  tee 
ot  the  Jurors?    The  minutes  ot  the  clerk  should 
show  the  time  Jurors  serve  In  the  trial  of  dvfl 
causes;   also  the  time  in  crimhial  causes;   and 
the  mileage  should  be  divided  between  the  two 
dasses  of  service  proportloaally  to  the  time  oc- 
cupied by  each  rwpecdvely.    The  detk  should 
give  the  Juror  a  statement  of  his  attendance  In 
the  trial  of  dvil  casos,  and  of  bis  mileage,  that 
he  may  present  It  to  the  proper  county  officer 
or  officers  to  be  audited  and  paid.     We  cannot 
assume  that  the  legislature  would  have  made 
the  sums  required  by  law  to  be  paid  to  Jurors 
In  dvil  cases  a  county  charge,  and  wonld  have 
required  Jixy  fees  collected  of  litigants  paid  Into 
the  county  treasiuy,  if  It  had  Intended  the  state 
should  pay  such  mileage  and  attendance.     We 
bold  that  the  county  should  pay  Juron  their 
mileage  and  attendance  in  dvil  cases,  and  that 
the  state  Is  not  ilaUe  therefor,  and  that  the 
court  bdow  did  not  err  In  sustaining  defend- 
ant's demun-er  to  plahitlfTs  petition.   Tbejodfi' 
ment  of  the  court  below  la  affirmed. 

BAUTCH  and  MINKK,  JJ,  concur. 
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(4  Idaho,  791) 

BROWN  et  al.  ▼.  LEV  AN  et  al. 

(Supreme  Court  of  Idaho.    June  1,  189C.) 

Location  o»  Mining  Claim — Descrxption— Peb 

MAXENT    Mosu VESTS. 

1.  In  locating  mining  claims  it  has  become 
the  settled  law  that  section  2324  of  the  United 
States  Revised  Statutes  must  be  complied  with. 

2.  That  the  record  must  contain  such  a  de- 
scription of  the  claim  by  reference  to  some  nat- 
ural object  or  permanent  monument  as  will 
identify  the  claim. 

3.  Such  reference  to  a  natural  object  or  per- 
manent monument  must  be  such  as  to  furnish 
a  reasonable  certainty  that  the  locus  of  the 
claim  has  not  been,  and  could  not  well  be, 
changed. 

4.  Permanent  monuments'  may  be  erected  for 
the  purpose  of  tying  the  claim  to  them,  but 
then  courses  and  distances  from  them  to  discov- 
ery stake  or  comer  stakes,  or  some  other  ob- 
ject on  the  ground,  must  be  stated  with  reason- 
able accuracy. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Boise  county; 
J.  H.  Richards,  Judge. 

Action  by  John  Brown  and  others  against 
E.  B.  Levan  and  others.  From  a  judgment 
of  nonsuit,  plaintiffs  appeal.    Affii-med. 

In  this  case  the  plaintiffs  allege  that  they 
were  and  are  the  owners  of  and  in  possession 
of  the  Magpie  mining  claim  on  the  north  side 
of  Willow  creek,  in  Boise  county,  Idaho,  In 
what  was  then  an  unorganized  district,  now 
known  as  "West  View  Mhiing  District."  The 
claim  was  located  September  10,  1892,  by 
John  Brown.  William  Francis  wrote  the  lio- 
tice  of  location  for  plaintiff.  The  Magpie  and 
two  other  claims,  named  the  "Kid"  and  "Grey- 
hound," were  recorded  on  the  same  day,  but 
It  appears  from  the  evidence  that  the  two  lat- 
ter claims  were  located  after  the  Magpie. 
Brown,  the  plaintiff,  testified  that  he  took 
the  notice  off  of  the  discovery  stake  of  the 
Magpie,  and  took  It  to  Boise  Ci^,  to  T.  J.  Cur- 
tis. The  latter  copied  It,  and  Brown  took  the 
<;opy  thus  written  to  the  recorder,  and  had  It 
recorded  in  the  recorder's  office  of  Ada  county. 
It  was  discovered  afterwards  that  the  ground 
located  was  In  Boise  county.  Then  the  same 
notice  was  taken  to  the  recorder's  office  In 
Boise  county,  and  there  recorded.  The  origi- 
nal notice  was  taken  back,  and  placed  on  the 
stake  as  before.  It  remained  there  some  time, 
and  was  flnaUy  washed  off.  Brown,  the  plain- 
tiff and  locator,  states  that  he  worked  neariy 
two  months  on  the  claim  In  1892;  60  or  61 
days  m  1893;  that  he  went  to  the  claim  In 
1894,  some  time  In  August,  and  found  the  de- 
fendant Levan  there  with  his  men.  Brown 
and  I^evan  had  a  dispute  over  the  claim  at 
that  time.  The  stakes  that  had  been  erected 
as  shown  by  the  evidence  of  Brown  and  others 
were  then  down  and  removed  from  the  claim, 
and  the  discovery  shaft,  as  plaintiff  describes 
it,  "was  filled  up  Just  about  natural,  and  the 
claim  showed  no  work  anywhere."  Brown 
states  further  that  Francis  wrote  the  notice 
for  him;  that  he  himself,  not  being  able  to 
write,  does  not  know  what  was  In  the  notice. 
A  copy  of  the  notice  was  introduced  In  evi- 


dence, which  was  to  part  as  follows:  "The 
mining   claim   hereby   located   is   situated   In 

mining  district,  Boise  county,  state  of 

Idaho,  and  Is  more  particularly  described  as 
follows,  to  wit:  Being  situated  and  located 
on  the  north  side  of  Xorth  Willow  creek,  about 
one-half  mile  from  the  Hurt  mines,  the  direc- 
tion being  southwest.  The  adjoining  clahns 
are  the  'Gem  of  the  Woods'  claim  on  the 
north,  and  the  'Kid'  claim  on  the  south,  and 
the  'Greyhound'  on  the  east.  This  location  Is 
distinctly  marked  on  the  ground,  so  that  Its 
boundaries  can  be  readily  traced  by  a  stake 
set  at  discovery  shaft,  where  this  notice  and 
statement  is  posted,  this  10th  day  of  Septem- 
ber, 1892,  and  by  substantial  posts  or  monu- 
ments of  stone  at  each  comer  of  the  claim, 
and  the  exterior  boundaries  of  the  claim  as 
marked  by  said  posts  or  monuments  are  as 
follows,  to  wit:  Beginning  at  discovery  stake, 
and  running  thence  in  a  northerly  direction 
3*X)  feet,  to  a  stake;  thence  in  a  westerly  direc- 
tion 1,500  feet,  to  a  monument;  thence  in  a 
southerly  direction  600  feet,  to  a  stake;  thence 
In  an  easterly  direction  1,500  feet,  to  a  stake; 
thence  In  a  northerly  direction  300  feet,  to  the 
place  of  beginning,— Including  all  surface 
ground  within  said  boundaries.  The  under- 
signed Intend  to  hold  this  claim  under  and  ac- 
cording to  the  laws  of  the  United  States  and 
of  the  state  of  Idaho,  and  to  record  this  no- 
tice and  statement  under  oath  In  the  county 
recorder's  office  of  said  county,  as  provided 
by  law.  Dated  this  10th  day  of  September, 
1892.  [Signed]  John  Brown,  John  Ransom, 
Locator  and  Claimant."  Evidence  was  also 
Introduced  as  to  the  manner  In  which  the 
boundaries  of  the  clahn  were  marked  on  the 
ground,  and  also  testimony  to  show  what  was 
known  as  the  "Hurt  Mines,"  and  where  they 
were  situated.  Much  other  testimony  was 
Introduced,  some  of  which  will  be  referred  to 
hereafter.  The  plaintiff  then  rested,  and  the 
defendant  moved  a  nonsuit,  which  was  allowed 
by  the  court. 

L.  Vineyard  and  W.  H.  Clagett,  for  appel- 
lants. John  T.  Morrison,  W.  E.  Borah,  and 
Hawley  &  Puckett,  for  respondents. 

MORGAN,  0.  J.  (after  stating  the  facts). 
The  specifications  of  error  are  as  follows; 
"First.  The  court  erred  In  granting  the  motion 
for  and  entering  judgment  of  nonsuit.  Second. 
The  court  erred  In  refusing  to  admit  the  evi- 
dence of  Hastings  as  to  the  value  of  the  ore 
extracted  from  the  Magpie  claim  by  defendants, 
based  upon  samples  taken  by  witnesses  from  the 
vein  surrounding  the  ore  that  had  been  extract- 
ed." The  ground  upon  which  the  motion  for 
nonsuit  was  made  and  sustained  is:  "Because 
said  location  notice  falls  to  designate  either  nat- 
ural objects  or  permanent  monuments,  as  re- 
quired by  the  Revised  Statutes  of  the  United 
States  (section  2324),  so  that  the  location  of  the 
claim  could  be  accurately  determined;  and  be- 
cause said  notice  does  not  contain  a  description 
of  the  locality  of  the  claim  by  reference  to  nat- 
ural landmarks  or  fixed  objects  and  contiguous 
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dalms,  so  as  to  render  tbe  situation  or  locality. 
of  the  claim  reasonably  certain,  as  required  ty 
sectlcM  3102,  Rev.  St.  Idaho."  Section  2324, 
Rev.  St  U.  S.,  requires  that  all  records  of  min- 
ing claims  shall  contain  such  a  description  of 
the  clatm  or  claims,  located  by  reference  to 
some  natural  object  or  permanent  monuments, 
as  will  identify  the  claim.  In  the  case  of 
Drummond  v.  Long,  9  Colo.  538,  13  Pac.  543, 
the  location  notice,  after  describing  the  lx>imd- 
arles  of  the  claim,  states  further:  "The  dis- 
covery shaft  being  situate  upon  said  lode  within 
the  lines  of  said  claim  in  Uncompaghre  mining 
district,  county  of  La  Plata,  territory  of  Colo- 
rado, on  the  southwest  side  of  Mt.  Hardon,  in 
Portland  gulch,  about  1,500  feet  north  of  the 
Hawlseye  lode."  With  reference  to  this  loca- 
tion notice,  the  court  says:  "In  the  certificate 
before  us  we  do  not  find  any  such  reference  to 
either  a  natural  object  or  a  permanent  monu- 
ment as  meets  the  substantial  requirements  of 
the  statute.  Describing  the  lode  as  being  on  the 
southwest  side  of  Mt.  Hardon  and  in  Portland 
gulch,  locates  the  lode  generally.  It  is  not, 
however,  that  definite  location  by  reference 
which  the  statute  contemplates,"— citing  Faxon 
V.  Barnard,  4  Fed.  702.  "The  certificate  also 
describes  the  discovery  shaft  of  the  Portland  as 
being  about  1,500  feet  north  of  the  Hawkeye 
lode.  The  evidence  discloses  nothing  respecting 
the  character  of  tlie  Hawiteye  lode.  We  as- 
sume, however,  that  it  has  been  duly  located  in 
compliance  with  the  laws  of  congress  and  of 
the  state;  that  it  Is  In  the  usual  form  of  a 
parallelogram,  1,500  feet  in  length  by  300  feet  in 
width;  and  that  it  contains  about  10  acres.  A 
tract  of  land  of  such  dimensions  cannot  lie  treat- 
ed either  as  a  natural  object  or  permanent 
monument  within  the  meaning  of  the  act  of 
congress.  The  discovery  sliaft  of  the  Portland 
Is  not  tied  definitely  to  any  corner  or  njonument 
of  either  the  location  or  lode.  From  what  point 
on  tlie  Hawkeye  location  or  lode  Is  one  to  start 
to  find  and  Identify  the  discovery  shaft  of  the 
Portland?  With  the  starting  iwint  anywhere  In 
a  parallelogram  of  10  acres,  tiie  discovery  shaft 
is  anywliere  about  1,500  feet  distant  in  10  acres 
to  the  north.  ♦  •  •  Under  such  conditions, 
identification  with  that  reasonable  certainty  re- 
quired by  the  statute  Is  an  impossibility,  and 
it  cannot  be  said  Ujat  the  statute  in  this  re- 
8i)ect  has  been  complied  with.  To  hold  other- 
wise would  leave  the  requirement  of  but  little 
l)ractlcal  ulillty.  The  insuflicioncy  of  the  loca- 
tion certificate  is  apparent  ui)on  its  face,  and 
we  do  not  see  that  it  can  Ixs  aided  by  evidence 
aliunde.  The  effect  of  tlie  omission  Is  to  leave 
the  certificate  of  location  void,"— citing  Mining 
Co.  V.  Drake,  8  Colo.  586,  9  Pac.  787.  In  Glee- 
son  V.  Mining  Co.,  13  Nov.  402,  tlie  court  says: 
"The  object  of  the  law  in  retjulring  the  location 
to  be  marked  on  tbe  ground  is  to  fix  the  claim, 
to  prevent  floating  or  swinging,  so  tliat  those 
who  in  good  faith  are  looking  for  unoccupied 
claims  in  tlie  vicinity  of  previous  locations  may 
be  enabled  to  ascertain  exactly  what  has  been 
appropriated  In  order  to  make  their  locations  \ip- 
on  the  residue.    We  concede  that  the  provisions 


of  the  law  designed  for  the  attainment  of  this 
object  are  most  Important  and  beneficent,  and 
they  ought  not  to  be  frittered  away  by  constmc- 
tkHi."  In  Faxon  v.  Barnard,  2  McCrary,  4G, 
4  Fed.  704,  the  court  says:  "The  description 
of  tbe  location  of  the  mining  claim  is  as  fol- 
lows: 'Situate  on  the  north  side  of  Iowa  gulcli. 
about  timber  line,  on  the  west  side  of  Bald 
Mountain.  Said  claim  Is  staked  and  marked  as 
the  law  directs.'  "  Of  this  the  court  says:  ''It 
is  utterly  impossible  to  find  in  this  language  any 
reference  to  a  natural  object  or  permaneut 
monument  defining  the  location,  and  the  only 
quvistion  is  as  to  the  effect  of  the  omission.  The 
act  of  congress  requires  such  reference  to  be 
made  in  the  description  of  a  dahn  (Rev.  St.  § 
2324),  and  the  state  legislature  has  declared  that 
a  certificate  shall  give  such  description  as  shall 
Identify  the  claim  with  reasonable  certainty." 
In  Mining  Co.  v.  Drake,  8  Colo.  5S0,  9  Paa  780. 
the  description  was  as  follows:  "Beginning  at 
tbe  westerly  end  of  the  Gilpin  County  Mining 
Company's  property  on  the  Wlllianis  lode  in 
Lake  Gulch  mining  district,  running  thence  in  a 
westerly  direction  a  distance  of  50  feet  to  the 
easterly  end  of  Packard  and  Updegnift's  prop- 
erty on  said  lode."  Of  this  description  tlie  court 
says:  "It  is  conceded  that  the  claims  referred 
to  are  patented  claims,  and  they  may  supply 
the  permanent  monuments  required  by  the  act 
of  congress.  Still  the  refereuces  thereto  in  the 
location  ceitlflcate,  and  the  descriptions  of  the 
claim  located,  are  too  indefinite  to  enable  the 
same  to  be  fully  Identified,  or  its  boundaries 
readily  traced  from  this  certificate  alone.  'Be- 
ginning at  tlie  westerly  end'  of  a  certain  min- 
ing chiim.  At  what  point  of  this  westerly  end? 
AVas  it  at  the  comer,  or  In  the  center,  or  some 
other  point  on  tbe  line  of  this  westerly  end? 
The  certificate  dot«  not  tell.  'Uiiuniug  thouce 
in  a  westerlj'  direction  a  distautv  of  50  feet  to 
the  easterly  end  of  Packard  and  UiMlegraft's 
proiicrty  on  said  lotlc'  What  part  of  the  ea.xt 
erly  end  of  this  property  did  this  line  intei'scct? 
Where  was  the  discovery  shaft  situated  witli 
reference  to  this  line?  'To  what  fixed  ixiint  is 
said  shaft  or  any  other  part  of  said  claim  tied? 
It  is  apiiaront  that  no  iuf!ormati<m  is  furnished 
by  this  certificate  which  will  emible  any  one 
to  trace  tlie  boundaries  of  this  claim.  The  dis- 
covery shaft  Is  tied  to  notbing  delhiltely,  nor  is 
any  comer  or  point  of  tbe  claim,  so  far  as  ap- 
pears from  this  record.  The  statute  pronounces 
such  a  location  certificate  void.  There  was 
therefore  no  error  \n  rejecting  H."  In  Darger  v. 
Le  Sieiir  (Utah)  30  Pac.  3(>4,  the  location  notk» 
was  as  follows:  "This  is  to  certify  that  we, 
the  tmdersigned,  have  this  date  located  and 
claim  1,500  feet  in  length  on  this  ledge  of  shale 
and  wax,  and  300  feet  on  each  side  of  the  center 
of  location.  We  claim  300  feet  running  ea^i. 
and  1,200  feet  running  west  from  the  monu- 
ment. This  ledge  is  situated  up  near  the  head 
of  the  right-hand  fork  of  what  is  known  as  'Tie 
Canyon,'  about  5  miles  from  the  D.  &  H.  G. 
R.  R.,  hi  Utah  county,"  etc.  With  reference 
to  this  notice,  the  court  says:  "We  think  tlie 
court  erred  in  admitting  In  evidence  plalntilTs 
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location  notices.  They  are  fatally  defectlvp, 
and  valid  locations  cannot  be  made  under  tliem. 
The  Revised  Statutes  of  the  United  States  re- 
quire that  there  must  he  such  a  description  of 
the  claim  located,  by  reference  to  some  natural 
object  or  permanent  monument,  as  vrlll  identify 
it.  Assuming  that  the  D.  &  R.  G.  R.  R.  had  a 
track  in  Utah  county,  an  oflScer  armed  with  a 
writ  of  restitution  under  the  verdict  and  Judg- 
ment could  not,  from  the  description  given,  put 
plaintiffs  in  possession  of  their  claims.  They 
are  described  as  being  about  five  miles  from  the 
railroad  traelt,  but  In  what  direction,  or  from 
what  point  on  the  railroad,  Is  not  stated."  In 
Dnimmcnd  v.  Long,  9  CJolo.  540,  13  Pae.  545, 
the  court  says,  with  reference  to  what  may  be 
designated  as  a  permanent  monument:  "The 
Intention  of  the  provision  Is  to  give  one  seeking 
the  locus  of  a  recorded  claim  something  In  the 
nature  of  an  initial  point  from  which  to  start, 
and.  following  the  course  or  distance  given, 
find  with  reasonable  certainty  the  claim  locat- 
ed. The  identifleation  must  be  by  reference  tp 
some  natural  object  or  permanent  monument. 
Stone  monuments,  blazed  trees,  the  confluence 
of  streams,  the  point  of  loitersectlon  of  some 
well-known  gnlchee,  ravines,  or  roads,  jwrma- 
nent  buttes,  hills,  mining  shafts,  etc.,  are  enu> 
merated  as  satisfying  the  requirements  of  the 
law.  In  the  certificate  before  us  we  do  not 
find  any  such  reference  to  either  a  natural  ob- 
ject or  a  permanent  monument  as  meets  the 
substantial  requirements  of  the  statute."  In 
DiUon  v.  Bayliss  (Mont.)  27  Pac.  726,  the  court  j 
says:  "We  are  prepared  to  concede  that,  no  ! 
matter  how  permanent  and  prominent  the  mon-  j 
umeut  may  be,  or  how  conspicuous  and  certain 
the  natural  object  Is,  yet,  if  there  was  no  in-  i 
teliiffont  reference  to  tliem  thai  would  identify  , 
the  claim,  the  description  would  not  satisfy  the 
requirements  of  the  United  States  law.  The  I 
very  object  of  sdecting  a  natural  object  «  , 
erecting  or  referring  to  a  permanent  monimient 
is,  hi  the  langtiage  of  the  statute,  to  Identify 
the  claim." 

Judge  Hallock,  In  Faxon  v.  Barnard,  supra, 
says:  "The  government  gives  Its  lands  to 
those  citizens  who  may  discover  previous  met- 
al ores  therein,  upon  the  condition  that  they 
will  define  the  subject  of  the  grant  with  such 
certainty  as  may  be  necessary  to  prevent  mis- 
takes on  the  part  of  the  government  and  on 
the  part  of  other  citizens  who  may  be  asking 
the  same  bounty.  This  is  reasonable  and  nec- 
essary to  Justly  administer  the  law,  and  there- 
fore it  must  be  said  that,  without  such  de- 
scription, a  certificate  of  location  Is  void." 
See,  also,  Darger  v.  Le  Slenr, '  supra.  To  the 
same  effect  we  might  cite  many  other  cases.  If 
It  were  necessary. 

From  these  authorities  It  Is  evident  that  It 
has  become  the  settled  law  of  the  land  that 
section  2324,  Rev.  St.  U.  S.,  must  be  com- 
plied with,  to  wit:  "That  all  records  of  min- 
ing claims  shall  contain  such  a  description 
of  the  claim  or  claims  located  by  reference  to 
some  natural  object  or  permanent  monument 


as  wUl  Identify  the  claim."  The  location  no- 
tice of  the  Magpie  describes  the  mine  as  lo- 
cated on  the  north  side  of  North  Willow 
creek.  This  portion  of  the  reference  is,  of 
course,  so  indefinite  and  uncertain  that  it 
amounts  to  no  reference  at  all,,  when  taken 
alone;  It  Is  as  indefinite  as  the  reference  of 
the  Mary  Belle  lode  in  Darger  v.  Le  Sieur, 
supra,  which  described  the  claim  as  situated 
about  five  miles  from  the  D.  &  R.  G.  R.  R. 
track,  near  the  head  of  the  right-hand  fork 
of  what  is  known  as  "Tie  Canyon."  Con- 
cerning this' notice  of  location  and  five  oth- 
ers of  the  same  tenor,  the  court  in  the  above 
ease  says  that  they  are  fatally  defective,  and 
valid  locations  cannot  be  made  under  them. 
Putting  the  whole  reference  together,  which 
of  course  is  proper,  and  is  it  any  better? 
Namely,  "situated  on  the  north  side  of  North 
Willow  creek,  about  one-half  mile  from  the 
Hurt  mines,  the  direction  being  southwest; 
the  Gem  of  the  Woods  claim  on  the  north 
and  the  Kid  claim  on  the  south  and  the  Grey- 
hound on  the  east."  Concerning  the  Hurt 
mines,  Bradford  Hurt,  the  son  of  the  first 
locator,  testifies:  "We  [that  is,  Bradford 
Hurt  and  his  father]  were  interested  In  four 
claims  there.  They  were  the  Birthday,  the 
Old  Man,  Gray  Kagle,  and  the  Silver  Leaf. 
The  mines  which  are  known  as  the  'Hurt 
Mines'  are  the  Birthday,  Old  Man,  Gray 
Kagle,  and  Silver  Leaf.  The  Silver  Leaf  is 
southeast  of  the  Magpie;  Joins,  or  nearly 
Joins,  It.  The  Old  Man  is  east  of  the  Mag- 
pie. The  Gray  Bagle  is  east  of  the  Old  Man, 
and  the  Birthday  is  northeast  of  the  Old 
Man.  These  claims  do  not  ail  Join.  They  d« 
not  connect  exactly.  The  Silver  Leaf  does 
not  Join  In  the  rest.  The  other  three  Joined 
at  the  time.  The  Old  Man  Is  not  one  thou- 
sand feet  from  the  Magpie.  It  possibly  may 
be  one  thousand  feet  It  Is  six  or  eight  hun< 
dred."  William  Francis  testifies:  "1  know 
about  the  Hurt  mines,— the  Birthday,  the 
Old  Man  mine,  and  the  Silver  Spray.  There 
are  a  niunber  of  mines  over  there  known  aa 
the  'Hurt  Mines.'  The  Silver  Spray  is  south- 
west of  the  Magpie.  The  Old  Man  Is  one 
thousand  feet  east  of  the  Magpie."  John 
Brown,  the  plaintiff,  testifies:  "Hurt  has 
three  mines  on  North  Willow  creek,  I  be- 
lieve,—the  Silver  Leaf,  the  Old  Man,  and  the 
Birthday.  Some  call  them  the  'Hurt  Mines.' 
Some  call  the  Birthday  the  'Hurt  Mine,'  and 
some  call  the  Old  Man  mine  the  'Hurt  Mine." 
Mr.  Hurt  has  three  mines  over  there,  I  be- 
lieve. Hurt  has  an  Interest  In  the  Silver  Leaf, 
and  some  call  It  the  'Hurt  Mine'  because  he 
Is  in  It."  No  attempt  was  made  to  show  that 
there  was  any  mistake  made  in  writijig  the 
location  notice,  and  we  must  take  It  as  we 
find  it,  and  must  presume  that  the  Intention 
was,  as  stated  in  the  notice,  to  refer  to  the 
Hurt  mines  as  a  permanent  monument  by 
which  to  Identify  and  from  which  to  deter- 
mine the  location  of  the  Magpie.  Now,  If 
we  make  a  diagram  of  the  Hurt  mines,  and 
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place  them  in  any  position  ttiat  trill  cor- 
respond with  the  testimony,  then  draw  a 
line  from  the  northwest  to  the  southeast 
about  one-half  mile  to  the  southwest  of  the 
Hurt  mines,  we  shall  see  at  once  that  half 
a  dozen  mines  may  be  located,  and  each  one 
1b  a  southwesteily  direction  from  the-  Hurt 
mines,  and  all  north  of  North  WlUow  creek. 
It  is  not  at  all  surprising  that  Mr.  Hastings, 
the  surveyor,  at  first  said  he  could  not  find 
the  mine  from  the  location  notice,  and  then, 
partially  taking  It  back,  says  that  he  did 
not  try  to.  There  was  no  discovery  shaft  or 
cut  on  the  ground  when  Mr.  Hastings  went 
there  to  survey  the  claim;  nothing  to  indi- 
cate that  any  work  had  ever  been  done  there. 
The  discovery  stake  might  have  been  moved 
many  times,  and  no  one  nnacqualnted  with 
the  location  could  have  discovered  from  the 
location  notice  that  It  had  been  so  moved. 
We  thhik  it  is  the  duty  of  the  court  to  give 
mining  notices  and  records  a  liberal  con- 
struction, to  the  end  of  upholding  a  iocation 
made  in  good  faith.  But  where  the  descrip- 
tion and  reference  to  a  natural  object  or  per- 
manent monument  is  of  such  a  character 
that  a  mining  engineer  could  not  find  the 
claim  from  the  location  notice,  as  is  evident 
In  this  case,  and  where  it  is  such  that  the 
claim  may  be  floated  almost  anywhere  to 
suit  the  ground  or  to  cover  ore  that  may 
have  been  since  discovered,  it  is  clearly  such 
a  notice  as  cannot  furnish  a  foundation  for 
a  valid  location.  It  appears  from  Mr.  Hast- 
ings' testimony  that  he  placed  the  discovery 
at  the  point  indicated  In  his  testimony,  not 
from  any  directions  in  the  location  notice, 
nor  on  account  of  any  indications  on  the 
ground  that  any  work  had  been  done  there, 
but  from  statements  made  by  plaintiff;  and 
hence  all  his  measurements,  being  made  from 
an  uncertain  xx>int,  were  themselves  uncer- 
tain, and  the  court  is  unable  to  say  whether 
this  was  the  original  location  or  not.  We 
may  presume  that  plaintiCC  Brown  was  per- 
fectly honest  in  pointing  out  the  place  of  dis- 
covery, and  the  corners  of  the  claim,  as  the 
evidence  shows  he  did  so  point  out  the  cor- 
ners, to  the  surveyor;  but  where  there  Is 
such  uncertainty  In  the  location  notice  we 
have  no  certainty  of  it  at  all.  It  is  evident 
that  the  reference  to  some  natural  object  or 
permanent  monument  to  identify  the  claim 
must  be  such  as  to  furnish  a  reasonable  cer- 
tainty that  the  locus  of  the  claim  has  not 
been  and  could  not  well  be  changed.  The 
naming  of  contiguous  claims  is  a  require- 
ment of  our  statute,  and  was  complied  with; 
but  the  reference  to  a  permanent  monument 
must  be  such  as  will  enable  a  skilled  engi- 
neer, lit  least,  to  identify  the  claim  without 
reference  to  contiguous  claims  the  location 
of  which  Is  uncertain.  Permanent  monu- 
ments may  exist  before  the  location,  or  may 
be  erected  for  the  purpose  of  tying  the  claim 
to  them;  but  then  courses  and  distances 
from  them  to  discovery  stake  or  owner 
stakes  or  some  other  object  on  the  ground 


must  be  stated  with  reasonable  accuracy. 
The  judgment  of  the  court  below  Is  affirmed. 

SULMVAN  and  HUSTON,  JJ.,  concur. 

On  Petition  for  Rehearing. 
(Nov.  9,  1896.) 

PER  CURIAM.  We  have  carefully  exam- 
ined and  re-exammed  the  petition  for  rehear- 
ing in  this  case,  and  the  authorities  therein 
cited,  and  we  are  unable  to  find  anything  there- 
in which  would  warrant  us  in  grantmg  the 
prayer  of  the  petition. 

The  petition  is  a  very  specious  argument 
against  the  conclusion  of  the  court,  but  It  difCen 
very  little  from  the  argument  on  the  hearing. 

The  petition  for  rehearing  is  denied. 


(4  Okl.  2E4) 
STITH  V.  PECKHAM  et  al. 
(Supreme  Court  of  Oklahoma.     April  4,  1896.) 

MOKTOAOB  —  FikBOL    EviDENOB  —  FlEADIXO    ASSD 

Pboof. 

1.  Parol  evidence  is  admissible  to  show  that 
an  Instrument  reciting  the  receipt  of  the  trans- 
fer of  certain  lots  for  a  certain  price,  payable  In 
lumber,  and  containing  an  agreement  to  recon- 
vey  to  the  grantors  on  payment  of  their  bill  to 
the  grantee,  and  that  the  parties  should  sell  the 
lots  within  90  days,  was  intended  for  a  mort- 
gage, and  not  an  absolute  sale  of  the  lots,  ren- 
dering the  grantee  liable  for  the  price. 

2.  On  a  complaint  alleging  a  liability  for  the 
balance  of  the  purchase  price  of  Igto,  on  proof 
that  the  transaction  was  a  mortgroBe  to  defend- 
ant to  secure  bim  for  the  price  of  lumber  agreed 
to  be  furnished  plaintiff,  recovery  cannot  be  had 
for  breach  of  the  agreement  to  furnish  the  lum- 
ber. 

Appeal  from  probate  court,  Kay  county. 

Action  by  Ed  L.  Peckham  and  another 
against  J.  C.  Stith.  There  was  a  judgment 
for  plaintiffs,  and  defcnd.ant  apiicals.  Re- 
versed. 

H.  C.  May  and  Ira  3.  McGlnnis,  for  appel- 
lant.    Charles  J.  Peckham,  for  appellees. 

BIERER,  J.  This  case  is  an  appeal  brought 
to  the  supreme  court  by  the  plaintiif  hi  error, 
J.  C.  Stith,  for  review  of  the  judgment  of 
the  probate  court  of  Kay  county  rendered 
against  him  Ui  the  suit  of  Ed  L.  Peckham  and 
Willie  W.  Pecl^am,  and  the  matter  has  been 
submitted  to  me  upon  a  written  stipulation  of 
both  parties,  signed  and  presented  with  the 
papers  In  the  case,  that  I  should  take  up  and 
pass  upon  the  case,  and  determine  it  for  the 
court.  Upon  this  written  stipulation,  and  at 
the  urgent  request  of  the  parties  for  me  to 
decide  the  case,  Ui  order  to  save  the  delay  on 
account  of  the  great  amount  of  business  pend- 
ing In  the  supreme  court,  I  have  consented  to 
dispose  of  It  The  action  was  brought  in  the 
court  below  to  recover  the  sum  of  ?525,  with 
Interest  from  the  date  of  the  filing  of  the  peti- 
tion, which  the  plaintiffs  alleged  was  due  them 
upon  a  written  contract  of  the  defendant,  as 
follows:  "Rec'd  from  Ed  L.  Peckham  and 
Willie  W.  Pcckliam  transfer  of  lots  No.  16, 
17  &  IS  In  Block  No.  92  In  the  town  of  Black- 
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wen,  Oklahoma  Territory,  for  the  purehase'price 
of  seven  hundred  and  fifty  dollars,  payable  In 
lumber  and  other  building  material.  And  I 
hereby  agree  that  I  will  reeonvoy  said  lots  to 
said  parties  upon  the  payment  to  me  of  their 
■bill  to  me,  together  with  Interest  thereon  at 
the  rate  of  10%  from  the  date  of  each  pur- 
chase. And  the"  said  parties  hereby  apree  to 
sell  said  lots  within  ninety  days  from  the  data 
hereof.  Dated  this  25  day  of  May,  18»4.  J. 
O.  Stlth."  The  pbintifTs  claim  that  the  de- 
fendant had  famished  upon  this  contract  lum- 
ber only  to  the  amount  of  5225,  and  that  the 
balance  of  |.">2o  had  been  refused  to  l*  fur- 
nished by  the  di'fendant,  and  that  the  defend- 
ant is  therefore  Indebted  to  them  In  that  amount. 
The  defendant,  as  one  of  bis  defenses  set  out 
in  his  amended  answer,  allej;ed  that  the  trans- 
action which  resulted  In  the  making  of  the 
deed  to  the  lots  mentioned  in  plalntlBfs  peti- 
tion and  the  signing  of  the  contract  was  one  in 
which  these  Instruments  were  signed  and  giv- 
en OS  security  for  the  payment  to  the  defend- 
ant of  the  value  of  the  lumber  and  building 
material  to  be  furnished  by  the  defendant  to 
the  plaintiffs,  and  that  defendant  took  the 
pled;Ere  of  the  lots  solely  as  security  for  the 
Inmlier  and  building  material  that  was  to  be 
furnished  by  the  defendant  to  the  plaintiffs. 
On  the  trial  there  was  considerable  evidence 
offered  tending  to  show  that  this  was  the  real 
transaction  between  the  parties.  The  defend- 
ant asked  that  certain  instructions  be  given  to 
the  July,  to  the  effect  that.  If  they  found  the 
deed  to  the  lots  was  given  by  the  plaintiffs  to 
the  defendant,  and  the  contract  given  by  the 
defendant  to  the  plaintiffs,  then  the  plaintiffs 
eould  not  recover  in  the  case.  He  also  asked 
the  submission  of  special  questions  upon  this 
theory  of  the  case;  both  and  all  of  which  were 
refused  by  the  court,  and  exception  taken. 

It  is  claimed  by  the  plaintiffs  below  (defend- 
ants in  error  here)  that  this  contract  Is  one  of 
absolute  sale  by  the  plaintiffs  to  the  defendant 
of  the  lots  for  ?750  worth  of  lumlier,  and  this 
was  the  theory  taken  to  the  coiirt  below,  and 
sustained  by  the  trial  coiu^;  and  the  defend- 
ant was  not  permitted  to  present  the  case  to 
the  jury  upon  the  answer  alleging  that  the 
transaction  was  a  security,  and  not  a  sale,  and 
his  evidence  in  support  thereof.  This,  I  think, 
was  error.  The  contract  Is  not,  upon  Its  face, 
such  a  one  as  will  preclude  evidence  to  show 
the  real  nature  of  the  transaction  between  the 
parties.  The  first  portion  of  It  does  speak 
of  it  as  a  transfer  of  the  lots  for  the  piueliase 
price  of  $750,  payable  In  lumber.  It  then 
contains  a  defeasance  clause,  under  which  tlie 
defendant  was  to  reconvey  to  the  plaintiffs  up- 
on their  payment  of  a  certain  bill  mentioned, 
but  not  specifically  deflned,  with  interest  there- 
on. And  it  also  contains  another  clause, 
whereby  the  parties  agree  to  sell  the  lots  with- 
in 90  days.  These  latter  provi.sions  are  hi- 
coiisistent  In  themselves  with  the  theory  of  an 
atwnjutesale,  and  are  such  as  would  at  least 
entitle  the  defendant  to  show  what  was  ac- 
hially  intended  by  the  arrangement  between 
the  parties.    There  was  evidence  tending  to 


show  that  the  plaintiffs  had  made  a  payment 
of  ?16,  consisting  of  cash  and  an  attorney's 
fee  upon  an  account  for  lumber  delivered  by 
the  defendant  under  the  arrangement  between 
the  parties.  Ther'-  was  evidence  tending  to 
show  that  after  the  delivery  of  the  deed  the 
plaintiff  EM  L.  Peckham  had  employed  car- 
penters to  do  work  upon  a  house  on  these  very 
lots.  And  It  was  clearly  proper  for  the  de- 
fend.int  to  show  that  the  transaction  was  ac- 
tually one  whereby  the  deed  to  the  lots  was 
given,  not  as  an  absolute  transfer,  but  as  se- 
curity for  a  debt.  Moore  v.  Wade,  8  Kan. 
25G;  Bennett  v.  Wolverton,  24  Kan.  208;  Over- 
street  V.  Baxter,  30  Kan.  51,  1  Pac.  825;  Mc- 
Donald V.  (Jraliam.  30  Kan.  170,  2  I'ac.  507. 

The  defendants  In  error  claim  that  the  de- 
fendant filed  no  appropriate  motion  for  a  new 
trial;  that  the  motion  for  new  trial  attacked 
the  decision  of  the  court,  and  not  the  verdict 
of  the  Jury.  The  motion  Is  not  very  skillfully 
prepared,  but  it  does  sutflciently  show  that  the 
defendant  asked  a  new  trial,  and  that  the  pro- 
ceedings of  the  court  and  the  Jury  were  at- 
tacked -In  the  motion.  No  objection  to  the 
form  of  the  motion  seems  to  have  been  made  In 
the  court  below,  and  this  objection  is  too  tech- 
nical to  be  entitled  to  serious  consideration  in 
the  supreme  court. 

Defendants  in  error  further  contend  that  the 
defendant,  in  his  own  testimony,  showed  that 
this  transaction  was  a  sale  of  the  lots,  and  not 
one  of  security  for  the  payment  of  a  debt.  It 
la  true,  the  defendant  answered:  "My  under- 
standing was  that  he  [meaning  Ed  L.  Peck- 
ham]  would  make  an  effort  at  the  time  to  sell 
the  lots.  If  BO,  my  bill  would  be  paid  for  tliat 
I  furnished  him; '  if  not,  would  belong  to  me." 
There  Is  nothing  in  this  answer  to  so  complete- 
ly contradict  the  other  positive  and  direct  evi- 
dence given  by  the  defendant  tending  to  show 
that  the  transaction  was  one  of  security  for  the 
payment  of  his  bill  of  lumber,  which  he  claim- 
ed amounted  to  $275.83,  less  a  credit  of  ?16, 
as  to  prevent  the  defendant  from  presenting  the 
case  to  the  jury  on  his  theory  of  security  Instead 
of  a  sale.  The  defendant's  testimony  shows 
that  his  Idea  was  that  he  was  to  take  the  lots  as 
security  for  the  account  for  the  lumber  that 
was  agreed  to  be  and  was  furnished.  If  the 
plaintiffs  paid  the  bill,  he  was  to  retransfer 
the  lots;  if  they  did  not,  he  was  to  keep  the 
lots.  This  would  not,  however,  prevent  the 
transaction  being  one  of  security  Instead  of  an  - 
absolute  sale. 

The  defendants  in  error  claim,  too,  that, 
even  though  the  transaction  were  one  of  se- 
curity instead  of  absolute  sale,  tlie  defeud;int 
below  would  be  liable  to  them  in  the  balance 
of  the  sum  of  $750  above  the  amount  of  lum- 
ber actually  furnished.  That  theory  of  the 
law  cannot  be  sustained  upon  the  petition  upon 
which  the  case  was  tried.  The  petition  sued 
for  the  recovery  of  money  as  a  balance  due 
for  the  purchase  price  of  the  lots.  It  does  not 
allege  any  damage  sustained  by  reason  of  the 
defendant's  failure  to  perform  his  contract  to 
furnish  lumber.  Of  course,  if  the  contract  was 
one  to  furnish  lumber  and  to  take  the  lots  aa  a 
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•ecnrlty  oo  that  contract,  damages  would  tUL-n 
to  be  alleged  and  proTen  on  account  of  tbe 
breach  of  tbat  contract,  before  the  plaintiffs 
could  recover.  There  Is  no  allegation  of  that 
kind  In  the  petition,  and  the  case  was  not  at- 
tempted to  be  tried  before  tbe  Jvaey  on  tbat 
theory. 

There  are  many  enots  assigned,  but  the 
<ine8tlon  referred  to  is  tbe  principal  one,  and  the 
one  that  goes  to  the  merits  of  the  case.  The 
Judgment  below  must  be  reversed,  with  direc- 
tions to  grant  a  new  trial,  at  the  costs  of  de- 
fendanta  In  error. 


1117  Cal.  223) 

McCAUOHBT  T.  SCHUBTTD  et  at     (U  A. 

115.)  1 

<8npieine  Court  of  California.     Oct  22,  1890.) 

EJion(B:cT— Flbasiso. 

A  complaint  in  ejectment,  alleerinc  the  ex- 
•cation  by  defendant  to  plaiDtiflE  of  a  deed  to 
the  premises,  withoat  fartoer  allegation  of  own- 
enbip  or  ri^ht  of  poasession,  ii  demarrable,  as 
pleading  evidentiaiy,  instead  of  ultimate,   facts. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  coart,  San  Diego  coun- 
ty:  E.  S.  Torrance,  Judge. 

Action  by  O.  McCaughey  against  H.  O. 
Schuette  and  another.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.     Reyersed. 

A.  McConoughey  and  B.  Parker,  for  appel- 
lants.    Wm.  Humphrey,  for  respondent. 

SEARLS,  C  This  is  an  action  to  recover 
possession  from  the  defendants,  who  are  ap- 
pellants here,  of  lots  A,  B,  C,  J,  K,  and  L 
In  block  131  of  Horton's  addition  to  San  Die- 
go, county  of  San  Diego,  state  of  California. 
Plaintiff  liad  Judgment,  from  which  Judgment, 
and  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  appeal. 

The  complaint  was  demurred  to  upon  the 
ground,  among  others,  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
We  think  the  demurrer  should  have  been  sus- 
tained. The  complaint  may  be  summarized 
thus:  (1)  December  22,  1891,  defendants 
made  their  promissory  note  to  plaintiff  for 
(2.000,  and  to  secure  tbe  payment  thereof  ex- 
ecuted a  mortgage  upon  the  lots  of  land 
•ought  to  be  recovered  in  this  actioa  (2) 
Afterwards,  and  on  the  22d  day  of  March, 
1893,  plalutiff  and  defendants  entered  Into  an 
agreement  by  the  terms  of  which  said  de- 
fendants agreed  to  convey  to  plaintiff,  and  the 
latter  agreed  to  take,  said  real  property  in  full 
payment  of  the  note,  and  to  release  defend- 
ants from  liability  thereon,  and  deliver  the 
same  up  to  defendants,  and  to  discharge  of 
record  the  mortgage.  (3)  That  on  the  23d  day 
of  December,  1803,  defendanta  delivered  to 
plaintiff  their  grant  deed  of  said  premises, 
and  the  latter  delivered  up  tbe  note  and  dis- 
charged the  mortgage  of  record.  Said  deed 
(Tom   defendants   to   plaintiff   and   the    note 

a  Rehearing  granted. 


and  mortgage  are  made  part  of  the  complaint. 

(4)  At  the  date  of  the  delivery  of  tbe  deed 
there  was  $2,501.28  due  on  the  note,  and  tbo 
deed  was  made  In  payment  thereof.  (jS)  De- 
fendants are  in  possession  of  tbe  premlsci; 
and  plaintiff  has  demanded  possession  there- 
of, which  said  defendanta  refused  to  deliver 
up,  and  exclude  plaintiff  therefrom  against 
his  wlU  and  right.  Wherefore  he  demands 
Judgment  for  the  delivery  of  {Kissesaion  of 
said  premises,  etc.  It  la  a  fundamental  mle 
of  our  code  pleading  that  ultimate,  and  not 
probative,  facts  are  to  be  averred  In  a  plead- 
ing. Miles  T.  McDermott,  SI  CaL  271.  la 
Thomas  v.  Desmond,  63  Cal.  426,  it  was  said, 
in  substance,  that,  where  a  complaint  merely 
states  the  evidence  from  which  ultimate  facts 
are  deducible,  a  demurrer  lies.  In  Siter  v. 
Jewett,  33  Cal,  92,  It  was  held  that  averments 
In  a  complaint  of  tbe  facta  constituting  a  de- 
ralgnment  of  title  are  but  averments  of  evi- 
dence, and  are  not  admitted  by  a  failure  to 
deny  them  in  the  answer.  Racouillat  t. 
Rene,  32  Cal.  450,  is  to  like  effect  In  Gates 
V.  Salmon,  46  Cal.  361,  it  was  held  tbat  an 
allegation  In  a  complaint  that  B.  executed  an 
Instrument  in  writing,  purporting  to  convey 
to  T.  a  tract  of  land,  which  la  recorded  (stat- 
ing where),  is  a  mere  allegation-  of  evidence, 
and  may  be  disregarded  as  surplusage.  Sncb 
evidentiary  matters  should  be  stricken  out  In 
an  action  of  ejectment  Wllison  v.  Cleave- 
land,  30  CaL  192.  See,  also,  San  Joaquin  Ca 
V.  Budd,  96  Cal.  47,  30  Pac.  96T.  It  wlU  be 
observed  tliat  In  tbe  complaint  In  the  present 
case  there  is  no  averment  of.  seisin,  or  owner- 
ship, or  possession,  or  right  of  possession  to 
tbe  demanded  premises,  but  the  pleader  con- 
tents himself  with  a  statement  of  evidentiary 
facts  which,  if  proven  at  tbe  trial,  would 
authorize  the  court  in  finding  the  ultimate 
fact  of  ownership  and  right  to  possession  hi 
the  plaintiff.  In  Fredericks  v.  Tracy,  98  Cal. 
658,  33  Pac.  750,  It  was  said  of  such  a  plead- 
ing that  it  was  Insufficient  and  that  a  com- 
plaint which  stated  only  facta  from  which 
the  ultimate  fact  might  be  deduced  was  sub- 
ject to  a  demurrer.  In  City  of  Los  Angeles  v. 
Signoret  50  Cal.  298,  tbe  action  was  to  en- 
force a  Uen  for  the  construction  of  a  sewer. 
The  complaint  referred  to  an  exhibit  attached 
to  and  made  a  part  thereof,  for  particulars, 
which  exhibit  recited  tbe  various  steps  neces- 
sary to  create  the  lien,  but  on  demurrer  the 
pleading  was  held  insufficient  Tbe  complaint 
here  is  argumentative;  that  is  to  say,  the  af- 
firmative existence  of  the  ultimate  fact  Is  left 
to  Inference  or  argument  Such  pleading  was 
bad  at  common  law,  and  Is  none  the  less  so 
nnder  our  code  system.  To  uphold  such  a 
pleading  Is  to  encourage  prolixity,  and  a  wide 
departure  from  that  definltenesa,  certainty, 
and  perspicuity  which  It  was  one  of  the  para- 
mount objects  sought  to  be  enforced  by  the 
code  system  of  pleading,  and  tliat  too,  with 
no  resultant  effect  except  to  Incumber  the 
record  with  verbiage,  and  enhance  the  cost 
of  litigation.  We  recommend  that  the  Judg- 
ment and  order  appealed  from  be  reversed, 
and  that  the  court  below  be  dUected  to  sus- 
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tain  the  demurrer  to  plalntilTB  complaint,  and 
that  he  have  leave  to  amend. 

I  concur:    BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  court 
below  directed  to  sustain  the  demurrer  to 
plaintiff's  complaint,  and  that  be  have  leave 
to  amend. 

(lU  CbI.  366) 

GI.AS  V.  GT^AS.     (Sac.  120.) 

(Supreme  Coiirt  of  Cnlifornia.     Oct.  22,  1896.) 

Homestead — Sale— Notes— Optiom   to   Deolaub 
Note  Dce— Waivek— Moktoaob— Recobd. 

1.  Under  Civ.  Code,  $  1241,  subd.  4,  providing 
that  the  homestead  is  subject  to  forced  sale  on 
debt  secured  by  mortgnge  on  the  premises,  ex- 
ecuted and  recorded  before  the  declaration  of 
homestead  was  filed,  a  husband,  after  executing 
a  morticage  to  his  wife'  which  was  recorded, 
cannot  defeat  her  right  to  foreclose  by  filing  a 
declaration  of  homestead. 

2.  A  delay  of  eight  months  by  the  payee  to 
declare  the  mortgage  note  due  for  nonpayment 
of  interest  is  not  a  waiver  of  the  provision  in 
the  note  authorizing  the  payee,  at  his  option,  to 
declare  the  note  due  on  default  in  payment  of 
interest,  though  the  note  also  provides  that  in- 
terest not  paid  when  due  shall  be  added  to,  and 
bear  interest  with,  the  principal. 

3.  The  certificate  of  the  recorder  of  the  re- 
ceipt of  the  mortgage  for  record  need  not  be  un- 
der seal. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Madera  county; 
W.  M.  CJonley,  Judge. 

Action  by  Kunigunde  Glaa  against  Frank 
Ghis,  Sr.  There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Robert  L.  Hargrove,  for  appellant  Geo.  E. 
Church,  for  respondent. 

HAYNBS,  C.  This  action  is  prosecuted  to 
foreclose  a  mortgage  executed  by  the  defend- 
Ant  to  plaintiff.  The  plamtiff  had  Judgment, 
and  this  appeal  is  from  the  Judgment,  and  from 
an  order  denying  defendant's  motion  for  a  new 
trial.  After  the  execution  of  the  note  and 
mortgage  the  defendant  filed  a  declaration  of 
homestead  upon  the  mortgaged  premises,  and 
appellant's  principal  contention  Is  that  the 
plaintiff,  who  is  the  wife  of  the  defendant, 
cannot  foreclose  the  mortgage,  because  of  the 
declaration  of  homestead  so  filed  by  the  hus- 
band. 

1.  This  contention  can  be  best  stated  In  the 
pathetic  language  of  his  brief:  "Can  respond- 
ent by  aid  of  the  judicial  arm.  Invade  the 
home  and  fireside,  destroy  the  homestead  and 
the  sanctum  of  virtue  and  truth,  in  an  action 
by  her  against  her  husband  to  foreclose  a  mort- 
gage, when  the  husband  has  no  other  suitable 
place  of  abode?  Can  the  homestead  be  aban- 
doned in  this  manner?  Will  equity  permit  the 
wife  to  destroy  the  home  provided  for  her  by 
ber  husband,  and  destroy  his  means  of  sup- 
port, and  cast  him  out  to  the  world  in  bis 
dotage,  simply  to  satisfy  her  avariciousness,  or 
a  demand  for  her  pound  of  flesh?"  Terrible 
C8  the  consequences  may  appear  to  be,  we  are 


constrained  to  hold  that  the  husband  cannot 
defeat  the  mortgage  as  a  lien,  nor  Its  foreclo- 
sure, by  siibsoquonfly  filing  a  declaration  of 
homestead  upon  the  mortgaged  premises.  Sec- 
tion 1241  of  the  Civil  Code  provides:  "The 
homestead  Is  subject '  to  execution  or  forced 
sale  In  satisfaction  of  judgments  obtained: 
•  •  *  (4)  On  debts  secured  by  mortgages 
on  the  premises  executed  and  recorded  be- 
fore the  declaration  of  homestead  was  filed 
for  record."  That  the  parties  to  the  note  and 
mortgage  are  husband  and  wife  does  not  affect 
the  rights  of  the  plaintiff.  Section  158  of  the 
Civil  Ctode  provides:  "Either  husband  or  wife 
may  enter  Into  any  engagement  or  transaction 
with  the  other,  or  with  any  other  person,  re- 
8x>ecting  property,  which  either  might  If  un- 
married. •  •  ♦"  Appellant's  contention 
would  nullify  the  provisions  of  the  foregoing 
section,  and  would  enable  the  husband  to  ob- 
tain his  wife's  money  upon  the  faith  of  the  se- 
curity given  by  the  mortgage,  and  yet  defeat 
the  security  thus  given,  by  his  separate  and 
Independent  act,  without  her  knowledge,  con- 
sent, or  concurrence. 

2.  The  note  secured  by  the  mortgage  was 
dated  August  25, 1892,  and  made  payable  three 
years  after  date,  and  this  action  was  com- 
menced before  the  expiration  of  the  time 
above  stated.  ■  The  note,  however,  contained  a 
provision  for  annual  payment  of  Interest  and 
another  provision,  "that  If  not  so  paid  when  it 
became  due,  It  should  be  added  to  the  princi- 
pal, and  become  a  part  thereof,  and  bear  Inter- 
est at  the  same  rate  as  said  principal  sum." 
The  note,  however,  contained  this  further  stip- 
ulation: "But  If  default  be  made  in  the  pay- 
ment of  interest  as  above  prescribed,  then  this 
note  shall  immediately  become  due,  at  the  op- 
tion of  the  holder  thereof."  And  the  mort- 
gage contained  the  provision  "that,  In  case  of 
default  in  payment  of  any  Installment  of  the 
Interest,  then  the  whole  sum  of  Interest  and 
principal  should  be  due,  at  the  option  of  the 
said  party  of  the  second  part,  or  assigns,  and 
suit  may  be  immediately  brought"  etc.  This 
suit  was  brought  eight  months  after  the  delin- 
quent installment  of  interest  became  due,  and 
It  is  contended  by  appellant  that  this  delay  in 
making  demand  and  bringing  the  action  was 
a  waiver  of  the  defaidt  in  the  payment  of  In- 
terest. This  contention  cannot  be  sustained. 
The  cases  cited  by  the  appellant  to  this  point 
do  not  sustain  his  contention.  In  Campbell  v. 
West  86  Cal.  197,  24  Pac.  1000,  It  was  held 
that,  the  plaintiff  having  failed  to  exercise  the 
option  upon  the  first  default  he  was  not  boimd 
to  waive  its  exercise  at  any  subsequent  de- 
fault; and  that  was  really  the  only  question 
in  the  case,  as  the  Installment  of  Interest  upon 
which  the  plaintiff  exercised  his  option  fell 
due  on  Saturday,  and  on  the  following  Mon- 
day the  plaintiff  notified  the  defendant  of  his 
option  to  consider  the  whole  amount  of  princi- 
pal and  interest  due.  In  the  other  case  dtetl 
by  appellant,  namely,  Hewitt  v.  Dean,  91  Cal. 
5,  10,  27  Pac.  424,  it  was  said-  "Although  the 
plaintiff  might  have  dealt  with  the  defendants 
in  such  a  way  that  he  would  be  estopped  from 
asserting  hia  right  of  option,  or  by  some  act 
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of  his  waive  such  right,  yet  mere  forbearance 
or  Inaction  would  not  cause  such  waiver.  His 
leniency  toward  the  defendants,  by  forbearing 
to  tnako  an  election  within  a  reasonable  time, 
could  not  impair  bis  right,  or  be  regarded  by 
them  as  a  waiver  thereof." 

3.  It  Is  further  claimed  that  the  Installment 
of  taiterest  alleged  to  t)e  in  arrears  was  in  fact 
paid.  The  court  found  that,  of  the  Installment 
of  4:220,  but  $00  had  been  paid,  and  this  find- 
ing we  think  Justified  by  the  evidence. 

4.  Upon  the  trial  the  mortgage,  together  with 
the  Indorsements  thereon,  showing  the  date  of 
Its  filing  for  record,  and  the  volume  and  page 
where  It  was  recorded,  was  received  in  evi- 
dence over  an  objection  made  by  counsel  for 
defendant;  and  afterwards,  In  a  motion  for 
nonsuit,  one  of  the  grounds  specified  was  that 
plaintiff  failed  to  prove  that  said  mortgage  had 
been  recorded.  This  objection  was  uot  made 
at  the  time  of  the  Introduction  of  the  mortgage 

'  In  evidence,  and  It  Is  now  contended  that  the 
Indorsement  upon  the  back  of  the  mortgage 
that  It  was  filed  and  recorded,  though  signed  by 
the  recorder,  was  not  evidence,  In  the  absence 
of  the  seal  of  that  officer.  There  is  no  statu- 
tory requirement  that  the  certificate  of  the  re- 
corder of  the  receipt  of  the  mortgage  for  rec- 
ord, and  that  it  had  been  recorded,  Indorsed 
open  the  original  mortgage,  should  be  attest- 
ed by  his  seal.  It  Is  only  certified  copies  that 
must  be  so  attested. 

5.  Tlje  defendant  attempted  to  set  up  In  his 
answer,  by  way  of  counterclaim,  that,  between 
the  1st  day  of  July,  1888,  and  the  commence- 
ment of  the  action.  In  April,  1894,  he  had  paid, 
laid  out,  and  expended,  and  loaned  to  the  plaln- 
tlff  for  her  use  and  benefit,  divers  sums  of 
money,  which,  with  the  value  of  labor,  work, 
and  services  rendered  her,  amounted  to  the  sura 
of  $2,000,  and  proceeded  at  great  length  to 
state  that  the  defendant  had  borrowed  money 
upon  his  seiMJrate  property,  and  that  the  greater 
part  of  said  sums  was  advanced  to  the  plain- 
tiff for  Improving  her  separate  property.  The 
allegations,  however,  are  so  indefinite  and  un- 
certain that  It  Is  difficult,  if  not  Impossible,  to 
form  a  reasonable  conjecture  either  as  to  the 
time  when  such  alleged  advances  were  made 
or  labor  performed,  or  the  amount  or  value  of 
either.  Upon  the  trial  the  defendant  was  ask- 
ed some  general  preliminary  questions  with  a 
view  to  sustaining  said  counterclaim.  After 
testifying  to  the  alleged  payments  on  account 
of  interest  on  the  mortgage,  he  was  asked  the 
following  question:  "I  will  ask  if  yon  have 
laid  out  and  expended  any  other  money  for  the 
plaintiff  which  she  applied  to  her  separate  prop- 
erty?" Answer.  "Yes,  sir."  He  was  again  ask- 
ed as  follows:  "I  will  ask  you  if  you  have 
laid  out,  paid  out,  or  expended  of  your  own 
separate  property  within  two  years  last  p.ast, 
at  the  special  instance  and  request  of  the  plain- 
tirr,  which  she  applied  to  her  own  separate 
proixTty?"  An  objeotion  to  this  question  was 
ovemiled.  and  the  witne.«s  answered,  "I  did." 
Slmihir  questions  were  sulwequenlly  put  to  the 
witnoss.   and  objections   were  made  and  sns- 

'>d,  and  exceptions  taken  by  the  defendant, 
questions  were  all  preliminary,  and,  if 


answered  by  the  witness,  must  have  been  an- 
swered "Yes"  or  "No,"  and  would  not  bare 
shown  that  any  specified  sum  of  money  had 
been  loaned  or  advanced  to  the  plaintiff,  nor 
that  any  specified  value  of  labor  had  been  done 
or  performed  for  her.  These  special  inteirofc- 
atortes  were  continued  at  great  length,  ontD 
finally  the  court  suggested  to  counsel  for  de- 
fendant that  he  might  shorten  the  matter  by 
stating  what  he  expected  to  prove  by  the  wit- 
ness, and  make  his  offer  of  proof  so  that  the 
matter  might  be  ruled  on  at  once,  without  so 
many  rulings  and  exceptions.  Coimsel  tliere- 
npon  made  a  statement,  covering  more  tban 
four  pages  of  the  printed  transcript,  of  the 
facts  which  he  expected  to  prove  by  the  wit- 
ness; but  this  offer  related  exclusively  to  the 
homestead,  and  there  was  not  a  word  touching 
the  alleged  coimterclalm,  or  of  any  fact  bearing 
upon  it,  nor  were  any  of  the  numerous  ques- 
tions put  to  the  witness  prior  to  this  general 
statement  so  framed  as  to  show  any  amonnt. 
whether  of  money  advanced  or  labor  perfomoed, 
which  could  be  the  basis  of  any  finding  or  oom- 
putatlon  of  amount  or  value.  Under  these  cir- 
cumstances, If  It  be  conceded  that  these  pre- 
Ibninary  questions  should  have  been  allowed,  it 
Is  clear  that  the  answer,  If  favorable  to  the  de- 
fendant, could  not  have  supported  a  finding  in 
his  favor  upon  the  counterclaim.  Besides, 
more  than  four  years  of  the  time  covered  by 
these  alleged  transactions  transpired  before  the 
date  of  the  note  and  mortgage  here  In  suit,  and 
It  Is  scarcely  probable  that  the  defendant  would 
have  executed  the  note  and  mortgage  without 
deducting  all  sums  which  she  may  then  have 
owed  to  him.  This  complete  lack  of  evidence 
to  sustain  the  defendant's  counterclaim  fviHy 
Justified  the  court  In  finding  agauist  the  de- 
fendant upon  that  issue. 

Numerous  other  questions  arising  upon  the 
admission  or  exclusion  of  evidence  are  specified 
by  appellant,  but  they  are  without  merit,  and 
are  not  of  such  cliaracter  as  to  Justify  comment. 
The  Judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur:    SEABLS,  C;   BELCHER,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  order 
appealed  from  are  affirmed. 


(5  Cat.  Unrep.    '27) 

COLFAX  MOUNTAIN  FRUIT  CO.  t. 

SOUTHERN  PAC.  CO.    (Sac.  87.)  1 

(Supreme  Court  of  California.     Oct.  24,  1S96.> 

Cakribrs  op  (Joons  —  Connectino  Likks —  Cos- 

STBCCTios  or  Frrioht  Contract — Li4Bii<- 

iTT  fob  Delay— Blki>kn  op  Pkoop. 

1.  Undpr  Civ.  Code.  {  2201,  declaring   that 

the  liability  "of  a  carrier  who  accepts  ireiRht 

for  a  place  beyond  his  route  ceases  on  deliTery 

to  a  connecting  line,  "nnlesR  he  stipulates  othpr- 

wisp,"  a  provision  in  a  freight  contract  that  the 

carrier's   responsibility  Bliall  cease  at  the    con- 

neotinit  point  is  not  rendered  ineffective  by    ■ 

further  stipulation  for  through  passenger  traim 

service. 


1  Rehearing  granted. 
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2.  There  being  no  repiignkncy  between  the 
proTision  Hmltinfc  the  carrier's  liability  to  its 
own  line  and  the  stipulation  for  through  pas- 
senger train  service,  the  Xact  that  the  first  is 
printed,  while  the  liist  is  in  writing,  is  immateri- 
al iu  construing  the  contract. 

3.  Where  a  railroad  company  receives  freight 
for  Bhipmeat  nnder  an  agreement  to  forward  it 
to  its  destination,  and  the  stipnlation  that  its 
liability  as  carrier  shall  cease  on  delivery  of  the 
goods  to  the  first  connecting  line,  the  contract 
also  providing  for  "passenger  service  through," 
the  duty  of  the  company  as  forwarding  agent 
continues  till  the  goods  arrive  at  their  ultimate 
def^tination,  and  it  is  therefore  liable  for  any 
delav  caused  by  its  failure  to  notify  each  suc- 
cessive connectmg  road  of  the  conditions  of  the 
contract  in  respect  to  the  manner  of  transporta- 
tion. 

4.  In  an  action  by  the  shipper  against  the 
contracting  carrier  for  damages  caused  by  such 
delay,  the  burden  is  on  defendant  to  show  that 
it  notified  each  snccesdve  connecting  road  of 
the  conditions  regarding  the  manner  of  trans- 
portation, or,  if  it  did  not,  that  the  dday  was 
not  attributable  to  its  default  in  this  respect. 

ComnuBsioners'  decision.  Department  1.  Ap- 
peal from  superior  court.  Placer  county;  J.  K. 
Prewltt,  Judge. 

Action  hy  the  Colfax  Mountain  Prult  Com- 
pany agahist  the  Southern  Padflc  Company  to 
recover  damages  refultlng  from  delay  In  the 
transmission  of  freight.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed. 

Podiay  Walker,  for  appellant  Ben  P.  Ta- 
bor, for  respondent 

BRITT,  0.  At  the  trial  of  this  case  the  par- 
ties agreed  on  the  facts  by  written  stipulation 
which  was  adopted  by  the  court  as  its  find- 
ings. It  thus  appears  that  on  October  24,  1890, 
defendant  was  a  common  carrier  operating  a 
line  of  railroad  between  Colfax,  In  Placer  coun- 
ty, Cal.,  and  Ogden,  Utah,  the  latter  point  be- 
ing the  terminus  of  Its  route  In  the  direction  of 
the  city  of  New  York.  On  that  day  defendant 
received  from  plaintiff  at  Colfax  a  car  load  of 
fruit  for  transportation  according  to  the  terms 
of  a  written  contract  called  a  "shipping  order" 
slsnod  by  plaintiff,  describing  the  goods  to  be 
carried,  stating  that  the  same  were  to  be  for- 
warded to  Ogden  station  and  there  delivered, 
and  containing  also  the  following  matter:  "Con- 
signee, marks,  and  destination:  Sgobel  &  Day, 
New  Tork.  •  •  •  Caie  C.  &  N.  W.,  via 
Erie  Dispatch,  New.  York.  Passenger  train 
ser\-ice,  U.  P.  32009.  Agent  Southern  Pacific 
Company  will  please  forward  subject  to  condi- 
tions and  agreements  indorsed  hereon.".  One 
of  such  conditions  was  that:  "The  company 
agrees  to  forward  the  property  to  the  place  of 
destination  named,  but  its  responsibility  as  a 
common  carrier  Is  to  cease  at  the  station  where 
the  freight  leaves  this  road,  when  the  property 
Is  to  be  delivered  to  connecting  roads  or  car- 
riers." It  seems  that  the  characters  "U.  P. 
32000"  meant  "Union  Pacific  car  No.  32,009." 
Concurrently  with  the  execution  by  plaintiff  of 
such  sliipping  order,  the  defendant  gave  to 
plaintiff  a  "sblpping  receipt,"  which  differed 
from  the  order  mainly,  for  present  puipo-ses.  In 
that  it  contained  the  words  "passenger  service 
through,"  instead  of  "passenger  train  service," 
as  in  the  order.    At  this  dme  there  was  a 


traffic  agreement  In  force  between  defendant 
and  several  other  carriers,  whose  routes,  l)y  £jc- 
cesslvely  connecting,  formed  a  through  line, 
Tlz.  the  Union  Pacific  Railway  Company,  the 
Chicago  &  Northwestern  Railway  Company, 
and  the  Erie  Dispatch  Company,  and  pursuant 
to  such  trafilc  agreement  said  car  of  fruit  was 
carried  to  New  Toik.  There  the  Erie  Dispatch 
Company  delivered  It  to  the  consignees,  and  col- 
lected of  them  the  whole  amoimt  of  freight 
charges  for  the  haul  from  Colfax,  which 
amount  was  divided  In  gross  among  the  several 
connecting  carriers  for  the  carriage  by  them  re- 
spectively furnished  to  the  goods  in  accordance 
with  their  said  arrangement.  Defendant  trans- 
ported the  car  In  question,  by  passenger  train, 
over  Its  road  to  Ogden,  and  there  delivered  It 
to  the  Union  Pacific  Railway  Company,  the 
next  connecttag  carrier,  with  request  that  the 
last-named  company  "and  Its  connection  be- 
tween Ogden  and  New  York  City  should,  until 
the  arrival  of  said  car  at  final  destination,  ac. 
cord  to  it  passenger  train  service."  After  such 
dellveiy  to  the  Union  Pacific  Company — but  on 
what  line  does  not  appear— delay  occurred  la 
the  transmission  of  the  car,  so  Chat  It  was  three 
days  overdue  on  arrival  at  New  York,  and  In 
consequence  the  fruit  suffered  decay,  and  vras 
sold  at  a  loss  to  plaintiff.  For  the  anioimt  of 
such  loss  the  court  below  held  defendant  liable, 
and  rendered  judgment  In  plaintiff's  favor. 

With  us  it  Is  declared  by  statute  that  the  lia- 
bility of  a  common  carrier  who  accepts  freight 
for  a  place  beyond  his  usual  route  ceases  upon 
delivery  of  the  freight  at  the  end  of  his  route  In 
that  direction  to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected 
with  those  who  thus  carry,  unless  he  stipulates 
otherwise.  Civ.  Code,  2201.  Plaintiff  con- 
tends that  the  defendant  in  this  instance 
"stipulated  otherwise."  It  is  not  argued  that 
any  relation  of  partnership  arose  between  the 
connecting  carriers  on  account  of  their  said 
traffic  agreement  (Darling  v.  Railroad  Co.,  11 
Allen,  298;  Hutch.  Carr.  §  169),  but  that  by  the 
contract  with  plaintiff  defendant  Itself  imder- 
took  to  furnish  passenger  train  service  for  the 
car  from  Colfax  to  New  York,  the  connecting 
lines  being  its  agents  for  this  piUTKise.  For 
defendant  it  Is  claimed  that  upon  delivery  of 
the  car  at  Ogden  to  the  next  connecting  car- 
rier, with  instruction  for  continued  passenger 
train  service,  defendant's  obligation  under  the 
contract  terminated.  We  are  unable  to  agree 
with  either  contention.  Conceding,  as  plain- 
tiff maintains,  that  the  words  "passenger  service 
through,"  in  the  shipping  receipt  are  to  be  read 
as  part  of  theagreement  of  the  parties,— although 
in  the  stipulation  on  which  the  case  was  tried 
such  contract  Is  said  to  be  contained  in  the 
shipping  order  signed  by  plaintiff,— there  Is  yet 
no  repugnancy  between  the  provision  for  such 
service  and  the  condition  indorsed  on  both  or- 
der and  receipt  tliat  the  responsibility  of  defend- 
ant as  a  common  carrier  shall  cease  at  Ogden 
when  the  property  is  delivered  to  a  connecting 
road;  and,  in  the  absence  of  conflict  between 
the  provisions,  the  fact  asseited  by  counsel, 
that  the  language  "passenger  service  through" 
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was  in  writing,  wblle  said  Indorsement  was 
printed  only,  is  of  no  influence  in  the  proper 
construction  of  the  instrument.  Vorwerk  v. 
Nolte,  87  Cal.  23C,  25  Pac.  412.  The  stipulation 
for  through  passenger  train  serrlce,  understood 
as  it  must  be  in  connection  with  the  agree-, 
ment  to  deliver  at  Ogden,  and  with  other  parts 
of  the  contract,  imports  that  defendant  will,  as 
A  common  carrier,  afford  service  of  that  de- 
scription over  its  own  line  to  Ogden,  and  there- 
after will,  as  a  forwarding  agent,  do  those 
things  Incumbent  upon  it  to  secure  lilse  service 
for  the  car  to  the  place  of  final  destination. 
The  car,  as  marked  and  accepted,  was 
"through"  freight,  yet  this  did  not  bind  de- 
fendant to  give  It  transportation  beyond  Its  own 
route.  Civ.  Code,  2201;  Palmer  v.  Railroad 
Co.,  101  Cal.  187,  35  Pac.  630.  To  stipulate 
for  passenger  train  service,  then,  was  but  to 
particularize  the  means  of  transmission,  not  to 
change  the  parties  by  whom,  without  those 
words,  transmission  was  nuquestlonably  to  be 
effected.  Nothing  different  Is  held  In  Perelra  v. 
Railroad  Co.,  66  Cai.  92,  4  Pac.  988.  Hence,  the 
responsibility  of  defendant  as  common  carrier 
having  ended  at  Ogden,  no  sufficient  facts  are 
found  to  make  it  liable  for  the  subsequent  de- 
lay. But  the  terms  of  the  contract  show  that 
defendant's  duty  of  forwarding  agent  existed 
after  its  relation  of  common  carrier  ceased, 
and  continued  to  the  end  of  the  route.  This  Is 
an  important  feature  of  such  a  contract.  "The 
owner  does  not  and  cannot  always  accompany 
[the  goods],  and  give  his  personal  directions  to 
*ach  one  of  the  successive  carriers.  He  there- 
fore necessarily,  In  his  own  absence,  devolves 
npon  the  carrier  to  whom  he  delivers  the 
goods  the  duty  and  invests  him  with  authority 
to  give  the  retiulslte  and  proper  instructions  to 
each  successive  carrier  to  whom,  in  due  course 
of  transportation,  they  shall  be  passed  over  for 
the  purpose  of  being  forwarded  to  the  place  of 
their  ultimate  destination.  Otherwise  they 
would  never  reach  that  place."  Brlggs  v.  Rail- 
road Co.,  6  Allen,  246,  249.  See,  also,  Northern 
R.  Co.  V.  Fitchburg  R.  Co.,  6  Allen,  258.  This 
duty  it  performed  on  delivery  of  tlie  goods  to 
the  first  intermediate  carrier,  the  Union  Pa- 
cific Company,  but  the  record  falls  to  show 
whether  it  gave  or  caused  to  be  given  any  re- 
quest or  direction  to  the  Chicago  &  North- 
western Railway  Company,  or  to  the  Erie  Dis- 
patch Company,  concerning  the  service  to  be 
afforded  the  car  when  it  came  Into  their  hands 
respectively.  Defendant  took  the  risk  of 
obedience  to  its  request  to  the  Union  Pacific 
Company  for  communication  of  such  In.struc- 
tlons.  If  the  delay  comi)laIned  of  occurred  by 
reason  of  falUwe  in  this  particular,  defendant 
Is  responsible  for  it.  Plaintiff  had  not  author- 
ized delegation  of  its  agency  as  forwarder.  If, 
however,  proper  and  timely  Instructions  were 
given  to  each  successive  carrier,  then  defend- 
ant is  not  lia1)le  for  failure  of  any  of  them  to 
observe  the  same.  Hooper  v.  Wolis,  Fargo  & 
Co.,  27  Cal.  11,  27;  Northern  R.  Co.  t,  Fitch- 
burg R.  Co..  6  Allen,  2.")4. 

There  are  therefore  absent  from  the  record 
material  findings  necessary  to  the  rendition  of 


Judgment,  and  the  case  must  be  tried  anew. 
Upon  such  trial  the  question  of  the  burden  of 
proof  may  be  important.  The  authorities  bar- 
ing a  bearing  on  this  subject  by  analogy  are 
not  harmonious,  but  in  our  opinion  the  better 
and  Juster  reason  requires  that,  the  facts  ap- 
pearing In  tile  present  record  being  establish- 
ed, defendant  shall  have  the  burden  of  proof  to 
show  that,  as  bailee  of  the  goods  for  the  pur- 
pose of  forwarding  them  from  Ogden  to  New 
York,  it  [terformed  or  caused  to  be  performed 
the  obligations  assumed  by  it  under  ttie  con- 
tract with  plaintiff  as  to  each  successive  car- 
rier, or,  if  it  did  not,  then  that  the  delay  in 
transmission  was  not  attributable  to  its  de- 
fault in  this  regard.  Boies  v.  Railroad  Co.,  37 
Conn.  272;  American  Exp.  Co.  v.  Second  Nat. 
Bank  of  Titusville,  69  Pa.  St.  394,  402;  Clark 
v.  Spence,  10  Watts,  335,  337;  Funkhonser  t. 
Wagner,  62  111.  59;  Collins  v.  Bennett,  46  N. 
y.  490;  Ouderklrk  ▼.  Bank,  119  N.  Y.  263,  23 
N.  B.  875. 

The  contract  between  the  parties  aa  stipulat- 
ed at  the  trial  varied  greatly  from  that  alleged 
in  the  complaint,  but  it  seems  no  objection  ■vas 
made  by  defendant  on  this  ground  in  tbe  court 
below,  and  we  think  tlie  plaintiff  shoold  have 
leave  to  amend  on  return  of  the  case  to  that 
court.  The  Judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    SEARLS,  C;  BELCHER,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 


(114  CM.  57S) 

MULLAN  T.  STATE.     (S.  F.  442.) 

(Supreme  Court  of  California.     Oct.  24,  1886.) 

Action  on  Contbact  with  State— Demobbeb — 
.JuDiciAi, Notice— Ratificatiov  bt  Legisi.atcrb 
—Power  op  Qovebsob  to  Empi,ot  Aanjn — 
Estoppei,  not  Available  aoaikst  State. 

1.  Where  a  complaint  alleges  that  plaintiff,  at 
the  special  instnnce  and  request  of  defendant 
state,  rendered  certain  services  as  its  agent, 
and  seeks  to  recover  the  agreed  compensation 
therefor,  the  objection  that  the  alleged  employ- 
ment was  illegal  may  l>e  raised  by  demurrer, 
since  the  court  will  talce  cognizance  of  the  fact 
that  there  could  be  nrf  valid  contract  without 
legislative  authority,  and  by  Code  Civ.  Proc  i 
1875,  Rubds.  2,  3,  is  charged  with  knowledge  of 
ail  public  and  private  acts. 

2.  T'nder  Const,  art.  4,  §  15,  declaring  that 
"no  law  shall  be  passed  except  by  bill,"  and  sec- 
tion 32,  forbidding  the  leKislature  to  pay  or  to 
autiiurizc  tbe  payment  of  any  claim  creatM 
against  the  state  by  a  contract  "made  without 
express  autliority  of  law."  and  providing  that 
such  unautliorized  contracts  shall  lie  null  and 
void,  the  legislature  cannot,  by  mere  resolution. 
ratify  the  act  of  the  governor  in  assuming  to 
employ  an  agent  to  collect  a  claim  in  favor  of 
the  state. 

3.  Pol.  Code,  {  380,  snbd.  5,  providing  that 
whenever  any  suit  or  legal  proceeding  is  pend- 
ing against  the  state,  or  which  may  affect  the 
title  of  the  state  to  property,  or  which  may  re- 
sult in  any  claim  against  the  state,  the  governor 
may  direct  the  attorney  general  to  appear  in  be- 
half of  the  slate,  "and  may  employ  snch  addi- 
tional counsel  as  he  may  judge  expedient"  d-ies 
not  authorize  the  governor  to  employ  one  n.>t 
an  attorney  as  a  mere  agent  to  collect  a  claim 
in  favor  of  the  state  against  the  United  Staii-s. 

4.  The  state,  by  accepting  the   benefit  of  a 


Digitized  by  LjOOQIC 


Cal.) 


MULLAN  V.  STATE. 


67J 


contract  made  in  its  belialf  with  an  individual, 
vrithout  anthority  of  law,  does  not  estop  Itself 
from  denying  the  validity  of  the  contract. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  BYanclsco;  Charles  W. 
Slack,  Judge. 

Action  hy  John  Mullan  against  the  state  of 
California  to  recover  on  a  contract  of  employ- 
ment. A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

Roddy,  Campbell  &  Metson,  for  appellant. 
Atty.  Gen.  Fitzgerald,  for  the  State. 

VAN  FLEET,  J.  Appeal  from  the  Judgment 
entered  upon  failure  to  amend  after  demurrer 
sustained  to  the  complaint.  The. complaint  is 
in  two  coxmts.  The  first  count  alleges  the  fol- 
lowing facts:  That  between  the  12th  day  of 
December,  1878,  and  the  1st  day  of  May,  1891, 
the  plaintiff  rendered  services  to  the  defendant, 
at  its  special  Instance  and  request,  as  the  agent 
of  said  state,  hi  acting  In  its  behalf  In  the  mat- 
ter of  recoveimg  certain  moneys  paid  by  the 
state  to  the  United  States  under  the  provisions 
of  a  certain  act  of  congress  approved  August 
5,  ISCl,  entitled  "An  act  to  provide  increased 
revenue  from  imports  to  pay  hiterest  upon  the 
public  debt,  and  for  other  purposes";  that  tlie 
defendant  promised  to  pay  plaintiCC  therefor  20 
per  cent,  of  all  such  moneys  collected  by  him 
from  the  United  States;  that  thereafter  plain- 
tiff collected  from  the  United  States,  as  such 
agent,  and  caused  to  be  paid  to  said  state,  the 
sum  of  $210,357.87;  that  no  part  of  said  20 
per  cent,  of  said  sum  has  been  paid  to  plaintiff; 
and  that  said  plaintiff  has  presented  his  claim 
for  the  sum  due  him  to  the  state  boajxl  of  ex- 
aminers, as  provided  by  law,  and  said  board 
has  refused  to  allow  said  claim,  either  in  whole 
or  In  part.  The  second  count  is  upon  a  sim- 
ilar cause  of  action  for  a  smaller  amount.  The 
demurrer  was  sustained  upon  the  ground  that 
the  alleged  employment  of  plaintiff  was  imau- 
thorlzed  and  void,  and  created  no  valid  obliga- 
tion against  the  state.  It  is  suggested  by  ap- 
pellant In  limiiie  that  this  objection  does  not 
arise  on  demuixer;  that  the '  allegation  that 
plaintiff  was  employed  by  the  state  as  its  agent 
Is  one  of  fact,  and  is  admitted  by  the  demur- 
rer; that,  if  such  employment  was  not  legal 
because  made  In  a  manner  not  binding  upon  the 
state,  that  question  can  only  be  raised  by  an- 
swer and  disclosed  by  evidence,  but  does  not 
appear  upon  the  face  of  the  complaint.  But 
the  court  will  take  cognizance  of  the  fact  that 
there  could  be  no  valid  employment  of  plaintiff 
by  the  state  for  the  purpose  alleged  without  au- 
thorization by  the  law-making  power;  and,  as 
we  are  further  charged  with  knowledge  of 
■whatever  is  established  by  law,  and  of  all  pulv 
lic  as  well  as  private  acts  of  the  legislative, 
executive,  and  judicial  departments  of  the  state 
(Code  Civ.  Proc.  §  1875,  subds.  2,  3),  the  com- 
plaint must  be  regarded  as  laying  before  us 
whatever  of  authority  there  may  exist  in  the 
law  for  plaintiff's  employment,  to  the  same  ex- 
tent as  if  such  authority  were  expressly  al- 
leged.     Whiting  V.   Townsend,   57   Cal.   513; 


Faekler  t.  Wright,  SO  Cal.  210,  24  Pac.  996; 
Cole  T.  Segtaves,  88  Cal.  105,  25  Pac.  1109. 

Proceeding,  then,  to  inquire  as  to  the  authori- 
ty under  which  plaintiff  assumed  to  act  in  the 
premises,  we  find  that  the  only  thing  relied  up- 
on as  tending  to  establish  any  special  legislative 
authorization  for  the  alleged  employment  is 
based  upon  these  facts:  In  bis  biennial  mes- 
sage to  the  legislature  at  its  twenty-flfth  ses- 
sion tlie  governor  made  a  statement  that  he  had 
received  information  with  reference  to  proceed- 
ings before  congress  looking  to  the  reimburse- 
ment of  this  state  for  certain  expenditures 
made  by  it  in  suppressing  Indian  hostilities  dur- 
ing the  Modoc  war,  and  In  repelling  prior  Indian 
invasions  and  hostilities,  and  also  of  certain 
sums  assessed  against  this  state  under  the  act 
of  congress  approved  August  5,  1861,  to  pay 
the  Interest  on  the  public  debt,  and  for  other 
purposes,  and  wherein  it  is  stated  that  he  had 
appointed  Capt.  John  Mullan  to  represent  this 
state  in  said  matters  before  the  authorities  at 
Washington,  and  recommends  to  the  legislature 
"that  these  appointments  be  ratified  and  con- 
firmed by  you,  and  that  you  provide  for  his 
compensation  to  be  paid  out  of  the  sums  he 
may  recover  for  tlie  state,  contingent,  however, 
upon  his  success,  It  having  been  expressly  un- 
derstood that  such  compensation  should  be  left 
enth:«ly  to  your  judgment  and  discretion." 
(Volume  1.  Appendix  to  Journal  of  Senate  and 
Assembly,  23th  Sess.  pp.  22,  23.)  Acting  upon 
this  recommendation  of  the  governor,  the  leg- 
islature, on  March  3,  1883,  adopted  the  follow- 
ing, resolution:  "Assembly  Concurrent  Resolu- 
tion No.  20,  relative  to  directing  the  governor ' 
to  fix  the  comi)ensatIon  for  services  rendered 
by  Captain  John  Mullan  in  coHections  of  claims 
due  the  state  from  the  United  States.  Where- 
as, the  governor  and  state  surveyor-general  of 
this  state  have  heretofore  appointed  Captain 
John  Mullan,  of  San  Francisco,  Califomiii, 
agent  and  attorney  to  represent  the  interests 
of  the  state  of  California  before  the  proper  au- 
thorities of  the  United  States  at  Washington,  D. 
C,  in  the  matter  of  the  claim  of  this  state  to 
the  five  per  cent,  net  proceeds  of  the  sales  of 
the  public  lands  by  the  United  States  hi  this 
state;  and  also  in  the  matter  of  the  direct  tax 
levied  upon  this  state  by  the  United  States,  un- 
der the  act  of  congress  of  August  sixth,  eight- 
een hundred  and  sixty-one;  and  also  of  her 
claim  arising  during  the  Modoc  war  in  eighteen 
hundred  and  seventy-two;  and  also  under  tlie 
provisions  of  the  act  of  congress  of  June  twen- 
ty-seventh, eighteen  hundred  and  eighty-two; 
therefore,  be  it  resolved  by  the  assembly  of 
CaUfornia,  the  senate  concurring,  that  the  ap- 
pointments so  .conferred  upon  Captain  John 
MuUan  by  the  governor  and  surveyor-general, 
respectively,  are  hereby  ratified  and  confirmed, 
and  the  governor  of  this  state  be,  and  he  is 
hereby,  authorized  and  directed  to  fix  the  com- 
pensation for  the  services  by  Captain  John  Mul- 
lan heretofore  and  that  may  be  by  him  here- 
after rendered,  at  twenty  per  cent,  of  each  of 
the  sums  or  claims  that  may  be  by  him  col- 
lected from  the  United  States,  and  to  pay  to 
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bizn  such  per  cent,  out  of  the  moneys  that  may 
be  collected  by  him  and  paid  to  this  state  on 
account  of  each  of  the  foregoing  matters  re- 
spectively; provided,  however,  that  this  state 
sliall  not  In  any  event  become  liable  for  any  ex- 
penses, fees  and  salaries  ot  any  nature  what- 
ever other  than  such  contingent  commission." 
The  resolution  further  provides  for  the  turning 
over  to  Capt.  Mullan  of  all  papers  and  vouchers 
with  reference  to  the  claims  Involved,  and  the 
taking  of  hte  receipt  therefor.  The  references 
In  the  resolution  to  the  appointment  of  Mullau 
by  the  surveyor  general  to  represent  the  state  in 
its  claim  to  the  o  per  cent,  proceeds  on  sales  of 
lands  Is  not  here  Involved. 

It  Is  contended  by  the  attorney  general,  and 
we  think  correctly,  that  these  proceedings  did 
not  constitute  any  competent  basis  for  the  con- 
tract alleged  within  the  provisions  of  the  con- 
stitution of  this  state.  Section  32  of  article  4, 
of  our  constitution,  so  far  as  pertinent  to  the 
question  Involved,  provides:  "The  legislature 
shall  have  no  power  •  •  •  to  pay  or  to  au- 
thorize the  payment  of  any  claim  hereafter  cre- 
ated against  the  state  •  •  •  under  any 
agreement  or  contract  made  without  express 
authority  of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null  and  void." 
And  section  13  of  the  same  article  provides 
that  "no  law  shall  be  passed  except  by  bill." 
That  the  action  of  the  governor  and  leglsLiture 
did  not  constitute  the  enactment  of  a  "law" 
wltiiln  the  purview  of  the  constitution  is  quite 
obvious.  It  is,  in  fact,  not  contended  that  the 
resolution  is  to  be  regarded  as  a  "bill"  within 
the  meaning  of  the  constitution,  but  it  Is  urged 
that  the  words  "express  authority  of  law,"  as 
there  used,  have  a  bi-oader  slgnlfieatlon  than 
that  of  a  valid  statute  law  enacted  with  all 
the  formalities  requisite  in  the  case  of  a  bill, 
and  that  it  v/vls  competent  for  the  legislature  to 
ratify  the  act  of  the  governor  in  assuming  to 
appoint  the  plaintiff  by  a  resolution  such  as  tht 
one  here  quoted,  and  that  such  action  consti- 
tutes "e-xpress  authority  of  law."  But  we  are 
unable  to  coincide  In  this  view.  The  iangtiage 
Oif  the  constitution  Is  In  Itself  a  complete  an- 
swer to  the  prc^XKltlon.  It  provides  in  exiiress 
terms  that  there  shall  be  but  one  mode  of  enact- 
ing a  "law"  thereunder,  and  that  mode  is  the 
exclusive  measure  of  the  power  of  the  legisla- 
ture in  that  regard.  A  xaere  resolution,  there- 
fore, is  not  a  conqietent  method  of  expressing 
the  legislative  will,  where  that  expression  is 
to  have  the  force  of  law,  and  bind  others  than 
the  members  of  the  iiouse  or  houses  adopting  it. 
The  fact  that  it  may  have  been  Intended  to 
stsbserve  such  purpose  can  make  no  dlCFcrence. 
The  requirements  of  the  constitution  are  not 
met  by  that  method  of  k-gislation.  "Nothing 
becomes  law  simply  and  solely  because  men 
who  possess  the  legislative  power  will  that  It 
sl'all  be,  unless  they  exjirt^ss  tlieir  determina- 
tion to  that  effect  In  the  mode  appointed  by  the 
Instrument  which  Invests  them  with  power,  and 
imder  all  the  forms  which  tliat  instrument  has 
rendered  essential."  Cooley,  Const.  I,Im.  p. 
■•"'.a  6.    It  is  true,  as  contended,  tlial  legis- 


lation for  certain  limited  purposes  hy  means  of 
resolutions  or  legislative  orders  is  in  use  to 
some  extent  In  certain  of  the  states  and  in  con- 
gress. But  it  will  be  found  that  lu  must,  if  not 
all.  Instances  it  is  under  a  constitution  wbteb 
either  expressly  recognizes  it,  as  does  the  con- 
stitution of  the  United  States,  or  one  which  at 
least  does  not  forbid  it  And  It  will  be  usually 
found  to  take  the  form  of  a  resolution,  reqmr- 
Ing  the  assent  of  the  executive  to  give  it  effect. 
In  congress  this  form  of  legislation  is  r^aided 
as  a  bill,  and  treated  with  the  same  formalities. 
Even  if  this  mode  of  legislation  were  compe- 
tent under  our  coustltutlcxi,  tlie  resolution  relied 
upon  would  not  arise  to  the  dignity  of  law, 
since  it  lacks  the  essential  of  executive  ap- 
proval. In  Lithographing  Co.  v.  Henderson 
(Colo.  Sup.)  32  Pac.  417,  under  a  constirution 
containing  restrictions  similar  to  those  found  In 
that  of  California,  It  was  held  that  a  resolution 
adopted  by  both  houses  of  the  legislature  for 
a  purpose  not  dlsshnllar  in  principle  from  that 
Intended  to  be  subseived  by  the  one  under  con- 
sideration was  not  "a  law  of  the  state,"  as  it 
"was  not  passed  by  bill."  And  see  People  v. 
Toal,  85  Cal.  333,  24  Pac.  603. 

The  case  of  Miller  y.  Dunn,  72  Oal.  462.  14 
Pac.  27,  29,  Is  cited  by  appellant  as  authority 
for  the  proposition  that  the  language  "express 
authority  of  law"  is  not  confined  in  Its  mean- 
ing to  a  statute  law  enacted  In  the  manner  pre- 
scribed in  the  constitution.  But  In  that  case 
the  statute  under  which  the  contract  was  made 
and  the  ser\'lce  perfonned  had  in  fact  been  pass- 
ed with  all  the  formalities  requisite  under  the 
constitution  to  a  valid  law,  and  it  was  held  that 
such  an  act,  although  unconstitutional,  w^as  nev 
ertheless  a  "law"  in  the  sense  that  It  would 
support  an  appropriation  to  pay  for  the  work 
done  under  color  of  Its  apparent  grant  of  aa- 
thorlty,  and  before  its  invalidity  had  been  de- 
clared by  the  courts.  In  this  case  the  legisla- 
ture did  not  pretend  to  follow  the  formal  re- 
quirements of  the  constitution  In  its  attempt  to 
grant  authority  for  the  contract,  and  Its  ac- 
tion lent  no  color  of  regularity  to  plaintitrs  em- 
ployment. Moreover,  we  are  not  di^Ksed  to 
extend  the  doctrine  announced  ia  Miller  v. 
Dunn.  The  case  of  Brooks  v.  Fischer,  79  CaL 
173,  21  Pac.  052,  merely  holds  that,  under  see- 
tlon  S  of  article  11  of  the  constitution,  a  city 
charter,  adopted  by  the  freeholders  of  a  mnnici- 
pality,  may  be  aromved  by  a  concurrent  resolti- 
tion  of  the  two  houses  of  the  legislature,  with- 
out the  consent  of  the  executive,  because  that 
provision  only  requires  the  assent  of  the  "l^ris- 
lature,"  and  does  not  contemplate  the  passing 
of  an  act  for  the  putix)ses  of  such  approval;  it 
being  expressly  held  "that  the  legislature  is 
one  thing  and  the  lawmaking  power  of  the  state 
another."  It  Is  not  authority  for  the  propcisi- 
tlon  that  the  legislature  can  enact  "laws"  with- 
out submitting  them  to  the  governor  for  his 
consent. 

There  ts  no  merit  In  the  claim  that  the  em- 
ployment of  plaintiff  was  authorized  by  section 
aSO,  subcl.  5,  of  the  Political  Code,  which,  ha 
dehning  the  powers  of  the  governor,  provides 
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that:  "Whenever  any  suit  or  legal  proceeding 
is  pending  against  tbis  state,  or  which  may  af- 
fect the  title  of  this  state  to  {property,  or  which 
:uay  result  in  any  claim  agalnat  the  state,  be 
may  direct  the  attorney  general  to  appear  on 
behalf  of  the  state,  and  may  employ  such  addi- 
tional counsel  as  he  may  judge  expedient." 
That  provision  has  no  ap^lcation  to  the  facts 
of  this  case.  The  actlMi  of  the  governor  was 
Dot  attempted  to  be  taken  under  that  section, 
nor  is  the  action  brought  upon  any  such  theory. 
The  complaint  does  not  aver  that  plaintiff  was 
employed  as  counsel,  or  even  .that  he  was  an 
attorney  at  law,  and  so  eligible  for  the  charac- 
ter of  emplojrment  there  provided  for.  He  Was 
employed  as  a  mere  agent.  While  an  attorney 
might  be  employed  as  agent,  one  not  an  attor- 
ney conld  not  be  employed  for  the  service  con- 
templated in  that  secticm.  Nor  is  there  any- 
thing In  the  point  that  the  state  is  now  estopped 
from  denying  the  validity  of  the  contract  with 
plaintiff,  since  he  has  in  good  taith  performed 
the  service.  The  question  of  equity  or  good 
faith  cannot  affect  our  consideration  In  this 
t-ase.  It  la  not  like  a  transaction  between  iwl- 
vate  individuals.  As  suggested  in  Miller  v. 
Dunn,  supra:  "There  is  no  moral  obligation  on 
the  part  of  the  state  which  can  be  enforced  up- 
on equitable  principles,  nor  does  the  good  faith 
of  the  party  dealing  with  tiie  state  cut  any 
dgure  in  the  case,  if  in  fact  the  woik  was  done 
•without  express  authority  of  law,'  for  this  pro- 
vision was  placed  in  the  constltntion  to  cut  off 
n'l  claims  based  upon  mere  good  faith  and  equi- 
ty." And  says  Mr.  Bishop:  "The  government 
U  never  estopped,  as  an  individual  or  private 
•orporatlon  may  be,  on  the  ground  that  the 
'ipent  is  acting  rmder  an  apparent  authority 
which  Is  not  real;  the  conclusive  presumption 
that,  his  powers  are  known  rendering  such  a 
fonsequcnce  Impossible.  So  that  the  govern- 
ment is  bound  only  when  ttiere  is  an  actual 
authorization."  Blsh.  Gont  §  993.  One  deal- 
ing with  public  o£9cer8  is  charged  with  the 
knowledge  of,  and  is  bound  at  lils  peril  to  as- 
certain, the  extent  of  their  powers  to  bind  the 
state  for  which  they  seem  to  act.  And,  if  they 
exceed  their  authority,  the  state  is  not  bound 
thereby  to  any  extoit.  Throop,  Pub.  Off.  i 
551.  See,  also.  State  v.  Horton,  21  Nev.  466, 
3i  Pac.  316.  We  think  the  demurrer  was  prop- 
erly sustained,  and  the  Judgment  is  affirmed. 

We  concur:  HARRISON,  J. ;  6ABOUTTE,  J. 


(5  Cal.  Unrep.  Mt) 

POTTKAMP  V.  BTJSS  et  al.     (S.  F.  183.) 
(Supreme  Court  of  California.     Oct  29,  1896.) 
In  bank.     Petition  for  rehearing.     Denied. 
For  original  opinion,  see  46  Pac.  169. 

PER  CURIAM.  The  opinion  is  modified  by 
!»triking  out  the  last  sentence  in  division  2 
'hereof,  and  inserting  In  lieu  thereof  the  fol- 
lowing, viz.:  "The  last  amended  complaint 
nas  filed  February  20,  1893,  and  would  au- 
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thorize  a  recovery  for  all  the  rents  received 
by  the  defendants  within  five  years  prior  to 
that  date.  Code  Civ.  Proc  §  336,  subd.  2. 
As  the  court  was  authorized  to  apply  the 
amounts  paid  by  the  defendants  for  repairs, 
taxes,  etc.,  In  liquidation  of  the  eai'Uest  items 
of  rents  collected  by  them.  It  Is  clear  that 
the  amount  for  which  the  judgment  was  ren- 
dered was  not  barred  by  the  statute  of  limi- 
tations."   Rehearing  denied. 


(33  Colo.  174) 
MARVIN  V.  STIMPSON  et  al. 
(Supreme  Court  of  Colorado.     Oct.  19,  189ft.) 
DbED — DSUVEKT — Equitt. 

1.  An  agreement  for  the  dissolution  of  a  part- 
nership recited  that  one  partner  "doth  .consent 
to  sever  himself  from  the  partnership,  *  *  • 
and  doth  hereby  agree  to  convey"  to  the  other 
partner  his  interest  in  the  firm  property  by  deed 
"executed  and  delivered  contemporaneously 
with  this  agreement,"  and  also  contained  a  cov- 
enant on  his  part  not  to  sell  or  convey  any  of  the 
firm  property.  The  deed  and  agreement  were 
deposited  with  a  banl^,  and  an  indorsement 
made  on  the  package  that  it  was  the  property 
of  the  partners,  to  be  delivered  to  both,  or  on 
the  death  of  either  to  the  survivor.  The  gran- 
tee took  immediate  possession.  Held,  in  an  ac- 
tion by  the  retiring  pnrtner,  on  the  death  of  his 
co-partner,  to  rescind  the  agreement,  that  the 
terms  of  the  njrreement,  and  an  averment  in 
his  complaint  th»t  he  had  complied  with  the 
terms  of  the  agreement,  showed  a  delivery  of 
the  deed. 

2.  Where,  by  a  contract  for  the  dissolution  of 
a  partnership,  an  obligation  was  imposed  upon 
one  of  the  partners  to  convey,  by  a  good  deed, 
to  the  other  partner,  all  his  right  and  interest 
in  firm  property  to  which  the  other  partner  held 
the  legal  title,  in  an  equitable  proceeding  under 
snch  contract  the  duty  to  convey  will  be  treat- 
ed as  equivalent  to  a  conveyance. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Norman  R.  Barnard  against 
Georgia  A.  Stimpson,  executrix  of  the  estate 
of  George  B.  Stimpson,  and  others.  There 
was  a  judgment  for  defendants,  and  William 
B.  Marvin,  executor  of  the  estate  of  said  Bar- 
nard, appeals.     Affirmed. 

This  is  a  suit  In  equity  instituted  by  Nor- 
man R.  Barnard  against  the  widow  and  heirs 
at  law  of  George  B.  Stimpson,  deceased,  for 
the  rescission  of  a  certain  contract  entered 
hito  by  the  plaintiff  and  said  Stimpson.  The 
complaint,  in  substance,  avers  that  from  the 
17th  day  of  July,  1806,  to  the  loth  day  of 
December,  1890,  the  plaintiff  and  George  B. 
Stimpson  were  co-pattners,  and  as  such  own- 
ed in  equal  parts  certain  described  real  and 
personal  property,  the  legal  title  to  which 
stood  in  the  name  of  Stimpson;  that  on  the 
15th  day  of  December,  1890,  the  said  Barnard 
and  Stimpson  entered  into  a  certain  written 
agreement,  which  by  stipulation  of  counsel  is 
set  out  in  full  and  made  part  of  the  com- 
plaint, and  which,  after  reciting  the  existing 
co-partnership  between  plaintiff  and  Stimp- 
son, and  that  they  were  equally  Interested  in 
the  property,  real  and  personal,  held  In  the 
name  of  Stimpson,  and  that  such  co-partner- 
ship was  indebted  to  divers  persons,  contains 
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the  following  covenants:  "Now,  therefore,  the 
said  Nonnan  R.  Barnard,  In  consideration  of 
the  sum  of  five  thousand  dollars  (?5,000.00) 
Immediately  npon  the  death  of  the  said  Nor- 
man R.  Barnard  to  be  paid  by  the  said  George 
B.  Stimpson  to  Amanda  M.  CuUlngs,  the  sis- 
ter of  Said  Barnard,  her  heirs  or  assigns,  and 
the  further  consideration  that  the  said  George 
B.  Stimpson  shall  and  will  maintain,  support, 
and  provide  the  necessaries  of  life  for  the  said 
Norman  R.  Barnard,  in  a  suitable  and  decent 
manner,  during  the  lifetime  of  the  said  Nor- 
man R.  Barnard,  doth  hereby  consent  to 
sever  himself  from  the  said  co-partnership 
with  the  said  George  B.  Stimpson,  and  doth 
hereby  agree  to  grant,  assign,  transfer,  set 
over,  and  convey  unto  the  said  George  B. 
Stimpson,  his  heirs  and  assigns,  forever,  by 
good  and  sufficient  deed  executed  and  deliv- 
ered contemporaneously  with  this  agreement, 
all  the  right,  property,  and  interest  whatso- 
ever which  he,  the  said  Norman  R.  Barnard, 
hath  or  should  have  in  and  to,  all  and  singu- 
lar, the  goods  and  debts  and  other  property, 
both  real  and  personal,  held  by  and  being  in 
the  na:me  of  said  George  B.  Stimpson,  and 
owned  by  them  as  co-partners,  the  said  real 
property  to  be  conveyed  being  described  as 
follows:  •  ♦  •  And  the  said  Norman  R. 
Barnard,  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  does  covenant  with 
the  saJd  George  B.  Stimpson,  his  heirs  and  as- 
signs, that  he,  the  said  Barnard,  shall  not  re- 
lease, discharge,  sell,  or  convey,  in  any  man- 
ner whatsoever,  any  of  the  goods,  debts,  or 
other  property,  real,  personal,  or  mixed,  here- 
inbefore mentioned  as  belonging  to  the  said 
co-partnere;  or  do  any  act  to  hinder  the  said 
Stimpson  from  receiving  and  enjoying  the 
same,  but  will  permit  the  said  Stimpson  to 
recover,  receive,  hold,  and  possess  the  same 
absolutely  to  his  own  use,  without  any  ac- 
count to  be  rendered  therefor  to  the  said  Nor- 
man R.  Barnard,  and  that  the  said  Norman 
R.  Barnard,  upon  request,  will  do  any  and  all 
reasonable  acts  which  may  be  necessary  or 
convenient  to  assist  the  said  Stimpson  to  re- 
cover and  receive  the  same.  And  the  said 
George  B.  Stimpson,  for  himself,  his  heirs, 
executors,  adminlst.-jtors,  and  assigns,  does 
covenant  that  he  wU  at  the  death  of  the  said 
Norman  ft.  Barnard,  as  aforesaid,  pay  to  the 
said  Amanda  M.  CuUings,  her  heirs  or  as- 
signs, the  said  sum  of  five  thousand  dollars 
(?o,000.00);  that  he  will  maintain,  support, 
and  provide  for  the  said  Norman  R.  Barnard, 
during  the  lifetime  of  said  Barnard,  In  a  de- 
cent and  suitable  manner;  and  that  he  will 
at  all  times  hereafter  pay  and  satisfy  all  the 
creditors  to  whom  the  said  Nonnan  R.  Bar- 
nard may  stand  chargeable  or  indebted  for 
and  concerning  all  the  affairs  and  dealings  of 
the  said  copartnership,  and  will  at  all  times 
hereafter  indemnify  and  save  harmless  the 
said  Norman  R.  Barnard,  his  heirs,  execu- 
tors, administrators,  from  all  the  debts  and 
liabilities,  and  every  of  them,  of  the  said  co- 
partnership."   It  is  further  stipulated  tliat  the 


deed  mentioned  and  referred  to  In  said  con- 
tract is  in  words  land  figures  following,  to 
wit:  "Know  all  men  by  these  presesita,  that 
I,  Norman  R.  Barnard,  of  the  county  of  Pneb- 
lo  and  state  of  Colorado,  for  and  In  consid- 
eration of  the  earn  of  one  dollar  ($1)  to  me  in 
hand  paid  by  Gleorge  B.  Stimpson,  of  the 
county  of  Pueblo  and  state  of  Colorado,  the 
receipt  whereof  is  hereby  acknowledged,  and 
In  further  consideration  of  the  covenants  and 
conditions  contained  herein,  and  of  the  sign- 
ing and  sealing  and  delivery  of  a  certain  ar- 
ticle of  agreement  bearing  even  date  and 
made  contemporaneously  herewith,  the  said 
covenants  and  conditions  to  be  kept  and  per- 
formed by  the  grantee  herein,  have  remised, 
released,  and  quitclaimed,  and  by  these  pres- 
ents do  remise,  release,  and  quitclaim,  onto 
the  said  George  B.  Stimpson,  and  to  his  belrs 
and  assigns  forever,  all  the  following  describ- 
ed premises,  situated  in  the  county  of  Pueblo 
and  state  of  Colorado,  to  wit:  *  •  •  To- 
gether with,  all  and  singular,  the  heredita- 
ments and  appurtenances  thereunto  belonging 
or  in  any  wise  appertaining,  and  all  the  es- 
tate, right,  title,  interest,  claim,  or  demand 
whatever  by  me,  the  said  Norman  R.  Bar- 
nard, either  in  law  or  equity,  of,  in,  and  to 
the  above-bargained  premises.  To  hare  and 
to  hold  the  same  to  the  said  Greorge  B.  Stimp- 
son and  to  his  heirs  and  assigns  forever.  In 
witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  15th  day  of  December,  A.  D. 
1890.  [Signed]  Norman  R.  Barnard.  [Seal.] 
Signed,  sealed,  and  delivered  In  the  presence 
of:  ."  Which  deed  was  duly  acknowl- 
edged in  due  form  of  law.  On  the  2l8t  day 
of  November,  1892,  George  B.  Stimpson  died. 
leaving  surviving  him  the  appellees,  as  his 
only  heirs  at  law;  and  by  his  last  will  and 
testament,  made  on  August  27,  1892,  he  be- 
queathed to  his  widow  all  the  property,  both 
real  and  personal  (except  a  few  articles  of 
personal  property  to  his  son  William),  and  or- 
dered and  directed  her  to  make  adequate  and 
.suitable  provision  for  the  support  and  main- 
tenance of  the  plaintifF  during  his  lifetime. 
It  Is  further  stipulated  and  agreed  by  and  lie- 
tween  the  respective  counsel,  and  admitted 
as  fact,  that  at  the  time  of  the  death  of 
George  B.  Stimpson  said  contract  and  deed 
were  both  Inclosed  in  a  sealed  envelope,  ^vbich 
envelope,  with  said  contents,  was  then  in  the 
custody  of  the  First  National  Bank  of  Pneblo, 
which  envelope  bore  the  following  indorse- 
ment thereon:  "The  property  of  Norman  R. 
Barnard  and  George  B.  Stimpson,  to  be  de- 
livered at  the  death  of  either  party  to  the  sur- 
vivor, or  to  both,  whenever  demanded,  Iwth 
parti.es  being  present  [Signed]  John  U. 
Mitchell,  Atty.  for  said  Parties."  The  com- 
plaint avers  "that  the  plaintift  tias  at  all  tintes 
compiled  with,  and  stood  ready  and  wilUng 
to  perform  his  obligations  under,  the  contract," 
and  a  failure  on  the  part  of  George  B.  Stimp- 
son to  support  and  provide  for  plaintiff  frum 
June,  1891,  to  January,  1892,  inclusive,  aud 
an  Insufficient  compliance  with  the  terms  of 
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the  agreement  on.  the  part  of  Georgia  A. 
Stimpson  from  January  to  August  1803,  Inclu- 
sive. It  appears  that  George  B.  Stimpson, 
After  the  execution  of  the  agreement,  assumed 
e.\clu8lve  ownership  and  control  of  the  part- 
nership property,  and  on  August  22,  1892,  con- 
veyed a  portion  thereof  to  his  daughter  Ade- 
laide, and  that  since  his  death  his  widow  and 
sole  devisee  has  exercised  exclusive  control 
And  ownership  over  the  rest  of  the  property 
in  controversy.  Among  other  relief,  plaintiff 
asks  a  rescission  of  the  contract,  and  that  said 
co-partnership  be  decreed  to  exist,  and  for  an 
accounting,  etc.  The  appellees  interposed  a 
general  and  special  demurrer  to  this  com- 
plaint, which  was  sustained,  and  the  action 
-dismissed.  To  reverse  this  judgment,  appel- 
lant, as  executor  of  the  estate  of  Norman  B. 
Barnard,  deceased,  prosecutes  this  appeal. 

B.  P.  McDaniel  and  F.  W.  Schrock,  for  ap- 
pellant    Waldron  &  Devme,  tor  appellees. 

GODDARD,  J.  (after  stating  the  facts).  The 
foregoing  statement  suffldratly  presents  the  ma- 
terial averments  of  the  complaint  upon  which 
appellant  predicates  his  right  to  the  relief  ask- 
ed; his  contention  being  that  the  deed  referred 
to  in  the  stipulation  was  never  delivered  to  the 
grantee,  George  B.  Stimpson,  so  as  to  become 
an  operative  transfer  to  him  of  Barnard's  inters 
est  in  the  property;  and  that  the  written  con- 
tract entered  into  on  the  15th  day  of  December, 
1800,  Is  executory,  and  subject  to  rescission  at 
any  time  for  the  nonperformance  of  Its  cove- 
nants by  Stimpson  or  his  representatives;  it 
being,  as  we  vmderstand,  conceded  by  counsel 
that  if  the  contract  had  been  executed,  and  the 
transfer  of  Barnard's  interest  in  the  property 
to  Stimpson  consummated,  the  present  action 
cannot  be  maintained.  The  question  therefore 
submitted  for  our  determination  Is  whether,  vm- 
der  the  circumstances  surroundmg  the  transac- 
tion, the  facts  alleged  and  admitted -constitute 
In  law  a  delivery  of  the  deed  mentioned,  and 
also  what  effect  should  be  given  to  the  agree- 
ment Itself  as  a  conveyance  of  Barnard's  equity 
In  the  property.  Upon  the  first  proposition, 
we  find  in  the  written  agreement  language,  un- 
equivocal in  its  Import,  to  evidende  the  delivery 
of  the  deed.  In  the  covenant  on  the  part  of 
Bamard  the  following  language  is  used:  "Now, 
therefore,  the  said  Norman  R.  Bamard,  In  con- 
sideration, •  •  •  doth  hereby  consent  to 
sever  hims^f  from  the  said  co-partnership  with 
the  said  George  B.  Stimpson,  and  doth  hereby 
agree  to  grant,  assign,  transfer,  set  over,  and 
convey  unto  said  George  B.  Stimpson,  his  heirs 
and  assigns,  forever,  by  good  and  sufficient  deed, 
executed  and  delivered  contemporaneously  with 
this  agreement,  all  the  right,  property,"  etc. 
And  again  the  following:  "And  the  said  Nor- 
man R,  Bamard,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  does  cove- 
nant with  the  said  Geoi^ge  B.  Stimpson,  his 
heirs  and  assigns,  that  he,  the  said  Bar- 
nard, shall  not  release,  discharge,  sell,  or  con- 
vey. In  any  manner  whatsoever,  any  of  the 


goods,  debts,  or  other  property,  real,  personal, 
or  mixed,  herembefore  mentioned  as  belonging 
to  the  said  co-partners,  or  do  any  act  to  hinder 
said  Stimpson  from  receiving  and  enjoying  the 
same,  but  will  permit  the  said  Stimpson  to  re- 
cover, receive,  and  hold  the  same  absolutely  to 
his  own  use,'  without  any  account  to  be  rendered 
therefor  to  said  Norman  R.  Bamard,  and  that 
the  said  Norman  R.  Barnard,  upon  request, 
win  do  any  and  aU  reasonable  acts  which  may 
be  necessary  or  convenient  to  assist  said  Stimp- 
son to  recover. and  receive  the  same.".  In  ad- 
dltton  to  this  express  agreement  to  transfer  and 
convey  all  his  right  and  Interest  in  the  prop- 
erty by  a  deed  "executed  and  delivered  contem- 
poraneously with  the  agreement,"  the  complaint 
avers  "that  plaintiff  has  at  all  times  complied 
with  •  •  *  his  obligations  under  the  con- 
tract." We  think  the  language  of  this  agree- 
ment, when  read  in  the  light  of  all  the  circum- 
stances surrounding  the  transaction  as  set  obt  in 
the  complaint,  clearly  imposed  an  obligation  up- 
on the  plaintiff  to  convey  his  interest  in  the 
partnership  property  contemiwraneously  with 
the  execution  of  the  agreement,  and  to  deliver 
the  deed  at  that  time;  and  the  averment  that 
plaintiff  had  complied  with  his  obligations,  in 
effect,  avers  such  a  delivery.  It  appears  from 
other  averments  in  the  complaint  that,  upon 
entering  'Into  the  contract,  Stimpson  assumed 
control  over  and  held  the  property  absolutely  as 
his  own,  exercised  acts  of  ownership  over  it, 
and  transferred,  by  a  voluntary  ccmveyance,  an 
Interest  in  a  portion  of  the  property  to  his 
daughter,  and  by  his  last  will  and  testament  be- 
queathed all  of  ,the  remainder  to  his  widow. 
It  also  appears  that  plaintiff  did,  in  compli- 
ance with  his  obligation,  immediately  sever 
himself  from  the  co-partnership,  and  permit 
Stimpson  to  receive  and  hold  the  partnership 
proi)erty  absolutely  as  his  individual  property; 
and  we  think  it  would  be  doing  violence,  not 
only  to  the  plain  import  of  the  language  used 
In  the  agreement,  but  to  the  evident  Intent  of 
the  parties,  to  construe  the  dellveiy  therein 
provided  as  contemplating  any  other  than  ohe 
in  prsesenti.  What  is  essential  In  law  to  con- 
stitute a  delivery  of  a  deed  has  been  considered 
in  many  of  the  adjudged  cases,  and  the  gen- 
erally accepted  rule  is  that  when,  from  the  acts 
and  agreements  of  the  parties,  the  Intention  of 
the  grantor  to  Invest  the  grantee  with  the  Im- 
mediate ownership  of  the  property,  and  of  the 
grantee  to  accept  the  same,  is  manifest,  such 
Intent  and  purpose  are  sufficient  to  constitute  a 
constructive  delivery  of  the  deed,  even  though 
the  actual  custody  thereof  remained  in  the 
grantor  or  some  third  person.  In  Kuckman  v. 
Ruckman,  32  N.  J.  Eq.  261.  the  rule  is  tbx» 
concisely  stated:  "Wjenever  It  appears  that  the 
contract  or  arrangement  between  the  parties 
has  been  so  far  executed  or  completed  that  they 
must  have  understood  that  the  grantor  had  di- 
vested himself  of  title,  and  that  the  grantee 
was  invested  with  it,  delivery  will  be  considered 
complete,  though  the  instrument  itself  still  re- 
mains In  the  hands  of  the  grantor."  The  su- 
preme court  of  Oregon,  in  the  case  of  Flint  t. 
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PhlBpe,  16  Or.  437,  19  Pac.  545,  states  the  rule 
thus:  "It  is  conceded  that  no  particular  form  of 
words  is  necessary  to  constitute  a  delivery.  'It 
is  not  necessary,'  said  Lord,  C.  J..  In  Fain  v.- 
Smith,  14  Or.  82,  12  Pac.  367,  'there  should  be 
an  actual  handing  over  the  instrument,  to  con- 
stitute a  delivery.  A  deed  may  be  delivered  by 
doing  something  and  saying  nothing,  or  by  say- 
ing something  and  doing  nothing,  or  It  may  be 
by  both.' "  To  the  same  effect  are  Brown  v. 
Brown,  66  Me.  316;  Moore  v.  Hazelton,  9  Al- 
len, 102;  Gould  v.  Day,  94  U.  p.  405.  Under 
this  rule,  that  which  is  admitted  to  have  been 
said  and  done  by  Barnard  and  Stlmpson  would 
certainly  constitute  such  a  delivery  of  the  deed 
as  would  vest  the  grantee  with  the  title,  not- 
withstanding the  fact  that  at  the  time  of  Stimp- 
son's  death,  which  occurred  nearly  two  years 
after  the  admitted  execution  of  the  agreement, 
the  deed  and  agreement  were  found  in  the 
FirM  National  Bank  of  Pueblo,  inclosed  in  a 
sealed  envelope,  bearing  the  indorsement  set 
forth  In  the  stipulation.  This  circumstance, 
unexplained,  is  at  most  a  recognition  of  the 
joint  ownership  of  the  parties  in  the  documents, 
which  could  not  have  existed  If  the  deed  had 
not  been  delivered.  Without  any  authority  be- 
ing shown  for  John  H.  Mitchell  to  make  such 
an  Indorsement,  it  would  be  unwarranted,  we 
think,  to  give  to  it  the  force  and  effect  of  an 
escrow  that  would  contradict  the  express  cove- 
nant'on  the  part  of  Barnard  to  deliver  the  deed 
contemporaneously  with  the  execution  of  the 
contract,  and  put  it  in  his  power,  upon  Stimp- 
Bon's  death,  no  matter  bow  faithfully  he  might 
have  complied  With  every  provision  of  the  agree- 
ment on  his  part,  to  prevent  the  deed  from  ever 
taking  effect  That  Stlmpson  never  contemplat- 
ed such  a  contingency  is  evidenced  by  his  deal- 
ings With  and  disposition  of  the  property,  and 
by  the  direction  in  his  last  will  for  the  carrying 
out  of  such  provisions  by  his  widow.  But  we 
do  not  regard  the  actual  delivery  of  the  deed  in 
question  as  controlling  in  this  controversy,  or  as 
essential  to  the'  transfer  to  Stlmpson  of  Bar- 
nard's equity  in  the  partnership  property,  since 
the  effect  of  the  contract  of  dissolution,  to  and 
of  Itself,  was  to  divest  Barnard  of  such  equity, 
and  vest  it  in  Stlmpson.  This  contract  was 
duly  entered  Into  by  the  parties  on  the  15th  day 
of  December,  1890,  and  became  mutually  obli- 
gatory upon  each  from  the  date  of  its  execution. 
The  obligation  thus  imposed  upon  Barnard  was 
to  "grant,  assign,  transfer,  set  over,  and  con- 
vey, •  •  *  by  good  and  sufficient  deed,  ex- 
ecuted and  delivered  contemporaneously  with 
the  agreement,"  all  his  right,  property,  and  in- 
terest hi  the  partnership  property  to  George  B. 
Stlmpson,  who  already  held  the  legal  title.  A 
present  obligation  and  duty  to  convey  will  be 
treated,  in  an  equitable  proceeding  like  this,  as 
equivalent  to  a  conveyance,  under  the  maxim 
that  "equity  considers  that  done  which  ought 
to  be  done."  In  discu-sshig  this  principle,  and 
the  manner  in  which  equity  deals  with  execu- 
tory contracts  for  the  sale  of  land,  Pomeroy,  in 
bis  work  on  Equity  Jurisprudence  (section  368), 
says:    "The  full  significance  of  the  principle 


that  equity  regards  and  treats  as  done  what 
ought  to  be  done,  throughout  the  whole  scope 
of  its  effects  upon  equity  Jurisprudence,  is  dis- 
closed in  the  clearest  light  by  the  manner  ii» 
which  equity  deals  with  executory  contracts  for 
the  sale  of  land.  •  •  •  In  some  respects,  and 
for  some  purposes,  the  contract  is  execntoiy 
In  equity  as  weU  as  at  law;  but,  so  far  as  the 
interest  or  estate  in  the  land  of  the  two  partle» 
is  concerned,  it  is  regarded  as  executed,  and  as 
operating  to  transfer  the  estate  from  the  ven- 
dor and  to  vest  It  in  the  vendee.  By  the  terms 
of  the  contract  the  land  ought  to  be  conveyed  to 
the  vendee,  and  the  purchase  price  ought  to  l>e 
transferred  to  the  vendor.  Equity  therefore 
regards  these  as  done;  the  vendee  as  having 
acquired  the  property  in  the  land,  and  the  ven- 
dor as  having  acquired  the  property  In  the  price. 
The  vendee  is  looked  upon  and  treated  as  the 
owner  of  the  land.  An  equitable  estate  has 
vested  in  him  commensurate  with  that  provided 
for  by  the"  contract,  whether  in  fee,  for  life,  or 
for  years.  Although  the  vendor  remains  own«- 
of  the  legal  estate,  he  holds  it  as  a  trustee  for 
the  vendee,  to  whom  all  the  beneficial  interest 
has  passed,  having  a  lien  on  the  land,  even  if  in 
possession  of  the  vendee,  as  security  for  any 
unpaid  portion  of  the  purchase  money.  •  .•  • 
As  the  vendee  has  acquired  the  full  equitable 
estate,  although  still  wanting  the  confinnation 
of  the  legal  title  for  purposes  of  security  against 
third  persons,  he  may  convey  or  incumber  it; 
may  devise  It  by  will.  On  his  death  intestate. 
It  descends  to  his  heirs,  and  not  to  his  adminis- 
trators." Story,  Eq.  Jur.  §  790.  Tested  by 
this  principle,  the  agreement  under  considera- 
tion must  be  treated  as  fully  executed  on  the 
part  of  plaintiff,  and  as  operating  to  transfer  his 
interest  In  the  property  to  Stlmpson  at  the  time 
of  Its  execution.  It  follows  that  this  action 
cannot  be  maintained,  and  the  judgment  of  the 
court  below,  dismissing  the  complaint,  must  t>e 
affirmed.     Affirmed. 


(2S  Colo.  123) 
ROBINSON  V.  PEOPLE. 
(Siqireme  Court  of  Colorado.  Sept.  21.  1890.) 
Destistiit— Right  to  Fkactics — Licsxee. 
Laws  1891,  p.  134,  amending  Laws  1889, 
p.  122,  §  1,  prohibiting  the  practice  of  dentistry 
without  a  license  from  the  board  of  dental  exam- 
iners, prohibits  any  one  "to  engage  in'  the  prac- 
tice of  dentistry  *  •  ♦  or  to  receive  a  license 
from  the  board  of  dental  examiners,  unless  in  ad- 
dition to  the  other  qualifications  prescribed  by 
said  board,  such  person  has  •  *  •  received  a 
diploma  from  the  faculty  of  a  reputal>le  char- 
tered institution  where  this  specialty  is  taught. 
*  •  ♦  or  shall  have  received  a  license  from 
the  board  of  dental  examiners  of  any  other 
state."  Held,  that  a  license  from  the  board  of 
dental  examiners  is  not  necessary  to  entitle  a 
person  to  practice  dentistry,  who  has  the  re- 
quired diploma,  or  a  license  from  the  board  of 
examiners  in  another  state. 

Error  to  Pueblo  county  court. 
Rul'us  Robinson  was  convicted  of  a  crime. 
and  brings  error.    Reversed. 

Dixon  &  Dbcon  and  George  Q.  Richmond, 
for  phiintiff  in  error.    B.  L.  Garr,  Atty.  Gen- 
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and  Calvin  B.  Reed,  Asst.  Atty.  Gen.,  for  the 
People. 

CAMPBELIj,  J.  The  defendant  was  tried 
and  convicted  under  an  Information  charging 
him  with  practicing  dentistry  In  this  state  with- 
out having  gi'aduated  and  received  a  diploma 
fiom  a  reputable  chartered  Institution  where 
the  specialty  of  dentistry  Is  taught,  and  not 
then  having  received  a  license  from  the  board 
of  dental  examiners  of  this  state,  or  of  any 
other  state,  and  not  then  having  a  permit  tem- 
porarily to  practice.  He  was  thereupon  sen- 
tenced to  pay  a  fine  of  $100,  which  judgment, 
upon  this  writ  of  error,  he  seeks  to  reverse. 

Only  one  of  the  errors  assigned  will  be  con- 
sidered, as  its  commission  by  the  trial  court 
Is  fatal  to  the  Judgment.  The  record  dis- 
closes an  admission  by  the  defendant  that  he 
was  engaged  In  the  practice  of  dentistry  with- 
out a  license,  either  permanent  or  temporary, 
from  the  Colorado  state  board  of  dental  exam- 
iners, and  upon  this  admission  the  court  below 
Adjudged  htm  guilty.  If  guilty,  it  Is  because 
f^cme  statute  so  declares,  for,  In  the  absence  of 
such  a  prohibitory  enactment,  any  person  may 
lawfully  engage  In  the  practice  of  dentistry  in 
tills  state.  The  law  tmdsr  which  the  defend- 
ant is  being  prosecuted  Is  to  be  fomid  In  the 
Session  Laws  of  1889,  at  page  122,  and  of 
1891,  at  page  134.  Section  1  of  the  act  of 
188!)  prohibits  every  person  from  practicing 
dentistiy  in  this  state  without  a  permanent  or 
temporary  license  therefor,  issued  by  the  state 
board  of  dental  examiners.  Section  4  provides 
for  the  issuing  by  the  secretary  of  the  board  of 
a  temporary  permit  to  those  already  engaged 
In  the  practice  In  this  state  when  the  act  took 
effect,  with  a  provision  for  a  subsequent  ex- 
amination by  the  full  board  of  those  holding 
these  te^^>o^n^y  permits,  and  the  granting  of 
certificates  by  the  officers  of  the  board  to  such 
as  successfully  pass  the  required  examination, 
which  certificates  entitle  the  holders  to  contin- 
ue In  their  profession.  Section  5  applies  to  all 
persons  desiring,  in  the  first  Instance,  to  en- 
gage In  the  practice,  and  provides  for  granting 
a  license  to  those  satisfactorily  passing  the  ex^ 
amination  to  which  they  are  subjected.  The 
act  of  1891  amends  section  1  of  the  former  act, 
and  is  as  follows:  "Section  1.  Prom  and  after 
the  passage  of  this  act  Jt  shall  be  unlawful 
for  any  person  to  engage  In  the  practice  of 
dentistry  in  this  state,  or  to  receive  a  license 
from  the  board  of  dental  examiners,  unless  In 
addition  to  the  other  qualifications  prescribed 
by  said  board,  such  person  has  graduated  and 
received  a  diploma  from  the  faculty  of  a  repu- 
table chartered  Institution  where  this  specialty 
Is  taught,  either  under  the  authority  of  one  of 
the  states  of  the  United  States,  or  of  a  foreign 
government  acknowledged  as  such  or  fihall 
have  received  a  license  from  the  board  of  den- 
tal examiners  of  any  other  state.  •  •  •"  It 
will  thus  be  seen  that  by  section  1  of  the  act 
of  1889  the  possession  of  a  license,  either  per- 
manent or  temporary,  from  the  board  of  den- 
tal examiners  of  this  state,  was  a  condition 


precedent  to  the  right  to  engage  in  the  prac- 
tice of  dentistry.  This  section,  however,  was 
repealed  by  the  amendment  of  1891,  which  lat- 
ter act  DOW  makes  It  lawful  for  any  person  to 
practice  dentistry  In  this  state  If  he  possesses 
the  "other  qualifications"  prescribed  by  the 
board,  and.  In  addition  thereto,  is  a  graduate 
of,  and  holds  a  diploma  from,  a  reputable 
chartered  Institution  where  the  specialty  of 
dentistry  Is  taught,  or  If  he  has  received  a 
license  to  practice  from  the  board  of  dental 
examiners  of  any  other  state.  The  act,  as 
now  In  force,  nowhere  declares  that  a  license 
from  the  board  of  examhiers  of  this  state  is 
necessary,  nor  does  It  make  unlawful  the  prac- 
ticing of  dentistry  In  this  state  without  such 
a  license.  If,  therefore,  one  possesses  the  "oth- 
er qualifications,"  and  is  a  graduate,  and  holds 
the  prescribed  diploma,  or  a  license  from  a 
board  of  examiners  of  another  state,  he  may, 
so  far  as  this  act  Is  concerned,  lawfully  prac- 
tice dentistry  In  this  state.  Doubtless,  It  was 
the  design  to  provide  that  proof  of  gradua- 
tion and  possession  of  the  diploma  or  foreign 
license  should  be  made  to  the  board  of  exam- 
iners of  this  state,  and  also  that.  If  the  appli- 
cant possessed  the  "other  qualifications"  call- 
ed for  by  the  act,  the  board  should  then  issue 
him  a  license;  and  It  may  be  conceded  that  It 
was  also  the  Intention  to  provide  that  no  one 
not  holding  such  a  license  should  engage  In 
the  practice  of  dentistry;  but.  If  such  was  the 
Intention,  the  legislature  has  not  so  expressed 
it;  and  In  passing  upon  a  penal  statute,  such 
as  this  Is,  we  must  not  extend  It  by  a  forced 
construction  to  cover  cases  not  within  Its  pro- 
visions. In  the  state  of  this  record  It  appears 
that  the  defendant  possesses  the  "other  quali- 
fications" which  the  act  requires  (at  least,  it 
Is  not  charged  that  he  does  not),  and  that  he  Is 
also  a  graduate  of  a  reputable  Institution,  and 
holds  the  prescribed  diploma.  The  mere  fiict 
that  the  defendant  does  not  hold  a  license 
from  the  state  board  of  dental  examiner!  of 
this  state— It  not  being  required  by  the  stat- 
ute—does not  render  him  guilty  of  vlolatUig  Its 
provisions.  The  judgment  is  reversed,  with 
Instructions  to  discontinue  further  proceedings 
under  this  information.    Reversed. 


(X  Colo.  130) 
McCIiURE  et  al.  v.  BOARD  OF  COM'RS  OF 

LA  PLATA  COUNTY. 
(Supreme  Court  of  Colorado.     Sept.  21,  1890.) 

ADM1S18TRATOR9  —  UnINVENTORIED  ASSETS  — AC- 
TION— Prayek  for  Rbuef — Judg- 
ment—Limitations. 

1.  In  an  action  to  establish  a  trust,  and  to  fol- 
low the  trust  funds  into  the  hands  of  the  trus- 
tee's administrators,  and  to  compel  them  to  apply 
such  funds  to  the  sntisfactlon  of  plaintiff's  judg- 
ment before  satisfying  any  other  claims  against 
the  estate,  the  mere  fact  that  the  evidence  does 
not  warrant  the  court  in  following  the  trust  fund, 
and  impressing  upon  it  a  lien,  does  not  preclude 
it  from  rendering  a  Judgment  against  detendanta 
for  such  sum  as  it  may  tind  to  be  due. 

2.  Under  Mills'  Ann.  St.  |  4780,  subd.  4,  which 
provides  tiiat  all  demands  against  an  f.state  not 
exliibited  in   the  county   court   within   one  year 
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from  admiuistration  shall  be  barred,  nnlees  such 
creditor  shall  find  other  estate  of  the  deceased 
not  inventoried;  and  section  4792,  which  provides 
that  creditors  who  may  sue  in  the  district  court 
within  one  year  from  the  issuing  of  letters  shall 
share  in  the  proceeds  of  the  estate  in  the  same 
manner  as  if  such  demand  had  been  exhibited  in 
the  county  court  within  the  same  time, — an  action 
brought  b}'  a  claimant  in  the  district  court  after 
one  year  from  the  iHsuiince  of  letters  is  not  barred 
by  the  oiio-yoar  limitation,  but  the  judgment 
therein  remlered  can  be  sjitisfied  ouly  from  the 
uninrentoried  projierty  of  the  estate. 

Appeal  from  district  court,  La  Plata  county. 

Action  by  the  board  of  county  eouimlsslon- 
ers  of  the  county  of  La  Plata  against  T.  J. 
McClure  and  others,  administrators  of  the  es- 
tate of  John  Raid,  deceased,  to  recover  taxes 
alleged  to  have  been  collected  by  decedent  in 
his  lifetime,  and  unaccounted  for  to  the  county. 
Prom  a  judgment  in  favor  of  plaintiffs,  defend- 
ants appeal.     Affirmed. 

Russell  &  Rltter,  for  appellants.  Galbreatb 
&  Searcy,  for  appellees. 

CAMPBELL,  J.  In  1887,  John  Keld  was 
elected  county  treasurer  of  La  Plata  county. 
During  his  term  of  office  he  collected  taxes  be- 
longing to  the  county,  some  of  which  were  not 
accoimted  for  by  him,  or  turned  over  to  the 
county  In  his  behalf.  In  1890  he  died  Intes- 
tate, leaving  property  which  came  Into  the 
bands  of  the  administrators  of  his  estate,  who 
were  appointed  and  qtiallfied  as  such  in  March 
of  that  year.  This  action  was  instituted  by 
the  board  of  county  commissioners  in  January, 
1892,  against  the  administrators  to  recover  the 
^ount  of  taxes  belonging  to  the  county  not 
turned  over  to  it;  and  additional  relief  was 
prayed  that  the  judgment  for  the  sum  found  to 
be  due  should  be  made  a  preferred  claim 
against  the  property  that  had  come  into  the 
hands  of  the  administrators,  upon  the  ground 
that  it  was,  in  part,  at  least,  the  proceeds  of 
the  trust  funds  of  the  county.  Upon  the  first 
trial  the  district  court  gave  judgment  against 
the  administrators  of  the  estate  for  the  amount 
found  to  be  due,  and  made  the  same  a  first 
lieu  upon  the  assets  of  the  estate  then  under 
their  control.  Upon  an  appeal  to  this  court 
from  that  judgment  it  was  reversed  on  the 
ground  of  a  failure  In  the  proof  to  show  tliat 
any  of  the  trust  funds  wrongfully  converted 
by  the  treasurer  went  into  the  assets  that  came 
Into  the  hands  of  the  administrators.  The 
opinion  Is  reported  In  19  Colo.  122,  34  Pac. 
7G3.  At  the  second  trial  the  district  court 
found  that  the  sum  of  f  1.3,330.07  was  due  to 
the  county,  and  gave  judgment  for  that  sum; 
but.  Inasmuch  as  the  action  was  not  brought 
until  after  the  expiration  of  more  than  one 
year  from  the  time  letters  of  administration 
were  granted,  it  was  adjudged  that  this  amount 
was  "to  be  recovered  and  paid  out  of  proper- 
ty belonging  to  the  estate  of  said  John  Reid, 
deceased,  which  has  not  been  inventoried.  In 
accordance  with  the  provisions  of  subdivision 
4,  §  4780,  Mills'  Ann.  St."  From  this  judg- 
ment the  'administrators  have  appeiiled,  and 
seek  to  reverse  it  upon  two  principal  grounds. 


The  section  of  the  statute  cited  provides  that 
all  demands  not  exhibited  In  the  county  court 
for  allowance  within  one  year  from  the  time 
letters  of  administration  are  granted  shall  be 
forever  barred,  unless  such  creditor  shall  find 
other  estate  of  the  deceased  not  inventoried  or 
accounted  for  by  the  administrator,  in  which 
case  his  claim  shall  be  paid  pro  rata  out  of 
such  subsequently  discovered  estate.  Section 
4792,  Mills'  Ann.  St,  provides  that  creditors 
who  may  bring  their  actions  in  tlie  district 
court  at  any  time  within  one  year  from  the  is- 
suing of  letters  of  administration  shall  share 
in  the  proceeds  of  the  estate  In  the  same  man- 
ner as  if  such  demand  had  been  exhibited  in 
the  county  court  within  the  same  time. 

The  first  error  assigned  and  argued  Is  that 
this  action  was  instituted  to  establish  a  trust, 
and  to  follow  the  trust  funds  belonging  to  the 
county  Into  the  hands  of  the  administrators, 
and  to  compel  them  to  apply  such  funds  to  the 
satisfaction  of  plaintiff's  judgment,  before  sat- 
isfying any  other  claims  against  the  estate. 
Failing  in  this.  It  Is  said  that  the  court  lost 
jurisdiction  to  proceed  further,  and  to  do  so 
would  change  the  character  of  the  action  from 
one  in  equity  Into  an  ordinary  action  at  law 
for  the  recovery  of  q  money  judgment  This, 
however,  is  a  misconception  of  the  character  of 
the  action,  as  well  as  an  »Tor  as  to  the  scope 
and  effect  of  otu:  code  procedure.  If  the  facts 
set  forth  In  the  complaint  are  established  by 
the  evidence,  any  relief  to  which  the  plaintiff 
is  entitled  should  be  given  by  the  court,  re- 
gardless of  the  prayer  for  relief.  Before  the 
court,  in  any  event,  could  establish  a  lien,  it 
was  necessary  that  a  money  judgment  should 
be  rendered.  The  mere  fact  that  the  evi- 
dence does  not  warrant  the  court  in  tollowlng 
the  trust  fund  and  impressing  upon  it  a  lien 
does  not  preclude  it  from  rendering  a  judg- 
ment against  the  defendants  for  such  sum  as 
it  may  find  to  be  due.  Kayser  v.  Maugham. 
8  Colo.  232,  6  Pac.  803;  Nevln  v.  Lulu  &  White 
Silver  Min.  Co.,  10  Colo.  357,  15  Pac.  611. 

The  other  objection  is  that,  since  the  board 
did  not  beghi  this  action  in  the  district  court 
or  exhibit  its  claim  in  the  county  court,  within 
one  year  from  the  time  letters  of  administra- 
tion were  granted,  it  could  not  thereafter  sue 
upon  the  claim  in  the  district  court,  but  must 
go  before  the  county  court  there  file  its  claim, 
and,  if  successful  in  discovering  property  be- 
longing to  the  estate  not  then  inventoried  or  ac- 
counted for,  the  county  court  may  allow  its 
chiim  to  be  paid  out  of  such  discovered  assets. 
We  think  this  objection  not  tenable.  A  prop- 
er construction  of  the  sections  of  the  statute 
cited  is  that  chiims  which  are  sued  upon  In  the 
district  court  within  the  year  stand  upon  an 
equal  footing  with  those  filed  in  the  county 
court  within  the  same  time,  and  that  actions 
on  claims  may,  in  the  first  instance,  be  brought 
in  the  district  court  after  the  expiration  of  one 
year  (and  ai'e  not  barred),  the  same  as  can 
claims  be  exhibited  in  the  county  court  after 
the  expiration  of  that  period;  but  the  judg- 
ments upon  such  claims  In  the  district  court 
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are  to  be  satisfied  the  same  as  are  claims  filed 
In  the  county  court  after  the  year,  viz.  out  of 
property  not  InTentorled  or  accounted  for  by  the 
administrators.  In  the  case  of  Thorn  v.  Wat- 
son, 5  Gllman,  26,— a  case  similar  to  the  one 
at  bar,— the  supreme  court  of  Illinois,  In  con- 
struing a  section  of  their  statute. from  which 
ours  seems  to  be  taken,  held  that  it  did  not 
prevent  the  bringing  of  an  action  at  any  dis- 
tance of  time,  provided  the  same  was  not  bar- 
red by  some  other  statute,  If  the  creditor  could 
djscover  property  not  inventoried  or  accounted 
for  by  the  administrator;  and  tliat  such  cred- 
itor had  the  right  to  have  his  daim  passed  up- 
on by  the  conrt,  and  recover  a  judgment  pres- 
ently for  the  amount  due,  If  anything,  to  be 
satisfied  out  of  any  estate  that  might  be  found 
not  Invraitorled  or  accounted  for  by  the  ad- 
ministrator. The  docti-ine  of  this  case  was 
followed  by  the  same  court  In  the  cases  of  Judy 
V.  Kelley,  11  111.  211;  Bradford  v.  Jones,  17 
IlL  93;  Peacock  v.  Haven,  22  III.  23;  Rosen- 
thal V.  Magee,  41  111.  370.  These  cases  are  au- 
thority for  the  proposition  that,  although  the 
claim  of  the  creditor  is  not  sued  upon  in  the 
district  court  within  the  year,  nevertheless  the 
same  is  not  thereby  barred.  The  only  effect 
of  such  failure  to  sue  within  that  time  Is  that 
the  creditor  Is  deprived  of  the  right  to  a  dis- 
tributive share  in  the  inventoried  assets.  The 
suit  may  proceed  to  Judgment,  which,  however, 
must  be  special  in  character,  and  limited,  as 
In  the  judgment  here  reviewed,  to  a  satisfac- 
tion out  of  uninventorled  property  of  the  es- 
tato.  Perceiving  no  error  In  the  record,  the 
judgment  below  Is  affirmed.     Affirmed. 


(23  Colo.  145) 

BROWN  et  al.  v.  CHALLIS. 
(Supreme  Court  of  Colorado.     Oct.  6,  1896.) 

Ketkospective  Laws— Pabtition  of  Hinino 
Pkopbrtv. 
The  act  of  April  8,  1893,  amending  Mills' 
Ann.  St.  i  3346,  relating  to  the  partition  or  sale, 
if  partition  cannot  be  had,  of  lands  held  in  ten- 
ancy in  common  or  joint  tenancy,  etc.,  and  declar- 
ing that  the  provisions  of  that  section  shall  ngt 
apply  to  lode  mines  or  lode-mining  claims  when 
it  appears  that  the  property  cannot  be  partitioned 
without  prejudice  to  the  owners,  is  prospective 
merely,  and  does  not  affect  actions  for  the  parti- 
tion of  property  commenced  before  the  passage  of 
such  act. 

Error  to  district  court,  Gunnison  county. 

Action  by  George  T.  ChaUis  against  James 
P.  Brown  and  others  for  the  partition  of  a 
mining  claim.  From  an  order  directing  a  sale 
of  the  property  and  a  division  of  the  proceeds 
among  the  owners,  the  defendants  bring  er- 
ror.   Affirmed. 

This  action  was  commenced  by  George  T. 
ChaUis,  defendant  in  error,  against  plaintiffs 
In  error,  for  the  partition  of  the  Iron  Duke 
Lode-Mining  Chiim,  situate  In  Elk  mbiing  dis- 
trict, Gunnison  covmty,  Colo.  At  the  time  the 
action  was  instituted,  the  following  statute 
was  in  force:  "When  any  lands,  tenements 
or  hereditaments  shall  be  held  in  joint  tenan- 
cy, tenancy  In  common  or  coparcenary,  wheth- 


ef  such  rightor  title  be  derived  bypurchase,  de- 
vise or  descent,  or  whether  any,  all  or  a  part 
of  such  claimants  be  of  full  age,  or  minors,  It 
shall  be  lawful  for  one  or  more  of  the  per- 
sons Interested,  by  themselves.  If  of  full  age, 
or  by  their  guardians,  if  minors,  to  present  to 
the  district  court  of  the  county  where  such 
lands  or  tenements  lie;  or  where  the  hinds  and 
tenements  He  In  different  counties,  In  the  dis- 
trict covfft  of  the  county  In  which  the  major 
part  of  such  lands  lie;  but  tf  the  major  part 
of  such  lands  do  not  He  in  any  one  county, 
then  to  the  district  court  of  any  county  m 
which  any  of  such  lands  He,  their  petition 
praying  for  a  division  and  partition  of  such 
premises,  according  to  the  respective  rights  of 
the  parties  interested  therein,  and  for  a  sale 
thereof,  if  It  shall  appear  that  partition  can 
not  be  made  without  great  prejudice  to  tba 
owners."  Mills'  Ann.  St.  §  3346.  While  the 
action  was  pending,  and  before  Judgment,  viz. 
April  8, 1893,  the  foregoing  section  was  amend- 
ed by  adding  the  following:  "Provided,  that 
the  provisions  of  this  act  shall  not  apply  to 
lode  mines,  or  lode  mining  claims,  or  to  mining 
property  where  the  commissioners  appointed 
hy  the  court  report  that  the  same  cannot  be 
partitioned  consistently  with  the  interests  of 
the  estate,  or  without  great  prejudice  to  the 
owners."  Sess.  Laws  1893,  p.  358.  It  Is  ad- 
mitted that  the  parties  to  the  suit,  plaintiff  and 
defendants,  were  tenants  in  common  In  the 
Iron  Duke  Lode-Mining  Claim.  It  Is  further 
admitted  that  the  premises  cannot  be  parti- 
tioned without  great  prejudice  to  the  owners. 
The  court  thereupon  ordered  a  sale  of  the 
property,  and  a  division  of  the  proceeds  be- 
tween the  owners. 

The  following  provisions  of  the  constitution 
and  statutes  are  referred  to  In  the  opinion: 

"That  no  ex  post  facto  law,  nor  law  Impair- 
ing the  obligation  of  contracts,  or  retrospective 
In  Its  operation,  or  making  any  irrevocable 
grant  of  special  privileges,  franchises  or  Im- 
munities, shall  be  passed  by  the  general  as- 
sembly."   Bill  of  Rights,  S  11- 

"Sectlon  1.  That  chapter  101  of  the  General 
Statutes  of  the  state  of  Colorado,  entitled  'Stat- 
utes,' be  amended  by  adding  thereto  the  fol- 
lowing section,  which  shaU  stand  as  section 
6:  Sec.  6.  The  repeal,  revision,  amendment 
or  consolidation  of  any  statute,  or  pax-t  of  a 
statute,  or  section  or  part  of  a  section  of  any 
statute  shall  not  have  the  effect  to  release, 
extinguish,  alter,  modify  or  change  in  whole  or 
to  part  any  penalty,  forfeiture,  or  liability, 
either  civil  or  criminal,  which  shall  have  been 
incurred  under  such  statute,  unless  the  re- 
pealing, revising,  amending  or  consolidating 
act  shaU  so  expressly  provide;  and  such  stat- 
ute or  part  of  a  statute,  or  section  or  part  of 
a  section  of  a  statute  so  repealed,  amended  or 
revised,  shall  be  treated  and  held  as  still  re- 
maining in  force  for  the  purpose  of  sustaining 
any  and  all  proi>er  actions,  suits,  proceedings 
and  prosecutions,  as  weU  criminal  as  civU,  tor 
the  enforcement  of  such  penalty,  forfeiture 
or  liability,  as  weU  as  for  the  purpose  of  sus 
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taining  any  Judgment,  decree  or  order  wUich 
can  or  may  be  rendered,  entered  or  made  in 
such  actions,  suits,  proceedings  or  prosecutions 
imiwsing,  inflicting  or  declaring  such  penalty, 
forfeiture  or  llabUity."  Bess.  Laws  1891,  p. 
366. 

Thomas  C.  Brown,  for  plaintiffs  in  error.  S. 
D.  Cramp,  for  defendant  in  error. 

IIAYT,  C.  J.  (after  stating  the  facts).  Tlie 
rigiit  of  the  district  court  to  order  a  saie  of 
mining  propeity  under  the  statute,  where  It 
cannot  be  partitioned  without  great  prejudice 
to  the  owners,  In  a  cause  commenced  before 
the  adoption  of  the  amendment  of  1893,  is  the 
single  question  presented  by  this  record.  It 
Is  admitted  that  if  the  proviso  of  April  8,  1803, 
which  in  terms  prohibits  the  sale  of  mining 
property  In  a  partition  proceeding,  applies  to 
this  case,  then  the  Judgment  of  the  district 
court  is  erroneous,  and  must  be  reversed.  Ap- 
pellants claim  that  the  act  In  question  affects 
merely  the  remedy,  and  is,  therefore,  not  ob- 
noxious to  the  constitutional  provision.  The 
action  having  been  commenced  prior  to ,  the 
passage  of  the  act,  the  district  court  held  that 
the  amendment  did  not  govern,  but  that  the 
cause  of  action  was  protected  by  the  provi- 
sion of  the  bill  of  rights  inhibiting  retrospec- 
tive legislation.  Retrospective  legislation  has 
always  been  condemned  by  the  courts  as  un- 
fair and  prejudicial,  so  that,  in  the  absence  of 
any  constitutional  restriction,  the  courts  have 
universally  construed  all  legislation  as  pro- 
spective only  in  its  operation,  unless  by  the 
plain  and  positive  language  of  the  act  an  in- 
tent was  manifest  to  make  Its  provisions  retro- 
spective. As  this  ruling  of  the  courts  was 
founded  upon  the  plainest  principles  of  nat- 
ural Justice,  -it  has  l>een  extended,  and  giv- 
en a  place  in  the  constitutions  of  several 
of  the  states,  Including  Colorado.  These  con- 
stitutional provisions,  although  couched  in 
somewhat  different  phraseology,  aim  at  the 
same  evils,  and  are  substantially  alike.  They 
have  been  before  the  courts  for  consideration 
in  numerous  instances,  and,  as  a  result  of  the 
decisions,  the  rule  has  become  fixed,  which, 
on  the  one  hand,  denies  the  right  of  the  leg- 
islature to  create  a  new  ground  for  the  sup- 
port of  an  existing  cause  of  action,  or  to  take 
away  any  legal  defense  to  such  action,  while, 
on  the  other,  any  ground  upon  which  an  ac- 
tion is  founded  cannot  be  annulled,  or  any  new 
bar  thereto  created.  Railway  Co.  v.  Wood- 
ward, 4  Colo.  162;  French  v.  Deane,  19  Colo. 
504,  36  Pac.  609;  Rich  v.  Flanders,  39  N.H. 
347;  K^nt  v.  Gray,  53  N.  H.  576;  De  Cordova 
V.  City  of  Galveston,  4  Tex.  470.  Hhilng 
property,  from  its  very  nature,  is  not,  as  a  rule, 
susceptible  of  partition.  The  ores  are  un- 
evenly distributed,  while  the  values  are  purely 
conjectural  until  tested  by  extended  develop- 
ment and  careful  tests,  which  can  only  be  ob- 


tained as  the  result  of  a  vast  expenditure  of 
money  and  time;  so  that  It  is  known  in  ad- 
vance of  bringing  suit  for  partition  that  tbe 
only  feasible  relief  that  can  be  awarded  Is  a 
decree  for  the  sale  of  the  property.  Take 
away  this  relief,  and  no  cause  of  action  can 
be  maintained.  This  is  not  a  case  where  a 
substantial  remedy  has  been  left  imder  tbe 
statute,  but  where  the  nature  and  extent  of 
such  remedy  has  been  abridged;  for,  If  we 
give  the  statute  the  construction  contended  for 
by  appellants,  no  relief  whatsoever  can  be  bad. 
But  the  action  must  be  dismissed,  although  a 
perfect  right  of  action  existed  at  the  time  the 
.proceeding  was  instituted.  Of  such  a  statute, 
in  Kent  v.  Gray,  53  N.  H.  579,  it  is  said:  "A 
statute  abolishing  the  action  of  assumpsit,  and 
substituting  for  it  the  action  of  debt,  might  be 
applied,  without  injustice,  to  existing  causes 
of  action  not  in  suit;  but  it  could  not  be  con- 
stitutionally applied  to  oppress  a  plaintiff  in  a 
pending  suit  in  assumpsit  Having  incurred 
expense  in  bringing  a  proper  suit,  and  pursu- 
ing a  remedy  provided  I^  law,  it  would  be  un- 
just to  turn  bim  out  of  court,  render  a  Judg- 
ment against  him  for  the  defendant's  costs, 
and  leave  him  to  another  remedy,  in  tbe  pur- 
suit of  which  he  might  again  be  defeated  in 
the  same  manner  by  another  statute.  In  one 
sense,  such  legislation  would  affect  the  remedy 
only;  but,  in  the  constitutional  sense.  It  would 
be  retrospective,  injurious,  oppressive,  and  un- 
just, and  therefore  unconstitutional;  and  it  is 
not  apparent  how  the  constitutional  sense,  in 
such  a  case,  would  be  elucidated  by  a  distinc- 
tion between  a  right  and  a  remedy.  Tbe  In- 
justice would  be  manifest,  and  the  test  given 
by  the  bill  of  rights  is,  not  the  disthiction  be- 
tween right  and  remedy,  but  the  distinction 
between  right  and  vrrong.  On  other  subjects 
the  ground  of  Judicial  decision  is  not  ordinarily 
understood  to  be  so  broad  as  the  general  prin- 
ciples of  Justice,  but,  on  this  subject  of  retro- 
spective legislation,  those  principles  are  tbe 
constitutional  ground  amply  supported  by  the 
authorities."  It  is  idle  to  attempt  to  draw  a 
distinction  in  law  between  a  right  which  does 
not  exist  and  one  that  cannot  be  enforced. 
Right  and  remedy  are  reciprocal.  Take  away 
a  plaintiff's  remedy,  and  you  destroy  the  value 
of  his  right.  A  constitutional  inhibition  goes 
to  the  substance  of  the  evil,  not  the  shadow. 
This  was  evidently  the  view  taken  by  the  dls- 
"  trict  cotirt,  and  its  Judgment  must  be  upheld 
upon  constitutional  grounds,  without  reference 
to  tbe  saving  act  of  1893.  This  statute  appears 
to  have  been  largely  copied  from  the  Revised 
Statutes  of  the  United  States.  Originally,  It 
applied  to  criminal  cases  only;  but,  as  adopt- 
ed by  our  legislature,  it  embraces  civil  as  well 
as  criminal  matters.  See  U.  S.  v.  Relslnger, 
128  U.  S.  398,  9  Sup.  Ct.  99.  As  the  Judgment 
of  the  district  court  must  he  upheld  upon  con- 
stitutional grounds,  the  effect  of  this  act  will 
not  be  determined.   Judgment  affirmed. 
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PEOPLE  ex  rel.  McGAFPEY  et  al.  t.  DIS- 
TRICT COURT  OF  ARAPAHOE 
COUNTY  et  aL 

(Supreme  Court  of  Colorado.     Oct   14,    1896.) 

CoHBTmmoNAi.  Law  —  Btatotb  f  amid  at  Bpa- 
oiAL  Session  —  Govbrnob'b  Pboolamatiok  — 
Elections  —  Cbktification  of  Nominations  — 
JuRisoicTioN  OP  District  Court. 

1.  Under  Const  art  4,  {  9,  providing  that  the 
governor  may  conTene  the  legislature  in  special 
lession  by  proclamation  stating  the  purpose  there- 
of, bat  that  sncb  session  shall  transact  no  buai- 
neea  other  than  that  specifically  designated  there- 
in, a  proclamation  calling  a  special  session,  and 
naming  as  one  of  the  objects  "to  enact  that  the 

'  law  relating  to  elections,  etc.,  be  amended  so  as 
to  proTide,  mentioning  m  detail  the  amendments 
desired,  submitted  the  whole  subject-matter  to 
the  legislature,  rendering  valid  an  amendment  re- 
lating to  the  jurisdiction  of  the  district  court  to 
determine  controversies  arising  between  officials 
charged  with  the  duties  under  the  election  laws 
and  any  candidate  or  the  officers  or  representa- 
tives of  any  political  party,  even '  though  such 
amendment  was  not  specifically  named  in  the 
proclamation. 

2.  Two  factions  of  the  People's  party  of  Oolo- 
r.ido  held  separate  conventions,  one  at  Denver 
And  one  at  Fueblo,  each  claiming  to  be  the  gen- 
uine convention  of  the  party.  Both  conventions 
adopted  the  same  emblem,  and  nominated  tickets. 
The  secretary  of  state  decided  that  the  ticket 
nominated  at  Denver  was  the  regular  People's 
party  ticket,  and  entitled  -to  ose  the  emblem 
named,  to  the  exchision  of  the  other.  Thereupon 
the  representatives  of  the  Pueblo  convention  made 
iipplioation  to  the  district  court  for  an  order  di- 
recting the  secretory  of  state  to  certify  the  ticket 
nominated  at  Pueblo  as  the  regular  People's  party 
ticket,  giving?  to  such  party  the  emblem  chosen. 
IJild,  that  this  was  a  controversy  between  an 
official  charged  with  a  duty  under  the  election 
laws  and  the  representatives  of  a  political  par- 
ty, within  the  the  meaning  of  Act  1894,  amend- 
ing the  election  law,  and  giving  to  the  district 
oourt  jurisdiction  of  such  controversies. 

Application  by  A.  B.  McOaffey  and  others  for 
a  writ  of  prohibition  directed  to  the  district 
court  of  Arapahoe  county  and  others.  Writ 
denied. 

This  action  grows  ont  <rf  a  contest  between 
two  factions,  each  claiming  the  right  to  file 
nominatlona  of  and  for  the  People's  party,  and 
to  use  the  emblem  of  that  party,  to  wit,  the  de- 
vice known  as  the  "Cottage  Home."  Elacb  par- 
ty claims  that  It  constitutes  the  only  genuine 
People's  party;  one  convention  having  met  in 
fbe  city  of  Denver,  on  September  7,  1806,  and 
the  other  In  the  city  of  Pueblo,  two  days  later. 
The  contest  originally  arose  before  the  secretaiy 
of  state,  who  decided  In  favor  of  the  list  of 
nominees  nominated  at  Denver,  and  that  the 
ticket  so  nominated  was  entitled  to  use  the 
"Cottage  Home"  emblon.  From  the  secretary 
of  state  the  matter  was  carried  into  the  dis- 
trict court  of  Arapahoe  county.  That  court,' 
upon  a  final  hearing,  decided  in  fbvor  of  the 
ticket  nominated  at  Pueblo,  and  against  tbe 
ticket  nominated  In  Denver,  and  directed  the 
secretary  of  state  to  certl^  only  the  former  of 
the  two  tickets  upon  tbe  ofilcial  ballots,  giving 
to  such  ttdset  the  emblem  and  name  of  tbe 
People's  party.  The  unsuccessfol  party  now 
appUei  to  this  court  for  a  writ  of  prohibltloii  to 


restrain  tbe  district  court  from  canytng  into 
effect  Its  Judgment. 

Alexander  Stewart  and  George  W.  Taylor; 
for  relators.  Patterson,  Richardson  &  Hawk- 
ins  and  W.  J.  Thomas,  for  respondents. 

PER  CURIAM.  The  jurisdiction  of  the  dis- 
trict court  to  entertain  the  proceeding  instituted 
befbre  It  Is  alone  challenged  In  this  proceeding. 
The  merits  of  the  controversy  between  the  two 
contending  factions  of  the  Populist  party  are, 
therefore.  In  no  manner  before  this  court.  If 
the  district  court  had  jurisdiction.  Its  judgment- 
is  conclusive  upon  the  parties  until  set  aside  or 
modified  upon  review  l^  appeal  or  writ  of  erwr. 
Such  a  review  Is  not  here  sought  The  Juris- 
diction of  the  district  court  Is,  however,  attadc- 
ed  upon  two  grounds:  (1)  The  act  relied  upon 
to  support  tbe  jurisdiction  having  been  passed 
at  tbe  special  1804  session  of  the  legislature.  It 
la  claimed  it  Is  void,  and  of  no  fOrce  or  effect, 
because  not  embraced  within  the  call  by  tb« 
governor  for  such  special  session.  (2)  The  sec- 
ond claim  Is  that  the  act,  if  constitutional,  con- 
fers upon  the  courts  named  therein  jurisdiction 
to  hear  and  determine  only  such  matters  as  tbe 
secretary  might  have  determined  in  the  first 
Instance,  to  wtt,  matters  of  form;  and  not  such 
a  controversy  as  was  raised  by  the  pleadings, 
and  was,  in  fiict,  determined  by  the  Judgment  of 
the  district  court.  In  support  of  the  flist 
ground,  section  0,  art  4,  of  the  state  constito- 
tton  Is  relied  upon.  It  reads:  "Sec.  9.  The 
governor  may,  on  extraordinary  occasions,  con- 
vene the  general  assembly  by  proclamation,  stat- 
ing therein  the  purpose  for  which  It  Is  to  assem- 
ble, but  at  such  special  session  no  business  shall 
be  transacted  other  than  that  specifically  named 
In  the  proclamation."  The  call  for  the  special 
session  of  the  legislature  in  1894  Issued  In  pur- 
suance of  the  foregoing  constitutional  provision 
contained,  among  other  subjects  submitted  for 
legislation,  the  following:  '.'29.  To  enact  that 
tbe  law  In  relation  to  elections,  etc..  In  thla 
state,  known  as  the  'Australian  Ballot  Law,'  be 
amended  so  as  to  provWe."  This  Is  followed  by 
pBragniphs  designating  In  detail  the  amend- 
ments which  the  executive  desired  the  legisla- 
ture to  make.  The  governor,  by  specially  desig- 
nating In  the  prodamatlon  convening  the  gen- 
eral assembly,  as  one  of  the  subjects  of  l^tela- 
tlon,  the  law  In  relation  to  elections,  etc..  In 
this  state,  known  as  tbe  "Australian  Ballot 
Law,"  for  amendment,  must  be  held  to  have 
submitted  the  whole  subject-matter  of  sncb  act 
for  legislative  action  thereon.  He  had  no  more 
authority  to  go  further  than  this,  and  specify 
the  particular  character  of  the  amendments 
that  were  to  be  voted  upon,  than  he  would  have 
bad  to  have  prepared  the  bills,  and .  attached 
them  to  his  call,  and  directed  the  legislature  to 
have  passed  or  rejected  tbe  same,  without 
Amendment.  Such  specific  Instructions  can,  at 
best,  be  regarded  as  advisory  only,  and  not  aa 
limiting  the  character  of  legislation  that  might 
be  bad  upon  tlie  general  subject  of  tbe  Austra- 
lian ballot  law.  In  re  Governor's  Proclama- 
tion, 19  Cok).  333,  35  Pac.  53a 
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The  second  objection  urged  to  the  jurisdic- 
tion of  the  district  court  calls  for  a  determina- 
tion of  the  force  and  effect  of  the  amendment 
to  the  Australian  baU6t  law  made  at  the  spe- 
cial session.  In  order  that  we  may  pass  in- 
telligently upon  this  amendment,  it  will  be  nec- 
essary to  consider  the  state  of  the  law  prior 
thereto,  and  the  defects,  if  any,  which  the  leg- 
islature had  in  mind  at  the  time  of  malilng 
th«  change.  What  is  known  as  the  "Austra- 
lian Ballot  Law"  was  adopted  by  the  Eighth 
general  assembly  of  the  state  of  Colorado,  in 
the  year  1891.  WhUe  the  act  In  Its  mahi 
features  follows  the  Australian  ballot  system 
in  force  elsewhere,  some  new  provisions  are  in- 
serted, while  others  are  modified  in  many  es- 
sential particulai-s.  Soon  after  the  talcing  ef- 
fect of  the  act,  controversies  arose  with  refer- 
ence to  the  proper  constniction  to  be  placed  up- 
on certain  portions  of  the  statute.  The  case 
of  People  V.  District  Court,  18  Colo.  26,  31  Pac. 
339,  was  a  contest  between  rival  factions  of  a 
political  party;  but  in  this  case  the  two  con- 
tending factious  are  claiming  the  same  emblem, 
while  in  the  case  reported  in  18  Colo.,  31  Pac, 
different  emblems  were  adopted.  In  that  case 
it  was  held,  after  careful  consideration,  that 
the  controversy  presented  was  not  one  con- 
templated by  the  legislature  at  the  time  of  the 
passage  of  the  act,  and  therefore  not  provided 
for;  that  under  the  law  as  it  then  existed 
neither  the  secretary  of  state  nor  the  courts 
were  empowered  to  determine  as  between  two 
contending  factions  of  a  political  party,  which. 
If  either,  was  entitled  to  represent  such  party. 
In  passing  upon  that  case  the  court  plainly  in- 
timated that  additional  legislation  was  neces- 
sary In  order  that  the  full  benefits  of  ballot  re- 
form might  be  secured.  This  is  apparent  from 
the  following  extracts,  taken  from  the  opinion: 
"Here  we  have  to  deal  with  two  conventions, 
each  claiming  the  right  to  represent  the  same 
political  party.  The  act  itself  will  be  searched 
in  vain  for  any  provision  for  such  a  contingen- 
cy. It  was  not  contemplated  by  the  legisla- 
ture, and  therefore  not  provided  for.  It  should 
not  be  a  matter  of  surprise  that  the  act,  as 
originally  passed,  is  not  perfect  in  all  par- 
ticulars. The  beneficent  laws  of  the  world 
have  grown  with  time,  as  the  result  of  experi- 
ment and  amendment.  •  •  •  our  conclu- 
sion is  that  under  the  circumstances  disclosed 
by  this  record,  neither  the  secretary  of  state 
nor  the  courts  are  called  upon  to  decide  which 
of  the  two  rival  conventions  was  entitled  to 
act  for  the  Democratic  party  of  Colorado. 
Until  some  statute  clothes  some  tribunal  with 
such  power,  the  matter  should,  in  our  judg- 
ment, be  left  for  adjustment  elsewhere."  The 
statute  prohibits  the  use  of  the  same  emblem 
for  two  sets  of  nominations.  The  importance 
of  a  strict  enforcement  .of  this  provision  arises 
from  another  provision  of  the  act,  to  the  effect 
that  the  voter  may  vote  for  a  whole  set  of 
nominations  by  placing  a  cross  upon  the  offi- 
cial ballot  opposite  the  emblem  of  the  party 
making  such  nominations,  and  depositing  the 
same  iu  the  ballot  box.    A  cross  opposite  an 


emblem  used  \n  common  by  two  parties  would 
necessitate  the  rejection  of  the  ballot,  for  the 
reason  that  the  Intent  of  the  voter  could  not 
be  ascertained.  Consequently,  where,  as  here, 
the  emblem  Is  In  controversy  between  two 
factions,  unless  some  ofiicer,  board,  or  tribu- 
nal is  authorized  to  settle  such  dispute,  the 
beneficent  provisions  of  the  act  would  be  de- 
feated. By  keeping  in  mind  these  facts,  we 
shall  be  greatly  aided  in  interpreting  the 
'amendment  of  1894,  under  %vhich  the  district 
court  acted  in  assuming  jurisdiction  of  the 
present  controversy. '  This  amendment  reads 
as  follows:  "Whenever  any  controversy  sball 
arise  between  any  official  charged  with  any 
duty  or  function  under  this  act,  and  any  can- 
didate, or  the  officers  or  representatives  of  any 
political  part}',  or  persona  who  have  made  nom- 
inations, upon  the  filing  of  a  petition  by  any 
such  official  or  persons,  setting  forth  in  concise 
form  the  nature  of  mich  controveray  and  the 
relief  sought,  which  petition  shall  be  under 
oath,  It  shall  be  the  duty  of  such  court,  or  the 
judge  thereof  in  vacation,  to  issue  an  order 
commanding  the  respondent  in  such  petition  to 
be  and  appear  before  the  court  or  judge,  and 
answer  wider  oath  to  such  petition;  and  it 
shall  be  the  duty  of  the  court  or  judge  to  sum- 
marily hear  and  dispose  of  any  such  issues, 
with  a  view  of  obtaining  a  substantial  compli- 
ance with  the  provisions  of  this  net  by  the  par- 
ties to  such  controversy,  and  to  make  and  enter 
orders  and  judgments,  and  Issue  the  writ  of 
process  of  such  court,  to  enforce  all  such  orders 
and  judgments.  The  provisions  of  this  act 
shall  be  liberally  construed,  so  as  to  cany  out 
the  Intent  of  this  act,  and  of  political  parties. 
nominees  and  others,  in  proceedings  under  this 
act."  Laws  18M,  p.  Co.  The  contention  of 
petitioners  Is  that  this  act  was  not  intended 
to  clothe  any  tribunal,  such  as  the  district 
court,  with  power  to  hear  and  decide  which  of 
two  rival  conventions  was  entitled  to  act  for  a 
given  political  party.  The  argument  in  sup- 
port of  this  contention  is  based  upon  the  let- 
ter of  the  amendment.  It  Is  urged  that  the 
controversy  here  is  not  one  that  the  secretary 
of  state  is  given  power  to  determine,  for  the 
reason  that  it  is  not  a  controversy  betwe«i  any 
official  charged  with  any  duty  or  function,  and 
any  candidate,  etc.,  and,  therefore,  not  em- 
braced within  the  amendment  The  secre- 
tary, in  this  case,  has  assumed  jurisdiction, 
and  has,  in  fact,  decided  the  controvo^; 
and,  being  about  to  carry  into  effect  his 
judgment  by  excluding  one  ticket  from  the  offi- 
cial ballot,  and  by  awarding  the  "Cottage 
Home"  emblem  to  the  ticket  nominated  at  Den- 
ver, the  claim  now  advanced  by  his  counsel  to 
defeat  the  jurisdiction  of  the  district  court, 
upon  the  ground  that  the  action  of  the  secre- 
tary of  state  was  had  upon  a  matter  over 
which  he  had  no  jurisdiction,  cannot  be  allow- 
ed to  prevail.  Sklimer  v.  Beshoar,  2  Colo. 
383-387.  The  defeated  party  applied  to  the 
district  court  for  relief,  challenging  the  au- 
thority of  the  secretaiy  to  decide  the  contro- 
versy;  and  also  contesting  his  decision  upon 
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the  merits.  We  are  unaulmously  of  the  opin- 
ion that  this  constituted  such  a  controversy 
as  Is  embraced  within  the  amendment  of  1894, 
and  over  which  the  district  court  Is  given  juris- 
diction by  the  express  letter  of  the  statute. 
Moreover,  the  statute  bring  remedial  In  char- 
acter, It  must  be  liberally  construed,  in  order 
that  the  intent  may  be  given  effect.  The  in- 
tent of  the  legislature,  expressed  In  the  amend- 
ment, in  giving  the  district  court  Jurisdiction, 
was  for  the  purpose  of  enforcing  by  the  courts 
a  "substantial  compliance  with  the  provisions 
of  this  act  by  the  parties  to  such  controversy." 
It  is  manifest  that  the  construction  now  con- 
tended for  by  relator  would  defeat  the  very 
purpose  of  the  act,  if  adopted.  Upon  the  rec- 
ord presented  our  conclusion  is,  that  the  dis- 
trict court  had  jurisdiction  to  entertain  the 
cause,  and  determine  the  controversy.  The 
writ  of  prohibition  must,  therefore,  be  denied, 
and  the  proceeding  dismissed.     Writ  dented. 


(23  Colo.  140) 

CHRIST  V.  FLANNAGAN  et  aL 

(Supreme  Court  of  Colorado.     Oct.  15,  1896.) 

Jubisdiotiojj—Waivbr— Execution — SSalb — 

Validity. 

1.  Defendant,  after  a  change  of  venue  has  been 
granted,  by  proceeding  to  trial  without  objection, 
waives  any  question  to  the  jurisdictioH,  due  to 
the  order  for  change  of  venue. 

2.  A  sale  on  execution  sued  out  by  the  assignee 
of  the  judgment  witiiout  revival  of  the  judgment 
after  the  death  of  the  judgment  creditor,  is  not 
void. 

3.  The  fact  that  an  execution  was  issued 
against  a  deceased  defendant  aud  anotlier  does 
not  render  void  the  sale  thereunder  of  his  co-de- 
fendant's land,  ix)th  defendants  having  been 
jointly  liable. 

Error  to  district  court.  El  Paso  county. 

Action  by  George  Christ  against  Frank 
Flannagan  and  another.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   AfHrmed. 

This  action  was  instituted  by  plalntifC  in  error 
against  the.  defendants  in  error  to  remove  an 
alleged  cloud  from  the  title  to  certain  lots  in 
Colorado  City,  El  Paso  county,  Colo.  There 
is  no  dispute  In  reference  to  the  facts,  which 
are  as  follows:  In  1875  a  judgment  was  duly 
rendered  In  one  of  the  justice  courts  of  El 
Paso  county  in  favor  of  E.  T.  Colton  and 
against  one  Fred  Holderer  for  the  sum  of 
$290.  From  this  judgment  an  appeal  was 
duly  taken  to  the  district  court  of  El  Paso 
county,  the  sureties  upon  the  appeal  bond 
being  George  Christ,  plaintiff  in  error,  and 
one  F.  X.  Roman.  While  the  case  was  pend- 
ing In  the  district  court,  an  order  was  made 
and  entered  of  record,  upon  application  of 
tlie  defendant,  changing  the  venue  to  the  dis^ 
trict  court  of  Pueblo  county.  This  Order 
does  not  appear  to  have  been  set  aside,  but 
afterwards  all  parties  appeared  In  the  dis- 
trict court,  and  a  trial  upon  the  merits  waa 
had,  resulting  In  a  verdict  against  the  de< 
fendant  Holderer  for  the  same  amount  as 
the    Judgment    rendered    by    the    justice    of 


the  peace.  Upon  this  verdict  a  judgment 
was  duly  rendered  in  the  month  of  Novem- 
ber, 1876,  against  the  defendant  and  the 
sureties  upon  his  appeal  bond.  To  enforce 
this  judgment,  seveiul  alias  and  pluries  exe- 
cutions were  issued,  but  nothing  was  collect- 
ed thereon.  The  judgment  was  thereafter 
duly  assigned  to  E.  A.  Colburn  and  Frank 
Flannagan.  After  such  assignment,  both  Col- 
ton and  Roman  died,  the  evidence  not  defi- 
nitely showing  the  date  of  such  deaths,  or 
of  either  of  them.  After  the  death  of  Col- 
ton and  Roman,  an  execution  was  sued  out 
In  the  name  of  E.  T.  Colton,  plaintiff,  against 
aU  the  defendants,  hiduding  Roman.  Upon 
this  execution  the  property  In  controversy 
was  levied  upon  and  sold  as  the  property  of 
plaintiff  in  error.  The  defendants  now  claim 
title  by  reason  of  this  judicial  sale.  Soon 
thereafter  this  action  was  commenced  by 
Christ  to  quiet  title  to  the  property  In  con- 
troversy. Upon  these  facts  a  decree  was 
entered  In  favor  of  the  purchasers.  To. re- 
verse this  decree  the  cause  Is  brought  here 
upon  error. 

William  Harrison  and  J.  K.  Vanatta,  for 
plaintiff  in  error.  George  W.  Musser  and  C. 
H.  Dudley,  for  defendants  in  error. 

HAYT,  C.  J.  (after  stating  the  facts).  Up- 
on this  record  three  questions  are  presented: 
First.  Did  the  district  court  of  El  Paso  coun- 
ty have  jurisdiction  to  proceed  to  judgment 
In  the  original  cause  after  having  granted 
defendants'  application  for  a  change  of  ven- 
ue without  a  formal  order  setting  the  same 
aside"?  ,Second.  Plaintiff,  Colton,  having 
died  prior  to  the  issuance  of  the  execution 
upon  which  the  property  was  sold,  was  such 
execution  and  sale  voidV  Third.  Roman, 
one  of  the  judgment  debtors,  having  died  be- 
fore such  execution  was  issued,  did  the  fact 
tiiat  the  same  was  issued  with  his  name  as 
one  of  the  defendants  render  void  the  sale 
of  his  co-defendant's  property  thereunder 'if 

The  original  action  was  an  action  of  tres- 
pass, transitory  In  character.  It  Is  undis- 
puted that  the  district  court  of  El  Paso  coun- 
ty had  jurisdiction  of  the  subject-matter.  A 
number  of  authorities  have  been  cited  to 
show  that  jurisdiction  over  the  subject-mdt- 
ter  cannot  be  conferred  by  consent.  This  we 
concede,  but  In  all  other  cases  jurisdiction 
may  be  waived  by  consent  of  parties,  and  it 
will  be  held  to  have  tieen  so  waived  If  objec- 
tion to  the  jurisdiction  Is  not  promptly  taken. 
The  record  imports  absolute  verity,  and  we 
must  assume  that  no  other  order  with  refer- 
ence to  venue  was  made  except  the  one  ap- 
pearing in  the  transcript.  When  the  district 
court  made  timt  order,  it  surrendered  juris- 
diction over  the  particular  case  then  before 
it;  but  when  the  parties  thereafter  volun- 
tarily appeared,  and  went  to  trial  without  ob- 
jection, they  thereby  reinvested  the  district 
court  with  jurisdiction.  Having  thus  volun- 
tarily submitted  their  controversy  to  a  court 
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having  Jurisdiction  of  the  subject-matter, 
they  cannot  now  l)e  allowed  to  question  the 
authority  of  such  tribunal.  Edwards  v. 
Smith,  16  Colo.  Sao;  27  Pac.  809;  Reed  v. 
Cates,  11  Colo.  527,  19  Pac.  464;  Smith  v. 
District  Cotirt,  4  Colo.  236;  Yater  v.  State,  58 
Ind.  299;  Gager  t.  Doe,  29  Ala.  341. 

We  may  next  consider  what  effect,  If  any, 
the  death  of  Colton,  the  Judgment  debtor, 
had  upon  the  execution  thereafter  issued. 
Counsel  for  plaintiff  in  error  claim  that  the 
execution  so  issued  and  all  proceedings 
thereunder  were  absolutely  void.  This  claim 
is  based  in  part  upon  section  2571  of  Mills' 
Ann.  St.  This  provides,  hi  effect,  that  upon 
the  death  of  a  Judgment  plaintiff  the  execu- 
tor or  administrator  may  proceed  to  coUect 
the  amount  of  the  Judgment.  It  is  clear, 
however,  that  this  statute  only  applies  where 
the  property  in  the  Judgment  remains  in 
tlie  Judgment  plaintiff.  The  statute  does  not 
reach  the  case  of  a  Judgment  plaintiff  who 
has  parted  with  all  interest  In  the  Judgment 
bf  assignment.  Executors  or  administrators 
are  only  given  control  of  the  property  owned 
by  the  decedent  at  the  time  of  his  death. 
Such  representatives  have  no  control  over  or 
duties  In  connection  with  property  which  the 
deceased  has  sold  and  transferred  prior  to 
his  death.  The  estate  having  no  interest  in 
the  Judgment,  it  would  have  been  a  useless 
thing;  to  have  made  the  representative  of  the 
deceased  a  party  to  the  action.  It  would 
have  been  proper,  under  our  practice,  to 
have  substituted  the  assignee  for  the  Judg- 
ment plaintiff,  but  a  failure  so  to  do  did  not 
render  the  sale  subject  to  this  collateral  at- 
tack. In  this  case  there  were  three  judg- 
ment debtors,  one  of  whom  died  before  the 
issuance  of  the  execution  upon  which  the 
sale  was  made.  The  levy  was  made  xipon 
the  real  property  of  one  who  survived.  No 
new  party  was  sought  to  be  charged,  nor 
was  the  property  of  the  deceased  sought  to 
be  taken.  The  Judgment,  being  Joint  and 
several,  might  be  satisfied  out  of  the  prop- 
erty of  any  one  of  the  judgment  debtors.  At 
common  law  the  lands  of  the  defendant  were 
not  subject  to  execution,  but  were  made  so 
by  the  statute  of  Westm.  II.  (13  Edw.  I.). 
Under  this  statute  each  Judgment  debtor  had 
the  right  to  demand  that  the  lands  of  his  co- 
defendant  share  the  burden  with  him,  hence 
the  necessity  of  a  revivor  in  the  case  of  the 
death  of  one.  Under  our  statutes  knds  are 
subject  to  levy  and  sale  the  same  as  persomil 
property,  and  the  lands  of  one  Judgment 
debtor  may  be  sold  to  satisfy  a  Judgment 
without  reference  to  the  property  of  other 
Judgment  debtora,  in  the  same  manner  as  the 
personal  property  of  one  might  be  sold  under 
the  English  statute.  The  reason  upon  which 
the  English  rule  with  reference  to  real  estate 
was  founded  does  not  exist  in  this  state,  and 
the  rule  Itself  must,  therefore,  fall.  In  order 
that  the  execution  miglit  conform  to  the  judg- 
ment, it  was  necessary  to  use  the  name  of 
the  deceased,  but,  as  the  property  of  Christ 


was  only  sought  to  be  subjected  to  the  pro- 
cess, it  was  entirely  unnecessary,  and  would 
have  been  a  useless  expense  to  have  sued  out 
a  scire  facias  to  the  representatives  of  the 
deceased.  Freem.  Ex'ns  (2d  Ed.)  S  36;  Ma.<- 
tin  V.  Branch  Bank,  15  Ala.  594;  Beed  t 
Garfield,  15  lU.  App.  290;  Ransom  v.  Wil- 
liams, 2  Wall.  313.  Finding  no  error  in  tke 
record,  the  Judgment  will  be  affirmed.  Af- 
firmed. 


(23  Colo,  son 
RIETHMAKN  et  al  v.  GODSMAN. 
(Supreme  Court  of  Colorad<).     Oct  5,  1896.) 
Wkonopdl  Attac'iimknt— Noticb  op  Ownersbip — 

EVIDEXCE— FllAtnHLESTCoSVETANCE— NOTXCB 
TO    PUROnASKK  —  BOKDEX    OP     PkOOP. 

1.  A  writing  perved  by  plnintiff  on  defendant 
immediately  after  levy  by  defendant  on  goods  as 
the  property  of  another,  in  which  plaintiff  pro- 
tested against  it,  claimed  them  as  liis  own,  and 
demanded  return  thereof,  is  admissible  in  on  ac- 
tion for  their  wrongful  talking  and  conversion, 
as  well  as  an  oral  protest  to  the  like  effect,  made 
at  the  time  of  the  levy. 

2.  In  an  action  against  plaintiffs  in  attachment 
by  another  than  defendant  in  attachment  for 
wronRful  taking  and  converBion  of  his  property. 
plaintiff  is  not  restricted  in  his  proof  of  the  seizure 
to  the  record  of  the  attachment  suit,  but  may 
show  it  by. the  testimony  of  eyewitnesses. 

3.  An  attachment  creditor  is  liable  for  wrongful 
taking,  though  he  did  not  direct  the  officer  to 
levy  on  -the  particular  property,  where  he  ratifies 
the  officer's  acts  by  knowmgly  approving  of  them 
and  receiving  the  benefit  thereof. 

4.  Recovery  can  be  had  for  wrongful  taking 
and  conversion  by  attachment  of  proi»erty  of  an- 
otlier  tlian  the  attachment  defendant,  notwith- 
standing a  previous  wrongful  attachment  of  it. 

5.  A  purchaser  for  vahiable  consideration  can- 
not he  charged  as  a  participant  in  the  seller's 
fraud  in  putting  beyond  the  reach  of  creditois, 
unless  he  has  either  actual  notice  of  the  fraudu- 
lent intent  or  knowledge  of  circumstances  equiv- 
alent to  actual  notice. 

6.  One  who  justifies  his  attachment  of  goods, 
which  had  been  sold  by  the  attachment  defend- 
ant, on  the  ground  that  the  conveyance  was  in 
fraud  of  creditors,  has  the  burden  of  proving  the 
froud. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  P.  B.  Godsman  against  John  J. 
Riethmann  and  others.  Judgment  for  (daintUF, 
and  certain  defendants  appeal.     Affirmed. 

This  was  an  action  brought  by  P.  B.  Gods- 
man,  as  plaintiff,  against  the  defendants  Rieth- 
mann &  Co.  and  W.  K.  Burchmell,  for  dam- 
ages alleged  to  have  been  sustained  by  him  on 
account  of  the  wrongful  takiug  and  conversion 
by  the  defendants  of  his  stock  of  drugs  and  drug- 
gists' merctiandlse.  There  are  two  defenses  in 
the  ansvrer;  one  a  general  denial,  the  otlier  an 
admission  of  the  taking  and  a  Justification. 
The  justification  is  that  the  property  hi  ques- 
tion never  belonged  to  the  phiintlff,  but  that  It 
was  the  property  of  one  J.  J.  Dunnagan,  and. 
as  such,  was,  by  Burchlnell,  as  sheriff,  levied 
mxin  under  a  writ  of  attachment  issued  m  an 
action  then  pendi.ig  between  Riethmann  &  Co., 
as  phiintiffs,  and  J.  J.  Dunnagan,  as  defendant; 
and  that  thereafter  Judgment  was  duly  render- 
ed in  said  action  for  the  plaintiffs  against  the 
defendant,  and  the  property  theretofore  attach- 
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ed  was  sold  under  an  execution  sued  out  under 
the  said  judgment,  and  the  proceeds  of  such 
.sale  applied  In  part  satisfaction  of  said  judg- 
ment; that  the  iH«tended  sale  of  the  property 
bv  Dunnagan  lo  Ood;anan  before  the  levy  of  the 
writ  of  attadiment  was  void,  because  made  with 
intent  on  the  part  of  Dunnagan  to  delay  his 
creditors,  of  which  Godsman  had  notice.  The 
aflBnnative  defense  was  denied  in  the  replica- 
tion, and  upon  the  issues  thus  Joined  trial  was 
had  before  a  jury,  whose  verdict  was  in  favor 
of  the  defendant  Burcblnell,  but  against  the 
defendants  Rlethmann  &  Co.,  and  in  favor  of 
the  plaintiff,  for  $3,216.50,  on  which  a  Judg- 
ment was  entered.  Upon  the  plaintiff's  motion 
for  a  new  trial  as  to  the  defendant  Burchinell, 
the  court  granted  the  same,  and  subsequently 
plaintiff  dismissed  the  action  as  to  Burchinell 
without  prejudice.  Prom  thfe  judgment  against 
them,  Riethmann  &  Co.  have  appealed  to  this 
•court. 

Risini;,  Brown  &  Malone,  for  appellants.  3. 
E.  Robinson,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
Of  the  numerous  errors  assigned,  only  such  as 
are  argued  in  the  briefs  are  considered. 

1.  At  the  trial  the  plaintiff  testified  that  when 
the  deputy  sheriff,  accompanied  by  one  of  the 
members  of  the  firm  of  Rlethmann  &  Co.,  came 
Into  hfa  store  to  levy  the  writ  of  attachment, 
he  informed  them  orally  that  the  goods  were 
his  own,  protested  against  their  seizure,  and, 
when  talcen  by  the  officer,  demanded  their  re- 
nim.  Immediately  thereafter,  and  in  connec- 
tion therewith,  he  served  upon  the  oflScer  and 
the  defendants  Rlethmann  &  Co.  a  written  pro- 
test to  the  same  effect.  A  copy  of  this  writing 
■was  admitted  In  evidence  over  the  defendants' 
objection,  and  this  ruling  Is  assigned  as  error. 
Its  admission  is  said  to  be  Improper,  because  it 
was  not  necessary  to  refresh  the  memory  of  the 
witness,  and  that  It  was  a  self-serving  declara- 
tion of  the  plaintiff,  because  therein  was  a 
statement  of  the  plaintiff  tliat  the  goods  were 
rbbned  to  be  attached  by  Riethmann  &  Co. 
The  ruling,  however,  was  right.  Both  the  oral 
claim  of  ovrnershlp  and  the  written  demand  and 
protest  were  admissible,  neither  one  to  prove  or 
assist  the  other,  but  each  as  independent  evl- 
-dence  of  the  facts  of  claim  of  ownership,  a  pro- 
test against  seizure,  and  a  demand  for  the  re- 
turn of  the  property.  GreenL  BSv.  (14th  Ed.) 
<90. 

2.  Oral  testimony  was  admitted  for  the  plain- 
tiff as  to  what  Duggan  (the  deputy  sheriff)  did 
in  the  way  of  taking  possession  of  the  goods. 
This  Is  said  to  be  error,  on  the  ground  that  the 
best  evidence  of  the  sheriff's  execution  of  the 
attachment  writ  is  the  return  of  that  officer  to 
the  writ.  In  some  cases,  and  for  some  pur- 
poses, this  may  be  true.  In  this  case  the  plain- 
tiff sues  the  defendants,  as  individuals,  for  the 
wrongful  taking  and  conversion  of  his  property. 
It  certainly  is  not  incumbent  on  plaintiff  to 
prove  the  seizure  by  the  introduction  of  court 
it!cords  and  the  files  of  a  case  to  which  be  is 


not  a  party.  He  is  not  bound  by  the  Judgment 
in  that  case,  nor  is  he  restricted  to  record  evi- 
dence of  the  taking  and  conversion  of  his  prop- 
erty. He  may,  if  he  can,  show  this  by  the  tes- 
timony of  eyewitnesses.  When  the  defend- 
ants come  to  their  Justification  for  the  taking, 
then  they  may,  by  their  attachment  writ  and 
the  return  of  the  sheriff,  show  what  they  did 
to  the  property.  Moreover,  if  the  admission  of 
oral  testimony  was  error.  It  was  abundantly 
cured  when  the  plaintiff  Introduced  the  attach- 
ment writ  and  the  return,  and  when  both  par- 
ties, during  the  progress  of  the  trial,  referred  to 
and  commented  upon  the  same. 

8.  It  is  further  contended  that,  inasmuch  as 
Riethmann  &  C!o.,  the  attaching  creditors,  did 
not  direct  the  sheriff  to  levy  the  writ  upon 
this  particular  property,  they  are  not  jointly 
liable  with  the  sheriff,  even  though  the  taldng 
was  wrongful.  Authorities  to  this  effect  are 
cited.  The  rule,  however,  is  inapplicable  to 
this  case,  for  the  joint  answer  of  the  defend- 
ants allegffl  that  U<.c  property  did  not  t)elong  to 
the  plaintiff,  but  was  Dunnagan's,  when  seized 
by  the  slieriff.  The  plaintiffs  In  the  attach- 
ment suit  gave  the  sheriff  an  indemnity  bond 
before  he  would  levy  on  this  property,  and  their 
joint  answer,  as  well  as  their  own  evidence, 
further  shows  that  after  the  recovery  of  the 
judgment  by  them  against  Rlethmann  they 
caused  a  special  'execution  to  be  issued  upon 
that  judgment,  commanding  the  sheriff  to  sell 
this  same  property;  and  such  sale  was  made, 
and  the  proceeds  thereof  applied  in  satisfaction 
of  thehr  judgment.  There  oan  be  no  stronger 
case  of  ratification  of  the  officer's  acts  than  by 
the  attaching  creditors  thus  knowingly  approv- 
ing of  them  and  receiving  their  benefits,  and 
this  makes  them  jointly  liable  with  the  sheriff. 
Cooley,  Torts,  pp.  12&-137;  Dyctt  v.  Eyman, 
I'Za  N.  Y.  351,  2J»  N.  B.  261;  Drake,  Attacbm. 
$  106.  The  fact  that  some  of  these  acts  of 
ratification  were  subsequent  in  time  to  the  date 
of  the  wrongful  taking,  as  alleged  in  the  com- 
plaint. IS  not  material,  for  Riethmann  &  Co., 
in  their  answer,  set  up,  and  in  their  evidence 
proved,  these  subsequent  acts  as  their  justifi- 
cation for  the  taking. 

4.  Another  point  is  that  the  record  shows 
that  this  property  was  levied  upon  under  a 
prior  writ  of  attachment,  and,  thus  being  in 
the  custody  of  the  law,  for  a  subsequent  levy 
thereon  the  plaintiff  in  the  second  suit  is  not 
Mable.  To  this  we  are  referred  to  Drake, 
Attacbm.  f  196b.  The  case  of  Ginsberg  v. 
Pohl,  35  Md.  505,  is  cited  by  the  author  as  au- 
thority for  the  proposition.  ■  An  examination 
of  the  opinion  shows  that  the  ruling  was  based 
upon  previous  decisions  of  the  same  court  hold- 
ing the  goods  levied  upon  under  a  valid  writ 
of  attachment,  whether  belonging  to  the  debtor 
or  to  a  third  person,  aro  in  the  custody  of  the 
law;  and  the  true  owner  thereof  cannot  main- 
tain an  action  of  replevin  for  them.  The  rule 
is  otherwise  in  New  York,  and  so,  also,  in  this 
state.  Wilde  v.  Rawles,  13  Colo.  583,  22  Pac. 
897;  Mills'  Ann.  Code,  p.  258,  note  20;  26  Am. 
&  Eng.  Enc  Law,  p.  602,  and  notes;  Thomp- 
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Bon  T.  Button.  14  Johns.  86;  Clark  v.  Skin- 
ner, 20  Johns.  465.  It  wonld  seem  to  follow 
that  in  this  state  an  action  for  damages  by 
the  true  owner  for  such  a  levy  will  lie.  We 
are  not  obliged,  however,  to  pass  upon  this 
proposition,  for  there  was  no  competent  evi- 
dence that  the  goods  were  levied  upon  under 
a  prior  writ  of  attachment.  True  it  is,  that  in 
the  return  upon  the  writ  in  question  there  is 
a  statement  to  this  effect,  and  this  statement 
may  bind  the  officer  and  the  parties  to  that  suit. 
.  But  in  this  case  the  evidence  upon  this  point 
(so  far  as  there  Is  anything  in  the  record  upon 
this  question  at  all)  is  that  the  actual  levy  and 
taking  of  the  goods  under  the  two  writs  of  at- 
tachment were  at  the  same  time.  If  this  be 
true,  the  plaintiffs  in  both  actions  may  be  lia- 
ble for  the  taking.  Neither  is  there  proof  of 
any  sort  that  the  alleged  prior  levy  was  under 
a  valid  writ  of  attachment;  and  hence,  if  the 
previous  attachment  was  wrongful,  as  it  was 
if  the  property  belonged  to  Godsman,  certain- 
ly he,  as  owner  of  the  property,  tnay  main- 
tain his  action  for  the  second  wrongful  levy. 
Sehluter  v.  Jacobs,  10  Ck)lo.  449,  15  Pac.  813; 
Cox  V.  Hall,  18  Vt.  191;  6  Wait,  Act  &  Def. 
p.  110,  J  2. 

5.  The  remaining  objections  relate  to  the  in- 
structions. The  evidence  is  uncontradicted  that 
the  goods  were  sold  by  Dunnagan  to  Godsman, 
a  bill  of  sale  therefor  given,  and  the  posses- 
sion required  by  our  statute  taken  by  the  ven- 
dee, and  continuously  held  by  him  until  the 
attachment  writ  was  levied.  The  sale  is  at- 
tacked, however,  upon  the  grounds  that  the 
consideration  was  not  svilflcient,  and  that,  in 
selling,  Dunnagan  intended  to  delay  his  cred- 
itors, of  which  intent  Godsman  had  knowledge. 
As  to  the  value,  the  only  evidence  in  the  rec- 
ord is  tliat  Godsman  paid  a  full  and  adequate 
consideration  for  the  stock  of  goods.  He  did 
not  have  actual  knowledge  of  the  alleged 
fraudtilont  intent  of  his  grantor,  but  the  de- 
fendants insist  that  he  knew,  or  might  have 
Jinown,  of  facts  and  circumstances  sufficient 
to  put  a  reasonable  man  upon  Inquiry,  which, 
if  followed  up,  would  liave  resulted  in  actual 
knowledge  of  the  seller's  wrong.  With  ap- 
parent confidence,  also,  the  appellants  claim 
that  by  Dunnagan's  own  admission  it  appears 
that  his  intention  in  selling  was  to  delay  his 
creditors.  It  is  well  settled  that  a  sale  of 
property,  though  for  a  full  consideration,  made 
by  the  owner  with  the  Intent  on  his  part  to 
hinder,  delay,  or  defraud  any  of  his  creditors.  Is 
void  as  against  ail  of  his  creditors  if  the  vendee 
participated  in  such  intent.  There  seems  to 
be  Bome  controversy  between  counsel  as  to  the 
nature  of  this  participation;  whether  mere 
knowledge  by  the  vendee  of  the  vendor's  fraud- 
ulent intent  makes  the  former  a  participant  in 
the  fraud,  or  whether  something  more  is  neces- 
sary. The  appellee  cites  Stearns  v.  Gage,  79 
N.  Y.  102;  Farley  v.  Carpenter,  27  Hun,  359; 
and  Parker  v.  Conner,  03  N.  Y.  119,— as  au- 
thority that  the  doctrine  of  constructive  notice 
does  not  apply  to  the  case  of  a  fraudulent  sale 
of  property,  and  that  "circumstances  to  put 


the  purchaser  on  inquiry  where  a  fuH  value 
has  been  paid  are  not  sufficient."  It  would 
seem,  imder  the  authority  of  these  cases,  that 
the  purchaser  for  a  valuable  consideration, 
without  previous  notice,  is  not  chargeable  with 
constructive  notice  of  the  fraudulent  intent  of 
his  vendor;  but  under  these  authorities,  lu 
well  as  under  former  decisions  of  this  court 
(Smith  V.  Jensen,  13  Colo.  213.  22  Pac.  434; 
Grimes  v.  Hill,  15  Colo.  359,  25  Pac.  698;  and 
Se^eman  v.  Hoagland,  19  Colo.  231,  34  P«c. 
995),  knowledge  of  circumstances  may  be 
equivalent  to  actual  notice,  although  constmct- 
Ive  notice  is  insufficient.  Under  no  aathori- 
ties,  however,  which  we  liave  examined,  can  a 
purchaser  for  a  valuable  consideration  be  char- 
ged as  a  participant  in  the  fraud,  unless  be  has 
either  actual  notice  or  knowledge  of  such  equiv- 
alent circumstances.  By  the  instructions  of 
the  refusal  of  which  appellants  complain,  the 
court  was  asked  to  charge  the  Jury  that  knowl- 
edge by  the  vendee  of  the  vendor's  fraudulent 
intent  rendered  the  sale  void.  It  may  be  con- 
ceded that,  as  a  general  proposition,  this  is  cor- 
rect. We  observe,  first,  that  in  our  Judgment 
it  is  a  grave  question  whether  there  is  any  evi- 
dence that  the  vendor  was  guilty  of  the  fraud 
charged.  There  may  be  facts  and  circumstan- 
ces in  the  record  from  whicii,  by  inference,  a 
suspicion  thereof  might  be  warranted.  To  say 
the  least,  the  weight  of  the  evidence  is  against 
it.  Tlie  vendee  certainly  had  no  actual  notice 
of  such  intent,  if  any  there  was.  Unless. 
therefore,  he  Smew  of  circumstances  sufficient 
to  put  a  reasonable  person  on  inquiry  wbicl. 
would  have  given  actual  notice,  even  the  app«»I- 
lants  concede  that  tiie  sale  was  valid.  Wt> 
have  examined  the  entire  record  with  care,  ami 
fail  to  find  any  competent  evidence  that  tlie 
plaintiff,  as  vendee,  knew  of  any  circumstances 
which  could  be  regarded  as  the  equivalent  of 
actual  notice,  and  so,  for  this  reason,  the  in- 
struction upon  this  branch  of  the  case  was 
properly  refused. 

As  to  other  instructions  refused  by  the  court. 
In  which  the  Jury  were  Informed  that  tbey 
mlglit  consider  certain  facts  and  circamstano«9. 
so  far  as  known  by  tbe  vendee,  as  bearing  up- 
on the  question  of  knowledge  by  him  of  his 
vendor's  fraudulent  Intent,  we  observe,  in  the 
first  place,  that  some  of  these  things  did  not  ex- 
ist iratil  after  the  sale  was  completed,  of  oth- 
ers there  is  no  evidence  at  all,  others  were  not 
of  a  character  to  excite  suspicion;  and  so  the 
Instructions  wero  properly  refused.  2  Thomp. 
Trials,  I  2319.  But  a  more  satisfactory  rea- 
son for  their  rejection  Is  tliat  such  alleged  facts 
were  not  brought  home  to  the  vendee's  knowl- 
edge. 

In  charging  that  the  burden  of  proof  was  np- 
on  the  defendants  to  establish  tbe  fraud  alleg- 
ed hy  them,  there  was  no  error.  The  corre<-t- 
ness  of  this  proposition  of  law  as  a  general 
rnle  is  conceded  by  appellants,  but  they  Insist 
that  it  was  misleading  in  this  case,  becaiiHe. 
when  Dunnagan  admitted  that  his  intention 
was  to  delay  his  creditors,  the  burden  -shifted, 
and  the  piaintifF  was  put  to  his  proof  to  sbow 
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that  be  was  a  holder  in  good  faltb,  and  for 
value.  To  this  are  cited  Lercli  Hardware 
Co.  V.  First  Nat  Bank,  109  Pa.  St.  241;  KyJe 
V.  Ward,  81  Ala.  120,  1  South.  468. .  This  con- 
tention assumes  that  there  was  proof  showing 
an  inte'ntion  by  Dunnagan  to  defraud,  as  to 
which  nothing  need  now  be  said.  For  the  rea- 
son heretofore  given,  the  instruction  was  prop- 
erly refused,  because  there  was  no  evidence 
that  Godsman  was  not  a  holder  in  good  faith, 
and  for  value.  Besides  tliis,  no  error  can  be 
assigned  to  this  ruling  for  the  reason  that  the 
defendants  asked  of  the  court  no  instruction 
embodying  the  modification  which  they  daim 
should  have  been  submitted.  In  this  connee- 
rion  It  is  fitthig  to  say  that,  although  the  court, 
probably  out  of  an  abundant  catition,  saw  lit 
to  submit  to  the  jury  the  question  of  fraud, 
nevertheless  it  might,  with  safety,  have  with- 
drawn the  same,  because  there  was  a  failure 
to  connect  Oodsman  therewith. 

Other  questions  have  been  called  to  our  at- 
tention by  the  appellants,  but  we  do  not  deem 
it  necessary  to  further  notice  them.  Indeed, 
were  the  propositions  involved  resolved  in  fa- 
vor of  the  appellants,  still  the  Judgment  must 
be  afiinned,  for  we  are  satisfied  that  the  fail- 
ure of  the  proof  to  show  the  fraudident  sale 
must.  In  any  «vent,  result  in  a  Judgment  in  fa- 
vor of  the  plaintiff,  and  that  any  other  Judg- 
ment, based  upon  this  record,  could  not  be  sus- 
tained.   The  Judgment  is  affirmed.     Affirmed. 


(K  Colo.  App.  409) 

MICHIGAN  PIRE  &  MARINE  INS.  CO.  v. 
WICH.i 

(Court  of  Appeals  of  Colorado.     Jan.  10,  1896.) 

Contract  orlssuBANCB— Ownership  of  Propebtt 

— Notice  to  Aoest— Practice  on 

Appeal— Trial. 

1.  Where  a  policy  of  insurance  was  issued 
without  any  written  application  having  been 
made,  and  without  an  agreement  on  the  part  of 
the  insured  to  malie  one  on  which  the  policy 
.should  be  based,  an  application  thereafter 
made,  at  the  request  of  the  agent  of  the  com- 
pany, is  not  part  of  the  contract  of  insurance. 

2.  The  equitable  owner  of  property,  the  legal 
title  to  which  was  conveyed  to  hiniseif  and  oth- 
ers under  an  agreement  that  the  others  should 
own  a  part  interest  therein  on  the  payment  of  a 
certain  eum  by  a  specified  time,  which  they  bad 
failed  to  make,  may  insure  the  property  as  bis 
own,  and  the  conveyance  of  the  title  to  him 
while  the  policy  is  in  force  is  not  a  change  of 
ownership  which  avoids  the  policy. 

'  3.  Where  a  solicitor  for  a  firm  of  insurance 
agents  procured  an  application  for  insurance  on 
property,  and  the  firm,  being  unable  to  place 
the  entire  risk  in  companies  represented  by 
them,  applied  to  another  firm  of  agents,  who  is- 
sued a  policy  on  the  property,  and  authori:6ed 
the  same  solicitor  to  obtain  from  the  insured  an 
application  to  be  delivered  to  thein,  which  he 
did,  they  and  the  company  for  which  they  issued 
the  policy  are  bound  by  whatever  information 
or  Ijuowledge  as  to  the  title  to  the  property  was 
imparted  to  the  solicitor,  who,  for  such  purpose, 
was  their  representative. 

4.  To  entitle  a  party  on  appeal  to  urge  error 
in  the  refusal  of  tne  court  to  admit  affidavits  or 
other  papers  in  evidence,  such  papers  must  be 

I  Rehearing  denied  November  9,  1886. 


copied  in  the  abstract  in  accordance  with  the 
rules  of  the  court. 

5.  Where  it  is  sought  to  impeach  a  witness  by 
proving  a  statement  made  by  him,  his  attention 
must  be  speci&cally  called  to  such  statement, 
and  the  opimrtunity  given  him  of  explaining  it, 
otherwise  proof  of  the  statement  is  inadmissible, 

6.  Permitting  a  witness  to  refresh  his  recol- 
lection by  reference  to  a  memorandum  made  by 
him  is  a  matter  largely  discretionary  with  the 
trial  court. 

7.  A  party  at  whose  request  special  findings 
are  made  by  a  jury  will  not  be  heard  to  object 
on  appeal  that  the  facts  so  found  were  not  prop- 
erly involved  in  the  issues. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  'Wlch  agalnst'the  Michigan 
Fire  &  Marine  Insurance  Company  on  a  pol- 
icy of  Insurance.  Judgment  for  plaintiCC,  and 
defendant  appeals.    Affirmed. 

Charles  J.  Hughes,  Jr.,  and  Tyson  S.  Dines, 
for  api)ellant.  Stuart  D.  Walling  and  C.  M. 
Bice,  for  appellee. 

BISSELL,  J.  This  Is  evidently  one  of  a 
series  of  suits  brought  by  the  same  plaintiff 
against  various  insurance  companies  to  re- 
cover the  loss  resulting  from  the  destruction 
of  a  brewery  property  In  1889.  The  insur- 
ance was  taken  out  at  the  same  time,  to  wit, 
early  in  February,  1889,  through  the  insur- 
ance agency  of  Perkins,  Hart  &  Co.,  of  Den- 
ver. The  total  amount  of  insurance  was 
$15,000,  a  part  of  which  was  represented  on 
policies  Issued  by  the  companies  of  which 
this  firm  were  the  representatives,  and  part 
of  it  by  policies  which  that  firm  procured 
through  Packard  &  Pip«:,  the  representa- 
tives of  the  other  corporations.  The  plain- 
tiff is  the  same  in  the  different  actions. 
Probably  the  companies  all  concurred  in 
contesting  the  validity  of  the  policies,  and 
it  would  presumably  be  ample  for  us  to  re- 
fer to  the  antecedent  suit  for  a  statement  of 
the  facts  which  have  been  developed  by  the 
litigation.  To  make  the  present  appeal  In- 
telligible, however,  we  shall  briefly  set  forth 
some  of  the  most  salient  features  of  the  con- 
troversy, point  out  the  difference  between 
the  situation  in  the  present  caae  and  that  ex- 
isting when  the  other  case  was  before  us, 
though  referring  generally  to  it  and  to  the 
opinions  therein  for  a  complete  history  of  the 
litigations  and  for  a  more  elaborate  state- 
ment of  the  law.  The  other  case  is  Sun  Fire 
Office  V.  Wich,  wherein  two  opinions  were 
written.  They  are  found  In  39  Pac,  at  page 
587  et  seq.,  and  will  appear  in  the  sixth  vol- 
ume of  the  Court  of  Appeals  Reports  (page 
103).  The  property  Involved  was  a  brewery, 
situated  at  Florence.  It  was  bought  in  th'e 
latter  part  of  1888  by  Wich,  who  negotiated 
the  purchase,  and  paid  the  owner  therefor 
$4,(NX)  in  cash  and  gave  a  mortgage  for  a  lit- 
tle upwards  of  $8,000  for  the  unpaid  portion 
of  the  purchase  money.  The  title  was  taken 
in  the  names  of  Wich,  EU,  Voght,  and  Hess, 
who  joined  with  Wich  In  giving  the  notes 
which  represented  the  unpaid  portion  of  the 
purchase  money.     The  principal  contention. 
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<iud  the  re&l  basis  for  the  reversal  of  the 
Judgment  which  Wlch  got  against  the  Sun 
Fire  Office,  turned  on  the  proof  respecting 
this  particular  matter.  On  the  former  trial 
It  was  not  made  clear  what  the  circumstan- 
ces were  under  which  the  purchase  was 
made,  nor  the  extent  and  character  of  Wlch's 
actual  Interest,  or  his  equitable  title,  nor 
was  the  matter  settled  by  the  verdict.  In 
the  present  case  it  was  In  evidence  that  the 
negotiations  for  the  purchase  were  made 
and  completed  by  Wlch  under  an  agreement 
between  him  and  the  other  three  persons, 
substantially,  that  he  should  make  the  pur- 
chase, and  that  they  should  have  an  interest 
of  a  definite  amount,  provided  within  the 
next  60  days  thereafter  they  paid  their  part 
of  the  purchase  money.  The  agreement  was 
not  in  writing,  and  the  proceeding  was  not 
aptly  carried  on  for  the  perfect  protection 
of  Wich's  Interests.  The  nature  of  this  con- 
tract was  not  deemed  settled  by  the  former 
judgment,  because  the  question  was  not  sub- 
mitted wltL  definite  Instructions  respecting 
It  This  has  been  entirely  cured  by  the 
present  trial,  and  the  verdict  absolutely  de- 
termines the  fact  to  be  that  Wlch  bought  the 
property,  and  had  the  sole  Interest  In  It,  sub- 
ject only  to  the  agreement  that  the  other 
three  were  to  become  co-owners  on  the  per- 
formance of  a  condition  precedent  settled  by 
the  contract  of  purchase.  By  the  agreement, 
the  parties  would  become  vested  with  an 
absolute  title  only  on  performance  of  the 
condition.  These  parties  did  not  pay  the 
money,  and  subsequently  transferred  the  le- 
gal title  which  they  acquired  by  the  convey- 
ance from  McCandiess.  Wlch  assumed  the 
notes,  and  was  alone  obligated  to  pay  the 
balance  of  the  consideration.  The  finding 
of  the  Jury  on  this  question  relieves  the  case 
of  a  very  great  difficulty.  Another  equally 
troublesome  question  was  also  resolved 
against  the  insurance  company.  The  Jury 
not  only  rendered  a  general  verdict,  but 
were  required  by  the  company  to  answer  a 
very  large  number  of  special  questions,  every 
one  of  which  were  answered  adversely  to 
the  company's  claim.  But  for  the  special 
findings,  we  might  be  still  embarrassed  by 
some  matters  presented  in  the  record.  Ac- 
cording to  them,  Wlch  constituted  the  Ar- 
kansas Brewery  Company  at  the  date  of 
the  execution  of  the  policy,  the  4th  of  Febru- 
ary, 1889,  and  was  the  sole  party  In  Interest 
when  the  fire  occurred,  the  3th  of  Septemlier 
following.  The  value  of  the  brewery  build- 
ing and  contents  was  found  to  be  a  little  up- 
wards of  $24,000,  which  is  very  close  to  the 
value  stated  by  Wlch  when  the  policies  were 
procured.  The  question  of  the  circumstan- 
ces under  which  the  policies  were  delivered 
was  also  settled.  At  the  time  of  the  orig- 
inal negotiations  for  Insurance  an  applica- 
tion was  prepared  and  signed  by  Wich,  and 
thereafter  all  the  policies,  including  the  one 
sued  on,  were  made  out  and  delivered  to 
Wlch,  who  paid  the  premium.    This  applica- 


tion, however,  does  not  figure  In  the  suit  It 
was  not  produced,  its  terms  were  not  r^ed 
on,  and  we  are  not  advised  as  to  what  It 
was.  Probably  th«  present  policy  was  not 
issued  on  the  strength  of  it  but  presuoi&Uy 
with  the  exi>ectatlon  of  subsequently  getting 
an  application  to  file  in  the  office.  At  all 
events,  there  was  a  second  application  made 
out  by  the  agents  themselves,  and  taken  to 
Wlch,  who  signed  U,  as  he  states,  and  as  the 
jury  concluded,  without  information  as  to 
Its  contents,  and  on  the  request  of  the  a^ent 
Carleton.  All  the  statements  which  Wich 
made  concerning  the  property  and  Its  value, 
its  surroundings  and  circumstances,  the  Jury 
found  to  be  true.  No  other  facts  seem  nec- 
essary to  a  requisite  comprehension  of  the 
case,  and.  If  a  fuller  understanding  is  de- 
sired, the  antecedent  opinions  can  be  re- 
ferred to. 

We  shall  make  no  attempt  to  follow  and 
dispose  of  the  38  different  propositions  stated 
In  the  arguments  of  counsel.  The  labor  would 
sxibserve  no  useful  purpose,  and  we  sball  con- 
tent ourselves  simply  with  observing  that  we 
have  carefully  examined  the  record  with  ref- 
erence to  ihe  law  which  is  attempted  to  be  ap- 
plied, and  have  reached  a  general  resitilt 
which  compels  the  affirmance  of  the  judg- 
ment. We  do  not  feel  obligated  to  do  more 
than  dispose  of  the  principal  questions  sug- 
gested. The  alleged  discrepancy  between  th«> 
application,  the  statements  in  the  policy,  and 
the  facts  as  developed  by  the  evidence  will 
be  entirely  disregarded.  ■  The  findings  relieve 
us  of  the  labor.  If  the  policy  in  suit  had 
been  issued  on  the  original  application,  and 
that  put  in  evidence,  we  might  then  have 
been  compelled  to  inquire  whether  its  state- 
ments were  borne  out  by  the  proof,  whether 
they  were  warranties,  and  whether  or  not  the 
company  was  released  from  any  obligation 
because  of  an  alleged  breach.  On  the  trial 
the  present  policy  was  assumed  to  have  been 
issued  on  the  second  application.  Strenuous 
objection  was  interposed  to  the  Introduction 
of  the  policy,  because  It  was  unaccompanied 
by  this  application.  The  objections  were  not 
well  taken,  because  the  application  foUowtxl 
the  issuance  of  the  policy.  Evidence  enough 
to  convince  the  jury  that  the  policy  had  be«n 
delivered  on  the  faith  and  strength  of  an 
agreement  to  furnish  an  application  or  state- 
ment as  a  basis  for  the  insurance  was  not 
produced.  Under  these  circumstances  it  is 
tolerably  well  settled  the  application  Is  of 
little  consequence,  and  is  In  reality  no  part  of 
tl^e  proof  which  the  plaintiff  must  make  to 
sustain  his  case,  Le  Boy  v.  Insurance  Co., 
39  N.  Y.  36;  Rankin  v.  Insurance  Co.,  89  Col. 
203,  26  Pw.  872. 

The  jury  found  the  policy  was  not  issued 
on  a  written  application.  Perkins,  Hart  & 
Co.  procured  part  of  the  insurance  from  Pack- 
ard &  Piper,  who  were  agents  of  other  oom- 
paules.  Wlch  did  not  apply  to  Packard  & 
Piper  for  this  Insurance,  and  in  reality  bad 
nothing  to  do'  with  the  making  out  of  an  ap- 
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plication  for  It.  He  was  approached  by  Carle- 
ton,  wbo  bad  some  connection  witb  Firkins, 
Hart  &  Co.  He  had  examined  the  property, 
BOlielted  the  Inauranco,  and  practically  ascer- 
tained the  amount  which  the  companies  would 
probably  be  willing  to  carry.  It  is  quite  pos- 
sible Carleton  would,  for  some  purposes,  be 
treated  simply  as  a  solicitor,  and  with  refer- 
ence to  the  policies  issued  by  Perkins,  Hart 
&  Co.  he  may  have  occupied  this  position.  In 
reality,  and  In  the  proCTirement  of  the  policy 
In  suit,  he  appears, to  hare  been  with  that 
firm,  the  practical  representative  of  Packard 
&  Piper,  who  were  the  conceded  agents  of  the 
appellants.  What  he  did  with  reference  to 
the  second  application,  what  he  said  about  it 
to  Wlch,  and  the  circumstances  of  its  procure- 
ment, in  our  judgment  conspire  to  make  him 
the  representatlTe  of  Packard  &  Piper,  and 
bind  them,  as  the  agents  of  the  company. 
Of  course,  there  Is  a  wide  discrepancy  in  the 
testimony  between  Carleton,  Shreve,  and  Wich 
as  to  the  circumstances  attending  the  second 
application.  Expressing  no  personal  opinion 
respecting  it,  we  accept  the  verdict,  and  con- 
clude that  Carleton  filled  out  the  application, 
took  it  to  .Wich  to  sign  after  the  policies  had 
been  delivered,  and  without  any  understand- 
ing or  agreement  that  the  application  was  to 
be  made  out  either  before  or  after  the  deliv- 
ery of  the  policy.  Under  these  circumstances 
It  would  be  of  no  avail  to  the  insurence  com- 
pany as  a  defense  to  the  policy.  We  are  not 
unmindful  of  a  principle  settled  by  some 
cases  that,  where  the  assured  agi-ees  to  make 
out  a  subsequent  survey  or  application,  which 
is  to  be  taken  as  the  basis  for  the  policy,  the 
application  or  survey  may  be  available  to  the 
company  If  the  statements  lie  untrue,  though 
its  execution  may  follow  the  dellveiy  of  the 
policy.  In  such  a  case  the  agreement  is  to  be 
taken  as  a  part  and  parcel  of  the  policy,  and 
the  application  is  to  be  regarded  as  attached 
to  It  as  a  condition.  No  such  stipulation  was 
made.  The  jury  find  the  policy  was  not  is- 
sued on  the  strength  of  a  written  application 
at  all,  and  therefore  the  entire  aigument  based 
on  its  terms  or  conditions,  or  the  circumstan- 
ces attending  Its  execution,  are  of  no  avail  to 
dpfoat  the  appellant'.s  lialMllty. 

We  shall  dispose  in  the  same  general  way 
with  the  errors  which  are  laid  on  the  refusal 
of  the  court  to  permit  counsel  to  croas-exnm- 
Ine  the  witnesses  respecting  the  condition  of 
the  brewery  and  its  occupation,  and  sundry 
matters  concerning  the  opinions  they  gave  as 
to  the  value  of  the  Insured  proiterty.  This 
disposes  of  some  objections  which  otherwise 
might  have  force.  Much  of  the  attempted 
cross-examination  was  not  pertinent  to  the  ex- 
amination in  chief,  and  It  was  not  error  for 
the  court  to  exclude  It.  If  some  of  the  ques- 
tions should  have  been  permitted,  we  are  una- 
ble to  discover  that  the  error  did  the  appel- 
lant any  liarm,  or  that  it  affords  a  basis  for 
the  reversal  of  the  judgment. 

It  is  wholly  unimportant  to  determine  whether 
<'arleton  was  so  far  the  representative  of  Pack- 
v.46P.no.8— 44 


ard  &  Piper  In  the  procurement  of  the  further 
Insurance  as  to  bind  tliem  by  the  statements 
which  he  made  to  Wlch  concerning  the  situa- 
tion and  character  of  the  property  and  the 
conditions  under  which  the  insurance  would 
be  issued.  If  Packard  &  Piper  saw  fit  to  de- 
liver the  policy  without  an  application,  trust- 
ing to  Carleton  to  procure  one  subsequently, 
they  would  certainly  be  bound  by  whatever 
Carleton  might  do,  and  his  statements  would 
undoubtedly  be  admissible  as  against  the  com- 
pany, whose  agents  Packard  &  Piper  con- 
cededly  were.  With  reference  to  this  appli- 
cation, Carleton  was  not  a  soliciting  agent, 
but  was  the  actual  representative  of  the  agents 
of  the  company,  by  whose  acts  the  company 
would  cenalnly  be  bound.  It  was  not  error 
to  admit  his  statements.  If  it  were  other- 
wise, the  error  was.  harmless,  because  the  jurj' 
found  the  policy  was  Issued  without  any  ap- 
plication at  all. 

The  proof  and  the  verdict  determine  the 
equitable  title  to  have  been  In  Wich  from  tho 
date  of  the  purchase  to  the  execution  of  the 
deed  by  the  otiier  three  parties.  The  vei-dict 
was  rendered  under  instructions  which  accu- 
rately limited,  and  must  have  controlled,  the 
judgment  of  the  jury.  There  was  no  room  for 
prejudice  or  mistake.  The  opinions  in  the 
other  case  amply  demonstrate  the  inaurabiUty 
of  an  equitable  title,  and  the  simple  circum- 
stance of  the  existence  of  a  legal  title  In  Hess, 
Ell,  and  Voght  does  not  deprive  Wich  of  his 
insurable  interest.  Their  title  was  a  naked 
one,  unaccompanied  with  an  Interest,  except 
upon  the  perfonuanco  of  a  condition,  which 
was  never  compiled  with.  Subsequently,  In 
accordance  with  the  anangement,  the  naked 
legal  title  was  transtenvd  to  Wich,  whereby 
he  became  vested  with  both  the  legal  and 
equitable  title,  prior  to  the  time  of  the  occur- 
rence of  the  fire.  As  was  before  demonstrat- 
ed, the  transfer  of  title  was  not  such  as  to  be 
a  brciich  of  the  condition  named  In  the  policy 
concerning  conveyances.  As  to  the  present 
policy,  Packard  &  Piper,  througli  tlielr  agent, 
Carleton,  were  presumably  completely  inform- 
ed of  the  situation  and  circumstances  of  the 
title  wlien  the  policy 'was  issued.  Assuming 
Carleton  to  be  the  representative  of  Packard 
i^L  Piper,  tlie  Infonnaiion  which  he  procured 
about  It  was  suflicient  to  advise  the  company 
respecting  its  status,  and,  tiie  policy  having 
been  issued  without  warranty,  would  be  a 
binding  and  enforceable  contract  against  the 
company.  The  limitations  on  the  authority, 
of  an  agent  are  not  always  available.  The 
extent  to  which  the  assured  is  charged  witb 
notice  of  the  limits  of  the  agent's  authority 
has  been  tlie  subject  of  much  consideration, 
but  the  better  authorities  seem  to  require 
either  actual  knowledge  of  the  limitation  or 
else  something  In  the  circumstances  whicli 
would  bring  the  matter  to  the  attention  and 
knowledge  of  the  policy  holder.  Insurance  Co. 
V.  Taylor,  14  Colo.  500,  24  Pac.  333;  Insur- 
ance Co.  V.  Wilkinson,  13  Wall.  222.  The  case 
does  not  present  this  question  in  such  form  as 


Digitized  by 


Google 


€90 


46  PACIFIC  REPORTER. 


(Co^. 


to  require  a  very  exhaustive  dlscus^on  or  f 
analysis.  While  Carleton  may  possibly  have 
'been  simply  a  solicitor  in  bis  relations  to  Per- 
kins, Hart  &  Co.,  he  occupied  no  such  position 
with  reference  to  this  particular  policy  which 
was  issued  by  Paclsard  &  Piper.  The  insur- 
ance had  been  applied  for,  and  the  first-named 
firm  was  engaged  in  placing  it,  when  they  ap- 
plied to  the  representatives  of  the  plaintiff 
company  to  procure  the  additional  policies. 
They  were  not,  in  the  sense  of  the  term,  solicit- 
ors, for  the  application  had  already  been  made 
to  Perkins,  Hart  &  Co.  Packard  &  Piper 
had  the  right  to  insist  on  an  application  in. full 
form,  and  protect  the  companies  by  insisting 
on  statements  and  warranties  concerning  val- 
ue, title,  and  status,  according  to  the  usual 
custom.  Doubtless  they  might  issue  the  poli- 
cy, and  authorize  Carleton  to  deliver  it,  rely- 
ing on  his  obtaining  a  subsequent  application 
wliich  would  subserve  their  purpose.  In  that 
event  they  were  the  agents  of  their  own  con- 
cerns, by  whose  proceeding  the  company  would 
be  bound  when  once  the  policy  was  issued, 
and  the  contract  completed.  In  the  transac- 
tion of  the  business  between  Wich  and  Pack- 
ard &  Piper,  Carleton  was  an  agent  having  ap- 
parent general  authority,  and  there  Is  nothing 
in  the  record  to  show  any  actual  limitation  of 
it.  We  think,  under  these  circumstances,  the 
information  Carleton  acquired  about  the  title, 
the  statements  Wich  made  to  him  about  it, 
and  his  declarations  concerning  the  require- 
ments of  the  companies,  were  matters  compe- 
tent to  be  submitted  to  the  jury.  The  knowl- 
edge which  Carleton  thus  obtained,  and  the 
statements  which  he  then  made,  would,  on  suf- 
ficient proof,  charge  the  company  with  the 
same  Information.  The  statements  were, 
therefore,  admissible,  though  we  regard  them, 
in  any  event,  as  of  l>eing  of  very  slight  conse- 
quence in  the  settlement  of  the  issue.  The 
wliole  equitable  title  was  in  Wich,  and  had 
never  been  divested  by  the  perfoitnance  of  the 
condition  precedent.  The  legal  title  subse- 
quently became  vested  in  him  by  a  transfer 
which  violates  no  law  or  condition  of  Insur- 
ance, because  it  was  between  quasi  partners. 
We  do  not  regard  the  affidavits  which  were 
rejected  as  before  us.  They  were  not  examined, 
because  they  are  not  in  the  abstract.  Parties 
who  desire  to  ui^e  error  on  the  refusal  to  iid- 
mit  documents  must  put  them  in  the  atxstract  for 
the  convenience  of  the  court,  or  it  will  be  as- 
sumed the  errors  are  not  well  laid,  and  that 
there  is  not  sufficient  basis  to  urge  them  In 
this  court.  References  to  the  transcript  of  record 
are  not  in  compliance  with  the  rules,  and  we  de- 
cline to  assume  the  labor  requisite  to  the  exam- 
ination of  documents  which  can  only  be  found 
there.  So  far  as  we  can  judge  by  the  argu- 
ments of  counsel  and  from  wliat  is  in  the  ab- 
stract, the  case  Is  brought  very  clearly  within 
the  rule  laid  down  by  the  supreme  court  of  the 
United  States,  which  holds  evidence  of  this 
sort  inadmissible  for  the  puriwses  of  impeach- 
ment without  a  foiwdation  laid  by  an  examina- 
tion of  the  witnesses  upon  the  subject.    A  wit- 


ness Is  assumed  to  have  the  right  to  explain 
the  statement  which  Is  to  be  used  to  contradict 
him.  His  attention  must  be  specifically  direct- 
ed to  it,  and  the  opportunity  thus  afforded  him; 
otherwise  the  contradiction  will  not  be  taken  as 
effectual  for  the  piuposes  of  impeachment.  The 
Charles  Morgan,  115  U.  S.  69,  5  Sup.  Ct  11 'S. 
The  significance  and  Importance  of  this  adjudl 
cation  is  quite  apparent  from  the  circumstances 
under  which  the  affidavits  were  obtained  from 
Runkle,  Wich,  and  the  other  witnesses.  The 
parties  were  not  dealing  at  arm's  lengtli.  The 
agent  was  seeking  to  procure  testimony  to  de- 
feat the  contract  into  which  his  company  had 
entered.  From  the  constant  litigation  into 
which  their  companies  are  engaged  to  defeat 
their  contracts,  these  astute  dealers  in  fire  in- 
siuance  policies  are  very  well  advised  of  what 
is  essential  for  the  purposes  of  defense,  and 
their  sole  efforts  are  directed,  not  to  the  ascer- 
tainment of  the  exact  facts  surrounding  the 
transaction,  but  to  the  procurement  of  incrimi- 
nating admissions  and  statements  of  facts 
which  can  be  ultuuately  used  to  the  prejudice  of 
the  policy  holder.  For  the  purpose  of  estab- 
lishing what  the  truth  may  tie,  such  affidavits 
are  of  little  value,  and  the  witnesses  should  bu 
accorded  the  largest  and  fullest  privilege  to 
state  the  circumstances  under  which  tJiey  wen? 
procured,  and  to  explain  any  statements  which 
are  contained  in.  them.  We  are  unable  to  dis- 
cover any  error  in  refusing  the  cross-examina- 
tion asked,  and  in  permitting  the  explanati'jns 
to  be  made,  and  in  ultimately  refusing  permis- 
sion to  hitroduce  them. 

During  the  progress  of  the  examination  of  the 
witness  Rimkle  the  court  permitted  bim  to  rt'- 
fresh  his  recollection  by  reference  to  a  mern.j- 
randum  made  directly  after  the  fire,  and,  aftt-r 
this  examination,  to  testify  generally  concern- 
ing the  facts  about  which  he  had  made  the  rec- 
ord. In  this  ruling  we  discover  no  error  wbivh 
would  be  sufficiently  prejudicial  to  tbe  appel- 
lant to  affect  the  ultimate  judgment,  nor  can 
we  find  that  the  court  disregarded  tbe  general 
ride  which  prevails  In  such  cases.  The  memo- 
randa were  made  at  a  time  so  nearly  concur- 
rent with  the  happening  of  the  events  of  which 
they  were  the  record  as  to  be  substantially  con- 
temporaneous accounts  of  the  events  which  liad 
transpired,  and,  so  long  as  the  witness  was 
able  to  speak  from  memory  after  he  had  thus 
refreshed  his  recollection,  the  use  of  the  recoru 
was  quite  in  accordance  with,  the  recognlzou 
rule.  Matters  of  this  sort  are  largely  in  tbe  dis 
cretiou  of  the  trial  court,  and,  so  long  as  th« 
discretion  is  not  abused,  and  there  is  nothing 
which  directly  hifracts  the  rights  of  tbe  com- 
plaining part},  the  action  of  the  court  ia  not  a 
legitimate  subject-matter  of  complaint.  Law- 
son  V.  Glass,  C  Colo.  134. 

We  are  unable  to  appi-eciate  the  force  of  th«- 
contention  tliat  the  special  findings  of  the  jurj- 
respected  matters  not  properly  Involved  in  tb-» 
issue,  and  unsupported  by  the  evidence.  Jus: 
how  the  appelhmt  can  rightfully  assert  this  pi^ 
sition  and  complain  of  the  results  is  not  apimr- 
ent.    The  questions  were  propounded   by    iht- 
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Insurance  company.  At  the  appellant's  request, 
they  were  asked  to  determine  these  specific  mat- 
ters o{  fact  Under  these  circumstances  It  does 
not  lie  Tvlth  the  appellant  to  say  they  were 
harmed  by  the  procedure,  and  that  the  verdict 
should  be  set  aside  because  the  Jury  evidently 
determined  facts  unwarranted  by  the  evidence. 
If  the  matter  was  not  Involved,  the  question 
shonld  not  have  been  propounded.  Being  pro- 
pounded at  the  appdlant's  request,  the  company 
cinnot  be  heard  to  say  the  case  did  not  Justl^ 
this  consideration  by  the  jury,  and,  In  so  far 
as  the  conclusions,  if  taken  as  true,  are  hurtful 
to  the  appellant,  the  result  was  achieved 
through  their  own  procedure.  It  Is  entirely 
analogous  to  a  request  for  instructions,  which  is 
always  taken  as  conclusive  on  the  person  who 
reijuests  them;  and  the  requesting  party  can 
never  be  heard  to  challenge  the  correctness  of 
Instructions  given  on  his  own  application.  Rail- 
road Co.  V.  Latimer,  128  HI.  163,  21  N.  B.  7; 
Lahr  v.  Railway  Co.,  104  N.  Y.  268,  10  N.  B. 
528;  New  York  El.  R.  Co.  v.  Fifth  Nat.  Bank, 
135  U.  S.  432,  10  Sup.  Ct.  743. 

"We  have  thus  disposed  of  all  the  matters  which 
seem  to  require  specific  attention,  and,  the  main 
proposition  being  determined  against  the  appel- 
lant, there  Is  nothing  urged  as  en^r  which 
would  justify  a  reversal  of  the  judgment.  The 
case  was  fairly  tried.  The  Jury  were  very  care- 
fully and  accurately  Instructed  regarding  the 
law.  Their  findings,  as  well  as  their  genera] 
verdict,  were  against  the  appellant;  and,  being 
accepted  as  ccmdusive  on  all  questions  of  fact, 
the  ultimate  judgment  was  correctly  rendered 
thereon.  We  shall  therefore  affirm  the  Judg- 
ment.   Affirmed. 

(8  Colo.   App.  375) 

MORRIS  et  al.  v.  PEOPLE,  to  Use  of 

SIMMON0S.1 

(Court  of  Appeals  of,  Colorado.     Oct.  12,  1896.) 

JUSTICB  OF  THE  PkaCB  —  COSBTITUTIOSAL  L*W  — 

Creation  OF  New  Precincts— Pailcke  TO  SuH- 
KEifDEK  Office — Liabilitv  of  Sureties. 

1.  Gen.  St.  p.  284,  8  146,  authorizing  county 
boards  to  create  new  justices'  precincts  on  peti- 
tion, is  not  in  conflict  with  Const,  art.  14,  §  11, 
which  fixes  the  number  of  jn.sticos  and  con- 
stablps  in  each  precinct  at  two,  but  author- 
izes tile  number  to  be  Incre.ispd  as  provided  by 
law  in  precincts  containing  5,000  or  more  inhab- 
ita  nts. 

2.  Under  Gen.  St.  p.  284.  §  146,  authorizing  a 
county  l>oard,  on  the  petition  of  the  voters  of 
any  justtccB'  precinct,  to  change  the  same  or  to 
create  other  precincts,  it  is  not  necessary  to  the 
juristliction  of  tlie  board  to  create  a  new  pre- 
cinct that  the  petitioners  shall  designate  them- 
selves as  voters,  the  legality  and  sufficiency  of 
the  petition  being  a  matter  for  the  board's  de- 
termination; and  that  a  petition  on  which  it  has 
acted  was  sviHicieut  will  be  presumed  in  the 
absence  of  proof. 

3.  Under  Gen.  St.  p.  650,  §  142,  providing 
that  a  justice  of  the  peacp  and  the  sureties  on 
his  oflicial  bond  shall  be  liable  to  all  persons  in- 
terested for  all  damages  and  losses  sustained  by 
reason  of  his  failure  or  refusal  to  deliver  the 
dockets,  books,  and  papers  pertaining  to  the  of- 
fice to  his  successor  at  the  expiration  of  his 
term,  a  justice  wrongfully  withholding  the  of- 

>  Rehearing  denied  November  9,  18U6. 


fice  from  his  sncccssor,  claiming  to  hold  over 
on  the  ground  that  the  election  of  his  successor 
was  illegal,  is  liable  to  such  successor  on  his 
bond  for  the  fees  of  the  office  received  by  him 
during  such  time. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  people,  for  the  use  of  George 
Slmmouds,  against  Robert  Morris  and  the 
sureties  on  his  bond  as  a  Justice  of  the  peace. 
Judgment  for  plaintiff,  and  defendants  bring 
eiTor,     Affirmed. 

Chas.  G.  Clement,  for  plalntlCte  in  error. 
George  SImmonds,  pro  se. 

THOMSON,  J.  This  suit  was  brought  up- 
on the  official  bond  of  Robert  Morris  a» 
Justice  of  the  peace,  and  resulted  in  a  Judg- 
ment against  the  defendants,  from  which 
they  have  prosecuted  error  to  this  court. 
The  facts  are  not  In  controversy.  The  dis- 
agreement between  parties  relates  to  the  law 
which  should  be  applied  to  the  facts.  At  the 
general  election  held  in  Arapahoe  county  In 
November,  1888,  the  defendant  Morris  was 
duly  elected  Justice  of  the  peace  for  pre- 
cinct No.  2,  In  that  county.  Before  entering 
upon  the  duties  of  his  office,  he  gave  bond 
pursuant  to  law,  with  the  other  defendants 
as  sureties,  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  the  office,  and  the  de- 
livery to  his  successors  of  all  books,  papers, 
and  other  things  which  might  be  so  required 
by  law.  Morris  thereupon  entered  Into  his 
office,  and  discharged  the  duties  pert.ilning 
to  it'  for  the  statutory  term  of  two  years. 
On  the  5th  day  of  May,  1890,  upon  the  peti- 
tion of  certain  persons  styling  themselves 
"residents  of  Justice  precinct  No.  2,  in  Arap- 
ahoe cotmty,"  the  board  of  county  connnis- 
sloners  divided  tlie  precinct,  and  carved  out 
of  it  another  precinct,  which  they  designated 
as  "No.  12."  The  relator  and  Morris  both 
resided  in  precinct  No.  2,  as  it  was  consti- 
tuted after  the  division.  At  the  general  elec- 
tion held  in  Arapahoe  coimty  in  Noveml>er, 
180O,  the  term  of  office  for  which  Morris  was 
elected  being  about  to  expire,  himself  and 
the  relator  were  opposing  candidates  for  the 
office  of  Justice  of  the  peace  of  the  new  pre- 
cinct, No.  2,  and  both  participated  in  and 
voted  at  the  election.  The  relator  was  the 
successful  candidate,  and  Morris  was  de- 
feated. Upon  the  expiration  of  Morris'  term, 
the  relator,  as  bis  successor,  having  duly 
qualified  for  the  purpose,  demanded  of  him 
the  books,  dockets,  and  papers  pertaining 
to  the  office;  but  he  refused  to  deliver  them, 
and  retained  them,  and  continued  to  act  as 
Justice  until  April  7,  1891.  Upon  the  re- 
fusal of  Morris  to  comply  with  the  relator's 
demand,  the  latter  Instituted  proceedings  In 
mandamus  in  the  district  court  of  Arapahoe 
county  to  comi>el  the  delivery  by  Morris  to 
the  relator  of  the  books,  dockets,  and  papers 
belonging  to'  the  office.  Upon  the  hearing 
of  the  case  a  peremptory  writ  was  ordered 
as  prayed.  Morris  appealed  from  the  Judg- 
ment to  the  supreme  court,  which  declined 
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jurisdiction  of  the  case,  and  dismissed  the 
appeal.  Thei'eupon,  on  April  7,  1891,  Morris 
turned  over  the  books,  etc.,  to  the  relator. 
Daring  the  time  Morris  had  possession  of 
them  he  received  as  fees  out  of  business 
brought  to  him  as  justice  $331.35.  The 
grounds  upon  which  the  defendants  in  error 
rely  for  a  reversal  of  the  judgment  are: 
First.  That  the  act  of  the  legislature  In  pur- 
suance of  which  the  board  of  commissioners 
made  the  order  dividing  precinct  No.  2  Is  In 
conflict  with  section  11  of  article  14  of  the 
constitution,  and  therefore  void;  that,  the 
■order  being  void,  precinct  No.  2  has  never 
been  divided,  and  retains  Its  original  bounda- 
ries; that  the  election  held  in  November, 
1890,  for  Justice  of  the  peace  In  the  alleged 
aew  precinct  No.  2,  was  held  without  au- 
thority of  law,  and  that,  the  only  claim  of 
the  relator  to  the  office  being  by  virtue  of 
that  election,  he  was  without  title.  Second. 
That,  supposing  the  statute  to  be  constitu- 
tional, the  petition  upon  which  the  board  act- 
ed In  mailing  the  order  was  not  in  conformity 
with  the  requirements  of  the  statute,  and  did 
not  authorize  the  action  of  the  board,  and 
that  for .  that  reason  the  order  was  invalid, 
and  the  attempted  division  of  the  precinct 
nugatory.  And,  third,  that,  waiving  the  fore- 
going objections  to  a  recovery,  the  doings  of 
Morris  In  acting  as  justice,  ana  receiving  the 
fees  and  emoluments  of  the  office,  after  the 
relator  had  been  elected  and  qualified  as  his 
successor,  do  not  constitute  a  breach  of  the 
•conditions  of  the  bond.  We  shall  examine 
these  several  positions  talcen  by  counsel  In 
the  order  in  which  they  are  stated. 

1.  The  following  is  section  11  of  article  14 
of  the  constitution:  "There  shall,  at  the  first 
election  at  which  county  officers  are  chosen, 
and  annually  thereafter,  be  elected  In  each 
pi-ecinct  one  justice  of  the  peace  and  one  con- 
stable, who  shall  each  hold  his  office  for  the 
term  of  two  years;  provided,  that  in  precincts 
-containing  five  thousand  or  more  inhabitants, 
ithe  number  of  justices  and  constables  may  be 
increased  as  provided  by  law."  The  act  pur- 
suant to  which  the  order  of  the  board  was 
made  provides  as  follows:  "The  boards  of 
'County  commissioners  of  the  several  counties 
of  this  state  shall  at  their  July  meeting,  next 
after  the  passage  of  this  act,  divide  their  re- 
spective counties  into  as  many  justices'  pre- 
cincts as  the  necessities  of  the  county  may 
require,  and  upon  the  petition  of  the  voters 
•of  any  such  precinct  may  change  the  same,  or 
'Create  other  such  precincts,  and  shall  cause 
•to  be  entered  In  the  journal  of  their  proceed- 
ings a  record  of  such  precincts,  giving  accurate 
boundaries  thereof."  6«n.  St.  p.  284,  i  146. 
There  is  no  obvious  conflict  between  the  con- 
stitutional provision  and  the  statute.  The 
constitution  makes  no  provision  concerning  the 
creation  of  justices'  precinc!«.  It  contains 
no  limitation  upon  the  power  of  the  legisla- 
ture to  provide  for  the  division  of  counties 
Into  justices'  precincts,  and  for  the  creation 
■ot  such  new  precincts  as  changing  circum- 


stances made  from  time  to  time  demaiid.  A 
precinct  may  become  30  populous  that  one  jus- 
tice Is  unable  to  transact  its  business,  and  the 
legislature  is  authorized  to  provide  for  addition- 
al justices  In  precincts  containing  more  than 
5,000  inhabitants.  On  the  other  hand,  the 
territorial  area  of  a  precinct  containing  less 
than  5,000  people  may  be  so  large  ttiat  the 
convenience  of  tlie  inhabitants  requires  its 
division,  or,  by  unsettled  portions  of  a  county 
becoming  occupied,  new  precincts  may  be  nec- 
essary to  accommodate  the  new  population. 
There  Is  a  wide  difference  between  increasing 
the  number  of  justices  In  the  same  precinct 
and  creating  new  precincts,  and  tliere  is  no 
constitutional  inhibition  against  legislation 
locking  to  the  increase  or  alteration  of  pne- 
cincts.  The  legislature  has  the  authority  to 
provide  for  the  division  of  counties  into  jos- 
tices'  precincts  in  the  first  Instance,  and  by 
tlie  same  authority  It  may  provide  for  dividing 
pi-ecincts,  changing  their  boundaries,  or  estab- 
lishing new  ones^  The  only  constitutional  lim- 
itntion  upon  its  power  in  ihe  matter  of  jna- 
tlces'  precincts  relates  to  increasing  the  num- 
ber of  justices  in  the  same  precinct.  In 
Board  v.  Smith  (Colo.)  45  Pac  357,  Chief  Jus- 
tice Ha^t,  Incidentally  speaking  of  the  statn- 
tcry  provision  which  we  have  quoted,  said, 
"We  Imow  of  no  provision  of  the  constitution 
with  which  the  act  ccmflicts,"  and  we  are  un- 
able to  see  how  a  limitation  upon  the  power 
of  the  legislature  to  provide  for  additional  jus- 
tices in  the  same  precinct  affects,  or  can  af- 
fect. Its  authority  to  provide  for  establishing 
precincts  originally,  or  for  changing  them  or 
adding  to  their  number  after  they  are  estab- 
lished. We  must  hold  the  act  in  question  to 
be  In  harmony  with  the  constitution. 

2.  The  statute  empowers  the  commissioners, 
upon  petition  of  the  voters  of  a  precinct,  to 
change  the  precinct,  or  create  other  precincts. 
In  this  case  the  petitioners  described  them- 
selves, not  as  voters,  but  as  residents,  of  pre- 
cinct No.  2;  and  hence  it  is  contended  that 
the  board  bad  no  authority  to  act  upon  tlie  pe- 
tition. We  do  not  think  the  argument  sound. 
In  our  opinion,  it  is  entirely  unimportant  how 
the  petitioners  may  have  designated  themselves 
in  their  petition.  The  statute  does  not  empower 
the  commissioners  to  act  upon  a  petition  of 
persons  representing  themselves  as  voters  of 
the  precinct,  without  more.  They  must  be 
voters  in  fact,  and  the  commissioners  mnst  be 
legally  satisfled  that  they  are  voters.  That 
they  style  themselves  voters  would  not  re- 
lieve the  commissioners  of  the  duty  of  ascer- 
taining whether  they  are  such.  No  legal 
formality  Is  necessary  in  such  a  petition,  and 
it  is  Immaterial  whether  the  petitioners  call 
themselves  residents  or  voters,  provided  the 
petition  is  otherwise  sufficient,  and  an  In- 
vestigation shows  that  they  are  voters.  As, 
in  this  case,  the  commissioners  made  the  or- 
der, and  as  ample  power  was  conferred  upon 
tliem  for  that  purpof<e,  we  must  presume  that 
they  satisfied  themselves  that  the  petitioners 
were  voters  of  the  precinct,  and  that  all  the 
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conditions  necessary  to  the  exerdae  of  tbe 
power  existed.  The  presumption  being  in  fa- 
vor of  the  legality  of  the  order,  wiLbout  proof 
of  facts  which  Invalidated  it,  it  must  be  up- 
held. But  the  position  token  by  Morris  in  this 
litigation  is  at  least  equivocaL  He  submitted 
bis  claim  to  the  office  to  the  voters  of  the  pre- 
cinct, and  they  rejected  it.  He  was  a  candi- 
date against  the  relator.  He  took  an  active 
part  In  the  election,  and  the  result  was  nn- 
tavorable  to  him.  He  does  not  seem  to  have 
entered  the  contest  with  any  Intention  of  abid- 
ing the  event,  unless  it  should  be  satisfactory 
to  him.  If  he  was  successful,  he  could  hold 
the  office  by  virtue  of  the  election.  If  he 
failed,  he  could  repudiate  the  election,  and 
hold  the  office  by  virtue  of  his  former  com- 
mission, on  the  ground  that  no  successor  had 
been  legally  chosen.  The  law  does  not  regard 
a  position  like  that  with  favor.  He  does  not 
pretend  that  he  participated  in  the  election,  or 
submitted  his  candidacy  to  the  voters,  with- 
out a  full  knowledge  of  all  the  facts;  and  we 
do  not  think  that,  even  if  the  election  was  ir- 
regular, we  are  required  to  search  for  reasons 
why  he  was  not  boupd  by  the  result 

3.  Were  the  fees  received  by  Morris  for  offi- 
cial business  transacted  by  him  during  the 
time  he  continued  to  act  after  his  term  had 
expired  recoverable  in  this  case?  It  is  con- 
tended that,  if  the  relator  was  de  Jure  the  Jus- 
tice, the  acts  of  Morris  were  void;  that  all 
moneys  collected  by  him  could  be  recovered 
back  by  the  parties  paying  them;  and  that 
there  were,  therefore,  no  fees  or  emoluments 
of  the  office  for  which  he  was  liable  to  the  re- 
lator. It  is  further  malntahied  that  receiving 
moneys  after  the  expiration  of  his  term,  even 
if  his  acts  during  the  time  were  not  void, 
constitute  no  breach  of  any  of  the  conditions 
of  the  bond.  We  do  not  deem  it  necessary 
to  enter  into  any  extended  discussion  of  the 
validity  of  Morris'  acts  while  wrongfully  with- 
holding from  the  relator  the  possession  of  the 
office.  He  continued  in  office,  and  discharged 
the  duties  and  exercised  the  functions  of  a 
Justice  of  the  peace  after  he  ceased  in  law  to 
be  a  Justice,  claiming  that'  no  successor  hod 
been  legally  elected.  He  was  not  a  usurper, 
or  an  intruder,  but  claimed  the  office,  and  con- 
tinued to  act  In  it,  under  a  title  which  before 
that  time  he  unquestionably  had.  He  held  by 
color  of  title  from  his  original  election.  He 
was,  therefore,  an  officer  de  facto  within  every 
definition  of  the  term,  and  all  his  acts  as 
each  were  valid  as  to  the  public  and  third 
persons.  Hamlin  v.  Kassafer,  15  Or.  456,  15 
Pac.  778;  State  v.  Williams,  5  Wis.  308;  Pe- 
tersllea  r.  Stone,  119  Mass.  465;  State  v.  Car- 
roll, 38  Conn.  449.  The  fees  which  Morris  ex- 
acted and  received  could  not  be  recovered 
bac^  by  those  paying  them.  The  legal  title 
to  the  office  was  in  the  relator,  and  the  pos- 
session was  in  Morris.  The  fees  and  emolu- 
ments which  pertained  to  the  office  after  the 
title  of  the  relator  accrued  belonged  to  the 
relator;  and  Morris,  having  by  virtue  of  his 
tmlawful  possession  taken  and  appropriated 


them,  must  be  held  liable  to  the  relator  for 
the  amount  received.  Mayfleld  v.  Moore,  5^^ 
111.  428;  Comatock  v.  City  of  Grand  Rapids, 
40  Mich.  387;  Nichols  ▼.  MacLean,  101  N.  Y. 
52G,  5  N.  E.  347.  Aa  against  Morris  personal- 
ly, the  right  of  the  relator  Is  clear;  but  the 
question  remains  whether  the  money  Is  recov- 
erable In  an  action  on  Morris'  official  bond. 
It  is  vigorously  contended  that  such  an  action 
cannot  be  maintained,  and  the  reason  given  is 
that  the  acts  complained  of  occurred  after  his 
term  had  expired,  and  arc  not  covered  by  any 
condition  of  the  obligation.  This  position  of 
counsel  is  worth  examining.  In  the  law  con- 
cerning Justices  and  constables  we  find  the 
following: 

"Sec.  141.  That  whenever  the  term  of  office 
for  which  any  Justice  of  the  peace  may  have 
been  elected  shall  expire,  it  shall  be  the  duty 
of  such  officer  to  deliver  over  tils  docket,  stat- 
utes, and  all  papers  relating  to  the  business 
transacted  before  him,  to  his  successor  in  office, 
upon  demand,  after  such  successor  shall  have 
been  qualihed  according  to  law,  whose  duty 
It  shall  be  to  proceed  to  the  completion  of  all 
unfinished  business,  to  Issue  executions  upon 
Judgment  remaiuing  unsatisfied  upon  such 
docket,  and  to  collect  the  same,  and  have  the 
same  power  In  resjiect  to  such  docket  and  pa- 
pers as  if  the  same  pertained  to  proceedings 
originally  Instituted  before  him. 

"Sec.  142.  Any  Justice  of  the  peace  failing  or 
refusing  to  deliver  any  statutes,  books,  dock- 
ets or  papers,  as  required  by  this  chapter,  for 
the  space  of  ten  days  after  the  same  are  de- 
manded, shall  forfeit  and  pay  the  sum  of  ten 
dollars,  to  be  recovered  by  an  action  of  debt 
In  the  name  of  the  county  treasurer,  for  the 
benefit  of  the  county,  besides  being,  together 
with  his  securities  in  his  official  bond,  liable 
to  the  county  and  to  all  persons  interested  for 
all  damages  and  losses  which  may  be  sustain- 
ed by  reason  of  such  failure  or  refusal." 

Gen.  St.  pp.  649,  650. 

Now,  what  damages  are  recoverable  for  the 
failure  or  refusal  of  a  justice  of  the  peace 
whose  term  has  expired  to  deliver  the  boolcs, 
records,  and  papers  belonging  to  the  office  to 
his  successor?  It  cannot  be  said  that  the  per- 
son aggrieved  is  confined  in  bis  recovery  to 
the  market  value  of  the  things  withheld. 
They  have  no  substantial  value,  except  in  the 
hands  of  the  person  using  them.  The  statute 
expressly  provides  for  the  liability  of  the 
obligors  to  the  persons  interested  for  all  dam- 
ages and  losses  sustained  by  reason  of  the 
failure  or  refusal  to  deliver  them.  They  are 
the  legal  indicia  of  title,  and  by  retaining 
them,  and  continuing  to  act  in  all  respects  as 
before,  Morris-  withheld  possession  of  the  office 
from  the  person  lawfully  entiUed  to  It.  The  fees 
and  emoluments  which  he  collected  were  Inci- 
dent to  the  office,  and,  If  the  relator  had  been 
in  possession,  he  would  have  received  them. 
The  retention  of  the  books,  dockets,  and  pa- 
pers after  demand  made  was  a  breach  of  the 
conditions  of  the  iMnd;  and  the  damages  and 
losses  sustained  by  the  relator  were  the  fees 
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belonging  to  him,  appropriated  by  Morris,  and 
wbicli  the  latter  was  enabled  to  obtain  by  his 
unlawful  possession  of  the  legal  Indicia  of  ti- 
tle. These  damages  were,  therefore,  the  di- 
rect result  of  the  failure  and  refusal  of  Mor- 
ris to  deliver  the  books,  dockets,  and  impers. 

In  our  opinion,  the  judgment  was  right,  and 
must  be  affirmed.     Affirmed. 


(8  Oolo.  App.  393) 

STILES  ▼.  RICHIG  et  al.i 

(Court  of  Appeals  of  Colorado.     Oct.  12,  1896.) 

Master  and  Bebvant—Plbadino— Cause  of  Ac- 
tion NOT  Statbd— Neoliobnoe— iNsur- 
riciENT  Evidence. 

1.  In  an  action  for  the  death  of  plaintifTs 
husband,  a  complaint  which  alleges  that,  while 
the  deceased  was  at  work  in  defendants'  mine 
shaft,  be  was  killed  by  the  caving  in  of  the  wall 
of  the  shaft;  tliat  defendants  were  negligent  in 
not  having  timbered  the  shaft;  that  it  had 
reached  a  depth  of  12  feet,  and  said  deceafied 
had,  immediately  preceding  his  death,  complain- 
ed to  defendants  of  their  negligence  in  not  tim- 
bering the  same,  and  defendants  had  promised 
that  it  should  be  timbered;  that  defendants  had 
commenced  timbering  when  said  injury  occur- 
red; that  at  the  time  deceased  was  killed  ho 
thought,  and  any  man  of  ordinary  prudence 
would  have  thought,  that  said  shaft  could  be 
timbered  before  it  would  cave  in, — does  not  state 
a  cause  of  action. 

2.  In  an  action  for  the  death  of  plaintiff's  hus- 
band, it  appeared  that  he  was  killed  by  the  cav- 
ing iu  of  defendants'  mine  shaft,  which  he  was 
employed  in  sinking;  that  he  was  a  practical 
miner,  and  had  worked  in  the  shaft  from  the 
surface,  and  knew  the  character  of  the  ground; 
that  he  voluntarily  prosecuted  the  work,  with- 
out informing  defendants,  who  had  not  been  in 
the  shaft,  that  it  was  dangerous.  HrW,  that 
defendants  were  not  chargeable  with  negli- 
gence. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Cora  Stiles  against  August  Richie 
and  others  for  the  death  of  her  husband. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  brings  error.     Affirmed. 

H.  B.  Johnson,  for  plaintiff  in  error.  Fel- 
ker  &  Dayton,  for  defendants  in  error. 

REED,  P.  J.  This  action  was  brought  by 
tlie  plaintiff  in  error  against  the  defendants 
to  recover  damages  for  the  death  of  her  hus- 
band by  the  caving  in  of  a  shaft  in  the  mine 
of  defendants  while  employed  by  them  In  sink- 
ing the  shaft.  The  part  of  the  complaint 
necessary  to  be  considered  is  as  follows: 
"While  the  said  John  W.  Stiles  was  at  work 
In  the  bottom  of  said  shaft  a  large  body  of 
earth  and  gravel  fell  from  the  side  thereof, 
and  instantly  killed  him;  tliat  the  defendants 
and  their  agents  and  servants  were  grossly 
negligent  in  not  having  timbered  said  shaft, 
and  thereby  prevented  the  same  from  caving 
in  as  aforesaid;  that  said  shaft  at  the  time  of 
said  death  had  reached  a  depth  of  1'2  feet,  and 
said  deceased  had.  immedinteiy  preceding  his 
death,  complained  to  defendants  of  their  neg- 
ligence in  not  timbering  the  same,  and  defend- 


1  Rehearing  denied  November  9,  1890. 


ants  had  promised  that  the  same  should  be  im- 
mediately timbered;  that  defendants  in  puTBU- 
ance  of  said  promise  had  commenced  the  tim- 
bering of  said  shaft,  and  were  in  the  act  of 
doing  80  at  the  time  of  said  injury  and  death 
as  aforesaid;  that  at  the  time  deceased  was 
killed  as  aforesaid  he  thought,  and  any  man 
of  ordinary  prudence,  with  the  knowledst 
which  deceased  had  of  the  ground  he  was 
working  In,  would  have  thought,  that  said 
shaft  could  be  timbered  before  it  would  cave 
In."  Taking  the  allegations  in  the  text  as 
pleaded,  the  complaint  states  no  cause  of  ac- 
tion. It  is  alleged  that  the  shaft,  at  tbe  time 
of  his  death,  was  12  feet  deep  only;  that  de- 
ceased. Immediately  preceding  his  death,  com- 
plained to  defendants  of  their  negligence  In 
not  timbering  the  same,  and  defendants  had 
promised  that  the  same  should  Immediately 
be  timbered.  The  complaint  of  deceased  In 
regard  to  the  Insecurity  of  the  shaft  was  made 
"Immediately  before  his  death."  At  the  time 
of  his  death  he  was  engaged  in  timberins  tbe 
shaft.  The  allegation  shows  immediate  at- 
tention to  the  complaint  made,  and  an  Imme- 
diate fulfillment  of  the  promise.  Tbe  rule  of 
law  evidently  intended  to  be  Invoked  Is  ele- 
mentary, and  is  that  where  the  employer  has 
Icnowledge  of  the  danger  attending  the  em- 
ployment, and  does  not  communicate  It  to  the 
employe,  and  also  when  the  danger  is  discov- 
ered by  the  employe,  and  he  conveys  the 
knowledge  to  the  employer,  and  he  promises 
to  remedy  it,  and  the  employe,  relying  upon 
such  promise,  continues  the  employment,  and 
the  employer  neglects  to  obviate  the  danger. 
the  employer  is  liable  in  damages  for  any  in- 
jury received  by  the  servant;  but  in  this  cast- 
tiie  allegation  negatives  the  liability  by  tb; 
statement  that  the  employer,  on  being  Inform- 
ed, Immediately  proceeded  to  remove  the  cause 
of  danger.  The  rule  of  law  controlling  this 
case  Is  clearly  and  tersely  stated  in  2  Thouip. 
Neg.  -092:  "If  the  master  luiew,  or  ought  to 
have  known,  and  the  servant  did  not  icnow. 
and  was  not  bound  to  know,  of  its  existence 
[the  danger],  the  liability  of  the  master — the 
scr\-ant  having  been  otherwise  in  the  exercise 
of  due  care— is  fixed;  and  it  is  equally  true. 
in  every  case,  tliat  unless  the  master  kne'w  of 
the  defect  which  subsequently  produces  the 
Injury,  or  was  under  a  duty  of  knowing  it. 
he  cannot  be  held  liable,  for  in  the  absence  of 
such  knowledge,  or  duty  of  knowing,  there  is 
nothing  of  which  negligence  can  be  predicat- 
ed." See  Elliott  v.  Railroad  Co.,  67  Mo.  Ii7:.>: 
Ilayden  v.  Manufacturing  Co.,  29  Conn.  J>4^: 
Railroad  Co.  v.  Convoy.  01  UL  102;  RaUroad 
Co.  V.  Troesch,  08  III.  545.  Again  it  Is  said 
in  2  Thomp.  Neg.  995:  "These  two  things 
must  stand  in  conjunction,— knowledge  on  th«> 
part  of  the  master,  or  its__  equivalent,  negligent 
ignorance;  and  a  want 'of  knowledge  on  the 
part  of  the  servant,  or  its  equivalent,  excusa- 
ble ignorance."  See  Walsh  v.  Valve  Co.,  lio 
Mass.  28;  Railroad  Co.  v.  Thomas,  42  Ala. 
672;  Railroad  Co.  v.  Millildn,  8  Kan.  e47: 
Railroad    Co.    v.   Love,    10   Ind.    554.     In    2 
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Thomp.  Neg.  971,  972,  tbe  negligence  whicb 
•wUl  render  the  employer  liable  is  stated  as  fol- 
lows: "(1)  Negligence  in  subjecting  tbe  serv- 
ant to  tbe  risk  of  injury  from  defective  or  un- 
safe machinery,  building,  premises,  or  appli- 
ances. (2)  Negligence  in  subjecting  him  to 
tbe  risk  of  injury  from  unskillful,  drunken, 
habitually  negligent  or  otherwise  uudt  fellow 
servants.  0)  Negligence  where  the  master, 
or  his  vice  principal,  personally  interferes,  and 
either  does  or  commands  the  doing  of  the  act 
which  caused  the  injury.  In  the  first  two 
cases  tbe  unfitness  of  the  buildhig,  premises, 
machine,  appliance,  or  fellow  servant  must 
have  been  Imown  to  the  master,  or  must  have 
been  such  as,  with  reasonable  diligence  and 
attention  to  his  business,  he  ought  to  have 
known.  It  must  also  have  been  unlmown  to 
tlie  servant,  or  such  as  a  reasonable  exercise 
of  skill  and  diligence  in  bis  department  of 
service  would  not  have  discovered  to  him.  If 
the  master  has  not  been  personally  negligent 
in  any  of  these  imrticulars,  and  hurt  neverthe- 
less happens  to  the  servant,  the  master  will 
not  be  answerable  In  damages  therefor;  but 
the  servant's  misfortune  will,  accordingly  as 
tlie  facts  appear,  either  be  ascribed  to  his 
own  negligence,  or  ranked  in  the  category  of 
accidents,  the  risk  of  which,  by  his  contract 
of  service,  be  is  deemed  voluntarily  to  have 
a-ssumed."  See  Railroad  Co.  v.  McGraw  (Colo. 
Sup.)  45  Pac.  383.  In  support  of  these  two 
propositions  almost  numberless  authorities  are 
died  from  nearly  all  the  different  states,  rche 
facts,  as  shown  by  the  very  meager  evidence 
of  Murdock  Smith,  who  was  the  only  witness 
who  had  any  Imowlcdge  of  the  facts,  were 
that  defendants  employed  him  to  sink  the 
shaft,  and  authorized  him  to  hire  his  own  men 
to  do  the  work,  and  he  employed  deceased. 
Witness  bad  been  a  miner  about  14  years. 
Stiles  had  been  a  miner  8  or  9  years,  "and 
fully  as  good  if  not  better  than  the  witness." 
The  two,  in  company  with  defendant  Hook, 
left  Denver  Monday,  Septemlier  21st.  On  the 
way  to  the  mine,  defendant  hired  two  men 
and  a  team,  and  took  them  along  to  cut  and 
haul  timber.  Hook  remained  until  Friday, 
the  25th,  when  he  returned  to  Denver.  Smith 
and  deceased  commenced  sinking  shaft  Tues- 
day, 22d.  Sunk  the  shaft  three  or  four  feet 
on  that  day,  and  three  or  four  feet  the  next 
day.  It  was  not  shown  when  the  balance  to 
make  the  twelve  feet  was  sunk,  but  it  must 
have  been  the  two  following  days,  as  Smith 
testified,  "Before  he  [Hook]  went  away,  I 
told  him  we  would  have  to  timber  that  shaft, 
and  he  said,  'Go  ahead  and  timber  it.' "  The 
accident  by  which  Stiles  lost  his  life  occurred 
on  the  following  Tuesday.  The  shaft  was 
then  timbered  up  about  five  feet.  Witness 
was  on  top,  preparing  timber,  and  Stiles  in 
the  bottom,  putting  in  the  timber,  when  a 
masis  of  earth  fell,  killing  him  instantly.  Hook 
had  not  been  there  since  Friday  previous. 
Whether  any  sinking  had  been  done  after  he 
left,  was  loft  in  doub\,  but  there  was  sinking 
done  the  df^  he  left    Now  as  to  the  evidence 


of  negligence  to  charge  the  defendants :  Smith 
says  that,  when  the  shaft  was  down  six  or 
seven  feet  he  told  Hook  that  it  had  better 
be  timbered.  Hook  wanted  It  sunk  deeper, 
so  be  could  change  the  shaft  to  suit  the  trend 
of  the  vein.  When  the  suggestion  was  made 
the  next  time.  Hook  instructed  them  to  go 
ahead  and  do  it.  It  is  alleged  in  the  com- 
plaint "tliat  deceased  had,  immediately  pre- 
ceding his  death,  complained  to  the  defendants 
of  their  negligence  In  not  timbering  the  siiaft." 
This  could  not  have  been  true,  as  Smith 
swears  that  Hook  left  on  Friday  previous, 
and  of  course  bad  no  knowledge  of  affairs  aft- 
er that  time;  and  what  if  anything,  was  done 
afterwards  to  Increase  the  danger  is  not 
shewn.  But  during  the  intervening  time  Smith 
and  deceased  were  prosecuting  the  work  with- 
out the  presence  of  either  defendant  Smith 
also  testified.  "Mr.  Hook  did  not  meet  Mr. 
Stiles  in  reference  to  his  employment"  On 
cross-examination  he  testifies  that  deceased 
had  worked  in  the  shaft  from  the  surface, 
and  knew  the  character  of  tbe  ground;  that 
Hook  had  never  been  in  the  shaft  and,  al- 
though witness  and  deceased  had  discussed 
the  shaft  as  dangerous,  neitlier  of  them  Ui- 
formed  Hook  that  the  shaft  was  dangerous. 

To  negative  in  advance  the  defense  of  con- 
tributory negligence,  the  following  peculiar 
allegation  was  inserted  in  the  complaint: 
"That  at  the  time  deceased  was  killed  as 
aforesaid,  he  thought,  and  any  man  of  ordi- 
nary prudence,  with  the  Icnowledge  the  de- 
ceased had  of  the  ground  he  was  worldng  in, 
would  have  thought  that  said  shaft  could  be 
timbered  before  it  would  cave  in."  If  such 
was  the  conclusion  of  an  experienced  miner, 
who  had  done  the  work,  and  would  liave  been 
the  conclusion  of  any  man  of  "ordinary  pru- 
dence," how  could  defendants  be  charged  with 
negligence  and  made  liable  for  failing  to  ex- 
ercise extraordinary  and  prophetic  prudence 
previous  to  the  preceding  Friday?  It  Is  clear, 
beyond  controversy,  that  deceased  had  greater 
knowledge  of  the  shaft  and  the  character  of 
the  ground  tlian  Hook  could  have  had,  and 
that  deceased,  a  practical  miner,  of  years'  ex- 
perience, possessed  of  all  knowledge  that 
could  be  obtained,  voluntarily  prosecuted  the 
work  and  incurred  the  risk  incident  to  the 
employment  The  unfortunate  calamity  was 
properly  designated  by  the  witness  in  his  tes- 
timony: "I  suppose  this  was  an  accident." 
It  certainly  could  not  have  been  predicted  by 
Hook  on  the  Friday  before,  for,  had  those  en- 
gaged in  tlje  work  on  Tuesday  recognized  the 
impending  danger,  deceased  would  not  have 
been  in  the  shaft  There  was  no  evidence  of 
negligence  on  the  part  of  tlte  defendants  to 
charge  them  with  liability  for  the  unfortunate 
death.  Shear.  &  R.  Neg.  f  12.  The  supreme 
court  and  this  court  have  been  required  to  ex- 
amine, in  several  cases,  and  apply  the  law 
in  regard  to,  alleged  negligence.  The  law  has 
been  so  fully  stated  in  Railroad  Co.  v.  Liehe,  17 
Colo.  280,  29  Pac.  175;  Lord  v.  Refining  Co., 
12  Colo.  390,  21  Pac.  148;  Anson  v.  Evans,  19 
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Colo.  274,  35  Pac.  47;  Holman  v.  Security  Co., 
W  Oolo.  7,  36  Pac  797;  Cemeteiy  Ass'n  v, 
Davis,  4  Colo.  App.  670,  86  Pac.  911;  Deane 
V.  Power  Co.,  5  Colo.  App.  521,  39  Pac.  346; 
Railroad  Co.  v.  Budln,  6  Colo.  App.  275,  40 
Pac.  503;  Iron  Co.  v.  Lamb,  C  Colo.  App.  255, 
40  Pac.  251,— that  further  discussion  of  the 
Uiw  of  this  case  seems  unnecessary.  The 
judgment  of  nonsuit  was  correct.  That  the 
court  had  a  right  to  withdraw  the  case  from 
the  jury,  and  cause  a  judgment  of  nonsuit  to 
be  entered.  See  Shear.  &  R.  Neg.  I  11;  Mau 
V.  Morse,  3  Colo.  App.  359,  33  Pac.  283; 
Transit  Co.  v.  Dwyer,  3  Colo.  App.  408,  33 
Pac.  815.  The  judgment  of  the  district  court 
must  be  affirmed.    Affirmed. 


(67  Kan.  862) 

AMERICAN  LBAD-PBNCIIi  (X).  et  al.  ▼. 

CHAMPION  et  al. 
(Supreme  (Jourt  of  Kansas.     Nor.  7,  1896.) 

COATTEL  HORTGAOES — RkOORO— RtGHTS  OP  SOBSE- 
gCENT  MOKTOAGEE. 

1.  The  withholding  of  a  chattel  mortgage 
from  record  may  cast  suspicion  upon  the  good 
faith  •f  the  indebtedness  which  it  is  given  to  se- 
cure, but,  good  faith  being  admitted  or  shown, 
the  only  effect  of  a  failure  to  file  it  for  record  is 
to  render  it  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  purchas- 
ers and  mortgiigees  in  good  faith,  until  it  is  filed 
for  record,  or  actual  possession  talien  under  it. 

2.  As  to  a  chattel  mortgagee  having  actual  no- 
tice of  a  prior  mortgage  upon  the  same  property, 
it  is  immaterial  whether  the  prior  mortgage 
was  recorded  or  not;  and,  where  the  interests 
of  the  subsequent  mortgagee  could  not  have 
been  prejudiced  by  the  manner  in  which  the 
mortgagor  was  permitted  to  deal  with  the  mort- 
gaged property,  such  subsequcpt  mortgagee 
cannot  successfully  attack  the  validity  of  Uie 
prior  mortgage  on  that  account. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

Action  by  Mary  E.  C!hampIon  against 
Charles  T.  Champion  and  others  to  foreclose 
a  chattel  mortgage.  The  American  Lead- 
Pencil  Ck)mpany  and  others  intervened. 
From  the  judgment  rendered,  interveners 
bring  error,  and  plaintiff  and  defendant  Hat- 
tie  C.  Ciozler  bring  cross  error.    Affirmed. 

On  and  before  June  6,  1890,  Charles  T. 
Champion  was  engaged  In  the  wholesale  and 
retail  book  and  stationery  business  at  Wich- 
ita. On  that  day,  being  indebted  to  the 
Wichita  National  Bank  in  the  sum  of  $G,500, 
evidenced  by  several  promissory  notes,  he 
executed  to  said  bank  a  collateral  note  for 
that  amount,  and  secured  the  •same  by  a 
chattel  mortgage  on  his  entire  stock  of  books, 
stationeix  fixtures,  and  accounts,  with  the 
understanding  that  the  same  should  not  be 
filed  In  the  office  of  the  register  of  deeds  of 
Sedgwick  county,  and  that  its  existence 
should  not  be  publicly  known,  but  should  be 
kept  a  secret  between  the  parties,  and  said 
chattel  mortgage  was  never  filed  for  record. 
From  June  6  to  December  4,  1890,  the  bank 
allowed  Champion  to  keep  his  account  with 


it,  and  deposit  the  proceeds  of  the.  sale  of 
goods,  and  check  npon  the  same  without  any 
restriction,  and  during  the  same  time  the 
bank  loaned  blm  a  large  additional  amount 
of  money,  in  the  aggregate  sufficient  to  In- 
crease the  original  Indebtedness  to  the  snin 
of  $8,260;  and  on  December  6,  1890,  the 
bank  demanded  security  for  the  whole 
amount,  and  Champion  executed  and  deliv- 
ered to  the  bank  his  collateral  promissory 
note  for  that  amount  to  cover  the  several 
original  notes  held  by  the  bank,  and  matur- 
ing at  different  dates,  and  at  the  same  time 
Champion  executed  to  the  bank  a  chattel 
mortgage  on  bis  entire  stock  of  goods,  and 
the  shelving,  fixtures,  notes,  and  accounts, 
to  secure  said  Indebtedness.  At  that  time 
it  was  agreed  between  the  bank  and  Cham- 
pion that  the  bank  should  have  possession  of 
said  stock  of  goods  as  security  under  said 
mortgage,  and  that  Champion  should  remain 
in  possession  as  the  agent  of  the  bank,  and 
should  account  to  it  for  all  moneys  received 
upon  the  sale  of  goods,  and  that  the  bank 
should  have  power  to  place  any  other  agent 
in  charge,  if  deemed  necessary.  The  mort- 
gage of  June  6,  1S90,  was  delivered  up  to 
Champion.  Notwithstanding  said  agree- 
ment, and  the  several  demands  made  by  tbe 
bank  for  a  compliance  therewith.  Champion 
continued  the  business  In  substantially  tbe 
same  manner  as  before,  using  the  proceeds 
of  sales  for  the  payment  of  the  claims  of 
commercial  creditors  and  the  expenses  of 
the  business;  and  on  December  20tb  tbe 
bank  made  another  positive  demand  upon 
Champion  for  the  sum  due,  but  Champion 
claimed  that  be  was  unable  to  pay  the  in- 
debtedness Champion  was  indebted  to  bis 
mother,  Mary  E.  Champion,  in  the  sum  of 
?8,400,  and  to  bis  sister,  Hattie  C.  Croeler. 
about  $4,400.  Mrs.  Champion  resided  at 
Wichita,  and  Mrs.  Crozier  in  Oklahoma. 
Champion  informed  his  mother  that  tbe 
bank  would  not  wait  any  longer  upon  bim. 
and  thereupon  Champion  proposed  to  give 
to  his  motlicr  and  his  sister  each  a  chattel 
mortgage  upon  the  same  stock  to  secure 
their  claims,  and  this  was  done  on  December 
22,  1890.  Champion  having  telegraphed  to 
bis  sister,  and  she  having,  by  telegraph,  em- 
ployed a  firm  of  attorneys  at  Wichita  to  pro- 
tect her  Interests.  Each  of  said  mortgages 
contained  the  following  clause:  "A  chattel 
mortgage  in  the  amount  of  $8,400  was  exe- 
cuted on  the  above  stock  of  goods  to  tbe 

Wichita  National  Bank  on  the day  of 

December,  1800."  These  mortgages  were 
filed  In  the  office  of  the  register  of  deeds  in 
Sedgwick  county  on  tbe  same  day,  within  a 
few  minutes  after  12  o'clock.  Frank  L. 
Champion,  a  brother  of  Charles  T.  Cham- 
pion, was  appointed  by  his  mother  aad  the 
agent  of  his  sister  to  take  charge  of  said 
stock  of  goods  under  said  chattel  mortgages, 
and  he  did  so  within  a  few  minutes  after 
they  were  filed;  but  the  store  was  not  closed, 
and  business  w.as  being  conducted  in  about 
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the  same  manner  as  before,  when,  during  the 
course  of  the  afternoon,  the  bank,  having 
Oled  Its  mortgage  for  record,  at  2:15  p.  m., 
took  the  pofiBession  away  from  aald  Frank  L. 
Champion,  without  further  resistance  than  a 
protest  by  him,  and  he  left  the  store  toI- 
tintarUy,  and  the  bank  closed  It  up.  On  De- 
cember 24,  1890,  Mary  E.  Champion  filed  her 
petition  against  Charles  T.  Champion,  the 
Wichita  National  Bank,  and  Hattie  C.  Cra- 
zier, to  foreclose  her  mortgage,  and  to  have 
the  same  declared  a  first  lien  upon  said  per- 
sonal property,  and  for  the  appointment  of  a 
receiver  to  take  charge  of  and  control  said 
property,  and  to  sell  and  dispose  of  the  same 
under  the  direction  of  the  court;  and  on  the 
same  day,  by  consent  of  all  the  parties,  M.  J. 
Oliver  was  duly  appointed  as  receiver. 
Many  of  the  commercial  creditors  of  Charles 
T.  Champion  obtained  Judgments  against 
blm  before  justices  of  the  peace  and  in  the 
district  court,  and  were  allowed  to  intervene 
and  become  parties  to  said  action  with  a 
view  to  the  protection  of  their  interests  In 
the  proceeds  obtained  and  collected  by  the 
receiver.  The  goods  for  the  value  of  which 
they  obtained  judgments  were  all  sold  by 
them  to  Champion  between  June  6  and  De- 
cember 22,  1890.  For  the  purpose  of  obtain- 
ing credit,  Champion  made  statements  to  cer- 
tain commercial  agencies  showing  the 
amount  of  his  assets,  and  further  stating 
that  there  was  no  mortgage  upon  the  same. 
The  bank  did  not  know  that  said  false  repre- 
sentations had  been  made,  and  It  did  not  at 
any  time  attempt  to  mislead  or  deceive  the 
creditors,  unless  tne  failure  to  record  its 
mortgages  had  tiiat  eCfect.  All  the  claims  of 
the  commercial  creditors  and  of  the  several 
mortgagees  were  l>ona  fide,  as  between  them 
and  Charles  T.  Champion.  The  court  below 
awarded  to  the  bank  the  first  Hen,  to  Mrs. 
Champion  the  second,  and  to  Mrs.  Crozler 
the  third,  postponing  the  claims  of  all  the 
commercial  creditors  thereto,  and  they  bring 
the  case  here  for  review.  Mary  B.  Cham- 
pion and  Hattie  0.  Crozler  also  filed  cross  pe- 
titions, claiming  priority  over  the  lien  of  the 
bank. 

J.  V.  Dangherty  and  Adams  &  Adams,  for 
plaintiffs  in  error.  Wall  &  Brooks,  Fred.  W. 
Bentley  and  David  Smyth,  for  defendants  in 
error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
We  do  not  feel  called  upon  to  decide  whether 
the  Judgment  creditors  stand  in  a  position  to 
question  the  validity  of  the  several  chattel 
mortgages,  each  of  which  was  given  to  se- 
cure a  bona  fide,  although  a  pre-existing,  debt 
If  they  secured  Hens  upon  the  fund  In  the 
hands  of  the  receiver,  certainly  they  were  sub- 
sequent in  time  to  the  recording  of  the  chattel 
mortgages.  It  cannot  be  held,  as  a  matter  of 
law,  that  the  entire  failure  of  the  bank  to  file 
Its  mortgage  of  June  6,  1890,  and  the  delay  In 
filing  that  of  December  6  until  December  22, 
1890,  operated  as  a  fraud  upon  creditors  who 


relied  on  the  false  representation  of  Cham- 
pion tliat  his  stock  was  not  mortgaged.  Ttie 
mortgage  of  June  6th  was  never  operative  as 
against  creditors,  and  that  of  December  0th 
was  void  as  to  them  until  December  22,  1890, 
unless  the  bank  is  to  be  treated  as  having 
the  possession  of  the  store  from  December  6th 
until  December  22d.  Gen.  St.  1880,  par.  3903. 
If  the  commercial  creditors  had  obtained  liens 
on  or  prior  to  December  22d  they  would  be  in 
a  position  to  question  any  antecedent  rights 
claimed  by  the  bank,  but  on  December  22d 
the  bank  not  only  recorded  its  mortgage,  but 
also  took  actual  possession  of  the  store.  At 
that  time  the  plaintiffs  In  error  were  only 
simple  contract  creditors  of  Charles  T.  Cham- 
pion, while  the  bank  not  only  held  a  mortgage 
then  recorded,  but  actual  possession  under  It 
The  withholding  of  a  chattel  mortgage  from 
record  may  cast  suspicion  upon  the  good  faith 
of  the  Indebtedness  which  it  Is  given  to  se- 
cure, but,  good  faith  being  admitted  or  shown, 
the  only  effect  of  a  f.allure  to  file  it  for  record 
is  to  render  it  void  as  against  the  creditors  of 
the  mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  until 
it  Is  filed  for  record,  or  actual  possession  taken 
under  It  Cameron  v.  Marvin,  26  Kan.  612; 
McVay  v.  English,  30  Kan.  368,  371,  1  Pac 
795;  Sedgwick  City  Bank  v.  Mercantile  Co., 
45  Kaa  346,  25  Pac.  888;  Gagnon  v.  Brown, 
47  Kan.  83,  85,  27  Pac.  104. 

2.  Mary  B.  Champion  and  Hattie  O.  Oroaler, 
as  well  as  the  commercial  creditors,  attack 
the  validity  of  the  mortgage  to  the  bank  on 
the  ground  that  Charles  T.  Champion  was 
permitted  to  conduct  the  store  and  dispose  of 
the  proceeds  of  sales  in  his  own  way,  and 
that  the  recording  of  their  mortgages  and  tak- 
ing possession  thereunder  were  prior  in  point- 
of  time  to  the  recording  of  the  mortgage  of 
the  bank,  and  the  possession  of  the  bank  un- 
der the  same.  This  claim  Is  not  tenable. 
They  had  actual  knowledge  of  the  prior  mort- 
gage, and  as  to  them  It  was  immaterial  whetlh 
er  that  mortgage  was  recorded  or  not  and 
they  could  not  have  been  prejudiced  In  any 
way  by  the  manner  in  which  the  business 
was  conducted  between  Charles  T.  Champion 
and  the  bank.  They  had  no  lien,  even  as 
against  Charles  T.  Champion,  until  Decembei 
22d,  and  immediately  after  they  obtained  the 
mortgages  and  bad  them  recorded  they  en- 
tered upon  a  struggle  for  possession  with  the 
mortgagee  having  the  prior  claim.  They  act- 
ed In  bad  faith  towards  the  bank,  and  ought 
not  to  gain  any  advantage  thereby.  The  con- 
clusions of  fact  are  favorable  to  the  bank,  and 
we  think  that  they  are  sufficiently  supported 
by  the  evidence.  The  record  does  not  show 
the  amount  realized  by  the  receiver,  but  we 
feel  satisfied  that  the  funds  In  bis  hands  wiU 
be  Insuflicient  to  pay  the  three  mortgage 
claims,  and  that  nothing  will  be  left  for  the 
commercial  creditors.  If  any  balance  should 
remain,  howeVer,  they  ought  to  have  the  ben- 
efit of  It.  The  Judgment  of  the  district  court 
will  be  affirmed.    AH  the  Justices  concurnng. 
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(57  Kan.  37D) 

STORCH  y.  DEWEY. 

(Snpreme  Court  of  Kansas.  Not.  7,  1896.) 
HoRTOAOBS — Accord  and  Satisfaction. 
Where  there  is  a  bona  fide  dispute  between 
the  maker  and  the  payee  of  promissory  notes  as 
to  the  date  from  which  interest  is  payable  under 
the  terms  of  the  notes,  which  are  ambiguous, 
and  the  maker  pays  the  amount  he  admits  to  be 
due,  on  the  express  condition  that  the  notes  and 
mortgages  securing  the  same  shall  be  canceled 
and  surrendered,  and  the  payee  accordingly  re- 
ceives the  money  and  cancels  and  surrenders 
the  securities,  the  transaction  amounts  to  a  val- 
id accord  and  satisfaction  of  the  debt,  and  the 
payee  cannot  thereafter  maintain  an  action  to 
recover  the  balance  of  interest  claimed  by  him 
to  be  due. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Riley  county;  R. 
B.  Spilman,  Judge. 

Action  by  George  Storch  against  Albert  B. 
Dewey.  From  a  judgment  for  defendant, 
plaintiff  brings  error.     Aiiirmed. 

I'hls  action  was  brotigbt  by  George  Storch 
against  A.  B.  Dewey  to  recover  a  balance 
claimed  by  him  to  be  due  on  two  promissory 
notes  executed  by  the  defendant.  One  of  the 
notes  reads  as  follows:  "$9,213.30.  Atchi- 
son, Kansas,  September  24,  1887.  One  year 
after  date,  for  value  received,  I  promise  to 
pay  to  (Jeorge  Storch  or  order  nine  thousand 
two  hundred  and  thirteen  and  '"/loo  dollars, 
at  the  United  States  National  Bank,  with  in- 
terest from  maturity  at  the  rate  of  ten  per 
cent,  per  annum.  It  is  expressly  understood 
that  this  note  is  to  l»e  paid  only  when  patents 
for  all  the  lands  described  in  said  mortgage 
appear  on  record  in  the  county  -where  situated. 
Albert  B.  Dewey."  The  other  note  was  for 
5.'?,oOO,  and  in  all  other  respects  in  precisely 
the  same  form  as  the  larger  note.  It  is  al- 
leged In  the  petition  that  on  the  22d  day  of 
January,  1891,  the  defendant  paid  on  said 
first  note  $9,278.83,  and  that  on  the  24th  of 
Februaiy,  1891,  he  paid  $3,500  on  the  second 
ncte;  that  the  defendant  refused  to  pay  any- 
thing unless  the  plaintiff  woidd  give  up  said 
notes  and  all  security  for  their  payment,  which 
the  plaintiff  was  compelled  to  do;  and  that 
tlie  notes  were  at  the  time  of  filing  the  petition 
in  the  hands  of  the  defendant.  The  defend- 
ant's answer  is  very  long.  It  admits  the  exe- 
cution of  the  notes  set  out  in  the  plaintiff's 
petition,  and  alleges,  among  other  things,  that 
mortgages  were  executed  at  the  same  time  on 
lands  in  Riley  county  to  secure  the  larger  note, 
and  on  lands  in  Geary  county  to  secure  the 
smaller  one;  that  these  lands  were  purchased 
by  the  defendant  from  the  plaintiff,  and  the 
notes  executed  In  part  consideration  therefor; 
that  at  the  time  the  payment  mentioned  In  the 
petition  was  made  the  plaintiff  claimed  that 
there  was  interest  due  on  the  notes,  which  the 
defendant  de:Ued,  and  that  the  sums  luiid, 
which  Included  $66.53  of  interest,  were  the 
sums  finally  settled  and  agreed  upon  by  the 
parties  as  the  amounts  due  on  the  notes;  and 
that  they  were  paid  and  received  In  full  satis- 
faction of  them.     It  appeared  on  the  trial  that 


the  patent  for  the  land  In  Riley  county  was 
filed  for  record  on  December  26,  1890;  and  for 
the  land  in  Geary  county,  February  IS,  1881. 
The  case  was  tried  to  a  jury,  and  a  general 
verdict  was  rendered  In  favor  of  the  defend- 
ant. In  answer  to  si)ecial  quesUons  tbe  jury 
found  that  on  January  22,  1991,  the  time  the 
payment  was  made  on  the  larger  note,  there 
was  $11,357.64  due  on  the  note,  and  that  at 
the  time  the  payment  was  made  on  the  small- 
er note  $4,346.63  was  due  on  It.  They  also 
found  that  there  was  a  bona  fide  dispute  be- 
tn-een  the  plaintiff  and  the  defendant  concern- 
ing the  amount  due,  that  there  was  a  full 
settlement  and  accord  between  the  imrties. 
and  that  the  sums  paid  were  paid  and  received 
in  full  satisfaction  of  the  amounts  due  on  the 
notes.  They  also  found  that  the  amount  paid 
was  the  amount  admitted  by  the  defendant  to 
be  due.  The  plaintiff  moved  for  a  judgment 
in  his  favor  on  the  special  findings,  and  also 
for  a  new  trial.  Both  of  these  motions  were 
overruled,  and  judgment  entered  In  favor  of 
tbe  defendant.  The  plaintiff  brings  the  case 
here. 

Tufts  &  OtowelL  for  plaintiff  in  error.  John 
B.  Hessin,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  Nu- 
merous errors  are'  assigned  on  the  record,  but 
the  view  we  take  of  the  case  renders  it  un- 
necessary' to  discuss  them  in  detail.  Counsel 
for  the  plaintiff  in  error  strenuously  insists 
that  there  could  not  be  a  bona  fide  contest  as 
to  the  amount  due  on  the  notes.  That  there 
was  a  dispute  between  himself  and  the  maker 
of  the  note  concerning  the  date  from  which 
interest  should  be  computed  at  the  time  the 
first  payment  was  made  Is  conceded,  but  his 
contention  is  that  the  claim  made  by  the  de- 
fendant was  not  urged  in  good  faith,  and  was 
utterly  without  foundation.  There  is  no  dis- 
pute as  to  the  fact  that  the  patent  for  the 
lands  in  Riley  county  was  not  filed  until  De- 
cember 26,  1890.  The  terms  of  the  note  are 
a  promise  to  pay  in  one  year,  with  interest 
from  maturity  at  the  rate  of  10  per  cent,  fol- 
lowed by  the  restriction  that  the  note  Is  to  be 
paid  only  when  patents  for  the  lands  described 
In  the  mortgage  appear  on  record  In  the  county 
where  situated.  It  does  not  seem  to  be  seri- 
ously contended  that  the  defendant  was  bound 
to  pay  the  notes  until  the  patents  were  re- 
corded, but  it  is  Insisted  that  interest  com- 
menced to  nm  at  the  expiration  of  a  year  from 
the  date  of  the  note.  There  was  ample  room 
for  an  honest  disagreement  as  to  the  proper 
construction  of  the  note.  Indeed,  we  are  not 
prepared  to  say  that  the  plaintiff's  construc- 
tion of  the  Instrument  itself  is  the  correct  one. 
But  whether  it  is  or  not  we  do  not  decide,  for 
It  Is  sufficient  to  defeat  his  claim  that  there 
was  In  fact  a  bona  fide  dispute  between  the 
parties;  that  an  agreement  was  finally  reach- 
ed as  to  the  amount  to  be  paid  in  full  satisfac- 
tion of  the  plaintiff's  claim,  and  payment 
made  accordingly.    That  this  was  the  case 
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appears  to  as  clearly  from  the  plalntifTs  own 
evidence,  and  from  the  written  receipts  In- 
dorsed on  both  notes  and  mortgages.  It  Is  al- 
leged In  the  petition  that  the  payments  were 
uiade,  and  tliat  the  securities  were  delivered 
to  the  defendant.  It  is  true  that  under  the 
authorities  cited  on  behalf  of  the  plaintiff  in 
error  a  receipt  purporting  to  be  in  full  of  the 
pLiintlfTs  demand  may  be  contradicted  by 
oral  testimony  showing  either  that  the  pay- 
ment was  not  In  fact  made,  or  that  the  amount 
was  inadwjnate  to  discharge  the  debt,  but  this 
Is  not  such  a  case.  There  is  no  dispute  with 
reference  to  the  amount  actually  paid.  Nor 
was  there  any  misunderstanding  by  either  par- 
ty as  to  the  terms  of  the  notes.  The  only  dis- 
pute was  as  to  the  legal  construction  of  the 
notes,-  and  the  extent  of  the  defendant's  lia- 
bility. The  rule  that  the  payment  of  a  less 
sum  than  that  actually  due  is  not  a  valid  ac- 
cord and  satisfaction  only  applies  when  the 
claim  settled  is  liquidated  and  undisputed. 
And  where  the  debtor  offers  to  pay  the  prin- 
cipal of  a  note,  and  In  good  faith  denies  his 
liability  to  pay  interest,  if  the  creditor  accepts 
the  offer  and  surrenders  the  note  It  Is  an  ac- 
cord and  satisfaction,  and  be  cannot  thereaft- 
er maintain  an  action  to  recover  the  interest. 
Tuttle  V.  Tuttle,  12  Mete.  (Mass.)  551;  Mc- 
Glynn  v.  BiUings.  16  Vt.  329;  McDaniels  v. 
Lapham,  21  Vt.  222;  Palmerton  v.  Hux/ord,  4 
Denlo,  166;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
415.  It  being  clear  that  the  plaintiff  cannot 
recover  under  the  conceded  facts  of  the  case, 
the  technical  questions  arising  on  the  plead- 
ings and  the  introduction  of  testimony  are 
without  substance,  even  though  it  should  ap- 
pear that  in  some  particulars  the  rulings  of 
the  court  were  erroneous.  The  judgment  Is 
aifirmed.    Ail  the  Justices  concurring. 


(57  Kan.  381) 

ROHR  V.  ALEXANDER. 

(Supreme  Court  of  Kansas.     Nov.  7,  1890.) 

Debd  —  Pbesdmptios  op  Delivbrt  —  Etidbncb. 

1.  The  possession  by  a  grantee  of  a  deed  pur- 
portinfr  to  convey  real  estate,  duly  executed  and 
acknowledged,  and  which  is  absolute  in  form,  is 
prima  facie  eridence  of  a  delivery,  which  can 
he  overthrown  only  by  dear  and  convincing  ev- 
idence. 

2.  When  n  deed  so  executed  is  placed  in  the 
hands  of  the  grantee  without  condition  or  re- 
striction, the  presumption  arising  from  such 
possession  will  not  be  overcome  by  a  statement 
of  the  grantor,  made  some  time  before  tlie  ex- 
ecution of  the  deed,  expressing  a  purjJose  to 
make  a  deed  to  the  grantee  which  in  a  certain 
contingency  could  be  returned  and  destroyed, 
nor  by  the  fact  that  the  deed  remained  unre- 
corded for  several  weeks,  and  until  after  the 
death  of  the  grantor. 

3.  The  testimony  examined,  and  held  to  be 
sufficient  to  sustain  a  finding  that  the  delivery 
of  tlie  deed  in  controversy  was  complete,  and 
that  it  effectually  transferred  the  title  to  the 
land  described  therein. 

(Syiiabns  by  tiie  Court.) 

Error  from  district  court,  Stafford  county; 
3.  H.  Bailey,  Judge. 


Ejectment  by  Maria  Rohr  against  Honratb 
Alexander.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.     Affirmed. 


Hardy  Sayre,  for  plaintiff  In  error, 
ley  &  Dixon,  for  defendant  In  error. 


Mose- 


JOHXSTON,  J.  This  was  an  action  by 
Maria  Rohr  to  recover  from  Honratb  Alexan- 
der real  estate  situate  in  Stafford  county. 
Prior  to  January  11,  1S92,  it  was  owned  by 
Henry  Rohr,  and  on  the  day  mentioned  he 
signed  and  acknowledged  an  ordhiary  warranty 
deed  purporting  to  convey  the  land  to  Alexan- 
der. Rohr  and  Alexander  had  been  partners 
In  business,  were  intimate  friends,  and  had 
roomed  together.  Rohr  Ijad  been  ill  for  some 
time,  and  had  received  attention  from  Alexan- 
der. He  was  not  confined  to  his  bed,  but  waa 
advised  by  hla  physician  to  go  to  California 
for  the  benefit  of  his  health.  On  the  day  be- 
fore the  execution  of  the  deed  he  stated  to 
William  Dixon,  who  afterwards  prepared  It, 
that  he  desired  to  dispose  of  his  property  be- 
fore going  to  California,  and  that  he  had  con- 
cluded to  convey  it  to  Alexander  by  deed.  In 
the  instrument  of  conveyance  executed  on  the 
following  day  the  consideration  named  is  $17,- 
000,  but  what.  If  any,  consideration  was  ac- 
tually paid  Is  not  shown  by  the  record.  He 
went  to  California,  and  died  there  In  the  lat- 
ter part  of  the  same  month,  leaving  neither 
wife  nor  Issue.  Maria  Rohr,  who  brought 
this  action  to  recover  the  property,  was  the 
mother  of  Henry,  and  Is  the  sole  heir  at  law 
of  the  deceased.  Her  claim  Is  that  the  deed 
signed  and  acknowledged  by  Henry  was  never 
in  fact  delivered,  and,  further,  that  the  In- 
strument of  conveyance  was  testamentary  In 
character,  and,  not  having  been  executed  with 
the  formalities  required  i)<  a  will,  was  void 
and  transferred  no  Interest  u>  Alexander.  The 
deed,  however.  Is  In  the  usual  form,  and  no 
words  of  a  testamentary  character  are  con- 
tained in  it.  There  is  no  testimony  that  Rohr 
intended  to  make  a  will  at  the  time  the  deed 
was  executed,  nor  did  he  give  any  directions 
Indicating  that  he  desired  to  hare  It  delivered 
as  a  will.  The  evidence  as  to  his  purposes 
bi.the  transaction  is  very  meager,  and  the 
contention  that  the  deed  was  not  Intended  to 
convey  a  present  Interest  rests  only  upon  the 
testimony  of  William  Dixon,  who  prepared 
the  deed,  and  before  whom  It  was  acknowl- 
edged. Some  time  before  Dixon  was  asked 
to  prepare  the  deed,  he  had  a  talk  with  Rohr 
In  relation  to  the  property,  and  Rohr  then 
told  him  "that  he  would  make  the  deed  and 
give  it  to  Alexander,  and  if  he  recovered  his 
health  the  deed  could  be  returned  and  de- 
stroyed." When  Dixon  was  subsequently  call- 
ed upon  to  make  the  deed,  be  was  told  by 
Bohr  that  he  wanted  to  give  the  property  to 
Mr.  Alexander,  and  to  proceed,  and  execute 
the  deed  to  him  for  that  property.  After  the 
deed  was  prepared,  and  on  the  following  day, 
Rohr  delivered  it  to  Alexander,  In  the  pres- 
ence of  Dixon,  saying,  "Put  It  away  for  safe- 
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iceeptns."  He  did  not  say  that  the  deed  was 
to  be  kept  for  talm,  nor  tliat  it  was  to  be  aft- 
erwards returned  to  him.  No  conditions  wete 
then  mentioned,  nor  anything  said,  Indicating 
a  purpose  to  retain  control  and  dominion  of 
the  Instrument  after  it  was  handed  to  Alexan- 
der. The  statement  that  he  would  make  a 
deed,  and  that  If  he  recovered  his  health  it 
could  be  returned  and  destroyed,  was  made 
some  time  previous  to  January  lOtb,  but  Just 
how  long  before,  or  under  what  circumstan- 
ces, does  not  appear.  Nothing  was  said  about 
the  return  or  destruction  of  the  deed  when  he 
came  to  make  it,  nor  when  it  was  delivered. 
Alexander  was  not  present  when  he  spoke  of 
the  return  or  destruction  of  the  deed,  and  what 
negotiations  were  subsequently  had  between 
them  Is  not  disclosed.  Although  there  was 
but  little  testimony  as  to  the  transfer,  we 
think  It  is  sufllcient  to  sustain  the  decision  of 
the  trial  court  that  the  delivery  was  complete 
and  the  deed  effective.  The  Instrument  was 
absolute  In  form,— Just  such  a  one  as  Is  used 
to  pass  a  present  interest,— and  the  placing  of 
It  in  the  hands  of  the  grantee  indicates  that 
Rohr  totended  to  divest  himself  of  title.  Of 
course,  a  delivery  Is  essential,  but  the  mere 
possession  of  the  Instrument  by  the  grantee 
is  prima  facie  evidence  of  delivery,  which  can 
be  overthrown  only  by  clear  and  convincing 
evidence.  Johnston  v.  Wlnfleld  Town  Co.,  14 
Kan.  306;  Richmond  v.  Morford,  4  Wash.  337, 
30  Pac.  241,  and  31  Pac.  513;  Devi.  Deeds,  | 
204.  The  possession  of  the  deed  being  prima 
facie  evidence  of  its  delivery,  the  burden  is 
thrown  upon  a  party  who  questions  the  deliv- 
ery. The  presumption  arising  from  the  pos- 
session is  not  overcome  by  the  statements 
made  by  Rohr  prior  to  the  making  of  the 
deed,  nor  by  the  fact  Uiat  it  remained  unrecord- 
ed until  after  his  death.  McPall  v.  McFall, 
13C  Ind.  C32,  36  N.  K  517;  Blair  v.  Howell, 
68  Iowa,  619,  28  N.  W.  199.  .  The  deed  Itself 
furnishes  some  evidence  that  a  consideration 
was  paid,  but  outside  of  the  Instrument  there 
is  some  testimony  tending  to  show  an  actual 
transfer  of  title,  and  an  unconditional  deliv- 
ery of  the  deed.  It  remained  In  the  possession 
of  Alexander  at  all  times  after  the  deliv^. 
Rohr  never  asked  for  a  return  of  the  deed,  and 
there  is  nothing  to  indicate  that  he  desired 
that  It  should  be  recalled.  As  the  case  comes 
here.  It  must  be  held  that  there  Is  testimony 
sustaining  the  finding  of  the  court,  and  there- 
fore its  Judgment  must  be  affirmed.  All  the 
Justices  concurring. 

(67  Kan.  343) 

JOHNSON  V.  JOHNSON. 
(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 

DiVOBOB— JUKISDICTIOV— ReSIDBKOE— ALIHONT— 

Costs. 
1.  A  wife  who,  with  her  husband,  is  domi- 
ciled in  another  stnte.  has  a  rieht  to  move  into 
this  state,  and  can  acquire  a  rcsitlence  here  inde- 
pendent of  the  will  of  Iier  husband,  and  after 
a  re-sidcnce  of  one  year  may  under  our  statutes 
maintain  an  action  for  a  divorce  against  her 
husband;  and  where  he  appears  and  successful- 


ly contests  her  right  to  a  divorce,  the  juriadic- 
tion  of  the  court  is  not  diivested  when  it  is  de- 
termined that  she  left  her  husband  without 
just  cause,  but  the  court  may  still  proceed  to 
render  such  final  judgment  in  the  action  as  is 
aut)iori7«d  by  tlie  laws  of  this  state. 

2,  Where,  in  an  action  brought  by  a  wife 
against  her  husband  to  obtain  a  divorce  and 
alimony,  the  court  finds  that  she  is  not  entitled 
to  a  divorce,  it  is  error  to  allow  the  wife  perma- 
nent alimony  in  the  form  of  a  quarterly  allow- 
ance for  the  support  of  herself  and  minor  child. 
In  such  a  case,  and  where  the  husband  appears 
and  contests  the  wife's  right  to  a  divorce,  the 
power  of  the  court  over  the  property  of  the  ^ar^ 
ties  is  limited  to  that  owned  by  them  at  the  tune 
the  judgment  is  rendered,  and  as  to  such  prop- 
erty it  may  make  an  order  for  the  equitable  di- 
vision and  disposition  of  it  between  them. 

8.  In  such  an  action,  where  the  wife  asks  for 
a  divorce,  and  the  husband  merely  defends, 
without  asking  for  any  relief  against  her,  it  is 
error  for  the  court,  as  a  part  of  the  final'jadg- 
ment,  to  tax  the  defendant  with  a  sum  as  at- 
torne.r's  fees  for  the  plaintifTs  attorneys  and 
costs  of  suit 

Martin,  C.  J.,  dissenting  as  to  judgment  for 
costs. 

(Syllabus  by  the  Court.) 

Error  frran  district  court,  Bourbon  county;  J. 
S.  West,  Judge. 

Action  by  E.  H.  Johnson  against  W.  H.  John- 
son for  divorce.  From  so  much  of  the  Judg- 
ment as  grants  plaintiff  alimony,  attorney's  fees, 
and  costs,  defendant  brings  error.     Reversed. 

W.  C.  Perry,  for  plahitiff  in  error.  J.  D.  Hill 
and  W>  R.  Biddle,  for  defendant  in  error. 

ALLEN,  J.  This  was  an  action  for  divorce 
and  alimony  brought  by  E.'H.  Johnson,  who 
claimed  to  be  a  resident  of  Bourbon  county, 
Kan.,  against  her  husband,  who  resided  in 
Zanesville,  Ohio.  The  petition  is  quite  long,  and 
the  only  ground  relied  on  for  a  divorce  was 
cruelty.  The  defendant  answered,  denying  gen- 
erally and  specifically  the  charges  set  out  In  the 
petition,  and  averring  misconduct  of  the  plain- 
tiff. The  pleadings  show  that  the  parties  were 
married  at  Ft  Scott,  Kan.,  on  the  1.5th  of  Oc- 
tober, 1885;  that  Immediately  thereafter  they 
went  to  Zanesville,  Ohio,  where  they  resided  to- 
gether until  the  24th  of  Deceml)er,  1887.  when 
the  plaintiff  returned  to  Ft  Scott,  her  former 
home,  where  she  has  resided  ever  since.  As  the 
result  of  the  trial,  the  court  found:  "First 
That  the  defendant  has  not  been  guilty  of  ex> 
treme  cruelty  towards  the  plaintiff,  as  charged 
and  alleged  In  the  petition;  and  all  the  issues 
herein  as  to  divorce  are  found  for  the  defend- 
ant Second.  That  the  plaintiff  is  not  entitled 
to  a  decree  of  divorce  from  the  defendant 
Third.  That  the  plaintiff  is  entitled  to  addition- 
al alimony  and  an  additional  amount  for  attor- 
ney's fceb,  and  that  the  defendant  should  pay 
the  costs  of  this  action.  Fourth.  That  the  plain- 
tiff Is  entitled  to  the  care,  custody,  and  control  of 
the  minor  child,  Lucas  Havens  Johnson,  as  here- 
inafter provided,  until  the  further  order  of  the 
court  or  Judge."  Thereupon  the  court  rendered 
Judgment  denying  the  plahitiff  a  divorce,  but  al- 
ktwing  her  $3(X)  for  attorney's  fees  and  for  the 
support  of  herself  and  her  child,  f  100  to  be 
paid  by  the  1st  of  April,  1892,  and  ?123  on  the 
1st  day  of  eveiy  third  month  thereafter  antil 
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otherwise  ordered  by  the  court  The  cnstody  of 
the  child  was  also  awarded  to  the  plaintiff,  with 
provision  for  visitations  by  the  father.  Judg- 
ment was  also  entered  against  the  defendant 
for  coBts.  The  defendant  alleges  error  In  ren- 
dering judgment  against  him  for  alimony,  at- 
torney's fees,  and  costs,  after  having  determined 
the  main  issne  in  his  favor.  Hla  counsel  argues 
that,  having  foimd  against  the  plahitlff  as  to  the 
tacts  on  which  a  divorce  was  claimed,  it  being 
shown  and  admitted  that  the  parties  had  be&i 
domiciled  in  Ohio,  where  the  defendant  still  re- 
tides,  the  court  was  without  jurisdiction  to  do 
more  than  dl<*ml8S  the  action;  that  the  domicile 
ot  the  wife  follows  that  of  the  husband,  except 
when  she  separates  from  him  for  some  just  and 
BUfBdent  cause;  tliat  the  wife  must  submit  to 
the  wUI  of  the  husband  as  to  their  place  of 
residence,  unless  he  affords  her  Just  cause  for 
separation.  By  section  G40  of  the  Code  of  Civil 
Procedure  It  Is  provided  that  the  plaintltt  In 
an  action  for  divorce  must  have  been  an  actual 
resident  of  this  state  for  one  year  before  filing 
the  petition.  Section  651  reads:  "A  wife  who 
resides  in  this  state  at  the  time  of  applying  for 
a  divorce,  shall  be  deemed  a  resident  of  this 
state,  thongh  her  husband  resides  elsewhere." 
Whatever  the  rule  may  be  in  jurisdictions  where 
there  is  no  such  stiitute,  the  section  quoted 
gives  to  a  wife  the  right  to  acquire  a  residence 
In  this  state  for  the  purpose  of  bringing  a  suit 
for  divorce,  Independent  of  the  will  of  her  hxis- 
band.  The  defendant  having  answered,  the 
court  was  Invested  with  full  jurisdiction  to  de- 
termine all  questions  that  might  be  properly  ad- 
judicated in  an  action  for  divorce. 

On  the  merits  of  the  case  the  finding  of  the 
court  was  against  the  plaintiff,— that  she  had 
no  ground  for  divorce.  Section  649  of  the 
Code  of  Civil  Procedure  provides  that  the 
wife  may  obtain  alimony  from  the  husband 
for  any  of  the  causes  for  which  a  divorce 
may  be  granted.  Section  646  maked  provi- 
sion for  the  allowance  of  alimony  where  the 
divorce  Is  granted,  and  also  for  the  disposi- 
tion of  the  property  of  the  parties  in  such 
cases.  Section  643  reads:  "When  the  par- 
ties appear  to  be  in  equal  wrong,  the  court 
may  in  Its  discretion  refuse  to  grant  a  di- 
vorce, and  In  any  such  case,  or  in  any  other 
case  where  a  divorce  is  refused,  the  court 
may  for  good  cause  shown  malce  such  order 
as  may  "be  proper  for  the  custody,  mainte- 
nance, and  education  of  the  children,  and  for 
the  control  and  equitable  division  and  dis- 
position of  the  property  of  the  parties,  or 
of  either  of  them,  as  may  be  proper,  equita- 
ble and  just,  having  due  regard  to  the  time 
and  manner  of  acquiring  such  property,  ' 
whether  the  title  thereto  be  in  either  or  both 
of  said  parties."  There  can  be  no  doubt  that 
under  this  section  the  court  had  full  Jurisdic- 
tion to  make  all  necessary  and  proper  orders 
for  the  custody  and  care  of  the  minor  child, 
which  was  bom,  and  had  always  lived,  in 
Kansas.  Had  the  <»urt  power  to  decree  to 
the  plaintiff  $125  every  three  months  as 
permanent  alimony  for  the  support  of  her- 


self and  child,  and  to  further  adjudge 
against  the  defendant  the  payment  of  $300  as 
fees  for  plalntlfE's  attorneys  and  costs  of  the 
suit?  In  Van  Brunt  v.  Van  Brunt,  52  Kan. 
380,  34  Pac.  1117,  where  it  appeared  that  the 
parties  had  been  married  for  many  years, 
and  had  accumulated  a  considerable  amount 
of  property,  the  title  to  nearly  all  of  which 
was  vested  in  the  wife,"  that  the  parties  were 
in  equal  wrong,  and  a  divorce  was  refused, 
an  order  dividing  the  property,  and  awarding 
Judgment  in  favor  of  the  husband  for  $1,000 
out  of  the  property  held  by  the  wife,  was 
affirmed  by  this  court,  the  decision  being 
rested  on  the  section  of  the  statute  last  quot- 
ed. See,  also,  In  re  Johnston,  54  Kan.  726, 
39  Pac.  725.  In  this  case  a  divorce  was  re- 
fused because  no  ground  existed  for  a  di- 
vorce. If  the  action  had  been  brought  under 
section  640  for  alimony,  the  plaintiff  must 
hare  failed  for  the  same  reason  that  she 
failed  to  obtain  a  divorce.  May  the  court, 
then,  under  the  guise  of  dividing  the  prop- 
erty of  the  parties  as  authorized  by  section 
643,  In  fact  grant  permanent  alimony  pay- 
able at  stated  intervals,  not  merely  out  of 
any  property  now  possessed  by  the  husband, 
but  out  of  any  he  may  herea/ter  acquire  by 
his  own  efforts,  unaided  by  the  co-operation 
of  his  wife,  and  to  an  amount  which  in  the 
course  of  a  few  years  will  far  exceed  the 
value  of  the  property  he  now  owns?  It  ap- 
pears from  the  opinion  delivered  by  the 
Judge  trying  the  case,  and  incorporated  in 
the  record,  that  the  whole  property  of  the 
defendant  was  worth  $l,.o00  to  $1,800.  Three 
hundred  dollars  were  awarded  the  plaintiff 
for  her  attorneys,  and  $500  a  year  for  the 
support  of  herself  and  child.  In  three  yearS/ 
this  allowance  would  have  taken  the  whole 
of  the  defendant's  property,  at  the  highest 
valuation  stated,  and  would  leave  him  still 
liable  to  a  charge  of  $.''>00  a  year.  It  there- 
fore cannot  be  said  that  tho  judgment  ren- 
dered Is  in  substance  merely  a  division  of  the 
property  owned  by  the  parties  at  the  time 
the  decree  was  rendered.  It  Is  strictly  and 
technically  a  decree  for  alimony,  coupled  in 
gross  with  a  provision  for  the  maintenance 
of  the  minor  child.  The  distinction  between 
an  allowance  of  alimony  and  a  division  of 
property  Is  discussed  at  length,  and  clearly 
recognized.  In  the  case  of  Bacon  v.  Bacon,  43 
Wis.  197.  In  2  Am.  &  Eng.  Enc.  Law,  p.  92, 
alimony  is  thus  defined:  "Alimony  is  an 
allowance  which,  by  order  of  court,  the  hus- 
band, or  former  husband.  Is  compelled  to 
pay  to  his  wife,  or  former  wife,  from  whom 
he  has  been  legally  separated  or  divorced, 
for  her  support  and  maintenance."  Tlie  foun- 
dation for  its  allowance  is  the  duty  of  the 
husband  to  provide  for  the  wife's  support, 
and  where  a  divorce  or  separation  occurs  be- 
cause of  his  fault,  the  duty  of  providing  for 
her  maintenance  continues,  and  the  court  by 
an  allowance  of  alimony  compels  Its  per- 
formance. A  division  of  the  property  of  the 
parties  is  an  essentially  different  thing.     Ko 
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matter  which  party  may  be  at  fault,  nor 
what  the  decision  of  the  court  on  the  mer- 
its of  an  application  for  a  divorce,  the  court 
may  for  good  cause  make  an  equitable  divi- 
sion and  disposition  of  the  property  of  the 
parties.  In  doing  this  the  power  of  the 
court  extends  only  over  the  property  of  the 
parties  owned  by  them  at  the  time  the  order 
Is  made.  It  cannot-  reach  Into  the  future, 
and  bind  subsequent  earnings  or  accumula- 
tions of  either  party.  The  order  in  this  case, 
being  strictly  In  the  nature  of  an  allowance 
for  alimony,  and  made  In  a  case  where  the 
court  finds  that  no  sufficient  ground  for  such 
an  order  exists,  is  erroneous. 

The  court  also  erred  in  requiring  payi;neat 
by  the  defendant  of  $300  as  fees  for  plain- 
tiff's attorneys  and  costs  of  the  suit.  Sec- 
tion 644  of  the  Code  of  Civil  Procedure  au- 
thorizes the  court,  during  the  pendency  of 
the  suit,  to  make  such  order  relative  to  the 
expenses  of  the  suit  as  will  Insure  the  wife 
an  efficient  prei>aration  of  her  case,  and  on 
granting  a  divorce  in  favor  of  the  wife,  or 
refusing  one  on  the  application  of  the  hus- 
band, the  court  may  require  the  husband  to 
pay  such  reasonable  expenses  of  the  wife 
in  the  prosecution  or  defense  of  the  action 
as  may  be  just  and  proper,  considering  the 
respective  parties,  and  the  means  and  prop- 
erty of  each.  Neither  of  the  contingencies 
named  in  the  statute  existed  In  this  case. 
The  wife  had  been  refused  a  divorce,  which 
she  applied  for.  The  husband  had  not  asked 
for  a  divorce.  The  wife  had  not  been  com- 
pelled to  employ  counsel,  or  Incur  expenses 
in  resisting  any  application  of  the  husband 
for  a  Judgment  against  her.  The  whole 
trial  was  had  on  charges  made  by  the  wife 
against  the  husband,  which  the  court  found 
unsubstantial  and  Insufficient  to  warrant  a 
divorce.  Under  these  circumstances,  it  was 
error  to  adjudge  attorney's  fees  and  costs 
against  the  defendant  as  a  part  of  the  final 
Judgment  In  the  case.  Wagner  v.  Wagner, 
34  Minn.  441,  26  N.  W.  450;  2  Blsh.  Mar.  & 
DIv.  {  416;  Newman  v.  Newman,  69  111.  167; 
Wilde  V.  Wilde,  2  Nev.  306.  The  court  had 
power  in  this  case  to  make  a  proper  order 
for  the  support  of  the  child  of  the  parties. 
It  also  had  power  to  make  an  order  for  the 
equitable  disposition  of  the  property  of  the 
parties,  but  it  erred  In  awarding  permanent 
alimony  to  the  plaintiff,  and  also  In  adjudg- 
ing attorney's  fees  and  costs  against  the  de- 
fendant The  judgment  is  therefore  re- 
versed, and  the  case  remanded  for  such  fur- 
ther proceedings  as  are  consistent  with  the 
views  herein  expressed. 

JOHNSTON,  J.,  concurs. 

MARTIN,  C.  J.  (dissenting  as  to  judgment 
for  costs).  Under  section  691  of  the  Civil 
Code,  the  awarding  of  costs  In  this  case  was 
within  the  discretion  of  the  trial  court,  and, 
no  abuse  of  discretion  being  apparent,  I  think 
the  judgment  as  to  costs  ought  not  to  be  dis- 
turbed. 


(57  Kan.  350) 

ARENDS  et  at  v.  OITT  OF  KANSAS  CITY 

et  al. 
(Supreme  Court  of  Kansas.     Nov.  7.  1808.) 

MaKD^MDS — MUKICIFAL   COKPOBXTIOKS.  — BPBCIAI. 
ASSeSSMBNTS. 

1.  C!ourt8  are  not  bonnd  to  award  writs  of 
mandamus  where  there  is  another  plain  and  ade- 
quate remedy  in  the  ordinary  coarse  of  law. 

2.  An  owner  against  whose  city  property  a 
special  assessment  was  Irregalariy  made  for  the 
grading  of  a  street  failed  to  avail  himself  of 
the  statutory  remedy  provided  for  such  cases, 
and  made  no  objection  for  mure  than  two  years 
after  an  objection  might  have  been  made,  nor 
until  after  a  large  part  of  the  assessments  had 
heen  paid,  when  he  made  a  demand  for  a  reap- 
portionment of  the  entire  cost  of  the  improve- 
ment, and  asked  for  a  mandamus  to  compel  the 
same.  Held,  that  he  was  not  entitled  to  the 
writ. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Petition  by  F.  A.  Arends  and  others  against 
the  city  of  Kansas  City  and  others  for  noan- 
damus.  From  a  judgment  denying  the  'writ, 
petitioners  bring  error.    Affirmed. 

W.  S.  Carroll,  for  plaintiffs  in  error.  K.  P. 
Snyder  and  T.  A.  Pollock,  for  defendants  In 
error. 

JOHNSTON,  J.  This  vras  an  application  for 
a  writ  of  mandamus  to  compel  tlie  municipal 
authorities  of  Kansas  City  to  reapportion  the 
cost  of  grading  a  part  of  Washington  avenna 
A  petition  for  the  improvement  was  presented 
to  the  mayor  and  council  In  July,  1S88.  In 
the  following  month  the  petition  was  granted, 
and  an  ordinance  passed,  directing  that  the 
improvement  be  made.  Estimates  of  the  work 
were  made,  the  contract  let  to  the  lowest  re- 
sponsible bidder,  and  the  grading  was  done. 
The  property  subject  to  assessment  was  ap- 
praised by  three  disinterested  appraisers,  and 
a  time  was  fixed  for  hearing  the  complaints 
of  property  owners,  and  dne  notice  of  the 
hearing  was  given.  In  September,  18S8,  an 
apportionment  was  made,  and  a  special  as- 
sessment was  charged  to  the  various  lots 
abutting  on  the  street,  which  was  regular  In 
every  respect  except  that  each  block  was  made 
a  taxing  district,  Instead  of  assessing  the  cost 
of  the  improvement  against  the  abutting  Iota 
on  the  part  of  the  street  that  was  improved. 
Although  the  petition  for  the  grading  was 
filed  July  6,  1S88,  and  notice  given  that  the 
assessment  must  be  paid  on  or  before  the 
28th  day  of  October,  1889,  no  complaint  was 
made  nor  proceeding  Instituted  until  Octo- 
ber 21,  1891.  In  compliance  with  the  notice 
given  to  the  property  owners  in  1839,  a  large 
number  of  them  paid  the  amounts  of  the  as- 
sessments In  full,  and  the  remaming  property 
owners  have,  with  few  exceptions,  paid  an- 
nual assessments,  and  continued  to  pay  them 
until  the  commencement  of  this  proceeding. 
Only  a  part  of  the  property  ovraers  asked  for 
a  reapportionment  of  the  cost  of  the  grading, 
and  they  have  not  availed  themselves  of  the 
remedies  pointed  out  by  the  statute  where 


Digitized  by 


Google 


Kaa.) 


KINCHLOW  ••  MIDLAND  ELEVATOR  CO. 


TO8 


special  asseamentB  are  Infotmally  or  illegal- 
ly oiade.  Lawa  1887,  a  101,  i  1;  Wahl- 
gren  Y.  Kansas  City,  42  Kan.  243,  21  Pac. 
1068.  Tlie  laches  of  the  parties  In  aeelcliig  a 
remedy,  and  the  complicationB  which  would 
necessarily  arise  from  a  reapportionment  so 
long  a  time  after  the  Improvement  was  made 
and  largely  paid  for,  were  aufflclent  reasons 
for  the  roling  of  the  district  conrt  in  denying 
the  writ.  The  court,  being  vested  with  some 
dlsci-etion,  will  not  issue  a  writ  of  mandamus 
except  where  it  seems  n>  be  necessary  and 
proper  to  accomplish  the  ends  of  justice;  and 
where  the  statute  provides  a  plain  and  ade- 
quate remedy  in  the  ordinary  coarse  of  the 
law  the  writ  will  not  be  awarded.  Simpson 
y.  Kansaa  City,  52  Kan.  88,  34  Pac.  406.  We 
think  the  district  court  ruled  correctly,  and  its 
Judgment  will  therefore  be  affirmed.  All  the 
Justice*  concurrring. 


(57  Kan.  S58)    . 
SHERMAN  COUNTY  BANK  t,  McDON- 

ALD  et  al. 

(Supreme  Court  of  Kansas.     Not.  7,  1886.) 

Fbaoddlbmt  Convstakcs  —  Acts  aud  Dbclari.- 

TioNs  OP  Qrastob— Pautioipatjos  or 

OrANTBB — EVIDBXCS. 

1.  Edd.  that  the  evidence  supports  the  find- 
ings in  tnis  case. 

2.  On  the  trial  of  the  question  as  to  the  valid- 
ity of  a  mortgage  claimed  to  be  fraudulent  as 
to  the  creditors  of  the  mortgagor,  fraudulent 
acts  and  declarations  of  the  mortgagor  made 
contemporaneously  with,  or  prior  to,  the  execu- 
tion 01  the  mortgage  may  be  sliown.  The 
fraudulent  purpose  of  the  mortgagor  being 
shown  by  competent  evidence,  knowledge  of  or 
participation  in  his  fraud  by  the  mortgagee  may 
tlien  be  proven  by  any  competent  evidence,  and 
it  is  not  necessary  to  show  that  the  mortgagee 
had  notice  of  each  particular  fraudulent  act  or 
attempt  of  the  mortgagor. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sherman  county; 
Charles  W.  Smith,  Judge. 

Replevin  by  R.  L.  McDonald  &  Co.  against 
W.  B.  Swisher.  An  interpleader  was  filed  by 
the  Sherman  Ciounty  Bank,  and  from  a  Judg- 
ment for  plaintiirs  the  interpleader  brings  error. 
Afilrmed. 

Solomon  &  Bland,  for  plaintiff  in  error.  A. 
H.  Ellis  and  F.  T.  Bumham,  for  defoidants  In 
error. 

ALLEN,  3.  The  questions  presented  to  this 
court  arise  from  the  trial  of  an  interplea  filed 
by  the  plaintlft  in  error  In  an  action  brought  by 
R.  L.  McDonald  &  Co.  against  W.  B.  Swisher, 
coroner  of  Sherman  county,  to  recover  a  stock 
ot  merchandise  theretofore  owned  by  W.  H. 
Daly.  The  Sherman  County  Bonk  claimed  the 
propoty  under  a  chattel  mortgage  executed  to 
it  by  Daly.  (Questions  with  reference  to  the 
validity  of  the  chattel  mortgage  imder  which 
McDonald  daimed  were  decided  In  the  case  of 
McDonald  v.  Swisher,  67  Kan.  205,  45  Pac.  593. 
It  was  claimed  by  Swisher,  the  coroner,  repre- 
senting attaching  creditors,  that  the  mortgage 
to  the  bank  was  fraudulent    The  court  so  held 


on  the  evidence.  The  principal  contention  on 
the  part  of  the  plaintiff  in  error  U  that  the  find- 
ing that  the  mortgage  to  the  bank  was  fraudov 
lent  is  not  supported  by  the  evidence.  On 
reading  it,  we  find  sufficient  evidence  to  support 
the  finding  of  the  court 

Complaint  Is  made  of  several  rulings  with  ref- 
erence to  the  introduction  of  testimony.  W* 
find  no  substantial  error  in  any  of  them.  Cer> 
tain  Tritneeses  were  permitted  to  testify  to  con- 
versations had  with  Daly  in  the  absence  of  .all 
the  r^resentatives  of  the  bank,  and  of  which 
H  does  not  appear  that  the  bank,  or  any  person 
connected  with  it  had  any  knowledge.  It  i» 
claimed  that  thecb  (onversations  were  inadmis- 
sible, under  these  circumstances,  but  we  hold 
otherwise.  In  showhig  the  invalidity  of  the 
bank's  mortgage,  it  was  necessary— First,  to 
prove  Daly's  fraudulent  purpoee;  second,  either 
that  the  bank  actually  participated  In  the  fraud, 
or  had  luiowledge  of  it  or  of  such  circumstaD- 
ces  as  would  put  "  reasonable  man  on  inquiry 
concerning  it;  third,  that  by  takinf;  the  mort- 
gage the  bank  aided  him  in  carrying  out  his 
fraudulent  design.  Daly's  fraud  could  be  shown 
by  his  acts  and  declarations  made  at  the  tlm» 
of,  or  prior  to,  the  execution  of  the  mortgage. 
Knowledge  of  Daly's  fraudulent  purpose  by  the 
officers  of  the  bank  might  then  be  shown  by 
any  competeit  evidence.  There  was  no  neces> 
slty  of  proving  knowledge  of  each  particular 
step  taken  t^  Daly  in  the  accomplishment  at 
his  design.  It  was  sufficient  if  the  ixink  knew 
by  any  means  that  his  purpose  was  to  defraud 
his  creditors,  and  that  they,  in  tnidng  the  mort- 
gage, attanpted  to  aid  him  In  its  accompllah- 
moit  The  testimony  of  A.  H.  Ellis  as  to  the 
statements  made  by  Daly  after  the  execution  of 
the  mortgage,  and  which  were  in  the  nature  of 
admissions,  were  improperly  admitted;  but  the 
error  does  not  seem  Important,  and  is  insuffl- 
dent  to  warrant  a  reversal.  The  fact  sought 
to  be  established  by  this  testhnony  was  abun- 
dantly shown  by  other  evidence  in  tlie  case,  and 
does  not  seem  to  have  been  disputed.  The  judg- 
ment is  affirmed.     All  the  justices  concurring. 


(S7  Kan.  874 
KINCHLOW  V.  MIDLAND  ELEVA- 
TOR CO. 
(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 
Nbouobnob  —  Dangerous   Fbeiiisbs  —  Pbovincb 

OF  JURT. 

Where  an  owner  of  premises  has  reason  to 
apprehend  danger  from  the  peculiar  situation 
and  condition  of  certain  of  their  appurtenances 
and  their  openness  to  accident,  the  question 
whether  he  has  exercised  due  care  or  not,  a» 
well  as  that  of  the  contributory  negligence  of  • 
person  injured  thereon,  becomes  one  for  the 
jury,  to  be  determined  upon  all  the  facta  and 
circumstances  of  the  case. 
(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan. 
dotte  county;  T.  P.  Anderson,  Judge. 

Action  by  Asa  E.  Kinchlow,  by  John  Kinch. 
low,  his  father,  and  next  friend,  against  th» 
Midland  Elevator  Company.    From  a  Judg 
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furat   for  defendant,   plaintiff   brings  error. 
Reversed. 

Dall  &  Bird,  for  plaintiff  In  error.  Meser- 
vey,  Pierce  &  German  and  Morse  &  Morse, 
for  defendant  in  error. 

MARTIN,  0.  J.  On  January  5,  1802,  the 
plaintiff,  a  boy  10  years  of  age,  was  scald- 
ed and  badly  injured  by  falling  into  a  barrel 
partly  full  of  hot  water,  fonned  by  the  ex- 
haust steam  from  the  engine  used  as  a  motive 
povyer  for  the  defendant's  elevator  at  Kansas 
City,  Kan.  On  January  18,  1892,  he  com- 
menced his  action  to  recover  damages  in  the 
sum  of  $15,000  on  account  of  said  injury. 
The  defense  was  a  general  denial,  and  a  plea 
of  contributory  negligence,  which  latter  was 
put  In  issue  by  the  reply  of  the  plaintiff.  The 
case  was  called  for  trial  on  June  14,  1892,  and 
the  plaintiff  introduced  his  evidence,  to  which 
the  defendant  demurred,  and  the  demurrer 
was  sustained,  and  the  jury  discharged.  The 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled October  15,  1892.  Exceptions  were  du- 
ly taken  to  the  ruUngs  of  the  court,  and  the 
case  is  now  here  for  review. 

The  evidence  tended  to  show  the  following 
facts:  The  elevator  company  occupies  a  strip 
of  ground  about  a  quarter  of  a  mile  in  length 
east  and  west  and  about  60  feet  in  width 
north  and  south.  There  are  railroad  tracks 
on  each  side  of  the  elevator,  and  the  engine 
house  and  the  office  are  separate  buildings,, 
varying  in  distance  from  about  35  to  75  feet 
from  the  east  end  of  the  elevator.  A  boxed- 
In  shaft,  about  three  feet  from  the  ground, 
transmits  the  power  from  the  engine  to  the 
elevator,  crossing  the  vacant  space  between 
the  buildings.  The  exhaust-steam  barrel  was 
sunk  in  the  ground,  so  that  its  top  was  level 
with  the  surface,,  and  close  to  the  elevator. 
The  pipe  led  Into  the  barrel  just  beneath  the 
top,  and  the  only  covering  of  this  barrel  was 
either  the-  original  heading  or  something  of 
the  same  shape  and  character,  which  lay  loose 
on  the  top.  On  each  corner  of  the  elevator 
building  a  sign  was  nailed,  about  14  feet  from 
the  ground,  with  the  words:  "Danger.  Keep 
.4. way."  There  was  no  guard  or  railing  about 
the  barrel,  and  no  special  warning  of  danger 
In  reference  to  it.  There  was  more  or  less 
passing  of  employes  and  others  from  the  ele- 
vator to  the  engine  house  and  the  office,  and 
some  persons  crossed  the  ground  north  and 
south,  stooping  to  go  under  the  boxcd-in  pow- 
er shaft.  There  was  no  well-defined  path 
north  and  south,  but  there  was  no  obstruction 
In  that  respect  except  the  shaft  and  its  box- 
ing. The  neighborhood  of  the  elevator  was 
dangerous  on  account  of  the  frequent  move- 
ment of  cars  on  either  side.  The  plaintiff 
had  been  making  his  home  for  a  week  or  two 
with  John  McQuillan,  who,  for  a  considera- 
tion paid  by  him  to  the  elevator  company,  had 
the  privilege  of  sweeping  out  the  grain  cars 
after  they  had  been  unloaded,  and  obtaining 
the  grain  procured  from  the  sweepings.    The 


work  was  done  mostly  by  two  or  three  boys 
employed  by  McQuillan,  Including  the  plain- 
tiff, who  worked  for  his  board.  The  sweep- 
ing was  done  mostly  east  of  the  elevator  on 
both  sides,  and  opposite  the  vacant  space  be- 
twcen  it  and  the  engine  house  and  the  office. 
The  plaintiff  and  the  other  boys  w«re  for- 
bidden by  McQuillan  to  go  into  the  office 
and  the  cnghie  house,  but  were  not  warn- 
ed about  the  exhaust-steam  barrel,  and  the 
plaintiff  never  noticed  It  until  the  day  of  his 
injury.  He  and  Walter  Freeman,  another 
Iwy,  had  been  sweeping  cars  all  day,  and  Mc- 
Quillan had  gone  to  his  house  for  a  lantern, 
because  'it  was  necessary  to  continue  work 
after  dark.  Th^  got  through  with  a  car  on 
the  north  side,  and  were  next  to  work  on  the 
south  side,  and  McQuillan  told  them  to  re- 
main until  he  came  back.  The  day  was  cold, 
and  shortly  after  he  left,  a  little  girl  about 
eight  years  old  told  the  plaintiff  that  the 
barrel  was  a  good  place  to  warm  his  feet. 
He  noticed  a  little  steam  coming  out  of  the 
top  of  the  barrel,  and  he  and  Walter  Freeman 
went  towards  It,  the  little  girl  going  away. 
The  plaintiff  stepped  upon  the  cover,  which 
tipped  up,  and  he  fell  Into  the  barrel  with 
both  feet.  Walter  Freeman  helped  him  out, 
and  they  went  to  McQuillan's  house.  The 
phiintiff  was  so  badly  scalded  that  the  skin 
nearly  all  came  off  both  legs  from  the  knees 
to  the  ankles,  os  also  some  of  the  flesh.  He 
was  afterwards  taken  to  a  hospital,  where  the 
process  of  skin  grafting  was  commenced,  but 
at  the  time  of  the  trial  only  partial  progress 
had  been  made,  and  he  was  unable  to  stand 
on  his  feet,  and  he  will  always  be  at  least 
partially  disabled. 

If  in  the  foregoing  there  was  any  evidence 
from  which  a  jury  would  have  a  right  to  in- 
fer negligence  of  the  defendant  towards  the 
plaintiff  in  maintaining  the  steam-exhaust  bar- 
rel In  that  particular  place  and  condition,  then 
the  case  ought  to  have  Ijeen  submitted  to  the 
jury,  unless  contributory  negligence  of  the 
plaintifl"  was  also  concltislvely  shown  thereby. 
Railway  Co.  v.  Rollins,  5  Kan.  1G7,  181; 
Caulklns  v.  Mathews,  Id.  191;  Railway  Co.  v. 
Rlchai-dson,  47  Kan.  517,  519,  28  Pac.  183. 
The  maxim,  "Sic  utere  tuo,  ut  alienum  non 
laedas,"  has  been  applied  In  a  great  variety 
of  cases,  and  persons  and  corporations  have 
often  been  held  liable  for  the  use  or  exposure 
of  their  own  property  in  such  manner  as  to 
produce  Injury  to  the  person  or  property  of 
another.  The  exposure  of  dangerous  imple- 
ments or  machinery  unguarded  and  In  such  a 
position  as  to  be  attractive  to  trespassing  chil- 
dren lias  frequently  been  the  sole  ground  of 
liability  for  Injuries  to  them.  To  this  class 
belong  the  cases  of  Railway  Co.  v.  Fltzslm- 
mons,  22  Kan.  686;  Railway  Co.  v.  Dunden. 
37  Kan.  1,  14  Pac.  501;  and  Osage  City  v. 
Larkln,  40  Kan.  206.  19  Pac.  658.  Another 
class  of  cai^es,  more  nearly  allied  to  the  pres- 
ent one,  is  where  traps  or  pitfalls  are  main- 
tained on  one's  premises  unguarded,  and  in 
such  position  that  others  are  liable  to  be  In- 
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jured  ihereby,  as  In  Penso  t.  McCormIck,  125 
Ind.  116.  25  N.  E.  106;  Bennett  v.  Railroad 
Co.,  102  U.  S.  577;  Branaom  v.  Labrot,  81  Ky. 
«38;  Hydraulic  Works  Oo.  ▼.  Orr,  83  Pa.  St. 
332;  .Schilling  t.  Abemethy,  112  Pa.  St.  437, 
3  Atl.  792;  and  Railway  Co.  t.  McDonald, 
152  U.  S.  262,  14  Sup.  Ct  619.  In  the  case 
last  dted  a  boy  was  Injured  by  running  Into  a 
slack  pit,  not  apparently  dangerous  on  Its  sur- 
face, but  composed  of  live  embers  underneath, 
and  the  statute  of  Colorado  required  such 
places  to  be  fenced;  but  the  court,  through 
Justice  Harlan,  delivering  Its  opinion,  discuss- 
ed the  general  ground  of  liability  In  such  cases 
without  regard  to  any  statute;  and  we  are 
led  to  believe  that  the  judgment  In  favor  of  the 
boy  wotdd  have  been  affirmed  even  had  there 
been  no  statntory  duty  imposed  upon  the 
railway  company.  In  the  case  of  Hydraulic 
Works  Oo.  V.  Orr,  supra,  the  court  thus  lays 
down  the  rule:  "While  It  Is  true,  In  general, 
that  where  no  duty  is  owed  no  liability  arises, 
this  rule  varies  with  circumstances,  and  where, 
therefore,  an  owner  tias  reason  to  apprehend 
danger  from  the  peculiar  situation  of  his  prop- 
erty and  its  openness  to  accident,  the  ques- 
tion of  duty  then  becomes  one  for  a  jury,  to 
be  determined  upon  all  its  facts  of  the  proba- 
bility of  danger  and  the  groseness  of  the  act 
of  imputed  negligence."  In  the  foregoing 
cases  the  plaintiffs  were  either  trespassers,  or 
bad  no  more  right  to  be  where  they  were 
than  the  plaintiff  In  this  case  had  to  be  at 
the  barrel.  The  plaintiff  was  employed  by 
the  licensee  of  the  defendant,  and  he  bad  the 
same  right  as  his  employer  to  be  on  the  prem- 
ises while  engaged  at  his  work.  Powers  v. 
Harlow,  53  Mich.  507, 19  N.  W.  257.  The  de- 
fendant should  have  known  that  McQuillan 
employed'  boys  to  assist  in  sweeping  the  cars, 
for  they  had  been  so  engaged  for  months  past. 
In  Powers  v.  Harlow,  supra,  it  was  held  that: 
"A  license  to  come  upon  one's  premises,  espe- 
cially if  in  the  licensor's  Interest,  Imposes  up- 
on him  the  duty  to  warn  those  who  come  of 
any  danger  In  coming  of  which  he  knows  or 
ought  to  know  and  they  do  not"  The  barrel 
had  two  elements  of  attractiveness  In  the  win- 
ter time,  namely,  the  issuing  steam  and  the 
beat.  And  with  its  defective  head  or  cover 
level  with  the  surface  of  the  ground  and 
ready  to  fall  upon  being  touched.  It  was  in  the 
cature  of  a  trap  or  pitfall.  The  cases  cited 
by  counsel  for  defendant  are  not  Inconsistent 
with  the  foregoing.  In  Car  Co.  v.  Cooper,  60 
Ark.  545,  81  S.  W.  154,  it  was  held  that,  in  an 
action  by  a  child  against  the  owner  of  land 
for  injuries  received  by  walking  into  a  pool 
of  hot  water  and  being  scalded,  the  jury 
should  be  directed  in  determining  defendant's 
liability  to  consider  whether  the  condition  and 
situation  of  the  pool  were  such  that  defend- 
ant, as  a  reasonable  man,  ought  to  have 
known  that  children  of  the  age  of  plaintiff 
would  probably  be  attracted  to  it,  and  would 
receive  such  Injuries  as  plaintiff  did  receive. 
The  judgment  was  reversed  on  account  of  mis- 
direction to  the  jury.  In  Schmidt  t.  DlstUllng 
T^6r.no.8 — 45 


Co.,  90  Mo.  284.  1  8.  W.  866,  and  2  S.  W.  417, 
there  was  no  averment  showing  that  the  place 
where  the  child  lost  her  life  was  attractive  to 
chlldi-en,  or  that,  to  the  knowledge  of  the  de- 
fendant, children  were  In  the  habit  of  resort- 
ing to  It  for  amusement  or  otherwise,  and  on 
a  rehearing  the  case  was  remanded  for  anoth- 
er trial  so  as  to  allow  such  amendments  to  be 
made.  In  the  case  under  consideration  aver- 
ments were  made  fully  covering  these  points, 
and  It  was  further  alleged  that  this  barrel  as 
maintained  was  a  dangerous  trap.  In  Blrge 
V.  Gardner,  19  Conn.  507,  a  recovery  by  the 
plaintiff  was  sustained.  In  Wltte  v.  Stifel, 
126  Mo.  295,  28  8.  W.  891,  a  recovery  by  the 
plaintiff  was  reversed,  but  It  was  a  case  so 
unlike  the  present  one  that  we  need  not  fur- 
ther consider  it.  We  think  it  ought  to  have 
been  submitted  as  a  question  of  fact  for  the 
jury  to  determine  upon  the  evidence  whether 
the  defendant  was  guilty  of  negligence  or  not 
In  placing  the  barrel  in  that  position,  and  in 
maintaining  it  with  such  an  Insecure  cover; 
and  also  whether  or  not,  considering  the  age 
and  capabilities  of  the  plaintiff,  he  was  guilty 
of  contributory  negligence  In  stepping  upon 
the  cover.  The  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial  AU 
the  justices  concurring. 


(57  Kan.  S»S) 
ROHRBAUGH  y.  HAMBLIN  et  al. 
(Supreme  Court  of  Kamiaa.     Nov.  7,  1896.) 
Brbxch  of  C^Jovbnant— LijiBll.iTr  op  Hbirs. 

1.  H.  bound  himself  by  a  covenant  of  warranty 
in  a  deed  for  certain  real  estate.  He  died  tes- 
tate, leaving  all  his  property  to  the  defendants. ' 
Six  years  after  final  settlement  and  distributkm 
of  the  estate  and  the  discharge  of  the  personal 
representative,  there  was  a  breach  of  said  coT- , 
enant  by  eviction  of  the  plaintiff.  Hdd,  that 
relief  may  be  afforded  him  by  a  suit  in  equity  In 
the  district  court  directly  against  the  defend" 
ants  to  compel  them  to  refund  that  which  Id 
good  conscience  they  ought  not  to  retain. 

2.  Although,  by  the  common  law  of  England, 
heirs  are  not  bound  by  a  covenant  of  warranty 
of  their  ancestor  unless  expressly  named  there- 
in, and  then  only  to  the  extent  of  the  assets  re- 
ceived by  descent,  yet  in  this  state,  when,  after 
all  the  assets  have  been  converted  into  money, 
and  distributed  to  the  heirs,  an  obligation  of  the 
ancestor  matures,  such  heirs  may  be  compelled 
to  refund  to  the  claimant  so  much  of  what  they 
have  received  as  shall  be  sufficient  to  satisfy 
the  obligation. 

(Syllabas  by  the  Court.) 

Error  from  court  of  appeals.  Southern  depart- 
ment,  Eiastem  division. 

The  original  action  was  ocmmenced  in  the  dis- 
trict court  of  Franidin  county  by  Rohrbaugh  to 
recover  damages  for  a  brea(*h  (rf  the  covenant 
of  warranty  contained  in  a  deed  <rf  real  estate 
executed  by  George  W.  Hamblhi  and  wife  De- 
cember 13,  1879.  Gieorge  W.  Hamblln  died  tes- 
tate, leaving  all  ills  property  to  the  defendants 
as  his  legatees.  The  covenanfa  of  warranty 
reeds  as  follows:  "And  the  said  George  W. 
Hamblln  does  hereby  covenant  and  agree  that 
*  *  *  he  will  warrant  and  defend  the  same 
In  the  q[uiet  and  peaceable  possession  of  tba 
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aald  party  of  the  seomd  part,  his  heirs  and 
assUrns  forever,  against  all  persons  lawfully 
claiming  the  same. '  The  death  of  George  W. 
HambUn  occnrred  September  18,  1SS2,  and  his 
estate  of  $22,469.10  was  fully  settled  In  a  court 
of  competent  Jurisdiction  on  January  18,  18S4, 
and  distributed  In  accordance  with  the  will. 
Although  said  Hamblln  was  In  possession  of 
said  real  estate,  and  delivered  the  same  to  bis 
grantee,  yet  he  had  no  title  thereto,  and  the 
plahitlff  was  evicted  therefrom  hi  1890,  at  the 
suit  of  the  dty  of  Ottawa.  42  Kan.  253,  21 
Pac  1061.  It  was  agreed  that,  if  the  plaintiff 
was  entitled  to  recover,  the  amount  of  the  Judg- 
ment should  be  $250,  with  hiterest,  which  at 
the  time  of  the  decision  amounted  to  $25.  The 
case  was  tried  before  Hon.  Sperry  Baker,  Judge 
IKD  tem.,  and  Judgment  was  rendered  In  favor 
of  the  plaintiff  for  $275  and  costs.  This  Judg- 
ment was  reversed  by  t^e  court  of  appeals  (3 
Kan.  App.  131,  42  Pac.  834),  and  the  case 
comes  here  on  discretionary  certification.  Re- 
versed. 

C.  A.  Smart,  for  plaintiff  In  error.  F.  A. 
(Vaddle,  for  defendants  In  error. 

MARTIN,  C.  J.  (after  stating  the  facts  as 
above),  1.  The  court  of  appeals  in  effect  held 
that  the  remedy  provided  by  sections  171  and 
172  of  th«  executors'  and  administrators'  act 
(paragraphs  2957,  2958,  Gen.  St.  1S89),  relating 
to  the  refunding  of  legacies  and  distributions. 
Is  exclusive,  and  that  no  action  having  this 
purpose  in  view  can  be  maintained  In  the  dis- 
trict court  Referring  to  those  sections  as  af- 
fording a  remedy,  the  court  says:  "We  appre- 
hend that.  If  a  proper  showing  had  been  made 
In  this  case,  it  would  have  been  the  duty  of  the 
court  to  appohit  an' executor  or  administrator 
de  bonis  non,  and  he,  under  the  direction  of  the 
court,  would  have  proceeded,  after  the  allow- 
ance of  the  claim,  to  procure  assets  sufficient 
to  pay  said  claim."  We  do  not  think  the  plain- 
tiff was  required  to  pursue  this  circuitous  rem- 
edy, if,  indeed,  an  administrator  de  bonis  non 
can  be  legally  appointed  after; all  the  property 
has  been  distributed  and  the  personal  repre< 
sentative  discharged.  Pinal  settlement  had 
been  made  six  years  before  there  was  a  breach 
of  the  covenant  of  warranty,  aind  under  such 
circumstances  we  hold  that  relief  may  be  af- 
forded In  equity  dlrecUy  against  the  beneficia- 
ries of  the  estate  to  compel  them  to  refimd  that 
which  in  good  conscience  they  ought  not  to  re- 
tain. It  is  true  that  while  an  estate  remains 
unsettled,  drd  the  probate  court  is  still  exer- 
cising Jurisdiction  over  it,  the  district  court 
should  not,  except  in  special  cases,  entertain  an 
action  for  relief  properly  grantable  by  the  pro- 
bate count;  but  we  think  It  follows  fn>m  a  l<mg 
line  of  decisions  of  this  court  that  the  district 
court  may  properly  entertain  Jurisdiction  in  a 
case  of  this  character.  The  following  are  some 
of  the  authorities,  and  they  refer  to  most  of  the 
others:  Shoemaker  v.  Brown,.  10  Kan.  383; 
Klemp  T.  Winter,  23  Kan.  699,  705;  Stratton  t. 
McCandless,   27   Kan.  296,  306;   Kothman  t. 


Markson,  34  Kan.  542,  550,  9  Pac.  218;  Gafford 
T.  Dickinson,  37  Kan.  287,  291, 15  Pac.  175;  Mc- 
Lean v.  Webster,  45  Kan.  644,  64S,  26  Pac. 
10,  and  In  re  Hyde,  47  Kan.  277,  281,  27  Pac 
1001.  The  court  of  appeals  relied  on  Fox  ▼. 
Van  Norman,  11  Kan.  214,  but  we  think  that 
case  is  distingulshalde  from  this  as  from  Mc- 
Lean V.  Webster,  supra,  as  stated  by  Cbtef  Jus- 
tice Horton  in  said  case. 

2.  The  defendants  claim  that,  tai  any  ev'isit, 
the  Judgment  of  reversal  was  prop»  on  oLber 
groimds,  one  of  which  only  we  think  tt  aeoes- 
saiy  to  discuss.  The  covenant  of  warranty  doea 
not  assume  to  bind  the  heirs  of  George  W. 
Hamblht,  and  it  la  well  settled  In  England  tbat 
in  such  case  they  would  not  be  liable.  Id  or- 
der to  hold  them  liable  on  such  a  covenant.  It 
was  necessary  to  show  that  th^  were  nampul 
therein,  and  that  they  should  have  assets  by  de- 
scEint  sufficl«it  to  meet  the  demand.  2  BL 
Ck>mm.  304,  and  Rawle,  Cov.  H  309,  310.  The. 
latter  author  says:  "The  llabUlty  (whether  Im- 
mediate or  ultimate)  of  the  heir  by  reason  €it 
his  ancestor's  covenants  for  title  depends,  1b 
this  country,  to  a  great  extent  upon  the  statu- 
tory provisI(xis  adopted  in  the  different  Btatet^ 
for  making  the  real  estate  of  a  decedent  UjLbk> 
for  the  payment  of  his  debts.  *  •  *  la  ttie 
United  States  It  may  be  said  that,  as  a  general 
rule,  lands  are  liable  for  the  debts  of  a  deoifkait. 
whether  due  by  matter  of  record,  by  epeeiaity, 
or  by  simple  contract  In  the  last  two  casee 
the  existence  of  the  debt,  tmless  it  be  reduced  to 
Judgment  creates  no  lien  during  the  debtor's 
life.  By  bis  death,  however,  its  quality  Is 
changed,  and  it  becomes  a  lien  upon  his  real 
estate,  which  descends  to  the  heir  or  passes  to 
the  devisee  subject  to  the  payment  of  the  debts 
of  the  ancestor  according  to  the  laws  of  title 
state  in  which  it  lies;  and  the  rights  of  One 
creditor  can,  in  most  of  the  states,  be  aiforoed 
against  the  lands  in  the  bands  of  a  bona  fide 
purchaser,  within  certain  statutory  limitatiODa  aF 
to  time."  In  this  state  realty  does  not  becMnc 
liable  to  the  payment  of  the  debts  of  the  estate 
until  the  personalty  has  been  exhausted,  in 
which  case  it  may  be  applied  to  the  fullest  ex- 
tent unless  exempt;  and,  by  analogy,  when  all 
the  assets  have  been  converted  into  money,  and 
distribution  has  been  made  to  the  heirs,  dev- 
isees, or  legatees,  and  an  obllgaticn  of  tbe  an- 
cestor <x  testator  then  matures,  such  benefi- 
ciaries of  the  estate  ought  to  be  compelled  to 
refund  to  the  claimant  so  much  oC  what  tbey 
have  received  as  shall  be  sufficient  to  satls^ 
tt  Strictly  speaking,  the  beneficiaries  are  not 
liable  in  an  action  at  law,  even  when  nmngrt 
In  the  covenant  for  they  can  only  be  held  to  the 
extent  of  the  assets  received  from  the  estate. 
Such  action  should  be  equitable  in  form  to  aob- 
Ject  the  assets  received  by  the  beneficiaries  to 
the  payment  of  the  debt,  but  in  tills  case  no 
point  was  made  In  the  district  court  as  to  tbe 
form  of  the  action,  nor  as  to  tbe  character  and 
amount  of  tbe  Judgment  provided  the  idalntiff 
should  be  entitied  to  recover;  and,  the  amoont 
recdved  by  each  of  the  defendants  being  grear- 
er  than  the  plaintiffs  claim,  there  was  no  Sttl) 
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stantial  error  In  rendering  judgment  In  Its  pres- 
ent form,  the  defendants  being  liable  to  con- 
tribution as  between  each  other.  The  Judgment 
of  the  court  of  appeals  must  be  reversed,  and 
the  judgment  of  the  district  comt  will  be  af- 
firmed.   All  the  juBticES  concurring. 


<57  Kan.  4U) 
CITY  OF  KANSAS  CITT  v.  GARNIER. 
(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 

KeCOGSIZASCB— SUPFIOIENCV — MU.SIOIPAL    CoRPO- 
BATIONS — ReOULATIOS  OF  PaWSBROKEKS 

—Complaint— SuppiciENOT. 

1.  A  rec«>gnizance  ^ven  upon  appeal  from  a 
conviction  in  the  pohce  conrt  in  a  city  of  the 
first  class  for  the  violation  of  a  municipal  reg- 
ulntion  may  be  executed  to  the  city. 

2.  Such  recognizance  is  not  absolutely  void 
because  it  fails  to  definitely  designate  the  of- 
fense for  which  a  conviction  was  had,  where 
it  refers  to  the  complaint,  which  was  trans- 
mitted with  the  recognizance  and  sufficiently 
describes  the  offense. 

3.  Under  the  provisions  of  Gen.  St.  1888,  par. 
555,  a  city  of  the  first  class  has  authority  to  en- 
act ordinances  for  the  regulation  of  the  busi- 
ness of  pawnbrokers,  and,  to  that  end,  may 
require  them  to  keep  and  furnish  to  the  police 
department  a  record  of  property  purchased  or 
received  by  them  as  pawnbrokers,  as  well  as  a 
description  of  the  persons  from  whom  the  prop- 
erty was  purchased  or  received. 

4.  In  a  clause  of  such  an  ordinance  distinct 
from  the  one  defining  the  offense,  there  was  a 
proviso  to  the  effect  that  it  is  unnecessary  to 
furnish  a  description  of  property  purchased 
from  manufacturers  or  wholesale  dealers  who 
have  an  established  place  of  business,  or  which 
has  been  purchased  at  an  open  sale.  Held,  that 
tlie  proviso  being  in  a  subsequent  clause,  and 
not  incorporated  in  the  definition  of  the  offense, 
it  was  unneceasaiy  to  negative  it  in  th«  com- 
plaint. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte  coun- 
ty;  H.  L.  Alden,  Judge. 

Prosecution  by  the  city  of  Kansas  City 
against  F.  A.  Gamier.  From  a  Judgmoit  for 
defendant,  plaintifl  appeala    Reyersed. 

K.  P.  Snyder  and  T.  A.  Pollock,  for  appel- 
lant.   Junius  W.  Jenkins,  for  appellee. 

JOHNSTON,  J.  This  is  an  appeal  from  the 
ruling  of  the  district  court  quashing  a  com- 
plaint which  charged  F.  A.  Gamier  with  the 
violation  of  a  city  ordinance  regulating  the 
business  of  pawnbrokers.  The  defendant  was 
convicted  in  the  police  court,  where  a  fine  of 
$25  was  Imposed.  To  obtain  an  appeal  be 
gave  a  recognizance,  and  it,  with  the  warrant 
and  transcript  of  the  proceedings,  was  trans- 
mitted to  the  district  court.  There,  on  motion 
of  the  defendant,  the  complaint'  was  quashed 
and  the  defendant  discharged.  Upon  this  ap- 
peal the  city  contends  that  the  district  court 
bad  no  jurisdiction,  because  the  recognizance 
on  apt)eal  was  defective,  and  an  elaborate  ar- 
gument is  made  to  show  that  It  is  void  on  its 
face.  We  think  the  statutory  provision  with 
reference  to  appeals  was  substantially  com- 
plied with.  It  gave  the  title  of  the  cause,  and 
recited  the  rendition  of  the  judgment;  that  an 
appeal  had  been  taken  therefrom;  that  the 


principal  and  one  surety  acknowledged  them- 
selves indebted  to  the  city  of  Kansas  City  In 
a  sufDclent  sum,  and  the  condition  was  that 
Gamier  should  personally  be  and  appear  before  • 
tlje  district  court  of  Wyandotte  county,  on  the 
Ist  day  of  the  next  term  to  be  holden  in  that 
county,  to  answer  the  complaint  made  against 
him,  and  to  abide  the  judgment  of  the  court. 
It  was  taken  by  the  police  judge,  and  the 
surety  approved  by  him.  When  it  was  trans- 
mitted to  the  district  court  it  became  a  matter 
of  record  there,  and  appears  to  accord  with 
the  general  practice  In  respect  to  taking  ap- 
peals. It  Is  defective  in  this:  that  it  does 
not  definitely  designate  the  ofTense  of  which 
the  defendant  was  convicted;  but  as  it  re- 
fers to  the  complaint,  which  was  transmitted, 
and  became  a  matter  of  record,  with  the  re- 
cognizance, there  is  no  difficulty  in  ascertain- 
ing the  offense,  and  the  defect  Is  no  more  than 
an  Irregularity. 

Another  alleged  defect  Is  that  the  recogni- 
zance runs  to  the  city.  Instead  of  the  state. 
The  statute  does  not  provide  that  recogni- 
zances shall  be  given  to  the  state,  nor  does  It 
designate  to  whom  they  shall  be  executed; 
but,  as  the  offense  was  a  mere  violation  of  a 
municipal  regulation,  we  think  It  was  prop- 
erly executed  to  the  city..  None  of  the  defects 
suggested  by  the  city  destroy  the  validity  of 
the  bond,  or  take  away  the  jurisdiction  of  the 
court  over  the  subject-matter.  The  trial  court 
quashed  the  complaint  upon  a  motion  alleging 
that  It  did  not  charge  an  offense  against  the 
law  of  the  state  or  an  ordinance  of  the  city, 
and  because  the  ordinance  upon  which  the 
complaint  is  based  Is  illegal  and  void.  The 
specific  ground  upon  which  the  judgment 
quashing  the  complaint  was  based  is  not  stat- 
ed, and  no  appearance  has  been  made  here  iu 
behalf  of  the  defendant.  The  ordinance  pro- 
vided that  every  pawnbroker  should  keep  at 
his  place  of  business  a  register  in  which  he 
should  enter  in  writing  a  minute  description 
of  every  kind  of  property  taken,  purchased,  or 
received,  the  amount  loaned  thereon,  the  In- 
terest charged,  and  when  the  loan  falls  due. 
He  is  also  required  to  give  the  person  leav- 
ing the  property  a  receipt,  In  which  the  arti- 
cles are  to  be  described  as  in  the  register.  It 
Is  further  provided  in  section  3  of  the  ordi- 
nance that  the  pawnbroker  shall  make  out  and 
deliver  to  the  chief  of  police  every  day,  before 
noon,  a  legible  and  correct  copy  from  the  reg- 
ister of  all  the  personal  property  or  other  valu- 
able things  received,  deposited,  or  purchased 
during  the  preceding  day,  with  a  complete 
description  of  the  persons  leaving  the  pledges, 
or  from  whom  any  purchase  was  made.  At 
the  end  of  the  section  there  Is  a  proviso  that 
no  person  shall  be  required  to  furnish  a  de- 
scription of  any  property  purchased  from 
manufacturers  or  wholesale  dealers  who  have 
an  established  place  of  business,  or  of  any 
goods  or  property  purchased  at  an  open  sale, 
but  that  such  goods  or  property  must  be  ac- 
companied by  a  bill  of  sale,  or  other  evidence 
of  an  open  and   legitimate  purchase,   which 
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must  be  shown  to  the  mayor,  or  any  menit>er 
of  the  police  department,  when  demanded.  A 
person  ylolating  the  provisions  of  the  ordi- 
nance may  be  fined  in  a  sum  not  exceeding 
$100.  In  the  complaint  it  was  alleged  that  on 
September  18,  1895,  defendant  was  engaged  in 
business  as  a  pawnbrolcer,  when  he  received 
certain  articles  of  personal  property,  as  a 
pawnbroker,  bat  failed  to  make  oat  and  de- 
liver to  the  chief  of  police  before  noon  of  that 
day  a  copy  of  the  register  required  to  be  kept 
by  him  under  the  provisions  of  section  3  of 
the  ordinance.  Provision  is  made  by  statute 
for  regulating  the  calling  and  occupation  of 
pawnbroker,  and  this  appears  to  be  sufficient 
authority  for  the  ordinance  that  was  enacted. 
Gen.  St  1889,  par.  555.  In  view  of  the  nature 
of  the  business,  the  character  of  many  that 
are  engaged  in  it,  and  the  well-known  fact 
that  the  pawnshop  Is  frequently  made  a  hid- 
ing place  for  the  fruits  of  crime,  the  regula- 
tions prescribed  by  the  ordinance  cannot  be 
regarded  as  unreasonable  or  oppressive.  They 
are  Intended  for  the  protection  of  the  public, 
and  they  also  tend  to  protect  the  pawnbroker 
himself  from  imposition  and  loss.  Launder  v. 
City  of  Chicago,  111  111.  291;  City  of  Grand 
Rapids  V.  Brandy  (Mich.)  64  N.  W.  29. 

One  of  the  claims  was  that  the  complaint 
was  insufficient  because  it  failed  to  negative 
the  proviso  contained  in  the  last  part  of  sec- 
tion 3.  The  proviso  or  exception  Is  distinct 
from  the  clause  defining  the  oCtense,  and  sim- 
ply excepts  from  the  operation  of  that  clause 
a  certain  class  of  purchases  which  might  be 
made  by  persons  engaged  in  the  calling  of 
pawnbrokers.  The  exception  tming  in  a  subse- 
quent clause,  and  not  being  Incorporated  In 
the  definition  of  the  offense.  It  was  not  neces- 
sary to  negative  it  In  the  complaint.  State  v. 
Thompson,  2  Kan.  432;  State  v.  O'Brien,  74 
Mo.  549;  State  v.  Elam,  21  Mo.  App.  290; 
1  BIsh.  Cr.  Jur.  J  639;  Whart  Cr.  PI.  §  238. 
We  think  there  was  error  In  the  ruling  of  the 
court  In  quashing  the  complaint,  and  there- 
fore its  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  justices  concurring. 


(57  Ksn.  420) 

STATE  T.  HATCH. 
(Supreme  Court  of  Kansas.     Nov.  7,  1806.) 
HoMioiDB— Self-Depensb— Ddtt  to  Rbtrbat. 

1.  In  a  prosecution  for  murder,  where  the 
homicide  was  admitted,  and  the  defendant  re- 
lied only  upon  the  jnstification  of  self-defense 
for  acquittal,  it  was  error  for  the  court  to  in- 
struct the  jury,  in  substance,  that  the  rigiit  of 
self-defense  does  not  arise  when  there  is  op- 
portunity to  restrain  the  deceased  by  process  of 
law.  and  that  if,  having  opportunity,  the  de- 
feudont  failed  to  invoke  the  authority  of  the  law 
by  ^oing  before  a  magistrate  with  a  view  of 
having  the  deceased  l)ouud  over  to.  keep  the 
peace,  then  he  was  not  entitled  to  the  plea  of 
self-defense. 

2.  A  person  who  is  unlawfully  attacked  by 
another  may  stand  his  gronnd,  and  use  such 
force  as  at  the  time  reasonably  appears  to  him 
to  be  necessary  to  protect  himself.     Where  the 


defendant  is  in  the  wrong,  however,  and  com- 
mences the  affray,  even  without  an  intent  to 
kill  or  inflict  great  bodily  harm,  and  the  other 
person,  being  thus  provoked,  makes  a  deadly  as- 
sault, then  it  is  the  duty  of  the  defendant  to  re- 
treat as  far  as  the  fierceness  of  the  assault  will 
permit  him  to  do  without  danger  of  great  per- 
sonal injury  to  himself,  before  slaying  bis  an- 
tagonist. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Reno  county;    F. 
L.  Martin.  Judge. 

The  defendant  was  charged  with  mtmJer  in 
the  first  degree,  by  shooting  and  killing  Thom- 
as Mullen  on  December  5,  1895,  at  Hutcblnson, 
In  Reno  county,  and  he  was  convicted  of  mur- 
der In  the  second  degree,  and  sentenced  to  Im- 
prisonment In  the  penitentiary  for  the  term  of 
20  years;  and  he  appeals  to  this  court  because 
of  alleged  errors  upon  the  trial.  It  was  not 
denied  that  Hatch  shot  and  killed  Mullen  at 
the  time  and  place  stated,  and  the  defendant 
relied  only  upon  the  justificatton  of  self-de- 
fense for  acqulttaL  The  evidence  tended  to 
show  the  following  facts,  among  others,  name- 
ly: That  Hatch  was  a  colored  hotel  porter, 
part  of  whose  business  It  was  to  go  to  tlie 
depots  on  the  arrival  of  passenger  trains  to 
solicit  people  to  go  to  the  hotel  for  which  he 
was  employed;  that  on  the  afternoon  of  De- 
cember 5th  he  went  into  a  billiard  hall  where 
Mullen  and  Freeman,  two  colored  men,  were 
engaged  in  playing  pool,  and  some  bantering 
words  passed  between  Hatch  and  Mullen 
about  playhig  a  game,  when  -Mullen  threatened 
to  strike  Hatch  with  the  butt  end  of  a  bilUard 
cue,  but  Freeman  interfered;  that  Hatch  tlien 
went  outside,  Mullen  following  him,  and  there 
they  had  hot  words,  and  Mullen  threatened  to 
kill  Hatch;  that  Freeman  also  became  in- 
volved in  the  quarrel,  at  which  Mullen  took 
ofCense  agahist  him;  that  soon  afterward  Mul- 
len obtained  a  shotgun,  and  carried  it  atiout  the 
street,  threatening  to  kill  Hatch  and  Freeman; 
that  they  were  advised  thereof,  and  they  re- 
quested the  chief  of  police  and  a  constable  to 
disarm  Mullen;  that  Hatch  then  endeavored 
to  procure  a  pistol,  and  made  some  threats 
against  Mullen;  that  friends  of  Mullen,  after 
a  time,  prevailed  iqwn  him  to  give  up  bis 
gun;  that,  about  6  o'clock  hi  the  eveoing. 
Hatch  borrowed  a  pistol  from  his  employer, 
on  the  statement  that  he  needed  it  for  defense 
against  Mullen,  who  had  threatened  his  life, 
and  It  was  necessary  for  him  to  go  to  meet 
an  hicoming  train;  that  he  went  to  meet  the 
train,  and  at  the  corno-  of  Second  and  Main 
streets  he  called,  "Hello,  Tom!"  (meaniiig.  as 
ho  says,  Tom  -Fife,  not  seeing  Mullen,  but  this 
is  a  fact  in  dispute);  that  Mullen  came  to- 
wards him,  and  there  were  some  words  of  at- 
tempted explanation,  and  Mullen  ordered  Hatch 
to  take  his  hands  out  of  his  overcoat  pockebi, 
as  if  in  fear  that  Hatch  was  armed;  tb&t 
Hatch  did  as  requested,  but  Mullen  approach- 
tog  nearer,  and  the  talk  between  them  con- 
tinuing, tliereupon  Hatch  drew  the  pistol  troiu 
his  overcoat  pocket  and  began  flring  at  Mullen. 
who   started   across   the  street;    that   UatcU 
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flred  four  or  five  shots,  tbiee  of  them  tak- 
ing effect  and  one  proving  fatal,  Mullen  fall- 
ing and  expiring  In  the  street  Immediately. 
Mullen  was  not  armed  at  the  time,  bat  Uatcli 
testified  tliat,  before  be  sbot,  Mullen  was  ap- 
proaching towards  and  threatening  to  kill  him, 
and  that  he  made  a  motion  as  if  reaching  for  a 
pistol.  Mullen  had  been  under  the  influence 
of  Intoxicating  liquors  during  the  afternoon. 
The  defendant  complains  especially  of  the  fol- 
lowing instructions  which  were  given  by  the 
court  to  the  Jury:  "(24)  The  right  of  self-de- 
fense does  not  arise  wlien  there  Is  opportunity 
to  restrain  the  assailant  by  process  of  law,  and 
If  the  Jury  in  this  case  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  had  an  opportunity  to  invoke  the 
Interposition  of  the  law  against  any  threatened 
assault  by  the  deceased,  and  failed  to  Invoke 
the  authority  of  the  law,  he  is  not  entitled  to 
the  plea  of  self-defense;  and  It  would  not  be 
enough  for  the  defendant  to  call  upon  the  po- 
lice officers  and  constables  for  protection,  un- 
less the  deceased  was  present  at  the  time,  at- 
tempting then  and  there  to  assault  htm.  But, 
if  he  bad  ample  opportunity  to  do  so,  the  law 
devolved  upon  him  tie  dirty  of  going  before 
some  magistrate  and  have  the  deceased  liound 
over  to  keep  the  peace,  or  committed  to  Jail  In 
default  of  ball;  and  tf,  having  such  oppor- 
tunity, he  foiled  to  do  so,  and  deliberately  and 
premeditatedly  armed  himself  with  a  deadly 
weapon,  and  went  forth  to  meet  the  deceased 
In  a  oonflk^  which  be  expected,  or  provoked  a 
conflict  by  Invldng  the  deceased  into  a  dispute 
or  altercation  with  him,  he  is  not  entitled  to 
the  plea  of  self-defense.  (25)  I  instruct  yon 
further,  In  the  same  connection,  that,  In  order 
to  establish  Justiflable  homicide  in  self-de- 
fense, it  must  appear  that  the  party  killing  had 
retreated  as  far  as  the  fierceness  of  the  as- 
sault would  permit  him  to  do  without  great 
personal  Injury  to  himself;  and  If,  In  this  case, 
the  defendant  expected  an  attack  to  be  made 
by  the  deceased,  and  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  ttte 
defendant  had  practicable  opportunity  to  re- 
treat, and  thus  avoid  killing  the  assailant,  be- 
fore he  was  In  imminent  danger  of  great  per- 
sonal injury,  he  is  not  entitled  to  the  plea  of 
self-defense."  Questions  were  raised  as  to  some 
other  Instructions,  and  also  as  to  the  compe- 
tency of  evidence.    Keversed. 

McKlnstry  &  Falrchlld,  for  appellant.  F. 
B.  Dawes,  Atty.  (Sen.,  and  Lucius  M.  Fall, 
tot  the  State. 

MARTIN,  O.  J.  (after  stating  the  facts  as 
above).  1.  The.  homicide  being  admitted,  and 
ilie  only  defense  thereto  that  it  was  Justifiable, 
Instruction  24  was  of  paramount  importance. 
There  was  no  evidence  that  the  defendant  went 
before  any  magistrate  with  a  view  of  having 
Mullen  bound  over  to  keep  the  peace,  although 
he  probably  had  abundant  opportunity  of  doing 
so  during  the  course  of  the  afternoon,  and 
after  the  dMcult;  at  the  billiard  hall.    He  did 


apply  to  8  constable  and  a  police  officer  for 
protection,  but  this  was  insufficient,  accordhig  to 
this  insti'uctlon.  We  have  been  unable  to  find 
any  authority  introducing  tills  element  Into  the 
law  of  self-defense.  (Counsel  for  the  state  dte 
several  cases  In  support  of  the  Instruction,  and 
we  have  examined  them  all,  but  find  in  them 
no  Justification  of  the  state's  contention.  Sec- 
tion 9  of  the  crimes  act  (Gen.  St  1880,  par. 
2130)  Is  itself  a  definition  of  Justifiable  homi- 
cide in  this  state,  and  it  contains  no  such  ele- 
ment as  that  required  by  Instruction  24.  In- 
struction 29  further  impressed  upon  the  Jurj 
the  duty  of  the  defendant  to  go  before  a  Jus- 
tice of  the  peace  for  protection,  as  a  prerequi- 
site to  the  plea  of  self-defense,  thus  repeating 
the  error  in  giving  instruction  24. 

2.  Instruction  25  vras  also  erroneous  and  ma- 
terial. The  doctrine  that  a  party  unlawfully 
attacked  must  "retreat  to  the  wall,"  before  he 
can  be  Justified  in  taking  the  life  of  his  as- 
sailant In  self-defense,  does  not  obtain  In  thl? 
state.  State  v.  Reed,  53  Kan.  767,  37  Pac 
174.  Where  the  defendant  is  hi  the  wrong, 
and  commences  the  affray,  even  with  no  in- 
tent to  kill  or  inflict  great  bodily  harm,  and 
the  other  party,  being  thus  provoked,  makes  a 
deadly  assault,  then  It  is  the  duty  of  the  de- 
fendant to  retreat  as  far  as  the  .fierceness  of 
the  assault  will  permit  him  to  do  without  dan- 
ger of  great  personal  injury  to  himself,  before 
slaying  his  antagonist.  State  v.  Rogers,  18 
Kan.  78.  In  the  present  case  it  was  for  the 
Jury  to  determine  from  the  evidence  whether 
Hatch  or  Mullen  was  in  the  wrong  In  oom- 
mencing  the  affray  at  Second  and  Main  streets 
which  resulted  In  the  death  of  Mullen.  The 
court  should  not  assume  that  one  party  or  the 
other  was  first  or  chiefly  in  fault,  when  thai 
fact  is  in  issue,  but  should  Instruct  the  Jury  on 
the  theory  of  the  defendant  as  well  as  tliat  of 
the  state,  provided  each  theory  flnds  some  sup 
port  in  the  evidence  as  In  tills  case.  Instruc- 
tion 15,  defining  murder  at  the  common  law.  Is 
subject  to  the  criticism  that  It  omits  the  woril 
"unlawfully";  but,  in  connection  with  other 
Instructions,  we  think  it  could  not  have  been  • 
prejudicial  to  the  defendant,  although  it  should 
be  corrected  on  a  retrial.  Evidence'  touching 
the  declarations  of  Mullen  during  the  after- 
noon, while  armed  with  the  shotgun,  should  not 
have  been  admitted;  but  they  were  scarcely 
prejudicial  to  the  defendant,  and  the  Judgment 
would  not  be  reversed  on  tiiese  grounds  alone. 
For  the  error  of  the  court,  howevor,  In  giving 
Instructions  24,  25,  and  29,  the  Judgment  will 
be  reversed,-  and  the  case  remanded  for  a  new 
trial.    AH  the  Justices  concurring. 


(57  Kan.  423) 


STATE  V.  MAT. 


(Supreme  C!onrt  of  Kansas.     Nov.  7,  1896.) 

Crimimai.   Law— Jurisdiotiox— Illko^i,  Arresh 

A  district  court  of  a  county  where  a  fel- 
ony has  been  committed  has  jurisdiction  to  try 
the  alleged  offender,  duly  bound  over  on  regular 
process,  although  he  was  originally  arrested  io 
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another  county  without  warrant,  and  forcibly 
brought  into  the  county  where  the  crime  was 
committed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harvey  county; 
P.  Lk  Martin,  Judge. 

Robert  May  was  Indicted  for  larceny.  From 
an  order  discharging  the  defendant,  tbe  state 
appeals.     Reversed. 

P.  B.  Dawes,  Atty.  Gen.,  and  C.  E.  Branine, 
for  the  State.  Bowman  &.  Bucher,  for  appel- 
lee. 

MARTIN,  C.  J.  May  was  arrested  without 
a  warrant  In  Sumner  county  on  December  22, 
1895,  on  suspicion  of  having  committed  the 
crimes  of  burglary  and  larceny  on  the  preced- 
ing day  In  Harvey  county.  He  was  forcibly 
taken  to  the  latter  county  by  a  deputy  sher- 
iff, and  placed  in  Jail  until  the  next  day,  when 
a  complaint  was  filed  before  a  Justice  of  the 
peace  of  that  county,  charging  him  with  the 
commission  of  said  crimes,  and  be  was  then 
arrested  upon  a  warrant  issued  in  regular 
form,  and  was  bound  over  to  the  district  court, 
where  an  Information  was  filed  against  him 
on  February  4,  1896.  Afterwards  the  defend- 
ant filed  a  special  plea  In  abatement  to  the 
jurisdiction  of  the  court  by  reason  of  his  ille- 
gal arrest  in  and  forcible  abduction  from 
Sumner  county,  and  on  May  11,  1896,  said 
plea  was  sustained,  and  the  defendant  was 
discharged,  and  permitted  to  go  at  large,  and 
he  was  given  time  to  return  to  the  place 
where  he  bad  been  arrested  In  Sumner  coun- 
ty. The  state  excepted,  and  reserved  the 
question  for  the  consideration  of  this  court 

This  ruling  was  erroneous.  The  learned 
trial  Judge  was  probably  misled  by  a  clause 
in  the  opinion  of  this  court  In  State  v.  Hall, 
40  Kan.  338,  340,  19  Pac.  918,  920.  In  that 
case  It  was  held  that  "an  alleged  fugitive 
from  .  Justice,  extradited  from  one  state  to 
another,  can  be  prosecuted  In  the  state  to 
which  he  has  been  extradited  only  for  the  of- 
faise  for  which  he  was  extradited,  until  after 
he  has  had  a  reasonable  time  and  opportunity 
afforded  him  to  return  to  the  place  from 
which  he  was  extradited."  And  in  the  opin- 
ion of  the  court  said:  "This  rule  of  law  Is 
applied  in  cases  of  separate  Jurisdictions, 
whether  the  separate  Jurisdictions  are  cities, 
counties,  districts,  states,  or  foreign  coun- 
tries." The  language  above  quoted  from  the 
opinion  in  the  Hall  Case  as  to  such  separate 
Jurisdictions  as  cities,  counties,  and  districts 
must  be  regarded  as  dictum  only,  but  certain- 
ly erroneous.  It  may  be  that  a  person  ille- 
gally arrested  in  another  county  has  a  civil 
remedy  for  the  trespass  and  false  Imprison- 
ment, but  this  does  not  divest  the  court  Into 
which  he  is  brought  of  the  right  to  try  him 
upon  the  criminal  charge  preferred  against 
him.  The  district  court  of  Harvey  county 
had  Jurisdiction  to  try  the  defendant,  not- 
withstanding the  irregularity  or  the  illegality 
of  his  original  arrest  in  Sumner  county.  No 
other  sovereignty  was  invaded.    A  warrant 


might  have  been  properly  served  upon  the  de- 
fendant in  any  county  of  the  state  -whose  ear- 
ei-eignty  is  co-extensive  with  Its  external 
boundaries,  and  the  jnrisdlctlon  of  whose 
courts  for  the  apprehension  of  alleged  offend- 
ers upon  proper  process  Is  not  affected  by 
county  lines.  His  original  arrest  was  Irreg- 
ular, but  this  does  not  affect  the  Jurisdiction 
of  the  court  into  which  he  was  afterwards 
brought  by  regular  process  of  law.  The  Judg- 
ment of  the  court  below  must  be  reversed, 
with  direction  to  overrule  tbe  plea  In  abate- 
ment to  the  Jurisdiction  of  the  court.  All  tbe 
Justices  concurring. 


(C7  Kjui.  4S4) 
CITY  OP  KANSAS  CITY  v.  SMITH. 
(Supreme  Court  of  Kansas.    Nov.  7,  1886.) 
ILI.R0A1.  Sale  of  Liqnons— CoMPLAniT. 
A  complaint  under  a  city  ordinance  char- 
ging the  defendant  with   maintaining  a  place 
where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors   as   a 
beverage,   which   fails   to   designate  the   place 
otherw^ise  than  as  btiing  in  tbe  city,  is  insuffi- 
cient 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte  coun- 
ty;  H.  L.  Alden,  Judge. 

A  complaint  was  filed  In  the  ponce  court  of 
Kansas  City,  the  body  of  which  reads  as  fol- 
lows: "W.  Reynolds  complains  of  George 
Smith,  and,  being  duly  sworn,  on  oath  says 
that  the  said  George  Smith,  at  and  In  the  city 
of  Kansas  City,  county  of  Wyandotte,  and 
state  of  Kansas,  and  on  the  27th  day  of  Octo- 
ber, 1895,  did  unlawfully  keep  and  maintain 
a  place  where  persons  were  permitted  to  re- 
sort, and  to  which  persons  there  and  then  did 
resort,  for  the  purpose  of  drinking  intoxicat- 
ing liquors  as  a  beverage,  and  then  and  tbei^ 
by  did  keep  and  maintain  a  tippling  shop,  in 
violation  of  Ordinance  No.  775  of  the  ordi- 
nances of  said  city  of  Kansas  City."  Th* 
transcript  of  the  docket  of  the  police  Judgi; 
shows  a  trial  before  him,  and  a  finding  that 
the  defendant  was  guilty  of  the  acts  charged 
In  the  complaint,  but  that  such  acts  were  in- 
sufficient In  law  to  constitute  an  offense,  and 
that  he  rendered  Judgment  discharging  the  de- 
fendant. The  city  appealed  from  tbe  decision 
of  the  police  Judge  to  the  district  court,  which 
affirmed  the  decision  of  the  police  court,  and 
the  city  now  appeals  to  this  c6nrt   Affirmed. 

K.  P.  Snyder  and  T.  A.  Pollock,  for  appel- 
lant John  A.  Hale  and  Henry  McGrew,  for 
appellee. 

ALLEN,  J.  (after  stating  the  facts  as  above). 
It  is  extremely  doubtful  whether  an  appeal 
could  be  taken  by  the  city  from  the  order  of 
the  police  Judge  discharging  the  defendant  aft- 
er a  trial.  State  v.  Hlckerson,  55  Kan.  133. 
39  Pac.  1045,  and  cases  there  cited.  But  as  to 
this  we  do  not  now  decide,  nor  do  we  deem  it 
necessary  to  consider  the  matters  discussed  In 
the  brief  of  counsel  for  the  city.  The  sub- 
stance of  the  complaint  Is  a  charge  against  tbe 
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defendant  of  maintaining  a  tippling  shop, 
MTbicb,  under  the  statutes  of  this  state,  Is  a 
unlsance.  Gen.  St.  1889,  par.  2533.  The  com- 
plaint fails  to  state  the  place  where  such  tip- 
pling shop  was  liept  It  Is  proylded  In  section 
399  of  the  act  concerning  crimes  and  punish- 
ments: "In  prosecutions  under  this  act,  by 
indictment,  or  otherwise,  it  shall  not  be  neces- 
sary to  state  the  lilnd  of  liquor  manufactured 
or  sold,  and  shall  not  be  necessary  to  describe 
the  place  where  sold,  except  in  prosecutions 
for  keeping  and  maintaining  a  common  nui- 
sance, or  when  a  lien  Is  sougnt  to  be  estab- 
.lished  against  tlie  place  where  such  U<iuors 
were  iU^ally  sold."  While  this  is  a  prosecu- 
tion for  the  violation  of  a  dty  ordinance,  the 
substance  of  the  offense  sought  to  be  charged 
is  the  same  as  that  defined  In  said  paragraph 
2533;  and  the  reasons  rendering  it  necessary 
to  state  the  place  where  the  nuisance  is  main- 
tained, in  a  prosecution  under  a  city  ordinance, 
are  the  same  as  in  one  under  the  statute. 
Whether  at  common  law  it  would  be  neces- 
sary to  describe  th^  exact  place  where  the 
offense  is  charged  to  have  been  committed, 
is  a  matter  of  much  doubt.  1  Blsh.  Cr. 
Proc.  S  373.  As  the  substance  of  the  offense 
chained  is  keeping  a  place  where  persons  re- 
sort for  the  purpose  of  drinking  intoxicating 
liquors  as  a  beverage,  the  place  at  which  the 
defendant  Is  charged  with  keeping  It  would 
seem  to  be  an  essential  and  very  important 
part  of  the  description  of  the  offense;  and, 
there  being  doubt  as  to  the  rule  at  common 
law,  we  think  that  tliat  Indicated  by  the  stat- 
ute in  prosecutions  for  violation  of  the  state 
law  on  the  same  subject  ought  to  control  in 
prosecutions  for  violations  of  a  city  ordinance. 
We  can  only  conjecture  as  to  the  grounds  on 
which  the  couit  based  its  decision,  the  recoid 
being  silent,  and  no  appearance  being  made 
for  the  defendant.  The  complaint  appears  to 
us  open  to  the  objection  that  It  fails  to  state 
where  the  alleged  tippling  shop  was  maintain- 
ed. The  judgment  is  therefore  affirmed.  All 
the  justices  concurring. 


(57  Kan.  416) 

DTKES,  Sheriff,  et  al.  v.  LOCKWOOD 

MORTG.  CO. 

(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 

Taxatios— Assessment— Failure  to  Give  Notice. 

1.  As  the  amount  of  taxes  chargeable  against 
personal  property  depends  to  a  great  extent  up- 
on the  city,  township,  or  school  district  in  which 
it  is  assessed  for  taxation,  it  is  essential  that' 
such  property  be  entered  upon  the  proper  roll, 
and  that  a  location  as  well  as  a  valuation  of  the 
same  shall  be  made. 

2.  Personal  property  not  returned  by  the  as- 
sessor was  entered  for  taxation  by  tlie  county 
cleric  on  the  tax  roils,  under  the  provisions  of 
section  70  of  the  tax  law,  but  notice  to  the  tax- 
payer was  not  given,  as  section  70  requires. 
Held,  that  the  tax  is  illegal,  and  that  the  collec- 
tion of  the  same  may  be  enjoined. 

(Syllabus  by  the  Court.) 

Error  from  court  of  appeals,  Southern  depart- 
ment. Eastern  division. 


Action  by  the  Ix>ckwood  Mortgage  Company 
agabist  B.  T.  Dykes,  as  sheriff,  and  others. 
Judgment  for  plaintiff,  which  was  affirmed  by 
the  court  of  ^4>eal3.  43  Pac.  263.  DefendantB 
bring  error.    Affirmed. 

Jennbigs  &  Garrigues,  for  plaintiffs  in  error. 
Moseley  &  Dixon,  for  defoidant  hi  error. 

JOHNSTON,  J.  In  Febniary,  1803,  Hannah 
L.  Whiteside  obtained  a  judgment  in  the  dis- 
trict court  of  Stafford  county  for  $327,  and  a 
decree  foreclceing  a  m<x'tgage  upon  real  estate. 
The  real  estate  was  subsequently  sold  pursuant 
to  tbs  decree,  and  she  became  the  purchaser. 
In  1895  she  conveyed  the  land  to  the  liockwood 
Mortgage  Company,  and  the  title  still  remains 
in  that  company.  An  attempt  was  made  to 
levy  a  tax  upon  the  above-mentioned  Judgment 
for  the  year  1883,  but  It  was  never  listed  or 
valued  by  any  officer,  nor  has  it  ever  been 
placed  upon  the  personal  properly  tax  roll.  In 
August,  1893,  the  board  of  coimty  commission- 
ers of  Stafford  county  made  an  order  which 
in  effect  was  a  request  for  the  clerk  of  the  dis- 
trict court  to  certify  a  list  of  all  judgments 
shown  by  the  record  of  his  office  to  the  county 
clerk,  and  the  county  clerk  was  directed  to 
place  the  list  of  Judgments  on  the  tax  rolls  of 
1893,  to  be  taxed  as  other  personal  property  of 
that  year.  In  October  of  the  same  year  the 
board  made  an  order  to  the  effect  that  whoever 
filed  an  affidavit  with  the  county  clerk  that 
the  Judgment  in  his  favor  was  of  no  pres^it 
value  should  be  exempt  from  having  such  Judg- 
ment placed  ca  the  tax  roll.  The  clerk  of  the 
district  court  furnished  a  list  of  judgments  to 
the  county  clerk,  and  upon  such  list  was  that 
of  Hannah  L.  Whiteside.  The  county  clerk  en- 
tered this  Judgment  on  the  real-estate  tax' rolls 
of  Stafford  county,  and  there  was  levied  upon 
the  judgment  a  tax  of  $7.96.  In  March,  1894, 
a  personal  property  tax  wariant  was  Issued, 
with  a  view  of  collecting  the  taxes  on  such 
Judgment,  which  was  returned  unsatisfied.  Th« 
tax  warrants,  with  indorsements  thereon,  were 
filed  with  the  clerk  of  the  district  court  In 
May,  1894,  and  by  that  officer  entered  upon  the 
jud^nent  docket  of  the  district  court.  In  De- 
cember, 1894,  the  clerk  of  the  district  court  is- 
sued a  real-estate  tax  warrant,  and  placed  It 
In  the  hands  of  the  slierlff,  which  commanded 
him  to  make  the  amount  of  the  tax  out  of  the 
lands  and  tenements  of  Hannah  L.  Whiteside. 
Under  this  warrant  the  sheriff  advertised  the 
real  estate  which  had  been  transferred  by  Han- 
nah L.  Whiteside  to  the  mortgage  company, 
and  was  proceeding  to  seU  the  same  when  the 
present  action  of  injunction  was  commenced. 
The  district  court  held  the  tax  to  be  invalid, 
and  enjoined  the  scle,  and  upon  review  the 
court  of  appeals  affirmed  that  Judgment.  A 
more  complete  statement  of  the  facts  may  be 
found  In  the  reportcl  decision  of  the  court  of 
appeals.     2  Kan.  A  pp.  217,  43  Pac.  268. 

We  think  the  tax  was  Illegal,  and  that  the 
Judgment  of  affirmance  must  be  sustained.  The 
pivperty   was   never   assessed   or  valued,   nor 
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was  It  ever  located  tor  taxation  In  any  olty, 
township,  or  acbool  district  The  statute  pro- 
vides for  the  listing  and  location  of  personal 
property,  and  until  It  is  located  the  amount  of 
taxes  tberecm  cannot  well  be  ascertahied.  The 
state  and  county  taxes  could  be  measured, 
but  the  city,  towijshlp,  or  school  taxes,  which 
constitute  the  gitater  part,  cannot  Yte  deter- 
mined until  the  location  is  fixed.  The  amount 
of  the  taxes  to  be  paid  depends  upon  the  loca- 
tion as  well  as  the  valuation,  and  it  would  seem 
to  be  essential  that  the  property  should  be  en- 
tei-ed  upon  the  proper  tax  roll,  and  that  a 
valuation  and  location  of  the  same  should  be 
made.  Passing  this  defect,  however,  we  tblnlc 
there  was  a  fatal  omission  In  failing  to  give 
notice  to  the  owner  that  the  property  was  to  be 
entered  upon  the  tax  roll  for  taxation.  Where 
property  has  been  omitted  or  undervalued  by 
the  assessor,  provision  is  made  in  section  70  of 
the  tax  law  whereby  returns  of  the  assessor 
may  be  corrected,  and  the  property  omitted  en- 
tered for  taxation.  By  this  section,  before 
omitted  property  can  be  entered  for  taxation 
five  days'  notice  must  be  given  to  the  taxjMiyer 
that  his  property  is  to  be  valued  and  taxed. 
We  fully  concur  in  the  views  expressed  by  the 
learned  judge  of  the  court  of  appeals  that  the 
notice  is  jurisdictional  In  character,  and  must 
be  given  as  the  statute  prescribes  brfore  the 
county  commissioners  or  the  county  clerls  can 
enter  omitted  property  upon  the  tax  rolls. 
Dykes  v.  Mortgage  Co.,  2  Kan.  App.  217,  4S 
Pac.  268;  Board  of  County  Com'rs  v.  Lang,  8 
Kan.  284;  Griffith  v.  Watson,  19  Kan.  23;  Coal 
Co.  V.  Emlen,  44  Kan.  117,  24  Pac.  340;  Rail- 
way Co.  V.  Roberts,  45  Kan.  3C0,  25  Pac.  854; 
Water-supply  Co.  v.  Roberts,  45  Kan.  363,  25 
Pac.-  855.  These  authorities  settle  the  propo- 
BiHon  that  the  tax  is  Invalid,  and  that  the  col- 
lectlcm  of  the  same  may  be  enjoined.  This  de- 
termination disposes  of  the  merits  of  the  case, 
and  renders  unnecessary  the  consideration  of 
the  other  questions  that  have  been  discussed. 
The  judgment  of  the  court  of  appeals  wiU  be  af- 
firmed.   An  the  justices  concurring. 


(67  Kan.  425) 

MENGEB  et  al.  v.  CARRTTTHERS  et  al. 

•  (Supreme  Court  of  Kansas.     Nor.  7,  1896.) 

AnvEKSB  Possession  —  Patmest  of   Taxes   bt 
Life  Tenant. 

The  defendant  went  into  possession  of  « 
piece  of  land  under  a  deed  from  8.  S.  derived 
title  under  a  warranty  deed  from  M.  At  the 
time  of  the  execution  of  this  deed,  M.  had  no 
title,  hut  subsequently,  and  before  the  exeon- 
tion  of  tlie  deed  to  the  defendant,  acquired  a 
life  estate,  which  the  defendant  eujoyed  for 
tlie  fuli  term  of  it.  Heid,  that  whether  the  le- 
gal title  to  the  life  estate  passed  to  the  defend- 
ant by  virtue  of  the  covenant  of  warranty,  or 
merely  inured  to  his  benefit  by  way  of  equitable 
estoppel,  is  unimportant  in  this  case,  and  that 
under  either  view  the  defendant  could  not  ac- 
quire a  title,  as  against  the  owners  of  the  fee, 
either  by  adverse  possession,  or  under  a  sale 
for  taxes  which  accrued  during  the  continuance 
of  the  life  estate. 
(Syllabus  by  the  Court.) 


Error  from  court  of  appeals,  Xorthem  depart- 
ment. Eastern  division. 

Action  by  Virginia  R.  Carruthers  and  others 
against  Anna  G.  M.  Menger  and  others.  Judg- 
ment for  plaintiffs  was  affirmed  by  the  court  of 
appeals  (44  Pac.  1096),  and  defendants  bring 
error.    Affirmed. 

Alford  &  Savage,  for  plaintiffs  In  enor. 
Biggs  &  Nevlson,  for  defendants  in  error. 

ALLEN,  J.  This  action  was  commenced  In 
the  district  court  of  Douglas  county,  and  re- 
sulted In  a  judgment  in  favor  of  the  defendants- 
In  error.  On  proceedings  in  error  the  case  was 
reviewed  by  the  court  of  appeals,  and  the  judg- 
ment of  the  district  court  affirmed.  Menger 
V.  Carruthers  (Kan.  App.)  44  Pac.  1096.  The 
facts  in  the  case  are  more  fuUy  stated  in  the 
opinion  there  flled,  and  the  questions  involved 
are  more  fully  discussed  than  is  necessary  here. 
The  action  hivolved  the  title  to  a  lot  In  the 
city  of  Lawrence.  The  title  of  the  plaintiff  in 
error  was  derived  by  •quitclaim  deed  from 
Joseph  T.  Sibley,  dated  August  29,  1866,  un- 
der which  possession  was  obtained.  On  July 
1,  1805,  Jacob  Moak  and  wife  had  conveyed 
the  lot  by  warranty  deed  to  Sibley.  At  tliat 
time  the  only  title  Moak  had  was  derived  from 
a  void  tax  deed.  Afterwards,  on  the  12th  o* 
the  same  month,  J.  S.  Emeiy  and  -wdfe  con- 
veyed to  Moak  the  life  estate  of  Jerome  S. 
Ridley,  which  had  theretofore  been  con- 
deninod,  forfeited,  and  sold  under  proceedings 
hi  the  United  States  district  court  Instituted 
for  tliat  purpose  under  the  confiscation  act  of 
1862.  It  Is  claimed  on  behalf  of  the  defend- 
ants in  error  that  this  life  estate,  though  ac- 
quired by  Moak  after  the  execution  of  the 
deed  to  Sibley,  at  once  passed  to  him,  by  vir- 
tue of  the  covenant  of  warranty  contained  hi 
the  deed,  and  that  at  the  time  Sibley  executed 
his  deed  to  Menger  he  was  vested  with  all  the 
title  that  Moak  had,  Includtag  that  conveyed 
by  Emery  to  him.  Counsel  for  plaintiffs  in 
error  now  Insists  that  the  legal  title  did  not 
acttially  pass  from  Moak  to  Sibley  by  virtue 
of  the  covenant  of  warranty,  but  that  it  re- 
mained in  Moak;  that,  though  Moak  might 
be  estopped  In  equity  from  asserting  th-it  title 
agahist  Sibley  oi  his  grantees,  neither  Sibley, 
nor  Menger  claiming  under  him,  was  estopped 
from  denying  the  validity  of  the  title  con- 
veyed by  Emery  to  Moak,  nor  bound  to  ac- 
cept It.  It  is  argued  that  Menger  bad  a  right 
to  repudiate  the  confiscated  title,  and  acquire 
an  Independent  one  by  adverse  possession,  or 
under  tax  deeds.  We  think  all  the  questions 
presented  are  sufficiently  discussed  In  the  opin- 
ion of  the  court  of  a|)peals,  except  a  single  one. 
The  confiscation  proceedings  appear  to  us  to 
be  sufficient  as  against  a  collateral  attack,  and 
yet  more  clearly  sufficient  as  against  one  who 
has  held  possession  of  the  land  without  any 
attack  on  his  title  ever  having  been  made  by 
Ridley  himself,  or  any  one  else,  during  his 
lifetime.  May  the  defendant  then  either  ac- 
cept or  reject  the  benefit  of  the  confiscated 
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title,  -whldi,  even  according  to  his  own  con- 
tention, inmed  to  his  benefit  by  way  of  equi- 
table estoppel,  and  bnlld  up  an  adverse  title  for 
the  purpose  of  cutting  oil  the  heirs  to  the  fee 
after  the  expiration  of  the  life  estate?  It  ap- 
pears to  us  tliat  It  matters  very  little  in  this 
case  whether  the  legal  title  actually  passed  to 
Sibley  by  virtue  of  the  covenant  of  warranty 
contained  hi  Moak's  deed,  or  whether  it  inured 
to  the  benefit  of  Sibley  and  his  grantees,  by 
way  of  equitable  estoppeL  The  substance 
would  be  the  same  under  either  theory.  Men- 
ger  was  In  possession  of  the  lot.  If  Moak  h^d 
the  bare  legal  title  to  a  life  estate,  which  he 
could  not  assert  against  Menger,  Menger  was 
as  secure  in  the  possession  of  the  proi)erty  as 
though  the  legal  title  were  vested  in  himself. 
Moak  could  not  transfer  the  legal  title  to  any 
one  else  who  would  not  be  as  clearly  estopped 
and  ban«d  from  asserting  it  as  Moak  himself. 
Nor  is  there  any  force  hi  the  contention  that 
by  the  conveyance  of  the  confiscated  title  from 
Menger  to  Moak  a  title  was  thrust  upon  Sib- 
ley and  his  grantee  without  his  knowledge  or 
consent  Sibley  bought  the  lot  from  Moak. 
The  deed  purported  to  convey  a  full  title.  It 
could  not  iKwsibly  be  a  fraud  on  Sibley  for 
Moak  to  acquire  a  title  after  the  execution  of 
the  deed,  though  he  had  none  when  It  was 
executed.  It  was  entirely 'lawful  for  Moak  to 
protect  himself  against  liability  on  his  cove- 
nant of  warranty  by  buying  in  any  outstand- 
ing title,  and,  when  so  purchased  and  conveyed 
to  him,  it  inured  to  the  benefit  of  Sibley  and 
those  claiming  under  him.  The  lot  was  tax- 
able. The  title  had  passed  out  of  the  United 
States.  Menger  was  In  possession  of  it 
"Whether  he  held  the  legal  title  or  not,  no  one 
had  snch  a  title  that  he  could  successfully  dis- 
turb him.  He  enjoyed  the  benefit  of  the  life 
estate  without  molestation  during  the  full  term. 
No  one  else  was  under  the  slightest  obligation 
to  pay  the  taxes  while  he  enjoyed  the  rents 
and  profits,  and  clearly  he  conld  not  obtain  a 
valid  tax  title  based  on  his  own  failure  to  pay 
taxes  Justly  chargeable  to  him  alone.  Nor 
could  he  build  up  a  title  in  opposition  to  the 
heirs  of  Ridley  by  adverse  possession.  The 
Judgment  Is  affirmed.  All  the  Justices  con- 
curring. 


(37  Kan.  431) 

STATE  V.  PARK, 

(Supreme  Court  of  Kansas.     Nov.  7,  1806.) 

Pemurt— What  Constitdtes. 

The  false  answer  of  a  defendant,  who  be- 
came a  witness  in  his  own  behalf  in  a  criminal 
prosecution,  that  he  had  never  been  convicted 
of  a  certain  felony,  was  material,  in  that  it  af- 
fected his  credibility,  and  perjury  can  be  predi- 
cated thereon. 

(Syllabus  by  the  Ourt) 

Error  from  district  court,  "Harvey  county; 
V.  L.  Martin,  Judge. 

W.  I.  Paife  was  hidlcted  for  perjury.  From 
an  order  discharging  the  defendant;  the  state 
appeals.     Reversed. 


F.  B.  Dawes,  Atty.  Gen.,  and  C.  E>  Bran- 
Ine,  for  the  State.    W.  S.  Allen,  for  appellee. 

JOHNSTON,  J.  This  was  a  prosecution  on 
a  charge  of  perjury.  In  the  information  It 
was  alleged  that  In  May,  1896,  W.  I.  Park  was 
tried  In  the  district  court  of  Harvey  county 
upon  a  charge  of  grand  larceny,  and  at  the 
trial  he  became  a  witness  In  his  own  behalf, 
and  upon  cross-examination  he  '^as  asked  by 
counsel  for  the  state,  for  the  purpose  of  af- 
fecting his  credibility,  whether  or  not  he  had 
been  convicted  of  grand  larceny  or  any  other 
felony  in  the  state  of  Missouri,  and  as  pun- 
ishment for  such  offense  wau  sentenced  to  and 
confined  in  the  penitentiary  of  the  state  of 
Missouri  for  a  portion  of  the  years  1893  and 
1894,  and  that  in  answer  to  such  inquiry  he 
swore  that  he  had  never  at  any  .time  been  con- 
victed of  grand  larceny  or  other  felony  la 
the  state  of  Missouri,  or  In  any  other  place,  and 
that  he  had  never  at  any  time  been  confined 
In  the  penitentiary  of  Missouri;  whereas,  in 
truth  and  in  fact  he  had  been,  on  the  31st  day 
of  May,  1893,  duly  convicted  of  grand  larceny 
In  the  county  of  Yemon,  state  of  Missouri,  and 
on  that  day  sentenced  to  the  penitentiary  of 
that  state  for  the  term  of  two  years,  and  on 
the  1st  day  of  June,  1893,  he  was  lawfully 
placed  In  that  penitentiary,  and  held  and  con- 
fined there  under  the  sentence  until  the  24th 
day  of  November,  1894.  The  Information  eou- 
tahied  the  requisite  averments  In  respect  to 
the  administration  of  the  oatn,  the  nature  of 
the  proceeding  hi  which  it  was  administered, 
and  as  to  the  materiality  of  the  statements  al- 
leged to  be  false.  The  information  was 
quashed,  for  the  reason  that  the  facts  alleged 
therein  were  deemed  Insufficient  and  the  de- 
fendant was  discharged.  This  ruling  appears 
to  have  turned  on  the  materiality  of  the  al- 
leged false  statements,  and  this  Is  the  only 
question  presented  on  the  appeal  taken  by  the 
state. 

To  constitute  perjury,  the  false  statements 
must  be  material  to  the  subject  under  consid- 
emtlon,  or  such  as  would  tend  to  Influence  the 
determination  of  the  issues  to  be  decided.  The 
question  whether  the  defendant  had  been  pre- 
viously, prosecuted  and  punished  for  commit- 
ting grand  larceny  in  Missouri,  although,  in  a 
certain  sense,  collateral  to  the  question  on 
trial,  can  hardly  be  treated  as  immaterial.  In 
the  trial  wherein  false  statements  are  alleged 
to  have  been  made  Park  voluntarily  became  a 
witness  In  his  own  behalf,  and  he  was,  there- 
fore, subject  to  the  same  rules  upon  cross-ex- 
amination as  any  other  witness.  Having  as- 
sumed the  position  of  a  witness,  it  was  com- 
petent for  the  state,  upon  cross-examination, 
to  test  his  veracity  and  credibility.  It  Is  well 
settled  in  this  state  that  a  defendant  may  be 
asked  questions  disclosing  his  past  Ufe  and 
conduct,  and  the  state  may  even  go  to  the 
extent  of  inquiring  if  he  has  ever  been  con- 
victed of  the  same  offense  ab  mat  upon  which 
he  Is  upon  trial.  State  v.  Pfefferle,  36  Kan. 
90,  12  Pac.  406;   State  v.  Probasco,  46  Kan. 
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310,  26  Pac.  749;  State  v.  WeUs,  54  Kan.  161, 
37  Pac.  1005.  The  statement  of  the  witness 
was,  therefore,  not  only  competent,  but  It  bad 
an  Important  bearing  upon  the  credit  to  X» 
given  to  bis  whole  testimony;  and  it  Is  gen- 
erally held  to  be  perjury  to  swear  falsely  to 
anything  afitecting  the  credibility  of  the  wit- 
ness himself,  or  the  credibility  of  another  wit- 
ness in  the  case.  In  Wood  v.  People,  59  N.  T. 
117,  it  is  held  that:  "It  is  not  necessary  that 
the  false  statement  tends  directly  to  prove  the 
Issue  In  order  to  sustain  an  Indictment  for  per- 
jury. If  circumstantially  material,  or  If  it 
tends  to  support  and  give  credit  to  the  witness 
in  respect  to  tbe  main  fact.  It  Is  perjury." 
The  Texas  court  of  appeals  has  held  that 
"perjury  may  be  predicated  on  a  false  answer 
of  a  witness  that  he  had  never  been  convicted 
of  a  felony,  as  such  answer  affects  his  cred- 
ibility, and  is,  therefore,  material  to  the  Is- 
sue." Williams  v.  State,  12  S.  W.  1103.  See, 
also,  U.  S.  V.  Landsberg,  23  Fed.  585;  Wash- 
ington v.  State  (Tex.  App.)  3  S.  W.  220;  2 
Bish.  New  Cr.  Law,  !  1032;  Clark,  Cr.  Law, 
889;  Tiff.  Cr.  Law,  850;  3  GreenL  Ev.  i  195. 
The  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings.    All  the  justices  concurring. 


(57  Kan.  436) 
CITY  OF  KANSAS  CITY  v.  GRUBBL. 
(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 
CiTT  Ordixancb — Vauditt. 
It  is  no  objection  to  tbe  validity  of  a  city 
ordinance  that  it  prohibits  acts  and  omissions 
made  penal  by  the  laws  of  the  state,  provided 
the  legislature  has  expressly   authorized  such 
municipal  legislatioD;    and,  while  tbe  ordinance 
keeps  within  tbe  limits  of  the  state  law,  it  may 
be  valid,  notwithstanding  it  does  not  cover  the 
whole  ground  occupied  by  the  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wyandotte  coun- 
ty;  H.  L.  Aldcn,  Judge. 

F  C.  Grubel  was  charged  with  tbe  violation 
of  city  ordinances.  From  an  order  quashing 
the  complaint,  the  city  appeals.     Reversed. 

K.  P.  Snyder  and  T.  A.  Pollock,  for  appellant 
John  A.  Hale  and  Hairy  McGrew,  tor  appellee. 

MARTIN,  0.  J.  A  complaint  was  filed 
against  the  d^endant  In  the  police  court  of 
Kansas  City,  Kan.,  June  1,  1895,  tbe  body  of 
which  reads  as  follows:  "J.  A.  Walsh  com- 
plains of  F.  C.  Grubel,  and,  being  duly  sworn, 
oa  oath  says  that  tbe  said  F.  C.  Grubel  on  tbe 
aeth  day  of  May,  1805,  the  same  being  the 
flret  day  of  the  week,  commonly  called  Sunday, 
did  unlawfully  keep  open,  after  10  o'clock  a.  m. 
on  said  day,  a  certain  place  of  business,  for 
tbe  puniose  of  doteig  business  therein,  at  number 
532  Minnesota  avenue,  in  dty  of  Kansas  City, 
Wyandotte  county,  Kansas,  and  then  and  there, 
and  after  10  o'clock  a.  m.  of  said  day,  did  ex- 
pose for  sale  therein  goods,  wares,  and  me^ 
cbandtse,  the  same  then  and  there  not  being 
drugs,  medidnes,  or  articles  of  immediate  ne- 
cessity, In  violation  of  section  No.  31  of  Ordi- 


nance No.  7{@  of  the  ordinances  of  asM  city 
of  Kansas  City."  The  section  referred  to  is  as 
follows:  "Sec.  31.  Any  person  who  shall  keep 
open  any  place  of  business,  or  sdl  or  expose 
for  sale  on  the  first  day  of  the  week,  commonly 
called  Sunday,  after  10  o'clock  a.  m.,  any  goods, 
wares  or  merchandise,  other  than  drugs,  medi- 
cines or  articles  of  immediate  necessity,  stiall 
upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  fifty  dollars  (?50.00)."  The  po- 
lice court  sustained  a  motion  to  quash  tbe  com- 
plaint, and  the  city  appealed  to  the  district 
court,  as  authorized  t^y  cliapter  75,  Sess.  Laws 
1891.  The  district  court  also  quashed  the  com- 
plaint, and  the  dty  pppeals  to  this  court,  as  it 
may  do  under  said  chapter  75. 

The  defendant  does  not  appear  in  this  court, 
and  we  are  compelled  to  rely  upon  tbe  record 
and  the  brief  of  counsel  for  the  city  hi  order  to 
a  proper  dlspositioa  of  the  case.  It  is  stated 
in  said  brief  tiiat  the  complaint  was  quastied 
l)ecause  said  section  31  of  the  ordinance  Is  in 
conflict  with  the  section  of  the  crimes  act  re- 
lating to  ttie  desecration  of  the  Sabtiath  day, 
which  section  reads  as  follows:  "Sec.  'JS&. 
BJvery  person  who  shall  expose  to 'sale,  any 
goods,  wares,  or  merchandise,  or  stiall  keep 
open  any  ale  or  porter  house,  grocery  or  tippling 
shop,  or  sliall  sell  or  retail  any  fermented  or 
distilled  liquor,  on  the  first  day  of  the  wedc. 
commonly  called  Sunday,  shall  on  convictioo  be 
adjudged  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  fifty  dollars."  It  is  no  objec- 
tion to  tbe  validity  of  a  dty  ordhuince  that  It 
prohibits  acts  or  omissions  made  peaal  by  tbe 
laws  of  the  state,  provided  the  legislature  has 
expressly  authorized  such  municipal  ie^slation. 
This  is  too  well  settled  in  Kansas  and  else- 
where to  require  tbe  citation  of  autlioritlesL 
By  subdivision  28,  par.  555,  Gen.  St  1889,  tlie 
mayor  and  coundl  of  a  dty  of  tbe  first  class 
may  restrain,  prohibit,  and  suppress  the  "dese- 
cration of  the  Sabbath  day."  Tfa^  may  also 
regulate  any  and  all  callings,  trades,  profw- 
siMis,  and  occupations  carried  on  within  the 
dty  limits.  Section  31  of  said  ordinance  is  in 
line  with  said  section  of  the  crimes  ad,  and  the 
provisions  relating  to  the  government  of  dtiea 
of  tbe  first  class.  It  is  not  as  broad  as  tlie  sec- 
tion of  the  crimes  act,  for  it  does  not  operate 
before  10  o'clock  in  the  forenooiL  Until  ttiat 
hour,  if  a  man  keeps  bis  store  open  and  ex- 
poses bis  goods  for  sale,  be  violates  only  tbe 
state  law;  but  after  that  time  his  act  is  an  in- 
fraction, not  only  of  the  state  law,  but  of  the 
municipal  regulation  upon  the  subject,  and  he 
may  be  held  amenable  for  it  in  eiUier  jurisdic- 
tion, or  perhaps  in  Iwth.  An  ofteuder  has  no 
right  to  complain  because  the  dty  ordinance 
covers  only  pert  oi  ttie  day,  while  the  state 
law  extends  over  the  whole  period  from  mid> 
night  to  midnight  In  Mayor,  etc.,  y.  Lin(^ 
12  Lea,  499,  an  ordinance  was  held  valid  whidi 
allowed  retail  vendor^  of  fruit,  and  dealers  in 
newspapers  and  periodicals,  to  keep  open  their 
stands  from  4  until  8  o'clock  on  Sunday  morn- 
ing, but  prohibited  the  sale  of  fermented,  spirit- 
uous, and  vinous  liquors  during  any  poilioa  at 
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the  Sabbath  day.  And  In  Theisen  t.  McDavld, 
34  Fla.  440,  16  South.  321,  it  was  decided  that 
a  municipal  ordinance  proliibiting  the  canying 
on  of  certain  business  piusuits  within  the  city 
Umita  on  Sunday  was  not  invalid  because  it  ex- 
cited from  its  inhibition  various  pursuits  tliat 
are  not  excepted  from  the  operation  of  the  state 
law  on  the  same  subject.  It  would  seem,  from 
these  authorities  and  others  tliat  might  be  dted, 
that  in  such  case,  while  a  city  ordinance  keei>s 
within  the  limits  of  the  state  law,  it  may  be 
valid  notwithstanding  it  does  not  cover  the 
whole  ground  occupied  by  the  statute.  No  valid 
objection  to  the  ordinance,  nor  to  the  complaint 
based  thereon,  appearing  to  the  court,  the  Judg- 
ment of  the  district  court  will  be  reversed,  and 
the  case  remanded  for  further  proceedings. 
All  the  Justices  concurring. 


(57  Kao.  M8) 

STATE  V.  CLIFTON. 

(Snpreme  Court  of  Kansas.     Nov.  7,  1896.) 

Ckiminai.  Law— Motion  to  Quasb— Pubsbnce  of 
Defendant. 

The  hearing  of  a  motion  to  quash  the  in- 
formation in   a  prosecution   fur  a  felony   is   a 
part  of  the  trial,  and  the  defendant  must  be  per- 
sonally present  in  court  at  such  bearing. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Geaiy  county; 
O.  L.  Moore,  Judge. 

William  Clifton  was  convicted  of  assault, 
and  appeals.    lieversed. 

C.  A.  Kimball,  for  appellant  F.  B.  Dawes, 
Att,v.  Gen.,  and  John  T.  Dixon,  for  the  State. 

ALLEN,  J.  The  defendant  was  charged, 
by  the  county  attorney  of  Geary  county,  with 
having  assaulted  one  James  Gage,  with  in- 
tent to  lull  lilm.  A  motion  was  filed  by  his 
attorney  to  quash  the  information  on  various 
grounds.  This  motion  was  argued  by  coun- 
sel, submitted  to  the  court,  and  overruled, 
when  the  defendant  was  not  present,  but  was 
In  confinement  in  the  county  Jail.  Afterwards 
he  was  tried,  convicted,  and  sentenced  to  im- 
prisonment in  the  penitentlai7  for  five  years. 
A  motion  for  a  new  trial  was  filed  on  the 
ground,  among  others,  that  the  defendant 
was  not  personally  present  during  every  part 
of  the  trial,  but  the  motion  was  overruled. 
Section  207  of  the  Ckwie  of  Criminal  Proce- 
dure provides  that  "no  jterson  indicted  or  in- 
formed against  for  a  felony  can  be  tried  uUf 
less  he  be  personally  present  during  the  trial." 
This  means  throughout  the  whole  trial.  State 
V.  Myrick,  38  Kan.  238,  IG  Pac.  330.  In  the 
Code  of  Civil  Procedure  (section  2(55)  a  trial 
is  thus  defined:  "A  trial  is  a  Judicial  exam- 
ination of  the  Issues,  whether  of  law  or  of 
fact,  in  an  action."  In  the  case  of  State 
V.  Kendall,  56  Kan.  238,  42  Pac.  711,  it  was 
said  that  "a  motion  to  quash  the  charge  or 
information  is  an  issue  joined  between  the 
state  and  the  defendant,"  and  it  was  strongly 
iBtimated  tliat  the  personal  presence  of  the 


defendant  at  the  hearing  of  a  motion  to  quash 
the  Information  is  indispensable.  That  this 
is  the  law  appears  to  be  well  settled.  Blsh. 
Cr.  Proc.  i  269.  On  the  hearing  of  a  motion 
to  quash  an  information  the  Issues  of  law  re- 
lating to  the  criminality  of  the  acts  of  the  de- 
fendant charged  In  the  Information  are  tried 
and  determined  by  the  court.  If  the  motion 
is  sustained,  the  prosecution  terminates,  un- 
less the  information  be  amended.  The  deci- 
sion on  such  a  motion  is  not  merely  a  deter- 
mination of  a  matter  preliminary  to  the  trial, 
but  is  a  part  of  the  trial  itself,  within  the 
meaning  of  this  section  of  the  statute,  and 
disposes  of  the  issues  of  law  arising  on  the 
information.  When  the  trial  commences  so 
that  the  defendant  is  placed  in  Jeopardy  with- 
in the  meaning  of  the  constitution,  and  may 
not  be  tried  again,  is  quite  a  diSerent  ques- 
tion. The  record  afflrmatlvdy  shows  that 
the  defendant  was  not  present,  but  was  in 
the  county  Jail,  when  this  hearing  was  had. 
In  this  he  was  denied  his  right  to  be  person- 
ally present,  and  witness  all  that  took  place 
at  his  triaL  For  this  error  the  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial.     All  the  justices  concurring. 


(4  Kan.  App.  70S) 
CITY  OP  ABILENE  v.  WRIGHT. 

(C^urt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Oct  17,  1896.) 

MuNiciPAi.  CoKPORATioxs— Street — Existence — 

Action  fok  Negliqence— Mbasdke  of 

Damages — Pleading. 

1.  Evidence  that  a  street  through  a  city  of 
the  second  class  has  been  generally  travelcil  by 
the  public  as  a  thorouRhfarc,  and  has  been 
taken  charge  of  and  kept  in  repair  by  the  mu- 
nicipal officers,  and  recoi^ized  as  a  public 
street,  is  sufficient,  prima  facie,  to  show  that 
such  street  has  been  duly  laid  out  and  accept- 
ed as  a  public  highway,  and  that  the  city  is  lia- 
ble for  its  negliBenee  in  failing  to  maintain  the 
same  in  a  reasonably  safe  condition  for  public 
travel. 

2.  In  an  action  to  recover  damages  for  a 
physical  injury,  sustained  by  reason  of  a  de- 
fective sidewalk  in  a  city  of  the  second  class, 
the  party  injured  may,  under  a  general  alle- 
gation of  damages,  recover  all  damages  which 
are  the  natural  and  necessary  results  of  the  in- 
jury, such  as  loss  of  time,  physical  pain  and 
suffering,  and  permanent  disability. 

3.  In  such  action,  the  reasonable  cost  and  ex- 
pense of  medical  attendance  necessarily  incur- 
red may  be  recovered  for,  even  though  actual 
payment  therefor  was  not  made  prior  to  the 
commencement  of  the  action. 

4.  The  instructions  and  evidence  examined, 
and  found  to  disclose  no  reversible  error  preju- 
dicial to  file  substantial  rights  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Dickinson  county; 
James  Humphrey,  Judge. 

Action  by  George  W.  Wright  against  the 
city  of  Abilene.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.     Affirmed. 

John  H.  Mahan  and  C.  F.  Mead,  for  plain- 
tiff in  error.  Stambaugh  &  Uurd,  for  de- 
fendant in  error. 
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CLARK,  J.  This  Is  an  action  brought  by 
one  George  W.  Wright  to  recover  damages 
from  the  city  of  Abilene,  a  city  of  the  second 
£las3,  for  personal  injuries  sustained  by  him 
through  the  alleged  negligence  of  the  defend- 
ant The  allegations  of  negligence  and  of 
the  items  of  damages  sustained  by  the  plain- 
tiff are  thus  set  forth  in  the  petition:  "That 
for  more  than  five  years  last  past  a  certain 
street,  commonly  called  'A  Street,'  between 
C«dar  and  Mulberry  streets,  in  said  city  of 
Abilene,  has  l>een  a  public  highway,  open  and 
free  to  all  persons  to  pass  and  repass  at  their 
'Will  at  all  times;  that  on  or  about  the  24th 
day  of  September,  A.  D.  1891,  said  city  of  Abi- 
lene carelessly  and  negligently  permitted  the 
sidewalk  on  the  south  side  of  A  street  be- 
tween Cedar  and  Mulberry  streets,  within  the 
corporate  limits  of  the  city  of  Abilene,  to  be- 
come broken  and  out  of  repair,  and  in  a  dan- 
gerous condition,  and  to  so  remain  for  a  long 
space  of  time,  to  the  great  danger  of  persona 
passing  along  said  street;  that  said  plaintiff, 
without  his  fault  or  negligence,  in  passing 
along  said  street,  on  the  24th  day  of  Septem- 
ber, A.  D.  1891,  unavoidably  stepped  into  a 
hole  In  said  sidewalk,  and  fen,  and  thereby 
the  arm  of  said  plaintiff  thereby  became  and 
was  lame,  sick,  and  diseased,  and  stlU  contin- 
ues lame,  sick,  and  diseased,  to  the  damage 
of  said  plaintiff  in  the  sum  of  five  thousand 
dollars;  and  said  plaintiff  further  says  that 
on  account  of  his  Injuries  so  received  he  was 
prevented  from  attending  to  his  necessary 
business,  to  his  damage  in  the  sum  of  five 
hundred  dollars,  and  was  put  to  great  ex- 
pense in  and  atwut  trying  to  be  healed  and 
cured  of  said  injury,  to  wit,  to  the  sum  of 
one  hundred  dollars;  and  that  said  plaintiff 
has  been  injured  by  the  negligence  of  said  de- 
fendant In  the  sum  of  $5,600."  The  answer 
consisted  of  an  admission  that  the  defenuant 
was  a  city  of  the  second  class,  and  a  general 
denial  of  all  the  other  allegations  of  the  peti- 
tion. A  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
$000.  The  assignments  of  error  embrace  the 
rulings  of  the  court  upon  the  admission  of 
evidence,  the  instructions  to  the  Jury,  and 
overruling  the  motion  for  a  new  trial. 

The  court,  over  the  objection  of  the  plain- 
tiff in  error,  admitted  in  evidence  certain 
pages  of  a  plat  book  in  the  office  of  the  regis- 
ter of  deeds  covering  a  strip  of  land  which  in 
the  petition  is  designated  as  "A  Street."  No 
reason  was  assigned  for  failing  to  Introduce 
the  original  plat,  and  the  copy  thereof,  as  re- 
corded, would  indicate  that  the  original  plat 
had  not  been  executed  by  the  owners  of  the 
land  described  therein,  although  the  certifi- 
cate of  the  notary  public  attached  thereto  re- 
cites that  the  owners  and  proprietors  of  the 
land  acknowledged  that  the  plat  was  true  and 
correct,  and  that  it  had  been  made  by  the  sur- 
veyor whose  certificate  was  attached  thereto, 
at  their  request  and  dli-ection.  While  we 
think  the  court  erred  in  the  ruling  complained 
of,  we  cannot  say  that  the  error  was  so  preju- 


dicial as  to  compel  a  reversal  of  the  Judg- 
ment.    The    evidence    outside    of    this    plat 
shows  clearly  that  this  strip  of  land  had  been 
commonly   known  .  for    many    years    as    "A 
Street";   that  it  had  been  recog^nized  as  sncb 
by  the  city  council  and  by  the  public  g^ier- 
ally;  that  It  was  used  by  the  public  as  a  hi^- 
way,  and  had   been  in  such  use  for   many 
years;    that  the  street  commissioner  bad  re- 
X)aired  the  sidewalk  where  this  accident  oc- 
curred;   that  the  citizens  of  Abilene  bad,  in 
1870,  petitioned  the  city  council  to  widen  this 
street,  and  that  at  that  time  it  was  recognized 
by  that  body  as 'a  public  highway.     In  Town 
of  Salida  v.  McKinna  (Colo.  Sup.)  27  Pac. 
810,  it  was  held  that  evidence  that  a  street 
through  the  main  business  part  of  a   town 
is  a  pubUc  thoroughfare,  generally  traveled, 
and  that  the  municipal  officers  have  volnn- 
tarily  assumed  to  keep  the  same  in  repair.  Is 
sufficient,  prima  facie,  to  warrant  a  finding 
that  the  street  has  been  duly  dedicated  and 
accepted  as  a  public  highway.     In  Mayor  v. 
Sheffield,   4   Wall.    189,   the  court,   speaking 
through' Miller,  J.,  said:    "If  the  authorities 
of  a  city  or  town  have  treated  a  place  as  a 
public  street,  taking  charge  of  It,  and  regu- 
lating It  as  they  do  other  streets,  and  an  in- 
dividual is  injured  in  consequence  of  the  neg- 
ligent and  careless  manner  in  which  this  Is 
done,  the  corporation  cannot,  when  it  is  sued 
for  such  injury,  throw  the  party  upon  an  in- 
quiry into  the  regularity  of  the  proceedings 
by   which  the  street   was   orighially   estal)- 
llshed."    In  Houfe  v.  Town  of  Fulton,  34 
Wis.  COS,  it  was  held  that  while,  as  a  general 
proposition,  a  town  is  not  liable  for  injuries 
caused    by   the    iusufflclency    of   any   road   oi 
bridge  unless  the  same  ia  a  lawful  highway, 
yet,  where  a  road  has  been  opened,  or  a  bridge 
erected,  by  a  town  or  its  officers,  or  where 
one  already  created  without  public  authority 
has  been  adopted  by  them  by  acts  clearly  In- 
dicating their  Intention  that  It  shall  be  re- 
garded as  a  public  highway,  the  town  is  es- 
topped from  denying  that  it  Is  a  lawful  high- 
way in  an  action  for  injuries  caused  by  its 
Insufficiency   or   want   of   repair.     We  think 
this  case  falls  wltliin  the  rules  laid  down  in 
these  decisions.     The  parol  testimony  of  the 
witnesses  was  sufficient,  prima  fade,  to  war^ 
rant  the  finding  of  the  jury  that  the  street 
had  been  duly  dedicated  and  accepted  as  a 
pabllc  highway.    In  fact,  as  this  evidence  was 
uncontradicted,    the    jury    must    necessarily 
have  found  that  the  defective  sidewalk  was 
upon  a  public  street  in  the  city  of  Abilene, 
even  had  the  record  which  was  erroneously 
admitted  In  evidence  been  excluded.    But,  for 
aught  tliat  appears  before  this  court,  the  jury 
may  have  been  Instructed  to  disregard  that 
record,  and,  were  it  necessary  so  to  do  in  or- 
der to  sustain  the  trial  court  In  overruling 
the  motion  for  a  new  trial,  we  would  be  jus- 
tified in  assuming  that  the  court  so  Instruct- 
ed the  Jury.     The  Jury  were  Instructed  that, 
if  they  found  for  the  plaintiff,  the  amonrit  at 
their  verdict  should  be  sufficient  to  compen- 
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sate  him  for  the  expense  of  being  treated  for 
the  Injury  which  he  claimed  to  liave  sustained, 
■and  for  any  loss  of  time,  physical  suffering, 
and  peruiauent  Injury  resulting  therefrom. 
The  plaintiff  In  error  contends  that  Wright 
could  not  recover  for  loss  of  time,  "as  the  rec- 
ord contains  no  evidence  whatever  regarding 
the  value  of  the  time  lost"  Whether  the 
Jury,  in  estimating  damages,  made  any  allow- 
ances for  loss  of  time,  we  cannot  say,  as  they 
returned  no  special  findings  of  fact.  We 
think,  under  the  evidence,  he  was  clearly  en- 
titled to  recover  nominal  damages  for  loss  of 
time.  It  was  also  contended  that  under  the 
I)etitlon  the  plaintiff  was  not  entitled  to  re- 
cover for  physical  suffering;  that  "such  suf- 
fering means  pain,  and  Is  a  separate  and  dis- 
tinct cause  for  damage  over  and  above  mere 
disability  and' permanent  Injury,  and  *  *  • 
it  must  be  declared  to  exist,  and  compensa- 
tion .asked  therefor,  in  the  petition."  We 
think,  however,  that  physical  suffering  Is  not 
only  tlie  natural,  but  the  necessary,  result  of 
a  fractured  and  bruised  arm,  and  that,  there- 
fore, the  general  allegation  of  damages  as  set 
out  in  the  petition  was  sufilcient,  as  against  a 
general  denial,  to  support  an  award  of  dam- 
ages based  upon  physical  suffering  endured 
by  the  plaintiff  by  reason  of  the  negligence 
of  the  city;  but,  even  if  the  allegations  were 
not  as  specific  as  they  should  have  been  in  or- 
der to  entitle  the  plaintiff  to  recover  for  phys- 
ical suffering,  the  defendant  could  not  raise 
that  question  for  the  first  time  by  an  objection 
to  the  giving  of  certain  instructions  to  the 
jury.  It  Is  further  contended  that,  as  the 
evidence  shows  that  the  bill  for  medical  at- 
tendance, which  amounted  to  $35,  had  not 
been  paid  at  the  time  of  the  trial,  the  court 
erred  in  instructing  the  jury  that  the  amount 
of  their  verdict  should  be  sufilcient  to  com- 
jiensate  the  plaintiff  for  the  expenses  of  being 
treated  for  the  Injury  which  he  claimed  to 
have  sustained.  We  cannot  agree  with  coun- 
sel in  this  contention,  nor  do  we  think  he  Is 
supported  by  the  authorities.  In  Vamham 
v.  City  of  Council  Bluffs,  52  Iowa,  608,  3  N. 
W.  792,  which  was  an  action  for  the  recovery 
of  damages  for  personal  injuries,  It  was  shown 
that  the  plaintiff  had  employed  a  physician 
on  account  of  such  Injuries,  who  had  not 
lieen  paid,  and  It  was  held  that  evidence  was 
ndmisslble  to  show  the  reasonable  value  of 
the  services  rendered  by  him  to  the  plaintiff; 
iliat  the  law  would  Imply  a  promise  to  pay 
Ihe  same;  that,  the  plaintiff  being  under  obli- 
gation to  pay  for  them,  she  might  recover 
therefor;  that  the  indulgence  she  received 
from  her  physician  would  not  defeat  her 
claim  against  the  defendant  See,  also,  Klein 
V.  Thompson,  19  Ohio  St  569;  City  of  In- 
dianapolis V.  Gaston,  58  Ind.  224;  Lundsford 
V.  Walker  (Ala.)  8  South.  386;  Donnelly  v. 
Hufschmldt,  79  Cal.  74,  21  Pac.  546;  2  Sedg. 
Dam.  §  4S3. 


Complaint  Is  also  made  that  the  court  in- 
structed the  jury  that  "the  gist  of  the  charge 
or  complaint  is  the  negligence  of  the  city;  and 
to  entitle  the  plaintiff  to  recover  in  this  case 
It  is  necessary  to  prove— First,  a  defect  In  a 
sidewalk  within  the  city  limits,  rendering  it 
unsafe  to  travel  over  it;  second,  that  the  de- 
fendant city  was  negligent  in  permitting  such 
defect  to  continue  without  repair;  third,  that 
the  plaintiff,  in  passing  over  such  sidewalk 
in  the  nighttime,  exercised  reasonable  care 
and  diligence  in  doing  so,  notwithstanding 
which  he  was  thrown  down  by  reason  of  such 
defect,  and  received  the  injuries  complained 
of."  The  criticism  of  counsel  upon  this  In- 
struction is  thai  the  jury  might  ]x  led  to  in- 
fer therefrom  that  proof  that  the  defective 
sidewalk  was  within  the  city  limits  would  be 
sufficient  to  authorize  a  recovery  of  damages, 
regardless  of  the  fact  as  to  whether  'or  not 
such  sidewalk  was  upon  a  public  street  or 
highway.  We  are  not  able  to  determine 
whether  the  entire  charge  of  the  court  would 
warrant  the  Inference  claimed  by  counsel,  as 
the  record  does  not  purport  to  contahi  all  the 
instructions  given.  It  was  held  in  Morgan  v. 
Chappie,  10  ICan.  216,  that,  "where  the  error 
alleged  is  the  giving  of  an  Instruction,  it  must 
appear  that  such  Instruction  Is  so  full  and  ' 
complete,  and  so  manifestly  wrong,  that  the 
whole  law  applicable  to  the  case  could  not 
have  been  correctly  presented  to  the  jury 
without  a  contradiction  of  that  given,  before 
a  reversal  will  be  ordered."  Tested  by  this 
rule,  we  cannot  say  that  the  court  erred  in 
giving  the  instruction  of  which  complaint  is 
made.  If  this  particular  instruction  was 
faulty,  It  may  have  been  so  qualified  by  some 
other  Instruction  as  to  appear  unobjectiona- 
ble. For  the  same  reason  we  cannot  say 
that  the  court  erred  in  refusing  to  give  the 
instructions  requested  by  the  plaintiff  in  er- 
ror. Winston  v.  Burnell,  44  Kan.  367,  24 
Pac.  477;  Bard  v.  Elston,  31  Kan.  274,  1  Pac. 
565;  Davis  v.  McCarthy,  52  Kan.  116,  34 
Pac.  399;  Railroad  Co.  v.  Brown,  14  Kan.  469; 
Ferguson  v.  Graves,  12  Kan.  39;  State  v. 
O'Laughlln,  29  Kan.  20-24. 

Plaintiff  In  error  further  contends  that  the 
verdict  for  J900  was  excessive,  and  that,  there- 
fore, the  court  erred  in  refusing  to  set  It  aside 
and  grant  a  new  trial.  The  trial  was  had 
nearly  one  year  after  the  Injury,  and  there 
is  some  evidence  tending  to  show  that  even 
at  that  time  the  plaintiff  had  not  fully  recov- 
ered the  use  of  his  arm.  From  a  careful  ex- 
amination of  the  evidence,  we  cannot  say 
that  the  damages  allowed  are  so  excessive 
that  they  appear  to  have  been  given  by  the 
jury  under  the  infiuence  of  passion  or  preju- 
dice, and  that,  therefore,  the  defendant  is  en- 
titled to  a  new  trial,  under  section  306,  Code. 
It  follows  from  what  has  been  said  that  the 
Judgment  must  be  affirmed.  All  the  judges 
concurring. 
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BUIST  T.  CITIZENS'  SAV.  BANK  OF 
CONCORDIA. 

(Conrt  of  Appeal*  of  Kansaa,  Northern  Depart- 
ment, a  D.     Oct.  17.  1886.) 

BAKX8 — InSOLVBNOT — LIABILITY  OF  BtOOKHGLDBRS 

—Action  b7  Crbditobs. 

1.  Where  the  return  of  an  officer  to  whom  an 
execution  upon  a'  judgment  againat  a  Kansas 
bankins  corporation  has  been  directed  shows 
that  no  property  could  be  found  whereon  to  levy 
such  execution,  held,  that  the  judgment  creditor 
may  at  onqe  rightfully  proceed,  under  paragraph 
1192.  Gen.  St  ]888,  to  subject  the  property  of 
a  stockholder  of  such  corporation  to  the  satis- 
faction of  such  judgment,  notwithstanding  60 
days  may  not  have  elapsed  since  the  date  of 
■uch  execntion. 

2.  Two  or  more  creditors  of  an  insolvent  cor- 
poration may  proceed  concurrently  against  a 
stockholder  to  enforce  his  statutory  liability,  and 
the  pradency  of  proceedings  by  one  creditor  is 
no  bar  to  that  of  another.  But  the  court  has 
ample  authority  to  protect  the  stockholder  so 
that  he  be  not  required  to  make  more  than  one 
payment  in  discharge  of  bis  liabilitjr. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
CyruB  Herell,  Judge. 

Action  by  tbe  Citizens'  Sayings  Bank  of 
Concordia  against  George  Bulst.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
Onned. 

Claik  A.  Smith,  for  plaintiff  in  error.  Cald- 
well &  Ellis,  for  defendant  In  error. 

CLARK,  J.  This  is  a  proceeding  to  en- 
force the  individual  liability  of  a  stockholder 
of  the  Cawker  City  State  Bank,  a  corporation 
organized  under  .  the  laws  of  Kansas.  On 
October  6,  1891,  the  Citizens'  Savings  Bank  of 
Concordia  recovered  a  Judgment  in  the  dis- 
trict court  of  Mitchell  county  against  the  said 
Cawker  City  State  Bank  for  $1,274.  On  Oc- 
tober 0th  an  execution  was  issued  on  said 
Judgment,  which  was  on  October  20th  there- 
after returned  by  tbe  sheriff  unsatisfied,  for 
the  reason,  as  shown  by  his  return,  that  after 
diligent  search  and  inquiry  he  could  find  no 
goods,  chattels,  real  estate,  lands,  or  tenements 
of  the  defendant  upon  which  to  levy  tbe  exe- 
cution. On  December  2,  1891,  this  execution 
was  withdrawn  from  tbe  office  of  the  clerk, 
and  on  December  9tb  thereafter  was  again 
filed,  bearing  a  similar  return  to  the  one  pre- 
viously entered  thereon.  On  October  7,  1891, 
the  National'  Bank  of  Lebanon  recovered  a 
Judgment  In  said  court  against  tbe  same  de- 
fendant corporation  for  $2,070,  and  on  Octo- 
ber 12th  an  execution  was  issued  thereon, 
which  was  returned  unsatisfied  on  October 
15th  thereafter;  tbe  return  of  the  sheriff 
showing  that  no  property,  eltber  teal  or  per- 
sonal, could  be  found,  whereon  to  levy  the 
execution.  (Seorge  Bulst  was  at  the  date  of 
the  rendition  of  these  judgments,  and  for  more 
than  a  year  prior  thereto  had  been,  and  at  tbe 
dates  hereinafter  mentioned  still  remained, 
tbe  owner  of  20  shares  of  tbe  capital  stock  of 
tbe  said  Oiwker  City  State  Bank,  each  share 
being  of  tbe  face  value  of  $100.    On  October 


24,  1891,  tbe  Bank  of  Lebanon  caused  a  no- 
tice in  due  form  to  be  served  upon  Bulst  tbat 
an  application  would  be  made  upon  tbe  Ist 
day  of  tbe  January  term,  1892,  of  the  district 
court  of  Mitchell  county  for  an  order  direct- 
ing an  execution  against  bim  upon  its  Judg- 
ment, as  a  stockholder  of  tbe  said  Cawlier 
City  State  Bank.  Such  application  was  tbere- 
after  made,  agreeably  to  said  notice,  and  a 
bearing  was  bad  thereon.  After  tbe  plaintiff 
bad  Introduced  its  evidence,  Bulst  demurred 
thereto  on  tbe  ground  that  "the  same  does  not 
prove  facts  sufficient  to  entitle  the  plaintiff 
to  any  remedy  against  the  defendant,  Bulst, 
but  does  show  that  plaintiff  Is  not  entitled  to 
the  remedy  asked."  This  demurrer  was  sus- 
tained, a  motion  for  a  new  trial  was  overruled, 
and  a  judgment  entered  that  tbe  plaintiff  pay 
the  costs  of  the  proceeding.  Whether  or  not 
the  court'  erred  In  sustaining  the  demurrer, 
we  are  unable  to  determine,  as  tbe  evidence 
introduced  upon  tbe  bearing  of  that  applica- 
tion Is  not  before  us.  Proper  exceptions 
were  saved  to  the  rulings  of  tbe  court,  and 
an  extension  of  time  was  allowed  in  which 
to  make  and  serve  a  case  for  the  supreme 
court,  which  time  had  not  elapsed  when  tbe 
order  complained  of  herein  was  entered.  On 
November  14,  1891,  and  again  on  December 
31st  thereafter,  the  Citizens'  Savings  Bank  of 
Concordia  caused  to  be  served  on  Bulst  a 
written  notice  that  on  January  11.  1892,  an 
application  would  be  made  to  tbe  court  for  an 
order  directing  that  an  execution  Issue  against 
his  property  for  tbe  amount  of  its  judgment 
against  the  Cawker  City  State  Bank.  A  liear- 
ing  was  liad  upon  the  motion,  which  was  sub- 
sequently filed.  Tbe  court  found  tbe  tacts 
to  be  as  above  recited,  and  held  that,  "the 
plaintiff  being  tbe  first  judgment  creditor  to 
proceed  under  tbe  statute  for  execution  agalnsi 
the  said  stockholder  after  tbe  return  day  of  the 
execution,  be  is  entitled  to  preference  over  all 
other  creditors  to  tbe  amount  of  bis  Jud? 
ment,"  and  ordered  the  issuance  of  an  execu 
tion  as  prayed  for.  Bulst  seeks  a  reversal  o^^ 
that  order.   ' 

Section  2,  art  12,  Const,  provides  that  "dues' 
from  corporations  shall  be  secured  by  iudlTld 
ual  liability  of  tbe  stockholders  to  an  additiomil 
amount  equal  to  the  stock  owned  by  each  stock- 
holder; and  such  other  means  as  shall  be  pro- 
vided by  law;  but  such  Individual  liabilities 
shall  not  apply  to  railroad  corporations,  not 
corporations  for  religious  or  charitable  pnrpoe- 
es."  Under  this  provision  of  the  constitution, 
tbe  legislature  enacted  paragraph  1192,  (Sen. 
St  1889,  which  reads  as  follows:  "If  any  exe- 
cution shall  have  been  Issued  against  the  prop- 
erty or  effects  of  a  corporation  except  a  rail- 
way or  a  religious  or  charitable  corporation, 
and  there  cannot  be  found  any  property  where 
on  to  levy  such  execution,  then  execution  may 
be  Issued  against  any  of  tbe  stockholders  to  an 
extent  equal  hi  amount  to  tbe  amount  of  stock 
by  him  or  her  owned,  together  with  any  amount 
unpaid  thereon;  but  no  execution  shall  issue 
against  any  stockholder,  except  upon  an  ordei 
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of  the  court  In  whicb  the  action,  suit  at  other 

proceeding  shall  have  been  brought  or  Instltr'Pd, 
made  upon  motion  In  open  court,  after  reasona- 
ble notice  to  writing  to  the  person  or  persons 
sought  to  be  charged;  and,  upon  such  motion, 
such  court  may  order  execution  to  Issue  ac- 
cordingly; or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholder 
with  the  amount  of  his  judgment"  The  statute 
imder  which  the  execution  against  the  Cawket 
City  State  Bank  was  Issued  provides  that  "the 
aherlll  or  other  officer  to  whom  any  writ  of  exe- 
cution shall  be  directed  shall  return  such  writ 
to  the  court  to  which  the  same  Is  returnable 
within  sixty  days  from  the  date  thereof."  Uen. 
St  1S89,  par.  4507.  The  plaintiff  in  error  con- 
tends that  the  law  contemplates  that  if  no  prop- 
erty Is  In  fact  found  by  the  ofUcer,  whereon  to 
levy  execution,  he  must  nevertheless  retabi  the 
writ  In  his  hands  for  service  for  full  60  days, 
and  that  a  return  by  him  of  nulla  bona  prior  to 
the  expiration  of  that  time  would  be  no  evi- 
dence that  "there  cannot  be  found  any  property 
whereon  to  levy  such  execution."  If  this 
should  be  held  to  be  the  correct  interpretation 
of  this  statute,  we  do  not  think  that  the  act  of 
the  officer  In  withdrawing  the  execution  after 
having  made  a  return  thereof,  and  holding  the 
writ  until  the  return  day  named  therein,  would 
afford  a  sufficient  foimdation  upon  which  to 
base  the  8ul>sequent  proceedings  to  subject  the 
property  of  the  stockholder  to  the  payment  of 
the  judgment.  After  the  execution  had  been 
returned  by  the  officer  to  whom  It  was  direct- 
ed, It  became  functus  officio,  and  no  levy  could 
thereafter  have  been  legally  made  upon  the 
property  of  the  corporation,  except  by  virtue  of 
another  writ  duly  issued.  It  is  true  that  the 
officer  Is,  under  the  statute,  allowed  60  days  In 
which  to  make  the  levy,  and  he  cannot  be  com- 
pelled to  return  the  execution  prior  to  the  exe- 
cution of  that  time.  Still,  we  know  of  no  rea- 
son why  he  may  not  very  properly  return  the 
writ  before  the  expiration  of  the  60  days,  if, 
after  having  made  diligent  search,  he  is  unable 
to  find  any  property  upon  which  to  levy,  and 
his  return  showing  that  fact  would  be  at  least 
prima  facie  evidence  that  no  properly  could  be 
found  subject  to  execution.  We  think  we 
might  well  adopt  the  language  employed  by  the 
supreme  court  of  Mississippi  in  Ward  v.  Whlt- 
fleli  (Miss.)  2  South.  495,  wherein  it  Is  said 
that,  *if  there  was  no  property  subject  to  exe- 
cution while  It  [the  writ]  remained  In  his 
hands,  there  exists  no  presumption  that  the 
condition  of  the  debtor  would  be  changed  be- 
fore the  return  day."  In  construing  a  statute 
identical  tai  terms  with  our  own.  It  was  held  In 
Renaud  t.  O'Brien,  S5  N.  Y.  99,  that  a  return 
by  the  sheriff  before  the  expiration  of  the  dme 
irithln  which  he  was  required  to  make  It  was  a 
sufficient  basis  for  a  proceeding  like  this;  that 
the  time  allowed  for  the  return  of  an  execution 
Is  for  the  benefit  of  the  sheriff,  and  to  prevent 
action  or  compulsory  proceedings  against  him  be- 
fore he  has  had  a  reasonable  thne  to  execute  the 
process;  that  the  point  beyond  which  it  would 
not  continue  Is  provided,  but  that  the  statute  Is 


silent  as  to  how  soon  be  Is  to  be  permitted 
to  make  the  return;  and  that  it  the  sheriff 
should  make  an  honest  return  that  he  could  find 
no  property  at  the  defendant  In  his  county,  or 
If  the  defendant  should  be  known  to  be  notori- 
ously insolvent,  and  the  sheriff  should  take  the 
hazard  of  an  early  return,  no  valid  objection 
could  be  urged  thereto.  The  statute  of  Minne- 
sota provided  that  execution  should  be  retmned 
within  60  days.  In  Manufacturing  Co.  v. 
Shatto,  34  Fed.  380,  It  was  held  that,  after  the 
return  of  an  execution  unsatisfied,  supplemen- 
tary proceedings  might  be  conunenced,  although 
60  days  had  not  elapsed  since  the  date  of  the 
execution.  In  Gnemey  t.  Moore,  32  S.  W. 
1132,  the  supreme  court  of  Missouri  was  called 
upon  to  construe  the  sections  of  our  statute 
above  quoted,  and  held  that,  where  an  execution 
upon  a  Judgment  against  a  corporation  was  re- 
turned unsatisfied  19  days  after  It  was  issued, 
such  return  was  not  premature,  and  that  the 
contingencies  bad  arisen  which  warranted  the 
bringing  of  an  action  to  charge  the  stock- 
holder of  the  corporation  with  the  amount  of 
the  judgment  It  appears  from  the  evidence, 
and  from  the  findings  of  fact  by  the  court,  that 
several  months  prior  to  the  rendition  of  the 
judgments  herein  named  the  Cawker  City  State 
Bank  suspended  business,  closed  its  doors,  and 
made  an  assignment  of  all  Its  property,  both 
real  and  personal,  for  the  benefit  of  Its  credit- 
ors, and  that  at  the  time  the  order  herein  com- 
plained of  was  made  the  assignee  had  posses- 
sion and  control  of  all  the  property  of  the  bank. 
If  the  officer  knew  of  this  fact,  he  would  have 
been  justified  In  returning  the  execution  nulla 
bona,  without  making  further  useless  search 
for  property,  as  he  could  not  legally  levy  upon 
property  which  was  at  the  time  held  under  a 
valid  deed  of  assignment. 

It  Is  also  contended  that,  If  it  should  be  held 
that  the  return  of  the  officer  was  sufficient  upon 
whicb  to  base  proceedings  to  subject  the  prop- 
erty of  a  stocldiolder  to  the  satisfaction  of  a 
Judgment  against  a  corporation,  as  the  Bank 
of  Lel>anon  bad  first  Instituted  such-  proceedings 
It  thereby  acquired  a  priority  of  right  to  recov- 
er against  the  plaintiff  In  error,  and  as  its  judg- 
ment exceeded  the  amount  of  his  liability,  as  a 
stockholder  the  court  erred  In  ordering  the  issu- 
ance of  an  execution  in  favor  of  the  defendant 
In  error  before  the  time  allowed  by  law  hi  which 
the  Bank  of  Lebanon  might  Institute  proceed- 
ings In  error  to  reverse  the  ruling  of  the  court 
denying  Its  motion  for  execution  bad  expired, 
and  that  If  that  ruling  should  be  reversed,  and 
it  should  be  finally  determbied  that  the  Bank 
of  Lebanon  had  acquired  a  prior  lien  upon  the 
liability  of  the  plaintiff  hi  ^rror  as  a  stock- 
holder, by  reason  of  Its  greater  diligence  In  at- 
tempthig  to  enforce  the  payment  of  Its  judg- 
ment by  proceeding  against  him  under  the 
statute,  the  plaintiff  in  error  might  be  subjected 
to  the  payment  of  a  sum  in  excess  of  that  pre- 
scribed by  the  constitution  and  statutes  of  this 
stata  ▲  sufficient  answer  to  this  contention 
would  be  that  no  application  was  made  by  the 
plaintiff  In  error  to  have  the  Issuance  of  an  eze- 
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ration  stayed  nntn  his  liability  to  tbe  Bank  of 
Lebanon  should  be  Anally  ascertained,  either 
oiwn  proceedings  In  error,  or  by  failure  of  that 
bank  to  Institute  such  proceedings  within  the 
time  limited  by  law.  He  could  also  have  been 
fully  protected  by  an  order  of  the  court  author- 
izing him  to  deposit  with  the  cleric  the  amount 
of  the  Judgment  In  favor  of  the  defendant  In 
srror,  subject  to  the  further  order  of  the  court 
when  the  {yrlorlty  of  right  of  these  Judgment 
creditor  should  be  folly  ascertained.  We  think, 
however,  that  when  an  execution  upon  a  Judg- 
mentagalnsta  Kansas  banking  corporation  has 
been  reramed  nulla  bona  the  Judgment  cred- 
itor may  atonce  proceed  against  any  stockhold- 
er thereof,  nader  paragraph  1192  of  the  Gen- 
eral Statutes  of  1889,  even  though  60  days  may 
not  have  elapsed  since  the  date  of  the  execii- 
tlon.  The  court  has  ample  authority  to  make 
any  order  which  may  be  necessary  to  fully 
protect  the  Interests,  not  only  of  the  stockholder 
against  whom  such  proceedings  may  be  institut- 
ed, but  of  the  more  diligent  creditor  as  well. 
Simply  awarding  an  execution  against  a  stock- 
holder "to  an  extent  equal  hi  amount  to  the 
amount  of  stock  by  him  or  her  owned"  does 
not  of  Itself  relieve  such  stockholder  from  his 
liability  to  other  creditors  of  the  corporation, 
nor  prevent  them  from  Instituting  shnllar  pro- 
ceedings agahist  hhn;  and  in  such  case,  unless 
it  should  appear  that  there  has  been  a  full  satis- 
faction of  the  stockholder's  liability,  either  by 
actual  payment  or  its  equivalent,  an  order  for 
the  Issuance  of  an  execution  against  him  may 
be  rightfully  entered.  Executions  might  be 
awarded  In  favor  of  the  same  Judgment  credit- 
or, and  against  any  number  of  stockholders, 
for  the  amount  of  their  respective  liabilities; 
bnt  there  could,  of  course,  be  but  one  satisfac- 
tion of  the  judffment  It  appears  from  the  rec- 
ord that  the  Bank  of  Lebanon  Instituted  pro- 
ceedings against  other  stockholders  In  the 
Oawker  City  State  Bank  similar  In  their  nature 
to  those  Instituted  by  It  against  the  plaintiff  In 
error,  and  that  those  proceedings  were  still 
pending  and  undetermined  at  the  date  of  the 
entry  of  tbe  order  herein  complained  of.  If 
that  plaintiff  should  recover  from  such  other 
itockholders  a  sufficient  amount  to  satisfy  Its 
Judgment  against  the  corporation,  Buist  could 
not  possibly  be  prejudiced  by  the  order  of  the 
court  which  be  Is  here  seeking  to  have  revers- 
ed. As  the  plaintiff  In  error  has  failed  to  point 
out  any  errors  of  the  trial  court  which  operated 
to  his  Injury,  the  order  directing  the  Issuance 
of  an  execution  against  him  will  be  afHrmed. 
All  the  Jndges  concurring. 


(4  Kan.  A.  716) 

LOCK  ROW  V.  CLINB  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     Oct.  17,  1896.) 
Bond— Rbfbkbmcb  to  Mortoaoe — Errsar  on  Vn- 
ooTiABiLiTT—AssioNMBNT— Notice — 
Fatmest  to  Assionor. 
1.  Where  a  bond,  which  Is  otherwise  negotin- 
ble.  In  specific  terms  makes  a  Diortgnge  deed, 
which  was  given  to  secure  its  payment,  a  part 


of  that  contract,  Md,  that  each  and  every  con- 
dition, provision,  and  stipulation  contained   in 

said  mortgage  deed  thereby  became  a  part  of 
said  bond  to  the  same  extent  that  it  would  have 
been  had  the  same  been  written  in  full  ujmn 
the  face  of  said  instrument;  and  where  said 
mortgage  deed  contains  any  promise  or  stip- 
ulation which,  if  inserted  in  the  bond,  would 
render  it  nonnegotiable,  such  will  be  the  legal 
effect  of  that  clause  which  makes  the  mortgage 
deed  a  part  of  the  contract. 

2.  Where  the  assignee  of  a  nonnegotiable  in- 
stnimiHit  fails  to  give  notice  of  such  assignment 
to  the  party  to  whom  he  looks  for  payment,  a 
payment  made  to  the  original  payee,  without 
notice  of  the  assignment  by  the  maker,  will  be 
a  satisfaction  of  his  liabilily. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Llncohi  county; 
W.  G.  Easthind,  Judge. 

Action  by  Thomas  B.  Cllne  against  Abby  J. 
Lockrow  and  others  to  cancel  a  mortgage. 
From  a  judgment  for  plaintiff,  defendaot 
Lockrow  brings  error.     AfSrmed. 

E.  A.  McFarland  and  W.  E.  Sarnn,  for 
plaintiff  In  error.  C.  B.  Daughters  and  Dsld 
Ritchie,  for  defendant  In  error. 

CLARK,  J.  On  October  1,  188(5,  tbe  West- 
em  Farm  Mortgage  Company  of  Lawrenx*,  a 
corporation  organized  and  doing  business  un- 
der the  laws  of  -Kansas,  loaned  to  Thomas  Y. 
Malone  and  wife  |1,000,  and  accepted  as  evi- 
dence of  such  Indebtedness  their  real  estate 
coupon  bond  for  $1,000,  payable  to  the  order 
of  one  W.  J.  Nelll,  at  the  Third  National  Bank 
In  the  city  of  New  Tork,  on  the  Ist  day  of 
October,  1891,  bearing  Interest  at  the  rate  of 
7  per  cent  per  annum,  payable  semiannually. 
To  secure  the  payment  of  this  bond,  Malon? 
and  wife  executed  in  favor  of  Nelll  a  mort- 
gage deed  on  80  acres  of  land  In  Lincoln  coun- 
ty. This  bond  recited  that  it  was  given  for 
an  actual  loan  of  $1,000,  and  that  said  loan 
was  secured  by  a  mortgage  deed  on  real  es- 
tate duly  recorded,  and  also  contained  thl'« 
clause:  "To  which  said  deed  reference  is 
hereby  made,  and  which  Is  made  a  part  of 
this  contract"  Thomas  B.  Cllne  subsequent- 
ly became  the  owner  of  this  real  estate  by  a 
conveyance  thereof  from  one  John  A.  Shan- 
non, a  grantee  of  George  Green,  to  whom  Mn- 
lone  and  wife  had  conveyed  the  same.  By 
the  terms  of  the  deed  from  Shannon  to  Clinp 
the  latter  assumed  payment  of  this  mortgage. 
Cllne  paid  several  installmencs  of  interest,  and 
finally,  on  October  1,  1891,  he  remitted  by 
bank  draft  tbe  entire  amount  then  due  oo 
the  bond  and  mortgage,  being  the  principal 
sum  and  interest  thereon,  amounting  in  nil 
to  $1,007.70.  All  of  these  payments  and  re- 
mittances were  made  by  Cllne  to  the  mort- 
gage coinpany  which  made  tbe  loan  original- 
ly, although  the  name  of  the  company  had 
changed  to  the  Western  Farm  Mortgage  Trust 
Company  of  Denver.  In  March,  1887,  Nelll 
transferred  and  assigned  the  bond  and  mort- 
gage to  one  J.  H.  Pratt,  and  by  successive  as- 
signments the  same  were  transferred  front 
Pratt  to  J.  B.  Burgess,  and  from  Burgess  to 
Abby  J.  Lockrow,  the  plaintiff  in  error  here- 
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In,  the  last  assignment  bavlng  been  made 
January  21,  1889.  The  trust  company  re- 
tained the  $1,007.70  remitted  to  it  by  Gline, 
and  tailed  to  forward  the  uame  to  the  then 
owner  and  holder  of  the  bond  and  mort- 
gage, Abby  J.  Lockrow,  and  on  July  26,  1882, 
Cline  commenced  an  action  in  the  district 
court  of  Lincoln  county  against  Neill,  Pratt, 
Burgess,  and  Loclcrow  to  secure  a  cancellation 
and  release  of  this  mortgage.  Lockrow  an- 
swered, alleging  her  ownership  of  the  bond  and 
mortgage,  and  that  the  same  were  unpaid,  and 
asked  for  a  personal  judgment  against  Malone 
and  wife,  who  were,  on  her  motion,  subse- 
quently made  parties  defendant,  and  against 
the  plaintiff,  CUne,  upon  his  assumption  of  the 
mortgage  indebtedness  as  set  out  in  the  deed 
from  Shannon  to  him.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the  plain- 
tiff as  prayed  for  in  his  petition,  and  Abby  J. 
Lockrow  seeks  a  reversal  of  that  judgment. 

The  juiy  returned  the  following  special  find- 
ings of  fact:  "(1)  Did  the  mortgagee,  W.  J. 
KciUj  have  any  Interest  in  the  note  and  mort- 
gage In  controversy,  other  than  nominal? 
Ans.  He  did  not.  (2)  Was  the  Western  Farm 
Mortgage  Company  the  real  owner  of  the  note 
and  mortgage  in  controversy  at  the  time  of 
their  execution  and  delivery?  Ans.  It  was. 
(3)  Did  the  Western  Farm  Mortgage  Company 
quit  business  about  November,  1887?  Ans. 
It  did.  (4)  Did  the  Western  Farm  Mortgage 
Trust  Company  of  Lawrence,  Kan.,  and  Den- 
ver, Colo.,  purchase  the  assets  of  the  Western 
Farm  Mortgage  Company  about  November, 
1P87?  Ans.  Part  of  them.  (5)  Did  the  plain- 
tiff continually  from  1888  pay  all  the  Interest 
coupons  on  the  note  in  controversy  to  the 
Western  Farm  Mortgage  Trust  Company  at 
Denver,  Colo.?  Ans.  He  did.  (6)  Did  the 
plaintiff  pay  to  the  Western  Farm  Mortgage 
Trust  Company  the  Interest  and  principal  in 
fidl  after  due?  Ans.  He  did.  (7)  Did  the 
plaintlCE  have  any  knowledge  or  notice  of  the 
interest  claimed  by  defendant  Lockrow  before 
the  payment  to  the  Western  Farm  Mortgage 
Trust  Company?  Ans.  He  did  not.  (8)  Did 
plaintiff  pay  the  note  and  mortgage  in  con- 
troversy to  the  Western  Farm  Mortgage  Trust 
Company  in  good  faith,  believing  the  company 
liad  the  right  to  collect  same?    Ans.  He  did. 

(9)  Did  defendant  Abby  J.  Lockrow  sell  tlie 
coupons  detached  while  she  was  the  owner  to 
the  banks  where  she  received  payment,  or  did 
she  place  them  in  the  possession  of  the  banks 
only  for  collection?    Ans.  For  collection  only. 

(10)  Did  Cline,  at  the  time  he  forwarded  the 
money  to  the  Western  Farm  Mortgage  Trust 
Company  at  Denver,  Colo.,  believe  and  suppose 
that  said  company  was  the  owner  and  holder 
of  the  note  executed  by  Malone  and  wife? 
Ans.  He  did.  (11)  What  acta,  if  any,  did 
Abby  J.  Lockrow  do  or  authorize  to  be  done 
for  her  prior  to  October  13,  1891,  in  direction 
of  the  collection  of  the  coupons  upon  said  bond 
or  the  collection  of  said  principal  bond?  Ans. 
She  did  nothing.  (12)  Where  was  the  princi- 
pal note  and  mortgage  kept  and  held;   that  Is, 
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in  whose  possession  were  they  on  Oct.  13, 1891?- 
Ans.  In  Abby  J.  Lockrow's  possession."  The 
Jury  further  specially  found  that  Cline  paid 
the  note  and  mortgage  to  the  original  owner 
and  holder  thereof;  that  he  did  not  axamiue 
the  records  at  any  time  to  ascertain  where  the 
mortgage  was  payable;  that  he  did  not  know, 
at  the  time  he  sent  his  last  payment  to  Den- 
ver, that  Neill  was  not  the  real  mortgagee;  that 
Abby  J.  Lockrow  was  the  owner  and  holder  of 
the  note  and  mortgage  at  the  time  Cline  made 
his.  final  payment;  that  she  had  possession  of 
and  control  over  the  note  and  mortgage  at  all 
times  after  she  bought  them  in  1889,  and  had 
no  correspondence,  either  with  Neill  or  the 
Western  Farm  Mortgage  Trust  Company, 
about  the  payment  of  interest  or  prhiclpal ;  and 
that  she  never  authorized  either  of  them  to 
collect  any  Interest  or  the  principal  on  the 
note  and  mortgage  in  controversy. 

The  plaintiff  In  error  contends  that  imder 
these  special  findings  of  fact  the  payment  by 
CUne  to  the  trust  company  of  $1,097.70,  on  Oc- 
tober 13,  1891,  being  unauthorized  by  ^er,  did 
not,  in  law,  amount  to  a  satisfaction  of  the  hi- 
debtedness,  and  that  she  was  entitled  to  a  per- 
sonal judgment  against  the  defendant  In  error 
for  an  amoimt  eqirnl  to  the  face  ot  the  bond, 
and  interest  thereon  from  April  1,  1801,  and 
a  decree  foreclosing  her  mortgage,  notwith- 
standing the  general  verdict  of  the  juiy  in  fa- 
vor of  the  plaintiff  below.  We  think  the  pi-oper 
determination  of  Uiis  controversj'  hinges  upon 
the  question  as  to  whether  or  not  this  bond 
was  a  negotiable  instrument.  If  it  was  such 
an  instrumoit,  then  the  plaintiff  in  en-or  was 
entitled  to  a  judgment  in  her  favor,  and  a  de- 
cree foreclosing  her  mortgage.  The  bond  con- 
tains the  stipulations  usually  found  in  real  e8> 
tate  mortgage  bouas  or  notes,  but  differs  from 
many  of  them  in  that  it  refers  to  the  mortgage 
deed  securing  the  payment  of  the  bond,  and 
makes  the  same  a  port  thereof.  By  doing  so, 
each  and  every  condition,  provision,  and  stipu- 
lation in  the  mortgage  deed  becomes  as  much 
a  part  of  the  bond  as  it  would  wei«  it  written 
upon  and  embodied  in  the  same  instrument; 
and,  if  the  mortgage  deed  contains  any  provi- 
sion or  stipulation  which.  If  inserted  in  the 
bond,  wonld  render  it  a  nonnegotiable  instru- 
ment, such  must  be  the  legal  effect  of  that 
clause  which  refers  specifically  to  the  nxnlgage 
deed  making  it  a  part  of  the  contract.  In  this 
mortgage  Malone  and  wife  cov«ianted  that  at 
the  delivery  thereof  they  were  the  lawful  own- 
ers of  the  premises  thereby  granted,  and  that 
they  were  seised  of  a  good  and  indefeasible  es- 
tate of  inlieritance  therein,  free  and  clear  of  all 
incumbrances,  and  that  they  would  warrant  and 
defend  the  same  in  the  quiet  and  peaceable  pos- 
session of  the  mortgagee,  his  heks  and  assigns, 
forever,  against  the  lawful  claims  of  all  per- 
sons whomsoever.  It  also  contains  an  a^^^ree- 
ment  that  the  makers  thereof  should  pay  all 
taxes  and  asseesments  levied  against  the  prem- 
ises when  the  same  should  become  due,  and, 
it  not  so  i>aid,  that  the  mortgagee  or  the  legal 
bolder  of  the  mortgage  might,  without  notice. 
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either  declare  the  whole  sum  of  mone^  secured 
thereby  at  once  due  and  payable,  or  he  might 
elect  to  pay  the  taxes,  and.  In  case  of  such 
payment,  the  amount  thereof  should  be  a  lien 
on  the  premises  and  secured  by  the  mortgage, 
and  collected  In  the  same  manner  as  the  prin- 
cipal debt.  The  makera  of  the  mortgage  also 
therein  agreed  to  keep  all  buildings,  fences,  and 
other  Improvements  upon  the  premises  in  as 
good  repair  and  condition  as  the  same  were  at 
the  time  the  mortgage  was  executed,  and  ab- 
stain from  the  commission  of  strip  or  waste  on 
the  premises  until  ilie  whole  sum  thereby  se- 
cured should  be  fully  paid.  The  mortgage 
further  provides  that,  in  case  of  default  in  the 
pajTnent  of  any  sum  as  specified  in  the  Ixmd, 
or  In  case  of  the  breach  of  any  of  the  agree- 
ments or  conditions  contaiaed  in  the  mortgage, 
the  t)ond  and  accnied  interest  thereon,  and  any 
money  which  may  have  been  advanced  by  the 
mortgagee,  should,  at  this  election,  become  at 
■once  due  and  payable,  and  the  mortgagee 
should  be  at  once  entitled  to  the  possession  of 
the  mortgaged  real  estate,  and  have  and  re- 
ceive all  the  rents  and  profits  thereof.  In  Kil- 
1am  V.  Schoeps,  26  Kan.  310,  our  supreme 
court  held  that  an  instrument  which  contained 
a  contract  in  respect  to  the  title  to  property, 
and  for  the  possession  thereof,  rendered  the  in- 
strument something  more  than  a  simple  prom- 
ise to  pay  money;  and  Brewer,  J.,  said  in  the 
opinion  that:  "There  might  as  well  be  In- 
cluded in  one  agreement  a  contract  for  the 
lease  of  real  estate,  or  for  the  hiring  of  chat- 
tels, or  the  performance  of  labor,  with  an  ab- 
solute promise  to  pay  a.  sum  certain  at  a  cer- 
tain time,  and  then  affirm  that  by  reason  of 
this  absolute  promise  the  entire  contract  is  a 
negotiable  instrument.  This  is  not  the  law. 
Doubtless  many  of  the  rules  respecting  nego- 
tiable paper  are  purely  arbitrary,  but  neverthe- 
less they  are  well  settled,  and  ought  to  be 
rigorously  enforced.  Among  those  rules  is  thai 
of  the  unity  of  the  contract,  the  singleness  of 
the  promise  to  pay,  and  we  think  no  departure 
sliould  be  made  from  the  spirit  or  letter  of 
those  rules.  We  conclude,  then,  that  when- 
ever any  stipulation  concerning  other  matters 
than  the  payment  of  money  is  incorporated  hi 
one  instrument  with  a  promise  to  pay  money, 
such  double  contract  will  not  be  adjudged  a 
negotiable  paper."  In  Iron  Works  v.  Paddock, 
37  Kan.  -510,  15  Pac.  574,  it  was  held  that  a 
note  which  contained  a  provision  that  if  it  was 
not  paid  at  maturity  the  payee  might  take  pos- 
session of  and  sell  the  property  for  the  pay- 
uent  of  the  debt  for  which  the  note  was  given, 
f-ontained  other  provisions  than  for  the  uncon- 
ditional iwyment  of  money,  and  was  nonnego- 
tiable.  Under  thesp  decisions  we  must  hold 
tliat  the  bond  In  conti'oversy  is  a  nonnegotlable 
Instrument.  What,  then,  were  the  respective 
rights  and  duties  of  the  assignee  of  the  bond 
and  of  the  purchaser  of  the  equity  of  redemp- 
tion? We  answer,  they  were  in  all  respects 
similar  to  those  of  the  assignee  of  any  other 
chose  in  action  and  the  party  liable  for  the 
satlsfactiou  thereof,  resiKKrtively.    The  assignee  ' 


i^Muld  give  notice  of  the  assignment  to  the  par- 
ty to  whom  he  looks  for  payment,  as  a  i>ayment 
to  the  original  promisee  of  a  nonnegotlable 
Instrument  witliout  notice  of  the  assignment 
would,  In  law,  be  deemed  a  satlsfactioD  of  the 
llabiUty.  In  Jones,  Mortg.  §  956,  it  is  said 
that:  "If  the  mortgage  be  overdue  at  the  time 
of  the  assignment,  the  mortgagor  may  be  pro- 
tected in  making  poyment  to  the  mortgagee 
until  he  has  received  notice  <rf  the  assignment 
of  the  mortgage."  In  1  Pars.  Cont  (5th  Ed.) 
p.  227,  it  Is  said  that:  "The  debtor  may  moke 
all  defenses  which  he  might  have  made  If  the 
suit  were  for  the  benefit  of  the  aseignor,  as 
well  as  in  his  name,  provided  these  defenses 
rest  upon  honest  transactions  which  took  place 
between  the  debtor  and  the  assignor  before  the 
assignment,  or  after  the  assignment,  before 
the  debtor  had  knowledge  or  notice  of  it."  Mr, 
Xelll,  at  the  date  of  the  execution  of  the  mort- 
gage, was  a  clerk  In  the  office  <rf  the  Western 
Farm  Mortgage  Company,  and  afterwards  held 
a  similar  position  with  the  trust  company,  but 
he  bad  no  Interest  whatever  In  this  hooA  or  the 
mortgage  given  to  secure  Its  payment.  The 
trust  company  sent  to  CUne  regular  notices  of 
the  dates  when  the  interest  and  principal  would 
respectively  mature,  and  therein  directed  that 
the  payment  should  be  made  to  it  The  final 
payment  by  CUne  was,  as  the  jury  specially 
found,  forwarded  to  the  trust  company  tlirougli 
the  Western  Farm  Mortgage  ComiJany,  the  lat- 
ter being  the  real  party  in  interest  at  the  date 
of  the  execution  of  the  bond.  The  evidence 
shows  that  the  draft  by  means  of  which  this 
remittance  was  made  was  drawn  payable  to  the 
Western  Farm  Mortgage  Company,  and  was 
by  it  indorsed  In  blank.  CUne  had  no  notice, 
either  actual  or  constructive,  that  this  bond 
belonged  to  any  one  other  than  the  mortgage 
company.  "The  assignee  of  a  mortgage,  as  a 
practical  matter,  should  always  give  notice  of 
the  assignment  to  the  holder  of  the  equity  of 
redemption,  so  afl  to  surely  protect  himself 
against  payments  which  may  be  made  in  good 
faith  to  the  assignor."  Jones,  Mortg.  i  791. 
AU  prior  poyments  of  hiterest  had  l>een  made 
to  the  trust  company,  and  In  due  time  there- 
after the  Interest  coupons  were  returned  to 
CUne  by  that  company.  We  think  the  jurj- 
were  warranted  in  finding  that  Cline  acted  in 
perfect  good  faith  in  this  transaction,  and  that, 
in  consequence  thereof,  be  was  entitled  to  a 
verdict  and  judgment  canceling  the  mortgage. 
It  appears  from  the  record  that,  although  in 
the  deed  of  conveyance  from  Shannon  to  Cline 
the  latter  assumed  the  payment  of  this  mort- 
gage. Shannon  himself-  was  imder  no  liability 
to  pay  that  indebtedness,  as  he  had  in  no  way 
assmned  its  payment;  hence,  imder  the  deci- 
sion in  Morris  v.  Mix  (recently  decided  by  this 
court)  4ti  Pac.  5S,  neither  the  mortgagee  nor 
his  assignee  could  recover  from  CUne  by  virtue 
of  his  agreement  with  Shannon  to  pay  the 
mortgage.  As  we  discover  In  the  record  no  er- 
ror prejudicial  to  the  rights  of  the  phiintiff  in 
error,  the  judgment  of  the  trial  court  will  be 
affirmed.    AU  the  judges  concurrhig. 
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(23  Not.  283) 
8TATH  T.  VIRGINIA  &  T.  E.  CO.  et  «1. 
(No.  1,47a) 

(Supreme  Conrt  of  Neyada.     Not.  17,  188C.) 

TaUTIOR  —  RAU.IIOAD9— V*LO  ATION— EVIDEHOK — 
APPBAI.— CONFLICTISO  ETIDBNCB. 

1.  Under  St.  1891,  pp.  137,  138,  proTiding 
that  all  property  shall  oe  assessed  at  its  actual 
flash  value,  and  that  tl;e  term  "cash  value" 
means  the  amount  at  which  the  property  would 
be  appraised  if  taken  in  payment  of  a  just  debt 
from  a  solvent  debtor,  the  value  of  a  railroad 
for  the  purpose  of  taxation  must  be  determined 
mainly  by  its  net  earnings,  capitalized  at  the 
current  rate  of  interest,  taking  into  considera- 
tion any  immediate  prospect  of  an  increase  or 
decrease  tn  the  earning  capacity  of  the  road. 

2.  Evidence  of  the  assessor  who  valued  a 
railroad  for  taxation  that  he  took  into  consider- 
iilion  the  business  the  road  seemed  to  be  doing, 
certain  mining  developments  which,  at  the  time 
of  trial,  proved  to  be  worthless,  the  material  in 
the  road,  and  its  condition;  that  he  did  not  ex- 
amine the  reports  of  the  road,  nor  make  any  in- 
quiry as  to  Uie  amount  of  its  business,  leaving 
both  this  and  prospective  change  in  the  volume 
of  business  out  of  consideration,  as  well  as  the 
decrease  in  the  earnings  of  the  road)  and  that 
the  valu*  of  the  property  was  as  assessed  by 
him,  etc.,— is  insufficient  to  create  a  substantial 
conflict  in  the  evidence,  where  the  undisputed 
facts  show  that,  according  to  the  correct  method 
of  valuation,  the  assessment  is  too  high. 

3.  In  estimating  the  net  earnings  of  a  rail- 
road as  a  basis  for  ascertaining  the  value  of  the 
road  for  the  purpose  of  taxation,  the  cost  of  re- 
placing a  bridge  should  be  deducted  as  a  part  of 
the  expense  of  that  year. 

4.  The  rule  that  a  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  relates  only  to  a  sub- 
stantial conflict. 

Appeal  from  district  court,  Washoe  coun- 
ty; A.  E.  Cheney,  Judge. 

Action  by  the  state  of  Nevada  against  the 
Virginia  &  Trnckee  Railroad  Company  and 
others  to  recover  taxes.  From  a  Judgment 
for  plaintiff,  and  from  an  order  refusing  a 
new  trial,  defendants  appeaL     Reversed. 

Action  to  recover  taxes  due  for  the  year 
1895,  amounting  to  $5,369.10.  The  defend- 
ant made  the  statement  to  the  assessor  re- 
quired by  the  statute,  valuing  Its  railroad  In 
Washoe  county  at  $131,800.  This  the  as- 
sessor refused  to  accept,  but  assessed  it  at 
the  sum  of  $254,321.  Upon  complaint  by  the 
defendant  to  the  board  of  equalization  of 
Washoe  county,  this  assessment  was  sus- 
tained. Upon  the  taxes  becoming  due,  the 
.  defendant  tendered,  in  full  payment  thereof, 
J3,173.86,  which  was  refused  by  the  tax  col- 
lector. To  the  action,  the  defendant  made 
answer  that  the  actual  cash  value  of  Its 
road  In  Washoe  county  was  but  $131,800. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  In  favor  of  the  state,  finding 
the  value  of  the  property  to  be  the  same  as 
fixed  by  the  assessor.  From  the  Judgment 
entered  upon  this  verdict,  and  an  order  re- 
fusing a  new  trial,  the  defendant  appeals. 

W.  B.  F.  Deal,  for  appellants.  F.  H.  Nor- 
cross,  Dist  Atty.,  Torreyson  &  Summerfleld, 
and  Robt  M.  Beatty,  Atty.  Gen.,  for  the 
State. 


BIGELOW,  a  J.  (after  stating  the  facts). 
By  the  act  of  March  9,  1895  (St  1895,  p.  39), 
section  52  of  the  revenue  law  was  amended 
so  as  to  permit  a  defendant  sued  tor  delin- 
quent taxes  to  answer  "that  the  assessment 
is  out  of  proportion  to  and  above  the  actual 
cash  value  of  the  property  assessed."  Prior 
to  that  amendment  this  defense  could  not 
have  been  made.  State  v.  Central  Pac.  R. 
Co.,  21  Nev.  172,  178,  26  Pac.  225,  1109.  The 
defendant  answered  under  this  amendment, 
but  the  Jury  found  against  it;  and  the  ques- 
tion presented  upon  the  appeal  is,  what  wa» 
the  actual  cash  value  of  the  defendant'* 
road  In  Washoe  county? 

The  respondent  first  contends  that  the  evi- 
dence as  to  value  is  conflicting,  and  that, 
consequently,  this  court  cannot  Interfere 
with  the  verdict  That  is  undoubtedly  t^e 
general  rule,  but  for  It  to  have  this  effect 
there  mitst  be  a  substantial  conflict.  It  1» 
not  sufficient  that  there  is  some  evidence 
supporting  the  verdict,  if  it  is  so  weak  and 
inconclusive  as  not  to  raise  a  substantial 
conflict  with  that  produced  against  It  Hayne,. 
New  Trial  &  App.  {  288;  Watt  v.  RaiUroad 
Co.,  44  Pac  423,  23  Nev.  154.  We  think  that 
is  the  case  here.  While  there  is  some  evl- 
dence  in  support  of  the  verdict.  It  is  so  weak, 
and  Is  so  completely  upset  by  the  undisputed 
facts,  that  It  does  not  raise  a  substantial 
conflict  as  to  the  true  value  of  the  road. 
Const  Nev.  art  10,  provides  that  all  proper- 
ty, both  real  and  personal,  shall  be  assessed 
and  taxed  at  an  equal  and  uniform  rate,  and 
shall  receive  a  Just  valuation.  By  St  1893, 
p.  110,  S  3,  It  is  provided:  "In  ascertaining, 
assessing  and  fixing  the  value  of  any  rail- 
road for  taxation  the  assessor  shall  assess  it 
the  same  as  other  property,  and  shall  consid- 
er, treat  and  assess  the  portion  thereof  at  it» 
value  within  bis  county  as  an  integral  part 
of  a  complete,  continuous  and  operated  line 
of  railroad,  and  not  as  so  much  land  cover- 
ed by  the  right  of  way  merely,  nor  as  so 
many  miles  of  track  consisting  of  Iron  rails, 
ties  and  couplings."  By  St  1891,  pp.  137, 
138,  it  is  directed  that  all  property  shall  be- 
assessed  at  its  actual  cash  value,  and  that 
the  "tenn  'full  cash  value'  means  the  amount 
at  which  the  property  would  be  appraised  if 
taken  in  payment  of  a  Just  debt  due  from  a 
solvent  debtor."  A  railroad,  then,  the  same 
as  every  other  class  of  property,  is  to  be  as- 
sessed at  its  true  cash  value,— at  such  an 
amount  as  it  would  be  appraised  if  taken  la 
payment  of  a  Just  debt  due  from  a  solvent 
debtor.  But  this  does  not  necessarily  meaa 
that  the  same  rules  and  principles  are  to  be 
applied  to  all  the  different  kinds  in  determin- 
ing what  their  true  cash  value  is.  The  true 
value  of  each  class  is  to  be  determined  by 
evidence  applicable  to  that  class.  Wherever 
pioperty  has  a  well-defined  market  value, 
which  Is  usually  the  case  with  personal  prop* 
erty,  with  town  and  farm  property,  the  mar- 
ket value  is  usually  the  best  criterion  of  Its- 
value  for  purposes  of  taxation.    It  la  fair 
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•to  presume  that  property  to  be  taken  In  pay- 
ment of  a  Just  debt  from  a  solvent  debtor 
would  be  appraised  at  what  It  Is  reasonably 
worth  In  the  market,— at  what  It  would  prob- 
ably bring.  So  one  rule  Is  really  the  equiva- 
lent of  the  other.  But  there  are  many  other 
kinds  of  property  to  which  this  test  would 
be  entirely  Inapplicable.  It  cannot  be  said, 
although  sometimes  bought  and  sold,  that- 
they  have  a  market  value.  Such,  for  in- 
stance, is  a  water  ditch,  a  salt  marsh,  a 
borax  field,  or  a  mine  of  any  kind.  A  toll 
i-oad  is  another  Instance.  Take,  for  exam- 
ple, the  famous  "Geiger  Grade,"  which  must 
bave  cost  many  thousands  of  dollars,  and 
have  been,  at  one  time,  a  wonderfully  pro- 
ductive piece  of  property,  but  which  now 
would  probably  not  pay  the  wages  of  A  toll 
keeper.  The  market  cannot  be  appealed  to 
to  fix  a  value  upon  such  property,  but  its 
value  may  be  and  must  be  fixed  by  other  ob- 
vious considerations.  A  railroad  comes  with- 
in this  class.  Rsiilroads  are  bought  and  sold 
so  seldom,  and  the  value  of  each  road  de- 
l)ends  so  entirely  upon  its  surroundings,  that 
In  determining  the  amount  at  which  such 
property  would  be  appraised  if  taken  In  pay- 
ment of  a  debt  we  must  resort  to  other  prin- 
ciples. Railroads  are  usually  constructed 
and  operated  for  profit  They  are  not  val- 
ued, as  men  sometimes  value  a  beautiful 
home,  a  horse,  or  a  diamond,  for  the  pleas- 
ure that  comes  from  their  ownership,  but 
for  the  returns  that  can  be  obtained  from 
them  as  a  business  investment.  Neither  are 
they  usually  held  for  speculative  purposes, 
as  much  other  property,  particularly  unim- 
proved lands,  town  and  city  property,  is  so 
often  held.  The  value  of  a  railroad  is  gen- 
•erally  strictly  proaaic  and  utilitarian.  To 
obtain  any  return  from  It,  either  present  or 
prospective,  a  railroad  must  be  operated. 
It  cannot  lie  idle,  and  at  the  same  time  In- 
crease in  value  through  the  natural  increase 
of  population  and  business.  As  it  must  be 
operated,  expense  must  be  constantly  in- 
curred, and  the  result  is  that  Its  true  value 
as  a  railroad  depends  very  largely— almost 
entirely — upon  what  its  net  Income  can  be 
expected  to  be.  It  is  reasonable  to  suppose 
that  the  owners  of  a  road  will  operate  it  to 
their  own  best  advantage,— that  they  will 
obtain  all  the  income  possible,  and  keep  the 
expense  of  operation  as  low  as  possible. 
This  should  certainly  be  the  presumption  in 
the  absence  of  a  showing  to  the  contrary; 
and  It  follows,  where  a  road  has  been  oper- 
ated for  a  number  of  years,  that  what  it  has 
done  In  the  past  is  a  very  good  criterton  of 
what  it  may  be  expected  to  do,  under  the 
same  conditions,  in  the  future.  Then,  after 
ascertaining  this  net  return,  it  is  necessary 
to  take  into  consideration  the  surrounding 
conditions,  which  also  cut  some  figure  in  the 
problem,  such  as  the  condition  of  the  road,  in 
order  to  determine  "whether  the  expense  of 
.keeping  it  in  repair  will  be  greater  or  less 


than  In  the  past,  and  the  condition  of  the 
country  tributary  to  the  road.  In  order  to 
form  a  judgment  of  whether  its  business  is 
likely  to  Increase  or  decrease,  or  remain  srta- 
tionary.  In  fact,  the  true  cash  value  of  the 
property— its  value  for  taxation— should  be 
determined  by  the  same  matters  that  wonid 
be  considered  by  one  who  wished  to  par- 
chase  and  who  was  simply  endeavoring  to 
ascertain  what  the  road  was  worth. 

In  the  case  of  State  v.  Central  Pac.  R.  Co., 
10  Nev.  47,  this  whole  matter  was  very  thor- 
oughly considered  by  as  able  a  bench  as  it  has 
ever  been  the  good  fortune  of  this  state  to 
have.  From  the  opinion  by  Beatty,  J.,  we 
make  the  following  short  extract:  "To  deter- 
mine tile  value  of  a  railroad,  then,  the  very 
first  inquiry  is  as  to  its  actual  cost.  That, 
prima  facie,  is  Its  value.  But  if  it  appears 
that  the  actual  cost  was  in  excess  of  the  nec- 
essary cost,  the  necessary  cost  is  its  proper 
standard.  If  it  further  appears  that  the  net 
income  of  tlie  road  does  not  amount  to  cxnrent 
rates  of  Interest  on  its  necessary  cost,  and  is 
not  likely  to  do  so,  or  if  the  business  of  the 
road  is  likely  to  be  destroyed  or  Impaired,  by 
competition  or  other  cause,  or,  in  short.  If 
the  utility  of  the  road  is  not  equal  to  its 
cost,  then  Its  value  is  less  than  its  cost,  and 
must  be  determined  by  reference  to  its  utility 
alone."  It  is  claimed,  however,  that  what 
was  said  in  that  case  as  to  the  correct  rule 
for  fixing  the  valuation  of  a  railroad  was  dic- 
tum. We  do  not  so  r^ard  it,  as  the  defense 
in  that  case  was  that  the  road  had  been  fraud- 
ulently overvalued.  In  considering  this  de- 
fense, the  first  point  to  be  determined  was 
whether  there  had  been  any  overvaluation  at 
all.  Upon  its  theory  of  how  a  road  should  be 
valued,  the  defendant  had  established  that 
there  had,  and  this  brought  the  question  of 
what  was  a  correct  theory  squarely  before 
the  court.  But  no  matter.  Whether  what 
was  there  said  was  necessary  to  the  decision 
of  that  case  or  not,  we  regard  it  as  a  sub- 
stantially correct  statement  of  the  law,  and 
we  find  it  supported  by  many  other  cases. 
Thus,  In  People  v.  Keator,  67  How.  Prac 
278,  the  court  held  as  follows:  "In  complying 
with  this  provision  of  the  law,  as  a  railroad 
property  cannot,  as  a  dwelling,  have  any  fan- 
cy value,  by  reason  of  its  location  or  tlie  ex- 
penditure thereon  of  large  sums  of  money 
which  would  conduce  to  the  comfort  of  the 
owner,  it  is  evident  that  the  assessors,  in  fix- 
'ng  its  value,  must  be  very  largely  controlled 
by  its  ability  to  earn  money,  and  the  produc- 
tiveness of  its  use  for  the  purposes  of  a  rail- 
road. As  an  original  question,  it  would  seem 
to  be  reasonably  clear  that  the  value  of  a 
railroad  property  must  almost  entirely  depend 
upon  its  capacity  to  earn  money  for  its  own- 
ers, and  that,  therefore,  no  creditor  would  re- 
ceive from  a  solvent  debtor,  in  payment  of  hi?, 
debt,  railroad  property  at  a  greater  price  than 
that  which  would  be  a  fair  one  based  upon 
its  earning  capacity."     In  People  v.  Weaver, 
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07  How.  Prac.  47ft,  a  case  involring  the  value 
of  a  bridge,  tbe  same  court  said:  "In  deter- 
mining the  value  of  the  property  of  tbe  relat- 
or in  the  mode  which  tbe  statute  directs,  it  is 
an  evidently  sound  proposition  that  the  true 
criterion  of  snob  value,  must  be  its  earning 
capacity."  In  People  v.  Hicks,  40  Hun,  601, 
vre  find  the  following,  whicb  we  adopt  as  a 
very  careful  statement  of  the  law:  "The  esti- 
mate of  value  of  any  portion  of  tbe  road  can- 
not be  intelligently  made  without  some  knowl- 
edge or  Information  of  it  as  a  whole,  and  its 
business,  earnings,  and  ordinary  expenses. 
Railroads  are  constructed  with  a  view  mainly 
to  revenue  and  profit  upon  investments;  and 
hence  the  productive  capacity  and  its  earn- 
ings are  matters  for  consideration  in  the  esti- 
mate of  their  value,  and  the  extent  to  which 
actual  net  earnings  of  a  road  should  govern 
or  aid  such  estimate  is  dependent  upon  cir- 
cumstances. No  arbitrary  method  can  be  pre- 
scribed of  ascertaining  value.  In  some  cases 
the  earnings  of  a  road  may  be  entitled  to 
much  more  consideration  than  in  others.  The 
cost  of  tbe  road  is  also  usually  to  be  taken  in- 
to account,  and  tbe  value  depends  much  upon 
relations  present,  and  in  reasonable  contem- 
plation, because  the  value  of  property  may 
considerably  be  dependent  upon  defined  unap- 
propriated means  and  facilities  for  increased 
business  connections  and  relations,  and  the 
importance  of  tbe  consequences  to  follow." 
To  tbe  same  effect  are  Railway  Co.  y.  Guenth- 
er,  19  Fed.  305;  People  v.  Pond,  13  Abb. 
N.  C.  1.  See,  also.  People  v.  Fredericks,  48 
Barb.  173;  State  v.  Central  Pac  R.  Co.,  7 
Nev.  99.  Perhaps,  to  avoid  a  misunderstand- 
ing of  our  decision,  it  should  be  stated  in  this 
connection  that  the  value  of  a  portion  of  a 
road  is  not,  necessarily,  a  fractional  part  of 
the  whole.  Owing  to  local  considerations,  it 
may  be  greater  or  less.  But  we  find  noth- 
ing in  the  evidence  in  this  case  indicating  any 
difference,  and  it  is  only  mentioned  to  avoid 
a  misconception  of  the  opinion. 

Without  contradiction,  the  evidence  in  this 
case  shows  tbe  following  jfacts:  That  the  cost 
of  construction  of  the  road  was  $3,780,452.96, 
but  that  it  could  now  be  replaced,  exclusive 
of  tbe  right  of  way,  for  $1,500,000.  That  for 
the  year  ending  June  30,  1894,  the  net  earn- 
ings were  $8,642.52;  for  the  year  ending  June 
30,  1805,  $27,449.53;  and  for  the  year  ending 
June  30,  1896,  of  whicb  the  last  three  months 
were  estimated  upon  the  basis  of  the  receipts 
for  the  preceding  nine  months,  $21,077.71, 
from  which  should  be  deducted  at  least  $6,- 
898.23,  tbe  amount  the  defendant  admitted  to 
be  due  Storey  and  Washoe  counties  for  taxes 
for  the  year  1895,  and  possibly  more,  depend- 
ing upon  the  result  of  this  and  a  similar  ac- 
tion in  Storey  county,  leaving  net  for  that 
year  $14,179.50  or  less.  It  is  not  claimed  that 
these  figures  are  incorrect,  nor  that  the  gross 
receipts  of  any  year  might  have  been  increased 
by  proper  management,  or  the  amount  of  ex- 
pense decreased.    It  was  also  shown,  without 


contradiction,  that  tbe  current  rate  of  inter 
est  in  Washoe  county  was  8  per  cent,  per  an- 
num. Whether  a  broader  view  should  not 
have  been  taken  upon  this  point,  and  tbe  rate 
of  Interest  fixed  at  a  lower  figure,  we  have  no 
data  upon  which  to  form  a  conclusion.  There 
was  no  evidence  that  it  was  too  high,  and  for 
the  purposes  of  this  appeal  it  must  conse- 
quently be  accepted  as  correct  It  was  also 
shown,  again  without  contradiction,  that  there 
is  no  prospect  in  the  near  future  that  the 
business  of  the  road  will  Increase.  In  fact,  it 
seems  quite  probable  that,  if  anything,  for 
some  time  to  come,  the  receipts  must  decrease. 
In  this  connection  it  is  argued  that  the  jury 
bad  a  right  to  exercise  their  o^'n  judgment 
in  determining  whether  there  was  a  probabil- 
ity of  future  improvement;  that  they  could 
take  judicial  notice  of  tbe  condition  of  the 
country,  and  determine  as  well  as  an  expert 
whether  business  was  likely  to  increase;  and 
that,  having  done  so,  their  judgment  cannot 
be  revised  by  this  cowt.  Admitting,  without 
deciding,  that  they  could  take  such  notice  of 
surroimdlng  conditions,  then  this  court  has 
the  same  right  and  tbe  samQ  knowledge  that 
the  jury  bad,  and,  the  same  as  a  finding  upon 
any  other  point,  there  must  be  something  sub- 
stantial upon  whicb  to  base  it.  If  tbe  Jury 
can  take  judicial  notice  of  a  tiling,  it  must  be 
of  something  that  exists,  not  of  something  that 
does  not,  and  there  can  be  no  question  that 
there  is  nothing  now  except  pure  speculation 
upon  which  to  base  such  a  belief.  There  are 
no  improvements  contemplated  and  In  process 
of  construction,  and  no  new  mining  camps  dis- 
covered and  developed  to  such  an  extent,  in 
the  region  of  country  tributary  to  defendant's 
road,  as  make  it  reasonably  certain  that  they 
will  add  materially  to  the  Income  of  tbe  road 
in  the  near  future.  To  affect  the  present 
value  of  the  road,  such  prospective  improve- 
.ment  must  be  more  than  a  possibility.  It  must 
be  so  near  and  so  certain  that  a  business  man 
purchasing  the  road  would  take  it  into  con- 
sideration. People  V.  Weaver,  67  How.  Prac. 
477.  It  is  present  and  not  prospective  value 
that  is  in  question.  People  v.  Roberts  (Sup.) 
38  N.  T.  Supp.  724.  It  is  very  probable  that, 
in  time,  new  mining  discoveries  will  be  made, 
or  present  ones  further  developed,  and  new 
enterprises  opened  up  that  will  bring  in  an  in- 
creased population,  and  add  to  the  business  of 
this  road,  and  we  certainly  believe  such  will 
be  tbe  case,  and  when  tliis  happens  it  will 
«dd  to  its  value;  but  this  possibility  docs 
not,  as  a  business  proposition,  add  materially 
to  its  present  value.  From  the  foregoing  data, 
which  certainly,  in  the  main,  cover  tbe  ele- 
ments to  be  taken  into  consideration  in  deter- 
mining the  value  of  this  road,  there  can  be  no 
question  that  the  portion  of  the  road  in  Washoe 
county  is  not  of  the  true  cash  value  of  $254,- 
321,  as  fixed  by  the  verdict.  It  does  not  seem 
reasonable  that  the  value  of  a  road  should  be 
fixed  in  view  of  the  net  receipts  for  any  one 
year,  which,  owing  to  abnormal  conditions. 
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may  be  greater  or  less  than  the  average;  bat 
we  are  not  called  upon  to  consider  that  point 
here.  We  should  cer^inly  not  go  back  be- 
yond the  railroad  fiscal  year  of  1893-94,  be- 
cause the  evidence  shows  that  the  conditions 
which  produced  a  net  profit  the  year  before 
of  $102,341.52  no  longer  exist;  and  if  we 
should  put  the  years  1893-94,  1894-95,  and 
1895-96  together,  the  average  would  be  less 
than  the  receipts  of  1894-95.  So,  considering 
that  year  alone,  the  net  receipts  were  $27,- 
449.53.  That  sum,  capitsllzed  at  8  per  cent., 
represents  $343,119.12  as  the  value  of  the  en- 
tire road,  not  taking  into  account  the  rolling 
stock  and  other  personal  property,  consisting 
of  51.75  miles  of  main  track  and  26.14  miles 
of  side  track,  of  which  au  ^unts  there  are 
25.65  miles  of  main  track  and  3.65  miles  of 
side  track  in  Washoe  county.  Several  differ- 
ent ways  of  figm-ing  Washoe  county's  pro- 
portion of  the  entire  valuation  may  be  adopt- 
ed, depending  upon  the  view  taken  of  the  side 
track;  but  under  none  of  them  can  it  amount 
to  near  the  sum  of  $254,321,  as  fixed  bS^  the 
verdict. 

In  making  the  above  estimate,  and  in  bas- 
ing it  entirely  upon  the  earning  capacity  of  the 
road,  we  do  not  wish  to  be  understood,  as  we 
have  stated  before,  as  holding  Uiat  there  may 
not  be  other  considerations  which,  in  some  cases, 
would  cut  quite  a  material  figure.  We  simply 
hold  that  the  earning  capacity  is  the  main  con- 
sideration, and  that,  as  shown  in  the  evidence 
in  this  case  as  reported  to  us,  we  discover  no 
others  of  sufficient  Importance  to  affect  the  re- 
sult. The  only  evidence  tending  to  support  the 
verdict  is  that  of  the  assessor.  He  testified 
that  in  his  judgment  the  road  in  Washoe  coun- 
ty was  worth  what  it  was  assessed  for.  It  ap- 
peared, however,  that  he  had  no  special  knowl- 
edge of  the  value  of  a  railroad,  nor  was  he  any 
better  qualified  to  testify  to  the  value  of  one 
than  almost  any  other  man  in  tlie  community. 
He  stated  that.  In  making  the  assessment,  he 
had  taken  into  consideration  the  business  the 
road  seemed  to  be  doing,  certain  mining  de- 
veloiiments  which,  at  the  time  of  the  tiial,  had 
turned  out  to  be  worthless,  the  material  In  the 
road,  and  its  condition;  that  he  did  not  ex-  j 
amine  the  reports  of  the  road,  nor  did  he  make  | 
any  inquiry  to  ascertain  what  business  it  was  , 
or  had  been  doing;  that,  he  did  not  take  into  | 
consideration  any  decrease  In  the  earnings  of 
the  road,  and  that,  If  he  had  known  they  had 
greatly  decreased,  it  would  not  have  made  any 
difference  in  his  judgment  of  its  value;  that,  in 
making  up  his  judgment,  he  did  not  take  into 
consideration  what  the  business  had  been,  nor 
wliat  it  might  be  in  the  future.  In  making  the 
asHessment,  he  seems  to  have  looked  the  prop- 
erty over,  and  to  have  come  to  the  general  con- 
clusion it  was  worth  the  value  he  pLtced  upon 
It.  This  would  be  aU  right,  so  far  as  the  as- 
sessment was  concerned.  If  he  tdt  It  right,  be- 
cause the  law  does  not  require  the  aRsos-sor 
to  act  upon  any  particular  kind  of  evidenoo; 
but,  when  it  comes  to  testifying  as  an  expert. 


he  must  be  able  to  give  some  reason  for  bis 
conclusions,  or  they  are  not  entitled  to  mucb 
weight.  Certainly  he  was  able  to  give  none 
here,  and  we  cannot  consent  to  the  claim  tbat 
such  evidence  creates  a  substantial  conflict  with 
the  undisputed  facts  shown  by  the  defendant. 

There  is  also  a  question  as  to  whether  a  port 
of  the  cost  of  a  steel  bridge  across  the  Trucket 
river,  erected  In  the  year  1894,  should  be  de- 
ducted as  a  part  of  the  expense  of  that  year. 
As  we  understand  the  facts  relating  to  that 
matter,  they  are  as  follows:  The  old  wooden 
bridge  had  become  decayed  to  such  an  extent 
that  it  was  necessary  to  replace  it  with  a  new 
one.  The  cost  of  a  new  wooden  Ividge  would 
be  $C,018;  of  a  new  steel  bridge,  $7,812.79. 
The  company  concluded  to  put  in  a  steel  bridge, 
and  it  now  claims  that  what  It  would  liave  cost 
to  build  a  wooden  bridge  should  be  deducted  as 
a  part  of  the  annual  expense  of  keeping  up  the 
road,  and  that  only  the  difference  between  the 
cost  of  the  two  should  be  ehaiged  to  constmc- 
tion  account.  We  see  no  reason  why  this  is  not 
correct.  Replacing  a  worn-out  bridge  would 
seem  to  be  as  much  an  expense  of  keeping  a 
road  hi  repair  as  would  replachig  old  ties,  old 
rails,  or  old  culverts;  and  in  our  statement  of 
the  net  earnings  of  the  road  we  have  accord- 
ingly deducted  it  As -this  expense  will  not 
have  to  be  incurred  again,  it  is  fair  to  suppose 
that  the  future  net  earnings  will  be  increased 
by  that  fact  Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial. 

BONNIFIELD  and  BELKNAP,  JJ.,  concur. 


(23  Nev.  154) 
WATT  V.  NEVADA  CENT.  R.  CO.     (No. 
1,457.) 

(Supreme  Court  of  Nevada.     Nov.  14,  1S96.) 

Affbal— AssioxMENT  OP   Erbok— IssrppiciENcr 
OK  KviDEXCE— Findings  of  Fact— Review. 

Under  St.  1893,  p.  89,  which  provides  that 
when  tlie  notice  of  a  motion  for  a  new  trial  des- 
ignates as  tlie  ground  thereof  the  insulficiency  of 
the  evidence,  it  shall  be  a  sufficient  assignment 
of  error  to  specify  that  the  decision  is  not  sup- 
ported by,  or  is  contrary  to,  the  evidence;  and' 
if  the  evidence,  talsen  altogether,  does  not  sup- 
port the  decision,  on  appeal  the  case  shall  be 
revised,  without  regard  to  whether  there  are  ex- 
press findings  n(>ou  all  the  issues, — where  the 
assignment  is  that  "each  and  every  part  of  each 
and  every  finding  of  fact  by  the  court  is  wholly 
unsupported  by  the  evidence,  and  against  the 
evidence,"  the  revising  tribunal  is  not  bound  by 
an  express  finding  of  the  lower  court  on  a  cer- 
tain issue,  unless  supported  by  the  evidence. 

On  i)etition  for  rebearhig.     Denied. 
For  former  opinions,  see  44  Pac.  423,  and  4G 
Pac.  52. 

BONNIFIEI-D,  J.  The  appellant  has  peti- 
tioned for  a  rehearing  in  so  far  as  the  judg- 
ment of  the  court  below  was  afiirmed  in  the 
sum  of  $2,051.60  (46  Pac.  52),  claiming  that 
said  sum  is  too  much  by  $896.25.  Counsel 
say:  The  court  below  made  its  findings  on  the 
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qnestlon  of  costs  of  transportation  from 
Watt's  ranch  to  Austin,  exclusive  of  the  cost 
of  baling,  as  follows:  "Ibe  cost  of  transporta- 
tion from  Watt's  ranch  to  Austin  was  not  less 
than  eight  dollars  per  ton,  and  the  cost  of 
transportation  from  Austin  to  Watt's  randi 
was  not  les^  than  eight  dollars  per  ton,  and 
the  market  value  of  baled  hay  at  Austin  at 
about  the  time  of  the  burning  of  plaintiff's 
hay  was  $10  to  $12  per  ton."  C!ounsel  fur- 
ther say:  "This  finding  has  not  been  question- 
ed as  to  its  correctness,  either  by  plaintiff  or 
defendant.  It  has  not  been  assigned  as  error, 
nor  has  this  finding  been  specified  by  counsel 
for  defendant  as  unsupported  by  the  evidence. 
It  has  not  been  assailed  in  any  way  by  eiUier 
side,  and  is  therefore  binding,  under  the  author- 
ities, and  upon  sound  reason,  lipon  this  court, 
for  all  purposes  of  the  case.  Whether  It  be  in- 
voked for  the  purpose  of  reversing  the  judg- 
ment, or  relied  upon  in  case  a  modification  of 
the  judgment  shall  be  determined  upon  by  this 
court,  it  is  absolutely  bhidlng  on  the  court  and 
litigant,  because  it  has  not  been  pointed  out 
as  not  supported  by  the  evidence,  nor  assailed 
as  a  finding  of  fact  hi  any  way."  We,  how- 
ever, find,  among  the  errors  as  assigned  by  ap- 
pellant's counsel  in  the  statement  on  motion 
for  new  trial,  the  following  alleged  ciTor: 
••That  each  and  every  part  of  each  and  every 
finding  of  fact  by  the  court  is  wholly  unsup- 
ported by  the  evidence,  and  against  the  evi- 
dence." We  also  find  that  the  appellant's  no- 
tice of  motion  for  new  trial  designated,  as  one 
of  the  grounds,  "the  insufficiency  of  the  evi- 
dence to  justify  the  decision  of  the  court." 

Our  statute  (1803,  p.  89)  with  reference  to 
motions  for  new  trials,  among  other  things, 
provides:  "\\Tien  the  notice  designates,  as  the 
ground  upon  which  the  motion  will  be  made, 
the  insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  it  shall  be  sufficient 
assignment  of  error  to  specify  that  the  ver- 
dict of  the  jury,  or  the  decision,  or  Judgment, 
or  decree  of  the  court,  is  not  supported  by  the 
evidence,  or  is  contrary  to  the  evidence.  In 
such  case,  where  it  appears  that  the  evidence, 
taken  altogether,  does  not  support  the  verdict, 
or  decision,  or  judgment,  or  decree  of  the 
court,  a  new  trial  shall  be  granted,  or,  upon  ap- 
peal, the  case  shall  be  revised  without  regard 
to  whether  there  are  express  findings  upon  all 
the  Issues,  or  whether  the  specifications  par- 
ticidarly  point  out  the  finding  or  findings,  ei- 
ther express  or  implied,  that  are  not  supported 
by  the  evidence,  or  are  contrary  thereto." 

Under  the  above  facts  and  the  statute,  this 
court  is  not  botmd  by  the  finding  of  the  low- 
er court  with  reference  to  the  cost  of  transpor- 
tation of  the  hay,  unless  it  finds  that  the  evi- 
dence supports  such  finding.  The  force  of  this 
finding  is  no  greater  than  any  other  finding  of 
fact  in  the  case,  but  is  exacUy  the  same.  The 
petition  for  rehearing  is  denied. 

BIGELOW,  C.  J.,  and  BELKNAP,  J.,  con- 

C1U. 


(16  Wash.  453) 
STATE  T.  ELSWOOD. 
'  (Supreme  Court  of  Washington.    Nov.  9, 1896.) 

'  iNroBMATION  — DUPLICITV — Ohiminai.  Law— 8pb- 
I  ciAL   CouNSEi.— Evidence. 

!  1.  An  information  chargiDg  that  a  defendant 
I  did  feloniously  make  an  assault  upon  a  female 
child,  and  did  then  and  there  feloniously  ravish, 
carnally  know,  and  abuse  such  child,  is  not  de- 
I  murrable  on  the  groimd  that  it  charges  an  as- 
I  sanlt  as  a  distinct  offense. 

i  2.  Permitting  special  counsel  to  appear  in  a 
I  criminal  case  to  assist  in  the  prosecution  is  not 
'  ground  for  reversal,  unless  an  abuse  of  discre- 
tion is  shown. 
I  3.  The  action  of  a  trial  court  in  permitting 
I  leading  questions  to  be  asked  of  witnesses  is  so 
I  largely  discretionary  that  it  is  not  ground  for 
I  reversal,  except  in  extreme  cases. 

I      Appeal  from  superior  court,  Stevens  county; 
I  Jesse  Arthur,  .Tudge. 

I      Henry  Klswood  was  convicted  of  the  crime 
of  rape,  and  appeals.     Affirmed. 

John  B.  Slater  and  S.  6.  Allen,  for  appel- 
lant.    C.  A.  Mantz,  for  the  State. 

HOYT,  C.  J.  Defendant  was  convicted  of 
the  crime  of  rajie,  and,  from  the  Judgment 
and  sentence  Imposed,  has  prosecuted  this  ap- 
peal His  first  attack  is  upon  the  Informa- 
tion, of  which  the  substantial  part  was  in  the 
following  language:  "Comes  now  C.  A. 
Mantz,  county  and  prosecuting  attorney  for. 
Stevens  county,  state  of  Washington,  and  by 
this,  his  information,  charges  the  defendant, 
Henry  Elswood,  of  the  crime  of  rape,  commit- 
ted as  follows,  to  wit:  The  said  Henry  Els- 
wood, in  Stevens  county,  state  of  Washing- 
ton, on,  to  wit,  the  2r>th  day  of  July,  1885, 
and  before  the  filing  of  this  information,  in 
and  upon  one  Bessie  Lutjens,  a  female  child, 
under  the  age  of  twelve  years,  to  wit  of  the 
age  of  ten  years,  feloniously  did  make  an 
assault,  and  her,  the  said  Ressie  Lutjens, 
then  and  there  feloniously  did  ravish,  carnally 
know,  and  abuse,  contrary  to  the  statute  in- 
such  case  made  and  provided."  It  is  claimed 
that  this  indictment  was  bad,  for  the  reason 
that  it  charged  two  distinct  crimes:  First, 
that  of  assault;  and,  second,  that  of  rape. 
The  ground  upon  which  this  claim  Is  made 
is  that  the  section  upon  which  the  Information 
was  founded  has  provided  for  two  distinct 
crimes,— one  for  rape  upon  an  adult,  and 
another  for  one  upon  a  child.  We  do  not 
thus  understand  this  section.  We  think  it 
has  provided  for  but  one  crime,  that  of  rape; 
that  it  has  provided  the  acts  necessaiy  to  con- 
stitute the  crime  in  the  case  of  an  adult,  and 
also  those  which  would  constitute  the  crime 
in  the  case  of  a  child.  But  in  either  case  the 
offense  therein  defined  Is  that  of  rape.  This 
being  so,  and  it  being  clear  from  the  language 
of  the  Information  that  It  was  the  Intent  to 
charge  a  felonious  assault,  the  fact  that  words 
were  used  which  might  have  charged  an  as- 
sault Independent  of  the  charge  of  rape  does 
not  show  an  Intent  to  charge  the  crime  of  as- 
sault, excepting  as  the  same  is  Included  In  the 
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crime. of  rape.  The  Information  fairly  in- 
formed the  defendant  of  the  offense  with 
■which  he  was  sought  to  be  charged,  and,  un- 
der our  statute,  was  sufficient. 

The  second  error  Is  founded  upon  the  action 
of  the  court  In  allowing  special  counsel  to  ap- 
pear to  aid  the  prosecuting  attorney  in  the 
trial  of  the  cause;  but,  in  our  opinion,  the  ac- 
tion of  the  court  in  this  matter  was  within 
Its  discretion,  and,  no  abuse  thereof  being 
shown  by  the  record,  such  discretion  will  not 
be  interfered  with  here. 

A  portion  of  the  third  ground  upon  which 
reversal  is  sought  attacks  the  information,  as 
to  which  it  is  not  necesaary  that  anything 
further  should  be  said. 

The  other  ground  alleged  under  this  point 
is  that  the  evidence  was  such  that  the  court 
should  have  taken  the  case  from  the  jury,  and 
discharged  the  defendant.  But,  since  there 
was  testimony  tending  to  show  every  fact 
necessary  to  establish  the  guilt  of  defendant, 
we  think  the  action  of  the  court  In  refusing 
to  take  the  case  from  the  Jury  was  what  it 
should  have  been. 

The  fourth  assignment  of  error  Is  founded 
upon  the  action  of  the  court  In  admitting,  and 
refusing  to  admit,  evidence  offered  upon  the 
trial,  and  raises  the  question  as  to  the  suf- 
ficiency of  the  evidence  to  support  the  ver- 
diet.  The  action  of  the  court  upon  the  trial 
In  allowing  leading  questions  Is  strongly  ur- 
ged as  having  been  prejudicial  error,  but 
this  is  a  matter  so  largely  In  the  discretion  of 
the  lower  court  that,  except  In  an  extreme 
case,  its  action  will  not  be  Interfered  with, 
and  that  extreme  case  is  not  made  to  appear 
from  this  record.  As  to  the  admission  of  tes- 
timony objected  to,  and  the  refusal  to  admit 
testimony  ofCered,  It  is  sufficient  to  say  that 
we  have  carefully  examined  the  statement  of 
facts,  and  fail  to  find  in  the  rulings  therein 
disclosed  any  ground  for  reversal.  Upon  the 
question  of  the  insufficiency  of  the  evidence 
to  support  the  verdict,  there  was,  as  we  have 
already  seen,  testimony  tending  to  show  ev- 
ery necessary  fact;  and  this  being  so,  and 
the  jury  having  acted  thereon,  and  rendered 
a  verdict,  and  the  court  which  tried  the  cause 
and  heard  the  te-stlmony  given  having  refused 
to  interfere  with  such  verdict,  the  Insuffi- 
ciency of  the  testimony  Is  not  so  apparent 
from  the  record  as  to  warrant  us  In  setting 
aside  the  verdict.  The  Judgment  and  sen- 
tence will  be  affirmed. 

SCOTT,  ANDERS,  DUNBAR,  and  GORr 
DON,  J  J.,  concur. 


(15  Wash.  466) 

J.  F.  HART  LUMBER  CO.  v.  RUCKER. 

(Supreme  Court  of  Washington.     Nov.  9,  1896.) 

School  Lashs— Lease — Impiiovembnts— Appkais- 

AL— Bale— Tii>B  Lands— Bvidencb 

— Pkima  Facie  Case. 

1.  In  an  action  by  an  assignee  of  a  lessee  of 
school  lands  to  recover  from  the  purchaser  there- 


of the  appraised  value  of  the  improvements  up- 
on the  land  purchased,  evidence  that  the  leasee, 
H.,  made  certain  improvements  thereon,  and 
assigned  his  claim  therefor  to  plaintiff,  is  suffi- 
cient to  establish,  prima  facie,  plaintiff's  right 
to  recover,  though  such  improvements  were 
made  in  pursuance  of  an  agreement  hetwe«i  th*- 
le^ee  and  other  persons  as  to  their  ownership. 

2.  Where  the  board  of  county  commissioners 
makes  a  lease  puriwrting  to  give  the  righc  to  the 
lessee  named  therein  to  take  possession  of  the 
lands  described,  and  thereunder  possession  Lt 
taken,  and  improvements  made,  a  stranger  to 
the  transaction,  who  would  otherwise  be  liable 
for  the  value  of  the  improvements,  cannot  ob- 
ject to  an  irregularity  in  the  making  of  the 
lease. 

3.  That  improvements  upon  school  lands  were 
appraised  by  the  board  of  county  commissioners 
before  a  sale  of  the  lands  may  be  shown  by  the 
county  records,  and  by  proof  of  what  transpired 
at  the  time  of  tiie  sale. 

4.  That  an  appraisement  of  improvements  up- 
on school  lands,  made  by  the  board  of  c-ounty 
commissioners  before  a  sale  of  the  land,  was 
fraudulent,  is  a  matter  of  defense,  and  mast  be 
proved,  in  an  action  to  recover  from  the  purchas- 
er the  appraised  value  of  the  improvements. 

5.  At  a  sale  of  school  lands,  where  a  lot  is  in 
form  struck  off  to  one  person  with  the  under- 
ataiuling  that  auoiher  is  to  become  the  purchas- 
er, and  tlie  second  person  carries  out  the  agree- 
ment by  having  his  name  entered  as  purchaser, 
and  pays  the  10  per  cent,  of  the  pnrcnase  price 
required  to  consummate  the  sale,  he  cannot 
avoid  the  contract  on  the  ground  that  he  was 
not  in  fact  the  purchaser  at  tie  sale. 

6.  In  a  sale  of  school  lands,  the  appraisement 
having  stated  that  certain  improvements  were 
upon  a  lot  designated,  a  purcliaser  of  such  lot 
must  be  presumed  to  have  bid  with  tlie  expecta- 
tion that  he  must  pay  to  the  owner  thereof  the 
amount  of  such  appraisement,  and  he  cannot 
take  advantage  of  the  fact  that  some  portion  of 
the  improvements  were  upon  tide  land  in  front 
of  the  upland  purchased  by  him. 

Appeal  from  superior  court,  Snohomish  coun- 
ty;  John  C.  Denney,  Judge. 

Action  by  the  J.  F.  Hart  Lumber  Company 
against  Wyatt  J.  Rucker  to  recover  the  valu-? 
of  improvements  made  upon  school  lands  un- 
der lease.  From  a  judgment  of  nonsuit,  plain- 
tiff appeals.     Reversed. 

0.  W.  Seymour,  Stiles  &  Stevens,  Coleman 
&  Hart,  and  Sapp  &  Lysons,  for  appellant. 
Bell  &  Austin  and  Crowley,  Sullivan  &  Cross- 
cup,  for  respcndent. 

HOYT,  C.  J.  This  action  was  brought  to  re- 
cover of  the  purchaser  of  school  lands  the  ap- 
praised value  of  the  improvements  upon  ibe 
land  purchased.  After  the  evidence  on  fbe 
part  of  the  plaintiff  was  all  In,  the  court,  upon 
motion  of '  defendant,  giunted  a  ncHisult,  and 
the  question  presented  on  this  appeal  is  as  to 
whether  or  not  the  evidence  made  out  a  prima 
facie  case  against  the  defendant.  The  respond- 
ent sets  out  in  his  brief  five  propositions  as  to 
which  it  was  necessary  that  the  plaintiff  should 
tatroduce  evidence,  and  concedes  that,  if  evi- 
dence sufficient  to  prima  facie  establish  each 
of  these  live  propositions  was  Introduced  by 
the  plaintiff,  the  motion  for  a  nonsuit  was 
wrongfully  granted.  These  five  propo8ition.s 
are  stated  In  said  brief  as  follows:  "First. 
John  F.  Hart  made  upon  lot  number  11,  sec- 
tion 16,  township  i-t)  N.,  R.  5  E.,  W.  M.,  cer- 
tain large  and  valuable  permanent  Improve- 
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meats,  consisting  of  a  sa'wmill,  and  improvc- 
meuta  pertaining  thereto,  and  dyking  and 
slashing.  Second.  Tiiese  improvements  were 
luade  by  said  Hart  after  obtaining  from  tlic 
state  a  valid  lease  of  said  lot  from  the  autbor- 
ized  agents  of  the  state.  Tbird.  Tbese  im- 
provements were  subject  to  appraisement,  and 
were  appraised  according  to  law  by  the  au- 
thorized agents  of  tlie  state.  Fourth.  Tbe  de- 
fendant, Wj-att  J.  Ruclier,  became  a  purchaser 
of  said  lot.  Fifth.  The  plaintiff;  Hart  Lumber 
Company,  became,before  the  commencement  of 
this  action,  the  owner  of  full  aad  complete 
right  and  title  to  the  claim  made  against  the 
defendant,  Wyatt  J.  Rucker,  for  the  appraised 
value  of  said  improvements." 

As  to  the  first  proposition^  tbere  was  abun-. 
daut  testimony  to  show  that  certain  Improve- 
meuts  had  been  made  upon  the  land  In  ques- 
tion, that  the  same  had  l>een  made  by  one 
John  F.Hart,  and  that  his  interest  therehi 
bad  been  assigned  to  the  plaintiff.  This  testi- 
mony, primia  facie  at  least,  establlslied  the 
tirst  proposition,  and  this  prima  facie  stiowing 
was  not  overcome  by  reason  of  the  fact  that 
these  improvements  were  made  by  Hart  in 
pursuance  of  an  agreement  between  himself 
and  other  persons  as  to  their  ownership.  Not- 
withstanding the  existence  of  this  agreement, 
the  improvements  having  been  put  upon  the 
land  by  Hart,  and  be  having  assigned  bis  claim 
therefor  to  the  plaintiff,  was  sufficient,  at  least 
pi-ima  facie,  to  establish  the  right  of  plaintiff 
to  recover  the  value  of  the  improvements. 

The  second  proposition  was  clearly  establish- 
ed. If  the  board  of  county  commissioners  had 
authority  to  make  the  lease  Introduced  in  evi- 
dence; and  whether  or  not  they  had  such  au- 
thority could  not  concern  the  defendant.  It 
purported  to  give  the  right  to  the  lessee  nameJ 
therein  to  take  possession  of  the  land  in  ques- 
tion, and  thereunder  possession  was  taken,  and 
improvements  made,  and  a  stranger  to  the 
transaction,  who  would  otherwise  be  liable  for 
tbe  value  of  the  Improvements,  could  not  es- 
cape such  liability  by  reason  of  any  irregular- 
ity in  the  making  of  the  lease.  That  these  Im- 
provements were  appraised  by  the  board  of 
euunty  commissioners  before  the  sale  was  at- 
tempted to  be  shown  by  the  introduction  of 
copies  of  a  portion  of  the  records  of  Snohom- 
ish county,  and  by  proof  as  to  what  transpired 
at  tbe  time  of  the  sale.  These  were,  In  our 
opinion,  sufficient  to  prima  facie  establish  the 
fact  of  such  appraisal.  But,  even  if  they  were 
not,  defendant  is  not  In  a  ijosltloa  to  question 
the  fact  that  an  appraisement  had  been  made. 
A  letter  from  him  to  the  board  of  state  land 
^■ommlssioners  was  Introduced  in  evidence,  up- 
on which  he  asked  such  board  to  act  officially; 
and  in  that  letter  there  was  a  statement  that 
the  improvements  on  the  lot  had  been  ap- 
praised. Just  before  the  sale,  at  the  sum  of 
$48,U00.  Having  stated  this  tact  as  a  founda- 
tion for  a  claim  for  relief  by  the  board,  he 
tiiereafter  was  not  in  a  condition  to  deny  the 
fact  of  such  appraisement  in  any  matter  grow- 
ing out  of  the  alleged  purchase  by  him  of  the 


lot  in  question.  It  is  true  that  In  such  letter 
lie  claimed  that  the  appraisement  was  fraudu- 
lent, and  that  tbe  actual  value  of  the  Improve- 
ments did  not  exceed  tbe  sum  of  $8,000.  But, 
if  tbe  appraisement  was  actually  made,  proof 
of  that  fact  would  be  autilcient  to  make  out  a 
prima  facie  case  In  favor  of  the  plaintiff;  and. 
If  the  fact  that  It  was  fraudulent  would  con- 
stitute a  defense^  the  fraud  vrould  have  to  be 
pr6v«i. 

As  to  tbe  fourth  proposition,  it  sufficiently 
appeared  from  the  evidence  that  the  lot  in 
question,  with  others,  was  In  form  struck  off 
to  James  J.  Hill,  but  that  at  the  time  it  was 
so  struck  off  it  was  understood  that  defendant 
was  to  tiecome  the  purchaser  of  the  lot  In  ques- 
tion, and  James  J.  Hill  of  the  other  lands  in- 
cluded In  the  parcel  sold.  This  understand- 
ing was  carried  out  by  the  defendant's  name 
being  entered  as  purchaser  of  the  lot  in  ques- 
tion, and  by  the  payment  by  him  of  the  10  per 
cent,  of  the  purchase  price  required  to  con- 
summate the  sale.  Under  these  circumstan- 
ces, lie  is  not  in  a  condition  to  claim  that  he 
was  not  in  fact  the  purchaser  of  the  lot  In 
question,  and  especially  is  this  so  in  view  of 
the  fact  that  in  the  letter  hereinbefore  referred 
to  he,  though  seeking  to  avoid  the  sale,  did  not 
claim  that  he  was  not  in  fact  the  purchaser  at 
such  sale. 

The  fifth  proposition  lias  been  substantially 
covered  by  what  was  said  as  to  the  first.  If 
others  than  Hart  were  Interested  in  the  Im- 
provements, that  fact  did  not  appear  of  rec- 
ord, and  a  conveyance  by  him  to  the  plaintiff 
would,  at  least  prima  ficle,  convey  a  good  title. 

There  was  then.  In  our  opinion,  testimony 
tending  to  establish  each  of  the  facts  necessaiy 
to  enable  the  plaintiff  to  recover.  If,  under  the 
law,  there  could  have  been  any  appraisement 
of  the  improvements  upon  the  land  by  the 
commissioners  at  the  time  It  was  made.  From 
what  is  said  in  the  briefs  it  Is  probable  that 
the  court  construed  the  case  of  Holm  v.  l^rater, 
7  Wash.  207,  34  Fac.  »19,  to  negative  the 
right  of  the  commissioners  to  make  such  ap- 
praisement. What  was  held  In  that  case  was 
that,  an  appraisement  of  the  improvements  hav- 
ing been  once  made,  the  fact  that  other  Im- 
provements were  placed  thereon  before  the  sale 
would  not  entitle  the  owner  thereof  to  a  second 
appraisement.  But  hi  the  case  at  bar  there 
was  nothing  tending  to  show  that  there  had 
been  any  appraisement  of  the  Improvements 
prior  to  the  one  In  controversy.  It  is  true  tliat 
there  was  some  testimony  tending  to  show  that 
an  appraisement  of  the  land  had  been  before 
made.  But  If,  from  that  fact,  an  hiference 
would  flow  that  the  improvements  had  also 
been  appraised,  such  inference  was  negatived 
by  testimony  showing  that  the  commissioners 
understood  that  the  appraisal  of  the  improve- 
ments must  be  as  of  the  day  of  the  sale. 

We  have  not  overlooked  the  extended  and 
able  discussion  as  to  tbe  rights  of  the  parties 
growing  out  of  the  alleged  fact  that  much  of 
these  Improvements  were  on  tide  lands  in  front 
of  the  lot,  and  not  upon  the  lot  itself;   but,  un- 
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der  onr  view  of  the  law,  the  defendant  is  not  in 
a  position  to  take  advantage  of  that  fact,  if 
fact  it  was.  Tlie  appialaement  baTing  stated 
that  the  impfovements  were  upon  the  lot  In 
controversy,  the  defendant  mvist  be  presumed 
to  have  bid  with  the  expectation  tliat  he  mnst 
pay  to  the  owner  thereof  the  amount  of  such 
appraisement;  and  while  we  will  not  now  de- 
cide as  to  the  liability  of  the  purchaser  for  im- 
provements appraised  as  a  part  of  the  land  pur- 
chased, if  in  fact  tliey  are  upon  an  entirely  dif- 
ferent lot,  we  do  hold  tliat  under  the  circum- 
stances disclosed  by  the  evidence  in  tliis  case 
the  purchaser  cannot  take  advantage  of  the 
fact  ttiat  some  portion  of  the  improvements 
were  upon  tide  land  in  front  of  the  upland  pur- 
cltased  by  tiim.  As  to  what  would  Ite  tbe  ef- 
fect upon  the  rights  of  the  owner  of  Improve- 
ments upon  school  land  to  collect  their  ap- 
praised value  from  tbe  purcliaser  thereof  if  such 
hnprovements  liad  been  fraudulently  made  or 
appraised,  we  shall  not  now  decide.  It  Is  suffi- 
cient to  say  that  at  the  time  plaintiff  rested  tliere 
was  no  sufficient  showing  tliat  the  right  of 
plaintiff  to  recover  had  been  affected  by  any 
fraud  in  the  appraisement  The  Judgment  will 
be  reversed,  and  tbe  cause  remanded,  with  in- 
structions to  deny  the  motion  for  nonsuit,  and 
proceed  with  the  trial  of  the  cause  in  accord- 
ance with  this  opinion. 

SOOTT.  ANDERS,  and  GORDON,  JJ,  con- 
cur. 


015  CaL  16) 

HERRIMAN  et  al.  v.  MENZIBS  et  aL     (No. 
16,991.)  ■ 

(Supreme  Conrt  of  California.     Nov.  T.  1896.) 

CONTKAOT — RbSTKICTION    OF    TRADB — HONOPOLT — 

Pdbuc  Poliot— Validity. 

A  contract  provided  for  the  formation  of  an 
association  l>etween  several  firms  and  indivld- 
nals  "to  govern  and  control  the  business  of 
master  stevedores,  to  be  carried  on  by  its  mem- 
bers, and  to  divide  the  profits  and  losses  of  said 
business  so  carried  on."  The  association  was  to 
continue  for  five  years,  and  was  given  power, 
tbronjfh  a  majority  vote,  to  fix  a  schedule  of 
charpes;  and  it  was  agreed  that  each  member 
would  do  no  work  for  lower  prices.  Each 
member  was  to  carry  on  the  business  in  its  or 
his  own  name,  as  theretofore,  for  the  benefit  of 
the  nasociation,  and  render  regular  statements 
to  the  ftssociation.  The  agreement  was  to  cov- 
er all  business  done  by  any  of  its  members  in 
the  state,  and  provided  that  any  member  vio- 
lating the  contract  should  pay  to  the  association 
a  certain  amount  as  liquidated  damages.  Held, 
that  the  contract  did  not  create  a  monopoly  to 
nndnly  restrict  the  business  of  stevedoruig,  in 
contravention  of  public  policy. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  H. 
Troutt,  Judge. 

Action  by  Albert  Herriman  and  others 
against  Stuart  Menzies  and  others  on  a  con- 
'  tract.  From  a  Judgment  in  favor  of  plalo- 
tiffs,  defendants  appeal.    AHlrmed. 

Henry  N.  Clement,  for  appellants.  T.  C. 
Ooogan,  for  respondenta. 

i   *  Rehearing  deuiea. 


VAN  FLEET,  J.  In  this  case  the  defend- 
ants appealed  to  this  court  from  tbe  judg- 
ment and  from  an  order  denying  a  motion 
for  a  new  trial.  The  appeal  from  the  Judg- 
ment was  heretofore  dismissed,  and  the  or- 
der denying  a  new  trial  affirmed.  In  depart- 
ment Herriman  v.  Menzies,  44  Pac.  060. 
Subsequently  the  order  dismissing  tbe  ap- 
peal from  the  Judgment  was,  upon  petition 
therefor,  set  aside,  and  a  hearing  of  the  mo- 
tion ordered  in  bank.  Since  the  last  order, 
the  appeal  from  the  Judgment  has  been  sub- 
mitted  upon  the  merits,  but  without  a  waiver 
of  said  motion  to  dismiss. 

^he  appeal  from  the  Judgment  Inrolves 
but  one  question,— whether  the  complaint 
states  a  cause  of  action.  The  objection 
urged  is  that  the -contract  which  forms  the 
basis  of  the  action,  and  under  which  the  ac- 
counting is  asked,  is  contrary  to  public  poli- 
cy, and  void.  The  contract  Is  set  out  In  tuec 
verba.  It  provides  for  the  formation  of  an 
association  between  several  firms  and  Indi- 
viduals engaged  In  the  business  ot  stevedor- 
ing in  the  city  of  San  Francisco  under  the 
name  of  the  Master  Stevedores'  Association, 
"to  govern  and  control  the  business  of  mas- 
ter stevedores,  to  be  carried  on  by  its  mem- 
bers, and  to  divide  the  profits  and  losses  of 
said  business  so  carried  on."  The  associa- 
tion is  to  continue  five  years.  Certain  offi- 
cers, consisting  of  president,  vice  president 
and  secretary,  whose  duties  are  defined,  and 
a  standing  committee  for  the  auditing  of 
accounts  of  the  members,  are  provided  for. 
The  association  is  given  power  through  a 
majority  vote  of  Its  members  to  "fix  a  sched- 
ule of  pricea  or  charges  for  any  and  all  work 
as  stevedores  to  be  done  and  performed  by 
Its  members,  and  they  hereby  agree  that  they 
will  each  of  them  observe  and  abide  by  such 
schedule  of  prices  or  charges,  and  that  none 
of  them  will  do  or  perform  any  such  wort 
at  or  for  less  or  lower  prices,  or  suffer  or  al- 
low any  discount  to  be  made  therefrom,  ex- 
cept as  may  be  allowed  or  authorized  by  the 
association."  "(9)  Each  of  the  firms  and 
parties  hereto  Is  to  carry  on  the  business  of 
master  stevedores,  according  to  the  provi- 
sions of  this  agreement,  in  their  own  names 
as  heretofore,  for  the  benefit  of  this  associa- 
tion; and  each  agree  to  do  so  in  an  efficient 
and  economical  manner,  and  tliat  their  dis- 
bursements shall  be  subject  to  examination 
and  approval  or  disapproval  as  herein  pro- 
vided." Each  member  Is  required  to  keeT> 
full  and  correct  accounts  of  the  business 
done  by  him,  including  all  receipts  and  dis- 
bursements, and  render  statements  there 
of  at  stated  intervals  to  the  association.  The 
agreement  covers  all  business  done  by  any 
of  the  members  in  San  Francisco  and  the 
other  ports  in  the  state,  and  provides  that 
any  member  violating  any  provision  of  the 
contract  shall  pay  to  the  association  a  cer- 
tain amount  as  liquidated  damages. 

It  is  contended  that  the  contract  contem- 
plates an  Ulegal  scheme  and  combination  to 
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stifle  competition  in  the  stevedoring  business, 
and  is  in  restraint  of  trade,  and  tliat  its  ef- 
fect is  to  create  a  monopoly;    and  that  in 
these  respects  it  contravenes  public  policy, 
and  is  opposed  to  good  morals,  and  so  con- 
stitutes no  proper  basis  for  an  action  either 
at  law  or  in  equity.    We  are  unable  to  coin- 
cide In  this  construction  of  the  contract,  or 
to  perceive  anything  therein  which  renders 
it  invalid  upon  the  grounds  stated.    The  ob- 
jection that  its  effect  is  to  create  a  monopoly 
in  and  unduly  restrict  the  business  of  steve- 
doring does  not  And  support  in  its  terms. 
A  monopoly  exists  where  all  or  so  nearly  all 
of  an  article  of  trade  or  commerce  within  a 
community  or  district  is  brought,  within  the 
bands  of  one  man  or  set  of  men  as  to  prac- 
tically bring  the  handling  or  production  of 
the  commodity  or  thing  within  such  single 
control,  to  the  exclusion  of  competition  or 
free  traffic  therein.    Anything  less  than  this 
is  not  monopoly.    Webster  defines  it  as  "the 
sole    power    of    dealing  in    any  species  of 
goods,"  and  Bouvter  as  "the  abuse  of  free 
commerce,  by  which  one  or  more  individuals 
have  procured  the  advantage  of  selling  all 
of  a  i»articular  kind  of  merchandise."    And 
these  definitions  accord  with  that  given  by 
later  writers.    Spell.  Trusts,  §  133.    An  agree- 
ment, the  purpose  or  effect  of  which  Is  to 
create  a  monopoly,  is  unlawful  If  It  relate 
to  some  staple  commodity,  or  thing  of  gen- 
eral requirement  and  use  or  of  necessity,  and 
not  something  of  mere  luxury  or  convenience. 
Assuming  that  the  business  of  stevedoring  Is 
a   thing  which  is  the  proper  subject  of  a 
monopoly  within  this  definition,  there  Is  noth- 
ing in  this  agreement  to  render  It  obnoxious 
to  that  objection,  nor  anything  to  show  that 
it  will  operate  to  imlawfully  restrain  trade. 
It  nowhere  appears  therefrom  that  the  par- 
ties to  this  contract,  by  the  combination  of 
their  business  Interests  provided  for,  are  in 
the  control,  or  anything  like  the  control,  of 
that  business  in  San  Francisco,  to  an  extent 
to  enable  them  to  exclude  competition  there- 
in, or  control  the  price  of  such  labor  or  busi- 
ness.    There  is  absolutely  nothing  to  show 
that  they  comprise  more  than  the  most  insig- 
nificant part  or  fraction,  either  in  number 
or  volume  of  business,  of  those  engaged  in 
that  trade  in  this  community.    We  are  not 
at  liberty  to    indulge    in    Inferences  which 
would  restrict  the  parties  In  their  right  to 
combine  their  Interests.    Parties  are  to  be 
given  the  widest  latitude  to  make  contracts 
with    reference    to    their    private  interests 
(Printing  Ck).  v.  Sampson,  L.  R.  19  Eq.  46o), 
and  the  Invalidity  of  such  contracts  Is  never 
to  be  Inferred,  but  must  be  clearly  made  to 
appear.    Appellant  says  that  the  purpose  of 
this  contract  is  expressly  declared  as  that  of 
"controlling   the    business    of   stevedoring," 
and  that  this  implies  an  improper  restriction 
of  that  business  and  a  monopoly.    But  the 
language  of  the  contract  is,  "to  govern  and 
control  the  business  of  master  stevedores,  to 
be  carried  on  by  Its  members."    This  Is  a 


very  different  thing  from  a  combination  to 
control  the  entire  business  of  stevedoring. 
Combinations  between  Individuals  or  firms 
for  the  regulation  of  prices,  and  of  competi- 
tion In  business,  are  not  monopolies,  and  are 
not  unlawful  as  In  restraint  of  trade,  so  long 
as  they  are  reasonable,  and  do  not  Include 
all  of  a  commodity  or  trade,  or  create  such 
restrictions  as  to  materially  affect  the  free- 
dom of  commerce.  Say  the  supreme  court  of 
Illinois,  in  People's  Gaslight  &  Coke  Co.  v.  Chi- 
cago Gaslight  &  Coke  Co..  20  ni.  App.  492: 
"The  tendency  of  the  courts  Is  to  regard 
contracts  In  partial  restraint  of  competition 
with  less  disfavor  than  formerly,  and  the 
strictness  of  the  ancient  rule  has  been  great- 
ly modified  by  the  modem  cases.  Maule,  J., 
in  Proctor  v.  Sargent,  2  Scott,  N.  R.  289,  re- 
marked that:  'Many  persons  who  are  well  in- 
formed upon  the  subject  entertain  an  opinion 
that  the  public  would  be  better  served  If, 
by  permitting  restrictions  of  this  kind,  en- 
couragement were  held  out  to  Individuals  to 
embark  large  capitals  in  trade,  and  that  it 
would  be  expedient  to  allow  parties  to  enter 
Inlo  any  description  of  contract  for  that  pur- 
pose that  they  might  find  convenient.'  Green- 
hood,  Pub.  Pol.  689,  and  cases  cited."  And 
in  Skrainka  v.  Scharringhausen,  8  Mo.  App. 
522,  It  Is  said:  "The  old  doctrine  of  the  com- 
mon law  that  contracts  In  restraint  of  trade 
are  void  Is  no  longer  to  be  rigorously  insisted 
uiK>n  precisely  as  it  was  Insisted  upon  In 
the  earlier  cases  in  which  It  was  announced. 
It  has  been  modified  by  the  more  recent  de- 
cisions, as  the  laws  of  trade  have  become 
better  understood  during  the  development  of 
our  commercial  system,  and  the  changes 
which  have  been  Introduced  In  the  social 
System.  Presbury  v.  Fisher,  18  Mo.  50;  Long 
V.  Towl,  42  Mo.  545.  It  is  not  that  contracts 
in  restraint  of  trade  are  any  more  legal  or 
enforceable  now  than  they  were  at  any  for- 
mer period,  but  that  the  courts  look  different- 
ly at  the  question  as  to  what  Is  a  restraint  of 
trade." 

We  find  nothing  In  the  terms  of  the  present 
agreement  which  would  necessarily  woik  an 
unreasonable  restriction  In  the  manner  of'  con- 
ducting the  business  In  question,  or  which 
would  necessarily  interfere  with  the  freedom 
or  right  of  others  not  parties  to  the  contract 
to  engage  in  and  carry  on  such  business.  The 
parties  themselves,  it  Is  true,  have  combined 
their  business  as  severally  carried  on  by  them, 
and  have  agreed  to  be  Iwamd  by  a  schedule  or 
rate  of  charges  to  be  fixed  by  the  association; 
but  this  hi  itself  is  not  an  unlawful  restraint 
of  trade  so  long  as  It  does  not  appear  that 
the  rates  to  be  charged  are  unreasonable,  or 
the  restriction  such  as  to  preclude  a  fair  com- 
petition with  others  engaged  in  the  business. 
In  Collins  V.  Locke,  4  App.  Cas.  674,  H  Is  held 
that  where  the  object  of  an  agreement  was  to 
parcel  out  the  stevedoring  business  of  the  port 
of  Melbourne  among  the  parties  to  It,  and  so 
prevent  competition,  at  least  among  them- 
selves, and  reasonably  keep  up  the  price.  It 
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waa  not  invalid,  though  its  eff«ct  might  be  to 
create  a  partial  restraint  upon  the  power  of  the 
partlea  to  exercise  their  trade.  In  Assoclaticai 
V.  Walsh,  2  Daly,  1,  where  an  agreement  not 
materially  unlilce  the  present  was  entered  hito 
between  master  stevedores,  fixing  a  rate  of 
prices  to  be  charged  by  the  members  In  their 
business,  and  making  a  penalty  for  any  mem- 
.  ber  doing  work  for  less,  and  an  action  waa 
broughft  to  enforce  such  penalty  for  a  default 
by  one  of  the  members,  it  was  held  ttiat  such 
an  association  was  not  an  unlawful  comlahia- 
tion,  as  injurious  to  trade  or  commerce,  nor 
the  reatricUons  unlawful,  as  being  in  restraint 
of  trade.  "An  agreement  between  a  number  of 
persons  to  act  concertedly  in  tixlng  prices  at 
which  they  will  sell  a  particular  product  in  a 
particular  city  is  not  illegal,  as  bebig  in  re- 
straiot  of  trade,  unless  H  appears  that  they 
have  a  mon<^)oly  of  that  product."  Ray, 
Contract.  Lim.  p.  ZiS,  and  cases  there  cited. 
See,  also,  People's  Gaslight  &  Coke  Go.  v. 
Chicago  Gaslight  &  Coke  Co.,  supra;  SIciainka 
V.  Scharrlnghausen,  supra;  Ontario  ISalt  Co. 
V.  Merchants'  Salt  Co.,  18  Grant  (U.  O.)  542; 
Roller  Co.  v.  Cushman,  143  Mass.  353,  »  N. 
E.  629.  In  Ontario  Salt  Co.  v.  Merchante'  Salt 
Co.,  supra,  speaking  of  an  agreement  of  similar 
import  between  salt  manufacturers  to  keep  up 
the  price  of  that  commodity,  it  is  said:  "I 
Imow  of  no  rule  of  law  ever  having  existed 
which  prohibited  a  certain  munber  (not  all)  of 
the  producers  of  a  staple  commodity  agreeing 
not  to  sell  below  a  certain  price;  and  nothing 
in<»-e  than  this  lias  been  agreed  to  by  the  par- 
ties here."  We  ilnd  nothing  necessarily  In- 
consistent with  the  doctrine  of  these  cases  in 
the  cases  cited  by  appellants.  In  the  case  of 
Factor  Co.  v.  Adler,  90  Cal.  117.  27  Pac.  37. 
the  language  relied  upon  tias  express  reference 
to  contracts  "entered  into  with  the  object  and 
view  of  controlling  and  necessarily  suppressing 
the  supply,  and  thereby  enhancing  the  price  of 
articles  of  actual  necessity."  In  Lumber  Co. 
V.  Hayes,  76  Cal.  387,  393,  18  Pac.  391,  393, 
in  the  language  of  the  court:  "The  very  es- 
sence and  mainspring  of  the  agreement— 4he 
illegal  object— 'was  to  form  a  combination 
among  all  the  manufacturers  of  lumber  at  or 
near  Felton,  for  the  sole  purpose  of  increasing 
the  price  of  lumber,  Ihniting  the  amount  there- 
of to  l)e  manufactured,  and  give  plaintiff  con- 
trol of  all  lumber  manufactured.'  "  In  Vulcan 
Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal. 
510,  31  Pac.  581,  the  contract  precluded  the 
parties  absolutely  from  shipping  to,  or  selling 
the  commodity  within,  a  large  part  of  the  ter- 
ritory of  the  United  States,  and  restricted  the 
output  of  the  powder  within  the  territory 
wherein  the  parties  were  at  liberty  to  sell; 
and  it  was  held  that  the  contract  was  void,  Slb 
in  restraint  of  trade.  The  cases  from  other 
states  relied  upon  are  as  clearly  distinguish- 
able from  the  present  as  are  the  foregoing. 
After  a  careful  review  of  all  the  authorities, 
we  are  unable  to  say  from  the  teims  of  the 
present  contract  that  it,  to  any  extent,  trenches 
upon  the  rule  of  public  policy  invoked,  or  that 


there  is  anything  within  its  provisions  which 
should  preclude  the  parties  thereto  from  en- 
forcing It.  This  conclusion  renders  the  motion 
to  dismiss  the  appeal  of  no  consequence.  Tbe 
judgment  is  affirmed. 

We  concur:  GAROTJTTB,  J.;  HARRI- 
SON, J.;  McFARLAND,  J.;  TEMPLE,  J.; 
HBNSHAW,  J. 


(114  Cal.  5SS) 

McMAHON  V.  THOMAS  et  al.     (S.  F.  359.) 
(Supreme  Court  of  California.     Oct  24,  1896.) 
Nbw  TaiAt,  — Notice  of  Motiox  —  ArroKSBr  or 

Recokd— W/nvER  OF  DsFBcrg. 

1.  A  notice  of  motion  for  a  new  trial  is  de- 
fective unless  signed  by  the  attorney  of  record 
for  the  moving  party. 

2.  M.  was  -attorney  of  record  for  defendants 
on  a  trial  wherein  they  recovered  judgment, 
but  on  appeal  L.  appeared  as  one  of  the  attor- 
neys, signing  Ins  name  to  the  notice  of  appeal, 
and  making  the  argument.  In  a  second  trial 
M.  appeared,  and  moved  that  J.  he  substitutjvl 
as  defendants'  attorney,  but  no  formal  sabsti- 
tution  was  made.  J.  conducted  the  second  tri- 
al for  defendants,  and,  after  judgment  against 
them,  notice  of  a  motion  for  new  trial  was 
served  on  plaintiff,  which  was  signed  by  L. 
alone.  Bda,  that  the  uotic^  was  iusutficient,  t>e- 
cause  not  signed  by  an  attorney  of  record. 

3.  Piaintiff  did  not  waive  his  objection  to 
such  defect  by  acquiescing  in  L.'s  appearance 
on  the  appeal. 

Department  1.  Appeal  from  superior  conrt, 
San  Benito  county;  John  H.  Logan,  Judge. 

Action  by  one  McMohon  against  Thomas  and 
others.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal.     Affirmed. 

L.  W.  Jefferson  and  William  A.  Beasly,  for 
appellants.     Briggs  &  Hudner,  for  respondent. 

VAN  FLEET,  J.  At  the  hearing  In  the 
court  ticlow  of  the  defendants'  motion  for  a 
new  trial,  which  was  made  upon  the  minut*« 
of  the  court,  plaintiff  objected  to  the  hearing, 
and  asked  that  the  motion  be  denied,  upon 
the  ground  that  no  proper  notice  of  the  motion 
had  been  given,'  in  that  the  notice  of  motion 
was  not  signed  by  the  attorney  of  record  of  de- 
fendants in  the  cause.  The  judge  reserved  bis 
ruling  on  the  objection,  stating  that  he  would 
consider  and  determine  the  same  In  disposing 
of  the  motion.  Subsequently  he  made  an  or- 
der denying  the  motion  for  a  new  trial,  from 
which  order  defendants  have  appealed;  and 
plaintiff,  having  preserved  his  said  objection 
in  the  settlement  of  the  statement,  now  renews 
the  objection  in  this  court,  and  asks  that  the 
order  denying  a  new  tilal  be  affirmed  upon 
that  ground,  without  inquiry  Into  the  merits. 
If  the  objection  is  well  taken,  this  would  seem 
to  be  the  proper  practice.  Gumpel  v.  Cast.ig- 
netto,  97  Cal.  16,  31  Pac.  898;  In  re  Ryer'a 
Estate,  110  Cal.  .'-.56,  42  Pac.  1082. 

G.  B.  Montgomery  was  the  attorney  of  record 
for  the  defendants  in  the  court  below.  He 
alone  signed  the  answer.  The  first  trial  result- 
ed in  a  judgment  for  defendants.  Plaintiff 
moved  for  a  new  ti'ial,  which  was  granted. 
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and  from  that  order  the  defendants  appealed 
to  this  court.  39  Pac.  783.  Upon  that  appeal 
Ia  W.  JeSerson,  Esq.,  appeared  as  one  of  the 
attorneys  for  defendants.  He  signed  his  name 
with  that  of  the  attorney  of  record  to  the  no- 
tice of  appeal,  and  also  to  the  stipulation  as 
to  the  correctness  of  the  transcript  thereon, 
and  he  argued  that  appeal  in  this  court  That 
order  being  afiHrmed,  the  case  went  back  for  a 
new  trial,  and  when  It  came  up  in  the  lower 
court  Montgomery,  the  attorney  of  record,  ap- 
peared, and,  as  recited  in  the  statement,  "mov- 
ed the  court  that  J.  J.  May,  Esq.,  be  substitut- 
ed as  attorney  of  the  defendants  for  the  attor- 
neys theretofore  of  said  defendants,  and  upon 
said  motion  of  said  Montgomery  the  court  re- 
marked, 'Very  well;  file  your  written  consent;' 
but  no  consent  of  either  of  the  defendants,  or 
their  said  attorneys,  or  either  of  them,  was 
filed  with  the  clerk,  or  entered  upon  the  min- 
utes, and  no  notice  was  given  from  attorney 
to  client,  or  client  to  attorney,  at  said  or 
any  other  time,  of  any  application  for  such 
order.  Thereupon  said  J.  J.  May  alone  tried 
■aid  cause  on  behalf  of  the  defendants."  That 
trial  resulted  In  a  verdict  for  pialntift,  upon 
which  the  presmt  Judgment  was  entered. 
Within  due  time  the  .notice  of  motion  here  in 
question,  asking  a  new  trial  on  behalf  of  the 
defendants,  was  served  on  plaintiff's  attorneys. 
This  notice  was  signed  by  L.  W.  Jefferson 
alone,  as  attorney  for  the  defendants.  Subse- 
quent to  the  giving  of  said  notice,  on  July  22, 
1805,  when  the  motion  was  first  on  the  calen- 
dar of  the  superior  court  for  hearing,  Jeffer- 
son appeared,  and  had  the  clerk  continue  the 
same  to  a  later  date.'  This  was  in  the  presence 
of  counsel  for  plaintiff,  who  signified  his  assent 
by  saying,  "Very  well." 

It  is  conceded  that  no  formal  substitution  of 
attorneys  has  ever  been  Itad  la  said  cause,  and 
the  questions  arising  are:  (1)  Do  the  facts  stat- 
ed, which  all  appear  from  the  settled  state- 
ment, show  the  service  of  any  authorized  no- 
tice of  motion?  And,  (2)  if  not,  has  plaintiff 
waived  the  right  of  objection  thereto?  That 
no  attorney,  other  than  the  attorney  of  record, 
Is  authorized  to  sign  a  notice  of  motion  for  a 
new  trial  has  been  held  in  a  number  of  cases, 
and  may  now  be  regarded  as  well  settled.  It 
was  so  held  in  Hobbs  v.  Duff,  43  Gal.  491. 
In  that  case  there  were  several  defendants,  Mr. 
G.  F.  Sharp  being  the  attorney  of  record  for 
the  defendant  Duff.  The  notice  of  intention 
was  signed,  "O.  F.  &  W.  H.  Sharp,  Attorneys 
for  the  Defendants."  Neither  member  of  the 
firm  was  the  attorney  of  record  for  any  de- 
fendant but  Duff,  and  it  was  held  that  the  no- 
tice was  Ineffectual  as  to  any  defendant  but 
Duff.  So  hi  Prescott  v.  Salthouse,  53  Cal. 
221,  the  same  ruling  was  had.  The  facts  of 
that  case  were  not  entirely  dissimilar  from 
those  before  us.  Messrs.  Baggs  &  Tully  were 
the  attorneys  of  record  for  the  plahitiff.  At 
the  trial  the  court  made  an  order  "that  Julius 
Lee  be,  and  be  is  hereby,  associated  with 
Messrs.  Baggs  &  Tully  for  the  plaintiff." 
This  order  the  detk.  omitted  to  enter,  and  It 
was  afterwards  entered  nunc  pro  tunc  as  of 


the  day  it  was  made.  Mr.  Lee  participated  In 
the  trial  on  behalf  of  the  plaintiff,  and  the 
plaintiff's  notice  of  intention  to  move  for  a 
new  trial  was  signed  by  him  alone.  Objec- 
tions to  the  stifflciency  of  the  notice,  having 
been  properly  reserved,  were  sustained  by  this 
court,  it  being  held  that  an  order  associating 
an  attorney  is  imlmown  to  the  practice  as  pre- 
scribed by  the  Code  of  Civil  Procedure;  that 
the  Code  provides  only  for  the  substitution  of 
an  attorney,  and  that  without  such  substitu- 
tion an  attorney  has  no  authority  to  sign  a  no- 
tice of  motion  for  a  new  trial.  See,  also,  Whit- 
tle V.  Renner,  55  Cal.  395.  It  is  dear,  therefore, 
that  the  notice  in  question  was  of  no  avail,  un- 
less the  objection  thereto  has  been  waived.  Re- 
spondent urges  that  such  objection  has  been 
waived  by  the  fact  that  Mr.  Jefferson  has  been 
recognized  by  the  plaintiff's  attorney  as  an  at- 
torney of  record  in  the  case.  This  claim  is  bas- 
ed upon  the  fact  of  Mr.  Jefferson's  appearing 
without  objection  as"  attorney  for  the  defend- 
ants on  the  former  appeal,  above  mentioned. 
But  we  do  not  think  that  the  recognition  by 
the  attorneys  for  the  plaintiff  of  Mr.  Jefferson's 
right  to  appear  in  that  proceeding  can  be  in  any 
respect  construed  as  a  waiver  by  them  of  the 
present  objection.  It  has  been  repeatedly  held 
that  an  appeal  is  an  kidependent  proceeding, 
and  that  an  appellant  has  the  right  to  select 
any  counsel  to  represent  him  upon  an  appeal, 
regardless  of  who  may  have  appeared  as  at- 
torney of  record  in  the  court  below.  The  rec- 
ord does  not  show  that  Mr.  Jefferson  has  ever 
been  dealt  with  by  the  attorneys  for  plaintiff 
other  tiian  as  the  attorney  prosecuting  said  ap- 
peal. Furthermore,  as  appears  from  the  facts 
above  stated,  Mr.  Jefferson  was  not  recosniz^'d 
by  the  defendants  themselves  as  their  attor- 
ney of  record,  since  it  there  appears  that  when 
it  was  deemed  desU-able  to  have  Mr.  J.  J.  May 
substituted,  Mr.  Montgomery,  the  attorney  of 
record,  appeared  for  the  purpose  of  making 
that  motion. 

It  Is  further  contended  that  the  question  as 
to  the  regularity  of  the  notice  of  motion  for  a 
new  trial  is  concluded  by  the  recital  found  in 
the  bill  of  exceptions  that:  "In  due  time,  to 
wit,  on  July  11,  1895,  defendants  filed  herein, 
and  duly  served  upon  plaintifTs  attorneys,  their 
notice  of  motion  for  a  new  trial,  specifying 
therein  the  groimds  upon  which  the  motion 
would  be  made,"  etc.  If  the  recitals  of  the 
statement  stopped  there,  there  might  be  some 
ground  for  the  claim  based  upon  it,  but  the 
judge  immediately  proceeds  to  redte  the  facts 
as  to  the  service  of  notice  which  we  have  above 
stated,  and  which  show  that  no  such  effect  was 
Intended  by  the  language  just  quoted  as  is 
sought  to  be  placed  upon  it  by  the  defendants. 
We  find.  In  fact,  nothing  In  the  record,  which 
tends  to  show  a  waiver  by  the  plaintiff  of  his 
right  to  avail  himself  of  the  objection  now  urg- 
ed; and,  it  appearing  that  this  objection  has 
been  properly  taken  and  preserved,  and  that  it 
is  one  wnich  goes  to  the  very  life  of  the  mo- 
tion, we  see  no  escape— however  unsatisfac- 
tory to  dispose  of  a  case  upon  teclmicality— 
from  givhig  plaintiff  its  benefit  by  attUmlng 


Digitized  by 


Ljoogle 


734 


4G  PACIFIC  REPORTER. 


(GaL 


the  order  upon  tbat  ground.  Upon  the  appeal 
from  the  judgment  no  point  is  urged  for  a  re- 
versal. The  Judgment  and  order  are  there- 
fore affirmed. 

We  concur:   HARRISON,  J.;  GAROUTTE, 
J. 


(lis  Cal.  6) 

PEOPLE  T.  PAUI.SELL.     (Cr.  175.) 
{Supreme  Coxurt  of  California.     Not.  7,  1896.) 
CkimixalLaw—Isstruction— Reasonable  DoiBT. 

The  refusal  of  an  instruction  giTing  the 
well-established  and  approved  definition  of  a 
reasonable  doubt,  and  the  giving,  instead,  of  one 
stating  that  such  doubt  must  be  one  based  on 
"common  sense,"  is  erroneous. 

Departnaent  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Edward  A. 
Belcher,  Judge. 

W.  B.  Paulsell  was  convicted  of  robbery, 
and  api>eals  from  the  Judgment,  and  from  an 
order  denying  his  motion  for  a  new  trlaL  Re- 
versed. 

The  instrument  referred  to  in  the  opinion 
was  as  follows:  "Now,  the  reasonable  doubt 
you  have  heard  me  speak  of  means  precisely 
what  the  words  import,— a  fair  doubt,  grow- 
ing out  of  the  evidence  in  the  case,  based  on 
reason  and  common  sense." 

T.  O.  Coogan  and  Reddy,  Campbell  &  Metson, 
for  appellant  Atty.  Gen.  Fitzgerald  and  C.  N. 
Post,  Dep.  Atty.  Gen.,  for  the  People. 

McFARLAND,  J.  The  Judgment  must  be 
reversed,  and  a  new  trial  ordered,  on  account 
of  Instructions  given  and  refused  upon  the  sub- 
ject of  reasonable  doubt,— a  subject  upon  which 
we  had  hoped  there  would  be  no  further  dltll- 
culty,  except  where  instructions  had  been  pre- 
sented upon  that  subject  by  the  defendant.  We 
have  frequently  held  that,  where  the  well- 
known  definition  of  "reasonable  doubt"  of 
Chief  Justice  Siiaw  In  the  Webster  Case  had 
been  given  to.  the  Jury,  we  would  be  loth  to 
reverse  a  Judgment  for  the  refusal  of  the  court 
to  give  other  instractlons  upon  the  subject; 
and  we  have  frequently  warned  trial  courts 
against  departing  to  any  considerable  extent 
from  that  deUnitlon.  In  People  v.  Chun 
Heong,  86  Cal.  332,  24  Pac.  1022,  the  court, 
through  Beatty,  C.  J.,  said:  "We  cannot,  how- 
ever, abstain  from  again  expressing  the  hope 
that  the  trial  judges  who  have  made  use  of 
this  form  of  instruction  will  eventually  see  the 
propriety  of  returning  to  tlie  approved  defini- 
tion, which  since  the  time  of  Chief  Justice 
(Shaw  has  never  been  Improved  upon."  In  Peo- 
ple V.  Kemaghan,  72  Cal.  610,  14  Pac.  566,  we 
said:  "For  instance,  the  definition— or,  rather, 
description— of  "reasonable  doubt'  given  by' 
Chief  Justice  Shaw  in  the  Webster  Case  has 
been  adopted  by  this  court,  and  by  nearly  all 
American  courts,  as  a  statement  of  tliat  men- 
tal condition  aulllciently  accurate.  Therefore, 
where  a  nisi  prius  court  bad  given  the  lan- 
guage used  by  Chief  Justice  Shaw,  and  liad 
confined  itself  to  such  language,  we  would  be 
slow  to  reverse  the  case,  although  other  in- 


structions upon  the  subject  not  objecilonable 
had  been  asked  by  defendant,  and  had  been 
refused."  In  People  v.  Lenon,  79  Cat.  6t». 
21  Pac.  969,  we  said:  "Most  instructions  of 
courts  on  the  old  subject  of  reasonable  doubt 
turn  out  to  be  erroneous  when  they  ambitious- 
ly step  outside  <^f  well-established  Iwunds." 
See,  also.  People  v.  Lee  Sate  Bo,  72  Cal.  626.  14 
Pac.  310.  If,  In  the  case  at  bar,  the  court  had 
given  the  instruction  which  has  been  so  often 
approved  by  this  court,  and  the  point  of  appel- 
lant' had  been  tliat  other  instructicns  were  in- 
consistent with  the  said  Shaw  definition,  then 
we  would  have  been  compelled  to  look  cloeely 
into  the  other  histructlons  to  see  If  there  w-ns 
any  such  inconsistency  which  was  material. 
But  In  the  case  at  bar  It  happens  tbat  the  ap- 
pellant himself  asked  the  court  to  give  said 
definition  of  reasonable  doubt  wbich  is  found 
in  the  said  Webster  Case,  in  the  following  lan- 
guage: "In  the  words  of  our  own  supreme 
court,  a  reasonable  doubt  is  that  state  of  the 
case  which,  after  an  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the  minds 
of  the  jury  in  that  condition  that  they  cannot 
say  that  they  feel  an  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge." 
And  the  court  refused  to.  give  said  instruetioa 
upon  tlie  ground  that  it  was  "given  by  the 
court  elsewhere."  Of  course.  It  was  dearJy 
error  to  refuse  this  instruction.  It  ought  to 
have  been  given,  even  if  the  court  intended  to 
say  anytiiing  further  upon  the  subject.  We 
do  not  feel  ourselves  called  upon  to  critically 
examine  what  Is  claimed  to  be  the  equivalent 
of  the  said  refused  instruction,  and  to  deter- 
mine upon  a  close  analysis  whether  what  the 
court  said  was.  In  fact,  the  exact  equivalent  of 
the  said  instruction  which  It  refused  to  give 
If  experimental  departures  from  the  weU-e»- 
tabiished  language  sanctioned  by  all  courts  up- 
on the  subject  of  reasonable  doubt  are  to  be 
here  allowed,  and  each  trial  court  is  to  venture 
upon  unusual  language  to  express  the  Idea  con- 
tained In  language  so  often  approved,  we  will 
be  afloat  upon  a  new  and  unknown  sea,  and 
compHcations  will  arise  in  every  criminal  case 
coming  here  which  will  be  very  dlfllcult  to  nn- 
raveL  In  the  present  case  It  is  sufiiclmt  to 
say  tliat  the  court  introduced  the  new  and  un- 
used phrase  "common  sense,"  and  told  the  jury 
that  the  doubt  must  t)e  based  upon  that. 
Counsel  for  appellant  argues,  after  giving  some 
of  the  definitions  of  "common  sense"  to  be 
found  in  the  dictionaries,  that  this  language  is 
merely  the  equivalent  of  saying  that  a  jury 
sliouid  convict  if  they  are  satlsfled  of  the  gnnilt 
of  the  defendant  to  such  a  certainty  as  woald 
influence  their  minds  In  the  Important  affairs 
of  life,  which  was  held  to  be  unsound  by  this 
court  In  People  v.  Brannon,  47  Oai.  96,  People 
V.  Ah  Sing,  51  CaL  372,  and  People  v.  Bem- 
merly,  87  Cal.  121,  25  Pac.  266.  It  is  sufficient 
to  say,  however,  that  the  phrase  "common 
sense"  is  about  as  uncertain  as  any  phrase  In 
the  language.  When  one  speaks  of  common 
sense,  he  generally  means  his  own  sense;  and 
there  is  no  warrant  for  the  unnecessary  use  of 
such  a  term  when  there  is  apt  language  to  ex- 
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press  the  Idea  of  reasonable  doubt  wblcli  has 
been  frequently  approved  and  pointed  out  as 
the  language  proper  to  be  used.  For  this  rea- 
son, the  judgment  must  be  reversed.  Sectlou 
2061,  Code  Civ.  Proc.,  provides:  "That  a  wit- 
ness false  in  one  part  of  his  testimony  is  to  be 
distrusted  In  others."  TbB  court.  In  Instruct- 
ing the  Jury  of  its  own  motion,  unfortunately 
changed  the  statutory  language  so  as  to  make 
It  as  follows:  "A  witness  proved  to  be  will- 
fully false  in  one  part  of  his  testimony  may 
be  distrusted  in  other  parts  of  it."  While  the 
court  undoubtedly  should  have  been  careful  to 
use  on  this  subject  the  language  of  the  statute, 
we  are  not  prepared  to  say  that  the  judgment 
should  be  reversed  on  this  account  But  upon 
another  trial  the  court,  no  doubt,  will  be  more 
careful  to  follow  the  statutory  language. 

In  Its  charge  to  the  jury  upon  the  subject  of 
circumstantial  evidence,  the  court  read  quite  a 
long  extract  from  the  opinion  of  another  court 
in  another  case,  which  contained  really  quite 
an  argument  in  favor  of  the  ccHJClusiveness  of 
circumstantial  evidence,  and  a  statement  th.at 
such  evidence  was  sufficient  if  it  warranted  a 
belief  "as  strong  ^d  certain  as  that  on  which 
discreet  men  are  accustomed  to  act  in  relation 
to  their  most  important  concerns";  and  the 
court  then  MA  the  jury  that  the  part  of  said 
opinion  just  quoted  was  not  the  law  in  this 
state.  This  course,  we  think,  was  improper. 
It  is  usually  the  province  of  the  court  to  tell 
the  Jury  what  the  law  is,  not  what  it  Is  not; 
and,  while  we  are  not  called  upon  to  say 
whether  or  not  such  a  course  would  warrant  a 
reversal  of  the  judgment,  we  may  say,  at  least, 
that  it  is  not  commendable.  The  court  also  in- 
structed the  Jury  upon  this  subject  as  follows: 
"Tlie  doctrine  of  circumstantial  evidence,  in 
brief,  is  this:  that  all  the  circumstances  must 
tend  to  establish  the  guilt  of  the  defendant,  and 
be  inconsistent  with  any  other  rational  hy- 
pothesis." This  language  is  somewhat  am- 
biguous, and  might  be  misleading.  All  of  the 
circumstances  taken  together  should  establish 
the  guilt  of  the  defendant.  They  should  do 
something  more  than  merely  tend  to  establish 
such  guilt. 

It  is  contended  by  the  appellant  that  the 
court  erred  in  overruling  challenges  to  certain 
jurors,  upon  the  ground  of  bias.  We  do  not 
think,  however,  that  this  contention  can  be 
maintained,  and  the  same  questions  will  prob- 
ably not  arise  upon  another  trial. 

We  see  no  other  points  necessary  to  be  spe- 
cially noticed.  The  Judgment  and  order  ap- 
pealed from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

I  concur:     HENSHAW,  3. 

TEMPLE,  J.  I  concur  In  the  Judgment  and 
In  the  opinion,  except  the  reference  to  sec- 
tion 2061,  Code  Civ.  Proc.  The  instruction 
should  be  given  only  when  made  proi)er  by 
sonae  evidence.  It  is  then  to  tell  the  Jury 
that  they  must  distrust  a  particular  witness. 
This  Is  an  interference  with  the  province  of  the 
Jury  which  the  legislature  cannot  authorize. 


It  Is  prohibited  by  section  19,  art  6,  of  the  con- 
stitution. See  Kauffman  v.  Maier,  ^  Cal.  26^ 
2»  Fac.  481: 

(116  Cal.  1) 
SAN  JOAQUIN  LUMBER  CO.  v.  WELTON 
et  al.     (Sac.  101.)  1 

(Supreme  Court  of  California.     Not.  7,  lS9ti.) 

Mechanic's  Lien  —  Plbadinu  —  Sufficiency  of 
Complaint. 
In  an  action  to  enforce  an  alleged  lien  oa 
certain  buildings,  an  allegation  that  "said  build- 
ings are  in  an  unfinished  conditjon,  that  work 
ceased  thereon  on  or  about  the  Ist  day  of  April, 
1894,  and  has  not  been  resumed,"  is  sufficient. 
In  regard  to  the  time  of  the  cessation  of  the 
work,  in  absence  of  a  special  demurrer  thereto, 
to  admit  proof  and  a  finding  of  the  exact  date 
of  such  cessation. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  siq>erior  court,  Tulare  county; 
Wheaton  A.  Gray,  Judge. 

Action  by  the  San  Joaquin  Lumber  Company 
against  S.  L.  Welton,  M.  0.  and  H.  J.  Sadler, 
and  others,  to  enforce  an  alleged  lien.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  Sad- 
ler appeal.     Affirmed. 

Fred.  H.  Hood,  for  appellants.  Davis  &  Al- 
len, for  respondent 

VAN  CLIEF,  C.  The  action  Is  to  enforce 
an  alleged  lien  on  certain  buildings  for  the  value 
of  materials  (f  186.74)  furnished  by  plaintiff  to 
be  used,  and  which  were  used.  In  the  construc- 
tion of  said  buildings.  The  plaintiff  had  judg- 
ment by  default,  all  the  defendants  having  fail- 
ed to  appear.  The  defendants  H.  J.  and  M.  C. 
Sadler  have  appealed  from  the  Judgment  on  the 
judgment  roll. 

A  reversal  of  the  judgment  Is  asked  by  ap- 
pellants on  the  groimd  that  no  cause  of  action 
is  stated  In  the  complaint.  The  alleged  defect 
In  the  complaint  is  that  It  does  not  show  that 
plaintifC's  claim  of  lien  was  filed  for  record 
within  the  time  prescribed  by  section  1187  of 
the  Code  of  Civil  Procedure,  as  amended  March 
15,  18S7,  which  requires  a  furnisher  of  mate- 
rials to  file  his  daim  of  lien  withhi  30  days 
after  completion  of  the  building,  etc.;  and  that 
"cessation  from  labor  for  thirty  days  upon  any 
nnflnisbed  contract  or  upon  any  unfinished 
building  •  •  *  shall  be  deemed  equivalent 
to  a  completion  thereof."  It  Is  alleged  In  the 
complaint,  which  was  filed  June  22,  1804,  "that 
said  buildings  are  In  an  unfinished  condition; 
that  work  ceased  thereon  on  or  about  the  1st 
day  of  April,  1894,  and  has  not  been  resumed." 
It  is  also  alleged  that  plaintiff's  claim  of  lien 
was  filed  and  recorded  on  May  8,  1804.  If  the 
work  ceased  on  April  1st,  or  at  any  time  be- 
fore April  7th,  the  buildings  were  properly 
deemed  completed  before  May  Sth,  when  the 
daim  of  Hen  was  filed  for  record,  and  the  filing 
was  within  aO  days  after  such  completion.  It 
Is  claimed  by  appellant  however,  that  a  cessa- 
tion of  work  on  April  9th  would  be  within  the 
meaning  of  the  phrase  "on  or  about  the  first 
day  of  April,"     But,  even  if  this  be  conceded, 

1  For  opiniou  on  application  for  modification, 
see  46  Pac.  10b7. 
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I  think  It  only  follows  that  the  allegation  as  to 
tUne  of  the  cessation  of  work  was  uncertain, 
and  subject  only  to  a  special  demurrer  on  that 
ground;  and  that,  in  the'  absence  of  such  de- 
murrer, the  plaintiff  was  entitled  to  prove  that 
the  work  ceased  on  the  Ist  day  of  April,  1894. 
It  api)ears  that  evidence  was  introduced  and 
considered,  and  that  the  coiul:  expressly  found 
"that  the  work  of  constructing  and  erecting 
said  dwelling  house  and  bam  ceased  on  the  1st 
day  of  April,  ISJMi,  and  said  buildings  were 
then  left  in  an  uufluishcd  condition,  and  still 
remain  in  an  unfinished  condition."  This  find- 
ing supplied  the  only  want  of  certainty  in  the 
complaint,  stoee  it  was  alleged  in  the  complaint 
and  confessed  by  the  default  that  after  the  ces- 
sation the  work  had  not  been  resumed  at  the 
time  this  action  was  commenced.  It  follows 
that  the  only  question  worthy  of  consideration 
is  whether  or  not  the  allegation  as  to  the  time 
of  the  cessation  of  the  work  was  sufficient,  in 
the  absence  of  a  special  demurrer  thereto,  to 
admit  proof  and  a  flndhig  of  the  exact  date  of 
such  cessation. 

The  line  of  distinction  between  an  uncertahi 
or  defective  averment  of  a  material  fact  and  a 
total  want  of  such  averment  is  well  defined  by 
the  authorities,  especially  in  tills  state;  and  It 
has  been  uniformly  held  that,  if  the  defect  hi 
the  averment  be  merely  that  of  imcertalnty.  It 
will  b^  waived  by  failing  to  demur  specially 
on  the  ground  of  uncertainty,  and,  of  course, 
by  a  default.  In  Bates  v.  Babcoclc,  95  Cal.  482, 
30  Pac.  (iOO,  this  court  said:  "It  is  only  where 
there  is  in  tlie  complaint  an  entire  absence  of 
averment  of  a  fact  essential  to  a  recovery,  so 
that  no  evidence  of  that  could  be  received  at 
the  trial,  that  a  judgment  In  favor  of  the  plain- 
tiff cannot  be  sustauied;  but,  if  the  objection 
be  merely  that  such  fact  Is  defectively  alleged, 
evidence  received  under  such  averment.  If  suffi- 
cient, will  sustain  the  judgment  While  the 
complaint  in  the  present  case  Is  not  entirely 
free  from  criticism,  and  might  have  been  made 
more  certain  and  precise  In  some  of  Its  aver- 
ments, }-et  we  think  that  it  contains  a  sufficient 
statement  of  facts  to  justify  the  court  in  receiv- 
ing evidence  thereof.  *  •  •"  To  the  same  ef- 
fect are  the  cases  of  San  Francisco  v.  Pennle, 
93  Cal.  468,  29  Pac.  66,  and  Schluter  v.  Har- 
vey, 65  Cal.  158,  3  Pac.  659.  In  Gamer  v. 
Mai-shall,  9  Cal.  269,  Mr.  Justice  Field  said: 
"The  general  rule  Is  that,  wherever  facts  are 
not  expressly  stated  which  are  so  essential  to 
a  recovery  that,  without  proof  of  tliem  on  the 
trial,  a  verdict  could  not  have  been  rendered 
under  the  direction  of  the  court,  there  the  want 
of  the  express  statement  Is  cured  by  the  ver- 
dict, provided  the  complaint  contain  terms  suf- 
ficiently general  to  comprehend  the  facts  in  fair 
and  reasonable  Intendment."  Citing  Steph.  PI. 
149.  In  the  case  at  bar  it  cannot  be  doubted 
that  the  averment  in  question,  by  fair  and  rea- 
sonable Intendment,  comprehends  the  fact  found 
by  the  court,  namely,  tliat  work  on  the  build- 
ings ceased  on  the  1st  day  of  April,  1894.  As 
to  the  continuous  dm-ation  of  the  cessation  of 
the  work  for  more  than  30  days  before  the 


filing  for  record,  the  daim  of  Hen,  and  that  the 
claim  of  Hen  vras  filed  within  30  days  after 
the  constructive  completion  of  the  buildings,  the 
complaint  is  sufficiently  certain.  I  think  the 
judgment  should  be  affirmed. 

We  concur:    SBARLS,  C;  BELCHER,  C. 

PER  CURIAM.    For  the  reasons  given  In  the 
foregoing  opinion,  the  judgment  Is  affirmed. 


(114  caL  eeo) 
HANLEY  et  al.  v.  HANLEY.  (S.  F.  446.) 
(Supreme  Court  of  CaUfomia.  Nov.  6,  1S96.) 
JuuoMBNT—Coi,LATKKAi,  Attack  fok  Fkaud — De- 

CKEE  SeTTIXO   AFaUT   HOMESTEAD  TO   WlUOW. 

1.  A  judgment  or  decree  can  be  coUateraUy 
attacked  for  fraud  only  when  such  fraud  is  ex- 
trinsic or  collateral  to  the  matter  tried,  and  an 
independent  action  cannot  be  maintained  in  eq- 
uity to  set  aside  a  decree  allotting  a  homestead 
to  the  widow  of  a  decedent,  on  the  ground  that 
in  procuring  such  decree  the  widow  niisrei>- 
reseuted  to  the  court  the  facts  as  to  the  proper- 
ty. 

2.  A  proceeding  to  set  aside  a  homestead  to 
the  widow  of  a  decedent  is  in  rem,  and  the  de- 
cree binds  all  parties  interested  in  the  estate, 
without  personal  notice. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Fcandacot  J.  V.  Oof- 
fey,  Judge. 

Action  by  John  Hauley  and  Michael  Hanley 
against  Ellen  Hanley.  This  court  sustained  a 
demurrer  to  the  complaint,  and  rendered  judg- 
ment for  defendant,  from  which  plaintiffs  ap- 
peal.   Affirmed. 

SulUvan  &  SulUvan,  for  appellants.  Joseph 
D.  Tobln  and  Andrew  G.  Maguire,  for  appel- 
lee. 


McFARLAXD,  J.  This  Is  an  equitable  ac- 
tion, brought  by  the  plaintiffs,  as  heirs  of  one 
Patrick  Hanley,  deceased,  to  vacate  and  set 
aside  a  certain  decree  of  the  superior  court 
rendered  in  the  administration  of  the  estate  of 
said  Patrick  Hanley,  by  which  certain  real 
propei-ty  was  set  aside  to  the  defendant,  EHlen 
Hanley,  the  widow  of  said  deceased,  as  a 
homestead.  A  demurrer  to  the  complaint  was 
sustained  by  the  corat  below,  and  judg:m»it 
was  rendered  for  the  defendant,  and  from  such 
judgment  plaintiffs  appealed. 

The  complaiDt  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
demurrer  was  properly  sustained.  The  main 
averments  of  the  complaint  are  that  the  prem- 
ises in  dispute  were  the  separate  property  of 
said  Patrick  Hanjey,  deceased;  and  that  said 
respondent,  EUen  Hanley,  virlllfully,  falsely, 
and  fraudulently  represented  to  the  court  and 
testified  that  the  said  premises  were  community 
property,  and  also  falsely  represented  that  a 
certain  declaration  of  homestead  had  been  tiled 
on  said  premises  while  she  and  her  husband 
w^ere  actually  residing  thereon.  The  decree  of 
the  superior  court  setting  apart  said  homestead 
was  final,  unless  reversed  on  appeal;  and  it 
cannot  be  attacked  collaterally  la  an  Independ- 
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«!it  action  opon  tbe  grounds  set  np  In  the  com- 
plaint   A  judgment  or  decree  erf  a  court  of 
competent  Jurisdiction  can  be  set  aside  In  an 
Independent  equitable    proceeding    for    fraud 
only  where  tbe  fraud  alleged  was  extrinsic  or 
coAateral  to  the  matter  wblch  was  tried  and 
determined  by  such  conrt;  and  such  Is  not  the 
character  of  the  fraud  alleged  in  the  complahit 
In  this  action.    In  U.  S.  t.  Throckmorton,  98 
U.  S.  61,  the  court  declared  that  the  casea  in 
which  a  court  of  equity  Is  authorized  to  In- 
terfere and  set  aside  a  former  Judgment  on 
the  ground  of  fraud  are  those  only  where  the 
fraud  was  extrinsic  or  collateral  to  the  matter 
tried.    This  rule  haa  been  declared  and  fol- 
lowed In  a  large  niunber  of  cases  decided  by 
this  conrt:     Pico  v.  Cohn,  91  Cal.  129,  25  Pac. 
970,  and  27  Pac.  537;   Langdon  v.  Blackburn, 
100  Oal.  28,  41  Pac.  814;    Gruwell  v.  Seybolt, 
82  Cal.  10,  22  Pac.  938;  In  re  Moore's  Estate, 
96  Oal.  523,  81  Pae.  584;  In  re  Griffith's  Es- 
tate, 84  Cal.   113,  114,  23  Pac.  528,  and  24 
Pae.  381;    Pealey  y.  Feaky,  104  Cal.  355,  38 
Piac.  40.    In  Pico  v.  Oohn,  supra,  thto  court 
said:    "That  a  former  Judgment  or  decree  may 
be  set  aside  and  annulled .  for  some  frauds 
there  can  be  no  question,  but  It  must  be  a 
fraud   extrinsic   or   collateral  to   the   questioo 
examined  and  determined  In  the  action.    And 
we  think  It  la  settled  beyond  controversy  tl^t 
a  decree  will  not  be  vacated  merely  because  It 
was   obtained    by    forged    documents   or  per- 
jured  testimony.    •    •    •    What,   then,   is  an 
extrinsic  or  collateral  fraud,  within  the  mean- 
ing of  this  rule?    Among  the  instances  given 
In  the  books  are  these:    Keeping  the  unsue- 
ceesful  party  away  from  the  court  by  a  false 
promise  of  a  compromise,  or  purposely  keeping 
him  In  Ignorance  of  the  suit;   or  where  an  at- 
torney fraudulently  pretends  to  help  a  party, 
and  connives  at  his  defeat,  or,  being  regularly 
employed,  corruptly  sells  out  his  client's  inter- 
est."   That  was  a  case  appealing  very  strongly 
to  equitable  considerations,  for  there  It  clearly 
appeared  that  perjury  had  been  committed  in 
a.  case  where  the  judgment  was  rendered  which 
wa«  sought  to  be  set  aside.    Nevertheless,  the 
rule  of  the  omclaslveness  of  the  former  Judg- 
ment was  applied.    A  number  of  the  cases 
above  (dted  were  almost  exactly  like  the  one 
here  at  bar;  that  is,  they  were  cases  in  which 
It   was.  sought  to  set  aside  a  decree  setting 
apart  a  homestead.    This  was  particularly  the 
case  hi  Gruwell  v.  Seybolt  and  Fealey  v.  Fea- 
ley.      The  latter   case   can   hardly  be   distin- 
guished in  any  way  from  the  case  at  bar.    The 
same  principle  was  announced  In  the  very  late 
case  of  Lynch  v.  Rooney  (Cal.)  44  Pac.  565. 
There  is  nothing  In  the  contention  of  appel- 
lants that  they  had  no  notice  of  the  proceeding 
to  set  aside  the  homestead.    The  proceeding 
'wns  In  rem,  and  all  parties  interested  were 
bound    by  it   without    personal    notice.    See 
Kearney  v.  Kearney,  72  Cal.  591,  15  Pac.  769, 
and    cases   there  cited.    The  appellants  rely 
somewhat  upon  the  case  of  Wlckei«ham  t. 
Oomerford,  96  Cal.  433,  31  Pac.  358,  but  that 
was  commented  npon  and  distinguished 
▼.46p.nc.9 — 47 


from  eases  coming  wItMn  the  general  rale 
above  cited  by  the  opinion  of  the  court  in  Fea- 
ley V.  Fealey,  supra,  Ui  which  it  was  held 
that  the  concealment  perpetrated  in  Wicker- 
sham  V.  Oomerford  constituted  a  fraud  which 
was  extrinsic  and  collateral.  Tlie  case  at  bar 
■comes  clearly  and  fully  within  the  rule  de- 
clared In  the  cases  above  cited.  The  Judgmemt 
appealed  from  is  affirmed. 

We  concur:    HENSHAW.'J.;  TEMPI/B,  J. 


aX6  Cal.  14) 
SOATBNA  et  aJ.  v.  OAUFORNIA  CAN- 
NERIES CO.     (S.  F.  837.)' 
(Soprem*  Conrt  of  California.     Not.  7,  1896.) 
Motion— Obdrr  Thebbos — Apphal. 
A  party  cannot  complain  of  an  order  made 
in  response  to  his  own  motion. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   A.  A.  Sanderson,  Judge. 

Action  by  L.  Scatena  and  others  against 
the  California  Canneries  Company  for  goods 
sold  and  delivered.  From  a  Judgment  in  fa- 
vor of  plalntifts,  and  from  an  order  denying 
Its  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Reinsteln  &  Eisner,  for  appellant.  Estee  it 
MUler  and  J.  U.  Miller,  for  respondents. 

S  EARLS,  C.  Action  to  recover  a  balance 
of  $866.47  on  account  of  goods,  wares,  and 
merchandise  sold  and  delivered  to  defendant 
(a  corporation)  by  the  plaintiffs  as  co-part- 
ners under  the  firm  name  and  style  of  L. 
Scatena  &  Co.  Defendant  answered,  deny- 
ing many  of  the  allegations  of  the  complaint. 
It  also  set  up  a  counterclaim,  under  which  it 
demanded  damages  against  the  plaintiffs,  as 
co-partners  aforesaid.  In  the  sum  of  $1,500, 
on  account  of  a  breach  of  a  contract  entered 
Into  by  and  between  plalntifts  and  defendant 
for  the  delivery  of  150  tons  of  fruit  at  $20 
per  ton.  Plaintiffs  demurred  to  the  cause  of 
action  contained  Ln  the  counterclaim,  which 
demurrer  was  undisposed  of  until  the  cause 
was  on  trial,  when,  as  appears  by  the  record, 
the  demurrer  was,  on  motion  of  counsel  for 
defendant,  sustained.  Thereafter  counsel  for 
the  defendant  ofCered  testimony  In  support 
of  Its  counterclaim,  which  was  rejected  by 
the  court.  Plaintiffs  bad  Judgment,  from 
which,  and  from  an  order  denying  its  motion 
for  a  new  trial,  defendant  appeals.  The  or- 
der of  the  court  sustaining  the  demurrer  to  its 
counterclaim,  and  the  ruling  of  the  court  In 
excluding  evidence  in  support  thereof,  are  the 
only  errors  of  any  Importance  assigned.  The 
action  of  counsel  for  defendant  in  moving  the 
court  to  snstain  a  demurrer  to  Its  answer  of 
counterclaim  Is  so  extraordinary  that  we 
should  doubt  the  correctness  of  the  record  but 
for  the  fact  which  also  appears,  viz.  that  de- 
fendant had  brought  suit  against  platntlffB 
for  a  breach  of  the  same  contract  set  out  in 

1  Rehearing  denied. 
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tlM  eoantercUlm,  wbicb  action  wa«  aet  down 
for  tilal  on  the  same  day  with  this  cause,  and 
was  doubtless  heard  and  determined.  Be 
that  as  it  may,  the  demurrer  having  been  sus- 
tained by  request  of  appellant,  it  cannot  now 
complain  on  account  thereof. 

2.  The  demurrer  having  been  sustained  to 
the  coontwclalm,  there  waa  no  issue  to  which 
the  proffered  evidence  in  support  thereof 
could  apply,  and  hence  no  error  in  its  r^ 
Jection.  The  evidence  was  ample  to  support 
the  findings.  The  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:     BBLCBEUt,  O.:    HATNES, 


PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(U4  Col.  «S1) 

BBBOTHOLDT  v.  PORTER  BROS.  CO. 

(Sac.  184.)> 

(Supreme  Cionrt  of  California.     Not.  6,  1896.) 
AoENCT—EviDKNOB— Cubing  Error. 

1.  As  evidence  that  M.  was  the  agent  of  a 
corporation,  letters  to  lum  from  S.,  its  vice  presi- 
dent and  generni  mannE^er,  ditecting  him  to 
placard  the  buildings  in  which  he  was  doing 
business  with  the  corporation's  name,  photo- 
graphs showing  that  they  were  marlced  as  di- 
rected, letter  heads  and  stationery  showing  that 
the  business  was  conducted  with  M.  as  agent, 
and  shipping  receipts  and  bills  of  lading  all 
showing  the  same  thing,  and  seen  by  S.,  are  ad- 
missible. 

2.  Evidence  that  M.  emplojred  plaintiff  for 
and  on  account  of  defendant  is  admissible  to 
show  that  plaintiff  in  good  faith  believed  him- 
self to  be  defendant's  servant,  though  not  to 
prove  agency  of  M. 

3.  Error,  if  any,  in  refusing  to  allow  defend- 
ant to  asic  certain  questions,  is  cored  by  the 
court's  offering  to  open  the  case,  and  permit 
such  questions. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Placer  county; 
3.  E.  Prewett,  Judge. 

Action  by  Bergtboldt  against  the  Porter 
Brothers  Ck)mpany,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

L.  T.  Hatfield,  for  appellant  D.  B.  Alex- 
ander and  Alexander,  Miller  &  Gardner,  for 
respondent. 


SEARLS,  C.  Action  to  recover  for  sorrlces 
rendered  by  plaintiff  to  the  defendant,  viz.  a 
balance  of  $689.12,  and,  as  assignee  of  F.  H. 
Howell,  to  recover  $536.93  for  services  ren- 
dered to  defendant  by  said  HowelL  Plaintiff 
had  judgment  for  $1,226.05  and  costs  of  suit. 
Defendant  appeals  from  the  judgment,  and 
supports  Its  appeal  by  a  bill  of  exceptions. 

The  Porter  Brothers  Company,  the  defend- 
ant, was  and  Is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Illinois.    Since  1892,  and  prior 

.   a  Rehearing  denied. 


to  that  date,  It  baa  been  engaged  In  shipping 
fruit  from  sundry  points  in  California  to  Chi- 
cago, New  Yorli,  Omaha,  Minneapolis,  and 
perhaps  some  other  poldts  east,  where  it  seDa 
and  disposes  thereof.  Its  head  office  in  Cali- 
fornia seems  to  have  been  at  Sacramento,  tmd 
Nate  R.  Salsbury  was  its  vice  president  and 
general  manager  for  California.  Newcastle, 
Penryn,  and  Loomls  are  stations  upon  the 
Central  Pacific  Railroad,  situate  In  the  fnilt 
region  of  Placer  county,  CaL  A.  Moger  lo- 
(%ted  at  Newcastle  in  1S90,  or  early  in  the 
year  1S91,  and  engaged  in  shipping  fresh  or 
green  fruit,  as  it  is  termed,  from  that  point 
east,  consigning  it  mostly  to  the  Porter  Broth- 
ers Company,  Chicago,  for  sale.  This  fruit 
was  either  purchased  from  the  growers,  or  re- 
ceived on  consignment  for  shipment  and  sale. 
In  connection  with  the  business,  Moger  dealt 
in  and  furnished  to  fruit  growers  padding  ma- 
terial, consisting  of  lumber  or  shoois.s  for 
boxes,  paper,  etc.,  which  last  business  yielded 
a  profit  On  the  2d  of  May,  lS91,-the  ptoin- 
tlff  entered  the  employ  of  Moger  as  a  book- 
keeper at  Newcastle,  at  a  monthly  salary  of 
$75,  and  continued  to  work  as  such  l>ook- 
keeper  at  the  same  place  until  May  15,  1896. 
On  June  (or  January)  1,  1892,  plaintiff  was  in- 
formed by  Moger  that  the  defendant  corpora- 
tion bad  purchased  the  property  and  business 
at  Newcastle,  and  that  henceforth  his  employ- 
ment would  be  under  defendant  at  $75  per 
month  until  May,  1892,  and  thereafter  at  $1(10 
per  month.  Moger  also,  early  in  1892,  se- 
cured warehouses  for  the  receipt  and  ship- 
ment of  fruit  at  Penryn  and  Loomis.  Thus 
far  there  is  no  substantial  conflict  In  the  tes- 
timony. But  here  a  sharp  conflict  occurs  in 
the  testimony  as  to  whether  defendant  as- 
sumed and  conducted  the  business  in  Placer 
county  from  about  January,  1892,  up  to  1895, 
on  Its  own  account  with  Moger  as  its  man- 
aging agent  or  whether  Moger  was  simply  a 
soliciting  agent  for  defendant  with  no  ao- 
thority  to  hire,  on  behalf  of  defendant  the 
necessary  assistants  for  the  transaction  of  the 
business.  F.  H.  Howell,  who  assigned  his 
claim  to  plaintiff,  was  employed  as  a  shipping 
clerk  In  April,  1892,  by  Moger,  who  professed 
to  act  as  the  agent  of  defendant,  similarlr 
with  plaintiff,  and  need  not  be  specially  men- 
tioned hereafter,  as  the  evidence  applies  equal- 
ly to  both  Howell  and  plaintiff.  The  court 
below  found  that  both  plaintiff  and  Howell 
were  employed  by  defendant,  and  that  their 
services  were  necessary  to  the  conduct  of  the 
business.  These  findings  are  attacked  by  ap- 
pellant as  being  unsupported  by  the  evidence. 
Their  propriety  depends  upon  the  authority 
of  Moger,  as  the  agent  actual  or  ostensible, 
of  defendant,  to  employ  them  on  Its  behalf, 
for  the  reason  that  there  is  no  pretense  that 
they  were  employed  on  behalf  of  defendant, 
except  through  the  agency  of  Moger. 

We  might  content  ourselves  in  support  of 
the  findhigs  by  the  trite  statement  that  there 
is  a  substantial  conflict  in  the  evidence,  and 
hence  that  the  findings  will  not  be  disturbed. 
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We  will,  however,  refer  to  some  of  the  evl- 
<lence  In  support  of  the  deductions  of  fact 
reached  by  the  trial  court,  viz.:    (1)  Prior  to 
January  1,  1802,  the  warehouse  at  Newcastle 
was  owned  by  the  Newcastle  Fruit  Associa- 
tion, and  Salsbury,  the'  vice  president  of  the 
dpfpndant,  had,  on  behalf  of  defendant,  loaned 
$3,000  to  the  owners,  secured  by  a  mortgage 
on  the  property.     Defendant  had  negotiated 
for  the  purchase  of  the  building,  but  thought 
the  price  too  high  and  did  not  purchase.     A. 
Moger  purchased  the  building  In  1892  (In  OC' 
tobor  or  November),  and  gave  a  mortgage 
thereon  to  Salsbury  (for  defendant)  of  |3,T0O, 
in  payment  of  which  he  conveyed  the  property 
to   Salsbury    (for    defendant)    In    November, 
1894.    The   land   upon    which   the   building 
stood  was  the  property  of  the  railroad  com- 
pany, and  most,  if  not  all,  the  time  since  Jan- 
uary,  1892,   defendant  has  been  the  lessee 
thereof.     (2)  On  the  29th  day  of  February, 
1S92,  Nate  R.  Salsbury  wrote  A.  Moger,  from 
San  Francisco,  a  letter  in  which,  after  speak- 
ing of  having  a  switch  or  side  traclc  put  In  at 
the  warehouse,  he  continued  as  follows:    "If 
you  secure  the  packing  house  at  Iioomis,  I 
would   suggest  that  you  have  a  large  sign 
painted  on  the  roof,   'Porter  Brothers  Com- 
pany, Chicago,  New  Yoric,  Minneapolis,  Oma- 
ha.    A.   Moger,    Agent.'     Also   have  a   sign 
painted  for  your  house  at  Penryn,  and  get 
your  sign  painted  on  the  Newcastle  house  as 
soon  as  possible."    In  March  these  signs  were 
painted  on  the  buildings.     That  at  Newcastle, 
as  is  shown  by  a  photograph  In  evidence, 
is   as   follows:    On   the   roof,   in  large  let- 
ters, "Porter  Brothers  Company;"  and  on  the 
front,  "Porter  Bro's  Company,  Chicago,  New 
York,    Omaha,    Minneapolis."    The    packing 
house  at  Penryn  was  similarly  branded.    Sals- 
bury was  at  Newcastle  several  times  In  1892, 
and  saw  these  signs.     (3)  On  or  about  Janu- 
ary, 1892,  the  blank  stationery  used  in  the 
business,  such  as  letter  heads,  receipts,  bills 
of    lading,    etc.,    were    changed.     The   letter 
beads  were  printed  as  follows:  "Porter  Broth- 
ers   Company.     A.    Moger,    Agent.     Shipper 
Choice    Mountain    Fruit.      Porter    Brothers 
Company,  Chicago,  New  York,  Omaha,  Bos- 
ton,  Philadelphia,   New  Orleans,   Montreal." 
That  defendant  was  aware  of  this  mode  of 
advertising  is  evidenced  by  the  Introduction 
In  evidence  of  letters  thus  headed  received  by 
It  from  Moger,  and  by  proof  that  Salsbury 
visited   Newcastle,   examined  the   stationery 
thus  or  similarly  headed,  and  made  no  objec- 
tions thereto.    (4)  The  fruit  was  shipped  by 
defendant  as  consignor  to  defendant  as  con- 
signee at  various  points  east,  where  defendant 
had  branches  or  places  of  business.     The  fol- 
lowing Is  a  sample  of  shipping  receipts:  "Re- 
ceived by  Southern  Pacific  Company,   from 
Porter  Brothers  Company,  one  car  of  green  1 
fruit,  to  Porter  Brothers  Company,  Chicago." 
These  receipts  were  at  once  sent  to  the  Sac- 
ramento office,  which  was  In  charge  of  Sals- 
bury, vice  president  and  manager,  as  afore- 
said.    (5)  May  3,  1893,  the  Newcastle  News, 


a  newspaper  published  at  Newcastle,  contain- 
ed an  article  on  the  extended  business  of  the 
Porter  Brothers  Company,  with  cuts  purport- 
ing to  be  pictures  of  Washington  Porter  and 
Fred  Porter,  etc.,  in  which  article  the  follow- 
ing pai-agraph  occurs:  "Porter  Brothers  Com- 
pany are  represented  In  Placer  county  by  Cap- 
tain A.  Moger,  assisted  by  Wallace  Dewe  at 
Penryn,  and  J.  E.  French  at  Loomis.  The 
company  will  also  be  represented  at  Auburn." 
Extra  copies  of  this  paper  were  ordered,  and 
the  publisher  thought  he  sent  one  to  the  com- 
pany at  Sacramento,  but  It  was  only  a  recol- 
lection and  he  was  not  sure.  (<>)  A.  Moger 
shipped  some  fruit  to  local  iwlnts,  say  Reno, 
Truckee,  Oregon,  etc.  This  was  shipped  In 
his  own  name.  (7)  In  1894,  Moger  failed  to 
disburse  to  fruit  growers  and  others  moneys 
forwarded  him  by  defendant,  and  from  about 
June,  1894,  a  change  was  made  In  the  method 
of  shipment,  and  checks  were  sent  directly  to 
shippers  for  balances  due  them  for  fruit.  In 
1895,  defendant  settled  the  delinquencies  of 
Moger  by  paying  in  full  for  fruit  shipped 
through  to  it,  and  50  cents  on  the  dollar  for 
fruit  purchased  by  Moger  and  shipped  else- 
where. Other  circumstances  are  In  proof,  but 
It  Is  believed  the  foregoing  are  sufficient  to 
warrant  the  court  in  Its  findings. 

Errors  of  law:  Nearly  all  the  testimony  on 
the  part  of  plaintiff  was  objected  to  by  cotm- 
sel  for  defendant,  and  some  40  errors  are  as- 
signed upon  the  rulings  of  the  court  admitting 
or  rejecting  testimony.  Counsel  for  appellant 
has  argued  the  questions  thus  raised  In  a  gen- 
eral and  discursive  way,  without  much  refer- 
ence to  them  individually.  This  method  of 
argument,  coupled  with  the  character  of  the 
bill  of  exceptions,  which  la  practically  a  state- 
ment of  the  evidence  as  taken  by  the  reporter, 
intermingled  with  remarlcs  of  counsel  and  ob- 
servations of  the  court,  has  made  the  task  of 
ferreting  out  the  questions  Involved  a  most 
difficult  one.  We  find  most  of  the  exceptions 
without  merit.  Others  are  Ingenious,  and, 
assuming  the  premises  of  appellant  to  be  cor- 
rect, are  formidable,  but  upon  a  review  of  the 
record  are  found  to  be  untenable.  For  the 
sake  of  greater  brevity,  we  shall  merely  state 
the  general  legal  propositions  applicable  to  the 
case,  and  refer  Incidentally  to  some  of  the  ex- 
ceptions as  coming  within  the  several  prlncl- 
•ples  enunciated. 

1.  Agency  and  the  extent  of  the  power  of  an 
agent  are  questtons  of  fact  (Famum  v.  Insur- 
aiK<e  Co.,  83  Cal.  246,  23  Pac.  869),  and  may 
be  established  by  parol,  except  in  those  cases 
where  a  written  authorization  is  expressly  re- 
quired by  positive  law.  Carey  v.  Petroleum 
Co.,  33  Cal.  694.  It  may  be  established  by 
circumstantial  evidence.  Whart  Ag.  §§  44, 
121,  126;  Burnett  v.  Fisher,  57  Cal.  152;  Lum- 
ber Co.  V.  Krug,  89  CaL  213,  26  Pac.  802,  and 
cases  there  cited. 

2.  Where  circumstantial  evidence  is  resorted 
to  for  the  purpose  of  establishing  an  agency, 
all  the  facts  and  circumstances  showing  tlu« 
relation  of  the  parties,  and  throwing  light  up- 
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01  the  character  of  such  relation,  are  admissi- 
ble In  evidence.  Ellis  v.  Crawford,  39  Cal. 
526,  528. 

8.  If  A.  sells  goods  to  B.,  supposing  him  to 
be  a  principal,  but  afterwards  discovers  him 
to  be  an  agent  of  C.  in  the  transaction,  he 
may  resort  to  C.  for  payment.  Lumber  Co. 
V.  Knig,  89  Cal.  244,  26  Pac.  902,  and  cases 
there  cited;  Ferguson  v.  McBean,  91  CaL  63, 
27  Pac.  518. 

4.  The  mere  declarations  of  a  party  are  not 
proof  that  he  Is  agent  for  another.  People  t. 
Dye,  75  Cal.  108,  16  Pac.  537;  Hubback  v. 
Ross,  96  Cal.  426,  31  Pac.  353.  But,  notwith- 
standing the  foregoing  rule,  It  is  proper  to 
show  that  a  pai-ty  dealt  with  a  third  party  as 
an  assumed  agent  of  another,  not  for  the  pur- 
pose of  proving  the  agency  or  Its  extent,  but 
to  show  that  such  third  party  understood  he 
was  dealing  with  the  other  as  an  agent,  and 
not  as  a  principal.  Swinnerton  v.  Develop- 
ment Co.  (decided  April  13,  1896)  44  Pac.  719. 

Under  the  foregoing  propositions,  the  letters 
from  Salsbury  to  Moger  directing  him  to 
placard  the  buildings  with  the  name  of  the 
corporation  defendant,  and  relating  to  various 
matters  touching  the  business,  the  photo- 
graphs showing  that  the  buildings  were  mark- 
ed aa  directed,  the  letter  heads  and  other  sta- 
tionery showing  that  the  business  was  con- 
ducted by  defendant,  with  Moger  as  agent,  the 
shipping  receipts  and  bills  of  lading  showing 
the  same  thing,  and  many  other  circumstan- 
ces, were  admissible  as  tending  to  show  that 
the  business  at  Newcastle,  Peniyn,  and  Loo- 
mis  was  conducted  by  defendant,  through  Mo- 
ger as  its  general  agent,  aided  by  subordinates 
at  Penrj'n  and  Loomis.  The  evidence  that 
Moger  employed  plaintiff  for  and  on  account 
of  the  defendant  was  properly  admitted.  The 
court  repeatedly  stated  during  the  trial  that 
the  declarations  of  Moger  were  not  admissible 
to  prove  his  agency  or  authority,  and  they 
were  never  in  evidence  for  such  purpose.  The 
court  did,  however,  admit  evidence  tending  to 
show  that  from  a  given  time  the  employment 
of  plaintiCF  by  Moger  was  for  the  defendant, 
aa  tending  to  show  that  plaintill  in  good  faith 
believed  himself  to  be  a  servant  of  defendant. 
This  was  proper.  The  declaration  of  Moger 
to  the  effect  that  he  was  putting  the  signs  on 
the  building  by  instructions  of  defendant's 
vice  president  was  of  no  moment,  as  his  writ- 
ten authority  and  instructions  so  to  do  by  de- 
fendant were  In  evidence. 

The  error  of  the  court,  if  any,  in  refusing  to 
permit  counsel  for  defendant,  on  cross-exam- 
ination of  phiintiff,  to  prove  when  he  recdved 
certain  letters  of  defendant,  which  he  pro- 
duced and  offered  in  evidence,  was  cured  by 
the  action  of  the  court,  after  the  trial  closed, 
in  offering  to  open  the  case,  and  permitting 
defendant  to  put  the  proffered  questions, 
wlilch  was  refused  by  defendant,  unless  the 
case  should  be  opened  generally  for  the  recep- 
tion of  testimony. 

The,  other  errors  complained  of  do  not  call 
for  comment.    Upon  ^e  whole  case  as  made. 


we  see  no  sufficient  cause  for  ivversal,  and 
recommend  that  the  Judgment  be  affirmed. 

We  concur:   HAYNES,  C;  BELCHER,  C 

PER  CURIAM.     For  the  reasons  given  in 
the  foregohig  opinion,  the  Judgment  is  affiimed. 


(118  Cal.  3BS) 

PEOPLE  ex  rel.  DREW  t.  BODGERS. 

(Sac  88.)* 

(Supreme  Court  of  CaUfornla.     Nov.  6,  189a> 

Chief  or  Pomoe— Vacasct  is  Office— Actiok 

FOK    USUKPATION — DISMISSAL — JCOO- 

MENT — Res  Judicata. 

1.  Under  St.  1871-72,  providing  (page  243) 
that  one  elected  chief  of  police  shall  hold  "for 
the  term  of  two  years  and  nntii  his  successor  i» 
elected  and  qualified,"  and  (pn;;e  246)  that  in 
case  of  a  vacanc.v  it  shall  be  filled  by  appoint- 
ment till  the  next  city  election,  when  a  chief 
shall  he  elected  for  the  nnexpired  term,  the  met* 
formal  election  and  qualification  of  one  ineli- 
gibie  to  the  ofBce  does  not  end  the  term  of  the  in- 
cumbent and  create  a  vacancy,  so  as  to  permit 
an  appointment  and  election  for  an  unexpired 
term. 

2.  An  adjudication,  in  a  proceeding  under  Code 
Civ.  Proc.  j!  1111,  to  contest  defendant's  right  to 
an  office,  that  he  wag  ineligible  because  not  a 
citizen  of  the  United  States,  is  conclnsive  in 
an  action  against  him  for  usurpation  of  the  of- 
fice, though  the  parties  and  causes  of  action  are 
not  identical. 

3.  An  action  for  usurpation  should  not  be  dis- 
missed, though  the  office  is  abolished  l)efore  the 
trial,  as  judsment  against  defendant  may  sub- 
ject him  to  a  fine,  and  is  a  foundation  for  re- 
covery by  the  rightful  claimant  of  damagi-s  mr- 
casioned  by  the  usurpation.  Code  Civ.  Proc. 
a  805.  807,  809. 

4.  A  judgment  in  an  action  for  nsnrpation  of 
office  tiiat  relator  he  restored  to  oflice,  and  de- 
fendant be  ousted,  thouph  not  appropriate  io 
form,  because  the  office  had  been  abolished  be- 
fore trial,  cannot  Ije  corrected  on  appeal  from 
an  order  denying  a  motion  for  new  tnai  only. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sacramento 
county;   A.  P.  Catlin,  Judge. 

Action  by  the  people,  on  the  relation  of 
Warren  F.  Drew,  against  John  B.  Rodgers. 
Judgment  for  relator.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirm- 
ed. 

Atty.  Gen.  Hart,  C.  T.  Jones,  and  Johnson, 
Johnson  &  Johnson,  for  appellant.  Robt.  T. 
&  Wm.  H  Devlin,  for  respondent. 

BRITT,  C.  Action  for  the  nsnrpation  of 
an  office.  It  was  commenced  by  the  attor- 
ney general  as  early  as  April  29,  1893,  and 
brought  to  trial  February  7,  1894.  By  its 
Judgment  the  court  declared  that  the  relator. 
Drew,  le  entitled  to  tbe  office  of  chief  of  po- 
lice in  the  city  of  Sacramento,  and  has  been 
so  entitled  since  the  1st  day  of  April,  ISOO; 
that  defendant  Bodgers  usurps  and  intrudes 
into  such  office,  and  has  wrongfully  held  the 
same  and  exercised  its  functions  since  April 
1,  1893;  that  the  relator  be  admitted  and  re- 
stored to  such  office;  and  that  defendant  be 
ousted  and  excluded  therefrom.    Drew  waa 

'  Rehearing  granted. 


Digitized  by 


Google 


Cal.) 


PEOPLE  V.  RODGEBS. 


741 


elected  to  Bald  office  at  the  city  election  held 
in  March,   1890,  for  the  term  commencing 
April  Ist  following,  under  a  statute  proTid- 
Ing  that  he  should  hold  "for  the  term  of  two 
yeare  and  until  his  successor  is  elected  and 
qualiHed."     St.  1871-72,  p.  243.     The  same 
act  (page  246)  provided  that  in  case  of  a  va- 
cancy In  the  office  the  board  of  trnsteea  of 
the  city  might  fill  the  same  by  appointment 
until  the  next  city  election,  at  which  time 
a  chief  of  police  should  be  elected  for  the 
unexpired    term.     At   the    city    election    in 
March,  1892,  Rodgers  received  a  majority  of 
the  votes  cast  for  said  office,  and  the  proper 
canvassing'  board  declared  him  elected  there- 
to for  the  term  next  ensuing;  but  on  June 
17, 1882,  in  a  proceeding  to  contest  his  right, 
instituted  in  the  superior  court  under  sec- 
tion 1111,  Code  Olv.  Proc,  he  was  adjudged  . 
to  be  ineligible  to  the  office,  by  reason  of 
alienage,  and  his  election  was  annulled.    He 
appealed,   and   the  Judgment  was  affirmed 
by  this  court  in  December,  1893.     Drew  v. 
Kodgers,  34  Pac.  1081.     However,  in  April, 
IS92,  he  forcibly  dispossessed  the  relator  of 
said  office,  and  thenceforward  performed  its" 
duties;    but  the   relator  was   at   all  times 
ready   and  willing  to  perform  them,   and 
claimed  to  be  the  lawf,al  Incumbent.    The 
difficulty  of  Rodger's  alienage  having  been 
removed  by  his  naturalization,  the  board  of 
trustees  of  the  city  on  June  .27,  1892,  In  form 
appointed  him  chief  of  police  to  hold  until 
the  next  city  election  (this  on  the  as.sump- 
tlon  that  a  vacancy  existed  In  the  office); 
and  at  the  next  election.  In  March,  1893  (not 
the  regular  time  for  electing  to  the  office  In 
question)  he  was  again  the  person  receiving 
the  highest  number  of  votes  for  said  office, 
and  was  declared  elected  accordingly.     In 
January,  1894,  the  new  charter  of  the  city 
of  Sacramento  went  into  operation.     By  its 
provisions  the  office  of  chief  of  i>oIlce  was 
created,    but   made   appointive    instead    of 
elective,  and  It  is  conceded  that  the  office  of 
that  name  previously  existing  was  abolish- 
ed.    St.  1893,  pp.  588,  ai. 

Appellant  contends  that  by  his  formal  elec- 
tion and  qualification  In  March,  1892,  a  suc- 
cessor to  the  relator  In  said  office  was  elect- 
ed and  qualified,  within  the  meaning  of  the 
statute  permitting  the  latter  to  hold  over  un- 
til the  occurrence  of  that  event,  and  after 
the  expiration  of  his  prescribed  term  of  two 
years,  and  that  thus  such  contingent  right 
of  the  relator  to  a  prolongation  of  his  term 
was  cut  ofC.  We  dlffter  with  appellant.  In- 
ellgribillty  for  an  office  means  incapacity  to 
be  elected  or  otherwise  chosen  thereto.  Rod- 
gers was  affected  with  such  Incapacity  In 
March,  1892,  and  the  votes  cast  for  him  were 
"incflfectual  for  the  purpose  of  an  election." 
Saunders  v.  Haynes,  13  Cal.  154;  Dryden  v. 
Swinburne,  20  W.  Va.  137,  and  cases  cited. 
There  being  thus  a  failure  to  elect  a  succes- 
sor to  the  relator,  the  contingency  arose  upon 
which  he  had  the  right  to  an  extension  of 
Ills   original  term.     It  Is  claimed  that  the 


whole  matter  is  disposed  of  In  appellant's  fa- 
vor by  the  decision  in  People  v.  Ward,  107 
Cal.  238,  40  Pac.  538;  but  In  tb.it  case— In 
which  the  writer  was  of  counsel— the  suc- 
cessor bad  been  duly  elected  and  had  prop- 
erly qualified,  and  the  question  presented 
differed  widely  from  that  involved  here.  It 
results  that  the  alleged  appointment  of  de- 
fendant to  the  office  on  June  27,  1802,  was 
void,  because  there  was.  then  'no  vacancy. 
People  V.  Tllton,  37  Cal.  614;  People  v.  Ed- 
wards, 98  Cal.  153,  28  Pac.  831.  And  for 
the  same  reason  the  election  of  Rodgers  for 
the  unexpired  term  in  March,  1893,  was 
void;  the  statute  requiring  an  election  for 
this  office  in  the  even-numbered  years,  and 
permitting  it  at  other  times  only  in  case  of 
a  vacancy.    St.  1871-72,  pp.  243,  246. 

The  court  rightly  refused  the  offer  of  evidence 
at  the  trial  that  while  defendant  was  yet  a  mi- 
nor his  mother  was  married  to  a  citizen;  the 
object  being  to  show  that  he  was  really  eligible 
for  the  office  In  March,  1892,  although  the  pre- 
cise matter  had  been  put  In  Issue  In  the  previ- 
ous case  of  Drew  v.  Rodgers,  and  decided 
against  him.  34  Pac.  1081.  The  judgment 
roll  in  that  action  was  In  evidence  at  the  trial 
of  ttils.  True,  the  parties  and  the  causes  of  ac- 
tion are  not  identical;  and  Drew,  the  contest- 
ant in  that  case,  was  a  different  peison  from 
the  relator  here.  But  that  was  a  proceeding 
prosecuted  for  the  purpose  of  trying  the  very 
question  whether  Rodgers'  election  was  not 
void  because  of  his  Ineligibility.  Code  Civ, 
Proc.  §  1111.  It  was  a  matter  of  public  con- 
cern (Lord  V.  Dunster,  79  Cal.  477,  21  Pac.  865), 
involving  the  political  and  legal  relations  of  the 
contestce,  and  we  see  no  reason  to  doubt  that 
the  nullity  of  his  election  there  determined  was 
conclusive  upon  him  in  the  present  action  (Code 
Civ.  Proc.  §  1908,  subd.  1). 

It  is  fmther  ai-gued  that  the  court  should  have 
dismissed  the  proceeding,  or  have  granted  a  non- 
suit, because  by  the  new  charter  of  the  city  the 
office  in  controversy  had  been  abolished  before 
the  case  came  on  for  trial.  Under  the  statute 
governing  the  subject,  the  removal  of  the  usurp- 
er is  not  the  sole  object  which  Is  or  may  be 
accomplished  by  the  proceeding.  Judgment 
may  be  rendered  upon  the  right  of  the  defend- 
ant, and  also  upon  the  right  of  the  party,  if 
any,  alleged  to  be  entitled  to  the  office.  If 
against  the  defendant,  he  must  pay  the  costs, 
and,  at  the  court's  discretion,  a  fine.  It  is 
also  the  foundation  of  a  recovery  by  the  right- 
ful claimant  of  damages  occasioned  by  the 
usurpation.  Code  Civ.  Proc.  8|  805,  807,  809. 
When,  as  In  this  instance,  the  action  has  been 
brought  during  the  usurpation,  and  such  coa<w- 
quences  may  flow  from  the  Judgment,  It  ought 
not  to  be  hdd  that  the  action  must  abate  mere- 
ly because  efflux  of  time,  or  other  circumstance 
which  does  not  toll  the  legal  wrong  of  the  In- 
tnision,  has  put  a  period  to  the  disputed  tei-m. 
And  to  this  effect  is  the  decided  preponderance 
of  authority.  People  v.  Hartwell,  12  MWi. 
508;  State  v.  Pierce.  35  Wis.  93;  Hunter  v. 
Chandler,   45  Mo.  402;   People  v.   Loom  is,   8 
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Wend.  896;  Cons.  ▼.  Jackson,  45  Pa.  St.  09. 
Some  cases  cited  by  appellant— to  wbicb  may 
be  added  Hurd  v.  Beck  (Kan.  Sup.)  45  Pac  92 
—are  distinguishable.  They  proceed  on  the  as- 
sumption that  after  the  expiration  of  the 
nsuiped  term  no  substantial  right  was  Involved. 
The  Judgment  Is  not,  In  form,  appropriate  to 
the  state  of  the  case  at  the  time  of  trial,  the  of- 
fice having  been  abolished;  but  it  cannot  be 
corrected  on  this  appeal,  which  is  from  an  ordur 
denying  a  motion  for  a  new  trla.1  only.  There 
Is  no  error  In  the  record  available  to  defendant, 
and  the  order  appealed  from  should  be  affirmed. 

We  concur:     BELOHER,  0.;   SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In  the 
foregoing  opinion  the  order  appealed  from  is 
affirmed. 


014  Cat.  635) 

RANKIN  T.  NEWMAN  et  al.     (No.  15,857.)  i 

(Snpreme  Court  of  California.     Nov.  6,  1886.) 

8AI.B — Tae    Costragt — Constrdotios— VALiuiTr 

— Performa!<ce  bt   Exkootob— 

AppBAif— Review. 

1.  A  partnership  contract  provided  for  an  an- 
nual inventory  and  appraisement;  that  in  case 
of  death  of  one  of  the  partners  the  "InYentory 
provided  for  herein"  should  be  taken  as  soon  ns 
possible,  to  determine  the  deceased  partner's 
interest)  that  the  surTlvora  should  g:ive  their 
12  equal  monthly  installment  notes  in  payment 
of  deceased's  interest  so  determined;  provided, 
however,  that  the  surviving  partners  shall  have 
the  option  to  continue  the  said  co-partnership; 
the  estate  of  the  deceased  partner  taking  the 
place  of  the  decedent  on  sucn  terms  and  condi- 
tions as  may  be  agreed  upon;  the  surviving  part- 
ners and  their  successors  to  have  the  right  to 
continue  the  business  under  the  name  of  the  old 
firm.  Bdd,  that  such  contract  contemplated  a 
sale  on  the  death  of  one  of  the  partners  of  his 
interest  to  the  survivors. 

2.  On  the  death  of  one  ot  the  partners,  his  ex- 
ecutor had  the  right  to  consummate  the  trans- 
fer of  deceased's  interest  in  the  business  to  his 
snrvlvine  partners  for  the  consideration  speci- 
fied in  the  contract,  without  the  authority  or 
consent  of  the  probate  court  Beatty,  0.  J., 
and  Ilenshaw  and  Temple,  JJ^  dissenting. 

3.  The  mode  and  manner  of  fixing  the  amount 
of  the  purchase  price  is  not  so  indefinite  as  to 
invalidate  it;  but  such  mode  is  found  in  the 
language  of  the  contract  itself,  and  is  the  in- 
ventory and  appraisement  provided  for  there- 
in. Beatty,  C.  J.,  and  Henshaw  and  Temple, 
JJ.,  dissenting. 

4.  Such  contract  was  not  void  as  placing  it 
within  the  power  of  the  surviving  partners  to 
fix  their  own  purchase  price. 

5.  Under  such  contract  the  good  will  of  the 
business  passed  to  the  surviving  partners,  and  in 
no  sense  formed  an  asset  of  the  estate  to  be  in- 
ventoried and  appraised.  Beatty,  C.  J.,  and 
Henshaw  and  Temple,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Bill  by  Ira  P.  Rankin,  administrator  with 
the  will  annexed  of  the  estate  of  John  Levin- 
son,  deceased,  against  William  J.  Newman 
and  others,  as  surviving  partners  of  the  co- 
partnership of  which  deceased  was  a  mem- 
ber, for  an  accounthig.  Pending  the  suit,  H. 
W.   Phllbrook   was  appointed   such  admlnls- 

i  Bdiearlng  denied. 


tiator,  and  substituted  as  plalntUf  In  the  ree- 
ord.  From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.     Affirmed. 

H.  W.  Phllbrook,  for  appellant  Relnsteia 
&  Eisner  and  E.  R.  Taylor,  for  respondents. 

GABOUTTB,  J.  William  J.  Newman,  Ben- 
jamin Newman,  and  the  deceased,  John  Ley- 
Inson,  were  partners  in  the  merchandise  busi- 
ness, and  held  interests  therein  in  proportion 
to  the  amount  of  capital  Invested  by  each. 
The  last  articles  of  co-partnership  between 
these  parties  were  entered  into  January  24, 
1889;  and,  among  other  things,  they  provided 
In  detail  the  manner  In  which  an  lnventoi7 
and  appraisement  of  the  partnership  business 
should  be  taken  annually,  which  inventory 
and  appraisement  should  form  the  basis  in  e»- 
timatlng  the  net  profit  going  to  each  partner. 
The  articles  further  provided  as  follows: 
"In  the  event  of  the  death  of  one  of  the  co- 
partners the  Inventory  provided  for  herein 
shall  be  taken  as  expeditiously  as  possible, 
and  without  unnecessary  delay.  The  surviv- 
ing partners,  if  requested  so  to  do;  shall  ad- 
mit to  the  place  of  business  of  the  firm  at 
least  one  person  selected,  designated,  and  eno- 
powered  by  the  heirs  or  legal  representatives 
of  the  deceased  partner  to  represent  the  intef^ 
est  of  his  estate  In  the  co-partnersblp.  Sncb 
person  so  representing  the  Interests  of  the  es- 
tate of  the  deceased  partner  shall  tiave  accord- 
ed to  him  access  to  all  the  books,  papers,  and 
accounts  of  the  firm,  and  may,  at  his  election, 
remain  and  continue  at  the  place  of  business 
thereof  until  all  matters  relating  to  the  In- 
terests of  the  deceased  partner  shall  have  been 
fairly  and  satisfactorily  arranged  and  settled 
and  adjusted,  and  the  total  amount  due  to 
the  estate  of  the  deceased  partner  shall  have 
been  ascertained  and  determined.  The  total 
amount  ascertained  and  determined  to  be  due 
the  estate  of  the  deceased  partner  on  account 
of  his  interest  hi  the  co-partnership  sliall  be 
paid  to  the  heirs  or  legal  representatives  of 
the  deceased  partner  in  twelve  successive  and 
equal  monthly  Installments,  commencing  with- 
in one  month  from  the  time  the  amoutit  due 
has  been  ascertained  and  determined;  for  tbe 
amount  of  which  Installments  tbe  surviTlng 
partners  shall  execute  and  deliver  to  such 
heirs  or  legal  representatives  tbelr  promlssocT' 
notes,  payable  as  aforesaid,  without  interest; 
and  satisfactorily  secured  by  indorsement  or 
otherwise;  provided,  however,  that  the  sur- 
viving partners  shall  have  tbe  option  to  con- 
tinue the  said  co-partnership;  the  estate  of 
the  deceased  partner  taking  the  place  of  the 
decedent  on  such  terms  and  conditions  as  may 
be  agreed  upon  between  the  surviving  part- 
ners and  the  legal  representatives  of  the  de- 
ceased partner,  but  It  shall  not  be  obligatory 
uipon  the  surviving  partners  so  to  do.  The 
surviving  partners  and  tbelr  successors  shall 
also  have  the  right  and  privilege  of  continulnc 
the  business  under  the  said  designation  and 
name  of  Newman  &  Levlnson." 

Levlnson  died  February  25,  VSiO,  and  Coct^ 
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with  the  Newmans  made  an  inTentory  and 
appraisement  of  the  paitnersbip  business,  as 
provided  by   the  articled  of  partnership,   by 
which  Inventory  and  appraisement  It  was  de- 
termined that  the  net  amount  of  Levinson's  in- 
terest in  the  assets  of  the  firm  was  the  sum 
of  $20,790.88.    For  this   amount   defendants 
prepared,  and  procured  to  be  properly  Indorsed, 
their  notes,  12  in  number,  for  the  sum  of  $1,- 
732.57^  each,  bearing  date  February  26,  li»0, 
payable  at  successive  monthly  Intervals  fol- 
lowing that  date,  and  within  one  month  after 
Levinson's  death  tendered  them  to  Raveley, 
the  executor  of  the  will  of  said  deceased,  who 
had  then  received  letters  testamentary  from 
the  superior  court.    In  July,  181)0,  the  New- 
mans filed  a  petition  In  the  court,   alleging 
that  they  were  ready  and  willing  to  purehade 
the  Interest  of  the  deceased  In  the  partner- 
ship upon  the  terms  stated  In  the  articles,  and 
had  requested  the  executor  to  allow  them  to 
do  so;  that  he  had  refused;  and  praying  an 
order  directing  him  to  convey  that  interest 
to  them.    The  court  sustained  a  demurrer  to 
such  petition,  on  the  ground  that  it  had  no 
jurisdiction  to  grant  the  order  prayed  for. 
Thereafter,   on   September  6,  1890,  Raveley, 
the  executor,  being  of  the  opinion  that  he  had 
the  power  to  accept  the  terms  proposed  by 
the  Newmans,  received  the  said  notes,  and  on 
that  day  executed  to  them  two  certain  papers, 
tlie  first  of  which  acknowledged  the  delivery 
of  the  notes  "In  pursuance  of  the  provisions  of 
the  articles  of  partnership    •    •    •    for  the  in- 
terest of  the  estate  of  said  Levinson  in  said 
partnership."    The  other  paper  set  out  the 
transaction  more  in  detail,  and  stated  that 
the  amount  of  such  notes  was  the  amount  of 
Levinson's  interest  in  the  assets  of  the  firm,  as 
determined   by   the   said   inventory  and   ap- 
praisement, and  that  the  notes  were  received 
by  the  executor  "in  full  payment  and  satis- 
faction of  the  amount  due  the  estate  of  John 
lievinson,   deceased,  for  the  Interest  of  said 
deceased  and  of  his  said  tstate  in  the  co-part- 
nership firm  as  the  same  has  been  ascertained, 
as  alx>ve  stated."    Levinson's  residuary  lega- 
tees were  his  mother  and  two  sisters,  aU  of 
full  age.    They,  In  writing,  notified  the  New- 
mans on  March  5,  1890,  that  they  did  not  de- 
sire to  employ  any  person  to  assist  In  taking 
the  inventory  of  the  assets  of  the  late  firm, 
then  in  progress,  and  the  estate  of  the  de- 
ceased had  no  representative  In  that  under- 
taking, though  the  executor  was  often  about 
the  place  of  business,  and  both  he  and  the 
legatees  knew  what  was  being  done.    No  ac- 
count of  the  good  wUl  of  the  firm  was  taken 
In  the  Inventory  made  by  the  defendants,  nor 
was  it  in  the  inventory  and  appraisement  of 
the  estate  returned  to  the  court  by  the  exec- 
utor.   In  the  Inventory  and  appraisement  re- 
turned by  the  executor  the  value  of  the  inter- 
est of  Levinson  in  the  partnership  assets  was 
stated  at  the  same  sum  as  tliat  fixed  by  the 
appraisement  of  the  defendants,  to  wit,  $20,- 
790.8S,  and  was  adopted  by  the  appraisers  on 
the  strength  of  that  appraisement    The  omis- 


sion to  value  the  good  win  as  part  of  the  es- 
tate by  the  executor  was  resented  by  the  lega- 
tees, and  on  this  ground  they  petitioned  the 
court  to  remove  Baveley  from  his  office  of 
executor.  He  thereupon  resigned;  his  ac- 
counts were  settled;  successive  administrators 
with  the  will  annexed  carried  on  the  admin- 
istration, until  finally  H.  W.  Philbrook  was 
appointed,  and  he  has  been  substituted  as 
plalntifC  of  record  herein.  This  action  is  es- 
sentially one  in  equity,  sounding  largely  in 
fraud,  and  asking  for  an  accounting  of  the 
partnership  affairs.  The  case  has  been  be- 
fore us  in  the  past  upon  an  .appeal  from  the 
Judgment  (107  Cal.  602,  40  Pac.  1024,  and  41 
Pac.  304),  where  may  be  found  an  outline  of 
the  purposes  of  the  action  and  the  general 
framework  of  the  pleadings. 

Fraud  Is  charged  in  the  body  of  plalntlflf's 
bill,  and  upon  that  ground  relief  In  a  great 
measure  Is  sought  But  in  the  opinion  of  the 
trial  judge,  Hon.  W.  T.  Wallace,  which  opin- 
ion is  set  forth  in  the  record,  it  Is  stated  that 
there  is  no  evidence  whatever  to  support  such 
a  charge.  And,  after  a  careful  examination 
of  the  evidence,  we  find  nothing  therein  even 
tending  to  show  the  practice  of  any  fraud  up- 
on the  heirs  and  legatees  of  the  dead  partner. 
It  follows  that  all  question  of  fraud  is  out  of 
the  case,  and  the  only  important  question  re- 
maining Is:  Had  the  executor,  under  the  ar- 
ticles of  co-partnership,  the  right  to  consimi- 
mate  the  transfer  of  the  deceased  partner's 
Iater<M3t  in  the  business  to  the  surviving  part- 
ners for  the  consideration  specified  in  said 
articles?  Although  this  Interrogatory  presents 
a  clear-cut  proposition  of  law,  still  it  is  well 
to  say  that  If  this  transfer  of  the  partnership 
Interest  should  be  set  aside,  as  is  here  sought 
hy  appellant  and  all  parties  be  placed  in  statu 
quo,  as  of  the  day  the  transaction  was  had, 
no  substantial  results  favorable  to  appellant's 
interests  would  ensue.  It  would  be  a  value- 
less victory,  for,  as  said  by  the  trial  Judge,  up- 
on an  accounting  the  sum  realized  by  the 
legatees  would  faU  far  short  of  the  amount 
actually  paid  by  the  surviving  partners  to 
them.  In  appellant's  brief  the  law  is  conced- 
ed to  be:  "Where  the  co-partners  in  the  part- 
nership contract— articles  of  partnership — do 
actually  contract  that  on  the  death  of  a  part- 
ner the  partnership  property  and  business  be- 
longs to  the  survivor  or  survivors,  fixing  the 
price  at  which  it  is  to  be  taken  by  the  sur- 
vivor or  survivors,  such  contract  is  binding 
according  to  Its  terms."  Uiton  such  conces- 
sion we  are  brought  face  to  face  with  the 
articles  of  co-partnership  for  the  piui>ose  of 
weighing  and  testing  them  by  the  formula  fur- 
nished by  appellant;  and  at  the  threshold  of 
the  investigation  we  are  met  by  the  objection 
that  at  the  date  when  those  articles  were 
entered  ■  into,  the  deceased  partner,  Levinson, 
was  Incapable,  by  reason  of  mental  incapacity, 
of  entering  into  any  contract  whatever.  The 
mental  incapacity  of  Levinson  at  the  time  was 
not  even  suggested  In  plaintlfTs  bill,  and  his 
mental  status  does  not  appear  to  l)e  an  ele- 
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ment  of  the  case  that  attracted  serious  at- 
tention at  the  trial.  But  some  evidence  came 
before  the  court  upon  the  question  without  ob- 
jection, which,  even  In  the  absence  of  direct 
Issues  raised  by  the  pleadings,  should  be  con- 
sidered as  bearing  upon  the  question.  Crow- 
ley V.  Railroad  Co.,  CO  Cal.  626.  There  are 
various  good  reasons  why  this  evidence  should 
not  be  held  sufficient  to  invalidate  the  articles 
of  co-i>artnershlp,  and  as  an  all-sufflclent  rea- 
son we  suggest  that  the  implfed  finding  of  the 
court  was  against  any  such  contention.  Ap- 
pellant's principal  witness  to  the  point  testi- 
fied that,  If  Levlnson  had  read  the  articles  of 
co-partnership,  he  would  have  understood 
them,  and  there  Is  no  evidence  In  the  record 
that  he  did  not  read  them.  As  a  salient  cir- 
cumstance bearing  upon  Levinson's  mental 
capacity  at  that  particular  time,  It  may  be 
noticed  that  some  few  days  thereafter  he  exe- 
cuted his  last  win  and  testament,  the  will  un- 
der which  this  administrator  Is  now  acting 
In  prosecuting  this  litigation.  It  further  ap- 
jteara  that,  upon  his  return  from  Europe  after 
the  execution  of  these  articles,  for  several 
months,  and  up  to  the  time  of  his  death,  be 
gave  his  personal  attention  to  the  business  of 
the  firm,  as  he  had  always  done  in  the  past. 
We  are  satisfied  there  Is  nothing  in  the  point, 
We  have  quoted  In  detail  that  portion  of 
the  partnership  contract  which  declares.what 
shall  be  done  with  the  business  in  case  of 
the  death  of  one  of  the  partners. .  In  this 
respect  the  provision  of  the  contract  is  not 
well  drawn.  It  Is  not  clear,  but,  upon  the 
contrary,  somewhat  vague  and  indefinite.  At 
the  same  time,  when  carefully  read  and  con- 
sidered, but  one  conclusion  can  be  arrived 
at;  and  that  is  that,  upon  the  death  of  one 
of  the  partners,  the  surviving  members  of  the 
firm  had  at  least  the  privilege  and  option 
of  buying  the  interest  of  the  deceased  part- 
ner in  the  business  upon  certain  terms.  It  is 
claimed  upon  the  part  of  the  Newmans  that 
.  under  the  contract  they  were  bound  to  do  so. 
But  to  support  the  validity  of  the  contract  in 
this  regard  they  are  not  compelled  to  go  to 
such  length;  for,  if  they  had  an  option  by 
the  articles  of  co-partnership  to  purchase  up- 
on stated  terms,  then  they  had  the  undoubt- 
ed right  to  exercise  that  option,  and  take 
the  Interest  of  the  deceased  partner,  if  they 
were  so  disposed.  Appeal  of  Harbster,  125 
Pa.  St.  3,  ITAtl.  204.  In  that  case  it  is  said: 
"It  requires  no  argument  to  show  that  the 
Interest  of  the  deceased  partner  ended  when 
the  firm  gave  notice  that  they  would  take  it 
In  accord  with  the  terms  of  the  agreement." 
And  in  the  case  at  bar,  if  the  Newmans  sim- 
ply held  an  option  to  purchase  the  interest, 
there  can  be  no  question  but  that  thoy  ex- 
ercised that  option  in  favor  of  purchasing. 
If  It  should  be  held  that  the  co-partnership 
articles  did  not  give  the  surviving  partners 
a  right  to  purchase,  then  the  presence  of  all 
that  portion  of  the  contract  providing  for 
the  mode  and  manner  of  payment  by  the 
Newmans  for  the  deceased  partner's  Interest 


would  be  Inexplicable.  It  la  provided  !n 
great  detail  that  they  should  give  their  equal 
monthly  installment  notes,  running  over  a 
period  of  12  months,  in  payment  of  the  In- 
terest of  the  deceased  partner.  Such  provi- 
sion beyond  question  contemplated  a  sale; 
and  that  a  sale  to  the  surviving  partners 
in  case  of  the  death  of  one  of  the  firm  was 
in  the  minds  of  aU  parties  when  the  con- 
tract was  made,  does  not  admit  of  doubt 
There  can  be  no  other  reasonable  construc- 
tion of  the  contract. 

It  Is  insisted  tliat  the  language  here  used 
provides  no  fixed  and  definite  amount  of 
money  to  be  paid  by  the  surviving  partner  for 
the  Interest  of  the  deceased  partner  and  It  is 
claimed  that  for  such  reason  there  is  no  con- 
tract, at  least  no  contract  sufllciently  dear 
and  explicit  to  be  capable  of  enforcement. 
There  is  no  case  cited  by  appellant  that  goes 
to  the  length  here  Insisted  upoiL  But,  qpon 
the  contrary,  that  is  certain  which  may  be 
made  certain,  and  many  of  the  cases  bearing 
upon  this  question  rest  upon  this  principle. 
Numberless  cases  might  be  cited  where  courts 
have  recognized  the  right  of  the  partners  to 
stipulate  in  the  co-partnership  articles  that 
the  purchase  price  for  the  Interest  of  a  de- 
ceased partner  shall  be  fixed  by  an  Inventory 
and  appraisement  to  be  taken  after  the  death 
of  such  partner.  In  the  very  nature  of 
things,  a  fair  purchase  price  of  an  interest  in 
the  firm  at  an  indefinite  future  time  would 
be  incapable  of  ascertainment.  To  fix  the 
amount  In  advance  would  be  simply  a  specu- 
lative gamble  upon  the  part  of  aU  parties 
concerned,  and  hardly  justifiable  either  in 
morals-  or  law. 

It  Is  further  contended  that  there  is  no 
mode  whatever  provided  in  the  articles  by 
which  to  ascertain  the  value  of  the  interest 
of  the  deceased  partner;  and  it  may  well  be 
conceded  that  the  provisions  of  the  contract 
In  this  regard  are  not  what  they  should  be. 
In  this  particular  the  instrument  is  tmbap- 
plly  drawn,  and  well  serves  the  purpose  of 
being  an  invitation  for  litigation.  As  we 
have  already  seen,  the  articles  provide  for  an 
annual  inventory  and  appraisement,  in  or- 
der that  the  actual  financial  status  of  the 
concern  may  be  determined.  This  Inventory 
and  appraisement  was  provided  for  in  order 
that  the  annual  profit  or  loss  of  each  part- 
ner might  be  known.  A  succeeding  subdi- 
vision of  the  contract,  which  we  have  here- 
tofore quoted  in  full,  then  in  part  declares: 
"In  the  event  of  the  death  of  one  of  the  co- 
partners, the  inventory  provided  for  heroin 
shall  be  taken  as  expeditiously  as  possible, 
and  without  unnecessary  delay.  The  surviv- 
ing partners,  if  requested  so  to  do,  shall  ad- 
mit to  the  place  of  business  of  the  firm  at  least 
one  person  selected  •  •  •  by  the  heirs  or 
legal  representatives  of  the  deceased  partner, 
to  represent  the.  Interest  of  his  estate  in  the 
co-partnership,  *  •  •  and  may  at  his  elec- 
tion remain  and  continue  at  the  place  of 
business  thereof  until  all  matters  relating  to 
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the  Interest  of  tbe  deceased  partner  and  his 
estate   shall   have  been   fairly  and   satisfac- 
torily arranged  and  settled  and  adjusted,  and 
the  total  amount  due  to  the  estate  of  the  de- 
ceased partner  shall  have  been  so  determin- 
ed.  The  total  amount  ascertained  and  deter- 
mined to  be  due  the  estate  of  the  deceased 
partner  on  account  of  his  Interest  in  the  co- 
pwtnersbip  shall  be  paid  to  the  heirs  or  legal 
representatives  of  the  deceased  partner  in 
twdve   successive   and   equal    monthly   in- 
stallments."   If  the  laugoage  of  the  contract 
had  included  the  words  "and  appraisement" 
after    the    word    "inventory,"    there    would 
have  been  no  question  of  indeflnlteness,  and 
no  possible  technical  objection  as  to  the  mat- 
ter of  construction.    But  the  absence  of  those 
two  words  should  not  nullify  the  contract.    It 
would  be  carrying  the  doctrine  of  technicali- 
ty too  far,  if  we  should  so  hold.    The  true 
intent  of  the  parties  is  plainly  apparent  from 
the  language  used.    And  that  intent  was  that 
an  inventory  and  appraisement,  as  provided 
for  in  the  articles,  should  furnish  the  basis 
for  fixing  the  purchase  price  of  the  deceased 
partner's  interest.    Such  is  the  fair  construc- 
tion of  the  language,  taking  it  altogether, 
and,  indeed,  the  only  construction  which  can 
be  given  it    To  say  that  the  parties  to  the 
contract,  while  providing  for  a  sale,  and  also 
providing  for  the  manner  and  time  for  pay- 
.  ment,  never  intended  to  provide  as  to  the 
amotmt  which  should  be  paid,  or  to  fix  any 
mode  by  which  the  amount  could  be  deter- 
mined, would  be  going  to  lengths  entlrdy 
unauthorized  by  the  instrument  itself.     We 
hold  that  the  mode  and  manner  of  fixing  the 
amoont  of  the  purchase  price  is  fovmd  with- 
in the  language  of  the  instrument  itself,  and 
that  mode  and  manner'is  the  inventory  and 
appraisement  providtsd  for  in  a  previous  por- 
tion of  the  contract 

Conceding  that  the  inventory  and  appraise- 
ment mentioned  in  the  articles  of  co-partnership 
were  Intended  by  the  partners  to  be  used  as 
the  basis  for  fixing  the  value  of  a  deceased  part- 
nei's  interest,  then  appellant  contends  that  the 
contract  was  void  as  placing  it  In  the  power  of 
the  surviving  partners  to  fix  their  own  pur- 
chase price.  There  is  no  force  in  this  conten- 
tion. The  contract  contemplates  the  presence 
of  a  representative  of  the  deceased  partner  dur- 
ing all  these  times,  and  Incidentally  it  may  be 
suggested  that  the  executor  was  present  during 
the  time,  more  or  less,  and  that  both  he  and 
the  legatees  had  fuU  knowledge  of  what  was 
being  done,  and  ample  opportunity  to  be  pres- 
ent at  all  times  and  upon  all  occasions,  to  assist 
either  personally  or  by  agent  Again,  as  to  the 
store  and  office  fixtures,  the  value  is  fixed  at 
a  certain  and  definite  amount  As  to  the  stock 
of  merchandise  on  hand,  it  is  to  be  appraised  at 
Its  actual  value,  but  not  to  exceed  its  original 
cost.  All  solvent  debts  are  to  be  taken  at  their 
face  value.  We  see  nothing  so  indefinite  in 
these  facts  as  to  nullify  the  contract  The  ac- 
tual value  of  a  piece  of  merchandise  can  be  de- 
termined, and  likewise  it  can  be  determined 


what  Is  and  what  Is  not  a  solvent  account 
They  are  matters  capable  of  ascertainment  and 
every  partnership  in  the  country  is  constantly 
engaged  in  determining  them.  There  is  cer- 
tainly nothing  so  Indefinite  and  uncertain  as  to 
the  valuation  to  be  fixed  upon  these  assets  as  to 
in  any  way  render  the  contract  nugatory.  In 
Appeal  of  Harbster,  cited  by  appellant,  the  pur> 
chase  price  was  fixed  at  the  previous  annual 
appraisement,  with  the  proiwrtlon  of  profit  or 
loss  fot  the  present  year  added  or  deducted,  as 
the  case  might  be.  It  certainly  in  that  case 
was  no  easier  to  fix  the  amount  of  the  profit 
or  Ices  than  it  was  In  this  case  to  fix  the  ac- 
tual value  of  the  stock,  or  determine  what  debt 
was  a  solvent  account.  Indeed,  both  of  those 
factors  of  the  business  were  necessary  elements 
to  be  determined  before  the  profit  or  loss  could 
be  fixed.  In  another  of  appellant's  cases- 
Blake  v.  Barnes  (Sup.)  12  N.  Y.  Supp.  72— the 
purchase  price  by  the  surviving  partners  upon 
the  death  of  a  member  of  the  firm  was  to  be 
determined' by  an  inventory  and  appraisement 
to  be  made  as  follows:  "(b)  Accounts  overdue 
at  a  fair  estimate,  to  be  determined,  If  neces- 
sary, by  arbitration,  (c)  Kejected .  machinery, 
or  any  other  property  or  merchandise  for  which 
the  firm  was  not  willing  to  allow  the  valuation 
Inventoried  or  hereinbefore  provided  for,  at  the 
price  offered  by  the  highest  bidder,  (d)  For 
the  stereo  and  electrotype  plates,  engravings, 
•■  •  "a  sum  equal  to  the  gross  profits  of  the 
firm  for  the  last  two  complete  business  years 
preceding  the  time  of  settlement."  It  was  not 
suggested  that  such  a  character  of  valuation 
avoided  the  contract  although  the  case  was  bit- 
terly contested  on  other  grounds.  The  case  of 
Simmons  v.  Leonard,  3  Hare,  581,  goes  away 
beyond  the  cases  just  cited.  It  was  there  pro- 
vided that  the  surviving  partners  should  take 
the  interest  of  the  deceased  partner  at  a  valua- 
tion shown  by  the  last  annual  accounting,  the 
articles  having  provided  for  annual  accounts. 
A  partner  died,  and  no  annual  accounts  had 
been  taken.  The  representative  of  the  deceased 
partner,  as  In  this  case,  contended  that  there 
could  be  no  sale,  as  the  purchase  price  was  not 
fixed.  The  vice  chancellor  said:  "The  rule 
which  justice  and  common  sense  would  apply 
In  such  a  case  is,  I  think,  too  clear  for  serious 
argument.  The  proviso  for  sale  In  one  event 
(that  of  the  term  running  out),  and  the  proviso 
for  paying  off  a  deceased  partner's  share  (dy- 
ing during  the  term)  by  Instalhnents,  Is  con- 
clusive evidence  of  an  Intention  and  agree- 
ment that  the  death  of  a  partner  during  tlje 
term  should  not  work  a  dissolution  of  the  whole 
partnership,  but  that  the  survivors  should  have 
a  right  to  carry  It  on  with  the  accommodation 
of  paying  off  the  executors  of  a  deceased  part- 
ner by  installments."  And,  in  conclusion,  he 
held  the  contract  for  a  sale  good,  and  that  the 
purchase  price  should  be  determinetl  by  an  ac- 
counting. 

In  Dinham  v.  Bradford,  5  Ch.  App.  519,  It  Is 
held,  in  effect,  that  the  articles  of  co-partner- 
ship might  provide  that  the  purchase  price  of 
a  deceased  partner's  Interest  in  the  business 
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should  be  fixed  by  three  disinterested  parties. 
In  Quinllvan  r.  English,  44  Mo.  46,  the  value  of 
the  interest  of  a  deceased  partner  was  to  be 
fixed  by  an  appraisement  made  after  his  death, 
and,  in  case  of  a  dispute  as  to  the  valuation 
of  the  stock,  the  matter  was  to  be  submitted 
to  three  arbitrators.  The  court  held  such  an 
agreement  valid  and  binding.  Indeed,  it  may 
be  suggested  that  the  authorities  are  practically 
imanimous  that  any  question  of  Indeflniteuess 
or  uncertainty  as  to  the  amount  of  the  pm'chase 
price,  or  the  manner  or  mode  In  which  such 
price  is  to  be  arrived  at,  in  no  way  affects  the 
right  of  the  surviving  partners  under  the  part- 
nership contract  to  buy.  And  it  Is  held  In 
many  cases  that  such  conditions  only  result  in 
casthig  the  burden  upon  the  trial  court  to  take 
an  accounting  and  fix  the  price.  We  conclude 
that  the  contract  Is  yalid  and  binding  in  all 
respects;  that  the  amount  of  the  purchase  price 
for  the  deceased  partner's  interest  in  the  busl- 
mss  was  fixed  by  the  articles  with  such  suffi- 
cient certainty  as  to  deny  the  court  the  right  to 
hold  a  general  accounting.  And,  In  the  ab- 
sence of  a  showing  of  fraud,  to  some  extent  at 
least,  in  the  making  of  the  inventory  and  ap- 
praisement which  formed  the  basic  element  In 
fixing  the  purchase  price,  the  transaction  should 
be  upheld. 

While  this  litigation,  judging  by  the  size  of 
the  transcript  and  briefs  before  us,  has  now 
assumed  somewhat  mammoth  proportions, 
there  was  a  time  in  its  early  history  when  but 
a  single  nuittor  was  Involved.  And  that  mat- 
ter arose  upon  the  contention  of  the  adminis- 
trator that  the  good  will  of  the  business  was 
not  Included  in  the  inventory  and  appraise- 
ment of  the  property  of  the  deceased  returned 
by  the  executor  to  the  probate  court.  Owing 
to  the  views  we  entertain  as  to  the  validity 
of  the  contract,  this  contention  may  be  dis- 
posed of  in  a  few  words.  The  contract  of 
partnership  provided:  "The  surviving  part- 
ners and  their  successors  shall  also  have  the 
right  and  privilege  of  continuing  the  said  busi- 
ness under  the  said  designation  and  name  of 
Newman  &  Levinson."  We  have  no  doubt 
that  the  good  will  of  the  business  passed  to 
the  surviving  partners  under  this  provision  of 
the  contract,  .and  in  no  sense  formed  an  asset 
of  the  estate.  Much  could  be  said  upon  this 
question  showing  the  Instability  of  appellant's 
claims  In  this  regard,  but  we  deem  it  unnec- 
essary.   The  order  appealed  from  Is  affirmed. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J. 

BBATTY,  C.  .T.,  and  HENSHAW  and 
TEMPLE,  JJ.  We  concur  In  the  judgment. 
We  do  not  think  we  can  say,  over  the  im- 
plied finding  of  the  trial  court,  that  the  exe- 
cution of  the  partnership  articles  was  pro- 
cured by  fraud,  or  by  the  use  of  undue  Influ- 
ence. The  question  is  argued  on  the  assump- 
tion that  the  Newmans  were  contracting  with 
the  expectation  that  they  would  be  the  sur- 
vivors.   We  do  not  think  we  can  assume  that. 


Such  a  consideration  was  proper  to  be  urged 
upon  the  trial  court  under  the  charge  of  frand, 
and  evidence  could  have  been  addressed  to 
that  point.  It  does  not  appear  that  any  such 
question  was  tried.  It  does  appear  that  Lev- 
inson was  then  111,  but  we  do  not  find  that 
the  illness  was  deemed  mortal.  He  lived 
more  than  one  year  thereafter,  and  during  a 
portion  of  that  time  was  able  to  attend  to 
business.  But  the  advantages  of  the  agree- 
ment are  not  all  on  one  side.  In  case  of  a 
dissolution  by  death  It  would  have  been  the 
privilege  of  the  surviving  partners,  in  case 
there  was  no  provision  made  for  such  an 
event,  to  have  stopped  the  business,  and  to 
have  gone  Into  liquidation.  In  such  case  the 
goods  would  have  t)een  sold  at  a  sacrifice,  and 
the  estate  would  have  realized  nothing  for 
the  good  will. 

As  to  the  construction  and  effect  of  the 
twelfth  article  of  the  partnership  agreement 
between  the  defendants  and  their  deceased 
partner,  our  views  do  not  coincide  with  those 
expressed  In  the  preceding  opinion.  The 
meaning  of  that  article  is,  of  course,  the  main 
question  In  the  case,  and  for  two  years  after 
the  death  of  Levinson  it  was  the  only  ques- 
tion; the  attack  upon  the  validity  or  the 
agreement  based  upon  the  alleged  mental  in- 
capacity of  Levinson,  and  the  charge  of  undue 
influence  by  his  surviving  partners,  being  an 
evident  afterthought  So  much  stress,  how-, 
ever,  has  been  laid  upon  this  matter  in  the 
argument,  and  It  forms  so  large  and  so  essen- 
tial a  part  of  the  charge  of  fraud,  to  the  elab- 
oration of  which  the  voluminous  brief  of  ap- 
pellants is  mainly  devoted,  that  it  cannot  lie 
Ignored.  The  fact  that  the  validity  of  the 
partnership  agreement  is  affirmed  by  the  im- 
plied finding  of  the  "superior  court,  and  tliat 
there  is  substantial  evidence  to  support  such 
finding.  Is  sufficient,  as  shown  In  the  preced- 
ing opinon,  to  put  an  end  to  the  question  so 
far  as  it  is  material  to  the  decision  of  this 
appeal,  but  with  respect  to  the  matters  so 
vehemently  and  Intemperately  argued  upon 
the  part  of  appellant,  and  especially  with  ref- 
erence to  the  torrent  of  vituperation  poured 
out  upon  Mr.  Justice  Harrison,  It  is  important 
to  note  that  never  upon  any  occasion  during 
the  time  that  he  was  acting  as  attorney  for 
Executor  Raveley  was  there  the  slightest  hint 
or  suggestion  to  the  eftect  that  the  partnership 
articles  were  in  any  respect  Invalid,  or  that 
Levinson,  at  the  time  he  signed  them,  was 
mentally  Incapacitated,  or  subjected  to  tlie 
slightest  degree  of  undue  Influence.  On  the 
contrary,  the  whole  dispute  from  the  begiu- 
nhig,  and  for  two  years  after  the  death  of 
Levinson,  was  as  to  the  construction  of  the 
agreement,  and  In  particular  whether,  accord- 
ing to  its  tenns,  the  estate  of  Levinson  was 
entitled  to  separate  and  additional  compensa- 
tion for  his  interest  in  the  good  will  of  the 
business  of  the  firm.  The  mother  and  sisters 
of  levinson— all  adults— and  Mr.  Philbrook, 
their  attoi-ney,  assumed  as  a  fact  unquestion- 
ed that  the  contract  was  entirely  valid,  and 
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;  tbe  rights  of  all  parties  were  dependent 
D  Its  proper  construction.  Under  ttiese 
umstances  it  would  have  been  strange,  iu- 
i,  if  the  attorneys  for  tbe  executor  had 
talcen  tbe  same  view.  Naturally  and  In- 
ably  they  confined  their  attention  to  tbe 
ning  of  the  contract,  and  to  the  steps  nec- 
ry  to  be  taken  in  canying  It  out  according 
be  intention  of  the  parties.    ITiey  (the 

of  Jarboe  &  Harrison)  bad  been  em- 
ed  b.v  the  executor  within  a  few  days  after 
death  of  Levinson,  and  Mr.  Fhiibroolc 
tly  afterwards  was  employed  by  the 
tier  and  sisters  of  tbe  decedent  to  loolt 
daily   after    their    interests.     Prom    tbe 

first  there  was  an  open  difference  of 
ion  I)etween  these  attorneys  as  to  the 
ning  of  tbe  partnership  agreement  with 
ect  to  the  right  of  Lerlnson's  estate  to  be 

an  additional  compensation  for  his  in- 
it  in  tbe  good  will  of  the  business,  over 
above  the  appraised  value  of  his  interest 
le  stock  of  goods,  fixtures,  accounts,  and 
: '  tangible  assets  of  the  firm.  Jarboe  & 
ison  took  tbe  position,  which  they  always 
italned  openly  and  unequivocally,  tbat,  ac- 
ing  to  the  proper  construction  of  the  agree- 
:,  the  surviving  partners  took  the  whole 
est  of  tbe  deceased  partner,  including  tbe 
:  to  continue  the  business  under  tbe  name 
Newman  &  Levinson,  upon  payment  of 
ippraised  value  of  his  share  of  tbe  assets, 
e  ascertained  by  an  inventory  and  ap- 
icment  according  to  tbe  annual  custom  of 
lousp,  and  tbat  no  separate  allowance  for 

will  was  contemplated  or  provided  for. 
Philbrook  took  the  opposite  view,  which 
ikewiso  consistently  maintained.  There 
no  other  difference  between  the  parties 
eir  loRal  advisers,  and,  when  the  inven- 
aud  ui>praiscment  were  made,  their  fair- 
aud   correctness,   so  far  as  they   went, 

not  disputed,  tbe  only  objection  on  tbe 
of  Mr.  Philbrook  and  bis  clients  being 
it  made  no  allowance  for  tbe  value  of 
ood  will.  No  charge  of  fraud,  or  under- 
tion  of  assets,  or  overstatement  of  lia- 
>s  In  tbe  appraisement,  was  then  or  ever 
g  Judge  Han-ison's  connection  with  tbe 
made  or  suggested.  The  dispute  was 
y  iipon  a  question  of  law,— 1.  e.  the  con- 
tiou  of  a  contract,— and  as  to  this  there 
as  above  stated,  no  equivocation  or  con- 
lent  whatever. 

I'liilbrook,  however,  seems  to  think 
Jarbo«  and  Hanison  were  guilty  of  a 
!8  of  disloyalty  to  his  clients,  because, 
tbstaiuling   their   opinion   to    the    con- 

tlioj'  did  not  sustain  him  in  his  posi- 
antl  advise  their  client  accordingly.  But 
ontontlon  Is  utterly  unreasonable.  They 

attorneys  for  tlie  executor,  who  was 
■e  not  only  of  the  legatees,  but  also  of 
editors  of  bis  testator,  and  it  was  tbelr 
a  five  duty  to  advise  him  to  proceed  ac- 
ig  to  the  true  construction  of  the  agree- 
a«  they  interpreted  It,  and  especially 
!  tbat  be  wasted  no  portion  of  the  es- 


tate in  fruitless  litigation.  In  view  of  tbe 
difference  of  opinion  between  them  and  the 
attorney  for  the  legatees.  It  was  natural  that 
they  should  take  time  to  consider,  befme  de- 
ciding a  question  so  delicate  and  so  impor- 
tant, and  equally  natural  that  they  should 
wish  to  submit  the  decision  of  the  matter  to 
tbe  probate  court.  But  when  that  court,  in 
tbe  proceedings  instituted  by  the  Newmans  to 
compel  the  executor  to  transfer  to  them  the 
interest  of  the  deceased  partner,  declined  to 
give  a  construction  to  the  agreement  upon 
the  ground  tbat  it  bad  no  Jurisdiction  to  de- 
cide upon  tbe  matter,  the  responsibility  was 
thrown  upon  tbe  attorneys  for  the  executor 
to  decide  whether  he  should  accept  or  reject 
tbe  tender  which  tbe  Newmans  had  made  of 
the  appraised  value  of  Levlnson's  interest. 
Being  obliged  to  take  the  responsibility  of 
deciding,  they  naturally  decided  according  to 
theit  own  construction  of  the  contract,  and 
not  according  to  Mr.  Philbrook's.  Differing, 
as  we  do,  from  the  views  which  they  enter- 
tained, we  should  never  have  thought  of  im- 
puting a  bad  motive  for  their  decision,  if  for 
no  other  yet  for  the  simple  reason  that,  if 
wrong,  it  could  harm  no  one  but  themselves 
and  their  client.  A.  large  part  of  Mr.  Phil- 
brook's  tirade  is  based  upon  the  assumption 
that  Jarl>oe  and  Harrison  did  not  really  en- 
tertain the  opinion  which  tbey  expressed,  and 
that  they  only  advised  the  executor  to  the 
course  that  he  took  because  they  were  acting 
in  collusion  with,  and  in  the  interest  of,  the 
Newmans.  The  attsurdity  of  this  position  is 
mauifest  from  tbe  fact  that  any  settlement 
between  the  executor  and  tbe  Newmans,  not 
made  In  accordance  with  the  true  construc- 
tion of  the  couiract,  could  only  involve  the 
parties  to  such  settlement  in  loss  and  diffi- 
culty, and  could  not  poKsibly  foreclose  or 
prejudice  the  rights  of  tiie  residuary  legatees. 
By  accepting  tbe  money  and  notes  tendered 
by  tlie  Kowmans  in  full  payment  for  tbe  in- 
terest of  ills  testator  In  tbe  firm,  tbe  executor 
placed  himself  in  the  position  of  unequivocal- 
l,y  refusing  to  proceed  against  the  surviving 
partners  on  account  of  the  value  of  the  good 
will,  and  thereby  gave  to  the  residuary  lega- 
tees the  rigljt  to  ask,  as  they  ultimately  did, 
for  his  discbarge,  upon  the  ground  that  he 
was  neglecting  the  duties  of  his  trust  A»  to 
tbe  executor,  this  was  the  sole  effect  of  er- 
roneous advice  on  this  point.  As  to  tbe  New- 
mans, the  effect  of  a  settlement  unauthorized 
by  the  probate  court,  and  unwarranted  by  the 
terms  of  tbe  partnership  agreement,  would 
simply  be  to  expose  them  to  an  action  for  an 
accounting,- this  very  action,— in  which  the 
most  rigorous  and  burdensome  rules  for  com- 
puting the  interest  of  levinson  in  the  assets 
of  tli«  firm  and  profits  of  tbe  business  would 
be  enforceable  against  them  at  the  option  of 
tlic  administrator  with  tbe  will  annexed.  To 
suppose,  as  the  argument  does,  that  tbe  at- 
tornej-s  for  the  executor  were  deliberately 
giving  him  advice  which  they  knew  to  be  bad, 
in  order  to  serve  tbe  interest  of  tbe  New- 
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maus  at  the  expense  of  the  legatees,  wheu 
the  only  effect  of  the  course  advised  would 
be  to  expose  the  executor  to  censure  and  pun- 
ishment, and  the  Newmans  to  certain  loss,  is 
rather  too  heavy  a  draft  on  human  credulity. 
But  it  ts  not .  alone  the  acceptance  of  the 
tender  made  by  the  surrlTlng  partners,  and 
the  adrlce  upon  which  the  executor  acted, 
that  furnish  grounds  for  Mr.  Phllbrook's  sus- 
picions. It  is  the  secrecy  of  the  transaction, 
and  the  fact  that  the  receipts  or  acknowledg- 
ments given  by  the  executor  were  In  the 
Iiandwriting  of,  and  were  witnessed  by,  a  gen- 
tleman who,  at  the  date  of  the  settlement, 
had  been  nominated  by  a  leading  political 
party  of  the  state  for  a  seat  on  this  bench, 
that  excites  his  deepest  indignation.  He  can 
see  in  these  circumstances  nothing  but  a  de- 
liberate attempt  to  defraud  his  clients  and 
to  corrupt  this  court. 

As  to  the  secrecy  of  the  transaction,  the  sim- 
ple truth  is  that  Mr.  rhUbrook  and  his  clients 
were  not  called  in  to  witness  the  payment  of 
the  money  or  the  delivery  of  the  receipts,  and 
there  was  no  reason  why  they  should  be  pres- 
ent. It  was  not  necessary  that  they  should  l>e 
there  to  protest  in  order  not  to  be  bound  by 
the  settlement.  Their  rights  were  not  being 
concluded,  or  in  any  wise  prejudiced.  The  fact 
that  the  notes  and  money  were  in  the  hands  of 
the  executor  was  nothing  to  them.  The  time 
for  presentation  of  claims  of  creditors  had  not 
elapsed,  the  time  for  filing  a  first  annual  ac- 
count had  not  arrived.  No  part  of  the  money 
in  the  hands  of  the  executor  could  then,  or  for 
months  thereafter,  be  applied  In  payment  of 
claims  or  legacies;  in  short,  neither  the  executor 
nor  the  Newmans  could  gain  the  slightest  ad- 
vantage, nor  the  legatees  suffer  the  slightest 
loss,  by  concealment  of  the  fact  that  the  settle- 
ment had  been  made.  And  accordingly  we  find 
that,  upon  the  very  first  occasion  calling  for  a 
disclosure  of  the  fact  and  the  terms  of  the  set- 
tlement, such  disclosure  was  fully  and  imre- 
servedly  made  In  the  most  direct  and  certain 
terms.  The  settlement  was  made  In  Septem- 
ber, and  In  November  following,  in  response  to 
a  demand  for  an  amended  inventory  of  I«vln- 
son's  estate,  which  should  include  the  item  of 
good  will  of  the  biisiness,  the  surviving  part- 
ners served  upon  Mr.  Philbrook  thetar  written 
answer,  which  contained,  among  other  things, 
the  following  passage:  "And  deny  that  said 
William  J.  Newman,  or  said  Benjamin  New- 
man, has  not  fully  accounted  to  said  executor 
of  said  estate  for  any  and  aU  moneys,  inter- 
ests, and  claims  due  to  said  estate  from  said 
William  J.  Newman  or  said  Benjamin  Newman, 
or  either  of  them,  and  aver,  on  the  contrary, 
that  they  have  fully  accounted  for  any  and 
an  claims,  payments,  and  sums  due  said  estate 
in  the  manner  set  forth  in  said  memorandiun  in 
writing,  and  in  this  behalf  said  William  J.  New- 
man and  said  Benjamin  Newman  aver  that 
after  the  appointment  of  said  S.  W.  Raveley  as 
the  executor  of  the  last  will  and  testament  of 
ttald  John  Levinson,  deceased,  ga\d  executor  re- 
quested fbem— said  William  J.  Newman  and 


Benjamin  Newman— to  account  to  him  for  the 
Interest  of  said  decedent  In  said  co-partnertsbip, 
and  said  William  J.  Newman  and  said   Ben- 
jamin Newman  did  thereupon  account  to  him 
and  exhibit  to  him,  said  executor,  all  the  books 
and  assets  of  every  kind  belonging  to  said  co- 
partnership, and  it  appeared  therefrom  that  the 
entire  hiterest  of  said  decedent  in  the  asaets  <rf 
said  co-partnership  amoimted   to  the   sum   of 
$20,700.80;   and    thereupon    said    WiUiam    J. 
Newman  and  said  Benjamin  Newman  elected 
and  decided,  under  and  in  accordance  with  the 
provisions  of  said  memorandum  la  writing,  to 
purchase  and  pay  for  the  Interest  of  said  de- 
cedent  in  said  co-partnership,   and  thereupon 
executed  to  said  S.  W.   Raveley,  as  executor 
-  aforesaid,  twelve  certain  promissory  notes,  bear^ 
ing  date  the  26th  day  of  February,  1890,  pay- 
able at  monthly  intervals  thereafter,  eacji  for 
the  sum  of  11,732.57%  (said  promissory  notes 
aggregating  the  sum  of  $20,790.80),  hi  full  pay- 
ment and  discharge  of  the  hiterest  of  said  de- 
cedent in  said  co-partnership  business,  as  the 
same  had  been  ascertained  and  determined  by 
the  Inventory  and  appraisement  thereof,  made 
in  accordance  with  the  provisions  of  said  mem- 
orandum  in  writing."     Mr.   Philbrook  knows 
the  meaning  of  a  plain  statement  In  plaiu  Eng- 
lish, and  therefore  It  is  not  to  be  doubted  that 
from  and  after  the   19th  day  of  November, 
1890,  he  and  his  clients  knew  that  executor 
Raveley  had  accepted  from  the  surviving  part- 
neis  their  notes  for  $20,790.80,  in  full  paymeut 
for  his  testator's  interest  in  the  co-partnership. 
He  Imew  then  and  ever  afterwards  that  Rave- 
ley, acting  under  the  advice  of  his  attorneys, 
would  refuse  to  prosecute  an  action  against  the 
Newmans  for  a  further  accounting,  and  that  the 
legatees,  if  they  desired  to  have  such  an  action 
Instituted,  must  procure  the  removal  of  the  exec- 
utor, and  the  ai)pointment  of  an  admin tstmtor 
with  the  will  annexed,  who  woqld  be  guided  by 
his  advice.     This  is  the  course  which  was  tak- 
en just  one  year  after  Mr.  Philbrook  was  ad- 
vised of  the  settlement,  and,  sii^ce  he  allowed  a 
whole  year'to  elapse  after  receiving  the  Informa- 
tion before  taking  the  only  action  that  the  set- 
tlement called  for,  he  can  hardly  complain  that 
the  fact  was  not  disclosed  two  months  sooner 
than  it  was.     As  to  the  f&ct  that  Mr.  Harrison, 
after  his  nomination  for  justice  of  the  supreme 
court,  continued  to  advise  Executor  Raveley  hi 
a  matter  in  which  he  had  been  employed  long 
before  his  nomination,  and  the  further  fact  that 
he  drew  up  and  witnessed  the  papers  which 
passed  upon  the  settlement.  It  seems  scarcely 
credible  that  a  normal  mind  could  regard  them 
as  evidence  of  fraud,  or  as  an  attempt  to  cor- 
ruptly influence  the  decision  of  this  court.    But 
it  is  out  of  these  simple  circumstances  that  Mr. 
Philbrook  has  constructed  his  elaborate  theory 
of  fraud  and  corruption.     The  truth  is  there  ia 
not  only  no  foundation  for  the  argument  upon 
this  point,  but  the  fact  which  It  seeks  to  estab- 
lish Is  totally  irrelevant     The  motives  which  . 
may  have  prompted  Raveley's  attorneys  in  giv- 
ing their  advice,  the  advice  Itself,  and  the  action 
taken  In  consequence  of  It  have  not  In  the 
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sligliest  degree  affected  the  rights  of  Levlnson'a 
mother  and  sisters.  If  the  advice  was  correct, 
as  held  In  the  preceding  opinion,  there  never 
was  any  ground  of  complaint.  If  It  was  Incor- 
rect, the  settlement 'did  not  bhid  the  estate,  and 
the  Newmans  remained  accountable  for  the 
true  value  of  Levlnson's  interest  at  the  time  of 
his  death,  or  at  the  option  of  his  representatives 
for  the  protits  of  the  business  which  they  con- 
tinued to.  carry  on. 

If  these  views  are  correct,— and  we  have 
uo  doubt  that  they  are,— the  whole  question 
of  fraud  and  corruption  so  gi-atultously  im- 
l)orted  into  the  case  may  be  dismissed  from 
further  consideration,  and  attention  confined 
to  the  qiiestlons  upon  which  the  decision  of 
the  appeal  necessarily  depends. 

The  agreement  between  the  Newmans  and 
I^evinson,  which  by  the  preceding  opinion  Is 
iicld  to  be  a  contract  of  sale,  properly  bears 
the  construction  put  upon  it.  It  was  with- 
in the  terms  of  the  agreement  and  the  con- 
templation of  the  parties  that  In  some  way 
a  purchase  by  the  survivors  should  be  made. 
If  the  contract  were  In  other  respects  free 
from  objection,  the  case  would  be  the  not  un- 
usual one  where  the  partners  provide  for  the 
purchase  by  the  survivors  of  the  interest  of 
a  deceased  member  of  the  firm.  Upon  the  ex- 
ercise by  the  survivors  of  their  right,  the  sale 
would  be  complete,  and  the  surviving  part- 
ners would  become  debtors  to  the  estate  of 
llie  deceased  partner,  with  the  duty  of  ac- 
counting with  his  representative  for  the 
Yiilue  of  the  deceased  partner's  Interest. 
<"'ases  are  not  rare  where  contracts  of  this 
nature  have  been  entered  into  and  enforced. 
But,  when  upheld,  It  is  because  they  are  cer- 
inln  and  specific  In  their  terms,  and.  unob- 
jectionable upon  any  equitable  consideration. 
Tlie  plan  adopted  by  these  partners  for  ar- 
riving at  the  value  of  their  annual  profits  by 
deducting  from  their  assets  the  amount  of 
their  liabilities  was  feasible  and  satisfac- 
tory while  all  the  partners  were  living,  but 
upon  the  death  of  Levinson,  not  the  profits 
merely,  bat  the  whole  of  his  Interest,  was  in 
some  manner  to  be  determined  and  with- 
drawn from  the  assets  of  the  firm.  While 
all  of  the  partners  were  alive.  It  did  not  mat- 
ter how  the  assets  were  valued,  or  the  lia- 
bilities estimated,  for  what  they  did  not  take 
•out  as  profits  they  retained  In  the  assets  of 
the  firm.  But,  when  one  died.  It  became 
highly  Important  that  his  share,  then  to  be 
wholly  withdrawn,  should  be  fairly  and  fully 
valued.  The  apportionment  of  profits  In- 
volved no  transfer  of  title  to  the  remaining 
capital;  but  such  a  transfer  was  necessarily 
involved  In  the  transaction  contemplated  up- 
on the  death  of  a  partner.  Frequently,  says 
I/lndley  (Partn.  p.  429),  In  order  to  prevent 
the  ruin  consequent  on  the  sale  when  a  part- 
nership happens  to  be  dissolved  by  the  death 
of  a  partner.  It  is  provided  that  the  share  of 
the  deceased  may  be  taken  by  the  survivors 
flt  the  value  shown  by  the  last  settlement 

-'.^ed  to  by  him,  with  the  addition  of  any 


.  subsequent  profit.  But  here  a  new  \'alDa- 
tion  was  to  be  made,  and,  either  no  method 
Is  provided  In  the  contract  for  arriving  at 
that  valuation,  or.  If  a  method  be  found.  It 
can  only  be  tlie  method  actually  adopted,— 
the  valuation  being  made  by  the  surviving 
partners  themselves.  But,  In  the  first  In- 
stance, If  no  mode  Is  prescribed,  there  Is  the 
absence  of  an  essential  element  of  a  contract 
of  sale  which  equity  cannot  supply,— the 
price,  or  the  manner  of  determining  the  price. 
If  the  second,  and  the  mode  adopted,  be  the 
one  contemplated  by  the  contract,  then,  if 
the  contract  be  valid.  It  must  result  In  hold- 
ing that  the  surviving  partners,  trustees  of 
the  deceased  partner's  share,  may  not  only 
purchase  that  share,  but  may  fix  the  value 
which  they  will  pay  for  It.  But,  If  we  under- 
stand respondents,  they  do  not  contend,  nor 
could  they  successfully,  for  the  latter  proposi- 
tion, but  they  claim  that  by  their  agreement 
witli  the  executor  such'  value  was  legally  as- 
certained; and  herein  It  is  claimed  that  the 
executor,  in  effecting  that  settlement,  was 
merely  carrying  into  effect  the  contract  of  his 
testator,  as  expressed  in  the  articles.  But 
something  more  was  necessary.  The  testa- 
tor's contract  did  not  determine  the  amount 
of  the  consideration  to  be  rendered  by  the 
survivor  for  his  Interest,  and  the  exercise  of 
a  further  act  of  discretion,  Jndgment,  and  as- 
sent was  necessary  to  ascertain  the  amount. 
Morrison  v.  Rosslgnol,  5  Cal.  65;  Breckin- 
ridge V.  Crocker,  78  Cal.  529,  21  Pac.  179; 
Vickers  v.  VIckers,  L.  It.  4  Eq.  529.  It  Is  said 
that  these  were  cases  where  specific  perform- 
ance was  sought,  while  In  this  instance  the 
contract  has  been  executed.  This  Is  true,  but 
we  are  now  dealing  with  the  question  of 
power  In  the  executor,  and  these  cases  Il- 
lustrate the  proposition  that  in  making  the 
adjustment  with  defendants  the  executor 
necessarily  supplied  the  missing  terms  of  his 
testator's  contract  by  the  exercise  of  his  own 
will  and  discretion. 

Had  the  executor  that  authority?  Defend- 
ants claim  it  for  him  by  virtue  of  his  general 
powers,  and  Independently  of  the  articles.  At 
the  common  law  such  power  was  unquestion- 
ably his,  but  at  common  law  the  executor  or 
administrator  held  the  title  of  the  personal 
property  of  the  decedent,  while  with  us  title 
to  personalty  as  well  as  to  realty  vests  in  the 
heirs,  subject  only  to  the  right  of  the  executor 
to  take  possession  of  it  for  specific  purposes. 
At  common  law,  then,  the  representative 
could  sell  personal  property  without  restraint, 
so  long  as  his  acta  were  not  fraudulent,  but 
here  his  power  to  sell  is  dependent  upon  the 
assent  of  the  superior  court.  Code  Olv.  Proc. 
%%  1537,  1561;  Wlckersham  v.  Johnston,  104 
Cal.  407,  38  Pac.  89;  2  Woemer,  Adm'n,  { 
331.  The  provislona  of  the  articles  for  the 
transfer  of  Levlnson's  interest  were  Incom- 
plete, in  that  no  price  was  fixed,  and  that  no 
disinterested  person  was  named  who  should 
fix  the  price.  The  executor,  by  assenting  to 
the  valuation  put  by  the  Newmans  on  the 
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partnership  interest,  assumed  to  snpply  the 
omission  of  the  contract,  and  to  fix  a  sum  at 
which  they  might  take  the  interest.  It  Is  not 
claimed  that  the  executor  derived  authority 
to  make  the  sale  from  the  wlU  of  deceased. 
As  the  articles  fall  short  of  conferring,  that 
power,  he  could  necessarily  derive  it  only 
from  the  court  in  the  manner  prescribed  by 
statute.  But  under  the  statute  it  could  be 
sold  only  "In  the  same  manner  as  other  per- 
sonal property,"  namely,  by  authority  au^ 
consent  of  the  superior  court.  Had  the  con- 
tract of  partnership  determined  the  price,  or 
prescribed  some  legal  mode  of  ascertaining 
the  price,  the  cases  cited  in  the  preceding 
opinion  would  be  directly  In  point.  Then  the 
executor  would  have  needed  only  to  abide  by 
the  terms  of  the  contract.  Janin  v.  Browne, 
59  Cal.  37.  The  wisdom  or  policy  of  the  con- 
tract would  have  been  none  of  his  concern. 
But,  under  the -facts,  the  necessity  for  the 
supervisory  power  of  the  court  to  order  a  sale, 
and  for  the  caution  of  the  statute  that  be- 
fore confirming  the  sale  of  the  partnership 
Interest  the  court  or  judge  must  carefully  in- 
quire into  the  condition  of  the  partnership 
affairs,  and  must  examine  the  surviving  part- 
ner (Code  Civ.  Proc.  §  1524),  was  as  manifest 
as  if  there  had  been  no  contract. 

But  it  is  further  said  that  the  Inventory 
and  appraisement  were  made  In  the  manner 
usual  during  Levinson's  life,  and  that  this 
established  a  custom  by  which  the  articles  are 
to  be  interpreted.  But  a  customary  mode  of 
valuing  assets,  with  a  view  of  determining 
and  withdrawing  profits,  is  radically  different 
from  the  requisites  of  a  fair  and  reasonable 
estimate  of  all  assets  with  a  view  to  segre- 
gating the  share  of  a  deceased  partner  for 
purchase  by  the  others.  We  think  the  conclu- 
sion inevitable  that  the  executor  exceeded  his 
authority  in  the  settlement  with  defendants; 
that  he  did  not,  as  is  admitted,  follow  the 
Statutory  mode  In  making  the  settlement,  and 
that  there  was  no  power  for  him  to  do  so 
nnder  the  articles. 

Leaving  aside  for  the  moment  the  question 
whether  or  not  the  good  will  was  included  in 
the  settlement,  we  think  the  evidence  over- 
whelmingly establishes,  as  the  trial  court  held, 
'that  the  sum  found  by  the  Newmans  under 
the  inventory  and  appraisement  to  be  the 
value  of  Levinson's  interest,  and  by  the  New- 
mans paid  into  the  estate  of  Levlnson,  and  re- 
ceived by  the  executor  thereof,  was  not  only 
a  Just  amount,  but.  Indeed,  a  very  liberal 
amount.  The  evidence  seems  to  be  without 
conflict,  and  at  least  is  strongly  in  favor  of 
the  respondents,  that  the  appraised  value  put 
by  the  Newmans  upon  the  interest  of  their 
deceased  partner  was  greater  than  its  actual 
worth.  It  was  paid  over  and  received,  with 
knowledge  then  or  soon  afterwards  acquired 
of  the  claim  of  the  Newmans  that  by  the  pay- 
ment they  took  to  themselves  the  deceased's 
Interest  and  title  in  the  assets  of  the  co-part- 
nership, and  acquired  the  right  to  continue 
to  conduct  the  business  under  the  firm  name. 


Thereafter  the  heirs,  who  were  all  of  age. 
and  who  were  represented  throughout  all 
court  proceedings  by  their  attorney,  petitioned 
for,  and,  despite  the  protests  of  the  executor, 
obtained,  a  decree  of  partial  distribution,  dis- 
tributing to  them  as  of  the  property  of  the 
estate  a  portion  of  the  moneys  thus  obtained 
from  the  Newmans.  At  the  time  when  this 
decree  was  sought  and  obtained  the  source 
from  which  the  moneys  came,  and  the  circum- 
stances under  which  It  had  been  paid  over 
to  the  estate,  and  the  claims  of  the  Newmans 
In  regard  thereto,  were  well  known  to  them. 
Their  opposing  claUn  during  all  of  this  time 
seems  to  have  been  solely  the  one  that  the 
good  will  had  not  passed  to  the  Newmans, 
and  was  still  personal  property,  and  a  part 
of  the  assets  of  Levinson's  estate.  Having, 
under  these  circumstances  demanded  and  re- 
ceived the' moneys  so  paid  by  the  Newmans, 
the  price  having  been  fair,  and  the  transac- 
tion without  fraud,  we  are  of  opinion  that  they 
are  estopped  from  questioning  the  settlement 
while  retaining  the  benefits  of  It,  and  from 
denying  that  there  passed  to  the  Newmans 
whatever  would  have  passed  under  the  terms 
of  the  contract  had  it  been  free  from  the  de- 
fect above  dlsciisscd.  What,  then,  would  have 
passed,  and  what  are  appellants  estopped  from 
denying  did  pass?  Unquestionably  there  pass- 
ed to  the  Newmans  Levinson's  interest  In  the 
assets,  as  shown  by  the  inventory  and  ap- 
praisement upon  which  the  settlement  was 
based.  But  the  articles  provide  fiu:ther  that 
the  survivors  shaU  have  the  right  to  continue 
the  business  under  the  firm  name  of  Newman 
&  Levinson.  This  clause  may  be  construed 
either  as  dependent  or  independent  of  the 
covenant  to  purchase.  If  construed  as  de- 
pende'nt,  then  the  contract  was  that,  upon  pur- 
chasing under  the  Inventory  and  appraise- 
ment, the  survivors  would  acquire  the  right 
to  continue  the  business  under  the  firm  name. 
In  this  view  appellants  would  also  be  esrux>ped 
from  denying  that  there  passed  to  defendants 
the  right  to  conduct  the  business  under  the 
firm  name.  If,  however,  this  clause  is  to  be 
construed  as  independent,  it  is  of  it.self  valid 
and  operative,  and  conferred  this  right  upon 
defendants  regardless  of  other  consideratioos. 
In  either  case  it  must  follow  that  the  right  to 
conduct  the  business  tmder  the  firm  mtme 
passed  to  the  defendants. 

There  thus  comes  onder  consideration  the 
question  which  originally,  and  for  a  long 
time,  was  the  sole  point  of  difference  between 
the  parties,— the  question  of  the  disposition  of 
the  good  will;  for  it  appears  that,  while  the 
heirs  from  a  very  early  date  insisted  that  tin- 
good  will  still  remained  a  part  of  the  property 
of  the  estate,  and  should  be  inventoried  and 
appraised  as  such,  they  made  no  objection  :u 
the  valuation  put  upon  the  deceased  pannerV 
Interest,  nor  to  the  sale  of  that  interest,  saviujt 
that  therein  the  good  will  had  not  been  valued. 
There  was  no  concealment  nor  secrecy  nor 
fraud  In  this.  The  heirs  were  Informed  tlwi 
the    good   will   was   not   Included,    the    cou- 
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tendon  of  the  executor  and  of  the  New- 
mans under  the  advice  of  counsel  being  that 
the  good  will,  under  the  circumstances,  did 
not  become  a  part  of  the  assets  of  the  estate, 
but  vested  In  the  surviving  partners.  While 
some  of  the  earlier  cases  lean  to  the  doctrine 
that,  upon  the  death  of  one  partner,  the  good 
■will  goes  to  the  survivors,  the  great  weight 
of  later  decision  is  to  the  contrary.  Thus, 
it  is  said  by  Bates  (2  Bates,  Partn.  S  658): 
"It  was  once  thought  that  upon  the  death  of 
a  partner  his  Interest  in  the  good  will  ceased, 
and  It  survived  to  tne  surviving  partner  aa 
his  own  property.  This  was  doubted  In  Craw- 
shay  V.  Collins,  15  Ves.  218,  and  it  is  not  now 
nor  anywhere  regarded  as  the  law  In  trade 
partnerships,  and,  though  Inseparable  from  the 
business,  Is  an  appreciable  part  of  the  assets 
In  which  the  estate  of  a  deceased  partner  can 
participate."  Lindley  says:  "In  the  event  of 
dissolution  by  death,  it  has  been  said  that 
the  good  will  survives,  and  there  is  a  clear  de- 
cision to  that  effect;  but  this  Is  not  In  ac- 
cordance with  modem  authorities.  They  are 
wholly  opposed  to  the  notion  that  the  value 
of  the  good  will  as  such  belongs  to  the  sur- 
vivor." 2  Llndl.  Partn.  S  443.  And  our  Co<le 
declares  (Civ.  Code,  $  993):  The  good  will  of 
a  business  Is  proi>erty  transferable  like  any 
other.  It  is  not  necessary  to  enter  upon  a 
discussion  of  the  cbai-acter  of  this  intangible 
•  property  known  as  "good  will."  The  Code 
solves  many  doubts  by  defluing  it  to  be  the 
"expectation  of  continued  public  patronage." 
Civ.  Code,  §  992.  Now,  the  Newmans  had 
purchased  the  Interest  of  the  estate  In  the 
assets  as  shown  by  the  Inventory,  and  had 
likewise  acquired,  as  has  been  discussed,  the 
right  to  continue  the  business  under  the  firm 
name.  We  are  unable  to  perceive  any  differ- 
ence between  the  acquirement  of  a  right  to 
conduct  this  business  under  a  firm  name  and 
the  acquirement  of  the  good  will  of  the  busi- 
ness. In  other  words,  every  possible  "expecta- 
tion of  continued  public  patronage"  to  the 
business  was  gone  when  the  right  to  conduct 
it  under  the  firm  name  was  parted  with.  If 
there  were  left  anything  of  value,  however 
shadowy  and  unreal,  it  might  be  ground  for 
saying  that  the  good  will  yet  remained  to  the 
estate,  but  the  interest  in  the  assets,  together 
with  the  interest  In  the  right  to  conduct  the 
business  under  the  firm  name,  Iiavlng  passed 
to  the  Newmans,  nothing  in  the  nature  of 
good  will  was  left. 

But  there  is  another  and  equally  convincing 
view  which  may  be  taken  of  these  matters. 
Counsel  have  dted  some  cases  iia  which  It  is 
said  that  it  Is  the  duty  of  the  survivors  to  sell 
the  property,  and  the  business  as  a  going  busi- 
ness, and  also  to  continue  the  business  until 
this  can  be  done.  It  may  be  that  when  a 
Arm  name  is  not  composed  of  the  name  of 
the  partners,  bnt  is  a  trade  name  only,  differ- 
ent equities  may  arise,  bnt  we  are  sure  in 
this  case  the  Newmans  could  not  have  been 
required,  in  the  interest  of  Levinson's  estate,  to 
i>eU  the  right  to  continue  the  business  In  the 


firm  name  nor  to  sell  the  good  will.  Tbere 
Is  not  only  the  good  will  which  twlongs  to  the 
firm,  but  in  a  successful  business  each  part- 
ner may  have  gained  a  business  standing  and 
a  reputation  which  is  of  value  to  him.  One 
who  sells  the  good  will  of  a  business  war- 
rants by  that  very  act  that  he  will  not  en- 
deavor to  draw  off  any  of  the  customers. 
Civ.  Code,  S  1776.  If  the  surviving  partners 
can  be  required  to  do  this,  they  are  practically 
prohibited  from  pursuing  the  same  business 
at  that  place,  and  that  may  be  their  only 
means  of  gaining  a  livelihood.  When  a  part- 
nership Is  dissolved  by  death,  the  survivors 
are  absolved  from  all  obligations  except  to 
close  out  the  partnership  affairs  and  to  ac- 
count to  the  estate.  They  do  not  owe  a  duty 
to  the  estate  of  the  deceased  to  abstain  from 
business  even  In  the  same  line  as  that  In 
which  the  partnership  .was  engaged.  We  are 
forced  to  believe  In  this  case  that  the  articles 
of  co-partnership  failed  to  provide  effectively 
for  a  transfer  of  the  Interest  of  Levinson's 
estate  in  tbe  co-partnership  to  the  surviving 
partners.  The  executor  and  his  counsel  were 
of  the  opinion  that  It  did  so  provide,  and  acted 
accordingly.  Though  we  are  convinced  that 
tljey  were  mistaken,  we  do  not  doubt  that 
the  estate  of  Levlnson  realized  much  more 
from  the  property  than  would  have  been  pos- 
sible if  tbe  firm  had  gone  into  liquidation,  as 
they  must  have  done  In  the  absence  of  the 
agreement.  We  think,  therefore,  that  the 
agreement  which  the  parties  supposed  they 
had  made  was  to  the  material  advantage  of 
all  concerned,  and,  had  they  provided  for  a 
valid  method  of  determinhig  the  value  of  the 
Interest  of  Levlnson,  It  would  have  been  Just 
as  weU  as  legal.  For  the  lack  of  such  method, 
however,  the  transfer  to  the  Newmans  was  un- 
authorized and  void.  The  legatees,  however, 
of  Levinson's  estate,  were  all  of  age,  and  the 
estate  was  solvent.  Knowing  all  of  the  essen- 
tial facts,,  they  demanded  and  received  the  pro- 
ceeds of  the  sale  over  the  protests  of  the  ex- 
ecutor and  of  the  Newmans.  These  protests 
amounted  to  the  claim  that,  unless  the  transfer 
to  the  Ne'nnnans  was  valid,  the  money  should 
be  returned  to  them.  If  the  transfer  was  re- 
garded as  Invalid,  plainly  that  should  have  been 
done.  The  court  could  not  distribute  the  mon- 
ey except  upon  the  theory  that  it  properly  be- 
longed to  the  estate.  The  Levlnsons  solicited 
and  obtained  such  an  adjudication,  and  they  re- 
ceived the  money  so  distributed.  No  rights 
were  or  could  have  been  reserved  by  the  protest, 
styled  a  "stipulation,"  which  was  filed  by  the 
Levlnsons.  The  money  was  not  voluntarily  paid 
after  the  protest  was  made,  but  the  payment 
was  forced  by  tlie  legatees.  The  protest  does 
show,  however,  that  the  l^atees  knew,  or  at 
least  suspected,  that  the  executor  and  the  sur- 
viving partners  claimed  that  the  money  in  the 
hands  of  the  executor  was  all  that  was  com- 
ing to  the  estate  from  the  partnership.  It  Is 
stated,  after  admitting  that  the  money  was  re- 
ceived by  the  executor  "on  account  of  the  in- 
terest of  said  estate  In  the  partnership  assets," 
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.w  follows:  "Bat  it  is  not  admitted  by  said  peti- 
tioners, or  any  of  them,  tliat  no  furtlier  sum 
ronalnB  due,  or  is  to  become  due,  from  said 
eurrlTing  partners,  or  either  of  tbem,  or  as- 
signs, to  said  estate,  or  to  said  petitioners,  or 
any  of  them."  There  would  have  been  no  pur- 
pose in  guarding  against  the  implication  if  it 
had  not  been  believed  that  the  claim  was  that 
this  was  all.  That  the  legatees  well  Icnew  the 
claim  made  by  the  surviving  partners  abundant- 
ly appears  from  the  other  evidence.  This  was 
a  ratification  of  the  sale  on  the  part  of  the 
legatees  which  can  be  avoided  only  for  fraud 
discovered  afterwards,  and  then  only  upon  a  re- 
scission and  a  restoration  of  all  that  they  have 
received,  or  a  showing  of  some  excuse  for  not 
doing  so.  The  action  is  to  compel  the  surviv- 
ing partners  to  account  for  the  interest  of  Lev- 
inson  in  the  co-partnership.  But  the  moneys 
which  were  distributed  upon  the  application  of 
the  legatees  were  paid  for  the  entire  interest  of 
Levinson  in  the  co-partnership.  To  compel  an 
accounting  is  to  set  aside  or  ignore  that  trans- 
action. The  money  was  not  paid  on  accomit, 
and  the  legatees  must  have  known  that  no 
such  sum  was  due  from  the  surviving  partners 
to  the  estate,  except  upon  the  theory  that  they 
had  purchased  the  interest  of  Iievinson.  The 
acceptance  of  the  sum  Ijy  the  executor  material- 
ly affected  the  condition  of  the  surviving  part- 
ners. But  for  that  the  concern  would  most 
likely  have  gone  into  liquidation,  and  large  lia- 
bilities for  goods  would  not  have  been  incurred. 
They  did  not  understand  that  they  were  as- 
suming these  liabilities  and  the  risks  of  trade 
for  the  lieneflt  of  the  estate  of  Levinson,  but 
for  themselves. 


(14  VtUb,  U8) 

■    STATE  V.  HAYES. 
(Supreme  Court  of  Utah.     Oct.  12,  1896.) 

HOUICIPE  —  ClltCUMST.VSTIAL    EVIDENCE  —  SorFI- 

ciENCT— Res  Gest.«— Otbeb  Crimes. 

1.  The  fact  that  the  testimony  in  a  criminal 
case  is  larRPty  of  a  circumstantial  character 
does  not  necpssarily  weaken  its  strength,  if  the 
circumstances  are  closely  clnstered  together  in 
one  unbroken  chain  of  criminating  facts,  all 
pointing  witli  unerring  certainty  to  the  accused 
ns  the  author  of  the  alleged  crime.  Circum- 
stantial evidence  may  be  quite  as  conclusive  as 
direct  evidence,  but  it  is  incumbent  upon  the 
proBeouliou,  not  only  to  show  by  a  preponder- 
ance of  the  evidence  that  the  allcped  facts  and 
circumstances  completing  the  chain  are  true, 
but  they  must  also  be  such  facts  and  circum- 
stances as  are  incompatible,  upon  any  reason- 
able hypothesis,  with  the  innocence  of  the  ac- 
cused, and  incapable  of  explanation  upon  any 
r«ttsonabie  hypothesis  other  tiian  that  of  the  de- 
fendant's guilt.  The  chain  of  circumstances 
must  lie  complete  and  unbroken,  and  siiouid  be 
established  beyond  a  reasonable  doubt. 
•  2.  When  characterizing  the  act  of  the  defend- 
ant in  killing  the  de<-*>ased,  it  was  proper  for  the 
Jury  to  view  it  in  the  light  of  all  the  circum- 
stances to  which  it  was  subject  at  the  time.  It 
was  proper  for  the  jury  to  consider  the  condi- 
tion of  the  weather:  the  ice  upon  the  lake  in 
February,  and  its  absence  in  April;  the  size  of 
the  bnllet,  and  the  direction  from  which  it  was 
shot;  whether  the  bodies  were  placed  under  the 
ice,  and  bow  they  came  to  l>e  found  upon  the 


shore  of  the  lake;  the  defendant's  efforts  to 
prevent  search  in  the  places  where  the  bodies 
were  found,  and  his  condition  of  mind  and  man- 
ner when  viewing  the  iMdies;  what  he  said  and 
did  indicating  a  malicious  intent,  or  the  absence 
of  it. 

3.  It  was  not  error  in  the  counsel  for  the  pros- 
ecution, in  his  opening  statement  to  the  jury,  to 
inform  them  that  he  expected  to  show  the  killing 
of  two  other  young  men  besides  the  one  with 
whose  murder  the  prisoner  was  charged,  and 
that  all  three  met  their  death  at  the  same  time, 
at  the  hands  of  the  defendant.  While  the  gen- 
eral rule  is  that  one  crime  cannot  be  offered  to 
prove  a  similar  offense  committed  against  an- 
other person  at  another  time,  yet  where  the  cir- 
cumstances tend  to  show  the  killing  of  three  per- 
sons in  a  similar  manner,  and  at  the  same  time, 
and  their  disappearance  at  the  same  time,  as 
one  continuing  transaction,  and  the  state  was 
reasonably  bound  to  account  for  the  where- 
abouts of  the  two  persons,  companions  of  the 
deceased  (whose  death  was  not  charged  to  dr- 
fendant),  then  in  such  a  case  the  killing  of  the 
one,  and  the  manner  and  killing  of  each,  bore 
upon  the  killing  of  the  others,  and  tended  to  ex- 
plain the  motive,  acts,  and  intent  of  the  slayer 
of  tlie  deceased.  Such  evidence  is  competent, 
especially  when  accompanied  by  instructions 
from  the  court  that  the  jnry  should  not  consider 
it  except  and  so  far  as  it  tended  to  connect  the 
defendant  with  the  crime  charged. 

4.  Where  there  is  evidence  sufficient  to  estab- 
lish the  defendant's  guilt,  it  is  for  the  jnry  to 
pass  upon  its  weight,  and  determine  whether  or 
not  the  defendant  is  guilty  beyond  a  reasonable 
doubt. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Fourth  district: 
W.  M.  McCarty,  Judge. 
Harry  Hayes  was  convicted  of  matder.  and 

appeals.     Affirmed. 

J.  W.  N.  Whitecotton,  Chas.  De  Moisey.  and 
H.  C.  Edwards,  for  appellant.  A.  C.  Bisboii. 
Atty.  Gen.,  and  B.  X.  Smith  (E.  A-  Wedgwood, 

of  counsel),  for  the  State. 


MINER,  J.  The  Indictment  in  this  case 
charges  the  defendant  with  the  crime  of  mur- 
der ta  the  first  degree,  in  shooting  and  killing 
one  Albert  Enstrom,  alias  Albert  Hayes,  In 
Utah  county,  February  16,  1895.  •  The  verdict 
of  murder  in  the  first  degree,  as  charged,  was 
rendered  April  1,  1886,  and  the  defendant  was 
sentenced  to  be  hanged  by  the  neck  until  dead. 
From  the  Judgment  of  conviction,  and  the  or- 
der denying  defendant's  motion  for  a  new  trUU. 
this  appeal  le  taken. 

'  The  first  contention  made  by  the  appellant  is 
that  there  is  no  evidence  in  the  case  tending 
to  prove  that  the  deceased  was  killed  in  Utah 
comity,  nor  that  the  defendant  killed  the  de- 
ceased in  Utah  county,  and  that  tliere  was  no 
evidence  to  Justify  the  verdict  We  discover 
from  the  record  that  about  the  16th  day  at 
February,  1805,  the  defendant  or  his  wife  own- 
ed a  ranch  at  Pelican  Point,  on  the  west  shore 
of  Utah  Lake,  in  Utah  county,  upon  which  was 
erected  a  small  dweiilng,  where  the  deceased. 
Albert  Hayes,  Andrew  Johnson,  and  Alfred 
Nellson,  three  young  men,  resided,  and  took 
care  of  the  ranch  and  the  stodc  for  the  defend- 
ant, who  was  stepfather  to  Albert  Hayes,  and 
who  resided  at  Eurelta,  Utah,  about  20  miles 
distant     These  young  men  had  been  misaed 
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from  fhe  dwelling  after  the  17th  of  February, 
1895.    Search  was  made,  and  al)out  the  13th 
day  of  April,  1895,  the  dead  body  of  Albert 
Hayes  was  found  In  the  dioal  and  sand  of 
Utah  Lake,  partly  coTered,  about  one  mile 
from  the  Hayes  ranch,  with  two  bullet  holes 
In  his  breast,  which  caused  hia  death.    The 
bullets  were  shot  from  the  front.     His  clothes 
were  on.    A  few  dajrs  later  the  dead  bodies  of 
Andrew   Jcdinson   and   Alfred   Nellson    were 
foimd   in   the   \nke,   about  two   miles   south 
from  where  the  body   of  Hayes  was  foimd. 
Each  body  had  on  the  clothing  worn  In  life. 
Johnson  had  a  gunshot  wound  In  the  breast, 
shot  from  right  to  left,  and  Neilson  had  a 
gunshot  wound  through  from  the  back  of  the 
head,  and  out  over  the  right  eye.    These  sev- 
eral wounds  caused  the  death  of  the  three 
young  men,  and  were  mortal  wounds,  caused 
by  bullets  from  a  gun.     The  Hayes  ranch  and 
bouse  were  shown  to  be  In  Utah  county,  Utah, 
and  the  country  south  of  the  Hayes  ranch  was 
for  three  or  four  miles  In  Utah  county.    A  map 
was  introduced  showing  the  lay  of  the  country 
and  locality  of  the  Hayes  ranch  and  corral. 
The  house  was  10  or  15  rods  from  the  road, 
and  about  300  yards  from  the  lake.     The  de- 
ceased and  his  companions  were  at  the  house 
on  the  ranch  on  Saturday,  February  16,  1895, 
during  the  daytime,  and  were  last  seen  there 
at  5  o'clock  in  the  afternoon.     Parties  passing 
the  house  on  the  18th  and  23d  of  February 
found  no  one  there,  and  the  doors  were  lock- 
ed.   The  cattle  and  hogs  were  found  loose  and 
unattended,  and  the  bedding  In  the  house  had 
been  changed.     On  March  9th,  the  house  was 
entered,  and  bloodmarks  were  found  on  the 
floor  in  several  places.    The  defendant  was 
shown  to  have  made  repeated  threats  against 
the  deceased  and  his  dead  companions,  and 
was  shown  to  have  made  repeated  contradic- 
tory statements  concerning  the  affair. 

Defendant  claimed  that  he  had  not  been  to 
the  ranch  in  February  or  March,  nor  between 
December,  181V1,  and  April,  1895.  It  was 
shown  that  he  had  said  he  was  going  to  the 
rancli  on  the  15th  of  February  to  shoot  ducks, 
and  invited  a  friend  to  go  with  hlra.  and  that 
he  had  started  off  alone  with  a  cart  that  day, 
and  returned  on  the  17th  of  February,  and 
stated  that  he  had  Just  returned  from  below. 
It  also  appears  from  the  testimony  of  two  wit- 
nesses that  defendant  was  seen  by  them  at 
the  ranch  on  the  17th  day  of  February,  fixing 
a  cart.  Several  witnesses  saw  him  at  the 
ranch  between  the  10th  and  20th  of  February. 
On  the  16th  or  17th  of  February,  Hayes'  wife 
endeavored  lO  borrow  a  horse  to  go  to  the 
ranch,  stating  that  defendant  was  there,  and 
that  she  desired  to  go  there.  It  was  shown 
that  defendant  started  false  stories  concerning 
the  deceased  having  left  the  ranch,  and  taking 
away  his  property,  and  also  that  he  had  re- 
ceived a  letter  that  the  boys  bad  gone  to  Arizo- 
na, which  was  untrue.  When  the  defendant 
received  letters  that  the  boys  were  gone,  and 
that  the  stock  was  starving,  he  was  asked  why 
he  did  not  go  down  and  look  after  the  stock,  to 
v.KiP.uo.O — 18 


which  he  repfled  "that  he  would  never  go  to- 
the  ranch  again,  for  it  had  been  a  great  deal 
of  trouble  to  them,  and  he  would  never  go- 
there  again."  On  his  return  from  the  ranch, 
ion  the  17th  of  February,  he  looked  pale,  acted 
peculiar;  his  eyes  were  bloodshot;  he  acted 
crazy-like  and  nervous;  his  conduct  was  ex- 
traordinary and  unusual.  While  wringing  a 
friend's  hands,  he  turned  him  around,  and  said, 
"Shake  hands  with  an  old  criminal."  The 
testimony  tended  to  establish  the  theory  that 
the  boys  were  shot  at  about  the  same  time, 
and  -placed  under  the  ice.  A  witness  testified 
that  he  heard  a  conversation  between  his 
brother  and  Hayes  shortly  after  the  homicide, 
and  before  the  bodies  were  found,  as  follows: 
"My  brother  said  to  Hayes  that  he  thought 
Albert  was  killed  first,  and  then  put  through 
the  ice,— an  air  hole  in  the  Ice,— and  then,  the 
other  boys  coming  back,  they  lieing  away, 
that  they  were  then  Idlled  to  cover  up  the  first 
crime.  Mr.  Hayes  said:  'There  was  no  Ice- 
on  the  lake  when  I  was  down  there  in  Febru- 
ary, or  rather  when  I  was  there  hi  March.' 
And  my  brother  says:  'Why,  Hayes,  there 
was  no  ice  on  the  lake  in  March.'  Aud  he 
says:  'Oh,  yes;  there  was  ice  on  the  lalie  in 
March.'  And  my  brother  says:  'I  was  at 
Provo  as  a  witness  at  that  time,  and  Ihere- 
jvas  no  Ice  on  the  lake  then  at  that  period.' 
And  Mr.  Hayes  replied:  'There  are  uo  air 
holes  In  tlie  ice  when  It  is  frozen  solidly,  as  it 
would  be  in  the  winter.'  My  brother  spoke 
up,  and  said;  'This  murder  will  come  out.' 
And  Hayes  said:  'It  will  never  be  found  out,, 
uot  in  a  thousand  yeai-s.' "  The  defendant 
was  shown  to  be  opposed  to  taking  any  steps 
to  find  the  bodies  or  the  murderer.  He  failed 
to  identify  the  body  or  clothing  of  his  stepson, 
although  the  clothhig  had  been  previously 
worn  by  himself,  while  others  Identified  both 
readily.  A  wagon  or  cart  track  was  noticed 
from  the  house  to  the  lake  on  the  18th  of 
February.  In  February  the  lake  was  frozen 
over,  and  was  thawed  out  in  April.  .  Wlien 
the  bodies  were  being  searched  for,  tlie  de- 
fendant attempted  to  attract  the  attention  of 
the  senrchei'S  away  from  the  locality  where 
the  bodies  were  found,  and  to  discourage  the 
search.  The  harness  that  the  defendant  ac- 
cused the  deceased  of  takiug  was  found  in  a 
manure  heap  on  the  premises.  In  April,  Mrs. 
Hayes  Informed  a  witness,  in  presence  of  her 
husband,  that  her  husband  had  killed  her  boy, 
and  Hayes  made  no  reply  except  to  Inquire  of 
witness  wliat  was  the  best  to  do,  and  he  was 
advised  to  notify  the  ofllcers.  Hayes  replied 
that  be  wanted  to  keep  it  stIU.  He  did  uot 
want  to  make  any  uoiae  or  excitement,  nor  ta- 
form  the  officers,  but  wanted  to  get  a  search 
warrant,  and  find  the  things  he  had  iKifore 
stated  were  carried  away  by  the  boys,  or  were 
.  lost.  Mrs.  Hayes  also  stated,  in  defendant's 
presence,  that  he  had  talked  her  out  of  notifj-- 
iug  the  officers,  because  he  wanted  to  find  his 
lost  property  first.  Hayes  said  the  ranch  be- 
longed to  the  deceased,  and  he  would  not  go 
near  It  again.    He    called    the    other    boys 
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"damned  scrubs,"  and  said  "they  were  no  good 
anyway."  He  had  threatened  to  kill  the  de- 
ceased before  the  occurrence  in  question,  when 
In  a  state  of  anger. 

The  testimony  is  replete  with  other  strong 
criminating  circumstances  connecting  the  de- 
fendant with  the  murder  of  the  three  boys  at 
auout  the  same  time.  There  was  sufficient  evi- 
dence to  go  to  the  juiy  to  establish  the  defend- 
ant's guilt  That  being  so,  it  was  for  the  jury  to 
pass  upon  It,  and  say  whether  or  not  the  de- 
fendant was  guilty  beyond  a  reasonable  doubt. 
The  testimony  was  largely  of  a  circumstantial 
character,  but  that  does  not  weaken  Its 
strength  and  potency  where  the  circumstances 
are  so  closely  clustered  together  in  one  un- 
broken chain  of  criminating  facts,  all  pointing 
with  unerring  certainty  to  the  defendant  as 
the  author  of  the  alleged  crime.  Circumstan- 
tial evidence  may  be  quite  as  conclusive  as 
direct  evidence,  but  It  Is  incumbent  upon  the 
prosecution,  not  only  to  show  by  a  preponder- 
ance of  evidence  that  the  alleged  facts  or  cir- 
cumstances completing  the  chain  are  true,  but 
they  must  also  be  such  facts  and  circumstan- 
ces as  are  incompatible,  upon  any  reasonable 
hypothesis,  with  the  innocence  of  the  accused, 
and  incapable  of  explanation  upon  any  reason- 
able hyix>tbcsls  other  than  that  of  the  de- 
fendant's guilt.  The  clialn  of  circumstances 
must  be  complete  and  unbroken,  and  should 
be  established  beyond  a  reasonable  doubt 
Feop\e  V.  Scott,  10  Utah,  217,  37  Pac.  335. 

In  his  opening  statement  to  the  jury,- coun- 
sel for  the  prosecution  stated  to  the  Jury  what 
the  people  expected  to  prove  on  the  trial  of 
the  case;  and  that  the  circumstances  of  the 
whole  transaction  would  show  that  the  killing 
-of  the  deceased  and  of  Johnson  and  Nellson 
occurred  at  one  time,  and  as  one  transaction; 
and  that  all  three  of  the  boys  met  their  dedth 
at  the  hands  of  the  defendant  at  about  the 
same  time;  and  that  It  would  be  Impossible 
-to  separate  the  proof  of  the  killing  of  Albert 
Hayes  from  the  killing  of  the  other  two  youhg 
men;  and  that  the  prosecution  wonid  show 
the  killing  of  the  three  as  part  of  one  transac- 
tion. To  this  statement  defendant's  counsel 
objected,  and  objected  to  any  other  evidence' 
being  admitted,  except  as  to  the  killing  of 
Hayes.  The  objection  was  overruled,  and  an 
exception  taken.  Thereupon  testimony  show- 
ing the  whole  transaction  was  admitted  as  a 
part  of  the  res  gestae.  The  conrt,  in  Its  In- 
structions to  the  jui7  on  this  subject,  said: 
"Tliere  has  been  some  evidence  Introduced  by 
the  prosecution  In  this  case  of  the  killing  of 
Andrew  Johnson  and  Alfred  Nellson.  Ton 
are  instructed  that  you  must  not  consider  the 
testhnony  on  this  point  except  only  so  far 
as  it  may  connect  the  defendant  with  the 
•crime  charged  in  the  Indictment;  and,  if  you 
find  that  such  testimony  fails  In  any  way 
to  connect  the  defendant  with  the  crime  clmr- 
Ced  in  the  Indictment,  It  is  your  duty  to  whol- 
ly and  absolutely  disregard  such  testimony, 
And  to  dismiss  the  same  from  your  minds,  and 
iout  consider  It  la  this  case.     The  defendant 


Is  only  on  trial  for  the  crime  cbaised  In  the 
Indictment,  and  unless  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt  that  he 
is  guilty  of  the  identical  crime  charged  in  the 
indictment.  It  Is  your  duty  to  acquit  him." 
We  are  of  the  opinion  that  the  testimony  was 
properly  admitted,  and  the  lights  of  the  de- 
fendant were  carefully  guarded  by  the  conrt 
In  its  charge  to  the  jury.  The  general  role 
Is  that  one  crime  cannor  be  offered  to  prove  a 
similar  offense  committed  against  another  per- 
son at  another  time.  But  the  circnmstancea 
shown  In  this  case  tend  to  show  that  the  kill- 
ing of  the  three  boys,  and  their  disappear- 
ance at  the  same  time,  were- one  continuing 
transaction.  The  state  was  reasonably  bonnd 
to  account  for  the  absence  or  disappearance 
of  Johnson  and  Nellson,  the  companions  of 
the  deceased.  The  killing  of  one  bore  upon 
the  killing  of  the  others,  and  tended  to  ex- 
plain the  motive,  acts,  and  intent  of  the 
slayer  of  Hayes. 

In  characterizing  the  act  of  defendant  In 
killing  Hayes,  It  was  proper  for  the  jury  to 
view  It  In  the  light  of  all  the  circumstances 
to  which  it  was  subject  at  the  time.  It  was 
proper  for  the  j  ury  to  consider  the  condition 
of  the  weather;  the  ice  upon  the  lake  la 
February,  and  its  absence  In  April;  the  size 
of  the  bullet,  and  the  direction  from  whicn 
It  was  shot;  whether  the  bodies  were  placed 
under  the  ice,  and  how  they  came  to  De 
found  on  the  shore  of  the  lake;  the  defend- 
ant's efforts  to  prevent  the  search  In  the 
place  where  the  bodies  were  found,  and  his 
condition  of  mind  and  manner  when  view- 
ing the  bodies;  what  he  said  and  did  indi- 
cating a  malicious  intent,  or  the  absence  of 
it  Along  with  the  principal  facts,  the  Jury 
should  be  given  the  attending  and  surround- 
ing circumstances  constituting  the  res  ges- 
tae. "The  affairs  of  men  consist  of  a  com- 
plication of  circumstances  so  intimately  In- 
terwoven as  to  be  hardly  separable  from 
each  other.  Each  owes  its  birth  to  some 
preceding  circumstance,  and,  in  its  turn,  oe- 
comes  the  prolific  parent  of  the  other;  and 
each,  during  its  existence,  has  Its  insepara- 
ble attribute,  and  its  kmdred  facts  material- 
ly affecting  its  character,  and  essential  to  be 
known,  in  order  to  a  right  understanding  of 
Its  nature."  The  surrounding  circumstan- 
ces, constltnting  parts  of  the  res  gestae,  may 
always  be  shown  to  the  Jury  along  with  the 
principal  facts.  People  y.  Coughlln,  44  Pac. 
94,  13  Utah,  68;  1  Greenl.  Er.  108. 

The  size  and  character  of  the  bullet  that 
killed  Johnson,  and  the  wound  made  by  it 
were  proper  to  be  admitted  In  evidence  In 
connection  with  the  wounds  made  upon  the 
deceased  by  a  similar  bullet,  apparently  shot 
from  the  same  gun. 

Upon  a  careful  examination  of  the  record, 
we  are  unable  to  find  any  error.  The  or£er 
and  Judgment  of  the  conrt  below  appealed 
from  are  affirmed. 

ZANE,  0.  J.,  and  BA&TCH.  J.,  concoc 
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BUNNELL  T,  CARTER. 

(Sapreme  Court  of  Utah.    Oct.  15,  1808.) 

MoRTOAOKS — Transfer  or  Property  —  Bobkooa- 

TION-— DlSCHAROE  OF  HORTUAOOR. 

Plaintiff  Bold  certain  property  to  defend- 
ant, who  gave  therefor  his  promissory  notes, 
■ecared  by  a  mortgage  on  the  same.  The  de- 
fendant then  sold  the  property  to  D.,  subject  to 
tlie  mortgage,  and  D.  sold  it  to  C,  under  like 
conditions.  Neither  D.  nor  C.  assumed  .  or 
agreed  to  pay  the  mortgage,  but  the  interest  on 
the  notes  were  paid  by  them.  The  time  of  pay- 
ment of  the  notes  was  extended  by  the  plaintiff, 
the  mortgagee,  without  the  knowledge  or  con- 
sent of  the  defendant,  the  mortgagor.  The 
property  was  at  all  times,  up  to  the  maturity  of 
the  notes,  worth  the  full  amount  of  the  mort- 
gage, but  declined  greatly  in  value  thereafter, 
and  was  worth  less  at  the  end  of  the  time  to 
which  payment  had  been  deferred  than  the 
mortgage.  When  the  property  waa  sold  on  a 
foreclosure,  and  the  sheriff's  sale  showed  a  de- 
ficiency, plaintiff  claimed  a  deficiency  judgment 
against  defendant,  which  was  denied  by  the 
court.  Held  that,  by  the  right  of  subrogation, 
the  mortgagor,  after  conveyance,  and  after  ma- 
turity of  the  mortgage,  might  pay  the  debt,  and 
secure  his  safety  upon  the  land,  and  that  when 
the  mortgagee  and  the  grantee  extended  the  time 
of  payment,  without  the  knowledge  and  con- 
sent of  the  mortgagor,  they  took  away  the  lat- 
ter's  right  of  subrogation,  and  imposed  upon  him 
a  new  risk,  not  anticipated,  and  never  consent- 
ed to.  The  mortgagor  stood  to  the  end,  as  he 
was  in  the  beginning,  the  sole  ijrincipal  debtor, 
but,  on  account  of  the  depreciation  of  the  value 
of  the  mortgaged  security,  liable  only  to  the  ex- 
tent of  the  land,  which  depreciated  during  the 
time  of  the  extension  of  the  notes.  The  exten- 
sion of  time  took  away  his  right  of  subrogation, 
and  discharged  him  to  the  extent  of  the  value  of 
the  land.  Being  once  discharged,  he  could  not 
again  be  made  liable.  From  the  time  of  the 
extension,  the  risk  of  future  depreciation  fell 
upon  the  creditor,  and  he  assumed  the  risk  of 
'ibtnining  his  money  out  of  the  land;  and  de- 
fondant  was  released  from  liability  for  the  de- 
iicipncy  reported  due  on  the  mortgage. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
'y;   Le  Grand  Young,  Judge. 

Action  by  Theodore  Bunnell  against 
Thomas  Carter  to  foreclose  a  mortgage.  From 
•1  Judgment  denying  him  a  deficiency  ludg- 
•iient,  plaintiff  appeals.     Afllrmed. 

Frank  Pierce,  for  appellant.  Williams, 
Van  Cott  &  Sutherland,  for  respondent 

MINER,  3.  In  February,  1880,  appellant 
was  the  owner  of  property  In  Salt  Lake  City, 
and  sold  It  to  respondent,  Thomas  Carter, 
nad  took  from  him,  as  part  payment,  two 
promissory  notes  made  by  Carter,  of  ?1,500 
each,  payable  on  or  before  February  5,  1891, 
and  February  6.  1892,  respectively,  with  an- 
nual interest.  These  notes  were  secured  by 
a  mortgage  on  the  property,  which  was  duly 
recorded.  This  action  was  brought  to  fore- 
close the  mortgage,  and  for  a  deficiency 
judgment  against  Carter,  the  respondent.  On 
April  2, 1890,  Carter  conveyed  the  premises 
to  John  E.  Dooley,  by  general  -warranty  deed, 
subject  to  the  Incumbrance  of  the  $3,000 
mortgage.  On  October  3,  1883,  Dooley  con- 
veyed the  premises  to  A.  G.  Campbell,  by 
gtiueral  warranty  deed,  subject  to  the  same 


mortgage.  Neither  Dboley  nor  Campbell  as- 
sumed or  agreed  to  pay  the  mortgage.  Car- 
ter, the  respondent,  paid  no  interest  on  the- 
notes  after  conveyance  to  Dool^,  nor  was 
be  at  any  time  called  upon  or  requested  tO'. 
pay  any  Interest  on  either  note.  The  Inter- 
est was  paid  by  Dooley  or  Campbell.  Od 
October  12,  ]801,  payment  of  the  notes,  by 
agreement  between  the  plaintiff  and  the 
owner  of  the  property,  was  extended  to  Oc- 
tober 12,  1892,  and  .afterwards  likewise  ex- 
tended until  February  5,  1891.  These  exten- 
sions were  without  the  knowledge  or  con- 
sent of  the  respondent.  Carter,*  the  maker  of 
the  notes.  The  property  covered  by  the  mort- 
gage was  worth  the  full  amount  of  the  mort- 
gage debt  at  all  times  between  October  11, 
1891,  and  the  maturity  of  the  last  note,  Feb- 
ruary 6,  1892;  but  since  said  time  said  prop- 
erty has  depreciated  In  value,  and  Is  not  now 
worth  the  mortgage  debt  Upon  a  foreclosure 
and  sale  of  the  property,  the  sheriff  returned 
a  deficiency  of  $1,357.30.  The  court  denied 
the  appellant's  motion  for  a  deficiency  Judg- 
ment against  Carter,  the  maker  of  the  notes, 
for  this  sum,  and  rendered  Its  decree  accord- 
ingly. From  this  decree  and  judgment,  this 
appeal  Is  taken. 

While  It  Is  true  that  a  purchaser  who  as- 
sumes the  mortgage  becomes  as  to  the  mort- 
gagee the  principal  debtor,  and  the  mort- 
gagor a  surety,  yet  under  such  circumstances, 
the  mortgagee,  unless  he  assented  to  such  an 
arrangement  may  treat  both  as  principal 
debtors,  and  may  have  a  personal  decree 
against  both.  So,  the  purchaser,  having  as- 
sumed the  payment  of  an  existing  mortgage, 
he  thereby  becomes  the  principal  debtor,  and 
the  mortgagor  a  surety  of  the  debt  merely, 
and  an  extension  of  the  time  of  payment  of 
the  mortgage,  by  an  agreement  between  the 
holder  of  it  and  the  purchaser,  without  the 
consent  of  the  mortgagor,  discharges  the 
mortgagor  from  It.abillty  upon  it  1  Jones, 
Mort  S§  741,  742;  Calvo  v.  Davles,  73  N.  Y. 
211.  But  the  facts  In  this  case  are  different 
from  those  stated.  The  question  here  pre- 
sented is  whether  the  mortgagor  is  discharged 
from  liability  on  account  of  the  depreciation 
of  the  mortgage  security  below  the  debt  dur- 
ing the  period  covered  by  the  extension  of 
payment  after  maturity,  where  the  payment 
of  the  debt  was  extended  by  the  mortgagee 
and  grantee  of  the  mortgagor,  witbout  the 
consent  of  the  mortgagor,  and  when  liability 
was  not  assumed  by  the  grantee.  In  this 
case,  at  the  maturity  of  the  second  note,  the 
premises  were  ample  to  discharge  the  debt, 
but  the  notes  were  extended  for  two  and 
three  years  by  the  mortgagee  and  grantee, 
and  during  this  period  of  extension  the  prop- 
erty depreciated,  and  was  not  worth  the 
mortgage  debt  at  the  expiration  of  the  time 
to  which  it  was  extended.  While  no  strict 
and  technical  relation  of  principal  and  sure- 
ty arose  between  Carter,  the  mortgagee,  and 
his  grantee,  Dooley  or  Campbell,  from  the 
conveyance  of  the  land  subject  to  the  mort- 
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gage,  still  an  equity  did  arise,  which  could 
not  be  taken  from  the  mortgagor  without  his 
consent,  and  which  bears  a  close  resemblance 
to  the  equitable  right  of  a  surety  the  terms 
of  whose  contract  have  been  modified.  Doo- 
ley  or  Campbell,  as  grantees  of  Carter,  could 
not  properly  be  denominated  "principal  debt- 
ors," because  they  owed  no  debt;  and  yet 
the  land  which  they  owned  was  the  primary 
fund  for  the  payment  of  the  mortgage,  and 
the' mortgaged  property  stands  liable  to  the 
extent  of  its  value,  for  the  payment  of  the 
mortgage.  So,  as  grantee  with  respect  to 
the  land,  and  to  the  extent  of  Us  value  only, 
they  stand  in  the  relation  of  principal  debt- 
ors, and  to- this  extent  only  the  mortgagor  has 
the  equities  of  a  surety.  This  result  follows 
from  the  right  of  subrogation  which  inheres 
to  the  original  conveyance  from  Carter  to 
Dooley,  made  subject  to  the  mortgage  which 
Carter  executed.  As  against  Dooley,  Car- 
ter had  the  right  to  require  that  the  land 
should  be  first  exhausted  In  payment  of  his 
mortgage.  The  amount  of  the  mortgage  was 
deducted  from  the  purchase  price,  the  tacit 
understanding,  at  least,  being  that  the  land 
should  pay  the  debt  as  far  as  It  would  go. 
Through  this  right  of  subrogation,  the  mort- 
gagor, after  conveyance,  and  after  maturity 
of  the  mortgage,  may  pay  the  debt,  and  se- 
cure his  safety  upon  the  land.  This  was  a 
right  that  Carter  had  which  could  not  be  In- 
vaded with  Impunity.  But  it  was  invaded 
when  the  mortgagee  and  the  grantee  extend- 
ed the  time  of  payment  without  the  linowl- 
edge  or  consent  of  Carter.  They,  for  the  time 
at  least,  took  away  Carter's  right  of  subroga- 
tion, and  imposed  upon  him  a  new  risk,  not 
anticipated  and  never  consented  to.  The 
value  of  the  land  at  the  maturity  of  the 
notes  was  more  than  sufficient  to  pay  the 
mortgage.  By  the  extension,  increased  ac- 
ounuihitions  of  Interest  were  to  be  expected. 
The  mortgagee  had  no  right  to  modify  or  de- 
stroy Carter's  original  right  of  subrogation. 
In  making  the  extension,  he  acted  at  his 
peril.  The  grantees,  Dooley  and  Campbell, 
stood  In  quasi  relation  of  principal  debtors, 
only  in  respect  to  the  value  of  the  land  as 
the  primary  fund,  and  to  the  extent  of  its 
•value.  That  value  being  less  than  the  mort- 
gage debt,  they  owed  no  debt  or  obligation 
whatever  beyond  It;  but  the  mortgagor  stood 
to  the  end,  as  he  was  In  the  beginning,  the 
sole  principal  debtor,  but,  on  account  of  the 
depreciation  in  the  value  of  the  mortgaged 
security,  liable  only  to  the  extent  of  the 
value  of  the  land,  which  is  shown  to  have 
depreciated  during  the  time  of  the  extension 
of  the  notes,  and  to  be  less  In  valu^  than  the 
face  of  the  mortgage.  The  measure  of  his 
Injury  was  his  right  of  subrogation,  and  that 
was  necessarily  measured  by  the  value  of  the 
land.  The  extension  of  time  took  away  his 
right  of  subrogation,  and  discharged  him  to 
the  extent  of  the  value  of  the  land.  Being 
once  discharged,  he  could  not  again  be  made 
.'liable.     From  the  time  of  the  extension  of 


payment  by  the  mortgagee,  the  risit  of  fu- 
ture depreciation  fell  upon  the  creditor,  who, 
by  the  extension,  practically  took  the  land  as 
his  sole  security  to  the  extent  of  Its  tben 
value,  and  assumed  the  risk  of  obtaining  that 
value  out  of  it  In  the  future. 

In  Munray  v.  Marshall,  94  N.  Y.  ffU,  the 
court  say:  "For  conceding  the  general  rale  to 
be  that  the  surety  Is  discharged  utterly  by  a 
valid  extension  of  the  time  of  the  payment, 
and  that  the  mortgagor  stands  In  the  posi- 
tion, and  has  the  rights  of  a  surety.  It  most 
be  steadily  remembered  that  he  can  only  be 
discharged  so  far  as  he  Is  surety;  that  be 
holds  that  position  only  up  to  the  value  of  the 
land,  and  beyond  that  is  still  principal  debt- 
or, without  any  remaining  equities."  The 
mortgagor  has  a  right  to  complain  in  this 
case  only  to  the  extent  of  the  depreciation  of 
the  value  ot  the  mortgage  securi^,  which  de- 
creased during  the  period  of  time  covered  by 
the  extension  of  the  time  of  payment,  and 
which  deprived  him  of  his  right  of  subroga- 
tion, and  so  Impaired  his  equitable  rights  as 
mortgagor  as  to  discharge  him  from  liability 
to  the  extent  of  the  value  of  the  land,  which 
Is  shown  to  be  less  than  the  face  of  the  mort- 
gage, and  to  the  e;ctent  of  any  deficiency 
judgment.  Murray  v.  Marshall,  94  N.  Y. 
611;  Clark  v.  Mackln.  95  N.  Y.  346;  Jones, 
Mortg.  §§  740-742;  Metz  v.  Todd,  36  Mich.  4-3. 

We  are  of  the  opinion  that  by  the  plaln- 
tifTs  treating  with  the  grantee  In  the  manner 
stated,  and  extending  the  time  of  payment 
beyond  maturity,  to  a  period  when  the  land 
depreciated  in  value  below  the  face  of  the 
mortgage,  and  dealing  with  the  land,  which 
constituted  the  primary  fund  for  the  payment 
of  the  mortgage  In  a  manner  to  deprive  the 
mortgagor  of  his  right  to  resort  to  It  for  in- 
demnity, the  defendant.  Carter,  was  releas- 
ed from  liability  for  the  deficiency  reported 
due  upon  the  mortgage.  We  find  no  reversi- 
ble error  in  the  record.  The  order  and  Judg- 
ment appealed  from  are  affirmed,  with  costs. 

ZANE,  C.  J.,  and  BABTCH,  J.,  concur. 
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(Supreme  Court  of  Utah.     Oct  29.  189&) 

Hasteu  ahi>  Sebvant — BlOHT-HoOB   L*w — Colt- 
STITUTlONAUtr. 

1.  PlnintifF.  in  violntion  of  a  state  law,  em- 
ployed one  H.  to  labor  in  a  mine  more  than 
eight  hours  per  day.  Upon  fine  and  imprison- 
ment, plaintiff  petitioned  the  supreme  court  for 
a  writ  of  habeas  corpus,  contending  that  the 
law  limiting  the  time  of  labor  in  mines  to  eight 
hours  a  day  was  unconstitutional.  Section  1, 
p.  219,  Laws  li^6,  declares  that  "the  period  of 
employment  of  worlting  men  in  all  underground 
mines'  shall  be  eight  hourS  per  day,  except  in 
cases  of  emergency,  where  life  or  proiHTtjr  is  in 
imminent  danger.'  The  constitution  liaving  dc- 
dnre*!  that  "tlio  lecislntnre  shall  pass  laws  pn>- 
viding  for  the  health  and  safety  of  employes  in 
factories,  smelters  and  mines,"  the  court  will 
not  hold  the  act  without  such  constitutional  au- 
thority if  there  is  any  reasonable  doubt  that  it 
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is  not  calralated  to  promote  the  health  and  safe- 
ty nf  snch  emploTps. 

2.  The  court  will  not  hold  that  an  act  is  not 
witiiiii  tlie  iioace  power  of  the  state  tiiileffl  it  is  «o 
clearly  without  as  to  remove  every  reasonable 
doubt  that  it  is. 

3.  If  the  iwwer  of  the  legislature  to  pass  the 
law  is  conce(l(>d,  it  cannot  be  said  in  this  case 
there  is  any  deprivation  of  liberty  without  due 
process  of  law. 

4.  While  the  powers  of  the  national  govern- 
ment consist  or  those  delegated,  those  of  the 
state  government  embrace  such  as  are  not  for- 
bidden. 

5.  'Xhe  first  clause  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States 
makes  all  persona  described  In  it  citizens  of  the 
United  Slates,  and  of  the  state  where  they  re- 
side,—citizens  of  two  distinct  governments. 

6.  The  second  clause  of  the  same  section 
prohibits  the  state  from  denying  to  any  person 
therein  his  privileges  and  immunities  as  a  <rit- 
izen  of  the  United  States.  His  privileges  and 
iramnnitics  as  a  citizen  of  the  state  are  left  to 
the  protection  of  the  state. 

7.  The  third  clause  of  the  section  forbids  the 
deprivation  of  life,  liberty,  or  property,  except 
by  virtue  of  valid  laws.  If  the  state  law  in  this 
case  was  valid,  the  process  was  valid. 

8.  The  Inst  provision  of  the  section  prohibits 
the  denial  by  the  state,  to  any  person  within  its 
jurisdiction,  the  equal  protection  of  the  law. 
And  a  ^w  may  be  limited  to  the  dangers  pecul- 
iar to  a  particular  industry,  without  denying 
to  any  person  the  equal  protection  of  the  law. 

9.  i'he  proi>erty  or  business  of  mines  operated 
and  controlled  by  private  corporations  is  not  af- 
fected with  a  public  interest  or  "use,  though  a 
statute  may  assume  or  declare  them  to  be  so  af- 
fected.    Bartch  and  Miner,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Hal)ea8  corpus,  on  the  application  of  Al- 
bert F.  Holden,  against  Harvey  Hardy,  sher- 
iff. AVrlt  discharged,  and  petitioner  re- 
manded. 

Marshall  &  Royle,  Dickson,  Ellis  &  Ellis, 
and  Bennett,  Harkness,  Howat  &  Bradley, 
for  petitioner.  A.  O.  Bishop,  Atty.  Gen.,  O. 
S.  Varian,  O.  W.  Powers,  Chas.  J.  Pence, 
and  J.  H.  Murphy,  for  the  State. 

ZANB,  C.  J.  The  plaintiff  was  foand 
guilty  of  a  misdemeanor  by  a  justice  of  the 
peace,  who  assessed  a  flne  against  him  of 
f'M,  and,  upon  a  refusal  to  pay,  committed 
him.  To  obtain  his  liberty,  he  has  present- 
ed this  petition  for  a  writ  of  habeas  corpus. 

The  offense  charged  consisted  of  employ- 
ing one  William  Hooley  in  underground  min- 
ing more  than  eight  hours  per  day.  In  ylola- 
tion  of  a  law  entitled  "An  act  regulating  the 
hoars  of  employment  in  underground  mines, 
and  in  smelting  and  ore  reduction  works," 
as  follows: 

"Section  1.  The  period  of  employment  of 
working  men  In  all  underground  mines  or 
workings  shall  be  eight  (8)  hours  per  day, 
except  In  cases  of  emergency  where  life  or 
property  Is  in  Imminent  danger. 

"Sec.  2.  The  period  of  employment  of  work- 
Ingmen  In  smelters  and  all  other  institutions 
for  the  reduction  or  reflning  of  ores  or  met- 
als shall  be  eight  (8)  hours  per  day,  except 
In  cases  of  emergency  where  Ufe  or  property 
Is  in  Imminent  danger. 

"Sec.  3.  Any  person,  body  corporate,  agent, 
manager  or  employer,  who  shall  violate  any 


of  the  provisions  of  section  1  and  2  of  this 
act,  shall  be  deemed  guilty  of  a  misdemean- 
or." 

This  statute  limits  the  nours  of  employ- 
meat  of  laboring  men  In  uildergronnd  mines 
and  smelters,  or  other  works  for  the  reduc- 
tion of  ores  or  refining  of  metals,  to  eight 
hours  per  day. 

I'he  question  for  our  consideration  and  de- 
cision Is,  had  the  legislature  the  power  to 
enact  this  law? 

Article  10  of  the  constitution  of  this  state 
is  as  foUows  (Laws  Utah.  189«,  p.  219) : 

"Section  1.  The  rights  of  labor  shall  have 
Just  protection  through  the  laws  calculated 
to  promote  the  Industrial  welfare  of  the  state. 

"Sec.  2.  The  legislature  shall  provide,  by 
law,  for  a  board  of  labor,  conciliation  and  ar- 
bitration which  shall  fairly  represent  the  In- 
terests of  both  capital  and  labor.  The  board 
shall  perform  duties,  and  receive  compensa-  . 
tlon  as  prescribed  by  law. 

"Sec.  3.  The  legislature  shall  prohibit:  (1) 
The •  employment  of  women,  ot  of  children 
under  the  age  of  fourteen  years.  In  under- 
ground mines.  (2)  The  contracting  of  con- 
vict labor.  (8)  The  labor  of  convicts  outside 
prison  grounds,  except  on  public  works  un- 
der the  direct  control  of  the  state.  (4)  The 
political  and  commercial  control  of  em- 
ployes. 

"Sec.  4.  The  exchange  of  blacklists  by  rail- 
road companies,  or  other  corporations,  asso- 
ciations or  persons  is  prohibited.. 

"Sec.  5.  The  right  of  action  to  recover 
damages  for  Injuries  resulting  In  death  shall 
never  be  abrogated,  and  the  amount  recov- 
erable shall  not  be  subject  to  any  statutory 
limitation. 

"Sec.  6.  Eight  hours  shall  constitute  a 
day's  work  on  all  works  or  undertakings 
carried  on  or  aided  by  the  state,  county  or 
municipal  governments;  and  the  legislature 
shall  pass  laws  to  provide  for  the  health  and 
safety  of  employes  In  factories,  smelters  and 
mines. 

"Sec.  7.  The  legislature,  by  appropriate 
legislation,  shall  provide  for  the  enforcement 
of  the  provisions  of  this  article." 

The  first  section  of  the  act  makes  It  the  duty 
of  the  legislature  to  protect  the  rights  of  labor- 
ing men  by  the  enactment  of  jtist  laws  calcu- 
lated to  promote  the  Industrial  welfare  of  tlie 
people,— such  laws  as  will  be  just  to  all  classes. 
The  command  Is  to  the  lawmaking  department 
of  the  state,  and  the  only  express  limitations 
upon  the  power  are  that  such  laws  shall  be 
just,  and  calculated  to  promote  the  welfare  of 
the  industrial  classes.  The  legislature  must  de- 
cide whether  the  law  is  just  and  adapted  to 
the  purpose  named;  and  unless  the  law  Is  so 
palpably  unjust,  or  so  dearly  not  calculated  to 
promote  the  purposes  mentioned  In  the  consti- 
tution, as  to  remove  every  reasonable  doubt 
that  it  Is  unjust,  or  that  It  is  not  calculated  to 
promote  the  purpose  expressed  In  the  constitu- 
tion, the  court  should  not  hold  It  without  the 
scope  of  the  authority  mentioned  in  that  Instru- 
ment   The  fiiBt  clause  of  section  6  declare* 
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tbat  "eight  houn  shall  constitute  a  day's  work 
on  all  works  or  undertakings  carried  on  or 
aided  by  the  state,  county  or  municipal  gov- 
ernment." We  presume  the  object  of  this  pro- 
Tlsion  was  to  protect  the  laboring  man  from 
the  injurious  consequences  of  prolonged  phys- 
ical effort,  and  to  give  him  the  remainder  of 
the  24  horn's  for  his  own  pei-soual  affairs,  and 
for  the  cultiratlon  of  his  mental  and  moral 
powers,  the  acquisition  of  useful  knowledge, 
and  for  rest  and  sleep.  The  second  clause  of 
the  section  commands  the  legislature  to  pass 
laws  "for  the  health  and  safety  of  employes  In 
factories,  smelters  and  mines."  This  provision 
must  be  regarded  as  an  expression  of  the  will 
of  the  people  of  the  state  with  respect  to  the 
subjects  and  objects  of  legislation  named  in  it; 
and  they  possessed  all  the  power  to  enact  laws 
with  respect  to  such  subjects  tliat  the  people 
of  the  United  States  had  not  conferred  in  the 
national  constitution  exclusively  on  that  gov- 
ernment Any  law  adapted  to  the  preserva- 
tion of  the  health  or  safety  of  employes  in  fac- 
tories, smelters,  or  mines  is  within  the  scope 
of  this  provision.  The  law  must  be  connected 
with  some  of  the  objects  named,  and  calculated 
to  effect  that  purpose.  If  it  is  not  'so  connected 
and  adapted,  the  court  has  the  right  to  hold 
that  it  is  not  within  the  scoi)e  of  the  provision. 
But,  if  there  is  a  reasonable  doubt  as  to  the 
connection  and  adaptation,  the  advisability 
must  be  held  by  the  court  to  have  been  with 
the  lawmalung  power.  The  court  must  be 
able  to  see  clearly  that  the  law  was  not  so  con- 
nected before  holding  it  void  for  that  reason. 
If  the  power  to  pass  the  law  is  conceded,  the 
coiu't  cannot  set  it  aside  because  it  may  deem 
its  enactment  unnecessary  or  injudicious,  or 
because  the  court  may  think  that  experience 
has  proven  it  so,  or  because  the  coiu't  may  think 
itself  more  sagacious  than  the  legislature,  and 
can  therefore  see  more  clearly  that  the  law 
wUl  retard  rather  than  promote  progress  and 
prosperity,  and  will  be  a  deti-iment  to  the  com- 
mon good  when  actually  applied  to  human  af- 
fairs amid  the  conditions  of  the  future. 

This  brings  us  to  the  question:  Is  the  first 
section  of  the  statute  limiting  the  period  of  em- 
ployment of  laboring  men  in  underground  mlm  s 
to  eight  hours  per  day,  except  in  cases  of 
emergency,  where  life  or  property  is  In  im- 
minent danger,  calculated  to  protect  the  health 
of  such  laboring  men?  The  effort  necessary  lo 
successful  mining.  If  performed  upon  the  sur- 
face of  the  earth,  in  pure  air,  and  in  the  sun- 
light, prolonged  beyond  eight  houra,  might  not 
bo  injurious,  nor  affect  the  health  of  able- 
bodied  men.  When  so  extended  beneath  the 
surface,  in  atmosphere  laden  with  gas,  and 
sometimes  with  smoke,  away  from  the  sim- 
liglit,  it  might  injuriously  affect  the  health  of 
such  persons.  It  is  necessary  to  ase  artificial 
means  to  supply  pure  air  to  men  laboring  in 
any  considerable  distance  from  the  surface. 
That  being  so,  it  is  reasonable  to  assume  that 
the  ah"  introduced,  when  mixed  with  the  im- 
piue  air  beneath  the  surface,  is  not  as  health- 
ful as  the  free  air  upon  the  surface.  The  fact 
must  be  conceded  that  the  breathing  of  pure 


air  to  wholesome,  and  the  breathing  of  Impure 

an*  is  unwholesome.  We  cannot  say  that  this 
law,  limiting  the  period  of  labor  in  nnder- 
gmuud  mines  to  eight  hours  each  day,  is  not 
calculated  to  promote  health;  that  it  Is  not 
adapted  to  the  protection  of  the  health  of  the 
class  of  men  who  work  in  unda'ground  mines. 
While  the  provision  of  the  constitution  under 
consideration  makes  it  the  duty  of  the  legis- 
lature to  enact  laws  to  protect  the  health  and 
to  secure  the  safety  of  men  working  in  ondcr- 
grotmd  mines,  and  in  factories  and  smelters,  it 
does  not  prohibit  the  legislatiure  from  enacting 
other  laws  affecting  such  classes,  to  promote 
the  general  welfare.  While  the  constitution  of 
the  United  States  is  a  delegation  of  powers  to 
that  government,  with  some  express  limitations 
upon  the  powers  conferred,  it  also  contains  lim- 
itations upon  the  powers  of  the  states.  The 
government  which  it  created  is  regarded  as 
one  of  enumerated  and  delegated  powers.  On 
the  other  hand,  while  the  state  constitution  con- 
tains some  mandatory  provisions,  with  others, 
distinguishing  the  departments  of  the  govern- 
ment, and  specifying  the  duties  of  various  offi- 
cers thereof,  it  contains  many  limitations  upon 
the  state,  and  is  regarded  in  a  general  sense  us 
a  limitation  upon  the  state  government  TIk; 
authority  of  the  general  government  is  ascer- 
tabled  from  the  powers  delegated,  while  those 
of  the  state  government  are  ascertained  from 
those  not  prohibited.  The  powers  of  the  first 
are  described  by  those  delegated,  and  the  pow- 
ers of  the  latta:  consist  of  those  not  prohibited. 
This  leaves  the  state  legislature  in  the  poessys- 
sion  of  all  the  lawmakhig  power  not  prohibitel 
to  it  by  the  constitution  of  the  United  States,  or 
the  laws  made  In  pursuance  of  it.  or  by  the 
state  constitution.  The  enactment  of  sc<me  lawv 
is  made  mandatory.  The  enactment  of  others- 
is  left  to  the  discretion  of  the  legislature,  as 
the  public  welfare  may  demand.  Among  tlie 
mandatory  provisions  of  the  constitution  of  thi.< 
state  is  the  one  under  coasideration. 

It  is  ciafmed  that  the  enactment  of  the 
statute  In  question  was  forbidden  by  section 
7  of  article  1  of  the  constitution  of  the  state, 
which  is  that  "no  person  shall  be  deprived  of 
life,  liberty  orproi^erty  without  due  process 
of  law."  The  petitioner  insists  that  his  tri:>l 
was  not,  and  that  his  Imprisonment  is  not. 
according  to  "the  law  of  the  land,"  becanso 
the  statute  fixing  the  period  of  labor  of  a  la- 
boring man  in  underground  mines  was,  as  he 
claima,  forbidden  by  tl>e  constitution,  and 
therefore  void.  If  the  legislature  had  iiower 
to  pass  the  law,  there  was  no  valid  objection 
to  his  trial,  fine,  and  imprisonment.  If  tbo^ 
law  was  valid,  the  usual  and  ordinary  pro- 
cess was  adopted.  If  it  was  not  valid,  the  de- 
fendant was  deprived  of  his  liberty  without 
I  due  process  of  law.  It  is  also  insisted  that 
the  provisions  of  the  state  law  were  forbid- 
den by  section  1  of  amendment  14  of  the  con 
stitutlon  of  the  United  States,  as  follows. 
"All  persons  born  or  naturalized  in  the  Unit- 
ed States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  Statea,  and 
of  the  state  wherein  they  reside.    Mo  state 
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shall  make  or  enforce  any  law  which  shall 
abridge  the  prlTileges  or  Immunities  of  cit- 
izens of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to 
any  person  within  its  Jarlsdictlon  the  equal 
protection  of  the  law."  This  section  declares: 
(1)  That  a'll  persons  born  or  naturalieed  In 
the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside. 
They  are  made  citizens  of  two  distinct  gor- 
emments.  (2)  It  declares  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  Immunities  of  citizens  of  the 
United  States."  The  enactment  of  state 
laws  depriving  or  abridging  the  privileges  or 
Immunilies  of  citizens  of  the  state  is  left  to 
the  state  legislature  so  far  as  this  provision 
goes.  It  secures  to  citizens  of  the  United 
States,  in  any  state,  privileges  and  immuni- 
ties of  the  citizens  of  that  state.  Expound- 
ing the  provision  now  under  consideration, 
the  supreme  court  of  the  United  States  said: 
"The  constitutional  provision  there  alluded  to 
did  not  create  those  rights  which  it  called 
•privileges'  and  immunities'  of  citizens  of 
the  state.  It  threw  around  them  in  that 
clause  no  seairity  for  the  citizen  of  the  state 
in  which  they  were  claimed  and  exercised; 
nor  did  it  profess  to  control  the  power  of  the 
state  government  over  the  rights  of  its  own 
citizens.  Its  sole  purpose  was  to  declare  to 
the  several  states  that  "whatever  those  rights, 
as  you  grant  or  establish  them  to  your  own 
citizens,  or  as  you  limit  or  qualify  or  impose 
restrictions  on  their  exercise,  the  same,  nei- 
ther more  or  less,  shall  be  the  measure  of  the 
rights  of  citizens  of  other  states  within  your 
jurisdiction.'"  Slaughterhouse  Cases,  16 
Wall.  76.  As  the  plalntlfT  is  a  citizen  of  this 
state,  the  second  clause  of  the  first  section 
last  above  quoted  baa  no  bearing  upon  his 
case,  as  his  privileges  and  immunities  must 
be  ascertained  from  the  constitution  of  the 
state  and  its  laws.  The  third  clause  of  the 
section  declares  that  no  state  shall  "deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law."  This,  In  effect,  is  the 
same  as  section  7  of  article  1,  of  the  state 
constitution,  and  means  process  authorized  by 
the  law  of  the  land.  And,  as  we  have  seen, 
if  the  state  law  which  the  plaintiff  was  char- 
ged with  violating  was  valid,— If  the  legisla- 
ture had  power  to  pass  It,— there  was  no  sul)- 
stnntial  objection  to  the  process.  It  was 
suitable  and  pivper  to  the  nature  of  the  case, 
and  sanctioned  by  the  established  usages  of 
the  courts. 

The  Inst  clause  of  section  1  of  amendment 
14  of  the  federal  constitution  declares  that 
no  state  shall  "deny  to  any  person  witltin  its 
Jurisdiction  the  equal  protection  of  the  laws." 
The  slaves  in  the  various  states  In  which 
slavery  existed  having  been  liberated  during 
the  late  war,  congress  deemed  It  necpssary  to 
make  them  citizens  of  the  United  States,  and 
forbade  the  states  tlie  denial  to  them  the  equal 
protection  of  the  law.    At  that  time  the  laws 


of  all  the  states  In  terms  gave  equal  protec- 
tion to  all  white  persons.  This  amendment, 
howeveir,  is  general,  and  forbids  the  denial  to 
any  cLiss  of  persons  the  equal  protection  of 
the  laws,  by  any  state;  and  we  have  no  doubt 
that  class  legislation  is  forbidden.  But  some 
pursuits  are  attended  with  peculiar  hazards 
and  perils,  the  injurious  consequences  from 
which  may  be  largely  prevented  by  precau- 
tionary means,  and  laws  may  be  passed  cal- 
culated to  protect  the  classes  of  people  en- 
gaged in  such  pursuits.  It  Is  not  necessary 
to  extend  the  protection  to  persons  engaged  in 
other  pursuits  not  attended  with  similar  dan- 
gers. To  them  the  law  would  be  inappro- 
priate and  idle.  So,  if  underground  mining  Is 
attended  with  dangers  peculiar  to  It,  laws 
adapted  to  the  protection  of  such  miners  from 
such  danger  should  be  confined  to  that  class 
of  mining,  and  should  not  include  other  em- 
ployments not  subject  to  them.  And  If  men 
engaged  in  underground  mining  are  liable  to 
be  injured  in  their  health,  or  otherwise,  by 
too  many  hours'  labor  each  day,  a  law  to  pro- 
tect them  should  be  aimed  at  that  i)eculiar 
wrong.  In  this  way,  laws  are  enacted  to  pro- 
tect people  from  perils  from  the  operation  of 
railroads,  by  requiring  bells  to  be  rung  and 
whistles  sounded  at  road  crossings,  and  the 
slacking  of  the  speed  of  the  trains  In  cities. 
So,  the  sale  of  liquor  Is  regulated  to  lessen  the 
evils  of  the  liquor  trafllc,  and  other  classes  of 
bufiiness  are  regulated  by  appropriate  laws. 
In  this  way,  laws  are  designed  and  adapted, to 
the  peculiarities  attending  each  class  of  busi- 
ness. By  such  laws,  different  classes  of  peo- 
ple are  protected  by  various  acts  and  pro- 
visions. In  this  way,  various  classes  of  busi- 
ness are  regulated,  and  the  people  protected, 
by  appropriate  laws,  from  dangers  and  evils 
that  beset  them;  safety  is  secured,  health 
preserved,  and  the  happlne^  and  welfare  of 
humanity  promoted.  .  All  persons  engaged  in 
business  that  may  be  attended  with  peculiar 
Injury  to  health  or  otherwise,  if  not  regulat- 
ed and  controlled,  should  be  subject  to  the 
same  law;  otherwise,  the  law  should  be 
adapted  to  the  special  circumstancea  The 
purpose  of  such  laws  is  not  advantage  to 
any  person  or  any  class  of  persons,  or  dis- 
advantage to  any  other  person  or  class  of 
persons.  Necessary  and  Just  protection  Is  the 
sole  object 

An  ordinance  of  the  city  and  county  of  San 
Francisco  prohibited  the  washing  and  ironing 
of  clothes  In  public  laundries  and  washhouses 
within  certain  prescribed  limits  of  the  city  and 
county  from  10  o'clock  at  night  until  6  o'clock 
on  the  morning  of  the  following  day;  and  one 
Soon  Hing  was  fined  and  imprisoned  for  a 
violation  of  it,  and  he  petitioned  for  a  writ  of 
habeas  corpus,  on  the  ground  that  the  ordi- 
nance was  void,  l)epaHse  it  discriminated  be-, 
tween  the  class  of  lalwrers  engaged  In  the 
laundry  business  and  those  engaged  in  other 
kinds  of  business;  that  it  discriminated  l)e- 
tween  laborers  beyond  the  designated  limits  and 
lliose  within  them;  that  it  deprived  uie  i«:u- 
tloner  of  the  right  to  labor,  and,  as  a  necea- 
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saty  consequence,  of  the  right  to  acquire  prop- 
erty; and  that  the  board  had  no  power  to  ]>a8a 
It.  The  writ  was  denied  by  the  lower  court, 
and  the  judgment  was  brought  before  the  su- 
preme court  of  the  "United  States,  and  affirmed 
by  that  court.  Among  other  things,  that  court 
said,  in  its  opinion:  "The  specific  regulations 
for  one  kind  of  business,  which  may  be  neces- 
sary for  the  protection  of  the  public,  can  neyer 
be  the  just  ground  of  complaint  because  lilie 
restrictions  are  not  imposed  upon  other  busi- 
ness of  a  different  kind.  The  discriminations 
which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  aj%  sub- 
ject to  different  restrictions,  or  are  held  entitled 
to  different  privileges  under  the  same  condl- 
Uous.  It  is  only  then  that  the  discriminations 
can  be  said  to  Impair  that  equal  right  which 
all  can  claim  to  the  enforcement  of  the  laws." 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup. 
Ct.  730;  Barbler  v.  Connolly,  113  U.  S.  27,  6 
Sup.  Ct.  357. 

Our  attention  has  been  directed  to  the  rule 
by  which  the  court  should  be  governed  In  de- 
ciding upon  the  constituttonallty  of  the  law  in 
question,  and  reference  is  made  to  the  case  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  629, 
wherein  Chief  Justice  Marshall,  In  delivering 
the  opinion  of  the  court,  said  "that  In  no  doubt- 
ful case  would  it  [the  court]  pronounce  a  legis- 
lative act  to  be  contrary  to  the  constitution." 
In  the  Sinking  Fund  Cases  the  same  court  said: 
"Every  possible  presumption  is  in  favor  of  the 
validity  of  a  statute,  and  this  continues  until 
the  contrary  is  shown  beyond  a  rational  doubt. 
One  branch  of  the  government  cannot  encroach 
on  tlie  domain  of  another  without  danger.  The 
safety  of  our  Institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  statutory 
i-ule."  90  U.  S.  700;  Powell  v.  Pennsylvania, 
127  V.  S.  678,  8  Sup.  Ct.  092,  1257.  In  this 
last  case  the  constitutionality  of  a  statute  of 
Pennsylvania,  prohibiting  the  manufacture  or 
sale,  or  offering  for  sale,  or  having  in  posses- 
sion with  intent  to  aell,  oleomargarine  butter, 
was  questioned.  No  evidence  was  offered  on 
the  trial  in  the  court  even  to  prove  tliat  the 
oleomargarine  was  Impure  or  unwholesome. 
On  the  contrary,  there  was  an  offer  to  prove 
that  it  was  a  wholesome  and  nutritious  article 
of  food,  In  all  respects  as  wholesome  as  butter, 
produced  from  pure  unadulterated  milk,  or 
cream  from  unadulterated  milk.  The  court  held 
that  whether  the  manufacture  of  oleomargarine 
of  the  kind  described  in  the  statute  involved 
such  danger  to  the  public  health  as  to  require^ 
for  the  protection  of  the  people,  the  entire  sup- 
pression of  the  business,  rather  than  its  regula- 
tion in  such  manner  as  to  permit  its  manufac- 
ture and  sale  to  go  on,  were  questions  of  fact 
and  of  public  policy,  which  belonged  to  the  leg- 
islative department  to  determine,  and  tliat  the 
,court  could  not  Interfere  without  usurping  pow- 
ers committed  to  the  legislative  department. 
The  case  of  People  v.  Warden  of  City  Prison 
lield  the  enactment  of  a  law  prohibiting  any 
person  from  exercising  the  calling  of  a  master 
plumber  without  passing  an  examination,  lie- 
fore  a  board  of  examiners,  a  valid  exercise  of 


the  police  power.  In  Its  opinion,  the  court  fur- 
ther held  that,  if  legislation  is  calculated  to  pro- 
tect the  public  health  and  promote  the  public 
comfort  and  stfety,  the  exercise  of  the  legis- 
lative discretion  is  not  the  only  subject  of  Ju- 
dicial review,  but  those  measures  most  have 
some  relation  to  those  ends.  (N.  Y.  App.)  39  N. 
B.  686. 

We  haye  examined  a  number  of  autborities 
to  which  reference  'has  been  made,  and  those 
which  we  deem  most  pertinent  to  the  case  in 
hand  we  will  further  examine  in  this  opinion. 
Judge  Cooley  says:  "Whether  a  statute  Is  con- 
stitutional or  not  Is  always  a  question  of  pow- 
er; that  is,  a  question  whether  the  legislature, 
in  the  particular  case,  in  respect  to  the  subject- 
matter  of  the  act,  the  manner  in  which  Its 
object  is  to  be  accomplished,  and  the  mode  of 
enacting  it,  has  kept  within  the  constitutional 
limits,  and  observed  the  constitutional  condi- 
tions. In  any  case  in  which  this  question  is 
answered  in  the  affirmative,  the  courts  are  not 
at  liberty  to  inquire  into  the  proper  exercise 
of  the  power.  We  must  assume  tliat  legisla- 
tive discretion  has  been  properly  exercised." 
Cooley,  Const.  Lhn.  (6th  Bd.)  p.  220.  The 
same  author  says,  at  pages  200  and  201,  "that, 
except  where  the  constitution  has  imposed  lim- 
its upon  the  legislative  power,  it  must  t>e  con- 
sidered as  practically  absolute,  whether  it  op- 
erate according  to  natural  justice  or  not  in  any 
particular  case."  Undoubtedly,  sovereignty  re- 
sides In  the  people,  and  their  will  Is  expressed 
In  constitutions  and  laws,— in  constitutions  hi 
the  mode  prescribed,  and  in  statutes  throu^ 
the  legislature;  and.  If  the  law  Is  in  harmony 
with  the  federal  and  state  constitutions,  it 
must  stand  until  the  lawmakhig  power  chan- 
ges It.  It  is  the  duty  of  the  court  to  interpret, 
construe,  expound,  and  apply  the  law,  whether 
it  be  expressed  in  constitutions  or  in  statutes, 
or  whether  it  be  the  common  law.  But  courts 
have  not  been  intrusted  with  the  lawmaking 
power.  That  power  is  in  the  hands  of  another 
department  of  government.  The  supreme 
court  of  Massachusetts,  In  the  case  of  Com. 
T.  Hamilton  Manuf'g  Co.,  held  that  a  law 
declaring  that  a  woman  should  not  be  em- 
ployed at  labor  by  any  person,  firm,  or  cor- 
poration in  any  manufacturing  establishm'>nt 
more  than  10  hours  in  any  one  day,  except 
In  certain  cases,  and  hi  no  cases  more  than 
60  hours  a  week,  was  constitutional  and  valid. 
In  deciding  the  point,  the  court  said:  "It  does 
not  forbid  any  pei-son,  firm,  or  corporation 
from  employing  as  many  persons  or  as  much 
labor  as  such  person,  firm,  or  corporation  may 
desire;  nor  does  it  forbid  any  person  to  woric 
as  many  hours  a  day  or  week  as  he  chooses. 
It  merely  provides  that,  in  an  employment 
which  the  legislature  has  evidently  deemed  to 
some  extent  dangerous  to  health,  no  woman 
shall  be  engaged  in  labor  more  than  ten  hours 
a  day  or  sixty  hours  a  week.  There  can  be  no 
doubt  that  such  legislation  can  be  maintained, 
cither  as  a  health  or  police  regulation.  If  It 
were  necessary  to  resort  to  either  of  these 
sources  for  power.  This  principle  has  lieen 
no  frequently  recognized  iu  this  commonwealth 
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that  reference  to  the  decisions  Is  unnecessary." 
120  Mass.  383.     In  the  case  of  Ritchie  v.  Peo- 
ple, 155  lU.  98,  40  N.  B.  454,  the  following  pro- 
vision of  a  statute  of  that  state  was  held  un- 
constitutional and  void:    "No  female  sliall  be 
employed  in  any  factory  orworiishop  more  than 
eight  hours  in  any  one  day,  or  forty-eight  hours 
in  any  one  week."    Act  June  17, 1893,  §  5.    In 
deciding  upon  the  law,  the  court  said  that  the 
police  power  of  the  state  enables  It  to  promote 
the  health,  comfort,  safety,  and  welfare  of  so- 
ciety, and  that  It  was  very  broad  and  far- 
reaching,  but  that  It  was  not  without  Its  lim- 
itations;  that  "legislative  acts  passed  in  pur- 
suance of  it  must  not  be  in  conflict  with  the 
constitution,  and  must  have  some  relation  to 
the  ends  sought  to  be  accomplished,— that  is  to 
say,  to  the  comfort,  welfare,  or  safety  of  so- 
ciety."   And,  further  on,  the  court  also  said: 
"But  the  police  power  of  the  state  can  only 
be  permitted  to  limit  or  abi-idge  such  a  funda- 
mental right,  as  the  right  to  make  contracts, 
wlien  the  exercise  of- such  power  Is  necessary 
to  promote  the  health,  comfort,  welfare,  and 
safety  of  society  or  the  public."    Just  preced- 
ing the  statement  cif  this  proposition,  refer- 
«nce  is  made  to  an  inference,  and  to  a  natural 
law:  "There  Is  no  reasonable  ground— at  least, 
none  which  has  been  made  manifest  to  us  in 
the  argument  of  counsel— for  fixing  upon  eight 
hours  In  one  day  as  the  limit  within  which 
woman  can  work  without  Injury  to  her  phy- 
sique, and  beyond  which,  if  she  work,   hiju- 
ry  will  necessarily  follow."    The  court  assum- 
ed a  very  wide  discretion  in  passing  upon  the 
reasonableness  and  appropriateness  of  the  law, 
which  It  pronounced  absolutely  void.    In  Fror- 
«r  V.  People,  141  IlL  171,  31  N.  E.  395,  the 
court   held  a  statute  unconstitutional   which 
made  it  unlawful  for  any  natural  or  legal  per- 
son, while  In  the  business  of  mining  or  mono- 
facturlng,  to  engage  or  be  Interested  In  keep- 
ing or  controlling  any  trudc  store,  shop,  or 
scheme  for  the  furnishing  of  supplies,  tools, 
clothing,  provisions,  or  groceries  to  employes. 
The  court  said  In  Its  opinion  that,  "In  all  that 
relates  to  mining  and  manufacturing  wherein 
they  differ  from  other  branches  of  Industry, 
we  recognize  the  supremacy  of  the  general  as- 
sembly to  determine  whether  any,  and.  If  any, 
what,  statutes  shall  be  enacted  for  their  wel- 
fare, and  that  of  operatives  therein,  and  nec- 
essarily affecting  them  alone.     But  keeping 
stores  and  groceries  or  supplies  of  tools,  cloth- 
ing, and  food,  by  whatever  name,  to  sell  to  la- 
borers in  mines  and  manufactories.  Is  entirely 
independent   of  mining  and   mantifacturlng." 
And  said,  further,  that  it  did  not  regulate  the 
duties  of  eipployer  and  employe  in  respect  to 
mining;  that  it  Imposed  disabilities  as  to  con- 
tracting as  to  tools,  clothing,  and  food,  mat- 
ters as  to  which  all  laborers  in  every  other 
branch  of  industry  are  permitted  to  contract 
without  any  restriction.     The  principal  objec- 
tion to  the  law  was  that  It  was  unequal.    The 
court  said  that  it  was  impossible,  under  the 
police  power,  that  what  Is  lawful  If  done  by  A., 
If  done  by  B.  can  be  a  misdemeanor,  the  cir- 


cumstances and  conditions  being  the  same.  A 
law  of  the  state  of  New  Yoit  to  Improve  the 
public  health  by  prohibiting  the  manufacture 
of  cigars  and  the  preparation  of  tobacco  In 
tenement  houses  In  certain  cases  was  held  un- 
constitutional by  the  court  of  appeals.  While 
the  act  professed  to  be  a  health  law,  the  court 
was  of  the  opinion  that  it  was  not  The  court ' 
said:  "It  Is  plain  that  this  is  not  a  health  law, 
and  that  it  has  no  relation  to  the  public 
health,"— and  for  that  reason  held  it  of  no 
effect    In  re  Jacobs,  08  N.  Y.  08. 

We  do  not  agree  with  defendant's  counsel 
that  the  business  of  mining  is  affected  with 
a  public  Interest,  and  the  legislature  bad 
the  power  to  pass  the  law  for  that  rea- 
son. Mines  are  used  by  private  persons  or 
corporations,  who  have  the  exclusive  use 
and  control  of  them,  as  a  farmer  may  own 
his  farm,  and  have  the  exclusive  use  and 
control  of  It  The  fact  that  the  business 
may  benefit  the  public  dOfes  not  give  the 
public  any  interest  in  .the  mine  or  Its  busi- 
ness, or  affect  it  with  a  public  interest  It 
Is  not  like  the  railroad  business.  Such  prop- 
erty and  business  are  owned  by  a  private 
corporation,  but  the  use  of  the  road  Is  in  the 
public.  Travelers  and  shippers  have  a  com- 
mon right  to  use  the  road  for  such  purposes, 
by  paying  fares  or  freights.  The  same  may 
be  said  of  similar  other  classes  of  business 
affected  with  a  public  use  and  Interest  On 
this  pohit  the  court  said,  in  the  last-dted 
case:  "Although  the  legislature  may  declare 
It  to  be  public,  that  does  not  necessarily  de- 
termine Its  character.  It  must,  in  fact  be 
public;  and.  If  It  be  not  no  legislative  flat 
c.in  make  It  so."  In  re  Townsend,  39  N.  Y. 
171;  In  re  Deausvllle  Cemetery  Ass'n,  66  N. 
Y.  569;  In  re  Eureka  Basin  Warehouse  & 
Manurg  Co.,  96  N.  Y.  42;  Bock  well  v.  Near- 
ing,  35  N.  Y.  302.  But  while  the  business  of 
mining  may  not  be  affected  with  a  public 
interest,  the  legislature  may  enact  laws 
adapted  to  the  promotion  of  the  health  and 
safety  of  men  working  In  underground 
mines.  Whatever  difference  of  opinion  may 
exist  as  to  the  extent  and  boundaries  of  the 
police  power,  and  however  difficult  It  may 
be  to  render  a  satisfactory  deflnitlon  of  it 
there  seems  to  be  no  doubt  that  It  does  'ex- 
ist to  the  protection  of  the  lives,  health,  and ' 
property  of  the  citizens,  and  to  the  preserva- 
tion of  good  order  and  the  public  good.  The 
legislature  cannot,  by  any  contract,  divest 
Itself  of  the  power  to  provide  for  these  ob- 
jects. They  belong  emphatically  to  that 
class  of  objects  which  demand  the  applica- 
tion of  the  maxim,  "Solus  popull  suprema 
lejc;"  and  they  are  to  be  attained  and  provid- 
ed for  by  such  appropriate  means  as  the  leg- 
islative discretion  may  devise.  That  dis- 
cretion can  no  more  be  bargained  away  thail 
the  power  Itself.  Beer  Ck).  v.  Massachusetts, 
07  U.  S.  25. 

The  section  of  the  statute  whose  constitu- 
tionality Is  involved  In  this  case  Includes  all 
employes  and  employers  engaged  in  working 
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nndersronnd  mines.  None  are  omitted  who 
may  be  subject  to  the  peculiar  conditions 
that  attend  such  mining.  The  provision  of 
the  state  constitution  quoted  maltes  it  the 
duty  of  the  legislature  to  "pass  laws  to 
provide  for  the  health  and  safety  of  em- 
ployte  In  factories,  smelters  and  mines." 
'•And  we  are  not  authorized  to  hold  that  the 
law  in  question  Is  not  calculated  and  adapt- 
ed in  any  degree  to  promote  the  health  and 
safety  of  persons  working  in  mines  and 
smelters.  Were  we  to  do  so,  and  declare  it 
void,  we  would  usurp  the  powers  intrusted 
by  the  constitution  to  the  lawmaking  power. 
The  discharge  of  the  petitioner  Is  denied, 
and  he  is  remanded  to  the  custody  of  the 
sheriff  named,  until  discharged  according  to 
law. 

BARTCH  and  MINER,  JJ.  In  concurring 
in  this  opinion  we  do  not  wish  to  be  under- 
stood as  concurring  In  that  part  of  it  wherein 
It  is  stated:  "We  do  not  agree  with  defend- 
ant's counsel  that  the  business  of  mining  is 
afTected  with  a  public  Interest,  and  the  legis- 
lature had  the  power  to  pass  the  law  for  that 
reason;"  "that  the  business  of  mining  is  not 
affected  with  a  public  interest;"  or  that  the 
public  have  no  interest  In  mining,  etc.  To 
this  part  of  the  opinion  we  withhold  our  as- 
sent The  question  is  too  Important  to  be 
passed  upon  without  full  argument  and  care- 
ful Investigation. 

(14  Utah,  127) 

WEST  POINT  IRRIGATION  CO.  v.  MORO- 
NI &  MT.  PLEASANT  IRRIGATING 
DITCH  CO.  et  al.  (CLAWSON  et  al.,  Inter- 
veners). 

(Supreme  Court  of  Utah.     Oct.  29,  1896.) 

Water  Kiobts — Xstekvention — Scfficienot  of 
Complaint. 
This  was  a  suit  in  intervention  to  determine 
certain  rights  to  the  water  conducted  from  the 
Sanpitch  river,  through  interveners'  ditch,  onto 
lauds  which  came  into  the  "rightful  posses- 
sion" of  said  interveners.  To  tlie  complaint  in 
intervention,  defendants  filed  a  demurrer,  al- 
leging that  It  was  not  shown  by  the  complaint 
whether  said  lands  claimed  to  be  owned  by  in- 
terveners are  owned  or  possessed  in  common  or 
severalty  by  intervener  or  those  he  represents, 
nor  who  the  parties  are  that  claim  the  waters, 
nor  their  individual  interest  therein.  Held,  that 
wliere  a  complaint  avers  that  the  intervener  and 
those  he  represents  own  an  undivided  interest 
in  the  said  ditch  in  common,  and  that  they  came 
into  the  rightful  possession  of  tiie  lands  watered 
by  said  ditch,  and  known  as  tlie  "Ephraim 
North  Meadows,"  and  where  it  appears  from 
the  complaint  that  the  intervener  and  those 
whom  he  represents  have  a  common  or  general 
Interest  in  the  question  involved  in  the  action, 
and  either  gain  or  lose  by  the  direct  operation 
and  effect  of  the  judgment,  and  that  the  num- 
ber of  persons  who  would  be  joined  as  interven- 
ers is  so  large  that  it  would  be  impracticable  to 
bring  them  before  the  court,  the  complaint,  al- 
though not  containing  the  unerring  certainty 
that  is  desirable,  will  be  sufficient  to  give  tlie 
interveners  a  standing  in  the  court,  under  sec- 
tions 3184  and  3190,  Comp.  Laws  Utah  1888. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Seventh  diatriot; 
Jacob  Johnson,  Judge. 


Petition  by  the  West  Point  Irrigation  Com- 
pany against  the  Monml  &  Mt.  Pleasant  Irri- 
gating Ditch  Gcnnpany  and  others,  in  which 
Rasmus  Clawson  and  others  Intenrened. 
From  a  Judgment  sustaining  a  demurrer  to 
theh:  complaint,  and  dismissing  it,  witb  costs. 
Interveners  appeal..   Reversed. 

li.  R.  Rhodes,  for  appellants.  W.  K.  Beid, 
Thurman  &  Wedgwood,  and  C.  S.  Vaiian,  for 
respondents. 

MINER,  J.  PlahiUff  filed  its  complabit 
against  the  defendants  for  the  purpose  of  de- 
termining its  rjgbts  to  a  certain  stream  of  wa- 
ter known  as  the  "Sanpitch  River,"  hi  Sanpete 
county.  Defendants  answered,  claiming  inter- 
ests In  the  water  of  the  stream,  etc.  The  in- 
tervener Rasmus  Clawson  and  others  filed 
their  petition  for  leave  to  intervene,  and,  by 
leave  of  the  court,  filed  an  amended  complaint 
In  Intervention.  The  defendants  filed  a  de- 
murrer to  the  complaint  In  Intervention,  al- 
leging that  the  same  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  nor  any 
grotmd  for  a  rightful  intervention;  that  it  is 
ambiguous,  uncertain;  and  that  it  is  not  shown 
whether  said  lands  claimed  to  be  owned  by 
tntervenera  are  owned  or  possessed  In  com- 
mon or  severalty  by  intervener  or  those  he  rep- 
resents, nor  who  the  parties  are  that  claim 
the  water,  nor  their  iidividual  Interest  there- 
in, and  because  of  defect  of  parties.  The  de- 
murrers were  sustained.  Interveners  elected 
to  stand  upon  the  complaint,  and  thereupon 
said  complaint  In  biterventlon  was  dismissed, 
with  costs.  Interveners  appeal  from  this  order 
and  Judgment. 

Section  3190,  Comp.  Laws  Utah  1888,  pro- 
vide that  "•  •  •  any  person  may,  before 
trial,  intervene  hi  an  action  or  proceeding  who 
has  an  Interest  in  the  matter  in  litigation,  ]a 
the  success  of  either  of  the  parties,  or  an  in- 
terest against  both.  •  •  •"  Under  this  sec- 
tion. It  was  competent  for  the  interveners  to 
file  their  complaint  in  intervention.  Usually, 
the  interest  which  entitled  a  person  to  inter- 
vene In  a  suit  between  other  parties  must  be  in 
a  matter  In  litigatton,  and  of  such  a  direct  and 
Immediate  charactM  that  the  intervener  will 
either  gain  or  lose  by  the  direct  legal  opera- 
tion and  effect  of  the  Judgment  Pom.  Rem. 
&  Rem.  Rights,  $8  429,  430.  Section  3184, 
Comp.  Laws  Utah  1888,  provides  that  "when 
the  question  is  one  of  a  common  or  general  in- 
terest, of  many  persons,  or  when  the  parties 
are  numerous,  and  it  is  Impracticable  to  bring 
them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  all."  Under 
this  provision  of  the  statute,  there  must  be  a 
question  of  common  or  general  interest  to  many 
persons  involved  in  the  action,  and  the  ques- 
tion to  be  determined  should  be  one  of  com- 
mon or  general  interest  to  all  of  them,  or  such 
persons  should  be  so  numerous  that  it  would 
be  impracticable  to  bring  them  all  before  the 
court;  and.  In  order  that  the  Intervener  may 
be  entitled  to  maintain  his  action,  the  facts 
showing  that  these  requirements  of  the  stat- 
ute have  been  complied  with  most  be  allied 
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by  the  Intervener  as  the  ground  and  reason  for 
adopting  this  peculiar  form  of  action  permit- 
ted by  the  statute.  "The  complaint  or  petition 
must  show  either  that  many  persons  have  a 
common  or  general  interest  In  the  questions  In- 
volved In  the  action,  or  else  that  the  nmnber 
of  persons  who  would  be  Joined  as  plaintiffs 
■or  defendants,  If  the  ordinary  rule  was  ap- 
plied, Is  so  very  great  that  it  is  hnpracHcable 
to  make  them  all  actual  parties.  Unless  the 
pleading  contains  these  averments,  the  action 
must  be  regarded  aa  though  brought  by  the 
single  plahitiS  or  against  the  single  defend- 
ant named.  It  should  be  carefully  observed 
that  this  provision  does  not  create  any  new 
rights  of  action,  nor  enlarge  any  of  those  now 
existing.  The  suit  cannot  be  sustained  by  one 
of  the  rejiresentatives  of  the  many  others  who 
really  sue  in  his  name,  unless  It  could  have 
been  maintained  if  all  these  many  others  had 
been  regularly  joined  as  co-plaintiffs,  or  un- 
less It  could  have  been  maintained  by  each  of 
them  suing  separately  and  for  himself.  The 
statutory  provision  is  simply  a  matter  of  con- 
venience, a  rule  of  form,  a  means  of  enabling 
many  persons  to  have  their  rights  determined 
without  their  actual  appearance  In  coiui;  aa 
litigant  parties."  Pom.  Rem.  &  Rem.  Rights, 
§§  3S9-3»2;  McKenzie  v.  Lamoureir$,  11  Barb. 
516;  Ballon  v.  Inhabitants,  4  Gray,  324;  Cadl- 
gan  V.  Brown,  120  Mssb.  4M;  Murray  v.  Hay, 
1  Barb.  Ch.  59. 

It  appears  from  the  complaint  "that  Inter- 
veners and  company,  with  about  one  hundred 
other  persons,  own  In  common  a  certain  ditch, 
known  as  the  'Ephralm  Meadows  Ditch,' 
which  said  ditch  Is  taken  from  the  Sanpltch 
river,  in  Sanpete  coimty,  on  the  east  side  of 
said  river,  and  at  a  point  about  6^  miles  be- 
low the  town  of  Mcroni;  that  all  the  matters 
and  things  set  forth  in  this  petition  are  of  a 
common  and  general  Interest  to  each  and  all 
of  said  parties,  said  parties  owning  undivided 
interests  In  said  ditch;  also,  that  It  Is  Im- 
practicable to  bring  all  of  said  parties  before 
the  court,  by  reason  of  their  great  number; 
that  intervener,  at  the  request  of  all  parties, 
owners  of  an  interest  In  said  ditch,  here  inter- 
venes In  his  own  behalf  and  hi  behalf  of  all 
others  of  common  and  general  Interest;,  that 
said  ditch  is  used  for  the  purpose  of  Irrigating 
1,200  acres  of  land,  known  as  the  'Ephraim 
North  Meadows';  that  said  lands  are  and  have 
been  used  for  raising  hay,  and  require  and 
have  required  water  to  be  applied  to  them  In 
order  that  they  may  become  productive;  that 
the  only  source  from  which  water  can  be  ob- 
tained Is  from  the  stream  known  as  the  'San- 
pltch River,'  said  lands  lying  adjacent  to  said 
stream;  that  in  the  year  1%5,  and  long  be- 
fore the  plaintiff  herein  or  its  grantors,  or  ei- 
ther of  the  defendants  or  their  grantors,  had 
made  an  appropriation  of  water  for  any  pnr- 
I)ose  whatever  from  said  Sanpitch  river,  or  had 
■begun  to  cultivate  any  lands,  this  Intervener 
■and  those  whom  he  represents,  either  In  per- 
son or  by  their  grantoTS  and  predecessors,  came 
into  the  rightful  iwssession  of  the  lajids  in  the 


aggregate,  known  as  .the  'Ephralm  North 
Meadows,'  and  thereupon,  and  during  the  year 
1&55,  and  each  year  thei-eafter,  appropriated 
from  said  Sanpltch  river,  by  means  of  dams 
and  ditches,  water  sufficient  to  Irrigate  said 
lands  each  year  thereafter,  except  when  pre- 
vented by  the  wrcmgfui  acts  of  the  prior  par- 
ties to  this  suit,  as  hereinafter  stated;  •  •  • 
that  commencing  with  the  year  1855,  and  con- 
tinuing for  each  year  thereafter,  except  the 
years  hereinafter  mentioned,  intervener  and 
those  whom  he  represents,  either  jwrsonally 
or  by  their  grantors,  have  diverted  or  appro- 
priated from  said  river,  In  manner  as  afore- 
said, sufficient  water  to  Irrigate  said  lands, 
known  as  the  'Ephralm  North  Meadows';  and 
such  water  has  been  app-opriated  and  taken 
from  said  river  In  manner  as  aforesaid,  com- 
mencing on  or  about  the  1st  day  of  May  each 
year,  and  continuing  until  the  10th  day  Of 
July  of  each  year,"  etc.  It  sufficiently  appears 
from  the  complaint  that  aU  the  matters  and 
things  set  forth  In  the  complaint  are  of  a  gen- 
eral or  common  Interest  to  the  said  Intervener 
and  the  100  persons  he  represents,  and  to  each 
and  all  of  said  parties;  and  that  said  parties 
own  an  undivided  interest  in  the  said  ditch  In 
common;  and  that  they  came  into  the  rightful 
possession  of  the  said  lands  In  the  aggregate 
known  as  the  'Ephralm  North  Meadows,'  con- 
sisting of  about  1,200  acres  of  land,  and  ap- 
propriated the  water  fixjm  said  stream  to  Ir- 
rigate said  land,  etc.  The  petition  shows  with 
reasonable  clearness,  although  not  with  that 
unerring  certainty  that  la  desirable,  that  said 
intervener  and  those  he  represents  have  a  com- 
mon or  general  Interest  In  the  question  in- 
volved In  the  action,  and  that  the  number  of 
persons  who  would  be  joined  as  interveners  Is 
so  large  that  It  would  be  Impracticable  to  bring 
them  all  before  the  court.  The  petition  seems 
to  cover  both  provisions  of  the  statute.  We 
are  of  the  opinion  that  the  court  erred  In  sus- 
taining the  several  demurreis,  and  In  dismis- 
sing the  complaint  in  Intervention.  The  judg- 
ment, order,  and  decree  of  the  court  beloyr  Is 
set  aside,  with  costs,  and  the  cause  is  ra- 
mandcd  for  further  proceedings. 

ZANE,  O.  J.,  and  BARTCH,  J.,  concob 


a*  Utah,  mm 

ESLINGER  T.  PRATT. 
(Supreme  Court  of  Utah.     Oct.  13,  1896.) 

Salt  Lake  Citt  —  CnisF  of  Police  —  Poweb  to 
SfsPEsn  OrpicEus— Right  of  Appeal. 
1.  The  plaintiff  and  respondent  was  sergeant 
In  the  police  force  of  Salt  I^nke  Cit.v,  and  was 
dismissed  by  the  defendant,  as  chief  of  police, 
for  a  violation  of  the  rul>^s  promulgated  by  said 
chief  and  for  insubordination.  A  report  of  said 
dismissal  was  duly  made  to  the  board  of  police 
and  fire  commissioners,  who  affirmed  the  action 
of  the  chief  by  a  refusal  to  reinstate  the  plain- 
tiff. The  defendant  had  promulgated  rules  for 
the  reflation  of  his  department,  under  author- 
ity conferred  upon  him  by  section  10  of  the  Ses- 
sion Liaws  of  1896  (page  223).  The  board  did 
not  adopt  rules  which  the  said  section  10  confer- 
red the  power  upon  them  to  adopt,  but  wera 
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eqnall7  dWided  aa  to  wbat,  if  any,  mles  ahonld 
be  adopted.  Held  that,  in  the  absence  of  any 
rules,  promulgated  by  the  board,  to  limit  the 
authority  of  the  chief  of  police  to  make  rales, 
the  latter  was  authorized  to  make  and  enforce 
the  regulations  which  the  law  empowered  him 
to  make;  that  in  the  following  clauaee  of  sec- 
tion 10:  "It  shall  be  their  [the  chief  of  police 
and  chief  engineer]  duty  to  make  and  enforce 
rules  and  regulations  to  secure  discipline  in 
their  respective  departments.  They  shall  have 
power,  under  such  rules  as  the  board  may  estab- 
lish, to  suspend  without  pay,  fine  not  to  exceed 
ten  dollars,  or  dismiss  any  subordinate," — the 
word  "under"  means  "subject  to";  and  that  the 
Intention  of  the  legislature  was  to  grant  the 
power  to  the  chiefs  to  suspend,  etc.,  but  to  give 
the  board  the  authority  to  limit  or  qualify  the 
power,  and,  since  the  board  had  failed  to  exer- 
cise this  power  under  the  authority  of  the  law, 
the  regulations  of  the  chiefs  must  prevail,  and 
the  duty  of  seeing  that  the  employes  faithfully 
discharged  their  duties,  as  he  was  required  to 
do  under  section  8  of  the  same  law  (page  222), 
justified  him,  subject  to  the  approval  of  the 
board  by  a  failure  to  reinstate,  in  the  dismissal 
of  the  plaintiff.  This  construction  is  reinforced 
by  the  use  of  the  word  "may,"  a  word  here  used 
undoubtedly  in  a  primary  or  permissive  sense. 

2.  The  right  of  appeal  is  guarantied  under  see- 
tlon  3lKi4,  Comp.  liaws  ISbS. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  county; 
John  A.  Street,  Judge. 

Petltton  by  J.  M.  Eslinger  against  Arthirir 
Pratt,  chief  of  police  of  the  city  of  Salt  Lake, 
and  others,  for  mandamus  to  compel  his  rein- 
statement as  police  sergeant.  From  a  judg- 
ment issuing  the  writ,  and  awarding  plaintifC 
costs,  defendant  Pratt  appeals.     Reversed. 

WlUiams,  Van  Cott  &  Sutherland,  for  appel- 
lant. Brown,  Henderson  &  King,  for  respoiid- 
ent. 


MINER,  J.  The  respondent  filed  an  affida- 
vit In  the  court  below  to  obtain  an  alternative 
•writ  of  mandate.  It  appears  from  the  affida- 
vit that  on  May  9,  180«i,  the  respondent  was 
a  policeman  and  sergeant  of  police  of  Salt 
Lake  City;  that  the  board  of  police  and  flre 
commissioners  of  Salt  Lake  City  was  duly  ap- 
pointed and  organized  under  the  act  of  the  leg- 
islature approved  March  30,  1896;  that  said 
board  have  not  formulated,  adopted,  or  pro- 
mulgated any  rules  or  regulations,  as  provided 
by  section  10  of  said  act,  linder  which  the  chief 
of  police  could  lawfully  act,  and  that  no  such 
rules  are  in  force;  that  Arthur  Pratt  was  on 
the  0th  day  of  May,  1896,  and  for  a  long  time 
prior  thereto  had  been,  chief  of  police;  that, 
while  respondent  was  acting  as  policeman,  on 
said  9th  day  of  May,  189C,  the  said  Arthur 
Pratt  chief  of  police,  without  filing  any  charges 
against  the  respondent,  assumed  to  dismiss  the 
respondent  from  said  office  of  policeman  and 
sergeant  of  police,  and  refused  to  penuit  him 
to  exercise  his  duties  as  such,  although  he  has 
repeatedly  applied  to  be  reinstated  to  his  posi- 
tion; that  respondent  has  made  application  to 
the  board,  at  its  regular  session,  to  lie  restored, 
and  the  board  has  refused  to  grant  his  request; 
that  said  chief  of  police  did  not  at  the  time,  nor 


since  Us  dismissal,  file  any  charges  against  re- 
spondent; that  said  dismissal,  and  tbe  refnsaj 
of  the  chief  of  i)olice  and  said  iNMird  to  re- 
store him,  were  unlawful,— and  prays  for  an  al- 
ternative writ  of  mandate  requiring  said  chief 
of  police  and  board  to  restore  him  to  bis  office. 
The  board  of  police  and  fire  commissioners  of 
Salt  Lake  City  answered,  admitting  the  facts 
stated  as  true,  but  alleged:  That  the  chief  of 
police,  at  the  next  regular  meeting  of  said  board 
after  respondent's  dismissal,  reported  in  writ- 
ing to  the  \)oaiA  his  reasons  for  such  dismissal 
as  follows:  "For  willfully  violating  tbe  in- 
closed written  ordei:s,  for  using  disrespectful  lan- 
guage to  the  chief  of  police,  and  gross  insubor- 
dination." (The  written  orders  and  rules  are 
set  out  as  hereinafter  stated  in  the  answer  of 
the  chief  of  police.)  That  the  board  have  been 
and  are  equally  divided  in  members  and  opin- 
ion upon  the  construction  and  interpretation  of 
said  law,  and  for  that  reason  have  failed  and 
neglected  to  formulate  and  promulgate  rules 
and  regulations,  imder  section  10  of  said  law. 
to  govern  punishments  ttacreunder  by  the  chief 
of  police.  Appellant,  Arthur  Pratt,  as  chief  of 
police,  filed  his  demurrer  to  the  affidavit  and 
writ,  alleging  that  they  do  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  to  afford 
any  relief.  Arthur  Pratt,  chief  of  police^  to- 
gether with  Frank  W.  Jennings  and  Louis 
Cohn,  two  of  said  board,  answered:  Denying 
that  any  rules  should  be  adopted  by  said  tXMUd 
befoi'e  said  chief  of  police  can  lawfully  act  in 
dismissing,  fining,  or  suspending.  Ttiat  said 
plaintiff  at  said  thne  was  dismissed  by  said 
chief  for  gross  insulMrdlnatiou,  for  disrespect  to 
said  chief,  and  for  violating  the  rules  of  said 
department  That  at  the  next  regular  meet- 
ing of  said  board  the  chief  of  police  reported 
to  the  board  his  reasons  for  such  dismissal  in 
language  folluwing:  "Salt  Lake  City,  May  9. 
189C.  To  the  Hon.  Police  and  Fire  Commis- 
sioners— Gentlemen:  I  have  this  day  dismiss- 
ed from  the  police  depaitment  Sergeant  J.  X. 
Eslinger.  He  was  dismissed  for  the  following 
reasons:  For  willfully  violating  the  Inclosed 
written  orders,  for  using  disrespectful  Inngiiagc 
to  the  chief  of  police,  and  gross  insubordination. 
Arthur  Pratt  Chief  of  Police."  "Salt  Lake  City. 
May  6,  1896.  Special  Orders  for  May  8th  and 
9th,  1®)0.  First  relief  will  report  for  duty  at 
6  o'clock  p.  m.,  and  remain  mitll  further  or- 
dered. Second  relief  will  report  for  duty  at  10 
o'clock  a.  m.,  and  remain  until  further  ordered. 
Third  relief  will  rcix»rt  for  duty  at  6  o'clock  p. 
m.,  and  remain  until  further  ordered.  Arthur 
Pratt  Chief  of  Police."  That  said  communica- 
tlou  was  filed,  and  said  plaintiff  appealed  to 
the  board  for  reinstatement  but  said  board, 
before  the  commencement  of  this  action,  re- 
fused to  relnstalte  said  plaintiff  for  the  reasons 
aforesaid,  and  refused  to  disturb  the  action  of 
the  said  cliief.  That  on  and  prior  to  May  9. 
18i>0,  there  were  made  by  said  chief,  and  in 
force  In  said  police  department  rules  providing 
that  any  act  of  insubordination,  or  any  disre- 
spect to  a  supeilor  officer,  or  violation  of  any 
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of  the  roles  of  the  said  department  would  be 
punished  by  dismissal.  That  on  May  9,  1896, 
plalntifif  was  guilty  of  acts  of  Insubordination 
in  willfully  refusing  to  remain  for  duty  with 
said  third  relief  until  further  ordered,  and 
guilty  of  disrespect  to  said  chief  in  Imputing  to 
him  improper  and  dishonorable  conduct,  and 
guilty  of  neglect  of  duty  In  abandoning  said 
third  relief,  and  leaylng  his  men  and  quitting 
said  department  without  permission,  and  the 
plaintiff  was  dismissed  for  said  acts.  Tliat 
said  board  have  not  adopted  any  rules  regulat- 
ing or  limiting  the  power  of  the  chief  to  sus- 
pend, fine,  or  dismiss,  and  the  board  Is  equally 
divided  as  to  what,  if  any,  rules  should  be 
adopted.  The  court  below  found  that  the  dis- 
missal of  the  plaintiff  by  the  chief  of  police  was 
unlawful,  and  ordered  that  the  writ  of  mandate 
issue  as  prayed  for,  and  that  the  plaintiff  hare 
judgment  against  the  defendant  for  costs. 
From  this  order  and  judgment  the  defendant 
Arthur  Pratt,  chief  of  police,  appeals. 

The  principal  question  involved  in  this  ap- 
peal Is  whether  the  appellant,  Arthur  Pratt, 
as  chief  of  police,  had  power  to  dismiss  the 
respondent,  when  the  board  of  Sre  and  police 
commissioners  had  not  adopted  any  rules  of 
their  own,  and  whether  such  dismissal  was 
lawful  imder  the  rules  adopted  by  tlie  chief 
of  police.     Section  10,  c.   73,  p.   222,   Sess. 
Laws  1896,  provides  that  "the  chief  of  po- 
lice shall  be  the  executive  officer  of  the  po- 
lice department;  the  chief  engineer  shall  be 
the  executive  officer  of  the  fire  department; 
and  it  shall  be  the  duty  of  each  to  see  that 
the  laws,  orders,  rules,' and  regulations,  con- 
cerning his  department  are  caiTled  into   ef- 
fect.   •    •    ♦    It  shall  be  their  duty  to  make 
and  enforce  rules  and  regulations  to  secure 
discipline  in  their  departments  respectively. 
They  shall  have  power,  under  such  rules  as 
the  board  may  establish,  to  suspend  without 
pay,  fine  not  to  exceed  $10.00,  or  dismiss  any 
subordinate   officer,  member   or   employ^  of 
their  respective  departments,  but  they  shall 
forthwith  report  In  writing  the  reasons  for 
such  action  to  the  board  hereby  created,  by 
whom  said  fine  may  be  remitted,  or  by  whom 
said  subordinate  officer,  member  or  employ^ 
m.ay  be  reinstated  by  a  vote  ot  three  mem- 
bers, and  the  action  of  said  chief  of  either  de- 
partment in  suspending,  fining  or  dismissing 
any  subordinate  officer,  member  or  employ6 
unless  reversed  or  modified  by  said  board, 
and  any  action  of  the  board  thereon  shall  be 
final  and  conclusive,  and  shall  not  be  re- 
viewed  or  called    In    question    before  any 
court."    It  will  be  noticed  that  the  statute 
provides  that  It  is  the  duty  of  the  chief  to 
make  and  enforce  rules  and  regulations  to 
secure  discipline  in  his  department.    It  ap- 
pears from  the  answer  that,  in  accordance 
with  and  in  obedience  to  the  statute,  the  chief 
af  police  made  rules,  which  were  In  force  in 
the  police  department  May  9,  1896,  providing 
that  any  act  of  insubordination,  or  any  dis- 
respect to  a  superior  officer,  or  neglect  of 


duty,  or  violation  .of  any  rides  of  duty  of 
the  department,  would  be  punishable  with 
dismissal.  It  also  appears  from  the  answer 
that  the  plaintiff,  on  the  9th  day  of  May, 
1896,  was  guilty  of  Insubordination,  disre- 
spect, dishonorable  conduct,  and  neglect  of 
duty  in  violating  the  rules,  for  which  he  waa 
dismissed,  and  the  reasons  for  such  dismis- 
sal were  reported  In  writing  to  the  boards 
that  plaintiff  appealed  to  the  board  for  re- 
instatement, and  such  board,  before  the  com- 
mencement of  this  action,  refused  to  rein- 
state the  plaintiff,  for  the  reasons  given,  and 
refused  to  disturb  the  action  of  the  chief. 
The  statute  gave  the  chief  power,  and  made 
It  his  duty,  to  make  and  enforce  rules  and 
regulations  to  secure  discipline  In  his  de- 
partment The  chief  made  such  rules  with- 
out '  objection  from  the  board,  and  the  plain- 
tiff violated  such  rules.  The  statute  pro- 
vides that  It  Is  the  "duty"  of  the  chief  to 
see  that  the  laws,  orders,  rules,  and  regula- 
tions concerning  his  department  are  car- 
ried Into  effect.  The  bnly  method  and.  man- 
ner of  enforcing  laws  and  rules  by  the  chief. 
pointed  out  by  the  statute,  is  by  dismissal, 
suspension,  or  fine.  It  is  difficult  to  see  how 
discipline  and  good  government  in  the  de- 
partments could  be  enforced,  and  the  stat- 
ute carried  Into  effect,  without  the  infliction 
of  the  punishment  provided  by  the  rule. 
The  board,  having  adopted  no  rules  of  its 
own,  refused  to  reinstate  the  plaintiff  on  his 
application,  and  refused  to  disturb  the  ac- 
tion of  the  chief,  thereby  affirming  the  order 
of  removal,  and  the  rule  under  which  the 
removal  was  made,  as  well  as  the  act  of  re- 
moval, and  the  power  of  the  chief  to  remove. 
The  board  never  made  any  rule  defluing  or, 
limiting  the  powers  of  the  chief,  except  by 
their  acts  in  affirming  what  was  done  by  re- 
fusing to  reverse  or  modify  the  order  and 
reinstate  the  plaintiff.  By  the  provisions  of 
the  statute  it  was  made  the  "duty"  of  the 
chief  to  malce  rules  and  regulations  for  the 
express  purpose  of  securing  discipline  in  bis 
department,  and,  when  made.  It  was  equal- 
ly his  duty,  under  the  statute,  to  enforce 
such  rules,  In  order  that  discipline  should  be 
maintained,  and  the  department  made  effi- 
cient, for  the  purpose  for  which  it  was  or- 
ganized. The  fact  that  the  board  had  not 
adopted  rules  of  its  own,  and  was  unable  to 
do  80,  rendered  It  still  more  necessary  and 
pr<^>er  that  the  chief  should  make  rules,  and 
enforce  them,  In  order  to  preserve  the  nec- 
essary and  proper  discipline  In  the  deport- 
ment, and  police  protection  to  the  city.  Un- 
der the  rules  made  It  was  competent  for  the 
chief  to  remove  the  plaintiff  for  the  violation 
of  them  and  his  neglect  of  official  duty,  as 
reported  to  the  board,  and  it  was  competent 
for  the  board  to  reinstate  the  officer  and  re- 
verse the  order  of  dismissal,  or  to  affirm  It. 
The  board  refused  to  reverse  or  modify  the 
order  of  removal  for  the  reasons  given,  or  to 
reinstate  the  plaintiff,  and  refused  to  disturb 
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the  action  of  the  chief.  So  far  as  the  board 
could  do,  they  affirmed  by  their  official  acts 
all  that  was  done  by  the  chief,  and  recog- 
nized Ms  authority  to  do  what  was  done, 
and  thereby  recognized  and  affirmed  the  rules 
adopted  by  the  chief  as  rules  of  the  depart- 
ment. 

But  it  Is  contended  by  the  respondent  that, 
In  the  absence  of  -rules  actually  adopted  by 
the  board,  the  appellant  had  no  power  to  dis- 
miss; in  other  words,  that  the  power  to 
suspend,  fine,  or  dismiss  comes  from  the 
rules  the  board  may  adopt,  and  not  from  the 
statutes,  nor  from  the  rules  adopted  by  the 
chief.  The  particular  provision  In  the  stat- 
ute following  that  just  referred  to  reads  as 
follows:  "The  chiefs  shall  have  power,  under 
such  rules  as  the  board  may  establish,  to 
suspend  without  pay,  fine  not  to  exceed  ten 
dollars,  or  dismiss  any  subordinate  officer, 
member  or  employe  of  their  respective  de- 
partments." What  construction  should  the 
words  "under  such  rules  as  the  board  may 
establish"  have?  The  word  "under"  means 
"subject  to."  27  Am.  &  Bog.  Enc.  Law,  p. 
423.  With  this  Interpretation  the  clause 
would  read,  "They  [the  chiefs]  shaU  have 
power,  subject  to  such  rules  as  the  board 
may  establish,  to  suspend,"  etc.  This  read- 
ing presumes  that  "under"  Is  used  m  the 
sense  of  "subject  to,"  and,  if  correct,  shows 
the  legislature  to  have  Intended  to  grant  the 
power  to  the  chiefs  to  suspend,  etc.,  but  to 
give  the  board  the  power  to  limit  or  qualify 
the  power;  so  that  the  legislature.  In  mslng 
the  words  of  the  statute,  has  granted  a  pres- 
ent power  to  the  chiefs  to  suspend,  fine,  and 
dismiss,  but  has  given  such  power  subject  to 
the  rules  that  may  be  established  by  the  board. 
The  word  "may,"  as  used  in  this  section,  is 
doubtless  used  In  a  primary  or  permissive 
sense.  Suth.  St.  Const,  p.  592,  §  462;  Thomp- 
son V.  Carroll,  22  How.  434;  Miner  v.  Bank, 
1  Pet.  64;  2  Comp.  Laws,  §  2896.  It  is  only 
reasonable,  when  the  legislature  has  granted 
the  power,  to  say  that  the  power  exists,  sub- 
ject to  be  qualified  or  limited  by  the  board,  and 
then  such  construction  would  harmonize  the 
entire  section.  When  the  legislature  used  the 
language,  "It  shall  be  their  duty  to  make  and 
enforce  rules,"  etc.,  "They  shall  have  power 
under,"  etc.,  it  must  have  Intended  to  make 
It  the  duty  of  the  chiefs  to  make  and  enforce 
rules,  and  have  power  to  suspend,  fine,  or  dis- 
miss; but,  as  the  chief  might  abuse  the  power, 
the  authority  was  reserved  to  the  board  to 
make  other  rules  so  as  to .  control,  disarm, 
modify,  or  quallff  any  abuse  of  power  that 
might  be  exercise.'  or  assimied,  either  by  rule 
or  act  of  the  chitJ. 

Judgment  was  rendered  against  the  appel- 
lant, and  for  costs  in  the  court  below.  Under 
section  3634,  Comp.  Laws  1888,  he  is  entitled 
to  appeal.  Hayne,  New  Trials  &  App.  S  23. 
The  judgment  and  decree  of  the  court  below 
is  set  aside  and  reversed,  with  costs,  and  the 
writ  of  mandate  prayed  for  is  denied. 


(5  Idaho,  8> 
McDON.4^LD  et  al.  v.  GREAT  NORTHERN 
RY.  CO. 

(Supreme  Court  of  Idaho.  Nov.  10,  1896.) 
Animals  Eilled  ok  Trace. 
Where  plaintiffs,  without  the  knowledge  or 
consent  of  defendnnt,  entered  upon  its  right  of 
way,  for  the  purpose  of  cutting  and  hauling  tie* 
and  timber  from  the  adjoining  lands,  and,  while 
BO  engaged,  turned  their  horses  loose  upon  such 
riglit  of  way,  for  the  purpose  of  grazing  and  wa- 
ter, leaving  a  man  to  watch  and  care  for  said 
horses,  and  keep,  them  from  straying  upon  the 
railroad  tracts  of  defendant  (said  right  of  way 
being  about  200  feet  in  width),  and,  such  at- 
tendant having  abandoned  the  care  of  said 
horses,  they  strayed  upon  the  ttax^  of  defend- 
ant, and  were  killed  by  a  passing  train,  without 
fault  or  want  of  ordinary  care  by  the  employfe 
of  defendant,  heldj  that  plaintiffs  were  guilty  of 
contributory  negligence,  and  were  not  entitled 
to  recover  from  defendant  for  the  loss  of  sncfa 
animals. 

(Syllabus  by  the  CJourt.) 

Appeal  from  district  court,  Kootenai  county; 
Alex  Mayhew,  Judge. 

Action  by  Mary  Ann  McDonald  and  Malcolm 
McDonald  against  the  Great  Northern  Railway 
(Company.  Judgment  ftor  plaintiffs.  Defend- 
ant appeals.     Reversed. 

Jay  H.  Adams  and  R.  B.  McFarland,  for  ap- 
pellant    Charles  L.  Heitmnn,  for  respondents. 

HUSTON,  J.  The  record  to  this  case  de- 
velops but  little  conflict  in  the  evidence.  The 
facts  are  substantially  as  follows:  The  plain- 
tiff, by  her  agents  and  employes,  was  engaged 
in  cutting  ties  and  other  timber  upon  the  land 
adjoining  the  right  of  way  of  defendant,  which, 
at  the  point  where  the  accident  which  Is  the 
basis  of  this  action  occurred,  was  through  land 
heavily  tlml>ered  upon  both  sides  of  the  right 
of  way.  The  land  was  cleared  upon  both  sides 
of  the  track  the  width  of  the  right  of  way,  and, 
where  the  timber  had  been  cleared  off,  there 
was  a  growth  of  grass  and  willows.  A  small 
stream  crossed  the  track,  which  stream  was 
bridged.  The  plalntifC,  by  her  agents  and  em- 
ployes, was,  as  before  stated,  engaged  in  the 
cutttog  and  hauling  of  ties  and  other  timber 
from  the  lands  adjoining  the  right  of  way  of 
defendant,  and,  in  the  pursuance  of  this  busi- 
ness, liad  erected  a  cabto,  or  "shade,"  as  It  Is 
termed  in  the  evidence,  for  their  accommoda- 
tion and  convenience,  upon  the  right  of  way  of 
defendant,  and  near  the  track  of  Its  railway. 
It  does  not  appear  that  such  occupancy  was  by 
or  with  the  iinowledge  or  consent  of  defendant. 
It  was  taken  by  plaintiff  on  account  of  the  con- 
venience of  feed  and  water  for  8to<^  to  wit, 
the  horses  plaintiff  was  using  to  the  bustoeaa 
in  which  she  was  engaged;  the  grass  and  wa- 
ter upon  the  right  of  way  of  defendant  being 
the  only  available  grass  and  water  to  the  lai- 
mediate  vicinity.  It  was  customary,  as  appears 
from  the  evidence,  to  keep  the  liorses  tied  np 
when  not  in  use,  or,  when  they  were  turned 
loose,  a  mau  was  detailed  to  watch  and  look 
after  them,  and  keep  them  from  the  railroad 
track.     On  the  23d  day  of  June,   18U5,   nJd 
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horses  were  by  an  employ^  of  plaintiff  turned 
loose  upon  the  right  of  way  of  defendant,  for  the 
purpose  of  grazing  and  watering;  and  one  An- 
derson, an  employ^  of  plaintiff,  was  deputed  to 
watch  and  look  after  them,  and  keep  them  from 
the  railroad  tc&di.  While  so  engaged,  he  was 
callud  to  dinner  or  supper,  at  the  cabin  or 
stiadc;  and,  as  he  states,  believing  that  no 
train  was  due  at  that  point  at  that  time,  he 
left  the  horses,  and  repaired  to  the  cabin  for 
his  meal,  and,  while  he  was  thus  absent,  the 
horses  strayed  upon .  the  railroad  track,  and 
were  struck  by  a  passing  freight  train. 

There  are  2d  errors  assigned  by  appellant  In 
its  brief.  We  shall  only  consider  such  of  them 
as  we  deem  essential  to  the  decision  of  the  case. 

The  first  error  assigned  is  Irregularity  of  the 
jury,  in  that  they  reached  their  verdict  by  a 
resort  to  the  determination  of  chance.  While 
the  facts  disclosed  by  the  record  do  not  bring 
this  case  strictly  within  the  letter  of  the  de- 
cision In  the  case  of  Flood  v.  McCiure  (Idaho) 
32  Pac.  254,  we  think  It  is  clearly  within  the 
q>irit  of  that  decision.  Co\u:t8  should  at  all 
times  discountenance  and  disapprove  the  resort- 
'  Ing  to  any  such  insidious  means  of  reaching  a 
verdict.  It  is  demoralizing  in  Its  tendencies, 
and  Is  calculated  to  bring  the  admlnlatmtion  of 
justice  Into  disrepute: 

Tlie  second  assignment  of  error  Is  covered  by 
the  Qist. 

As  to  the  third  and  fourth  assignments  of  er- 
ror, which  are  in  reference  to  the  ruling  of  the 
court  up<m  the  admission  of  testimony,  we  think 
they  are  not  well  taken.  These  questions  were 
In  reference  to  the  value  of  the  horses,  and,  we 
think,  were  proper. 

As  to  the  fifth  assignment  of  error,  as  the 
question  appears  in  appellant's  brief,  we  see  no 
error;  but  an  examination  of  the  record  dis- 
closes the  answer  to  the  question,  which,  we 
thinlc,  was  Improper  to  be  admitted  as  evidence, 
in  tltat  it  is  entta«ly  the  statement  of  what  other 
parties  told  the  witness  in  regard  to  the  run- 
ning of  trains  upon  the  railroad,  but  we  think 
this  should  have  been  reached  by  a  motion  to 
strike  out  the  answer. 

The  sixth  assignm^t  is  to  the  overruling  by 
the  court  of  appellant's  objection  to  a  question 
propounded  to  a  witness  on  behalf  of  plaintiff, 
which  called  for  a  statement  made  by  parties, 
strangers  to  the  record.  This  ruling,  we 
think,  was  erroneous. 

We  see  no  error  in  the  seventh  assignment, 
nor  in  the  eighth  and  ninth  assignments. 

We  have  carefully  examined  the  instructions 
the  giving  and  refusal  of  which  are  alleged  to 
be  erroneous;  and  while  we  think  the  dis- 
trict court  fell  Into  the  altogether  too  prevalent 
eiTor  with  trial  courts,  of  giving  any  instruc- 
tion which  correctly  states  a  principle  of  law, 
without  regard  to  whether  It  Is  warranted  by 
the  evidence  or  not,  still  we  believe,  as  a  whole, 
the  instructions  given  correctly  stated  the  law 
of  the  case.  The  vice  of  the  whole  business  is 
found  in  the  fact,  palpably  apparent  from 
the  i-ecord,  that  the  jury,  in  arriving  at  their 
▼erdlct,  gave  but  little  heed  either  to  the  in- 


stmctions  of  the  court  or  to  the  evidence.  On 
the  contrary,  they  seem  to  have  been  governed 
and  controlled  by  a  sentiment  too  frequently 
evidenced  by  the  verdicts  of  trial  juries  In  this 
country,  to  wit,  that  corporations,  especially 
railroad  corporations,  iiaye  no  rights  which 
juries  are  boimd  to  respect.  Think  as  we  may 
of  the  policy  of  the  law  which  Invests  corpora- 
tions with  vast  and  multitudinous  rights,  pow- 
ers, and  privileges,  so  long  as  they  exist  by 
virtue  of  law  they  are  entitled  to  the  protec- 
tion of  the  law;  and  their  rights  under  the 
law  are  not  to  be  measured  by  the  sentiment 
or  prejudice  which  may,  for  the  time  being,  be 
dominant  In  the  community.  While  all  cor- 
porations are,  and,  of  right,  should  be,  held 
to  a  strict  accountability  In  the  exercise  and 
enjoyment  of  their  corporate  rights  under  the 
law,  their  right  to  full  protection  therein  from 
the  law  must  not  be  overlooked  or  abrogated. 

The  record  in  this  case  shows  as  palpable  a 
case  of  contributory  negligence  on  the  part  of 
the  plaintiff  as  can  be  readily  imagined.  The 
plaintiff,  without  leave  from  defendant,  went 
upon  its  right  of  way,  erected  her  cabin  there, 
and  engaged  in  the  occupation  of  cutting  and 
hauling  ties  and  other  timber  from  the  adjoin- 
ing lands.  She  was  a  trespasser.  That  she 
recognized  the  risks  and  perils  Incident  to  her 
unauthorized  and  illegal  act  is  shown  by  the 
fact  that  when  the  horses  were  not  tied  up,  but 
were  allowed  to  go  loose,  for  the  purpose  of 
grazing  and  water,  which  could  only  be  had 
on  defendant's  right  of  way,  a  man  was  al- 
ways set  to  watch  them,  and  keep  them  from 
straying  upon  the  railroad  track;  and  it  was 
to  the  neglect  and  carelessness  of  this  man,  and 
not  to  any  want  of  ordinary  care  on  the  part 
of  the  defendant,  that  the  accident  is  attribu- 
table. 

We  have  examined  the  cases  cited  by  re- 
spondent. They  are  not  In  point.  This  is  not 
a  case  where  the  animals  were  rightfully  up- 
on the  public  domain,  and  casually  strayed 
upon  the  railroad  track.  The  doctrine  that 
cattle  are  free  commoners  cuts  no  figure  in 
this  case.  The  plaintiff  voluntarily  took  the 
animals  upon  the  right  of  way  of  defendant, 
and  knowingly  submitted  them  to  all  the  chan- 
ces and  perils  Incident  to  her  act  We  think 
the  evidence  clearly  shows  the  exercise  of  all 
the  care  that  the  circumstances  required  oi* 
made  obligatory  upon  defendant.  This  class 
of  cases  Is  extremely  numerous,  and,  while 
the  decisions  therein  are  somewhat  variant, 
we  liave  been  able  to  find  none  which  would 
support  us  In  afflrmhig  the  judgment  in  this 
case,  as  shown  by  the  record.  "A  man  who 
willingly  abandons  his  property  to  destruction, 
or  purposely  exposes  it  to  known  danger,  has 
no  right,  either  In  law  or  morals,  to  invoke  the 
assistance  of  courts  of  justice  to  secure  pay  for 
it"  Welty  v.  Raihwad  Co.,  105  Ind.  55,  4  .N. 
£}.  410,  cited  in  Ralhwad  Co.  v.  Woodward 
(Ind.  Sup.)  13  N.  E.  260.  In  the  last  case 
cited,  the  court  say:  "To  habitually  turn  ani- 
mals loose  upon  a  railroad  track,  or  right  of 
way  is,  however,  something  more  than  con- 
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tribntorx  negligence.  Such  conduct  evinces  a 
<llBpo8ition  to  abandon  the  animals  to  the  bais- 
ard  of  certain  and  inevitable  destractloo,  soon- 
«r  or  later." 

The  right  of  way  of  defendant  ran  through 
dense  timber.  The  only  clearing  was  along 
the  nilroad  track,  to  tbe  limits  of  the  right  of 
way.  about  200  feet  in  width.  The  plaintiff 
took  her  horses  upon  tbe  right  of  way,  and 
there  left  them.  It  was  not  a  case  of  stray- 
ing from  tbe  public  domain  or  the  premises  of 
plaintiff.  It  was  courting  the  destruction  of 
the  animals.  We  think  the  district  court 
would  have  been  justified  In  granting  the  mo- 
tion of  defendant  for  a  nonsuit  The  Judgment 
of  the  district  court  is  reversed,  with  costs. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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LUSB  V.  UNION  PAC.  RT.  CO. 
(Supreme  Court  of  Kansas.    Nov.  7,  1890.) 
Cakriebs— Nbolioexcb  IX  Btaktiko  Tr1.I!I — Ap- 
PBAL— Decision — Pkactics. 
1.  It  Is  the  duty  of  a  railroad  company  to  af- 
ford a  sufficient  time  to  passengers  to  alight  in 
safety  by  the  exercise  of  reasonable  care  and 
diligence  on  their  port,  and  it  is  negligence  on 
the  part  of  such  company  to  start  a  train  when 


those  operating  it  know,  or  by  due  diligence 

is  in  the  act  of 

alighting. 


might  know,  that  a  passenger 


I'he  question  discussed  whether  judgment 
should  be  ordered  on  the  verdict,  or  the  cause 
renuinded  for  a  new  trial,  and  held  that  the  lat- 
ter is  the  proper  course.  Martin,  0.  J.,  dissent- 
hig. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Brown  county;  J. 
F.  Thompson,  Judge. 

Action  by  Victoria  V.  Lose  against  the  Union 
Pacific  Railway  Company.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.    Reversed. 

On  April  27,1891,  tbe  plaintiff  commenced  her 
action  agahiBt  the  defendant  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  her  on  December  6,  1800,  at  Leona, 
Kan.,  in  alighting  from  defendant's  train;  the 
principal  allegation  of  negligence  being  that  the 
train  was  started  before  she  had  time,  under 
the  circumstances,  to  get  off.  On  a  trial  at 
November  term,  1801,  a  verdict  was  returned 
in  favor  of  tbe  plaintiff  for  93,2.50,  and  at  the 
same  time  tbe  Jury  answered  certain  particu- 
lar questions  of  fact,  those  In  any  way  bearing 
upon  tbe  question  of  negligence  of  either  party 
being  as  follows,  to  wit:  Questions  submitted 
by  plaintiff:  "(2)  On  or  about  the  6th  day  of 
December,  1890,  was  the  plaintiff  a  passenger 
In  defendant's  railway  train  from  St.  Joseph, 
Mo.,  to  Leona,  Kan.?  A.  Yes.  (3)  Did  she 
pay  fare  for  such  passage?  A.  Yea.  (4)  'Did 
said  train  stop  at  the  platform  at  Leona  for 
the  purpose  of  enabling  the  passengers  to  alight 
therefrom  ?  A.  Yes.  (5)  As  soon  as  said  train 
stopped  at  said  station,  did  the  plaintiff  arise 
and  attempt  to  leave  the  car?  A.  Yes.  (6) 
Was  ber  passage  obstructed  by  tbe  entry  and 


departure  of  passengers?  A.  Yes.  f7)  Did 
she  leave  said  car  as  soon  as  she  reasonably 
could?  A.  Yes.  (8)  If  ber  passage  frona  said 
car  bad  not  been  obstructed,  would  she  prot>- 
ably  have  reached  the  depot  platform  before 
said  train  was  started?  A.  Yes."  "(10)  As 
she  was  coming  down  the  steps  from  tlie  car 
to  the  platform,  was  said  train  started?  A- 
She  was  on  the  lower  step  of  the  car  when 
starttog.  (11)  In  consequence  of  the  starting 
of  said  train,  was  the  plaintiff  thrown  onto 
the  platform,  or  did  she  fSll  onto  tbe  plat- 
form, and  was  she  injured  in  consequence  there- 
of? A.  She  was  thrown  and  injured.  (12) 
Did  tbe  plaintiff  nse  reasonable  and  ordlnarr 
care,  under  the  circumstances.  In  leaving  said 
car  and  reaching  the  station  jJlatform?  A. 
Yes.  (13)  Was  the  plaintiff  guilty  of  onJinary 
negligence  in  leaving  said  car  or  reaching  said 
platform  at  said  station?  A.  No.  (14)  Was 
the  defendant  guilty  of  ordinary  negligence  in 
starting  said  train  before  the  plaintiff  bad 
time  to  alight  therefrom?  A.  Yes.  (15)  Did 
the  plaintiff  know  or  discover  said  tmhi  bad 
started  when  she  stepped  from  tbe  steps  of  the 
car  platform?  A.  She  did  not  (16)  When 
the  plahitiff  fell  on  said  station  platform,  bow 
did  she  strike,— on  her  back  or  on  her  side? 
A.  On  ber  side.  (17)  When  she  left  said  car 
and  fell  on  said  station  platform,  did  she  bave 
ber  child  in  her  arms?  A.  Yes.  aS)  Was 
she  hurt  by  ber  taB,  and  has  she  ever  since 
suffered  pain  In  her  back  in  consequence  there- 
of? A.  Yes."  Questions  submitted  by  de- 
fendant: "(1)  Did  not  the  trabi  stop  at  tbe 
station  the  usual  length  of  time  to  permit  pas- 
sengers to  get  off  and  on  the  train,  and  to  on- 
load the  baggage  and  expi'ess  matter?  A. 
Yes.  (2)  Did  not  tbe  niece  of  plaintiff  aligBt 
from  tbe  train  without  difficulty?  A.  Yea. 
(3)  Was  not  the  plaintiff  prevented  from  get- 
ting off  tbe  train  promptly  by  a  man  by  tbe 
name  of  Walters,  who  stood  In  front  of  her. 
talking  to  some  person,  while  the  train  was 
stopping  at  Leona?  A.  Yes.  (4)  About  bow 
far  had  tbe  train  moved  at  tbe  time  the  plain- 
tiff stepped  from  it?  A.  Just  starting.  (5) 
At  the  time  the  plaintiff  stepped  from  tlie  train, 
did  she  not  have  her  six  weeks  old  baby  In 
ber  arms,  and  did  she  not  step  off  towards  tbe 
rear  of  the  car,  and  fall  'on  ber  side?  A.  She 
bad  ber  six  weeks  old  baby  In  her  arms;  did 
not  step  towards  the  rear  of  the  car,  and  was 
thrown  on  ber  side."  "(7)  About  how  fast 
was  the  train  moving  at  the  time  plaintiff  etep- 
ped  from  it?  A.  Just  starting.  (8)  Did  plain- 
tiff walk  down  the  steps  of  the  car,  with  ber 
baby  In  her  arms,  after  the  train  was  in  mo- 
tion, and  step  off  the  train,  and  towards  tbe 
back  of  it,  while  tbe  train  was  still  In  mo- 
tion, and  fall  upon  her  side  on  the  platform? 
A.  She  did  not"  On  the  same  day  the  de- 
fendant died  a  motion  for  judgment  In  its  fav- 
or upon  the  special  findings  of  tbe  Jury,  not- 
withstanding their  general  verdict  and  also  a 
motion  for  a  new  trial.  The  following  is  a 
copy  of  the  Journal  entry  disposing  of  said 
motions,  and  also  of  a  motion  filed  by  tbe 
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plaintiff  for  Judgment  In  ber  fiiTor,  to  wR: 
"And  DOW,  on  this  4tb  day  of  December.  1891. 
came  on  the  motion  of  the  defendant,  the 
Union  Pacific  Hallway  Company,  for  Judg- 
ment on  the  special  findings  of  the  Jury,  as  on 
file  of  November  14,  1891,  which,  upon  argu- 
ment of  counsel  and  consideration  by  the  court, 
is  Bustalned,  the  plaintiff  duly  excepting.  And 
also  came  on  the  motion  of  the  defendant,  the 
Union  Pacific  Railway  Company,  to  set  aside 
the  verdict,  and  for  a  new  trial,  and  the  court 
te  of  the  opinion  that  the  general  verdict  In 
this  cause  Is  not  sustained  by  sufficient  evi- 
dence, and  Is  contrary  to  the  evidence;  but  In- 
asmuch as  the  motion  for  judgment  on  the  spe- 
cial findings  has  been  sustained,  and  for  tlrnt 
reason  only,  said  motion  for  a  new  trial  Is 
overruled,  to  which  ruling  of  the  court  the  de- 
fendant then  and  there  duly  excepted.  And 
thereupon,  on  the  same  day,  the  plaintiff  filed 
ber  motion  to  set  aside  said  Judgment,  as  on 
file  December  4,  1891,  which  coming  on  to  be 
beard,  and  being  argued  by  said  counsel,  la  by 
the  court  overruled,  the  plaintiff  duly  except- 
ing." Judgment  was  thereupon  rendered  la 
favor  of  the  defendant,  and  against  the  plain- 
tiff for  costs. 

C.  D.  Walker  and  A.  F.  Martin,  for  plaintiff 
In  error.  A  li.  Williams,  N.  EL  Ixramls,  and 
R.  W.  Blair,  for  defendant  In  error. 

MARTIN,  C.  J.  (after  stating  the  facts).    1. 
The  court  erred  In  sustaining  the  motion  of  the 
defendant  for  Judgment  in  Its  favor  upon  the 
findings  of  the  Jury,  notwithstanding  their  gen- 
eral verdict     The  findings  show  that  the  de- 
fendant was  guilty  of  ordinary  negligence  In 
starting  Its  train  before  the  plahitlff  had  time 
to  alight  therefrom,  and  that  she  exercised  due 
care  In  attempting  to  leave  It,  and  In  stepping 
therefrom.  Just  as  It  was  starting,  and  before 
she  had  knowledge  that  It  was  In  motloo.    The 
care  of  her  babe,  and  the  entry  and  departure 
of  other  passengers,  retarded  ber  egress,  but 
the  Jury  must  have  found  that  she  was  not  at 
fliult  for  the  delays  occaeAoned  thereby.     It  is 
the  duty  of  a  railroad  company  to  afford  a  suf- 
ficient time  to  passengers  to  alight  in  safety  by 
the  exercise  of  reasonable  care  and  diligence  on 
their  part.     Raihoad  Co.  v.  Hendricks'  Adm'r, 
2G  lud.  22S;    Railroad  Co.  ▼.  Parmalee,  51  Ind. 
42;    Railroad  Co.  v.  Kilgore,  32  Pa.  St.  202; 
KeUer  v.  Railroad  Co.,  27  Mhm.  178,  181,  6  N. 
W.    486,   487;   Raurood   Ca   y.   Kendrldc,  40 
Miss.  374;   Straus  v.  Railroad  Co.,  75  Mo.  185. 
Tbe  mere  tact  that  the  train  stopped  the  usual 
length  of  time  is  not  suffldent  to  show  negli- 
gence of  the  plaintiff,  nor  due  diligence  of  the 
defendant;   for  the  circumstances  may  have  re- 
'qulred  a  longer  stop  en  that  day  than  usual, 
and  It  was  a  question  for  the  Jury  to  determhie 
whether  the  stc^  was  reasonably  sufficient  or 
not.     The  rule  Is  well  stated  by  Chief  Justice 
GUflllan  in  the  case  above  cited  from  27  Minn 
and   6  N.  W.,  as  follows:     "When  the  can 
stop  at  a  passimger's  place  of  destination,  it  is 
tils  duty  to  leave  tbe  car  without  unneceasury 
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delay,  and  tbe  company's  to  give  him  a  reason- 
able opportunity  to  do  so  with  safety.  The 
exact  length  of  time  to  be  given  must  depend 
very  largely  upon  circumstances.  *  •  •  It  cer- 
tainly woijd  not  be  permissible  for  them  to  be 
so  reckless  of  tbe  lives  and  limbs  of  passai- 
gers  as  to  start  the  trains  when  they  know,  or 
with  reasonable  care  might  know,  that  pfl<»en- 
gers  are  In  the  act  of  alighting."  The  defend- 
ant lays  much  stress  upon  question  3  submitted 
by  It,  and  answered  by  the  Jury,  as  to  the  con- 
duct of  Walters.  The  evidence  shows  that  Wal- 
ters was  a  [Assenger  whose  destination  was 
also  Leona;  and  although  this  fact  docs  not 
appear  In  the  findings,  yet  tbe  answer  to  said 
question  3  is  not  Inconsistent  with  the  answer 
to  question  6  submitted  by  the  plaintiff,  and 
Walters  was  perhaps  only  one  of  several  who 
obstructed  the  plaintiff's  way  and  contributed 
to  her  detention.  Tbe  -defendant  dtes  several 
cases  where  railroad  companies  have  been  ex- 
onerated from  liability  to  passengers  for  hijui 
rles  occasioned  directly  by  the  Indepoident  act 
or  omission  ot  a  third  person,  but  these  are 
manifestly  Inapplicable. 

2.  The  only  other  question  in  the  case  ia 
whether  Judgment  should  be  entered  in  favwr 
of  tbe  plahitlff,  or  the  case  remanded  for  a  new 
trial.  The  writer  Is  of  the  opinion  that  the 
proceedings  of  tbe  court  uiion  tbe  motion  for  a 
new  trial  were  erroneous,  and  should  be  dis- 
regarded, and  that  Judgment  should  be  entered 
for  the  plaintiff  upon  tbe  general  verdict,  the 
same  being  In  accord  with  the  answers  of  the 
Jury  to  the  particular  questions  of  fact  We 
all  agree  that  a  defendant  may  file  a  motion  for 
a  eav(svble  Judgment  on  the  findings  and  a 
motion  for  a  new  trial  at  the  same  time;  but, 
as  both  cannot  be  granted,  the  writer  is  of  the 
opinion  that  the  allowance  of  either  ought  to 
operate  as  a  withdrawal  of  the  other,— at  least, 
the  court  should  not  rule  upon  the  latter.  To 
sustain  the  defendant's  motion  terminating  the 
case  In  his  favor,  and  then  oitertaln  another 
motiMi  of  the  defendant  to  set  aside  the  Judg- 
ment Just  obtained,  and  for  a  new  trial,  and 
allow  the  defendant  the  benefit  of  an  excepticm 
on  overruling  It,  la  certainly  a  lowering  of  the 
dignity  of  a  court  that  ought  not  to  be  encour- 
aged. A  party  should  not  be  permitted  to 
rely  In  one  breath  upon  findings  of  fact  as 
true,  and,  obtaining  a  favorable  ending  of  the 
case  on  that  assumption.  In  the  next  challenge 
them  as  false,  and  be  allowed  an  exception 
when  the  court  adheres  to  the  former  ruling 
in  favor  of  the  defendant  by  refusing  to  set  It 
aside  on  such  motion  for  a  new  trial.  With 
the  view  entertained  by  the  trial  court,  the  de- 
fendant should  have  been  given  an  election  to 
take  a  new  trial,  or  stand  upon  the  favorable 
Judgment  on  the  findings  of  fact.  A  court 
ought  not  to  allow  a  party  the  benefit  of  two 
Inconsistent  and  contradictory  positions  In  the 
same  lawsuit  Plow  Co.  v.  Rodgeis,  53  Kan. 
743,  37  Pac.  Ill;  National  Bank  t.  First  Nat 
Bank,  67  Kan.  115,  45  Pac.  79.-  It  may  be 
maintained  that  a  particular  moment  of  time 
was  noon  or  midnight,  but,  wboi  a  party  tat 
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aerts  that  It  was  both,  the  court  ought  neither 
to  listen  to  him,  nor  gmnt  him  the  benefit  of 
each  aaaumpdcm  as  against  the  other. 

The  writer  does  not  understand  that  his  asso- 
ciates consider  it  proper  practice  for  the  court 
to  rule  upon  a  defendant's  motion  for  a  new 
trial  after  it  has  already  rendered  judgment  In 
his  favor  upon  the  findings  of  fact  notwith- 
standing the  general  verdict;  but  they  say  the 
Journal  entry  shows  that  the  general  verdict 
did  not  receive  the  approval  of  the  trial  court, 
and  for  this  reason  no  judgment  ought  to  be 
rendered  thereon,  and  that  this  principle  is  well 
established  in  this  state.  Rlcholson  v.  Free- 
man, 5G  Kan.  403,  43  Pac.  772,  and  cases  cited. 
In  all  these  cases,  however,  the  motions  for  a 
new  trial  required  and  demanded  the  considera- 
tion of  the  trial  court,  and  the  neasons  for  judi- 
cial action  therein  being  stated  in  the  record, 
and  exceptions  behig  properly  taken  and  pre- 
served, it  became  incimibent  on  this  court  to 
consider  them.  If  In  any  of  these  cases  no 
motion  for  a  cew  trial  had  been  filed,  or  if  the 
oiverruling  of  such  motion  had  not  been  except- 
ed to,  then  all  alleged  errors  of  law  occurring 
at  the  trial  for  which  a  new  trial  might  be 
granted  would  have  been  waived.  City  of 
Atchison  V.  Byrnes,  22  Kan.  63.  The  condem- 
nation of  the  verdict  by  the  trial  judge,  al- 
though appearing  in  the  journal  entry,  would  be 
disregarded  by  this  court,  for  it  would  consti- 
tute no  le^tlmate  part  of  tlie  record.  In  the 
present  case  the  writer  believes  that  tlie  action 
of  the  court  In  passing  upon  the  motion  for  a 
new  trial,  and  in  allowing  an  exception  to  the 
ruling,  was  improper  and  unwarranted,  and 
therefore  the  reasons  for  the  acUon  of  the  court 
should  be  disregarded.  But  the  majority  of 
the  court  being  of  opinion  that  the  reasons  for 
the  action  of  the  trial  court,  as  stated  in  the 
journal  entry,  stiould  not  be  ignored,  the  Judg- 
ment of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

ALI^N,  J.  In  this  case  the  defendant  con- 
tended that  the  verdict  was  not  supported  by 
the  evidence,  and  also  that,  under  the  law,  it 
was  entitled  to  Judgment  against  the  piain- 
tift  <m  the  answers  of  the  jury  to  the  special 
questions  submitted.  These  contentions  are  not 
necessarily  inconsistent.  Both  may  be  sound. 
To  present  ttotb  questions  to  the  trial  cotut,  the 
defendants  filed  two  motions,— one,  to  set  aside 
the  verdict  and  gmnt  a  new  trial;  the  other, 
for  a  judgment  in  its  favor  on  the  special  find- 
ings. If  the  case  terminated  in  the  district 
eom-t,  there  would  be  no  necessity  for  OHisld- 
ering  both  motions,  if  one  should  be  sustained. 
In  this  case  the  court  held  that,  on  the  facta 
found,  the  law  was  with  the  defendant,  and 
rendered  Judgment  accordingly.  It  is  true  that, 
so  far  as  that  court  was  then  concerned,  there 
was  no  occasion  to  pass  on  the  moticm  for  a 
new  trial;  for  the  defendant  had  obtained  all 
that  it  ODUld  gain  by  a  new  trial,  without  the 
trouble  and  expense  attending  one.  But  this 
court  now  holds  against  the  defendant  on  the 
law,  and  It  now  iDecomes  of  vital  importance 


whether  the  findings  are  right  or  wrong. 
Whether  the  trial  court  would  have  been  war- 
ranted in  requiring  the  defendant  to  elect  on 
which  motion  it  would  rely,  or  in  refusing  to 
consider  the  motl<Mi  for  a  new  trial  at  all.  after 
granting  the  defendant's  motion  for  a  new  trial. 
It  Is  not  necessary  now  to  decide.  The  trial 
court  saw  fit  to  overrule  the  motion  for  a  new 
trial,  and  to  state  his  reason  for  doing  so,  and 
in  that  ooonection  has  incorporated  in  the  rec- 
ord a  statement  "that  the  general  verdict  in 
this  cause  is  not  sustained  by  sufficient  evi- 
d^ce,  and  is  oontraiy  to  the  evidence."  There 
is  no  Uistance  that  I  am  aware  ot  in  whicb 
it  has  been  held  that  a  reviewing  court  would 
direct  a  Judgment  to  be  entered  on  a  verdict 
wWch  the  trial  court  has  solemnly  asserted  is 
contrary  to  the  evidence.  This  court,  from  the 
earliest  days,  has  steadily  adhered  to  the  rule 
that,  "if  the  verdict  does  not  meet  with  the 
approval  of  the  trial  court,  it  should  l>e  8«t 
aside,  and  a  new  trial  granted."  Rlcholson  v. 
Freeman,  56  Kan.  463,  43  Pac  772.  While 
the  iwry  are  the  triors  of  the  facts,  the  Judge 
who  presides  at  the  trial  also  hears  the  evi- 
dence and  sees  the  witnesses.  He  lias  the  pow- 
er, and  It  has  often  been  declared  to  be  his 
duty,  to  set  the  verdict  aside,  if  it  is  not  in 
accord  with  the  evidence.  Railroad  Co.  v. 
Ryan,  49  Kan.  1,  30  Pac.  108,  and  cases  dted. 
To  direct  a  judgment  oa  the  verdict  in  this 
case  would  be  to  require  the  rendition  of  a  Judg- 
ment against  the  defendant  on  a  basis  which 
the  trial  court  has  said  is  untruthful.  Wheth- 
er the  trial  court  ought  or  ought  not  to  bare 
Incorpwated  the  statement  In  the  journal  entry, 
under  the  circumstances,  does  not  seem  to  me- 
a  matter  of  first  importance.  We  are  notified 
by  the  record  that  in  his  Judgment  the  matters 
found  by  the  Juiy  are  not  facts,  but  falsehood'^. 
With  such  a  notlficatiwi,  whether  formal  or  in- 
formal, the  cotu^  certainly  ou£^t  to  hesitate 
long  before  ordering  a  Judgment  on  such  a 
foundation.  It  is  only  "when  It  does  not  ap- 
pear, by  excef/tioa  or  otherwise,  that  such  find- 
ings are  against  the  evidence  in  the  case,"  that 
this  court  is  required  to  direct  a  judgment  to 
be  entered  on  the  tacts  found.  Code,  f  559.  I 
am  authorizeu  to  say  that  Mr.  Justice  JUll>i- 
STON  concurs  in  these  views. 


(67  Kan.  S9S) 
STATE  V.  ASBELL. 
(Supreme  Court  of  Kansas.     Nov.  7,   1896.) 

HOMICmE  —  CmCCMbTANTIAI.    EviDEKCB  —  SCPFI- 

ciEXCT  —  Expert  Evii>esce  —  Expkkimrnts  — 
Declarations— Triai,  —  CosTiNOASCB  — Objec- 
tions TO  Evidence — Issthuctions. 

1.  The  defendant  was  charged  with  the  mni^ 
der  of  ills  wife,  whose  body  was  found  in  the 
cellar,  with  a  bullet  hole  through  her  head  and 
a  pistol  near  her  haitd.  The  state  mainly  re- 
lied on  circumstantial  evidence,  as  no  witnefs 
saw  the  wound  inflicted.  His  relations  with 
her  bad  been  uniileasant,  and' there  Is  testimouy 
tiiat  he  held  Illicit  relations  with  a  daughter  of 
the  deceased  by  a  former  husband,  and  wantnl 
to  I>e  rid  of  bis  wife,  so  that  he  might  marry  and 
iive  with  the  daughter.     The  wife  had  discov- 
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lations  between  her  hnsband  and 
d  was  contemplating  a  prosecution, 
ich  troubled  about  the  couduct  of 
and  the  theory  of  the  defense  was 
k.  her  own  life.  The  trial  resulted 
an,  and  upon  an  examination  of  the 
is  A«M  to  De  BufBcient  to  sustain  the 

ir  around  the  bullet  hole  was  not 
were  there  any  powder  marks  on 
d  it  is  claimed  that,  if  she  had  fired 
was  necessarily  close  to  her  head, 
r  would  have  been  singed,  and  the 
-marked.  A  witness  experienced  in 
rearms,  who  had  conducted  experi- 
looting  at  human  hair  and  a  paper 
the  pistol  with  which  the  deceased 
nd  with  cartridges  similar  to  those 
in  at  distances  ranging  from  six 
a  feet,  was  permitted  to  testify  as 
a  resulting  from  the  shooting  upon 
d  also  as  to  powder  marks,  add, 
:imony  was  admissible. 
cal  expert,  qualified  by  study  and 
who  examined  the  body  of  the  de- 
tiy  after  the  wound  was  received, 
8  opinion  as  to  whether  it  was  pro- 
near  shot  or  one  fired  from  a  dis- 

ineous  remark  in  an  instruction,  in- 
made  by  the  court,  which  evidently 
sad  the  jury,  is  not  a  ground  of  re- 
ef endant  appears  or  Is  In  custody  at 
which  an  indictment  or  Information 
i  case  is  triable  at  that  term,  unless 
r  cause,  although  he  may  have  been 
1  liis  preliminary  examination  had 
nmencement  of  that  term, 
ication  for  a  continuance  of  a  cause 
in  the  discretion  of  the  trial  court, 
there  has  been  an  abuse  of  discre- 
asal  of  a  continuance  will  not  ordl- 
ound  for  a  reversal, 
[naaner  of  tiie  death  of  the  deceased 
itablished  by  direct  evidence,  and  as 
circumstances  of  the  case  were  not 
with  suicide,  the  declarations  of 
1  shortly  before  her  death,  evincing 
to  commit  suicide,  were  admissible; 
the  question  asked  indicated  that 
:e  was  desired,  or  the  court  was  in- 
t  was  intended  to  be  drawn  out  by 
the  overruling  of  the  same  is  not  er- 

ersation  between  the  defendant  and 

ch  is  in  the  nature  of  a  self-serving 

was    properly   excluded   from  the 

evidence  is  admitted  over  the  ob- 

perty,  but  the  grounds  of  the  objec- 

t  stated,  DO  error  is  committed  in 

L 

l>y  the  Court) 

om  district  conrt,  Labette  ooonty; 

more.  Judge. 

ibell  was  convicted  of  murder,  and 

ffirmed. 

isse,  J.  D.  McOue,  and  J.  H.  Oricb- 
ellant  O.  H.  Kimball,  P.  B.  Dawes, 
and  A.  B.  Switzer,  tor  the  State. 

9N,  J.  Marlon  Asbell  was  con- 
a  charge  of  the  murder  of  bis  wife 
le  in  Labette  county  on  January  29, 
rom  the  Judgment  of  conviction  he 
hey  were  married  nearly  two  years 
death  of  Mrs.  Asbell,  and  during 
ad  resided  upon  a  farm,  which  was 
lut  fom:  miles  from  Chetopa.  Each 
d  been  previously  married,  and  by 


the  first  marriage  the  wife  had  two  diHdren 
llring  at  the  time  of  her  death,  oimed  Maggie 
Whltehouse,  about  17  years  old,  and  Carson 
Whltehouse,  whose  age  was  about  15  years. 
By  her  marriage  with  the  defendant  she  had 
one  child,  which  was  nearly  11  months  old 
at  the  time  of  her  death.  Maggie  made  her 
borne  with  the  defendant  after  his  marriage 
with  the  deceased,  but  the  testimony  tends  to 
show  that  Carson's  presence  was  not  agreeable  ■ 
to  the  defendant,  and  that  prior  to  the  mar- 
riage It  was  agreed  that  he  should  not  live  In 
their  home.  He  lived  In  a  number  of  places, 
and  it  appears  that  his  conduct  was  such  as 
to  give  his  mother  much  concern  and  worry. 
Testimony  was  offered  tending  to  show  ttiat 
previous  to  the  defendant's  marriage  to  the 
deceased  he  tiad  sexual  Intercourse  with  Mag- 
gie, and  that  illicit  relations  between  them  con- 
tinued until  the  death  of  his  wife;  that,  aa  a 
result  of  these  relations,  she  became  pregnant, 
and  the  defendant  took  her  to  a  doctor,  where 
an  abortion  was  produced;  that  within  a  few 
months  after  their  marriage  the  wife  suspect- 
ed Improper  relations  between  her  husband  and 
Maggie,  and  at  one  time,  and  for  this  reason, 
some  Btepe  were  taken  towards  obtaining  a 
divorce,  but  the  effort  was  abandoned.  There 
is  testimony  to  the  effect  tliat  the  oooduct  of  her 
husband  and  daughter  caused  her  great  anx- 
iety, and  some  also  that  she  was  contemplating 
the  commencement  of  legal  proceedings  against 
them  as  soon  as  sufficient  proof  of  tlieir  wrong- 
doing could  be  obtained.  She  was  also  wor^ 
ried  by  her  son,  who  had  been  living  with  the 
father  of  the  defendant,  wliere  he  was  ctiarged 
with  purloining  money,  and,  on  returning  home 
the  day  previous  to  the  death  of  his  mother, 
had  a  difficulty  with  the  defendant,  and  was 
ordered  to  leave  the  premises,  and  not  to  re- 
turn again.  On  the  morning  of  January  29, 
1896,  Mrs.  Asbell  arose  early,  and  assisted 
Maggie  in  preparing  breakfast,  but  she  declined 
to  eat  any,  and  while  the  defendant  and  Mag- 
gie were  eating  she  was  bowed  down,  holding 
her  head  in  her  hands,  and  was  apparently  in 
a  troubled  and  despondent  state  of  mind.  On 
that  morning  she  asked  tlie  defendant  for  a 
horse  and  buggy  with  wlilch  to  go  to  Oswego, 
the  county  seat,  and  also  to  one  of  her  broth- 
ers, who  lived  alx)ut  six  miles  distant;  but 
both  of  her  requests  were  refused.  He  gave 
tile  horse  and  buggy  to  Maggie,  with  which  to 
go  upon  an  errand,  and,  taking  another  tiorse, 
he  rode  out  to  his  work  upon  the  farm.  Mag- 
gie returned  home  about  10  o'clock,  and  found 
that  her  mother  was  missing,  and  that  the 
baby  had  been  placed  at  the  window,  henuned 
In  with  a  trunk  and  sewing  machine  in  such  a 
way  that  it  could  scarcely  move.  It  bad  evi- 
dently been  In  this  position  for  some  time,  as 
it  liad  cried  until  it  was  hoarse  and  exhausted. 
Not  finding  her  mother,  Maggie  called  the  de- 
fendant from  the  field,  and,  without  making 
any  search  about  the  premises,  be  went  to  the 
homes  of  two  of  the  neighbors,  and  made  In- 
quiries as  to  the  whereabouts  of  his  wife. 
Dinner  was  prepared  and  eaten,  after  whicb  a 
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neighbor  called,  and  suggested  that  a  search 
be  made  in  the  cellar  of  the  house,  which  was 
accordingly  done.  There  the  body  was  found, 
lying  on  its  back,  the  right  arm  partially  ex- 
tended, and  a  revolver  was  found,  lying  a  few 
inches  from  the  right  hand,  with  a  pool  of 
blood  under  the  head  and  neck.  It  was  dis- 
covered that  she  had  been  shot  through  the 
head,  the  bullet  entering  back  of  the  right  ear 
.and  passing  downward  and  slightly  towards 
the  front,  fracturing  the  skull  on  the  left  side 
of  the  head,  where  it  was  found  about  three- 
fourths  of  an  Inch  lower  and  one-half  an  inch 
in  front  of  a  pohit  opposite  the  point  of  en- 
trance. At  the  coroner's  inquest  Maggie  de- 
nied that  illicit  relations  had  existed  between 
her  and  the  defendant,  but  she  subsequently 
toBtifled  that  such  relations  had  existed,  and 
that  the  defendant  had  suggested  that  when 
he  got  rid  of  his  wife  he  would  man?  Maggie, 
mpve  to  another  location,  where  they  would 
live  together  as  man  and  wife.  The  theory  of 
the  state  is  that  he  desured  to  be  rid  of  his  wife 
in  order  to  live  with  Maggie;  and,  further, 
that  the  wife  had  long  suspected  the  improper 
relations  between  her  hustiand  and  daughter, 
and  which  continued  until  the  previous  night, 
and  was  about  to  institute  a  prosecution  against 
them;  that,  after  Maggie  had  been  sent  from 
home,  he  returned  to  the  house,  killed  his  wife, 
placed  her  body  In  the  position  in  which  it  was 
found,  and  then  returned  to  the  fleld  to  await 
the  discovery.  The  theory  of  the  defense  is 
that,  becoming  despondent  over  the  conduct  of 
her  children  and  husband,  site  had  taken  her 
own  life. 

At  the  opening  of  the  trial  the  defendant  in- 
sisted that  the  cause  was  not  triable  at  the 
February  term  of  court  The  term  began  on 
February  4,  1800,— seven  days  after  Mrs.  As- 
bell  was  killed,  and  three  days  after  the  de- 
fendant was  arrested  upon  the  charge  of  kill- 
ing her.  The  preliminary  examination  was 
held  on  the  13th  and  14th  days  of  February, 
the  Information  was  filed  on  February  15th, 
and  the  trial  was  begim  on  Febraary  24th. 
It  Is  contended  that  the  case  was  not  triable 
imtU  a  term  of  court  beginning  after  the  pre- 
liminary examination  was  concluded.  This 
contention  is  based  on  section  57  of  the  Crim- 
inal Code,  which  provides  that,  "when  the 
iMsoner  is  admitted  to  bail  or  committed  by 
the  magistrate,  he  siiall  also  bind  by  recogni- 
zance such  witnesses  against  the  prisoner  as 
he  shall  deem  material  to  appear  and  testify 
at  the  next  term  of  the  court  having  cogni- 
zance of  the  offense  and  in  which  the  pris- 
oner shall  be  held  to  answer."  The  words 
"next  term"  ordinarily  mean  the  "next  subse- 
quent term,"  and.  If  there  was  no  other  provi- 
sion on  the  subject,  there  would  be  much 
force  In  the  defendant's  contention.  We  are 
not  to  determine  the  question,  however,  upon 
inferences  drawn  from  provisions  with  refer- 
ence to  other  subjects,  because  the  legislature 
has  specifically  declared  when  a  criminal  cause 
is  triable,  as  follows:  "All  indictments  and 
Informations  shall  be  tried  at  the  first  term  at 


which  the  defendant  appears,  unless  the  sama- 
be  continued  for  cause.  If  the  defendant  ap- 
pear or  is  in  custody  at  the  term  at  whiclv 
the  indictment  or  information  is  found,  snch 
indictment  or  information  sbaU  be  tried  at 
that  term,  unless  continued  for  cause."  Cr. 
Code,  i  157.  The  language  is  plain  and  dl- 
i*ect,  leaving  no  doubt  tliat  the  cause  was  pn9>- 
erly  triable  at  the  February  term.  The  de- 
fendant was  In  custody  at  the  February  term, 
when  the  Information  was  filed;  and  under 
the  statute  the  court  was  required  to  try  tbe 
cause,  unless  cause  for  continuance  was 
shown.  The  two  sections  seem  to  be  somu- 
what  inconsistent,  but  the  express  provision  of 
157  must  prevail  over  a  mere  inference  drawn 
from  57.  The  word  "next"  means  "nearest," 
and  the  words  "next  term,"  as  used  In  section. 
57,  when  construed  in  connection  with  section 
157,  may  be  taken  to  mean  the  "nearest  term" 
at  which  the  cause. Is  triable. 

An  application  for  a  continuance  was  made 
based  mainly  on  averments  that  the  killing 
of  Mrs.  Asbell,  and  the  charge  that  it  bad 
been  done  by  her  husband,  had  aroused  great 
indignation  in  the  community  towards  him, 
and  that  there  was  such  excitement  and  itas- 
sion  as  to  prevent  a  fair  trial  The  time  for 
preparation  was  quite  brief,  and  It  would  seem 
as  If  the  application  might  properly  have  been 
granted.  It  was  not  stated  that  there  was 
testimony  which  the  defendant  was  unable  to 
procure  at  that  term,  nor  did  the  affiant  ex- 
press a  belief  that  the  defendant  could  not 
then  have  a  fair  trial.  No  application  for  a 
change  of  venue  on  account  of  public  preju- 
dice was  made,  and  there  appears  to  have 
been  no  trouble  in  securing  jurors  who  had 
not  formed  or  expressed  an  opinion  upon  the 
merits  of  the  case.  We  cannot  say  that  the 
court  abused  its  discretion  in  refusing  a  con- 
tinuance. 

Mauj'  objections  are  mafle  to  rulings  admit- 
ting and  excluding  testimony,  but  some  of 
them  are  not  of  sufficient  consequence  to  re- 
quire si>ecial  comment.  There  Is  complaint 
that  the  statements  and  suspicions  of  the  neigh- 
bors as  to  iUiclt  relations  between  the  defend- 
ant and  Maggie  Whltehouse  were  admitted  in 
evidence.  Some  questions  tending  in  that  direc- 
tion were  asked,  but  tbe  testimony  elicited  wa» 
not  important  or  prejudicial.  Direct  testi- 
mony was  given  as  to  the  illicit  relations,  and 
none  of  the  questions  raised  upon  the  testi- 
mony concerning  these  relations  are  deemed 
to  be  material. 

The  objection  to  the  testimony  of  Maggie 
that  her  mother  was  ordinarily  willing  to  do 
what  defendant  requested  her  to  do  is  with- 
out force.  It  was  comi)etent  and  material  to 
show  the  relations  which  existed  between 
them,  and  the  only  objection  made  to  this 
testimony  Is  that  it  was  immaterial.  It  was 
also  competent  to  show  the  condition  of  thin^.'s 
in  the  house  at  the  time  the  body  was  found, 
and  the  surrounding  circumstances;  and  hence 
the  testimony  that  partly-burnt  cloth  was 
found  in  the  cook  stove  was  received.    It  could 
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not  have  been  very  material,  bnt  certainly  its 
admission  Is  no  good  cause  for  complaint 

A  witness  of  tbe  defendant,  who  bad  talked 
witli  the  deceased  some  time  before  she  was 
killed,  was  asked  what  sbe  bad  said  about  her 
children's  conduct,  and  the  effect  It  had  upon 
her;  but  an  objection  to  the  Inquiry  was  sus- 
tained. It  is  contended  that  the  theory  of 
the  defense  was  that  the  deceased  came  to 
her  death  by  her  own  band,  and  it  was  com- 
petent for  them  not  only  to  show  a  purpose 
to  take  her  own  life,  but  that  the  conduct  of 
her  children  was  such  as  to  lead  her  to  suicide. 
As  the  manner  of  death  could  not  be  establish- 
ed by  direct  testimony,  and  as  some  of  the 
circumstances  of  the  case  were  not  inconsist- 
ent with  suicide,  the  declarations  of  the  de- 
ceased shortly  before  her  death,  evincing  an 
intention  to  commit  suicide,  were  admissible. 
Tbe  questicxi  asked,  however,  did  not  indicate 
that  such  evidence  was  desired,  nor  does  It 
appear  that  the  court  was  Informed  what  wns 
intended  to  be  drawn  out  by  the  inquiry.  A 
narrative  of  what  the  deceased  said  about  her 
cliildren's  habits  would  ordinarily  be  inadmis- 
sible, and  probably  the  objection  to  the  ques- 
tion was  sustained  because  its  purpose  was 
not  disclosed.  This  is  the  more  apparent  from 
the  fact  that  the  court  did  permit  a  full  hives- 
tigation  as  to  the  conduct  and  statements  of 
the  deceased  showing  her  state  of  mind,  or  an 
intention  to  take  her  own  life. 

No  error  was  commined  in  excluding  a  con- 
versation between  the  defendant  and  his  father 
in  r^ard  td  trouble  wWch  the  father  had  with 
Carson  Whitehouse.  This  testimony,  and  the 
reasons  proposed  to  be  glvai  by  the  defendant 
for  excluding  the  boy  from  his  home,  were  in 
the  nature  of  self-serving  declarations,  and 
were  not  admissible  under  any  rule  of  evidence. 
Several  months  prior  to  the  death  of  Mrs. 
Asbell  there  was  some  talk  between  her  and 
the  defendant  in  regard  to  obtaining  a  divorce. 
The  defendant  took  his  wife  to  the  county  seat, 
and  there  they  consulted  a  lawyer  about  di- 
vorce proceedings.  After  stating  these  facts, 
the  def^dant  was  asked  what  conclusion  he 
and  his  wife  reached  CMicemlng  divorce  after 
tbe  consultation  was  had,  and  If  they  did  not 
leave  Oswego  on  that  day  agreeing  that  no  Btepa 
for  a  divorce  should  be  taken.  The  objection  to 
these  questions  was  properly  sustained,  as  a 
witness  must  state  the  facts  so  far  as  they  are 
competent  and  material,  and  is  not  permitted 
to  give  his  own  conclusions. 

Some  questions  of  an  objectionable  character 
were  asked,  but  no  objections  were  made  to 
them,  and  hence  no  error  can  be  predicated 
thereon;  nor  is  a  general  objection  to  testimony 
available.  A  picture  which  had  been  in  the 
possession  of  the  defendant  was  introduced  in 
evidence  over  an  objection,  but  the  grounds 
of  the  objection  were  not  stated,  and  it  was, 
therefore,  properly  overruled.  Humphrey  v. 
ColUns,  23  Kan.  549;  Stout  v.  Baker,  32  Kan. 
113,  4  Pac.  141;  Smith  v.  Morrill,  39  Kan.  665, 
18  Pac.  915. 
A  witness  named  Rambo  gave  testimony  as 


to  experiments  made  by  him  with  the  plsto) 
with  which  Mrs.  Asbell  was  killed,  and  with 
cartridges  similar  to  those  which  were  found 
therein  after  her  death.  The  first  shot  was  at 
a  bunch  of  hair  placed  six  inches  from  the  muz- 
zle of  the  revolver,  and  the  result  was  that 
It  was  torn  from  Its  fastenings,  and  scattered, 
80  that  the  effect  upon  the  hair  could  not  be 
t<M.  The  next  was  at  a  piece  of  papa:  30 
Inches  away,  and  it  was  found  that  it  was  bad- 
ly iKiwder-burned,  some  of  the  powder  going 
clear  through  the  paper.  The  next  was  at  a 
distance  of  four  feet,  when  the  paper  was  con- 
siderably powder-burned,  a  portion  of  the  pow- 
der going  through  the  papa:.  One  fired  at  a 
distance  of  six  feet  showed  powder  marks  upon 
the  paper;  and  there  were  slight  powder  marks 
on  a  paper  that  was  eight  feet  away.  A  shot 
fired  ten  feet  away  left  no  impression  on  the 
paper.  The  last  exi)eriment  was  firing  at  a 
bunch  of  hair  thirty  Inches  away,  and  there  the 
hair  was , considerably  singed  and  burned.  Aft- 
er the  twtimony  was  received,  the  court,  ftw 
some  reascm,  excluded  It  from  the  oxisideratloQ 
of  the  jury.  It  Is  contended  that  the  testimony 
was  Imprc^r,  and  the  withdrawal  of  the  same 
did  not  cure  the  error.  We  think  the  testimony 
was  competent  for  the  purpose  of  determining 
the  effect  of  a  pistol  shot  fired  at  human  hair, 
and  to  show  how  much  the  powder  marks  from 
that  particular  piatol  would  scatter.  It  appears 
that  it  would  have  been  very  difficult  for  Mrs. 
Asbell  to  Iiave  held  the  pistol  in  such  a  posi- 
tion as  to  make  the  wound  that  was  found  in 
her  head.  If  It  was  possible  at  all,  the  pistol 
most  have  beoi  dose  to  her  head,  and  must 
necessarily  have  left  powder  marks,  and  singed 
and  burned  her  hair.  No  powder  marks  were 
found  upon  her  head,  n«r  could  it  be  ascer- 
tained that  the  hair  was  singed  or  burned. 
The  experiment,  having  been  made  under  simi- 
lar conditions  and  circumstances,  threw  light 
upon  the  effect  of  a  pistol  shot  fired  at  human 
hair  from  a  given  distance,  and  also  enabled 
the  jury  to  ascertain  how  much  the  powder 
marks  would  scatter  in  a  given  distance.  It 
was  not  fired  for  tbe  purpose  of  showing  that 
the  wound  Itself  was  a  near  wound,  but  there 
was  an  abundance  of  other  testimony  intro- 
duced for  that  purpose.  In  State  v.  Jones,  41 
Kan.  309,  21  Pac.  205,  It  became  important  to 
ascertain  the  distance  that  the  defendant  was 
away  at  the  time  he  fired  a  musket  and  killed 
the  deceased.  Persons  who  iiad  experimented 
to  ascertain  bow  far  guns  and  muskets  would 
carry  shot  compactly  were  held  to  be  competent 
to  testify  to  the  experiments  made,  and  to  give 
their  opinions,  based  on  such  experiments,  as  to 
how  much  shot  would  scatter  in  a  given  dis- 
tance. See,  also,  Sullivan  v.  Com.,  93  Pa.  St 
284;  Boyd  v.  State,  14  Lea,  161;  1  Wltthaus 
&  B.  Med.  Jut.  000;  KaUway  Co.  v.  Moffatt, 
56  Kan.  667,  44  Pac.  607.  Tbe  witness  hi  this 
case  hod  bad  experieitce  with  firearms,  and 
his  testimony,  giving  his  opinion,  and  the  re- 
sults of  the  experiments,  aided  the  jury  in  de- 
termhiing  one  of  *^he  Important  issues  In  the 
ca<ie.     Under  the  authorities,  we  think  the  de- 
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fendiint  has  no  cause  to  complain  of  the  admis- 
sion of  this  testimcmy. 

'  Medical  experts  wbo  examined  tbe  wound 
soon  after  it  was  made  testified  as  to  the 
api)earance  and  character  of  the  wound,  and 
also  as  to  whether  the  pistol  which  made  It 
was  fired  close  to  her  head  or  from  a  dis- 
tance. They  described  the  apiwaranco  and 
indications  of  near  wounds  without  objection, 
and  their  testimony  made  it  clear  that  the 
characteristics  of  such  wounds  are  well  known 
to  those  who  have  made  a  study  of  gunshot 
wounds,  and  whose  observation  and  experi- 
ence qualifies  them  to  express  an  opinion. 
Some  of  these  characteristics  are  the  discol- 
oration of  the  sliln,  the  powder  marks  In  and 
around  tbe  wound,  the  burning  of  the  flesh  or 
lialr,  the  form  and  size  of  the  wounds,  and 
the  condition  of  the  tissues  along  the  course 
of  the  bullet.  It  was  not  denied  that  the  ex- 
pert testimony  was  competent  to  snow  the 
characteristics  of  near  wounds,  and  v^e  see  no 
good  reason  why  qualified  witnesses  may  not 
give  their  opinion  whether  a  particular  wound 
was  produced  by  a  near  shot  or  one  fired  from 
a  distance.  These  symptoms  and  character- 
istics do  not  lie  within  the  range  of  common 
experience  or  common  knowledge,  and  Inex- 
I>erienced  persons  are  not  as  liable  to  reach  a 
correct  conclusion  as  persons  who  have  been 
instructed  by  study  and  experience.  The  char- 
acteristics of  the  wound,  such  as  the  color  and 
condition  of  the  skin  around  it,  the  coagula- 
tion of  the  blood  mixed  with  powder,  the 
depth  of  the  wound,  and  the  disturbance  of 
the  tissue  throughout,  cannot  easily  be  com- 
municated to  the  jury,  and  some  of  the  indi- 
cations which  would  mean  much  to  the  exiiert 
could  not  well  be  described  to  an  inexperi- 
enced person.  It  is  well  settled  that  medical 
experts  may  give  an  opinion  as  to  the  means 
by  wlilch  a  wound  was  inflicted.  Rog.  Exp. 
Test.  S  53,  and  cases  cited;  1  Greenl.  Ev.  { 
440;  Hammond  v.  Woodman,  66  Am.  Dec. 
235,  and  note.  The  question  upon  which  the 
opinions  were  given  was  not  a  matter  directly 
in  Issue  before  the  jury,  but  these  opinions 
were  given  upon  an  incidental  matter,  in  order 
to  enable  the  jury  to  determine  the  main  issue 
in  the  case.  We  think  the  law  relating  to  ex- 
pert testimony  was  not  violated  by  the  admis- 
sion of  theac  opinions. 

Some  exceptions  were  taken  to  the  rulings 
of  the  court  in  charging  the  jury,  but  only  one 
of  the  instructions  given  is  criticised.  In  char- 
ging the  jury  that  the  opinions  of  the  experts 
were  not  to  be  taken  as  conclusive,  but  were 
to  be  considered  In  connection  with  the  other 
evidence,  the  judge  remarked:  "You  have  fur- 
ther observed  that  some  of  the  witnesses  have 
given  testimony  in  this  case  as  to  whether  or 
not  the  deceased,  Maria  A.  AsbeU,  came  to 
her  death  by  her  own  hand,"  etc.  In  this  re- 
spect the  court  went  astray.  It  is  evident, 
however,  that  the  remark  was  inadvertently 
made,  and  that  the  court  was  not  endeavoring 
to  construe  the  expert  testimony.  None  of 
tbe  experts   had  gi?eu  such  testimony,   and 


from  all  the  remaining  part  of  the  charge  it 
is  clear  that  it  was  not  the  purpose  of  tlie 
court  to  assume  tbe  existence  of  that  or  any 
other  disputed  fact.  Under  the  drcmnstances, 
we  do  not  think  that  the  jury  could  have  been 
misled  by  the  Inadvertent  remarl^  and,  onless 
tlie  jury  were  misled,  it  furnishes  no  ground 
for  a  reversal. 

Complahit  is  made  of  the  refusal  of  tbe 
court  to  give  certain  instructions  upon  circam- 
stantlal  evidence  that  were  requested.  In 
these  the  court  was  asked  to  instruct  the  Jury 
in  substance  that  before  they  could  convict 
the  defendant  upon  the  evidence  they  must 
be  satisfied  that  the  state  had  proven  every 
essential  circumstance  beyond  a  reasonable 
doubt.  We  think  the  chatge  given  was  not 
defective  in  this  respect.  Besides  giving  a 
general  definition  of  circumstantial  evidence, 
the  jury  were  told  that,  if  they  entertained  a 
reasonable  doubt  upon  any  one  or  more  of  tbe 
facts  and  elements  necessary  to  constitute  tbe 
oftense,  they  must  give  the  defendant  tbe 
benefit  of  such  doubt,  and  acquit  hhn.  In 
addition  to  that,  they  were  Instructed  "that, 
to  authorize  a  conviction  of  the  defendant  on 
circumstantial  evidence,  each  of  the  circum- 
stances should  not  only  be  consistent  with 
the  defendant's  guilt,  but  they  must  be  incon- 
sistent with  any  other  rational  conclusion  or 
reasonable  hypothesis,  and  such  as  to  leave 
no  reasonable  doubt  in  your  minds,  or  tbe 
mind  of  either  of  you,  of  the  guilt  of  the  de- 
fendant" The  doctrine  of  the  remaining  in- 
structions requested,  so  far  as  they  were 
proper,  was  fairly  included  within  the  charge 
that  was  ^ven,  and  we  think  no  error  was 
committed  in  the  refusal. 

It  Is  earnestly  Insisted  that  the  verdict  is 
not  sustained  by  the  evidence.  After  a  care- 
ful reading  and  consideration  of  the  same,  we 
are  united  in  the  opinion  that  the  testimony 
sustains  the  finding  that  the  defendant  com- 
mitted the  offense  charged.  The  relations 
which  existed  between  the  defendant  and 
Maggie,  as  weU  as  between  him  and  the  de- 
ceased, furnishes  a  motive  for  the  commission 
of  the  offense.  The  testimony  makes  it  very 
improbable  that  it  was  a  case  of  suicide,  and 
there  is  much  in  it  which  tends  to  connect  tlie 
defendant  with  the  killing.  His  conduct  be- 
fore the  death  of  his  wife  and  his  conduct  im- 
mediately after  the  body  of  the  deceased  was 
found  tends  to  support  the  finding  of  the  Jury. 
The  judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Justices  concurring. 


(57  Kan.  SSS) 
SHANKS  et  ux.  v.  SIMON  et  aJ. 
(Supreme  Court  of  Kansas.     Nov.  7,  1S96.) 
Attacbmest— Propebtt  Subject— EkjnrTABLB  l!f- 

TEKEST  —  FllAfDl-LENT    CoNVETANCKS  — 

BoSA  Pit)K  VUBCHASEK— Parties. 

1.  An  equitable  interest  in  land  Is  subject  to 
attachment. 

2.  S.  made  a  parol  contract  with  D.  for  the 
exchange  of  a  iwrtion  of  a  stock  of  merchandise 
for  a  farm.     I>.  executed  a  deed  for  the  land. 
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leaving  the  name  of  the  grantee  blank,  and- 

Slaeed  it  in  the  hands  of  a  third  party,  to  be 
elivered  when  the  goods  should  be  deiivered  to 
him  at  the  place  of  his  residence.  The  goods 
were  shipped  by  S.  from  Clarence,  Mo.,  con- 
signed to  Jjane,  Kan.  Thereafter,  and  before 
they  arrived,  attachments  were  levied  by  cred- 
itors of  S.  on  the  land.  Afterwards  the  goods 
were  received  by  D.  in  due  time,  and  the  deed 
was  thereupop  delivered  to  S.,  who  inserted  hia 
wife's  name  in  it,  and  delivered  it  to  her.  Held, 
that  S.  bad  an  equitable  interest  in  the  land, 
which  was  subject  to  attachment  at  the  time  it 
was  levied  on,  and  that  neither  he  nor  his  wife 
can  now  dispute  such  title  for  the  purpose  of 
avoiding  the  attachments. 

3.  The  testimony  considered,  and  held  suffi- 
cient to  uphold  a  finding  of  the  court  that  the 
name  of  his  wif?  was  inserted  in  the  deed  by 
S.  for  the  purpose  of  defrauding  his  creditors, 
and  that  she  had  notice  of  his  fraudulent  pur- 
pose, and  was  not  a  bona  fide  purchaser. 

4.  In  an  action  brought  by  judgment  creditors 
to  subject  land  alleged  to  be  the  property  of  the 
judgment  debtor,  the  title  to  which  rests  in  the 
name  of  his  wife,  to  the  payment  of  their  judg- 
ments, a  creditor  who  has  obtained  an  attach- 
ment lien  not  yet  reduced  to  judgment  is  a  prop- 
er party  to  the  proceeding,  and  the  court  may 
make  such  order  as  may  be  necessary  to  protect 
his  rights. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  L.  Simon  &  Co.  against  R.  N. 
Shanks,  Annie  E.  Shanks,  and  others.  From 
a  judgment  against  them,  defendants  Shanks 
bring  error.     Affirmea. 

This  was  an  action  brought  by  L.  Simon  & 
Co.  to  subject  certain  lands  in  Franklin  coun- 
ty to  the  payment  of  a  judgment  rendered  in 
their  favor  against  R.  N.  Shanks.  The  ac- 
tion was  tried  by  the  court,  and  the  following 
special  findings  of  fact  were  made: 

"(1)  On  and  for  several  years  prior  to  May 
1,  1891,  the  defendant  R.  N.  Shanks  was  a  re- 
tail merchant  In  business  at  Clarence,  Mis- 
souri. On  or  about  that  date,  the  plaintiffs, 
who  are  wholesale  merchantei  at  Chicago,  sold 
aud  dGlirered  to  said  R.  N.  Shanks  a  bill  of 
goods  amounting  to  1770.25,  which  he  placed 
In  his  store  at  Clarence,  as  a  part  of  his  stock 
lu  trade.  Said  goods  were  sold  on  credit, 
and  were  never  paid  for,  and  October  28, 
ISOl,  the  plaintiffs  duly  recovered  a  judgment 
therefor  in  this  court  against  R.  N.  Shanks 

for  $777  and  $ costs,  and  an  order  to 

sell  the  property  attached  in  said  action  as 
hereinafter  specified.  Said  judgment  has  nev- 
er been  satisfied,  nor  any  part  thereof. 

"(2)  On  August  29,  1891,  the  plaintiffs  then 
commenced  said  action  above  referred  to,  and 
caused  an  order  of  attachment  to  Issue  there- 
in against  the  property  of  said  R.  N.  Shanks, 
and  the  attachment  was  on  the  same  day  duly 
levied  upon  the  southeast  quarter  of  section 
22,  township  18,  range  21,  In  this  county, 
taken  as  tlie  property  of  said  R.  N.  Shanks. 
The  said  R.  N.  Shanks,  and  said  Annie  E. 
Shanks,  who  Is  his  wife,  are,  and  at  all  said 
times  were,  residents  of  Clarence,  in  the  state 
of  Missouri. 

"(3)  At  various  other  times  about  said  1st 
of  May,  the  defendant  R.  N.  Shanks  also  be- 


came indebted  to  the  wholesale  dealers,  de- 
fendants herein,  who  also  brought  suits  In 
this  court,  and  caused  attachments  to  he  lev- 
ied on  the  same  property.  Said  attachments 
were  levied,  and  afterwards  judgments  duly 
recovered  in  the  court  against  R.  N.  Shanks 
in  favor  of  the  parties  for  the  amounts  and 
at  the  dates  following: 

Attscliinent.    JndgmeDt.    Amonnt, 

M.  D.  Wells  &  Co AOR.  81.  '91 Nov.  i.  '91 $487.70 

Kellev-Goocl  ellow Sep  S,  '»! Nov.  4.  •«! $339.37 

H  B.  Glov.  r  i.  Co Oor.  1,  ■•)....Jan.  M. "».! $;l«0.20 

Henry  W.  King  &  Co..8ep.  »,  '»l....No  indgmrnt. 

"Said  R.  N.  Shanks  also  became  indebted 
before  and  after  said  time  to  various  other 
wholesale  dealers  lu  divers  sums  for  goods 
purchased. 

"(4)  On  August  24,  1891,  and  for  some  time 
before,  8.  W.  Devore  was  the  owner  of  said 
real  estate.  About  that  time  he  entered  into 
a  verbal  agreement  with  said  R.  N.  Shanks 
to  exchange  it  for  $4,500  worth  of  goods  to  be 
iavoiced  out  of  said  store.  Mr.  Shanks  di- 
rected Devore  to  make  out  a  deed  according- 
ly. Devore  made  said  deed,  leaving  It  blank 
as  to  grantee,  because  he  had  understood  In 
the  negotiation  that  Shanks  would  convey  the 
land  to  one  Clark,  and  thought  it  would  be 
convenient  to  leave  the  blank  so  that  the 
name  of  Clark  could  be  inserted  as  grantee. 
This  deed  was  made  out  in  this  county,  while 
Shanks  was  at  home  la  Missouri,  and  was 
placed  in  the  hands  of  one  Walter,  to  whom 
Devore  had  arranged  to  sell  the  goods,  and 
who  was  to  go  to  Clarence,  and  assist  in  in- 
voicing them,  and  to  represent  Devore  there- 
in. And  Devore  authorized  him  (Walter)  to 
insert  any  name  as  grantee  as  Shanks  should 
direct  This  authority  was  verbal  only.  The 
deed  in  this  condition  was  signed,  acknowl- 
edged, and  dated  August  24,  1891,  in  this 
county. 

"(5)  Mr.  Walter,  accordingly,  on  August  25, 
1S91,  proceeded  to  Missouri  to  receive  said 
goods.  On  producing  said  deed.  Shanks  at 
first  objected  to  the  blank,  but,  being  in- 
formed that  any  name  would  be  inserted  that 
he  might  direct,  proceeded  to  set  apart  and 
invoice  the  goods.  Mr.  Walter  deposited  said 
deed,  still  blank  as  to  grantee,  in  a  bank  at 
Clarence,  with  directions  that  it  be  delivered 
to  said  Clark  (who  assisted  in  said  invoice, 
representing  said  Shanks  therein)  when  said 
goods  should  arrive  at  Lane,  Kansas,  where 
they  were  consigned  to  said  Walter  by  said 
Shanks,  on  notice  by  letter  from  Walter  that 
they  had  so  arrived.  This  agreement  was  Bat> 
Isfactory  to  Shanks,  and  Walter  said  to  both 
Shanks  and  Clark  together,  'Fill  in  any  name 
you  choose.'  Shanks  said,  'I  will  put  in  my 
own  name.' 

"(6)  The  goods  arrived  at  Lane  on  1st  day  of 
September,  and  Walter  notified  the  bank  ac- 
cordingly by  letter  to  deliver  the  deed  to  Clark, 
which  it  did,  and  C3ark  delivered  it  to  Shanks 
on  September  4, 1891.  On  the  same  day  Shanks 
Inserted  the  name  of  Annie  Shanks  as  grantee, 
and  handed  It  to  her  at  her  home  In  Clarence, 
Mo.     Thompson  then  wrote  a  letter  (tf  trans- 
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mlttal  to  the  regiBter  of  deeds  of  tbis  county, 
and  handed  the  deed  and  letter  to  R.  N.  Shanks, 
who  Inclosed  -and  directed  it  to  the  said  regis- 
•  ter  of  deeds  for  record,  who  received  and  re- 
corded It  September  9,  1891. 

"(7)  The  goods  were  shipped  to  Lane  on  the 
morning  of  August  28,  1891.  Afterwards,  on 
tliat  day,  a  membei  of  the  plaintiff  firm  called 
on  R.  X.  Shanks  for  payment  of  said  account, 
at  Clarence,  who  told  him  of  said  trade,  and 
stated  the  deed  was  made  to  himself  and  had 
boon  sent  on  for  record,  and  that  he  exjiectcd 
to  be  able  to  borrow  money  on  the  land,  and 
pay  the  plaintiff  and  other  creditors. 

"(S)  About  the  time  these  goods  were  shipped, 
otlier  creditors  were  pressing  for  payment,  and 
Mr.  Shanks  executed  sevMal  chattel  mortgages 
on  tie  remainder  of  the  stock.  Invoicing  about 
$2,500,  to  secure  them,  leaving  the  plaintiff  and 
the  creditors  who  have  since  talien  Judgments, 
OS  stated  in  tlie  third  finding,  unsecured.  When 
this  exchange  was  made.  Shanks  was  insolvent. 
He  owned  a  homestead  worth  $1,500,  but  no 
property  subject  to  execution,  except  a  business 
house  and  lots  In  Clarence,  lncuml)ered  to  its 
full  value,  the  remainder  of  the  stock  so  mort- 
gaged, and  his  Uiterest  In  the  real  estate  at- 
tached. He  has  no  property  now  within  the 
reach  of  creditors  except  the  sold  attached  real 
estate,  and  owes  several  thousand  dollars. 

"(9)  The  depoeitl<m  of  Annie  E.  Shanks  was 
taken  by  the  plaintiff  in  the  action  at  Clarence 
on  the  21st  of  March,  1802,  in  which  she  tes- 
tified that  she  paid  her  husband  for  said  land 
the  sum  of  $3,100,  being  the  amount  of  certain 
promlss(M7  notes  made  to  her  by  her  husband 
at  various  dates  from  18^2  to  1889,  which  she 
surrendered  to.  him  September  4,  1891,  for  said 
deed;  that  said  notes  were  given  for  money 
she  had  loaned  him;  that  said  money,  to  use 
her  words,  'had  been  given  to  her  by  Mr. 
Shanks,  father  and  mother,  sale  ot  strawber- 
ries and  various  other  things';  that  she  got 
$81  from  her  father's  estate  for  ties';  that  the 
amount  received  from  her  mother  was  $458.27 
In  this  way,  viz.  that  her  mother  at  her  death 
left  to  her  and  her  two  sisters  the  home  place, 
and  that  she  (Mrs.  Shanks)  sold  her  Interest 
therein  to  her  father,  taking  his  note  for  ?350 
therefor,  which  she  gave  to  her  husband,  and 
that  there  was  then  due  upon  It  the  sum  of 
$458.27;  and  that  she  also  recovered  $48  more 
•from  her  mother's  estate.  On  April  12,  1802. 
the  plaintiff  again  took  Mrs.  Shanks'  deposition 
at  Clarence,  at  which  time  she  testified  that  she 
received  no  money  on  the  ?350  note.  She  re- 
fused to  state  the  amount  received  for  straw- 
berries, or  upon  what  land  they  were  grown; 
also  refused  to  state  whether  there  were  any 
credits  on  any  of  the  notes  (of  which  she  had 
given  a  schedule  with  date  and  amount  In  first 
dei)08it!on);  also  refused  to  state  whether  she 
received  anything  from  her  father's  estate  ex- 
cept an  Interest  in  his  land,  and  whether  his 
estate  was  settled.  These  r^usals  were  made 
when  the  quesUoijs  were  asked,  and  seem  to 
be  based  mainly  upon  the  fact  that  she  had  al- 
reody  given  testimony  touching  such  matters  In 


the  first  deposition.  On  the  first  deposition, 
however.  It  appears  that  such  questions  wen 
not  asked.  Mrs.  Shimks  did  not  appear  at  the 
trial,  but  her  attorney  produced  In  evidence  the 
several  notes  which  she  had  testified  that  she 
liad  surrendered  for  the  deed,  on  which  no  credit 
appears.  Both  Mr.  and  Mrs.  Shanks  are,  and 
were  at  all  the  times  referred  to,  residents  of 
Missouri,  in  which  state  all  the  transactions 
herein  referred  to  took  place  between  them. 

"(10)  The  remnant  of  Mr.  Shanks'  stock  at 
Clarence  was  sold  under  one  of  the  mortgages 
given  thereon,  and  bought  by  Aimie  Shanks  for 
$So0,  and  she  has  ever  since  conducted  said 
business  In  her  own  name.  The  $850  was  rais- 
ed by  her  upon  a  mortgage  upon  her"  one-third 
interest  in  a  farm  of  360  acres  left  to  her  and 
her  two  sisters  by  her  father  at  his  death,  worth 
$12.50  per  acre,  and  Incumbered  for  $2,000. 

"(11)  Soon  after  the  4th  of  September,  R.  N. 
Slianks  rented  the  Kansas  land,  for  and  in  the 
name  of  Annie  Shanks,  to  a  tenant  who  has 
since  remained  in  possession.  It  is  a  cultivated 
farm,  worth  from  $3,000  to  $3,500,  and  about 
equal  In  value  to  the  goods  received  therefor. 

"(12)  The  Insertion  of  the  name  of  Annie 
Shanks  in  said  deed,  and  its  delivery  to  her, 
was  done  by  R.  N.  Shanl^  with  hitent  to  de- 
fraud, hinder,  and  delay  his  creditors,  and  An- 
nie Shanks  had  knowledge  of  such  facts  as 
make  her  chargeable  with  notice  of  such  fraad- 
ulcut  intent,  and  she  Is  not  a  bona  fide  pur- 
chaser of  the  land." 

Judgment  was  entered  on  these  findings  di- 
recting a  sale  of  the  land,  and  the  applicaUcm 
ot  the  proceeds  .to  the  payment  of  the  claims 
of  the  attaching  creditors,  who  were  made  par- 
ties to  the  action.  Slianks  and  wife  allege  er- 
ror in  the  judgment  and  ask  a  reversal  thereof. 

W.  J.  Patterson,  for  plaintiffs  in  enw.  John 
W.  Deford,  C.  A.  Smart,  and  W.  S.  Jenbs,  tot 
defeudants  In  error. 

AliliEN,  J.  (after  stating  the  facts).  The 
first  and  most  important  question  presented 
by  counsel  lor  plaintiffs  in  error  arises  from 
the  fact  that  the  attachments  In  favor  of  Si- 
mon &  Co.  and  M.  D.  Wells  &  Co.  were  lev- 
ied before  the  final  delivery  of  the  deed  to 
Shanlis,  which  occurred  on  the  4th  of  Sep- 
tember, 1891.  The  attachment  of  the  plain- 
tiffs was  levied  on  August  29,  1801.  and  that 
of  }^.  D.  Wells  &  (30.  two  days  later.  The 
goods  exchanged  for  the  land  by  Shanks  were 
shipped  to  Lane  on  the  morning  of  Ausrust 
28th,  and  arrived  there  on  the  Ist  of  Septem- 
ber. It  is  urged  that  an  attachment  binds 
only  the  Interest  which  the  debtor  owns  at 
the  time  an  attachment  is  levied;  that  it  does 
not  bind  an  after-acquired  title;  and  that  nei- 
ther B.  N.  Shanks,  nor  Annie  E.  Shanks, 
whose  name  was  written  in  the  deed  as  gran- 
tee, obtained  any  title  to  the  land  until  the 
delivery  of  the  deed.  The  general  rule  of  law 
Is  that  a  deed  takes  effect  only  from  deliv- 
ery, and  that  an  attachment  does  not  bind  a 
title  subsequently  acquired.     It  must  be  con- 
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ceded  that  the  legal  title  to  the  land  did  not 
actnallr  pass  to  Annie  B.  Shanks  until  the 
delivery  of  the  deed  on  September  4th.  Bvrt 
to  sustain  the  attachment  it  Is  not  indispensa- 
ble that  the  defendant  should  hare  been  vest- 
ed with  the  legal  title  at  the  time  of  the  levy. 
It  Is  sufficient  if  he  had  an  equitable  title. 
Code  Civ.  Proc.  {  222;  Bullene  v.  Hiatt,  12 
Kan.  98;  Aldrich  v.  Bolce,  66  Kan.  170,  42 
Pac.  695.  The  contract  between  Shanks  and 
Devore  for  the  exchange  of  the  goods  for  the 
land  was  made  on  the  24th  of  August,  and 
the  deed  was  then  executed,  signed,  and  ac- 
knowledged! On  the  next  day  It  was  depos- 
ited in  the  bank  at  Clarence,  to  be  delivered 
when  the  goods  should  arrive  at  Lane.  The 
goods  were  shipped  on  the  28th,  and  received 
at  Lane  on  the  1st  of  September.  If  we  were 
to  treat  this  merely  as  a  parol  contract,  al- 
though not  enforceable  if  either  party  should 
choose  to  repudiate  it,  it  was  not  absolutely 
void.  Becker  v.  Mason,  30  Kan.  697,  2  Pac. 
850;  Dnpuy  v.  Insurance  Co.,  63  Fed.  680. 
It  was  voidable  only  at  the  election  of  one  of 
the  parties  to  it.  Neither  party  elected  to 
avoid  It.  On  the  contrary,  both  parties  elect- 
ed to  affirm  and  execute  it  It  was,  in  fact, 
carried  out  exactly  In  accordance  with  tts 
original  terms,  with  the  single  exception  that 
the  name  of  Mrs.  Shanks  was  inserted  in  the 
deed  as  grantee.  In  this  case  there  was  the 
added  circumstance  that  the  deed  was  actual- 
ly exe.cuted  by  Devore,  and  deposited  bf  the 
bank  at  Clarence,  to  be  delivered  when  he 
should  receive  the  goods  at  Lane.  The  deed 
bore  date  August  24th.  It  was  delivered  Sep- 
tember 4th.  If  it  were  Important  to  deter- 
mine the  question  as  to  the  date  when  the 
legal  title  passed  from  Devore  to  Mrs.  Shanks, 
it  Is  possible  that  the  doctrine  of  relation  might 
properly  be  Invoked  in  favor  of  the  attaching 
creditors,  but  in  this  case  It  is  unimportant 
when  the  legal  title  vested,  if  Shanks,  at  the 
time  the  first  attachment  was  levied,  had 
such  an  equitable  interest  in  the  land  as  might 
be  seized  for  his  debts.  The  parol  contract 
had  been  duly  made,  and  the  deed  duly  exe- 
cuted, and  he  was  entitled  to  the  delivery  of 
It  as  soon  as  the  goods  should  be  delivered 
to  Devore  at  Lane.  1  DevL  Deeds,  S  327. 
The  goods  were  delivered,  and  the  deed  was 
delivered.  Under  all  these  circumstances  it 
Is  dear  to  us  -that  when  Shanks  commenced 
the  actual  performance  of  the  contract  by 
shipping  the  goods  he  obtained  an  equitable 
interest  in  the  land,  which  neither  he  nor  liis 
wife  may  now  deny  for  the  purpose  of  defeat- 
ing the  attaching  creditors.  There  Is  no  force 
in  the  objection  to  the  order  directing  the  ap- 
plication of  the  proceeds  of  the  land  to  the 
payment  of  the  Judgment  in  favor  of  King  & 
Co.  The  levy  of  the  attachment  in  their  suit 
was  suf13cieiit  to  give  them  a  standing  in  the 
case,  and  to  authorize  the  court  to  protect 
tlielr  interests.  There  Is  ample  evidence  to 
uphold  the  findings  that  the  name  of  Annie 
K.  Shanks  waa  Inserted  in  the  deed  for  the 
purpose  of  defrauding  the  creditors  of  B.  N. 


Shanks,  that  she  was  chargeable  with  knowl- 
edge of  the  fraudulent  purpose  of  her  hus- 
I)and,  and  that  she  was  not  a  bona  fide  pur- 
chaser of  the  land.  Her  refusal  to  answer 
pertinent  questions  concerning  the  transac- 
tions between  herself  and  husband,  on  which 
she  based  her  claim  as  a  purchaser,  places  her 
in  a  very  bad  light.  The  questions  were  en- 
tirely proper,  and  there  was  no  fair  semblance 
of  an  excuse  for  ber  refusing  to  answer.  The 
court  was  Justified  in  Inferring  that,  if  she 
had  made  truthful  answers,  they  would  have 
disclosed  the  want  of  foundation  for  her  claim. 
We  are  entirely  satisfied  of  the  correctness 
of  the  Judgment  of  the  trial  court,  and  It  ia 
affirmed.   All  the  Justices  concurting. 


(57  Kan.  440) 

STATE  V.  McCORMICK. 

(Supreme  Court  of  Kansas.     Nov.  7,  1896.) 

False  Pretenses— Wokthless  Check— Bvisbkos 

— Fketenses  or  Others  in  DsrENDANT's  Pbbs- 

ENCE— JoRT — MiscosDDCT— Oath  op  Officer. 

1.  The  defendant  was  charged  with  obtaining 
property  by  false  representations  and  pretensea 
that  he  had  money  m  a  certain  bank,  and  that 
B  check  thereon  which  he  ^ave  was  good,  and 
would  be  paid  on  presemtation,  whereas  it  was 
never  paid,  and  when  in  fact  he  never  had  any 
money  there,  nor  any  account  with  the  bank. 
Befd,  that  it  is  not  necessary  to  a  conviction  to 
allege  or  prove  that  the  defendant  was  insol- 
vent. 

2.  The  certificate  of  the  protest  of  the  chedc 
is  competent  evidence  of  due  presentment,  and 
of  .demand  and  refusal  to  pay. 

3.  The  cashier  of  a  bank,  under  whose  super- 
vision books  were  kept  and  the  business  con- 
ducted, is  competent  to  testify  that  a  person  hag 
no  account  with  the  bank,  nor  any  money  de- 
posited there  subject  to  check,  although  his 
knowledge  is  principally  gainod  from  the  books 
of  the  bank;  a.nd  a  bonk  containing  a  list  of  the 
depositors,  and  identified  by  the  cashier,  may 
be  received  for  tlic  same  purpoee,  although  no 
other  proof  was  offered  that  it  was  correct. 

4.  If  the  defendant  was  assisted  by  another 
In  fraudulently  obtaining  the  property,  and  such 
other  made  false  representations  to  the  owner 
In  the  presence  and  hearing  of  the  defendant, 
without  objection  or  ezpianation  by  him,  and 
which  were  in  effect  an  affirmance  of  the  rep- 
resentations made  by  the  defendant,  he  will  be 
held  responsible  for  the  false  representations,  to 
the  same  extent  as  if  he  himself  had  made  them. 

5.  On  the  hearing  of  the  motion  for  a  new 
trial,  the  defendant  offered  to  show  that  after 
the  case  waS  submitted,  and  the  jury  were  de- 
liberating upon  their  verdict,  one  of  the  jurors 
stated  as  a  fact  that  the  defendant  had  l>een 
convicted  upon  a  former  trial,  and  another  that 
the  defendant  had  defrauded  a  witness,  who 
had  testified  in  behalf  of  the  state,  out  of  some 
cattle  while  in  Colorado,  but  the  court  excluded 
the  evidence.  Held,  that  these  statements  were 
of  an  important  and  prejudicial  character,  and. 
If  made,  might  have  improperly  influenced  the 
verdict,  and  that  the  exclusion  of  the  testimony 
was  material  error. 

6.  The  officer  who  took  charge  of  the  Jury 
when  they  retired  to  deliberate  upon  their  vei^ 
diet  was  not  sworn  as  required  by  section  237 
of  the  Criminal  Code.  Held,  that  the  adminis- 
tration of  the  oath  is  an  important  step  in  the 
prosecution,  and.  being  specifically  required, 
should  not  be  disregarded. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt;  Jackaou  coanty; 
L.  A.  Myers,  Judge. 
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Oliver  McCflrmlck,  alias  I.  T.  Jones,  was 
convicted  of  obtaining  property  under  false  pre- 
tenses, and  appeals.    Reversed. 

Stebblns  &  Evans  and  Hayden  &  Hayden, 
tor  appellant.  F.  B.  Dawes,  Atty.  Gen.,  and 
A.  E.  Crane,  for  the  State. 

JOHNSTON,  J.  The  defendant  was  prose- 
«uted  upon  a  charge  of  obtaining  from  James 
Fritz  a  bay  gelding  by  fraud  and  false  pre- 
tenses. On  March  9,  1885,  two  men  appeared 
at  the  home  of  Fritz,  and  entered  into  negotia- 
tions with  him  for  the  purchase  of  a  gelding. 
One  of  the  men  was  J.  C.  Goggerty,  a  livery- 
man, who  had  resided  a  short  distance  away 
from  Fritz  for  some  time,  and  with  whom  Fritz 
liad  been  acquainted.  The  other  man  repre- 
sented himself  to  be  X.  T.  Jones,  of  Kansas 
City,  and  to  be  engaged  In  the  business  of  buy- 
ing horses.  He  was  a  stranger  to  Fritz,  and 
had  never  been  seen  in  that  community  before. 
After  some  preliminary  negotiations,  Jones  pur- 
cliased  the  gelding  at  the  price  of  $50.  Jones 
then  wrote  out  a  check  on  the  Interstate  Na- 
tional Bank  of  Kansas  City,  and  offered  It  to 
Fritz  In  payment  for  the  gelding.  Fritz  made 
some  objection  to  the  taking  of  the  check,  when 
Jones  remarked  that  the  check  was  good;  and 
Goggerty,  with  whom  Fritz  was  acqvuilnted, 
and  had  confidence  in,  also  stated  that  the 
check  was  good,  and  that  he  had  also  sold  a 
horse  to  Jones,  and  taken  a  check  in  payment 
therefor.  Relying  upon  these  representations, 
Fritz  accepted  the  check  and  delivered  the 
horse,  which  was  taken  aw.iy  by  Jones.  On 
November  17,  1895,  Oliver  McCormlck  was 
arrested  as  the  person  who  represented  himself 
to  be  I.  T.  Jones  in  the  purchase  of  the  geld- 
ing, and  charged  with  the  crime  of  obtaining 
It  by  false  pretenses.  At  a  trial  had  at  the 
March  term,  189C,  the  defendant  was  convict- 
ed, and  the  penalty  adjudged  was  imprison- 
ment at  hard  labor  for  a  term  of  four  years. 
He  appeals,  and  contends  that  the  giving  of 
the  check,  and  the  representation  that  he  had 
money  on  deposit  in  the  bank,  if  false  and 
fraudulent,  is  not  an  offense,  within  the  mean- 
ing of  section  94  of  the  crimes  act  (Gen.  St. 
1889,  par.  2228).  It  is  argued  hi  his  behalf 
that  the  drawee  could  in  no  event  maintain  an 
action  on  the  check,  but  is  presumed  to  have 
taken  It  on  the  responsibility  of  the  drawer, 
and  therefore  the  feet  that  the  check  was  with- 
out value  did  not  affect  the  legal  rights  of 
Fritz;  and,  further,  that  if  Fritz  has  a  good 
cause  of  action  against  a  solvent  party  he  has 
not  been  defrauded.  The  information  charges 
that  Goggerty  combined  and  conspired  with 
the  defendant  In  making  false  representations, 
and  In  perpetrating  the  fraud;  but  It  was  not 
alleged  or  shown  that  either  of  them  was  In- 
solvent, or  unable  to  respond  In  a  civil  action 
for  damages  resulting  from  their  fraudulent 
action.  An  essential  element  of  the  offense  Is 
that  the  person  who  parts  with  his  property  is 
In  fact  defrauded,  to  his  Injury.  In  addition  to 
the  false  preteases,  there  must  be  an  intent 
to  defraud.    The  pretenses  must  be  used  for 


the  purpose  of  perpetrating  the  fraud,  and  a 
fraud  must  be  actually  accomplished  by  means 
of  the  false  pretenses.  The  false  representa- 
tion that  the  defendant  had  money  In  the  bank 
with  which  to  pay  the  check  operated  as  ap 
Injury  and  a  fraud  upon  Fritz.  It  was  In  the 
nature  of  a  cash  transaction,  and  the  check  was 
taken  as  the  equivalent  of  money.  It  there- 
fore necessarily  resulted  In  an  tajury  to  Fritz, 
r^ardless  of  how  solvent  defendant  or  Gog- 
gerty may  have  been.  Fritz  did  not  sell  his 
gelding  upon  a  promise  to  pay,  nor  was  It  his 
purpose  to  extend  a  credit  to  the  defendanL 
The  check  was  not  taken  as  a  promissory  note, 
or  as  a  security  for  future  payment  The  de- 
fendant pretended  to  set  apart  $50  as  money 
out  of  a  special  fund,  and,  upon  the  foith  that 
the  money  was  there  as  represented,  Fritz  ac- 
cepted the  check  and  parted  with  his  property. 
It  was  not  done  upon  the  faith  that  the  par- 
ties dealing  with  him  were  solvent,  and  might 
be  compelled  by  dvfl  action  to  pay  the  amount 
of  money  named  In  the  check.  In  this  respect 
It  Is  substantially  similar  to  the  case  of  State 
V.  Decker,  36  Kan.  717,  14  Pac.  283.  There 
it  was  an  attempt  to  obtain  property  by  means 
of  a  false  and  fraudulent  draft  that  was  In- 
dorsed by  one  Brady,  and  there  was  no  evi- 
dence tending  to  show  that  Brady  was  In- 
solvent. It  was  claimed  that  If  Brady  was 
solvent  the  parties  could  not  have  been  de- 
frauded. It  was  held  that  the  claim,  although 
plausible,  was  not  sound,— the  draft  was  not 
what  it  was  represented  to  be,  was  not  drawn 
upon  an  actual  bank,  nor  for  money  belonging 
to  the  drawer,  or  subject  to  the  payment  of  his 
draft,— and  that  It  was  a  fraud  upon  the  own- 
ers to  attempt  to  procure  their  property  with- 
out delivering  to  them  jnst  such  a  draft  as  it 
was  represented  to  be;  that  they  wanted  a 
draft  which  was  the  equivalent  of  money,  and 
were  not  seeking  to  purchase  a  lawsuit  against 
Brady,  however  good  he  may  have  been  finan- 
cially. It  was  decided  that  It  was  a  fraud  up- 
on the  parties  to  give  them  something  different 
from  what  It  appeared  to  be,  different  from 
what  It  was  represented  to  be,  and  not  as 
valuable  as  It  was  represented  to  be.  So,  here, 
Fritz  was  not  trading  his  horse  for  a  mere 
chose  in  action,  nor  for  the  right  to  bring  a 
lawsuit  against  defendant  or  Go^;erty,  but, 
rather,  was  selling  It  for  the  money  supposed  to 
be  set  apart  by,  and  subject  to,  the  check.  It 
Is  clear  that  he  was  defrauded,  to  his  injury. 
If  he  had  sold  the  gelding  upon  credit,  and 
taken  notes  or  other  collateral  to  secure  the 
payment  of  the  debt,  a  different  question 
would  ailse.  If  some  of  them  were  bad,  or 
not  as  good  as  represented,  the  question  woxdd 
still  remahi  whether  the  good  were  not  suffi- 
cient to  secure  the  payment  of  the  debt, — in 
other  words,  whether  he  Jiad  suffered  any  In- 
jury by  reason  of  the  false  pretenses.  Un- 
less the  person  parthig  with  the  property  is 
defrauded,  or  unless  It  has  been  obtained  to 
the  Injury  of  some  one.  It  does  not  amount 
to  a  crime.  This  was  the  view  taken  In  State 
V.  Clark,  46  XCan.  65,  26  Pac.  481,  and  State 
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V.  Palmer,  50  Kan,  318,  32  Paa  29,— cases 
that  are  greatly  relied  upon  by  the  defendant. 
In  this  case,  however,  no  credit  was  extended, 
and  a  fraud  and  an  injury  were  sultered  by 
Fritz,  and  as  to  these  features  of  this  prose- 
cution the  cases  last  cited  do  not  apply. 

The  contention  that  there  was  no  competent 
evidence  to  show  that  the  check  was  bad  can- 
not be  sustained.  A  certificate  of  protest  was 
Introduced,  which  was  evidence  of  due  pre- 
sentment, demand,  and  refusal  to  pay.  Gen. 
St.  18S9,  par.  494.  In  addition  to  that,  it 
was  shown  by  the  state  that  the  checli  has 
never  been  paid;  and,  further,  there  was  tes- 
timony given  by  the  cashier  of  the  bank  that 
Jones  had  no  money  there  subject  to  his  check, 
and  in  fact  had  no  account  with  the  bank. 
Tills  information  was  based  principally  upon 
the  examination  which  be  made  of  the  books. 
Being  the  manager  of  the  bank,  and  the  1x>oks 
being  kept  under  his  supervision,  he  was  com- 
petent to  state  the  facts  to  which  he  testified. 
A  book  purporting  to  be  a  list  of  the  deposit- 
ors of  the  bank  was  introduced  in  evidence, 
and  neither  the  name  of  Jones  nor  McCormick 
appeared  in  the  list.  There  was  an  objection 
to  the  admission  of  the  book,  upon  the  ground 
that  it  had  not  been  proved  to  be  correct  It 
was  identified  by  the  cashier,  under  whose  su- 
pervision it  was  kept,  and  we  think  it  was 
admissible  for  the  purpose  of  showing  that 
Jones  was  not  upon  the  list  of  depositors. 

It  is  next  contended  that  the  false  repre- 
sentations alleged  to  have  been  made  by  the 
defendant  were  not  relied  upon  by  Fritz,  and 
that  he  did  not  part  with  Iiis  gelding  on  the 
strength  of  them.  In  his  testimony,  Fritz 
stated  that  he  relied  on  the  statements  made 
by  the  defendant  and  Goggerty,  but  principal- 
ly on  those  mad^  by  Goggerty,  and  upon  fur- 
ther interrogation  he  stated  that  he  relied  prin- 
cipally, if  not  altogether,  upon  the  statements 
of  Goggerty.  Goggerty  was  present,  assisting 
the  defendant  in  purchasing  the  gelding;  and 
the  representations  made  by  Goggerty  in  the 
presence  and  hearing  of  the  defendant,  ^and 
which  were  in  effect  an  affirmation  of  the 
representations  made  by  the  defendant,  with- 
out objection  or  explanation  on  the  part  of 
the  defendant,  bind  him  to  the  same  extent 
as  if  he  had  himself  made  them.  According 
to  the  testimony,  Goggerty  was  in  effect  the 
mouthpiece  of  the  defendant;  and  the  repre- 
sentations made  by  him  with  the  approbation 
and  concurrence  of  the  defendant,  under  the 
circumstances  stated,  if  relied  upon  by  Fritz, 
make  the  defendant  responsible,  the  same  as 
if  the  representations  had  been  made  by  the 
defendant 

Several  of  the  instructions  are  criticised, 
and  complaint  is  made  of  the  refusal  of  some 
that  were  requested.  We  think  the  charge 
of  the  court  fairly  presented  the  case  to  the 
jury,  and  that  none  of  the  objections  made  to 
the  rulings  of  the  court  in  charging  the  jury 
warrant  a  reversal. 

A  motion  for  a  new  trial  was  made,  and 


one  of  the  grounds  was  misconduct  of  the 
jury.  On  the  hearing  of  the  motion  the  de- 
fendant offered  to  show  that  after  the  Jury 
had  retired  and  were  deliberating  upon  their 
verdict,  one  of  the  jurors  stated  that  the  de- 
fondant  had  been  convicted  upon  a  former 
trial,  and  also  that  during  th^  deliberations 
a  juror  stated  as  a  fact  that  the  defendant 
had  defrauded  one  Kelfer,  who  had  testified 
in  behalf  of  the  state,  out  of  some  cattle, 
while  In  the  state  of  C!olorado.  We  think  the 
court  below  erred  in  excluding  this  evidence. 
While  the  testimony  of  jurors  cannot  t>e  re- 
ceived to  show  matters  which  essentially  in- 
here in  their  verdict,  they  may  testify  to  facts 
which  transpired  within  their  own  personal 
observation,  and  which  transpired  in  such  a 
manner  that  others,  as  well  as  themselves, 
would  be  cognizant  of  them,  and  could  testify, 
to  them.  Gottleib  v.  Jasper,  27  Kan.  770; 
Railroad  Co.  v.  Bayes,  42  Kan.  609,  22  Pac. 
741.  The  testimony  offered  was  of  an  im- 
portant and  prejudicial  character,  and  may 
have  Improperly  Influenced  the  verdict  There 
is  nothing  In  the  record  to  show  that  the 
statements,  if  made,  did  not  prejudice  the 
rights  of  the  defendant  and  in  such  cases  the 
burden  of  proving  that  the  defendant  did  not 
suffer  prejudice  by  such  improper  Influence 
rests  upon  the  prosecution.  State'  v.  Lants, 
2S  Kan.  728;  State  v.  Woods,  49  Kan.  237,  30 
Pac.  520. 

The  bailiff  who  took  charge  of  the  ^ury 
when  the  cause  was  finally  submitted  was  not 
sworn  as  the  statute  requires,  and  this  is 
urged  as  a  ground  for  a  new  trial.  It  appears 
that  when  the  bailiff  was  originally  appointed 
by  the  sheriff  ttte  ordinaiy  oath  of  office  was 
administered  to  him,  and  also  before  the  com- 
mencement of  the  trial  he  was  sworn  as  fol- 
lows: "You  do  solemnly  swear  that  you  will 
support  the  constitution  of  the  United  States 
and  the  constitution  of  the  state  of  Kansas, 
and  faithfully  discharge  the  duties  of  bailiff 
of  this  court,  and  not  let  the  jury  in  this  case 
depart  or  separate  without  the  order  of  the 
court;  so  help  you  God."  No  oath  was  ad- 
ministered to  the  bailiff  after  the  cause  was 
submitted,  and  before  the  jury  retired  for  de- 
liberation. The  oath  that  was  admhiistfered 
fails  to  meet  the  requirements  of  the  statute 
(Gen.  St.  1889,  §  5305).  The  oath  taken  be- 
fore the  trial  omitted  the  requirement  to  keep 
the  jury  together  in  a  private  and  convenient 
place,  without  food,  except  such  as  the  court 
should  order,  and  also  that  he  should  not  per- 
mit any  person  to  speak  or  communicate  with 
them,  nor  to  do  so  himself.  These  provisions 
were  made  to  protect  the  jury  from  improper 
influences,  and  were  deemed  so  necessary  to 
tlic  proper  administration  of  tlie  law  that  they 
were  incorporated  into  the  statute.  The  oath 
Is  important  in  Its  nature,  and,  being  specific- 
ally required,  cannot  be  disregarded.  For 
the  reasons  mentioned  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.    All  the  justices  concurring. 
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PJallTH  T.  CITT  &  SUBURBAN  RT.  CO. 

(Supreme  Court  of  Oregon.     Not.  9,  1896.) 

Stbbbt  Railroads  —  Injokibs  to   Pebbokb  o» 

Track— CoNTBiBUTORT  Nboliqbnob 

—  Instructions. 

1.  In  an  action  against  a  street  railwar,  it  aiv- 
peared  that  plaintiff  got  oS  a  car  going  west, 
walked  behind  it,  and  was  strack  bj  a  car  goine 
east.  The  motorman  testified  that  she  stepped 
from  behind  the  west-bound  car  into  the  middle 
of  the  track  on  which  bis  car  was  going.  Nu- 
merous witnesses  who  saw  the  accident  testi- 
fied as  to  the  circumstances.  ffeW  that,  not- 
withstanding evidence  that  she  looked  for  an  ap- 
proaching car  before  attempting  to  cross  the 
(rack,  the  question  as  to  whether  she  did  in  fact 
do  so  was  for  the  jury. 

2.  If  plaintiff  failed  to  look  to  see  If  a  car  was 
approaching  before  she  attempted  to  cross  the 
track,  and  by  reason  of  such  failure  stepped  on 
the  track,  and  was  struck  by  an  approaching 
cur,  which  she  could  have  seen  by  looking,  she 
was  guilty  of  contributory  negligence. 

8.  A  charge  to  the  effect  that  if  the  accident 
"was  caused  by  the  carelessness  or  negligence 
of  plaintiff,"  or  if  she  did  not  "use  proper  care 
and  caution  to  ascertain  whether  a  car  was  ap- 
proaching" before  attempting  to  cross  the  track, 
she  could  not  recover,  was  insufficient 

On  petition  for  rehearing.  Denied.  For  pri- 
or report,  see  46  Pac.  136. 

BEAN,  J.  NotwlthBtanding  any  evidence 
which  may  have  been  given  by  the  plahitiff  or 
other  witnesses  tending  to  show  that  she  loolsed 
tor  an  approaching  car  before  attempting  to 
cnwB  the  track,  the  question  aa  to  whether  she 
did  in  fact  do  so  was  for  the  Jury,  under  all 
the  ch-cmnstancca  of  the  case,  and  the  court 
was  not  justified  in  refusing  to  give  the  instruc- 
tion in  question  on  the  ground  that  there  was 
no  evidence  vipaa  which  to  base  It  The  case 
of  Railway  Oo.  t.  Gentry,  163  U.  S.  353,  16 
Sup.  Ct  1104,  is  not  at  all  In  point  In  that 
case  the  deceased,  an  employfi  of  the  defendant, 
waa  killed  in  crossing  the  track  of  its  railroad 
at  night,  while  going  to  his  work.  No  one  wit- 
nessed the  accident,  and  the  court  held  that  in 
the  entire  absence  of  evidence  as  to  the  de- 
ceased having,  or  not  havtaig,  looked  for  the 
approach  of  the  car  before  crossing  the  track, 
the  trial  court  was  Justified  In  refusing  an  hi- 
struction  to  the  eCTect  that  If,  by  looking  and 
listening,  he  could  have  known  of  the  approach 
of  the  engine  and  car  In  time  to  have  kept  otC 
the  track  and  prevented  the  accident,  and  fail- 
ed to  do  so,  the  Jury  must  find  for  the  defend- 
ant, for  the  reason  that  in  such  case  the  law 
presumed  that  he  did  look  and  listeO.  In  this 
case,  however,  there  were  numerous  witnesses 
who  saw  the  accident  and  testified  to  the  cir- 
cnmstances  under  which  it  occurred,  and  hence 
there  was  no  ixwm  for  indulging  in  the  presump- 
tion referred  to.  Nor  do  we  think  the  instruc- 
tion in  question  was  given  in  substance  by  the 
court  Id  its  general  charge  to  the  effect  that 
if  the  accident  "was  caused  by  the  careless- 
ness or  negligence  of  the  plaintiff,"  or  if  she 
did  not  "use  proper  care  and  caution  to  ascer- 
tain whether  a  car  was  approaching,"  befoi-e  at- 
tFtmpting  to  cross  the  track,  she  cannot  recover. 
The  Instructton,  aa  given,  contalued   nothing 


more  than  the  featureless  generality  that  plaln- 
tur  must  exercise  ordinary  care  and  cautloD, 
leaving  the  Jury  to  determine  what  would  sat- ' 
Isfy  that  requirement,  while  the  instruction  ask- 
ed and  refused  defines  precisely  what  would  b« 
want  of  ordinary  care  under  the  clrciimstan 
ces  of  this  case,  and,  if  given,  would  bave  fur- 
nished the  Jury  with  a  criterion  by  which  to 
determhie  whether  plaintiff  exercised  such  cars 
or  not 

It  Is  suggested  that  some  of  the  expresskma 
in  the  opinion  in  reference  to  the  faota  wlO,  on 
a  retrial,  be  greatly  prejudicial  to  the  plaintiff, 
and  particular  reference  Is  made  to  the  state- 
ment therein  that  the  accident  occarred  at  • 
place  where  the  view  of  the  track  was  unob- 
structed for  a  space  of  three  or  four  blocks,  ex- 
cept where  the  car  from  which  the  plaintiff  had 
Just  alighted  would  obstruct  the  vision.  This  Is 
In  accordance  with  the  facts,  as  we  understand 
the  record  before  us,  but,  if  we  are  mistaken  In 
that  respect,  no  harm  can  come  from  It  on  an- 
other trial,  which  must  be  had  on  the  evidence 
to  be  tlien  presented,  and  not  as  given  on  the 
first  trial.  Counsel  seems  also  to  think  that  the 
court  intended  to  criticise  the  plaintiff  for  not 
waiting  until  the  car  frcnn  which  she  had 
alighted  moved  on,  before  attempting  to  cross 
the  track,  but  in  this  he  la  mistaken.  We  only 
intended  to  state  the  facts  from  the  record  as 
we  understood  them,  and  to  hold  that  If,  un- 
der the  circumstances  of  the  case  as  thereby 
disclosed,  the  plaintiff  attempted  to  cross  the 
track  without  looking  to  see  whether  a  car  was 
approaching,  she  was  guilty  of  such  contribu- 
tory negligence  as  would  bar  a  reoovei7.  Th« 
petition  for  a  rehearing  Is  denied. 

(SO  Or.  ITT) 

OSMUN  T.' WINTERS.' 

(Supreme  Court  of  Oregon.     Nov.  9,  1896.) 

Brbacb  or  Harriarb  Pkomisb— Evidbncb — Ad- 

missibilitt— ml3condact  ot  jurob 

—  Waivkr— Appeal. 

1.  Where  a  motion  for  leave  to  file  an  amend- 
ed, answer  is  called  np  the  day  before  the  time 
Bet  for  a  second  trial  of  the  case,  and  the  pro- 
posed amendment  tenders  a  new  issue,  it  is 
within  the  discretion  of  the  court  whether  or 
not  to  allow  the  motion. 

2.  In  an  action  for  breach  of  marriage  prom- 
ise, where  the  answer  contains  allegations 
against  the  character  and  chastity  of  plaintiff, 
and  the  case  has  been  once  tried,  it  is  within 
the  discretion  of  the  court  to  grant  or  refuse  de- 
fendant's motion  for  leave  to  strike  out  such  ml- 
legntions  on  the  second  trial. 

3.  On  a  trial  for  breach  of  marriage  promise, 
where  no  proof  of  defendant's  allegations 
against  the  character  of  plaintiff  has  been  of- 
fered. It  is  not  error  to  charge  that  whera  de- 
fendant fails  to  prove  such  allegations,  "K  is 
a  worse  case  than  if  there  had  been  a  simple 
denial  of  the  contract  of  marriage,  and  the  ac- 
tion had  proceeded  on  the  simple  allegatk>na  and 
denials." 

4.  On  a  trial  for  breach  of  marriage  promise, 
an  unproved  charge  of  plaintifTs  nnchastity 
may  be  considered  in  connection  with  all  the  reef 
of  the  evidence  in  aggravation  of  damages,  as 
tending  to  show  that  defendant  was  actuated 
by  miilice. 

5.  In  proof  of  an  executory  promise  of  mai^ 
riage,  plaintiff  introduced  a  copy  of  a  reaolutioa 

iBehearinr  oendlng. 
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of  a  fraternity  of  which  the  parties  were  active 
members,  pnrporting  to  "extend  to  them  the  con- 
j^rutulations  of  the  lodge  npon  the  supposed  mar- 
riage, adopted  on  information  whicli  proved  to 
be  false.  Held,  that  it  was  admissible  to  show 
that  a  closer  intimacy  than  the  ordinary  rela- 
tions of  friendship  obtained  between  the  parties, 
within,  the  knowledge  of  their  co-members. 

G.  On  a  trial  for  breach  of  marriage  promise, 
an  article  published  over  defendant's  signature, 
attacking  plaintiff's  character,  and  an  insulting 
letter  addressed  by  defendant  to  plaintiff,  both 
written  after  the  commencement  of  the  action, 
are  admissible  to  prove  the  animus  of  defendant 
in  refusing  to  perform  the  marriage  contract, 
and  may  be  considered  in  aggravation  of  dam- 
ages. 

7.  On  n  trial  for  breach  of  marriage  promise, 
where  it  is  sought  to  prove  a  conspiracy  to  black- 
mail defendant,  the  admissions  and  statements 
.of  one  of  the  alleged  conspirators,  while  not  in 
the  presenioe  of  plaintiff,  touching  the  supposed 
conspiracy,  are  inadmissible. 

8.  On  a  trial  for  breach  of  marriage  promise, 
evidence  that,  after  the  commencement  of  the 
action,  one  other  than  plaintiff  or  her  attorneys 
.-time  to  iipfomlniil.  and  offered  to  settle  the  case 
for  a  certain  sum,  and  represented  that  plaintiff 
would  accede  to  the  terms  indicated,  is  inadmis- 
sible to  prove  an  alleged  conspiracy  to  blackmail 
defendant,  whore  it  is  not  shown  that  such  per- 
son was  authorized  to  compromise  with  defend- 
ant. 

8.  Where  tJie  cross-examination  of  a.  party 
goes  to  matter*  outside  his  examination  in  chief, 
but  which  are  pertinent  to  his  adversary's  cause, 
and  might  hav«  been  introduced  by  him  in  the 
lirst  instance,  such  examination  becomes .  sub- 
ject to  the  mlas  that  would  govern  a  direct  ex- 
amination on  his  own  account,  and  it  is  discre- 
.  tionary  with  the  court  whether  the  testimony 
shall  be  introduced  then  and  in  that  manner. 

10.  Where  it  is  agreed  by  the  parties  that  if 
plaintiff  be  allowed  to  introduce  a  deposition, 
signed  by  the  deponent,  but  for  some  cause  ir- 
regular, defendant  may  introduce  a  letter  pur- 
porting to  have  been  written  by  the  deponent, 
as  to  the  letter  the  agreement  is  simply  a  waiver 
of  the  observance  of  the  rules  touching  proof 
which  would  identify  and  qualify  it  as  proper 
to  go  to  the  jury,  but  is  not  an  admission  that  it 
is  a  genuine  letter  of  the  deponent    - 

11.  It  was  proper  to  submit  the  question  touch- 
ing the  genuineness  of  the  letter  to  the  jury,  up- 
on their  comparison  of  the  handwriting  with  the 
signature  to  the  deposition. 

12.  After  verdict  a  party  cannot  complain  of 
the  misconduct  of  jurors  of  which  he  was  cog- 
nizant during  the  trial. 

13.  The  question  of  excessive  damages  cannot 
be  raised  on  appeal  unless  specified  as  a  ground 
of  error  in  the  notice  of  appeal. 

Appeal  from  circuit  court,  Multnomab  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  May  Osmun  against  H.  D.  Win- 
ters for  a  breach  of  promise  of  marriage. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.     Affirmed. 

For  former  report,  see  35  Pac.  250. 

E.  B.  Watson,  for  appellant.    A.  F.  Sears, 
.  Jr.,  and  A.  F.  Flegel,  for  respondent 

WOLVBRTON,  J.  Error  Is  predicated  of 
the  action  of  the  court  below  In  oTermling 
defendant's  motion,  based  npon  his  affidavit, 
for  leave  to  file  an  amended  answer,  and  also 
In  overruling  a  subsequent  motion  to  strike 
ont  certain  portions  of  the  original  answer. 
The  points  of  divergence  between  the  original 
and  the  proposed  amended  answer  arise  in  the 
further  and  separate  defenses  interposed.  The 


answer  sought  to  be  flled  contains  a  separate 
defense  in  substance  the  same  as  the  original, 
except  that  the  allegations  of  plaintiff's  las- 
civious cohabitation  with  one  DevlUe  Dodge 
and  one  W.  E.  Duffer  are  eliminated,  and  a 
further  separate  defense  alleging  the  prior 
marriage  of  the  plaintiff  with  one  Fred  Os- 
mun, and  a  want  of  knowledge  or  Informa- 
tion sufficient  to  form  a  belief  as  to  whether 
said  marriage  had  been  legally  dissolved. 
The  cause  had  been  once  tried,  and  the  mo- 
tion was  called  up  the  day  before  the  time  set 
for  a  second  hearing;  and  the  amendment 
having  tendered  a  new  Issue,  which  would  re- 
quire additional  evidence  to  support  or  over- 
come, we  think  It  was  within  the  sound  dis- 
cretion of  the  court  below  whether  or  not  to 
allow  the  motion.  Courts  are  usvially  liberal 
in  granting  leave  to  amend  In  furtherance  of 
Justice;  but,  unless  it  is  apparent  that  jus- 
tice would  be  subserved  by  the  amendment, 
it  Is  not  an  abuse  of  discretion  to  refuse  Its 
allowance.  The  motion  to  strike  out  goes 
simply  to  the  allegations  touching  plaintiff's 
conduct  with  Dodge  and  Duffer.  It  appears 
by  the  affidavit  filed  with  the  first  motion  that 
defendant  had  failed  on  the  former  trial  to 
prove  these  allegations  to  his  satisfaction,  and 
the  purpose  of  the  motion  to  strike  out  was  to 
get  rid,  eo  far  as  possible,  of  their  damaging 
effect,  as  false  Imputations  against  the  char- 
acter and  chastity  of  plaintiff.  The  court 
below,  having  heard  the  testimony  at  the  for- 
mer trial.  In  connection  with  the  affidavit  and 
the  conduct  of  the  defendant,  was  able  to 
judge  whether  said  allegations  were  made  In 
the  first  Instance  In  good  or  bad  faith;  and 
upon  reasons  drawn  from  these  observations, 
we  presume,  the  court's  action  was  based. 
We  cannot  say  that  there  has  been  an  abuse 
of  discretion  in  disallowing  this  motion,  and 
error  in  thds  respect  Is  not  well  assigned. 

In  this  connection  the  court  Instructed  the 
jury '  that  "the  defendant  In  a  case  of  this 
kind  may  allege  the  bad  character  and  bad 
conduct  of  the  plaintiff,  but  be  does  so  al- 
ways at  his  peril.  What  I  mean  by  that  is 
that  he  may  assert  it  and  prove  it.  He  may 
claim  that  plaintiff  had  a  bad  character  and 
bad  reputation,  and  he  may  prove  It,  If  be 
can;  but,  if  he  falls  to  prove  It,  it  may  be 
taken  as  a  repetition  of  the  charge  of  un- 
chastlty,  and  may  be  considered  by  the  jury 
in  connection  with  all  the  rest  of  the  testi- 
mony in  aggravation  of  damages.  In  other 
words,  It  is  a  worse  case  than  If  there  had 
been  a  simple  denial  of  the  contract  of  mar- 
riage, and  the  action  bad  proceeded  on  the 
simple  allegations  and  denials."  It  Is  claim- 
ed that,  besides  laying  down  an  erroneous 
rule  of  law  touching  the  ascertainment  of 
damages  In  the  action,  this  Instruction  was 
especially  Injurious  to  the  defendant.  In  view 
of  being  held  to  his  former  answer.  Tbe 
ruling  upon  the  motion  to  amend  by  striking 
out  was  but  a  step  In  the  trial,  and,  if  tbe 
court  was  right  In  the  disallowance  of  the 
motion.  It  was  right  In  instructing  the  Jury 
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touching  the  effect  of  the  unproved  allega- 
tions -which  the  motion  sought  to  eliminate. 
Defendant  offered  proof  of  the  truth  of  one  of 
such  allegations,  but  as  touching  her  alleged 
conduct  -with  Dodge  there  was  no  attempt  at 
proof,  nor  did  he  claim  anything  for  it  in  the 
argument  before  the  juiy.  This  was  the  con- 
dition of  the  case  when  It  became  the  duty  of 
the  court  to  Instruct  the  juiy,  and  it  was  not 
error  to  instruct  with  reference  to  such  con- 
dition. Aside  from  this,  the  answer  con- 
tains other  allegations  imputing  Immoral 
conduct  to  the  plaintiff  with  other  men  be- 
sides Dodge  and  Duffer,  and  of  her  bad 
character  in  general.  It  was  therefore  per- 
tinent to  so  instruct  the  jury  generally  touch- 
ing the  effect  and  lack  of  proof  of  such  al- 
legations as  matter  of  defense. 

Was  the  instruction  proper  as  It  respects 
the  aggrayation  of  damages?  An  Instruction 
of  almost  identical  import  was  approved  by 
this  court  in  Kelley  v.  Hlghfield,  15  Or.  290, 
14  Pac.  744.  The  ground  upon  which  a  false 
charge  of  unchastity,  assigned  as  a  reason  for 
breaking  off  the  marriage  engagement,  may 
be  considered  in  aggravation  of  damages.  Is 
that  it  shows  the  animus  attending  the  sev- 
ering of  such  relations.  No  damages  should 
be  allowed  for  the  defamatory  words,  but 
they  should  be  considered  as  tending  to  show 
tliat  the  defendant  was  actuated  by  malice, 
that  he  broke  off  the  engagement  wantonly 
and  insolently,  and  with  a  bad  and  wicked 
heart,  and  in  a  manner  well  calculated  to 
wound  the  feelings,  Injure  the  reputation,  and 
destroy  the  future  prospects  of  the  affianced. 
Sg,  If  the  charge  is  repeated,  by  spreading  it 
upon  the  records  In  the  cause  after  action  be- 
gun, without  justifying  it  by  proof  at  the 
trial,  it  is  a  proper  element  for  consideration 
In  aggravation  of  damages,  upon  like  prin- 
ciple as  a  repetition  of  slanderous  words  in 
the  pleadings  in  an  action  for  slander,  unless 
sustained,  may  be  considered  as  proof  of  the 
malice  which  prompted  the  defendant  to  give 
currency  to  the  slander  in  the  firet  instance. 
The  action  for  breach  of  promise  of  marriage, 
while  founded  upon  contract,  is.  In  its  na- 
ture, an  action  for  tort  or  a  wrong  done  the 
plaintiff;  and.  If  it  becomes  manifest  that 
the  defendant  has  been  actuated  by  motives 
of  an  evil  intent  to  wantonly  and  ruthlessly 
humiiiale  and  injure  the  plaintiff,  a  case  is 
made  for  the  asse.isment  of  punitive  or  vin- 
dictive damages,  which  may  operate  as  a  pun- 
ishment in  the  Interest  of  society  as  well  as 
for  the  doiuj;  of  a  willful  personal  injury  to 
a  fellow  mortal.  Johnson  v.  Jenkins,  24  N. 
Y.  252;  Thorn  v.  Knapp,  42  N.  Y.  474;  Da- 
vis V.  Slagle,  27  Mo.  600.  The  court,  as  we 
think,  very  properly  told  the  jury  that  such 
an  unproven  charge  of  unchastity  might  be 
considered  in  connection  with  all  the  rest  of 
the  testimony  in  aggi-avation  of  damages. 

It  is  further  contended  that  the  instruction  is 
faulty  in  characterizing  such  a  case  as  being 
worse  for  the  defendant  than  if  there  had  heen 
a.  simple  denial  'of  the  contract  of  marriage. 


The  court  sbnply  told  the  jury  what  was  the 
fact  under  the  law.  The  breach,  attended  with 
an  unfounded  charge  of  unchastity,  or  an  on- 
successful  attempt  to  justify  such  a  charge,  Is 
certainly  a  worse  case  than  if  there  had  been  a 
simple  refusal  to  carry  out  tlie  marriage  con- 
tract, unattended  with  such  an  imputation,  be- 
cause in  itself  it  affords  the  very  grounds  for 
the  aggravation  of  damages.  There  is  no  in- 
timation as  to  what  the  damages  should  be. 
The  two  kinds  of  cases  are  simply  put  In  com- 
parison as  a  method  of  explaining  to  the  jury 
when  and  under  what  circumstances  tliey 
should,  and  the  conditions  under  which  tliey 
should  not,  visit  the  defendant  with  aggravated 
damages.  The  jury  could  not  liave  under- 
stood that  they  should  increase  the  damages  at 
any  rate.  That  was  a  matter  left  for  them  to 
determine  under  the  testimony.  The  objection 
is  not  well  taken. 

During  the  progress  of  the  trial,  plaintiff  in- 
troduced and  liad  read  to  the  jury,  over  the 
objections  of  defendant,  certain  reeolutioDs 
which  were  adopted  by  Falrview  Lodge,  No. 
560,  I.  O.  G.  T.,  June  26,  1892,  of  which  lodge 
plaintiff  and  defendant  were  members,  pur- 
porting to  extend  to  them  the  congratulations 
of  the  lodge  upon  their  supposed  marriage,  a 
copy  of  which  was  directed  to  be  forwarded  to 
them.  The  ruling  of  the  court  in  this  regard 
Is  assigned  as  error.  The  reasons  assigned  for 
the  objection  are  that  the  resolutions  do  not  ap- 
pear to  liave  been  prompted  by  any  conduct 
observed  between  the  imrties,  but  upon  informa- 
tion which  proved  to  have  been  false,  and  that 
it  was  incompetent  for  the  purpose  of  proving 
an  executory  promise  of  maiTiage.  The  evi- 
dent object  of  tills  testimony  was  to  show  that 
a  closer  intimacy  than  the  oi-dinary  relations  of 
friendship,  such  as  usually  exist  between  mem- 
bers of  fraternal  societies,  obtained  between  the 
parties.  It  is  altogether  improbable  that,  un- 
less such  Intimacy  had  been  previously  ob- 
served, the  lodge  would  have  been  so  ready  to 
adopt  the  resolutions,  without  definite  knowl- 
edge of  the  supposed  fact  upon  which  they  were 
based.  The  acts  of  the  parties  probably  gave 
coloring  to  the  reported  marriage,  as  it  Is  appar- 
ent from  the  resolutions  that  they  were  atten- 
tive and  active  members  of  the  order.  So  that 
they  have  some  tendency,  remote  and  inferen- 
tial though  It  may  be,  to  show  an  existing  re- 
lationship consistent  with  their  engagement,  and 
how  theh:  demeanor  towards  one  another  was 
regarded  among  their  friends  and  associates. 
In  this  view,  they  corroborate  In  some  small 
measure  the  proof  offered  by  the  plalntifT  of 
the  existence  of  the  engagement  between  them 
at  that  time. 

After  the  commencement  of  the  action,  the 
defendant  made  a  statement  to  which  be  sub- 
scribed, and  had  it  published  in  the  Portlaixa 
Chronicle,  in  reply  to  an  article  which  had  ptv- 
viously  apiMsared  in  the  Sunday  Mercury.  In 
the  course  of  this  statement  he  makes  use  of 
language  as  follows:  "They  [the  Mercury 
people]  prepared  to  espouse  the  cause  of  thu 
notorious   woman  [the  plaintiff],   who  Knows 
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fbtibe  charactetB,  and  who  informed  me  bersc^If 
that  one  of  the  proprietors  of  the  Mercury  was 
guilty  of  a  much  more  flagrant  offense  than 
she  charges  me  with."  "As  to  tlie  published 
statements  concerning  my  relations  with'  Mrs. 
Osmun,  they  axe  based  on  her  charges,  and 
are  nearly  all  false.  In  the  first  place,  she  is 
not  the  misa,  but  a  divorced  woman  of  a  man 
in  Chicago,  who  secured  a  divorce  on  the 
grounds  of  her  having  been  false  to  him,  and 
thereby  contracted  and  communicated,  to  him  a 
bad  disease."  "When  I  first  became  acquaint- 
ed with  her  [llie  plaintiff],  it  was  through  her 
uncle  and  aunt  coming  into  my  building,  and 
opening  a  bakery.  For  some  time  I  supposed 
she  was  a  respectable  woman,  and  in  time  I 
saw  by  hei;  conversation,  her  conduct  with 
other  men,  and  by  what  men  told  me,  that  she 
was  not  a  vtrtuons  woman.  In  fact,  she  told 
me  that  she  was  not  virtuous;  and  I  have  the 
sworn  statement  of  one  man,  given  voluntarily, 
that  the  first  time  he  ever  met  her  was  on  the' 
street;  that  be  winked  at  her,  and  she  gave 
him  the  sign  to  follow,  and  he  spent  the  night 
with  her  at  an  hotel."  This  published  state- 
ment went  to  the  Jury,  over  the  objections  of 
•defendant.  We  think  it  was  properly  admit- 
ted, as  tending  to  show  the  animus  of  defendant 
in  refushig  to  perform  the  marriage  contract, 
upon  like  grounds  as  unproved  allegations  of 
nnchastity  in  the  pleadings  may  be  considered 
in  aggravation  of  damages. 

For  like  reasons,  the  insulting  letter  addressed 
by  defefidant  to  plaintiff,  after  the  commence- 
ment of  the  action,  was  properly  admitted.  We 
are  aware  that  there  are  good  authorities 
against  the  admission  of  the  statement  and  this 
letter  In  evidence.  The  reasons  upon  which 
tliey  proceed  are  that  they  Involve  matters  or 
ti-ansactions  occurring  subsequent  to  the  com- 
mencement of  the  action,  which  should  not  be 
permitted  to  contribute  to  an  increase  of  dam- 
ages above  such  as  were  contemplated  by  the 
plaintiff  when  the  action  was  begim  (Leavitt 
V.  Cutler,  37  Wis.  46;  Greenleaf  v.  McCoUey, 
14  N.  H.  303),  and  because  they  requhre  the  con- 
sideration of  an  independent  tort  (2  Sedg.  Meas. 
Dam.  S  640,  note  1).  But  if  we  are  right  In 
ova;  position  that  an  unfounded  charge  of  im- 

•  chastity,  incorporated  in  the  answer,  Is  cause 
for  aggravation  of  damages,  then,  logrlcaUy, 
these  authorities  are  wrong.  3  Suth.  Dam.  § 
321,  note  3.  Strahan,  J.,  in  Kelley  v.  Highfleld, 
supra,  says:    "There  can  be  no  doubt,  if  the 

'defendant's  desertion  of  the  plaintiff  was  with- 
out cause,  or  his  conduct  at  the  time  towards 
her,  or  afterwards,  was  harsh,  cruel,  or  ma- 
licious, or  if  at  any  time,  even  upon  the  trial, 
he  makes  a  wrongful  attempt  to  blacken  her 
name  or  reputation,  the  Jury  have  a  right  to 
consider  it,  and  may.  If  they  Hilnk  proper,  add 
something  to  the  amount  of  damages  on  ac- 
count of  such  new  or  additional  wrong."  So, 
In  this  case,  if  the  contractual  relations  were 
Mrantonly  broken  off  by  the  defendant,  and  he 
afterwards  willfully  and  maliciously  persisted 
in  casting  imputations  against  the  plaintiff's 

.character  through  the  public  press,  and  by  in- 


diting to  her  indecent  and  insulting  letters, 
whether  done  before  or  after  the  conunence- 
ment  of  the  action,  such  acts  may  be  consid- 
ered as  a  reflex  of  the  defendant's  wicked  In- 
centive for  severing  such  relations,  and  taken 
Into  account  by  the  Jury  in  awarding  damages. 

There  was  some  evidence  introduced  by  de- 
fendant tending  to  show  that,  prior  to  the  al- 
leged breach,  a  conspiracy  had  been  entered 
into  between  the  plaintiff  and  one  M.  J.  Santry 
to  blackmail  and  extort  money  from  the  defend- 
ant by  means  of  this  litigation.  Whether  or 
not  there  was  a  prima  facie  case  of  conspiracy, 
sufllclent  to  go  to  the  Jury,  we  are  not  called  up- 
on to  decide.  It  is  siifflcient  to  say  that  all 
the  evidence  offered  to  establish  such  alleged 
conspiracy  was  submitted  to  them,  except  cer- 
tain admissions  and  acts  of  Santry,  the  rejec- 
tion of  which  is- assigned  as  error.  Dr.  C.  B. 
Hill,  while  a  witness  for  defendant,  after  testi- 
fying to  haviag  overheard  some  parties,  in  the 
presence  of  the  plaintiff  and  Santry,  narrate 
some  "rather  smutty"  stories,  was  asked  a  fur- 
ther question,  which  being  objected  to,  the  de- 
fendant's counsel  stated:  "We  propose  to  prove 
by  this  witness  that  Santry,  about  this  time  and 
after  this  time,  claimed  to  be  Interested  In  this 
litigation,  and  to  have  a  part  In  it,  and  claimed 
that  they  were  to  divide  whatever  they  should 
get  out  of  Winters."  Later  on,  counsel,  ad- 
dressing the  witness,  said:  "You  may  state 
whether  or  not,  on  or  atiout'that  time,  you 
heard  Santry  state  what  the  agreement  between 
him  and  Mrs.  Osmun  was  with  regard  to  divid- 
ing the  money  they  should  get  out  of  Mr.  Win- 
ters." This  Is  enough  to  elucidate  the  nature 
of  the  testimony  sought  to  be  elicited.  It  re- 
lates simply  to  admissions  and  statements  of 
Santry,  while  not  In  the  presence  of  plain- 
tiff, touching  the  supposed  conspiracy  tliat  had 
been  entered  into  between  the  parties  to  extort 
money  from  Winters.  As  respects  such  testi- 
mony, the  rule  seems  to  be  as  laid  down  in 
Metcalfe  v.  Conner,  12  Am.  Dec.  340,  as  fol- 
lows: "Any  declarations  by  one  of  the  party 
at  the  time  of  committing  the  unlawful  act  are, 
no  doubt,  not  only  evidence  against  himself,  but, 
as  being  a  part  of  the  res  gestae,  and  tending  to 
determine  the  quality  of  the  act,  are  also  evi- 
dence against  the  rest  of  the  party,  who  are 
equally  as  resijonalble  as  if  they  had  themselves 
done  the  act  But  what  one  of  the  party  may 
have  been  heard  to  say  at  any  other  time  as  to 
the  share  which  others  had  In  the  transaction,  or 
as  to  the  object  of  the  conspiracy,  cannot  be  ad- 
mitted as  evidence  to  affect  them,  for  It  has  been 
solemnly  decided  that  a  confession  Is  evidence 
only  against  the  person  himself  who  makes  the 
confession,  and  not  against  others."  This  rule 
is  explicitly  sanctioned  and  upheld  in  Sheppard 
V.  Yocum,  10  Or.  417,  and  authorities  there  cit- 
ed. See,  also.  Miller  v.  Barber,  66  N.  Y.  558, 
567.  And  it  amply  supports  the  action  of  the 
court  below. 

Winters  was  asked,  while  a  witness  in  his 
own  behalf,  whether  or  not  Santry  came  to 
him  after  the  action  was  commenced,  claim- 
ing to  have  the  authority,  and  proposed  to 
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settle  the  case  for  a  certain  amount,  and  rep- 
resented that  plaintiff  would  accede  to  the  terms 
Indicated;  and  it  is  claimed  that  the  refusal  to 
IMirmlt  him  to  answer  was  also  error.  But  the 
evidence  which  the  qnestion  indicates  might  be 
elicited  does  not  appear  to  be  such  as  would  es- 
tablish acts  in  the  execution  of  the  alleged  con- 
spiracy; and,  besides,  the  action  had  been  com- 
menced, and  was  then  in  the  hands  of  her  at- 
torneys, and  It  Is  not  shown  that  Santty  was 
authorized  to  compromise  with  the  defendant. 

It  Is  claimed  that  In  the  cross-examination  of 
the  defendant,  while  a  witness  in  his  own  be- 
half, [datntifl's  counsel  was  permitted  to  ex- 
amine him  touching  things  entirely  outside  of 
and  beyond  the  matters  inquired  of  on  his  ex- 
amination in  chief;  that  is  to  say,  plaintiff  was 
allowed  to  interrogate  the  witness  in  respect 
to  shorthand  notes  of  his  testimony  given  at  a 
former  trial,  which  was  not  germane  to  the  di- 
i-ect  examination  at  the  present  trial.  The  in- 
quiry, however,  went  to  matters  which  were 
pertinent  to  plaintiff's  cause,  and  might  have 
been  introduced  by  her  in  the  first  instance.  If 
she  exceeded  the  proper  liounds  of  cross-ex- 
amination, the  testimony  became  as  much 
her  own  as  if  introduced  by  her.  Such  exami- 
nation became  subject  to  the  same  rules  as 
a  direct  examination  upon  her  own  account. 
Hill's  Ann.  Laws,  §  837.  It  was  discretion- 
ary with  the  lower  court  whether  the  tes- 
tlcuony  should  be  Introduced  then  and  in  that 
manner.  Long  v.  Lander,  10  Or.  178.  It  was 
perhaps  hregularly  gotten  to  the  Jury,  but  we 
cannot  see  that  the  course  which  the  court  al- 
lowed to  be  pursued  substantially  affected  any 
of  defendant's  rights.  Possibly,  it  may  have 
been  proper  for  impeachment.  This,  however, 
we  do  not  decide,  as  it  does  not  appear  to  have 
been  Introduced  for  that  purpose. 

During  the  trial,  the  defendant  offered  in  evi- 
dence a  letter  in  pencil  addressed  to  defendant's 
attorneys  at  Chicago,  and  purporting  to  have 
been  wTitten  by  the  plaintiff's  former  husband, 
of  which  the  following  Is  a  copy:  "Chicago, 
January  29th,  1893.  Ferguson  &  Goodnough— 
Dear  Sirs:  1  think  I  can  do  better  on  the  other 
side  of  the  fence.  I  got  a  letter  the  other  day 
to  that  effect.  Yours,  Fred.  A.  Osmun.",  It 
was  introduced  for  the  avowed  puipose  of  ex- 
plaining the  averment  In  the  answer  "that  at 
various  times  in  the  year  1!>91,  at  Chicago,  Il- 
linois, and  at  Pontiac,  Michigan,  the  plaintiff 
was  guUty  of  lewd  and  lascivious  cohabitation 
with  DevlUe  Dodge,"  and  his  failure  to  offer 
any  evidence  in  support  of  said  averment 
Counsel  for  plaintiff  had  objected  to  the  Intro- 
duction of  this  letter,  but  at  this  time  they 
agreed  with  counsel  for  defendant  that  it  might 
be  read  to  the  juiy  upon  condition  that  a  cer- 
tain deposition  of  the  said  Fred.  A.  Osmun, 
which  had  been  taken  in  belialf  of  defendant, 
but  which,  on  account  of  some  irregutarity,  was 
subject  to  objections,  should  also  go  in  evi- 
dence; so  both  the  letter  and  the  deposition 
went  to  the  jury.  At  the  argument,  one  of 
plaiutifT's  counsel  sought  to  impeach  the  gen- 
uineness of  the  letter,  by  a  comparison,  in  the 


presence  of  the  jury,  of  the  handwriting  and 
the  signature  with  the  signature  contained  on 
each  page  of  the  deposition,  to  which  procedure 
the  defendant  objected,  but  was  overruled  by 
the  court;  and  the  question  as  to  the  authen- 
ticity and  genuineness  of  said  letter  and  signa- 
ture was  submitted  to  the  Jury.  Defendant 
contends  that,  as  the  plaintiff  agreed  to  allow 
the  letter  to  be  read  to  the  jury,  she  was  es- 
topped to  question  its  genuineness,  and  that  the 
court  erred  in  permitting  her  to  do  so,  and  that 
it  further  erred  In  submitting  the  question  to 
the  Jui7  upon  a  simple  comparison  of  the  hand- 
writing. The  controversy,  judging  from  the 
record,  appears  to  us  about  like  this:  Defend- 
ant was  seeiung  to  introduce  the  letter  for  a 
purpose  which  would  go  to  his  advantage. 
The  deposition  of  Osmun  had  been  taken,  and 
might  have  been  introduced  by  either  party, 
providing  the  certification  and  transmission  were 
regular,  but  they  were  not,  as  It  appeared.  This 
deposition  was  supposed  to  be  favorable  to 
plaintiff,  but  the  letter  does  not  appear  to  hare 
been  made  a  part  of  It.  So  that  the  agree- 
ment was  but  a  mutual  concession  that  defend- 
ant might  introduce  the  letter,  and  the  plaintiff 
the  deposition,  as  the  evidence  of  the  respective 
parties.  As  to  the  letter,  it  was  simply  a 
waiver  of  the  observance  of  the  rules  touching 
proof  which  .would  Identify  and  qualify  it  as 
proper  to  go  to  the  jury,  but  not  an  admission 
that  It  was  the  genuine  letter  of  Osmun.  This 
is  the  view  the  court  below  took  of  the  situa- 
tion, and  we  believe  it  to  be  correct  Nor  did 
the  court  err  in  submitting  the  question  wheth- 
er or  not  the  letter  was  genuine  to  the  juiy. 
Evidence  respecting  handwriting  sasi'  be  given 
by  comparison,  made  by  a  witness  skilled  in 
such  matters,  or  by  the  jury,  with  writiujis  ad- 
mitted or  treated  as  genuine  by  the  parly 
against  whom  the  evidence  is  offered.  Hill's 
Ann.  Laws,  |  705.  No  question  was  raised  as 
respects  the  signature  to  the  deposition.  It  was 
admitted  to  be  Osmun's  genuine  signature,  and 
it  was  proper  to  submit  the  question  touching 
the  genuineness  of  the  letter  to  the  jury,  upon 
their  comparison  of  the  handwriting  with  the 
signature  to  the  deposition. 

After  verdict  and  before  judgment  the  de- 
fendant moved  for  a  new  trial,  based  princi- 
pally upon  the  ground  of  the  misconduct  of  two 
of  the  jurors  during  the  trial.  The  motion  was 
supported  i)y  affidavits,  and  oi^sed  by  counter 
affidavits.  It  appears  that  the  misconduct  com- 
plained of  occurred  October  2oth,  and  was  ol>- 
served  at  the  time  by  one  of  defendant's  coun- 
sel, but  the  verdict  was  not  rendered  until  Oc- 
tober 29th.  The  court  below  overruled  the  mo- 
tion, and  refused  a  new  trial,  and  its  action  in 
this  regard  is  assigned  as  error.  The  respond- 
ent contends— First,  that  an  order  refusing  a 
new  trial  is  not  reviewable  on  appeal;  and. 
second,  it  was  not  error  to  disallow  the  mo- 
tion. Waiving  the  first  question,  the  matter 
may  be  disposed  of  on  the  second.  Assmning 
that  the  misconduct  of  the  jurors  was  sufficient 
to  disqualify  them  from  further  participating 
in  the  trial,  we  think  the  objection  came  too 
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late.  The  acts  complained  of  were' committed 
some  twa  days  prior  to  the  rendition  of  the 
verdict,  and  wlille  the  cause  was  yet  in  the 
bands  of  the  ]\as.  The  defendant  was  cog- 
nizant of  such  acts  all  the  while,  and  should 
hare  brought  them  to  the  knowledge  of  the 
court  at  once,  and  had  the  Jury  discharged  or 
recast.  By  taking  his  chances  before  Jurors, 
whom  he  declares  to  have  been  disqualified, 
when  he  could  have  had  a  hearing  before  ver- 
dict, he  has  waived  the  objection.  Shippen,  J., 
in  Berry  v.  De  Witt,  27  Fed.  724,  says:  "Such 
•  misconduct  of  a  Juror  during  the  trial,  if  known 
to  the  party  at  the  time  of  its  occurrence,  and 
not  made  the  subject  of  a  motion  to  the  court, 
is  v»Tilved.,  A  party  cannot  know,  during  the 
ti'ial,  a  fatal  objection  arising  from  the  miscon- 
duct of  a  Juror  upon  the  trial,  and  keep  silence, 
and  take  advantage  of  it  In  the  event  of  an 
adveise  verdict  He  is  not  permitted  to  'specu- 
late upon  the  chances  of  a  verdict.'  "  This  doc- 
trine is  supported  by  numerous  cases,  and  ap- 
pears to  be  well  settled.  See  State  v.  TuUer, 
34  Conn.  280;  Consolidated  Ice-Mach.  Co.  v. 
Trenton  Hygeian  lee  Co.,  57  Fed.  901;  Cogs- 
well T.  State,  49  Ga.  103;  Martin  v.  Tidwoll, 
36  Ga.  345;  Stampofskl  v.  Steffens,  79  ni.  30C; 
Hussey  v.  Allen,  59  Me.  260;  Rowe  v.  Canney, 
139  Mass.  41,  20  N.  B.  210;  Koester  v.  City 
of  Ottumwa,  34  Iowa,  41;  Gumey  v.  Railway 
Co..  41  Minn.  223,  43  N.  W.  2;  Hill  v.  Gi-een- 
wocd,  160  Mass.  ^6,  33  N.  B.  668. 

The  question  made  touching  excessive  dam-  ■ 
ages,  not  being  specified  as  a  ground  of  error  in  j 
the  notice  of  appeal,  cannot  be  examined  here, 
even  if  it  was  otherwise  competent  for  this  court  ' 
to  consider  it.  i 

There  are  other  exceptions  to  histructions  giv- 
en by  the  court,  end  to  others  asked  and  re- 
fused. The  former  opinion  rendered  in  this 
ca.se  (25  Or.  260,  35  Pac.  250)  Is  decisive  of 
two  of  them,  to  wit,  the  effect  of  seduction  as 
an  element  in  the  aggravation  of  damages,  and 
the  questloh  touching  the  alleged  seduction  by 
means  of  force  and  violence.  This  latter  was  a 
question  for  the  Jury,  and  was  properly  submit- 
ted to  their  consideration.  The  others  we  have 
carefully  examined,  and  find  that  the  court  be- 
low is  not  in  error  regarding  them.     Affii-med. 


(29  Or.  580) 

STATE  ex  red.  GERMAN  SAVINGS  &  LOAN 

SOC.  V.  SEARS. 

(Supreme  Court  of  Oregon.     Nov.  9,  1896.) 

CON'STITUTIOSAI,    LaW— ImpaIRMK.VT  OP    CONTRACT 
—  MORTOAnE   FOIIECI.OSURE. 

Act  Feb.  23,  1895  (Laws  1895,  p.  59),  ex- 
tending the  time  for  redemption  from  execution 
sales  of  renl  estate  on  mortgage  foreclosure 
from  4  to  12  months,  is  unconstitutional,  as  ap- 
plie<l  to  a  sale  under  a  mortgage  executed  prior 
to  its  passage.  Barnitz  v.  Beverly,  16  Sup.  Ct. 
1042,  163  U.  S.  118,  followed.  43  Pac.  482, 
reversed. 

On  petition  for  rehearing.     Granted. 
Kor  prior  report,  see  43  Pac.  482. 

PER  CURIAM.     On  the  27th  of  January, 
1896,  an  opinion,  reported  in  43  Pac.  482,  was 
v.46P.no.9— 50 


filed  in  this  case,  holding  that  the  act  of  the 
legislature  approved  February  23,  1895  (Laws 
1895,  p.  59),  extending  the  time  for  redemption 
from  execution  sales  of  real  estate  from  4  to  12 
months,  applied  to  foreclosure  sales  under  mort> 
gages  executed  prior  to  its  passage,  and  did 
not  impair  the  obligation  of  the  mortgage  con- 
tract. Since  that  time,  however,  the  eupreme- 
court  of  the  United  States,  In  Barnltz  v.  Bev- 
erly, 163  U.  S.  118,  16  Sup.  Ct  1042,  on  writ 
of  error  from  the  state  of  Kansas,  has  held  that 
a  state  statute  which  extends  the  period  of  re- 
demption beyond  the  time  allowed  at  the  date 
of  the  execution  of  the  mortgage  cannot  consti- 
tutionally apply  to  a  sale  under  a  mortgage  exe- 
cuted prior  to  its  passage.  Within  the  doctrine 
of  that  case,  and  the  principle  therehi  announ- 
ced, our  decision  is  erroneous;  and,  as  the 
question  is  one  of  federal  cognizance,  we  are,  of 
course,  bound  to  follow  the  decision  of  the  iilgh- 
est  federal  court.  The  Judgment  heretofore  ren- 
dered by  this  court  must  therefore  be  annulled 
and  set  aside,  and  the  Judgment  of  the  court 
below  revei-sed  and  the  cause  remanded,  with 
directions  to  issue  the  peremptory  writ  of  man- 
damus as  prayed  for. 


(30  Or.  192> 
DAVIS  V.  HANNON  et  al. 
(Supreme  Court  of  Oregon.     Nov.  0,  1896.) 
Fleadi.ng — Allowing  Ambndmbnt  Ul'riso  Trial 
— Substantially  Cban'Oino  Dkfensk. 
In  an  action  against  an  officer  to  recover 
the  value  of  property  sold  on  execution  against 
another  than   plaintiff,    where   the   answer   de- 
nied plaintiff's  ownership,  defendant  was  per- 
mitted, during  the  trial,  and  after  plaintiff  had 
proved  a  sale  and  transfer  of  the  property  to- 
him  from  the  execution  defendant,  to  amend  his 
answer    by    alleging    that    such    transfer    was 
fraudulent  as  to  creditors  -of  the  seller.     He/rf, 
that   tlie   allowance   of   such   amendment   was 
within  the  discretion  of  the  court,  under  HillV 
Ann.  Laws,  §  101,  authorizing  the  allowance  of 
amendments,  in  furtherance  of  justice,  where 
the,v  do  not  substantially  change  the  cause  of 
action  or  defense. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakin,  Judge. 

Action  by  C.  C.  Davis  against  John  P.  Han- 
non  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    A<&rmed. 

Wm.  R.  King,  for  appellant 

MOORE,  C.  J.  This  is  an  action  to  recover 
the  value  of  personal  property  seized  and  sold 
upon  execution.  The  plahitiff  alleges  that  the 
defendant  Hnnnon  is  the  duly  elected,  quali- 
fied, and  acting  constable  of  Huntington  pre- 
cinct ta  Baker  county,  and  that  the  defend- 
ants Degel  and  Pifer  are  sureties  on  his  offi- 
cial undertaking;  that  a  Judgment  having 
been  duly  rendered  in  the  Justice's  court  of 
said  precinct  in  favor  of  one  W.  J.  Woods,  and 
against  R  D.  Gorby  and  W.  M.  Gorby,  part- 
ners as  Gorby  Bros.,  an  execution  was  Issued 
thereon,  in  pursuance  of  which  Hannon,  as 
constable,  levied  upon  and  sold  the  property 
in  question,  wliich  was  of  the  value  of  $500; 
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that,  at  the  time  of  such  levy,  plaintiff  was  the 
owner,  and  entitled  to  and  In  the  possession, 
of  said  property,  and  that  by  reason  of  such 
seizure  and  sale  be  had  been  damaged  in  the 
sum  of  ?500,  for  which  he  demanded  Judgment 
The  answer  denied  only  the  allegations  of 
ownership,  possession,  and  value  of  the  prop- 
erty; but  at  the  trial,  after  the  plaintiff  had 
testified  that  he  was  the  owner  and  In  the 
possession  of  the  property  at  the  time-  it  was 
seized,  and  had  introduced  in  evidence  a  bill 
of  sale  executed  by  said  R.  D.  Gorby,  eviden- 
cing the  transfer  of  the  title  to  him,  the  court, 
upon  motion,-  over  plaintiff's  objection,  grant- 
ed the  defendants  leave  to  amend  their  an- 
swer by  adding  thereto  an  allegation  that  the 
pretended  sale  was  without  consideration,  and 
fraudulent  as  to  the  creditors  of  Gorby,  and 
made  with  intent  to  hinder,  delay,  and  de- 
fraud Woods,  the  plaintiff  in  said  writ.  The 
reply  having  put  In  issue  these  allegations  of 
new  matter,  a  trial  was  bad,  resulting  In  a 
verdict  and  judgment  in  favor  of  the  defend- 
ants, from  which  the  plaintiff  appeals. 

The  only  question  presented  for  consideration 
is  whether  the  court,  at  that  stage  of  the  case, 
possessed  the  power  to  allow  the  amendment 
complained  of;  for.  If  It  had,  the  allowance  of 
the  motion  was  a  matter  within  its  discretion, 
which  will  not  be  reviewed  on  appeal  unless  it 
afdrmatively  appears  that  there  was  a  plain 
abuse  of  stich  discretion,  to  the  nunlfest  In- 
jurj'  of  some  substantial  right  of  the  api)el- 
lant.  Hendereon  v.  Morris,  5  Or.  24;  Baldock 
V.  Atwood,  21  Or.  73,  26  Pac.  1058;  Garrison 
V.  Goodale,  23  Or.  307,  31  Pac.  709;  Foster 
V.  Henderson  (Or.)  45  Pac.  899.  Section  101, 
Hill's  Ann.  Laws  Or.,  as  far  as  it  applies  to 
the  question  at  Issue,  authorizes  the  trial 
court,  In  furtherance  of  Justice,  and  upon  such 
terms  as  may  be  proper,  at  any  time  before 
the  cause  Is  submitted,  to  allow  any  plead- 
ing to  be  amended,  when  such  amendment 
does  not  substantially  change  the  cause  of  ac- 
tion or  defense,  by  conforming  the  pleading  to 
the  facts  proved.  The  plaintiff  would  have  to 
prove,  under  the'  issue  made  by  the  original 
answer,  that  be  was  the  owner  and  entitled  to 
the  property  in  question,  while  the  defendant 
might  give  in  evidence  any  facts  that  tended 
to  disprove  such  ownership  and  right  of  pos- 
session. The  amended  answer,  however,  con- 
c-eded  that  the  plaintiff  was  the  owner,  as 
against  all  persons  except  the  creditors  of  Gor- 
by, and  as  to  them  the  defendants  assumed 
the  burden  of  proving  that  the  plaintiff's  title 
was  fraudulent.  Fraud  having  been  alleged 
in  the  amended  pleading,  different  evidence 
from  that  reiiuired  under  the  original  answer 
was  neces-sary  to  establish  It;  and,  while  this 
may  be  the  test  of  a  new  issue,  the  question 
arises,  did  the  amendment  substantially 
change  the  defense?  The  original  answer  de- 
nied the  plaintiff's  title  altogether,  and,  if  the 
proof  had  sustained  the  defendants'  theory, 
It  would  have  defeated  the  action.  The 
amended  answer  concerted  that  plaintiff  had 
the  evidence  of  title,  but  alleged  that  It  was 


fraudulent  as  to  the  plaintiff  in  the  exeeatlom 
under  which  the  property  was  seissed  and  sold, 
and,  the  proof  having  sustained  this  issue, 
plaintiff's  title  necessarily  failed.  In  each  in- 
stance plaintiff's  title  was  attaclied,  and,  while 
different  evidence  was  demanded  to  sustain 
the  allegation  of  fraud,  we  do  not  consider 
that  the  amendment  wrou«!}it  a  substantial 
change  in  the  defense.  In  Baldock  v.  Atwood. 
supra,  the  plaintiff,  after  the  evidence  was  an 
tahen,  by  leave  of  court  filed  a  second  amend- 
ed complaint,  containing  a  number  of  allega- 
tions not  found  in  either  the  original  or  first 
amended  complaint;  and  it  was  contended  that 
the  amendment  was  in  effect  the  subetitntion 
of  an  original  complaint,  setting  up  n  new  and 
entirely  different  cause  of  suit.  But  Strahan, 
C.  J.,  In  deciding  the  case,  says:  "The  amend- 
ment does  not  change  the  controversy.  Ttie  suit 
still  is  in  relation  to  the  water  alleged  to  have 
been  appropriated  l)y  the  plaintiff,  and  his  right 
to  have  it  flow  to  and  npon  his  land.  This  is 
the  real  gist  of  the  suit.  Any  amendment  of 
the  pleadings  which  would  further  snppoit  this 
right  might  be  permitted  by  the  court,  in  fur- 
therance of  Justice.  So,  also,  any  amendmo'nt 
of  the  answer  which  tended  to  defeat  the 
cause  of  suit  set  up  by  the  plaintiff  n^ght  be 
allowed  the  defendant  on  the  like  terms."' 
I'he  purpose  of  the  amendment  having  been 
to  conform  the  pleading  to  the  facts  proved, 
and  such  amendment  not  having  substantially 
changed  the  defense,  the  power  of  the  court, 
imder  the  statute,  to  allow  it,  is  unquestioned. 
If  the  defendants,  relying  upon  their  belief  that 
the  title  to  the  property  In  question  was  in 
Gorby,  denied  the  allegation  of  plalntlfTs  own- 
ership, and  went  to  trial  on  that  issue,  during 
which  they  should  ascertain  that  plaintiff  had 
the  evidence  of  title  thereto,  to  have  refused 
them  leave  to  amend  their  answer  on  discover- 
ing that  fact  would  seem  like  a  denial  of  jus- 
tice. The  plaintiff  did  not  ask  for  a  continu- 
ance In  consequence  of  the  amendment,  and 
from  this  It  must  be  inferred  that  he  thought 
he  was  prepared  to  meet  the  new  issue.  The 
court  having  the  authority,  and  there  being  do 
abuse  of  discretion  In  allowing  the  amend- 
ment. It  follows  that  the  judgment  Is  affirmed, 
and  It  Is  so  ordered. 


(SO  Or.  IM) 
JOKY  V.  PALACE  DRY-GOODS  & 
SHOE  CO. 

(Supreme  Court  of  Oregon.     Nov.  9,  1896.) 

Ta.\a.tion— Asar.ssMENt— Tax  Deed— ScmciExcr 
OP  Desc'RII'tion  —  Action  to  Recover  Land 
Soi.o  FOR  Taxes  — Tender  op  Sum  Paid  bi 
Pi/'RrnASER— Whes  Nece^sart. 

1.  Hill's  Ann.  Laws,  {  2770,  subds.  1-4.  re- 
quire the  assessorB,  in  assessing  land,  to  aet 
down  in  separate  columns  (1)  the  names  of  all 
taxnble  pernons;  (2)  a  description  of  the  trad 
taxed,  specifying,  under  separate  heads,  town- 
ship, range,  and  section,  or,  if  divided  into  lots 
and  blocks,  the  number  thereof:  (3)  the  numlx-T 
of  acres,  etc.,  unless  the  land  be  divided  into 
blocks  and  lots;  niid  (4)  the  cash  value  of  ench 
parcel.     Section  2773  provides  that  if  the  land 
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asisessed  be  less  or  more  than  a  subdiyision  ac- 
rarding  to  the  United  States  survey,  unless  di- 
vided into  lots  and  blocks,  it  shall  be  described 
by  the  boundaries  thereof,  or  so  as  to  malie  the 
deBcri[)tion  certain.  Held  that,  where  the  land 
is  BO  situated  that  it  cannot  be  correctly  describ- 
ed by  legal  subdivision  or  by  lota  or  blocks,  it 
must  be  described  by  metes  and  bounds,  or  so 
as  to  make  the  description  certain. 

2.  A  description  of  land  in  an  assessment  roll 
«nd  a  sheriff's  tax  deed  as  a  "fraction  of  lot 
No.  2"  in  a  certain  block  does  not  sufficiently  de- 
scribe an  undivided  one-half  of  a  part  only  of 
such  lot,  or  22  feet  and  7  inches  by  165  feet 
thereof. 

3.  Hill's  Ann.  Laws,  S  2823,  provides  that  in  a 
suit  to  recover  land  sold  for  taxes,  except  where 
the  taxes  have  been  paid  or  the  land  redeemed, 
defendant,  as  against  the  holder  of  the  tax  title 
must,  with  his  answer,  pay  into  court  the  taxes 
for  which  the  lands  were  sold,  and  any  taxes 
the  purchaser  may  have  paid  on  the  land,  with 
interest,  for  the  benefit  of  the  holder  of  the  tax 
deed  in  case  said  tax  title  fails.  Held,  that, 
where  the  description  in  the  assessment  roll  and 
in  the  tax  deed  is  so  vague  as  not  to  describe  any 
land,  and  is  therefore  insufficient  for  the  pur- 
pose of  assessment,  and  the  deed  is  void  for  the 
same  reason,  in  an  action  by  the  holder  of  such 
deed  to  recover  the  land  defendant  need  not 
make  such  tender. 

Appeal  from  circuit  court,  Marlon  county; 
George  H.  .Burnett,  Judge. 

Action  by  William  Jory  against  the  Palace 
Dry-Goods  &  Shoe  Company  to  recover  pos- 
session of  the  undivided  one-half  of  a  certain 
iwrticn  of  a  lot  In  the  city  of  Salem,  Or. 
From  a  judgment  oii  the  pleadings  dismissing 
the  action,  plaintiff  appeals.    Affirmed. 

This  Is  an  action  to  recover  possession  of 
the  undivided  one-half  of  22  feet  and  7  inches 
by  165  feet  of  lot  No.  2,  clock  49,  In  the  city 
of  Salem,  Marlon  county.  Dr.,  more  particu- 
larly described  as  "beginning  at  a  point  45 
feet  and  2  Inches  south  of  the  southeast  cor- 
ner of  the  building  now  known  as  the  First 
National  Bank  Building,  and  running  south, 
parallel  with  Commercial  street,  22  feet  and 
7  Inches;  thence  west,  parallel  with  the  south 
wall  of  said  bank  building,  165  feet,  to  the 
alley;  thence  north,  parallel  with  the  alley, 
22  feet  and  .7  inches:  thence,  on  a  straight 
line,  east  to  the  place  of  beginning."  The 
complaint  Is  in  the  usual  form.  The  defendant, 
after  putting  in  issue  the  ownership  and  right 
of  possession,  as  a  further  defense  alleges  own- 
ship  In  one  R.  Livingstone,  and  that  defendant 
is  a  tenant  under  him;  that  plaintiff's  pre- 
tended title  Is  based  upon  a  certain  tax  deed, 
a  copy  of  which  Is  made  a  part  of  the  an- 
swer. The  property  attempted  to  be  con- 
veyed tliereby  la  described  as  "Salem  fraction 
of  lot  No.  2  In  block  No.  49;  Salem  lots  Nos. 
4,  5,  6,  and  7,  block  No.  49,  together  with  all 
and  singular  the  tenements,"  etc.  The  deed 
purports  to  be  based  upon  a  sale  for  delin- 
quent taxes  levied  upon  the  property  therein 
described  for  the  year  1880,  In  the  name  of 
W.  N.  Ladue,  from  whom  R.  Livingstone  de- 
raigns  his  title.  It  Is  further  alleged  that 
Ladue  fully  paid  and  discharged  all  taxes 
levied  upon  the  premises  described  in  the 
complaint  for  the  year  1890,  long  prior  to  the 
pretended   tax  sale.    It  Is  admitted  by   the 


reply  that  the  answer  sets  out  a  correct  copy 
of  the  tax  deed,  and  that  plalntift  claims  titte- 
by  virtue  thereof;  but  the  allegation  that 
Ladue  paid  the  taxes  for  1890  prior  to  the 
sale  Is  denied.  The  reply  fiu-ther  states  af- 
firmatively that,  before  the  commencement  of 
this  action,  Liadue  deeded  the  premises  in  con- 
troversy to  Livingstone,  but  that  the  latter 
had  full  knowledge  and  notice  of  phiintUf's 
title  at  the  time,  and  "that  plaintiff  paid  on 
the  27th  day  of  June,  1891,  the  sum  of  $135 
to  the  sheriff  of  Marion  county,  Oregon,  as 
the  consideration  for  such  deed,  the  same  be- 
ing the  amount  of  taxes  delinquent  against 
the  lands  in  question  herein,  but  the  defend- 
ant or  the  said  Ladue  or  said  Livingstone  has 
not  paid  the  same,  nor  any  part  thereof,  nor 
offered  to  do  so."  A  motion  was  Interposed 
by  defendant  for  Judgment  on  the  pleadings, 
dismissing  the  action,  and  for  costs,  which 
being  sustained,  plaintiff  appeals,  and  assigns 
the  action  of  the  court  In  this  regard  as  er- 
ror. 

.T.  A.  Carson,  for  appellant  O.  O.  Bing- 
ham, for  respondent. 

WOLVERTON,  J.  (after  staUng  the  facts). 
If,  from  the  state  of  the  pleadings,  It  appears 
that  plaintiff  is  not  entitled  to  any  relief 
against  the  defendant,  it  must  be  admitted 
that  the  motion  was  properly  allowed.  Plaln- 
.tlff's  title  to  the  premises  in  controversy  de- 
pends entirely  upon  the  tax  deed,  a  copy  of 
which  is  appended  to  and  made  a  part  of  the 
answer.  But,  in  case  of  failure  of  title  from 
that  source,  be  claims  the  right  to  recover 
from  defendant  the  amount  of  the  taxes  stand- 
ing delinquent  against  the  premises,  at  the 
date  of  such  sale,  and  which  constitutes  the 
consideration  for  the  deed.  The  amount  is 
alleged  to  be  $133,11.  It  Is  conceded  by  the 
parties  that  the  description  of  the  premises 
in  the  notice  of  sale  and  deed  is  correctly 
copied  from  the  assessment  roll  for  Marion 
county  for  the  year  1890.  The  assessor  Is  re- 
quired. In  the  preparation  of  the  assessment 
roU  touching  landed  property,  to  set  down, 
in  separate  columns,  according  to  the  best 
information  he  can  obtain:  "(l)  The  names 
of  aU  the  taxable  persons  In  bis  county;  (2)  a 
description  of  each  tract  or  parcel  of  land  to 
be  taxed,  specifying  under  separate  heads  the 
township,  range,  and  section  in  which  the  land 
lies,  or,  tC  divided  Into  lots  and  blocks,  then 
the  number  of  the  lot  and  block;  (3)  the  num- 
ber of  acres  and  parts  of  an  acre,  as  near 
as  the  same  can  be  ascertained,  unless  the 
land  be  divided  into  blocks  and  lots;  (4)  the 
full  cash  value  of  each  parcel  of  land  taxed." 
"If  the  land  assessed  be  less  or  other  than  a 
subdivision  according  to  the  United  States 
survey,  unless  the  same  be  divided  Into  lots 
and  blocks,  so  that  It  can  be  definitely  de- 
scribed, it  shall  be  described  by  giving  the 
boundaries  thereof,  or  in  such  other  manner 
as  to  make  the  description  certain."  Hill's 
Ann.  Laws  Or.  §  2770,  subds.  1-4;  Id.  §  2773. 
By  section  2823  the  sheriff  is  required  to  exe- 
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cute  to  the  purchaser  "a  deed  of  conveyance 
reciting  or  stating  a  description  of  the  prop- 
erty sold,  as  described  In  the  assessment  roll." 
All  these  provisions  may  be  said  to  be  manda- 
tory, and  the  officers  are  bound  strictly  to  their 
observance.  It  Is  clear  that  all  land,  unless 
■divided  Into  lots  and  blocks,  shall  be  so  desig- 
nated, either  by  legal  subdivisions  or  by  metes 
.and  bounds,  as  to  make  the  "description  cer- 
:taln." 

But  it  is  contended  that,  If  the  land  Is  di- 
vided into  lots  and  blocks,  then  It  is  sufficient 
to  give  the  number  of  the  lot  and  block, 
whether  the  property  assessed  consists  of  an 
entire  lot  or  less.  If  divided  into  lots  and 
■blocks,  the  acreage  may  be  omitted  (subdivi- 
sion 3,  $  2770,  supra);  but,  unless  It  is  so 
divided  "that  It  can  be  definitely  described,  it 
shall  be  described  by  giving  the  boundaries 
(hereof  (section  2773,  supra).  We  think  the 
right  Interpretation  of  this  latter  section  Is 
that  if  land  is  so  situated  that  it  cannot  be 
t'oiTCctly  described  by  legal  subdivisions,  or  by 
lots  and  blocks,  then  it  must  be  described  by 
ractes  and  bounds,  or  iu  such  other  manner 
as  to  make  the  description  certain.  The  land 
is  described  in  ttie  assessment  roll  and  the 
•deed  as  "Salem  fraction  of  lot  No.  2  in  block 
No.  49."  The  property  sought  to  be  recover- 
ed is  an  undivided  one-half  of  a  part  only  of 
said  lot,  or  22  feet  and  7  Inches  by  ltj5  feet 
thereof.  Does  the  deed  contain  such  a  de- 
scription aa  will  operate  to  convey  the  inter- 
est sought  to  be  recovered?  The  word  "frac- 
tion"' Imports  "a  fragfnent;  a  separate  por- 
tion; a  disconnected  part."  Cent.  Diet.  Black, 
In  his  Law  Dictionary,  defines  it  as  "a  frag- 
ment or  broken  part;  a  iMrtlon  of  a  thing, 
less  than  the  whole."  The  word  is  used  to 
designate  a  fragmentary  part  of  a  whole,  dls- 
•connected  and  distinct  within  itself,  rather 
than  an  undivided  interest;  a  several,  not  a 
Joint,  interest.  So  that,  looking  to  the  deed, 
-and  finding  the  premises  described  as  "frac- 
tion of  lot  No.  2,"  there  would  be  no  sugges- 
tion that  an  undivided  interest  in  such  lot 
was  Intended  to  be  conveyed.  But  the  plain- 
tiff seeks  not  only  to  recover  an  undivided  in- 
-terest,  but  an  undivided  Interest  in  a  frac- 
tional part  of  the  lot,  and  looks  to  the  deed 
In  support  of  his  title.  It  cannot  be  said 
■that  the  less  Is  included  in  the  greater,  as 
the  word  "fraction"  is  an  Indefinite  term, 
and  the  idea  of  an  undivided  Interest  is  not 
Imparted  by  its  usol  The  term  used  Is 
"fraction  of  lot  No.  2,"  not  "fractional  lot 
No.  2."  The  latter  would  Imply  a  lot  of  less 
dimensions  than  a  full  lot,  but  the  former  is 
Indicative  of  -a.  part  less  than  the  whole.  It 
lias  been  held  that  the  grant  of  a  specific 
■quantity  of  land,  parcel  of  a  larger  tract, 
which  fails  to  locate  the  quantity  so  con- 
Teyed  by  a  sufficient  description,  makes  the 
grantee  a  tenant  in  common  with  the  gran- 
tor. Schenck  t.  Evoy,  24  Cal.  110;  Law- 
rence V.  Ballou,  37  Cal.  518.  A  deed,  how- 
ever, which  purports  to  describe  a  specific 
^ract,  giving  the  number  of  acres,  and  calling 


it  a  parcel  of  a  larger  tract,  the  calls  of  which 
fall  to  describe  the  tract  Intended  to  be  con- 
veyed or  other  tract,  does  not  operate  even 
to  convey  an  undivided  Interest.  Grogan  v. 
Vache,  45  Cal.  610.  The  deed  under  consid- 
eration does  not  purport  to  convey  a  definite 
quantity  out  of  a  larger  tract,  neither  does  it 
describe  any  particular  parcel  of  lot  No.  2; 
so  that  it  could  not  be  construed  as  convey- 
ing any  interest  in  such  lot,  either  undivided 
or  several.  As  It  regards  ordinary  convey- 
ances, the  description  of  the  premises  sought 
to  be  conveyed  must  be  sufllclently  definite 
and  certain  as  to  enable  the  land  to  be  iden- 
tified; otherwise,  they  are  void  for  uncer- 
tainty. With  the  deed  before  us,  it  is  impos- 
sible to  ascertain  what  was  meant  to  be  con- 
veyed. There  is  an  Inexplicable  uncertainty 
in  the  description,  amounting  to  a  patent  am- 
biguity, and,  measured  by  the  niles  which 
govern-  in  ordinary  transfers  of  title,  the  deed 
conveys  nothing.  2  Devi.  Deeds,  §  1010;  Wil- 
liams V.  Railway  Co.,  50  Wis.  71,  5  N.  W.  482. 

It  Is  claimed  that  greater  strictness  is  re- 
quired in  the  description  of  land  to  be  con- 
veyed by  a  tax  deed  than  is  the  case  with 
voluntary  deeds.  Whether  this  Is  so  or  not, 
it  Is  clear  that  it  must  be  so  described,  and 
with  such  accuracy,  that  it  can  be  ascertain- 
ed and  Identified  with  ordinary  and  reason- 
able certainty.  2  DevL.Deeds,  §  1405.  Such 
is  not  the  case  here,  and  the  deed  cannot  be 
upheld  as  a  transfer  of  title.  The  descrip- 
tion is  so  vague  and  Indefinite  that  it  falls  to 
iwlnt  out  any  parcel  of  land,  and  it  is  abso- 
lutely impossible,  by  any  rules  of  construc- 
tion known  to  the  law,  to  apply  It  to  the  land 
which,  plaintiff  seeks  to  recover,  nor  are  the 
defects  such  as  may  be  cleared  up  by  parol 
evidence.  See  Johnson  v.  Lumber  Co.,  52 
Wis.  405,  9  N.  W.  464;  Larrabee  v.  Hodg- 
klns,  58  Me.  413;  Eonkendorff  v.  Taylor's 
Lessee,,  4  Pet.  349;  Smith  v.  Blacklston 
(Iowa)  47  N.  W.  1075;  Brickey  v.  English, 
129  111.  ($46,  22  N.  E.  854;  Wllkins  v.  Tonrtel- 
lott,  28  Kan.  825;  Griffin  v.  Creppln,  60.  Me. 
270;  Roberts  v.  Deeds,  57  Iowa,  320,  10  N. 
W.  740;  Brlnson  v.  Lasslter,  81  Ga.  40,  6  S. 
B.  468;  People  v.  Flint,  39  Cal.  670;  Black, 
Tax  Titles,  §  405. 

There  being  a  failure  of  title,  the  question 
remains,  should  the  plaintiff  recover  the 
amount  of  taxes  paid  as  the  consideration  of 
IheUeed?  It  Is  provided  by  section  2823,  Hill's 
Ann.  Laws  Or.,  that  "in  any  action,  suit,  or  pro- 
ceeding for  the  recovery  of  lands  sold  for  taxes, 
except  in  cases  where  the  taxes  have  been 
paid,  or  the  land  redeemed  as  provided  by  law, 
the  defendant  or  party  claiming  to  be  the  own- 
er, as  against  the  holder  of  the  tax  title,  must, 
with  his  answer,  tender  and  pay  into  court  the 
amount  of  the  taxes  tor  the  payment  of  which 
the  lands  were  sold,  together  .with  Interest 
thereon  at  twenty  per  centum  per  annum  from 
the  date  of  the  sale  to  the  date  of  the  said  tax 
deed,  together  with  the  sherlfTs  fees  for  mak- 
ing said  certificate  and  sheriff's  deed,  and  also 
any  taxes  the  purchaser  may  have  paid  on  said 
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lanrii,  wltb  Interest  thereon  from  the  date  of 
payment  to  the  date  of  flllng  said  answer,  for 
the  benefit  of  the  holder  of  said  tax  deed,  his 
lieirs  or  assigns,  in  case  said  tax  title  should 
fail  in  said  action,  suit,  or  proceeding."  The 
proceeding  here  provided  for,  or,  rather,  the 
remedy  established  in  favor  of  the  purchaser  at 
a  tax  sale,  is  supported  upon  the  principle  that 
tlie  purchaser,  through  the  instrumentality  of  the 
deed,  though  irregular  and  Ineffectual  to  con- 
vey title  through  failure  of  the  proper  officers 
to  comply  -with  the  statutoi^  regulations  touch- 
tog  the  assessment  of  proper^  and  collection  of 
taxes,  acquires  a  lien  upon  the  property  to  the 
extent  of  the  taxes,  for  the  payment  of  which 
the  land  was  sold.  The  sale  of  real  property 
under  the  provisions  of  the  assessment  laws 
conveys  to  the  purchaser,  subject  to  redemp- 
tion, all  the  estate  or  interest  of  the  owner. 
Hill's  Ann.  Laws  Or.  |  2821.  The  owner  may 
redeem  within  two  years  from  the  day  of  sale, 
by  repaying  the  purchase  money,  with  certain 
interest  and  costs.  Section  2S20.  But,  if  he 
does  not  redeem  within  that  time,  the  sherift 
may  execute  to  the  pm-chaser  a  deed,  and  there- 
after, if  the  proceedings  have  been  regular,  and 
the  deed  properly  executed,  the  delinquent  is 
without  remedy  to  recover  back  the  property  so 
sold  for  taxes;  but,  should  the  tax  title  fail, 
the  effect  of  section  2823  is  to  permit  a  redemp- 
tion, notwithstanding  the  deed,  but,  in  order  to 
do  this,  he  is  required  to  repay  the  amount  of 
taxes  for  which  the  land  was  sold.  In  such 
case  the  deed  of  the  sheriff  conveys  to  the  pur- 
chaser the  Interest  of  the  coimty  in  the  prop- 
erty, and,  where  the  title  proves  defective,  a 
lien  is  created  in  favor  of  the  purchaser  l^  hi- 
directlon;  and  this,  by  reason  of  the  fact  that 
the  delinquent  is  without  remedy,  except  upon 
the  conditions  imposed  by  the  statute.  There 
appears  to  lie  no  direct  provision  In  the  statute 
making  taxes  a  lien  upon  real  property,  and 
it  Is  doubtful  whether  any  such  lien  exists  in 
this  state.  But  we  think  the  effect  of  the  pro- 
visions herein  cited  is  to  create  a  lien  in  favor 
of  a  purchaser  from  the  day  of  his  purchase; 
that  is  to  say,  the  county,  through  the  sheriff, 
transfras  to  the  purchaser  its  interest  In  the 
premises,  and,  if  redemption  is  had,  the  pur- 
chaser Is  as  much  entitled  to  the  amount  of  the 
taxes  paid,  with  interest  and  costs,  as  the 
county  was  entitled  to  the  tax  In  the  first  in- 
stance. This  does  no  injustice  to  the  taxpayer, 
for,  so  long  as  there  is  a  legitimate  tax  stand- 
ing against  him,  he  ought  not  to  be  permitted  to 
avoid  a  tax  deed  which  is  without  i>otency  to 
carry  the  title,  on  accoimt  of  irregularities  in 
the  proceedings,  without  first  reimbursing  the 
purchaser.  So  that  If  he  would  relieve  himself 
of  the  incubus  of  an  insufficient  tax  deed, 
through  the  interposition  of  the  courts,  he  must 
tender  the  taxes,  imiess  they  have  been  paid 
or  the  land  redeemed. 

But  the  rule  has  Us  limitations,  and  It  Is  not 
in  every  instance  where  the  tax  title  fails  that 
the  landowner  Is  required  to  tender  the  taxes 
paid  by  the  purchaser  before  he  is  entitled  to 
recover  as  against  the  tax  deed.    If  the  tax 


itself  were  vicious,  or  such  that  the  legislature 
could  not  lawfully  impose  upon  the  person  or 
property,  the  tender  could  not  be  required,  as 
it  would  result  in  a  lawless  exaction,  which  the 
state  would  be  without  power  to  compel,  either 
directly  or  indirectly.  Cooley,  Tax'n,  651,  552; 
Hart  V.  Henderson,  17  Mich.  218;  Sinclair  t. 
I-earned,  51  Mich.  335,  16  N.  W.  672;  Powers 
V.  Larabee  (N.  D.)  49  N.  W.  724;  Black,  Tax 
TiUes,  $  438;  West  v.  Cameron,  39  Kan.  73S, 
18  Pac.  8D4.  And  it  seems  that  where  the  de- 
scription is  so  vague  and  indefinite  as  not  to  be 
the  means  of  describing  any  lands,  and  there-, 
fore  insufficient  for  the  purposes  >  of  assessment, 
and  the  deed  Is  without  efficacy  for  the  same 
reason,  the  county  acquires  no  interest  in  the 
laud  by  virtue  of  the  assessment,  and  hence 
<!aunot  create  or  transfer  a  lien  to  the  purchaser 
for  the  taxes  for  which  the  land  is  sold  by  a 
deed  which  is  ineffectual  hi  itself  to  Identify 
such  land.  The  doctrine  of  caveat  emptor  ap- 
plies to  such  a  purchaser,  and  he  acquires  noth- 
ing, because  the  county  conveys  nothing  by  its 
deed.  The  very  corpus  involved  m  the  trans- 
action Is  not  identified  for  any  purpose.  So,  it 
cannot  be  said  that  the  county,  through  the  in- 
strumentality of  the  assessment,  sale,  and  deed, 
has  transferred  to  or  created  a  lien  for  the 
taxes  paid  in  favor  of  the  purchaser.  The  case 
contemplated  by  the  statute  is  analogous  to  the 
equitable  transfer  of  a  mortgage  security  to  the 
purchaser  at  a  void  judicial  sale,  under  an  in- 
valid foreclosure  proceeding,  or  the  subrogation 
of  the  purcliaser  to  the  rights  of  the  llenholder. 
But,  if  the  lien  is  void  In  the  first  Instance,— 
that  is  to  say,  If  the  property  is  so  imperfectly 
described  as  to  give  no  lien,— the  void  Judicial 
sale  Is  without  potency  for  the  equitable  trans- 
fer of  a  Hen  to  the  purchaser,  because  none 
ever  existed,  and  the  proceeding  cannot  create 
one.  In  support  of  these  views,  see  Roberts 
y.  Deeds,  supra;  Early  v.  Whittingham,  43 
Iowa,  162,  and  Powers  v.  Larabee  (N.  D.)  49 
N.  W.  724. 

In  the  present  case  the  land  was  not  suffi- 
ciently Identified  for  the  purposes  of  assess- 
ment, and  the  county  acquired  no  lien,  even 
If  the  statute  gives  one  upon  the  property  for 
taxes  levied  upon  it  or  otherwise  (Black,  Tax 
Titles,  |§  112,  184;  City  of  Jefferson  v.  Whip- 
ple, 71  Mo.-  519);  and  the  deed  was  powerless 
to  transfer  such  supposed  lien  to  the  plaintiff, 
much  less  to  create  one'  in  his  favor  for  the 
taxes  paid  as  the  )  urchase  price  of  the  prem- 
ises. Now,  It  is  apparent  from  what  has  been 
said  that  defendant  was  not  required  to  tender 
the  amount  of  the  alleged  taxes  for  the  pay- 
ment of  which  the  land  was  attempted  to  be- 
sold,  before  he  could  be  permitted  to  contest  the 
title  of  plaintiff  under  his  tax  deed ;  hence  the 
leisue  attempted  to  be  raised  by  the  reply  In 
that  regard  becomes  Immaterial.  So  does  the 
Issue  raised  by  a  denial  of  the  allegation  in  the 
answer  to  the  effect  that  Ladue  paid  the  taxes 
for  the  year  1890  prior  to  the  day  of  sale.  The 
question,  then,  recurs  as  to  whether  the  deed 
will  support  the  title  which  plaintiff  alleges  that 
he  possesses.    We  have  seen  that  It  will  not; 
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hence  tbe  motion  for  Judgment  on  the  pleadings 
waa  properly  allowed.    . 

Other  questions  are  raised  by  the  record, 
touching  irregularities  In  the  tax  proceedings, 
sale,  and  deed,  which  it  is  claimed  renders  the 
tax  title  void;  but,  under  the  view  we  have  tak- 
en, they  all  become  immaterial,  and  for  this 
reason  we  have  refrained  from  discussing  them. 
Affirmed. 


(30  Or.  205) 

BBIDAIi  VEIL  LUMBERING  CO.  T. 
JOHNSON. 

(Supreme  Court  of  Oregon.     Not.  9,  1806.) 

Eminent  Domain— Public  Usb. 

A.  Inmbering  company,  organized  also  for 
the  construction  of  a  railroad,  which  has  con- 
structed and  has  in  opeiration  a  few  miles  of 
road  for  the  use  and  benefit  of  the  general  pub- 
lic in  carrying  freight  and  passengers,  may  ex- 
ercise the  power  of  eminent  domain  for  con- 
demning right  of  way,  though  the  road  is  built 
through  a  sparsely-settled  country,  without  any 
towns  or  other  railroad  at  its  termini,  and 
though  the  road  has  not  been  equipped  with 
coaches,  and  no  fare  has  been  charged  passen- 
gers. 

Appeal  from  circuit  court,  Multnomah 
county;  H.  Hurley,  Judge. 

Condemnation  proceedings  by  the  Bridal 
Veil  Lumbering  Company  against  D.  S. 
Johnson.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

This  Is  an  action  to  condemn  a  right  of 
Tsay  for  a  railroad.  The  defense  Is  that 
plaintiff  was  organized  for  the  operation  of  a 
SPwmlU  for  the  manufacture  of  lumber,  and 
the  proposed  railroad  is  intended  for  its  own 
private  use  and  benefit  in  connection  there- 
with, and  not  for  the  ordinary  purposes  of  a 
railroad  for  the  transportation  of  freight  and 
passengers,  and  that  therefore  the  use-  for 
which  the  land  is  required  by  the  plaintiff 
corporation  is  not  public,  so  as  to  Justify  the 
exercise  in  its  behalf  of  the  power  of  emi- 
nent domain.  The  cause  was  tried  without 
the  intervention  of  a  Jury,  and  on  July  31, 
1892,  the  court  filed  its  findings  of  fact  and 
conclusions  of  law,  from  which  it  appears 
that  plaintiff  was  incorporated  in  1S89;  that 
by  its  original  and  supplementary  articles 
of  incorporation  one  of  its  purposes  Is  that 
of  constructing  and  operating  a  railroad  tor 
the  transportation  of  freight  and  passengers 
from  Bridal  Veil,  Or.,  by  way  of  the  mill  of 
the  Bridal  Veil  Falls  Lumbering  Company 
to  the  center  of  section  1,  township  2  S.,  of 
range  7  E.  of  the  Willamette  meridian,  near 
the  base  of  Mt.  Hood,  In  the  state  of  Ore- 
gon, both  of  Its  terminal  points  being  in 
Multnomah  county;  that  it  was  not  organ- 
ized for  the  sole  purpose  of  operating  a  saw- 
mill, or  for  supplying  the  mill  with  saw  logs, 
or  for  constructing  and  maintaining  a  log- 
ging road  thereto;  that  a  portion  of  the  rail- 
road has  already  been  constructed,  and  so 
operated  and  maintained  that  "the  general 
public  have  had  the  use  and  benefit  thereof. 


for  the  transportation  of  freight  and  passen- 
gers, whenever  freight  was  offered  or  pas- 
sengers desired  to  ride";  and  that,  "so  far  as 
completed,  it  provides  means  of  transporta- 
tion useful  and  beneficial  to  the  people  liv- 
ing In  the  section  of  country  in  which  It  is 
built,"  and  "gives  to  them  and  persona  hav- 
ing business  in  that  vicinity  Improved  facili- 
ties for  the  transportation  of  freight  not  pos- 
sr«sed  before."  From  these  findings  the 
court  concluded,  as  a  matter  of  law,  that 
the  plaintiff  was  entitled  to  exercise  the 
power  of  eminent  domain.  A  sliort  time 
after  they  were  filed  the  defendant  moved 
for  additional  findings  of  fact,  and  present- 
ed a  series  of  proposed  findings,  some  of 
which  the  court  adopted.  From  these  it  ap- 
pears that  the  northern  terminus  of  that 
portion  of  plaintiff's  road,  as  located  and 
constructed,  is  at  the  sawmill  referred  to. 
about  two  miles  from,  and  at  an  elevation  of 
1,300  feet  above,  the  town  of  Bridal  Veil; 
that  no  line  or  route  of  the  proposed  road 
has  ever  been  surveyed,  located,  or  con- 
structed from  Bridal  Veil  to  the  sawmill; 
that,  as  surveyed  and  constructed,  it  extends 
a  distance  of  5%  miles,  to  lands  owned  by 
plaintiff;  that  the  southeastern  terminns  of 
the  route,  as  described  in  the  articles  of  in- 
corporation, is  near  the  base  of  Mt.  Hood, 
upon  land  owned  by  the  government  of  the 
United  States,  and  that  there  is  not,  at  or 
near  thereto,  any  town,  city,  or  settlement, 
or  other  railroad;  that  the  country  along 
such  route  Is  rough,  mountainous,  covered 
with  timber,  and  sparsely  settled,  and,  ex- 
cept the  town  of  Bridal  Veil,  tliere  is  at  no 
place  on  the  line  or  in  its  vicinity  any  town, 
city,  or  thickly -settled  neighborhood;  that 
the  plaintiff  has  connected  with  its  railroad 
no  freight  or  passenger  depots,  no  passen- 
ger coaches,  and  no  freight  cars,  except  th.it 
It  has  a  number  of  trucks,  on  one  of  which 
there  is  a  platform,  covered  In  time  of  rain: 
and  that  plaintiff  has  never  carried  over  its 
road  any  passengers  for  hire,  but  has  al- 
ways permitted  any  person  who  wished  to 
ride  on  its  trucks  to  do  so  w^ithout  charge. 
Among  the  findings  proposed  by  the  defend- 
ant, but  rejected  by  the  court,  is  one  to  the 
effect  that  the  principal  purpose  for  which 
that  portion  of  the  road  already  constructed 
was  built,  and  for  which  it  is  and  has  been 
used,  is  that  of  transporting  saw  logs  from 
the  lands  of  plaintiff  to  its  mill.  A  Judg- 
ment having  been  entered  upon  the  findings 
in  favor  of  plaintiff,  the  defendant  appeals. 

E.  B.  Watson,  for  appellant  Ei.  L.  Mc- 
Arthur,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  There  be- 
ing no  bill  of  exceptions  In  the  record,  the  only 
question  for  our  determination  is  whether  the 
findings  of  fact  support  the  judgment.  The 
right  of  emhieut  domain  Is  a  right  of  sovereign- 
ty, and  can  be  e.verclsed  only  by  legislative 
authority,   and  for  a  public  use  or   benefit 
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When,  therefore,  a  particular  corporation  claims 
the  right  to  take  private  property  without  the 
consent  of  the  otnier,  it  must  show,  not  only  a 
legislative  warrant,  but,  If  its  right  Is  challen- 
ged on  that  ground,  It  must  be  able  to  establish 
the  fact  that  the  enterprise  In  which  It  Is  enga- 
ged la  one  by  which  a  public  use  or  benefit  Is 
to  be  subserved  or  promoted,  so  that  such  tak- 
ing can  be  said  to  be  for  a  public,  and  not  a 
private,  use.  The  necessity  or  expediency  of 
taking  private  property  for  public  use,  the  In- 
strumentalities through  which  it  may  be  done, 
and  the  mode  of  procedure,  are  legislative,  and 
not  judicial,  questions.  But,  whether  the  pro- 
posed use  thereof  Is  In  fact  public,  so  as  to  Jus- 
tajr  Its  taking  without  the  consent  of  the  own- 
er, has  always  l>een  a  question  for  the  courts 
to  determine;  and  In  doing  so  they  are  not  con- 
fined to  the  description  of  the  objects  and  pur- 
poses of  the  corporation  as  set  forth  In  Its  ar- 
ticles of  Incorporation,  but  may  resort  to  evi- 
dence aliunde  showing  the  actual  business  pro- ' 
posed  to  be  conducted  by  It.  Lewis,  Em.  Dom. 
§  158;  In  re  Niagara  Falls  &  W.  R.  Co.,  108 
N.  y.  375, 15  N.  E.  429;  Raih-oad  Co.  v.  Wlltse, 
116  lU.  449,  6  N.  E.  49.  Now,  hi  this  case, 
from  the  findings  of  fact.  It  clear^  appears  tbat 
plaintiff  Is  a  corporation  organized  for  the  con- 
struction of  a  railroad  for  the  transportation  of 
freight  and  passengers,  and  therefore  sections 
3239,  3340,  HlU's  Ann.  Laws,  invests  it  with 
authority  to  exercise  the  power  of  eminent  do- 
main. If  the  use  it  Intends  to  make  of  the  prop- 
erty sought  to  be  taken  Is  hi  tact  public.  Bear- 
ing upon  this  question,  the  flndktgs  are  that  it 
has  already  constructed  5V&  miles  of  road,  and 
Is  now  and  has  been  operating  the  same,  for 
ttie  use  and  benefit  of  the  general  public,  In  car- 
rying freight  and  passengers;  and  there  Is 
nothing  in  the  record  anywhere  to  indicate  that 
the  road  has  ever  been  nsed^  or  Is  Intended  to  be 
used,  for  any  other  or  different  purpose,  or  that 
It  was  built  or  intended  for  a  logging  road,  or 
has  ever  been  used  for  that  purpose,  or.  In  fact, 
that  It  Is  In  any  way  connected  with  or  a  part 
of  the  mill  enterprise,  or,  Indeed,  except  by  In- 
ference, that  It  belongs  to  Qie  mill  company. 
We  are  therefore  unable  to  say  that  the  court 
was  in  error  In  holding  that  the  railroad  of 
plaintiff  Is  public,  so  as  to  justly  the  exercise 
In  Its  behalf  of  the  power  of  eminent  domain. 
The  fact  that  It  has  not  been  fully  completed 
between  the  termini  indicated  in  its  articles  of 
Incorporation,  or  that  there  Is  at  present  no 
town,  city,  or  settlement,  or  other  railroad,  at 
its  proposed  southeastern  terminus,  or  that  Its 
proposed  route  is  through  a  rough,  mountain- 
ous, and  sparsely-settled  country,  or  that  the 
plaintiff  has  not  yet  fully  equipped  the  road,  or 
supplied  itself  with  complete  and  perfect  ter- 
minal facilities,  or  that  it  has  not  charged  the 
passengers  upon  its  railroad  any  fare,  does  not 
affect  its  right  to  exercise  the  power  of  eminent 
domain.  The  question  of  public  use  is  not  de- 
termined, as  a  matter  of  law,  by  any  of  these 
things,  but  by  the  fact  that  the  proposed  road 
Is  intended  as  a  highway,  for  the  uw  of  the 
public.  In  the  transportation  of  freight  and  pas- 


sengers. And  It  can  make  no  difference  that 
Its  use  may  be  limited  by  circumstances  to  a 
small  part  of  the  community.  Its  character  la 
determined  by  the  right  of  the  public  to  use  It, 
and  not  by  the  extent  to  which  that  right  is  ex- 
ercised. De  Camp  y.  Railroad  Co.,  47  N.  3. 
Law,  43;  Phillips  v.  WatSoil,  63  Iowa,  28,  18 
N.  W.  659;  Ross  v.  Davis,  07  Ind.  79.  If  ev- 
ery one  having  occasion  to  use  the  road  as  a 
passenger,  or  for  the  transportation  of  freight, 
may  do  so,  and  of  right  may  require  the  plain- 
tiff to  serve  him  in  that  respect,  it  is  a  public 
way,  although  the  number  actu.ally  exercising 
the  right  Is  very  small.  The  findings  of  th« 
court  show  that  the  enterprise  In  which  plain- 
tiff Is  engaged,  and  for  which  It  requires  the 
land  In  question.  Is  of  this  character,  and  there- 
fore we  have  no  alternative  but  to  aflirm  the 
Judgment  In  doing  so,  however,  we  do  not 
desire  to  be  understood  as  holding  tbat  a  rail- 
road constructed  by  a  mill  company  for  the  evi- 
dent purpose  of  transporting  logs  to  its  mill  can 
Isecome  a  public  highway,  so  as  to  Justify  the 
exercise  of  the  power  of  eminent  domain  In  Its 
behalf,  because  of  any  declaration  in  its  articles 
of  Incorporation  to  that  effect,  or  on  account  of 
any  right  of  the  public  to  use  It  for  the  trans- 
portation of  freight  and  passengers.  No  such 
question  Is  presented  by  this  record.  The  find- 
ings of  the  court,  by  which  we  are  bound,  nega- 
tive such  an  hiference,  and  this  decision  is 
based  upon  the  facts  as  foimd  by  the  court  be- 
low. The  Judgment  must,  therefore,  be  af- 
firmed. 


(32  Or.  372) 
STATE  ex  rel.  McCAIN  v.  METSCHAN, 
State  Treasurer.' 

(Supreme  Court  of  Oregon.     Nov.  0,  189S.) 

Plbadino  —  Dbhurrbr  —  Parties  —  Action    vz 
Stats— CosRTiTUTioNAi,  Law — Location 

OP  POBLIO  iNSTITin'IONS. 

1.  Under  Hill's  Ann.  Laws,  |  68,  providing 
that  a  demurrer  shall  be  disregarded  unless  it 
distinctly  specifies  the  grounds  of  ibjection,  a 
demnrrer  for  want  of  necessary  parties  must 
point  out  in  some  definite  way  those  who  should 
UBve  been  made  parties,  but  were  not,  and  a  de- 
murrer on  the  gemerai  ground  ttiat  "there  is  a  de- 
fect of  parties  plaintiiT  and  defendant"  is  in- 
■ufficient. 

2.  Where  the  determination  of  an  action  te 
enjoin  the  payment  of  a  state  warrant  depends 
entirely  on  questions  of  law,  the  action  will  not 
be  dismissed  on  appeal  because  it  does  not  ap- 
pear from  the  record  whether  or  not  the  holder 
of  the  warrant  is  a  party,  the  gnestlon  not  be- 
ing presented  by  the  pleadings. 

3.  An  acti(»i  may  be  maintained  in  the  name 
of  the  state,  on  relation  of  a  district  attorney, 
to  enjoin  the  payment  of  money  from  the  state 
treasury  on  cc  warrant  Issued  in  pursuance  of 
an  act  of  the  le^siature  which  is  claimed  to  be 
in  violation  of  the  state  constitution. 

4.  The  act  of  the  legislature  (Laws  1893,  p. 
136)  authorizing  the  establishment  and  mainte- 
nance by  the  state  of  a  branch  insane  asylum  at 
some  point  in  eastern  Oregon  is  in  violation  of 
Const,  art.  14,  §  3,  providing  that  "all  public  in- 
stitutions of  the  state,  hereafter  provided  for 
by  the  legislative  assembly,  shall  be  located  at 
the  seat  of  government." 

6.  An  injnry  to  the  state  by  the  payment  et 


>  Behearing  pending. 
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money  from  its  treasury  nnder  the  proTisione  of 
said  act  will  be  conclusirely  presumed,  and  such 
payment  enjoined. 

Appeal  from  circuit  court,  Marlon  county;  H. 
H.  Hewitt,  Judge. 

Action  by  tlie  state,  on  relation  of  James  Mc- 
Cain, as  district  attorney  for  tlie  Tlilrd  judicial 
district,  against  Plill.  Metschan,  state  treasurer. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  C.  Moreland,  for  appellant.  Henry  D.  Roy- 
ner,  W.  W.  Thayer,  H.  J.  Bigger,  and  S.  L. 
Hayden,  Dist  Atty.,  for  respondent. 

BEAN,  J.  This  is  a  suit,  commenced  by 
the  district  attorney  of  the  Third  judicial  dis- 
trict, in  the  name  of  and  on  belialf  of  the  state, 
to  enjoin  the  defendant,  as  state  treasurer,  from 
paying  a  $25,000  state  -warrant,  issued  on  ac- 
coimt  of  the  purchase  of  certain  land  in  Union 
county  for  the  site  of  an  insane  asylum,  under 
an  act  of  the  legislature  of  1893  (Laws  1893,  p. 
136),  on  the  ground  that  the  act  in  question 
is  void,  because  In  contraTentlon  of  the  provi- 
sion of  the  constitution  locating  such  institution 
at  the  seat  of  government.  A  demurrer  to  the 
information,  for  the  reason  that  it  does  not 
state  facts  sufBdent  to  constitute  a  cause  of 
suit,  and  "that  there  is  a  defect  of  parties 
plaintiff  and  defendant,"  was  overruled;  and, 
defendant  declining  to  plead  further,  a  decree 
•was  entered  as  prayed  for  in  the  informatigu, 
and  hence  this  appeal. 

In  support  of  the  demurrer  it  Is  contended 
that  there  is  a  defect  of  parties  defendant,  be- 
cause the  owner  of  the  warrant,  the  payment 
of  wliich  Is  sought  to  be  enjoined.  Is  not  a  party 
to  the  suit  If  this  is  true,  and  the  objection 
had  been  properly  taken,  it  would  have  been 
fatal.  The  rule  undoubtedly  is  tliat  the  owner 
of  a  state  or  county  waiTant  Is  a  necessary 
party  to  a  suit  to  ^oln  Its  payment,  and  In 
some  Instances  the  courts,  deeming  him  an  in- 
dispensable party,  refuse  to  proceed  to  a  final 
determination  of  such  a  suit  until  he  Is  brought 
in,  although  the  paities  to  the  record  make  no 
objection  on  tliat  account,  or  even  consent  to 
proceed  without  him.  City  of  Anthony  v. 
State,  40  Kan.  246,  30  Pac.  488;  Bule  v.  Cun- 
ntagham  (Tex.  Civ.  App.)  29  S.  W.  801;  King 
V.  Commissioners'  Court  (Tex.  Civ.  App.)  30  S. 
W.  257;  State  v.  Anderson,  5  Kan.  90;  Gra- 
ham V.  City  of  Minneapolis,  40  Minn.  436,  42 
N.  W.  291;  Channel  Co.  v.  Bruly,  4.5  Tex.  6; 
Board  v.  Railway  Co.,  46  Tex.  316.  But  to 
this  case,  while  It  is  not  apparent,  from  the  face 
of  the  Information,  to  whom  the  waiTant  was 
Issued,  or  by  whom  it  was  owned  at  the  time 
the  suit  ■was  brought,  the  undertaking  and  or- 
der for  a  preliminary  Injunction  and  the  decree 
appealed  from  all  state  that  it  was  issued  to 
the  present  defendant;  so  that  the  court  would 
hardly  be  justified  to  holdtog  that  it  affirmative- 
ly appears  there  Is  a  defect  of  parties.  But, 
however  this  may  be,  the  demurrer  Itself  is  In- 
sufficient, both  In  form  and  substance,  to  raise 
the  question.  The  statute  provides  that  objec- 
tions apparent  uppn  the  face  of  the  complaint. 


other  than  such  as  go  to  the  Jurisdiction  of  the 
court  and  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  suit,  are  waiv- 
ed, unless  taken  by  demurrer  (Hill's  Ann.  Laws. 
{  71),  and  that  a  demurrer  shall  be  disregarded 
unless  It  distinctly  specifies  the  grounds  of  olv 
jectlon  (Id.  §  08).  At  common  law  a  demurrer 
for  want  of  necessary  parties  defendant  was 
required  to  potot  out,  either  by  name,  or  in 
some  other  definite  way,  from  the  facts  stated 
to  the  bill,  those  who  should  liave  l>een,  and 
who  were  not,  made  parties  to  the  suit,  so  as 
to  enable  the  platotlff  to  obviate  the  objei-tion 
by  bringing  them  to  (Stoiy,  Eq.  PL  g  543;  Dias 
V.  Bouchaud,  10  Paige,  445);  and  this  rule  has 
not  been  abrogated  by  the  provisions  of  the 
Code  (1  Rum.  Prac.  |  383;  1  Van  Santr.  PL 
75;  Durham  v.  Bischof,  47  Ind.  211;  Dewey 
V.  State,  91  Ind.  173;  Baker  v.  Hawkins.  29 
Wis.  576;  Kent  v.  Snyder,  30  OaL  666;  Ir- 
wtoe  V.  Wood,  7  Colo.  477,  4  Pac.  783).  Now, 
■the  language  of  the  demurrer  In  this  case  Is 
"that  there  Is  a  defect  of  parties  plaintiff  and 
defendant,"  and  this,  as  we  have  seen,  is  in- 
sufficient; 80  that  the  question  Is  not  raised  by 
the  demurrer,  nor  can  the  case  lie  classed  with 
those  to  which  the  courts  have  refused  to  pro- 
ceed to  the  determination  of  a  suit  to  enjoin  the 
payment  of  a  state  or  county  warrant  withont 
the  owner  or  holder  thereof  being  a  party  to  the 
suit.  As  already  suggested,  the  record  Indi- 
cates tliat  the  warrant  in  question  was  issued 
to  the  defendant,  and,  if  so,  there  is  no  defect  of 
parties.  Dorothy  v.  Pierce,  27  Or.  373,  41  Pac. 
668.  But,  whether  It  was  or  not,  the  questions 
tovolved  do  not  depend  upon  controverted  facts 
for  their  solution,  but  are  questions  of  law. 
which  have  lieen  ably  and  exliaustively  argued, 
and  can  be  deteimined  on  this  appeal  witixrat 
affecting  the  interests  of  the  warrant  bolder, 
should  he  prove  to  be  other  tlian  the  defendant, 
except  so  far  as  the  doctrine  of  stare  decisis 
may  apply  to  any  future  proceedtog  whicb  may 
be  instituted  by  him  to  enforce  its  ptayment. 
The  demurrer  for  want  of  proper  parties  was, 
therefore,  properly  overruled;  and  if,  by  ri'S- 
son  of  the  facts,  the  warrant  holder  sbouM 
have  been  made  a  party  to  the  suit,  either  on 
his  own  account  or  as  a  protection  to  the  d<.>- 
fendant,  it  should  have  been  made  apparent  by 
answer,  and,  if  necessary,  the  court  coold  have 
stayed  the  proceedings  untQ  be  could  be  brought 
in. 

It  Is  next  contended  tliat  the  Information 
does  not  state  facts  sufficient  to  authorize  a 
court  of  equity  to  Interfere  by  injunction  to 
restrain  the  payment  of  the  warrant  In  que;!- 
tion,  for  the  reason  that  it  does  not  appear 
that  the  state  would  be  pecuniarily  lnji«red  or 
damaged  by  the  construction  of  an  insane 
asylum  in  eastern  Oresion,  instead  of  nt  the 
jeat  of  government.  The  question  as  to  v^hen 
and  by  whom  a  suit  can  be  maintained  to  pre- 
vent the  construction  of  public  building;s  at 
a  place  other  than  the  seat  of  government  has 
been  before  this  court  several  times,  and  it 
has  been  held  that  a  private  Indlvldniil  can- 
not do  so  without  showing  some  special  In- 
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jui-y  to  himself  (Sherman  v.  Bellows,  24  Or. 
RW,  34  Pac.  540),  and  that  the  same  rule  ap- 
plies when  a  snit  Is  Instituted  in  the  name  of 
tlie  state  upon  his  relation  (State  v.  Pennoyer, 
20  Or.  205,  37  Pac.  906,  and  41  Pac.  1104; 
Slate  V.  Lord,  28  Or.  498,  43  Pac.  471).    But 
these  cases  are  not  In  iMlnt  in  the  present 
controversy.    The  one  first  referred  to  was  a 
suit  instituted  by  a  private  citizen  in  his  in- 
dividual capacity,  without  showing  any  spe- 
cial injui"y  to  himself;    and  the  other  was  a 
proceeding  against  the  board  of  commission- 
ers of  public  buldlngB  by  a  private  citizen, 
who  undertook  to  use  the  name  of  the  state 
without  authority,  and  was  decided  on  the 
ground  that  it  was  not  brought  by  nor  against 
tlie  proper  parties.     But  this  is  a  suit  by  the 
state  in  its  sovereign  capacity  as  the  guardian 
of  the  rights  of  the  people,  Instituted  by  its 
executive  law  officer,  and  can,  in  our  opinion, 
.  he  maintained  without  showing  any  special 
injury  to   the  state.    It  is  enough  that  the 
public  funds  are  about  to  be  applied  in  a  man- 
ner prohibited  by  the  constitution.    At  com- 
mon  law    the   attorney   general   of   England 
could,    by   information   In   the  name   of   the 
crown,  call  upon  the  courts  of  justice  to  pre- 
vent the  misapplication  of  funds  or  property 
raised  or  held  for  public  use,  and,  in  the  ab- 
sence of  statutory  regulations,  the  district  at- 
torney In  this  state  is  vested  with  like  pow- 
ers.   State  V.  Douglas  Co.  R.  Ck).,  10  Or.  198; 
Dollar   Sav.    Bank   v.    U.    S.,   19   Wall.   239. 
Indeed,  the  right  of  the  state,  through   its 
proper  officer,  to  maintain  such  a  proceeding, 
would  seem  to  be  one  of  the  necessary  in- 
cidents of  sovereignty.    Without  It  the  rights 
of  the  citizen  cannot  be  protected  or  enforced 
in  cases  where  he  Is  unable  to  act  for  him- 
self.   In  a  suit  by  an  individual  he  Is  required 
to  show  some  special  injury  to  himself;   and 
when,  as  In  this  case,  the  wrong  complained 
of  is  public  in  its  character,  affecting  no  one 
citizen  more  than  another,  it  is  Impossible  for 
him  to  do  so,  and  for  that  reason  he  is  with- 
out remedy,  although  be  may  be  Injured  In 
common  with  the  other  membei-s  of  the  com- 
munity.   In  such  cases  the  state  has  a  right, 
by   virtue  of  its  high  prerogative  power,   to 
call  upon  the  courts,  through  Its  proper  law 
officer,    to   protect   the   rights   of   its   X'^plc- 
And  to  support  a  proceeding  for  that  purpose 
it  is  sufficient  that  the  grievance  complained 
of  is  a  threatened  invasion  of  the  right  of 
the  people  to  determine  what  disposition  shall 
l)o   made  of  the  public  funds  exacted  from 
them  by  the  extraordinary  power  of  taxation. 
Now,   every  use  of  such  funds  In  violation 
of  the  provisions  of  the  constitution  or  organic 
law    must   necessarily   bt   of   this   character. 
The  legislature  is  but  an  Instrumentality  ap- 
pointed by  the  state  to  exercise  a  part  of  Its 
sovereign  powers.    In  that  capacity  it  holds 
the  public  funds  in  trust  for  the  people.    Ex- 
cept as  limited  by  the  constitution,  its  action 
within  its  legitimate  sphere  is  the  action  of 
the  people;   but,  when  It  undertakes  to  apply 
siu-h  funds  In  a  manner  or  at  a  place  prohib- 


ited by  the  organic  law.  It  is  not  only  ezef 
ctslng  a  power  expressly  withheld,  but  violat- 
ing Its  trust,  and  a  court  of  equity  will  inter- 
fere at  the  suit  of  the  sovereign  power  to  pre- 
vent or  restrain  such  an  application  without 
behig  required  to  show  any  other  injury.  It 
is  enough  that  the  threatened  disposition  Is 
In  violation  of  the  will  of  the  people,  as  ex- 
pressed in  the  supreme  law  of  the  land. 
There  are  some  dicta  in  paragraph  7  of  the 
opinion  in  the  case  of  State  v.  Lord,  28  Or. 
498,  43  Pac.  471,  In  which  the  writer  thereof 
did  not  concur,  apparently  In  conflict  with  this 
doctrine;  but  it  was  not  necessary  to  a  de- 
cision of  the  case,  and,  after  more  mature 
reflection,  we  are  now  all  agreed  that  it  was 
erroneous.  It  is  based  upon  the  false  prem- 
ises (1)  that  the  location  and  construction  of 
an  asylum  at  some  place  other  than  the  seat 
of  government  is  not  a  misapplication  of  the 
public  ftmds,  unless  It  appears  that  the  burden 
of  taxation  will  be  hicieased  by  so  doing;  and 
(2)  that  the  location  of  such  an  institution  is 
a  legislative  question.  Manifestly,  neither  of 
these  positions  is  sotmd.  .The  expenditure  of 
public  money  at  a  place  prohibited  by  the  con- 
stitution is  a  misapplication  thereof,  for  the 
simple  and  very  satisfactory  reason  that  it  is 
against  the  declared  will  of  the  people;  and 
the  location  of  a  public  institution,  within 
the  meaning  of  that  term  as  used  in  the  con- 
stitution, is  not  in  any  sense  a  legislative  ques- 
tion, but  has  been  determined,  by  the  people 
themselves.  A  sufficient  injury,  therefore,  to 
enable  the  state  in  its  sovereign  capacity  to 
call  upon  a  court  of  equity  for  relief  is  shown 
whenever  It  Is  made  to  appear  that  public 
funds  are  about  to  be  applied  to  a  use,  for 
a  purpose,  or  at  a  place  prohibited  by  the  con- 
stitution. We  conclude,  therefore,  that  the 
court  has  jurisdiction,  and  the  only  remain- 
ing question  is  whether  the  act  of  the  legis- 
lature authorizing  the  construction  of  an  in- 
sane asylum  In  eastern  Oregon  is  in  viola- 
tion of  the  provisions  of  the  constitution. 

By  section  1,  art.  14,  of  that  instrument.  It 
is  provided  that  the  legislature  shaU  not  have 
the  power  to  establish  a  seat  of  government, 
but  that  such  question  shall  be  submitted  to 
and  determined  by  the  people  at  the  polls. 
And  section  3  of  the  same  article  declares 
that,  when  the  seat  of  government  Is  so  es- 
tablished. It  shall  "not  be  removed  for  the 
term  of  twepty  years  from  the  time  of  such 
establishment,  nor  in  any  other  manner  than 
as  provided  in  the  first  section  of  this  article: 
provided,  that  all  the  public  institutions  of 
the  state,  hereafter  provided  for  by  the  leg- 
islative assembly,  shall  be  located  at  the  seat 
of  government."  Although  the  language  of 
the  section  quoted  Is  somewhat  Involved,  the 
evident  Intention  of  the  framers  of  the  consti- 
tution, and  of  the  people  when  they  adopted 
it,  was  to  declare  that  all  the  public  institu- 
tions of  the  state  thereafter  provided  for  by 
the  legislature  should  be  located  at  the  seat  of 
government.  It  amounts  to,  and  is.  In  effect, 
a  constitutional  location  ot  such  institutions, 
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and  the  only  power  rested  In  the  legUlature 
to  to  determine  the  necessity  for  and  the 
amonnt  of  money  to  be  used  in  their  construc- 
tion and  maintenance.  Any  attempt  by  that 
body  to  expend  the  public  revenue  for  the 
erection  or  maintenance  of  such  an  institu- 
tion elsewhere  is  a  mere  nullity,  and  of  no 
more  force  or  validity  than  a  legislative  at- 
tempt to  change  the  seat  of  government.  All 
such  institutions  must  be  located  at  the  place 
designated  in  the  constitution,  although  it  may 
now  seem  desirable  to  do  otherwise,  until  the 
consent  of  the  people  is  obtained  in  the  form 
of  a  constitutional  amendment.  In  their  sov- 
ereign capacity  the  people  have  so  provided, 
and  no  other  power  can  alter  or  change  their 
decree.  That  an  Insane  asylum  is  a  public 
Institution  of  the  state,  within  the  meaniag 
of  tbe  constitution,  is  too  clear  for  argrument. 
In  view  of  the  practical  construction  of  that 
instrument  by  the  legislative  and  executive  de- 
partments for  almost.  If  not  quite,  a  quarter 
of  a  century,  as  evidenced  by  the  erection  of 
educational  Institutions  away  from  the  seat 
of  government,  it.  no  doubt  should  now  be 
construed  so  as  to  Include  only  such  Institu- 
tions as  are  strictly  governmental  in  their 
character.  But  an  asylum  for  the  Insane 
comes  clearly  within  this  construction.  When, 
therefore,  the  legislature  assumed  to  author- 
ize the  expenditure  of  the  public  funds  for 
the  erection  of  such  an  institution  in  eastern 
Oregon,  it  attempted  to  exercise  a  power  ex- 
pressly withheld  by  the  people,  and  an  Injury 
to  the  state  will  be  conclusively  presumed 
from  a  threatened  application  of  tbe  public 
funds  to  such  a  purpose.  It  follows  that  the 
decree  of  the  court  below  must  be  affirmed, 
and  it  is  so  ordered. 


(30  Or.  43S) 

COX  T.  ALEXANDER  et  aL' 

(Bnpreme  Court  of  Oregon.     Nov.  9,  1896.) 

Altbkatiuk  of  Isjstrumests— Acnox  ox  Notc — 

•JCDOMEST  FOR  AtTORSBT'8   FbCB— WhsS   PbOP- 

BR— Appbal — Abstract — Who  mat  Appeal. 

1.  Where  a  negotiable  note  has  a  blank  in  it, 
preceded  by  the  word  "at,"  the  payee  or  any 
bona  fide  bolder  may  insert  in  the  blank  the 
name  of  a  place,  so  as  to  make  it  payable  at 
■uch  place,  without  the  authority  of  the  maker. 

2.  In  an  action  on  a  note  providing  for  reason- 
able attorney's  fees,  in  which  defendant  raises 
an  issue  as  to  the  reasonableness  of  the  amount 
claimed,  and  the  jury  fail  to  include  in  tbe  ver- 
dict any  allowance  of  attorney's  fees,  It  will  be 
prvsumed  that  they  refused  to  allow  any  sum  as 
such,  and  the  court  cannot  render  judgment  for 
such  fees. 

3.  In  an  action  on  a  note  signed  by  a  firm 
composed  of  two  persons  and  by  one  of  the  part- 
ners, against  the  individual  partnera,  where  the 
court  properly  renders  a  judgment  against  each 
and  all  of  them,  under  Hill's  Ann.  Laws,  §§  60, 
246,  one  of  such  defendants  may  appeal  from 
the  judgment  agniust  him,  under  section  re6, 
which  provides  that  any  party  to  a  suit,  against 
whom  a  final  judgment  has  been  rendered,  oth- 
er than  a  judgment  by  confession  or  default, 
may  appeal  therefrom. 

4.  In  an  action  on  a  note,  defendant  pleaded 
a  "farther  and  separate  defense,"  and  tne  only 
question  involving  the  pleadings  was  as  to  such 

*  Rehearing  pending. 


part  of  the  answer,  to  which  there  was  no  re- 
ply. A  motion  by  defendant  for  indgment  on 
the  pleadings  waa  denied,  and  such  ruling  was 
sought  to  be  reviewed  on  appeal.  Hdd,  that 
the  abstract,  which  stated  the  general  nature  of 
the  pleadings,  and  contained  a  copy  of  the  sep- 
arate defense,  complied  with  Sup.  Ot.  Role  4 
(37  Pac.  vi.),  which  makes  it  incumbent  on  ap- 
pellant to  serve  a  printed  copy  of  so  much  of  the 
transcript  as  may  be  necessary  to  a  full  nnder- 
standing  of  the  questions  presmted. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  Norris  R.  Cox  agabist  Robert 
Alexander  and  others  on  a  promissory  note. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant Alexander  appeals.    Reversed. 

This  Is  an  action  by  Norris  R.  Cox  against 
Robert  Alexander,  John  Robertson,  and  G. 
W.  Wallace  to  recover  on  a  promissory  note 
alleged  to  have  been  executed  by  the  defend- 
ants to  one  Thomas  O'Day,  and  by  the  latter 
assigned  to  plaintiff.  The  answer,  after  deny- 
ing the  material  allegations  of  the  complaint, 
which  is  in  the  usual  form,  alleges:  That 
Robertson  and  Wallace  entered  into  negotia- 
tions with  G.  Kutschan,  S.  Walker,  and  D. 
Ogllvle  for  tbe  purchase  of  10,500  shares  of 
mining  stock,  agreeing  to  pay  therefor  ^.- 
ISO,  to  be  evidenced  by  the  defendants'  prom- 
issory note,  provided  Alexander  would  ratify 
and  confirm  stich  purchase,  and  also  agreed 
to  give  a  writing  In  the  form  of  a  promissory 
note,  with  the  understanding  that  It  should 
not  be  considered  as  tbe  note  of  the  defend- 
ants until  it  was  ratified,  confirmed,  and  ex- 
ecuted by  Alexander.  That,  in  pursuance 
of  such  agreement,  Bobertsou  and  Wallace 
delivered  to  the  persons  with  whom  such 
agreement  was  made  the  following  written 
Instrument:  "$3,150.  Portland,  Or ,  Aprtl  18. 
1893.  Ninety  days  after  date,  without  grace, 
we,  or  either  of  us.  Jointly  and  severally  prom- 
ise to  pay  to  the  order  of three  thou- 
sand one  hundred  and  fifty  dollars,  for  value 
received,  with  interest  after  date  at  the  rate 
of  eight  per  cent  per  annum  until  paid,  prin- 
cipal and  Interest  payable  in  U.  S.  gold  coin 
at ;  and  in  case  suit  or  action  is  Insti- 
tuted to  collect  this  note,  or  any  portion 
thereof,  we  or  I  promise  to  pay  such  addi- 
tional sum  as  the  coutt  may  adjudge  rea- 
sonable as  attorney's  fees  in  said  suit  or  ac- 
tion. [Signed]  Robertson  &  Alexander. 
John  Robertson.  Q.  W.  Wallace."  lliat 
Alexander  refused  to  ratify  or  confirm  the 
purchase,  or  to  execute  or  deliver  said  note, 
and  the  persons  with  whom  said  ccmtract  was 
made  failed  to  deliver  the  stock,  and  the  said 
negotiations  were  terminated.  That  subse- 
quently, without  authority  or  consideration 
therefor,  the  persons  to  whom  said  writing 
had  been  delivered  caused  it  to  be  perfected 
in  the  form  of  a  promissory  note,  and  indors- 
ed to  plaintiff  for  collection,  who  brought 
this  action  thereon.  "And,  for  a  further  and 
separate  defense  to  plaintilTs  complaint,  de- 
fendants allege  that  there  never  was  any 
value  or  consideration  passed  from  Thomas 
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O'Day,  or  any  one,  to  these  defendants  for 
said  note,  and  tbe  same  came  into  tlie  liands 
of  said  O'Day  wliolly  without  consideration, 
and  the  plaintiff,  at  tbe  time  the  same  was 
indorsed  and  transferred  to  him,  had  notice 
and  knowledge  that  the  same  was  wholly 
without  consideration."  The  reply  having 
put  in  issue  the  allegations  of  new  matter 
contained  in  the  answer,  except  the  separate 
defense  above  quoted,  a  trial  was  had,  result- 
ing In  a  verdict  for  the  amount  due  on  the 
note  only;  and  upon  the  issue  of  attorney's 
fee  the  court  found  that  $250  was  a  reason- 
able sum  therefor,  and  gave  judgment  on  the 
verdict,  and  also  for  such  attorney's  fee, 
from  which  the  defendant  Alexander  appeals. 

J.  M.  Bower,  for  appellant     Thos.  O'Day 
«ud  L.  H.  Tarpley,  for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts).  The 
plaintiCTs  counsel  moves  to  dismiss  the  ap- 
peal, contending  that  the  note  upon  which  the 
action  Is  founded,  having  been  signed  by  the 
firm  of  Robertson  &  Alex^der,  was  a  Joint 
obligation,  upon  which  the  court  rendered  a 
joint  judgment,  and,  this  being  so,  there  Is 
such  a  unity  of  interest  between  the  mem- 
bers of  sold  firm  as  to  bar  an  appeal  by  Alex- 
ander alone.     It  appears  from  the  complaint 
that    the   defendants    John    Robertson    and 
Robert  Alexander  are  co-partners  doing  busi- 
ness under  the  firm  name  of  Robertson  & 
Alexander,  and  that  the  note  In  question  is 
a  Joint  and  several  obligation;   and,  all  the 
defendants  having  appeared  in  the  action,  the 
court,  observing  the  provisions  of  the  statute, 
very  properly  rendered  Judgment  against  each 
and  all  of  them.      HlU's  Ann.  Laws,  fS  60, 
245.    Section  53C  provides  that  any  party  to 
an  action  or  suit,  against  whom  a  final  Judg- 
ment or  decree  has  been  rendered,  other  then 
a  judgment  or  decree  given  by  confession  or 
for  want  of  an  answer,  may  appeal  therefrom; 
and  Mr.  Black,  in  his  work  on  Judgments 
(volume  1,  §  237),  in  speaking  of  the  validity 
of  judgments  rendered  against  partners,  some 
of  whom  had  not  been  served  with  process, 
says,  "In  those  states,  however,  where  the 
•Joint  debtors  acts'  are  in  force.  If  not  all  the 
partners  are  served  with  process,  still  a  judg- 
ment may  be  rendered  against  the  firm,  to  be 
enforced  against  the  partnership  property  and 
the  Individual  property  of  the  partners  serv- 
ed."   In  Simpson  v.  Prather,  5  Or.  86,  it  is 
held  that  a  Judgment  against  one  party  only. 
Jointly  and  severally  bound  with  others,  was 
strictly  in  accordance  with  the  terms  fixed  by 
such  party  in  the  written  instrument  which 
was  the  foundation  of  the  action.     To  the 
some  effect,  see,  also,  Sears  v.  McGrew,  10 
Or.  48;  Hamm  v.  Basche,  22  Or.  513,  30  Pac. 
501.     In  Estis  v.Trabue,  128  U.  S.  226,  9 
Sup.  Ct.  59,  Mr.  Justice  Blatchford,  In  com- 
menting upon  a  writ  of  error  taken  out  In  the 
uame  of  a  firm  as  plaintiffs  in  error,  without 
indicating  in  such  writ  the  individuals  com- 
posing the  firm,  says,  "It  is  well  settled  that 
tbls  court  cannot  take  jurisdiction  of  a  writ  of 


error  which  describes  the  parties  by  the  name 
of  a  firm,  or  which  designates  some  of  the  par 
ties  by  the  expression  of  '&  Co.,'  or  the  ex 
pression  'and  others,'  or  any  other  way  than 
by  their  Individual  names."  The  individual 
name  of  the  appellant  having  been  stated  in 
the  pleadings,  and  the  Judgment  being  sev- 
eral, the  record  discloses  that  the  appeal  was 
perfected  by  one  having  a  substantial  inter- 
est in  the  controversy,  which  will  be  affected 
by  the  judgment  on  appeal;  and,  having  filed 
a  transcript  of  the  cause,  this  court  has  Ju- 
risdiction thereof. 

As  another  ground  for  the  dismissal  of  the 
appeal,  plaintiff's  counsel  maintains  that  the 
printed  abstract  does  not  comply  with  the 
rules  of  this  court.  In  that  it  does  not  afllnna- 
tlvely  show  on  its  face  that  the  trial  court 
committed  any  error.  Rule  4  (37  Pac.  vl.) 
makes  It  incumbent  upon  the  appellant  to 
servo  upon  the  attorney  for  each  respondent 
a  printed  copy  of  so  much  of  the  transcript 
as  may  be  necessary  to  a  full  understanding 
of  the  question  presented  for  decision.  The 
abstract  so  served  states  the  general  nature 
and  substance  of  the  pleadings,  and  contains 
a  copy  of  the  further  and  separate  defense  to 
the  complaint;  but,  because  copies  of  the  en- 
tire pleadings  are  not  embraced  therein.  It  is 
Insisted  that  the  appellant  has  not  complied 
with  said  rule.  The  plaintiff  having  failed  to 
reply  to  the  further  and  separate  defense, 
the  defendants  moved  for  a  judgment  on  the 
pleadings,  which  being  denied,  the  action 
of  the  court  In  such  ruling  is  sought  to  be  re- 
viewed. The  only  question  involving  the 
pleadings  is  as  to  that  part  of  the  answer  to 
which  there  was  no  reply,  a  copy  of  which  Is 
set  oat  in  the  abstract,  and  from  this  it  Is  ap- 
parent that  the  appellant  has  furni^ed  so 
much  of  the  record  in  that  respect  as  is  nec- 
essary to  a  full  understanding  of  the  plead- 
ings. Tbe  motion  to  dismiss  tbe  appeal  must 
therefore  be  overruled. 

2.  The  jury  having  failed  to  Include  in  their 
verdict  any  allowance  for  the  attorney's  fees 
provided  for  by  the  terms  of  the  note,  counsel 
for  the  appellant  contends  that  the  court  had 
no  authority  to  make  a  finding  upon  the  issue 
thereon,  and  erred  in  rendering  a  judgment  for 
such  fees.  It  Is  settled  in  this  state  that  where 
the  parties  have  provided,  In  a  promissory  note, 
for  the  payment  of  a  reasonable  amount  as  at- 
torney's fees,  such  promise  may  be  enforced  In 
an  action  on  the  obligation.  Kimball  v.  Mob:, 
15  Or.  427,  15  Pac.  669;  Bradtfeldt  v.  Cooke, 
27  Or.  104,  40  Pac.  1.  An  issue  having  been 
joined  upon  the  question  of  the  reasonableness 
of  the  attorney's  fee  demanded,  the  parties  were 
entitled  to  a  trial  of  that  issue;  but,  the  jtny 
having  returned  a  verdict  for  the  amount  due  on 
the  note  only.  It  must  be  presumed  that  they 
refused  to  allow  any  sum  as  attorney's  fees. 
Hill's  Ann.  Laws,  f  776,  snbd.  1&  It  may  be 
conceded  that  the  judge  was  better  qualified 
than  the  jury  to  pass  upon  this  particular  is* 
sue,  and  this  might  be  said,  with  a  good  deal 
of  truth,  In  other  cases.     But  It  must  be  re- 
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membered  that  the  right  of  trial  by  juty  Is 
dear  to  the  American  people,  and,  having  been 
guarantied  by  the  organic  law  of  the  state 
(Const.  Or.  art  1,  I  17),  the  court  was  without 
pow»  to  render  a  special  verdict  on  any  of  the 
issues  submitted  to  the  Jury.  Flore  v.  Ladd 
(Or.)  46  Pac.  144.  In  consequence  of  the  er- 
ror of  the  court  in  this  re8x)ect,  the  Judgment 
must  be  reversed;  but,  as  there  is  another 
question,  which  goes  to  the  cause  of  action,  a 
consideration  of  it  is  deemed  Important  The 
promissory  note  in  question,  having  been  of- 
fered In  evidence,  revealed  the  fiict  that  the 
blanks  alleged  to  have'  been  left  therein  at  the 
time  it  was  signed  were  filled  by  inserting  the 
name  of  "Thomas  O'Day"  in  the  first,  and  "of- 
fice of  Thomas  O'Day"  In  the  second.  The 
court,  instructing  the  Jury  upon  the  right  of 
the  holder  of  a  promissory  note  to  fill  such 
blanks,  said:  "In  this  case  the  promissory 
note  sued  upon,  on  its  face,  appears  to  be  a 
binding  Instrument  '  Something  has  been  said, 
however,  about  the  instrument  having  been 
made  with  blanks  In  it.  When  it  was  signed 
the  name  'O'Day'  was  blank,  and  the  place  of 
paymept  was  blank.  Such  a  transaction 
makes  no  difference  in  the  validity  of  the  in- 
stnmient,  if  it  is  delivered  for  a  consideration. 
The  party  receiving  it  may  put  his  name  into 
the  blank;  he  may  put  the  name  of  some  pei^ 
son  to  whom  he  transfers  it;  and  it  Is  then  a 
valid  instrument  and  may  be  enforced  against 
the  parties,  If  there  Is  no  objection.  The  same 
may  be  said  in  reference  to  the  place  of  pay- 
ment, providing  the  blanks  are  filled  up  by 
some  person  having  an  interest  in  the  instru- 
ment." The  defendants  excepted  to  that  por- 
tion of  the  instruction  which  relates  to  the  right 
of  the  holder  of  a  promissory  note,  after  the  de- 
livery thereof,  to  insert  in  a  blank  reserved  for 
that  purpose  a  place  of  payment;  and  their 
counsel  contends  that  the  insertion  of  the  words, 
"the  office  of  Thomas  O'Day,  Portland,"  was 
a  material  alteration  of  the  instrument.  It  Is 
a  principle  of  universal  application  ttuit  any 
material  alteration  made  in  a  promissory  note 
after  its  execution  or  indorsement,  by  one  claim- 
ing under  it,  without  the  consent  of  the  maker 
and  Indorser,  discharges  the  previous  parties 
to  the  instrument  Woodworth  v.  Bank,  10 
Johns.  391;  Nazro  v.  Fuller,  24  Wend.  374; 
Ruby  V.  Talbott  (N.  M.)  21  Pac.  72.  But 
where  a  promissory  note  is  issued  with  a  blank 
for  the  payee's  name,  a  bona  fide  holder  thereof 
may,  within  a  reasonable  time,  fill  the  blank  by 
inserting  his  name  therein,  and  thus  give  cer- 
tainty to  one  of  the  essential  requisites  of  such 
Instruments.  Thompson  v.  Rathbun,  18  Or. 
202,  22  Pac.  837.  The  authority  of  the  holder 
of  a  promissory  note  to  supply  the  omissions 
therein,  and  Insert  his  name  as  payee  thereof, 
rests  upon  the  doctrine  of  agency.  The  maker 
of  a  note,  by  omitting  to  name  the  payee  there- 
in, impliedly  Invites  a  bona  fide  holder  thereof 
to  supply  the  omission  and  give  certainty  to  the 


contract;  and  this  implied  power  renden  a 
bona  fide  holder  the  agent  of  the  maker,  and 
confers  upon  such  agent  authority  to  soptd}' 
any  omissions  in  the  Instrument  that  are  not  in- 
consistent with  the  terms  of  the  contract  In 
Angle  V.  Insurance  0>.,  92  TJ.  S.  330,  Mr.  Jtis- 
tlce  Clifford,  In  commenting  upon  this  subject, 
says:  "Persons  dealing  with  an  agent  are  en- 
titled to  the  same  protection  as  If  dealing  with 
the  principal,  to  the  extent  that  the  agent  acts 
within  the  scope  of  his  authority.  Pursuant  to 
that  rule.  It  Is  settled  law  that  where  a  party  to 
a  negotiable  Instrument  Intrusts  it  to  another 
for  use  as  such,  with  blanks  not  filled  up,  sodi 
instrument  so  delivered,  carries  on  its  face  an 
ImpUed  authority  to  complete  the  same  by  fill- 
ing up  the  blanks;  but  the  authority  implied 
from  the  existence  of  the  blanks  would  not  au- 
thorize the  person  Intrusted  with  the  instru- 
ment to  vary  or  alter  the  material  terms  of  the 
Instnunent  by  erasing  what  is  written  or  print- 
ed as  a  part  of  the  same,  nor  to  pervert  tlie 
scope  and  meaning  of  the  same  by  filling  the 
blanks  with  stipulations  repugnant  to  wtiat 
was  plainly  and  clearly  expressed  in  the  instru- 
ment before  it  was  so  delivered."  In  Kitchen 
V.  Place,  41  Barb.  4Go,  it  is  held  that  the  bolder 
of  a  promissory  note  had  Implied  authority  to 
insert  the  words  "Importers'  and  TradMS* 
Bank"  in  a  blank  which  was  left  in  the  note 
between  the  word  "at"  and  the  words  "value 
received,"  all  of  which  were  in  the  printed  part 
of  the  note.  Leonard,  J.,  in  deciding  the  cause, 
says:  "The  word  'at'  implied  that  the  blank 
space  which  succeeded  It  might  be  filled  before 
the  note  should  be  delivered,  with  a  desigfnated 
place  of  payment.  Had  that  word  been  erased, 
the  same  would  have  been  complete  without 
flUing  the  blank.  With  this  isolated  word,  the 
note  was  imperfect  in  Its  purport  until  the 
space  was  filled  or  the  word  erased."  In  Red- 
lich  V.  DoU,  54  N.  Y.  234,  the  holder  of  a  prom- 
issory note  inserted  between  the  words  '"at" 
and  "value  received"  the  words  '"The  Bull's 
Head  Bank  of  New  York,"  and  negotiated  IL 
In  an  action  brought  by  the  indorsee  against 
the  maker,  it  was  claimed  that  this  was  such  a 
material  and  unauthorized  alteration  of  the  in- 
strument as  to  defeat  the  right  of  recovery: 
but  it  was  held  that  the  word  "at"  preceding 
a  blank  In  the  note,  carried  upon  Its  face  an 
Implied  authority  for  any  bona  fide  holder  thert^ 
of  to  insert  a  place  of  payment  To  the  same 
effect,  see,  also,  McGrath  v.  Clark,  56  N.  Y.  a*; 
Fullerton  v.  Sturges,  4  Ohio  St  529;  Emmons 
V.  Meeker,  55  Ind.  321.  It  will  be  observed 
from  an  examination  of  the  note  In  question 
that  the  woid  "at"  therein  preceded  a  blank  in 
the  instrument,  and,  this  being  so,  any  booa 
fide  holder  thereof  had  implied  authority  to  in- 
sert a  place  of  payment  and  hence  there  was 
no  error  in  the  instruction  complained  of.  But 
in  consequence  of  the  error  hereinbefore  re- 
ferred to  the  Judgment  is  reversed,  and  a  new 
trial  ordered. 
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(30  Or.  16) 

STATE  T.  POMEROY. 

(Supreme  Court  of  Oregon.     Not.  9,  1896.) 

Ckiminal  Law  —  Appeal  —  Uiscbbtion  of  Tkial 
Court— Change  of  Venue — Local  Fkejddick 
—  Receiving  Stolen  Goods  —  Evioesck  —  D%- 

PEN8ES — IxBTKCCTIONB. 

1.  Under  Hill's  Ann.  I«wg,  §  1222,  author- 
izing the  court  to  order  the  place  of  trial  to  be 
changed  when  it  appears  by  affidavit  that  a  fair 
and  impartial  trial  cannot  be  had,  the  granting 
of  such  order  rests  in  the  sonnd  discretion  of 
the  court. 

2.  Affidavits  were  filed,  in  behalf  of  one  char- 
ged with  receiving  stolen  goods,  showing  that  de- 
fendant's sons  had  previously  been  convicted  of 
petit  larceny,  that  there  had  subsequently  been 
a  great  number  of  similar  crimes  committed  in 
the  countj-,  that  many  people  publicly  asserted 
that  these  thefts  were  committed  by  some  mem- 
ber of  defendant's  family,  that  the  feeling  be- 
came so  strong  that  people  talked  of  lynching 
defendant,  and  that  people  |;enerally  had  form- 
ed and  expressed  the  opinion  that  defendant 
was  guilty  of  the  crime  charged.  Counter  af- 
fidavits were  filed  showing  that  there  were  large 
sections  of  the  county  where  defendant  was 
scarcely  known,  and  the  incidents  of  the  crime 
but  little  talked  of,  and  that  many  people  in  the 
county  had  never  heard  of  the  crime,  ffdrf, 
that  there  was  no  obvious  abuse  of  discretion 
in  refusing  a  change  of  venue,  it  not  appearing 
that  any  difficulty  was  had  in  obtaining  an  un- 
biased jury. 

3.  In  a  prosecution  for  receiving  and  conceal- 
ing stolen  goods,  there  was  evidence  that  defend- 
ant's son  and  one  H.  stole  the  property,  and 
were  traced  to  defendant's  house  with  a  team; 
that,  when  the  officers  arrived,  defendant  was 
on  a  ladder  leading  to  an  open  gable  of  the  bam: 
that  he  came  down,  denied  all  knowledge  as  to 
who  drove  the  strange  rig  there,  and  then  got  a 
gnu,  and  ordered  the  officer  and  his  companions 
from  the  premises;  that,  just  then,  two  men  ran 
from  behind  the  barn,  one  of  whom  was  H.; 
that  after  a  while  defendant  went  to  the  barn 
and  was  heard  working  In  the  straw  near  where 
the  stolen  goods  were  immediately  afterwards 
found  by  the  officer.  Held,  that  the  question 
of  defendant's  concealment  of  the  goods  and  his 
knowledge  that  they  were  stolen  was  for  the 
jury. 

4.  On  a  prosecution  for  receiving  and  cpnceaJ- 
ing  stolen  goods,  the  fact  that  defendant  secret- 
ed and  harbored  the  thieves,  so  as  to  aid  them 
to  escape  an-est,  thereby  rendering  himself 
amenable  as  an  accessory  to  the  larceny,  is  no 
defense,  if  he  also  received  and  concealed  the 
property,  knowing  it  to  be  stolen. 

a.  The  instrnction  that  the  jury  have  no  right 
to  reject  the  testimony  of  the  wife  and  daughter 
of  the  accused  simply  because  it  came  from  a 
source  in  which  there  would  be  strong  motives 
to  give  the  "most  favorable  coloring  possible"  to 
the  facts  on  behalf  of  the  accused.  Is  prejudicial 
error,  as  an  expression  of  opinion  on  the  motives 
of  the  witnesses. 

Appeal  from  circuit  court,  Washington 
county;   T.  A.  McBride,  Judge. 

Calvin  Pomeroy  was  convicted  of  receiv- 
ing and  concealing  stolen  goods,  and  appeals, 
tteverspd. 

Thos.  H.  Tongue,  for  appellant  C.  M. 
Idleman,  Atty.  6en.,  and  W.  N.  Barrett, 
Dlst.  Atty.,  for  the  State. 

WOLVERTON,  J.  The  defendant  was  In- 
dicted' and  convicted  in  Washington  county 
on  a  charge  of  buying,  receiving,  concealing, 
and  attempting  to  conceal  stolen  propertj-. 
The  errors  assigned  are:  First,  the  denial  of 


the  motion  for  a  change  of  venue;  second, 
the  refusal  of  the  conrt  to  Instruct  the  Jury 
that  there  had  not  been  sufScIent  evidence 
produced  to  sustain  a  conviction,  and  to  di- 
rect them  to  return  a  verdict  of  not  guilty; 
and,  third,  the  giving  and  refusing  to  give 
certain  other  instructions.  Of  these  In  their 
ordar. 

The  motion  for  a  change  of  venue  Is  based 
upon  the  affidavits  of  the  defendant  and  bis 
counsel,  which  show.  In  substance,  that,  at 
different  times  prior  to  the  commission  of 
the  alleged  offense  charged  In  the  Indict- 
ment, three  sons  of  the  defendant  had  been 
convicted  of  petit  larceny  committed  within 
the  county;  that,  subsequent  to  such  con- 
victions, there  bad  been  a  great  number  of 
similar  crimes  committed  therein;  that  a 
great  many  people,  without  any  knowledge 
on  the  subject  or  touching  the  Identity  of  the 
offenders,  did  not  hesitate  to  publicly  assert 
that  they  were  committed  by  some  member 
of  the  defendant's  family,  and  that  the  de- 
fendant himself  was  guilty  of  such  things, 
wlthovrt  the  slightest  evidence  upon  which  to 
base  the  assertion;  that  It  had  been  charged 
that  one  of  the  sons  'of  defendant  was  con- 
cerned In  the  theft  of  the  goods  which  de- 
fendant is  accused  of  concealing;  that  In 
consequence  thereof  the  feeling  in  the  coun- 
ty became  so  strong  that  In  different  parts 
thereof  the  people  talked  quite  freely  of 
lynching  the  defendant,'  and  In  some  places 
expressed  a  determination  to  do  so;  that 
fictitious,  false,  and  exaggerated  reports  of 
Ihe  manner  of  defendant's  arrest,  and  of  his 
conduct  and  demeanor  prior  thereto,  had 
been  persistently  and  extensively  circulated 
throughout  the  county;  that  such  things  had 
been  talked  of  In  HlUsboro,  and,  as  the  In- 
formants believe,  among  the  jurors;  that 
by  reason  thereof  a  widespread  and  deep- 
seated  public  prejudice  sprang  up  against 
the  defendant  and  his  family,  to  such  an  ex- 
tent that  It  is  believed  a  majority  of  the  peo- 
ple of  the  county  who  have  heard  of  the 
matter,  without  any  knowledge  of  the  facts, 
have  formed  an  opinion,  and  many  of  them 
have  expressed  It,  to  the  effect  that  the  de- 
fendant Is  guilty  of  the  crime  charged;  and 
that  by  reason  of  all  these  facts  and  circum- 
stances the  defendant  could  not  expect  a  fair 
and  impartial  trial  within  the  county.  Coun- 
ter affidavits  were  filed  by  the  state,  show- 
ing, In  effect,  that  the  crime  of  which  the  de- 
fendant is  charged  was  committed  In  the 
western  part  of  the  county;  that,  while  there 
had  been  some  discussion  of  the  alleged 
crime.  In  and  around  Greenville,  West 
Union,  and  Forest  Grove,  yet  there  are 
large  sections  of  the  county  where  the  de- 
fendant and  bis  family  are  scarcely  known, 
and  the  Incidents  surroimding  the  commis- 
sion of  the  crime  but  little  talked  of.  If  at 
all ;  and  that  many  people  In  the  county  have 
never  beard  of  the  alleged  crime  with  which 
defendant  is  charged.  Upon  the  showing 
thus  made,  the  motion  was  overmled.    It  is 
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usuaU7  regarded  tbat  such  a  motion  lies 
largely,  If  not  excluslTely,  within  the  sound 
discretion  of  the  trial  court,  the  exercise  of 
which  is  Judicial  in  its  nature,  and  is  sub- 
ject to  review  only  when  abused  to  the 
prejudice  of  the  applicant,  and  that  fact  is 
in  some  way  made  to  appear.  3  Am.  &  Eng. 
Enc.  Law,  108.  Our  statute  (Hill's  Ann. 
Laws  Or.  §  1222)  provides  that  "the  court 
may  order  the  place  of  trial  to  be  changed 
•  •  •  when  It  appears  by  affidavit,  to  the 
satisfaction  of  the  court,  that  a  fair  and  Im- 
partial trial  cannot  be  had,"  etc.  Under 
similar  statutes  It  has  been  held  that  the 
exercise  of  the  power  granted  by  this  section 
Is  within  the  sound  discretion  of  the  trial 
court.  State  v.  O'Rourke,  55  Mo.  440-146; 
State  V.  Sayers,  58  Mo.  587.  In  State  v. 
Whltton,  68  Mo.  91,  upon  a  question  of  al- 
leged prejudice,  the  finding  of  the  trial  court 
was  held  to  be  conclusive.  In  State  v.  Guy, 
09  Mo.  432,  the  court  say:  "The  finding  of 
the  circuit  court  on  that  issue  [question  of 
prejudice]  Is  conclusive,  and  not  to  be  inter- 
fered with  by  this  court,  unless  it  appear 
that  palpable  injustice  has  been  done." 
Again,  the  same  court,  In  State  v.  Burgees, 
78  Mo.  235,  say:  "The  trial  of  the  issue  made 
on  a  petition  for  a  change  of  venue  Is  by  the 
court,  and,  unless  manifest  error  occur  on 
the  trial  of  that  issue,  to  the  prejudice  of 
the  accused,  we  cannot  Interfere  with  the 
finding  of  the  court.  There  was  evidence  to 
sustain  the  finding."  In  State  v.  Brown- 
field,  83.  Mo.  451,  the  court,  in  passing  -upon 
facts  very  similar  to  those  suggested  by  the 
case  at  bar,  say:  "In  this  state  of  the  evi- 
dence we  cannot  say  that  the  court.  In  over- 
ruling the  application  of  defendant,  abused 
its  discretion;  and  it  is  only  when  It  appears 
that  such  discretion  has  been  palpably  abus- 
ed that  we  can  interfere,  under  the  ruling  of 
this  court."  See,  also.  State  v.  Hill,  72  N. 
C.  352;  Watson  v.  Whitney,  23  Cal.  375; 
Hyde  v.  Harkness,  1  Idaho,  601;  State  v. 
Hunt,  91  Mo.  490,  3  S.  W.  858;  People  v. 
Yoakum,  53  Cal.  566;  People  v.  Perdue,  49 
€al.  425;  People  v.  Mahoney,  18  Cal.  180. 
In  the  case  at  bar  it  does  not  appear  that 
any  difficulty  whatever  was  experienced  In 
obtaining  an  unbiased  jury,  a  circumstance 
which  leads  to  the  conclusion  that  the  accus- 
ed suffered,  by  the  refusal  to  grant  the  mo- 
tion, no  injustice;  so  that  it  Is  not  obvious 
that  there  was  an  abuse  of  Its  discretion  by 
the  trial  court,  and  Its  action  In  that  re- 
spect will  not  be  disturbed. 

The  evidence  adduced  at  the  trial  tended 
strongly  to  show  that  John  Pomeroy,  a  son  of 
the  defendant,  and  one  John  Holcomb  stole  the 
goods,  which  defendant  is  charged  with  con- 
cealing, from  the  store  of  Briggs  Bros.,  in 
the  town  of  Dllley,  Washington  county,  on  the 
night  of  March  21st,  or  the  morning  of  the  22d, 
1895;  that  on  the  morning  of  the  23d,  these 
parties  took  the  goods  to  the  defendant's  bam, 
where  they  were  found  about  noon  of  the 
«ame  day,  covered  with  straw.     The  thieves 


were  traced  to  this  locality  by  the  track  of  a 
horse  and  buckboard,  supposed  to  be  the  prop- 
erty of  one  Lousignont.  The  horse  was  found 
in  the  bam,  and  the  buckboard  under  a  shed 
close  at  hand.  E.  B.  Sappington,  a  constable, 
one  of  the  persons  instrumental  In  the  appre- 
hension of  the  accused,  being  called  as  a  wit- 
ness for  the  state,  testified  as  follows:  "I  took 
a  track  of  the  vehicle  that  came  out  of  the 
gate  (at  Lousignont's)  and  tracked  it  as  far 
as  Mr.  Pomeroy's  field  or  pasture,  or  a  gate 
that  goes  into  his  i>asture.  In  sight  of  bis  house. 
I  didn't  go  any  further  then,  but  went  back  to 
Greenville."  After  stating  that  he  procured 
the  assistance  of  Joseph  and  Andrew  Vaughn, 
the  witness  continues:  "We  went  down  on. the 
track  to  the  gate,  and  tracked  the  vehicle  in- 
side, and,  just  as  we  got  inside,  Joe  called  my 
attention  to  a  man  coming  down  from  the 
bam  on  a  ladder.  Then  we  rode  as  fast  as 
possible.  We  had  probably  two  hundred  yards 
to  go  to  get  across  a  ravine  to  the  bam,  and, 
when  we  got  there,  I  got  down,  and  opened 
the  gate,  and  there  was  a  man  standing  right 
on  the  inside,— Mr.  Pomeroy  [the  defendant]. 
He  went  on  the  Inside  of  the  house,  and  I 
heard  Joe  Vaughn  ask  him  who  drove  that 
rig  in  there,  and  he  said  he  didn't  know, 
•  •  •  and  he  went  on  towards  the  house, 
and  I  caught  up  with  him,  and  told  him  we 
were  hunting  for  Holcomb,  and  asked  him  if 
he  was  there,  and  he  said  he  didn't  know 
whether  he  was  or  not,  and  It  was  none  of  our 
business.  He  went  inside  the  bouse,  and  came 
out  with  a  shotgun,  and  told  us  not  to  come 
in,  he  had  enough  of  that  kind  of  foolishness 
around  there,  and  for  us  to  get  out  of  there. 
Just  then  Andrew  Vaughn,  who  had  gotten  off 
the  road,  come  across  hallooing  to  us,  and  I 
turned  around,  and  saw  two  men  running 
from  behind  the  barn  across  the  field  going 
west."  The  witness  recognized  one  of  them 
as  Holcomb.  After  relating  his  experience  in 
glvhig  chase  to  the  fugitives,  he  continues: 
"I  took  up  my  watch  between  the  bam  and 
the  house.  After  a  while  Mr.  Pomeroy  came 
out,  and  said  he  would  go  and  fix  bis  bam,— 
something,  I  don't  know  what  He  went  on 
the  Inside,  and  I  kept  on  the  outside.  I  got  as 
close  to  the  barn  as  I  could,  and  I  heard  him 
go  around  to  tliat  corner  [1a  proximity  to  the 
goods],  and  work  In  the  straw.  Of  coarse,  I 
couldn't  see.  He  would  work  there  a  .little 
while,  and  he  would  come  out  with  a  board, 
and  throw  it  down,  and  go  back  in  again.  He 
made  several  trips,  and  I  could  hear  hhn  In  this 
straw.  I  heard  the  straw  moving,  and  him  going 
In  there;  and  after  awhile  he  came  out  and  said 
he  would  have  to  go  to  Greenville."  After  the 
accused  left  the  witness  went  into  the  bom 
and  found  the  goods.  Among  them  were  a  hat 
and  two  overcoats  belonging  to  John  Pomeroy 
and  John  Holcoiub.  Joseph  Vaughn  gave  tes- 
timony of  a  like  natiu-e,  except  be  descrilies 
the  accused,  when  they  first  saw  him,  as  be- 
ing well  up  to  the  top  of  the  ladder  In  an  open 
gable  of  the  bam;  that  he  turned  around,  and 
looked  over  his  shoulder  towards  them,  and 
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came  tearing  down.  H.  P.  Ford,  the  sheriff, 
who  liad  come  up  wliile  the  accused  was  at 
GreenrlUe,  testi&ed:  "When  he  rettimed  home, 
I  Hskei  him  whose  horse  and  wagon  that  was, 
and  he  disclaimed  any  Imowledge  of  knowing 
whose  it  was,— said  he  didn't  know.  I  asked 
him  who  Iiad  been  there,  and  he  said  there 
hadn't  been  any  one  there.  I  asked  him  direct- 
ly if  his  son  Jolin  and  Jolm  Holcomb  had  not 
Deen  there,  and  he  said  they  had  not  that  be 
knew  of.  I  told  Mm  there  was  quite  a  quanti- 
ty of  goods  stored  out  there,  and  it  seemed  to 
me  very  strange  ^  horse  and  wagon  would  be 
there,  and  he  didn't  know  whose  It  was,  nor 
who  brought  it  there.  Well,  he  eald,  it  might 
seem  strange,  but  he  didn't;  he  didn't  Imow  a 
thing  about  it;  there  hadn't  been  a  soul  on 
the  place  that  he  knew  of  during  that  night,— 
that  is,  excepting  his  own  family."  Eugene  C. 
Hughes  testified  to  a  conversation  he  had  with 
the  accused  about  the  thue  he  started  to 
Greenville,  as  follows:  "I  asked  him,  then, 
If  John  Holcomb  wasn't  there  that  night,  and 
he  said,  if  he  was,  he  didn't  know  it,  and  I 
said,  'Was  your  son  John  there?'  and  he  said, 
'No,  I  havMi't  seen  him  for  three  months.' " 
The  defendant,  in  explanation  of  his  presence 
upon  the  ladder  when  first  seen,  gave  evidence 
tendhig  to  show  that  he  was  up  there  for  thjB 
purpose  of  readjusting  some  of  the  rafters, 
which  had  been  displaced  by  the  wind  the 
night  before,  and  was  coming  down  when  seen 
by  Sappington  and  Vaughn.  In  tliis  he  was 
corroborated  by  his  daughter,  who,  as  they 
testified,  assisted- him  in  replacing  and  securing 
the  rafters.  The  boards  which  he  carried  out, 
he  explained,  were  taken  in  and  used  by  him 
in  getting  the  rafters  in  place.  The  defendant 
and  his  wife  and  daughter  all  testified  that 
John  Pomeroy  and  Jolm  Holcomb  came  there 
in  the  morning  alwut  6  o'clock  and  wanted 
brealifast;  that  the  accused  objected  to  their 
being  there,  but  that  the  wife  gave  them  their 
brealifast,  and  they  left  the  house  about  7. 
While  they  were  at  breakfast,  the  accused  and 
bis  daughter  were  engaged  in  milking  some 
cows  at  the  bam.  Jolm  Pomeroy's  wife  was 
stopping  with  defendant's  family  at  the  thne. 
John  himself  and  Holcomb  were  fugitives 
from  justice,  and  defendant  had  heard  that  offi- 
cers had  been  watching  his  house  and  prem- 
ises before  for  the  purpose  of  apprehendln}} 
them.  He  denied  all  knowledge  of  the  goods 
prior  to  the  time  tliat  he  was  Informed  of  their 
discovery  by  the  officers. 

Among  other  instructions  asked  for,  the  de- 
fendant's counsel  requested  the  court  to  give 
the  follovdng,  viz.:  "There  has  been  no  suffi- 
cient evidence  to  sustain  a  conviction  of  guilty 
as  charged  In  the  Indictment,  and  I  therefore 
instruct  you  to  render  a  verdict  of  not  guilty." 
All  the  evidence  produced  on  the  trial  Is  here 
In  the  bill  of  exceptions,  and  we  are  asked  to 
pass  upon  it,  and  say  whether  it  is  sufficient  to 
warrant  a  conviction  of  the  crime  charged.  It 
is  strenuously  hislsted  that  the  state  has  not 
shown  that  the  accused  had  any  knowledge 
-whatever  of  the  presence  of  the  goods  tu  his 


bam,  and,  further,  that  the  evidence  is  too  mea^ 
ger  and  unreliable  from  which  to  determine 
that  he  either  received  or  concealed  or  attempt- 
ed to  conceal  them.  Knowledge  that  the  goods 
were  stolen  and  concealment,  or  an  attempt  to 
conceal  them,  are  essential  elements  that  go- 
to constitute  the  crime  with  which  the  defend- 
ant la  charged;  and  the  rule  seems  to  be  that, 
where  there  Is  some  evidence  pertinent  to  go  to 
the  Jury  upon  the  issue,  it  becomes  a  question^ 
of  t&ct  for  them  to  determine,  and  It  is  not 
permissible  for  the  court  to  Invade  the  province 
of  the  jury  in  respect  thereto.  As  put  by 
Black,  J.,  in  State  v.  Glahn,  97  Mo.  689,  11  S. 
W.  2C2:  "In  the  disposition  of  the  question, 
whether  the  trial  coiu-t  should  have  directed  a 
verdict  for  the  defendant,  It  is  to  be  remem- 
bered that  it  is  not  our  province  to  try  the  case- 
on  its  facts.  •  •  •  It  is  sufficient  for  our 
purposes  to  determine  what  Inferences  may  be- 
drawn  from  the  evidence.  It  is,  of  course,  the 
duty  of  the  trial  court  to  say  whether  there  is- 
any  evidence  entitling  the  state  to  go  to  the 
jiuy,  and  the  ruling  upon  the  question  is  openi 
to  review  here.  The  rule,  even  In  criminal  cas- 
es, is  that,  before  this  court  will  relieve  on  the 
ground  that  the  verdict  is  not  supported  by  the 
evidence,  there  must  be  either  a  total  failure  of 
evidence,  or  it  must  be  so  weak  that  the  neces- 
sary Inference  Is  that  the  verdict  is  the  result 
of  passion,  prejudice,  or  partiality."  This  lan- 
guage is  approved  in  a  later  case  (State  v. 
Howell,  100  Mo.  659,  14  S.  W.  4)  after  an 
exhaustive  review  of  the  evidence.  In  State  v. 
Kearney,  21  Or.  504,  28  Pae.  62S,  Strahan,  J., 
says:  "At  the  conclusion  of  the  state's  evi- 
dence, the  defendant  might  have  asked  the 
court  to  direct  the  jury  to  acquit  him  if  there 
were  no  evidence  whatever  implicating  him  in 
the  commission  of  the  crime  charged."  In  State 
V.  Jones,  18  Or.  260,  22  Pac.  842,  the  same 
learned  judge  says:  "Where  the  state  proves- 
enough  to  require  the  defendant  to  prQduce  evi- 
dence In  his  own  behalf,  such  a  direction  would 
be  improper.  As  soon  as  enough  is  shown  to- 
require  the  defendant  to  enter  upon  his  defense, 
and  to  Introduce  evidence,  it  Is  the  province  of 
the  Jury  to  weigh  the  evld^ice,  and  to  pass 
upon  the  credibility  of  the  vrltnesses.  A  direc- 
tion to  acquit  in  such  a  case  would  be  an  In- 
vasion of  the  province  of  the  jury,  and  could' 
not  be  sustained."  As  bearing  upqp  this  ques- 
tion, see,  also,  State  v.  Clements,  15  Or.  237, 
14  Pac.  410;  State  v.  Daly  16  Or.  240,  18  Pac. 
357;  Smith  v.  State,  63  Ga.  90;  State  v.  Glov- 
eiy,  10  Nev.  24;  Com.  v.  Cunningham,  104 
Mass.  545.  The  evidence  adduced  touching  de- 
fendant's knowledge  of  the  goods,  and  their 
character  as  stolen  property,  and  his  psurtlcipa- 
tlon  in  their  concealment,  is  wholly  circumstan- 
tial. With  it  there  is  Interwoven  much  that 
is  damaging  to  the  accused,  so  much  so  that 
it  was  deemed  prudent  and  advisable  to  Intro- 
duce proofs  in  explanation  of  his  acts  and  de- 
meanor, and  of  the  motives  which  Induced' 
them.  We  thhik  there  was  evidence  sufficient 
to  go  to  the  jury,  and  hence  it  became  their 
exclusive  province  to  determine  its  effect  re- 
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-specttng  his  gnflt  or  innocence.  Much  has  been 
said  regarding  the  Inference  to  be  drawn  from 
the  fact  of  finding  recently  stolen  property  In 
the  possession  of  the  accused.  The  taference 
is  one  of  fact,  and  not  of  law,  from  which  the 
jury  may,  in  connection  with  all  the  attending 
circumstances,  determine  the  guilt  or  innocence 
■of  the  accused.  It  never  rises  to  the  dignity 
of  a  concIuslTe  presumption  of  guilt,  and  la 
strong  or  weak  according  to  the  character  of 
the  property,  the  nature  of  the  possession,  and 
its  proximity  in  time  with  the  theft  State  v. 
Hale,  12  Or.  333,  7  Pac.  523;  State  v.  Ilodge, 
50  N.  H.  510;  State  v.  Graves,  72  N.  C.  482; 
State  V.  Walker,  41  Iowa,  218;  Yates  v.  State, 
37  Tex.  202;  People  v.  Noregea,  48  Cal.  123. 
The  simple  finding  of  the  goods  in  the  bam  of 
defendant,  to  which  It  was  shown  other  persons 
had  access,  was  but  slight  evidence  that  they 
were  even  In  his  possession;  but  the  question 
whether  or  not  he  ever  had  possession,  or  re- 
ceived or  concealed  them,  or  assisted  in  their 
concealment,  was  properly  submitted  to  the  Jury 
tmder  appropriate  instructions. 

The  court  was  requested  to  give  the  fol- 
lowing Instructions,  and  Its  refusal  to  give' 
them  In  haec  verba  is  assigned  as  error:  "If 
the  Jury  is  satisfied  that  whatever  the  de- 
fendant did  at  the  time  and  on  the  day  that 
the  goods  were  discovered  was  done  for  the 
pui-pose  of  aiding  John  Pomeroy  and  John 
Holcomb  to  escape  from  arrest,  and  the  Jury 
are  satisfied  that  at  the  time  the  said  John 
Holcomb  and  John  Pomeroy  had  committed 
the  crime  of  larceny  in  stealing  the  goods 
charged  in  the  indictment,  and  that  the  de- 
fendant knew  that  said  goods  had  been  stolen 
l)y  John  Pomeroy  and  John  Holcomb,  then 
the  defendant  would  be  guilty  of  being  acces- 
sory to  the  crime  of  larceny,  and  it  would  be 
your  duty  to  acquit  him."  "If  the  Jiuy  has 
a  reasonable  doubt  whether  the  defendant, 
upon  the  occasion  described  in  the  Indictment, 
was  endeavoring  to  shield  the  persons  who  had 
<M>mmltted  the  larceny,  and  assist  In  their 
escape,  or  whether  he  was  engaged  In  buying, 
receiving,  or  concealing,  or  attempting  to  con- 
ceal, stolen  property,  then  in  that  case,  also. 
It  would  be  your  duty  to  give  the  defendant 
the  benefit  of  the  doubt,  and  acquit-  him." 
"The  state  cannot  split  one  transaction,  and 
moke  out  .of  it  more  than  one  crime.  The 
defendant  could  not  at  the  same  time  be 
guilty  of  receiving  stolen  goods  and  an  acces- 
sory after  the  fact  to  the  crime  of  larceny  by 
aiding  those  who  had  committed  the  crime." 
The  crime  of  receiving,  concealing,  or  at-' 
tempting  to  conceal  stolen  property  is  made 
a  substantive  offense  by  the  statute  (Hill's 
Ann.  Laws  Or.  §  1774),  and  the  defendant 
was  on  trial  charged  with  such  offense.  He 
may  have  been  guilty  at  the  same  time  of 
aiding  in  the  escape  of  John  Pomeroy  and 
John  Holcomb,  thus  rendering  himself  amen- 
able as  an  accessory  to  the  crime  of  larceny; 
but.  If  he  has  done  those  things  which  are  es- 
sential to  the  crime  charged,  there  seems  to 
be  no  good  reason  why  one  should  bar  a  pros- 


ecution for  the  other.  The  doctrine  of  carv- 
ing can  have  no  application  here,  as  that  can 
only  be  made  available  under  a  plea  of  former 
conviction  or  acquittal.  The  court  quite  fully, 
and  very  correctly  and  explicitly,  covered  the 
subject  by  the  following  instruction:  "The 
defendant  cannot  be  convicted  on  this  indict- 
ment for  secreting  or  harboring  John  Pome- 
roy and  John  Holcomb.  If  Holcomb  and 
Pomeroy  were  charged  with  a  crime  In  Mult- 
nomah county,  and  the  .defendant.  Inspired  by 
a  desire  to  aid  them  to  escape  arrest,  receiv- 
ed them  and  concealed  them,  with  intent  to 
aid  them  to  escape  from  such  arrest,  or  If  yon 
have  a  reasonable  doubt  as  to  whether  his 
conduct  was  done  for  that  purpose  only,  he 
cannot  be  convicted;  but  if,  with  a  guilty 
knowledge  that  the  goods  described  In  the  In- 
dictment had  been  stolen,  he  secreted  them 
with  a  view  of  preventing  the  officers  of  the 
law  from  finding  them,  and  thereby  detect- 
ing and  arresting  Holcomb  and  Pomeroy,  the 
fact  that  he  also  desired  their  escape  from  ar- 
rest on  the  Multnomah  coimty  charge  would 
not  be  a  defense."  So  the  court  was  not  In 
error  in  refusing  to  entertain  the  charge  aa  re- 
quested. 

Another  instruction  is  as  follows:  "Every 
witness  Is  presumed  to  speak  the  truth,  but 
this  presumption  may  be  overcome  by  evi- 
dence; and  you  have  a  right,  In  considering 
the  testimony  of  every  witness,  to  consider 
the  manner  in  which  he  testifies  upon  the 
stand,— to  consider  his  motives  and  his  rela- 
tionship to  the  case.  In  this  case  the  defend- 
ant and  members  of  his  family  have  given 
testimony.  You  have  no  right  to  reject  the 
testimony  they  have  given,  simply  because  It 
comes  from  a  source  in  which  there  would  be 
strong  motives  to  give  the  most  favorable 
coloring  possible  to  the  facts  on  behalf  of  the 
defendant;  but  you  have  a  right  to  consider, 
and  you  should  consider,  that  testimony  the 
same  as  you  tvould  otlier  testimony,  taking 
into  the  account  the  relationship  of  the  par- 
ties and  the  motives  which  may  induce  them 
to  testify.  That  la  to  say,  in  estimating  the 
value  of  the  defendant's  testimony,  you  have 
a  right  to  consider  what  he  has  at  stake  In 
this  case,  the  gravity  of  the  charge  against 
him,  and  the  motives  which  might  induce  him 
to  misrepresent  or  speak  falsely  In  regard  to 
It;  and  you  have  a  right  to  consider  the  mo- 
tives of  the  other  members  of  the  family, 
and,  after  considering  these,  not  only  In  their 
own  Intrinsic  light,  but  in  the  light  of  all  the 
testimony  In  the  case,  give  such  testimony  the 
value  you  consider,  under  all  the  circumstan- 
ces of  the  case,  it  is  entitled  to  in  coming  to 
a  final  conclusion."  Objection  Is  urged  to 
this  instmction  as  tending  to  discredit  the  tes- 
timony of  the  wife  and  daughter  of  the  de- 
fendant by  giving  undue  prominence  to  the 
motives  which  might  induce  them  to  color 
their  testimony  with  a  view  to  Us  exculpa- 
tion, and  we  think  It  is  well  taken.  Tlie  Jury 
were  told,  In  effect,  that  the  wife  and  daugh- 
ter had  strong  motives  for  giving  the  most 
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favorable  coloring  possible  In  behalf  of  the 
accused  to  the  facts  which  they  were  called 
to  delineate.  The  vice  of  this  instmction  con- 
sists In  the  fact  that  ft  Is  an  expression  of  an 
opinion  by  the  trial  court  .touching  the  mo- 
tives of  these  witnesses.  The  jury  might 
have  Inferred  from  the  language  employed 
that  the  court  not  only  believed  that  these 
witnesses  had  zpotives  for  coloring  their  testi- 
mony, but  that  such  motives  were  strong  for 
the  most  favorable  coloring  possible.  The  ex- 
pression in  part  runs  In  the  superlative,  and 
could  hardly  have  escaped  their  attention. 
Motive  is  a  thing  Itself  to  be  proven,  or  such 
facts  established  from  which  it  may  be  in- 
ferred, and,  when  disclosed  by  the  testimony, 
its  nature  and  degree  Is  a  fact  to  be  deter- 
mined; so,  also,  is  the  probability  that  the 
witness  has  indulged  it  to  the  impairment  of 
the  oath  which  he  has  taken  to  tell  tlie  truth, 
the  whole  truth,  and  nothing  but  the  truth. 
The  statute  provides  that  "every  witness  is 
presumed  to  speak  the  truth."  But  the  pre- 
sumption may  lie  overcome.  How?  "By  evi- 
dence »  •  *  affecting  his  character  or 
motives."  Hill's  Ann.  Laws  Or.  §  683.  So 
the  Jury  must  determine  whether  a  motive 
exists,  its  nature,  and  whether'  or  not  the  tes- 
timony of  the  witness'  lias  been  colored  or 
warped  by  it.  It  all  goes  to  thft  credibility 
of  the  witness,  of  which  they  are  the  exclu- 
sive Judges.  See  Com.  v.-  Barrj',  9  Allen,  276. 
Mr.  Thompson,  In  his  work  on  Trials  (2 
Thomp.  Trials,  S  2421)  says:  "It  Is  a  rule, 
applicable  alike  in  civil  and  criminal  cases, 
that  it  Is  error  for  the  Judge,  directly  or  In- 
fei-entially,  to  ezpness  an  opinion  to  the  Jury, 
or  In  their  hearing,  as  to  the  credibility  of  a 
I»rticular  witness,  or  as  to  the  weight  which 
they  should  attach  to  his  testimony."  A»  sup- 
porting this  rule,  see  McMinn  v.  Whelan,  27 
Cal.  300;  RIee  v.  State,  3  Tex.  App.  451 ;  Peo- 
ple V.  Chrlstensen  (Cal.)  24  Pac.  888;  State 
V.  Brovrn,  76  N.  C.  222;  and  Com.  v.  Barry, 
supra.  For  error  of  the  court  below  in  this 
particular,  Its  Judgment  is  reversed,  and  a  new 
trial  ordered. 


(23  Nev.  SM) 

STATE  V.  GRAY.     (No.  1,480.) 
(Supreme  Court  of  Nevada,     Nov.  20,  1896.) 

BUROLAKT— SCPFICIENCr  OP  EviDESCE. 

In  a  case  in  which  defendant  was  charged 
■with  burglary,  committed  June  4th  by  entering 
a  barn  in  the  nighttime  and  stealing  therefrom 
a  sflddio,  a  verdict  of  guilty  was  not  supported 
by  pvidonce  as  to  the  time  the  saddle  was  taken 
that  it  was  in  the  ham  at  6  o'clock  in  the  even- 
ing and  was  gone  at  7  o'clock  in  the  morning, 
under  a  statute  defining  the  "nighttime"  as  the 
period  between  sunset  and  sunrise. 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Austin  Gray  and  one  Mclntlre  were  convict- 
ed of  burglary,  and  Gray  appeals.    Reversed. 

Curler  &  Curler,  for  appellant.  P.  H.  Nor- 
cross,  Dlst.  Atty.,  and  Robt.  M.  Beatty,  Atty. 
<3en.,  for  the  State. 

v.46p.no.l0— 61 


BIGBLOW,  C.  J.  The  defendant  was  con- 
victed, with  one  Mclntlre,  of  the  crime  of 
burglary,  alleged  to  have  been  committed  June 
4,  1896,  by  entering  a  bam,  In  the  nighttime, 
in  the  town  of  Reno,  and  steallng-therefrom  a 
saddle.  One  ground  of  the  appeal  Is  that  the 
evidence  Is  Insufficient  to  Justify  the  verdict. 
In  our  opinion,  this  point  is  well  taken.  Bur- 
glary is  the  entering  of  a  building  In  the  night- 
time, with  or  without  force,  for  the  purpose  of 
committing  certain  crimes  therein.  "Night- 
time" is  defined  by  the  statute  as  the  period 
between  sunset  and  sunrise.  One  of  the  es- 
sential elements  of  the  crime  of  burglary  is 
that  the  felonious  entry  mtist  have  been  in 
the  nighttime,  as  alwve  defined.  The  evi- 
dence showed:  That  the  saddle  in  question 
was  in  the  owner's  bam  at  6  o'clock  in  the 
evening,  and  that  at  7  o'clock  in  the  morning 
it  was  gone.  The  door  of  the  barn  was  left 
open  during  the  night.  That  one  Miss  Moe 
lived  in  the  same  block  in  which  the  barn  was 
situated,  but  the  defendants  lived  in  another 
part  of  the  town.  That,  early  on  the  morn- 
ing of  June  5th,— but  how  early  does  not  ap- 
pear,—these  three  people  left  the  town,  start- 
ing from  Miss  Moe's  house.  The  next  day 
the  officers  overtook  them  on  a  road  running 
from  a  place  dalled  the  "Cedars,"  about  12 
miles  from  Reno,  to  the  town  of  Reno,  travel- 
ing towards  Reno,  and  founij  this  saddle  in 
the  possession  of  the  defendant  Gray.  When 
asked  where  he  got  it,  he  said  it  belonged  to 
Mclntlre;  that,  the  day  before,  Mclntlre  had 
traded  a  little  bay  mare  for  it.  Mclntlre 
spoke  up,  and  said  that  the  day  before  a 
Spaniard,  whom  he  did  not  know,  had  met 
them  near  the  Cedars,  and  bantered  them  for 
a  trade,  and  he  bad  traded  his  mare  for  the 
Spaniard's  horse  and  saddle,— that  being  the 
saddle  in  question.  Upon  the  part  of  the  de- 
fense it  was  shown  that,  in  company  with 
Miss  Moe,  tbey  left  town,  as  has  been  stated, 
somewhere  about  6  o'clock  in  the  morning,  for 
the  Cedars,  where  they  were  going  for  several 
purposes;  that  during  the  day  Mclntlre  trad- 
ed for  the  saddle,  as  they  told  the  officers. 
They  stayed  at  the  cabin  at  the  Cedars  over- 
night, and  started  for  Reno  the  next  morn- 
ing, Gray  having  changed  saddles  with  Mc- 
lntlre for  the  purpose  of  trying  the  new  sad- 
dle. 

It  is  a  well-settled  rule  of  law  that  the  pos- 
session of  stolen  property  alone  Is  not  suffi- 
cient to  Justify  a  conviction  for  the  larceny 
of  that  property.  State  v.  Jones,  19  Nev.  366, 
11  Pac.  317;  State  v.  I.  En,  10  Nev.  277. 
Personal  property  passes  so  easily  from  hand 
to  hand  that  it  was  found  that  reliance  upon 
such  evidence  alone  was  too  liable  to  result 
In  the  conviction  of  Innocent  men,  for  it  to  be 
depended  uiion.  Generally,  however,  this  evi- 
dence does  not  stand  alone.  There  are  other 
circumstances  usually  surrounding  the  case, 
having  more  or  less  tendency  to  connect  the 
possessor  with  the  theft,  if  he  be  guilty;  and, 
where  such  evidence  Is  given,  it  Is  generally 
held  sufficient  to  support  the  verdict    Wheth- 
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er  SQCb  circvimstances  exist  here  or  not,  we 
need  not  determine.  The  defendant  was  con- 
victed of  burglary,  and,  admitting  that  the  evi- 
dence was  sufficient  to  support  the  conclusion 
that  the  defendants  entered  the  barn  and  stole 
the  saddle  therefrom,  there  was  absolutely 
nothing  to  prove  that  It  waa  done  In  the  night- 
time, and  nothing  from  which  that  fact  could 
be  inferred.  We  may  suspect  quite  strongly 
that  it  was,  but  suspicions,  however  strong, 
are  not  sufficient  to  convict  men  of  crimes. 
There  must  be  evidence  of  every  essential  ele- 
ment of  the  crime,  and  it  must  be  of  sufficient 
weight  to  convince  an  impartial  Jury  beyond 
reasonable  doubt.  It  Is  evidence  of  the  crime 
itself  that  is  missing  here.  It  is  impossible 
to  say  that 'a  burglary  was  committed  by  any- 
body, and,  as  already  stated,  if  we  were  to  ad- 
mit that  it  was  proven  that  the  defendants 
toolc  the  saddle.  It  Is  quite  as  possible  that 
they  tooli  it  after  arriving  at  Miss  Aloe's  house, 
after  sunrise,  as  before.  We  Imow  that  in 
June  6  o'clock  in  the  evening  is  some  time 
before  sundown,  and  7  o'clock  In  the  morning 
Is  several  hours  after  sum-ise,  and  there  is 
nothing  to  show  that  it  was  not  taken  during 
either  period,  instead  of  between  them.  In 
State  V.  Watklns,  11  Nev.  30,  It  was  shown 
that  certain  articles  which  were  in  a  room 
at  9  o'clock  at  night  were  missing  in  the  morn- 
ing; that  it  was  Impossible  for  any  one  to 
have  taken  them  without  entering  the  room; 
and  they  were  found  In  defendant's  posses- 
sion between  12  and  1  o'clock  that  night.  To 
the  objection  that  the  evidence  did  not  estab- 
lish the  burglary,  the  court  said:  "It  was  nec- 
essary to  show  that  the  entry  was  effected 
in  the  nighttime,  and  proof  that  defendant 
had  In  his  possession,  outside  of  the  hotise, 
between  twelve  and  one  o'clock,  goods  which 
were  in  the  bouse  at  nine  o'clock,  and  which 
could  only  have  been  obtained  by  entering  the 
house,  was  proof  of  an  entry  in  the  nighttime, 
and,  taken  in  connection  with  the  other  proof, 
completely  established  the  corpus  delicti." 
That  case  Illustrates  what  would  be  sufficient 
proof  upon  this  point,  and,  by  contrast,  tends 
to  show  the  weakness  of  the  evidence  In  this 
case.  Judgment  reversed  and  cause  remand- 
ed. 

BONNIPIELD  and  BELKNAP,  JJ.,  concur. 


(23  Nev.  304) 

STATE  T.  ZICHFELD.     (No.  1,479.) 
(Supreme  Court  of  Nevada.     Nov.  19,  1896.) 

Marriage— Validitt—Bioamv— Evidence— Crim- 
inal Law— IsTENT. 
1.  Act  Nov.  28,  1861  (Gen.  St.  c.  4)  |  1,  pro- 
vides that  a  marriage  is  a  civil  contract,  to 
which  the  cousent  of  parties  caimble  in  law  of 
contracting  is  essentinl.  The  act  contains  pro- 
visions requiring  a  license,  directing  bow  and 
by  whom  marriages  may  be  celebrated,  and  pre- 
scribing other  regulations,  but  contains  no  ex- 
press clause  making  void  marriages  contracted 
by  mutual  consent,  per  verba  de  prsesenti,  ex- 
cept a  prior  license  is  obtained  or  solemniza- 
tion had  in  accordance  with  its  provisions.  Held, 
that  such  statutes  did  not  make  void  a  com- 


mon-law marriage  by  contract  per  verba  dc 
priesenti. 

2.  Whore  a  statute  forbids  the  doing  of  a 
certain  thing,  and  is  silent  concerning  the  in- 
tent with  which  it  is  done,  a  person  who  does 
the  forbidden  act  is  not  guiltless  l)ecanse  he  has 
no  wrongful  intent  beyond  that  which  a  in- 
volved in  the  doing  of  the  prohilrited  act.  8tat« 
V.  Gardner,  5  Nev.  377^verruled. 

3.  Gen.  St.  c.  22,  |  127,  provides  that  bigamy 
consists  of  having  two  wives  or  two  husbands 
at  the  same  time,  knowing  that  the  former  hus- 
band or  wife  is  still  alive,  and  that  nothing  con- 
tained in  the  section  shall  extend  to  any  persou 
or  persons  whose  husband  or  wife  shall  have 
been  continually  absent  from  soch  person  or 
persons  for  five  years  prior  to  the  second  mar- 
riage, and  he  or  she  not  knowing  such  husband 
or  wife  to  be  living  within  that  time,  or  to  any 
divorced  person,  or  to  any  person  where  the  for- 
mer marriage  has  been  declared  void.  Beld 
that,  in  a  prosecntion  for  bigamy,  evidence  was 
not  admissible  to  show  that  defendant,  by  his 
second  marriage,  had  no  criminal  intent,  he  be- 
lieving that  the  first  marriage  had  been  annulled 
by  agreement  between  him  and  his  wife. 

Appeal  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

C.  H.  Zichfeld  was  convicted  of  bigamy,  aniF 
appeals.    Affirmed. 

Curler  &  Curler,  for  appellant.  P.  H.  Nor- 
cross,  Dist.  Atty.,  and  Robt  M.  Beatty,  Atty 
Oen.,  for  the  State. 

BONXIFIELD,  J.  The  appellant  was  con- 
victed in  tfie  district  court  of  the  Second  judi- 
cial district  In  and  for  Washoe  county  of  the 
crime  of  bigamy,  and  appeals  from  the  Judg- 
ment of  the  court  and  an  order  denying  his 
motion  for  new  trial.  The  following  facts 
are  not  disputed:  In  the  year  1893,  in  said 
county,  the  appellant  was  married  to  Sophia 
Koser,  by  written  contract,  without  the  serv- 
ices of  any  of  the  persona  authorized  by  the 
statute  to  join  persons  in  marriage,  or  to 
solemnize  mar-iages.  Subsequently,  and  in 
1S95,  the  parties  separated  by  mutual  conseut. 
and  the  appellant,  while  he  waa  so  married 
to  Sophia  Koser,  and  knowing  that  said  Sophia 
was  still  alive,  was  formally  married  to  Lau- 
retta Bosford,  by  J.  J.  Linn,  a  justice  of  the 
peace  of  Washoe  county. 

There  is  no  contention  as  to  the  sufficiency 
of  said  first  marriage  to  constitute  a  valid 
marriage  at  the  common  law;  but  counsel  for 
appellant  contend  that  our  statute  concerning 
marriages  has  superseded  the  common  law. 
and  that  all  marriages  not  entered  Into  in  con- 
formity to  the  provisions  of  the  statute  are 
null  and  void.  It  Is  well  settled  that  under 
the  common  law  the  marriage  relation  may  be 
formed  by  words  of  present  assent  (per  verba 
de  prsesenti),  and  without  the  Interposition  of 
any  person  lawfully  authorized  to  solemnize 
marriages,  or  to  Join  persons  in  marriage. 
The  first  act  passed  by  our  territorial  legis- 
lature was  an  act  entitled  "An  act  adopting 
the  common  law."  At  the  same  session  of  the 
legislature.  It  passed  the  act  relating  to  mar- 
riages, of  whldi  the  following  Is  section  1: 
"That  marriage  so  far  as  its  validity  In  law  Is 
concerned,  lb  a  civil  contract  to  which  the 
consent  of  the  parties  capable  In  law  of  cou- 
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tractlng,  Is  essential."  i  Although  this  act 
contains  provisions  requiring  a  license,  direct- 
ing bow  and  by  whom  man'iages  may  be  cele- 
brated, or  by  whom  persons  may  be  Joined  In 
marriage,  and  prescribing  other  regulations  in 
reference  thereto,  the  statute  contains  no  ex- 
press clause  of  nullity,  making  void  marriages 
contracted  by  mutual  consent  per  verba  de 
prtesenti,  except  a  prior  license  is  obtained,  or 
solemnization  had,  in  accordance  with  its  pro- 
visions. 
AuthorltieB:  The  supreme  court  of  the  TJnlt- 
'  ed  States  In  Meister  v.  Moore,  96  V.  S.  76 
(opinion  by  Justice  Strong),  In  construing  the 
Michigan  statute,  which  Is  substantially  the 
same  as  ours,  said:  "It  [the  instruction]  cer- 
tainly withdrew  from  the  consideration  of  the 
Jury  all  evidence,  if  any  there  was,  of  Informal 
marriage  by  contract  per  verba  de  prsesentl. 
That  such  a  contract  constitutes  a  valid  mar- 
riage at  common  law  there  can  be  no.  doubt. 
In  view  of  the  adjudications  made  in  this 
country  from  the  earliest  settlement  to  the 
present  day.  Marriage  is  everywhere  regard- 
ed as  a  civil  contract.  Statutes  in  many  states. 
It  Is  true,  regulate  the  mode  of  entering  into 
the  contract,  but  fhey  do  not  confer  the  right. 
Hence  they  are  not  within  the  principle  that 
where  a  statute  creates  a  right,  and  provides  a 
remedy  for  Its  enforcement,  the  remedy  is  ex- 
clusive. No  doubt,  a  statute  may  take  away 
a  common-law  right;  but  there  is  always  a 
presumption  that  the  legislature  has  no  such 
intention,  nnless  It  be  plainly  expressed.  A 
statute  may  declare  that  no  marriages  shall 
be  valid  nnless  they  are  solemnized  In  a  pre- 
scribed manner,  but  such  an  enactment  Is  a 
very  different  thing  from  a  law  requiring  all 
marriages  to  be  entered  into  In  the  presence 
of  a  magistrate  or  a  clergyman,  or  that  It  be 
preceded  by  license,  or  publication  of  bans,  or 
attested  by  witnesses.  Such  formal  provisions 
may  be  construed  as  merely  directory,  instead 
of  being  treated  as  destructive  of  a  common-law 
right  to  form  the  marriage  by  words  of  pres- 
ent assent.  And  such,  we  think,  has  been  the 
rule  generally  adopted  in  construing  statutes 
regulating  marriage.  Whatever  directions  they 
may  give  respecting  Its  formation  or  solemni- 
zation, courts  have  usually  held  a  marriage 
good  at  common  law  to  be  good  notwithstand- 
ing the  statutes,  unless  they  contain  express 
words  of  nullity.  •  •  *  In  many  of  the 
states,  enactments  exist  very  similar  to  the 
Michigan  statute,  but  their  object  has  mani- 
festly been,  not  to  declare  what  shall  be  requi- 
site to  the  validity  of  a  marriage,  but  to  pro- 
vide a  legitimate  mode  of  solemnizing  It  They 
speak  of  the  celebration  of  Its  right,  rather 
than  of  Its  validity,  and  they  address  them- 
selves principally  to  the  functionaries  they  au- 
thorize to  perform  the  ceremony.  In  moet 
cases  the  leading  purpose  is  to  secure  a  regis- 
tration of  marriage,  and  evidence  by  which 
marriages  may  be  proved;  for  example,  by 
certificate  of  a  clergyman  or  magistrate,  or 

»  Act  Nov.  28,  1861;   Gen.  St.  c  4. 


by  exemplification  of  the  registry.  In  a  small 
number  of  the  states,  It  must  be  admitted, 
such  statutes  have  been  construed  as  denying 
validity  to  marriages  not  formed  according  to 
the  statutory  directions.  •  *  *  As  before 
stated,  the  statutes  are  held  merrty  directory, 
because  marriage  Is  a  thing  of  common-law 
right,  because  It  Is  the  policy  of  the  istate  to 
encourage  It,  and  because,  as  has  sometimes 
been  said,  any  other  construction  would  com- 
pel holding  Illegitimate  the  ofCspring  of  many 
parents  conscious  of  no  violation  of  law.  The 
Michigan  statute  differs  in  no  essential  par- 
ticular from  those  of  other  states  which  have 
generally  been  so  constmed.  It  does  not  de- 
clare marriages  void  which  have  not  been  en- 
tered Into  In  the  presence  of  a  minister  or 
magistrate.  It  does  not  deny  validity  to  mar- 
riages which  are  good  at  common  law.  The 
most  that  can  be  said  of  it  Is  that  It  con- 
tains Implications  of  an  Intention  that  all 
marriages,  except  some  particularly  mentioned, 
should  be  celebrated  In  the  manner  prescribed. 
•  •  •  The  sixth  section  declares  how  they 
may  be  solemnized.  The  seventh  describes 
what  shall  be  required  of  justices  of  the  peace 
and  ministers  of  the  gospel  before  they  shall 
solemnize  any  marriage.  The  eighth  section 
declares  that  In  every  case  (that  Is,  whenever 
any  marriage  shall  be  solemnized  in  the  man- 
ner described  In  the  act)  there  shall  be  at 
least  two  witnesses  present  besides  the  min- 
ister or  magistrate.  The  ninth,  tenth,  elev- 
enth, sixteenth,  and  seventeenth  sections  pro- 
vide for  certificates,  registers,  and  exemplifica- 
tions of  records  of  marriage  solemnized  by 
magistrates  and  ministers.  The  twelfth  and 
thirteenth  Impose  ijenalties  upon  justices  and 
ministers  joining  persons  In  marriage  contrary 
to  the  provisions  of  the  act,  and  upon  persons 
Joining  others  in  marriage,  knowjng  that  they 
are  not  lawfully  authorized  so  to  do.  The 
fourteenth  and  fifteenth  sections  are  those 
upon  which  most  reliance  Is  placed  In  support 
of  the  charge  of  the  circuit  court.  The  former 
declares  that  no  marriage  solemnized  before 
any  person  professing  to  be  a  justice  of  the 
peace  or  minister  of  the  gospel  shall  be 
deemed  or  adjudged  to  be  void  on  account  of 
any  want  of  jurisdiction  or  authority  In  such 
minister  or  justice,  provided  the  marriage  be 
consummated  with  full  belief  on  the  part  of 
the  persons  so  married,  or  either  of  them, 
that  they  have  been  lawfully  joined  In  mar- 
riage. This,  It  Is  argued,  raises  an  Implica- 
tion that  marriages  not  In  the  presence  of  a 
minister  or  justice,  or  one  professing  to  be 
such,  were  Intended  to  be  void.  But  the  Im- 
plication is  not  necessarily  so  broad.  It  Is 
satisfied  If  It  reach  not  beyond  marriages  in 
the  mode  allowed  by  the  act  of  the  legisla- 
ture. The  fifteenth  section  exempts  people 
called  'Quakers'  or  'Friends'  from  the  opera- 
tion of  the  act.  •  •  *  As  to  them  the  act 
gives  no  directions.  From  this,  also,  an  Infer- 
ence Is  attempted  to  be  drawn  that  lawful 
marriages  of  all  other  persons  must  be  in  the 
mode  directed  or  allowed  Iby  the  statute.]    W« 
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'  think  the  Inference  Is  not  a  necessary  one. 
Both  these  sections  (the  fourteenth  and  the 
fifteenth)  are  to  be  found  In  the  acts  of  x>ther 
states,  In  which  It  has  been  decided  that  the 
statutes  do  not  make  invalid  common-law  mar- 
riages." Wp  think  that  In  the  atwve  opin- 
ion by  Justice  Strong  a  clear  and  proper  con- 
struction of  the  statute  is  given. 

Bishop  says:  "It  was  well  observed  by  Lord 
Stowell  that  in  a  state  of  nature  no  forms  need 
be  added  to  an  agreement  of  present  marriage, 
to  render  It  complete.  In  the  opinion  of  the 
Scotch  people,  and  of  the  people  of  a  part  of 
our  states,  marriage,  emphatically  a  thing  of 
nature,  is  properly  regulated  by  the  law  of  na- 
ture. But  In  England,  in  other  of  our  states, 
and  largely  In  Continental  Europe,  civilization 
has  undertaken  to  refine  and  Improve  nature's 
law,  by  denying  marriage  except  under  speci- 
fied forms  and  ceremonies.  The  consequence  of 
which  Is  that  shrewd  rakes  entrap  single  gXcla 
into  nature's  manlage;  then,  at  their  whim  or 
exalted  pleasure,  cast  them  off,  and  leave  a 
family  of  children  under  the  disabilities  and  dis- 
grace of  bastardy."  1  BIsh.  Mar.,  Dlv.  &  Sep. 
ii  385,  386.  Bishop,  after  an  extended  review 
of  the  authorities  on  the  subject  which  he  cites, 
restates  the  doctrine  recognized  by  the  courts 
of  nearly  all  the  states  having  statutes  similar 
to  ours,  as  follows:  "Any  required,  formal  sol- 
emnization of  marriage  is  an  hupediment  to  en- 
tering into  it.  Therefore,  since  marriage  is  fa- 
vored in  law,  statutoiy  provisions  establishing 
forms  are  to  be  strictly  interpreted,  not  behig  en- 
couraged by  the  courts.  In  the  absence  of  any 
statute  or  local  usage  controlling  the  question, 
only  the  consent  treated  of  in  our  last  two  chap- 
ters is  indispensable  to  the  constitution  of  mar- 
riage; and  legislation  commanding  formalities, 
even  punishing  those  who  celebrate  marriage  con- 
trary to  its  provisions,  or  punishing  the  parties 
themselves,  will  not  render  a  marriage  had  In 
disregard  of  It  void,  unless  the  statute  expressly, 
or  by  necessary  implication,  declares  this  con- 
sequence. But  It  Is  otherwise  of  a  statute  which 
authorizes  the  Intermarriage  of  persons  before 
Incompetent,  for  in  this  case  there  Is  no  common 
law  to  fall  back  upon.  And  such  parties  must 
strictly  conform  to  the  legislative  direction,  to 
render  their  marriage  valid.  In  the  ordinary 
case,  wherein  the  common  law  may  be  relied  on 
except  as  excluded  by  the  statute,  only  the  par- 
ticular things  which  the  statute  declares  to  be 
nullifying  if  omitted  need  be  observed;  all  the 
rest  being  directory,  and  noncompliance  imma- 
terial."   Id.  S  449. 

In  an  elaborate  review  of  the  authorities,  and 
and  exhaustive  Jiscussion  of  the  question  now 
under  consideration,  the  supreme  court  of  Mis- 
souri, In  Dyer  v.  Brannock,  66  Mo.  391,  held 
that  a  marriage  by  contract,  without  solemniza- 
tion before  a  minister  of  the  gospel  or  an  officer 
of  the  law,  was  valid,  the  statute  concerning 
marriages  containing  no  positive  declarations 
that  a  marriage  not  so  solemnized  shall  be  void. 
Numerous  other  authorities  might  be  cited  to  the 
same  effect  as  the  above,  but  we  deem  it  imnec- 
essary. 


In  Fltzpatrick  v.  Fitq>atri<&,  6  Nev.  63,  this 
comt  has  construed  section  2  of  our  statute,  and 
tlie  reasoning  of  the  court  is  applicable  to  tlie 
construction  of  all  the  sections  relied  on  by  coun- 
sel for  appellant,  and  by  the  authorities  holding 
that  the  statute  nullifies  common-law  marriages. 
In  that  case  the  plaintiff  brought  suit  to  have 
her  marriage  declared  annulled  on  the  gtaand 
that  she  was  under  age,  and  the  consent  of  her 
parent  or  guardian  had  noi  first  been  obtained. 
Section  2  provides  tliat  "male  persons  of  the  age 
of  eighteen  years  and  female  persons  of  the  age 
of  sixteen  years  •  •  •  may  be  joined  in  mar- 
riage, provided  always,  that  male  persons  under 
the  age  of  twenty-one  years  and  female  pers<';n8 
under  the  age  of  eighteen  years  sliall  first  obtain 
the  consent  of  their  fathers"  or  mothers  or  guard- 
ians, respectively,  "and  provided  further,  that 
nothing  in  this  act  shall  be  construed  so  as  to 
make  the  Issue  of  any  marriage  illegitimate,  if  the 
person  or  persons  shall  not  be  of  lawful  age." 
The  plaintiff's  counsel  contended  that  "the  plain- 
tiff, by  reason  of  want  of  age,  was  Incapable  of 
contracting  a  valkl  marriage,  except  with  the 
consent  of  her  parent  or  guardian."  He  argued: 
"The  statute  provides  that  marriage  by  femnlcs 
under  the  age  of  eighteen  shall  be  contracted  on- 
ly with  the  consent  ot  their  parents  or  guardian, 
and  a  penalty  is  Imposed  on  the  county  clerk 
who  shall  issue  a  license  for  the  marriage  of 
such  minor  without  such  consent.  ♦••  Be- 
sides, the  statute  of  Nevada  is  peculiar,  in  pro- 
viding that  nothhig  In  it  shall  be  construed  to 
make  the  issue  of  any  marriage  Illegitimate  if  the 
persons  sliall  not  be  of  lawful  age.  Evidently 
the  legislature  intended  by  this  act  that  all  mar- 
riages entered  Into,  except  as  provided  in  saiJ 
act,  should  be  void.  If  this  was  not  their  in- 
tention, then  that  portion  of  the  act  which  pro- 
vides against  bastardizing  the  Issue  of  such  mar- 
riage is  mere  surplusage  and  without  meaning, 
for  the  reason  that  It  would  be  the  merest  folly 
to  provide  by  statute  that  Issue  of  a  valid  nwr- 
rlage  shall  not  be  fllcgitimate."  The  court  held, 
however,  lliat:  "That  proviso  did  not  indicate 
anj'  such  latent  as  cLiImed  by  counsel,  as  it  only 
relates  to  Issue  of  persons  not  of  lawful  age: 
that  is,  eigliteen  and  sixteen  years  In  males  and 
females,  respectively.  •  •  *  That  by  the  com- 
mon law,  and  the  statute  law  of  this  state,  mar- 
riage Is  held  to  be  a  civil  contract.  To  render 
the  contract  valid,  the  parties  must  be  able  and 
willing  to  contract.  At  common  iaw  the  age  of 
capacity  to  make  the  contiact  of  marriage  wa." 
fixed  at  fourteen  years  for  males,  and  twelve 
years  for  females.  *  •  *  Marriage  liefore 
such  age  is  voidable  at  the  election  of  either 
party,  on  arriving  at  tlie  age  of  consent.  If  rither 
of  the  parties  be  under  age  when  the  contract  Is 
made.  2  Kent,  Comm.  94.  The  statute  of  this 
state  does  not  alter  the  common  bw,  save  by 
substituthig  the  ages  therein  named  for  the  com- 
mon-law ages,  and  it  has  been  generally,  if  n^it 
universally,  held.  In  construing  similar  statutes, 
that,  in  the  absence  of  any  provision  declaring 
marriage  made  In  violation  of  the  statutory  pro- 
viso void,  it  was  a  binding  and  valid  contn^-t. 
upon  the  theory  tliat  persons  of  the  coosenting 
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or  lawful  age,  TOluntarily  entering  iato  a  oon- 
tnct,  should  be  held  thereto,  precisely  as  they 
would  be  held  to  any  other  lawfnl  contract  yoI- 
untarily  assiuued  at  the  legal  age,  or  upon  ma- 
jority."    It  will  be  observed  that  the  court  held, 
in  effect,  that  In  the  absence  of  any  piovislon  of 
the  statute  declaring  the  marriage  of  a  minor, 
without  the  consent  of  parent  or  guardian,  void, 
the  marriage  was  valid,  notwithstanding  the  ex- 
plicit requirements  of  the  statute  that  such  con- 
sent shall  first  be  obtained.     Our  statute  does 
not  expressly,  nor  by  necessary  implication,  as 
.  we  view  it,  render  a  marriage  bad  in  disregard 
of  Its  prescribed  formalities  void.    We  are  to 
presume  that  the  legislature  knew  that  mar- 
riages by  contract  are  valid  at  common  law;  that 
they  have  thus  been  entered  Into  from  time  im- 
memorial, and  are  liable  ro  continue  to  be  so 
contracted.     And  if  the  legislature  intended  to 
prohibit  such  marriages  anu  render  them  void, 
and  thus  entail  upon  parties  conscious  of  oo 
wrongdoing,  and  their  children,  such  evil  conse- 
quences as  must  necessarily  result  therefrom,  it 
would  have  expressed  such  Intent  in  such  terms 
as  need  no  construction,  and  about  which  even 
laymen  could  have  no  doubt,  and  would  thus 
have  given  due  notice  to  all  of  the  fnvalldlty  of 
informal  marriages  entered  Into  simply  by  con- 
tract   It  seems  to  us  clearly  that  the  legislature, 
by  the  terms  used  in  the  first  section  of  the  mar- 
riage act,  intended  to  specifically  recognize  the 
common  law  in  respect  to  marriages.     It  therein 
declared  "that  marriage,  so  far  as  its  validity  in 
law  is  concerned,  is  a  civil  contract  to  which  the 
consent  of  the  parties  capable  in  law  of  contract- 
ing is  essential."     If  the  legislating  had  intend- 
ed tliat  compliance  with  any  of  the  provisions 
of  the  succeeding  section  should  also  bp  essential 
to  its  validity  In  law,  we  are  of  opinion  that  it 
would  have  so  expressed  Itself,  and  not  left 
the  definition  of  a  valid  marriage  in  law  "a  civil 
contract  to  which  the  consent  of  the  parties  capa- 
ble to  law  of  contracting  is  essential."     We  are 
of  opinion  that  the  subsequent  sections  were  en- 
acted for  the  purposes  named  above  in  the  opin- 
ion delivered  by  Justice  Strong,  and  for  the  ad- 
ditional purpose  of  accommodating  th3  views  of 
those  who  do  not  believe  In  marriages  by  con- 
tract simply,  and  would  not  be  satisfied  with 
entering  Into  the  marriage  relation  except  by 
some  mode  prescribed  by  the  statute,  and  for  the 
purpose  of  giving  to  the  forms  and  ceremonies 
In  practice  among  many  classes  statutory  rec- 
ognition.    While  any  form  or  ceremony  the  par- 
ties toterested  may  choose  Is  recognized  by  the 
statute,  no  particular  form  Is  required.    The  ele- 
ments essential  to  a  common-law  marriage  are 
required, — a  contract  per  verba  de  preesenti.     In 
the  language  of  the  statute,  the  parties  "shall 
declare  that  ttiey  take  each  other  as  husband 
and  wife," — not  necessarily  by  word  of  mouth, 
but   in  some  manner  to  declare  such  assent 
From  the  great  preponderating  weight  of  au- 
thority and  reason,  we  arc  of  opinion  tbat  all  oth- 
er provisions  of  the  statute  are  directory,  so  far 
as  the  validity  of  the  marriage  Is  concerned,  and 
tbat  a  marriage  by  contract  between  parties  com- 
petent to  enter  Into  that  relation  with  each  other 


Is  valid  under  our  statute.  We  therefore  hold 
that  the  said  marriage  of  the  appellant  to  So- 
phia Koser  is  valid. 

IhTors  assigned:  On  the  14th  day  of  Septem- 
ber, 1895,  about  three  weeks  before  the  al- 
leged second  marriage  of  the  defendant,  he  and 
his  first  wife,  Sophia,  entered  ijito  a  written 
agreement  between  themselves  In  settlement 
of  their  property  rights,  and  agreed  to  theu 
and  there  separate,  and  further  agreed  to  terms 
as  follows:  "The  parties  hereto,  each  with  the 
other,  covenant  and  agree  to  sever  their  mari- 
tal reladons,  and  by  these  presents  do  sever 
theb:  marital  relations."  Counsel  for  defend- 
ant offered  to  Introduce  this  agreement  in  evi- 
dence, to  which  the  district  attorney  objected 
on  the  ground  that  It  was  tocompetent.  Irrele- 
vant, and  Immaterial.  The  court  sustained 
the  objection.  This  ruling  is  assigned  as  er- 
ror. Counsel  argues,  to  substance,  under  the 
authority  of  State  v.  Gardner,  5  Nev.  377,  that 
the  agreement  was  proper  evidence  to  go  to  the 
jury,  as  tendtog  to  show  that  there  was  no 
criminal  totent  on  the  part  of  the  defendant  in 
entwlng  toto  the  secdnd  marriage,  he  believing 
that  the  agreement  had  annulled  the  first  mar- 
riage. 

Criminal  totent:  The  rule  adopted  by  the 
majority  of  the  court  In  the  said  Gardner  Cose, 
to  the  effect  that  where  a  statute  forbids  the 
dotog  of  a  certain  thing,  and  is  ^lent  concern- 
ing the  totent  with  which  It  Is  done,  a  person 
commits  no  offense,  to  law,  though  he  does 
the  forbidden  thing,  within  all  the  words  of  the 
statute,  if  he  had  no  evil  or  wrongful  toteut 
beyond  that  which  Is  tovolved  in  the  doing  of 
the  prohibited  act,  is  disapproved,  and  the  deci- 
sltm  to  that  effect  Is  hereby  OTerruled.  We 
recognize  the  well-settled  rule  that,  where  a 
specific  totent  Is  required  by  statute  to  con- 
sdtnte  the  crime,  such  specific  totent  enters  In- 
to the  nature  of  the  act  Itself,  and  must  be  al- 
leged and  proved  beyond  a  reasonable  doubt. 
The  statute  under  which  the  defendant  was  in- 
dicted, tried,  and  convicted  provides:  "Bigamy 
consists  to  the  having  of  two  wives  or  two 
husbands  at  one  and  the  same  time,  know- 
tog  that  the  former  husband  or  wife  is  still 
alive.  If  any  person  or  persons  within  this 
state  betog  married,  or  who  shall  hereafter 
marry,  do  at  any  time  marry  any  person  or 
persons,  the  former  husband  or  wife  being 
alive,  the  person  so  offeiiding  shall  be  punish- 
ed •  *  *.  Nothing  herein  contatoed  shall 
extend  to  any  person  or  persons  whose  lius- 
band  or  wife  shall  have  beei  continually  ab- 
sent from  such  person  or  persons  for  the  sjiace 
of  five  years  prior  to  the  said  second  marriage, 
and  he  or  she  not  knowtog  such  husband  or 
wife  to  be  living  within  that  time.  Also, 
nothing  herein  contatoed  shall  ectend  to  any 
person  that  is  or  shall  be,  at  the  time  of  such 
marriage  divorced  by  lawfnl  authority  from 
the  bonds  of  such  former  marriage,  or  to  any 
person  where  the  former  marriage  hath  been 
by  lawfnl  authority  declared  void."  »    ITiere 
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Is  no  Intent  inycdved  in  this  case,  except  the 
doing  of  the  thing  forbidden  to  be  done  by 
the  statute.  "Wliatever  one  volmitarily  does, 
he,  of  course,  Intends  to  do.  If  the  statute 
has  made  it  criminal  to  do  ^any  act  under  pe- 
culiar circumstances,  the  party  TOluntarlly  do- 
ing tliat  act  lichargeable  with  the  criminal  In- 
tent of  doin^  it"  Com.  v.  Mash,  7  Mete. 
(Mass.)  472.  "There  was  the  intent  to  mar- 
ry a  second  time,  not  Imowing  the  husband  to 
be  dead,  and  who  had  been  absent  for  about 
one  year  only,  and  this  is  the  criminal  intent 
which  is  of  the  essence  of  the  offense."  Jones 
V.  State,  67  Ala.  84.  "Upon  indictment  for 
selling  intoxicating  liquor  to  a  minor  without 
authority  from  his  parents  or  guardian,  It  does 
not  matter  that  the  defendant  did  not  know 
that  such  person  was  a  minor.  He  is  bound 
to  know  whether  such  person  is  a  minor  or 
not."  Farmer  v.  People,  77  III.  322.  A  stat- 
ute of  North  Carolina  authorized  the  sherlfC  to 
issue  a  license  to  sell  liquor  by  retail  only,  on 
an  order  of  the  board  of  commissioners,  upon 
application  of  the  person  sedUng  the  license, 
and  made  it  a  criminal  offense  to  retail  liquor 
without  a  license.  On  the  1st  day  of  January, 
1883,  the  board,  upon  application  of  Voight, 
ordered  the  license  to  issue,  and  on  the  same 
day  revoked  the  order.  Notwithstanding  this 
revocation,  the  sheriff  afterwards,  and  on  the 
last  day  of.  said  January,  Issued  the  license, 
Voight  knowing  when  he  received  the  license 
that  the  order  for  its  issuance  had  been  revok- 
ed. Voight  was  prosecuted  criminally  for 're- 
tailing liquor  without  a  license.  The  trial 
court  charged  the  jury  "that  if  the  jury  were 
fully  satisfied  that  the  license  vras  .issued 
after  the  Ist  of  January,  1883,  and  defendant 
knew  It  was  subsequent  to  the  revoking  order, 
and  thereafter  sold  liquor  as  charged,  *  •  * 
they  should  convict  notwithstanding,  at  the 
time  of  the  act,  be  had  possession  of  the  li- 
cense." The  supreme  court  approved  the  in- 
struction, and  said:  "•  •  •  Nor  is  it  a  de- 
fense to  a  criminal  accusation  tliat  the  defend- 
ant did  not  intend  to  violate  or  evade  the  law, 
or  supposed  he  had  a  right  to  sdl,  when  he  in- 
tended to  do,  and  did  do,  the  criminal  and  for- 
bidden act.  The  criminal  Intent  ia  inseparably 
involved  hi  the  Intent  to  do  the  act  which  the 
■law  pronounces  criminal."  State  v.  Voight, 
90  N.  C.  741.  The  provisions  of  a  statute  In 
Massachusetts  are  as  follows:  "Whoever 
falsely  makes  •  *  •  any  certificate  of 
nomination  or  nomination  paper,  or  any  part 
thereof,  or  files  any  certificate  of  nomination 
or  nomination  paper  knowing  the  same  or  any 
part  thereof  to  be  falsdy  made  •  •  •  shall 
be  punished,"  etc.  Connelly  was  convicted  un- 
der this  statute— First,  for  falsely  making 
nomination  papers;  second,  for  filing  the  same. 
On  appeal  the  supreme  Judicial  court  held: 
"No  fraudulent  intent  is  necessary  to  consti- 
tute the  offense.  It  is  Immaterial  that  the 
defendant  did  not  intend  to  break  the  law.  It 
is  enough  that  he  did  the  things  made  offoises 
by  the  statute."  Com.  v.  Connelly  (Mass.)  40 
N.  E.  862.     We  cite  the  following  additional 


authorities  on  the  question  of  hiteat,  whicta  are 
in  line  with  the  ones  given  above:  Walls  v. 
State,  7  Blackf.  572;  The  Brig  Ann.  1  Gall. 
62,  Fed.  Cas.  No.  397;  Reg.  v.  Woodn»w, 
15  Mees.  &  W.  404;  Myers  v.  State,  1  Conn. 
502;  State  v.  Goodenow,  65  Me.  30;  State  v. 
Whitcomb,  52  Iowa,  85,  2  N.  W.  970;  Hood 
V.  State,  56  Ind.  283;  Davis  v.  Com.,  13  Bush, 
318;  Whart.  Cr.  Ev.  (8th  Ed.)  §  725,  and 
cases  there  cited. 

We  therefore  hold  that  the  court  did  not  err 
in  excluding  said,  agreement  of  the  appelant 
and  Sophia  Zichfeld.  "Hils  optoion  disposes 
of  all  the  alleged  errors,  and,  finding  no  error 
of  the  court  In  the  record,  the  judgment  and 
order  appealed  from  are  affirmed. 

BIGELOW.  C.  J.,  and  BELKNAP,  J.,  con- 
cur. 


(U  Mont.  595) 
In  re  STEWART'S  ESTATE. 
(Supreme  Court  of  Montana.     Nov.  16,  1896.) 

AdMISISTRATOKS— SORVIVINO     WiPB — MlSORITT  — 

No(liSATiO!i— Competency. 

Lender  Comp.  St.  1887,  p.  289,  S  55,  which 
provides  that  letters  of  administmtion  on  the 
estate  of  a  person  dying  intestate  must  be  issued 
to  "the  survivinK  husband  or  wife,  or  some  com- 
petent person  whom  he  or  she  may  reqaest  to 
have  appointed,"  a  surviving  wife  may  nomi- 
nate a  competent  person  for  administration  of 
her  deceased  husband's  estate,  though  she  her- 
self is  disqualified  by  her  minority. 

2.  Comp.  St.  1887,  p.  290,  §  58,  which  provides 
that,  if  the  person  entitled  to  letters  of  admin- 
istration is  a  minor,  letters  must  issue  to  bis  or 
her  guardian,  or  any  other  person  entitled,  in  the 
discretion  of  the  court,  does  not  apply  to  a  sur- 
viving husband  or  wife  under  the  age  of  majori- 
ty, yet  old  enough  to  lawfully  contract  the  mar- 
riage relation. 

Appeal  from  district  court,  Alissoula  cotmty: 
F.  H.  Woody,  Judge. 

In  the  matter  pf  the  estate  of  John  P.  Stew- 
art, deceased,  his  surviving  wife,  a  minor,  pe- 
titioned that  Jolm  M.  Keith  be  appointed  ad- 
ministrator. From  an  order  denying  the  peti- 
tion and  his  application  tor  appointment,  Keith 
appeals.     Reversed. 

Jolm  P.  Stewart  died,  hitestate,  in  Missoula 
county,  on  March  24,  1895.  He  left  an  estate 
valued  at  about  $15,000.  There  survived  him 
his  wife,  aged  16  years,  and  one  minor  cbild. 
On  March  30,  1895,  the  public  administrator 
petitioned  for  letters  of  admlntstratiOD.  On 
April  4th,  thereafter,  John  M.  Keith,  the  appel- 
lant herehi,  filed  a  protest  against  the  right  of 
the  public  administrator  to  letters,  based  opon 
the  ground  that  the  decedent  left  a  widow,  Mary 
Stewart,  residing  in  Missoula  county,  who,  in 
writing,  had  especially  named  and  requested 
that  the  said  Keith  be  granted  letters  of  admin- 
istration. Regular  application  for  letters  was 
made  by  Keith.  Upon  April  1st,  Mrs.  Stewart 
filed  a  written  consent  and  request  that  Keith 
be  appointed  administrator  of  the  estate  ot  her 
deceased  husband;  and  she  expressly  waived 
her  right  as  his  wife  to  qualify,  in  favor  of 
said  John  M.  Keith.    The  court  overruled  tbe 
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objectloiia  of  Keith,  and  denied  hla  petition  for 
letters,  and  ordered  that  letters  of  administra- 
tion should  issoe  to  W.  B.  Brooks,  the  public 
administrator.  Keith  dtdy  excepted,  and  ap- 
peals to  this  court  from  the  Judgment  and  order 
r^ecting  his  petition  for  appointment,  and  al- 
lowing the  petition  of  Broolu,  and  from  the 
order  appointing  Brooks  administrator  of  tlie  es- 
tate. 

Mamhall  &  Carfaett,  for  appelant 

HUNT,  J.  (after  stating  the  facte).  The 
point  tot  decision  is  this:  Which  has  a  better 
legal  right  to  administer  the  estate  of  the  de- 
ceased,—Broc^  as  public  administrator,  or 
Keith,  in  whose  favor  the  widow  relinquished 
any  rights  she  may  have  had? 

The  sections  of  the  probate  practice  act 
(Oomp.  St  1887,  p.  289)  applicable  to  the  ctm- 
trover^y  are  as  follows: 

"Sec  B5.  Letter:^  of  administration  on  the  es- 
tate of  a  person  dying  intestate  must  be  grant- 
ed to  some  one  or  more  of  the  persons  herein- 
after  m^itloned,  who  are  respectiyely  entitled 
thereto,  in  the  following  order:  Fhatt.  The  sur- 
rivlng  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have 
appointed.  Second.  The  chlldreix.  Third.  The 
father  and  mother.  Fourth.  The  brothers. 
Fifth.  The  steters.  Sixth.  The  grandchildren. 
Seventh.  The  next  of  kin  entitled  to  share  In 
distribution  of  the  estate.  Eighth.  The  public 
administrator.  Ninth.  The  creditors.  Tenth. 
Any  person  legally  competent  If  the  decedent 
.  was  a  member  of  a  co-partnership  at  the  time 
of  his  death,  the  surviving  partner  must  in  no 
Instance  be  appointed  administrator  of  the  es- 
tatfe  And  provided,  further,  that  no  person 
who  is  not  a  resident  of  this  state  shall  be  ap- 
pointed administrator,"  etc. 

"Sec.  69.  No  [leraon  is  competent  to  serve  as 
administrator  or  administratrix  who,  when  ap- 
pointed, is:  First  Under  the  age  of  majority. 
Second.  Convicted  of  an  Infamous  crime. 
Third.  Adjudged  by  the  court  to  be  Incompetent 
to  execute  the  duties  of  the  trust  b/  reason  of 
drunkenness,  improvidence,  or  want  of  under- 
standing or  Integrity." 

The  respondent's  ccmtentlon  most  be  that, 
where  the  widow  is  a  minor,  she  Is  necessarily 
Incompetent  to  serve  herself,  and  that  inas- 
much as  she  Is  Incompetent  to  serve  h«self, 
Bhe  la  also  Incompetent  to  name  some  compe- 
tent person  whom  die  may  request  to  have 
appointed.  But  we  do  not  think  this  conten- 
tion can  be  sustained.  The  first  right  to  ad- 
minister is  granted  to  the  surviving  husband 
or  wife;  yet  It  might  often  happen  that  such 
survivor  would  be,  by  nonresidence  or  other 
disqualification.  Incompetent  to  serve.  But  the 
statute,  as  if  made  especially  to  cover  such  a 
contingency,  gives  to  the  surviving  husband  or 
-wife  the  right  to  name  some  competent  person 
who  can  serve.  This  right  of  the  surviving 
husband  or  wife  to  nominate  is  not  made  de- 
pendent npon  the  competency  to  serve  of  the 
person  occupying  such  relationship.  It  Is  a 
right  of  oominatlon  given  by  virtue  of  the  fact 


that  the  person  who  exercises  It  stands  In  the 
relationship  of  surviving  husband  or  wife.  It 
is  independent  of  the  competency  of  such  hus- 
band or  wife  himself  or  herself  to  serve.  The 
person  named  for  appointment  by  such  surviv- 
ing husband  or  wife  must  be  legally  qualified, 
as  required  by  section  59,  above  quoted.  Bat 
we  must  not  lose  sight  of  the  distinction  be- 
tween the  right  to  name  the  me  who  shall 
serve,  and  the  compet^cy  of  the  person  who 
does  serve,  tor  the  dlstlnctton  makes  the  case 
simple. 

A  question  analogous  to  this  arose  In  Estate 
of  Cotter,  64  CaL  215,  where  statutes  like  the 
provisions  of  the  Montana  Code  were  con- 
strued. In  that  case  the  wife  was  a  nonresi- 
dent She  requested  that  letters  be  granted  to 
one  Thomas  Crane,  a  competent  person.  The 
public  administrator  objected,  and  claimed  he 
had  a  right  to  administer  the  estate.  The  court 
held  that  the  statutes  prevented  any  one  from 
serving  who  was  a  nonresident  of  the  state,  and 
the  wife,  being  a  nonresident,  could  not  serve, 
but  that,  although  she  could  not  act  as  admin- 
istratrix, yet  the  law  did  not  deprive  her  of 
the  right  to  name  some  one  who  could  act  pro- 
vided, always,  the  person  suggested  by  her 
was  competent  to  serve.  The  court  in  that 
case  said:  "The  statute  does  not  make  the 
right  of  the  surviving  husband  or  wife  to  n<Hn- 
Inate  depend  upon  the  matter  of  residence,  and 
there  would  be  no  reason  In  such  requirement. 
There  may  be,  and  doubtless  are,  however,  very 
good  reasohs  for  the  provision  which  declares 
that  no  person  shall  serve  as  administrator  or 
administratrix  who  Is  not  a  bona  fide  resident 
of  the  state;  but  this  Inhibition,  and  the  rea- 
sons for  it,  only  go  to  the  right  of  the  non- 
resident surviving  huslwnd  or  wife  to  serve  In 
that  capacity,  and  do  not  abridge  or  conflict 
with  the  right  expressly  conferred  by  section 
1365  upon  the  'competent  person,  whom  be  or 
she  may  request  to  have  appointed.' "  A  like 
construction  of  the  statutes  of  California  was 
adopted  in  Estate  of  Stevenson,  72  Oal.  164,  13 
Pac.  404.  Both  of  these  declsionft  were  ex- 
pressly affirmed  in  Estate  of  Dorrls,  93  Cal.  611 
29  Pac.  244.  In  the  latter  case  the  court  ree 
ognize  the  policy  of  the  law  that  the  surviving 
husband  or  wife  shall  have  administrative  con- 
trol, if  desired,  and  that,  therefore,  such  snr 
vivor,  or  his  or  her  nomhiee,  if  competent  and 
fit  has  an  absolute  right  Estate  of  Bedell,  07 
Cal.  339,  32  Pac.  323. 

There  was  a  statute  of  Montana  (Prob.  Prac 
Act,  {  68:  Comp.  St  1887,  p.  290)  which  pro- 
vlded  that.  If  the  person  entitled  to  letters  Is  a 
minor,  letters  must  Issue  to  his  guardian,  or  any 
other  person  entitled  to  letters  of  administra- 
tion, in  the  discretion  of  the  court  But  we 
think  that  statute  applies  to  minora  generally 
rather  than  to  a  surviving  husband  or  wife  un- 
der the  age  of  majority,  yet  old  enough  to  law- 
fully contract  the  marital  relation.  As  to  mi- 
nors sustaining  such  marital  relationship,  the 
statute  giving  the  right  to  nominate  is  special 
and  controls.  The  order  of  the  district  court 
ts  reversed,  and  the  cause  levoaifieA,  with  dl- 
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rectlons  to  deny  the  application  of  Brooks  for 
tetters  of  adminlBtration,  and  to  grant  the  pe- 
tition of  appellant,  Keith,  for  IctteiB,  If  he  Is  a 
comjjetent  person.    Reversed. 

PEMBERTON,  C.  J.,  concurs.  DB  WITT, 
J.,  not  sitting. 

(18  Mont.  ti63) 

LARGEY  V.  CHAPMAN  et  al. 

(Supreme  Court  of  Montana.     Nov.  9,  1896.) 

Chattel  Mortgage— Waivbr—Coxstkuctios  of 

Statctes. 

1.  Under  Code  Civ.  Proc.  1887,  §  358,  declar- 
ing that  there  shall  be  but  one  action  for  the 
recovery  of  any  debt  secured  by  mortgage, 
"which  action  shall  be  in  accordance  with  the 
provisions  of  this  chapter,"  to  wit,  chapter  1, 
tit.  10,  relatinK  solely  to  the  foreclosure  of 
mortgages,  a  creditor  cannot  waive  his  chattel- 
mortgage  security,  sue  on  the  debt,  and  at- 
tach his  debtor's  property,  but  must  bring  suit 
to  foreclose. 

2.  By  adopting  a  statute  of  another  state, 
the  legislature  adopts  the  construction  placed 
thereon  by  the  courts  of  such  state. 

Apiieal  from  district  court.  Silver  Bow  coun- 
ty; J.  J.  McHatton.  Judge. 

Action  by  P.  A.  Largey  against  J.  W.  Chap- 
man and  another.  A  motion  to  dismiss  the  ac* 
tlon  was  granted  after  the  pleadings  were  filed, 
and  plaintiff  appeals.    Affirmed. 

P.  T.  McBride  and  3.  W.  Cotter,  for  appel- 
lant C.  R.  Leonard  and  J.  T.  Baldwin,  for 
tespondents. 

DE  WITT,  J.  Alter  the  filing  of  the  com- 
plaint, answer,  and  replication,  the  defendants 
moved  to  dismiss  the  action.  This  motion  wad 
granted,  and  Judgment  entered  In  favor  of  de- 
fendants. This  action  of  the.  court  was.  In  ef- 
fect, giving  Judgment  upon  the  pleadings.  The 
action  was  commenced  against  the  defendants, 
John  Astle  and  J.  W.  Chapman.  The  com- 
plaint stated  that  plaintiff  had  signed  two  notes 
with  the  defendants,  and  that  he  (plaintiff)  was 
In  fact  only  surety  for  the  defendants,  and  as 
such  had  been  obliged  to  pay  the  notes.  He 
sought  in  this  action  to  recover  the  money  so 
paid.  Without  reciting  the  pleadings  at  any 
length,  we  are  satisfied  to  say  that  defendant 
Astle's  answer  sufficiently  set  forth  that  the 
indebtedness  of  defendants  to  plaintiff  was  se- 
■  cured- by  a  chattel  mortgage,  which  had  never 
been  foreclosed.  This  Is  not  denied.  Plain- 
tiff's contention  Is  that,  not withs lauding  the 
debt  was  secured  by  a  chattel  mortgage,  he 
could  bring  the  present  action  upon  the  debt, 
and  procure  an  attachment  against  the  prop- 
erty of  defendant  Astle,  as  he  did,  without 
bringing  any  action  to  foreclose  the  chattel 
mortgage.  Respondents  rely  upon  the  provl- 
tuons  of  Code  Civ.  Proc.  1887,  S  338,  which  pro- 
vides as  follows:  "There  shall  be  but  one  ac- 
tion for  the  recovery  of  any  debt  or  the  en- 
forcement of  any  rights,  secured  by  mortgage 
upon  real  estate  or  personal  property,  which  ac- 
tion ^hall  be  In  accordance  with  the  provisions 
of  this  chapter."     The  chapter,  to  wit,  chapter 


1,  tit.  10,  In  which  this  section  Is  found,  relates 
solely  to  actions  for  foreclosure  of  mortgages. 
'Respondents  contend  that  imder  these  provi- 
sions the  plaintiff  could  not' sue  or  attach  with- 
out bringing  an  action  to  foreclose.  The  dis- 
trict court  adopted  this  view,  and  In  this,  we 
thlnlt,  was  correct.  We  are  of  opinion  that  the 
plaintiff  cannot,  by  simply  suing  on  the  debt 
and  attaching  the  property,  and,  in  the  coarse 
of  such  proceedings,  making  an  aflldavit  that 
his  debt  is  not  secured  by  mortgage,  lien,  or 
pledge  upon  real  or  personal  property,  thus 
waive  the  mortgage,  and  consider  It  as  naught 
Our  statute  Is  the  same  as  that  of  California, 
and  was  evidently  taken  from  that  state.  The 
supreme  court  of  California,  In  Barblerl  v.  Ra- 
melU,  84  CaL  154,  23  Pac.  1086,  says:  "It  Is 
contended  here  on  the  part  of  the  defendants 
(appellants)  that  the  action  cannot  be  main- 
tained, for  the  reason  that  it  is  prohibited  by 
section  726  of  the  Code  of  Civil  Procedure. 
That  section,  so  far  as  it  bears  on  this  case, 
reads  as  follows:  'There  can  be  but  one  action 
for  the  recovery  of  any  debt  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real  es- 
tate or  personal  property.'  We  are  of  opinion 
that  the  point  is  well  taken.  The  statute  is 
Imperative.  The  word  "secured,'  In  the  sec- 
tion, does  not  mean  that  the  security  shall  be 
adequate,  or  that  in  case  prior  liens  upon  it 
would  eschaust  the  money  derived  from  the 
land  conveyed  as  security  on  a  sale  of  it,  that 
then  the  plaintiff  is  relieved  from  bringing  the 
action  to  foreclose.  The  proper  construction  of 
the  language  of  the  statute  is  that  if  the 
mortgage,  on  its  face,  purjwrts  to  be  a  security 
to  the  plaintiff,  then  he  must  bring  his  action 
for  foreclosure.  This  word  has  reference  only 
to  the  purport  of  the  mortgage  as  It  appears 
on  Its  face.  The  Interpretation  of  It  is  not  prop- 
er when  Its  meaning  is  sought  in  something  out- 
side of  the  mortgage  instrument.  The  plain- 
tiff Is  not  authorhsed  to  waive  the  security  and 
bring  an  action  on  the  indebtedness,  and  the 
court  erred  iu  so  holding,  as  it  did,  in  effect  and 
rendering  judgment  for  plaintiff."  Se$?,  also, 
BIddel  V.  Brizzolara,  64  Cal.  362,  30  Pac.  609; 
Porter  v.  Muller,  65  Cal.  512,  4  Pac.  531; 
Brown  v.  WlUis,  67  Cal.  236,  7  Pac.  6S2;  Por- 
ter V.  Brooks,  33  Cal.  199. 

The  plaintiff  relies  for  his  right  to  waive  the 
mortgage  upon  several  cases  which  he  cites  In 
his  brief.  We  have  examined  these  eases,  and 
we  find  that  they  are  decided  without  regard  to 
a  statute  such  as  ours  and  that  of  California. 
In  the  states  whence  plaintiff's  cases  come.  It  is 
not  provided  directly  by  statute  that  there  shall 
be  but  one  action  lor  the  recovery  of  a  debt  se- 
cured by  mortgage,  which  action  shall  be  by 
foreclosure  of  the  mortgage.  We  notice,  how- 
ever, in  his  list  of  cases,  that  of  Ould  v.  Stcd- 
dart  54  Cal.  013.  But  the  facts  hi  that  case 
were  exceptional,  and  do  not  disturb  the  doc- 
trines held  by  the  California  court  in  the  other 
cases.  In  that  case  the  mortgagee  had  gone 
to  tlie  state  of  Ohio,  and  sued  upon  the  debt 
and  obtained  a  judgment  The  court  Iicid  that 
he  could  not  afterwards  maintain  an  action  for 
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toredosuie  In  the  state  of  CalUomla.   There  Is 
In  tbe  case  language  In  sninrart  of  the  Tlew  of 
tbe  plaintiff  In  tbia  case.    But  even  then  the 
later  cases  In  64, 65,  67,  and  84  Cal.,  and  4,  7,  23, 
ind  30  Pac,  which  we  hare  cited,  sustain  the 
ruling  of  the  court  below  in  the  case  at  bar. 
We  find  the  following  in  Shlnn,  Attachm.  {  24: 
"The  policy  of  tbe  law,  in  most  states.  Is  that 
%  creditor  holding  a  security  by  way  of  'mort- 
age, lien,  or  pledge  uiMn  real  or  personal  prop- 
erty' shall  not  resort  to  the  summary  process  of 
attachment  until  he  has  exhausted  his  security. 
Consequently,  If  a  creditor  have  such  lien  for  his 
demand,  he  cannot  have  attachment."     On  tbe 
other  band,  we  find  the  following  remarks  in 
Drake,  Attnchm.  {  35:    "The  right  of  a  creditor 
to  sue  his  debtor  by  attachment  is  not  Impaired 
by  his  holding  collateral  security  for  the  debt. 
IHie  supreme  court  of  Massachusetts  once  held 
that  a  creditor  who  had  received  personal  prop- 
erty In  pledge  for  the  payment  of  a  debt  could, 
not  attach  other  property  for  that  debt,  without 
first  returning  the  pledge,  but  this  position  was 
afterwards  repeatedly  overruled  by  that  court 
And  a  mortgagee  of  personal  property  may  waive 
his  right  under  the  mortgage,  and  attach  the 
mortgaged  property  to  satisfy  the  mortgage  debt, 
«ren  after  he  has  talcen  possession  of  it  under 
the  mortgage."     Again,  In  Shlnn,  Attachm.  { 
38,  we  have  these  remarks:    "There  Is  such  con- 
trariety to  the  laws  of  the  different  states  re- 
lating to  the  attachment  of  personal  property  on 
which  some  third  party  holds  a  lien,  that  It  Is 
difficult  to  lay  down  any  rule  that  will  be  uni- 
versal.   Generally,  chattels  subject  to  a  Hen  can- 
not, unless  by  virtue  of  a  special  statute,  l)e  at- 
tached.   But  this  is  for  the  protection  of  the  par- 
ty having  the  Hen,  and,  if  he  waive  his  objection 
to  tbe  attachment,  it  does  not  He  In  the  month  of 
the  general  owner  to  complain.     Such  an  attach- 
ment Is  not  void,  but  only  voidable  at  the  elec- 
tion of  the  possessor  of  the  Hen."     But  we  are 
of  opinion  that  the  case  depends  upon  the  stat- 
ute.    The  statute  was  clearly  construed  to  84 
Cal.  and  23  Pac,  above  cited,  and  there  seems 
to  be  no  reason  in  this  case  to  depart  from  the 
role  that.  In  adopting  the  statute,  we  have  adopt- 
ed the  construction.     First  Nat.  Bank  of  Butte 
v.  Ben  S.  &  C.  Mta.  Co.,  8  Mont.  32,  19  Pac. 
403;    Stackpole  v.  Hallahan,  16  Mont  40,  40 
Pac.  80;   Murray  v.  Helnze,  17  Mont  353,  42 
Pac.  1057,  and  43  Pac.  714;   State  v.  O'Brien, 
18  Mont  1,  43  Pac.  1091,  and  44  Pac.  399;  State 
v.  Butte  City  Water  Co.,  18  Mont  199,  44  Pac. 
96B.    Again,  It  Is  to  be  observed  that  the  case 
before  us  Is   distinguished   from   Pnrberry   v. 
Sheep  Co.,  18  Mont  317,  45  Pac.  278,  which 
plaintiff  cites  in  favor  of  his  contention.     In 
that  case  the  court  found  that  the  debt  was  not 
secnred  by  mortgage.  Hen,  or  pledge  upon  real 
or  personal  property  at  the  time  of  the  com- 
mencement of  the  action.     We  held  that  this 
flziding  of  the  court  was  supported  by  the  evl- 
dence.     It  appeared  by  that  evidence  that  what- 
erer  pledge.  If  any,  had  been  given  to  secure 
tbe  debt,  had  been  returned  to  the  pledgor,  and 
accepted  by  hhn.     Thus,  the  pledge  was  ter- 
minated. If  It  ever  existed,  I7  the  express  acts 


and  agreements  of  the  parties.  Whaterer  we 
liere  hold  to  reference  to  a  debt  secured  by 
mortgage  being  enforced  by  foreclosu^  of  the 
mortgage  does  not  to  any  way  affect  the  ques- 
tion of  the  enforctog  of  the  debt  by  exercising 
a  power  of  sale  contained  in  the  mortgage.  First 
Nat  Bank  of  Butte  v.  BeU  S.  &  G.  Mto.  Co., 
supra;   Id.,  156  V.  8.  470,  15  Sup.  Ct.  440. 

Before  the  decision  of  the  motion  to  dismiss 
the  case  was  made,  the  platotlff  himself  moved 
to  dismiss  as  to  Chapman,  and  to  pursue  the 
action  against  Astle  alone.  This  motion  was 
denied.  We  do  not  think  that  the  platotlff  in 
this  case  was  in  any  way  prejudiced;  for,  even 
if  he  had  dismissed  as  to  Chapman,  the  fact 
still  rematoed  that  the  debt  which  he  then 
sought  to  enforce  against  Astle  aloue  was  se- 
cured by  at  least  one  chattel  mortgage.  Our  at- 
tachinent  law  provides  that,  before  the  writ  Is 
Issued,  the  plaintiff  shall  make  ^n  affidavit 
stating,  among  other  things,  that  the  debt  is 
not  secured  by  a  mortgage,  lien,  or  pledge  upon 
real  or  personal  property,  or,  if  so  secured,  that 
the  same  has  l)ecome  tosufScient  by  the  act  of 
defendant,  or  by  any  means  has  become  nu- 
gatory. Therefore,  If  a  mortgage,  lien,  or  pledge 
had  existed,  the  attachment  could  not  be  had, 
unless  the  same  had  become  Insufficient  by  the 
act  of  the  defendants,  or  by  any  means  had 
become  nugatory.  Neither  in  the  original  repli- 
cation, nor  in  the  second  one  which  was  offered, 
and  which  the  court  did  not  allow  to  be  filed, 
did  the  plaintiff  allege  either  that  the  security 
had  become  nugatory,  or  that  it  had  l)ecome  to- 
Buffideut  by  the  acts  of  the  defendants.  We  are 
of  opinion  that  the  order  of  the  court  dismissing 
the  case,  and  the  judgment  entered  in  conse- 
quence of  that  order,  are  correct  The  judg- 
ment wlU  therefore  be  affirmed. 

PBMBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


(18  Mont.  US) 

CHICAGO   TITLE  &  TRUST  CO.  t. 

O'MARR,  Sheriff,  et  al.  (BROWN 

et  al..  Interveners).* 

(Supreme  Court  of  Montana.     Nov.  21,  1896.) 

Chattbi.  Mobtoaoe— Defectivb  Vbuipication— 
Validity  ab  to  Third  Pebsoss— Descuiptios 

0»  PKOPERTT — INSEUTISO  FORTHEB  DeSCRIPTIOH 
AVTBR  DSLIVERT — PRIORITIES — LBVT  BT  CRED- 
ITOR HoLDIilO  MORTOAGB  SbOOBJTT — WaIVBR  OF 

Lien— Trover. 

1.  A  defect  in  the  affidavit  to  a  chattel  mort- 
gage will  not  invalidate  the  mortgage  as  against 
third  persons  if  the  mortgagee  takes  aetual  poa- 
aeasioD  thereunder  liefore  their  rights  accrue. 

2.  A  chattel  mortgage  described  the  property 
as  "the  freighting  outfit  of  B.,  P.,  and  P.,  con- 
sisting of  16  head  of  horses,  all  freight  wagons 
and  harness,  l}eing  same  property  described  in 
mortgage  given  to  First  National  Bank  of  N., 
and  bearing  same  description,"  etc.,  the  bank 
mortgage  referred  to  containing  a  detailed  de- 
scription of  tlie  property.  Hdd  suSicient,  not 
only  between  the  parties,  but  as  to  third  per- 
sons who  acquired  rights  against  the  property 
in  good  faith, 

8.  Where  a  chattel  mortgage  refers  to  a  prior 
recorded  instrument  for  a  more  specific  descrip- 
tion of  the  property,  and  the  mortgagee's  attor- 
ney is  expressly  authorized,  after  consulting  t^e 


>  For  opinion  on  rdiearing,  see  47  Pac.  ^ 
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instntment  referred  to,  to  add  the  epedfic  de- 
scription therein  to  the  general  description  in 
his  client's  mortgage,  the  insertion  of  such  fur- 
ther description  before  the  mortgage  is  filed, 
and  without  the  presence  of  the  mortgagor,  will 
not  invalidate  the  mortgage,  no  rights  having 
intervened  between  its  conditional  delivery  and 
its  registration. 

4.  A.  tooli  possession  of  a  stock  of  goods  un- 
der a  chattel  mortgage,  placing  one  H.  in  charge, 
and  thereafter  mortgages  were  given  to  de- 
fendants and  to  interveners  in  the  order  named; 
H.,  with  A.'s  consent,  continuing  in  possession 
as  agent  of  all  the  mortgagees.  Another  mort- 
gage was  subsequently  executed  to  plaintiff, 
who  had  knowledge  of  the  possession  and  claims 
of  defendants  and  interveners,  and  plaintiff,  aft- 
er purchasing  A.'s  mortgage,  presented  an  order 
to  H.,  signed  by  A.,  whereupon  H.,  ignoring  the 
fact  that  he  was  holding  for  defendants  and  in- 
terveners as  well  as  for  A.,  surrendered  pos- 
session to  plaintiff,  who  placed  one  B.  in  charge 
as  his  agent.  Held,  that  B.  should  be  treated 
as  holding  for  all  parties,  and  that  the  priority 
of  liens  therefore  remained  as  before;  plaintiff 
having  a  first  lien  only  as  to  the  mortgage  pui^ 
chased  from  A. 

5.  A  creditor  whose  claim  is  secured  by  chat- 
tel mortgage  acquires  no  valid  lien  by  attaching 
his  debtor's  property  before  exhausting  his  rem- 
edy under  the  mortgage  by  foreclosure.  Lar- 
gey  V.  Chapman,  45  Pac.  808,  followed. 

6.  A  creditor  does  not  waive  his  lien  under  a 
chattel  mortgage  by  attaching  his  debtor's  prop- 
erty while  the  mortgage  is  still  in  force;  such 
attachment  being  unauthorized  before  foreclo- 
sure. 

_  7.  While  defendants,  interveners,  and  plain- 
tiff were  in  joint  possession  of  a  stock  of  goods 
under  chattel  mortgages,  defendants,  whose 
mortgage  was  a  first  lien,  brought  suit  against 
the  mortgagor  on  their  debt,  attached  the  prop- 
erty, and  sold  the  same  on  execution.  Held, 
that  defendants  were  liable  to  the  other  mortga- 
gees for  the  value  of  the  property  so  converted. 

Appeal  from  district  court,  Meagher  county; 
Prank  Hemy,  Judge. 

Action  by  the  Chicago  Title  &  Trust  Com- 
pany, as  receiver,  against  James  J.  O'Marr, 
sheriff  of  Meagher  county,  and  others.  Brown 
Bros.  &  Co.  and  others  Intervened,  and  from  a 
judgment  for  plaintiff  and  against  defendants 
and  Intarvmers  said  defendants  and  interveners 
appeal.     Reversed. 

This  action  grows  out  of  the  alleged  conver- 
sion by  the  defendants  of  chattels  mortgaged  to 
the  plaintiff  and  the  Interveners.  Burchard  & 
Pierse,  merchants  at  Nelhart,  becoming  involv- 
ed, on  July  3,  1803,  executed  a  chattel  mort- 
gage to  one  Atkinson  to  secure  a  note  for  $4,- 
100.  Atkinson  took  instant  possession  linder 
the  mortgage,  placing  one  Harrison  in  chaige  as 
bis  agent.  On  July  12tb  thereafter  the  firm 
executed  and  delivered  their  chattel  mortgages 
to  other  creditors  in  the  following  order,  and  to 
secure  the  following  sums,  to  wit:  Defendants 
Finch,  Van  Slyke,  Young  &  Co.,  ?1,970;  Lin- 
deke,  Wamer  &  Schurmeler,  ?14i3.14;  Foot, 
Schultz  &  Co.,  ?48o;  McKlbbIn  &  Co.,  $412.41; 
Brown  Bros.,  $1,6S4.50.  These  mortgages  were 
filed  on  July  12,  1893.  The  afBdavlts  to  these 
latter  mortgages  were  made  by  Harrison,  as 
agent  for  the  mortgagees,  but  are  admitted  not 
to  be  In  ppt^er  form.  Thereafter,  on  July  12, 
1893,  Burchard  &  Pierse  gave  another  mortgage 
on  the  same  property  already  mortgaged  and 
aertain  other  property  to  plaintiff  to  secure  a 


note  for  $3,148.68,  which  mortgage  was  veri- 
fied and  filed  for  record  on  July  13,  1893.  This 
mortgage  also  provided  that  the  mortgagee 
might  remain  In  possession,  and  contained  a 
clause  making  It  subordinate  to  the  mortgages 
heretofore  referred  to,  or  any  of  them,  provid- 
ed, "to  case  they,  or  any  of  them,  were  duly 
executed,  dated,  and  recorded  prior  to  the  date. 
execution,  and  recording"  of  the  mortgage  to 
plaintiff.  On  July  3l8t  thereafter  the  Atkinson 
mortgage  was  transferred  and  assigned  to  plain- 
tiff, and  Atkinson  gave  to  platotiff  an  order  re- 
quiring Harrison,  his  agent,  to  surrender  pos- 
sesslMi  to  plaintiff's  attorney.  Under  this  or- 
der plaintiff  placed  one  Beech  to  charge  <rf  the 
stock.  On  August  5th  thereafter  the  defendant 
Finch,  Van  Slyke,  Young  &  Co.  brought  an  ac- 
tion against  Burchard  &  Pierse  for  the  amount 
of  their  debt,  procured  a  writ  of  attachment, 
seized  all  of  the  mortgaged  property,  and  there- 
after sold  the  same  under  execution  for  the 
sum  of  $o,o72.7o.  On  August  2801,  Finch,  Van 
Slyke,  Young  &  Co.  deposited  with  the  county 
treasurer  the  sum  of  $3,100  to  pay  off  the  bot 
ance  due  on  the  Atkinson  mortgage,  wbich  sum 
was  afterwards  received  by  the  plaintiff  on  said 
account.  On  August  14th  the  plaintiff  brought 
this  suit  against  Finch,  Van  Slyke,  Young  & 
Go.  and  the  sheriff  to  recover  the  amount  doe 
on  the  Atkinson  mortgage,  and  also  the  amount 
due  on  its  own.  The  other  creditors  Intervened, 
and  claimed  a  joint  possesslcHi  with  plaintiff. 
through  Harrison,  agent,  and  a  joint  right  to 
share  in  the  recovery.  After  this  suit  was  be- 
gun, plaintiff  took  the  $3,100  on  deposit  as  the 
balance  due  on  the  Atklnscm  mortgage.  The 
interveners,  in  their  complaint,  asked  that  plain- 
tiff recover  judgment  agatost  defendants  for  the 
balance  due  upon  the  first  note  and  mortgage 
after  the  credit  of  $3,100,  and  for  jud^Bient 
against  defendants  for  the  amounts  due  on  their 
notes  and  mortgages  at  the  time  of  the  conver- 
sion, and  that  the  plaintiff  take  nothing  until 
after  the  payment  of  said  amounts  due  inter- 
veners. The  cause  was  tried  to  the  court,  and 
judgment  rendered  in  favor  of  plaintiff  and 
against  the  defendants  in  the  sum  of  $4,910.67, 
the  amount  asked  by  plaintiff  under  its  second 
mortgage,  and  that  the  Interveners  take  nothing 
as  against  plaintiff,  and  that  the  Interveners 
take  nothing  aa  agahist  defendants.  Defend- 
ants appeal  from  the  judgment  against  them  in 
favor  of  plaintiff,  and  from  the  order  of  the 
lower  court  overruling  the  defendants'  motion 
for  a  new  trial.  The  mterveners  appeal  from 
the  judgment  against  them  and  to  favor  of  de- 
fendants, and  from  the  judgment  against  tbem 
and  to  favor  of  plaintiff. 

On  the  trial,  R.  W.  Berry,  a  witness  for 
plaintiff,  testified  substantially  as  foUovrs: 
"In  July  and  August,  1893,  I  was  agent  and 
attorney  of  plaintiff,  and  as  such  went  to 
Nelhart,  to  get  security  on  a  stock  of  goods 
from  Burchard  &  Pierse.  The  result  of  my 
visit  was  that  I  secured  on  July  12,  1S03,  a 
chattel  mortgage  of  that  date.  I  had  an  ar- 
rangement with  them  concerning  the  delivery 
of  this  mortgage.    I  accepted  It  for  plainuif 
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conditionally;  that  Is,  with  a  writing  wherein 
It  was  agreed  between  Burchard  &  Fierse  and 
myaeU,'  as  attorney  for  plaintiff,  that  the 
chattel  mortgage  given  by  Burchard  &  Pierse 
to  the  plaintiff  should  be  considered-absolute 
at  the  option  of  myself,  as  agent,  on  the  ad- 
T<ce  of  said  plaintiff.  [The  mortgage  was  to 
be  absolute  unless  surrendered  by  Berry  in 
exercise  of  the  option.]  I  found  that  Bur- 
chard &  Fierse  had  given  a  chattel  mortgage 
to  F.  P.  Atkinson,  of  Great  Falls,  for  $4,100, 
and  had  also  placed  an  agent— Harrison— in 
charge.  They  claimed  also  that  they  had 
given  other  mortgages,  aggregating  about  $4,- 
000,  to  various  parties,- Finch,  "Van  Slyke, 
Toung  &  Co.,  Brown  Bros.,  and  others  men- 
tioned in  the  original  mortgage.  I  asked  them 
if  they  liad  copies.  ■  They  said,  'No.'  After 
some  further  conversation,  they  agreed  to  give 
a  mortgage  to  secure  this  claim  of  $3,148  and 
$1,143,  provided  plaintiff  would  accept  this 
mortgage  as  subject  to  the  previous  ones.  I 
objected.  They  would  make  no  other  arrange- 
ment, and  I  finally  agreed  to  accept  the  mort- 
gages, and  that  we  would  insert  a  clause  pro- 
viding 'we  would  come  in  subject  to  those 
mortgages,  or  all  of  them,  in  case  they  were 
properly  made  out,  executed,  dated,  and  re- 
corded prior  to  ours;  or,  in  case  any  one  of 
said  mortgages  was  properly  made  out,  why, 
we  would  come  in  subject  to  that;  but  we 
wanted  to  reserve  our  right  to  contest  those 
mortgagee,  if  we  saw  fit'  Burchard  &  Pierse 
said  the  mortgages  were  all  right,  so  far  as 
they  knew.  I  told  them,  not  being  able  to  see 
the  mortgages,  I  simply  wanted  to  reserve 
rights.  Burchard  demurred,  and  X  told  him: 
'In  case  those  other  mortgages  are  all  right, 
we  come  in  subject  to  them;  •  •  *  and,  in 
case  they  are  not,  we  simply  reserve  our  legal 
right.  •  •  •  If  we  can  get  in  ahead  of  all 
of  them,  we  want  to  do  that,  and,  if  not,  and 
if  we  can  get  in  before  a  part  of  them,  then 
that  is  all  right."  It  was  under  those  condi- 
tions that  this  provision  was  included.  After 
this  talk  I  drew  up  the  mortgage  conditionally, 
as  said.  Meantime  I  told  them  we  ought  to 
have  additional  security,  as,  in  case  these 
mortgages  were  good,  we  would  CMne  In  at 
the  tall  end  of  about  $8,000;  and  they  ob- 
jected, but  finally  said  they  owned  a  two- 
thirds  interest  in  a  freighting  outfit  mortgaged 
to  the  First  National  Bank.  Pierse,  for  the 
firm,  agreed  to  Include  that  property  In  this 
mortgage.  Having  no  description  of  the  prop- 
erty, the  mortgagors  told  me  that  I  could  put 
this  property  in  the  mortgage  as  the  same 
property  descriljed  as  mortgaged  to  the  First 
National  Bank,  'with  the  privilege  that  I  could 
consult  the  First  National  Bank  mortgage,  and 
then  add  a  specific  description  of  that  prop- 
erty to  the  mortgage.'  The  mortgage  had  been 
written  down  to  the  words  'bearing  same  de- 
Bcrlptlon'  wliile  in  Nelhart.  When  I  got  to 
White  Sulphur  Springs,  the  description  was 
added,  beginning  with  the  words,  'more  par- 
ticularly described  as  follows.'  The  clause 
tbat  the  mortgage  was  subject  to  the  First 


National  Bank  mortgage  was  originally  put  in 
the  mortgage  at  Nelliart  The  latter  one  of 
the  two  affidavits  to  this  mortgage  was  added 
after  I  reached  White  Sulphur  Springs,  which 
was  on  the  evening  of  the  13th  of  July;  tbat 
is,  one  day  after  the  date  of  the  execution  of 
the  mortgage  by  the  mortgagors.  [The  affi- 
davit referred  to  by  the  witness  is  his  own, 
to  the  effect  that  he  was  the  attorney  of  the 
Chicago  Title  &  Trust  Company,  the  mort- 
gagee; that  plaintiff  was  absent  from  Meagh- 
er county  at  the  time  of  the  execution  and  de- 
livery of  the  mortgage;  and  that  the  mortgage 
was  made  in  good  faith,  to  secure  the  amount 
named  therein,  and  without  any  design  to 
hinder  or  delay  the  creditors  of  the  mortgag- 
ors, or  either  of  them.]  I  advised  plaintiff  to 
take  up  the  Atkinson  mortgage,  and  take  pos- 
session under  both  mortgages.  They  sent  me 
$4,100,  which  I  turned  over  to  Atkinson,  and 
had  the  Atkinson  mortgage  assigned  to  us.  I 
then  took  Mr.  Beech  to  Nelhart,  and  Harri- 
son, the  agent  of  Atkinson,  turned  the  stock 
over  to  me.  This  was  on  or  about  July  30, 
1893.  Beech  acted  as  plaintiff's  agent.  After 
Beech  had  possession  about  a  week,  Finch,  Van 
Slyke  &  Co.  attached."  On  cross-examination 
he  said  that  he  had  said  nothing  to  Bui-chard 
&  Pierse  about  verifying  the  mortgage,  and 
that,  after  the  insertion  of  the  description  of 
the  freighting  outfit,  neither  of  said  mortga- 
gors ever  did  verify.  Witness  further  said  that 
when  he  went  to  Nelhart,  Harrison  was  In 
possession  of  the  property  under  the  Atkinson 
mortgage.  Harrison  had  a  sign  on  the  build- 
ing as  agent.  This  was  taken  down  after  the 
witness  went  to  Nelhart,  and  the  sign  of  O.  B. 
Beech  was  substituted.  When  the  attachment 
was  made,  witness  demanded  possession  upon 
HarrLson.  Witness  also  said  that  when  he 
made  demand  on  the  sheriff  he  notified  him 
that  he  claimed  under  both  mortgages,  the 
Atkinson  and  the  trust  company  mortgage, 
and  that  when  he  took  possession  he  was  act- 
ing solely  for  the  Chicago  Title  &  Trust  Com- 
pany. 

W.  H.  Harrison  testified  for  plaintiff.  He 
said  that  he  was  In  charge  of  the  Burchard  & 
Pierse  stock  from  July  3d  until  about  July 
31st,  when  he  turned  it  over  to  Mr.  Berry;  that 
between  the  13th  and  31st  of  July  there  was 
SMnetlilng  over  $600  worth  of  goods  sold. 
Thereafter  the  Atklnscm  order  was  produced, 
and  witness  turned  everything  over  to  Berry, 
and  WEilked  away. 

B.  A.  Toung,  of  the  firm  of  Finch,  Van  Slylte, 
Young  &  Co.,  testified  that  on  August  4,  1893, 
he  was  in  Nelhart,  and  that  Mr.  Beech,  who 
claimed  then  to  be  In  possession  of  the  stock 
formerly  owned  by  Burchard  &  Fierse,  told 
him  that  he  was  in  possession  under  the  mort- 
gage given  to  Atkinson  for  about  $4,000,  and 
that  he  had  paid  off  about  $1,000  of  this  mort- 
gage from  the  sales  of  merchandise.  Witnes-s 
also  said  that  Beech  had  the  keys,  and  deliv- 
ered them  up  at  the  time  the  cfficer  made  the 
attachment.  On  cross-examination  witness 
said  that  Beech  told  him  he  was  in  possession 
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under  the  Atkinson  mortgage  for  the  reason 
that  he  understood  that  all  the  balance  of  the 
mortgages  were  void  and  of  no  account;  that 
he  understood  from  Atkinson  that  about  $1,009 
of  the  proceeds  of  sales  had  been  turned  over 
on  the  Atkinson  mortgage;  that  he  knew  from 
some  source  that  the  trust  company  had'  pur- 
chased the  Atldnson  mortgage. 

Max  Waterman,  Esq.,  testified  that,  as  coun- 
sel for  Finch,  Van  Slyke,  Young  &  Co.,  he  went 
to  Neihart  at  the  time  of  the  attachment  by 
that  firm;  that  Beech  then  said  that  he  was 
in  possession  as  the  agent  of  Atkinson,  and  that 
the  trust  company  had  purchased  the  Atkin- 
son mortgage,  and  gone  Into  possession  under 
that  mortgage;  that  something  was  said  about 
a  number  of  mortgages  being  void;  and  that, 
as  soon  as  witness  found  that  Beech  did  not 
claim  to  be  in  possession  except  under  the  At- 
kinson mortgage,  then  witness  advised  Finch, 
Van  Slyke,  Young  &  Co.  to  attach. 

Richard  Bennett,  In  behalf  of  the  Interveners, 
testified  that  he  drew  all  the  mortgages  made 
by  Burchard  &  Plerse  dated  July  12,  1893,  to 
the  Interveners  In  this  suit,  and  that  Berry  took 
possession  of  the  Burchard  &  Plerse  stock  about 
July  31,  1893.  W.  H.  Harrison  was  recalled 
In  behalf  of  the  Interveners,  and  stated  that  he 
was  In  possession  of  this  property  under  the 
Atkinson  mortgage,  but  that  he  acted  as  agent, 
subordinate  to  the  Atkinson  mortgage,  for  Lln- 
deke,  Warner  &  Schurmeier,  Finch,  Van  Slyke, 
Young  &  Co.,  Brown  Bros.,  Wyman  &  Part- 
ridge Company,  and  McKIbbln  &  Co.,— In  fact 
for  all  the  mortgages  executed  about  the  date 
of  the  Interveners'  mortgages;  that  Atkinson 
permitted  him  to  act  as  agent  for  these  parties 
upon  the  condition  that  their  mortgages  were 
to  be  subordinate  to  his.  Witness  further  said 
that  the  attorney  for  the  Interveners  wanted 
him  to  act  as  agent  for  these  mortgagees,  but 
he  declined  imtU  Atkinson  consented,  provided 
his  mortgage  was  recognized  first;  and  that 
when  he  yielded  possession  to  Berry  he  did  so 
believing  bis  duty  was  to  do  what  Atkinson 
told  him  to  do,  and  In  acting  for  other  cred- 
itors he  acted  for  them  pursuant  to  the  Instruc- 
tions given  by  Atkinson. 

Richard  Bennett,  Smith  &  Gormley,  Max 
Waterman,  and  Toole  &  Wallace,  for  appel- 
lants.    H.  G.  &  S.  H.  Mclntire,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  Inas- 
much as  the  Inception  of  any  rights  which 
n«.ay  have  accrued  to  the  respective  parties 
to  this  suit  and  the  judgment  rendered  there- 
in antedate  the  adoption  of  the  Codes  of 
1805,  the  law  as  It  stood  at  the  time  such 
rights  became  fixed  must  control.  The  stat- 
ute (section  5182  of  the  Political  Code  of 
1895)  expressly  provides,  among  other  things, 
that  the  repeal  of  the  old  statutes  should  not 
abridge,  abolish,  or  Impair  any  vested  right 
or  rights  accruing  or  accrued;  nor  should 
such  repeal  change  the  force  and  effect  of 
any  act  done  or  Judgment  rendered,  or  suit 
or  proceeding  had  or  commenced,  under  the 
law  as  It  stood  prior  to  the  taking  effect  of 


the  Codes  and  repeal  clauses  thereof,  bnt  all 
such  rights  and  liabilities  may  be  enforced, 
and  the  proceedings  continued,  conforming 
the  same,  as  far  as  practicable,  to  the  provi- 
sions and  remedies  prescribed  by  the  new 
Codes,  etc.  This  section  preserved  rights 
founded  upon  past  transactions.  The  Judg- 
ment herein  determined  the  rights  of  the 
parties  before  the  court  as  the  law  stood  at 
those  times.  To  now  consider  the  new  mort- 
gage law  as  applicable,  and  to  award  one 
mortgage  a  priority  over  another,  not  award- 
ed by  the  sta.tute  In  force  when  the  transac- 
tions were  had  and  the  Judgment  was  ren- 
dered, would,  by  postponing  the  right  to  en- 
force certain  liens  as  prior  to  others,  materi- 
ally lessen  the  value  of  the  security  for  the 
payment  of  certain  of'  the  debts,  an<}  thus 
change  the  force  and  effect  of  the  judg^nent 
already  rendered,  and  so  directly  conflict 
with  the  letter  of  the  provisions  of  the  new 
Codes.  We  therefore  dismiss  defendants' 
contention  that  the  new  Codes  affect  the 
mortgages  Involved  In  this  suit,  so  as  to  ex- 
change their  priorities  as  the  old  law  may 
have  fixed  them,  and  we  shall  consider  the 
case  with  relation  to  the  Code  of  1887. 

The  case  may  be  simplified  by  first  decid- 
ing whether  defendants  and  Interveners  had 
mortgages  or  liens  or  pledges  upon  the  per- 
sonal property  of  Burchard  &  Plerse,  and,  if 
they  did,  what  wwe  their  relations  betweeft 
themselves  and  plaintiff.  The  first  mortgage 
to  Atkinson  is  admitted  to  be  valid  in  all 
respects.  It  is  also  conceded  that  Atkinson 
had  possession  of  the  property  under  this 
mortgage,  such  possession  being  through  his 
agent,  Harrison.  Bnt  Harrison  had  hardly 
entered  upon  possession,  when  the  mortga- 
gors, to  secure  other  indebtedness,  executed 
subsequent  mortgages  to  Finch,  Van  Slyke. 
Young  &  Co.,  defendants,  and  to  the  several 
Interveners.  These  several  mortgages  were 
all  executed  by  Harrison,  who  consented  to 
act,  and  did  act,  as  the  agent  of  the  defend- 
ants Finch,  Van  Slyke,  Young  &  Go.,  and 
interveners,  with  the  express  consent  of  At- 
kinson, the  mortgagee  in  the  first  (Atkinson) 
mortgage.  Harrison  verified  the  affidavit  of 
good  faith  as  the  agent  of  the  mortgagees 
named  in  the  mortgages,  and  we  think,  un- 
der the  evidence,  held  possession  as  much 
for  their  benefit  as  for  Atkinson.  It  is  true 
that  the  affidavits  to  these  mortgages  given 
to  defendants  and  Interveners  were  defect- 
ive; but  the  mortgages,  under  section  1533 
of  the  fifth  division  of  the  General  Laws 
(Code  1887,  p.  1068),  were  none  the  less  valid 
between  the  parties  to  them,  while,  as 
against  third  parties,  delivery  of  possession 
and  taking  actual  possession  under  the  mort- 
gages before  the  acquisition  of  rights  by 
such  third  parties  cured  the  Invalidity  of  the 
Instruments  arising  from  their  insufiScIent 
verification.  Jones,  Chat.  Mortg.  i  178;  Chap- 
man V.  Sargent  (Colo.  App.)  40  Pac.  849; 
Cobbey,  Chat.  Mortg.  {  ^8.  This  doctrine 
is  well  sustained  by  anthorfties,  and  is  thus 
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stated  In  Petrlng  v.  Chrisler,  90  Mo.  649,  3 
S.  W.  406:  "Where  the  mortgagee,  In  good 
faith,  takes  actual  possession  of  the  goods 
prior  to  the  levy  of  the  attachment,  for 
the  purpose  of  securing  the  payment  of  his 
debt,  and  continues  to  hold  the  actual  pos- 
session up  to  the  time  of  the  levy,  he  will 
he  protected,  and  will,  In.  that  event,  hold 
the  goods  as  against  the  subsequent  attach- 
iug  creditor;  and  that,  under  this  state  of 
facts,  it  Is  Immaterial  that  the  mortgage  con- 
tains stipulations  which  render  It  void,  ex- 
cept as  between  the  parties."  In  Leopold  v. 
Silverman,  7  Mont.  266, 16  Pac.  584,  a  chattel 
mortgage  was  held  void  as  to  third  persons 
because  of  the  omission  in  the  mortgage  and 
the  affidavit  thereto  to  show  the  interest  of 
a  certain  firm  In  an  indebtedness  to  secure 
which  the  mortgage  was  given.  But  the 
court  said  that:  "If  the  mortgagees  were 
really  in  undisputed  possession  of  the  goods 
mortgaged,  no  affidavit  would  be  necessary 
at  all,  and  the  defects  so  apparent  in  the 
affidavit  would  become  Immaterial."  This 
undisputed  actual  possession  of  Harrison 
was,  therefore,  until  July  31st,  at  least,  the 
Joint  and  valid  possession  of  all  the  mort- 
gagees (other  than  plalntlff)i  Including  the 
possession  of  defendants  Finch,  Van  Slyke, 
Young  &  Co.,  who  held  the  first  mortgage 
after  the  undisputed  one  to  Atkinson. 

But  right  here  another  mortgage  Is  to  be 
considered  with  Its  attendant  facts.  Directly 
after  the  mortgages  to  Interveners  had  been 
given,  and  while  Harrison  was  In  possession, 
as  above  stated,  to  wit,  July  12,- 1893,  the  fall- 
ing debtors  gave  still  another  mortgage,  to  the 
plaintiff  In  this  suit.  This  mortgage  Included 
Ihe  same  property  which  had  heretofore  been 
mortgaged,  namely,  the  stock  of  goods  and 
book  accounts,  etc.,  of  Burchard  &  Plerse,  and 
certain  other  property,  which,  at  the  time  of 
the  execution  of  the  mortgage  by  the  mortga- 
gors was  described  as  follows:  "The  freight- 
ing outfit  of  Burchard,  Fowler  &  Plerse,  con- 
sisting of  sixteen  head  of  horses,  all  freight 
wagons  and  harness,  being  same  property  de- 
scribed in  mortgage  given  to  First  National 
Bank  of  Nelhart,  Montana,  and  bearing  same 
•description.  This  mortgage  subject  to  mort- 
gage of  First  National  Bank  aforesaid  for 
$1,500,  kept  In  Nelhart,  and  on  road  freight- 
ing; more  particularly  described  as  follows." 
The  mortgage  authorized  the  mortgagees,  or 
their  attorney,  to  remain  in  possession  of  the 
property  mortgaged,  and  also  contained  the 
following  clause:  "This  mortgage  Is  given  sub- 
ject to  the  following  mortgages  In  case  said 
mortgages,  or  any  of  them,  are  duly  executed, 
dated,  and  recorded  prior  to  the  date,  execu- 
tion, and  recording  hereof,  to  wit:  F.  B.  At- 
kinson, $4,100;  Finch,  Van  Slyke,  Young  & 
Co.,  ?1,917;  Llndeke,  Warner  &  Schurmeler, 
$154.14;  Foot.  Schultz  &  Co.,  $485;  McKlb- 
bin  &  Co.,  $412.41;  Brown  Bros.,  $1,684.50." 
It  appears  that  when  this  mortgage  was  exe- 
cuted and  verified  by  the  mortgagors,  not  hav- 
ing at  hand  a  more  detailed  description  of 


the  "freighting  outfit,"  the  attorney  of  the 
mortgagees  was  given  authority  by  the  mort- 
gagors to  consider  the  mortgage  absolute  at 
his  option,  and  to  consult  a  mortgage  on  rec- 
ord at  the  county  seat,  some  40  miles  away, 
for  the  purpose  of  securing  a  further  descrip- 
tion of  said  outfit,  and,  when  so  secured,  to 
add  to  the  description  already  given  the  more 
specific  designation  of  such  freighting  outfit. 
The  next  day  the  attorney  for  the  mortgagees 
attached  to  the  mortgage  an  aippllfied  descrip- 
tion of  the  wagons  and  animals  constituting 
said  outfit,  and  thereafter,  without  the  pres- 
ence of  the  mortgagors,  the  attorney  verified 
the  affidavit  of  good  faith  In  behalf  of  his  cli- 
ents, and  then  filed  the  instrument  with  the 
county  clerk.  We  shall  treat  this  mortgage 
as  valid,  disregarding  the  appellants'  conten- 
tion that  the  description  of  the  freighting  out- 
fit which  defendants'  counsel  added  to  the  de- 
scription already  in  the  mortgage  "constitut- 
ed a  material  change  in  the  instrument  after 
execution,  acknowledgment,  verification,  and 
delivery,  and  thus  rendered  It  void  and  of  no 
effect."  The  mortgage  contained  a  sufficient 
description  of  the  freighting  outfit  before  the 
more  specific  description  was  added.  There 
was  a  complete  means  of  Identifying  the  prop- 
erty by  reference  to  it,  and  such  inquiries  as 
the  instrdment  Itself  suggested.  The  proi)er- 
ty  was  described  as  "the  freighting  outfit  of 
Burchard,  Fowler  &  Plerse,  consisting  of  six- 
teen head  of  horses,  all  freight  wagons  and 
harness,  being  same  property  described  In 
mortgage  given  to  First  National  Bank  of 
Nelhart,  Montana,  and  bearing  same  descrip- 
tion. This  mortgage  subject  to  the  mortgage 
of  First  National  Bank  aforesaid  for  $1,500, 
kept  In  Nelhart,  and  on  road  freighting,  more 
particularly  described  as  follows."  This  was 
sufficient,  not  only  between  the  parties,  but 
as  to  others  who  had  in  good  faith  acquired 
rights  against  the  property.  Jones,  Chat 
Mortg.  S  53  et  seq.  But,  assuming  the  law 
did.  demand  a  more  elaborate  description  of 
the  property.  It  would  seem,  under  the  cir- 
cumstances of  the  case,  that  the  mortgage  was 
stUl  not  void  as  to  defendants.  The  agree- 
ment between  the  parties  was  that  the  mort- 
gagees' attorney  could  consult  the  bank  mort- 
gage, and  then  Insert  the  description  which  he 
did  insert;  and,  furthermore,  that  the  mort- 
gage should  be  considered  absolute  at  the  op- 
tion of  the  mortgagees'  counsel.  No  rights 
Intervened  between  the  time  that  plaintiff  re- 
ceived the  mortgage  at  Nelhart  and  added  the 
description  and  verified  and  filed  the  mort- 
gage at  White  Sulphur  Springs.  The  added 
description  was  not  the  inclusion  of  property 
not  already  Included,  nor  was  it  an  alteration 
of  the  contract  between  the  parties,  nor  was 
It  a  fraud  In  fact  It  amounted  to  the  elab- 
orated expression  of  the  already  expressed  in- 
tent of  the  parties,  expressly  made  in  con- 
formity with  their  positive  authorization,  and 
before  the  Instrument  -was  finally  delivered. 
Under  these  circumstances  the  mortgage 
should  not  be  regarded  as  void.     Fisherdlck 
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V.  Hutton  (Neb.)  62  N.  W.  488.  Upon  another 
ground,  it  would  seem,  this  mortgage  must  be 
held  valid  as  against  the  defendants.  If  we 
still  assume  it  was  defectively  executed,  we 
nevertheless  find  a  possession  in  plalntlfT  un- 
der it  before  defendants  made  their  levy  of 
attachment.  This  proposition  has  heretofore 
been  discussed,  and  need  not  be  dwelt  upon. 
The  fact  of  possession  by  the  mortgagees  be- 
fore the  attachment  of  defendants  was  levied 
distinguishes  the  case  from  Marcum  v.  Cole- 
man, 10  Mont.  78,  24  Pac.  701,  and  Manu- 
facturing Co.  V.  Johnson,  9  Mont.  542,  24  Pac. 
17,  cited  by  the  appellant  defendants.  Appel- 
lants make  a  point  of  the  fact  that  taking  pos- 
session was  delayed  until  some  19  days  after 
the  filing  of  the  mortgage;  but,  if  the  mort- 
gage was  good  between  the  parties.  In  the  ab- 
sence of  fraud  and  of  any  intervening  rights 
accruing  before  possession  was  taken,  why 
should  it  be  held  void  on  this  ground? 

We  therefore  have  this  rfeiunfi  of  affairs: 
Up  to  July  31st,  Atkinson,  Finch,  Van  Slyke, 
Toung  &  Co.,  defendants,  and  the  interven- 
ers were  all  In  actual,  valid  possession  of  the 
property,  with  Harrison  as  their  agent  Har- 
rison stood  in  a  capacity  not  unlike  that  of 
an  assignee  of  an  insolvent  debtor  with  pre- 
ferred creditors  under  an  assignment.  The 
mortgagors  were  not  in  possession,  and  his 
duty  was  to  watch  the  property,  and  duly 
apply  It  to  the  payment  of  the  debts  due  by 
Burchard  &  Plerse  In  the  order  of  the  mort- 
gage liens  filed,  and  pay  over  the  surplus,  if 
any,  to  the  mortgagors.  Now,  while  he  was 
so  executing  his  trust,  and  still  held  posses- 
sion, the  mortgagors  executed  the  mortgage 
to  the  trust  company.  This  brings  us  to 
consider  another  point  in  this  last-mentioned 
mortgage,  with  its  effect  upon  the  various 
phases  of  the  case.  It  was  given  subject 
to  Atkinson's,  defendants',  and  Interveners' 
mortgages  "In  case  said  mortgages,  or  any  of 
them,  are  duly  executed,  dated,  and  recorded 
prior  to  the  date,  execution,  and  recording 
hereof,"  etc.  Testimony  was  heard  as  to 
exactly  what  was  meant  by  the  words,  "said 
mortgages,  or  any  of  them,  are  duly  execut- 
ed," etc.,  and  it  clearly  appeared  that  the 
mortgagees  In  the  mortgage  simply  wished  to 
reserve  to  themselves  all  right  to  assail  the 
validity  of  each  and  every  of  said  prior  mort- 
gages, and  to  be  bound  only  by  such  of  them 
as  might  be  valid  and  prior  to  its  own.  Plain- 
tiff was  fighting  for  priority,  that  Is  all.  But 
It  should  not  be  allowed  in  this  instance  to 
avail  Itself  of  the  Insufficient  verification  of 
the  prior  mortgages  described  In  its  own 
mortgage,  because,  as  said  before,  even 
though  there  were  defective  verifications  of 
such  mortgages,  yet  the  mortgagees  were  In 
actual  and  undisputed  possession  of  the  mort- 
gaged property  by  Harrison,  then-  agent,  be- 
fore and  at  the  time  plaintiff's  mortgage  was 
executed,  and  for  the  further  reason  that 
plaintiff's  attorney  lyas  on  the  ground  the 
day  that  Harrison  took  pos.sesslon  for  the 
mortgagees  with  Atkinson's  express  consent. 


and  had  full  notice  of  such  actual  posseasion 
before  he  secured  the  mortgage  to  this  plain- 
tiff. The  testimony  of  Berry,  counsel  for 
plaintiff,  Is  that  Burchard  &  Plerse  had  given 
all  these  prior  mortgages,  and  it  was  t>e- 
cause  of  the  amount  of  these  liens  and  their 
possible  validity  that  he  pressed  for  the  addi- 
tional security  of  the  freighting  teams,  etc. 
Under  the  facts,  therefore,  we  do  not  think 
plaintiff  is  in  any  position  to  ask  the  court  to 
Ignore  the  possession  by  the  other  mortgagees 
of  the  stock  of  goods  and  other  property  In- 
cluded in  their  mortgages,  and  to  adjudge 
their  mortgage  liens  inferior  to  Its  mortgage. 
Just  what  lien  upon  the  freighting  outfit 
plaintiff  had  is  immaterial  in  the  case,  be- 
cause those  chattels  never  were  in  plaintifTs 
possession,  nor  were  they  levied  upon  by  the 
sheriff.  We  find,  therefore,  that  on  July  31st 
the  mortgages  stood  in  these  positions:  First. 
Atkinson's;  next,  defendants  Van  Slyke  & 
Co.'s;  then  the  several  hiterveners'  In  their  re- 
spective orders;  and,  finally,  the  pUintlfTs. 
On  that  day  the  plaintiff,  by  its  counsel,  Mr. 
Berry,  purchased  the  Atkinson  mortgage,  then 
went  up  to  Nelhart,  and  placed  one  Beech  In 
charge.  Berry  delivered  an  order  to  Harri- 
son, signed  by  Atkinson,  first  mortgagee,  di- 
recting him  to  turn  over  possession  to  Berry. 
Berry  only  claimed  to  act  for  the  plaintiff  un- 
der Its  own  and  the  Atkinson  mortgages. 
Harrison,  forgetting  apparently  that  he  was 
the  agent  of  other  mortgagees,  and  In  pos- 
session for  them  as  well  as  for  Atkinson,  de- 
livered possession  to  Beech,  an  employe  of 
Berry,  who  remained  in  sole  charge  until  Au- 
gust 7th.  It  becomes  important,  therefore,  to 
ascertain  exactly  what  Beech's  relation  was 
towards  the  defendants  Finch,  Van  Slyke, 
Toung  &  Co.  and  the  Interveners.  If  Har- 
rison had  refused  to  surrender  fhe  possession 
he  held  under  all  the  mortgages  except  At- 
kinson's, the  case  would  be  less  complicated: 
but  evidently  he  acted  entirely  under  Atkin- 
son's Instructions,  and  walked  out.  But  At- 
kinson had  no  authority  to  order  Harrison  to 
surrender  any  possession  to  plaintiff,  except 
such  as  he  held  under  his  own  mortgage.  He 
had  theretofore  consented  to  and  acquiesced 
in  the  Joint  possession  of  the  property  by 
Harrison  as  the  agent  of  the  subsequent  mort- 
gagees as  well  as  for  himself,  and,  so  long  as 
such  mortgagees  made  no  attempt  to  disturb 
his  rights,  his  possession  and  theirs  was  Joint- 
ly maintained  by  their  one  agent  Atkinson 
could  not,  by  his  sole  order,  divest  other  mort- 
gagees of  their  possession,  for,  beyond  look- 
ing after  his  own  interests,  he  had  nothing  to 
do  with  their  mortgages,  except  by  way  of 
recognition  of  Harrison  as  their  agent  In  pos- 
session with  him.  Therefore  Harrison  should 
not  have  yielded  to  Beech  any  possession  oth 
er  than  such  as  he  held  for  Atkinson.  But. 
as  he  did  give  up  to  Beech,  the  question  i.<. 
ought  his  principals,  the  mortgagees  otlH>r 
than  Atkinson,  to  lose  their  priorities  of  lieu, 
or  should  Beech  be  regarded  as  holding  po.*- 
session  for  such  other  mortgagees  as  well  as 
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for  Atkinson  and  this  plaintiff?  We  must  re- 
member that  Berry  well  knew  of  all  these 
prior  mortgages,  and  of  the  Joint  possession  of 
all  the  mortgagees  under  them,  which,  as 
heretofore  said,  made  the  instruments  valid. 
Therefore,  when  Berry  purchased  the  Atkin- 
son mortgage  for  plolntlfl,  and  plaintiff  went 
Into  possession  under  It  by  substituting 
Beech  for  Harrison,  Beech  should  be  regard- 
ed not  alone  as  a  mortgagee  taking  the  same 
possession  Atkinson  had  under  the  mortgage, 
but  aa  assuming  that  possession  for  Atkin- 
son's assignee  recognizing  those  subsequent 
mortgagees  for  whom  Harrison  with  Atkin- 
son's consent  agreed  to  act,  and  in  whose 
right  of  possession  Atkinson  acquiesced  so 
long  as  their  rights  were  subordinate  to  his 
own.  It  would  be  most  Inequitable  to  hold 
that,  because  Harrison  yielded  to  Beech  in 
the  manner  he  did,  this  plaintiff  had  a  pos- 
session snfflciently  good  under  Atkinson's 
mortgage  to  make  that  a  valid  first  lien 
against  the  world,  yet  that  Harrison's  sur- 
render subordinated  the  Intereveners'  mort- 
gages to  plaintiff's.  The  plaintiff  having  tak- 
en Its  last  mortgage  as  well  as  the  Atkinson 
mortgage  with  full  knowledge  of  the  inter- 
veners' and  defendants'  actual  possession  and 
claims,  cannot  ask  to  be  made  first  lien  hold- 
er, thus  affirming  the  possession  of  Harrison 
(recognized  to  be  as  well  for  others  as  for  At- 
kinson), yet  disaffirming  that  possession  as 
for  other  mortgagees.  In  order  to  have  its  last 
lien  precede  others  superior  to  Its  own.  The 
correct,  and  plainly  the  equitable,  view  of  the 
case  Is  that,  inasmuch  as  plaintiff  knew  of 
the  possession  under  the  preceding  mortgages, 
which'  were  valid  and  subsisting  liens  when 
Berry  took  possession,  the  priority  of  those 
Hens  over  plaintltTs  mortgage  must  be  sus- 
tained, and  that,  Atkinson's  consent  that  Har- 
rison should  remain  In  possession  for  inter- 
veners and  defendants  never  having  been 
withdrawn,  Harrison's  substitute.  Beech, 
should  be  treated  as  having  held  for  plaintiff 
by  virtue  of  Atkinson's  priority  under  the 
first  mortgage,  bnt  that  be  held  under  the  last 
mortgage  aa  In  subordination  to  the  several 
other  mortgages  under  which  Harrison  held, 
«nd  which  were  recited  as  subsisting  mort- 
gages In  the  plaintifTs  mortgage. 

We  now  advance  to  August  7th,  upon  which 
day  Finch,  Van  Slyke  &  Co.,  defendants,  sued 
Burchard  &  Plerse  on  their  debt,  and  attached 
the  whole  stock  of  goods  which  had  been  mort- 
gaged to  them  by  Burchard  &  Plerse.  Before 
procuring  the  writ  of  attachment,  they  caused 
the  balance  due  on  the  Atkinson  mortgage  to 
be  deposited  with  the  county  treasurer  to  the 
order  of  the  mortgagee.  Finch,  "Van  Slyke  & 
Oo.  procured  a  Judgment  against  Burchard  & 
Plerse  for  the  amount  of  their  mortgage,  $!,• 
017.10.  Under  execution  they  sold  the  8to<^ 
for  $5,372.75.  After  this  present  action  was 
instituted,  plaintiff  accepted  the  $3,100  deposit- 
ed as  balance  due  on  the  Atkinson  mortgage. 
It  Is  contended  that  the  levy  was  void,  because 
tbe  deixwit  was  not  made  before  the  property 


was  taken,  as  would  seem  to  be  required  by 
section  1546,  p.  1071,  Comp.  St  1887.  This 
question,  however,  becomes  Immaterial,  Inaa- 
mnch  as  Finch,  Van  Slyke  &  Co.  had  no  right 
to  attach  until  they  had  exhausted  thefr  rem- 
edy by  foreclosure  sale  under  their  mortgage 
lien.  This  has  been  decided  In  the  case  of 
Largey  v.  Chapman  (Mont)  46  Pac.  808.  But 
the  levy  being  void,  should  the  defendants  be 
deprived  of  their  mortgage  Hen?  We  think  not 
There  was  no  valid  lien  acquired  By  the  attach- 
ment. There  could  not  be,  If  the  mortgage  lien 
was  valid  and  subsisting.  That  their  inert- 
gage  was  valid  has  be&i  heretofore  decided. 
Therefore,  as  mortgagees,  they  were  obliged  to 
exhaust  their  mortgage  security  before  attach- 
ment and  they  did  not  waive  their  claims  under 
the  mortgage  in  order  to  attach,  unless  estopped 
by  facts  and  conditions  not  appearing  in  this 
case.  The  defendants,  therefore,  have  a  right 
to  enforce  their  lien  as  the  first  of  the  mort- 
gages given  subsequent  to  the  Atkinson  mort- 
gage. 

Finally,  we  Inquire  whether  defendants  were 
trespassers.  Towards  plaintiff  they  were  not 
so  far  as  the  Atkhison  mortgage  is  concerned, 
because,  when  the  plaintiff  accepted  the  de< 
posit  of  $3,100  as  fully  liquidating  the  Atkinson 
mortgage,  It  waived  that  question.  But  aa 
against  these  interveners'  rights  and  as  against 
the  plaintiff's  lien  under  its  last  mortgage,  d^ 
fendants  stand  In  a  different  light  The  pos- 
session of  Beech  being  a  possession  which 
should  avail  all  the  interveners  as  well  as  the 
other  mortgagees,  when  defendants.  Including 
the  defendant  sheriff,  levied  their  attachment 
and  sold  the  property  under  execution,  they 
were  trespassers;  and,  notwithstanding  the 
fact  that  Fhich,  Van  Slyke  &  Ck).  bad  rights  aa 
mortgagees,  they  and  the  sheriff  nevertheless 
became  liable  to  the  plaintiff  mortgagee  under 
Its  last  mortgage  and  the  Interveners'  for  the 
value  of  the  property  so  converted.  Jones, 
Chat.  Mortg.  (  448.  The  district  court  we  are 
advised,  gave  plaintiff  Judgment  upon  the 
ground  that  the  Interveners  never  had  possee- 
sicm,  hence  had  no  rights.  Under  this  view  the 
question  of  the  value  nl  the  property  converted 
became  unimportant  as  the  mortgagors  have 
made  no  complaint  But  under  the  ruling  of 
this  court  the  value  is  material;  therefore  the 
cause  must  be  sent  back  to  the  district  court 
for  retrial  of  that  question  alone,  and  for  Judg- 
ment thereafter. 

It  being  conceded  by  all  parties  that  the  plain- 
tiff is  entltied  to  the  amoimt  received  by  it  on 
payment  of  the  Atkinson  mortgage,  that  fea- 
ture of  the  case  may  be  disregarded,  and  plain- 
tiff shotild  be  allowed  to  retain  tbe  sum  it  re- 
ceived. The  single  point  to  be  retried  Is  the 
value  of  the  property  at  the  time  of  the  conver- 
sion. When  this  is  determined  by  the  court, 
the  Judgm^it  should  be  that  the  Hens  stand  hi 
the  order  we  have  decided  they  maintain  to 
one  another,  namely,  first  plaintiff  Atkinson's 
mortgage,  then  defendants  Finch,  Van  Slyke, 
Young  &  Co.'8  mortgage,  then  the  Interveners' 
mortgages  In  their  respective  orders,  and  lastly; 
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the  plaintiff  by  Its  own  mortgage  lien.  It  should 
further  be  adjudged  that  defendants  have  been 
guilty  of  a  conversion,  and  that,  although 
they  are  entitled  to  first  be  repaid  the  amount 
they  have  paid  on  the  Atkinson  mortgage,  $3,- 
100,  and  to  the  amount  of  their  own  mortgage 
as  prior  to  Interveners'  and  plaintiff  trust  com- 
pany's mortgages,  yet,  after  receiving  tlie 
amount  of  their  said  mortgage,  to  wit,  $1,920, 
they  are  liable  to  Interveners  and  the  trust 
company  for -any  sum  In  excess  of  the  amount 
of  their  own  mortgage,  to  the  extent  of  the 
value  of  the  property  at  the  time  of  the  conver- 
sion. We  think  that  the  defendants  should 
pay  the  costs  of  this  appeal.  The  Judgment  is 
therefore  reversed,  and  the  case  remanded,  with 
directions  to  proceed  as  above  stated.  Re- 
versed. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J.,  con- 
cur. 


(IS  Moat.  691) 

BENHAM  T.  LEMHI  MINING,  MILLING 

&  REDUCTION  CO. 
(Supreme  Court  of  Montana.     Nov.  16,  1896.) 

Appeal — Exold.sion  or  Evidesce— Recohd— 
Presumptiom. 

Where  the  record  does  not  contain  the  evi- 
dence, and  appellant's  ground  of  error  is  that 
the  court  refused  to  permit  him  to  introduce 
certain  evidence  claimed  to  be  in  rebuttal,  the 
presumption  is  that  the  court's  action  was  cor- 
rect. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty; J.  J.  McHatton,  Judge. 

Action  by  Alexander  Benham  against  the 
Lemhi  Mining,  Milling  &  Reduction  Company. 
From  a  judgment  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.     Affirmed. 

■  By  this  action,  plaintiff  seeks  to  recover  of 
the  defendant  the  sum  of  $1,750,  claimed  to 
be  a  balance  due  plaintiff  for  bis  services  as 
superintendent  of  the  mining  -and  milling 
operations  of  the  defendant  In  Idaho  and 
Montana.  The  answer  admits  the  sei-vices, 
hut  denies  the  value  thereof,  and  also  pleads 
a  counterclaim.  The  replication  denies  the 
counterclaim.  The  case  was  tried  to  the 
court  with  a  jury.  A  verdict  was  rendered 
for  the  defendant,  and  judgment  entered 
thereon.  The  plaintiff  appeals  from  the  judg- 
ment and  order  denying  a  new  trial. 

S.  De  Wolfe,  for  appellant  John  W.  Cotter, 
for  respondent. 

PEMBERTON,  C.  J.  The  respondent  con- 
tends that  this  court  cannot  consider  the  ap- 
peal in  this  case,  for  the  reason  tliat  the  rec- 
ord nowhere  contains  any  specification  of  er- 
rors. Plaintiff's  notice  of  Intention  to  move 
for  a  new  trial  is  based  "on  the  jiround  of  er- 
rors In  law  occurring  at  the  trial,  and  ex- 
cepted  to  by  the  plaintiff."  An  inspection  of 
the  record  discloses  that  this  is  the  only  at- 
tempt at  any  specification  of  errors.    The  rec- 


ord contains  nowhere  any  other  pretense  of 
a  si>ecIficatIon  of  errors.  We  are  therefore  at 
a  loss  to  determine  from  an  Inspection  of  the 
record  what  errors  were  assigned  and  8i)ee- 
Ifled  as  grounds  for  a  new  trial  In  the  court 
below.  If,  in  fact,  any  errors  were  assigned. 

The  principal  ground  of  error  contended 
for  in  appellant's  brief  Is  that  the  court  re- 
fused to  permit  the  plaintiff  to  Introduce  cer- 
tain evidence,  claimed  to  be  rebuttal;  but  the 
respondent  says  in  his  brief  that  the  plain- 
tiff. In  opening  the  case,  and  In  Introducing 
his  testimony  In  chief,  went  thoroughly  into 
the  ease.  Including  the  plaintiff's  evidence  and 
cause  of  action,  as  well  as  all  matters  of  the 
defense  set  up  In  the  answer,  and  that  the 
evidence  which  plaintiff  sought  to  Introduce 
under  the  claim  of  rebuttal  was  substan- 
tially the  same  evidence  which  the  plaintiff 
had  introduced  in  his  evidence  in  chief.  But, 
however  this  may  be,  the  record  does  not 
contain  the  evidence  In  chief  Introduced  by 
the  plaintiff,  nor  the  evidence  Introduced  by 
the  defendant,  which  plaintiff  offered  to  re- 
but, and  which  he  complains  that  the  court 
would  not  permit  him  to  do.  Under  these  cir- 
cumstances. If  there  were  In  the  record  suf- 
ficient specifications  of  errors  to  enable  us  to 
consider  the  case,  still  we  could  not  deter- 
mine whether  the  evidence  sought  to  be  in- 
troduced, and  which  was  excluded  by  the 
court,  was  rebuttal  or  not.  Under  these  con- 
ditions, and  In  view  of  the  insufflclont  record 
In  the  case,  the  presumption  Is  that  the  ac- 
tion of  the  court  In  the  matters  complained 
of  was  correct.  We  are  tiierefore  of  opin- 
ion that  the  judgment  and  order  appealed 
from  shoiild  be  affirmed,  and  It  Is  so  ordered. 
Affirmed. 

HUNT,  J.,  concurs.    DE  WITT,  J.,  not  sit- 
ting. 


(lis  CaL  36} 
GOLDSMITH  v.  BOARD  OF  SUP'RS   OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO.    (S.  F.  No.  399.) 
(Supreme  Court  of  California.    Nov.  20,  ISOfl.) 

City  o»  San  Francisco  —  In'debteiixess  —  Pat- 
MBXT  When  Fcnd  Exhausted. 

Where  the  fund  ont  of  which  a  claim 
against  a  city  can  be  paid  is  exhausted,  ami  the 
holder  obtains  judgment  on  the  claim,  he  can- 
not have  a  writ  of  mandate  to  compel  the  hoard 
of  supervisors  to  allow,  and  order  paid,  the  jude- 
nient.  Lewis  v.  Widber,  33  Pac.  11-J8,  99  Cal. 
412,  distingnished.  Pacific  Undertakers  v. 
Widber  (Cal.)  45  Pac.  273,  followed. 

Department  2.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Application  by  Max  Goldsmith  for  a  writ 
of  mandate  to  compel  the  board  of  super- 
visors of  the  city  and  county  of  San  Fran- 
cisco to  allow,  and  order  paid,  a  judgment 
obtained  against  the  city  by  plaintiff.  From 
a  judgment  denying  the  writ,  the  applicant 
appeals.    Affirmed. 
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MuUany,  Grant  &  Cusbing,  for  appellant. 
H.  T.  CreBwell,  for  respondents. 

HENSHAW,  J.  This  Is  an  application  for 
a  -lerit  of  mandate  to  compel  the  board  of 
supervisors  of  the  city  and  connty  of  San 
Francisco  to  allow,  and  order  paid,  a  Judg- 
ment against  the  city  obtained  by  plaintiff. 
Plaintiff  had  contracted  with  the  city  to  fur- 
nish subsistence  and  supplies  for  the  prison- 
ers in  the  jails  of  the  municipality  for  the 
fiscal  year  1892-93,  pursuant  to  the  terms 
of  section  69  of  the  consolidation  act.  The 
supplies  were  furnished  during  the  year. 
The  demands  of  the  plaintiff  for  the  last 
three  months  wrae  refused  payment  for  lack 
of  funds.  Plaintiff  entered  suit  and  obtain- 
ed Judgment,  and,  upon  the  refusal  of  the 
supervisors  to  order  the  Judgment  demand 
paid,  be  applied  for  this  vrrit  of  mandate. 
The  supervisors,  for  answer,  showed  that  the 
general  fund  for  the  fiscal  year  1892-93  was 
totally  exhausted,  and  that  the  claim  of 
plaintiff,  transformed  into  &  Judgment,  was 
payable  solely  out  of  this  fund.  The  reduc- 
tion 6f  the  original  claim  to  a  Judgment  did 
not  Increase  its  dignity  so  as  to  authorize 
plaintiff  to  demand  payment  of  It  from  any 
fund  not  subject  to  the  primary  demand. 
Smith  v.  Broderlck,  107  Cal.  644,  40  Pac. 
1033.  It  is  sought  to  distinguish  this  claim 
from  the  many  which  this  court  has  been 
called  upon  to  discuss,  and  to  bring  it  with- 
in the  principle  of  Lewis  v.  Wldber,  99  Oal. 
412,  33  Pac.  1128.  But,  to  the  contrary,  it 
is  In  all  essential  features  Identical  with 
that  considered  In  Pacific  Undertakers  v. 
Wldber  (Cal.)  45  Pac.  273.  The  reasoning 
there  set  forth  completely  covers  the  facts 
and  the  law  of  this  ease,  and  leaves  little  to 
tH  added.  That  hardships  result  from  an 
observance  of  the  law  may  be  deplored,  but 
this  fact  cannot  afford  reason  for  subverting 
the  law,  or  frittering  It  away.  The  Judg- 
ment is  affirmed. 

Weconcur:    McFARLAND,J.;TEMPLE,J. 


(115  Cal.  27) 
IVERSEN  V.  SUPERIOR  COURT.     (S.  P. 
407.) 

(Supreme  Court  of  California.     Nov,  12,  1896.) 

ApPBALADLE  OkDCK— REqCIRINO  DiSTBIBCTEBS  TO 

Delivek  Specifii;  Pbopertv  to 

AnMimSTRATOR. 

An  order  of  the  probate  court  requiring  dis- 
tributees to  deliver  to  an  administrator  specific 
propprty  in  their  hands  under  a  decree  of  dis- 
tribution, made  several  years  after  such  decree, 
without  complaint  on  oath,  or  petition,  or  cita- 
tion made  therefor  by  the  administrator  or  any 
other  person,  is  not  a  special  order  made  after 
final  judgment,  and  is  therefore  not  appealable. 

Department  2.  Writ  of  review  to  superior 
court,  city  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

v.46P.no.I0— 52 


Application  by  Caroline  Iversen  for  a  writ  of 
review  to  the  superior  court  to.  vacate,  annul, 
and  set  aside  certain  orders  of  such  court.  Or- 
ders vacated,  annulled,  and  set  aside. 

D.  I.  Mahoney,  for  petition^:.  J.  C.  McKee, 
for  respondent. 

HENSHAW,  J.  This  is  an  application  for 
a  writ  of  review.  No  controversy  over  the 
facts  is  presented,  but  respondent  rests  bis  op- 
position to  the  granting  of  the  writ  upon  de- 
muiTcr  alone.  The  admitted  facts  are  that  ad- 
ministration upon  the  estate  of  one  Cella  O. 
Sober,  deceased,  had  duly  and  regularly  pro- 
ceeded until  a  decree  of  distribution  therein  had 
ISeen  made  and  entered,  distributing  certain 
property  of  the  estate,  consisting  of  diamond 
rings,  gold  watches,  diamond  and  pearl  breast- 
pins, and  other  pieces  of  jewelry,  to  the  heirs 
of  Cella'  O.  Sobo*,  one  of  whom  Is  the  petitioner 
herein.  The  administrator's  final  account  was 
settled,  and  the  decree  of  final  distribution  en- 
tered upon  August  26, 1891.  Upon  January  27, 
1896,  the  court,  sitting  in  probate  in  the  matter 
of  said  estate,  made-  the  following  order:  "It 
is  hereby  ordered  that  Emile  Sober,  Caroline 
iversen,  and  Miriam  Peturel  deliver  forthwith 
to  Adolph  Sober,  admhitstrator  of  the  estate  of 
Cella  O.  Sober,  deceased,  any  and  all  property 
of  said  estate  in  the  possession  or  under  the 
control  of  said  parties,  or  eltlier  of  them,  and 
particulariy  the  following  property,  viz.:  [Here 
follow  the  items  of  jewehy  before  mentioned.]" 
Petitioner  herein  came  into  possession  of  the 
property  imder  the  decree  of  distribution,  and 
holds  the  same  for  the  heirs  and  the  other  dis- 
tributees named  In  the  decree  as  owners  there- 
of. The  order  above  quoted  was  made  without 
complaint  on  oath,  or  petition,  or  citation  made 
therefor  by  the 'administrator  or  any  other  per- 
son. Petitioner  having  failed  to  comply  with 
this  order,  thereaftH*  the  court  Issued  Its  fui-tlier 
order  that  the  petitioner  appear  and  show  cause, 
upon  a  date  therein  named,  why  she  should  not 
be  pxmislied  for  contempt  in  disobeying  the 
order  of  the  court,  and  not  delivering  said  prop- 
erty. 

The  only  ground  of  demurrer  calling  for  a  con- 
sideration Is  that  the  order  sought  to  be  re- 
viewed is  a  special  order,  made  after  final  judg- 
ment; that  petitioner  has  a  remedy  by  appeal; 
and  that,  therefore,  the  writ  of  review  will  not 
•lie.  But,  to  show  tlie  untenablencss  of  this 
position,  it  is  necessary  only  to  refer  to  the 
eases  of  In  re  Calahan's  Estate,  60  Cal.  232; 
In  re  Walkeriy's  Estate.  94  Cal.  3.'>2.  29  Pac. 
719;  and  In  re  Smith's  Estate,  98  Cal.  630,  3;i 
Pac.  744.  Xo  attempt  Is  made  to  uphold  the  va- 
lidity and  legality  of  the  proceeding.  It  Is  claim- 
ed merely  that  petitioner  has  not  been  harassed 
by  them.  The  orders  under  review  are  clearly 
In  excess  of  the  jurisdiction  of  the  court.  Let 
the  orders  under  review  be  vacated,  annulled, 
and  set  aside. 

We  concur:    TEMPLE,  J. ;  McFARLAND,  J. 
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(U4  CaL  SE») 

PEOPL.B  ex  rel.  TOUNG  ▼.  BABCOCK. 

(S.  P.  413.)  > 

(Supreme  Court  of  California.     Oct  20,  1886.) 

Cixr  ASD  COUNTT  0»  SaN  FbANCISOO  —  SUPKRIK- 
TENDBKT  or  SOBOOLS— ApPOISTMBNT. 

Act  March  14,  1883,  entitled  "An  act  to  es- 
tablish a  uniform  system  of  county  and  town- 
ship goTemments,"  i>7  section  25,  snbd.  21,  on- 
powerlng  boards  of  Bupervisors  in  their  respec- 
tive counties  to  fill  by  appointment  all  vacancies 
in  an.y  county  office,  refers  to  the  board  of  su- 
pervisors, of  five  members,  which  section  13  de- 
clares each  county  shall  have,  and  does  not  re- 
peal Act  AprU  19,  1850  (Consolidation  Act)  S 
3l,  anthorizinR  the  board  of  education  of  the 
city  and  county  of  San  Francisco  to  fill  by  ap- 
pointment a  vacancy  in  the  office  of  superin- 
tendent of  schools  of  such  corporation;  the  su- 
pervisors constituting  the  board  of  12  which  the 
consolidation  act  provides  shall  be  elected  in  the 
city  and  county  of  San  Francisco,  being  mu- 
nicipal officers. 

Commlssiouera'  decision.  Department  2.  Ap- 
ipeal  from  superior  court,  city  and  county  of  Soa 
Francisco. 

Action  by  the  people,  on  the  relation  of 
Oharlea  S.  Touog,  against  Madison  Babcock. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Atty.  Gen.  Fitzgerald,  Si.  M.  Estee,  C.  W. 
Cross,  and  James  Alva  Watt,  for  appellant 
Rodgers  &  Paterson,  for  respondent 

SEARLS,  C.  This  is  an  appeal  from  a  final 
Judgment  in  favor  of  defendant  upon  sustain- 
ing a  demurrer  to  the  complaint  of  the  relator. 
The  complaint  may  be  epitomized  thus:  (1)  An- 
drew J.  Moulder,  the  duly  elected,  qualified,  and 
acting  superintendent  of  schools  for  the  city 
and  coimty  of  San  Francisco,  died  on  the  14tb 
day  of  October,  1895,  whereby  the  ofHce  of  such 
superintendent  of  schools  became  vacant.  (2) 
On  the  4th  day  of  November,  1895,  the  plaintiff, 
Cha'les  S.  Young,  was,  by  the  board  of  super- 
visors of  said  city  and  county  of  San  Fran- 
cisco, appointed  superintendent  of  schools  In 
and  for  said  city  and  county,  to  fill  tbe  vacancy 
caused  by  the  death  of  said  Moulder.  (3)  Said 
Charles  S.  Young  thereupon  and  in  due  time 
qualified,  took  and  filed  his  oath  of  office,  filed 
his  bond  as  required  by  law,  etc.,  as  such  su- 
perintendent. (4)  The  defendant,  Madison  Bab- 
cock, claims  to  be  the  superintendent  of  schools 
In  and  for  said  city  and  county,  and  since  No- 
vember 4,  1895,  has  usurped  and  intruded  him- 
self into  said  office,  to  the  exclusion  of  said 
Charles  S.  Young,  who  on  tlie  2l8t  day  of  No- 
vember, 1895,  demanded  to  be  let  into  posses- 
sion of  said  office,  which  was  refused  by  de- 
fendant Babcock,  etc.  Plaintiff  demands  judg- 
ment (1)  that  defendant,  Madison  Babcock,  la 
not  entltlf^  to  the  said  office,  and  that  he  be 
excluded  therefrom;  (2)  that  Charles  S.  Yotmg 
is  entitled  to  said  office,  and  that  he  be  admit- 
ted to  the  possession  and  enjoyment  thereof,  etc. 

The  single  question  presented  on  this  appeal 
la  as  to  the  authority  of  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco 
to  appoint  a  superintendent  of  schools  of  said 
city  and  couuty,  to  QU  the  vacancy  caused  by 

>  Rehearing  denied. 


the  death  of  Andrew  J.  Monlder.  The  act  of 
April  10,  1856,  usually  known  as  the  "Consoli- 
dation Act,"  provided  for  the  election  In  the 
city  and  county  of  San  Francisco  of  a  board 
of  supervisors,  omslsting  of  12  men^bers;  of  a 
board  of  education,  consisting  of  12  members, 
and,  among  other  officers,  of  a  superlntendenr 
of  common  schools.  By  the  thirty-first  section 
of  the  act  it  was  provided,  "In  case  of  a  va- 
cancy in  the  office  of  superintendent,  tlie  boanl 
of  education  may  assemble  and  appoint  a  per- 
son to  fill  the  vacancy  until  the  regular  election 
next  following."  Section  9  of  the  act  author- 
ized the  board  of  supervisors  of  the  city  and 
county  to  fill  vacancies  which  might  occur  in  the 
elective  offices  of  the  city  and  county,  where 
no  other  provision  was  made  by  law  to  fill  the 
same.  This  last  provision  had  no  application 
to  vacancies  in  the  office  of  superintendrait  of 
schools,  for  the  reason  that  other  provision  was 
made  therefor.  In  1863  an  act  was  passed 
amending  the  law  in  refersice  to  the  board  of 
education  of  the  city  and  county  of  San  Fran- 
cisco, but  retaining  the  provision  for  filling  va- 
cancies in  the  office  .of  superintendent  by  the 
board  of  education.  The  power  thus  conferred 
t^K>n  the  board  of  education  by  tbe  consolida- 
tion act  and  the  amendments  thereto,  which 
constitute  the  charter  of  the  city  and  county, 
is  still  vested  In  that  body,  unless  wrested  from 
it  by  the  act  of  March  14, 1883,  entiUed  "An  act 
to  establish  a  uniform  system  of  county  and 
township  governments"  (St.  1883,  p.  299),  w 
by  the  sevetal  county  government  acts  since 
passed.  Have  they  repealed  the  law  aa  it  ex- 
isted under  the  consolidation  act? 

Section  1  of  article  11  of  the  constitution  of 
1879  provides  that  "the  several  counties,  as 
they  now  exist,  are  hereby  recognized  as  legal 
subdivisions  of  this  state."  Section  4  of  the 
same  article  provides  that  "the  legislature  shall 
establish  a  system  of  county  governments  which 
shall  be  uniform  throughout  the  state;  and 
by  general  laws  shall  provide,"  etc.  Section  5 
of  the  article  provides  that  "the  legishiture,  by 
general  and  uniform  laws,  shall  provide  fbr  the 
election  or  appohitment,  in  the  several  counties, 
of  boards  of  supervisors,  sheriffs,  county  cleric 
district  attorneys,  and  such  other  county,  town- 
ship, and  municipal  officers  as  public  conven- 
ience may  require,  and  shall  prescribe  their  du- 
ties, and  fix  their  terms  of  office."  Section  3 
of  article  8  is  as  follows:  "A  superintendent 
of  schools  for  each  counly  shall  be  elected  by 
the  qualified  electors  thereof  at  each  guber- 
natorial election;  provided,  that  the  legisla- 
ture may  authorize  two  or  more  coon  ties  to 
unite  and  elect  one  superintendent  for  the  coun- 
ties so  uniting."  This  section  of  the  constitu- 
tion, as  will  be  observed,  makes  the  superin- 
tendent of  schools  a  county  officer.  Under  the 
consolidation  act,  and  the  various  amendments 
thereto,  there  existed,  as  we  have  seen,  priw 
to  the  adoption  of  our  Codes,  In  the  city  and 
county  of  San  Francisco  a  superintendent  at 
schools.  SectI(H>  10  of  the  Political  Code  re- 
tained in  force  (1)  "all  acts  Incorporating  or 
chartering   municipal    corporations,    and    acts 
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amending  or  supplementing  such  acts";  (2)  "all 
acts  consoUdatiog  cities  and  counties,  and  acts 
amending  or  supplementing  such  acts."  The 
stafute  of  March  14,  1883,  entitled  "An  act  to 
establish  a  uniform  system  of  county  and  town- 
ship governments"  (St.  18S3,  p.  299),  enumer- 
ates In  section  57  the  officers  of  counties,  among 
which  Is  "a  superintendent  of  schools."  Subdi- 
vision 21  of  section  25  al  the  same  act  provides 
that  the  Iwards  of  supervisors  in  their  several 
counties  shall  have  iwwer  "to  fill  by  appoint- 
ment all  vacancies  that  may  occur  hi  any  office 
filled  by  the  appointment  of  the  board  of  super- 
visors and  elective  county  or  township  offices, 
e.Kcept  in  those  of  Judge  of  the  superior  court 
and  supervisor.  The  appointee  to  hold  office 
for  the  unexpired  term." 

The  question  of  the  status,  powers,  duties, 
and  duration  of  the  terms  of  office  of  the  sev- 
eral officers  of  the  city  and  county  of  San 
Francisco  has  recently,  and  in  the  case  of 
Kahn  v.  Sutro,  46  Pac.  87,  been  considered 
and  determined  by  this  court.  The  conclu- 
sions In  that  case  reached  may  be  in  part 
summarized  thus:  (1>  San  Francisco  Is  both 
a  city  and  a  county.  (2)  Some  of  its  officers 
are  city  officers,  and  others  are  county  officers. 
(3)  The  supervisors,  12  In  number,  authoriz- 
ed by  the  consolidation  act,  are  endowed  with 
municipal  functions  unknown  to  the  county 
government  act,  and,  while  identical  in  name 
with  the  body  authorized  by  the  latter  act, 
are  yet  separate  and  distinct  from  the  su- 
pervisors or  board  of  superriaois  of  such  lat- 
ter act  (4)  Justice  Temple,  who  ffied  a  dis- 
senting opinion  in  the  case,  and  Chief  Jus- 
tice Beatty,  who  concurred  therein,  are  of 
opinion  that  all  the  officers  of  the  city  and 
county  of  San  Francisco  are  municipal  of- 
ficers, and  that  none  of  them  are  governed  as 
to  the  duration  of  their  term  of  office  by  the 
county  government  act  of  1893.  It  will  thus 
be  perceived  that,  so  far  as  the  supervisors 
are  concerned,  the  members  of  the  court  are 
a  unit  in  the  opinion  that  they  are  municipal 
officers,  and  not  county  officers,  within  the 
purview  of  the  county  government  act  It 
must  follow  that  the  supervisors  of  the  city 
and  county  of  San  Francisco  are  charter, 
and  not  legislative,  officers.  See  In  re  Car- 
rillo,  66  Cal.  3,  4  Pac.  695.  The  consolidation 
act  was  not  repealed  by  the  constitution  of 
1879.  Section  1  of  the  schedule  thereto  (sec- 
tion 1,  art.  22);  In  re  Stuart,  53  Cal.  746; 
Wood  V.  Board,  58  Cal.  561;  In  re  Guerrero, 
69  Cal.  88,  10  Pac.  261.  Consolidated  city 
and  county  governments  are  subject  to  the 
control  of  general  laws.  Ex  parte  Eeeney,  84 
CaL  304,  24  Pac.  34;  Thomason  t.  Ashworth, 
73  Cal.  73,  14  Pac.  615.  The  question  Involv- 
ed here,  however,  does  not  relate  to  the  pow- 
er of  the  legislature  to  amend  the  consolida- 
tion act  by  providing  a  different  mode  of 
filling  vacancies  in  the  office  of  superintend- 
ent of  schools  from  that  designated  in  such 
consolidation  act,  but  rather  to  that  other 
question,  has  the  legislature  done  so?  We 
think  this  question  must  be  answered  In  the 


negative.  When  the  legislature,  by  section 
25  of  the  county  government  act,  as  amend- 
ed In  1893,  established  the  general  permanent 
.  powers  of  the  board  of  supervisors,  "under 
such  limitations  and  restrictions  as  ,are  pre- 
scribed by  law,"  It  was  dealing  with  boards  of 
supervisors  created  by  the  same  statute.  Sec- 
tion 13  is  as  follows:  "Each  county  must 
have  a  board  of  supervisors  consisting  of  five 
members."  It  is  to  this  board  .of  county  of- 
ficers, and  not  to  tliat  other  board  of  mu- 
nicipal officers,  composed  of  12  members,  ex- 
isting In  San  Francisco  under  the  same  name, 
but  exercising  other  and  more  extended  func- 
tions, that  we  may  suppose  the  power  is  giv- 
en by  subdivision  21  of  section  25  of  the  same 
act  "to  flu  by  appointment  all  vacancies 
that  may  occur  in  any  office  filled  by  the  ap- 
pointment of  the  board  of  supervisors,  and 
elective  county  or  township  officers,  except 
In  those  of  judge  of  the  superior  court  and 
supervisor,  the  appointee  to  hold  office  for 
the  unexpired  term."  The  law  does  not  favor 
the  repeal  of  statutes  by  Implication,  and  it 
is  only  by  means  of  implication  that  we  can 
reach  the  conclusion  that  it  was  the  legisla- 
tive will  to  repeal  the  clause  In  the  con- 
solidation act  which  devolves  the  duty  of  fill- 
ing vacancies  in  the  office  of  superintendent 
of  schools  in  San  Francisco  upon  the  board 
of  education.  The  county  government  act  of 
1883,  with  its  several  amendments,  is  a  gen- 
eral law;  but  It  is  not  a  general  law  relating 
to  municipal  corporations,  and  hence  cannot 
by  implication  repeal  the  consolidation  act  of 
the  city  and  county  of  San  Francisco.  In  the 
general  county  government  act  the  legislature 
has  kept  steadily  in  view  those  entities  known 
as  "counties,"  and,  while  some  of  the  pro- 
visions of  the  act  relate  to  the  city  and  coun- 
ty of  San  Francisco,  It  is  in  its  aspect  as  a 
county  that  it  is  dealt  with.  The  duties  and 
compensation  of  its  officers,  as  county  officers 
are  legitimate  subjects  of  legislation  under 
such  county  government  act  But  the  at- 
tempt to  apply  this  law  to  the  board  of  su- 
pervisors of  the  city  and  county— to  a  mu- 
nicipal body  unknown  to  the  law,  except  as 
found  in  the  confeolidation  act— is  to  wrest  it 
from  its  legitimate  object,  and  by  indirection 
to  amend  and  alter  that  act  by  taking  from 
the  board  of  education  a  power  vested  in  that 
board,  and  conferring  It  upon  another  body 
created  and  existing  by  virtue  of  the  con- 
solidation act,  viz.  the  board  of  supervisors 
in  and  for  the  city  and  county.  To  repeat, 
such  an  interpretation  leads  to  an  amend- 
ment of  the  charter  of  the  municipality,  not  by 
a  general  law  with  that  declared  object,  but 
by  a  law  passed  with  another  object  in  view, 
and  deflning.tbe  powers  and  duties  of  boards 
of  supervisors  not  identical  in  their  origin,  in 
the  number  of  tlieir  members,  in  the  duration 
of  their  terms  of  office,  or  in  the  source  or 
extent  of  their  powers,  with  the  board  of  su- 
pervisors in  and  for  the  city  and  county  of 
San.  Francisco.  We  are  of  opinion  that  the 
power  to  fill  vacancies,  given  to  boards  of  su- 
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perrUon  by  the  connty  government  act.  ap- 
pUee  to  the  boards  of  supenrlsors  In  and  for 
the  Beveral  counties  of  the  state  other  than 
the  city  and  county  of  San  Francisco,  and 
that  as  to  the  latter  the  power  to  fill  vacancies 
kn  office  comes  from  the  consolidation  act, 
and  does  not  include  vacancies  In  the  office 
of  superintendent  of  public  schools,  which  are 
10  be  filled  by  the  board  of  education.  It  fol- 
lows that  the  Judgment  appealed  from  should 
lie  afOrmed,  and  we  so  recommend. 

We  concur:    VANCLIBF,  O.;   BBLCHKB, 

C. 

McFARLAND  and  HBNSHAW,  JJ.  For 
the  reasons  given  In  the  foregoing  opinion, 
the  Judgment  appealed  from  is  affirmed. 

TBMFLB,  3.    I  concur  In  the  Judgment. 


(114  Cal.  667) 

RIDER  T.  REGAN  et  aL     (No.  ie,019.)> 
(Supreme  Coart  of  California.     Not.  5,  1886.) 

CONSTITDTIOSAL  LaW  —  DCB    PROCESS    OP    IiAW  — 

Sals  or  Homestead  bt  Osb  Spouse — 
Bona  Fidb  Pdrohasers. 

1.  Act  March  25,  1874,  {  1  (St  1873-74,  p. 
582).  provides  that,  if  either  husband  or  wire 
shall  become  hopelessly  insane,  the  probate 
court,  on  application  of  the  sane  spouse,  may 
•make  an  order  permitting  the  applicant  to  sell 
or  mortgage  the  homestead.  Section  2  provides 
for  notice  by  publication  and  personal  service 
on  the  nearest  male  relative  oJF  the  insane 
spouse  in  the  state,  or,  if  no  such  relative  re- 
side in  the  state,  then  on  the  public  administra- 
tor. Section  4  declares  that,  if  the  court  makes 
the  order,  any  conveyance  shall  be  as  valid  as  if 
•the  property  was  the  absolute  property  of  the 
person  making  such  conveyance,  held  not  un- 
constitutional as  depriving  the  insane  spouse  of 
rested  rights  in  property  without  due  process 
nf  law.     Henshaw,  Temple,  and  Harrison,  JJ., 

'dissenting. 

2.  Nor  is  such  act  objectionable  for  not  re- 
quiring the  applicant  to  give  security  for  prop- 
er application  of  the  proceeds  of  the  sale. 

3.  On  an  order  of  the  probate  court  made  un- 
der an  act  enabling  a  husband  or  wife  to  sell 

-or  incumber  the  homestead  in  case  the  other 
-spouse  becomes  hopelessly  insane,  M.  conveyed 
•to  her  brother  a  homestead  declared  on  communi- 
■ty  property,  for  s  nominal  consideration,  that 
<vaa  never  paid.  The  grantee  mortgaged  the 
■land  to  plaintiff  to  secure  a  loan,  part  of  which 
was  paid  to  M.,  who  reloaned  it  to  her  brother, 
the  balance  being  applied  on  a  former  mortgage 
executed  by  M.  and  her  husband;  and  the 
'brother  subsequently  conveyed  the  premises,  in 
consideration  of  love  and  affection,  to  M.,  sub- 
ject to  plaintiff's  mortgage.  Beld,  that  if  these 
-transactions  constituted  a  mortgage  by  M.  to 
.plaintiff,  through  the  agency  of  her  brother,  in- 
-stead  of  a  sale  to  the  latter,  and  was  not,  there- 
fore, authorized  by  the  order,  which  directed  a 
sale,  yet  plaintifTs  rights  were  not  affected, 
■since  he  had  neither  actual  nor  constructive  no- 
tice that  the  brother  was  not  the  absolute  own- 
er of  the  property. 

CommlssicmerB'  decision.  In  bank.  Appeal 
-from  supo'ior  court,  city  and  county  of  San 
Francisco;   J.  M.  Seawell,  Judge. 

Action  by  Matthias  Rider  against  James  Re- 
«an  and  others  to  foreclose  a  mortgage.  De- 
Tfendaot  Edward  Kelly,  by  his  guardian  ad  11- 

•  Behearing  denied. 


tern,  alone  answered,  and  fhMn  a  decree  of 
foreclosure,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  appeals.    Affirmed. 

Stafford  &  Stafford,  for  appellant     Beddj. 
Campbell. &  Metson,  for  respondent. 

VANCLIBF,  C.  Action  to  foreclose  a  mort- 
gage executed  by  defendant  Regan  to  secim 
payment  of  his  promissary  note,  made  payable 
to  plaintiff  or  order,  for  the  sum  of  (1,500,  with 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum.  The  defendants  Edward  and  Maiy 
Kelly  are  husband  and  wife,  and  were  made 
parties  defendant  on  the  ground  that  they 
daimed  some  interest  in  at  lien  upon  tbe  mott- 
Sagud  premises,  which  consist  of  a  lot  of  land 
35  by  80  feet,  with  appurtenances,  situated  in 
tbe  city  of  San  Francisco.  Edward  Kelly  alone, 
by  his  guardian  ad  litem  (he  being  insane)  an- 
swered plaintiff's  complaint,  denying  that  de- 
fendant Regan  ever  owned  or  had  any  authority 
to  mortgage  the  lot,  and  alleging  that,  at  the 
time  the  mortgage  was  executed,  he  (Kellyi 
was,  and  ever  since  had  been,  sole  owner  of 
the  mortgaged  premises.  He  also  filed  a  cross 
complaint,  the  substance  of  which  Is  that  in 
October,  1877,  while  he  and  defendant  Mary  C. 
Kelly  were  husband  and  wife,  he  purchased  tUi. 
mortgaged  lot  with  money  earned  by  bim  dur- 
ing the  marriage,  and  that  it  thereby  iMcami 
community  property  of  himself  and  wife;  tli.-ii 
in  June,  1880,  while  be,  with  his  wife  am: 
family,  were  residing  on  sold  lot,  she.  In  due 
form,  made  and  recorded  a  declaration  of  houn- 
stead  thereon,  which  was  never  abandoned, 
that  in  August,  1884,  he,  after  due  exaininatioc 
before  the  superior  court,  was  found  to  be  in 
sane,  and  by  order  of  said  court  was  commit- 
ted to  the  insane  asylum  at  N^pn,  Cal..  and  i» 
now,  and  ever  since  has  been,  confined  in  said 
a^lum,  and  during  all  that  time  has  been,  and 
is  now,  hopelessly  Insane,  and  Incompetent  ti. 
transact  any  business.  These  facts  alleged  in 
the  cross  ctMnplaint  were  found  by  the  court  u 
be  true,  and  are  not  questioned.  The  foUowin^: 
additional  facts  appear  by  tbe  record,  and  an- 
undisputed:  In  October,  1883,  while  defendant 
Eidward  Kelly  was  sane,  he  and  bis  wife  exe- 
cuted a  mortgage  on  said  homestead  lot  to  se 
cure  their  promissory  note  for  $600,  payable  tc 
tbe  German  Savings  &  Loan  Society  one  year 
after  date.  In  October,  1888,  suit  was  com- 
menced to  fOredose  this  mortgage,  and  whilf 
It  was  pending,  to  wit  In  December,  1888,  tht 
defendant,  Mary  0.  Kelly,  filed  In  the  snperto' 
court  her  petition  praying  for  an  order  authoi 
Izing  her  to  sell  said  homestead  premises  pur- 
suant to  an  act  of  the  legislature,  entitled. 
"An  act  to  enable  certain  pairties  therein  nanoed 
to  alienate  or  incumber  homesteads,"  approved 
March  25,  1874.  St  1878-74,  p.  5S2.  It  is 
admitted  that  her  petition  stated  all  tbe  req- 
uisite facts,  according  to  said  act  and,  anicng 
them,  that  neither  said  Edward  nor  Mary  C 
Kelly  had  any  means,  property,  or  estate  ex- 
cept said  homestead  premises  and  a  few  ar 
tides  of  homestead  furniture  and  wearing  ap 
pard;   that  said  Maiy  was  dependent  for  tbs 
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support  of  herself  and  three  minor  female  chil- 
dren, offspring  of  the  marriage,  upon  the  as- 
sistance of  her  relatives;  and  that  her  hus- 
band had  no  relatives  In  this  state  except  said 
female  children.  Notice  of  the  application  was 
published,  and  also  personally  served  on  the 
public  administrator,  as  required  by  the  second 
section  of  the  act,  and  the  public  administrator 
appeared  by  counsel  for  Edward  Kelly.  After 
bearing  the  court  made  an  order  authorizing 
tlie  petitioner  to  sell  the  homestead  premises. 
Thereafter,  on  April  11,  1880,  Mary  0.  Kelly, 
by  deed  of  grant,  bargain,  and  sale,  conveyed 
said  homestead  to  the  defendant  James  C.  Re- 
gan, who  on  May  4,  1889,  executed  to  plaintiff 
the  mortgage  to  foreclose  which  this  action  was 
brought.  The  court  below  found  that  on  May 
4,  1889,  when  the  mortgage  In  suit  was  exe- 
cuted, the  defendant  Edward  K^y  "had  no 
right,  title,  or  interest  In,  or  claim  to,"  the 
mortgaged  premises,  and  decreed  a  foreclosure 
of  the  mortgage  as  prayed  for  in  plaintiff's 
complaint.  The  defendant  Edward  Kelly,  by 
his  guardian  ad  litem,  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for 
a  new  trial. 

1.  It  is  admitted  by  counsel  for  appellant  that 
all  the  proceedings  by  which  the  order  purport- 
ing to  authorize  Maiy  C.  Kelly  to  sell  the  home- 
stead was  obtained  were  regular,  and  in  strict 
accordance  with  said  act  of  March  25,  1874. 
But  he  contends  that  said  act  is  unconstitu- 
tional and  void,  for  the  reason  that  a  sale  of 
a  homestead  in  accordance  therewith  de- 
prives the  insane  spouse  of  a  vested  right  to 
property  without  bis  consent,  and  without 
due  process  of  law.  And  whether  it  does  so 
or  not  is  the  principal  question  for  decision. 
The  legislature  has  not,  by  the  act  In  ques- 
tion, encroached  upon  the  judicial  department 
It  has  adjudged  nothing!  The  act  itself  does 
not  directly  deprive  the  insane  spouse  of  any 
right.  It  merely  declares  that  upon  a  spec- 
ified state  of  facts,  to  be  found  by  a  court, 
such  court  may  authorize  the  sane  spouse  to 
sell  the  homestead  property.  The  first  sec- 
tion of  the  act  is  as  follows:  "Section  1.  In 
case  of  a  homestead,  If  either  the  husband 
or  wife  shall  become  hopelessly  insane,  upon 
application  of  the  husband  or  wife,  not  In- 
sane, to  the  probate  court  of  the  county  in 
which  said  homestead  is  sltnated,  and  upon 
due  proof  of  such  insanity,  the  court  may 
make  an  order  permitting  the  husband  or 
wife,  not  insane,  to  sell  and  convey  or  mort- 
gage such  homestead."  The  second  section 
provides  that  notice  of  the  application  shall 
be  published  for  three  weelcB  in  a  newspaper, 
and  personally  served  on  the  nearest  male  rel- 
ative of  the  insane  spouse  to  be  found  In  the 
state,  or,  if  no  male  relative  be  known  to  re- 
side in  the  state,  then  upon  the  public  ad- 
ministrator, three  weeks  prior  to  the  appli- 
cation, whose  duty  It  shall  be  "to  appear  In 
court  and  see  that  such  application  is  made 
in  good  faith,  and  that  the  proceedings  there- 
on are  fairly  conducted."  The  third  section 
indicates  generally  what  the  verified  petition 


of  the  applicant  shall  contain,  besides  reqnir- 
Ing  that  it  specifically  set  forth  the  age  of  the 
insane,  the  number,  age,  and  sex  of  Mie  chil- 
dren of  such  insane  husband  or  wife,  a  de- 
scription of  the  iMmestead,  and  the  value  ol 
the  same,  and  such  other  facts  as  relate  "to 
the  circumstances  and  necessities  of  the  ap- 
plicant and  his  or  her  family  as  he  or  she 
may  rely  upon  in  »nwK)rt  of  the  petition." 
The  fourth  section  provides  tliat,  if  the  court 
make  the  order,  any  sale,  conveyance,  or  mort- 
gage made  in  pursuance  thereof  shall  be  as 
valid  and  effectual  as  if  the  property  thereby 
affected  was  the  abscrfute  property  of  the 
person  making  such  sale,  conveyance,  or 
mortgage.  The  fifth  section  provides  that  a 
fee  not  exceeding  f20  be  paid  the  public  ad- 
ministrator for  his  services  in  any  case  un- 
der the  act.  The  sixth  section  expressly  re- 
peals all  acts  and  parts  of  acta  in  conflict 
with  this  act.  Conceding  that  the  insane  hus- 
band had  a  vested  property  right  In  the  home- 
stead premises,  and  even  that  It  extended  to 
absolute  ownership  thereof  (which  is  not  ad- 
mitted), yet  "all  vested  property  rights  aie 
held  subject  to  the  laws  for  the  enforcement 
of  public  duties  and  private  contracts,  and  for 
the  punishment  of  wrongs;  and,  If  they  In- 
come divested  through  the  operation  of  those 
laws,  it  is  only  by  way  of  enforcing  the  obliga- 
tions of  justice  and  good  order."  Cooley, 
Const.  Lim.  (Cth  Ed.)  p.  438.  The  statute  in 
question  is  a  general  remedial  law,  intended 
to  enforce  the  legal  obligation  of  a  hopeless- 
ly insane  husband  or  wife  to  apply  his  or  her 
property.  In  case  of  necessity,  to  the  support 
of  the  sane  wife  or  husband  and  their  minor 
children,  and  therefore  is  no  more  objection- 
able on  constitutional  grounds  than  would  be 
a  statute  to  enforce  the  performance  of  any 
other  private  or  public  duty  or  obligation. 
After  stating  the  rule  that  private  property 
cannot,  by  either  a  general  or  special  enact- 
ment, be  taken  from  one  person  and  trans- 
ferred to  another  for  the  private  use  and  ben- 
efit of  such  other  person.  Judge  Cooley  says: 
"Nevertheless,  In  many  cases  and  many  ways 
remedial  legislation  may  affect  the  control 
and  disposition  of  property,  and  in  some  cases 
may  change  the  nature  of  rights,  give  rem- 
edies where  none  existed  before,  and  even 
divest  legal  titles  in  favor  of  substantial 
equities,  where  the  legal  and  equitable  rights 
do  not  chance  to  concur  in  the  same  persons." 
Page  43C.  Nor  can  it  be  truly  said  that  the 
procedure  prescribed  by  the  act  in  question  is 
not  due  process  of  law.  The  usual  and  only 
practical  kind  of  notice  of  the  wife's  petition 
was  given  the  Insane  defendant  by  publica- 
tion during  a  reasonable  period  of  time,  and 
by  personal  service  of  like  notice  on  a  public 
oflBcer,  who  pro  hac  vice  was  constituted 
guardian  ad  litem  of  the  Insane  defendant, 
and  upon  whom  was  imposed  the  duty  of  ap- 
pearing for,  and  protecting  the  rights  of  his 
ward,  and  who  in  this  case  did  appear  for 
lilm  by  counsel.  The  cause  was  heard  and 
the  facts  found  by  the  court  before  Judg- 
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ment  was  pronounced,  and  it  is  not  questioned 
that  the  facts  proved  and  found  justify  the 
judgment,  as  tested  by  the  proTifiions  of  the 
act  in  question.  If  this  was  not  due  process 
of  law,  in  the  constitutional  sense,  it  would 
seem  difficult,  if  not  impossible,  for  the  legis- 
lature to  provide  due  process  by  which  the 
property  rights  of  an  insane  person  could  be 
affected  in  any  case.  The  insane  defendant 
la  afforded  all  possible  opportunity  to  be 
heard  In  defense  of  his  rights.  In  addition 
to  the  guardian  ad  litem  provided  by  the  act, 
the  court,  at  request  of  appellant's  wife,  ap- 
pointed the  learned  counsel  for  appellant  to 
that  office,  who  appears  to  have  ably  and 
zealously  performed  the  duties  thereof,  both 
in  the  court  below  and  in  this  court. 

2.  The  act  la  further  objected  to  on  the 
ground  that  it  does  not  require  of  the  sane 
spouse  any  bond  or  other  security  for  the 
proper  application  of  the, proceeds  of  the  sale. 
But  this  objection  does  not  touch  the  ques- 
tion as  to  due  process  of  law.  It  goes  only  to 
the  quality  or  nature  of  the  relief  which  nec- 
essarily follows  the  proceas,  whether  that  pro- 
cess was  or  was  not  due  process'of  law;  and, 
conceding  that  the  relief  provided  was  de- 
fective or  excessive,  yet  the  legislature  had 
indubitable  power  to  authorize  the  courts  to 
grant  it  by  due  process  of  law.  It  follows 
that,  from  the  mere  nature  of  the  relief  grant- 
ed, no  inference  can  be  drawn  touching  the 
nature  of  the  procedure  or  process  of  law  lead- 
ing up  to  It.  Whether  such  procedure  was 
due  process  of  law  must  be  determined  by 
other  means.  And  it  having  been  herein 
above  determined  that  the  procedure  provid- 
ed by  the  act  Is  due  process  of  law,  and  it 
appearing  and  being  admitted  that  both  the 
procedure  and  the  relief  granted  were  in  strict 
accordance  with  the  provisions  of  the  act,  it 
follows  that  the  order  granting  such  relief  was 
valid. 

3.  It  appears  that  the  defendant  Regan,  to 
whom  the  homestead  premises  were  sold,  was 
a  brother  of  the  defendant  Mary  G.  Kelly, 
who  sold  it;  that  her  deed  to  Regan  recited 
the  consideration  therefor  to  have  been  $5, 
which  was  not  paid;  that  Regan  mortgaged 
the  property  to  plaintiff  to  secure  a  loan  of 
11,500,  which  he  borrowed  from  plaintiff; 
that,  of  the  $1,500  so  borrowed,  $600  was  ap- 
plied by  Mary  C.  Kelly  to  the  satisfaction  of 
the  aforesaid  mortgage  executed  by  her  and 
her  husband  to  the  German  Savings  &  Loan 
Society  in  October,  1883;  that  the  remainder 
of  the  money  loaned  to  Regan  by  plaintiff 
($900)  was  given  to  Mrs.  Kelly,  and  she  loaned 
it  to  Regan;  and  that  afterwards  Regan,  for 
the  consideration  of  love  and  affection,  con- 
veyed the  homestead,  subject  to  his  mortgage 
to  plaintiff,  to  his  sister,  Mary  C.  KoUy. 
Counsel  for  appellant  contends  that  the  sub- 
stance of  these  transactions  was  a  mortgage 
of  the  homestead  by  Mrs.  Kelly  to  the  plain- 
tiff, through  the  agency  of  her  brother,  and 
not  a  sale  to  her  brother,  according  to  the  pur- 
port of  her  deed  to  him,  and  therefore  was 


not  authorized  by  the  order  of  the  court,  which 
merely  authorized  her  to  seU,  and  not  to  mort- 
gage, the  homestead.  Conceding  all  this,  the 
rights  of  the  plaintiff  as  mortgagee  are  not 
thereby  affected,  unless  he  had  actual  or  con- 
structive notice  of  the  alleged  character  of  the 
transactions  by  and  between  Regan  and  Mrs. 
Kelly.  There  is  nothing  tending  to  prove  such 
constructive  notice.  The  deed  from  Mrs.  Kelly 
to  Regan,  as  previously  recorded,  both  literal- 
ly and  substantially  conformed  to  tbe  order  of 
the  court  It  purported  an  absolute  sale  to 
Regan,  and  nothing  ot  its  contents  indicated 
anything  different.  As  to  actual  notice,  it  is 
stated  in  the  bill  of  exceptions  that  it  was 
proven  that  at  the  time  of  the  execution  6t 
the  mortgage  by  Regan,  and  at  the  time  of  the 
loan  of  $1,500,  "plaintiff  had  no  knowledge  of 
-any  agreement  between  the  defendants  Regan 
and  Mary  C.  Kelly,  but  at  all  of  said  times 
believed  defendant  Regan  was  the  absolute 
owner  of  said  property,  in  accordance  with 
tlie  terms  of  the  deed  of  Mary  C.  Kelly  to 
him,  said  Regan."  Whether  or  not  the  ap- 
pellant has  suffered  injury  in  consequence  of 
the  transactions  herein  above  stated,  for  which 
he  is  entitled  to  any  remedy  against  others 
than  the  respondent,  is  a  question  not  involved 
in  this  appeal.  I  think  the  judgment  and  or- 
der appealed  from  should  be  affirmed. 

We  concur:    SEARLS,  C;  HAYKES,  a 

McFARLAND,  VAN  FLEET,  and  GA- 
ROUTTE,  JJ.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  and  order  ap- 
pealed from  are  affirmed.  It  is  to  be  observed. 
however,  that  the  propriety  of  trying  appel- 
lant's alleged  title  In  this  action  was  not  raised, 
and  this  decision  must  not  be  taken  as  author- 
ity for  trying  adverse  and  paramount  titles  in 
an  action  to  foreclose  a  mortgage. 

BEATTY,  0.  J.  I  concur  In  the  Judgment 
of  affirmance.  It  is  not  necessary  to  decide  or 
to  consider  in  this  case  whether  the  act  of 
1874  la  constitutional  or  not,  as  applied  to 
homesteads  created  by  the  sole  declaration  of 
one  spouse  upon  separate  property  of  the  other. 
The  case  here  Is  of  a  homestead  declared  upon 
community  property  acquired  subsequent  to 
the  passage  of  the  act  in  pursuance  of  which 
it  was  sold.  If  the  legislature  has  the  power 
(as  unquestionably  It  has)  to  provide  generally 
for  the  alienation  of  community  property  by 
the  husband  alone,  ana  his  control  of  the  pro- 
ceeds of  the  sale,  I  Can  see  no  reason  why  it 
has  not  the  power  to  provide,  in  case  of  the 
hopeless  insanity  of  the  husband,  for  the 
alienation  by  the  wife  alone  of  so  much  of 
the  community  property  acquired  sul>sequent 
to  the  passage  of  the  act  as  may  have  been 
lawfully  dedicated  as  a  homestead.  So  far 
as  the  act  of  1874  goes  beyond  this  proposition. 
it  may  be  seriously  doubted  whether  it  is  op- 
erative, but  I  can  see  no  reason  to  refuse  to 
give  it  effect  in  a  case  not  involving  any  ques- 
tion of  vested  rights. 
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HENSHAW,  J.  I  dissent,  under  the  convic- 
tion tbat  the  act  in  question  Is  unconstitutional. 
Section  1  (Act  March  25. 1874)  ot  that  act  Is  as 
follows:  In  case  of  a  homestead,  if  either  the  hus- 
band or  the  wife  shall  become  hopelessly  insane, 
upon  application  of  the  husband  or  wife  not  In- 
sane to  the  probate  cowt  of  the  county  In  which 
said  homestead  Is  situated,  and  upon  due  proof 
of  such  insanity,  the  court  may  make  an  order 
permitting  the  husband  or  wife  not  Insane  to  sell* 
or  convey  or  mortgage  such  homestead."  Section 
2  provides  for  publication  and  service  of  notice 
of  the  application.  Section  3  maizes  necessary 
the  filing  of  a  petition,  and  prescribes  what  It 
shaU  contain.  Section  4  declares  that,  If  the 
court  shall  make  the  order  contemplated  by 
section  1,  the  same  shall  be  entered  upon  the 
minutes,  and  thereafter  any  sale,  coav^ance, 
or  mortgage  made  in  pursuance  of  such  order 
shall  be  as  valid  and  effectual  as  if  the  prop- 
erty affected  thereby  was  the  absolute  property 
of  the  person  maldng  such  sale,  conveyance,  or 
mortgage  in  fee  simple.  It  is  first  to  be  noted 
that  the  statute  is  applicable,  not  to  any  partic- 
ular class  or  kind  of  homesteads,  but  to  all 
homesteads,  whether  declared  upon  community 
property,'  or  upon  the  separate  property  of  one  or 
other  of  the  spouses;  whether  declared  by  their 
joint  act,  or  by  the  act  of  either.  While  the 
homestead  exemption  Is  only  to  the  amount  of 
$5,000,  yet  real  property  of  any  value  may  be 
Impressed  with  the  homestead  character;  and, 
when  so  Impressed,  that  character  attaches  to  all 
of  the  property.  Thus,  &  homestead  may  be  de- 
clared upon  the  separate  property  of  the  wife  of 
the  value  of  $40,000  Or  $50,000.  Should  the 
wife  become  hopelessly  insane,  that  homestead, 
at  tbe  Instigation  of  the  husband,  could  be  sub- 
jected to  sale.  Next,  it  is  to  be  observed  that 
the  authority  to  order  the  sale  is  not  made  to 
depend  upon  a  determined  need  or  advisability 
therefor.  No  question  of  the  necessity  of  the 
support  of  the  sane  or  insane  spouse,  or  of  minor 
children  or  other  dependent  persons,  is  necessari- 
ly involved.  The  bald  fact  that  one  party  to  a 
marriage  has  become  hopelessly  Insane,  and  that 
there  is  a  homestead,  whether  upon  community 
property,  or  upon  the  separate  property  of  the 
insane  spouse,  is  all  that  is  necessary  to  warrant 
the  order  of  sale.  Again,  it  is  to  be  seen  that 
the  act  makes  absolutely  no  provision  for  dis- 
tribution or  disposition  of  the  funds  arising  from 
the  sale.  The  power  of  the  court  ceases  when 
by  its  order  it  authorizes  the  sale  to  be  made. 
The  interest  of  the  Insane  person  is  In  no  way 
protected.  Neither  the  money  received,  nor  any 
part  of  it,  is  required  to  be  devoted  to  his  sup- 
port, or  to  the  support  of  any  person  dependent 
upon  him.  The  result  might  be,  as  in  this  case 
It  was,  that  the  property  of  the  insane  owner  was 
n'ld,  and  the  moneys  turned  over  to  a  third  per- 
son, who  had  not  the  slightest  legal  claim  upon 
him  or  It.  There  are  yet  other  matters  in  which 
thii-.  act  Is  at  least  peculiar.  Not  only  does  it 
authorize  the  sale  of  the  land  of  an  Insane  per- 
son, without  protecting  his  Interests  hi  the  pro- 
ceeds of  the  sale,  but  It  fails  even  to  provide  for 
the  appearance  of  a  guardian.    Tbe  proceedings 


are  begun  luid  the  sale  made  by  a  person  stand- 
ing in  no  fiduciary  relation  to  him.  There  is  no 
supervision  by  the  court  of  the  sale.  No  bond  is 
exacted  of  tlie  seller.  The  sale  may  be  a  gift, 
as  in  fact  this  was,  or  the  price  may  be  entirely 
inadequate.  Yet  no  one  Is  empowered  to  check 
any  fraud  which  may  be  committed  upon  the  un- 
fortunate owner.  He  Is  stripped  of  his  property, 
without  hearing  and  without  redress,  because, 
having  a-homestead,  he  has  become  insane. 

Tliere  is  a  species  of  legislation  to  which 
Judge  Cooley  has  given  the  name  "preroga- 
tive remedial  legislation,"  that  is  not  obnox- 
ious to  the  law.  It  is  based  upon- the  recog- 
nized power  of  the  legislature,  as  parens  pa- 
triae, to  pass  praper  rules  and  regulations  for 
superintendence,  disposition,  and  management 
of  the  property  of  Infants,  lunatics,  and  oth- 
ers under  disability.  Within  the  legitimate 
scope  of  such  legislation  is  the  power  which 
may  be  conferred  upon  one  standing  in  a  fidu- 
ciary relation  to  a  minor  or  Incompetent,  to 
change  the  character  of  the  estate,  and  even 
to  dispose  of  its  proceeds,  when  it  is  to  the 
Interest  of  the  mhior  or  Incompetent  that  such 
should  be  done.  But  in  all  such  legislation 
there  is  no  determination  of  adversary  rights, 
no  deprivation  of  any 'person  of  his  property. 
Says  .Tndge  Cooley:  "This  species  of  legisla- 
tion may  perhaps  be  property  called  'preroga- 
tive remedial  legislation.'  It  hears  and  deter- 
mines no  rights.  It  deprives  no  one  of  his 
property.  It  simply  authorizes  one's  real  es- 
tate to  be  turned  Into  personal."  Cooley, 
Const.  Llm.  p.  122.  In  Paty  v.  Smith,  50  Cal. 
153,  this  coin-t  gravely  doubted  the  power  of 
the  legislature  to  direct  a  sale  of  the  real  es- 
tate of  an  infant  by  one  other  than  a  duly-ap- 
pointed guardian.  That  act  provided,  howev- 
er, that  the  person  making  the  sale  should 
account  for  the  proceeds  to  the  probate  coiwt, 
and  this  court  assumed  that  the  statute  con- 
templated the  appointment  of  that  person  as 
guardian  by  the  probate  court.  In  Brenham 
V.  Davidson,  51  Cal.  352,  the  act  under  con- 
sideration authorized  the  guardian  of  an  in- 
fant to  sell  the  real  estate,  subject  to  the  ap- 
proval of  the  probate  court,  for  the  purpose 
of  enabling  the  guardian  to  reinvest  the  pro- 
ceeds in  other  property  for  the  benefit  of  the 
ward.  It  was  declared  that  such  an  act  was 
not  an  assumption  of  judicial  power  by  the 
legislature,  and  this  court  quoted  with  ap- 
proval the  language  of  Judge  Cooley  to  the  fol- 
lowing effect:  "The  rule  upon  this  subject,  as 
we  deduce  It  from  the  authorities,  seems  to  be 
this:  'If  the  party  standing  in  position  of  trus- 
tee applies  for  permission  to  make  the  sale, 
for  a  purpose  apparently  for  the  Interest  of 
the  cestui  que  trust,  and  there  are  no  adverse 
Interests  to  be  considered  and  adjudicated, 
the  case  is  not  one  which  requires  judicial  ac- 
tion; but  it  Is  optional  with  the  legislature  to 
grant  the  writ  by  statute,  or  to  refer  the  case 
to  the  courts  for  consideration,  according  as 
one  course  or  the  other,  on  consideration  of 
policy,  may  seem  desirable.' "  But  in  these 
cases,  and  In  the  many  others  which  we  have 
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examined  from  sister  states,  the  acts  have 
been  upheld  because  It  was  apparent  from 
them  that  the  interest  of  the  minor  or  incom- 
petent was  fully  protected,  and  tliat  the  stat- 
utes were,  in  their  operation,  beneficent.  ISius, 
In  Rice  V.  Parkman,  16  Mass.  320,  the  court 
says:  "The  only  object  of  the  authority  grant- 
ed by  the  legislature  was  to  transmute  real  in- 
to personal  estate  for  purposes  beneficial  to  ail 
who  were  interested  therein.  *  •  t  No  one 
imagines  tliat  under  this  general  authority  the 
legislature  could  deprive  a  citizen  of  his  es- 
tate." Authorities  need  not  be  multiplied  up- 
on so  plain  a  proposition.  We  are  here  con- 
fronted with  an  act  entirely  different  in  chai^ 
acter,  an  act  which  assumes  to  authorize  one 
not  standing  in  a  fiduciary  relation  to  the 
incompetent  to  make  a  sale  of  his  real  estate 
for  purposes  not  connected  with  the  incompe- 
tent's interest,  necessities,  or  convenience,  and 
without  making  any  provision  to  secure  to  him 
bis  Just  share  of  the  proceeds  of  the  sale. 
We  are  not  in  this  concerned  with  a  definition 
of  the  particular  character  of  the  wife's  inter- 
est In  a  homestead  declared  upon  the  commu- 
nity property.  Whether  that  interest  amounts 
to  an  estate,  or  whether  it  t)e  a  mere  expect- 
ancy, it  is  unquestionably  true  that  the  hus- 
band, In  whom  is  vested  the  sole  right  of  con- 
trol and  disposition  of  the  community  proper- 
ty, has  a  legal  Interest  therein.  This  legal  es- 
tate has  a  money  value.  When  a  sale  of  the 
homestead  Is  made,  it  Involves  a  sale  of  an 
estate  in  reality  belonging  to  him.  i  By  the  act 
under  consideration  he  is  neither  secured  hi 
that  property,  nor  is  it  devoted,  of  necessity, 
to  any  legitimate  purposes.  Our  attention  has 
not  been  directed  to  the  decisions  of  any 
courts  in  which  an  act  like  this  has  been  con- 
strued and  upheld;  nor  would  we,  against  the 
great  weight  of  reason  and  authority,  be  in- 
clined to  follow  them  if  any  such  could  be 
found.  Respondent,  It  is  true,  makes  refer- 
ence to  the  case  of  Forbes  v.  Moore,  32  Tex. 
195.  It  Is  there  said:  "During  the  insanity  of 
the  husband  the  wife  la  the  bead  of  the  family, 
and,  as  such  head,  has  the  legal  right  to  dis- 
pose of  so  much  of  the  common  property  of 
husband  and  wife,  or,  in  case  there  be  none, 
of  the  separate  property  of  the  husband,  as 
may  be  necessary  to  snpply  the  wants  of  her- 
self and  his  or  her  children."  But  in  the  later 
case  of  Hddenhelmer  v.  Thomas,  63  Tex.  287, 
this  language  is  considered,  and  it  is  said  that, 
in  80  far  as  it  seems  to  indicate  a  rule  differ- 
ent from  the  true  one,  It  must  be  regarded  as 
obiter,  and  of  no  binding  force.  And  in  Rail- 
way Co.  V.  Bailey,  83  Tex.  19,  IS  S.  W.  482, 
the  court  quotes  with  approval  the  language  of 
Heidenhelmer  v.  Thomas,  supra:  "Wc^are  of 
the  opinion  that  no  such  power  rests  in  the 
wife  of  an  insane  person;  at  least,  in  reference 
to  community  property,  or  the  separate  prop- 
erty of  the  bustiand.  The  law  provides  for 
Just  such  a  case,  and  renders  unnecessary  the 
ex«-ci8e  of  any  such  power  by  the  wife."  We 
are  not  here  called  upon  to  say  whether  or  not 
the  legislature  has  the  power  to  cccomplisb 


what  seems  to  have  been  the  principal  purpose 
of  this  act,  namely,  to  subject  the  community 
property  or  the  separate  property  of  an  insane 
spouse  to  the  support  of  those  legally  depend- 
ent upon  him.  It  Is  enough  to  say  that  the  at- 
tempt which  finds  expression  in  an  act  such 
as  this  is  Inadequate,  improper,  and  oncon- 
stitutioiial,  and  amounts  to  but  the  confisca- 
tion of  the  property  of  a  person,  without  pro- 
vision for  the  distribution  of  that  property, 
and  for  no  other  reason  asslgnc>d  than  that 
he  has  met  with  the  most  lamentable  misfor- 
tune of  becoming  hopelessly  insane.  The  judg- 
moit  and  order  should  be  reversed,  and  the 
cause  remanded. 

We  concur:  TEMPLE,  J.;  HARRISON.  J. 


(14  Utali,  155) 
NORTH    POINT    CONSOLIDATED    IRRI- 
GATION CO.  v.  UTAH  &  SALT 
I^KE  CANAL  CO.  et  al. 
(Supreme  Court  of  Utah.     Oct.  29,   1S96.) 

ApFB^L — Okdeb  vor  Injunction  Pendbxtb  Lits 
— FiNALiTr— Constitutional  Law 
—Vested  Kiohts.  . 

1.  In  an  action  to  restrain  defendant  from  dis- 
charging certain  waters  upon  the  lands  of  plain- 
tiff, the  district  court  granted  an  injunction  pen- 
dente lite.  Defendant  appealed  from  the  or- 
der granting  the  injunction,  and  respondent 
moved  to  dismiss  the  Hpp<;al  on  the  ground  that 
it  was  not  a  final  jndgnient,  and  therefore  not 
warranted  by  the  constitution.  Held,  that  the 
temas,  "in  other  cases  the  supreme  court  shall 
have  appellate  Jurisdiction  only,"  as  used  in  sec- 
tion 4,  art.  8,  Const.,  has  reference  to  appeals 
from  all  final  Jndgments  of  the  district  court 
as  used  in  section  9,  art  8,  Const.,  and  no  oth- 
er. 

2.  A  final  judgment  is  a  jndcment  that  dis- 
poses of  the  cnso  as  to  all  parties,  and  finally 
disposes  of  the  subject-matter  of  the  litigation 
on  the  merits  of  the  case. 

3.  While  there  is  no  expross  declaration  that 
appeals  will  not  lie  from  judemcnts  other  than 
final  judRments,  yet  the  court  holds  that  the  af- 
firmative declaration,  as  nsed  in  the  section, 
that  "from  all  final  Judgments  of  the  district 
court  there  shall  be  a  risht  of  appeal  to  the  su- 
preme court,"  in  connection  with  the  langnaice 
nsed  as  to  other  appeals,  manifests  the  intent 
of  the  framers  of  the  constitution  to  except 
from  the  appellate  jurisdiction  of  the  supreme 
court  appeals  from  the  district  courts  other 
than  appeals  from  final  Judgments.  This  in- 
tention and  inter})retation  is  founded  on  the 
manifest  intent  of  the  framers  of  the  constitu- 
tion in  framing  section  9,  and  upon  the  general 
rules  of  construction. 

4.  The  expression  of  one  thing  in  the  consti- 
tution or  statute  usually  implies  the  neco8.<iiry 
exclusion  of  things  not  expressed,  and  the  peo- 
ple, in  framing  section  9,  intended  to  deny  the 
right  of  appeal  to  the  supreme  court  in  ail  other 
cases,  altuough  no  express  tenn_  of  negation 
was  used,  and  so  much  of  subdivision  3,  S  3t>35, 
Comp.  Laws  Utah  1888,  authorising  appeals 
from  orders  granting  an  injunction,  is  abro- 
gated and  annulled  by  section  9,  art  8,  Const. 

5.  The  policy  of  the  law  of  the  several  states 
and  of  the  United  States  is  to  prevent  unneces- 
sary appeals.  The  intercjts  of  litigants  re- 
qaire  that  appeals  shall  not  prematurely  be 
brought  to  the  appellate  court  by  piecemeal, 
and  the  litigants  harassed  by  useless  expense 
and  deloy  of  their  rights.  A  party  against 
whom  an  interlocutory  order  is  made  can  have 
all  his  wrongs  redressed  and  his  rights  protect- 
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ed  by  an  appeal  from  a  final  jadgment,  where 
all  the  alleged  errors  may  be  reviewed  at  one 
bearlnjr  in  the  supreme  court. 

6.  Au  appeal  from  an  order  pendente  lite  is 
not  an  appeal  from  a  final  judgment. 

7.  A  citizen  has  no  vested  ngbt  in  statutory 
provisions  and  exemptions.  A  statutory  right 
to  have  cases  reviewed  on  appeal  may  be  taken 
away  by  a  repeal  ot  the  statute,  even  as  to 
cases  which  have  been  previously  appealed. 
The  constitution  has  taken  away  the  right  of 
appeal  from  an  interlocutory  order  granting  a 
temporary  injunction. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Third  district; 
John  A.  Street,  Judge. 

Action  by  the  North  Point  Ccmsolidated  Irri- 
gation Company  against  the  Utah  &  Salt  Lake 
Oanal  Company  and  others.  From  an  order 
granting  a  temporai7  injunction,  d^endants  a|>- 
peaL     Cta  motion  to  dismiss.     Granted. 

Richards  &  Richards,  for  appellants.  Loof- 
bourow  &  Kahn,  B.  W.  Taylor,  and  John  M. 
Zane,  for  respondent 

MINER,  J.  PlalntlfT  filed  lis  complaint,  and 
obtained  an  order  to  sbow  cause  why  an 
InjHnctlon  should  not  be  issued  against  the  de- 
fendautb  restraining  them  from  longer  dlsctaar- 
.  glng  the  waste  and  befouled  waters  of  a  certain 
artificial  drain  ditch  from  Decker's  Lake  into 
the  surplus  water  canal,  and  in  and  upon  the 
lands  of  the  plalnticr.  Upon  a  hearing  of  this 
ordei  for  temporary  injunction  the  court 
granted  an  injmictlon  pendente  lite,  and  on  the 
8th  day  of  Jnne,  1890,  the  defendants  appealed 
frcm  the  order  granting  such  Injunction.  Re- 
spondent now  moves  to  dismiss  the  appeal,  on 
the  ground  that  no  appeal  lies  to  this  court  from 
an  order  granting  an  lnJunctl(Hi  pendente  lite, 
and  for  the  further  reason  that  such  order  Is 
not  a  final  Judgment  under  section  9,  art.  8, 
ef  the  constitution  of  this  state,  and  that  no 
appeal  lies  except  from  a  final  judgment 

Secticm  4  of  article  8  of  the  constitution  of 
this  state  reads,  as  fc^owa:  "The  supmne 
«ourt  shall  hare  original  jurisdiction  to  issue 
writs  of  mandamus,  certiorari,  prohibition,  quo 
warranto,  and  habeas  corpus.  Each  of  the  jus- 
tices shall  have  power  to  issue  wiits  of  habeas 
corpus,  to  any  part  of  the  state,  upon  petition 
by  or  on  behalf  of  any  person  held  in  actual 
custody,  and  may  make  such  writs  returnable 
before  himself  or  the  supreme  court  or  before 
any  district  court  or  judge  thereof  in  the  state. 
In  other  cases  the  supreme  court  shall  have 
appellate  jurisdiction  only,  and  power  to  issue 
writs  neceesaty  and  proper  for  the  exercise  ot 
that  jurisdiction.  The  supreme  court  shall  hold 
at  least  three  terms  every  year,  and  shall  dt 
at  the  capital  of  the  state."  Section  0  of  ar- 
ticle 8  reads  as  follows:  "From  all  final  Judg^ 
ments  ot  the  district  courts  there  shall  be  a 
right  of  appeal  to  the  supreme  court.  The  ap- 
peal shall  be  upon  the  record  made  in  the  court 
below,  and  onder  such  regulation  as  may  be 
provided  by  law.  In  equity  cases  the  appeal 
may  be  oh  questions  ot  both  law  and  fact;  In 
cases  at  law  the  appeal  shall  be  on  questions 
of  law  alone.    Appeals  shall  also  lie  from  the 


final  orders  and  decrees  of  the  court  In  the  ad- 
ministration of  decedent  estates,  and  ih  cases 
of  guardianship,  as  shall  be  provided  by  law. 
Appeals  shall  also  lie  from  the  final  judgment 
of  justices  of  the  peace  In  dvil  and  criminal 
cases  to  the  district  courts  on  both  questions 
of  law  and  tact  'v^ith  such  limitations  and  re- 
strictions as  shall  be  provided  by  law;  and  the 
dedsicm  of  the  district  courts  on  such  appeals 
shall  be  final,  except  In  cases  Involving  the 
validity  or  constitutionality  of  a  statute." 

Under  section  4,  the  supreme  court  Is  given 
wiglnal  jurisdiction  to  issue  wrtts  of  manda- 
mus, CMtlorarl,  prohibition,  quo  warranto,  and 
habeas  corpus.  In  these  cases  named  it  is 
clear  the  supreme  court  has  original  jurlsdic- 
tioo.  This  language  follows:  "In  other  cases 
the  supreme  court  shall  have  appellate  jurisdic- 
tion only,  and  power  to  issue  writs  necessary 
and  proper  for  the  exendse  of  that  jurisdiction." 
The  question.  In  what  other  cases  has  the  su- 
preme court  appellate  jurisdiction?  is  answered 
by  section  9:  "From  all  final  judgments  of  the 
district  courts  there  shall  be  a  right  ot  appeal 
to  the  8iipr«ne  court  Appeals  shall  also  lie 
from  the  final  orders  and  decrees  of  the  court 
in  the  administration  <^  decedent  estates,  and  In 
cases  of  guardianship,  as  shall  be  provided  by 
law.  Appeals  shall  also  He  from  the  final  judg- 
ments of  justices  of  the  peace  in  civil  and  crim- 
inal cases,  to  the  district  court  on  both  ques- 
tions of  law  and  fact,  with  such  limitations  and 
restrictions  as  shall  be  provided  br  law;  and 
the  decision  of  the  district  court  on  such  ap- 
peal shall  be  final,  except  in  cases  involving  the 
validity  or  constitutionality  of  a  statute."  The 
term  in  "other  cases"  cannot  mean  in  all  other 
cases,  because,  as  is  seen  In  section  9,  the  de- 
cision of  the  district  court  is  made  final  and 
conclusive  in  appeals  thereto  from  justices  of 
the  peace,  except  in  stated  cases.  The  legisla- 
ture is  given  power  to  provide  by  law  concern- 
ing appeals  in  probate  cases,  but  no  stich  power 
is  confeiTed  ui>on  the  leglBlature  concerning 
final  appeals  tr<xn  the  district  court  It  Is 
clear  that  the  "other  cases"  referred  to  in  sec- 
tion 4  has  reference  to  those  appeals  from  final 
judgments  referred  to  in  section  9,  and  no  other. 

This  brings  us  to  the  further  consideration 
of  section  9.  Whether  this  court  has  juris- 
diction of  tills  appeal  depends  npon  the  con- 
struction given  that  section.  If  the  constitu- 
tioii  gives  a  mere  guaranty  of  the  right  of  ap- 
peal from  final  judgments  of  the  district 
courts,  the  power  is  reserved  in  the  legislature 
to  give  a  right  of  appeal  in  other  cases.  But 
if  the  constitution  gives  not  only  a  guaranty 
of  the  right  to  appeal  from  final  judgments, 
but  by  Implication  a  denial  of  the  right  of  ap- 
peal in  other  cases,  then  the  court  has  no  ju- 
risdiction of  the  appeal  in  this  case.  "A  con- 
stitution Is  not  to  be  Interpreted  on  narrow 
or  technical  principles,  but  liberally,  and  on 
broad,  general  lines,  In  order  that  it  may  ac- 
complish the  object  of  its  establishment,  and 
carry  out  the  great  principles  of  the  govern- 
ment The  words  are  not  to  be  stretched  be- 
yond their  fair  sense,  but  within  that  range 
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tbe  rale  of  interpretation  must  be  taken 
which  best  follows  out  the  apparent  intention 
of  its  fiamers."  Black,  Interp.  Laws,  p.  13. 
"One  part  may  qualify  another  so  as  to  re- 
strict its  operation  or  apply  It  otherwise  than 
the  natural  construction  would  require  if  it 
stood  alone  by  itself.  But  one  part  is  not  to 
be  allowed  to  defeat  another  if  by  any  rea- 
sonable construction  the  two  can  be  made  to 
stand  together.  In  interpreting  clauses  we 
must  presume  that  words  have  been  employ- 
ed in  their  natural  and  ordinary  meaning." 
Cooley,  Const.  Lim.  p.  72.  "Under  every  con- 
stitution tbe  doctrine  of  implication  must  be 
resorted  to  in  order  to  carry  out  the  general 
grants  of  power.  So  every  positive  direction 
contains  an  implication  against  anything  con- 
trary to  it,  or  which  would  frustrate  or  dis- 
appoint tbe  purpose  of  that  provision,  as 
strongly  as  if  a  negative  was  expressed  in  ev- 
ery sentence."  That  which  is  implied  by 
statute  is  as  much  a  part  of  It  as  what  is  ex- 
pressed. Id.,  pp.  78-105;  Suth.  St.  Const  t 
334.  Tbe  maxim,  "Expressio  unius  est  ez- 
dusio  alterius,"  is  usually  applied  to  deter- 
mine the  intention  of  the  lawmaker  where  it . 
is  not  otherwise  expressed,  and  is  applicable 
to  constitutional  or  statutory  provisions  which 
grant  originally  a  power  or  right.  Wlicn  a 
statute  defining  an  offense  designates  but  one 
class  of  persons  as  subject  to  its  penalties,  all 
other  persons  are  deemed  to  be  excluded.  As 
a  general  rule,  tbe  expression  of  one  thing  in 
a  constitution  or  statute  excludes  all  others. 
So  specific  provisions,  relating  to  particular 
subjects,  must  govern  in  relation  to  that  sub- 
ject, as  against  general  provisions  in  other 
I>art8  of  the  law  which  might  otherwise  be 
broad  enough  to  include  it.  Where  a  statute 
enumerates  the  persons  or  things  to  be  af- 
fected by  its  provisions,  there  is  an  implied  ex- 
clusion of  others,  and  tbe  natural  inference 
follows  that  it  is  not  intended  to  be  general. 
A  national  bank  being  granted  tbe  power  to 
loan  money  on  personal  security,  such  baniss 
are  held  pi-ecluded  from  loaning  on  reai-estate 
mortgages.  Suth.  St.  Const  H  325-327;  Fow- 
ler V.  Scully,  72  Pa.  St  456.  The  appellate  ju- 
risdiction of  the  federal  supreme  court  is  con- 
ferred by  the  constitution  of  the  United 
States  "with  such  exceptions,  and  under  such 
regulations,  as  congi'ess  may  make."  Article 
3,  {  2.  Therefore  acts  of  congress  affirm- 
ing such  jurisdiction  have  always  been  con- 
strued as  excepting  from  it  all  cases  not  ex- 
pressly described  and  provided  for.  Ex  parte 
McCardle,  7  Wall.  506;  Durousseau  v.  U.  S., 
6  Cranch,  312;  Suth.  St  Const,  i  327.  As  ex- 
plained In  Durousseau  v.  U.  S.,  6  Cranch, 
312,  the  court  said:  "Thus  a  writ  of  error  to 
the  judgment  of  a  circuit  court-,  where  the 
matter  in  controversy  exceeds  the  value  of 
$2,000.  There  is  no  express  declaration  that 
it  will  not  lie  where  the  matter  in  controversy- 
shall  be  of  less  value.  But  tbe  court  consid- 
ers this  affirmative  description  as  manifesting 
the  intent  of  the  legislature  to  except  from  its 
appellate  jurisdiction  all  cases  decided  in  the 


circuits  where  the  matter  in  controversy  i» 
of  less  value,  and  implies  negative  words." 
So,  as  a  general  rule,  an  affirmative  grant 
of  power  will  imply  an  exclusion  of  all  oth- 
ers. Potter's  Dwar.  St  pp.  674,  675.  So, 
where  technical  words  are  used  in  a  consti- 
tution, the  technical  meaning  Is  to  be  applied 
to  them,  unless  it  is  repelled  by  tbe  context. 
1  Story,  Const,  i  453.  In  construing  constitu- 
tions, tbe  doctrine  that  what  is  implied  is  as 
much  a  part  of  the  instrument  as  what  is  ex- 
pressed is  a  necessity  by  reason  of  tbe  In- 
herent inability  to  put  all  private  power  into 
words.  Rhode  Island  v.  Massachusetts,  12 
Pet  657;  Ex  parte  Yarbrougb,  110  U.  S.  651, 
4  Sup.  Ct.  152. 

Under  the  light  of  these  general  principles 
and  decisions,  what  is  tbe  meaning  of  the 
term  used  In  the  constitution,  "From  all  final 
judgments  of  the  district  courts,  there  shall 
be  a  right  of  appeal  to  the  supreme  court" 
when  viewed  in  connection  with  tbe  balance 
of  tbe  section?  It  will  be  noticed  that  the 
word  "final,"  or  "final  judgment"  is  used  in 
connection  with  appeals  from  tbe  district 
courts,  appeals  from  the  probate  courts,  and 
appeals  from  justices'  courts;  while  a  right 
of  appeal  from  all  final  judgments  to  the  dis- 
i  trict  court  is  expressly  granted.  Yet  the 
same  section  expressly  grants  the  right  of  ap- 
peal from  the  final  orders  and  decrees  of  the 
court  In  decedents'  estates,  and  limits  th« 
right  of  appeal  from  final  judgments  in  Jus- 
tices' courts  to  the  district  courts.  The  word 
"final"  or  "final  judgment"  has  a  plain  mean- 
ing. A  judgment,  to  be  final,  must  dispose  of 
tbe  case  as  to  all  the  parties,  and  finally  dis- 
pose of  the  subject-matter  of  the  litigation  on 
the  merits  of  the  case.  Champ  v.  Kendrick 
(Ind.  Sup.)  30  N.  E.  635.  Bouvler  defines  a 
final  judgment  as  used  In  opposition  to  inter- 
locutory as  "A  final  judgment  is  a  judgment 
which  ends  tbe  controversy  between  the  par- 
ties litigant"  "The  general  rule  recognized 
by  the  courts  of  the  United  States  and  by 
the  courts  of  most,  if  not  all,  of  tbe  states,  is 
that  no  judgment  or  decree  will  be  regarded  as 
final,  within  the  meaning  of  the  statutes  in 
reference  to  appeals,  unless  all  tbe  issoes  of 
law  and  of  fact  necessary  to  be  determined 
were  determined,  and  tbe  case  completely 
disposed  of,  so  far  as  the  court  bad  power  to 
dispose  of  It."  Freem.  Judgm.  i  34.  If  ap- 
peals can  be  taken  from  interlocutory  orders 
and  Judgments  not  final,  from  the  district 
court  to  the  suprraae  court,  it  follows  that  for 
the  same  reason  appeals  may  be  taken  from 
rulings  and  decisions  not  final,  from  a  Justice 
court  to  a  district  court,  and  from-the  district 
court  to  the  supreme  court.  It  would  be  just 
as  reasonable  to  allow  an  appeal  from  an 
order  overruling  a  demurrer  or  granting  a 
motion  for  a  new  trial,  before  final  judgment 
from  a  justice  of  tbe  peace,  as  to  allow  an  ap- 
peal from  an  order  granting  a  temporary  in- 
junction pendente  lite  from  the  district  court 
to  the  supreme  court.  In  neither  case  would 
tbe  appeal  be  from  a  final  judgment     Yet 
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the  constitution  is  as  explicit  In  allowing  ap- 
peals in  one  case  from  final  judgmentsr  as  in 
the  other.  In  each  the  right  of  appeal  is 
from  a  final  Judgment.  If  the  Intention  was 
to  guaranty  the  right  of  appeal  from  a  final 
judgment,  and  confer  upon  the  legislature  im- 
plied power  to  authorize  appeals  In  all  other 
ca.ses  from  the  district  courts,  then  the  same 
guaranty  with  Implied  power  is  also  retained, 
and  to  be  applied  to  Justices'  courts  as  well 
as  to  courts  in  the  administration  of  estates. 
It  would  be  no  answer  to  this  that  the  legis- 
lature had  previously  conferred  the  power  in 
the  one  case  and  withheld  it  in  the  other.  If 
the  power  exists  In  the  legislature,  the  right 
could  be  conferred  upon  Justices'  courts  at 
any  time.  It  Is  apparent  that  such  an  un- 
fortunate construction  or  Implication  was  not 
contemplated  nor  intended.  It  would  be  pre- 
suming too  much  to  say  that  the  framers  of 
the  constitution  were  fear^l  that  the  legida- 
ture  would  enact  laws  preventing  appeals 
from  final  Judgments,  and  that,  therefore, 
this  provision  was  inserted,  giving  a  guaranty 
of  the  right  of  appeal  from  such  Judgments, 
thus  leaving  to  the  legislature  the  right  to 
enact  laws  allowing  appeals  from  interlocu- 
tory orders.  Especially  Is  this  so  when  we 
consider  the  fact  that  nearly  every  state  In 
the  Union  allows  appeals  from  final  Judg- 
ment, and  restricts  or  prohibits  appeals  from 
Interlocutoiy  orders  as  being  against  the  i>ol- 
icy  of  the  law.  The  framers  of  the  consti- 
tution could  not  have  anticipated  that  the  leg- 
islature would  do  an  unreasonable  thing,  and 
thua  take  away  the  right  of  appeal  from  a 
final  Judgment,  when  that  right  has  grown 
to  be  almost  Inherent,  and  yet  use  words  suf- 
ficient to  authorize  It  to  do  that  which  in  most 
states  is  considered  questionable,  and  by 
eminent  law  writers  k>  be  against  the  policy 
of  the  law. 

In  granting  the  right  of  appeal  from  all  final 
Judgments  the  people  Intended  to  grant  the 
right  of  appeal  from  aU  final  Judgments  only. 
The  supreme  court,  being  a  creature  of  the  con- 
stitution, has  only  such  powers  as  are  therein 
conferred  upon  It.  The  only  jurisdiction  that 
is  conferred  by  the  constitution  upon  the  su- 
preme court  In  appeal  cases  is  appeals  from 
final  judgments.  There  Is  no  express  declara- 
tion that  appeals  will  not  lie  from  judgments 
other  than  final  judgments.  But  the  court  con- 
siders the  afflmmtlve  declaration,  as  used  In 
the  section,  that  "from  all  final  judgments  of 
the  district  court,  there  shall  be  a  right  of  ap- 
peal to  the  supreme  court,"  as  manifesting  the 
intent  of  the  framers  of  the  constitution  to  ex- 
cept from  the  appellate  Jurisdiction  of  the  su- 
preme court  appeals  from  the  district  courts, 
other  than  appeals  from  final  judgments.  This 
intention  and  implication  is  founded  on  the 
manifest  intent  of  the  framers  of  the  constitu- 
tion, and  upon  the  general  rules  of  construction 
that  the  expression  of  one  thing  In  the  consti- 
tution implies  the  necessary  exclusion  of  things 
not  expreswd.  We  are  of  the  opinion  that 
when  the  framers  of  section  9  used  the  terms, 


"from  all  final  judgments  of  the  district  court 
there  shall  be  a  right  of  appeal  to  the  supreme 
court,"  they  intended  to  deny  the  right  of  ap- 
peal to  the  supreme  court  In  all  other  cases, 
although  no  express  terms  of  negation  were 
used,  and  that  so  much  of  subdivision  3  of  sec- 
tion 3635,  Comp.  Laws  Utah  1888,  authorizing 
appeals  from  orders  granting  an  injunction,  is 
abrogated  and  annulled  by  this  secticm  of  the 
constitution.  Durousseau  v.  U.  S.,  6  Cranch, 
307;  Ex  parte  Attorney  Gen^nl,  1  Cal.  85; 
Ex  parte  McCardle,  7  Wall.  506;  U.  S.  v. 
Arredondo,  6  Pet.  723,  725;  Suth.  St.  Const. 
§!  325-327;  Fowler  v.  Scully,  72  Pa.  St.. 456; 
Cooley,  CMist.  Lim.  pp.  7&-105;  Story,  Const. 
f§  413-453;  State  v.  Hallock,  14  Nev.  202; 
Ex  parte  Vallandlgham,  1  Wall.  2S1;  Ball- 
road  Co.  V.  Grant,  93  U.  S.  401;  Page  v. 
Allen,  58  Pa.  St.  338;  Bany  v.  Mercein,  5 
How.  103;  Potter's  Dwar.  St  C74,  675.  The 
policy  of  the  laws  of  the  several  states  and  of 
the  United  States  Is  to  prevent  unnecessary 
appeals.  It  is  not  the  policy  of  courts  to  re- 
view cases  by  piecemeal.  The  interests  of  liti- 
gants require  that  cases  shall  not  be  prema- 
turely brought  to  the  highest  court.  The  er- 
rors complained  of  may  t)e  corrected  in  the 
court  in  which  they  originated;  or  the  party 
Injured  by  them  might,. notwithstanding  the  in- 
Jury,  have  final  judgmmt  In  his  fbvor.  If  a 
judgment  iuterlocutory  In  its  nature  were  the 
subject  of  appeal,  each  of  such  Judgments  ren- 
dered in  the  case  could  be  brought  before  the 
appellate  court,  and  litigants  harassed  by  use- 
less delay  and  expense,  and  the  courts  burdened 
with  unnecessary  labor.  Freem.  Judgm.  §  33. 
The  reason  of  the  rule  Is  obvious.  A  party 
against  whom  an  interlocutory  order  Is  made 
may  have  all  his  wrongs  redressed  and  his 
rights  protected  upon  a  final  hearing,  and  there- 
fore he  has  no  ground  of  complaint  If  these 
rights  are  not  protected  on  a  final  hearing  In 
the  trial  court  the  error  can  be  corrected  on 
appeal  from  the  final  Judgment. 

We  conclude  that  an  appeal  from  an  order 
pendente  lite  granting  a  temporary  injunction 
Is  not  an  appeal  from  a  final  Judgment,  and 
that  such  an  order  is  not  a  final  Judgment 
from  which  an  appeal  will  lie  to  this  court,  un- 
der section  8  of  the  constitution.  Artman  v. 
Manufacturing  Co.  (Neb.)  20  N.  W.  873;  Baker 
V.  White,  92  U.  S.  176;  Telegraph  Co.  v,  Locke, 
(Ind.  Sup.)  7  N.  E.  579;  Hume  v.  Bowie,  148 
U.  S.  245,  13  Sup.  Ct  5S2;  Freem.  Judgm.  { 
34;  Bank  v.  JenkUis,  109  111.  219;  Boetwidr 
V.  Brhikerhpff,  106  U.  S.  3,  1  Sup.  Ct  15- 
Hill  V.  Bailroad  Co.,  140  U.  S.  52,  11  Sup.  Ct 
($90.  See  Stewart  v.  Masterson,  131  U.  S.  151, 
9  Sup.  Ct.  682;  Walker  v.  Oliver,  63  111.  200; 
Brown  v.  Edgerton  (Xeb.)  16  N.  W.  474;  2 
Enc.  PI.  &  Prac.  p.  53;  Tlnly  y.  Martin,  SO 
Ky.  463;  Truett  v.  Bains,  17  S.  C.  451;  Ray 
V.  Northrup,  55  Wis.  306,  13  N.  W.  239;  Bol- 
les  V.  Stockman,  42  Ohio  St  445;  Dows  v. 
Congdon,  28  N.  Y.  122. 

It  is  contended  that  the  appellants'  right  of 
appeal  Is  guarantied  under  the  statute.  A  citi- 
zen has  no  vested  right  In  statutoiy  provisions 
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and.  exemptions.  A  statatoiy  right  to  bare  caa- 
€8  reviewed  on  ^peal  nuiy  be  taken  away  by  a 
repeal  of  the  statute,  even  as  to  cases  whlcb 
bare  been  previously  appealed.  In  this  case 
the  constitution  has  taken  away  the  right  of  ap- 
peal from  an  Interlocutory  order  granting  the 
temporary  tnj  unction  appealed  from.  Oooley, 
Const.  Llm.  pp.  471-173;  Railroad  Co.  r.  Grant, 
98  U.  S.  398;  Ex  parte  McCardle,  7  Wall.  506. 
The  appeal  from  the  order  granting  the  injimc- 
tlon  is  dismissed,  with  costs. 

ZANE,   0.  J.,  concurs.     BARTCH,   J^   dlB- 
qualifled  to  alt  In  case. 


a*  trtab,  US) 

EASTMAN  T.  QURRBT. 
(Supreme  Court  »t  Utah.     Oct.  29,  1896.) 

AfPBAL— OkDBB    VACATIHa   JUDOMBKT— FlNAUTT 
— COKSTITDTIONAL  LaW<— VbsTED  RiOHTS. 

1.  The  plaintiff  recovered  judgment  In  an  ac- 
tion of  ejectment  against  defendant.  The  judg- 
ment, on  motion  for  a  new  trial,  was  set  aside 
and  vacated,  and  a  new  trial  granted.  From 
the  order  setting  aside  and  vacating  the  judg- 
ment, plaintiff  appealed.  Respondent  moved 
to  dismiss  the  appeal  on  the  ground  that  the 
Judgment  not  being  final,  it  is  not  within  the 
constitutional  right  of  appeals.  Held,  affirming 
North  Point  Consol.  Irr.  Co.  v.  Utah  &  S.  L. 
Canal  Co.,  46  Pac.  824,  13  Utah,  — ,  that,  as 
the  appeal  was  not  from  a  final  judgnient  of  the 
district  court,  it  is  prohibited  by  implication 
under  section  9,  art.  8,  Const.,  and  by  the  ap- 
plication of  the  mnxim,  "Inclnsio  nnins  est  ez- 
clusio  alteriuB."  The  constitution  has  taken 
away  the  statutory  ripht  of  appeal  from  the  oi> 
drr  vacating  and  setting  aside  the  judgment  ap- 
pealed from.  By  using  the  terms,  "from  all 
final  judgments  of  the  district  courts,  there  shall 
be  a  right  of  appeal  to  the  supreme  court,"  In 
connecdon  with  the  balance  of  the  section,  the 
framers  of  that  instrument  intended  to  deny  the 
right  of  appeal  to  the  supreme  court  in  all  oth- 
er cases  arising  under  that  clause,  although  no 
express  term  of  negation  was  used. 

2.  The  policy  of  the  lavrs  of  the  several  states 
and  of  the  United  States  is  to  prevent  unneces- 
sary appeals.  Interests  of  litigants  require 
that  cases  shall  not  be  prematurely  brongbt  to 
the  higher  court,  nor  by  piecemeal,  and  litigants 
harassed  by  useless  delay  and  expense,  and  the 
courts  burdened  with  unnecessary  labor. 

8.  A  citizen  has  no  vested  right  in  the  statu- 
tory privilege  or  exemptions.  A  statutory  right 
to  hare  any  particular  question  reviewed  on  ap- 
peal may  be  taken  away  by  a  repeal  of  the  stat- 
ate. 

(Syllabns  by  the  Court) 

Appeal  from  district  court.  Third  district; 
John  A.  Street,  Judge. 

Ejectment  by  M.  Kastmaa  against  A.  R. 
Gurrey.  From  an  order  vacating  a  Judgment 
for  plaintiff,  plaintiff  appeals.  On  motion  to 
dismiss.    Granted. 

O.  8.  Varlan  and  Rley  H.  Jones,  for  appel- 
lant.    T.  Ellis-Browne,  for  respondent 

MINER,  3.  It  appears  from  the  record  In 
this  case  that  the  plaintiff  recovered  Judgment 
In  the  district  court  In  an  action  In  ejectment 
against  the  defendant  in  February,  1896. 
This  Judgment  was  afterwards  set  aside  and 
vacated,  and  a  new  trial  granted,  on  motion 
of  the  defendant    The  appellant  ai>peals  from 


the  order  yacatlng  and  setting  aside -ttie  Jndg- 
ment  The  respondent  now  mores  to  dismiss 
the  appeal  on  the  ground  that  no  appeal  lies 
to  this  court  from  an  order  racatlng  and  set- 
ting aside  the  Judgment,  under  section  9  of  ar- 
ticle 8  of  the  state  constitution,  and  that  snch 
order  was  not  a  final  Judgment  from  which 
an  appeal  will  lie  to  tnls  court.  The  same 
principle  Is  involved  In  tnls  appeal  as  in  that 
of  North  Point  ConsoL  Irr.  Co.  v.  Utah  &  & 
Lb  Canal  Co.  (decided  at  the  present  term)  46 
Pac.  824,  14  Utah,  155.  That  case  involved 
the  constitutional  right  of  appeal  from  an  or- 
der granting  an  inj  auction  pendente  lite.  The 
decision  in  that  case,  on  principle,  la  decisive 
of  this.  We  shall  therefore  content  ourselvea 
with  a  reference  to  the  reasoning  in  that  case 
aa  applicable  in  this.  This  case,  as  that,  in- 
TOlves  the  construction  of  sections  4  and  9 
of  article  8  of  the  constitution.  Section  9 
provides  that,  "From  all  final  Judgments  ot 
the  district  courts,  there  (hall  be  a  right  at 
appeal  to  the  supreme  court."  Upon  that  sub- 
ject this  court  said:  "There  Is  no  express  dec- 
laration that  appeals  will  not  lie  from  Jndg- 
ments  other  than  final  Judgments,  but  the 
court  considers  the  affirmative  declaration  ased 
in  the  section  as  manifesting  the  Intent  of  the 
framen  of  the  constitution  to  except  from  the 
appellate  Jurisdiction  of  the  supreme  court  all 
appeals  other  than  appeals  from  a  final  Judg- 
ment This  restriction  and  Implication  la 
founded  on  the  manifest  Intent  of  the  framers 
of  the  constitution,  and  npon  the  general  mies 
of  construction  that  the  expression  <yf  one 
thing  In  the  const'tutlon  implies  the  necessary 
exclusion  of  things  not  expressed.  We  are  at 
the  opinion  that  when  the  framers  of  section 
9  used  the  terms,  'From  all  final  Judgments  ot 
the  di.strlct  courts,  there  shall  be  a  right  of  ap- 
peal to  the  supreme  court,'  they  Intended  to 
deny  the  right  of  appeal*to  the  supreme  court 
In  all  other  cases  arising  under  that  clause, 
although  no  express  term  of  negation  was 
used."  Duronsseau  v.  U.  S.,  6  Cranch,  307: 
Ex  parte  Attorney  General,  1  Cal.  85;  Ex 
parte  McOardle,  7  Wall.  506;  V.  S.  v.  Ar- 
redondo,  6  Pet  723,  725;  Suth.  St  Const  f| 
325-^27;  Fowler  v.  ScuUy,  72  Pa.  St  45<j; 
Cooley,  Const.  Llm.  pp.  78-103;  Story,  Const 
Si  413,  453;  State  v.  IJallock.  14  Xev.  Sftt; 
Ex  parte  Vallandlgham,  1  Wall.  251;  Rail- 
road Co.  V.  Grant,  98  U.  S.  401.  We  are  of 
the  opinion  that  an  appeal  from  an  ortler 
vacating  and  setting  aside  a  Judgment  fs  not 
an  appeal  from  a  final  Judgment  and  that  such 
an  order  Is  not  a  fln-il  Judgment  from  whic* 
an  appeal  will  lie  to  this  court  under  section  9 
of  article  8  of  the  constitution.  Artman  v. 
Manufacturing  C!o.  (Xeb.)  20  N.  W.  873;  Baker 
V.  White,  92  U.  S.  170;  Telegraph  Co.  v. 
Locke  (Ind.  Sup.)  7  N.  B.  579;  Hume  ▼.  Bowie^ 
148  U.  S.  243,  13  Sup.  Ct.  582;  Freem.  Jndgm. 

1  31;  Bank  v.  Jenkins,  109  111.  219;  Bostwicic 
V.  Brinkerhoff,  106  U.  S.  3, 1  Sup.  Ct  15;  HHl 
V.  Railroad  Co.,  140  U.  S.  52,  11  Sup.  Ct  690; 

2  Enc.  PI.  &  Prac.  p.  53;  Tlnly  v.  Martin, 
80  Ky.  403;  Holcombe  v.  McKusIck,  20  How. 
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552;  Brown  y.  Edgerton  (Neb.)  16  N.  W. 
474;  Walker  v.  OUver,  63  lU.  200;  Truett 
V.  Rains,  17  S.  C.  451;  Dows  v.  Congdon,  28 
N.  y.  122;  Ray  v.  Northnip,  55  Wis.  396,  13 
N.  W.  239;  BoUes  v.  Stockman,  42  Ohio  St. 
445.  The  reason  of  the  rule  1^  obvious.  A 
party  against  whom  an  order  is  made  vacating 
and  setting  aside  a  judgment  may  have  all  his 
wrongs  redressed,  and  his  rights  protected, 
upon  a  new  trial.  If  the  party  whose  Judg- 
ment is  vacated  succeeds  upon  a  new  trial,  he 
has  suffered  no  Injury.  If  he  has  a  fair  trial, 
he  should  not  complaha,  as  he  has  all  the  law 
contemplates.  If  these  rights  are  not  protect- 
ed upon  a  final  hearing,  the  errors  can  usual- 
ly lie  corrected  upon  appeal  from  the  final 
judgment.  "The  pohcy  of  the  laws  at  the 
several  states  and  of  the  United  States  is  to 
prevent  unnecessary  appeals.  The  appellate 
courts  wDl  not  review  cases  by  piecemeal.  The 
interests  of  litigants  require  that  causes  should 
not  prematurely  be  brought  to  the  higher 
courts.  The  errors  complained  of  might  be 
corrected  In  the  court  In  which  they  originat- 
ed; or  the  party  injured  by  them  might,  not- 
withstanding the  injury,  have  final  judgment 
In  bis  favor.  If  a  judgment  interlocutory  in 
Its  nature  were  the  subject  of  appeal,  each  of 
such  Judgments  rendered  in  the  case  could  be 
brought  before  the  appellate  court,  and  liti- 
gants harrassed  by  useless  delay  and  expense, 
and  the  courts  burdened  with  unnecessary 
labor."  1  Fi-eem.  Judgm.  {  33.  If  it  be 
claimed  that  the  right  of  appeal  is  guarUutled 
under  the  stature,  the  answer  would  be  that 
a  citizen  has  no  vested  right  in  the  statutory 
privileges  or  exemptions.  The  statutory  right 
to  have  any  particular  question  reviewed  on  ap- 
peal may  be  taken  away  by  the  repeal  of  the 
statute.  The  constitution  has  taken  away  the 
right  of  appeal  from  the  order  vacating  and 
setting  aside  the  judgment  appealed  from. 
Cooley,  Const.  Lim.  pp  471-473;  Ex  parte 
McCardle,  7  WaU.  500.  The  appeal  in  this 
case  Is  dismissed,  with  costs. 

ZANE,  O.  J.,  and  BARTCH,  J.,  concur. 


(5  Idaho,  21) 

THIESSEN  V.  RIGGS  et  al. 

(Supreme  Ck>urt  of  Idaho.    Nov.  14,  1896.) 

AppCAL— Dismissal. 

Where  the  record  shows  no  final  jndgraent 
or  other  final  disposition  of  the  case  in  the  dis- 
trict court,  the  appeal  will  be  dismissed  on  mo- 
tion. 

(SyllabuD  by  the  Court) 

Appeal  from  district  court,  Nez  Perces  coun- 
ty; W.  G.  Piper,  .Judge. 

Action  by  3.  D.  C.  Thitssen  against  CllfTord 
Rlggs  and  Henry  RIggs,  partners.  Judgment 
for  plaintiff,  and  defendants  appeal.  Dis- 
missed. 

James  W.  Reld,  for  appellants.  E.  O.  Nelll, 
for  respondent 


HUSTON,  J.  This  acuon  was  originally 
commenced  In  the  probate  court  of  Nez  Perces 
county,  and  was  brought. to  recover  possession 
of  a  certain  number  of  sheep  claimed  by  plain- 
tiff. The  facts,  as  shown  from  the  record, 
are  as  follows:  The  plaintiff  and  defendants 
are  engaged  In  the  sheep  business  In  Nez  Per- 
ces coimty.  During  the  winter  of  1895  a 
number  of  sheep  from  the  band  of  plaintiff 
strayed  Into  the  band  of  defendants,— some 
160  head.  Within  three  or  four  days  there- 
after, defendants  notified  plaintiff  of  the  fact, 
and  requested  him  to  come  and  remove  his 
sheep  from  the  band  of  defendants.  This  the 
plaintiff  neglected  to  do,  and  defendants  herd- 
ed and  cared  for  said  sheep  of  plaintiff  during 
the  winter  of  1895  and  1890.  In  the  spring 
of  1806,  plaintiff  made  demand  of  defendants 
of  delivery  of  said  sheep.  Defendants  refus- 
ed to  deliver  them  until  their  bill  for  herding 
and  keeping,  amounting  to  |50,  was  paid. 
Thereupon  plaintiff  brings  his  action  of  claim 
and  delivery.  Now,  It  would  seem  to  the  or- 
dinary mind  that  the  issues  arising  from  this 
state  of  facts  are  brief  and  simple.  There 
was  no  dispute  about  the  facts.  The  only 
question  was.  Is  the  plaintiff  legally  bouud  to 
pay  the  agister's  lien  of  the  defendants  to 
entitle  him  to  the  possession  of  the  sheep?  To 
settle  this  question  (about  which  there  should 
never  have  been  any  dispute,  unless  it  arose 
upon  the  amount  claimed  by  defendants),  we 
find  the  following  proceedings  in  the  record: 
Action  by  plaintiff;  complaint  filed;  amended 
complaint;  answer  to  original  complaint;  an- 
swer to  the  amended  complaint;  cross  com- 
plaint and  answer  to  cross  complaint.  The 
probate  court  seems  to  have  been  turued  into 
an  arena  for  an  exhibition  of  legal  acrobatics 
In  the  way  of  pleadings.  A  trial  was  had  be- 
fore a  Jury  upon  this  formidable'' array  of 
pleadings  In  the  probate  court,  which  result- 
ed In  the  following  verdict:  "We,  the  "jury 
duly  Impaneled  and  sworn  to  try  the  above-en- 
titled action,  find  that  the  plaintiff  Is  entitled 
to  recover  from  the  defendants  the  possession 
of  the  one  hundred  and  forty  head  of  sheep  de- 
scribed In  the  plaintiff's  amended  complaint, 
or  the  sum  of  $315,  the  value  thereof.  In  case 
delivery  cannot  be  had.  R.  P.  Mudge,  Fore- 
man." And  further:  "We,  the  jury  duly  Im- 
paneled and  sworn  to  try  the  above-entitled 
action,  find  a  verdict  for  defendants  in  the 
sum  of  forty  dollars.  R.  P.  Mudge,  Fore- 
man." Upon  this  verdict,  judgment  was  ren- 
dered by  the  probate  court  in  favor  of  tiie 
plaintiff  for  the  recovery  of  140  head  of  sheep, 
or  their  value  (5315),  and  for  the  defendants  In 
the  sum  of  $40,  and  their  costs  In  this  action, 
amounting  to  $76.40.  From  this  judgment  of 
the  probate  court,  plaintiff  appealed  to  the  dis- 
trict court.  Tlie  case  came  up  In  the  district 
court  upon  the  pleadings  filed  in  the  probate 
court,  and,  on  motion  of  the  plaintiff,  judg- 
ment was  rendered  upon  the  pleadings,  to  wit, 
for  the  possession  of  140  bead  of  sheep,  and 
for  his  costs.  There  were  numerous  motions 
made,  as  appears  by  the  record,  for  retaxation 
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nf  costs,  etc.,  and  on  the  21st  of  May,  1896, 
the  foUowing  entry  appears  In  the  record  by 
the  district  court:  "Now  at  this  time  the  court 
renders  a  decision  on  the  motion  to  strike  out 
the  cross  complaint,  and  for  judgment  on  the 
pleadings,  heretofore  argued  and  submitted 
herein,  and  sustains  the  same,  except  as  to 
the  cross  complaint,  which  Is  allowed  to 
stand.  To  which  ruling  the  plaintiff  asks  and 
Is  allowed  an  exception,  and  to  which  ruling 
the  court  also  allows  an  exception  to  .counsel 
for  defendant."  Upon  the  record  thusmade, de- 
fendants appeal  to  this  court.  Motion  to  dls- 
jnlss  appeal  Is  filed  by  respondent.  The  mo- 
tion is  granted,  for  the  reason  the  record  does 
not  show  any  final  judgment,  or  other  final 
disposition  of  the  case.  The  granting  of  a 
judgment  on  the  pleadings  was  error.  The 
case  should  have  been  tried  and  decided  by 
the  district  court  as  a- whole.  There  was  no 
excuse  for  dividing  the  issues.  The  verdict 
-and  judgment  of  the  probate  court  was  a 
proper  disposition  of  the  case,  except  that  the 
defendants  should  have  been  given  a  lien  upon 
the  sheep  until  their  bill  for  keeping,  as  found 
by  the  jury,  was  paid.  Stock  Co.  v.  Delamue 
<Idaho)  29  Pac.  97.  The  appeal  is  dismissed; 
costs  to  abide  result  of  trial  of  the  case  In  dis- 
trict court.  It  Is  suggested  to  the  district 
court  that  it  should  proceed  and  try  the  ac- 
tion upon  the  Issues  raised  by  the  pleadings. 

MORGAN,  C.  J.,  and  SUI-LIVAN,  J.,  con- 
•cur. 

(5  Idaho,  IS) 

WHEELER  et  al.  v.  COMMERCIAL  BANK 

OF  MOSCOW. 

(Supreme  Court  of  Idaho.    Nov.  14,  1896.) 

BlNKs  AND  Baxkino— Deposit— Dbhakd— Draft 
— Harmlkss  Errok. 

1.  The  failure  to  allege  and  prove  a  demand 
In  an  action  by  a  depositor  against  a  bank 
which  has  failed  is  not  ground  for  reversal  of 
judgment,  where  the  record  shows  such  de- 
m.ii]d  would  have  been  fruitless  and  unavailing. 

2.  Plaintiffs  procured  of  defendant  bank,  with- 
in a  short  time  of  the  failure  of  the  bank,  two 
drafts,  giving  their  checks  therefor,  upon  funds 
deposited  by  them  with  the  bank.  The  drafts 
were  not  accepted  by  the  payees  therein,  but 
were  returned  to  plaintifEs  by  due  course  of 
mail,  not  having  been  presented  at  drawee 
bank.  Hdd,  that  in  an  action  by  plaintiffs  to 
recover  amount  due  them  from  said  bank,  in- 
cluding amount  of  said  drafts,  the  failure  of 
pinintiffs  or  the  payee  in  the  draft  to  present 
them  at  the  drawee  bank  for  payment,  and  have 
them  duly  protested,  was  not,  in  the  absence  of 
any  proof  that  defendant  had  been  damaged 
by  such  remissness,  under  the  statutes  of  Ida- 
ho, a  defense  to  plaintiff's  action. 

3.  Section  4231,  Rev.  St  Idaho,  commented 
upon  and  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  W.  W.  Wheeler  and  others,  part- 
ners as  Motter,  Wheeler  &  Co.,  against  the 
Commercial  Bank  of  Moscow,  to  recover  on 
drafts.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 


Forney,  Smith  &  Moore  and  Morgan  & 
Moore,  for  appellant.  Sweet  &  Sted,  for  re- 
spondents. 

HUSTON,  J.  There  appears  to  be  no  dis- 
pute as  to  the  facts  In  this  case.  They  are, 
briefly,  as  follows:  The  defendant  was  on  the 
19th  day  of  March,  1895,  and  for  some  time 
previous  bad  been,  engaged  In  the  banking 
business  in  the  town  of  Moscow,  Idaho.  The 
plaintiffs  were  customers  and  depositors  of  said 
bank.  On  the  12th  day  of  Maicb,  18%.  plain- 
tiffs, then  having  a  balance  to  their  credit  In 
said  bank,  procured  therefrom  a  draft  upon 
the  Chase  National  Bank  of  New  York  City, 
for  the  sum  of  $500;  and  on  the  19th  day  of 
March,  1895,  plaintiffs  procured  from  said  de- 
fendant another  draft  upon  the  said  Chase 
National  Bank  for  the  sum  of  $500.  For  both 
of  these  drafts,  plaintiffs  gave  checks.  At  the 
time  the  last  draft  was  procured,  ationt  3 
o'clock  p.  m.  on  the  19th  day  of  March,  lifi)5. 
the  plaindffs  bad  a  deposit  in  said  Commercial 
Bank  of  Moscow  of  $1,109.92.  The  defend- 
ant bank  closed  its  doors  on  the  19tb  of 
March,  1895.  Soon  thereafter  both  said  drafts 
were  returned  to  plaintiffs  by  the  payees  named 
therein,  with  a  slip  pasted  thereon,  containing 
the  news,  "Bank  Failed."  On  the  29th  day  of 
March,  1895,  this  action  was  brought  by  plain- 
tiffs for  the  recovery  of  $1,099.92,  the  anoount 
claimed  by  plaintiffs  to  be  due  than  from  the 
defendant,  including  the  amoimt  of  said  two 
drafts.  To  this  claim  of  plaintiffs,  defendant 
Interposes  numerous  defenses.  It  Is  claimed 
that  the  action  Is  not  brought  hi  the  name  of 
the  real  parties  in  interest;  that  it  does  not 
api)ear  that  said  drafts  have  ever  been  astigned 
by  the  payees  therein  named  to  plaintiffs; 
that  no  demand  is  alleged  In  the  complaint  or 
was  proven  upon  the  trial;  that  It  is  not  al- 
leged ha  the  complaint  or  proven  In  the  trial 
that  said  drafts  had  even  been  protested. 
These  propositions  are  elaborated  largely  by 
defendant  In  its  brief,  which  is  a  very  marvel 
of  legal  ingenuity  and  kaleidoscope  transforma- 
tions. It  is  seldom  we  are  presented  with  so 
complete  a  superstructure  of  legal  technicali- 
ties. But  the  record  shows  us  this  cold  array 
of  facts:  On  the  12th  and  l»tn  days  of  Marvli. 
1895,  the  plaintiffs,  as  customers  of  the  de- 
fendant bank,  had  on  deposit  with  said  bank, 
subject  to  the  check  or  call  of  plaintiffs,  the 
sum  of  about  $1,109.92;  that  on  those  days 
plaintiffs  drew  their  checks  against  chat  sum 
for  the  amount  of  $1,000,  and  received  tlterefor 
two  drafts  of  $500  each  upon  the  Chase  Na- 
tional Bank  of  New  Xorit,  which  they  for- 
warded to  the  payees  therein  named,  and 
which  said  drafts  were  returned  by  due  course 
of  mail  to  plaintiffs,  without  acceptance,  and 
with  a  slip  attached,  containing  the  words 
"Bank  Failed."  Plaintiffs  had  paid  $1,000  for 
these  drafts,  and  at  the  time  one  of  them,  at 
least,  was  issued,  the  defendant  well  knew  It 
was  exceeding  Its  limits  In  making  the  draft 
for  it  closed  its  doors  and  ceased  doing  busi- 
ness within  an  homr  after  issuing  It. 


Digitized  by 


Google 


Idabo.) 


HATTABAUGH  v.  VOLLMEB. 


831 


We  are  admonished  by  section  4  of  our  Bevls- 
ed  Statutes  that  our  statutes  "are  to  be  liberal- 
ly construed,  with  a  view  to  effect  their  ob- 
jects and  promote  justice."  We  are  unable  to 
discern  wherein  or  how  justice  would  be  pro- 
moted by  allowing  the  defendant  corporation 
to  avoid  the  payment  of  a  debt  which,  as  mat- 
ter of  fact.  It  admits  it  owes,  because  some 
custom  of  bankers  or  technical  rule  of  law  has 
not  been  observed  by  the  creditor.  We  can 
see  but  little  cogency  in  the  claim  that  no  de- 
mand Is  alleged  or  proven.  The  defendant 
closed  its  doors  permanently  within  an  hour 
after  the  issuance  of  the  last  draft.  Where 
and  of  whom  should  a  demand  be  made?  Not 
of  the  president  of  the  bank  surely.  He  is  not 
the  bank.  Nor  of  any  other  officer  of  the  in- 
stitution. It  could  only  be  made  of  the  bank 
by  shouting  through  the  keyhole,  and,  Imd  that 
course  been  resorted  to,  we  doubt  not  the  an- 
swer of  defendant  would  have  bristled  with 
technical  objections  against  such  procedure. 
No  demand  was  necessary,  for  it  would  have 
been,  as  the  record  clearly  shows,  one  of  those 
vain  and  useless  things  which  the  law  does  not 
require.  And  the  same  may  be  said  of  the 
want  of  presentation  of  the  drafts  at  the 
Chase  National  Bank.  It  would  have  been  a 
vain  and  useless  thing.  The  attempt  by  de- 
fendant to  create  an  impression  that,  if  pre- 
sented, the  drafts  would  have  been  paid,  is  a 
failure.  The  testimony  fails  to  establish  any 
such  thing.  There  Is  no  pretense  that  the  de- 
fendant has  been  damaged  by  any  alleged  re- 
missness of  plaintiffs.  As  vre  have  before 
said,  the  recoi'd,  when  analyzed,  shows  a  nak- 
ed attempt  to  avoid  the  payment  of  a  just 
debt  through  the  technicalities  of  the  law; 
and,  whatever  the  result  might  be  In  other  ju- 
rlsdlellons,  we  have  the  positive  Inhibition 
contained  In  section  4231  of  our  Revised  Stat- 
utes, which  Is  as  follows:  "The  court  must  in 
every  stage  of  an  action  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
parties,  and  no  Judgment  will  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 
However  much  respect  we  may  have  for  the 
numerous  authorities  cited  by  the  counsel  for 
defendant,  we  cannot  recognlie  them  as  hav- 
ing more  binding  force  upon  us  tlian  our  own 
statutes.  The  judgment  of  the  district  court 
is  affirmed,  with  costs. 

MOROAN,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(S  Idaho,  19) 

NORMOTLB  v.  LATAH  COUNTY. 
(Supreme  Court  of  Idaho.    Nov.  14,  1896.) 

tXTOXICATINO  LiQVOKS — AmODST  OF   LiCBXSB. 

The  Statutes  of  1895  (Sess.  Laws  Idaho 
1895,  p.  82)  provide  that  in  any  city,  town,  vil- 
lage, or  hamlet  where,  at  the  last  general  elec- 
tion next  preceding  the  date  of  the  application 
for   license,    the   total    vote   for   governor   ex- 


ceeded 150  votes,  the  sum  to  be  paid  for  license 
shall  be  $500  per  annum.  In  a  precinct  where 
the  vote  was  in  excess  of  150,  although  there 
was  included  in  said  precinct  an  incorporated 
town,  villaee,  or  city,  but  only  one  polling 
place  for  the  whole  precinct,  the  number  of 
votes  cast  at  such  precinct  Is  the  criterion  by 
which  the  amount  of  Hcense  must  be  governed. 
(Syllabus  by  the  Court.) 

Appeal  from  dlsblct  court,  Latah  county;  W. 
G.  Piper,  Judge. 

Action  by  M.  O.  Normoyle  against  Latah  coun- 
ty. Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Atty.  Gen.  Parsons  and  McNamee  &  Morgan, 
for  appellant.     Cozier  &  Pickett,  for  respondent. 

HUSTON,  J.  This  18  an  action  brought  by 
plaintiff  to  recover  back  the  sum  of  ?50  claimed 
to  have  been  unlawfully  exacted  from  biiu  by 
the  sheriff  of  said  county,  as  collector  of  licenses, 
and  paid  by  plaintiff  under  protest.  The  license 
was  collected  under  the  provisions  of  section  4  of 
an  act  of  the  Idaho  legislature  (see  Sess.  Laws 
Idaho  1895,  p.  82),  which  Is  as  follows:  "Sec. 
4.  The  amount  to  be  paid  by  each  applicant  for 
such  license  shall  be  the  sum  of  five  hundred 
dollars  per  year,  or  a  proportionate  amount  for 
each  fraction  of  a  year,  in  any  city,  town,  vil- 
lage or  hamlet,  where,  at'  the  last  general  elec- 
tion next  preceding  the  date  of  the  application 
for  license,  the  total  vote  for  governor  exceeded 
one  hundred  and  tifty  votes,  and  three  hundred 
dollars  per  year  In  all  other  cities,  towns,  vil- 
lages or  hamlets."  The  "City  of  Kendriok,"  so 
called,  Is  within  the  precinct  of  Kendrick,  only 
a  portion  of  which  is  Included  in  the  corporate 
limits  of  the  city  of  Kendrick.  There  was  but 
one  polling  place  in  said  precinct,  and  the  num- 
ber of  votes  cast  at  that  pollmg  place  for  gov- 
ernor at  the  election  In  1894  (the  last  election 
preceding  the  application  for  license)  was  In  ex- 
cess of  150  votes.  The  polling  list  Is  the  only 
evidence  available  or  permissible  to  establish 
the  fttcts  required  by  the  statute  upon  which  to 
fix  or  base  the  amount  of  license  to  be  required; 
and  It  Is  conceded  that,  by  that  evidence,  the 
amount  demanded  and  received  by  the  slieriff 
was  the  proper  amount.  State  ▼.  Doherty,  2 
Idaho,  1105,  29  Pac.  855.  There  was  no  brief 
filed  by  respondent  In  this  case,  nor  any  argu- 
ment made.  The  judgment  of  the  district  court 
Is  reversed,  with  costs. 

MOBOAN,  O.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(S  Idaho,  231 

HATTABAUGH  v.  VOLLMER. 

(Supreme  Court  of  Idaho.     Nov.  17,  189C.) 

Nkw  Trial — Statemest—Excbptioss— Appeal — 
Tkanscript— Sbkvice. 

1.  An  exception  to  an  order  denying  a  new 
trial  is  saved  by  the  provisions  of  section  4427, 
Rev.  St.,  without  the  interposition  of  a  formal 
objection  to  the  ruling  of  the  court  or  judge. 

2.  An  appeal  is  perfected   when  the  proper 
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notice  has  been  served  and  filed,  and  a  proper 
undertaking  is  filed  within  the  time  required  by 
law.  And  under  the  provisions  of  paragraph 
8,  rule  27,  of  the  rules  of  this  court  (32  Pac,  ju.), 
the  transcript  of  the  record  on  appeal  must  be 
served  and  filed  within  CO  days  after  the  appeal 
is  perfected. 

3.  Under  provisions  of  sections  4889,  4890, 
Rev.  St.,  a  transcript  may  be  served  by  mail. 

4.  When  amendments  are  offered  and  allow- 
ed to  a  proposed  statement  on  motion  for  a  new 
trial,  the  statement  as  amended  must  be  en- 
grossed before  this  court  will  consider  such 
statement. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Nez  Perces 
county;   W.  G.  Piper,  Judge. 

Action  by  I.  0.  Hattabaugh,  trustee,  against 
John  P.  VoUmer.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.  On  motion  to  dismiss. 
Granted. 

James  W.  Reld  and  James  W.  Poe,  for  ap- 
pellant. Morgan  &  Moore  and  Cozier  & 
Pickett,  for  respondent. 

SULLIA'AN,  J.  This  is  an  appeal  from  the 
judgment,  and  the  order  overruling  a  motion 
for  a  new  trial.  A  motion  was  made  to  dis- 
miss the  appeal  on  the  three  grounds  follow- 
ing, to  wit:  (1)  That  no  exception  was  sav- 
ed to  the  order  overruling  the  motion  for  a 
new  trial;  (2)  that  the  transcript  was  not 
served  on  respondent  In  the  time  required 
by  the  rules  of  this  court;  (3)  that  the  state- 
ment contained  In  the  record  Is  not  such  a 
one  as  the  law  requires. 

As  to  the  first;  ground:  Section  4427,  Rev. 
St.,  declares  that  certain  orders  and  deci- 
sions are  deemed  excepted  to,  and  the  order 
denying  a  new  trial  comes  within  that  class, 
and  for  that  reason  no  formal  exception  Is 
required. 

As  to  the  second  ground*  Paragraph  8  of 
rule  27  (32  Pac.  xl.)  provides  that  a  tran- 
script of  the  record  must  be  served  upon  the 
adverse  party,  and  filed  in  this  court,  within 
60  days  after  the  appeal  Is  perfected.  Sec- 
tion 4808,  Rev.  St.,  provides  that  "an  appeal 
Is  taken  by  filing  with  the  clerk  of  the  court 
In  which  the  judgment  or  order  appealed 
from  Is  entered,  a  notice  stating  the  appeal 
from  the  same  or  seme  specific  part  thereof 
and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney."  Said  section  also 
provides  that  an  appeal  so  taken  Is  Ineffec- 
tual for  any  purpose  unless,  within  five  days 
after  the  filing  and  service  of  the  notice  of 
appeal,  an  undertaking  be  filed,  or  a  deposit 
of -money  be  made,  with  the  clerk,  as  there- 
inafter provided.  Prom  this  section  of  the 
statute  It  will  be  observed  that  an  appeal 
Is  taken  by  filing  and  serving  a  notice,  but 
the  appeal  is  of  no  effect  unless  an  undertak- 
ing be  filed  within  five  days  after  filing  and 
serving  the  notice.  Section  4814,  Rev.  St., 
provides.  Inter  alia,  that  whenever  an  appeal 
Is  perfected  as  provided  in  the  preceding  sec- 
tions of  chapter  2,  tit  13,  of  the  Revised 


Statutes,  It  stays  all  further  proceedings  In 
the  court  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  em- 
braced therein.  Paragraph  8  of  rule  27  (32 
Pac.  xl.)  provides  that.  In  all  cases  where  an 
appeal  Is  perfected,  a  transcript  of  the  rec- 
ord must  be  served  and  filed  within  00  days 
after  the  appeal  Is  perfected.  Taking  Into 
consideration  the  provisions  of  said  section 
4814  applicable  to  the  point  under  con.sidera- 
tlon,  and  paragraph  8  of  said  rule  27,  they 
clearly  Indicate  that  the  time  for  serving  and 
filing  the  transcript  does  not  begin  to  run 
until  the  three  acts  have  been  done,  to  wit: 
The  filing  and  serving  of  notice  of  appeal, 
and  filing  the  undertaking.  See  Shissler  t. 
Crooks,  1  Idaho,  369;  Miller  v.  Mining  Co..  2 
Idaho,  1140,  31  Pac.  802.  In  the  last-cited 
case  this  court  said  that  an  appeal  Is  perfect- 
ed when  the  notice  of  appeal  Is  served  and 
filed,  and  the  proper  undertaking  is  placed 
on  file,  according  to  law.  In  this  case  the 
notice  of  appeal  was  served  and  filed  on  the 
25th  day  of  July,  1896,  and  the  undertaking 
on  appeal  was  filed  on  the  27tb  day  ot  said 
month.  It  is  shown  by  affidavit  that  the 
transcript  was  served  by  mail  on  the  25ih 
day  of  July,  1896.  Service  of  transcript,  un- 
der certain  circumstances  and  couditions, 
may  be  made  by  mall.  Rev.  St.  §§  4«S9,  4S90. 
The  transcript  was  served  In  time. 

As  to  the  third  point  made  by  the  motion: 
Appellant  prepared  a  proposed  statement  on 
jpotlon  for  a  new  trial,  and  served  it  on  re- 
spondent's attorneys,  whereuiwn  they  pro- 
posed 21  amendments  thereto,  which  amend- 
ments were  allowed  by  the  judge.  The  21 
amendments  thus  allowed  required  the  in- 
sertion of  certain  words,  sentences,  and  par- 
agraphs In  various  parts  of  the  projiosed 
statement,  designating  the  page  and  line 
wherein  such  amendments  were  to  be  insert- 
ed. And,  Instead  of  engrossing  the  proposed 
statement  and  amendments,  the  amendments 
were  simply  attached  to  the  proposed  state- 
ment, and  the  certificate  of  settlement  in- 
dorsed thereon.  The  statement,  as  settled, 
was  handed  to  the  printer,  in  connection 
with  the  other  papers  required  to  be  printed 
in  the  transcript  of  the  record.  When  the 
transcript  was  printed,  neither  the  lines  nor 
pages  of  the  printed  transcript  con-espoiided 
With  lines  and  pages  of  the  original  -wTitten 
or  typewritten  transcript.  For  instance,  the 
second  amendment  allowed  was  the  inser- 
tion after  the  words  "Bank  of  Moscow,"'  in 
the  fifteenth  line  of  page  2  of  said  proposed 
statement,  the  following,  to  wit:  "For  the 
purpose  of  showing  that  the  trust  mentioned 
in  paragraph  two  of  plaintiff's  complaint 
was  therein  entered  into  and  sanctioned  by 
the  board."  The  words  "Bank  of  Moscow"' 
do  not  occur  in  line  15,  p.  2,  of  the  state- 
ment, as  printed  in  the  record  before  us,  and 
the  words  proposed  to  be  Inserted  have  no 
relevancy  in  connection  with  the  language 
used  In  said  line  15.    The  same  is  true  in  re- 
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gnrd  to  some  of  the  other  amendments.  The 
attorneys  for  appellant  filed  In  this  court  on 
November  11,  1896  (the  decision  having  been 
announced  in  October,  1896),  an  exhibit 
showing  where  the  amendments  should  be 
inserted'  in  the  statement,  wherein  it  is 
shown  that  the  amendment  which  was  di- 
rected to  be  inserted  after  the  words  "Bank 
of  Moscow,"  in  line  15  of  page  2,  above  re- 
ferred to,  should  be  Inserted  in  line  30  of 
said  page  2.  The  third  amendment  allowed 
consisted  of  several  questions  and  answers, 
and  they  were  directed  to  be  inserted  after 
the  figures  "1896,"  in  line  29  of  page  2.  The 
said  figures  do  not  appear  in  said  line.  It  is 
shown  by  said  exhibit  that  said  amendment 
should  be  inserted  in  line  19,  page  3,  instead 
of  In  line  29,  page  2,  as  stated  in  said  amend- 
ment. This  is  sufficient  to  illustrate  the  con- 
dition of  the  transcript  of  the  record  in  this 
•case,  and  to  show  the  necessity  of  engross- 
ing the  statement  after  amendments  have 
been  allowed  thereto.  T^e  printed  transcript 
very  8el(^om,  if  ever,  would  correspond  in 
page  and  line  to  the  original,  and  it  would  be 
an  utter  impossibility  to  ascertain  the  place 
in  the  transcript  where  amendments  should 
be  Inserted.  Hence  arises  the  necessity  of 
engrossing  the  statement  before  the  tran- 
script of  record  is  printed.  The  trial  Judge 
should  not  settle  a  statement,  where  amend- 
ments are  allowed,  until  after  the  engross- 
ment thereof.  Said  exhibit  shows  the  diffi- 
culty under  which  appellant's  attorneys  la- 
bored in  inserting  the  amendments  into  the 
printed  transcript,  and  that  it  could  not  have 
been  correctly  done  without  reference  to  the 
original  transcript,  which  is  not  among  the 
files  of  this  court.  It  is  impossible  for  this 
court  to  properly  consider  a  case  on  such  a 
transcript  as  is  here  presented,  and  we  shall 
not  undertake  to  complete  a  transcript  by 
engrossing  it.  That  duty  devolves  upon  the 
appellant  or  plaintifli  in  error.  In  the  case 
of  Pence  v.  Lemp  (Idaho)  43  Pac.  76,  the 
statement  on  motion  for  a  new  trial  was  in 
substantially  the  Same  condition  as  the  one 
In  the  case  at  bar.  It  consisted  of  the  pro- 
posed statement  and  the  proposed  amend- 
ments thereto,  and  was  not  engrossed  after 
the  allowance  of  the  amendments.  In  Smith 
V.  Davis,  55  CaL  26,  the  court,  in  commenting 
on  a  statement  such  as  the  one  under  consid- 
eration, said:  "Such  documents,  not  en- 
grossed into  one,  and  attested  by  the  signa- 
ture of  the  Judge,  have  never  been  regarded 
as  the  statement  required  by  law,  and  have 
never  been  considered  by  this  court  on  ap- 
peal." The  motion  to  dismiss  is  granted, 
with  costs  in  favor  of  respondents. 

On  Rehearing. 

A.  petition  for  rehearing  has  been  filed  in 
this  case,  and,  after  carefully  considering 
the  same,  a  rehearing  is  denied.  It  Is  order- 
ed that  a  remittitur  issue  at  once. 

-MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 
v.46P.no.lO— 53 


(4  Kajo.  App.  7<7) 
WILSON,  et  al.  v.  JOHNSON  et  al. 
(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, B.  D.     Oct.  6,  1896.) 
Joist  TEy*xcv— Esta^tes  in  Entireti— Convet- 

AKCE  BY    Wllit, — AcqniBSCBXOB. 

1.  Bstates  in  entirety  and  joint  tenancies  ate 
recognized  by  our  supreme  court  as  existing 
in  Kansas;  and,  until  the  passage  of  chapter 
203  of  the  Session  Laws  of  1891,  the  right  of 
surviTorship  under  the  common  law  was  in  full 
force  and  effect. 

2.  Where  a  husband  and  wife  own  an  estate 
in  entirety,  they  can  be  divested  of  such  estate, 
and  become  tenants  in  common,  only  by  execut- 
ing regular  conveyance,  or  by  a  contract  legal- 
ly entered  into  between  them. 

3.  Where  a  wife,  who  is  one  of  the  owners  of 
an  estate  in  entirety  in  a  {lomestead,  states  in 
her  will  that  she  owns  an  estate  as  tenant  in 
common  with  her  husband,  each  owning  the  un- 
divided one-half  thereof,  and  bequeaths  a  life 
estate  to  him,  and  her  interest  in  such  home- 
stead after  snch  life  estate  to  another,  and  also 
in  the  same  will  bequeaths  ail  of  her  household 
goods  and  other  property  to  the  same  legatee, 
held,  that  this  is  not  a  8u£Bcient  contract  or  con- 
veyance upon  her  part  to  divest  her  of  the  es- 
tate in  entirety,  and  create  the  estate  of  tenant 
in  common  as  to  her. 

4.  Where  the  husband,  who  is  the  other  own- 
er of  an  estate  in  entirety,  consents  to  the  con- 
ditions of  the  will  mentioned  in  section  3  of 
this  syllabus,  and  to  the  disposition  of  the  prop- 
erty thereunder,  held,  that  such  consent  is  not 
a  sufficient  contract  or  conveyance  upon  his 
part  to  divest  him  of  his  estate  in  entirety,  and 
create  the  estate  of  tenant  in  common  as  to  him. 

5.  To  attempt  to  construe  such  will  and  con- 
sent aa  a  contract,  we  are  unable  to  lind  a  con- 
sideration passing  to  the  husband  to  recom- 
pense him  for  transferring  his  contingent  estate 
in  fee  simple. 

(Syliabas  by  the  Court) 

Krror  to  district  court,  Franklin  county;  A. 
W.  Benson,  Judge. 

Action  by  Matilda  Johnson  against  Mary 
B.  Wilson  and  others.  Judgment  for  plain- 
tiff, and  defendants  Mary  B.  Wilson  and 
William  M.  Wilson  bring  error.    Reversed. 

Wm.  H.  Clark,  for  plaintiils  in  error.  John 
W.  Deford  and  H.  P.  Welsh,  for  defendants 
In  error. 


DBNNISON,  J.  This  is  an  action  brought 
in  the  district  court  of  Franklin  county, 
Kan.,  by  Matilda  Johnson,  as  plaintiff,  to  re- 
cover the  possession  of  the  undivided  one- 
half  of  certain  real  estate,  and  to  procure 
the  partition  thereof,  alleging  ownership,  in 
her,  and  that  Mary  E.  Wilson,  William  M. 
Wilson,  and  J.  R.  Barnett,  the  defendants, 
were  wrongfully  withholding  the  possession 
from  her.  Barnett  filed  a  disclaimer,  alleging 
that  he  was  a  tenant  under  James  Davis. 
On  February  24,  1884,  George  W.  Dawson 
and  wife,  by  warranty  deed,  conveyed  to 
James  Davis  and  Catherine  Davis  lots  13, 15, 
and  the  north  19  feet  of  lot  17,  in  block  56, 
in  the  original  town  site  of  Ottawa,  Frank- 
lin county,  Kan.  James  Davis  and  Catherine 
Davis  were  at  that  time  husband  and  wife, 
and,  from  about  the  time  of  the  conveyance 
above  mentioned  until  their  death,  they  occu- 
pied the  above  premises  as  their  homestead. 
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On  February  7,  1887,  Catherine  Davis  exe- 
cuted a  will,  which  contained,  among  other 
things,  the  following  sections,  numbered  2 
and  3: 

"(2)  Since  the  homestead  where  I  now  live 
with  any  husband,  James  Davis,  to  wit,  lots 
thirteen  (13),  fifteen  (15),  and  north  nineteen 
(19)  feet  of  lot  seventeen  (17),  blocli  fifty-five 
(55),  Ottawa  city.  Is  now  owned  by  both  of 
us  as  tenants  in  common,  each  of  us  owning 
the  undivided  one-half  thereof,  and  In  order 
that  my  husband  may  have  the  use' of  said 
homestead,  I  hereby  give  and  devise  to  my 
said  husband,  James  Davis,  the  possession, 
use,  and  control  of  all  my  Interests  in  and 
to  said  homestead,  for  and  during  the  nat- 
ural life  of  my  said  husband,  and  also  the 
use  of  aU  the  household  furniture  therein. 
(3)  I  give,  bequeath,  and  devise  to  my  sister 
Matilda  Johnson,  and'  to  her  heirs  and  as- 
signs, forever,  all  my  property,  of  every 
Icind  and  nature,  both  real  and  personal,  to 
have,  hold,  use,  control,  and  dispose  of  as 
to  her  may  seem  best,  including  all  my  inter- 
est in  said  homestead  above  mentioned  and 
said  household  furniture,  subject,  however, 
to  the  life  estate  of  my  said  husband  In  the 
property  mentioned  in  item  2  of  this  will." 

Attached  to  said  will  is  the  following  state- 
ment, made  by  James  Davis: 

"I,  James  Davis,  the  husband  of  Cather- 
ine Davis,  having  been  made  acquainted 
with  the  provisions  of  the  within  will,  and 
of  the  disposition  therein  made  by  said  Cath- 
erine Davis  of  her  property,  do  hereby  con- 
sent to  the  same.  Witness  my  hand,  this 
7th  day  of  February,  1887.    James  Davis. 

"We  hereby  certify  that  the  said  James 
Davis  signed  the  above  consent  in  our  pres- 
ence, this  7th  day  of  February,  1887.  Mag- 
gie Davis.    Lucy  J.  Latimer.    W^m.  H.  Clarli." 

On  June  23,  1888,  Catherine  Davis  died, 
and  on  June  25th  her  will,  as  above  stated, 
vras  duly  probated.  The  claim  of  the  plain- 
tiff below,  Matilda  Johnson,  Is  based  upon 
the  above  facts. 

On  December  15,  1888,  James  Davis  exe- 
cuted a  will,  which  contained,  among  other 
things,  the  following  section,  numbered  2. 

"(2)  To  Mary  B.  Wilson  and  William  M. 
Wilson,  her  husband,  I  give,  bequeath,  and 
devise.  In  fee  simple  absolute,  all  the  fol- 
lowing described  real  estate,  situated  in 
Franlclin  county,  Kansas,  to  wit:  Lots  thir- 
teen (13)  and  fifteen  (15),  and  the  north  nine- 
teen (19)  feet  of  seventeen  (17),  in  block  fifty- 
five  (55),  in  the  city  of  Ottawa,  Franlclin 
county,  Kansas,  to  have  and  to  hold  to  them, 
their  heirs  and  assigns,  forever." 

On  November  5,  1890,  James  Davis  died, 
and  on  November  10,  1890,  his  will  was  duly 
probated.  The  defendants  below  are  In  pos- 
session of  the  property,  claiming  title  under 
the  will  of  James  Davis.  The  case  was  tried 
by  the  court,  without  a  Jury,  and  Judgment 
was  rendered  against  the  plaintiffs  in  error 
(defendants  below),  the  Wilsons.  They  bring 
the  case  here  for  review. 


The  only  question  to  be  determined  by  us 
is:  Did  the  will  of  Catherine  Davis  and  the 
consent  of  James  Davis  attached  thereto 
vest  the  title  to  the  real  estate  in  dispute  in 
Matilda  Johnson,  after  the  life  estate  of 
James  Davis  had  been  determined?  ■  It  moat 
be  conceded  that  the  deed  from  Dawson  and 
wife  conveyed  to  James  Davis  and  Catherine 
Davis  an  estate  In  entirety  in  the  real  estate. 
Estates  in  entirety  and  Joint  tenancies  are 
recognized  by  our  supreme  court  as  existing 
in  Kansas,  and,  until  the  passage  of  chapter 
203  of  the  Session  Laws  of  1891,  the  right 
of  survivorship  under  the  common  law  was 
in  full  force  and  effect.  See  Baker  v.  Stew- 
art, 40  Kan.  442,  19  Pac.  904;  Shinn  v. 
Shinn,  42  Kan.  1,  21  Pac.  813;  and  Simons 
V.  McLain,  51  Kan.  160,  32  Pac.  919.  In  es- 
tates In  entirety  held  by  husband  and  wife, 
each  owns  a  life  estate  and  a  contingent  es- 
tate in  fee  simple  in  the  entire  estate.  The 
contingent  estate  is  founded  solely  npon  sur- 
vivorship. The  survivor  takes  the  whole 
estate.  The  estate  of  the  one  who  dies  finet 
is  ended  at  death.  The  life  estate  of  that 
one  Is  ended,  and  the  contingency  has  oc- 
curred which  vests  the  entire  estate  In  tbt> 
survivor.  The  deceesed  never  has  l>een  vest- 
ed with  such  an  estate  as  could  have  been 
transmitted  to  his  or  her  heirs  either  by  will 
or  otherwise.' 

In  the  case  at  bar  the  following  language  is 
contained  in  the  will  of  Catherine  Davis: 
"Since  the  homestead  where  I  now  live  with 
my  husband,  Jam^s  Davis,  •  •  •  is  now 
owned  by  both  of  us  as  tenants  in  common, 
each  of  us  owning  the  undivided  one-half 
thereof,  •  •  *."  The  defendants  In  error 
contend  that  the  consent  of  James  Davis  to 
the  provisions  of  his  wife's  vrill,  and  the  dis- 
position of  her  property,  was  In  fact  a  deed. 
whereby  he  agreed  to  stand  seised  thenceforth 
as  tenant  in  common  with  her,  and  that,  being 
a  tenant  in  common,  the  devise  of  her  one- 
lialf  of  the  property  Is  valid.  This  Is  the 
pivotal  point  in  this  case.  If,  by  the  will  of 
Catherine  Davis  and  the  consent  of  James 
Davis  attached  thereto,  the  estate  in  entirety 
was  destroyed,  and  they  thereafter  held  the 
estate  as  tenants  in  common,  then  tbe  Judg- 
ment of  the  district  court  is  correct,  and  must 
be  affirmed;  otherwise,  the  Judgment  must  be 
reversed.  If  Mrs.  Davis  was  a  tenant  in 
common  with  Mr.  Davis,  she  could,  witb  the 
consent  of  her  husband,  have  bequeathed  her 
one-half  to  Mrs.  Johnson.  If  she  owned  the 
estate  in  entirety  with  Mr.  Davis,  she  conld 
not  have  bequeathed  her  interest  therein.  In 
the  nature  of  things  a  life  estate  cannot  be 
bequeathed.  The  only  estate  which  could  be 
bequeathed  would  be  the  contingent  estate 
which  goes  to  the  survivor.  As  Mrs.  Davis 
was  not  the  survivor,  she  bad  no  descendible 
estate  in  the  homestead.  In  analyzing  the 
will  of  Mrs.  Davis,  it  is  clearly  apparent  that 
she  was  ignorant  of  the  estate  she  owned  in 
the  homestead.  She  says  she  is  a  tenant  in 
common  with  Mr.  Davis,  and  owns  the  ondi- 
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Tided  one-half  of  such  homestead.  The  fact 
is  she  was  the  owner  of  an  estate  in  entirety 
with  her  husband.  She  was  solicitous  of  se- 
curing to  her  husband  a  life  estate,  and  at- 
tempted to  do  so  by  the  will.  He  already  had 
a  life  estate.  Had  she  been  fully  apprised  of 
the  Interest  she  had  in  the  homestead,  we  do 
not  know  what  she  might  have  desired  to 
do,  unless  we  are  guided  by  the  provisions  of 
the  will.  We  have  only  to  deal  with  what  she 
did.  At  the  time-  she  was  about  to  make  the 
will,  she  owned  the  estate  in  entirety.  Is 
the  assumption  in  the  will,  that,  as  tenant  in 
'common,  she  owned  the  undivided  one-half 
thereof,  sufficient  upon  her  part  to  change  her 
estate  In  the  homestead?  At  the  time  of  the 
making  of  Mrs.  Davis'  will,  James  Davis 
owned  the  estate  In  entirety.  Is  his  state- 
ment that  he  had  been  made  acquainted  with 
the  provisions  of  Mrs.  Davis'  will,  and  the  dis- 
position made  of  her  property  thereby,  to 
which  he  consents,  sufficient  upon  his  part  to 
change  his  estate  in  the  homestead?  To  an- 
swer each  of  these  questions  in  the  affirma- 
tive, we  must  decide  that  the  effect  of  the  will 
of  Catherine  Davis  was  to  convey  to  James 
Davis  her  quitclaim  Interest  In  the  undivided 
one-half  of  the  homestead,  and  that  the  ef- 
fect of  the  consent  signed  by  James  Davis 
was  to  convey  to  Catherine  Davis  his  quit- 
claim interest  in  the  undivided  one-half  of  the 
homestead;  and  we  must  further  decide  that 
such  conveyances  took  effect  at  once.  If  it  is 
to  take  effect  only  upon  the  death  of  either  of 
the  makers.  It  is  testamentary  in  Its  nature, 
and  not  a  conveyance.  If  it  is  to  pass  a  pres- 
ent interest,  although  Its  possession  and  en- 
joyment may  not  accrue  until  some  future 
time,  it  Is  a  conveyance  of  contract  See 
Reed  v.  Hazleton,  37  Kan.  321,  16  Pac.  177. 
if  we  determine  that  Mr.  and  Mrs.  Davis  di- 
vested themselves  of  their  estate  in  entirety, 
and  became  owners  of  the  homestead  as  ten- 
ants in  common.  It  should  clearly  appear  that 
they  did  so  by  regularly  executed  convey- 
ances, or  by  a  contract  legally  entered  into  be- 
tween them.  There  is  no  contention  that 
there  is  any  conveyance  other  than  the  will 
of  Catherine  Davis  and  the  consent  of  James 
Davis. 

We  must  establish  these  Instruments  as  con- 
veyances of  their  estates  In  entirety  upon  the 
theory  that  the  will  and  consent  are  a  con- 
tract between  them,  by  which  each  agrees  to 
change  the  estate  from  an  estate  In  entirety 
to  tenants  In  common.  We  fall  to  see  how  an 
analysis  of  the  will  and  consent  can  be  made 
more  favorable  to  the  claim  of  the  defendants 
in  error.  We  find  Mr.  and  Mrs.  Davis  in  pos- 
session of  their  homestead,  each  owning  an 
estate  in  entirety  In  the  same.  Surely,  a  per- 
son's title  to  his  property  or  his  rights  or  es- 
tate ttaerdn  cannot  be  divested  except  by  some 
process  of  law,  or  by  some  contract  between 
him  and  another.  Interpreting  the  .will  and 
consent  as  a  contract,  we  find  James  Davis 
and  his  wife  each  seised  of  an  estate  for  life 
and  a  contingent  estate  In  fee  simple  in  the 


homestead.  In  section  2  of  the  will,  Mrs. 
Davis  first  assumes  that  she  owns  an  interest 
which  she  does  not  own,  and  then  bequeaths 
James  Davis  a  life  estate  in  the  homestead 
and  all  the  household  furniture  therein.  In 
section  3,  she  bequeaths  all  of  her  property  to 
Matilda  Johnson,  including  her  interest  In  the 
homestead  and  all  the  household  furniture 
contained  there,  subject  to  the  life  estate  of 
Mr.  Davis.  When  James  Davis  signed  the 
consent,  which  he  did  In  the  presence  of  two 
witnesses,  besides  the  one  whom  he  had  sign 
for  him,  as  he  was  unable  to  write.  It  must  be 
assumed  that  he  did  so  to  enable  his  wife  to 
bequeath  away  property  which  she  could  not 
otherwise  have  done,  as  Is  provided  in  para- 
graph 7239  of  the  General  Statutes  of  1880, 
which  reads  as  follows:  "No  man  while  mar- 
ried shall  bequeath  away  from  his  wife  more 
than  one-half  of  his  property,  nor  shall  any 
woman,  while  married,  bequeath  away  from 
her  hnsband  more  than  one-half  of  her  proper- 
ty. But  either  may  consent,  In  writing,  exe- 
cuted In  the  presence  of  two  witnesses,  that 
the  other  may  bequeath  more  than  one-half  of 
his  or  her  property  from  the  one  so  consent- 
ing." It  will  be  noticed  that  the  will  speaks 
of  "all  the  household  furniture"  In  the  home- 
stead, and  "aU  my  property,  of  every  kind  and 
nature,  both  real  and  personal,  •••  in- 
cluding all  my  interest  in  said  homestead." 
Mrs.  Davis  was,  at  least,  bequeathing  away 
from  her  husband  more  than  one-half  of  her 
household  furniture,  which  she  could  not  do 
without  his  consent,  executed  in  the  presence 
of  two  witnesses.  It  seems  more  reasonable 
to  us  to  suppose  that  he  signed  the  consent  to 
permit  her  to  do  this  than  It  does  to  suppose 
that  he  signed  it  to  permit  her  to  bequeath 
away  from  him  his  own  property,  to  wit,  his 
contingent  estate  in  fee  simple  In  the  home- 
stead. By  the  writing  Itself,  he  consents  to 
the  disposition  she  makes  of  her  property. 
There  Is  no  consent  or  authority  that  she  may 
bequeath  his  contingent  estate  in  fee  simple. 
The  will  bequeaths  Catherine  Davis'  interest 
In  the  homestead,  not  James  Davis'  Interest. 
Had  Catherine  Davis  survived  James  Davis, 
the  will  would  have  bequeathed  the  Interest 
of  Catherine  Davis,  which  would  have  been 
the  entire  estate  in  fee  simple.  James  Davis 
being  the  survivor,  Catherine  Davis  had  no 
descendible  interest,  and  the  defendants  in  er- 
ror took  no  interest  in  the  homestead  under 
her  win.  If  we  are  to  construe  these  transac- 
tions as  a  contract  between  Mr.  and  Mrs.  Da- 
vis, all  the  elements  of  a  contract  must  appear. 
Not  only  must  they  have  contracted  under- 
Btandingly,  and  their  minds  have  met  upon 
the  same  proposition,  but  a  consideration  must 
have  passed  between  them.  If  either  Is  to  re- 
ceive nothing,  we  cannot  construe  the  trans- 
actions as  a  contract.  Admitting  all  the  con- 
tentions of  the  defendants  in  error,  we  are  un- 
able to  discover  what  consideration  was  to 
pass  to  James  Davis.  Certainly  not  the  life 
estate.  It  was  already  his.  He  signed  the 
consent  to  permit  his  wife  to  bequeath  her 
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property,  \7blcb  Is  proTided  (or  by  statute,  and 
this  consent  imports  its  own  consideration; 
bnt,  wben  we  are  asked  to  construe  tbat  con- 
sent into  a  conveyance  of  an  interest  or  estate 
In  bis  property,  the  consideration  therefor 
must  appear.  James  Davis  did  not  recognize 
tbe  right  of  Matilda  Johnson  to  the  property, 
for,  wliile  be  was  in  possession  of  the  proper- 
ty, be  made  tbe  will  by  wtiicb  he  bequeathed 
and  deyised,  "in  fee  simple  absolute,"  all  the 
homestead  in  question  to  Mary  E.  and  Wil- 
liam M.  Wilson. 

It  is  claimed  that  James  Davis  acquiesced 
In  tbe  win  of  bis  wife,  by  gtving  up  the  house- 
hold goods  to  the  legatee,  and  that,  although 
be  lived  more  than  two  years  after  the  probate 
of  Mrs.  Davis'  will,  he  never  contested  the 
validity  of  it.  No  one  questions  the  validity 
of  tbe  will  now.  The  plaintiffs  in  error  have 
questioned  the  execution  of  the  consent  by 
James  Davis,  but  we  deem  it  unnecessary  to 
consider  that  point.  Tbe  judgment  of  tbe  dis- 
trict court  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  render  judgment  for 
tbe  defendants  below.  All  tbe  Judges  concur- 
ring. 

(8  Colo.  App.  663) 

FAHEY  et  al.  v.  PEOPLE. 
(Court  of  Appeals  of  (Colorado.  Nov.  9,  1886.) 
Recoonizasoes— Bond  to  Replevt  Fine— 
Vauditv. 
A  bond  with  sureties,  piven  by  the  defend- 
ant in  a  criminal  case,  conditioned  for  the  pay- 
ment, within  five  months,  of  the  fine  and  costs 
adjudged  against  bim,  and  taken  and  approved 
by  the  clerk  after  the  adjournment  of  court,  is 
not  a  recognizance  upon  which,  in  case  of  de- 
fault, execution  may  at  once  issue,  under  Gen. 
St.  1883,  i  9G6,  providing  that  the  defendant 
in  a  criminal  case  may  replevy  the  fine  and  costs 
by  entering  into  a  recognizance  and  sureties 
before  the  district  court  for  the  payment  of 
such  fine  within  fire  months,  which  recognizance 
shall  create  a  lien  on  the  real  estate  of  the 
priucipal  and  sureties,  and  authorizing  the 
clerk,  on  breach  tliereof,  to  issue  execution 
thereon  as  upon  a  judgment  of  the  court. 

Error  to  district  court,  Weld  county. 

Motion  by  Max  Wickborst  and  John  P. 
Klug,  as  sureties,  to  quash  an  execution  is- 
sued upon  a  bond  given  by  William  H.  Fahey 
to  replevy  a  fine  and  costs  adjudged  against 
said  Fahey  upon  conviction  for  stealing  cattle. 
From  an  order  denying  the  motion,  tbe  peti- 
tioners bring  error.    Reversed. 

Miller  &  Sayer,  for  plaintiffs  In  error.  By- 
ron li.  Carr,  Atty.  Gen.  (H.  N.  Haynes,  of 
counsel),  for  the  People. 

REED,  P.  J.  On  the  ad  day  of  December, 
1804,  WlUiam  H.  Fahey  was  found  guilty  of 
stealing  one  steer,  tbe  property  of  one  Gage, 
and  on  the  22d  day  of  December  was  sen- 
tenced to  pay  a  fine  of  $200,  and  costs  amount- 
ing to  something  more  than  $200;  the  whole 
amounting  to  $464.35.  After  the  adjournment 
of  court,  Fahey  attempted  to  r^levy  the  fine, 
and  for  tbat  purpose  executed,  with  Wick- 
borst and  Klug,  tbe  f<^lowing  bond: 


"Know  all  men  by  these  presents,  that  we, 
William  H.  Fahey,  principal  and  Max  Wick- 
borst and  Jc^n  P.  King,  sureties,  are  held  and 
firmly  bound  unto  the  people  of  tbe  state  of 
Colorado  In  tbe  penal  sum  of  four  hundred 
and  sixty-four  "/loo  dollars,  lawful  money 
of  tbe  United  States,  for  tbe  payment  of  wbicb 
well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administrators.  Joint- 
ly, severally,  and  firmly.  Witness  onr  bands 
and  seals  this  22d  day  of  -  Deceral>er,   A.  Di 

1894.  The  condition  of  tiie  above  obligation 
Is  such  that  whereas,  the  said  Wm.  H.  Fahey 
was,  at  the  November  term  of  tbe  district^ 
court  sitting  In  and  for  Weld  county,  CJolo- 
rado,  A.  D.  1804,  convicted  of  the  crime  of 
larceny  of  live  stock,  and  was  sentenced  by 
said  court  to  pay  a  fine  of  two  hundred  dol- 
lars and  tbe  cost  of  said  prosecution,  and 
stand  conmiitted  until  said  fine  and  costs  be 
paid.  Now,  if  the  said  Wm.  H.  Fahey  BbaB 
weU  and  truly  pay  said  fine  and  costs  within 
five  months  from  the  date  of  this  acknowl- 
edgment, then  the  above  obligation  to  be  void, 
otherwise  to  remain  In  full  force  and  effect. 
William  H.  Fahey.  {8eal.l  John  P.  Klug. 
[Seal.]    Max  Wickborst.    [Seat] 

"Taken  and  approved  by  me  at  my  office 
this  22d  day  of  December,  A.  D.  1894.  Jc^n 
B.  Cooke,  Clerk  of  District  Court,  Weld  Coun- 
ty, Colorado." 

After  the  approval  and  acceptance  of  tbe 
bond,  Fnhey  was  released.  The  fine  and  costs 
not  having  been  paid,  after  the  expiration  of 
five  months  an  execution  was  issued,  levied 
upon  tbe  real  estate  of  Klug,  the  surety,  and 
the  land  advertised  for  sale.    On  August  5t 

1895,  plaintiffs  In  error  filed  the  following  mo- 
tion to  quash  the  execution:  "Motion  of  Max 
Wickborst  and  John  P.  Klug  to  recall,  sup- 
press, and  quash  the  said  execution,  and  to 
release  and  vacate  tbe  levy  of  said  execution 
upon  tbe  lands  and  premises  of  John  P.  Klug. 
and  enter  such  release  ot  record.  Filed  Aug. 
5tb,  A.  D.  1893:  First,  for  defect  appearing 
on  tbe  face  of  said  execution;  second,  be- 
cause the  said  execution  was  Improvidently 
and  lUegaliy  Isstied,  and  Issued  In  violation  of 
law;  third,  because  the  said  execution  was 
not  Issaed  upon  any  bond  undertaking  to  ob- 
ligation Judicially  forfeited  pursuant  to  auy  or- 
der of  any  court;  fourth,  because  the  said  exe- 
cution was  not  Issued  upon  any  recognizance 
entered  Into  before  any  court,  nor  was  the 
same  issued  upon  any  Judgment  against  the 
said  Max  Wickborst  or  John  P.  King,  or  ei- 
ther of  them;  fifth,  because  no  recognizance- 
of  record  was  ever  entered  into  before  court 
by  either  tbe  said  John  P.  Klug  or  Max  Wick- 
borst; sixth,  tiecfluse  aay  sale  made  under 
said  execntlon  of  the  lands  or  the  property  of 
said  J<dm  P.  Klug  will  operate  as  a  cloud  up- 
on tbe  title  to  such  lands  or  property  of  said 
John  P.  Klug;  seventh,  because  tbe  said  John 
P.  King  and  Max  Wlekhorst  are  entitled  to 
their  day  In  court  before  being  Involuntarily 
divested  of  any  of  their  property;  elgbtb,  for 
other  good  and  sufficient  reasons."    And  with 
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aucb  motion  was  filed  the  affidavit  of  King, 
supposed  to  be  In  support  of  It.  The  affidavit 
was  regarded  as  of  no  importance  at  the  time, 
»nd  of  no  Importance  in  determining  the  ques- 
tion presented.  The  motion,  to  recall  and 
ijuash  the  execution  was  denied,  and  from  such 
Judgment  error  was  prosecuted  to  this  court. 

The  case  has  been  ably  and  carefully  ar- 
jued  by  counsel  of  both  parties;  It  seems, 
annecessarily  so,  considering  that  there  Is 
but  one  apparently  very  simple  question  in- 
TOlved.  In  the  elaborate  and  carefully  pre- 
pared argument  of  the  learned  attorney  gen- 
eral the  bond  In  question  and  a  recognizance 
entered  of  record  in  court  are  contended  to 
be  legally  identical,  and  subject  to  the  same 
method  of  procedure,  or  at  least  that  the 
difference  in  the  two  Is  so  slight  that  In  the 
printed  argument  it  Is  discussed  as  follows: 
"The  foregoing  makes  It  manifest  that  plain- 
tiffs In  error  seek  to  escape  liability  under 
an  obligation  which  they  voluntarily  assum- 
ed, and  the  full  benefits  of  which  their  prin- 
cipal has  enjoyed  upon  a  bare  technicality. 
They  contend  that  the  recognizance  should 
have  been  read  aloud  to  the  recognizors  in 
open  court,  with  their  hands  uplifted,  and 
that  they  should  have  verbally  assented 
thereto.  Because  this  perhaps  was  not  done, 
but.  Instead  of  that,  the  necessary  obligation 
was  reduced  to  writing,  and  signed  and  seal- 
ed by  them,  and  filed  with  the  clerk  on  a 
Juridical  day,  though  perhaps  a  few  minutes 
after  the  adjournment  of  the  court,  ft  Is  seri- 
ously urged  that  they  can  escape  all  liabili- 
ty. To  our  minds,  this  Is  reducing  a  techni- 
cality to  the  thinness  of  a  spider's  web."  I 
cannot  agree  with  the  learned  attorney  gen- 
eral that  the  difference  between  the  two  Is 
merely  technicaL  I  regard  It  as  radical  and 
fundamental.  It  is  admitted  In  argument 
that  the  attempted  proceeding  to  replevy  the 
fine  and  costs  was  by  the  bond,  that  it  was 
done  with  the  clerk  after  the  adjournment, 
and,  after  admitting  the  slight  irregularity, 
contends  that  the  legal  identity  of  the  bond 
with  the  statutory  recognizance  was  such 
that,  upon  the  default  of  the  obligors  in  the 
bond,  an  execution  could  legally  issue  upon 
It  without  a  judgment.  The  legal  difference 
between  a  simple  bond  for  the  future  pay- 
ment of  money,  executed  by  sureties,  and 
under  seal,  deposited  with  the  clerk  of  the 
court,  and  placed  on  file,  and  a  statutory 
recognizance  In  criminal  proceedings.  Is  so 
marked  and  well  defined  that  we  should  hes- 
itate to  discuss  It,  were  It  not  for  the  argu- 
ment of  the  learned  counsel  for  defendant 
In  error.  The  replevying  of  a  Judgment  for 
a  fine  and  costs  Is  purely  statutory,  and  only 
in  criminal  proceedings  Is  a  provision  In- 
grafted upon  the  criminal  law  by  statute; 
and  as  In  any  other  criminal  proceedings,  as 
well  as  In  all  remedies  purely  statutory,  the 
strict  adherence  to  the  provisions  of  the 
statute  Is  necessary  to  the  validity  of  the 
proceeding,  any  departure  is  deemed  serious. 
It  will  not  do  to  say  that  something  "like" 


can  be  substituted,  and  that  the  require- 
ments of  the  statute  will  be  complied  with. 
The  law  In  regard  to  the  replevy  of  flnet 
and  costs  is  the  following:  "It  shall  and 
may  be  lawful  for  any  person  or  persons 
convicted  of  any  criminal  offence  to  replevy 
the  Judgment  for  the  fine  apd  costs,  or  the 
costs  only,  when  no  fine  shall  be  imposed, 
by  such  convicted  person  or  persons,  with 
one  or  more  good  and  sufficient  freeholders 
entering  Into  a  recognizance  before  the  dis- 
trict court,  to  the  people  of  this  state,  for 
the  payment  of  such  fine  and  costs,  or  costs 
only,  within  five  months  of  the  date  of  the 
acknowledgment,  which  recognizance  so  tak- 
en Is  hereby  declared  valid  In  law,_  and  to 
create  a  Hen  on  the  real  estate  of  all  such 
persons  as  shall  acknowledge  the  same,  and 
upon  the  breach  thereof  the  clerk  hereby  au- 
thorized to  Issue  an  execution  against  the 
goods  and  chattels,  lands  and  tenements  of 
the  persons  who  entered  recognizance,  in  the 
same  manner  as  If  It  had  been  a  Judgment 
of  the  court,  which  execution  shall  be  col- 
lected In  the  same  manner  as  Is  prescribed 
In  the  foregoing  section.  No  scire  facias 
shall  be  necessary  previous  to  issuing  such 
execution."  Gen.  St.  1883,  |  966.  The  cog- 
nizance must  be  entered  Into  In  the  district 
court,  In  open  court.  Tl\e  clerk.  In  his  office, 
after  adjournment,  or  at  any  time.  Is  not  a 
district  court,  nor  Is  any  power  conferred 
upon  him  to  discharge  a  person  from  custo- 
dy or  allow  a  replevy.  A  recognizance  In 
open  court  is  a  solemn  confession  of  Judg- 
ment Individually  and  collectively,  to  be  en- 
forced at  the  end  of  five  months.  If  the 
money  remains  unpaid.  It  Is  entered  of  rec- 
ord, and  the  judgment  so  entered  Is  declared 
valid  in  law,  and  to  create  a  Hen  upon  the 
real  estate  of  all  such  persons  as  shall  ac- 
knowledge the  same  (confess  the  Judgtnent);' 
and  upon  default  the  clerk  is  authorized  to 
issue  an  execution  as  upon  any  other  Judg- 
ment of  record.  No  scire  facias  is  requtred, 
simply  for  the  reason  that  it  is  already  a 
Judgment  that  may  be  enforced,  and  no  pro- 
ceeding Is  necessary  to  reduce  It  to  a  Judg- 
ment. Compare  the  provisions  of  the  bond 
In  controversy  with  th^  requirements  of  a 
recognizance,  and  something  more  than  a 
technical  difference  Is  discovered.  The  word- 
ing of  a  recognizance  entered  iuto  in  open 
court  Is:  "Do  acknowledge  yourselves  to 
owe  and  be  Indebted  unto  the  people  of  the 
state  of  Colorado  in  the  penal  sum  of  •  ♦  • 
lawful  money  of  the  United  States,  to  be 
levied  of  your  and  each  of  your  goods  and 
chattels,  lands  and  tenements,  to  the  use  of 
said  people.  If  default  be  made  in  the  follow- 
ing conditions,"  etc.  It  was  already  a  Judg- 
ment that  could  be  enforced  under  the  pro- 
visions of  the  statute  providing  for  It.  The 
other— the  bond  in  controversy— was  the  or- 
dinary bond  for  the  payment  of  money  upon 
which,  in  case  of  default,  It  was  necessary 
to  issue  process  bringing  the  parties  in.  If 
necessai7,  an  adjudication,  and  an  entry  of 
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Juilgment,  before  an  execution  could  issue; 
^Dd  an  attempt  to  substitute  and  use  it  as 
a  statutory  recognizance  in  a  criminal  case 
did  not  change  its  character.  I  can  find 
no  authority,  nor  any  decided  case,  where 
an  execution  was  allowed  to  be  enforced 
against  the  esta.te  of  bondsmen  on  this  sort 
of  a  contract  without  their  being  allowed  to 
defend,  or  au  entry  of  Judgment.  "A  recog- 
nizance is  an  obligation  of  record  entered 
into  before  a  court  or  officer  duly  authorized 
for  that  purpose,  with  a  condition  to  do  some 
act  required  by  law  which  Is  therein  speci- 
fied." 1  Bouv.  Inst.  264;  Jacob,  Law  Diet.; 
2  Bl.  Comm.  341,  465;  State  v.  Walker,  50  N. 
H.  178.  "A  recognizance  differs  from  a  bond 
in  this:  Ihat  while  the  latter,  which  is  attest- 
ed by  the  signature  and  seal  of  the  obligor, 
creates  a  fresh  or  new  obligation,  the  former 
is  an  acknowledgement  or  record  of  an  al- 
ready existing  debt."  State  v.  Crippen,  1 
Ohio  St.  401;  State  v.  Daily,  14  Ohio,  91; 
People  V.  Kane,  4  Denio,  535.  "But  the  prin- 
cipal difference  between  the  two  forms  of 
obligation  lies  In  the  fact  that  a  recognizance 
Is  a  matter  of  record  in  the  nature  of  a  con- 
ditional Judgment,  and  is  proceeded  upon  by 
scire  facias  or  summons."  Bespublica  t. 
Oobbett,  3  Dall.  475.  Our  statute  is  excep- 
tional, and  differs  from  the  statutes  of  near- 
ly all  the  states.  Although  the  recognizance 
is,  as  in  all  cases,  a  conditional  judgment 
until  default,  in  nearly  all  the  states  it  is 
necessary  to  enter  the  default  and  a  Judg- 
ment upon  which  a  scire  facias  issues  to  the 
obligors  to  appear  and  show  cause  why  the 
judgment  should  not  be  final.  By  our  stat- 
ute, upon  default  the  judgment  becomes 
final,  and  no  proceeding  by  scire  facias  Is 
required.  Whether  default  and  final  judg- 
ment should  be  entered  of  record  before  the 
issuing  of  an  execution  we  shall  not  deter- 
mine. In  all  the  states  the  recognizance  en- 
tered of  record  is  so  far  a  Judgment  that 
scire  facias  is  the  proper  writ,  while  upon 
the  bond  in  controversy  for  the  payment  of 
money  at  a  future  time  no  one  would  pre- 
sume to  proceed  by  scire  facias,  but  would 
be  compelled  to  proceed  by  complaint  and 
summons,  as  upon  any  other  contract  or  ob- 
ligation. It  is  neeclless  to  say  that,  until, 
there  was  an  adjudication  and  a  judgment, 
no  execution  could  issue.  The  difference  in 
the  remedy  to  enforce  the  two  kinds  of  ob- 
ligations is  so  marked  that  no  attempt  should 
be  made  to  substitute  one  for  the  other. 
We  are  not  called  upon  to  decide  whether 
the  bond  was  absolutely  void,  or  one  that 
could  be  enforced  by  proper  proceedings; . 
consequently  shall  make  no  decision  upon 
that  point  If  the  parties  see  fit  to  proceed 
upon  the  bond,  the  question  can  be  adjudi- 
cated. The  issuing  of  the  execution  by  the 
clerk  was  unwarranted,  and  execution  Told. 
The  illegality  of  the  entire  proceeding  In  the 
attempt  to  replevy  the  fine  and  costs  appear- 
ed upon  the  record  and  files  and  the  cierk's 
entries,  and,  when  the  attention  of  the  court 


was  called  to  It,  the  execution  should  have 
been  quashed.  The  aflldavit  of  King  in  sup- 
port of  the  motion  to  quash  was  unneces- 
sary. Whether  it  was  or  was  not  regular 
and  proper  practice,  it  is  not  necessary  to 
determine.  It  is,  at  least,  a  novel  practice 
for  a  litigant  to  file  an  affidavit  to  show  what 
appeared  of  record  in  the  case.  At  any  rate, 
it  might  be  regarded  as  harmless.  The  exe- 
cution should  have  been  recalled  and  quasb- 
ed.  In  refusing  the  motion  the  court  erred. 
The  judgment  of  the  district  court  will  be 
reversed,  and  cause  remanded,  with  instruc- 
tions to  quash  the  execution.    Reversed. 


(8  Colo.  App.  5»> 
HORN   V.   CITIZENS'   SAVINGS   &   COM- 

MBIRCIAL  BANK  OF  DENVER. 
(Court  of  Appeals  of  Ck>lorado.  Nov.  9,  1886.) 
Replevin— Reqdisites  of  Valid  Jodovest. 
In  replevin,  where  both  parties,  by  tbfiT 
pleadings,  claim  the  right  to  possession  of  the 
property,  the  judgment  must  be  for  its  re- 
turn if  in  the  hands  of  the  defeated  party,  or 
for  its  full  value  where  possession  cannot  be 
had  (Civ.  Code,  §  227);  and  a  judgment  per^ 
mitting  the  party  in  possession  to  retain  it,  and 
establishing  a  lien  thereon  in  favor  of  the  other 
party  for  a  specified  amount,  is  not  responsive 
to  the  issues,  and  is  unauthorized  and  void. 

Appeal  from  district  comrt,  Arapahoe  county. 

Action  by  Simon  T.  Horn  agahist  Wallace 
Bruce  and  the  Citizens'  Savings  &  Comm«iclal 
Banlr  of  Denver,  Intervener.  From  a  judgment 
in  favor  of  mtervener,  plaintiff  appeals.  Mod- 
ified. 

Simon  T.  Horn,  hi  pro.  per.  R.  H.  Gilmope 
and  W.  W.  Anderson,  for  appellee. 

KEED,  P.  J.  On  August  21,  1894,  appellant 
brought  suit  against  Wallace  Bruce  to  obtain 
possession  of  cows,  horses,  milk  wagons,  farm- 
ing machiueiy,  and  utensils,  dairy  appliances, 
etc.,  constitatlng  the  property  of  the  "Bmc* 
Dairy,"  of  the  alleged  value  of  $5,000.  Plain- 
tiff claimed  title  to  the  property  by  purchase  from 
ChrisUana  Bruce,  July  9,  1894.  The  defendant 
claimed  title  by  a  chattel  mortgage,  alleging,  in 
his  answer,  default,  foreclosure,  and  purchase  at 
foredosnre  sale.  The  Bruce  mortgage  was  a  sec- 
ond mortgage,  and  was  so  expressed  in  it,  and 
was  subject  to  the  prior  mortgage  of  F.  W. 
Reed  &  Co.,  executed  by  Christiana  Bmce,  for 
$850,  with  interest  for  a  given  time  at  3  per 
cent,  a  month,  and  afterwards,  until  maturity, 
at  5  per  cent,  a  month.  The  note  secured  was 
by  Reed  &  O.  sold  and  assigned,  and  became 
tlie  property  of  the  appellee.  On  February  13. 
1895,  appcUee,  having  obtained  leave,  filed  its 
petition  of  intervention  in  the  suit  of  app^ant 
against  Bruce.  The  fdUowing  appears  of  recanl 
in  the  judgment  order  of  the  court:  "And  it  fur- 
ther appearing  that,  by  consent,  hi  open  court, 
no  evidence  should  be  required  on  the  part  of 
the  intervener  to  establish  the  facts  alleged  in 
its  petition,  because  the  same  had  tberetofc»« 
been  determined  by  the  verdict  of  the  Jury,  and 
judgment  thereon,  In  the  case  of  George  Brace 
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et  al.  V.  Frank  W.  Reed  et  aL,  heretofore  pending 
In  this  same  court,  In  the  same  division  theieof." 
A  trial  was  had  to  a  Jvay,  resulting  In  the  follow- 
ing verdict:  "We,  the  Juiy,  find  the  Issues  herein 
julned  for  the  plaintiff,  and  assess  his  damages  at 
the  snm  oi  eight  hundred  dollars,  and  that  he  is 
entitled  to  the  possession  of  the  property  in  contio- 
vergy."  The  court  required  the  plaintiff  to  remit 
the  damages  found  in  excess  of  $255,  which' was 
done  l^  consent  of  the  plaintiff.  Motion  for  new 
trial  was  overruled,  and  on  March  12,  1885, 
Judgment  was  entered  In  favor  of  appellant, 
against  Bruce,  as  follows:  "It  Is  ordered,  ad- 
judged, and  decreed  that  the  said  plaintiff  have 
and  retain  the  possession  of  the  goods  and  chat- 
tels in  controversy,  and  have  and  recover  from 
said  defendant  the  sum  of  $255,  and  his  costs  in- 
curred in  this  action;"  and  the  following  order: 
"And  let  the  Judgment  for  intervention  for  the 
sum  of  twelve  hundred  and  twenty-six  and  25- 
100  dollars  be  recorded  In  the  Judgment  book; 
and  let  said  hitervener  have  a  lien  upon  said 
property  for  said  amount."*  And,  on  the  same 
date,  the  following  Judgment  was  entered  of 
record;  "Wherefore,  by  vhrtue  of  the  law,  and 
by  reason  of  the  premises  aforesaid.  It  Is  ordered, 
adjudged,  and  decreed  that  said  Intervener  have 
and  recover  the  sum  of  $1,226.25,  together  with 
its  costs,  from  the  plaintiff  herein,  on  account 
of  the  lien  heretofore  established  against  the 
property  here  In  controversy  by  the  intervener 
herein,  and  that  it  may  have  a  lien  on  and  against 
said  property  thereof,  which  said  lien  shall  be 
discliarged  on  the  payment  of  the  stun  of  said 
$1,225.25,  together  with  the  costs  of  said  suit." 
Plaintiff  prayed  an  appeal,  and  perfected  It  by 
filing  an  appeal  bond  on  March  26,  1895.  The 
above  proceedings  were  had  at  the  January 
term,  1895,  of  the  district  court  On  the  29th 
day  of  April,  of  the  April  term,  1895,  applica- 
tion was  made  ex  parte  to  the  judge  at  cham- 
bers to  correct  the  Judgment  of  March  12th.  A 
form  of  order  and  entry  required  were  presented 
and  signed  by  the  Judge;  but  fearing  the  pro- 
ceeding was  irregular,  being  ex  parte  and  with- 
out notice,  a  notice  was  served,  and  on  May  3d 
the  following  motion  was  filed:  "Now  comes 
the  intervener,  and  moves  the  court  that  a  nunc 
pro  tunc  order  be  entered  by  the  court,  correct- 
ing the  Judgment  entry  filed  March  12.  1895, 
in  this  action,  so  that  the  same  wiU  correspond 
with  the  facts,  and  the  findings  and  decision  of 
the  court.  In  the  following  respects,  viz.  so  that 
It  will  appear  therein  that  the  intervener  had, 
before  said  entry  of  Judgment,  taken  possession 
of  the  property  described  in  the  complaint,  and 
that  the  said  intervener  had  the  right  of  posses- 
sion and  of  property  in  the  said  chattels,  as  pro- 
vided under  the  chattel  mortgage  described  in 
the  petition  of  Intervention,  and  that  the  plain- 
tiff might  redeem  the  said  property  by  paying 
the  intervener  $1,226.25,  Interest  and  costs  of 
suit."  On  May  IS,  1895,  the  court  sustahied 
the  motion  to  correct  the  Judgment  entry  of 
March  12tli,  and  made  the  following  order  and 
Judgment  entiy:  "And  now,  to  wit,  on  this  13th 
day  of  May,  A.  D.  1885,  the  same  being  one 
of  the  r^nilar  days  of  the  April  term  of  said 


court,  thts  cause  coming  on  to  be  heard  on  the 
motion  of  the  Intervener  to  correct  the  Judgment 
entry  as  made  herein  on  the  12th  day  of  March, 
A.  D.  1895,  so  as  to  have  the  same  conform  to 
the  Judgment  as  pronounced  by  the  court, 
•  •  •  and  it  appearing  to  the  court  that  ttie 
said  Judgment  entry  her^ofore  made  herein  as 
aforesaid  was  not  correct,  was  not  in  accordance 
with  the  findings,  and  did  not  correctly  set  out 
the  Judgment  as  pronounced  by  the  court  in 
said  cause,  it  is  therefore  ordered  that  the  said 
Judgment  entry  be  corrected  and  entered  nunc 
pro  tunc  as  of  the  date  of  March  12,  A.  D. 
1896,  so  as  to  read  according  to  the  Judgment 
entry  now  signed  by  the  Judge  of  this  division  of 
this  court,  as  follows:  •  ♦  ♦  Wherefore  it  is 
ordered  and  adjudged  that,  as  against  the  de- 
fendant, the  plaintiff  is  entitled  to  the  possession 
of  the  said  property  described  in  the  complaint, 
and  have  and  recover  of  the  defendant  the  sum 
of  $255  and  his  costs  incurred  in  this  acUoB 
against  the  defendant.  And  it  appearing  to  the 
court  that  this  court  had  heretofore  found  that 
the  chattel  mortgage  made  in  favor  of  F.  W. 
Reed  &  Co.,  under  which  the  said  intervener 
claims  tlie  rlgnt  to  the  iiossession  of  the  said 
chattels,  and  that  its  assignee  was  still  in  such 
possession,  by  reason  of  breaches  in  the  con- 
ditions of  said  cliattel  mortgage,  it  is  there* 
fore  ordered  and  adjudged  that  the  said  Interven- 
er and  its  assigns  retain  the  said  possession  until 
the  said  plaintiff  shall  pay  the  amount  of  tlie  in- 
debtedness due  on  the  said  chattel  mortgage, 
which  on  this  date,  March  13,  1895,  the  court 
find  to  be  ttie  sum  of  $1,226.25  and  costs  of  this 
action  incurred  by  the  saia  intervener;  and,  up- 
on payment  of  the  said  sum  by  the  said  plain- 
tiff, he  shall  be  entitled  to  the  possession  of  the 
said  chattels,  but  until  such  payment  the  said 
intervener  or  his  assigns  has  the  right  of  posses- 
sion and  of  property  in  the  said  chattels,  under 
the  terms  and  provisions  and  conditions  of  the 
said  chattel  mortgage." 

The  contention  of  appellant  is  based  upon 
the  action  of  the  court  In  entering  up  the  or- 
der and  Judgment  entry  of  May  13th,  in 
place  and  stead  of  the  Judgment  entered  on 
March  12tb.  It  Is  urged  (1)  that,  the  term 
having  expired,  the  Judgment  was  beyond  the 
control  of  the  court;  (2)  that,  the  Judgment 
entered  March  12th  not  having  been  vacated, 
the  Judgment  of  May  13th  was  void;  (3)  that 
the  court  had  no  power  to  enter  a  nunc  pro 
tunc  judgment;  that  such  action  could  be 
taken  only  when  there  had  been  a  delay  or  a 
failure  to  enter  the  judgment  at  the  time  it 
was  made.  Then  appears  a  claim  that  the 
petition  of  intervener  was  insufficient,  in 
substance,  to  warrant  a  Judgment  in  the  first 
instance. 

On  examination,  we  think  the  complaint 
sufficient  The  complaint  alleges  its  title  and 
right  to  the  possession  of  the  property,  a  de- 
mand for  the  possession  of  all  the  property 
from  Horn,  the  plaintiff,  and  a  refusal;  then 
prays  Judgment  against  both  plaintiff  and  de- 
fendant, and  for  the  poeeession  of  the  mort- 
gaged property,  "or  the  value  thereof  if  the 
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same  cannot  be  found  and  delivered  to  tbe  In- 
tervener." The  value  of  the  property  as  al- 
leged In  the  complaint  v^aa  $5,000.  The  an- 
swer of  the  defendant  Bruce  admitted  that 
to  be  the  value.  Consequently,  as  between 
those  two,  tbe  value  was  settled;  also,  as  to 
the  intervener  if  he  had  no  reason  to  attack 
it,  whldi  It  appears  he  had  not.  Section  227 
of  the  Civil  Code  Is  as  follows:  "In  an  ac- 
tion to  recover  the  possession  of  personal 
property,  judgment  for  the  plaintifC  may  be 
for  the  possession  or  .the  value  thereof,  in  case 
a  delivery  cannot  be  had,  and  damages  for 
the  detention.  If  the  prbperty  has  been  de- 
livered to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  de- 
fendant may  be  for  a  return  of  the  property, 
or  the  value  thereof  in  case  a  return  cannot 
be  had,  and  damages  for  tali.!ug  and  with- 
holding the  same."  The  judgment  entered 
was  a  void  jud^nnent  It  should  have  been 
for  the  possession  of  the  entire  property. 
Stevenson  v.  Lord,  15  Colo.  131,  25  Pac.  313; 
Smith  V.  Bauer,  9  Colo.  380,  12  Pac.  397; 
Rhoads  v.  Gatlln,  2  Colo.  App.  96,  29  Pac. 
1019.  The  action  was  replevin.  The  Judg- 
ment, to  have  been  operative,  must  have  been 
as  provided  in  the  Code.  The  finding  in  re- 
gard to  the  amount  due  intervener  was  cor- 
rect, and  fixing  his  liability  for  the  snrplns. 
Rhoads  v.  Gatlin,  supra.  The  statute  requir- 
ed the  judgment  to  be  the  return  of  tbe  en- 
tire property  when  in  the  hands  of  the  other 
party,  or  for  Its  full  value  If  the  possession 
cannot  be  bad.  There  is  no  statute  allowing 
the  possession  to  remain,  and  a  money  judg- 
ment to  be  entered  against  the  party  in  pos- 
session for  the  amount  found  due,  nor  was 
any  such  judgment  asked.  It  is  true,  the  or- 
der and  judgment  for  $1,226.25  provided  that 
Intervener  should  have  a  lien  upon  the  prop- 
erty. But  what  was  the  nature  of  the  lien, 
and  how  to  be  enforced?  Plaintiff  was  In- 
vested with  both  title  and  possession,  and  the 
intervener  was  given  a  lien  upon  bis  own 
property  In  the  possession  of  the  other  party. 
Such  was  the  judgment  entered  upon  tbe  spe- 
cific order  of  the  court.  The  judgment  en- 
tered March  12th  was  erroneous  and  void. 
But  with  the  verdict  and  the  stipulation  in  re- 
gard to  the  rights  of  the  intervener  we  have 
the  data  upon  which  the  proper  judgment  can 
be  entered;  and  it  should  have  been  entered 
on  March  12,  1805,  and  this  court  will  enter 
the  judgment  that  the  district  court  should 
have  entered  on  that  date:  "That  the  inter- 
vener (the  Citizens'  Savings  Bauli)  was  en- 
titled to  the  possession  of  all  the  property 
covered  by  Its  chattel  mortgage;  that  the 
amount  due  the  intervener  was  $1,226.25, 
with  interest  and  costs  of  suit;  and  that  it 
proceed  to  make  the  money  from  the  prop- 
erty; and  that  the  proceeds  of  such  prop- 
erty, after  paying  and  satisfying  such  debt, 
be  paid  by  the  Intervener  to  the  plaintiff, 
Horn;  and  that  any  property  remaining  un- 
sold after  payment  of  intervener's  debt  be  de- 
livered by  the  Intervener  to  the  plaintiff;  and 


that  the  plaintiff,  Horn,  have  Judgment 
against  tbe  defendant  Wallace  Brace  for 
S255  damages,  with  interest  and  costs  of 
suit,"  and  have  execution  therefor. 

We  are  relieved  from  the  necessity  of  dis- 
cussing and  deciding  the  question  of  the 
power  of  the  court  to  revise  and  correct  the 
judgment  on  tbe  13th  of  May,  and  enter  the 
Judgment  that  should  have  been  entered  on 
March  12th,  as  it  becomes  unimportant.  We 
will  simply  remark  tliat  tlie  judgment  of  May 
13th,  awarding  possession  of  the  property  to 
the  intervener,  was  radically  and  fundamen- 
tally different  from  tbe  verdict  and  the  judg- 
ment of  March  12tb,  awarding  tbe  posses- 
sion to  the  plaintiff;  and  as  the  latter  was 
the  judgment  appealed  from,  and  no  appeal 
was  taken  from  that  of  May  13tb,  we.  In  ef- 
fect, substantially  decide  tbe  questions  in- 
volved in  tbe  case  appealed  to  this  court  We 
are  still  unable  to  undeistand  what  appellant 
appealed  from,  and  why  be  is  in  this  court 
The  judgment  In  the  suit  against  Bruce  was 
in  bis  favor.  The  damages,  in  excess  of 
$255,  were  remitted  with  his  consent.  The 
amount  due  to,  and  the  rights  of,  tbe  inter- 
vener, were  fixed  by  tbe  stipulation  to  which 
he  was  a  party.  As  modified  above,  the 
judgment  of  the  district  court  of  March  12th 
wlU  be  affirmed.     Modified  and  affirmed. 


«  Colo.  App.  511) 

ANDERSON  et  al.  v.  UNION  PAC,  D.  & 

G.  RY.  CO. 
(Court  of  Appeals  of  Colorado.  Nov.  9,  1896.) 
IsjtiRT  TO  Employs  —  Neolioesce  —  Evidence. 
Mere  evidence  that  deceased,  a  track  re- 
pairer, while  walking  outside  the  track,  in  the 
performance  of  his  duties,  was  fatally  injured 
by  a  large  lump  of  coal  which  fell  from  a  pass- 
ing train,  is  iiisufiicient  to  show  negligence  on 
the  part  of  the  company. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Gustaf  Anderson  and  another 
against  the  Union  Pacific,  Denver  &  Gulf  Itall- 
way  Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Walter  M.  Duff,  for  plaintiffs  in  emx.  Td- 
ler,  Orahood  &  Morgan,  for  defendant  in  arror. 

THOMSON,  J.  This  action  was  brought  by 
the  plaintiffs  in  error  to  recover  damages  for 
the  death  of  their  son,  Andrew  Gustafson. 
Tbe  complaint  charges  that  on  tbe  8th  day  of 
March,  1893,  Andrew  was  in  the  employ  of  the 
Denver  &  Rio  Grande  Railroad  Company  as 
roadbed  and  trade  repairer;  tliat  tbe  roadbed 
and  track  were  used  by  tbe  defendant  company 
under  contract  with  the  Denver  &  Rio  Grande 
Company;  that  the  roadbed  and  track  were 
kept  In  repair  by  the  latter  company  by  virtue 
of  that  contract;  that  on  that  day  Andrew, 
who  was  unmarried,  while  engaged  in  repair- 
ing the  roadbed  and  track,  stepped  from  the 
track  a  proper  and  suitable  distance  to  allow 
the  passage  of  an  approaching  train,  owned, 
run,  and  operated  by  the  defendant;   that  while 
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the  train  was  passing  a  limap  of  coal  fell  from 
the  tender  attached  to  the  engine,  striking  him, 
and  inflicting  injnries  upon  him,  from  the  ef- 
fects of  which  he  shortly  afterwards  died.  The 
answer  denies  the  allegatioos  of  the  complaint 
The  only  witness  to  the  accident  was  Peter 
Magnuson.  He  testified  that  he  was  working 
for  tlie  deceased,  who  was  in  the  employ  of  the 
Denver  &  Rio  Grande  Railroad  Company  as 
section  boss;  that  he  and  the  deceased,  In  the 
performance  of  their  duties,  were  walking 
northwardly,  cae  on  each  side  of  the  track,  and 
entirely  off  the  track,  when  a  train  .of  20  or 
30  cars  passed,  going  at  the  rate  of  15  or  18 
miles  an  hour;  that  when  the  train  bad  passed 
a  noise  from  the  other  side  of  the  trade  at- 
tracted his  attention,  and  he  crossed  the  track 
and  found  the  deceased  lying  upon  the  ground, 
groaning;  that  witness  asked  him  what  was 
the  matt^',  and  he  replied  that  a  lump  of  coal 
fell  from  the  engine  and  struck  him  in  the 
stomach,  and  that  he  would  die;  that  he  was 
lying  8  or  9  feet  from  the  trade,  and  a  lump 
of  coal  of  about  16  pounds  weight  was  lying  a 
foot  from  him;  that  his  watch  was  knocked 
out  of  his  podeet,  and  was  lying  alongside  of  his 
hat;  that  the  injury  was  received  about  4 
o'dodc  In  the  afternoon  of  March  Stb,  and  on 
the  morning  of  the  10th  he  died.  It  was  ad- 
mitted by  the  defendant  that  the  train  was  be- 
ing managed  and  operated  by  its  employes,  and 
that  the  portion  of  the  roadbed  and  track  where 
the  accident  occurred  was  used  by  it  and  the 
Denver  &  Rio  Grande  Company  under  con- 
tract between  It  and  the  latter  company.  The 
relationship  between  the  plaintiffs  and  the  de- 
ceased was  proved.  When  the  plaintiffs  rested 
their  case,  the  court,  on  motion  of  the  defend- 
ant, gave  judgment  of  nonsuit  against  the 
plaintiffs,  and  the  cause  is  In  this  court  by  writ 
of  error. 

The  question  Is,  was  there  sufficient  evidence 
to  sustain  a  verdict  for  the  plaintiffs,  if  the 
case  had  been  submitted  to  the  jury?  If  there 
was,  it  was  the  duty  of  the  court  to  submit  it. 
If  there  was  not,  the  nonsuit  was  proper.  The 
canse  of  the  injury  to  the  deceased  was  prob- 
ably a  lump  of  coal  hurled  from  the  tender. 
At  least,  we  think  the  evidence  was  sufficient 
to  go  to  the  Jury  on  that  question.  But  upon 
the  question  of  negligence  of  the  defendant  or 
its  employes  there  seems  to  have  been  no  evi- 
dence whatever.  Mere  proof  that  thef  accldrait 
occurred  is  not  enough.  In  a  case  like  this, 
negligence  must  be  proved.  At  least,  some 
facts  must  appear  from  which  it  la  a  legitimate 
inference.  For  aught  that  appears,  the  coal 
may  have  been  safely  and  securely  deposited  in 
the  taider  at  first,  and  this  lump  loosened  from 
the  mass  by  the  roughness  of  the  track  over 
which  the  train  had  passed.  To  throw  the 
lump  eight  or  nine  feet  from  the  track,  there 
must  have  been  some  propulsive  force,  sudi  as 
a  sharp  curve  in  the  road,  whteh  the  engine 
was  roimdlng  at  the  time,  because,  if  It  was 
inssing  over  a  straight,  smooth  track,  the  lump 
would  not  have  Ijeen  affected  by  any  force  ex- 
cept that  of  gravity  and  the  forward  motion  of 


the  train,  and  would  simply  have  fallen  by  the 
side  of  the  track.  No  lateral  motion  could 
have  been  Imparted  to  It.  On  this  portjon  o^ 
the  road  the  dischai^e  of  cool  from  the  tender 
may  have  been  of  frequent  occurrence,  and  ow- 
ing to  a  curved  or  crooked  roadbed,  constructed 
to  conform  to  the  t<^x)giaphy  of  the  country,  or 
/or  some  other  reason,  may  not  have  been  pre- 
ventable by  ordinary  care  or  prudence.  That 
coal  wajs  frequently  thrown  from  the  tender  In 
this  way  may  have  been  well  known  to  the 
deceased.  In  which  case  it  was  plainly  his  duty, 
when  the  train  passed,  to  stq?  a  sufficient  dis- 
tance to  one  side  to  be  out  of  the  reach  of  dan- 
ger. The  evidence  does  not  disdose  a  single 
circumstance  from  which  It  could  be  Inferred 
that  the  defendant  was  in  fault.  The  bare 
fact  appears  that  a  lump  of  coal  was  thrown 
from  the  tender,  and  that  it  struck  the  de- 
ceased. All  dse  is  left  to  conjecture.  The 
naked  fact  proven  gives  rise  to  no  presumption, 
and  a  verdict  against  the  defendant  upon  that 
alone  would  not  be  sustained.  The  court  could' 
not  well  do  otherwise  than  grant  the  nonsuit 
asked,  and  the  Judgment  must  be  affirmed.  Af- 
firmed. 


(8  COIo.  App.  524) 
PARRBLL  V.  PEOPLE. 
(Court  of  Appeals  of  Colorado.  Nov.  9,  1890.) 
Failcrb  to  Pbbvknt  Ckimb— Indictmbnt. 
An  indictment  under  Gen.  St.  §  701  (pro- 
viding that  "an  accessory  during  the  fact  is  a 
person  who  stands  by,  without  interfering  or 
giving  such  help  as  may  t>e  in  his  *  *  * 
power  to  prevent  a  criminal  offense  from  being 
committed  ),  which  merely  states  that  defend- 
ant, on  the  occasion  of  a  robiwry,  stood  by, 
without  interfering  and  without  giving  such 
help  as  was  in  his  power  to  prevent  its  com- 
inission,  and  fails  to  show  what  it  was  in  his 
power  to  do  without  pladng  himself  in  dan- 
ger, is  insufficient. 

Error  to  district  coiut,  Arapahoe  county. 
Lawrence  Fanell  was  convicted,  and  brings 
eiTor.     Reversed. 

H.  B.  Johnson,  for  plaintiff  in  error.  B.  L. 
Oarr,  Atty.  GfeiL  (Calvin  E.Reed,  of  counsel), 
for  the  People. 

THOMSON,  J.  The  plaintiff  In  error  was 
tried  and  convicted  np<m  the  following  indlci- 
ment:  "That  John  Doe,  whose  true  name  and 
a  description  of  whose  person  Is  to  the  said 
grand  jurors  unknown,  late  of  the  county  of 
Arapahoe,  aforesaid,  on,  to  wit,  the  twenty- 
sixth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five,,  in  the 
county  of  Arapahoe  aforesaid.  In  the  state  of 
Colorado,  In  and  upon  one  Katie  Hebard,-  in  the 
I>eace  of  the  pe<^e  then  and  there  being,  fe- 
loniously and  violently  did  make  an  nssnuU, 
and  her,  the  said  Katie  Hebard,  in  bodily  fear 
and  danger  of  her  life  then  and  there  feloniously 
did  put  and  place,  and  one- breastpin,  with  dia- 
mond setting,  of  the  value  of  five  hundred  dol- 
lars, and  one  pair  of  earrbtgs,  with  diamond  set- 
ting, of  the  value  of  three  hundred  and  fifty 
dollars,  of  the  goods  and  chattels  of  the  said 
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Katie  Hebard,  from  the  i^ersoa  and  against  the 
will  oC  the  said  Katie  Hebard  then  and  there, 
feloniously  and  violently,  by  foree  and  intimida- 
tion, did  rob,  seize,  steal,  take,  and  carry 
away;  and  that  Lawrence  Farrell,  upon  the 
day  and  year  aforesaid,  and  during  the  commis- 
sion of  the  said  offense,  in  manner  and  form  as 
aforesaid,  at  the  county  of  Arapahoe,  aforesaid, 
unlawfully  and  feloniously  did  then  and  there 
stand  by,  without  Interfering  and  without  giv- 
ing such  help  as  was  then  and  there  in  his 
power  to  prevent  said  crime  of  robbery  from 
being  committed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of 
the  state  of  Colorado."  The  indictment  was 
framed  upon  the  following  statutory  provision: 
"An  accessory  during  the  tact  Is  a  person  who 
stands  by,  without  interfering  or  giving  such 
uelp  as  may  be  in  his  or  her  power  to  prevent 
a  cilmlnal  offense  from  behig  committed." 
Gen.  St.  f  701. 

Tlie  sufficiency  of  the  indictment  is  called  in 
question.  It  will  be  obsei-ved  that  the  charge 
against  the  defendant  Is  in  the  exact  language 
of  the  statute.  Where  the  statute  specifies  the 
act  or  acts  constituting  the  offense,  it  is  suffi- 
cient generally,  as  to  such  act  or  acts,  to  follow 
the  language  of  the  statute;  but,  where  the  acts 
constituting  the  offense  are  not  described  by 
the  statute,  they  must  be  set  forth  specifically. 
Johnson  v.  People,  US  HI.  99.  The  offense  hi 
this  case.  If  any  was  committed,  consisted,  not 
in  the  doing  of  an  act,  but  in  the  omission  to 
do  some  act.  The  statute  does  not  specify 
what  the  act  or  acts  are  the  failure  to  do 
which  makes  the  person  failing  an  accessory 
during  the  fact.  The  offense,  as  it  is  defined, 
consists  in  standing  by,  without  interfering  or 
givhig  such  help  as  may  be  in  the  power  of  the 
person  charged,  to  prevent  a  crime  from  being 
committed.  Language  could  not  well  be  more 
indefinite.  It  might  be  In  one's  power  to  pre- 
vent the  commission  of  a  crime,  but  he  might 
succeed  at  the  cast  of  his  own  life.  He  might 
be  ready  and  willing  to  interfere,  but  fail  to 
do  so,  because  he  has  reason  to  believe  that 
he  could  not  act  without  exposing  himself  to 
danger.  The  law  does  not  require  him  to  haz- 
ard his  personal  safety.  If  he  does  wliat  he 
can  without  endangering  himself,  he  is  guilt- 
less. The  Indictment,  in  merely  stating  that 
the  defendant,  upon  the  occasion  of  the  rob- 
bery, stood  by  without  interfering,  and  with- 
out giving  such  help  as  was  then  and  there  in 
his  power  to  prevent  the  commission  of  the 
crime,  does  not  charge  an  offense.  He  might 
have  possessed  a  power  to  do  something,  which, 
under  the  attendant  circumstances,  the  law 
would  not  require  him  to  exercise.  The  indict- 
ment should  show  what  it  was  in  his  power 
to  do  without  placing  himself  in  peril.  It 
should  set  forth  what  act  he  failed  to  do  which 
he  might  have  safely  done.  The  general  and 
comprehensive  language  of  the  charge  gave 
the  defendant  no  information  of  what  case 
against  him  the  prosecution  expected  to  estab- 
lish by  proof;   and,  in  preparing  his  defense. 


he  had  nothing  but  conjecture  to  guide  him 
It  Is  not  the  form  merely  of  the  indictment  that 
is  objectionable.  The  paper  is  substantially 
and  radically  defective,  and  the  failure  to  take 
the  objection  before  the  trial  did  not  waive  the 
defects.  There  are  other  palpable  errors  in  the 
record,  but  it  is  unnecessary  to  notice  them. 
The  insufficiency  of  the  indictment  is  fatal  to 
the  case,  and  the  Judgment  is  reversed.  Re- 
versed. 

(8  OdIo.  App.  5U) 

CRESWELL  V.  WOODSIDH   et  al. 

(Court  of  Appeals  of  Olorado.     Nov.  9,  1896.) 

Attachmbnt— Bond — Actios  on— Objectioss  to 
Complaint. 

1.  A  bond  by  defendant  In  attachment  con- 
ditioned for  redelivery  of  the  property  if  plain- 
tiff prevail  is  not  satisfied  by  redelivery  of  the 
property  in  a  depreciated  condition,  due  to  hia 
use  or  neglect  of  the  property, 

2.  Complaint  on  a  bond  by  defendant  in  at- 
tachment for  redelivery  of  the  property,  alleg- 
ing that  the  property  as  redelivered  was  worn, 
injured,  and  damaged,  by  wear  and  tear,  usage 
and  neglect,  sufiiciently  states  that  defendant 
was  in  fault  as  to  its  condition. 

3.  Complaint  on  bond  by  defendant  in  at- 
tachment, conditioned  for  redelivery  of  the 
property  if  plaintiff  recover  judgment  in  the  ac- 
tion, and  the  attachment  be  not  dissolved,  must 
allege,  not  only  that  plaintiff  recovered  judg- 
ment, but  that  the  attachment  was  not  dis- 
solved. 

4.  Objection  that  a  complaint  is  substantially 
defective  in  its  statement  of  a  cause  of  action 
may  be  made  for  the  first  time  in  the  appellate 
court 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  John  Creswell  against  A.  J. 
Woodside  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

C.  J.  Blakeney,  for  appellant.  Thos.  "W. 
Lipscomb  and  Geo.  L.  Hodges,  for  appellees. 

THOMSON,  J.  This  suit  was  brought  up- 
on a  forthcoming  bond  in  attachment.  The 
complaint  alleges  that  the  plaintiff,  on  the 
20th  day  of  May,  1892,  commenced  his  ac- 
tion against  C.  W.  Phelps  and  W.  D.  Pen- 
nock,  and  caused  a  writ  of  attachment  to  be 
Issued  In  aid  of  the  suit,  by  virtue  of  which 
writ  certain  personal  property  of  the  attach- 
ment defendants,  of  the  value  of  about  $700. 
was  levied  upon  and  seized;  that  thereupon 
the  attd.chment  defendants  procured  the  re- 
lease of  the  property  from  the  attachment, 
by  executing  a  bond  or  undertaking,  as  pro- 
vided by  the  statute,  with  the  defendants  as 
sureties,  conditioned  for  the  redelivery  of  the 
property  to  the  proper  officer  In  case  the 
plaintiff  should  recover  Judgment  In  the  ac- 
,tion,  and  the  attachment  should  not  be  dis- 
solved, and  for  the  payment  to  the  plaintiff 
of  the  value  of  the  property  in  default  of  such 
redelivery.  The  complaint  further  alleges 
that  the  plaintiff  recovered  judgment  against 
the  attachment  defendants,  but  that  default 
was  made  in  the  redelivery  of  the  property, 
in  that,  when  the  property,  which  consisted  of 
printing    material,    was    released    to    the    at- 
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fachment  defendants,  It  was  new  and  in 
good  condition,  wbereas  when  it  was  redeliv- 
ered, about  a  year  afterwards,  it  was  "worn, 
injured,  and  damaged,  by  wear  and  tear, 
usage  and  neglect,"  and  its  value  had  de- 
teriorated and  depreciated  to  the  amount  of 
$476.18.  Tbe  defendants  interposed  a  de- 
murrer to  tbe  complaint  on  tbe  expressed 
ground  tbat  it  did  not  state  facts  sufiSclent  to 
constitute  a  cause  of  action.  Tbe  demurrer 
was  sustained,  and,  tbe  plaintiff  declining  to 
amend,  final  judgment  was  entered  against 
him  for  costs,  from  wblcb  Judgment  be  bas 
appealed  to  this  court. 

The  only  question  for  determination  re- 
lates to  tbe  sufficiency  of  tbe  complaint.  It 
is  contended  in  behalf  of  tbe  defendants  that 
the  complaint  shows  upon  Its  face  that  the 
same  property  taken  In  attachment,  and  re- 
leased to  tbe  defendants  upon  tbe  execution 
of  tbe  bond,  was  by  them  redelivered  to  tbe 
proper  officer,  and  that  there  was  therefore  no 
breach  of  the  conditions  of  .the  bond.  The  alle- 
gation, however.  Is  tbat,  when  the  proi)erty 
was  delivered  to  the  defendants,  it  was  new  and 
In  good  condition;  and  when  it  was  redelivered 
by  them,  about  a  year  afterwards,  by  reason  of 
wear  and  tear,  usage  and  neglect,  it  was 
worn,  injured,  and  damaged,  and  its  value  de- 
preciated and  deteriorated,  so  that  tbe  plain- 
tiff sustained  damage  and  loss  in  a  consider- 
able sum.  The  same  articles  of  property  re- 
ceived by  tbe  defendants  seem  to  have  been 
returned  by  them,  and  perhaps  it  may  be  said 
that,  technically,  they  complied  with  the  con- 
ditions of  the  undertaking  In  tbat  particular; 
but,  as  tbe  property  was  returned  in  a  worn 
and  damaged  condition,  tbe  compliance  was 
only  technical,  because  tbe  bond  or  undertak- 
ing contemplated  tbe  return  of  tbe  property 
in  substantially  tbe  same  condition  in  which 
It  was  received.  A  return  of  property  worn 
and  damaged,  where  it  was  new  and  in  good 
condition  when  received,  although  nominally 
the  property  may  be  tbe  same.  Is  not  a  return 
of  substantially  tbe  same  property.  There  is 
a  difference  between  tbe  property  as  received 
and  the  property  as  returned,  wblcb  makes 
the  return  to  tbe  extent  of  tbe  depreciation 
In  value  fall  short  of  the  requirements  of  the 
undertaking.  If  tbe  depreciation  in  value  is 
due  tp  causes  beyond  the  control  of  tbe  cus- 
todian, then  there  is,  of  course,  no  liability 
on  tbe  undertaking;  but  if  it  is  tbe  result  of 
bis  use  of  tbe  property,  or  of  bis  negligence  In 
caring  for  it,  himself  and  his  sureties  must 
make  the  deflciency  good;  otherwise,  he 
might  utterly  destroy  its  value,  and,  by  rede- 
livery of  the  articles  released  to  blm  in  a 
worthless  condition,  defeat  not  only  the  plain- 
tiff's remedy,  but  the  very  purpose  for  which 
tbe  statute  authorizing  the  undertaking  was 
enacted.  Mr.  Wade,  in  tbe  course  of  a  dis- 
cussion of  tbe  question,  says:  "But  tbe  lia- 
bility of  tbe  obligors  is  not  extinguished  in 
every  instance  by  delivering  tbe  property,  as 
It  may  have  greatly  deteriorated  in  value,  ow- 
ing to  the  negligence  with  which  it  bas  been 


kept  during  the  pendency  of  the  action.  If 
chattels  are  wantonly  injured  or  destroyed,  or 
if  they  are  negligently  suffered  to  waste  or 
deteriorate  while  in  tbe  hands  of  tbe  de- 
fendant or  other  custodian  under  tbe  bond, 
tbe  obligors  may  be  held  to  answer  to  tbe 
amount  of  their  diminished  value.  But,  If 
tbe  loss  or  injury  is  without  fault  on  tbe  part 
of  those  who  bold  possession  by  virtue  of  the 
bond,  they  will,  as  we  have  seea,  be  exonerat- 
ed." 1  Wade,  Attachm.  |  198.  In  Yeiton 
V.  Slinkard,  85  Ind.  190,  the  court,  construing 
tbe  language  of  a  bond  in  replevin,  condi- 
tioned for  tike  return  of  tbe  property  If  a  re- 
turn should  be  adjudged,  said:  "A  return  of 
less  than  all  tbe  property  is  not  sufficient, 
and  a  return  of  what  is  nomlually  all  the 
property,  but  is  damaged,  worn  out,  and  de- 
cayed by  exposure  to  the  weather,  and  neglect 
and  bad  usage,  or  any  act  or  omission  of  tbe 
plaintiff,  Is  not  sufficient.  Tbe  statute  con- 
templates that  the  property  shall  be  returned 
substantially  as  it  was  taken." 

It  Is  objected,  however,  that  the  complaint 
does  not  show  that  tbe  defendants  were  la 
fault.  Tbe  allegation  is  that  the  property 
was  worn,  Injured,  and  damaged,  by  wear  and 
tear,  usage  and  neglect  As  the  property 
was  turned  over  to  tbe  attachment  defend- 
ants, presumptively  it  remained  In  their  cus- 
tody, and  presumptively  tbe  usage  and  neg- 
lect from  wliich  it  suffered  was  their  usage 
and  neglect.  Tbe  allegation  is,  we  concede, 
somewhat  general.  Upon  proper  motion,  the 
court  would  probably  have  ordered  tbe  plain- 
tiff to  make  it  more  specific,  but  the  objec- 
tion cannot  be  taken  by  demurrer. 

Tbe  remaining  abjection  to  tbe  complaint  is 
of  a  much  more  serious  nature.  The  bond 
was  conditioned  for  tbe  redelivery  of  tbe 
property  in  case  the  plaintiff  should  recover 
judgment  in  tbe  action,  and  the  attachment 
should  not  be  dissolved.  Tbe  attachment 
might  be  dissolved,  and  the  plaintiff,  never- 
theless, recover  judgment,  in  tbe  action.  If 
the  attachment  was  dissolved,  the  obligors 
upon  the  bond  were  discharged,  notwithstand- 
ing a  recovery  of  judgment  in  tbe  action. 
Hence,  in  order  to  state  a  cause  of  action 
against  tbe  obligors,  it  was  essentially  neces- 
sary to  state  that  the  attachment  was  not 
dissolved,  or  to  make  some  equivalent  state- 
ment. The  complaint  alleges  tbe  recovery  of 
judgment  by  tbe  plaintiff  against  the  attach- 
ment defendants,  but  as  to  what  became  of 
tbe  attachment  it  is  silent.  In  this  respect 
tbe  complaint  is  fatally  defective,  and  the 
demurrer  was  therefore  properly  sustained. 

Plaintiff's  counsel  complains  that,  In  the 
argument  of  tbe  demurrer  in  the  lower  court, 
counsel  for  the  defendants  confined  themselves 
to  tbe  objection  first  considered  by  us,  and 
tbat  they  make  the  point  tbat  tbe  complaint 
fails  to  state  that  tbe  attachment  was  not 
dissolved  for  the  first  time  in  this  court;  and, 
for  that  reason,  he  contends  that  they  ought 
not  to  be  heard  by  us  upon  this  objection. 
We  have  no  means  of  knowing  what  course 
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the  argument  upon  the  demurrer  took,  be- 
cause the  record  does  not  disclose  It;  but, 
where  a  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  ob- 
jection may  be  raised  at  any  time.  Civ.  Code, 
f  55.  The  defendants  did  not  need  to  demur 
at  all;  or,  having  demurred,  they  might  in  the 
argument  point  out  such  alleged  defects  as 
they  saw  fit,  or  they  could  have  submitted  the 
demurrer  without  argument.  Where  a  com- 
plaint Is  substantially  defective  in  its  state- 
ment of  a  canse.of  action,  the  point  may  be 
made  for  the  first  time  In  the  appellate  court 
We  must  a£9rm  the  Judgment.     Affirmed. 


(8  Colo.  App.  619) 

PEOPLE  V.  DISTRICT  COURT  OF 
ARAPAHOE  COUNTY. 
(Court  of  Appeals  of  Colorado.    Nov.  9,  1896.) 
CoVKT  OF  Appeals— Jurisdiction. 
The  court  of  appeals,  by  granting  one  con- 
victed a  writ  of  error,  and  granting  a  superse- 
deas on  condition  that  he  enter  into  a  recog- 
nizance in  a  certain  amount,  acquires  sole  ju- 
risdiction of  the  case,  so  that,  though  he  docs 
not  execute  a  recognizance,  the  district  court 
cannot  order  his  release  on  habeas  corpus. 

Petition  of  the  people  of  the  state  of  Colo- 
rado for  a  writ  of  certiorari  to  review  an  or- 
der of  the  district  court  of  Arapahoe  county. 
Order  set  aside. 

B.  L.  Carr,  Atty.  Gen.,  and  Calvin  E.  Reed, 
Asst  Atty.  Gen.,  for  the  People. 

THOMSON,  J.  Lawrence  Farrell  was  con- 
victed In  the  district  court  of  Arapahoe 
county  of  the  statutory  offense  of  being  ac- 
cessory during  the  fact  to  the  crime  of  rob- 
bery. After  his  conviction  and  sentence,  he 
lodged  in  this  court  a  transcript  of  the  rec- 
ord, a  bill  of  exceptions,  and  an  assigament 
of  errors,  and  applied  for  a  supersedeas, 
which  was  granted  upon  condition  that  he 
enter  Into  a  recognizance  to  the  people  of 
the  state  of  Colorado,  in  the  penal  sum  of 
$2,000,  conditioned  according  to  law,  with 
good  and  sufficient  sureties.  He  failed  to 
furnish  recognizance,  and  remained  in  the 
jail  of  Arapahoe  county.  In  the  custody  of 
the  sheriff.  He  afterwards  filed  in  the  dis- 
trict conrt  his  petition  for  a  writ  of  habeas 
corpus,  alleghig  that  the  sentence  of  that 
court  was  in  contravention  of  the  statute, 
and  void,  and  that  he  was  therefore  unlaw- 
fully restrained  of  his  liberty.  On  this  peti- 
tion the  writ  issued.  The  sheriff  made  re- 
turn that  he  was  holding  the  petitioner  by 
virtue  of  a  mittimus  from  the  district  conrt 
commanding  him  to  convey  the  prisoner  to 
the  jail  of  Ajrapahoe  county,  and  from  thence 
to  the  penitentiary  of  the  state  of  Colorado, 
and  setting  forth  the  suing  out  of  writ  of 
error  from,  and  the  granting  of  a  super- 
sedeas by,  this  court,  and  averring  that  the 
cause  was  pending  and  undetermined  in 
this  conrt.  The  petitioner  demurred  to  the 
return.    UiK>n  the  hearing  the  district  court 


sustained  the  demufrer,  and  ordered  that  tbe 
prisoner  be  forthwith  released  from  custo- 
dy, upon  his  entering  into  a  recognizance  In 
the  penal  su.-n  of  $500,  conditioned  for  his 
appearance  in  the  district  conrt  on  the  first 
day  of  its  next  regular  term,  and  from  day 
to  day  and  term  to'  term  thereafter,  etc.  He 
gave  the  bond  and  was  discharged  from  ens- 
tody.  Upon  proper  application,  and  showing 
made  of  the  foregoing  facts  by  the  attorney 
general,  this  court  ordered  the  sheiifif  to  ap- 
prehend the  petitioner,  talce  him  Into  custo- 
dy, and  confine  him  in  the  common  ja]|  of 
Arapahoe  county  until  the  further  order  of 
tJiis  court.  By  the  writ  of  error  and  super- 
sedeas, this  court  acquired  the  sole  jurisdic- 
tion of  the  case,  and  no  other  conrt,  in  any 
proceeding  or  upon  any  pretext,  could  law- 
fully interfere  with  its  order.  The  order  of 
the  district  court,  attempting  to  modify  the 
supersedeas  and  change  the  conditions  upon 
which  the  prisoner  should  be  released  from 
custody,  was  wholly  outside  of  its  jurisdic- 
tion and  void.  Tbe  order  will  be  set  aside 
and  for  naught  held. 


(8  Colo.  App.  497) 
PHENICIB  V.  POWELL. 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1898.) 
Appeal — Review — Evidekgk. 
A  verdict  on  conSicting  evidence  will  not 
be  disturbed  unless  it  was  the  result  of  bias, 
prejudice,  or  passion. 

Appeal  from  district  court,  Otero  county. 

Action  by  J.  W.  Phenicie  against  Emma  T. 
Powell,  administratrix  of  J.  M.  PowelL  There 
was  a  judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

A.  F.  Thompson,  for  appellant  James  Hoff- 
mlre,  for  appellee. 

BISSELL,  J.  Phenicie  filed  a  claim  In  the 
county  court  against  Mrs.  Powell,  the  admin- 
istratrix of  J.  M.  Powell,  deceased,  to  recover 
$181,  as  the  amount  due  from  the  decedent  to 
him,  on  the  basis  of  an  alleged  co-partnership 
theretofore  existing  between  the  plaintiff  and 
Powell.  After  the  matter  had  been  disposed 
of  in  the  county  conrt,  an  appeal  was  taken 
to  the  district  court  and  the  case  tried  before 
a  jury. 

A  good  many  questions  are  presented  in  the 
argument  and  on  the  appeal,  but  there  Is  only 
one  to  which  we  are  at  liberty  to  give  any  at- 
tention. The  case  was  heard  at  very  consid- 
erable length,  and  a  great  amount  of  testi- 
mony was  submitted  on  both  sides  to  establish 
and  refute  the  existence  of  a  co-partnership 
between  Phenicie  and  Powell.  According  to 
the  abstract  and  bill  of  exceptions  which  is 
certified  to  us,  there  was  no  exception  taken 
to  any  of  the  rulings  of  the  district  judge  made 
during  the  progress  of  the  trial,  and  the  only 
one  which  the  record  contains  is  that  ent««d 
on  the  overruling  of  a  motion  for  a  new  triaL 
Of  course,  the  only  substantial  question  this 
presents  is  as  to  whether,  on  the  case  made. 
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the  plaintiff  waa  entitled  to  a  judgment,  or 
whether,  on  the  other  hand,  the  jury  were  jUB- 
■Ufled  in  reaching  their  conclusion  that  the  de- 
fendant was  not  a  co-partner.  We  sliall  not 
«nter  into  a  discussion  to  justify  our  conclu- 
sions. It  has  many  times  been  ruled  In  the 
supreme  court  and  In  this  that  we  are  con- 
cluded by  the  verdict  of  the  jury  unless  we 
can  discover  that  the  jury  was  evidently  In- 
fluenced by  bias,  passion,  or  prejudice,  and 
we  are  satisfied  that  substantial  justice  has 
not  been  done  the  parties.  We  have  carefully 
examined  the  record,  and  we  are  unable  to  dis- 
cover that  the  Jury  acted  otherwise  than  from 
honest  motives,  and  upon  thorough  conviction 
u  to  where  the  truth  lay  as  between  the  con- 
tending witnesses.  There  is  enough'  evidence 
-to  support  the  verdict,  and  under  these  cir^ 
cnmstances  we  are  not  at  liberty  to  disturb  It 
Finding  no  errors  in  the  record,  the  judgment 
will  be  affirmed.     Affirmed. 


(8  Colo.  A.  493) 

OOLOUADO   PUBIi   &  IRON   CO.   v.   RIO 

GRANDE  SOUTHERN  R.  CO.  .et  al. 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1896.) 
Railroad  Companies — Constboctios  or  Roai>— 

Actios  fok  Matbrial8— Sopficikhoi  of 
Fbtitiox— Appbai. — Abstract. 

1.  In  an  action  against  a  railroad  company 
«lld  the  receiver  of  such  company  for  the  price 
of  materinls  furnished  by  plaintiff  for  the  con- 
-■trnction  of  the  road,  and  to  foreclose  a  lien  on 
the  road,  plaintiff  alleged  that  it  had  obtained 
leave  to  bring  the  suit,  and  prayed  judgment 
Against  the  railroad  company  for  the  sum 
named,  and  to  foreclose  its  lien.  Held,  that 
the  petition  showed  that  plaintiff  had  the  right 
to  bring  the  suit. 

2.  In  an  action  against  a  railroad  company 
and  a  receiver  of  such  company  for  materials 
fnrnished  by  plaintiff  for  the  construction  of 
the  road,  plaintiff  alleged  that  it  had  obtained 
leave  to  bring  tlie  suit  On  appeal  by  plaintiff 
from  an  order  sustaining  a  demurrer  to  its  com- 
plaint, defendants  were  given  leave  to  file  a  sup- 
plemental abstract,  which  contained,  wlien  filed, 
the  petition  for  the  appointment  of  the  receiver 
In  the  original  suit,  the  petition  for  leave  to  sue, 
and  the  order,  the  purpose  being  to  show  that 
plaintiff  had  no  right  to  sue  unless  it  could  e»- 
-tablish  its  lien.  Held  that,  as  a  demurrer  could 
not  be  sustained  by  matters  dehors  the  record, 
the  supplemental  abstract  could  not  be  consid- 
■ered. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  Colorado  Fuel  &  Iron  Com- 
fany  against  the  Rio  Grande  Southern  Rail- 
road Company  and  Eidward  T.  Jetfery,  receiv- 
■er  of  such  company.  There  was  a  judgmott 
In  favor  of  defendants  on  demurrer  to  the  com- 
platait,  and  plaintiff  appeals.    Reversed. 

D.  C.  Seaman,  for  appellant.  Wolcott  ft 
YaOe  and  H.  F.  May,  for  appellees. 

BISSELL,  J.  In  January,  189i,  the  Colora- 
do li^el  ft  Iron  Company  commenced  this  suit 
In  the  district  court  of  La  Plata  coimty  to  ot>- 
4ain  a  judgment  against  the  Rio  Grande  South- 
•«m  Railroad  Company  for  ^9,867.0S,  and  to 
foreclose  a  lien  on  the  road  for  materials  fur- 
nished   for   it*  «onstruction.     The   complaint 


was  demurred  to,  and  from  the  judgment  there- 
on in  favor  of  the  defendants  the  fuel  company 
prosecutes  this  appeal.  As  the  matter  Is  pre- 
sented In  argument  as  well  as  by  the  record, 
there  are  very  few  elements  of  the  pleading 
with  which  we  are  concerned.  The  corporate 
character  of  the  parties  was  stated.  The  plain- 
tiff averred  the  filing  of  the  lien  in  the  various 
counties  through  which  the  road  ran,  and  set 
out  a  copy  of  its  lien  statement,  which  showed 
the  furnishing  of  materials  between  the  20th 
of  August,  1892,  and  the  13th  of  June,  isas. 
The  great  bulk  of  all  the  iron  and  steel  fur- 
nished was  steel  rails,  which  were  delivered 
between  August  20  and  October  5,  1892.  Dur- 
ing the  same  year,  and  between  August  and 
November,  as  well  as  In  1893,  between  Feb- 
ruary and  June,  there  were  sundry  deliveries 
of  bar  iron  of  small  amounts  and  limited  val- 
ues. Out  of  a  total  account  of  $72,968.68,  the 
total  delivery  of  bar  iron  after  the  last  item  of 
steel  rails  had  been  furnished  only  amounts 
to  $91.57.  The  plainUff  set  up  that  It  had 
asked  and  obtained  leave  to  bring  this  suit, 
and  prayed  judgment  against  the  railroad  com- 
inny  for  the  sum  named,  and  to  foreclose  its 
lien.  The  plaintiff  afterwards  amended,  and 
alleged  that  the  materials  were  furnished  un- 
der two  or  more  contracts,  and  that  the  fur- 
nishing of  the  material  was  continuous.  The 
venue  of  the  cause  was  changed  to  Arapahoe 
county  on  the  defendants'  motion.  In  1895 
the  railroad  company  and  the  receiver  demur- 
red. 

Before  proceeding  with  the  discussion  of  the 
matters  legitimately  Involved,  we  must  dis- 
pose of  a  supplemental  transcript  which  has 
crept  into  the  record,  and  presents  matters 
with  which  we  have  nothing  whatever  to  do. 
Leave  was  given  the  appellees  to  file  It,  and  It 
Is  therefore,  In  one  sense,  properly  In  the  rec- 
ord, but  in  another  has  no  place  there.  This 
supplemental  abstract  was  filed  to  supply  a 
basis  on  which  to  rest  the  contention  that  the 
leave  which  the  court  granted  to  bring  the  suit 
did  not  confer  the  right  to  prosecute  It  to  judg- 
ment, unless  the  plaintiff  could  establish  a  lien, 
and  maintain  the  right  to  foreclose  it  The 
supplemental  abstract  contains  the  petition  for 
the  appointment  of  a  receiver  in  the  original 
suit,  the  petition  for  leave  to  sue,  and  the  or- 
der. We  do  not  understand  the  theory  on 
which  appellees'  counsel  insist  that  these  things 
are  regularly  before  us.  The  only  thing  we 
have  to  consider  is  the  right  of  the  plaintiff  to 
maintain  the  suit  on  the  complaint  which  was 
filed.  The  only  legitimate  question  thereby 
raised  is  whether  therein  a  cause  of  action  Is 
stated  which  may  be  maintained  against  either 
one  or  both  of  the  defendants.  Nothing  else 
is  presented.  The  supplemental  abstract  can- 
not be  very  aptly  described.  It  Is  more  nearly 
akin  to  what  Is  called  "Impertinence"  In  a^ 
equity  bill  than  any  other  legal  thing  with 
which  It  can  be  compared.  There  Is  no  known 
way,  80  far  as  our  experience  goes,  by  whicb 
a  demurrer  can  be  aided  by  matters  dehors  tb« 
jdeadlng.    A  motion  to  strike  this  supplemen. 
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tal  abstract  from  tbc  flies  was  not  disposed  of. 
The  motion  must  be  granted,  and  this  matter 
expunged  from  tbe  record.  The  same  course 
must  be  taken  with  what  the  appellant  filed 
In  answer  to  this  very  irregular  proceeding. 
The  record  will  then  stand  stripped  of  all  ver- 
biage, and  leave  us  free  to  consider  what  is 
alone  before  us,  and  that  is  the  suffidency  of 
the  complaint. 

Much  of  the  argument  Is  based  on  the  oral 
opinion  which  the  court  delivered.  These  opin- 
ions are  useful,  and  they  are  frequently  very 
clear  expositions  of  the  law.  But  they  are  In 
no  sense  conclusive.  We  can  only  look  to  the 
judgment  to  discover  whether,  according  to 
our  views,  there  was  a  proper  solution  of  the 
questions  presented.  In  the  present  case  we 
do  not  agree  with  the  trial  judge.  On  Its  face 
the  complaint  states  a  cause  of  action.  We  do 
not  undertake  to  say  whether  leave  was  grant- 
ed to  bring  the  suit,  nor  whether,  under  the 
order,  the  plaintiff  would  have  the  right  to 
prosecute  this  particular  suit  to  judgment 
against  the  railroad  company  for  a  sum  nam- 
ed, imless  the  right  to  foreclose  the  lien  was 
sustained.  This  we  are  unable  to  do,  because 
there  is  nothing  to  show  what  leave  was  given, 
except  as  It  Is  averred.  According  to  the  com- 
plaint, leave  was  granted  to  bring  this  suit. 
Unless  that  is  successfully  controverted,  the 
plaintiff  could  prosecute  the  suit  to  judgment, 
even  though  the  court  should  refuse  to  decree 
foreclosure.  We  are  not  prepared  to  say  that 
a  failure  to  obtain  leave  would,  in  any  event, 
be  pleadable  in  bar  to  the  action.  Under  some 
circumstances,  possibly,  the  receiver  could  re- 
strain the  plaintiff  from  proceeding,  and  there 
may  be  cases  which  hold  that  the  action  will 
be  dismissed  on  the  receiver's  application.  It 
is  not  a  universal  rule,  and  some  decisions  Inti- 
mate the  application  would  be  too  late  If  made 
after  the  defendant  had  moved  for  a  change 
of  venue  and  filed  a  demurrer.  The  right  to 
dismiss  is  treated  as  thereby  waived.  High, 
Rec.  c.  8,  subd.  5,  {  2^1;  Hubbell  v.  Dana,  9 
How.  Prac.  424.  Whether  this  be  or  be  not 
true,  the  complaint,  on  Its  face,  is  sut&clent. 
It  alleges  a  leave  granted.  In  the  absence  of 
a  showhig  to  the  contrary,  this  would  neces- 
sarily include  the  right  to  prosecute  the  stilt  to 
judgment  in  any  form  which  the  law  warrants. 
If  the  plaintiff  should  fall  to  establish  the 
Hen,  or  a  right  against  the  receiver,  the  suit 
might  be  dismissed  as  to  him,  and  judgment 
had  against  the  railroad  company;  or,  in  case 
of  a  failure  to  establish  the  lien,  the  proof 
might  possibly  warrant  a  judgment  against 
the  railroad  company  or  the  receiver  or  both. 
Therefore  the  demurrer  was  not  well  taken. 

The  fundamental  question,  had  the  fuel  com- 
pany acquired  a  mechanic's  lien,  and,  on  proof 
of  Its  allegations,  was  it  entitled  to  a  decree 
of  foreclosure?  is  stlU  undisi>osed  of.  We  do 
not  Intend  to  hold  the  lien  good,  nor  that  what 
was  done  necessarily  entitled  the  company  to 
a  lien.  We  cannot  determine  this  question. 
The  record  is  Insufficient.  The  complaint  al- 
leges that  all  the  materials,  both  the  rails  and 


the  bar  iron,  were  furnished  under  one  6r  more 
continuous  contracts  between  August,  1892, 
and  June,  1883.  If  this  be  the  fact,  and  the 
contract  provided  for  the  bar  iron  as  well  as 
the  steel  rails,  and  the  one  as  much  as  the 
other  was  delivered  thereunder,  we  cannot  now 
see  why  the  fuel  company  would  not  be  enti- 
tled to  a  lien  If  it  was  filed  in  good  time  and 
under  the  statute.  If  the  lien  be  adequately 
proven,  the  right  to  foreclose  it  as  against  all 
persons  who  were  not  prior  in  time  and  rl^t 
would  follow.  What  the  evidence  may  dis- 
close, what  the  terms  of  the  contract  may  be, 
or  at  what  conclusion  we  might  arrive  If  the 
case  had  been  tried,  and  all  the  facts  were  be- 
fore us,  we  cannot  declare.  The  plaintiff  has 
stated  a  case.  For  this  reason  we  shall  reverse 
the  judgment,  send  it  back,  and  permit  the 
parties  to  answer  as  they  may  be  advised,  and 
try  the  issue.  We  think.  In  any  event,  the 
plaintiff  bad  the  right  to  bring  suit  against  the 
railroad  company,  and  obtain  a  judgment  for 
the  amount  of  the  claim.  What  rights  would 
thereby  be  acquired  as  against  the  receiver,  or 
as  against  other  creditors,  we  do  not  state. 
Those  matters  are  not  before  us.  The  effect 
of  the  judgment  as  against  the  other  lien  hold- 
ers or  creditors  we  do  not  undertake  to  deter- 
mine. When  the  appellees  speak  of  the  ap- 
pointment of  the  receiver  as  an  incumbrance. 
It  is  a  misuse  of  terms,  and  of  no  significance. 
We  conclude  the_ district  court  erred  In  sustain- 
ing the  demurrer,  and  the  case  will  be  return- 
ed for  further  proceedings  in  conformity  with 
this  opinion.    Reversed. 


(9  Colo.  App.  6) 

SCHOOL  DIST.  NO.  1,  PITKIN  COUNTY. 

et  al.  V.  CARSON. 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1896.^ 

ScHOOW— PowEBS  OP  School  Boahb— UrscHAKOB 

OP  Teacher— Right  op  Taipatek 

— Injonctios. 

1.  Under  the  provisions  of  Gen.  St  $  3046. 
giving  to  school  boards  the  power  to  employ  and 
discharge  teachers.  Injunction  will  not  lie  at 
tite  suit  of  a  taxpayer  to  restrain  the  discharge 
of  a  teacher  with  or  without  cause. 

2.  A  teacher  employed  under  contract  to  teach 
for  a  given  length  of  time  has  an  adequate  and 
speedy  remedy  nt  law  for  a  violation  of  the  con- 
tract, precluding  him  from  maintaining  a  bill 
to  enjoin  his  arbitrary  discharge  by  the  school 
board. 

Appeal  from  district  court,  Pitkin  county. 

Bill  for  injunction,  brought  by  R.  B.  Oar- 
son  against  school  district  No.  1,  Pitkin  coun- 
ty, and  others.  From  an  order  making  the 
injunction  perpetual,  the  defendants  appeal. 
Reversed. 

Wm.  O'Brien,  H.  C.  Rogers,  and  Chas.  R. 
Bell,  for  appellants. 

REED,  P.  J.  One  George  E.  Rohrbaugh 
was  employed  as  a  fourth-grade  teacher  in  aj)- 
pellant  school  district.  He  administered  to 
one  Frank  Flynn  what  was  alleged  to  have 
been  an  unduly  severe  chastisement,  with  a 
leather  strap.    Complaint  was  made  by  the 
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parents  to  the  board  of  directors  of  the  lUs- 
trict,  who  Investigated  the  case  with  a  good 
deal  of  care,  considered  the  charge  at  two 
meetings  of  the  board,  at  both  of  which  Rohr- 
baugh  attended  with  his  friends,  and  defended 
against  the  charges.  As  is  generally  the  case, 
the  question  divided  the  community  of  the  dis- 
trict, and  both  the  Flynns  and  the  teacher 
had  quite  a  numl)er  of  adherents.  At  the 
second  meeting  of  the  board,  the  officers,  by  a 
vote  of  three  to  two,  decided  to  discharge  the 
teacher  at  the  expiration  of  30  days,  and  he 
was  so  informed;  whereupon  appellee,  alleg- 
ing himself  to  be  a  taxpayer  and  the  father 
of  a  Iwy  attending  that  branch  of  the  school 
taught  by  Rohrbaugh,  filed  the  complaint,  and 
brought  this  suit.  In  the  Interest  of  Rohrbaugh, 
asking  an  Injunction  restraining  the  board  of 
directors  from  discharging  Rohrbaugh,  or  In 
any  way  Interfering  with  him  In  bis  employ- 
ment as  a  teacher.  In  the  absence  of  the  dis- 
trict Judge,  application  was  made  to  the  coim- 
ty  Judge,  without  notice  to  the  other  party, 
and  a  temporary  injunction  obtained.  Ap- 
plication was  made  to  the  district  court  to  dis- 
solve the  injunction,  which  was  denied.  A 
trial  was  haid,  and  perpetual  Injunction  de- 
creed, and  an  appeal  taken  to  this  court. 
Much  testimony  was  Introduced  to  show  that 
the  action  of  the  board  was  prejudiced  and  ar- 
bitrary, Its  proceedings  Irregular,  and  the  dis- 
charge of  the  teacher  unwarranted.  Much 
counter  testimony  was  put  In  by  the  board. 

We  do  not  find  It  necessary  to  examine  the 
facts,  or  to  decide  upon  the  preponderance  of 
the  testimony  or  the  regularity  of  the  board's 
proceedings.  The  facts  stated  In  the  com- 
plaint were  insufflclent  to  warrant  equitable 
interference,  confer  Jurisdiction,  and  obtain  an 
Injunction.  If  the  teacher  was  employed  and 
under  contract  to  teach  a  given  length  of  time, 
and  he  was  arbitrarily  discharged,  without 
sufSclcnt  cause,  be  had  an  adequate  and 
speedy  remedy  at  law  for  the  violation  of  the 
contract.  By  statute,  the  board  of  school  di- 
rectors are  empowered  to  employ,  and,  for 
cause,  dlsdiarge,  teachers.  If  they  abuse  the 
discretion  vested  In  them,  and  diaehorge  with- 
out cause,  they  are  liable  In  damages.  The 
provision  of  Gen.  St.  i  3016,  re-enacted  In  Sess. 
Laws  1887,  p.  392,  Is:  "Every  school  board, 
unless  otherwise  provided  by  law,  shall  have 
power,  and  it  shall  be  their  duty,  to  employ 
or  discharge  teachers."  The  teacher  employed 
was  not,  as  supposed  by  the  learned  Judge, 
an  officer,  but  an  employ^  (In  the  language 
of  the  old  authorities,  a  servant),  whose  em- 
ployment and  discbarge  were  in  the  discretion 
of  the  board.  Nor  can  we  find  any  authority 
sustaining  the  position  of  the  court  that  a 
teacher  cannot  l)e  summarily  discharged  by 
the  board.  Nor  can  we  find  any  authority 
authorizing  and  requiring  the  board  to  become 
a  court  for  the  trial  of  charges  against  a  teach- 
er; that  he  should  be  summoned  to  appear, 
given  time  to  answer,  and  produce  testimony; 
that  he  has  a  right  to  appear  by  counsel,  cross- 
examine  witnesses,  etc.;  nor  "that  all  proceed- 


ings towards  his  dismissal  must  be  exercised 
In  accordance  with  the  recognized  principles 
of  law."  It  would  be  the  organization  of  a 
new  court,  without  any  authority  of  law.  The 
proper  conduct  and  administration  of  schools, 
and  the  good  of  the  public,  require  that  the 
board  should  have  the  power  of  summarily 
discharging  a  teacher  unfitted  for  l^e  position, 
and,  if  unfit,  his  retention  until  the  Judicial 
determination  was  reached  might  work  great 
harm.  I  express  no  opinion  in  regard  to  the. 
merits  of  this  case,  nor  whether  the  discharge 
was  proper  or  improper.  It  was  in  the  power 
and  discretion  of  the  board.  As  a  taxpayer  and 
patron  of  the  school,  all  that  the  complahiant 
could  require  was  that  the  school  should  be 
open,  under  the  charge  of  proper,  competent, 
and  qualified  Instructors,  as  provided  by  law; 
and  that  his  children  should  be  allowed  to 
attend,  and  afforded  equal  educational  facili- 
ties with  the  balance.  He  had  no  authority. 
In  law  or  equity,  to  compel  the  employment 
and  retention  of  a  particular  teacher.  If  such 
rights  were  recognized  and 'exercised  In  dif- 
ferent directions,  by  different  taxpayers  and 
patrons,  the  conduct  of  schools  would  be  Im- 
possible. Another  teacher  was  Immediately 
substituted  by  the  board,  and  there  was  no 
charge  that  she  was  not  properly  qualified  and 
eminently  fitted  for  the  position,  and  that  the 
child  of  complainant  was  not  receiving  all  the 
benefits  and  rights  to  which  It  was  entitled. 

The  law  as  to  Injunctions  In  this  class  of 
cases  Is  stated  In  2  Story,  Eq.  Jur.  {  055a,  as 
follows:  "The  question  has  been  made,  how 
far  a  court  of  equity  has  jurisdiction  to  Inter- 
fere in  cases  of  public  functionaries,  who  are 
exercising  special  public  trusts  or  functions. 
As  to  this,  the  established  doctrine  now  Is 
that,  so  long  as  those  functionaries  strictly  con- 
fine themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  the  law, 
this  court  win  not  Interfere.  The  court  will 
not  Interfere  to  see  whether  any  alteration  or 
regulation  which  they  may  direct  Is  good  or 
bad."  And  see  Frewin  v.  Lewis,  4  Mylne  & 
0.  25i;  Attorney  General  v.  Asplnall,  2  Mylne 
&  0.  613;  Auckland  v.  Board,  7  Oh.  App.  597; 
2  High,  InJ.  §  1242.  In  Thomas  v.  Supervis- 
ors, 56  III.  351,  complainant  filed  a  bill  to  re- 
strain defendants  fiom  removing  him  from  his 
"office  of  engineer  In  cuarge  of  the  heating 
apparatus  of  the  county."  The  allegations 
were:  "If  the  complainant  is  discharged  In 
this  summary  way,  his  reputation  as  a  me- 
chanic and  a  citizen  will  be  greatly  Injured, 
without  an  adequate  remedy;  *  •  ♦  and  If 
the  board  of  supervisors  do  proceed  to  carry 
out  their  threat,  and  discharge  complainant, 
they  Win  do  him  an  Irreparable  Injury."  This 
case  is  so  parallel,  and  the  opinion  of  Mr. 
Justice  Breese  so  terse,  emphatic,  and  brief, 
that  no  apology  is  necessary  for  inserting  It: 
"The  attempt  disclosed  by  this  record  to  exalt 
the  overseer  of  the  heating  apparatus  In  the 
basement  of  °  a  county  courthouse  Into  an 
officer,  and  claim  for  him  the  protection  of  a 
court   of   equity,   borders  on   the   ludicrous. 
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With  as  much  propriety  might  an  engine 
driTer  on  a  railroad  claim  protection  from  the 
comrt  when  he  has  received  notice  of  dismissal 
from  his  employment.  The  Idea  Is  preposter- 
ous, and  no  precedent  can  be  found  for  such  a 
proceeding  In  any  country,  state,  or  nation. 
If  appellant  had  made  a  contract  with  the 
board  of  supervisors,  which  they  have  violat- 
ed, the  courts  of  law  are  oi>en  to  him.  In  which 
he  cannot  fall  to  receive  the  full  measure  of 
redress  to  which  he  may  be  entitled."  -  In  the 
above  case  the  bill  was  by  the  employe,  in- 
stead of  taxpayer.  The  case  of  Schwier  v. 
ZlUke,  136  Ind.  210,  36  N.  B.  30,  was  almost 
an  exactly  parallel  case.  The  school  board 
hired  Jackson  to  take  charge  of  a  department 
in  the  public  school.  Then  one  Benham  was 
appointed  to  the  same  place,  and  as.sumed 
and  entered  upon  the  duties.  The  bill  was  by 
taxpayers  and  patrons  to  enjoin  the  discharge 
of  Jackson.  A  demurrer  was  sustained  to  the 
complaint,  and  the  judgment  affirmed  in  the 
supreme  court  In  the  opinion  it  is  said:  "If 
Jackson,  with  whom  the  board  made  a  con- 
tract, could  not  enjoin  such  board  from  dis- 
missing him,  and  employing  another  in  his 
stead  to  teach  the  schools  in  the  town  of  Bates- 
ville.  It  Is  difficult,  if  not  impossible,  to  per- 
ceive how  these  appellants  can  perform  that 
feat  for  him.  To  permit  them  to  do  so  would 
be  to  permit  that  to  be  done  by  indirection 
which  could  not  be  done  directly.  It  Is  now 
80  well  settled  that  a  person  cannot  be  en- 
joined from  violating  a  contract  for  personal 
services  when  such  contract  contains  no  nega- 
tive stipulations  th.it  It  seems  not  to  be  an 
open  question," — citing  numerous  authorities. 
See,  also.  Case  of  Mary  Clark,  1  Blackf.  122. 

In  Lawson,  Rights,  Rem.  &  Prac.  §  2595, 
it  is  said:  "Contracts  for  work  and  labor  or 
for  personal  services  or  personal  skill  or  at- 
tention will  not  be  enforced;  nor  will  the  put- 
ting an  end  to  such  contracts,  or  dismissing  a 
servant  or  employe,  be  restrained."  See,  also, 
Delahanty  v.  Warner,  75  111.  185;  McCrea  v. 
School  Dist.;  145  Pa.  St.  550,  22  Atl.  1040; 
State  V.  McGarry,  21  Wis.  502;  Trimble  v. 
People,  10  Colo.  187,  34  Pac.  981;  People  v. 
Martin,  19  Colo.  riCit,  36  Pac.  543. 

It  follows  that  the  complainant  had  no 
ground  for  equitable  relief;  that  the  court 
was  without  jurisdiction;  and  the  allowance 
of  an  Injunction  unwarranted.  The  decree 
will  be  reversed,  and  cause  remanded,  with 
Instructions  to  dissolve  the  hijunctlon,  and 
dismiss  the  suit.    Reversed. 


(8  Colo.  App.  499) 

SIEDLER  V.  SEELY.' 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1896.) 
ISminext  Domain-  —  Laso  Takev  for  Rerrkvoir 

PDBP03E9— NkOESSITY— PROCEnOUE — DAMAGES. 

1.  In  an  action  under  the  Colorado  irrigation 
statute  to  condemn  land  covered  by  water,  for 
reservoir  purposes,  after  respondent  dem!in<ls  a 
jnry,  and  enters  on  the  trial,  it  is  too  late  to 
auk  for  the  appointment  of  cummissioueru  un- 


der the  statute  to  determine  whether  or  not  a 
necessity  exists  for  the  condemnation  of  the 
land.  Irrigation  Co.  v.  Davis,  29  Pac.  742,  17 
Colo.  326,  followed. 

2.  In  a  proceeding  to  condemu  land  covered 
by  water,  where  there  is  no  question  respecting 
the  title  to  the  water  itself  other  than  that 
which  comes  from  the  ownership  of  the  land  be- 
neath, there  are  no  recoverable  damages  other 
than  the  value  of  the  land  taken  and  the  re- 
sulting damage  to  the  l>alance  of  the  land  own- 
ed by  the  respondent. 

Appeal  from  district  court,  Weld  county. 

Action  by  Joseph  Seely  against  Chaiies  Sied- 
ler  to  condemn  and  acquire  title  to  certain 
land  covered  by  water  under  the  Colorado  ir- 
rigation statute.  From  a  judgment  in  favor 
.of  plaintlS,  defendant  appeals.    Affirmed. 

James  C.  Scott  and  James  B.  Garrlgues,  for 
appellant.    H.  E.  Churchill,  for  appellee. 

BISSELIi,  J.  The  substantial  controversy 
between  the  parties  to  this  action  is  not  pre- 
sented by  this  record  in  such  way  that  the 
court  is  at  liberty  to  express  Its  views  respect- 
ing their  legal  status  as  it  existed  before  tbis 
suit  was  begun.  This  took  the  form  of  con- 
demnation proceedings  to  obtain  title  to  a  lit- 
tle more  than  15  acres  of  land  covered  by  wa- 
ter. About  6  miles  northwest  of  Greeley  there 
Is  a  large  lake  in  a  natural  depression  of  the 
land,  covering  something  like  200  acres.  All 
of  it  except  the  15  acres  sought  to  be  reached 
by  this  proceeding  belonged  to  Seely,  the  ap- 
pellee. As  nearly  as  may  be  ascertained  from 
the  record,  Seely  was  the  owner  of  the  land 
where  the  lake  now  Is,  and  of  other  lands, 
which  could  be  irrigated  from  waters  If  they 
were  stored  in  this  natural  depression.  In 
1872  the  Greeley  Colony  built  the  Cacbe  La 
Potidre  Caiuil,  which  ran  along  the  country 
some  little  distance  above  the  icke,  and  sup- 
plied water  to  Its  stockholders,  as  is  always 
the  case,  there  was  a  good  deal  of  seepage 
from  the  canal,  and  It  gradually  filled  up  this 
hollow.  S^ely  was  a  stockholder  in  the  canal, 
or  a  person  entitled  to  water  therefrom,  and 
he  made  an  arrangement  with  the  association 
to  run  his  water  into  the  reservoir,  and  store 
It  there,  and  also  to  take  whatever  seei>age 
waters  might  naturally  make  their  way  into 
the  lake.  It  also  served  as  a  drainage  for  the 
adjacent  farming  lands,  and  some  ditches 
were  cut  to  render  lands  fit  for  cultivation 
which  othenvlse,  by  reason  of  the  seepage, 
would  be  swamp  lands  and  unavailable.  The 
result  of  all  this  was  the  creation  of  this  large 
lake.  Aside  from  what  has  been  stated,  noth- 
ing was  done  by  Mr.  Seely  with  reference  to 
obtaining  title  until  1889,  when  provision  was 
made  by  statute  for  acquiring  title  to  waste, 
seepage,  and  spring  waters,  and  protecting 
the  rights  of  ditches  which  might  utilize  such 
water.  Mr.  Seely  thereupon  filed  a  reoonl  un- 
der the  irrigation  statute,  and  attempted  to 
acquire  title.  He  had  already  taken  water 
from  the  reservoir  by  means  of  a  dltoii,  to  ir- 
rigate a  good  deal  of  land,  and  had  other  lands 
which  could  likewise  be  watered  from  this 
source.     We  are  not  concerned  with  tUe  char- 
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acter,  extent,  or  legality  of  his  appropriation, 
because  these  matters  are  not  called  in  ques- 
tion In  the  present  proceeding.  In  making 
this  reservoir,  some  15  acres  or  more  of  land 
l)elongIng  to  the  appellant  was  flooded  with 
water,  and  It  was  Mr.  Seely's  purpose  to  fur- 
ther Increase  the  general  level  of  the  water 
for  uses  which  he  deemed  legitimate.  To  bring 
about  this  result.  It  seemed  to  him  to  be  nec- 
essary to  condemn  the  land  covered  by  the 
water.  We  will  now  state  the  real  nub  of  the 
controversy,  although  It  is  not  presented  in 
such  manner  as  to  require  an  expression  of 
our  opinion  with  reference  to  it.  The  reser- 
voir was  utilized  for  other  punrases  than  irri- 
gatlou.  It  was  stocked  with  fish,  and  made  a 
pleasure  resort  for  the  neighboring  country. 
Seely  likewise  cut  ice  from  it  in  the  winter, 
to  supply  the  neighboring  towns  with  this 
article  of  use  and  luxury.  These  collateral 
uses  begot  this  litigation.  Other  parties  de- 
sired to  avail  themselves  of  the  gains  and  ad- 
vantages resulting  from  such  use  of  the  lake, 
and  evidently  attempted  to  acquire  title  to  this 
15  acres,  in  order  to  deprive  Seely  of  the  ex- 
clusive use  of  water  for  these  particular  pur- 
poses. This  is  stated  in  order  to  illustrate  the 
real  animus  of  the  suit,  and  also  to  Illustrate 
one  of  the  questions  raised  on  the  trial,  and 
urged  here  as  error.  After  the  initiation  of 
this  proceeding,  when  the  cause  was  called,  it 
was  set  down  for  trial  on  a  fixed  date,  and  a 
Jury  demanded  by  the  appellant.  When  the 
case  was  reached  for  trial,  a  jury  was  impan- 
eled, and  the  i)artles  proceeded  to  introduce 
their  testimony.  As  soon  as  the  cross-exam- 
ination of  the  petitioner's  witnesses  was  com- 
menced, counsel  attempted  to  prove  or  show, 
by  the  evidence  he  was  able  to  elicit,  the 
value  of  the  water  for  the  pui-poses  al)ove  in- 
dicated. This  was  objected  to,  and  the  court 
ruled  this  testimony  out.  When  the  respond- 
ent came  to  his  side  of  the  case,  he  undertook 
to  pursue  the  same  policy,  and  Introduce  proof 
respecting  It,  which  was  likewise  excluded. 
Thereupon  the  respondent  made  a  motion  thdt 
the  trial  be  suspended,  and  commissioners  ap- 
pointed to  determine  the  necessity  for  the  con- 
demnation of  this  particular  tract  of  land, 
which  was  refused. 

Out  of  this  gi-ows  the  only  question  which  is 
of  sufliclent  cons&iuence  to  disturb  the  Judg- 
ment If  It  was  resolved  in  favor  of  the  appel- 
lant. It  may  be  true  the  appellant  is  right  in 
Ills  contention  that  the  reser^'oir  could  exist, 
and  all  of  Mr.  Seely's  rights  be  protected, 
without  the  condemnntlon  of  these  particular 
15  acres,  and  that  the  proceeding  had  an  ul- 
terior object,  which  would  not  either  legally 
or  legitimately  support  condemnation.  About 
this  we  express  no  opinion,  because  the  mat- 
ter is  not  legitimately  open  to  discussion.  Tlie 
whole  question  has  been  settled  by  the  su- 
preme court,  and  that  tribunal  has  held  that 
after  the  respondent  demands  a  Jury,  and  en- 
ters on  a  trial,  it  is  too  late  to  ask  for  the  ap- 
pointment of  commissioners  under  the  statiUe, 
in  order  to  determine  wlR'tlicr  or  not  a  uec<!S- 
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slty  exists  for  the  condemnation  of  the  land 
embraced  In  the  petition.  By  proceeding  to 
trial,  it  is  held  he  waives  his  right  to  the  ap- 
poiptment  of  commissioners,  and  therefore  the 
question  of  necessity  is  not  an  open  matter, 
nor  Is  it  one  which  can  be  considered  by  the 
Jury  In  their  estimate  of  damages.  Irrigation 
Co.  V.  Davis,  17  Colo.  326,  20  Pac.  742.  The 
court,  then,  did  not  err  in  refusing  to  permit 
the  respondent  to  introduce  this  testimony,  or 
prove  any  other  Injury  save  that  which  came 
from  the  appropriation  of  land  of  a  proved 
value,  with  the  resulting  damage,  if  any,  to 
the  balance  of  the  tract  Ibelonging  to  Siedler. 

A  great  multitude  of  errors  were  assipiiud 
on  the  rulings  of  the  court  admitting  and  re- 
jecting testimony.  It  would  be  quite  impossi- 
ble In  the  limits  of  any  ordlnarj'  opinion  to 
pass  upon  each  one  of  these  questions,  and 
sustain  the  court's  action  by  a  direct  expres- 
sion, supported  by  sufilcient  argument.  The 
only  thing  we  feel  called  upon  to  say  Is,  the 
court  tried  the  case  on  the  pi-oper  IheoiT,  and 
on  the  correct  lines.  In  a  proceeding  to  con- 
demn land  covered  by  water,  where  there  is 
no  question  respecting  the  title  to  the  water 
itself  other  than  that  which  conies  from  the 
ownership  of  the  land  beneath,  there  is  no  re- 
coverable damage  other  than  the  value  of  the 
land  taken,  and  the  resulting  damage  to  the 
balance  of  what  may  be  owned  by  the  re- 
spondent. All  waters  In  this  state  are  now 
subject  to  appropriation,  whether  they  be  run- 
ning waters  or  waters  coming  from  springs  or 
derived  from  seepage.  The  appellee,  so  far 
as  the  record  shows,  owned  almost  the  entire- 
ty of  the  reservoir;  made  provision  for  Its 
constmction,  and  the  storage  of  waters  there- 
in; and  apparently  had  title  to  the  water,  as 
against  the  appellant.  There  is  nothing  tend- 
ing to  impeach  his  title,  or  to  supiwrt  any 
claim  which  Siedler  could  make  to  it. 

The  only  other  matter  to  which  we  need  re- 
fer Is  what  Is  recited  In  the  bill  of  exceptions, 
—that,  at  the  time  of  the  argument  to  the  Jury, 
counsel  attempted  to  argue  a  question  of  dam- 
age, and  was  restrained  by  the  court.  This 
action  does  not  seem  to  constitute  error,  nor 
is  there  anything  in  the  i-ecoi-d  wherefrom  we 
can  dotennine  that  prejudice  came  to  the  ap- 
pellant. Fi-om  the  statement  In  the  bill  of  ex- 
ceptions, the  elements  of  damage  which  coun- 
sel was  restrained  from  discus.sing  were  those 
predicated  upon  the  loss  of  the  right  to  use 
the  water  and  the  surface  of  it  for  purposes 
other  than  irrigation,  whereby  the  collateral 
advantages  refen-ed  to  might  be  enjoyed  by 
Siedler.  We  must  assume  this  to  lie  tnie, 
because.  In  the  court's  instructions,  the  Juiy- 
were  told  that  the  respondent  was  entitled  to 
recover,  not  only  the  actual  value  of  tiie  land 
taken,  but  also  whatever  damage  might  have 
been  proven  to  accnie  to  the  otiier  iwrtions  of 
his  farm  by  the  taking  of  this  particular  pie<-e. 
The  instmctions  were  not  objected  to.  They 
fairly  stated  the  law,  and  put  the  correct  and 
only  issues  before  the  jury  for  consideration; 
and,  whatever  this  ruling  may  have  Ix-ou,  it 
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could  not,  so  far  as  we  see,  have  been  erro- 
neons. 

This  disposes  of  all  matters  raised  by  the 
i-eeord,  and,  since  the  court  committed  no  er- 
rors In  the  trial  of  the  case,  the  judgment 
must  be  affirmed.    Affirmed. 


(30  Or.  2U) 

MUNKERS  T.  FARMERS'  &  MERCHANTS' 

INS.  CO. 

(Supreme  Court  of  Oregon.     Nov.  30,  1896.) 

EviDKXCE— Proof  op  Haxdwbitino — Coupakisox 

— PiRB  iNSCRAKCe — ACTIOS  OS   POLIOV — 
EVIDEXOE  OF  Cbakacters. 

1.  Under  Hill's  Ann.  Laws,  §  765,  providing 
that  evidence  as  to  handwriting  may  be  given 
by  a  comparison  by  a  skiiiod  witness,  or  by  the 
jury,  with  writings  admitted  or  treated  as  gen- 
uine by  the  party  against  whom  the  evidence 
is  offered,  it  is  competent  for  a  party  to  intro- 
duce letters  admitted  to  be  In  the  handwriting 
of  the  adverse  party,  but  not  bearing  on  the 
controversy  in  issue,  for  the  purpose  of  show- 
ing, by  a  comparison  of  handwriting,  that  a  ma- 
terial letter  was  written  by  such  adverse  party. 

2.  In  nn  action  upon  a  fire  insurance  policy, 
payment  of  which  was  contested  on  the  ground 
that  the  fire  was  set  by  the  insured,  evidence  as 
to  the  general  good  character  of  the  plaintiC 
was  not  admissible. 

Appeal  from  circuit  court,  Linn  county; 
George  H.  Burnett,  Judge. 

Action  by  G.W.Munkers  against  the  Farm- 
ers' &  Merchants'  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Revereed. 

J.  Ri  Wyatt,  for  appeUant.  W.  R.  BUyeu. 
for  respondent. 

BEAN,  J.  This  is  an  action  on  a  fire  In- 
surance policy  issued  to  the  plaintiff  by  the 
defendant  company.  As  a  defense  It  is, 
among  other  things,  alleged  "that  the  plain- 
tiff either  by  his  own  hand  set  fire  to  the 
building  which  contained  the  property  cov- 
ered by  said  policy  of  insurance,  or  to  the 
property  Itself,  or  caused  fire  to  be  set  there- 
to through  some  person  unknown  to  the  de- 
fendant, and  that  he  willfully,  and  for  the 
purpose  of  cheating  and  defrauding  this  de- 
fendant out  of  the  said  sum  of  $900,  caused 
the  said  property  to  be  destroyed  by  the  said 
alleged  fire  set  forth  in  plaintiff's  complaint." 
On  the  trial  there  was  offered  and  received  In 
evidence  a  communication  addressed  to  the 
editor  of  the  Oregonian,  purporting  to  be  a 
statement  made  by  one  J.  N.  LIstmon  as  to 
the  origin  of  the  fire,  but  which  the  defend- 
ant claims,  and  gave  evidence  tending  to 
show,  was  written  by  the  plaintiff,  and  pub- 
lished at  bis  instance,  to  avert  suspicion  from 
himself.  For  the  purpose  of  showing  that 
this  communication  was  in  the  handwriting 
of  'plaintiff,  the  defendant  offered  to  use  for 
comparison  therewith  four  certain  letters  ad- 
mitted by  the  plaintiff  to  be  genuine,  and  to 
have  been  written  by  himself;  but  the  court 
allowed  only  one,  which  had  some  reference 
to  the  matter  In  controversy,  to  be  used  for 
that  purpose,  and  this  ruling  Is  assigned  as 


one  of  the  errors  In  the  case.  No  paper, 
not  otherwise  competent  could  be  Introduced 
In  evidence  In  the  courts  of  England  for  the 
mere  purpose  of  enabling  a  jury  or  an  ex- 
pert to  institute  a  comparison  of  handwrit- 
ings with  the  document  or  signature  in  dis- 
pute until  1854,  when  parliament  passed  an 
act  expressly  authorizing  such  comparisons 
to  be  made.  Rog.  Exp.  Test.  §  130.  In  this 
country  there  is  an  irreconcilable  conflict  in 
the  adjudged  cases  as  to  the  right  to  institute 
a  comparison  of  handwriting  placed  in  Juxta- 
position, In  the  absence  of  a  statute  allowing 
such  a  procedure.  9  Am.  &  Eng.  Enc.  Law, 
279  et  seq.;  Lawson,  Exp.  Ev.  373  et  seq. 
But  all  dispute  on  this  question  has  been  put 
to  rest  in  this  state  by  section  765,  Hill's 
Ann.  Z^ws,  which  provides  that  "evidence  re- 
specting the  handwriting  may  also  be  given 
by  a  comparison,  made  by  a  witness  skilled 
In  such  mattes,  or  the  Jury,  with  writings 
admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  Is  offered."  Un- 
der this  statute  It  Is  clear  that  any  writing 
which  is  admitted  to  be  or.  treated  as  genuine 
by  the  party  against  whom  the  evidence  is 
offered  may  be  used  for  the  purpose  of  com- 
parison with  the  writing  or  signature  in 
question,  although  H  may  not  be  admissible 
In  evidence  tor  any  other  purpose.  Holmes 
V.  Goldsmith,  147  U.  S.  150,  13  Sup.  Ct.  38S; 
Peck  V.  Callaghan,  95  N.  Y.  73;  Baker  v.  My- 
gatt,  14  Iowa,  131.  The  objection  principal- 
ly urged  against  such  evidence  Is  the  em- 
barrassment likely  to  arise  from  the  multipli- 
cation of  issues  in  respect  to  the  genuineness 
of  the  writing  offered  as  the  standard  of 
comparison.  But  under  our  st.itute  no  such 
question  can  arise,  for  It  provides  that  such 
writings  only  as  are  admitted  to  be  genuine, 
or  such  as  the  adverse  party  has  so  treated, 
shall  be  used  for  that  purpose. 

The  next  assignment  of  error  is  based  up- 
on the  ruling  of  the  trial  court  in  admitting 
evidence  of  the  good  character  of  plaintiff 
for  honesty  and  fair  dealing,  and  as  a  peace- 
able and  law-abiding  citizen.  This  riding 
we  think  was  error.  The  rule  is  well  settled 
that  evidence  of  the  character  of  a  party  is 
not  admissible  in  civil  actions,  exqept  in 
those  cases  in  which  the  Issue  Involves  his 
chai;acter.  Hill's  Ann.  Laws,  {  842;  1  Greenl. 
Ev.  §  54;  1  Whart.  Ev.  g  47.  Now,  the  char- 
acter of  plaintiff  Is  not  Involved  in  the  issue 
In  the  case  under  consideration,  nor  does 
his  recovery  depend  upon  whether  it  Is  good 
or  bad.  It  is  true  that  If  the  allegation  of 
the  answer  that  he  burned,  or  caused  the 
property  In  question  to  be  burned,  should  be 
proved,  his  reputation  for  honesty  would  be 
seriously  affected;  but  so  would  that  of  a 
party  against  whom  a  charge  of  gross  fraud, 
forgery,  or  deceit  should  be  established  In  a 
civil  action,  and  it  has  never  been  supposed 
that  evidence  of  good  character  would  be  ad- 
missible on  that  account.  It  is  not  every  al 
legation  of  fraud  or  wrongdoing  that  Involves 
character,  within  the  meaning  of  this  excep- 
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tlon;  for,  If  It  were  so,  the  defendant's  char- 
acter would  be  In  issue  In  most  of  the  con- 
troversies In  the  courts  of  Justice.  The  ex- 
ception is  of  a  technical  nature,  and  is  con- 
fined to  certain  cases,  from  the  nature  of 
which  character  Is  of  particular  importance, 
such  as  actions  for  breach  of  promise,  libel 
and  slander,  maJiclous  prosecution,  criminal 
conversation,  seduction,  and  the  like.  In  such 
cases  character  is  directly  involved  In  the  is- 
sue, as  affecting  the  amount  of  the  damages, 
and  evidence  in  respect  thereto  Is  therefore 
held  admissible.  But  this  action  is  not  of 
that  class.  It  was  so  held  in  Stone  v.  Insur- 
ance Co.,  68  Iowa,  737,  28  N.  W.  47,  ant 
gichmldt  V.  Insurance  Co.,  I  Gray,  529,  both 
of  which  are  directly  in  point.  They  were 
sections  on  insurance  policies,  and  the  de- 
fense In  each  case  was  that  the  plaintiff  had 
burned  the  property  himself;  and  the  court 
held  that  proof  of  his  good  character  was  in- 
admissible because  It  was  not  Involved  In 
the  issue,  and  this  ruling  Is  supported  by  the 
adjudged  cases.  See  7  Am.  &  Eng.  Enc.  Law, 
112,  for  reference  to  the  authorities.  It  fol- 
lows, therefore,  that  the  Judgment  of  the 
court  below  must  be  reversed,  and  a  new  tri- 
al ordered. 

WOLVERTON,  J.,  having  been  of  counsel 
in  the  court  below,  did  not  participate  in  this 
decision. 

(30  Or.  36) 

STATE  V.  STOCKMAN. 
(Supreme  Court  of  Oregon.  Nov.  30,  1896.) 
Warehousemen— Who  are. 
On  trial  of  a  mill  company's  manager  for 
shipping  wheat  stored  in  the  company's  ware- 
house without  written  assent  of  the  holder  of 
the  receipt  therefor,  it  appeared  that,  accord- 
ing to  its  usual  course  of  business,  known  to 
the  person  whose  wheat  was  shipped,  all  wheat 
received  became  a  part  of  the  consumable 
stock  of  the  mill,  was  manufactured  into  flour 
and  other  mill  products,  and  sold;  that  it  sat- 
isfied its  obligation  to  the  depositors  by  paying 
them  the  marltet  price  when  demanded,  or  by 
returning  a  like  (quantity  and  qnality  of  other 
wheat;  and  that,  m  the  former  case,  no  storage 
was  charged,  but  in  the  latter  a  charge  of 
eight  cents  a  bushel  wos  made.  BelH,  that 
the  company  was  not  engaged  in  the  warehouse 
business,  and  the  wheat  was  not  received  on 
storage,  within  Laws  1885,  p.  61  (2  Hill's  Ann. 
Laws  Or.  §  4201  et  seq.),  regulating  warehouse- 
men. 

Appeal  from  circuit  court,  Marion  county; 
George  H.  Burnett,  Judge. 

John  R.  Stockman  was  convicted  of  a  vio- 
lation of  the  act  commonly  known  as  the 
"Warehouse  Act"  by  shipping  wheat,  stored 
In  a  Warehouse  of  which  he  was  the  manager, 
without  the  written  assent  of  the  holder  of 
the  receipt  therefor,  and  he  appeals.  Re- 
versed. 

M.  L.  Pipes,  for  appellant.  C.  M.  Idleman, 
Atty.  Gen.,  and  John  M.  Somers,  for  the 
Slate. 

BEAN,  J.  The  defendant  was  convicted 
of  a  violation  of  section  4  of  tlie  act  of  1885, 


commonly  known  as  the  "Warehouse  Act," 
being  section  4204  of  Hill's  Annotated  Laws, 
by  shipping  wheat,  stored  In  a  warehouse  of 
which  he  was  the  manager,  without  the  writ- 
ten assent  of  the  holder  of  the  receipt  there- 
for. The  facts  are  that  at  the  time  of  the 
commission  of  the  alleged  crime  the  defend- 
ant was  the  manager  of  the  Red  Crown  Roll- 
er Mills,  a  corporation  owning  and  operating 
a  flouring  mill  In  Albany,  Or.,  and  engaged  in 
the  business  of  manufacturing  flour  and  other 
mill  products  for  sale.  A  part  of  the  mill  build- 
ing was  used  for  the  storage  of  wheat  be- 
longing to  the  company,  and  such  as  it  might 
receive  from  the  neighboring  farmers.  The 
wheat  so  stored  was  all  mixed  in  one  common 
mass,  from  which  the  company  drew  from 
day  to  day  for  the  purpose  of  Its  business. 
In  September,  1894,  one  E.  D.  Barrett  de- 
livered to  It  2,198»i>/8o  bushels  of  wheat,  for 
which  a  receipt  In  the  following  form  was  is- 
sued to  him: 

"Red  Crown  Mills, 
"No.  1,078.     Albany,  Oregon,  Sept.  18,  1894. 

"Received  of  E.  D.  Barrett,  by  self,  two 
thousand  one  hundred  nlnety-elgbt  n/es 
bushel  No.  1  merchantable  wheat,  subject 
to  sacks  and  storage,  .08  cents  per  bushel,  if 
withdrawn  from  mill. 

"Red  Crown  Roller  Mills, 
"2,198i»/«o  Bu.  Lyons." 

Immediately  upon  the  receipt  of  the  wheat, 
M  was,  with  the  knowledge  and  consent  of 
Barrett,  mixed  and  mingled  with  the  other 
wheat  on  hand  at  the  time,  and  was  subse- 
quently manufactured  into  flour  by  the  mill 
company,  and  sold  for  Its  own  use  and  bene- 
fit. No  storage  was  paid  or  demand  made 
for  the  wheat  until  after  the  failure  of  the 
company  in  March,  1895,  when  Barrett  de- 
manded the  then  market  value  thereof,  which, 
being  refused,  he  tendered  the  storage,  and 
demanded  a  retvrn  of  the  wheat,  and  obtain- 
ing neither,  commenced  this  prosecution. 

The  Indictment  charges  that  the  defeiAant, 
as  the  manager  of  a  warehouse  for  the  stor- 
age of  grain,  received  for  storage  therein  the 
wheat  in  question,  issued  a  receipt  therefor, 
and  afterwards  sold,  shipped,  transferred, 
and  removed  the  same  from  such  warehouse, 
and  beyond  his  control,  without  the  written 
assent  of  the  holder  of  the  receipt.  In  order 
to  sustain  this  charge,  it  was  incumbent  up- 
on the  state  to  prove  that  the  wheat  In  ques- 
tion was  In  fact  placed  In  a  warehouse,  with- 
in the  meaning  of  that  term  as  used  in  the 
statute,  and,  in  addition  thereto,  that  it  was 
placed  therein  on  storage.  A  failure  of  proof 
in  either  particular  would  necessarily  be  fa- 
tal to  the  prosecution.  Upon  Its  face  the  re- 
ceipt issued  to  Barrett  affords  no  solution  of 
either  of  these  questions,  for  it  is  silent  as  to 
whether  the  building  was  in  fact  a  ware- 
house, and  as  to  whether  the  wheat  was  re- 
ceived on  storage,  or  for  some  other  purpose; 
and  therefore  resort  could  be  had  to  parol 
evidence  to  ascertain  the  true  character  of 
the  business  in  which  the  mill  company  was 
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engaged,  as  well  ns  the  terms  on  which  the 
wheat  was  received.  I^you  v.  Ijeuon,  100  Ind. 
567,  7  N.  E.  311.  Upon  the  trial,  eTldence 
was  given  atid  ottered  tending  to  show,  and 
from  which  the  jury  could  have  found,  that 
the  mill  company  did  not  receive  grain  for 
storage  or  safe-keeping,  but  that,  according 
to  its  usual  course  of  business,  known  to  Its 
customers,  and  particularly  to  Barrett,  all 
wheat  received  by  it  was  mixed  with,  and 
became  a  part  of,  the  consumable  stock  of  the 
mill,  and  was  manufactured  into  flour  and 
other  mill  products,  and  sold  and  disposed  of 
by  the  mill  company  in  the  usual  course  of' 
business,  and  that  It  satisfied  its  obligation  to 
the  depositors  by  paying  them  the  market 
price  when  demanded,  or  by  returning  a  like 
quantity  and  quality  of  other  wiieat.  In  the 
former  case  no  storage  was  charged  or  paid, 
but  in  the  latter  a  charge  of  eight  cents  a 
bushel  was  made  for  sacks  and  storage;  and 
this  accounts  for  the  provision  in  the  receipt 
to  Barrett  concerning  the  payment  of  stor- 
age If  the  wheat  should  be  withdrawn  from 
the  mill. 

Assuming  these  facts  to  be  true,  as  we 
must  for  the  purposes  of  this  appeal,  the 
question  of  law  is  presented  as  to  whether 
the  transaction  comes  within  the  provisions 
of  the  act  of  1883.  And,  as  its  solution  In- 
volves the  merits  of  the  entire  theory  upon 
which  the  cause  was  tried  in  the  court  be- 
low, we  shall  proceed  to  examine  it  with- 
out incumbering  the  opinion  with  a  state- 
ment of  the  variotts  ways  in  which  the  ques- 
tion was  raised  during  the  progress  of  the 
trial.  It  is  conceded  by  counsel  for  the 
state,  as  we  understand  them,  that  if,  as- 
suming the  facts  stated  to  be  true,  the  cor- 
poration of  which  defendant  was  the  man- 
ager was  not  engaged  in  the  warehouse  busi- 
ness, or  if  the  wheat  was  not  received  on 
storage,  within  the  meaning  of  the  statute, 
the  Judgment  from  which  this  appeal  was 
talien  Is  erroneous,  and  should  be  reversed. 
The  statute  In  question  (Laws  1885,  p.  CI;  2 
Hill's  Ann.  Laws  Or.  {  4201  et  seq.)  Is  en- 
titled "An  act  to  regulate  warehousemen, 
wharfingers,  commission  men  and  other 
bailees,  and  to  declare  the  effect  of  ware- 
house receipts,"  and  makes  it  the  duty  of 
•every  person  owning  or  operating  "any 
warehouse,  commission  house,  forwarding 
house,  mill,  wharf  or  other  place  where 
grain,  flour,  pork,  beef,  wool  or  other  prod- 
uce or  commodity  is  stored,"  to  deliver  to 
the  owner  thereof  a  warehouse  receipt, 
which  "shall  bear  the  date  of  Its  Issuance 
and  shall  state  from  whom  received,  the 
number  of  sacks  if  sacked,  the  numl}er  of 
bushels  or  pounds,  the  condition  or  quality 
of  the  same  and  the  terms  and  conditions 
upon  which  it  is  stored";  prohibits  the  is- 
suance of  fraudulent  receipts,  or  for  a  com- 
modity "not  actually  In  store  at  the  time  of 
Issuing  such  receipt";  prohibits  the  bailee 
trom  mixing  commodities  of  different  quali- 
ties or  grades;   provides  that  no  person  op- 


erating "any  warehouse  ♦  •  •  or  other 
place  of  storage"  shall  sell,  incumber,  ship, 
transfer,  or  remove,  beyond  his  custody  or 
control,  any  grain  or  other  produce,  for 
which  a  receipt  has  been  given  by  him,  with- 
out the  written  consent  of  the  holder  of  the 
receipt;  makes  all  checks  or  receipts  given 
by  any  person  operating  "any  warehouse 
*  *  ♦  or  other  place  of  storage,"  for  any 
grain  or  other  commodity  "stored  or  deposit- 
ed," and  all  bills  of  lading  and  transporta- 
tion receipts  of  any  kind,  negotiable;  pro- 
vides that  the  same  may  be  transferred  by 
indorsement,  which  shall  be  deemed  a  valid 
tran.sfer  of  the  commodity  represented  there- 
by; that  on  the  presentation  of  the  receipt 
given  by  any  person  operating  "any  ware- 
house •  •  *  or  other  place  of  storage"  for 
grain  or  other  produce,  and  payment  of  all 
the  charges  due  thereon,  the  owner  shall 
be  entitled  to  the  immediate  possession  of 
the  "commodity  named  in  the  receipt";  that 
it  shall  be  the  duty  of  the  warehouseman 
or  bailee  to  deliver  the  same  to  him;  and  the 
violation  of  any  provision  of  the  act  Is  there- 
by made  a  penal  offense,  punishable  by  fine, 
or  imprisonment,  or  both. 

From  this  summary.  It  is  apparent  that 
the  statute,  as  its  title  and  contents  clearly 
indicate,  is  designed  to  cover  the  special 
business  of  warehousemen,  wharfingers, 
commission  men,  and  other' bailees  who  are 
engaged  in  receiving  and  storing  the  goods 
of  otliers  as  a  business.  Its  principal  object 
is  to  make  warehouse  receipts  negotiable, 
and  to  protect  the  rights  of  the  holders 
thereof,  by  requiring  the  warehouseman  or 
bailee  to  keep  constantly  on  hand  the  specific 
goods  stored,  or  a  suflScIent  portion  of  the 
bulk  of  which  they  become  a  part,  to  satisfy 
bis  outstanding  receipts.  In  short,  it  was 
designed  to  compel  a  warehouseman  or  oth- 
er like  bailee,  under  the  penalties  of  a  crim- 
inal prosecution,  to  live  up  to  and  abide  by 
the  contract  of  bailment  But  the  evil 
sought  to  be  remedied  by  this  legislation  and 
the  remedy  sought  to  be  applied  alike  show 
that  it  never  was  within  the  legislative  mind 
that  it  should  apply  to  a  case  where  the 
bailee  has  the  right,  under  the  contract,  ex- 
press or  Implies),  to  sell  or  use  the  goods 
committed  to  his  care.  In  such  case,  in  the 
very  nature  of  things,  there  can  be  no  stor- 
age or  bailment;  but  the  transaction  Is,  In 
essence,  a  sale  of  the  commodity,  and  an 
extension  of  personal  credit  to  the  bailee. 
There  is  an  inherent  dlfCerence,  recognize<l 
by  all  the  authorities,  between  a  bailment 
and  a  sale.  In  the  one  case,  the  property  re- 
mains in  the  depositor,  and  the  bailee  is  but 
the  custodian  of  the  thing,  with  no  right  to 
use  or  dispose  of  it  in  any  way;  while,  in 
the  other,  he  may  use  It  as  his  own,  the 
depositor  relying  upon  his  personal  credit 
for  its  value,  either  in  money  or  kind.  A 
warehouse,  therefore,  within  the  meaning  of 
this  statute,  is  a  place  where  any  of  the 
commodities  enumerated  therein  is  received 
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un  storage  for  tke  owner,  by  some  person  or 
corporation  engaged  in  the  general  busi- 
ness of  receiving  such  goods  In  store  for  com- 
pensation or  profit.  Bucher  v.  Com.,  103  Pa. 
St.  528;  Flshback  r.  Van  Dusen,  33  Minn. 
Ill,  22  N.  W.  244;  State  v.  Bryant,  63  Md. 
66.  Under  the  rule  in  this  "state,  wheat 
stored  with  a  warehouseman  does  not  cease 
to  be  a  bailment,  within  the  meaning  of  this 
act,  because  it  is,  by  the  consent  of  the  de- 
positor, mixed  with  other  wheat  of  like  grade 
and  quality  (JIcBee  v.  Ceasar,  15  Or.  02,  13 
Pac.  652);  but,  when  it  is  delivered  and  re- 
ceived under  an  agreement,  express  or  im- 
plied from  the  course  of  dealing,  that  the 
person  to  whom  it  is  delivered  may  use  it  as 
a  part  of  his  consumable  stock,  and  fulfill 
his  obligation  to  the  owner  by  either  paying 
its  market  value  when  demanded  or  return- 
ing an  equal  amount  of  other  wheat  of  like 
grade  and  quality,  the  transaction  is' not  a 
bailment  or  storage,  within  the  meaning  of 
the  statute,  and  the  depositee  cannot  be 
convicted  of  a  crime  for  doing  that  which 
he  is  permitted  to  do  by  the  very  terms  of 
his  contract.  Lyon  v.  Lenon.  IOC  Ind.  567, 
7  N.  E.  311;  McCabe  v.  McKlnstry,  5  Dill. 
500,  Fed.  Cas.  No.  8,667;  Andrews  v.  Rich- 
mond, 34  Hun,  20;  Johnston  v.  Browne,  37 
Iowa,  200;  Nelson  v.  Brown,  44  Iowa,  455. 

Now,  as  already  suggested,  there  was  evi- 
dence in  this  case  tending  to  show  (1)  that 
the  company  of  which  the  defendant  was 
the  manager  was  not  engaged  in  the  busi- 
ness of  receiving  grain  on  storage  for  the 
owner,  and  so  was  not  a  warehouse  keeper, 
within  the  meaning  of  the  statute;  and  (2) 
that,  if  It  was  keeping  a  warehouse  for  the 
storage  of  grain,  the  Barrett  wheat  was  not 
so  received.  The  case,  therefore,  should 
have  been  submitted  to  the  Jury,  with  a 
direction  that  they  could  not  convict  unless 
they  were  satisfied,  from  the  evidence,  that 
the  place  where  the  grain  was  deposited 
was,  in  fact,  a  warehouse  for  the  storage  of 
grain,  and  that  It  waa  received  there  on 
storage,  and  not  on  an  agreement,  express 
or  implied,  that  the  mill  company  might  use 
It  in  the  course  of  its  business.  And,  because 
these  questions  were  not  so  submitted  to 
the  jnry,  the  ca^e  must  be  reversed,  and  a 
new  trial  ordered.  ■ 

WOLVEBTON,  J.,  took  no  part  in  this  de- 
cision. 


(6  Wyo.  466) 

KUHN  V.  McKAT. 
(Supreme  Court  of  'Wyoming.  Dec.  1,  1806.) 
Appeal— Dismissal. 
.\t  the  time  n  petition  In  error  and  tran- 
script of  the  record  ■were  filed,  no  prrecipe  for 
summons  in  error  wh«  filer!,  and  summons  was 
not  issued.  About  160  days  afterwards,  and 
after  plaintiff  in  error  filed  his  brief,  and  a  mo- 
tion to  dismiss  was  filed,  h\it  less  than  a  .vear 
after  the  judprmeut  was  rendered,  summons  in 
error  was  issued  and  served  on  defendant  in 
orror.     Held,    that    the    proceedings    in    error 


should  not  be  dismissed,  under  Bev.  St  1887,  i 
3141,  providing  that  a  proceeding  to  reverse  a 
judgment  shall  be  commenced  within  two  years 
after  the  judgment  complained  of. 

Error  to  district  court,  Sweetwater  county. 

Action  between  Adam  Kuhn  and  George  Mc- 
Kay. There  was  a  Judgment  in  favor  of  Mc- 
ICay,  and  Kuhn  brought  error.  Defendant  In 
error  moves  to  dismiss.     Motion  denied. 

S.  T.  Com,  for  plaintiff  in  error.  C.  C.  Ham- 
lin and  J.  T.  Norton,  for  defendant  in  error. 

POTTER,  J.  On  the  4th  day  of  June,  1890,  a 
•motion  was  filed  herein  for  the  dismissal  of 
these  proceedings  in  error.  The  grounds  as- 
signed are:  First.  Because  the  defendant  In 
error  has  had  no  notice  of  the  appeal.  Sec- 
ond. Because  no  summons  In  error  has  been 
Issued  or  served.  No  notice  of  proceedings  in 
error  is 'required,  except  the  service  of  sum- 
mons In  error;  and  this  Is  not  required  if 
the  issuance  and  service  of  such  smumons  is 
waived.  The  petition  in  en-or,  with  the  tran- 
script of  the  record,  was  filed  on  February  22, 
1896.  At  that  time  no  praecipe  for  summons 
In  error  was  filed,  and  summons  was  not  is- 
sued; but  on  April  20,  1806,  counsel  for  plain- 
tiff in  error  filed  their  briet  After  the  mo- 
tion to  dismiss  was  filed,  and  on  July  30,  ISOC. 
summons  in  error  was  issued  and  served  upon 
the  defendant  in  error.  Counsel  for  plaintiff 
in  error  presents  his  affidavit,  showing  that, 
at  the  time  the  petition  in  error  and  record 
was  filed,  it  was  intended  to  secure  the  usual 
waiver  of  summons  In  error  from  opposing 
counsel,  but  from  oversight  the  same  was  neg- 
lected; that  upon  learning  of  the  motion  such 
attempt  was  made,  but  the  waiver  was  not 
obtained,  and  thereupon  the  Issuance  of  the 
writ  was  procured.  The  judgment  brought 
up  by  the  record  for  review  was  rendered  Oc- 
tober 11,  1895,  by  the  district  court  of  Sweet- 
water county.  A  pi-oceeding  to  reverse,  va- 
cate, or  modify  a  Judgment  or  final  order  Is  re- 
quired to  be  commenced  within  two  years  aft- 
er the  rendition  of  the  Judgment  or  the  mak- 
ing of  the  final  order  complained  of.  Rev.  St. 
1887,  §  3141.  It  is  manifest  that  the  Issuance 
and  service  of  summons  in  error  occurred 
within  the  period  i)rescribed  by  law  for  the 
commencement  of  proceedings  in  error,  and 
vras  accomplished  prior  to  the  hearing  upon 
the  motion.  'Whether  the  proceedings  in  er- 
ror are  commenced  by  the  mere  filing  of  peti- 
tion in  error  and  transcript,  or  whether  they 
are  not  to  be  deemed  as  commenced  without 
the  issuance  of  summons,  is  immaterial,  in 
the  present  condition  of  the  case.  We  find  not 
only  the  petition  and  record  on  file,  but  also 
a  summons  in  error  regularly  issued,  served, 
and  returned,  all  within  the  period  of  limita- 
tion, which,  indeed,  has  not  yet  expired.  No 
good  reason,  therefore,  exists  for  dismissing 
the  case.  In  Selbei  v.  Bath  (Wyo.)  40  Pac. 
750,  a  new  party  was  permitted  to  be  brought 
in,  the  statutory  limitation  not  having  expired, 
although  a  motion  to  dismiss  on  the  ground  of 
defect  of  parties  had  been  filed.     The  motion 
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Is  denied.     Defendant  In  error  will  be  allow- 
ed 45  days  within  which  to  file  briefs. 

GROESBECK,  0.  J.,  and  CONAWAY,  J., 
concur. 

(6  W70.  448) 

STATE  ex  rel.  BliYDBNBURGH  v.  BTJR- 
DICK,  Secretary  of  State. 
(Supreme  Court  of  Wyoming.     Oct.  20,  1896.) 
Elections— NoMiNATiojis  of  Prksidentiai-  Elect- 
ors— Cbbtipioatb  of  Secrktart  op  State 
—Va  Li  DiTT— Ballots— Electors. 

1.  One  of  three  persons  nominated  by  lie 
Democratic  state  convention  as  presidential 
elector  declined,  and  tiie  vacancy  was  filled  by 
the  nomination  by  the  state  committee  of  one 
v.,  wlio  had  been  previously  nominated  by  the 
People's  state  convention,  and  certified  to  the 
secretary  of  state,  as  candidate  for  elector. 
The  two  candidates  other  than  V.  nominated 
by  the  latter  convention  declined.  To  fill  the 
vacancies,  there  was  delivered  to  the  secretary 
of  state  a  certificate  of  nomination  of  J.  and  S., 
Binned  by  100  electors.  .  It  was  verified  by  one 
of  such  electors,  who  made  oath  that  its  state- 
ments were  true,  and  described  himself  in  his 
affidavit  as  chairman  of  the  state  committee. 
The  secretary  of  state,  in  certifying  the  nom- 
inations of  electors  to  the  county  clerks,  after 
naming  three  persons,  and  designating  them  as 
Republican,  wrote  the  names  J.,  S.,  and  V., 
with  the  word,  "People's"  after  each  of  the 
two  former,  and  the  words  "Democrat  and  Peo- 
ple's" after  V.'s  name.  He  then  wrote  the 
names  of  the  two  Democratic  nominees  who 
had  not  declined,  with  the  word  "Democrat" 
after  each.  Beld  that,  in  the  absence  of  any 
law  regulating  the  manner  in  which  party  nom- 
inations may  be  made,  the  secretary  of  state's 
certificate  complied  with  I^iows  1890,  c.  80,  S 
93,  which  provides  that  such  secretary  shall  cer- 
tify to  the  county  cleric  of  each  county  the 
names  and  description  of  each  person  nomi- 
nated for  oflice,  as  specified  in  the  certificate  of 
nomination  with  the  said  secretary;  and  he  was 
not  required  to  place  V.'s  name  in  the  group 
with  the  two  Democrntic  nominees,  or  place 
some  such  word  as  "Independent"  or  "Electors" 
after  the  names  of  J.  and  S..  to  indicate  that 
they  were  nominated  by  certificnfo.  instead  of 
grouping  them  with  V.'s  name  as  People's  can- 
didates, because  section  104  provides  that  every 
ballot  shall  contain  the  UHmes  of  every  c.'uidi- 
date  whose  nomination  for  nny  ofTice  has  been 
certified  or  filed  according  to  such  chapter,  and 
no  other  names:  that  the  names  of  candidates 
for  each  oflice  sliall  be  arrRngc<l  under  the  des- 
icnation  of  the  oflice  in  aliihiibetionl  order  ac- 
cording to  surnames,  exccjit  that  the  names  of 
presidential  electors  presented  in  one  certificate 
of  nomination  shall  be  arranged  in  a  separate 
group;  and  that  every  ballot  shall  contain  the 
nnme  of  the  party  or  principle  which  the  can- 
didate represents,  etc. 

2.  Since  the  candidates  for  presidential  elect- 
ors presented  in  one  certificate  of  nomination 
are  entitled  to  l)c  arranged  on  the  official  ballot 
in  a  separate  group,  and  the  ofliccr  charged 
with  the  duty  of  arranging  them  can  have  no 
other  source  Of  official  information  than  the  con- 
tents of  the  certificate  of  the  secretary  of  state, 
the  secretary  should  so  certify  the  names  ot 
the  candidates  and  their  description  as  to  con- 
vey to  the  county  clerks  all  requisite  knowl- 
edge. 

3.  The  statute  does  not  authorize  the  print- 
ing of  the  name  of  one  person  as  candidate  for 
presidential  elector  in  more  than  one  place  on 
the  ticket,  though  nominated  by  two  or  more 
parties. 

4.  Laws  1890,  c.  80,  |  89.  prohibiting  the 
same  person  joining  in  a  certificate  of  nomina- 


tion by  electors  of  more  than  one  person  for 
the  same  ofiice,  and  providing  that,  if  any  sacb 
person  does  so  join,  his  name  shall  not  be_  count- 
ed on  either  certificate,  does  not  prohibit  an 
elector  who  has  participated  in  a  convention  of 
one  party  from  joining  In  a  certificate  of  nom- 
ination of  a  candidate  of  another  party  for  the 
Bume  office. 

5.  The  secretary  of  state.  In  certifying  nom- 
inations to  the  county  clerks,  may  resi>ect  the 
designation  of  a  political  party  or  principle  men- 
tioned in  a  certificate  of  nomination  by  electors 
where  the  certificate  is  signed,  sworn  to,  and 
presented  by  the  state  chairman  of  such  party, 
m  the  absence  of  any  other  nomination  by  such 
party  for  the  same  office;  and  he  is  not  bound 
to  disregard  such  description,  or  add  something 
to  it,  not  found  in  the  certificate,  indicatiug  the 
manner  in  which  the  nomination  was  made,  in 
the  absence  of  any  law  limiting  party  nomina- 
tions; and  such  limitation  is  not  provided  by 
Laws  1800,  c.  80,  §§  84-80,  88,  authorizing  a 
convention  to  make  nominations,  and  defining 
a  convention  as  an  organized  assemblage  of 
electors  representing  some  political  party  or 
principle;  and  also  authorizing  nominations  to 
be  made  by  certificate  of  electors  in  a  manner 
described. 

Original  action  by  the  state  of  Wyoming,  on 
relation  of  Charles  E.  BIydenburgh,  against 
Charles  W.  Burdick,  as  secretary  of  state  of 
the  state  of  Wyoming,  to  compel  defendant, 
by  writ  of  mandamus,  to  change  his  certifi- 
cates to  the  county  clerks  of  the  state  regard- 
ing the  candidates  for  presidential  electors. 
Writ  denied. 

Walter  R.  Stoll,  for  relator.  Lacey  &  Van 
Devanter,  for  respondent. 

POTTER,  J.  The  relator,  chairman  of  the 
Democratic  State  Central  Committee,  brings 
the  present  action,  seeking  thereby  the  allow- 
ance of  a  writ  of  mandamus  to  compel  tlie 
secretary  of  state  to  rescind  or  modify  the 
form  or  character  of  his  certificates  to  the  se\  - 
eral  coimty  clerks  respecting  tlie  candidates 
for  doctors  of  president  and  vice  president  of 
the  United  States.  The  resirandent  certlfie<l 
such  nominations  in  the  following  manner  and 
order:  the  names  of  three  candidates  of  thii 
Republican  party,  simply  naming  them  with 
the  word  "Republican"  following  each  of  their 
names;  the  names  of  Patrick  J.  M.  Jordan. 
John  Sims,  and  Daniel  L.  Van  Meter,  with 
the  word  "People's"  accompanying  the  names 
of  Jordan  and  Sims,  and  the  words  "Demo- 
crat and  People's"  following  the  name  of  V.an 
Meter;  the  names  of  three  Prohibition  candi- 
dates; and  lastly  the  names  of  John  A.  Mar- 
tin and  Patrick  J.  Quealy,  with  the  word 
"Democrat"  following  each  of  their  names. 
The  petition  discloses:  That  at  the  regular 
Democratic  state  convention  George  H.  Cros-s. 
John  A.  Martin,  and  Patrick  J.  Quealy  were 
nominated  for  presidential  electors,  and  at  the 
regular  state  convention  of  the  People's  party 
Francis  M.  Matthews,  Charles  H.  RandaU,  and 
Daniel  L.  Van  Meter  were  nominated  for  such 
office.  All  of  these  nominations  were  duly 
certified  to  the  respondent  by  the  respective 
chairmen  and  secretaries  of  such  conventions. 
That  within  the  time  allowed  by  the  statute. 
Cross,  one  of  the  Democratic  udminees,  and 


Digitized  by 


Google 


Wyo.) 


STATE  V.  BURDICK. 


855 


Randall  and  Matthews,  two  of  the  nominees 
o(  the  People's  party,  duly  declined.  That  in 
pursuance  of  the  authority  expressly  conferred 
upon  it  t3y  the  convention  making  the  original 
nominations  the  state  committee  of  the  Demo- 
cratic party  fflled  the  vacancy  caused  by  the 
declination  of  Cross  by  the  nomination  of  Dan- 
iel L.  Van  Meter.  Tliat  neither  any  conven- 
tion or  committee  of  the  People's  party  at- 
tempted to  flU  the  vacancy  occasioned  by  the 
declinations  of  Matthews  and  Randall,  nor 
toolc  any  action  concerning  the  matter,  and 
tliat  the  People's  party  convention  had  not 
empowered  its  state  committee  to  flU  such  or 
any  vacancies.  It  further  appears  that  on  the 
8th  day  of  October  one  John  W.  Patterson, 
who  had  been  appointed  by  the  said  conven- 
tion of  the  People's  party  as  the  chairman  of 
the  state  committee  of  that  party,  delivered  to 
the  respondent  a  certificate  of  nomination  pur- 
porting to  nominate  for  the  office  of  presiden- 
tial electors  to  fill  the  vacancy  in  the  list  of 
People's  party  candidates  caused  by  the  dec- 
lination of  Matthews  and  Rjindali,  respective- 
ly, Patrick  J.  M.  Jordan  and  John  Sims;  It 
appearing  from  the  record  that  in  the  body 
of  such  certificate  it  was  recited  that  "the  un- 
dersigned and  the  said  Patrick  J.  M.  Jordan 
:tnd  the  said  John  Skns  so  nominated  to  fill 
such  vacancies  represent  the  People's  p.arty"; 
and  that  the  same  was  verified  by  said  John 
W.  Patterson,  who  made  oath  that  the  state- 
ments contained  in  the  certificate  were  true, 
and  described  himself  in  his  affidavit  as  the 
chairman  of  the  state  committee  of  the  Peo- 
ple's party.  The  said  certificate  was  signed 
by  100  electors.  Including  said  Patterson.  The 
relator,  in  his  petition,  charges  that  this  cer- 
tificate of  nomination  was  void.  The  allega- 
tions to  support  such  charge,  summarized,  are 
to  the  effect  that  the  nominations  mentioned 
therein  were  not  made  by  the  People's  party; 
that  the  laws  of  this  state  contemplate  and  ex- 
pressly require  that  vacancies  occurring  in  the 
ticket  of  any  political  party  nominated  in  reg- 
ular convention  shall  be  filled  only  by  the  con- 
vention Itself  or  by  the  party  committee  duly 
authorized;  that  the  certificate  was  not  filed 
within  the  time  required  for  original  nomina- 
tions; and  that  no  number  of  electors  can 
supplant  or  supersede  the  action  of  an  organ- 
ized political  party;  and  the  electors  whose 
names  are  subscribed  to  the  certificate  In  ques- 
tion were  not  authorized  to  represent  the  Peo- 
ple's party,  or  act  in  its  behalf.  It  was  also 
averred  that  a  large  number  of  the  persons 
whose  names  were  signed  to  the  certificate 
had  Joined  in  nominating  at  least  three  other 
candidates  for  the  same  office  by  attending 
and  participating  In  the  primaries  of  the  Re- 
publican party.  This  last-mentioned  allega- 
tion is  general  in  character.  It  Is  neither  stat- 
ed when  they  so  attended  and  participated,  or 
in  what  the  participation  consisted,  nor  are 
the  particular  Individuals  referred  to  indicated. 
The  petition  avers  that  the  certificate  of  the 
respondent  Is  illegal  and  wrong  In  two  re- 
spects:    First,  In  fallhig  to  certify  the  name 


of  Daniel  L.  Van  Meter  In  the  same  group  lUid 
in  conjunction  with  the  names  of  Martin  and 
Quealy,  the  other  Democratic  candidates;  and, 
second.  In  including  the  names  of  Jordan  and 
Sims  in  the  group  of  the  candidates  for  electors 
of  the  People's  party.  The  prayer  of  the  pe- 
tition is  that  a  writ  of  mandamus  issue  direct- 
ing the  respondent  to  rescind  his  certificate, 
and  to  Issue  therefor  new  ones,  placing  the 
name  of  Van  Meter  in  the  group  of  Demo- 
cratic candidates,  and  omitting  the  names  of 
Jordan  and  Sims  from  the  group  of  the  candi- 
dates of  the  People's  party,  or  requiring  him 
to  so  modify  his  certificates  already  sent  out 
that  the  same  result  may  be  accomplished. 

The  case  was  heard  upon  the  petition  and  the 
various  certificates  of  nominations  tor  the  of- 
fice of  presidential  electors  filed  in  the  office  of 
respondent.  From  the  record  outside  of  the  pe- 
tition It  appeared  that  on  the  25th  Jay  of  Sep- 
tember— several  days  before  the  chairman  and 
secretary  of  the  convention  of  the  People's  pai'ty 
filed  their  certificate  of  the  nominations  made  by 
that  party  at  its  said  convention— a  certificate  of 
nominatiou,  signed  by  100  electors  representing 
themselves  as  members  of  the  People's  party 
was  filed,  making  original  nominations  of  can- 
didates for  electors  to  represent  the  principles 
of  the  People's  party,  naming  as  the  nomuiees 
thereof  the  same  pei-sous  who  were  nominated 
at  the  state  convention  of  that  party,  viz.  Mat- 
thews, Randall,  and  Van  Meter. 

The  duty  of  the  secretaiy  of  state  with  re- 
spect to  the  cerHflcation  of  nominations  filed  to 
his  office  is  defined  by  the  provisions  of  section 
93  of  chapter  80  of  the  Laws  of  1890,  as  fol- 
lows: "Not  less  than  twenty-five  nor  more  than 
thirty  days  before  an  election  to  fill  any  public 
office,  the  secretaiy  of  Wyoming  shall  certify 
to  the  county  clerk  of  each  county  within  which 
any  of  the  electors  may  by  law  vote  for  can- 
didates for  such  office,  the  names  and  descrip- 
tion of  each  person  nominated  for  such  office  as 
specified  in  the  certificate  of  nomination  with 
the  said  secretary."  If  the  respondent  has  com- 
plied with  this  duty,  then  the  writ  prayed  for 
should  not  be  allowed.  It  Is  contended  that  he 
has  failed  to  perform  the  duty  in  the  two  par- 
ticulars already  mentioned.  Upon  the  bearing, 
although  it  was  not  conceded  by  counsel  for  re- 
lator that  the  names  of  Jordan  and  Sims  were 
entitled  to  be  certified  in  any  marmer  whatever, 
the  chief  contention  seemed  to  be  narrowed  to 
the  proposition  that  they  were  not  properly  cer- 
tified as  People's  candidates,  and  in  one  group 
with  Van  Meter;  but  that,  If  certified  at  all, 
some  word,  such  as  "Independent"  or  "Elect- 
ors," should  be  used  to  Indicate  that  they  were 
nominated  by  certificate  of  electors.  The  argu- 
ment respecting  the  grouping  of  the  Democratic 
nominees,  and  including  therein  the  name  of 
Van  Meter  in  the  certificate  of  the  secretary, 
was  based  upon  the  requhrements  concerning  the 
official  ballot.  Section  104  of  chapter  80  of  the 
Laws  of  1890  provides  that:  "All  ballots  pre- 
pared under  the  prbvlsiona  of  this  act  shall  Ije 
white  In  color  and  of  a  good  quality  of  paper, 
and  the  names  shall  be  printed  thereon  In  black 
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Ink.  Every  ballot  shall  centaiu  the  name  of 
every  candidate  whose  nomination  for  any  otlice 
tpecUied  In  the  ballot  has  been  certified  or  filed 
according  to  the  provisions  of  this  act  and  no 
other  name.  The  names  of  candidates  for  each 
office  shall  be  arranged  under  the  designation  of 
the  office  In  alphaJbetical  order  according  to  sur- 
names, except  that  the  names  of  electors  of 
president  and  vicepresident  of  the  United  States 
presented  In  one  certificate  of  nomination,  shall 
be  arranged  in  a  separate  group.  Eveiy  baUot 
shall  also  contain  the  name  of  the  party  or  prin- 
ciple which  the  candidates  represent  as  contain- 
ed in  the  certificate  of  nomination.  At  the  end 
of  the  list  of  candidates  for  each  office  shall  be 
left  a  blank  space  large  enough  to  contain  as 
many  written  names  ot  candidates  as  are  neces- 
sary to  fill  such  office.  And  on  the  ballot  may 
be  printed  such  words  as  will  aid  the  voter  to 
vote,  as  'Vote  for  one,'  'Vote  for  two,'  'Vote 
for  three,'  'Yes,'  'No,'  and  the  like."  It  Is  not 
required  of  the  secretary  that  he  prepare  the 
official  ballots.  With  this  he  has  nothing  what- 
ever to  do.  That  duty  resides  with  the  county 
clerk  of  each  county.  Under  our  system  of 
voting,  the  elector  is  required  to  place  a  cross 
opposite  the  name  of  each  candidate  for  whom 
be  desires  to  vote;  and,  although  the  names  of 
candidates  for  electors  presented  in  one  certif- 
icate of  nomination  are  required  to  be  arranged 
upon  the  ballot  In  a  separate  group,  one  cross 
will  not  suffice  to  vote  for  the  three,  or  for  the 
group  thus  arranged,  but  the  voter,  if  desiring 
to  vote  for  three,  as  he  may  do.  Is  required  to 
place  a  cross  opposite  the  name  of  each  one  of 
the  three.  At  the  time  of  orally  announcing  the 
conclusion  of  the  court  it  was  stated  that  -  the 
secretaiy  was  not  required  to  group  tlie  oan- 
dldatcs  for  electoi's  at  all,  and  that,  if  he  did  so, 
his  arrangement  Into  groups  was  not  binding  or 
conclusive  upon  the  officers  charged  with  the 
duty  of  preparing  the  ballots.  This  statement 
was  made  In  view  of  the  rather  meager  provi- 
sions aftecting  the  duty  of  the  secretary,  and 
the  nature  of  a  mandamus  proceeding;  and  it 
seemed  that,  unless  it  was  clearly  the  duty  of 
the  respondent  to  group  the  candidates,  he  ought 
not  to  be  directed  by  a  writ  of  mandiimus  to  do 
so.  The  statute  does  not  expressly  require  that 
he  shall  certify  such  candidates  in  the  manner 
in  which  tliey  are  required  to  be  airanged  up- 
on the  ballot;  ahd,  so  far  as  the  name  of  Von 
Meter  Is  concerned,  that  is  the  extent  of  the 
prayer  of  relator.  But  we  are  .somewhat  appre- 
hensive that  a  misunderstanding  of  the  views  of 
the  court  may  arise  from  what  was  said  when 
its  conclusion  was  announced,  without  some  fur- 
ther explanation.  While  it  is  true,  as  above 
suggested,  that  there  Is  no  express  provision  re- 
quiring the  secretary  to  do  more  than  certify  the 
names  and  description  of  each  perswi  nominat- 
ed, as  siiecifled  in  the  certificate  of  nomination, 
it  is  likewise  true  that  those  candidates  for  pres- 
idential electors  pressented  in  one  certificate  of 
nomination  are  entitled  to  be  arranged  upon  the 
official  ballot  in  a  seiiarate  group,  and  tliat  the 
officer  charged  with  tlie  duty  of  tluis  arrangins 
tlicm  can  have  no  other  source  of  official  in- 


formation than  the  contei.tB  of  the  certificate  of 
the  secretary.     It  womd,  therefore,  seem  rea- 
sonably clear  that  In  the  performance  of  the 
duty  devolving  upon  the  secretary  he  should 
so  certl^  the  names  of  such  candidates  and 
their  description  as  will  convey  to  the  county 
cleric  all  requisite  knowledge.     The  relator  and 
his  counsel  assumed  that  this  could  only  be 
accomplished  by  the  proper  grouping  of  the  csn- 
didateeinthe  certificate  of  the  secretary.  We  are 
not,  however,  prepared  to  assent  to  that  view. 
If  the  information  sufficient  for  the  appropriate 
performance  of  the  duty  of  the  county  clerk  can 
be  given  In  other  ways  than  by  giouplng, — and 
we  apprehend  that  may  be  practlcaole, — then  it 
would  be  erroneous  to  say,  m  the  aosenceof  an 
express  requirement  to  that  effect,  that  the  sec 
retaiy  is  under  official  obligation  to  place  tin- 
candidates  In  groups,  as  they  are  entitled  to  ap- 
pear on  the  ballot,  and  by  this  method  alone  to 
certify  the  necessary  Information  to  the  county 
clerks.    The  alternative  writ  commanded  the 
respondent  to  thus  group  the  names,  or  show 
cause  to  the  contrary.     In  case  the  writ  sbould 
be  made  peremptory,  tbe  same  command  would 
continue,   notwithstanding  the  duty   to   affcml 
proper  information  could  as  well,  and  perliai*; 
even  better,  without  trespassing  upon  the  dist- 
cretlon  of  the  county  derijs,  be  capable  of  per- 
formance In  another  manner.     The  soundness 
of  the  contention  of  the  relator,  moreover,  de- 
pends upon  the  correctness  of  his  theory  that 
the  name  of  Van  Meter  should  appear  up>>n  the 
ballot  in  a  group  to  be  comprised  of  his  name 
and  the  other  two  Democratic  nominees.   If  that 
is  not  a  right  to  which  he  Is  oititi^d,  then  as- 
suredly the  respondent  Is  not  required  to  certify 
his  name  in  such  a  group  in  acy  event,  and  we 
will  not  rest  our  conclusion  oitirel.v  uiwn  the 
tact  that  the  resiwndeut  might  employ  different 
methods,  but  will  inquire  into  the  prai»sition 
thus  Insisted  upon  by  the  relator.     It  is  mani- 
fest that  the  ls.su(>s  in  this  case  do  not  direv.-tly 
involve  the  preparation  of  the  ballot;   but  that 
matter  bears  a  close  relation  to  tbe  obligations 
Imposed  upMi  the  secretary,  and  as  affecting  his 
duties  it  may  very  properly  be  considerid. 

It  was  decided  by  this  court  in  the  case  of 
Sawin  V.  Pease,  42  Pac.  750,  that  as  to  any 
office  other  than  elector  for  president  and 
vice  president  a  candidate  nomlnate«l  by 
more  than  one  party  for  the  same  office  was 
not  entitled  to  have  his  name  appear  upon 
the  ballot  more  than  once,  and  we  can  see 
no  reason  for  departing  from  that  rule.  Tbe 
opinion  In  that  case  out  of  abundant  cau- 
tion expressly  stated  that  whether  or  not  a 
different  rule  would  apply  as  to  presiden- 
tial electors  was  not  decided.  The  reason 
for  the  principle  adopted  in  Sawin  v.  Pease 
arose  out  of  our  system  of  ballots  and  vot- 
ing; the  requirement  that  a  cross  must  be 
placed  opposite  the  name  of  each  candidate 
for  whom  the  elector  desired  to  vote;  the 
impossibility  of  voting  a  straight  ticket,  or 
for  any  number  or  group  of  candidates  rep- 
resenting the  same  party  or  principle,  by  a 
single  mark  or  cross;  and,  as  a  consequence. 


Digitized  by 


Google 


Wyo.) 


STATE  «.  BUEDICK. 


857 


llie    probability   of   mistake   and   confusion 
should  the  name  of  any  candidate  be  i^rlnted 
In  more  than  one  place  as  a  candidate  for 
the  same  office.     Are  those  reasons,  £iid  is 
the  rule  deduced  therefrom  In  the  case  of 
■other   offices,   Inapplicable  to  the   office  of 
presidential  elector?    The  one  difference  ex- 
isting In  the  law  between  that  and  other  of- 
fices is  that  the  names  of  those  candidates 
for   presidential   electors  presented  In  one 
<.-ertlfIeate  of  nomination  shall  be  arranged 
upon   the  ballot  in  a  separate  group.    In 
view  of  the  further  provision  of  law  aflEect- 
ing  alike  all  candidates  upon  the  ballot  that 
one  cross  votes  for  but  one  individual,  and 
tliat  the  name  of  the  presidential  nominee 
nowhere  appears  on  the  ballot,  we  are  un- 
able to  distinguish  the  case  of  such  candi- 
dates from  that  of  candidates  for  any  other 
office    in   the  respect  under   consideration; 
otherwise  any  person  or  group  of  persons 
nominated  by  more  than  one  party  would  be 
entitled  to  as  many  places  upon  the  ballot 
corresponding  with  the  number  of  parties 
nominating    them,    or    certificates    lawfully 
filed  of  such  nominations.    The  same  group 
of  three  persons  might  Ise  presented  by  sev- 
eral parties,  and  the  entire  group  be  given 
as    many   places    upon   the   official    ballot. 
Such  a  result  could  only  cause  much  con- 
fusion, and  throw  doubt  upon  the  correct- 
ness of  the  returns  of  the  votes  cast    We 
are  clearly  of  the  opinion  that  the  law  does 
not  contemplate  the  printing  of  the  name  of 
•one  person  as  candidate  for  elector  of  presi- 
dent and  vice  president  In  more  than  one 
place  upon  the  ballot.     Daniel  L.  Van  Meter 
was   regularly  nominated    by   the   People's 
party,  and  the  certificate  thereof  duly  filed. 
He  has  not  declined  that  nomination.    There 
is  certainly  no  authority  to  remove  his  name 
from  the  People's  party  group.    His  nomi- 
nation by  that  party  was  made  long  prior 
to   its   adoption   by   the  Democratic   party. 
His  name  being  entitled  to  but  one  place 
upon  the  ballot,  and  no  one  possessing  the 
right  to  ignore  his  first  nomination  in  the 
preparation  of  the  ballot,  It  necessarily  fol- 
lows that  his  name  is  not  imperatively  re- 
quired to  be  also  printed  in  the  same  group, 
and   in  conjunction  with  the  other  Demo- 
cratic candidates.    He  Is  described  as  Dem- 
ocratic as  well  as  People's,  and  this  descrip- 
tion indicates  to  the  voter  that  he  has  tteen 
nominated  as  representing  both  parties.     An 
arrangement  of  the  ballot  In  which  all  ap- 
propriate groups  could  be  maintained,  and 
yet  the  name  of  Van  Meter  Immediately  pre- 
ce<le  or  follow  the  names  of  the  V>ther  Dem- 
ocratic candidates,  thus  bringing  the  three 
into  closer  proximity,   would   certainly  not 
violate  the  letter  or  the  spirit  of  the  law; 
but  that  matter  has  been  left  to  the  discre- 
tion of  the  county  clerks,  which,  unless  the 
statute  is  departed  from,  is  not  subject  to 
the  control  of  the  courts.    These  views  find 
wpport  in  State  V.  Allen  (Neb.)  62  N.  W.  35, 
and  Miller  v.  Pennoyer  (Or.)  31  Pac.  830. 


Had  some  one,  not  already  a  candidate  of 
another  party,  been  nominated  to  fill  the 
vacancy  caused  by  the  declination  of  George 
H.  Cross,  the  name  of  such  nominee  would 
be  entitled  to  a  place  in  the  same  group 
with  the  original  associates  of  Cross.  A 
reasonable  construction  of  the  statutory  pro- 
vision would  cleatly  require  the  name  of 
one  thus  substituted  to  be  given  the  same 
place  upon  the  ballot  that  the  name  of  the 
candidate  who  had  declined  would  have 
been  entitled  to. 

The  next  question  submitted  involves  the 
status  of  the  nominations  of  Jordan  and 
Sims.  One  ■  ground  of  objection  is  that  a 
large  number  of  the  persons  purporting  to 
sign  the  certificate  of  nomination  had  joined 
in  nominating  at  least  three  other  persons 
for  the  same  office  by  attending  and  par- 
ticipating In  the  primaries  of  the  Republican 
party.  Independent  of  the  very  general 
character  of  the  allegation,  we  ate  of  the 
opinion  that  the  provision  of  the  statute 
(section  89,  c.  80,  Laws  1890)  attempted  to 
be  thus  invoked  is  prohibitory  only  of  the 
same  person  Joining  in  a  certificate  of  nom- 
ination by  electors  of  more  than  one  per- 
son for  the  same  office.  The  last  part  of 
the  clause  containing  the  provision  referred 
to  provides  that,  if  any  person  does  so  Join, 
his  name  shall  not  be  counted  upon  either 
certificate,  and  the  context  clearly  indicates 
that  it  was  only  Intended  to  forbid  one  from 
Joining  In  more  than  one  elector's  certificate 
making  a  nomination  for  the  same  office. 
Whether  any  one  shall  have  so  Joined  can 
then  easily  be  ascertained  by  the  officer  with 
whom  the  certificates  are  required  to  be 
filed.  It  is,  however,  contended  that  100 
electors  cannot  supplant  a  regularly  organ- 
ized political  party,  and  are  not  authorized 
to  place  in  nomination  any  candidate  as  rep- 
resentative of  such  a  party.  The  position 
taken  is  that  a  party  nomination  is  x>ei'mit- 
ted  to  be  made  only  by  a  party  convention. 
Counsel  for  relator  stated  upon  the  hearing 
that  they  were  until  that  time  unaware  that 
the  People's  nominees  had  first  or  at  any 
time  been  nominated  by  an  electors'  certifi- 
cate; and  it  was  conceded  by  such  counsel 
that,  if  a  vacancy  occurs  in  the  nomina- 
tions made  by  such  an  electors*  certificate, 
it  might  be  filled  in  the  same  manner.  The 
papers  upon  which  the  cause  was  submitted 
conclusively  show  that  100  electors  had  nom- 
inated by  certificate  in  due  form  said  Ran- 
dall, Matthews,  and  Van  Meter  as  candi- 
dates of  the  People's  party,  or  representing 
the  principles  of  that  party,  and  that  filing 
preceded  the  certificate  of  the  officers  of 
the  convention.  The  resignation  of  Randall 
and  Matthews  declined  by  clear  and  ex- 
press language  only  the  nominations  con- 
ferred by  the  state  convention  of  the  Peo- 
ple's party;  but  Included  in  their  respective 
statements  of  declination  was  a  direction  to 
the  secretary  of  state  to  omit  their  names 
from  the  official  ballot,  sufficiently  Indlcat- 


Digitized  by 


Google 


858 


46  PACIFIC  REPORTER. 


(Wyo. 


Ing  an  Intention  upon  their  part  to  entirely 
withdraw  as  candidates  for  presidential 
electors.  It  Is  at  least  certain  that  the  re- 
spondent has  not  certified  their  names,  and 
that  no  person  or  party  is  Insisting  that  his 
action  lu  that  regard  was  erroneous.  A 
vacancy,  then,  occurred  In  the  list  of  can- 
didates for  the  office  in  question,  presented 
by  the  said  certificate  of  electors.  That  vi- 
cancy  at  least  was  filled  by  the  certificate " 
which  is  dow  attacked,  naming  Jordan  and 
Sims.  It  Is  not  necessary,  therefore,  for 
this  court  to  decide  whether  or  not  a  va- 
cancy in  nominations  made  by  a  regular 
convention  of  a  political  party  can  be  filled 
by  an  electors*  certificate,  even  though,  as 
In  the  case  at  bar,  such  political  pai-ty  has 
not  again  acted  in  the  matter  by  conven- 
tion, and  the  convention  malting  the  original 
nominations  has  not  empowered  any  com- 
mittee to  fill  vacancies.  Indeed,  the  con- 
tention seemed  to  have  narrowed  to  an  at- 
tacl:  upon  the  action  of  the  respondent  In 
grouping  the  names  of  Jordan  and  Sims  with 
that  of  Van  Meter,  and  using  in  connec- 
tion with  their  names  the  party  name  "Peo- 
ple's," without  any  qualifying  words  to  In- 
dicate that  they  were  not  presented  by  a 
party  convention.  So  far  as  concerns  the 
objection  to  their  being  grouped  with  Van 
Meter,  what  has  already  been  said  Is  suffi- 
cient, bearing  In  mind  that  the  latter-named 
person  was  originally  nominated  by  the  cer- 
tificate of  electors  conjointly  with  Randall 
and  Matthews,  for  whom  Jordan  and  Sims 
were  afterwards  substituted. 

It  Is,  however,  very  seriously  Insisted  on  be- 
half of  the  relator  that  the  respondent  Is  not 
authorized  to  certify  the  designation  of  "Peo- 
ple's" in  connection  with  the  names  of  these 
substituted  candidates,  but  that  he  should  use 
some  other  word  of  description,  or  add  to  that 
so  used,  which  would  clearly  indicate  that 
they  were  nominated  by  certificate  of  elect- 
ors; and  in  support  of  that  view  we  are  re- 
ferred to  the  case  of  Philips  v.  Curtis  (Idaho) 
38  Pac.  405,  which  gives  countenance  to  that 
proposition.  That  case,  however,  is  foimded 
upon  a  statute  which,  although  qi^te  similar 
in  some  respects  to  our  own,  and  particularly 
so  concerning  the  making  of  nominations,  is 
radically  different  In  others,  which  must  have 
considerable  bearing  upon  the  question.  In 
that  state  the  method  of  preparing  the  ballot 
follows  that  of  most  of  the  states  using  the 
Australian  system.  Their  statute  expressly 
requires  that  "the  width  of  the  ticket  shall 
be  divided  Into  as  many  equal  parts  by  lines 
the  whole  length  of  the  ticket,  •  •  •  as 
there  are  political  principles  or  parties  repre- 
sented by  the  candidates;  each  of  said  par- 
ties or  divisions  to  have  a  heading  or  caption 
designating  the  political  principle  or  party 
represented  by  the  several  candidates."  The 
ballot  in  that  state  therefore  is  arranged  in 
separate  columns,  the  candidates  of  each  par- 
ty being  contained  in  one  column  with  the 
name  of  the  party  or  principle  at  the  head. 


In  the  case  cited  we  are  led  to  infer  from  the 
opinion  that  the  People's  party,  although  hold- 
ing a  convention,  and  making  certain  nomina- 
tions, 'had  failed  to  mention  any  one  as  a  can- 
didate toi   state   senator;    and   Philips,    who 
had  been  nominated  for  that  ot&ce  by  another 
party,  sought  to  have  his  name  placed  npon 
the  ticket  of  the  People's  party  under  a  nomi- 
nation made  by  a  certain  number  of  electrars. 
the  certificate  thereof  designating  him  as  Pe<^ 
pie's  party  candidate.     The  efTect  would  be. 
If  his  prayer  had  been  granted,  that  his  name 
would  have  gone  upon  the  regular  People's 
party  ticket,  and  In  the  column  upon  the  bal- 
lot set  aside  for  the  tldiet  of  that  party,  and 
with  the  other  candidates  regularly  nominat- 
ed by  a  convention  of  that  party.     It  was  held 
that  the  certificate  authorized  his  name  to  go 
upon  the  ballot  as  an  independent  candidate 
only,  and  that  any  number  of  electors  could 
not  secure  the  name  of  any  candidate  which 
they  saw  fit  to  Indorse  to  be  placed  upon  the 
ticket  of   any   party.     It   will   be   observed, 
whether  it  is  important  or  not,  that  the  candi- 
date seeking  the  aid  of  the  court  In  that  case 
was  already  named  upon  the  ballot  In  the 
ticket  of  another  party.     The  same  commente 
are  applicable  to  the  case  of  Atkeson  v.  lAy. 
115  Mo.  538,  22  S.  W.  4S1,  which  was  not  cit- 
ed by  counsel,  but  has  come  to  onr  notice. 
While  according  to  each  of  those  courts  our 
enthre  respect.  If  the  conclusions  arrived  at 
In  the  cases  cited  are  not  at  all  depending 
upon  the  character  of  their  ballot,  we  would 
hesitate  to  follow  them  In  their  api^cation  to 
a  statute  such  as  that  In  force  In  this  state. 
We  are  Inclined,  however,  to  the  opinion  that 
there    is   a   well-defined   distinction   lietween 
those  cases  and  the  one  at  bar.     In  this  state, 
any  convention  or  primary  meeting  held  for 
the  purpose  of  making  nominations  to  public 
office,  and  also  a  specified  number  of  electors, 
may  nominate  candidates  for  public  office  to 
be  filled  by  election.     Section  84,  c.  80,  LaT»-s 
1890.     A  convention  or  primary  meeting  Is  de- 
fined as  "an  organized  assemblage  of  electors 
or  delegates  representing  a  political  party." 
Section  86.     Nominations  made  by  a  conven- 
tion or  primary  meeting  are  required   to  be 
certified  In  writing  containing  the  name,  resi- 
dence, and  business  of  the  person  nominated. 
and,  in  not  more  than  five  words,  the  party  or 
principle  which  such  convention  or  primary 
meeting  represents.     It  is  required  to  be  sign- 
ed by  the  presiding  officer  and  secretary  of 
the  convention  or  primary  meeting,  and  veri- 
fied by  them  in  a  certain  manner.    Section  S6. 
Candidates  for  office  may  be  nominated  other- 
wise than  bV  convention  or  primary  meeting, 
as  follows:     A  certificate  containing  the  name 
of  a  candidate  for  the  office  to  be  filled  with 
such  Information  as  Is  required  to   be  given 
in  certificates  of  nominations  by  convention 
shall  be  signed  by  electors,   etc.     When    the 
office  is   to  be   filled  by  the  electors   of   the 
entire  state,   the  certificate  must   be    signed 
by   not   less   than    100   electors.      Such    cer- 
tificates may  be  filed  in  the  same  manner. 
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■and  with  the  same  effect,  as  a  certificate  of 
nomination  made  by  a  party  convention.  Sec- 
tion 88.  Provision  Is  made  for  declining  a 
nomination,  at  least  25  days  before  election 
<section  05) ;  and,  In  case  of  vacancy  occurring 
for  any  reason,  the  same  may  be  filled  In  th«i 
manner  required  for  original  nominations. 
Section  96.  In  case  the  nomination  thus  va- 
cated has  been  made  by  a  party  convention, 
which  has  delegated  to  a  committee  the  pow- 
er to  fill  vacancies,  the  same  may  be  filled  by 
such  committee.  Section  97.  It  was  urged 
by  counsel  for  respondent  that  the  language 
of  section  86,  viz.  "may  be  filled  in  the  man- 
ner required  for  original  nominations,"  ex- 
pressly permitted  a  vacancy  to  be  filled  In 
either  of  the  ways  provided  for  the  making  of 
original  nominations.  Irrespective  of  the  man- 
ner in  which  the  original  nomination  In  the 
particular  instance  had  been  made;  that  Is  to 
say,  either  by  convention  (or  committee,  if  au- 
thorized), primary  meeting,  or  certificate  of 
electors.  Whether  or  not  the  language  or  pur- 
port of  the  statute  goes  to  that  extent  we  do 
not,  as  already  intimated,  express  any  opin- 
ion, as  we  find  in  this  case  the  vacancies  to 
have  been  filled  in  the  same  manner  as  the 
erlginal  nominations  were  made  and  pre- 
sented. 

In  an  earlier  part  of  this  opinion  we  advert- 
ed to  the  method  of  making  up  the  ballot, 
from  which  it  appears  that  there  are  no  par- 
ty headings  thereon,  nor  columns  set  apart 
for  separate  parties;  but  the  ballot  is  required 
to  contahi.  In  addition  to  the  names  of  the 
candidates,  the  name  of  the  party  or  princi- 
ple represented  by  them  respectively  as  con- 
tained In  the  certificate  of  nomination.  It 
must  be  observed  that  the  certificate  under 
which  the  conrtroversy  arises  as  to  the  right 
to  use  the  word  "People's"  Is  not  arraigned 
by  any  persons  or  authority  representing  the 
People's  party.  No  one  claiming  any  alle- 
giance to  that  party  Is  here  complaining  of 
the  act  of  Chairman  Patterson  and  his  asso- 
ciates. The  complaint  comes  from  the  chair- 
man of  the  state  committee  of  an  entirely 
separate  political  party.  While  he  probably 
has  the  right  to  prefer  such  a  complaint,  and 
liave  the  matter  adjudicated,  nevertheless  we 
are  confronted  with  the  fact  that  at  the  in- 
stance of  one  not  affiliated  with  the  Peo- 
ple's party  in  any  manner,  so  far  as  the  rec- 
ord discloses,  we  are  asked  to  Judloially  de- 
ny the  right  of  more  than  100  electors,  includ- 
ing the  one  highest  in  authority  in  the  party 
in  this  state,  describing  themselves  as  the 
representatives  of  that  party,  from  giving  the 
party  name  to  their  candidates.  If  this  cer- 
tificate had  come  in  confiict  with  other  nomi- 
nations made  by  the  same  party  In  regular 
■convention,  a  very  different  question  might 
arise.  In  the  case  art  bar,  however,  we  have 
before  us  the  broad  question  whether,  in  any 
case,  the  secretary  of  state  is  at  liberty  to 
respect  the  designation  of  a  political  party  or 
principle  mentioned  in  a  certificate  of  nomina- 
tion by  electors,  when  the  certificate  is  slt;n- 


ed,  sworn  to,  and  presented  by  the  state 
chairman  of  such  party,  and  in  its  body  al- 
leges that  the  signers  represent  the  party,  in 
the  absence  of  any  other  existing  nomina- 
tion by  snch  party  for  the  same  office;  or 
whetlier  he  is  bound  to  disregard  such  de- 
scription, or  add  something  to  it,  not  found 
in  tlie  certificate.  Indicating  the  manner  in 
which  the  nominations  were  made.  There 
can  hardly  exist  a  doubt  but  that  our  legis- 
lation on  the  subject  of  elections  Is  more  or 
less  imperfect,  which  fact  Invites  conflict, 
and  possibility  of  confusion;  but  the  courts 
cannot  supply  omissions  in  the  law.  Antici- 
pating, or  perhaps  having  experienced,  con- 
troversy along  this  very  line,  many  of  the 
states  have  explicitly  regulated  the  manner 
in  which  party  nominations  may  be  made. 
There  Is  nothing  of  that  character  in  our  law. 
We  have  searched  the  election  law  in  vain 
to  discover  any  limitations  upon  party  nom- 
inations. There  is  not  a  clause  or  line  any- 
where requiring  or  tending  in  that  direction 
that  a  political  party  eon  only  present  nom- 
inations for  public  office  through  the  medium 
of  party  conventions  or  primary  meetings. 
The  writer  of  this  opinion  believes  that  a 
wise  regulation  in  that  regard,  and  legisla- 
tion explicitly  defining  the  status  of  nomina- 
tions by  certificate  of  electors,  would  be  de- 
sirable; but  there  is  no  such  legislation  at 
present,  and  the  courts  have  no  authority  to 
place  restrictions  upon  those  matters  when 
the  legislature  has  left  them  open.  A  con- 
vention of  delegates,  or  even  a  mass  con- 
vention, is,  after  all,  but  a  representation  of 
some  political  party;  neither  constitutes  the 
party  itself;  and  until  the  appropriate  de- 
partment has  limited  or  restricted  the  meth- 
od by  which  a  party  may  be  represented,  and 
through  what  character  of  representation  it 
may  act,  we  do  not  consider  it  within  the 
province  of  the  courts  to  do  so.  If  there  is 
any  doubt  about  a  matter  of  this  character, 
then  that  construction  of  the  statute  should 
be  adopted  which  vrtll  accord  to  the  citizen 
the  greater  liberty  in  casting  his  ballot.  Peo- 
ple V.  District  Court,  18  Colo.  26,  31  Pac. 
339.  It  has  been  held  that,  where  two  fac- 
tions of  tihe  same  political  party  have  held 
separate  conventions,  and  certified  nomina- 
tions, using  the  sojne  political  designation, 
the  secretary  of  state  is  without  authority  to 
decide  which  of  the  two  is  entitled  to  the 
party  name,  and  is  required  in  such  case  to 
certify  both  sets  of  nominations,  giving  to 
each  the  political  designation  found  In  the 
certificate  of  nomination.  Pgople  v.  District 
Court,  supra;  Phelps  v.  Piper  (Neb.)  67  N. 
W.  755;  Shields  v.  Jacob,  88  Mich.  164,  50 
N.  W.  105.  In  Kansas  a  nomination  by  elect- 
ors designating  their  single  candidate  as  the 
nominee  of  the  Miners'  and  Laboring  Men's 
party  was  recognized  as  a  party  nomination, 
and  the  courtsay:  "Wethlnk  that  each  polit- 
ical party  has  a  perfect  right  to  select  Its 
candidates  as  it  pleases,  and  have  their 
names    printed    under    its   party    heading. 
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There  is  nothing  In  the  law  nor  In  reason  pre- 
venting two  or  more  political  parties,  wheth- 
er acting  through  conventions  or  by  peti- 
tions, from  selecting  the  same  individuals  for 
one  or  more  of  the  ottlces  to  be  filled."  Simp- 
son V.  Osborn,  52  Kan.  328,  34  Pac.  747.  In 
Minnesota  the  supreme  court  upheld  as  par- 
ty nominees  certain  candidates  named  by  a 
mass  convention.  In  opposition  to  rival  can- 
didates presented  by  a  delegate  conven):lon 
of  the  same  party;  one  of  the  reasons  assign- 
ed being  the  entire  absence  of  any  statutory 
provision  regulating  the  manner  in  which 
political  parties  should  proceed  in  organizing 
conventions  or  making  nominations.  Mans- 
ton  V.  Mcintosh  (Minn.)  60  N.  W.  672.  To 
hold  that  the  provisions  of  the  statute  au- 
thorizing a  convention  to  make  nominations, 
and  defining  a  convention  as  an  organized 
assemblage  of  electors  r^resenting  some  po- 
litical p.arty  or  principle,  necessarily  confines 
a  political  party  to  proceedings  by  and 
through  a  convention,  especially  in  view  of 
the  other  provisions  affecting  nominations 
by  electors'  certificate,  or  by  petition,  as  It 
is  sometimes  popularly  termed,  would  re- 
quire the  judiciary  to  Interpolate  something 
which  has  been  omitted,  perhaps  purposely, 
from  the  statute.  In  the  case  at  bar  no  con- 
vention of  the  People's  party  has  acted  as  to 
two  candidates  for  electors  subsequent  to 
the  declination  of  two  persons  named  In  con- 
vention as  well  as  by  petition.  No  commit- 
tee was  given  authority  to  act.  The  chair- 
man of  the  state  committee,  with  100  asso- 
ciates, present  the  certificate  in  question  as 
alleged  representatives  of  the  party.  If  a 
party  may,  under  any  circumstances,  act  oth- 
srwise  than  by  convention  or  primary  meet- 
ing, no  lawful  or  reasonable  objection  can  he 
nrsed  to  such  action  In  the  case  ana  upon 
the  facts  before  us.  We  conclude,  there- 
fore, that  the  respondent  was  not  bound  to 
disregard  the  political  designation  accompa- 
nying the  names  of  the  candidates  Jordan 
and  Sims  in  the  certificate  nominating  them, 
that  a  fair  and  reasonable  construction  of 
the  statute  does  not  require  him  to  add  to  or 
qualify  the  party  name  thus  used.  No  such 
duty  being  Imposed  upon  that  officer.  It  does 
not  rest  upon  the  court.  The  writ  prayed  for 
jaust  be  dented. 

CONAWAY,  J.,  concurs.    GROESBECK,  O. 
J.,  did  not  participate  in  the  decision. 


(4  (Mcl.  412) 

JOHNSON  &  LARIMER  DRY-GOODS  CO. 

V.  CORNELL. 
(Supreme  Court  of  Oklahoma.     Sept.  4,  1896.) 

Limitations  —  Runkino  op  Statutb  —  Nonresi- 
dext9— boxd  for  costs — second- 
ART  Evidence. 
1.  The  statute  of  llmitntions  does  not  run  in 
favor  of  a  nonresident  corporation  whicli  neg- 
lects and  refuses  to  comply  with  the  laws  of 
the  territory  upon  which  it  is  permitted  to  do 
bnsiness  here,   and   by  which  neglect  and   re- 


fusal persons  having  .claims  against  the  corpora- 
tion are  precluded  from  obtaining  service  of 
process  upon  it. 

2.  No  bond  for  costs,  deposit  in  money,  or  affi- 
davit of  poverty  by  the  plaintiff  was  required 
tinder  the  practice  act  contained  in  the  Stat- 
utes of  1880,  under  which  this  action  was  be- 
gun, and  neither  a  bond,  deposit,  nor  affidavit 
of  poverty  were  required  in  order  to  entitle  the 
court  to  take  jurisdiction  of  the  case  before 
summons  issued,  in  a  suit  begun  under  that  act. 

3.  In  a  suit  for  damages  against  the  plaintiff 
in  error  here,  defendant  below,  the  plaintiff,  de- 
fendant in  error  here,  testified  as  to  the  value 
of  a  stock  of  goods,  and  afterwards,  upon  cross- 
examination,  he  testified  that  he  knew  the  value- 
of  the  goods  by  footing  up  the  bills  and  the 
sales  on  the  books,  and  that  he  had  turned  over 
the  books  to  one  of  his  attorneys,  and  that  he 
now  had  no  control  of  them,  and  that  they  were 
out  of  his  possession. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  S.  P.  Cornell  against  the  John- 
son &  Larimer  Dry-Goods  Company  for  con- 
version. From  a  judgment  for  plaintiff,  de- 
fendant brings  trror.    Affltrmed. 

O'Bryan  &  Gordon  and  Green  &  Strang, 
for  plaintiff  In  error.  Harper  S.  CuDnlng- 
ham,  for  defendant  in  error. 

McATEE,  J.  This  case  was  tried  npon  an 
amended  petition  filed  in  the  district  court 
of  Logan  county  on  the  27th  day  of  Janu- 
ary, 18»4,  by  the  plaintiff,  S.  P.  Ck>mell.  de- 
fendant in  error  here,  In  which  the  plain- 
tiff alleged  that  he  and  one  George  Slitzell 
were  owners  of  a  stock  of  goods  in  the  town 
of  Noble,  valued  at  $1,000,  and  tbat  before 
the  commencement  of  this  suit  plaintiff  be- 
came the  sole  owner  thereof,  and  that  on 
the  15th  day  of  August,  1890,  the  defend- 
ant, plaintiff  in  error  here,  forcibly  took  pos- 
session of  the  said  goods,  and  on  September 
20,  1800,  converted  the  same  to  its  own  use; 
and  that  also  on  the  15th  day  of  August, 
18S0,  the  defendant  forcibly  took  i)ossession 
of  another  stock  of  goods  owned  by  plain- 
tiff in  the  town  of  Orlando,  and  on  the  22d 
day  of  September,  1800,  converted  the  same 
to  its  own  use,  to  the  plaintiff's  damage  in 
the  sum  of  $2,500;  and  that  the  plaintiff 
was  the  owner  of  a  frame  building  in  the 
town  of  Orlando,  and  that  on  the  16th  day 
of  September,  1890,  the  defendant  converted 
this  property  also  to  its  own  use,  to  the 
damage  of  the  plaintiff  In  the  sum  of  $300. 
Judgment  was  prayed  for  in  the  sum  of 
$3,800,  damages,  and  interest  from  the  15th 
day  of  August,  and  for  costs  of  suit.  There 
was  no  cost  bond,  no  deposit  for  costs,  and 
no  poverty  affidavit.  Summons  was  issued, 
and  returned  on  January  30,  1894,  and  duly 
served  on  Enos  Kulhman,  agent  of  the  de- 
fendant, plaintiff  In  error  here,  on  Febru- 
ary 1,  1894.  The  defendant  filed  a  general 
denial  of  all  the  charges  set  forth  in  the  pe- 
tition on  February  20,  1894,  and  on  the  12th 
day  of  April,  1894,  obtained  leave  to  with- 
draw Its  answer,  and  file  a  general  demur- 
rer, which  was  by  the  court  overruled.    De- 
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fendant  thereupon  again  filed  Its  general 
denial,  and  upon  tbe  issues  thereupon  raised 
the  cause  was  tried  to  a  jury.  The  Jury 
was  folly  Instructed  upon  the  propositions 
of  law  applicable  to  tbe  case,  and  thereafter 
rendered  a  yerdlct  in  behalf  of  the  plaintiff, 
defendant  here,  for  the  sum  of  $1,100  and 
costs  of  suit.  Findings  of  fact  were  also 
made  by  the  jury  upon  23  special  interroga- 
tories proposed  by  the  defendant.  The  de- 
fendant moved  the  court  for  Judgment  upon 
the  special  findings  of  the  Jury,  notwith- 
standing the  general  verdict,  and  filed  its 
motion  for  a  new  trial,  and  further  moved 
the  court  to  dismiss  the  action  for  the  rea- 
son that  no  bond  tor  costs  had  been  given, 
and  for  the  further  reason  that  the  plaintiff 
bad  failed  to  comply  with  the  order  of  the 
court  requiring  him  to  give  bond  for  costs; 
all  of  which  motions  were  by  the  court  over- 
ruled, and  exceptions  reserved  by  the  defend- 
ant, and  Judgment  was  thereupon  entered 
np  in  behalf  of  the  plaintiff  for  the  amount 
of  damages  awarded  in  the  verdict  of  the 
Jury. 

Thirteen  assignments  of  error  were  made 
by  the  plaintiff  in  error,  all  of  which  were 
argued  upon  three  propositions,  as  follows: 
(1)  That  under  the  laws  of  the  territory  the 
claim  of  the  plaintiff  was  barred  by  the 
statute  of  limitations  upon  the  27th  day  of 
January,  185)4,  the  date  of  the  filing  of  the 
amended  petition  herein;  and  (2)  that,  no 
bond  for  costs  having  been  filed,  no  dex>osit 
in  money  of  a  sum  less  than  $15  having 
been  made,  and  no  aflldavit  by  the  plain- 
tiff that,  by  reason  of  his  poverty,  he  was 
unable  to  pay  the  costs  of  the  action,  hav- 
inj?  been  filed  in  the  district  court  before  the 
issuance  of  the  summons,  the  court  was, 
therefore,  without  Jurisdiction,  and  should 
have  dismissed  the  cause  upon  its  atten- 
tion having  been  called  to  that  fact;  and  (3) 
that  secondary  evidence  was  admitted  in 
behalf  of  the  plaintiff  while  primary  evi- 
dence existed,  and  was  under  the  control  of 
the  plaintiff  or  his  attorney.  No  argument 
is  made  upon  the  law  as  given  to  the  Jury 
by  the  court,  nor  has  there  been  any  discus- 
sion as  to  the  correctness  of  the  verdict  of 
the  Jury  in  view  of  the  special  findings  of 
fact  made  by  It  at  the  Instance  of  the  de- 
fendant. 

This  action  was  begun  shortly  after  the 
conversations  set  forth  In  the  amended  peti- 
tion, and  while  the  practice  act  contained  in 
the  Statutes  of  1890  was  in  force.  The  de- 
fendant corporation  had  at  that  time  nol; 
complied  with  the  requirements  of  the  Stat- 
utes of  Oklahoma  as  they  existed  at  the 
time,  and  as  they  are  now  found  in  chapter 
17,  art.  21,  of  the  Statutes  of  1893,  and  no 
agent  of  the  defendant  corporation  had  been 
appointed  in  the  territory  upon  whom  serv- 
ice of  process  could  be  made.  Shortly  after 
the  defendant  corporation  complied  with  this 
statute,  the  amended  petition  was  filed, 
summons  Issued  and  served  upon  Its  agent, 


and  the  defendant  then  entered  Its  ai^>ear- 
ance,  and  answered  in  the  case.  It  Is  ob- 
vious that  the  statute  of  limitations  does  not 
run  in  favor  of  a  nonresident  corporation 
which  neglects  and  refuses  to  comply  with 
the  laws  of  the  territory  upon  which  it  is 
permitted  to  do  business  here,  and  by  which 
neglect  and  refusal  persons  having  claims 
against  it  are  precluded  from  obtaining 
service  of  process  upon  it  The  defendant 
did  not  plead  the  statute  of  limitations  as 
a  bar,  and  evidently  did  not  rely  upon  It. 

Upon  the  second  ground  of  error  which 
has  been  argued  In  tbe  briefs  it  is  to  be 
said  that,  while  the  case  was  tried  upon 
the  amended  petition  filed  January  27,  1884, 
the  action  was  begun  under  tbe  practice  act 
contained  In  the  Statutes  of  1S90,  and  that 
no  bond  for  costs,  deposit  In  money,  or  aftl- 
davit  of  poverty  by  the  plaintiff  was  re- 
quired under  that  act  as  a  prerequisite  to 
the  issuance  of  summons.  This  action  was 
pending  at  the  time  of  the  adoption  of  the 
present  Code  of  Civil  Procedure,  which  pro- 
vides in  section  751,  p.  8S8,  of  tbe  Statutes 
of  1893,  that:  "The  provisions  of  this  Code 
do  not  apply  *to  proceedings  in  'actions  or 
suits  pending,  when  it  takes  effect.  They 
shall  be  conducted  to  final  Judgment  or  de- 
cree, in  all  respects,  as  though  it  had  not 
been  adopted."  The  contention  of  plaintiff 
in  error  cannot,  therefore,  be  sustained  upon 
this  ground. 

Upon  the  third  ground  of  error  which  has 
been  argued  It  is  contended  that  the  best 
evidence  attainable  should  be  first  produced 
before  any  evidence  of  a  secondary  nature 
should  be  allowed  by  the  court,  and  that 
the  court  erred  In  allowing  testimony  of  a 
secondary  nature  while  the  primary  evi- 
dence was  under  the  control  of  plaintiff  or 
his  attorneys.  The  plaintiff  testified  that 
be  was  familiar  with  the  stock  of  goods  at 
Orlando  from  handling  them,  and  ordering 
them,  and  having  charge  of  them,  and  from 
these  circumstances  could  state  what  the 
fair  market  value  of  the  goods  was.  The 
defendant  in  error  testified  that  he  bad  been 
in  business  In  the  territory  since  August  of 
1889,  and  gave  bis  personal  attention  to  It, 
and  thereupon  stated  that  the  value  of  the 
goods  at  Orlando  was  $2,800.  Afterwai'ds, 
ui>on  cross-examination,  be  testified  that  he 
knew  the  worth  of  tbe  goods  at  Orlando  by 
tbe  footing  up  of  tbe  bills  and  tbe  sales  on 
the  books,  and  that  he  bad  turned  over  the 
books  to  one  of  his  attorneys  in  the  case, 
Mr.  Cunningham;  that  he  had  no  control  of 
them,  and  that  they  were  out  of  bis  pos- 
session, and  that  be  did  not  know  whether 
his  attorney  now  had  control  of  them  or  not. 
Mr.  Cunningham  was  In  court  at  the  time 
of  the  trial.  He  testified  that  the  books  and 
accounts  had  been  In  his  possession,  but 
that  he  had  lost  them,  and  that  they  wore 
not  now  in  his  control,  and  that  he  did  not 
know  where  they  were.  We  do  not  think 
that  tbe  case  should  be  reversed  upon  this 
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gronnd.  The  judgment  of  the  court  Trill  be 
fifflrmed.  All  the  Justices  concurring,  ez- 
<Kpt  DALE,  C.  J.,  who  presided  In  the  cause 
below,  and  BIERER,  J.,  not  sitting. 


016  Cal.  86) 

WOODBURY  T.  NEVADA  SOUTHERN 

RY.  CO.     (L.  A.  243,  244.) 

^.Supreme  Court  of  California.     Nov.  24,  ISDB.) 

Appbil  bt  CoKPORATioir— Dismissal — Riohts  o» 

Stockholdbks— Bdbstitution  or  Attornets. 

1.  In  an  action  asralnst  a  corporation,  pending 
an  appeal  by  the  defendant,  certain  stockhold- 
«ra,  claiming  to  be  the  eoyeming  body  of  the 
corporation,  filed  a  motion,  sopportea  by  ex 
parte  aflSdaritB,  to  dismiss  the  appeal,  as  taken 
without  authority.  Beld  that,  in  the  absence 
of  sufficient  evidence  to  establish  affirmatively 
the  facta  alleged,  the  motion  should  l>e  denied. 

2.  In  an  action  against  a  corporation,  pend- 
ing an  appeal  by  the  defendant,  a  motion,  sup- 
ported by  ex  parte  affidavits,  was  filed  in  the 
appellate  court  by  certain  stocliholders,  claim- 
ing to  control  the  corporation,  to  substitate  an- 
other attorney  for  the  attorney  of  record.  Held 
tha^  in  the  absence  of  sufficient  evidence  to  es- 
tablish affirmatively  that  the  moving  parties 
are  in  control,  the  motion  should  be  denied. 

8.  Under  Code  Civ.  Proc.  {  946,  providing 
that  an  appeal  stays  proceedings  upon  the  judg- 
ment or  order  appealed  from,  but  that  the  court 
below  may  proceed  upon  any  other  matter  not 
included  in  such  order;  and  section  284,  provid- 
ing that  the  attorney  in  an  action  may  be  chan- 
ged at  any  time  by  order  of  the  court,  upon  ap- 
plication, an  application,  pending  an  appeal,  to 
substitute  another  for  the  attorney  of  record, 
should  be  made  in  the  trial  court. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  county;  J.  S.  Noyes,  Judge. 

Action  by  R.  W.  Woodbury  against  the  Neva- 
Ai  Sotrtbem  Railway  Company.  Pending  an-B];>- 
peal  by  the  defendant  from  a  judgment  In  favor 
«f  plaintiff,  certain  stockhoideis  moved  to  sub- 
stitute another  attorney  for  the  attorney  of  rec- 
ord, and  to  dismiss  the  appeal.  Motion  dlsmiss- 
«d. 

A.  B.  Hotcbklsa,  for  appellant.  H.  a  DIUchi, 
fbr  respondent 

McFARLAND,  J.  Several  actions  to  enforce 
alleged  mechanics'  liens  were  consolidated,  and 
Judgments  were  rendered  against  the  defendant, 
the  Nevada  Southern  Railway  Company,  a  cor- 
poration, for  a  large  sum  of  money,  to  wit, 
^151,710.79,  together  with  attorney's  fees,  costs, 
etc.  It  appears  that  other  large  Interests  are, 
to  some  extent.  Incidentally  involved  in  the  case. 
On  April  16,  1896,  an  appeal  was  taken  to  this 
court  by  the  said  railway  company,  defendant, 
b7  Its  attomer,  A.  B.  Hotchklss,  who  la  an  at- 
torney and  counselor  in  all  the  courts  of  this 
state.  The  transcript  on  appeal  was  filed  May 
27,  1896.  Afterwards  two  motions  were  made 
to  this  court,  and  submitted  for  decisions.  One 
is  a  motion  made  by  re^ndent  to  dismiss  the 
appeal.  Tbe  other  is  a  motion  purporting  to 
be  made  by  the  appellant,  the  said  railway  com- 
pany, for  a  substitution  of  attorneys.  Tbe  no- 
tice of  this  second  motion  is  addressed  "to  A.  B. 
Hotchldas,  Esq.,  attorney  of  record  for  said  ap- 
pellant," and  Is  signed,  "The  Nevada  Southern 
Railway  Company,  by  M.  A.  Conkllng,  Its  At- 


toniey";  and,  in  the  nodce,  Hotebkiss  la  In- 
formed that  the  said  lallway  company  will  ap- 
ply for  an  order  of  this  court  to  change  the  at- 
torney for  said  company,  appellant,  by  sab- 
Btituting  said  Conkllng  as  its  attorney  in  tbe 
place  of  said  Hotchklss.  These  two  motions  are 
baaed  upon  substantially  tbe  same  gionnds. 
namely,  that  said  appeal  was  taken  without  the 
authority  of  said  appellant,  and,  particularly, 
that  since  the  taking  of  the  appeal  tbe  appellant 
has  ordered  that  Conkllng  be  substituted  as  its 
attorney  In  place  of  said  Hotchklss,  and  that 
said  appeal  be  dismissed.  Hotchklss,  for  him- 
self and  for  the  appellant,  makes  certain  prelim- 
inary objections  to  the  hearing  of  these  motions, 
and  contends  that  the  procedure  adopted  to 
bring  before  this  court  the  matters  sought  to  be 
presented  by  said  motions  is  insular  and  un- 
warranted, and  that  the  said  motions  cannot, 
therefore,  be  considered.  But  we  do  not  deem 
it  necessary  to  pass  upon  these  objections,  at  to 
consider  otber  objections  to  tbe  competoicy  of 
certain  evidence  submitted  an  the  hearing  of  tbe 
motions,  because,  waiving  all  oi  said  objections, 
we  do  not  think  that  the  evidence  submitted 
warrants  the  granting  of  either  of  said  motions. 
The  motions  were  submitted  here  upon  ex  parte 
alBdavits,  which  is  a  very  unsatlsfactoiy  method 
of  presenting  issues  which  Involve  important 
rights  and  large  property  interests.  If  these  mo- 
tions should  be  granted,  some  of  the  parties 
would  be  forever  precluded  from  raising  in  any 
form  questions  which  they  seek  to  have  decided 
on  the  appeal  sought  to  be  dismissed,-  and  which 
involve  huge  sums  of  money.  Evidently,  there- 
fore, the  motions  shomd  not  be  granted  unless 
the  showing  made  by  me  moving  parties  b 
strong  and  clear,  and  the  showing  made  Is  not 
of  that  character.  There  are  a  number  of  affi- 
davits made  on  behalf  of  each  of  the  contesting 
parties,  and  they  are  sharply  conflicting.  It 
would  be  useless  to  state  here  the  contents  of 
the  various  afKdavits.  It  Is  sufficient  to  say 
that  the  evidence  whlcb  they  furnish,  considered 
as  a  whole,  does  not  affiriiiatlvely  establish  the 
alleged  facts  upon  which  the  motions  are  baaed, 
or  show  who,  among  contesting  stockholders, 
have  tbe  control  of  the  corporation  appellant 
If,  upon  the  hearing  of  the  appeal,  the  judgment 
of  the  court  below  shall  be  affirmed,  the  mov- 
ing parties  in  these  motions  will  have  obtained 
substantially  what  they  are  now  demanding. 
On  the  other  band,  if  the  judgment  siiall  be  re- 
versed it  should  be  an  easy  thing  In  the  court 
below,  where  questions  of  fact  can  be  fully  In- 
vestigated, to  determine  who  constitute  tbe  pref- 
er governing  body  of  said  corporation,  and  sndi 
governing  body  can  then  make  such  disposition 
of  the  case  as  it  may  deem  advisable.  For  these 
reasons  we  are  satisfled  that  the  motions  sbould 
be  dismissed.  The  motions  to  dismiss  tbe  ap- 
peal and  for  substltaUrai  of  attorneys  are  boQi 
denied. 

I  concur:   OAROUTTE,  J. 

HARRISON,  J.     I  concur.    In  addlttOD  to 
the  reasons  given  in  the  opinion  of  Mr.  Justice 
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McFARLAND  for  denying  the  motions,  the  mo- 
tion lior  the  substitution  of  attorneys  for  the  ap- 
pellant should  have  been  originally  presented 
to  the  superior  court.  Section  946,  Code  Civ. 
Proc.,  proTides  that  the  perfecting  of  an  appeal 
stays  all  further  proceedings  in  the  court  l)elow 
"upon  the  Judgment  or  order  appealed  from," 
or  "upon  the  matter  embraced  thetetn,"  and 
also  declares  that  "the  court  below  may  proceed 
upon  any  other  matter  embraced  in  the  acticm, 
and  not  affected  by  the  order  appealed  from"; 
and  section  284,  Id.,  provides  that  the  attorney 
in  an  action  may  be  changed  at  any  time  "be- 
fore or  after  Judgment.  *  •  •  (2)  Upon  the 
order  of  the  court,  upon  the  application  of  either 
client  or  attorney,  after  notice  from  one  to  the 
other."  The  appellate  Jurisdiction  at  this  court 
can  be  exercised  only  upon  the  matters  appealed 
to  it,  which  in  the  present  case  is  the  Judgment 
rendered  by  the  superior  court  against  the  ap- 
pellant. This  Judgment  was  for  a  large  amount 
of  money,  and  It  does  not  ai^iear  that  any  un- 
dertaking was  given  to  stay  proceedings  thereon. 
The  enforcement  of  the  Judgment,  as  well  as 
any  proceedings  to  vacate  it  or  to  grant  a  new 
trial,  must  be  taken  in  the  superior  court.  These 
are  matters  not  embraced  in  the  Judgment  ap- 
pealed from,  and  consequently  remain  within 
the  Jurisdiction  of  that  court  to  proceed  upon; 
and,  irrespective  of  all  statutory  provision,  it  Is 
eminently  fitting  that  the  court  which  has  jiuls- 
dlction  of  the  proceedings  should  determine 
who  is  authorized  to  represent  the  parties  there- 
to as  their  attorney.  There  would  be  a  manifest 
Impropriety  for  this  court  to  direct  a  substitu- 
tion of  attorneys  to  conduct  the  litigation  In  ref- 
erence to  the  matters  that  have  not  been  appeal- 
ed, and  the  statute  contemplates  that  the  same 
attorn^  shall  represent  the  party  in  both  the 
trial  and  the  appellate  courts.  If  any  substitu- 
tion is  to  be  made,  it  should  be  made  In  the 
court  of  original  JurUdlctlon,  and.  If  requisite, 
the  action  of  that  court  in  the  matter  can  then 
be  properly  certified  to  this  court. 

We  concur:    VAN  FLEET,  J.;  HENSHAW, 
J. 


(115  Cal.  67) 

DAVIS  V.  CITY  AND  COUNTY  OF  SAN 

FRANCISCO.     (S.  F.  332.) 

(Supreme  Court  of  California.     Nov.  24,  1896.) 

ascovBRT  OF  Taxes  Paid  — Special  Abskssmbst 

—  8TATCTE. 

Pol.  Code,  §  8819  (Laws  1893,  p.  32),  au- 
thorizing actions  against  counties  for  the  re- 
covery of  illegal  taxes  paid  under  protest,  does 
not  apply  to  a  special  assessment  levied  by 
the  city  and  county  of  San  Francisco,  and  col- 
lected for  a  fund  in  which  the  county,  as  such, 
has  no  interest.  Easterbrook  r.  City  and  Coun- 
ty of  San  Francisco  (Cal.)  44  Pac.  800,  fol- 
lowed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

Action  by  Andrew  M.  Davis  against  the  city 
and  county  of  San  Francisco.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 


Naphtaly,  Freldenrlch  &  Ackerman,  for  ap- 
pellant. H.  T.  Creswell  and  W.  0.  Belcher, 
for  respondent. 

McFARLAND,  J.  A  general  demurrer  to 
the  complaint  was  sustained,  and,  plaintiff 
having  declined  to  amend,  Judgment  was  ren- 
dered for  defendant.  Plaintiff  appeals  from 
the  Judgment  The  purpose  of  the  action  Is' 
to  recover  of  the  city  and  county  of  San  Fran- 
cisco, under  the  provisions  of  section  3819  of 
the  Political  Code  (Laws  1693,  p.  32),  certain 
alleged  taxes,  averred  to  have  been  paid  by 
appellant  under  protest.  But  the  alleged  tax- 
es were,  in  fact,  founded  upon  special  assess- 
ments for  a  specific  purpose,  under  an  act  of 
the  legislature  approved  March  23,  1876  (St 
1875-76,  p.  433),  generally  known  as  the  "Du- 
pont  Street  Act,"  to  which  the  said  section 
3819  of  the  Political  Code  does  not  apply,  and 
for  which  no  action  can  be  maintained  against 
said  city  and  county.  This  was  expressly  de- 
cided by  this  court  In  Easterbrook  v.  City  and 
County  of  San  Francisco,  44  Pac.  800,  and 
upon  the  authority  of  that  case  the  Judgment 
in  the  case  at  bar  must  be  affirmed.  See,  al- 
so, Elberg  V.  San  Luis  Obispo  Co.  (Cal.)  41 
Pac.  475,  and  Pacific  Mut  Life  Ins.  Co.  v. 
San  Diego  Co.,  Id.  423.  It  Is  proper  to  state 
that  the  Easterbrook  Case  had  not  been  de- 
cided when  this  appeal  was  taken,  or  when 
the  briefs  in  this  case  were  filed.  The  Judg- 
ment is  affirmed. 

We  concur:    HENSHAW,  J.;   TEMPLE,  J. 


(US  Oal.  m 

PEOPLE  V.   CRESPI.     (Cr.   177.) 

(Supreme  Court  of  California.     Nov.  21,  1896.) 

Ckiminal  Law— Examinin-o  Magistrate— Jdris- 

DionoN — ^Impbacbmbnt  o»  Witness 

— EviDESCB. 

1.  The  powers  and  jurisdiction  of  the  officials 
designated  by  Pen.  Code,  §§  807,  808,  as  magis- 
trates, while  acting  as  such,  are  not  derlve'l 
from  the  statutes  relating  to  their  several 
offices,  but  from  such  sections  and  from  Const, 
art.  1,  J  8,  authorizing  the  prosecution  of  indict- 
able offenses  by  information  after  examination 
and  commitment  by  a  magistrate;  and  a  police 
judge  in  a  city,  being  ex  officio  a  mngistrate, 
possesses  jurisdiction  to  conduct  such  exam- 
inations, without  .regard  to  whether  or  not  it 
is,  in  terms,  conferred  by  the  statute  creating 
his  office. 

2.  A  defendant  on  trial  for  a  criminal  offense 
cannot  be  permitted  to  impeach  the  prosecuting 
witness  by  placing  him  on  the  stand,  and,  on 
his  denial  of  statements  imputed  to  him,  con- 
tradicting him  by  other  witnesses. 

3.  To  rebut  evidence  introduced  to  prove  a 
conspiracy  by  which  certain  druggists  were 
making  dishonest  nrofits  by  the  improper  filling 
of  prescriptions,  the  testimony  of  a  physician 
practicing  in  the  locality,  that  he  knew"  of  no 
such  practice,  and  had  beard  of  no  complaint, 
was  admissible,  though  he  was  not  shown  to 
have  any  connection  with  the  parties  charged, 
such  fact  affecting  only  the  weight  of  his  evi- 
dence. 

4.  Permitting  a  prosecuting  witness  in  a  trial 
for  criminal  libel  to  testify  that  he  was  mar- 
ried and  had  a  family  is  not  reversible  error. 

6.  In  a  prosecution  for  a  criminal  libel,  a 
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statement  in  an  instruction  that  libels  tend  to 
incite  breaches  of  the  peace,  and  that  it  is  the 
policy  of  the  law,  in  the  interest  of  its  preserva- 
tion, to  discourage  such  litiels  by  pnnisliment  of 
the  libeler,  is  not  error. 

Department  2.  Aijpeal  from  superior  court, 
city  and  county  of  iSan  Francisco;  William 
T.  Wallace,  Judge. 

'  Gesare  Crespi  was  convicted  of  criminal 
libel,  and  from  the  Judgment,  and  from  an 
order  denying  a  new  trial,  he  appeals.  Af- 
firmed. 

Van  Ness  &  Eedman,  toe  api)eUant.  W.  F. 
Fitzgerald,  Atty.  Gen.,  and  Heury  E.  darter, 
Dep.  Atty.  Gen.,  for  the  People. 

HENSHAW,  J.  The  defendant,  convicted 
of  criminal  libel  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  appeals 
from  the  judgment,  and  from  the  order  deny- 
ing him  a  new  trial.  The  trial  was  bad  upon 
Information  filed  in  the  superior  court  after 
examination  held  in  the  police  court  of  said 
city  and  county. 

Appellant  contends  that  bis  examination 
was  without  authority  of  law,  and  that, 
therefore.  Jurisdiction  -was  never  acquired 
by  the  superior  court.  This  Is  based  upon 
the  provisions  of  the  act  of  1803  relative  to 
the  police  court  of  San  Francisco  (St.  1893, 
p.  0).  Section  2  of  that  act  declares:  "Sec. 
2.  The  police  court  of  the  city  and  county  of 
San  Francisco  Bball  have  Jurisdiction:  First. 
Of.  all  violations  of  city  ordinances  or  orders 
of  the  board  of  supervisors  of  the  city  and 
county  '  of  San  Francisco.  Second.  Of  all 
misdemeanors  punishable  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  such 
fine  and  imprisonment  Third.  Of  all  exam- 
inations of  felonies  committed  in  the  city 
and  county  of  San  Francisco.  Fourth.  Said 
court,  or  any  Judge  thereof,  shall  have  the 
same  powers  in  all  criminal  actions,  cases, 
examinations  and  proceedings  as  are  now  or 
are  hereafter  conferred  by  law  upon  Justices 
of  the  peace."  From  the  foregoing  It  is  ar- 
gue<l  that  the  police  court  has  no  Jurisdic- 
tion to  try  this  particular  Itlnd  of  misdemean- 
or, for  which  the  maximum  penalty  exceeds 
$1,000  fine  and  one  year's  Imprisonment. 
This  is  quite  correct.  It  Ms  next  Insisted 
that,  as  the  statute  expressly  authorizes  the 
police  court  to  hold  examinations  in  all  cases 
of  felony,'  but  maI;os  no  mention  of  examina- 
tions for  offenses  less  than  felony,  it  must  be 
construed  as  a  withholding  of  Jurisdiction  in 
this  particular.  Notwithstanding  the  unrea- 
sonable and  absurd  anomaly  which  would 
result  If  the  legislature  should  have  confer- 
red Jurisdiction  upon  the  court  to  examine 
the  graver  offense,  and  should  have  denied  it 
power  to  Investigate  tlie  lesser,  still,  if,  by 
oversight  or  Intent,  such  an  omission  or  hia- 
tus in  the  law  sliould  be  found  to  exist, 
naught  would  be  left  for  us  to  do  but  to  rec- 
ognize the  fact.  We  thini:,  however,  that  no 
•uch  situation  exists;    and  this,  aside  from 


the  contention  of  respondent  that  subdivision 
4,  above  qupted,  malces  good  any  apparent 
deficiency,  and  confers  Jurisdiction  to  bold 
examinations  in  the  case  of  misdemeanors 
like  the  one  under  consideration.  At  the 
time  of  the  adoption  of  our  present  constitu- 
tion, the  criminal  procedure  was  remodeled 
by  that  instrument  in  one  important  particu- 
lar. Article  1,  {  8,  provided  that  "offenses 
heretofore  required  to  be  prosecuted  by  in- 
dictment shall  be  prosecuted  by  information 
after  examination  and  commitment  by  a 
magistrate,  or  by  Indictment  with  or  without 
such  examination  and  commitment,  as  may 
be  prescribed  by  law."  Criminal  libel  was 
one  of  the  crimes  required  to  be  prosecuted 
by  indictment.  Magistrates  are  defined  and 
enumerated  in  the  Penal  Code.  Sections  807, 
SOS.  Police  Judges  In  towns  and  cities  are 
magistrates.  It  has  been  prescribed  by  law 
that  all  offenses  formerly  cognizable  only  by 
indictment  may  now  be  prosecuted  either  by 
indictment  or  by  Information  filed  after  ex- 
amination. The  chapters  and  sections  of  the 
Penal  Code  treating  of  the  powers  and  du- 
ties of  magistrates  make  no  distinction  be- 
tween the  different  Judicial  officers  who  may 
act  in  such  capacity.  Justices  of  the  su- 
premSe  court,  Judges  of  the  superior  court, 
justices  of  the  peace,  and  police  judges,  when 
sitting  as  magistrates,  have  the  Jurisdiction 
and  powers  conferred  by  law  upon  magis- 
trates, and  not  those  which  pertain  to  their 
respective  Judicial  offices.  They  derive  their 
powers  and  jurisdiction  from  the  constitu- 
tion, operating  with  the  acts  of  the  legisla- 
ture upon  the  subject.  Therefore,  If  it  should 
be  held  that  the  statute  of  1893,  relative  to 
the  police  court  of  the  city  and  county  of  San 
Francisco,  did  not  confer  Jurisdiction  upon 
the  police  judges  to  hold  examinations  In 
misdemeanors  such  as  tills,  the  oversight  or 
deficiency  is  fully  made  good  and  repaired 
by  the  provisions  of  the  constitution  and  of 
the  Penal  Code.  It  is  the  same  jurisdiction, 
and  drawn  from  the  same  source,  as  that 
conferred  upon  and  used  by  justices  of  the 
peace.  In  the  section  defining  their  criminal 
jurisdiction  (Code  Civ.  Proc.  !  115).  no  au- 
thority whatever  will  be  found  for  the  hold- 
ing by  them  of  examinations,  cither  upon  fel- 
onies or  misdemeanors.  They  derive  it,  as 
do  police  Judges,  from  their  cliarncter,  not 
of  Justices  of  the  peace,  but  of  magistrates. 

1.  A  part  of  the  libelous  matter  was  a  pub- 
lished charge  that  the  complaining  witness, 
Almagia,  himself  a  newspaper  editor  or  pro- 
prietor, was  paid  by  "the  camorra"  to  libel, 
and  vilify  certain  people.  By  "camorra"  is 
understood  to  have  been  meant  a  clique,  ring, 
cabal,  or  confederation  of  Italians  In  the  city, 
banded  together  for  dishonest  and  dishonora- 
ble purposes.  Defendant  undertook  to  prove 
Ihe  existence  of  this  camorra.  and  AUnagia's 
connection  with  it.  He  called  .\lmagia  to  the 
stand,  as  his  own  witness,  and  asked  him, 
with  specifications  of  time,  place,  and  persons 
present!  if  be  bad  not  stated  that  he  bad  in- 
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stituted  the  prosecution  of  defendant  at  the 
instance  of  others.  Almagia  answered  that 
he  had  not.  Defendant  then  sought  to  im- 
peach him  by  showing  that  he  had  made  this 
statement.  The  court  refused  to  admit  the 
impeaching  evidence.  This  ruling  is  com- 
plained of.  It  was  clearly  right.  It  was  an 
attempt  by  a  party  to  Impeach  his  own  wlt- 
uoss,  not  because  that  witness  had  given  hos- 
tile evidence  which  had  taken  him  by  sur- 
prise, but  l)ecause  he  did  not  admit  what  was 
sought  to  be  elicited  from  him.  Indeed,  he 
was  apparently  questioned  for  the  sole  pur- 
pose of  Impeachment.  Such  practice  to  not 
permissible.  People  v.  Jacobs,  49  Cal.  384; 
People  v.  Mitchell,  04  Oal.  556,  29  Pac.  1106. 

2.  In  connection  with  the  statement  of  de- 
fendant concerning  the  relation  of  the  prose- 
cuting witness  to  the  so-called  "camorra," 
and  for  the  purpose  of  showing  the  dishonest 
character  of  such  camorra,  evidence  was  In- 
troduced by  the  defendant  to  prove  the  con- 
trol by  said  camorra  of  the  Italian  Benevolent 
Society  of  San  Francisco,  and  the'  impropei? 
malting  of  money  out  of  that  society  by  drug- 
gists who  were  connected  with  both  the  socie- 
ty and  the  camorra.  It  was  soiight  to  be 
shown  that  the  druggists  referred  to  were 
realizing  dishonest  profits  out  of  the  lmprope» 
putting  up  of  prescriptions  ordered  by  or 
through  said  benevolent  society;  and,  to  this 
end,  witnesses  were  called  who  testified  that 
various  persons  had  complained  that  medi- 
cines obtained  from  di-uggists  who  were  al- 
leged to  be  members  of  the  camorra  had  been 
barren  of  beneficial  result,  while  medicines 
obtained  upon  the  same  prescriptions  from 
other  druggists,  not  members  of  the  camorra, 
bad  proved  efficacious  in  effecting  the  results 
for  which  intended.  In  rebuttal  of  this  tes- 
timony the  prosecution  called  as  a  witness  Jo- 
seph Pescia,  a  physician  practicing  his  profes- 
sion in  the  city  and  county  of  San  Francisco. 
Dr.  Pescia,  over  the  objection  and  exception 
of  defendant,  was  allowed  to  testify  that  he 
knew  nothing  personally  of  the  use  of  inferior 
medicines,  and  that,  in  his  practice,  no  com- 
plaints had  been  made  to  htm.  The  point  la 
made  that  these  rulings  of  tiie  court  were  er^ 
roneous,  because  It  was  not  shown  that  Dr. 
Pescia  had  any  relation  with  the  benevolent 
society,  or  any  of  the  parties  to  the  controver- 
sy, which  would  render  his  testimony  of  any 
value  upon  the  matter.  That  may  well  be, 
but  the  complete  answer  Is  that  the  value 
or  weight  of  the  testimony  was  for  the  jury 
alone.  It  would  certainly  have  tended  to  dis- 
prove the  charge.  If,  in  rebuttal,  the  prosecu- 
tion had  called  all  of  the  practicing  physicians 
of  San  Francisco  to  give  like  evidence.  That 
they  called  but  one  certainly  affects  the  weight 
to  be  given  to  that  one's  testimony  by  so  much 
as  it  fails  to  establish  a  perfect  rebuttal,  but 
the  evidence  was  none  the  less  admissible, 
«ven  though  of  slight  importance. 

3.  Almagia  was  allowed  to  testify  that  he 
was  a  married  man,  the  father  of  a  family. 
^'fae  admission  of  this  fact  is  complained  of. 

v.46p.no.ll— 55 


True,  the  evidence  tended  neither  to  prove 
nor  disprove  the  criminal  charge,  but,  if  It  be 
so  that  "he  that  hath  wife  and  children  bath 
given  hostages  unto  fortune,"  then  the  fact 
might  affect  his  credibility  before  the  Jury, 
and,  in  any  event,  could  have  done  defendant 
no  harm. 

4.  In  advising  the  jury,  the  court  spoke  as 
follows:  "It  is  proper  to  remind  you  that  this 
is  not  an  action  brought  by  Almagia  against 
Crespi  to  recover  damages  for  Injuries  or  sup- 
posed Injuries  sustained  by  the  alleged  libel. 
It  is  not  a  private,  but  a  public,  prosecution, 
conducted  by  the  people  of  the  state  purely 
for  public  purposes.  Republication  of  a 
libel  has  a  tendency  to  provoke  a  breach  of  the 
public  peace,  which  the  law  i$  solicitous  to 
maintain  and  preserve.  Persons  feeling  them- 
selves injured  by  such  publications  are  incit- 
ed, in  many  instances,  to  seek  satisfaction  by 
personal  violence  infiieted  upon  the  supposed 
libeler.  It  is  the  precautionary  policy  of  the 
law.  In  the  interest  of  the  preservation  of  the 
peace  of  society,  to  discourage  such  violent 
remedies,  involving  a  breach  of  the  peace;  and 
the  law  has  therefore  provided  for  the  punish- 
ment- of  the  libeler,  as  being  one  who  wan- 
tonly puts  the  public  peace  at  hazard,  by 
printing  and  publishing  untrue  and  malicious 
attacks  on  private  character."  The  defendant 
detaches  the  italicized  portion,  and  complains 
of  it.  But  neither  segregated  nor  with  its 
context  do  we  perceive  anything  In  this  lan- 
guage but  a  clear  and  correct  exposition  of 
the  law,  and  the  cause  of  its  existence.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 

• 

We  concur:    TEMPLE,  J. ;  McF AULAND,  J. 


(116  Cal.  «8) 
McALPINB  et  al.  v.  LATDON  et  al.     (S.  P. 

405.) 
(Sopreme  Court  of  California.     Nov.  24,  1896.) 

CONTRIBUTORT  NeOLIOINOB— PbOVISCB  OP  JVUX— 

— Master  asd  Sshvant— Dxsave  Appliances. 

1.  Where  the  defendant  pleaded  that  plain- 
tiff's intestate  was  guilty  of  contributory  negli- 
gence m  standing  where  he  did  at  the  time  of 
the  accident,  and  one  witness  testified  that  de- 
ceased was  not  standing  in  a  proper  place,  while 
another  testified  that  he  was  .standing  just 
where  he  aliouid  stand,  under  the  requirements 
of  his  duties,  held,  that  the  evidence  did  not 
warrant  a  nonsuit  on  the  ground  of  contribu- 
tory negligence. 

2.  Upon  an  issue  as  to  the  negligence  of  a 
master  in  not  providing  a  proper  head  block  for 
a  pile  driver  used  in  pulling  up  piles,  tlie  testi- 
mony showed  that  generally  the  head  blocks 
on  pile  drivers  used  for  that  purpose  were  cross 
Iwlted  to  prevent  splitting;  that,  in  the  opinion 
of  experts,  they  were  unsafe  unless  so  made; 
and  that  the  head  block  on  defendant's  pile 
driver  was  not  cross  bolted,  as  a  result  of  which 
it  split,  causing  the  death  of  plaintiff's  iates- 
tate.  Had,  that  the  question  as  to  defendant's 
negligence  should  have  been  submitted  to  the 
jury. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hnnt,  Judge. 
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Action  by  H.  S.  McAlpine  and  others,  heira 
of  W.  S.  McAlpine,  against  Darby  Laydon 
and  others,  for  damages  for  the  death  of 
plaintiffs'  intestate.  An  order  of  nonsuit 
having  been  set  aside,  and  new  trial  granted, 
on  motion  of  the  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Van  Ness  &  Redman,  for  appellants.  A. 
Morgenthal,  for  respondents. 

HENSHAW,  J.  The  action  Is  prosecuted 
by  the  heirs  of  W.  S.  McAlpine  to  recover 
damages  of  defendants  for  negligently  occa- 
sioning his  death.  At  the  time  of  the  acci- 
dent the  Young  America  pile  driver,  owned 
and  operated  by  defendants,  was  engaged  in 
pulling  out  piles  driven  in  the  Bay  of  San 
Francisco.  McAlpine  was  employed  in  con- 
nection with  the  work  as  a  raftsman.  A 
pile,  suddenly  leaving  its  bed,  released  the 
strain,  and  a  book  struck  the  head  block, 
splitting  It  and  knocking  off  a  piece,  which 
fell  about  76  feet,  striking  McAlpine  upon  the 
head  and  killing  him.  Defendants  were 
granted  a  nonsuit,  but  upon  motion  the  judge 
i-eopened  the  case  for  a  new  trial,  and  from 
his  order  defendants  prosecute  their  appeal. 
Newly-discovered  evidence  was  one  of  the 
grounds  urged,  but  the  court  granted  the  mo- 
tion believing  it  had  erred  in  ordering  a  non- 
suit The  claim  of  plaintiffs  was  that  the 
head  block  had  been  improperly,  bolted  and 
fastened;  that,  for  the  work  of  pulling  piles, 
it  should  have  been  cross  bolted,  to  prevent 
the  very  splitting  which  occurred.  The 
grounds  of  motion  for  a  nonsuit  were:  First, 
the  failure  of  plaintiffs  to  show  negligence 
upon  the  part  of  defendants;  and,  second, 
the  contributory  negligence  of  deceased.  In 
placing  himself  where  he  was  when  struck. 

In  considering  these  matters,  it  is  to  be  re- 
membered that  the  trial  court.  In  passing 
upon  the  motion  for  a  nonsuit,  was  not  call- 
ed upon  to  substitute  its  judgment  for  that 
of  the  jury,  and  thus  to  decide  the  motion  In 
accordance  with  what  it  might  conceive  to 
be  a  preponderance  of  the  evidence.  If,  upon 
all  of  the  material  issues  joined,  the  plaintiffs 
had  offered  so'me  evidence  in  legal  contem- 
plation fairly  tending  to  prove  them,  then, 
even  though  there  was  conflicting  evidence 
offered  by  other  witnesses  for  plaintiffs,  the 
determination  of  the  questions,  and  the  deci- 
sion upon  the  conflict,  was  for  the  jury. 
This  court.  In  reviewing  the  ruling  of  the 
trial  judge,  is  governed  by  the  same  consid- 
erations. 

The  second  ground  urged  upon  the  motion  for 
nonsuit,  namely,  the  contrlbutoiy  negligence  of 
deceased,  may  be  briefly  disposed  of.  One  wit- 
ness called  by.  plaintiffs  testified  that  deceased 
should  not  have  been  where  he  was  at  the 
time  of  the  accident.  Another  witness,  the 
foreman  of  the  dredger,  swore  that  deceased 
was  standing  where  he  should  have  been,— in 
his  proper  and  usual  place.  Both  of  these  wit- 
nesses were  in  the  employ  of  defendants.    Such 


being  the  evidence,  the  nonsuit  could  not  be  8iq>- 

ported  upon  this  ground. 

Coming    to   the    consldeiatlon   of   the    first 
ground  urged  for  a  nonsuit  (that  Is  to  say,  the 
alleged  failure  of  the  plaintiffs  to  show  that 
defendants  were  guilty  of  negligence),  plaintiffs' 
claim  in  that  regard  was  that  defendants'  neg- 
ligence consisted  in  failing  to  cross  bolt   the 
head  block,  and  that  for  pile  pulling,  as  distin- 
guished from  pile  driving,  the  unbolted  head 
block  was  a  radically  faulty,  unfit,  and  danger- 
ous appliance,  and  liable  to  the  very  accident 
which  befell,  and  resulted  in  the  death  of,  Mc- 
Alpine.    An  employer  is  not  bound  to  fomisb 
for  his  workmen  the  safest  machinery,  nor  the 
latest  and  best  appliances,  in  order  to  save  him- 
self from  responsibility  for  accidents  resulting 
from  their  use.     If  the  machinery  or  apparatus 
be  of  an  Mdlnary  character,  and  reasonably  fit- 
ted for  the  purposes  for  which  it  is  designed, 
the  employer,  in  this  regard,  has  fulfilled  his 
duty.    The  burden  Is  upon  the  injured  servant 
to  show  that  the  machinery  or  appliances  were 
so  defective  and  hiadequate  as  to  make  the  use 
of  them  by  the  employer  negligent  and  culpable. 
The  plaintiffs  undertook  this  burden,  but  upna 
the  question  whether  or  not  the  head  block 
was  reasonably  appropriate  for  the  use  to  which 
it  was  subjected,  as  upon  the  question  of  Mc- 
Alpine's  contributory  negligence,  the  evidence 
offered   by   the  different  witnesses  called   by 
plaintiffs  is  hi  sharp  omfiict    But,  as  has  been 
before  said,  we  are  not  here  concerned  with  a 
decision  upon  th^t  conflict.     If  there  be  found 
evidence  In  the  record  reasonably  tending  to  es- 
tablish plahitlffs'  claim  that  t^e  appliance  In 
question   was  unsafe   and   inadequate,   then, 
whether  a  confllcc  upon  that  point  be  raised  b.\ 
the  evidence  of  plaintiffs'  other  witnesses,  or  Ix- 
raised  by  evidence  produced  by  the  defendants, 
the  question  still  remains  open  for  decision  by 
the  jury.     The  trial  court,  in  passing  upon  the 
motion  for  a  new  trial,  and  reviewing  its  rulings 
upon  the  motion  for  a  nonsuit,  concluded  that 
it  bad  erred,  and  that  there  was  evidence  in 
plaintiffs'  case  tending  to  establish  the  unfit- 
ness of  the  appliance  in  question.     In  this  we 
think  the  court  was  correct.     The  witness  Pen- 
gs^lly  superintended  the  construction  of  the  pile 
driver  Yoimg  America,  and  was  shown  to  be 
an  expert  upon  the  matter.     Of  his  testimony 
it  must  be  said  that  it  is  in  some  respects  un- 
satisfactory, and  that   its  statements  are  at 
times  self-contradicting;    but  enough  may  be 
clearly  gathered  therefrom  to  show  that  the 
witness  testified  that,  if  the  pile  driver  Young 
America  was  to  be  used  for  pile  driving,  the 
head  block  in  use  was  sufficiently  strong  and 
secure  without  cross  bolting.     If,  however,  it 
was  to  be  used  for  pile  pulling,  then  it  was  an 
unsafe  and  imflt  appliance  unless  cross  bolted. 
Asked  whether,  when  he  constructed  the  Young 
America,  he  cross  bolted  the  head  block,  he 
replied:    "I  do  not  say  that  I  did  not  cross  bolt 
it.     I  think  I  did.     If  I  omitted  to  do  it,  it 
would  be  because  I  thought  it  was  not  neces- 
sary.   If  a  pile  driver  had  to  be  used  to  draw 
piles,  and  there  was  any  extra  strain  coming 
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upon  the  wood,  I  wowld  take  extra  precaution 
to  fasten  It  accordingly;  but,  for  ordinary  pile 
■driving,— a  solid  piece  of  white  oak  that  size,— 
I  do  not  see  how  it  is  possible  to  split."  Asked 
further,  whether  he  would  consider  the  head 
block  used  upon  the  Young  America  at  the 
time  of  the  accident  to  be  a  safe  apparatus  for 
pulling  piles,  without  any  cross  bolts,  he  an- 
swers: "I  would  not  consider  it  so  for  pulling 
piles.  I  mean  to  say,  if  bolts  are  put  there  It 
is  certainly  safer  and  stronger,  but  It  Is  a  ques- 
tion of  judgment  as  to  whether  It  Is  not  strong 
enough  without  bolts."  Again,  Robert  Chees- 
man,  an  expert  who  had  constructed  15  or 
20  pile  drivers,  testifies,  in  effect,  that  he  al- 
ways used  cross  bolts  for  safety,  to  keep  the 
head  blocks  from  splitting.  And  J.  R.  McAl- 
plne,  a  cousin  of  deceased,  testified  that  shortly 
after  the  accident  he  examined  six  different 
plle-driying  and  pile-pulling  machines  in  the 
harbor,  and  that  the  head  blocks  of  each  and  all 
of  them  were  cross  bolted,  saving  that  upon  the 
Toung  America.  There  was  thus  at  least  some 
evidence  In  the  case  tending  to  show  that  the 
appliance  In  question  was  unfit  and  unsafe,  and 
upon  this  ground,  also,  the  trial  Judge  should 
not  have  granted  the  nonsuit  and  withdrawn 
the  case  from  the  Jury.  Such,  as  has  been 
said,  was  the  conclusion  which  be  reached  upon 
the  motion  for  a  new  trial,  which  order  was 
therefore  properly  granted,  and  Is  sustained. 
The  order  appealed  from  Is  affinned. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 


<115  Cal.  79) 

CHAPMAN  T.  NEARY  et  al.     (S.  F.  247.) 

<Supreme  Court  of  California.     Nov.  24,  1886.) 

Appeal  —  Review  —  Evidence  —  Btatbmbnts  bt 
Third  Persons. 

1.  In  an  action  by  an  attorney  to  recover  fees 
alleged  to  have  been  payable  in  certain  install- 
ments as  the  case  progressed,  the  fact*  that  tiie 
court  found  for  defendant  as  to  the  amount  of 
the  first  installment  is  not  ground  for  reversing 
findings  for  plaintiff  as  to  the  others. 

2.  In  an  action  by  an  attorney  to  recover  fees, 
conversations  between  defendant  and  another 
attorney,  who  was  associated  with  plaintiff  in 
the  case  in  which  the  services  were  rendered, 
are  inadmissible  against  plaintiff,  such  conver- 
sations having  taken  place  in  the  absence  of 
and  without  the  knowledge  of  plaintiff. 

Conunissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  D.  J.  Murphy,  Judge. 

Action  by  M.  C.  Chapman  against  Mary  A. 
Neary  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Henry  E.  Highton,  for  appellants.  W.  W. 
Foote,  Wm.  B.  Davis,  and  Young  &  Powers, 
for  appellee. 

BELCHER,  C.  This  is  an  action  to  recov- 
er for  professional  services  alleged  to  have 
been  rendered  by  the  plaintiff  as  an  attorney 
at  law  for  the  defendant  Mary  A.  Neary.  The 
court  below  found  the  facts   and  gave  Judg- 


ment In  favor  of  the  plaintiff,  from  which, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeal. 

The  action  in  which  the  services  are  al- 
leged to  have  been  rendered  was  commenced 
March  30,  1888,  in  the  superior  court  of  Ala- 
meda county'  by  the  defendant  herein,  Mary 
A.  Neary,  then  Mary  A.  Godfrey,  to  obtain  a 
divorce  from  her  husband,  George  Godfrey. 
The  defendant  in  the  action  denied  the  plaln- 
tlfTs  right  to  a  divorce,  and  filed  a  cross  com- 
plaint, asking  that  a  divorce  be  granted  to 
him.  The  trial  of  the  cause  was  commenced 
September  25  and  concluded  October  29,  1888, 
and  it  consumed  Just  19  days  of  the  Inter- 
vening time.  On  November  30,  1888,  the 
court  announced  from  the  bench  that  the 
plaintiff  had  failed  to  make  out  ber  case, 
and  the  defendant'  had  made  out  a  case  on 
his  cross  complaint,  and  thereafter,  on  Janu- 
ary 9,  1889,  It  made'  and  entered  its  Judgment 
and  decree  granting  to  the  defendant  and 
cross  complainant  a  divorce  from  the  plain- 
tiff in  said  cause.  The  plaintiff  moved  for  a 
new  trial  on  a  statement  of  the  case,  and  her 
motion  was  denied  April  15,  1888.  Thereup- 
on she  appealed  from  the  Judgment  and  order. 
The  appeal  from  the  Judgment  was  dismissed, 
at  the  request  of  the  appellant,  on  June '21, 
1888,  and  the  appeal  from  order  refusing  a 
new  trial  was  dismissed,  upon  like  request, 
on  August  24,  1881.  On  the  next  day  after 
the  appeal  from  the  judgment  was  dismissed, 
June  22,  1888,  the  appellant  Mrs.  Godfrey 
was  married  to  ber  co-defendant  here,  Nich- 
olas E.  Neary. 

It  is  averred  in  the  complaint  In  this  case 
that  the  plaintiff  was  an  attorney  and  counsel- 
or at  law,  and  as  such  was  engaged  and  re- 
tained by  the  plaintiff  in  the  divorce  case  at 
the  time  the  action  was  commenced;  that  he 
continued  to  render  services  as  such  attor- 
ney for  the  plaintiff  in  that  action,  without 
any  specific  agreement  or  contract  as  to  his 
compensation  therefor,  until  some  time  in  No- 
vember, 1888,  when  he  and  Mrs.  Neary,  then 
Mrs.  Godfrey,  entered  into  an  agreement  that, 
in-  consideration  that  he  would  continue  to 
render  professional  services  for  her  in  said  ac- 
tion, she  would  pay  hhn  for  his  services  $1,- 
000  down,  $1,000  more  when  the  motion  for  . 
new  trial  should  be  dedded  by  the  superior 
court,  and  $1,000  more  when  the  cause  should 
be  finally  disposed  of  in  the  supreme  court; 
that,  after  the  making  of  said  agreement,  and 
pursuant  thereto,  plaintiff  continued  to  render 
valuable  professional  services  to  and  for  the 
plaintiff  in  said  action  until  August  24,  1881, 
when  said  cause  was  finally  disposed  of  in 
and  by  the  supreme  court;  that  imder  and 
according  to  said  agreement  there  Ijecame  due 
and  payable  to  the  plaintiff  at  once  the  suifi 
of  $1,000,  of  which  only  $750  was  paid,  and 
on  April  15,  1889,  when  the  motion  for  new 
trial  was  denied,  there  became  immediately 
due  and  payable  to  plaintiff  the  further  sum 
of  $1,000,  and  on  August  24,  1881,  when  the 
appeal  was  finally  dismissed  in  the  supreme 
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court,  there  became  due  and  parable  the  fur- 
ther 8um  of  $1,000,  no  part  of  which  sums  had 
ever  been  paid;  wherefore  judgment  was  ask- 
ed for  the  sum  of  f 2,250,  with  Interest.  The 
answer  of  Mrs.  Neary  denies  that  she  made 
the  specific  agreement,  or  any  agreement,  with 
the  plaintitr,  as  alleged  hi  the  complaint,  and 
avers  that  after  the  motion  for  new  trial  in 
the  divorce  case  was  denied  she  and  the  plain- 
tiff agreed  that  he  should  receive,  In  full 
compensation  for  hie  services  theretofore  ren- 
dered In  said  cause,  the  sum  of  $750,  and  that 
no  further  services  should  be  rendered  by 
him;  that  the  said  sum  of  $750  was  paid  by 
her  to  plaintiff,  and  was  by  him  then  and 
there  accepted  as  a  full  compensation  for  all 
his  services  rendered  In  said  cause;  and  that 
the  relation  of  attorney  and  client  between 
the  said  parties  was  then  and  there  dissolved, 
and  no  further  services  were  ever  rendered  by 
plaintiff  in  said  cause.  The  court  below  found 
that  Mrs.  Neary  agreed  to  pay  the  plaintiff  for 
his  services  in  the  trial  of  the  case  of  God- 
frey against  Godfrey,  from  the  commence- 
ment to  the  conclusion  thereof  in  the  superior 
court,  the  sum  of  $750,  and  that  she  had  paid 
him  that  sum,  and  no  more.  It  also  found 
that  on  or  about  the  30th  day  of  October, 
1888,  after  the  trial  of  the  case  was  concluded, 
and  before  the  motion  for  a  new  trial  bad 
been  disposed  of,  plaintiff  and  Mrs.  Godfrey 
entered  into  an  agreement  whereby,  in  con- 
sideration that  he  would  continue  to  render 
his  professional  services  in  said  action  on  mo- 
tion for  a  new  trial  and  on  appeal  to  the  su- 
preme court,  she  was  to  pay  him  for  such 
services  the  fiuther  sum  of  $2,000  in  addition 
to  the  $750  to  be  paid  for  the  trial  of  the  case 
In  the  superior  court,  the  payments  to  be  made 
aa  follows:  one  thousand  when  the  motion 
for  new  trial  should  be  decided,  and  the  other 
thousand  on  the  final  disposition  of  the  ap- 
peal; that  under  and  in  pursuance  of  said 
agreement  plaintiff  did  continue  to  render  fm*- 
ther  and  valuable  professional  serviced  In  said 
action  on  motion  for  new  trial  and  on  appeal 
to  the  supreme  court,  up  to  and  including  Au- 
gust 21,  1891,  when  said  action  was  finally 
decided  by  the  dismissal  of  the  appeal  on  ac- 
count of  Uie  remarriage  of  the  plaintiff  there- 
in; that  by  reason  of  the  dismissal  of  the  ap- 
peal plaintiff  was  not  required  to  render  as 
much  service  on  the  appeal  as  was  contem- 
plated when  the  agreement  was  made;  and 
that  the  reasonable  and  fair  value  of  all  his 
services  was  the  sum  of  $1,250,  in  addition  to 
the  $750  already  paid;  and  for  that  sum,  with 
interest  thereon.  Judgment  was  entered. 

The  case  is  very  ably  and  elaborately  argued 
by  counsel  upon  both  sides,  but,  in  view  of 
the  conclusion  reached,  we  deem  It  necessary 
to  notice  only  a  few  of  the  points  made. 

1.  The  fact  that  the  complaint  avers  that 
under  the  agreement  between  the  partly  the 
first  payment  to  the  plaintiff  was  to  be  $1,- 
000,  while  the  court  found  that  it  was  to  be 
only  $750.  is  no  ground  for  a  reversal.  It 
was  a  disputable  question  as  to   what   the 


amount  of  that  payment  was  to  be,  and  the 
finding  was  within  the  issues  raised,  and  wa» 
justified  by  the  evidence. 

2.  There  was  a  clear  conflict  of  evidence  up- 
on many  of  the  issues  presented,  but  it  would 
subserve  no  useful  purpose  to  set  tbe  evi- 
dence out.  After  a  careful  inspection  of  the 
record,  we  think  there  was  evidence  tending 
to  support  each  of  the  findings,  .and  the  Judg- 
ment cannot,  therefore,  be  reversed  on  this 
ground. 

3.  There  was  no  error  in  denying  the  de- 
fendants' motion  for  nonsuit  When  the  mo- 
tion was  made,  the  plaintiff  had  made  out  a 
prima  facie  case,  and  there  was  no  material 
variance  between  the  averments  and  the 
proofs.  The  case  of  Owen  v.  Meade,  lOl  CaL 
179,  37  Pac.  023,  dted  by  appellants,  is  not  h> 
point 

4.  The  point  that  the  court  erred  in  sustain- 
ing objections  to  certain  questions  propounded 
to  Mrs.  Neary  and  Mr.  Davidson,  one  of  her 
attorneys  in  the  divorce  case,  cannot  be  sus- 
tained. The  questions  related  to  transactions 
and  conversations  between  Mrs.  Neary  and 
Mr.  Davidson  In  the  absence  and  without  the 
knowledge  of  the  plaintiff,  and  under  no  cir- 
cumstances could  the  plahitiff's  rights  be  af- 
fected by  the  evidence  sought  to  be  elicited. 
It  was  therefore  clearly  inadmissible  under 
any  known  nde  of  law. 

We  advise  that  the  judgment -and  order  ap- 
pealed from  be  affirmed. 

We  concur:    SEARLS,  0.;    HAYNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 


(Ua  Cat.  T4) 
WOOLRIDGE  V.  BOARDMAN  et  aL     (Sac. 
202.) 

(Supreme  Court  of  CaUfomia.     Nov.  24,  1S96.> 
PBA0i>nLENTCoNVBTANOE8— Proof  of  Issolvbsct 

— SUFFICIBNCT  OF  EVIDENCE— AUMISSIBII^ 

ITY  OF  EvinESCE— Tax  Lists. 

1.  In  an  action  to  set  aside  a  transfer  of 
stock  as  in  fraud  of  creditors,  the  debtor  tos- 
tified  that  at  the  time  of  tbe  transfer  his  as- 
sets were  double  his  liabilities.  Other  testi- 
mony valued  his  sssets  at  only  about  half  the 
valuation  tbns  given,  and  the  debtor's  petition 
In  insolvency  stated  the  assets  to  be  of  a  value 
much  less  thnn  that  now  claimed.  The  petition 
in  insolvency  was  filed  six  months  after  the 
transfer,  and  it  did  not  appear  that  any  baxi- 
ness  reverses  had  occurred  in  that  time.  Brii, 
that  the  evidence  justified  a  finding  that  the 
debtor  was  insolvent  at  the  time  of  the  trans- 
fer. 

2.  In  an  action  to  set  aside  a  transfer  of  stock 
as  in  fraud  of  creditors,  a  tax  list  made  6nt  hv 
the  debtor  just  prior  to  his  insolvency,  anil 
within  six  months  after  the  transfer  in  issue, 
was  admissible  as  tending  to  show  what  tax- 
able property  was  owned  by  the  debtor. 

3.  An  objection  to  such  tax  list  as  a  whole 
on  the  frronnd  that  the  valuations  affixed  were 
the  estimates  of  the  assessor,  and  not  the  debt- 
or, was  properly  overruled. 
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ConnniBsIonerB' decision.  Departiqent  2.  Ap- 
peal from  superior  courtj  Placer  county;  J.  E. 
Prewltt,  Judge. 

Action  by  H.  Woolrldge,  assignee  of  A  F. 
Boardman  &  Co.,  against  A  F.  Boardman, 
Mary  Boardman,  and  others,  to  set  aside  a 
transfer  of  stock  as  made  in  fraud  of  credit- 
ors. From  a  Judgment  for  plalntitT,  and  an 
order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

P.  P.  Tuttle  and  W.  B.  Lardner,  for  appel- 
lants. Jo  Hamilton  and  G.  W.  Hamilton,  for 
respondent. 

BRITT,  0.  A.  F.  Boardman  and  William 
Watts,  IndiTidually  and  as  partners  compos- 
ing the  firm  of  A.  F.  Boardman  &  Co.,  filed 
their  petition  in  insolvency  on  the  2Sth  day  of 
March,  1895,  and  were  thereupon  duly  adja- 
dlcated  Insolvent  debtors.  Subsequently  plain- 
tiff was  elected  their  assignee.  As  such  as- 
signee be  obtained  Judgment  in  this  action  re- 
quiring the  defendant  Mary  Boardman,  wife 
of  said  A  F.  Boardman,  to  reconvey  to  him, 
the  plaintiff,  990  sbiares  of  stock  In  a  certain 
mining  corporation,  of  the  value  of  $2,970, 
which  Boardman  ha.A  transferred  to  her  as  a 
gift  on  September  22,  1894;  this  on  the  ground 
that  such  transfer  was  fraudulent  and  void 
as  to  the  creditors  of  the  husband.  A  motion 
of  defendants  Boardman  and  wife  for  new 
trial  W8i)  denied;   hence  the  appeal. 

The  chief  contention  of  appellants  la  that 
the  evidence  did  not  sustain  the  finding  of  the 
court  that  Boardman  gave  bis  wife  the  stock 
Intending  thereby  to  hinder,  delay,  and  de- 
fraud his  creditors.  It  would  be  unprofitable 
labor  to  abstract  at  length  the  evidence  In  the 
record  touching  the  pecuniary  condition  of 
Boardman  at  the  time  of  the  transfer  assailed 
by  the  plaintiff.  Boardman  gave  testimony 
to  the  effect  that  in  September,  1894,  the  as- 
sets of  his  firm  were  worth  $30,000,  while  the 
indebtedness  was  less  than  half  of  fbls 
amount,  and  counsel  insist  that  the  evidence 
In  this  particular  was  without  substantial  con- 
flict. But  we  find  discrepancies  concerning 
the  Items  making  up  said  total  which  tended 
to  cast  discredit  cm  his  estimates.  Thus  he 
valued  certain  stock  In  trade  then  on  hand  at 
$6,000,  when  other  testimony  In  the  case  pla- 
ced it  at  $2,400.  He  testified  that  certain 
lands  were  worth  at  that  time  $2,900,  but  In 
his  petition  In  Insolvency  rated  them  at  no 
more  than  $1,100.  Substantially  the  same 
credits  In  favor  of  the  firm,  which,  according 
to  his  testimony  at  the  trial,  were  worth  in 
September,  1894,  their  nominal  amount,— over 
$10,000,— he  stated  In  said  petition  to  be  un- 
collectible beyond  one-half  their  face.  Con- 
fessedly, a  lltUe  more  than  six  months  after  the 
gift  in  question,  both  Boardman  and  his  part- 
ner were  insolvent;  and.  In  our  opinion,  the 
matters  to  which  we  have  alluded,  and  other 
evidence  In  the  case  of  similar  tendency,  war- 
ranted the  conclusion  that  Boardman's  circum- 
stances were  not  materially  worse  when  he 
commenced   proceedings   in   insolvency   than 


when  he  grave  to  his  wife  the  mining  stock. 
Indeed,  the  business  of  the  partnership  seema 
to  have  restilted  in  a  small  profit  during  tbs 
intervening  period.  We  concede  the  point  of 
appellants  that  the  insolvency  of  the  concern  In 
March  Is  of  Itself  no  foundation  for  an  infer- 
ence that  It  was  Insolvent  In  the  preceding 
September  (Wlndhaus  v.  Boots,  92  CaL  617,  28 
Pac.  557);  but  the  subsequent  Insolvency,  oc- 
curring after  lapse  of-  no  great  Interval  of 
time,  and  when  the  business  had  suffered  no 
considerable  reverse  by  flood,  fire,  or  other 
casualty,  was  a  fiiet  pertinent  to  the  Inquiry 
whether  the  like  condition  did  not  exist  at  the 
time  of  the  gift  to  the  wife,  and  to  Illustrate 
the  Intent  of  the  donor  (Butler  v.  Collins,  12 
Cal.  457;  Bump,  Fraud.  Oonv.  {  254).  It  Is  said 
that  the  Insolvency  was  precipitated  by  an  un- 
expected attachment;  but  the  claim  on  which 
this  Issued  was  outstanding  at  the  time  of  the 
gift,  and  therefore  the  attachment  was  a  con- 
tingency which  Boardman  was  then  bound  to 
take  Into  account  In  balancing  the  probabilities 
of  his  solvency  or  Insolvency.  Id.  i  261;  El  well 
T.  Walker,  52  Iowa,  256,  265,  3  N.  W.  64.  The 
condition  of  Insolvency  was  a  circumstance 
tending  to  show  fraudulent  Intent  Emmons 
V.  Barton,  109  Cal.  603,  871,  42  Pac.  303,  305. 
There  was,  besides,  other  evidence  concerning 
the  same  Issue.  Three  weeks  before  the  gift 
In  controversy  here,  Boardman  transferred  to 
his  wife,  without  valuable  consideration, 
shares  of  stock  In  the  Auburn  Orange  Compa- 
ny worth  $4,000;  and  some  later  dispositions 
made  by  him,  but  unnecessary  to  detail,  tend- 
ed to  withdraw  smaller  portions  of  his  prop- 
erty from  the  reach  of  creditors.  It  appears 
also  that  only  two  days  after  the  transfer  of 
the  mining  stock  to  Mrs.  Boardman  the  firm 
of  A.  F.  Boardman  &  Ca  settled  an  account 
of  more  than  $4,000  with  an  Importunate  cred- 
itor by  giving  him  their  note  (which  has  never 
been  paid),  telling  him  they  could  pay  him 
nothing,  as  they  could  collect  nothing.  Not- 
withstanding some  matters  in  proof  which  con- 
sisted well  enough  with  good  f&ith  in  the 
transaction  Impeached,  we  are  satisfied  that 
the  finding  of  fraud  made  by  the  court  upon 
all  the  f&cts  before  It  cannot  be  disturbed. 

Said  insolvents  resided  in  Placer  county,  and 
most  of  their  assets  were  situated  there.  At 
the  trial  the  court  received  in  evidence  the 
statement  of  the  property  owned  by  A.  F. 
Boardman  &  Co.  on  March  S,  1894,  rendered  to 
the  county  assessor  for  purposes  of  taxation 
under  section  8629,  Pol.  Ood&  This  was  sub- 
scribed by  Boardman,  and  showed  only  real 
estate  valued  at  $200  above  mortgage  deduc- 
tions, and  personalty  consisting  of  horses,  har- 
ness, vehicles,  and  farming  utensils  valued  at 
$320.  Defendants  objected  generally  to  the 
Introduction  of  this  document  on  the  ground 
that  It  was  incompetent,  irrelevant,  and  im- 
material. It  was  not  shovni  that  Boardman 
fixed  or  suggested  the  value  which  was  pla- 
ced on  the  property.  This  was  tlie  duty  of 
the  assessor;  and.  If  the  objection  had  been 
confined  to  the  valuation;  it  would  liave  lieen . 
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tbe  ivty  of  tbe  conrt  to  exclude  the  same. 
Ballroad  Co.  t.  Mayne,  83  Cal.  56G,  23  Pac. 
622.  But,  being  a  Hat  oetenslbly  accurate  of 
the  property  owned  by  the  firm  at  that  time, 
verified  by  Boardman's  signature,  the  state- 
ment was  admissible  to  show  what  taxable 
property  was  then  claimed  by  the  firm;  not 
as  coDclusive,  but  as  any  other  declaration  of 
Boardman  on  the  subject  Since  tbe  paper 
was  competent  and  relevant  for  some  pur- 
poses, defendants  cannot  complain  that  tbe  ob- 
jection made  to  It  as  a  whole  was  overruled. 
Some  minor  points  are  raised,  but  not  m'uch 
pi-essed.  We  find,  on  examination,  that  they 
are  not  well  taken.  The  order  appealed  from 
should  be  affirmed. 

We  concur:     HATNES,  C;   SBARLS,  a 

PER  CURIAM.  For.  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  from 
la  affirmed. 


(US  Cal.  84) 

BAUER  T.  JUSTICES'  COURT  OF  CITY 
AND  COUNTY  OF  SAN  FRAN- 
CISCO.    (S.  F.  306.) 
(Sapreme  Conrt  of  California.     Nov.  24,  1896.) 

JnSTIOB  OF  TBB  PSAOB— JuDOHBST— FKSSIIIimoKS 

— Cbrtiorabi— Afpbal — Rbcord. 

1.  The  entry  of  a  judgment  in  a  justice  dock- 
et, regular  on  its  face,  is  prima  facie  evidence 
that  it  was  rendered  on  the  dnte  shown. 

2.  The  petition  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  a  justice  court  is  no  part  of 
the  record  on  appeal  from  the  judgment  dis- 
missing the  writ. 

Commissioners'  decision.  Department  2, 
Appeal  from  superior  court  of  city  and  coun- 
ty of  San  Francisco;  A.  A.  Sanderson,  Judge. 

Certiorari  by  J.  J.  Rauer  to  review  a  Judg- 
ment of  tbe  justices'  court  of  tbe  city  and 
county  of  San  Francisco.  From  a  judgment 
dismissing  the  writ,  petitioner  appeals.  Af- 
firmed. 

O.  H.  Perry,  for  appellant  Kennedy  ft 
Oray,  for  respondent 

BRITT,  0.  Rauer,  the  petitioner,  brought 
an  action  in  the  justices'  court  against  one 
Fields,  in .  which  action  judgment  was  en- 
tered in  favor  of  Fields  for  costs.  To  re- 
view sue*  judgment  Rauer  obtained  the  vrrit 
in  the  present  proceeding  from  the  superior 
court  Upon  the  hearing,  after  return  made, 
tbe  writ  was  dismissed.  Petitioner  claims 
tliat  the  provision  for  tbe  recovery  of  costs 
against  him  was  not  part  of  the  judgment  as 
originally  rend^ed  in  tbe  case  of  Kauer  v. 
Fields,  bnt  was  Inserted  therein  a  mont\i  after 
tbe  trial,  and  that  In  this  the  justices'  court 
exceeded  Its  jurisdiction.  Tbe  alleged  fact 
of  an  antedated  clause  in  the  judgment  does 
not  appear  from  the  justice's  docket  entries 
returned  with  the  writ  Those  show  a  judg- 
ment for  costs  apparently  rendered  on  tbe 
day  Rauer  v.  Fields  was  tried.  They  are 
prima  facie  evidence  that  such  was  tbe  truth. 


and  are  not  rebutted  by  anything  else  in  the 
record.  Code  Glv.  Proc.  {|  »3,  912.  The  peti- 
tion for  tbe  writ  alleging  matters  Inconsist- 
ent with  tbe  docket  In  this  particular.  Is  no 
part  of  tbe  record  on  appeal,  and  cannot  be 
considered  here.  Code  Civ.  Proc.  {  10T7; 
Reynolds  V.  County  Court,  47  Cal.  60*.  Tbe 
judgment  dismissing  the  writ  should  be  af- 
firmed. 

We  concur:    HAYNES,  O.;  BELCHER,  C 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  judgment  dismiss- 
ing the  writ  Is  affirmed. 


on  Cal.  480) 
CRAIG  et  aL  v.  BROWN,  Secretary  of  State. 

(S.  F.  708.) 
(Sapreme  Court  of  Oaiifomla.  Oct  8,  I886L) 
Elections— Ballots— Fabtt  Name. 
Tbe  party  designation,  "National  Demo- 
cratic," on  the  official  ballots,  is  not  calculated 
to  deceive.  Beatty,  C.  J.,  and  Garoutte,  J., 
dissenting. 

In  bank.  PetitlMi  br  WUIlam  Craig  and  ofii- 
ers  for  writ  of  mandamus  to  Lt  H.  Brown,  sec- 
retary of  state.    Denied. 

B.  R.  T^lor,  William  Thomas,  W.  W.  Foote, 
Patrick  Reddy,  Garret  W.  McEnemey,  and  R. 
Y.  Hayne,  for  petitloneis.  Atty.  Gea  Fitzger- 
ald, for  respondent 

HENSHAW,  HARRISON,  VAN  FLEET, 
and  TEMPL.E,  JJ.  We  are  of  (pinion  that  the 
application  for  a  writ  of  mandate  should  be  de- 
nied, holding  that  tbe  designation,  "National 
Democratic,"  Is  not  calculated  to  deceive. 

McFARLAND,  J.  I  concur  in  tbe  Judg- 
ment; but  I  also  think  that  tbe  question- 
under  the  peculiar  form  which  this  petition 
for  a  writ  takes— was  determined  by  the  sec- 
retary of  state  when  he  accepted  and  filed 
the  certificate,  and  that  bis  action  cannot  be 
reviewed  on  this  proceeding. 

GAROUTTE,  J.    I  dissent 

BEATTY,  O.  J.  I  dissent  I  cannot  distin- 
guish this  case  from  tbe  Dolan  and  Ewing 
Cases.i  in  which  we  held  that  candidates 
nominated  by  petition  are  not  entitled  to  a 
party  designation  which  might  mislead  vot- 
ers. 

an  Cal.  4S4) 
McDonald  v.  HINTON,  Registrar.     (S.  F. 

684.) « 
(Supreme  Conrt  of  California.     Oct  0,  1896.) 

ELBOTIOHS— CSRTiriCATES  OF  Nomixatioh— Piuiis 
BT  ReOISTRAR. 

The  registrar  is  not  bound  to  file  every  cer- 
tificate of  nomination  that  is  in  due  form,  but 
where  certiBcatea  are  presented  from  each  «( 

1  No  opinions  filed, 
s  Beheaiing  denied. 
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two  conyentions  claiming  to  represent  tbe  same 
political  party,  it  is  for  him  to  determine,  in  the 
first  instance  at  least,  which  represents  the  par- 
ty. Beatty,  C.  J.,  and  Harrison  and  Garoutte, 
JJ.,  dissenting. 

In  bank.  Petition  by  McDonald  for  writ 
st  mandamus  to  Ulnton,  registrar.    Denied. 

Eugene  Lent,  WilUam  P.  Humphrey,  Jos. 
Aothscblld,  Chas.  J.  Heggerty,  D.  Frleden- 
rlch  and  P.  P.  Dunne,  for  petitioner.  Gar- 
ret W.  McEnerney,  tor  respondent.  T.  O. 
Spelling,  for  Interveners. 

PER  CURIAM.  The  writ  should  be  de- 
nied. Whether  a  registrar,  In  filing  or  re- 
fusing to  file  a  proffered  certificate  of  nom- 
ination by  a  convention,  acts  ministerially 
or  judicially.  It  Is  clear  that  he  cannot  be 
commanded  by  mandamus  to  do  an  act 
which  the  law  does  not  require  him  to  do. 
Now,  sections"  118C  and  1187  of  the  Political 
Ciode  clearly  contemplate  that  a  political 
■  party  which  at  the  last  election  polled  at 
least  3  per  cent,  of  the  entire  vote  can  be 
represented  by  only  one  convention.  A  con- 
trary view  would  certainly  defeat  the  pur- 
pose of  the  law.  Therefore,  when  each  of 
two  or  more  bodies  of  voters  claims  to  be 
the  convention  contemplated  by  the  Code, 
the  registrar  must  determine,  In  the  first  in- 
stance, at  least,  which  one  of  the  bodies  was 
"an  organized  assemblage  of  delegates  rep- 
resenting" the  particular  political  party 
named.  To  say  that  the  presentation  of  a 
certificate  In  due  form  Is  conclusive  of  the 
essential  fact  upon  which  the  alleged  right 
rests  Is  to  announce  the  principle  that  each 
party  to  a  controversy  Is  the  exclusive  judge 
of  his  own  case.  If  the  Issue  were  presented 
here  whether  or  not  the  convention  which 
the  petitioners  represent  was  the  convention 
which  in  fact  represented  the  Democratic 
party,  then  this  court  would  have  to  con- 
sider whether  or  not  it  would,  upon  manda- 
mus, hear  evidence,  and,  after  a  trial  here, 
itself  determine  the  essential  fact  in  dispute. 
But  this  proceeding  was  submitted  upon  the 
admission  that  the  convention  represented 
by  petitioners  only  "claimed-  to  be,"  but  was 
not,  a  convention  representing  said  political 
party,  and  upon 'the  theory  that  the  regis- 
trar was  bound  to  file  their  certificate  merely 
because  it  was  in  due  and  regular  form. 
Therefore  the  question  whether  or  not  this 
court  should,  upon  mandamus.  Inquire  into 
the  'fact,  and  determine  whether  said  con- 
vention did  or  did  not  represent  said  polit- 
ical party.  Is  not  before  us.  It  therefore 
does  not  appear  that  the  registrar  has  refus- 
ed to  do  any  act  which  the  law  enjoins  upon 
him  as  a  duty.  The  petition  for  the  writ  of 
mandamus  is  denied,  and  tbe  proceeding 
dismissed. 

We  dissent:   BEATTY,  O.  J.;  HARRISON, 


GAROUTTE,    J.     I    dissent.     There    are 
three  constructions  to  be  placed  upon  this 


statute:  (1)  That  the  action  of  tbe  regis- 
trar Is  final  and  conclusive.  (2)  That  it  Is  the 
duty  of  the  registrar  to  decide  as  a  fact 
whether  or  not  the  certificate  presented  t(< 
him  comes  from  the  regular  and  genuine 
Democratic  or  Republican,  party  which  it 
purports  to  represent,  and  that  such  deci- 
sion by  him  is  reviewable  by  this  court.  (3) 
That  it  is  the  duty  of  the  registrar  to  file  all 
certificates  which  upon  their  face  comply 
with  the  statute. 

To  hold  that  the  action  of  the  registrar  is 
final  I  cannot  indorse  for  a  moment.  Every 
court  which  has  given  the  question  any  con- 
sideration whatever  has  held  against  such 
a  construction.  It  is  placing  a  power  so 
tremendous  In  the  hands  of  the  registrar 
that  such  a  construction  should  not  be  held 
if  possible  to  avoid  it.  The  language  indi- 
cating such  Intention  upon  the  part  of  the 
legislature  must  be  so  plain  as  to  admit  of 
no  doubt.  If  the  language  needs  construc- 
tion. It  should  be  construed  In  some  other 
direction.  If  the  rejection  of  a  certificate 
by  the  registrar  Is  final,  if  it  Is  beyond  all 
review  by  courts,  he  could  refuse  to  file  all 
certificates  purporting  to  come  from  oppos- 
ing political  parties,  and,  In  effect,  bold  the 
result  of  the  election  in  the  hollow  of  his 
hand.  The  secretary  of  state,  by  refusing 
to  file  a  certificate  presented  to  him  coming 
from  one  of  the  gre^t  political  parties,  could 
absolutely  prevent  that  party,  through  Its 
electors,  from  voting  tor  a  candidate  for 
president  of  these  United  States.  It  is  need- 
less to  say  that  the  court  Is  bound  to  look 
further  for  the  true  construction  of  this  act. 

The  second  construction  suggested  cannot  be 
maintained.  It  seems  Impossible  that  it  was 
ever  Intended  for  this  court  to  enter  into  a  trial 
of  fact  as  to  which  set  of  claimants  consti- 
tuted the  regular,  true,  genuine  Democratic  or 
Republican  party.  It  is  admitted  by  counsel 
that  such  question  of  fact  Is  not  to  be  deter- 
mined by  the  principle  or  principles  represent- 
ed by  these  respective  claimants;  but  It  is  in- 
sisted that  such  question  of  fact  must  be  de- 
cided by  an  investigation  as  to  the  regularity 
of  the  organization,  that  respective  abstracts 
of  title  must  be  furnished,  and  that  the  legal 
title  must  prevail.  Such  an  investigation 
woidd  open  up  most  iotteresting  fields.  As  In 
titles  to  real  estate,  I  see  no  way  of  cutting 
off  the  investigation  until  It  goes  back  to  the 
original  or  paramount  source  of  title,  whether 
that  original  title  originated  In  the  city,  state, 
or  nation.  I  do  not  know  what  particular 
principles  of  law  could  be  invoked  in  the  in- 
vestigation of  such  a  fact.  Its  determination 
would  depend  upon  the  validity  of  the  action 
of  a  committee;  and  this  validity  would  de- 
pend upon  the  regularity  and  validity  of  mo- 
tions to  adjourn,  to  reconsider,  to  lay  on  the 
table,  to  postpone,  as  to  what  constitutes  a 
majority,  a  quorum,  a  special  meeting,  a  legal 
committee,  and  a  thousand  other  matters  pure- 
ly of  parliamentary  usages  In  the  trial  of 
such  a  question  Blackstone  and  Kent  would 
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be  entirely  displaced  by  Cnsblng  or  Roberts. 
Tbat  character  of  investigation  bad  better 
come  for  consideration  before  a  liigh-school 
debating  society,  rather  than, a  court  of  last 
resort.  Again,  let  us  agsume  tbat  the  mem- 
bers of  the  genuine  central  committee  which 
guided  the  destinies  of  Its  party  all  resign. 
The  power  to  perpetuate  the  organization  rest- 
ed In  its  hands  alone,  and  now  that  commit- 
tee Is  no  more.  Thus  a  great  party  would  be 
placed  In  a  sorry  plight.  It  would  be  in  the 
position  of  a  trust  without  a  trustee;  and  I 
presume,  upon  the  happening  of  such  a  grave 
emergency,  a  court  of  equity  would  fill  the 
breach,  and  appoint  a  new  committee.  Let  us 
assume  a  case  where  the  committee  would  nel- 
tber  resign  nor  take  any  steps  to  nominate  a 
ticket  to  be  voted  for  by  Its  party  electors. 
We  thus  have  a  present,  live  organlratlon;  It 
Is  regular;  there  Is  no  flaw  In  its  title;  it  is 
beyond  suspicion;  It  represents  and  stands  for 
the  Republican  party,  but  it  does  nothing. 
Under  such  circumstances,  is  it  possible  that 
no  Republican  ticket  could  be  placed  in  the  po- 
litical field  for  which  Republicans  might  cast 
their  votes?  Time  is  too  short  for  me  to  In- 
dulge in  other  suggestions  showing  absurd 
results.  It  Is  not  because  they  do  not  exist, 
for  there  are  more  and  worse;  and  I  am  of 
the  opinion  that  this  construction  must  not  be 
maintained  If  there  is  any  other  road  to  travel, 
however  long  and  rough  'it  may  be. 

I  think  the  third  construction  contended  for 
should  be  adopted,  and  that  when  a  certificate 
Is  presented  to  the  registrar,  which  Is  in  the 
form  required  by  the  law,  he  is  bound  to  re- 
ceive and  file  It  Penalties  are  provided 
against  forging  certificates,  and  it  Is  further 
provided  that  affidavits  as  to  the  truthfulness 
of  the  facts  therein  recited  must  be  attached. 
In  a  limited  way  these  provisions  seem  to  af- 
ford the  registrar  some  protection;  but,  how- 
ever that  may  be,  If  the  protection  against 
fraud  Is  Insufficient,  it  Is  the  fault  of  the  law. 
The  statute  provides  that  the  registrar  must 
"then  and  there  forthwith"  act  upon  the  cer- 
tificate presented,  either  by  accepting  or  re- 
jecting It.  The  very  language  Itself  clearly 
indicates  that  there  shall  be  no  hearing  upon 
the  facts.  The  language,  ex  necessitate,  pre- 
cludes such  bearing.  If  the  registrar  is  not 
first  to  investigate  the  facts,  then  certainly 
the  law  does  not  contemplate  that  the  court 
shall  subsequently  investigate  them.  The 
construction  which  I  think  should  be  adopted 
is  simply  this:  All  certificates,  valid  upon 
their  ^ace,  should  be  received  and  filed,  and, 
if  two  or  more  certificates  are  presented  by 
persons  claiming  to  represent  the  same  party, 
they  should  each  be  filed,  and  the  nominees 
therein  contained  have  an  equal  chance  upon 
the  ballot  The  only  serious  result  to  flow 
ftom  such  holding  is  that  It  tends  to  cUsor- 
ganize  and  disintegrate  party  organizations.  It 
casts  upon  each  elector  the  duty  of  making  a 
personal  investigation  as  to  the  candidate 
whom  he  desires  to  support  with  his  suffrage. 
Tt  forces  him  to  rely  upon  his  own  knowledge. 


rather  than  depend  upon  party  names  or  party 
symbols.  Possibly  this  construction  may,  tor 
this  reason,  be  seriously  objectionable,  Inif 
such  objection  is  entirely  overshadowed  Iiy  the 
objections  raised  to  the  other  constnictloDs 
suggested.  Of  all  the  evils,  it  is  certainly  the 
least,  and,  this  being  so,  it  will  be  assmned 
that  the  legislature  Intended  the  statute  to  be 
so  construed.  The  intention  of  the  legislature 
in  this  regard  could  be  made  plainer,  and  prob- 
ably the  objections  here  suggested  could  be 
avoided,  by  future  legislation.  Possibly  the 
whole  law  should  be  repealed  by  reason  of  its 
many  crudities  and  contradictions.  The  writ 
should  be  granted. 

(14  Otah.  ITS) 

STATE  V.  McDonald. 

(Supreme  Court  of  Utah.     Oct  30,  1886.) 

ASBADLT  WITH    INTENT    TO    KiLL  —  IKDICTMSHT  — 

Malici  Apobetoodght— Descriptiom  OW 

Ofpensb— Instboctios.  • 

1.  Defendant  was  found  guilty  of  an  assault 
with  Intent  to  do  bodily  harm,  under  an  indict- 
ment of  an  assault  with  intent  to  murder,  and 
excepts  to  the  sufficiency  of  the  indictment^  and 
to  the  charge  to  the  jury.  The  indictment  al- 
leges that  defendant  "did  unlawfully  assault 
one  S.  with  a  deadly  weapon,  to  wit.  a  revolver. 
loaded  with  powder  and  leaden  bullets,  which 
he,  the  said  Frank  McDonald,  then  and  there 
held  in  his  hands,  and  then  and  there  tried  to 
discharge  upon  and  into  the  body  of  the  said 
S.,  with  the  intent  him,  the  said  S.,  to  then  and 
there  kill  and  murder."  Where  the  offense  ii 
described  in  the  statute  in  tlie  terms.  "Every 
person  who  assaults  another  with  intent  to 
commit  murder"  (Comp.  Laws  1888,  {  4-t71), 
the  words  "with  malice  aforethought"  are  not 
necessary  in  the  indictment,  as  the  word  "mur- 
der" suffaciently  described  the  crime.  From  the 
description  the  defendant  and  the  court  could 
understand  the  offense  charged,  and  the  defend- 
ant's conviction  of  it  can  be  pleaded  in  bar  of 
another  prosecution  for  the  same  crime. 

2.  B.v  statute  (section  4488,  Comp.  Laws 
Utah  1888),  the  crime  is  defined  as  follows: 
"Every  person  who,  with  intent  to  do  bodily 
tiarm,  and  withoiit  just  cause  or  excuse,  or 
when  no  considerable  provocation  appears,  or 
when  the  circumstances  show  an  abandoned  or 
malignant  heart,  commits  an  assault  upon  the 
person  of  another,  with  a  deadly  weapon,  in- 
strument or  other  thing,  Is  punishable,"  etc. 
The  allcgntiona  in  the  indictment  that  the  as- 
sault was  unlawful,  and  that  it  was  done  with 
intent  to  murder,  exclude  the  existence  of  "jnst 
cause"  or  "excuse"  or  "considerable  provoca- 
tion" as  dearly  as  the  words  themselves  would 
have  done,  and  their  use  in  the  indictment  was 
unnecessary  under  the  above  section. 

3.  It  was  not  necessary  for  the  court,  in  its 
charge  to  the  jury,  to  use  all  the  words  in  tbi- 
description  of  the  statutory  definition;  heno- 
the  words  "without  just  cause  or  excuse"  were 
sufficient,  witliout  adding  thereto  the  words  "or 
when  no  considerable  provocation  appeared." 

People  V.  Fairbanks,  24  Pac  533,  7  Utah,  3. 
overruled. 

(Syllabus  by  the  Court) 

Appeal    from    district    conrt   Salt    lAke 
county;    S.  A.  Merrltt,  Judge. 
Frank  McDonald  was  convicted  of  assault. 

and  appeals.    Affirmed. 

Powers,  Straup  &  Lippman,  for  appellant 
A.  C.  Bishop,  Atty.  Uen.  (B.  X.  Smitix.  of 
counsel),  for  the  Stat& 
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ZANE,  C.  J.  The  defendant  was  indicted 
for  assaulting  one  Emll  Sacberson,  with  in- 
tent to  murder  him,  and  was  found  guilty 
of  an  assaolt  with  a  deadly  weapon,  with 
intent  to  do  him  bodily  harm.  On  his  trial, 
the  court  overmled  an  objection  to  the  ad- 
mission of  any  evidence  nnder  the  Indict- 
ment, and  also  a  motion  for  a  new  trial,  and  a 
motion  in  arrest  of  Judgment,  and  sentenced 
htm  to  four  months'  imprisonment  From 
the  order  OTerrullng  the  motion  for  a  new 
trial,  and  the  sentence,  the  defendant  has 
appealed.  He  alleges  that  the  court  erred 
in  holding  that  a  public  offense  was  de- 
scribed In  the  Indictment,  and  In  admitting' 
evidence  tmder  it. 

The  offense  charged  in  the  indictment  is 
defined  in  the  statute  as  follows:  "Every 
person  who  assaults  another  with  Intent  to 
commit  murder  is  punishable  by  Imprison- 
ment In  the  penitentiary,  not  less  than  one, 
nor  more  than  ten  years."  Comp.  Laws 
Utah  18SS,  {  4171.  The  offense  Is  described 
In  the  Indictment  as  follows:  "Frank  Mc- 
Donald is  accused  by  the  grand  Jury  •  •  • 
of  the  crime  of  assault  with  Intent  to  com- 
mit murder,  committed  as  follows:  The 
said  Frank  McDonald,  on  the  11th  day  of 
August,  A.  D.  1895,  at  the  county  of  Salt 
Lake,  in  said  territory  of  Utah,  did  unlaw- 
fully assault  one  Emil  Sacherson  with  a 
deadly  weapon,  to  wit,  a  revolver,  loaded 
with  powder  and  leaden  bullets,  which  he, 
the  said  Frank  McDonald,  then  and  there 
held  In  his  hands,  and  then  and  there  tried 
to  discharge  upon  and  into  the  body  of  the 
said  Emll  Sacherson,  with  the  Intent  him, 
the  said  Emil  Sacherson,  to  then  and  there 
kill  and  murder.  •  •  •"  The  crime  desig- 
nated as  an  assault  with  Intent  to  murder 
Is  described  in  the  above  section  of  the 
law  In  very  general  terras.  It  consists  of 
the  terms,  "Every  person  who  assaults  an- 
other with  intent  to  commit  murder." 
Counsel  does  not  object  to  the  description  of 
the  offense  in  the  Indictment  so  far  as  It 
mentions  actual  physical  acts;  but  he  In- 
sists that  the  other  element  of  the  crime  Is 
not  sufficiently  described,  to  wit,  the  Intent; 
that  the  term  "murder"  Is  not  a  sufficient 
description  of  that  crime  In  an  Indictment 
for  an  assault  with  Intent  to  murder.  He 
Insists  that  the  words  "with  malice  afore- 
thought" should  be  added  to  the  words  "un- 
lawful assault  with  Intent  to  commit  mur- 
der." The  law  defines  "murder"  as  "the 
unlawful  killing  of  a  human  being  with 
malice  aforethought."  Id.  S  4452.  To  any 
man  of  ordinary  intelligence,  as  well  as  to 
a  lawyer  or  Judge,  "murder"  means  "killing 
with  malice  aforethought,"  and,  converse- 
ly, "killing  with  malice  aforethought"  means 
"murder."  The  phrase  "assault  with  Intent 
to  kill"  Is  sometimes  used.  In  the  Utah 
Rtatute,  "assault  with  intent  to  commit  mur- 
der" Is  adopted.  The  former  term  would 
Include  all  Intentional  homicides,  while  the 
latter    includes    only   kllUng    with    malice 


aforethought;  in  other  words,  murder.  The 
killing  may  be  without  malice,  as  lo  man- 
slaughter; or  excusable  and  intentional  kill- 
ing, as  in  the  execution  of  a  convicted  per- 
son; or  In  self-defense,  as  in  Justifiable  homi- 
cide. In  the  latter  case  the  statute  declares 
that  the  slayer  must  act  wholly  from  his 
fears,  not  In  any  degree  from  malice.  The 
crime  that  the  Indictment  alleges  the  de- 
fendant Intended  to  commit  Is  described 
with  as  much  cleamese  by  the  use  of  the 
term  "murder"  as  It  would  be  by  the  use 
of  the  terms  "killing  with  malice  afore- 
thought" The  use  of  the  latter  term  Is  re- 
quired In  indictments  for  murder,  but  the 
questiou  here  Is,  are  they  requh-ed  in  In- 
dictments for  assault  with  Intent  to  commit 
murder? 

The  second  subdivision  of  section  4930  ot 
the  Laws  of  Utah  of  1888  requires  "a  deai 
and  concise  statement  of  the  acts  or  omis- 
sions constituting  the  offense,  with  such  par- 
ticulars of  the  time,  place,  person  and  proper- 
ty as  will  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offence  com- 
plained of,  and  answer  the  indictment" 
Subdivision  6,  f  4936,  Id.,  declares  "that  the 
act  or  omission  charged  as  the  offense  [must 
be]  clearly  and  distinctly  set  forth,  without 
repetition,  and  in  such  a  manner  as  to  en- 
able the  court  to  understand  what  Is  In- 
tended." Section  5255  declares  that  "nei- 
ther a  departure  from  the  form  or  mode  pre- 
scribed by  this  act  In  respect  to  any  plead- 
ing or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  Invalid,  unless  It  has 
actually  prejudiced  the  defendant  or  tended 
to  his  prejudice,  In  respect  to  a  substantial 
right."  In  this  indictment  these  acts  are 
alleged:  "Ap  unlawful  assault  with  a  dead- 
ly weapon,  to  wit,  a  revolver  loaded  with 
powder  and  leaden  bullets,  held  In  the  de- 
fendant's hands,  and  which  he  then  and 
there  tried  to  discharge  upon  and  Into  the 
body  of  Sacherson."  The  acts  ai-e  clearly 
stated,  and  the  Intent  with  which  they  were 
performed  Is  alleged  to  have  been  to  kill 
and  murder  Sachei'son.  The  acts  and  the 
Intent  as  alleged,  we  are  of  the  opinion,  suf- 
ficiently describe  a  public  offense.  From 
this  description  the  defendant  and  the  court 
could  understand  the  offense  charged,  and 
the  defendants  conviction  of  It  can  be  plead- 
ed In  bar  of  any  other  prosecution'  for  the 
same  crime.    People  v.  Swenson,  49  Cal.  SS8. 

But  defendant  also  Insists  that  he  was  con- 
victed of  a  crime  not  described  In  the  Indict- 
ment. The  offense  of  which  the  defendant 
was  convicted  Is  defined  In  section  4488, 
Comp.  Laws  Utah  1888:  "Every  person  who, 
with  Intent  to  do  bodily  harm,  and  without 
Just  cause  or  excuse,  or  when  no  considerable 
provocation  appears,  or  when  the  circumstan- 
ces show  an  abandoned  or  malignant  heart 
commits  an  assault  upon  the  person  of  an- 
other, with  a  deadly  weapon,  instrument,  or 
other  thing,  is  punishable  by  Imprisonment  in 
the  penitentiary  not  exceeding  two  years,  or 
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by  fine  not  exceeding  one  thousand  dollara, 
.  or  by  both."  The  objection  Is  that  the  Indict- 
ment does  not  say  that  the  assault  was  not 
without  just  cause  or  excuse,  or  that  no  con- 
siderable provocation  appeared,  or  that  the 
circumstances  showed  an  abandoned  or  malig- 
nant heart.  The  allegations  of  the  indictment 
do  exclude  the  possibility  of  the  existence  of 
any  Just  cause  or  excuse  for  the  assault,  or 
the  possibility  of  the  existence  of  any  provo- 
cation which  the  law  regards  as  a  consider- 
able provocation;  and,  that  being  so,  an  aJle- 
gatlon  that  the  circumstances  showed  an  aban- 
doned and  malignant  he&rt  would  have  been 
superfluous.  If  the  killing  of  a  person  should 
be  purely  accidental,  from  a  lawful  act  per- 
formed by  another  with  due  care  and  circum- 
spection, the  killing  would  be  excusable;  or. 
If  an  ofiScer  executes  a  condemned  criminal, 
the  killing  would  also  be  excusable;  or  If  a 
person  were  to  slay  another  when  assaulting 
him  under  circumstances  of  danger,  sufficient 
to  induce  in  him  a  reasonable  belief  of  the 
necessity  to  do  so  to  save  bis  own  life,  or  un- 
der such  circumstances  as  the  law  would  re- 
gard as  a  justification,  the  killing  In  either 
case  would  be  jus^tifiable  and  lawfuL  The 
definition  of  murder  excludes  the  idea  of  any 
just  cause  or  excuse  for  the  killing,  or  any 
provocation,  however  great,  to  justify  it.  Kill- 
ing upon  just  cause  or  excuse,  or  upon  a  con- 
siderable provocation,  would  be  excusable  or 
justifiable  homicide,  and  In  either  case  the 
killing  would  be  lawful.  The  circumstances 
might  be  such  as  to  reduce  the  klUlng  from 
murder  to  manslaughter,  but  that  would  not 
Justify  or  excuse  It  The  definition  of  an  "as- 
sault" will  not  admit  of  a  just  cause  or  ex- 
cuse, or  of  a  considerable  provocation.  A 
just  cause  or  excuse,  or  a  considerable  provo- 
cation, makes  the  attempt  at  violence  lawful. 
It  Is  true  that  the  term  "assault"  Is  used  hi 
the  flection  defining  the  offense  of  which  the 
defendant  was  convicted;  but  It  must  have 
been  used  there  in  the  sense  of  an  attempt  to 
commit  violence,  or  the  use  of  violence  for 
which  there  might  be  a  just  cause  or  excuse, 
or  a  legal  provocation.  In  the  indictment, 
however,  the  assault  Is  alleged  to  have  been 
unlawfuL  The  allegations  in  the  Indictment 
that  the  assault  was  unlawful,  and  that  It 
was  with  the  intent  to  murder  Sachcrson,  ex- 
clude the  existence  of  Just  cause  or  excuse,  or 
any  considerable  provocation,  as  clearly  as 
the  words  "without  just  cause  or  excuse,"  or 
that  "there  was  no  provocation,"  would  have 
done.  We  hold  that  the  offense  of  which  the 
defendant  was  convicted  was  Included  In  the 
crime  described  hi  the  Indictment,  as  therein 
alleged. 

The  court  charged  the  jury,  among  other 
thhigs:  "If  you  find  that  the  said  defendant 
made  an  assault  upon  Emil  Sacherson  without 
just  cause  or  excuse,  with  the  Intention  of  do- 
ing him  bodily  harm,  you  should  find  him 
guilty  of  an  assault  with  a  deadly  weapon, 
with  Intent  to  do  bodily  harm."  To  this  tbe 
defendant  excepted,  because  the  com-t  did  not 


add  after  tbe  words  "Just  cause  or  excuse" 
the  words  "or  when  no  considerable  provoca- 
tion appeared."  It  is  Impossible  to  conceive 
of  a  considerable  provocation  when  the  as- 
sault la  made  without  just  cause  or  excuse. 
We  find  no  reversible  error  in  this  record. 
Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

BARTCH  and  MINER,  JJ.,  concur,  and  the 
case  of  People  v.  Fairbanks,  7  Utah.  8,  24  Pac 
638,  Is  overruled. 

'  (B  Idaho,  S8) 

CITY  OP  MOSCOW  V.  LATAH  OOUNTT. 
(Supreme  Court  of  Idaho.    Nov.  20,  lS8ft.) 

ClTT  TaXBS  —  Com'BKSATIOM  OF  TAX  COIXBOtOB. 

1.  Under  the  provisions  of  an  act  entitled  "An 
act  to  provide  for  the  organiniition,  government 
and  Lowers  of  cities  and  villages,"  approved 
March  4,  1803  (Sess.  Laws  1893,  p.  97),  It  ia 
made  the  duty  of  the  county  tax  collector  to 
collect  all  taxes  levied  by  the  council  or  trus- 
teed of  a  city  or  village,  and  on  demand  he  must 
pay  over  all  of  the  money  thus  collected  to  the 
city  or  village  treasurer.  . 

2.  Under  the  provisions  of  said  act  neither 
the  county  nor  the  tax  collector  is  authorized 
to  retain  any  part  of  the  money  so  collected  aa 
compensation  for  collecting  the  same. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  the  city  of  Moscow  against  Latab 
county  to  recover  7  per  cent  of  taxes  collected 
by  the  tax  collector.  Judgment  In  favor  of 
defendant,  and  plaintiff  appeals.    Reversed. 

O.  G.  Pickett,  for  appellant  Clay  McNa- 
mee,  Dist  Atty.,  and  McNamee  &  Morgan 
(Atty.  Gen.  Parsons,  of  counsel),  for  respond- 
ent 

SULLIVAN,  J.  This  action  was  brought  to 
compel  Latah  county  to  pay  to  the  city  ot 
Moscow  the  sum  of  $7GC.97,  money  collected 
by  the  tax  collector  of  said  county.  Said  tax 
collector  collected,  during  the  fiscal  year  com- 
menchig  on  the  first  Tuesday  in  May,  1896, 
$11,723.97  as  taxes  levied  upon  the  taxable 
property  of  said  city  for  general  revenue  pur- 
poses. After  the  collection  of  said  taxes,  the 
board  of  county  commissioners  of  said  county 
ordered  the  tax  collector  to  retain  7  per  cent 
of  the  sum  collected  as  payment  for  the  collec- 
tion of  said  taxes,  which  he  did;  and  plaintiff 
alleges  that  such  detention  was  without  right 
and  unlawful.  The  judgment  of  the  court  be- 
low was  in  favor  of  the  county,  and  the  city 
of  Moscow  appeals. 

Section  82  of  an  act  concerning  the  organiza- 
tion of  cities  and  villages  (Sess.  Laws  1893,  p. 
123)  provides  that  the  council  or  trustees  of  a 
city  or  village  shall  certify  to  the  county  tax 
collector  the  percentage  or  number  of  mills 
on  the  dollar  of  tax  levied  for  city  or  Tillage 
purposes  by  them,  and  that  the  tax  collector 
shall  place  the  same  upon  the  proper  tax  lists, 
and  proceed  to  collect  the  same;  and  section 
84  of  said  act  provides  as  follows,  to  wit: 
"The  tax  collector  of  the  county  shall  pay 
over,  on  demand,  to  the  treasurer  of  any  city 
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or  yillage,  all  money  received  hy  him  arising 
from  taxes  levied  belonging  to  sfDch  city  or 
village,  together  with  all  money  collected  as  a 
tax  on  dogs  from  the  residents  of  such  cor- 
poration for  the  use  of  the  general  fund  there- 
in." Under  the  provisions  of  said  section  84 
the  tax  collector  Is  required  to  pay  over,  on  de- 
mand, to  the  treasurer  of  Moscow,  all  money 
received  by  him  arising  from  taxes  levied  by 
said  city.  Neither  the  tax  collector  nor  Latah 
county  has  any  legal  right  to  retain  7  per  cen- 
tum, or  any  part  whatever,  of  the  taxes  so  col- 
lected; but  all  such  money  must  be  paid  to 
the  city  treasurer  on  demand.  The  Judgment 
of  the  court  below  is  reversed,  with  instruc- 
tions to  enter  judgment  in  favor  of  appellant. 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(8  Colo.  App.  EU) 

COLOBADO  FUEL  &  IRON  CO.  v. 
CUMMINGS. 

(Conrt  of  Appeals  of  Colorado.     Nov.  9,  1886.) 

Master  and  Servant  —  Action  fob  Personai, 
Injury — Flbadinq  and  Proof — Assumed  Risk 
—  compbtbnct  of  physician  as  witness— ap- 

FEAI. 

1.  Where  a  servant  in  an  action  against  the 
master  to  recover  damages  for  a  personal  injury 
alleged  that  he  received  the  injury  while  In  the 
execution  of  a  specitied  order  from  his  superior, 
and,  in  his  testimony,  denied  having  receive^ 
such  order,  and  did  not  show  that  the  act  iA 
which  he  was  engaged,  and  by  which  he  placed 
himself  in  the  position  of  danger  which  led  to 
the  injury,  was  required  in  the  performance  of 
a  duty  imposed  on  him  by  his  employment,  there 
is  an  entire  lack  of  evidence  to  sustain  the  ac- 
tion. 

2.  An  employe  working  in  a  place  lighted  by 
an  electric  lamp,  which,  as  he  knew,  had  been 
out  of  rei>air  and  the  lipht  intermittent  for  sev- 
eral mouths,  during  which  he  continued  to  work 
without  objection  or  promise  of  remedy,  as- 
sumed the  risk  of  injury  incident  to  the  defect- 
ive light,  though  he  was  told  on  the  particular 
night  when  he  was  injured,  by  another  employe 
in  charge  of  the  lights,  th.at  they  were  all  right; 
it  not  appearing  that  such  employe  was  author- 
ized or  assumed  to  speak  for  the  employer,  or 
that  the  light  had  been  repaired. 

3.  The  relation  of  physician  and  patient  ex- 
ists between  a  surgeon  employed' in  a  hospital 
maintained  by  two  corporations,  and  supported, 
in  whole  or  in  part,  by  contributions  reserved 
from  the  wages  of  their  employes  for  the  pur- 
pose, and  an  employe  of  one  of  the  corporations 
who  is  treated  for  an  injury  by  the  surgeon  in 
such  hospital;  and,  under  the  statute  (Gen.  St. 
§  364.9),  the  testimony  of  tlie  surgeon  is  incom- 
petent, unless  with  the  consent  of  the  patient, 
as  to  any  information  concerning  the  injury  ac- 
quired by  bis  attendance  on  the  patient. 

4.  Where  a-  judgment  in  an  action  to  recover 
for  a  personal  injury,  involving  questions  of 
fact,  is  reversed  because  of  error  in  uistruotions, 
it  will  be  remanded  for  a  new  trial,  though,  on 
the  pleadings  and  evidence  in  the  record,  Uie  de- 
fendant may  have  been  entitled  to  an  instnic- 
tioD  directing  a  verdict  in  its  favor. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Richard  Cummings  against  the 
Colorado  F^el  &  Iron  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 


John  M.  Waldron  and  D.  C.  Beamao,  for  ap- 
pellant.    Arrington  &  McAIlney,  for  appellee. 

BISSELL,  J.  This  is  an  action  for  personal 
Injuries.  In  September,  1892,  the  appellant, 
the  Colorado  Fuel  &  Iron  Company,  was  oper- 
athig  a  rolling  mill  in  Pueblo,  wherein  Cimi- 
mlngs,  the  appellee,  was  employed,  and  at 
which  he  was  injured  on  the  30th  of  the  month. 
It  Is  exceedingly  difficult.  If  not  Impossible, 
without  the  aid  of  the  photographs  which  were 
furnished  the  coiut,  to  describe  to  one  who  Is 
unfamiliar  with  a  steel  mill  the  exact  situation 
of  the  drcumstances  under  which  the  appellee 
was  hurt  With  this  limitation  the  case  will  be 
stated. 

Located  at  one  end  of  the  mill,  or  at  a  point 
somewhat  remote  from  the  roller,  is  a  soaking 
pit,  from  which  steel  Ingots  5  or  6  feet  long, 
and  weighing  some  2,800  to  3,400  pounds,  are 
taken  and  run  on  a  tramway  of  rolls  to  the  table 
of  the  machine,  which  Is  called  a  "roller,"  and 
by  which  the  Ingot  is  rolled  through  a  various 
set  of  rolls  of  progi-essive  sizes,  until  It  has  been 
greatly  lengthened,  and,  from  being  square,  has 
become  a  long,  flat  piece  of  steel.  The  rolls  are 
fastened  in  a  frame,  beneath  which  is  a  table 
on  which  the  higot  rests.  The  table  receives 
Its  motion  through  a  system  of  cog  wheels,  and 
the  bed  of  it  consists  of  rolls  which  carry  the 
Ingot  forward  underneath  the  rolls  themselves; 
and  the  joint  action  of  the  toBb  proper,  as  well 
as  those  of  the  table,  carry  the  Ingot  through 
the  machine.  It  Is  then  brought  back  to  Its 
former  position,  under  that  or  another  roll  fur- 
ther along  in  the  machine.  There  seem  to  be 
two  sources  of  power,  the  motion  of  the  cogs 
being  furnished  by  an  engine,  and  the  upward 
pressure  of  the  table  by  an  Independent  hy- 
draulic machine.  It  is  unhnportant  in  what 
form  the  power  Is  provided.  At  all  events,  the 
table  is  raised  and  lowered  by.  hydraulic  power, 
and,  when  It  first  receives  the  Ingot,  it  is  sub- 
stantially level  with  the  floor  of  the  mill,  and 
raised  several  feet  therefrom,  when  the  Ingot 
is  to  be  subjected  to  pressure  and  the  action 
of  the  rolls.  The  flamework  of  the  machine  is 
called  Its  housing.  Along  the  side  of  the  table 
there  is  a  steel  guard,  bolted  onto  It,  which  pre- 
vents the  ingot  from  sliding  off,  and  which  pro- 
jects quite  a  distance  above  the  common  level 
of  the  rolls,  though  It  Is  flxed  at  the  edge  of  the 
table,  and  within  the  inner  line  of  the  cogs 
themselves.  The  machinery  Is  under  the  direc- 
tion and  control  of  the  "leverman"  or  "motor- 
man,"  as  he  Is  Indlscrhnlnately  called.  He 
stands  at  a  lever  in  the  rear  of  the  machine, 
which  controls  the  hydraulic  power,  and  he 
also  manages  the  .steam  power  which  otherwise 
runs  and  operates  the  roller.  The  helper's  sta- 
tion is  near  the  framework  of  the  machine.  Or- 
dinarily, he  is  out  of  sight  of  the  motorman, 
under  whose  direction  he  Is  while  he  Is  dis- 
charging his  duties.  These  seem  to  be  to  keep 
the  Ingot  in  place,  to  see  that  It  enters  the  rolls 
proi^erly.  and  to  keep  the  machinery  free  from 
the  flakes  or  scales  which  are  constantly  made 
and  put  off  from  the  Ingot  as  It  Is  subjected 
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to  pressure.  ?%ese  scales,  of  course,  fall  di- 
rectly under  the  rolls,  and  gather  about  what 
Is  called  a  "shoe"  inside  the  housings,  and  along 
the  framework  or  platform  below  which  sus- 
tains the  weight  of  the  machine  when  it  Is  low- 
ered. Above  the  rolls  there  is  9.  pipe  which 
discharges  water  onto  them  when  they  are  lu 
motion,  to  preserve  a  uniform  temperature,  and 
prevent  them  from  getting  exceedingly  hot. 
The  water  is  discharged  from  the  pipe  through 
a  valve,  which  is  oi>ened  or  closed  by  the  helper, 
either  as  directed  by  the  motorman  according 
to  the  defendant's  testimony,  or,  as  the  appel- 
lee says,  as  he  may  judge  the  situation  to  re- 
quire it.  There  is  considerable  controversy  In 
regard  to  the  way  in  which  the  mill  is  lighted 
up,  and  as  to  a  necessity  for  the  electric  light 
which  is  sometimes  used,  and  which  was  char- 
ged by  the  plaintiff  to  be  out  of  order,  and  the 
occasion  of  bis  accident.  Some  year  or  more 
piior  to  the  accident,  the  company  had  put  In 
an  electrical  plant,  and  had  an  electric  light 
near  the  soaking  pit,  and  some  distance  from 
the  roller  where  Cummings  was  working.  The 
works  bad  been  operated  for  many  years  with- 
.out  artificial  light,  other  than  what  was  fur- 
nished by  torches.  The  light  which  always 
came  from  the  furnaces  when  they  were  in  op- 
eration, and  that  furnished  by  the  ingot,  so 
lighted  the  vicinity,  according  to  the  testimony 
of  (me  of  the  witnesses,  that  you  could  see  to 
pick  up  anything  10  or  12  feet  away  from  the 
roller.  The  witnesses  differ  as  to  the  condi- 
tion of  the  electric  light  at  the  time  of  the  hap- 
pening of  the  accident.  The  plaintiff  asserted 
It  went  out,  and  others  that  it  burnt  brightly. 
The  conclusions  of  the  Jury  were  probably  with 
the  plaintiff.  According  to  the  gei^ral  testi- 
mony, the  electrical  plant  had  been  for  many 
months  in  a  bad  condition.  The  light  went  out 
frequently,  sometimes  every  few  minutes,  and 
sometimes  some  six  or  eight  or  a  dozen  times  in 
the  course  of  a  night.  The  plaintiff  bad  been 
working  there  during  all  this  time,  and  had  full 
knowledge  of  the  condition  of  the  plant  In  this 
respect  Accoixiing  to  Cummings'  story,  they 
had  run  three  ingots  through  the  roller  prior 
to  the  accident.  This  made  what  he  called  a 
"heat"  After  a  heat,  the  roller  would  usually 
remain  idle  for  15  minutes  or  more.  Accord- 
ing to  his  story,  he  discovered  the  water  was  not 
running  freely  through  the  valve,  and  he  stri- 
ped with  his  left  foot  onto  the  guard,  grasprd 
a  rod  with  his  band,  and  started  to  raise  his 
right  foot  to  place  It  on  the  guard,  whereby  he 
■  could  reach  the  valve,  and  open  It,  when  the 
machinery  suddenly  started.*  Because  of  the 
extinguishment  of  the  light,  he  was  unable  to 
see  where  he  put'  his  right  foot,  and  it  was 
caught  by  the  cogs,  his  big  toe  cut  off,  and  the 
foot  otherwise  mashed,  which  necessitated  Its 
amputation  between  the  toes  and  the  Instep. 
He  charges  the  accident  was  caused  by  the  ex- 
tinguishment of  the  light,  which  rendered  It 
Impossible  for  him  to  see  Witnesses  differ  re- 
specting the  condition  under  those  circumstan- 
ces; those  for  the  defense  testifying  that  the 
light  from  the  furnaces,  which  were  running. 


although  the  doors  were  more  or  less  dosed, 
and  from  the  heated  bars  and  ingots  which  weie 
either  on  the  shears  table  or  at  the  pit,  fnr- 
uished  light  enough  to'  enable  anybody  to  do 
their  work  without  the  aid  of  an  electric  light 
A  good  many  witnesses  testified  work  had  been 
done  for  years  without  any  other  aid  than  light 
coming  from  these  sources. 

The  plaintiff's  knowledge  of  the  defective 
condition  of  the  electrical  plant  is  conceded. 
To  escape  the  force  of  that  knowledge,  he  tes- 
tified to  a  conversation  with  Mr.  EUswortta, 
whom  he  termed  the  "electrician,"  which.  In 
substance,  was  that  he  met  Ellsworth  when  on 
his  way  to  work  that  night,  and  asked  htm 
how  the  lights  were.  Ellsworth's  response 
was  that  they  were  all  right,  and,  If  be  made 
as  much  tonnage  as  the  lights  would  show 
him,  he  was  all  right  The  plaintiff  stated  be 
relied  on  this  statement  and  believed  that 
the  lights  would  be  satisfactory.  He  makes 
no  attempt  to  show  a  complaint  on  his  part, 
and  a  promise  on  the  part  of  the  corporation 
to  remedy  the  difflculty.  According  to  Cum- 
mings' own  story,  he  got  on  the  frame  to  regu- 
late the  valve,  without  any  order  from  tbe 
motorman,  and  without  informing  him  In  any 
way  that  he  Intended  to  do  that  particular 
act  The  defendant's  witnesses  testified  sub- 
stantially that  the  helper  was  under  no  ob- 
ligation to  attend  to  the  water  except  on  d^ 
rectlon  of  the  motorman.  Whether  this  be 
or  be  not  true,  it  is  uncontradicted  that  be 
'should  not  have  proceeded  to  step  on  tbe 
^machine  to  adjust  the  valve  without  Inform- 
ing the  motorman  of  his  intention.  If  he  pro- 
ceeded otherwise,  he  did  it  at  the  peril  of  tala 
life,  for  the  motorman  took  no  notice  what- 
ever of  the  helper  hi  running  the  machine, 
except  as  he  might  be  informed  by  the  helper 
of  his  purpose  to  do  some  particular  thing 
which  required  the  machinery  not  to  ran. 
The  plaintiff  states  he  got  no  order,  and  that 
he  did  not  communicate  with  the  motorman. 
and  indicate  his  purpose  to  adjust  the  valve. 
The  Injury,  according  to  Cummings'  story, 
came  from  the  starting  of  the  machinery  while 
he  was  doing  this  act  llie  cogs  ran  with 
great  rapidity,  from  100  to  300  revolutions  a 
minute,  and,  of  course,  the  plaintiff  was  in 
very  great  danger  when  he  stepped  onto  tbe 
framework  of  the  table  if  the  machinery 
started  up.  The  theory  of  the  defense  was— 
and  there  was  testimony  which  tended  that 
way— that  he  was  kicking  scales  oat  from  un- 
der the  cogs,  and  that,  when  the  table  was 
lowered,  it  caught  his  foot  We  are  not  eon- 
c«med  what  the  fact  may  be,  because  It  is  on 
other  bases  that  the  cause  must  be  reversed. 

One  of  the  principal  contentions  of  the  ap- 
pellant Is  that  there  is  a  variance,  pronounced. 
Irreconcilable,  and  fatai,  between  the  allega- 
tions of  the  complaint  and  the  proof  which 
the  plaintiff  offered.  It  is  insisted  that  even 
under  our  Code,  there  has  been  no  such  wide 
departure  from  the  rules  by  which  parties  are 
governed  as  to  permit  the  plaintiff  to  allege 
one  state  of  facts  as  his  cause  of  action,  and 
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recover  on  proof  of  another.  As  a  general 
proposition,  this  is  undoubtedly  true,  though 
the  old  rule  is  not  so  strictly  enforced  upder 
our  Gode  as  it  was  at  the  common  law  and  Is 
«till  in  some  states.  In  fact,  It  may,  perhaps, 
be  truthfully  said  of  It,  as  Cicero  said  of  Cati- 
line, "Abiit  exeesslt  evaslt  eruplt."  It,  un- 
doubtedly, still  prevails,  and  the  only  dlfDcnlty 
is  in  the  Inquiry  whether  the  particular  case 
requires  Its  enforcement  It  is  illustrated  in 
many  cases:  Yorlt  v.  Fortenbury,  15  Colo. 
120,  25  Pac.  163;  Bank  v.  Devenlsh,  15  Colo. 
229,  25  Pac.  177;  Greer  v.  Helser,  16  Colo. 
306,  26  Pac.  770;  Salazar  v.  Taylor,  18  Colo. 
539,  33  Pac.  309;  Hallack  v.  Hinckley,  10  Colo. 
38,  34  Pac.  479;  McLaughlin  v.  Thompson,  2 
Colo.  App.  135,  29  Pac.  816;  Railway  Co.  v. 
Hubenstein,  5  Colo.  App.  121,  38  Pac.  76;  Rail- 
road Co.  V.  CahiU  (Colo.  App.)  45  Pac.  285. 
Under  our  liberal  practice,  the  pleadings  and 
proof  must  correspond.  A  disregard  of  this 
principle  will  defeat  the  plaintiff,  unless  the 
case  be  brought  within  the  tolerably  well  rec- 
ognized exception.  Wherever  the  evidence 
which  tends  to  make  a  case  other  than  that 
laid  In  the  complaint  is  received  without  ob- 
jection, and  the  defendant  has  not  been  sur- 
prised, the  judgment  will  not  always  be  over- 
turned. The  difficulty  may  be  met  by  a  mo- 
tion to  amend  the  pleadings,  or  such  procedure 
to  correct  the  error  followed  as  the  authori- 
ties' and  the  Code  permit,  and  the  plaintlfl* 
thereby  avert  the  ultimate  defeat  which  he 
could  not  have  escaped  at  the  common  law. 
This  case  would  not  be  reversed  on  this  ac- 
coimt  but  for  the  difficulty  which  arises  from 
the  instructions. 

According  to  the  complaint,  Cummlngs  was 
•ordered  to  turn  the  valve  to  start  the  water 
miming.  He  was  ordered  to  do  this  specific 
thing,  and  by  a  man  who  was  authorized  to 
give  the  order;  and,  in  its  execution,  he  got 
hurt,  because  off  the  defective  machinery  op- 
erated by  the  company.  All  these  elements 
were  essential  parts  of  his  cause  of  action  as 
stated.  If  he  was  not  ordered  to  turn  on  the 
valve,  then  getting  onto  the  machinery  was 
negligence  ,on  his  part,  and  he  could  not  re- 
-cover,  unless  he  departed  from  the  cause  of 
action  as  stated.  In  the  latter  case  he  must 
prove  that  he  got  onto  the  table  In  the  per- 
formance  of  a  duty  which  he  was  obligated  to 
perform,  and  which  he  had  a  right  to  execute 
as  his  judgment  should  dictate,  and  that,  at 
the  time  of  Ids  attempted  performance,  bis 
duty  required  him  to  turn  the  valve  and  let 
■on  the  water.  PosslMy,  if  he  had  proved  the 
latter  case,  lie  might  recover  notwithstanding 
the  variance.  One  of  the  other  of  these  con- 
ditions must  bave  existed:  He  must  either 
have  been  ordered  to  do  tnat  particular  thing, 
or  he  must  liave  attempted  to  do  It  in  the 
performance  of  some  duty  then  resting  upon 
him,  and  which  it  was  necessary  for  him  to 
discharge  at  the  time  he  did  it  Failing  in 
.either,  he  cannot  recover.  He  did  not  at- 
tempt to  show  It  was  necessary  to  turn  the 
valve  at  the  time  ite  did.  In  the  performance 


of  any  duty  which  he  was  obligated  to  per- 
form. Therefore  he  was  compelled  to  fall 
back  on  the  cause  of  action  as  stated  in  the 
complaint,  to  wit,  the  giving  of  an  order. 
This  he  denied.  Thereupon,  on  the  conclusion 
of  the  case,  the  defendant  asked  an  instruc- 
tion substantially  recttlng  the  allegations  of 
the  complaint,  and  telling  the  jury  that,  If  they 
believed  the  plaintiff  was  not  ordered  to  turn 
on  the  water,  they  must  return  a  verdict  few 
the  defendant  The  company  was  entitled  to 
this  Instruction  barring  proof,  which  was  not 
given.  According  to  the  case,  as  the  plain- 
tiff made  it,  and  'as  it  was  supported  by  the 
uncontradicted  testimony  of  the  witnesses  for 
the  defense,  Cummlngs  had  no  right  to  attempt 
to  get  on  the  table,  and  open  the  valve,  without 
first  notifying  the  motorman  of  his  Intentions; 
otherwise,  he  took  a  risk  which  he  had  no  right 
to  take,  and,  so  far  as  the  case  now  stands, 
this  contributed  to  the  Injury.  This,  without 
other  proof,  would  bar  his  recovery. 

Another  proposition  which  is  equally  fatal  to 
the  judgment  springs  from  a.  moditlcatlou  ot  an 
instruction  asked  by  the  company  with  reference 
to  the  presumption  that  the  servant  assumed  the 
risk  of  the  defective  m.ichinery,  in  the  absence 
of  a  complaint  on  his  part  about  it,  and  a  prom- 
ise by  the  employer  to  remedy  the  defect  com- 
plained of.  The  instruction  which  the  defend- 
ant company  asked  was  given  with  a  modifica- 
tion. The  modification  sut)8tantlaUy  recited  that 
If  the  jiuy  should  find  the  plaintiff  had  been 
Informed  by  persons  in  control  or  having  the 
custody  of  the  machinery  that  the  defects  had 
been  remedied,  and,  relying  on  the  statements, 
and  believing  the  macblneiy  to  be  in  good  con- 
dition, he  remained,  he  could  still  recover.  This 
cannot  be  tlie  law.  In  the  first  place,  it  is  not 
put  in  the  form  which  the  cases  recognize,  and 
according  to  the  rule  which  has  been  laid  down 
in  this  state.  In  Railroad  Co.  v.  Liefae,  17  Colo. 
280,  29  Pac.  175,  the  present  learned  chief  jus- 
tice of  the  supreme  court  states  the  rule,  which 
is  supported  by  the  modem  autliorlties.  The 
servant  Is  conclusively  assumed  to  waive  his 
right  to  hold  the  company  responsible,  and  to 
take  the  risk  on  himself,  unless  he  shows  that 
he  objected  to  the  use  of  the  machinery  of 
which  he  complained,  -and  remained  in  the  em- 
ploy of  the  defendant  because  of  a  promise  to 
remedy  the  defect  This  is  the  law,  and  the 
Uistruction  asked  stated  it  in  the  languai^e  of 
that  authority.  Whether  the  modification  would 
€ver  be  the  law  would,  of  course,  depend  on 
the  particular  ciicumstanoes  of  the  case  where 
it  was  sought  to  be  applied.  It  was  totally  in- 
applicable to  the  proofs.  Ellsworth  did  not  un- 
dertake to  say  that  the  machlneiy  had  been  KVOr 
edied  or  repaired,  nor  was  the  statement  madft 
after  a  complaint  by  the  employe,  nor  can  It  be 
taken  as  a  promise  by  the  employer  to  correct 
what  the  worlonan  complained  of.  Ellsworth 
was  not  the  employer.  It  was  not  shovrn  that 
he  was  in  a  position  or  bore  any  relation  to  the 
company  which  entitled  him  to  make  a  promise 
to  the  plaintiff,  or  any  statement  on  which  the 
plahitiff  had  a  right  to  rely;  nor  was  It  shown 
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that  the  statements  were  made  after  the  work- 
man bad  made  any  complaint  of  the  defective 
lights.  The  case  laclu  all  the  elements  and  all 
the  proof  which  warranted  the  modification.  It 
is  very  evident  to  one  accustomed  to  the  trial 
of  this  class  of  cases  before  juries  that  it  fur- 
nished a  very  8ut>stantial  basis  on  which  the 
jury  might  act,  and  escape  tlie  force  and  effect 
of  the  antecedent  accurate  statement  of  the  law 
that,  If  a  worlunan  continued  in  the  service 
with  knowledge  that  the  machinery  was  defect- 
ive, he  could  not  complain  of  an  injury  received 
because  of  it,  but  was  conclusively  presumed  to 
have  aa?epted  the  risk  himself.  It  must  have 
operated  to  the  prejudice  of  ttie  company,  and 
should  not  have  been  added  to  the  Instruction 
asked. 

There  are  many  other  errors  complained  of,  but 
none  of  sufficient  consequence  to  compel  us  to 
notice  them,  or  of  the  kind  likely  to  reoccur  on 
the  subsequent  trial  of  the  case,  except  one, 
which  we  will  proceed  now  to  notice. 

While  tlie  proof  is  not  entirely  satisfactoiy  re- 
specting all  of  the  details  which  we  state,  since 
no  one  was  called  with  reference  to  the  subject 
except  the  surgeon,  whose  knowledge  was  in- 
definite and  uncertain  and  largely  hearsay,  we 
find  the  question  raised  and  sutiiciently  present- 
ed to  compel  a  decision.  Our  statement  is  gath- 
ered from  the  doctor's  testimony,  and  may  have 
accorded  litenlly  with  the  facts,  or  they  may 
not  be  exactly  accurate,  but,  as  we  have  no  oth- 
er source  of  information,  we  state  them  as  we 
get  them.  The  C.  C.  &  I.  Co.,  as  the  appellant 
used  to  be  known,  and  the  D.  &  R.  G.  Ry.  Co., 
established  a  hospital  In  Pueblo  for  the  use  of 
both  companies,  This  hospital  was  supported 
by  contributions,  more  or  less  voluntary  or  com- 
pulsory, from  the  employes  of  both  corporations, 
out  pf  whose  monthly  wages  a  certain  sum  was 
deducted  for  what  was  called  a  "hospital  fund,' 
and  devoted  to  the  maintenance  of  the  building, 
the  purcliase  of  supplies  for  it,  and  the  hire  of 
physicians  and  nursi'S  who  were  employed  about 
it.  The  companies  were  apparently  responsible 
for  the  hospital,  and  for  all  bills  which  were  con- 
tracted in  connection  with  It,  whether  for  sup- 
plies, attendance,  or  medical  service,  though  the 
fimds  which  they  used  may  all  or  partially  or 
otherwise  have  come  from  these  mwithly  contri- 
butions. Whatever  the  fact  may  be,  the  doctor 
who  was  employed  by  the  company,  and  received 
his  salaiy  from  them,  under  these  circumstances, 
attended  Cummings  after  be  was  hurt.  He  was 
put  on  the  stand,  and  hiterrogated  respecting  his 
observation  of  the  foot,  and  respecting  his  opinion 
about  the  manner  hi  which  It  was  hurt.  This 
was  evidently  hi  support  of  tlie  defendant's  the- 
ory that  Cummings  was  not  hurt  while  climbing 
onto  the  table  to  turn  the  valve,  but  got  bis 
foot  underneath  the  table  in  kicking  out  the 
scales,  as  one  witness  testified  he  had  stated  to 
him  directly  thereafter,  and  got  his  foot  caught 
when  the  motorraan  was  lowering  the  table. 
The  importance  of  this  evidence  is  quite  apparent 
on  any  theory  which  tlje  plaintiff  had  advanced, 
for  if  tlie  doctor  should  testify  that,  according  to 
his  examination,  the  hurt  came  by  a  pressure  from 


aliove,  and  not  by  the  interlocking  of  cogs.  It 
would  support  the  contention  that  tbe  injury 
was  received  while  kicldng  scales.  The  testi- 
mony was  excluded,  and  the  appellant  strenuous- 
ly Insists  the  ruling  was  erroneous.  According 
to  the  better  authorities,  the  testimony  is  inad- 
missible If  the  relation  of  ptiysician  and  patient 
existed.  Our  statute  (Gen.  St.  |  3649)  prt)bit>- 
its  the  examination  of  a  physician  or  surgeon 
without  the  consent  of  his  patient  as  to  any  in- 
formation which'  he  may  have  acquired  by  at- 
tending him.  This  provision  is  as  broad  as  ihe 
statute  of  any  state  to  which  our  attention  has 
been  called.  As  we  view  the  case,  and  as  we 
believe  the  law  to  be,  the  inhibition  is  broad 
enough  to  exclude  an  examination  of  the  sur- 
geon as  to  any  information  wUch  he  has  acquim) 
wliile  attending  a  patient,  whether  this  informa- 
tion Is  deduced  from  statements  or  gathered  from 
his  professional  or  surgical  examination.  It  is 
a  common  knowledge  tliat  the  eye  and  flnger  of 
the  attending  surgeon  is  vastly  more  expert  in 
locating  cause  or  trouble  than  the  tongue  of  the 
most  astute  patient.  The  authorities  bold  that 
no  matter  how  the  information  may  be  acquired. 
whether  it  comes  to  the  surgeon  in  the  shape  of 
oral  statements,  or  by  rpason  of  his  examina- 
tion, he  cannot  be  Intern^ated  respecting  it. 
Freel  v.  Railway  Co.,  97  Cal.  40,  31  Pac.  730: 
Gartslde  v.  Insurance  Co.,  76  Mo.  446;  Briggs 
V.  Briggs,  20  Mich.  34;  Dilleber  v.  Insurance 
Co.,  60  N.  Y.  256;  Association  t.  Beck;  77-  Ind. 
203. 

This  leaves  only  the  question  whether  the  re- 
lation of  physician  and  jmtie-Jt  °xisted.  It  ip  a 
a<irrow  inquiry,  and  one  possibly  a  little  diflScui* 
of  satisfactory  solution.  We  are.  however,  en- 
tirely satisfied  that  the  circumstances  und  r 
;vhich  tlie  doctor  was  employed,  and  the  rela- 
tion existing  betwesn  the  company  and  Its  eni- 
ployf'S  and  the  doctor,  were  such  as  to  put  th-- 
physician  and  the  plaintiff  directly  in  the  n-la- 
tlon  of  doctor  and  patient.  The  plaintifT's  con- 
tributions may  have  been  slight,  but  the  oir- 
cumstauces  of  the  situation  were  such  as  to  l(.-.i'l 
him  to  put  himself  Implicitly  under  tlie  care  uf 
the  sniigeon,  and  to  trust  himself  in  his  hands  f'<r 
care,  to  the  same  extent  and  under  the  samo  oir- 
cumstances  as  though  he  had  sent  out  for  an- 
other physician,  and  put  himself  directly  in  hi< 
charge.  Unless  something  more  can  be  shown 
tluin  tbe  present  case  discloses,  we  are  compelleil 
to  hold  the  evidence  properly  excluded. 

This  disposes  of  all  the  errors  which  require  at- 
tention, and,  since  the  Jury  were  not  properly 
Instructed,  we  must  reverse  the  case.  We  have 
been  asked  by  the  appellant  to  enter  jiidtniipiit  cb 
the  record.  We  do  not  concede  this  to  lie  our 
duty,  and  we  gravely  doubt  out  right  in  a  ois 
of  this  descilption  to  enter  a  Judgment  of  that 
sort.  We  should  thereby  turn  ourselves  Into  i 
tribunal  for  the  trial  of  questions  of  fact,  an  1 
usurp  tlie  place  of  the  Juiy,  whose  sole  fun-- 
tion  it  is  to  pass  on  such  questions.  ^Vhat  tie 
subsequent  bial  may  disclose  It  is  impossible  ft-r 
us  to  foresee,  and,  while  the  appellant  is  entitl.-.i 
to  a  new  trial  by  reason  of  the  errors  -wJiloh  tl- 
trlal  court  committed,  the  appellee  is  equally  eo 
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Utlefi  to  submit  hia  case  to  aootber  Juiy,  which, 
wbea  properly  Instructed  with  reference  to  the 
law,  may  determine  the  issue  between  the  woik.- 
jnan  and  the  company.  The  Judgment  Is  lereis- 
ed.   Beversed. 


(g  Colo.  A.  SSI) 

NELSON  et  QZ.  T.  FIRST  NAT.  BANK  OP 

liA  JUNTA 
(Conrt  of  Appeals  of  Colorado.     Nor.  9,  1806.) 
Rbvibw  on  Appeal — ^Presdmptions— Bill  or  Ex- 

OBPTIONS— NkOESSITT   FOB  BpBOITIO 
OUECTIONB. 

1.  In  a  cause  tried  by  the  court,  the  appellate 
court  will  not  review  the  judgment  upon  the  eri- 
dence  unless  exceptions  to  such  judgment  wei« 
preserved. 

2.  The  fact  that  no  exceptions  to  the  judg- 
ment were  preserved  will  not  prevent  a  review 
of  errors  appearing  in  the  record  proper,  or  oc- 
curring during  the  trial,  where  exceptions  were 
properly  taken. 

3.  Where  a  bill  of  exceptions  merely  shows 
that  the  conrt  permitted  the  sheriff  to  amend 
bis  return  on  a  summons  in  another  cause,  but 
contdins  neither  the  summons  nor  return,  nor 
anything  to  show  why  the  amendment  was  de- 
sired, or  why  it  was  resisted,  the  ruling  of  the 
court  will  be  presumed  correct. 

4.  The  action  of  the  trial  court  in  receiving 
in  evidence  the  files,  judgment  roll,  and  tran- 
script in  another  case  will  be  presumed  correct, 
where  such  papers  do  not  appear  in  the  record, 
nnd  there  is  nothing  in  the  bill  of  exceptions  to 
show  that  their  reception  was  erroneous. 

5.  A  bill  of  exceptions  which  merely  states,  at 
the  bottom  of  an  offer  of  evidence,  "Defendant 
objects,"  without  showing  the  specific  grounds 
for  the  objection,  is  insufficient  to  enable  the 
api)eUate  court  to  review  the  action  of  the  trial 
court  in  admitting  the  evidence. 

Appeal  from  district  court,  Otero  county. 

Action  by  the  First  National  Bank  of  La  Jun- 
ta against  Charles  Nelson  and  wife  to  sub- 
ject certain  property  to  the  payment  of  a  judg- 
ment F^m  a  judgment  for  plaintiff,  defend- 
ants appeaL     Affirmed. 

James  Hoffmlre  and  G.  Q.  Richmond,  for  ap- 
pellants. Cbas.  E.  Gast  and  Gea  A.  Kllgore, 
for  appellee. 

THOMSON,  J.  This  stdt  was  brought  by 
the  appellee  to  set  aside  certain  sales  and  con- 
veyances made  by  the  appelant  Charles  Nelson 
to  the  appellant  Texanna  Nelson,  who  was  his 
wife,  and  to  subject  the  property  sold  and  con- 
veyed to  the  payment  of  a  judgment  theretofore 
obtained  by  the  appellee  against  Charles  Nelaon 
and  others.  The  complaint  alleges  the  recov- 
ery of  the  judgment  against  Charles  Nelson, 
Impleaded  with  G.  T.  Miller  and  W.  P.  Dunn, 
and  the  filing  and  record  of  a  transcript  of  the 
Judgment  with  the  recorder  of  the  ptop&e 
county,  the  issue  of  an  execution  on  the  Judg- 
ment, and  its  return  unsatisfied,  and  the 
transfer  prior  to  the  rendition  of  the  Judg- 
ment by  the  defendant  Charles  Nelson  to  the 
defendant  Texanna  Nelson,  his  wife,  of  cer- 
tain property,  real  and  personal,  owned  by 
him,  averring  that  the  transfer  was  without 
consideration,  and  was  made  for  the  fraud- 
ulent purpose  of  avoiding  the  payment  of  his 
Indebtedness    to    the    pUUntlS,   and    further 


averring  that  the  defendant  Charles  Ndson 
had  no  property,  so  far  as  the  plaintiff  was 
able  to  discover,  other  than  the  property 
transferred,  out  of  which  the  execution  could 
be  satisfied.  In  whole  or  In  part  The  defend- 
ants answered,  denying  the  allegations  of  the 
complaint,  and  averring  a  valuable  considera- 
tion moving  from  Texanna  to  Charles  for  the 
property  In  question,  and  also  that,  at  the 
time  of  the  transfer  to  her,  she  bad  no  In- 
formation or  knowledge  of  the  Indebtedness 
from  Charles  to  the  plaintiff.  The  decree 
was  for  the  plaintiff,  and  the  defendants  ap- 
peal. 

The  defendants  ask  a  reversal,  on  the 
ground  that  the  judgment  is  contrary  to  the 
law  and  the  evidence.  No  exception  to  the 
Judgment  was  preserved,  and  for  that  reason 
'we  are  precluded  from  inquiring  whether  the 
evidence  was  sufficient  to  sustain  It  It  baa 
been  repeatedly  held  by  the  supreme  court  and 
this  court  that  In  a  cause  tried  by  the  court 
without  a  Jury,  the  judgment  must  be  except- 
ed to.  In  order  to  enable  the  appellate  court  to 
review  it  upon  the  evidence.  Fatton  v.  Man- 
nfactmring  Co.,  3  Cola  266;  Law  v.  Brlnker, 
6  Colo.  655;  Jerome  V.  Bohm,  21  Colo.  S22, 
40  Pac.  570;  Manners  v.  Fraser,  6  Oolo.  App. 
21,  3»  Pac.  889;  Whitehead  v.  Jessup  (Colo, 
App.)  43  Pac.  1042.  The  rule  does  not  how- 
ever, prevent  us  from  passing  upon  errors  as- 
signed, which  appear  In  the  record  proper, 
or  occur  during  the  progress  of  the  trial,  where 
exceptions  are  properly  preserved.  Springs 
Co.  V.  Hopkins,  6  Colo.  206;  Parncomb  v. 
Stem,  18  Colo.  279,  82  Pac.  612.  We  shall 
therefore  consider  the  rulings  of  the  court 
during  the  trial  which  are  assigned  for  er- 
ror. 

The  court  permitted  the  sheriff  to  amend  a 
return.  All  that  we  know  In  relation  to  tltls 
ruling  we  find  in  the  bill  of  exceptions,  as  fol- 
lows: "Plaintiff  here  asks  that  the  sheriff  of 
Otero  county  be  permitted  to  amend  the  re- 
turn of  his  sMvice  nunc  pro  tunc,  In  order  to 
conform  with  the  true  facts.  In  case  No.  344. 
Defense  objects  to  th6  same  being  allowed, 
and  also  moves  the  court  to  set  aside  the 
Judgment  In  that  case  as  against  Charles  and 
Texanna  Nelson.  By  Court:  The  motion  to 
set  aside  the  Judgment  will  be  overruled,  and 
the  sheriff  may  be  permitted  to  amend  his  re- 
turn to  conform  with  the  true  facts.  Defend- 
ants Charles  Nelson  and  Texanna  Nelson,  by 
their  attorney,  except  to  the  ruling  of  the 
court  allowing  the  sheriff  to  amend  his  return 
upon  the  summons  so  as  to  show  that  the 
court  had  jurisdiction  of  the  person  of  Charles 
Nelson  and  Texanna  Nelson  at  the  time,  and 
also  except  to  the  ruling  of  the  court  In  over- 
ruling the  defendant's  motion  to  set  aside  the 
Judgment"  The  foregoing  is  all  that  appears 
In  the  bill  of  exceptions  in  relation  to  the 
amendment  allowed,  and  it  Is  insufficient  to 
'enable  us  to  pass  upon  the  exceptions.  It  la 
inferable  that  the  return  amended  was  a  re- 
turn upon  a  summons  issued  in  a  case  In 
which  Charles  and  Texanna  Nelson  were  de- 
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fendantg,  but  what  relation  tbat  case  bore  to 
tbla  case,  or  why  the  amendment  was  desir- 
ed, or  why  it  was.  resisted,  does  not  appear. 
Some  attempt  at  explanation  is  made  in  argu- 
ment, bnt  our  information  must  tie  derived 
from  the  bill  of  exceptlon&  Neither  the 
summons  nor  the  retnrn  is  contained  in  ttae 
bill,  and,  in  tlie  absence  of  any  Iinowledge  on 
the  subject,  we  must  presume  that  the  ruling 
was  proper. 

For  the  purpose  of  disposing  of  another  al- 
legation of  error,  we  quote  further  from  the 
bill  of  exceptions,  as  follows:  "Plaintiff  now 
offers  in  erldcnce  the  files  and  judgment  roll 
in  case  No.  344  In  this  court,. in  which  a  judg- 
ment was  obtained  by  the  First  National 
Bank  of  La  Junta  against  G.  T.  Miller, 
Charles  Nelson,  and  W.  T.  Dunn,  on  the 
27th  day  of  December,  1804,  for  the  principal 
sum  of  $1,499.17  and  costs.  Defendant  ob- 
jects. Objection  overruled  by  the  court,  to 
which  ruling  the  defendant  saves  an  excep- 
tion. Plaintiff  offers  in  evidence  the  tran- 
script of  judgment  book  showing  judgment 
last  introduced  in  evidence,  and  filed  with 
the  county  clerk  and  recorder  of  Otero  coun- 
ty on  the  28th  day  of  December,  1894.  De- 
fendants object  Objection  overruled  by  the 
court,  to  which  ruling  the  defendants  save 
an  exception."  We  are  powerless  to  disturb 
this  ruling  for  two  reasons:  First.  The  files, 
judgment  roll,  and  transcript  are  not  before 
ua  We  have  quoted  all  that  appears  in  the 
bill  of  exceptions  concerning  them.  Without 
any  showing  to  tlie  contrary,  we  are  bound  to 
presume  that  they  were  in  all  respects  regu- 
lar, and  that  they  were  properly  receivable 
in  evidence.  Second.  The  objection  to  their 
introduction  was  not  sufBeient.  To  merely 
say,  "Defendants  object,"  is  not  enough.  Ob- 
jections to  evidence  must  be  ba.sed  on  spe- 
cific grounds,  so  that  the  trial  court  can  pass 
upon  them  intelligently.  Naked  objections 
cannot  be  considered  on  appeal.  All  objec- 
tions made  by  the  defendants  to  evidence  of- 
fered wore  In  this  form.  They  are  therefore 
unavailable  here,  and,  it  not  appearing  tbat 
there  was  any  e.'cceptlon  taken  to  the  judg- 
ment, it  must  be  held  to  be  sustained  by  the 
evidence.  The  complaint  states  a  cause  of 
action,  and,  as  the  cause  stated  was  cogniz- 
able only  in  equity,  the  defendants  were  not 
entitled  to  a  Jury.  Let  the  judgment  be  af- 
firmed.   Afllrmed. 


(8  Colo.  App.  KM) 

BOBEBTS  et  al.  v.  DENVEB,  Ia  &  G.  B. 

CO.  et  al. 
(Court  of  Appeals  of  Colorado.     Nov.  9,  1896.) 
Attorset  and  <;LiENT—K*TiFroATioN— Railroad 

MoKTOAOEiS — lioNDHOI.nEUS'    RlOHTS 
— ESFOllCEMEST. 

1.  A  client  may  ratify  the  act  of  his  attorney 
in  commencing  suit,  so  as  to  prevent  a  dismissaf 
for  want  of  original  authority  ou  the  part  of 
the  attorney. 

2.  The  holder  of  overdue  coupons  of  railroad 
mortgrage  l>oud8  cannot  sue  thereon,  and  enforce 


the  judgment  against  the  income  of  the  railroad 
company. 

3.  The  railroad  company  and  the  trustee  of 
the  railway  mortgage  may  sue  to  enjoin  the  en- 
forcement by  a  landholder  against  the  income 
of  the  company  of  a  judgment  recovered  on 
overdue  coupons,  regnrdless  of  any  action  on 
the  part  of  the  trustee  on  behalf  of  all  the  bond- 
holders. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Denver,  Lakewood  &  Golden 
Bailroad  Company  and  another  against  A.  W. 
Roberts  and  others.  There  was  a  judgment 
for  plaintiffs,  and  defendants  appeal.  Affirm- 
ed. 

Error  is  laid  to  the  rulings  of  tbe  court  on  a 
motion  to  dismiss  the  action  for  want  of  au- 
thority on  the  part  of  the  attorney  to  bring  it 
for  one  of  the  plaintiffs,  and  the  overruling  of 
a  demurrer  to  the  complaint  for  want  of  facts 
suflicient  to  constitute  a  cause  of  action.  We 
take  the  complaint  as  an  accurate  statement 
of  facts,  though,  as  to  some  of  its  details,  it 
would  be  more  preferable  to  set  out  the  exact 
phraseology  of  the  security  involved.  This  is 
impossible,  because  the  instruments  are  not 
set  out  In  haec  verba.  The  Denver,  Lake- 
wood  &  Golden  Railroad  Company  is  a  corpo- 
ration organized  under  the  laws  of  tbe  state 
to  construct  and  operate  a  railroad  within  cer- 
tain designated  points,  and  branch  lines  run 
in  connection  with  It.  About  the  time  of  its 
organization,  the  company  issued  a  series  of 
bonds,  400  in  number,  each  for  the  principal 
sum  of  $1,000,  bearing  a  specific  rate  of  inter- 
est, payable  on  definite  dates,  as  provided  for 
by  coupons  attached  to  each  of  the  bond-s. 
According  to  the  following  recital  in  tbe  secu- 
rities, each  iMnd  was  one  of  a  series  "of  first 
mortgage  bonds,  numbered  from  one  upvk-ard. 
each  of  like  amount,  tenor,  and  date,  all  of 
which  said  bonds  and  coupons  are  equally  and 
without  preference  secured  by  mortgage  or 
deed  of  trust  of  even  date  herewith,  duly  ex- 
ecuted and  delivered  by  the  Denver,  Lake- 
wood  and  Golden  Bailroad  Company  to  tbe 
Farmers'  Loan  and  Trust  Company  of  the 
city  of  New  York."  To  secure  the  payment 
of  these  tK>uds,  the  corporation  executed  to  the 
Farmers'  Loan  &  Trust  Company  of  New 
York  a  mortgage,  whereby  there  was  "grrauted 
and  conveyed  unto  the  trust  company  and  its 
successors  all  of  the  property,  franchises,  and 
privileges  of  the  railroad  company."  As  is 
universally  the  case  in  railroad  mortgages, 
both  by  general  language  and  particular  desig- 
nation, the  railroad  company  conveyed  to  the 
trustee  whatever  property  it  then  bad  or 
might  thereafter  acquire,  of  every  sort  and  de- 
scription, including  its  rents,  income,  and  prof- 
its. It  was  recited  in  the  mortgage  tbat  tbe 
conveyance  was  made  to  the  trust  company 
for  the  l)eneflt  of  parties  who  might  become 
purcba.sers  or  owners  of  the  bonds,  and  tbat 
the  bonds  secured  by  the  deed  of  trust  were 
issued  and  to  be  held  by  the  holders  of  tbe 
bonds  subject  to  the  agreements  and  condi- 
tions set  out  in  the  deed.    Among  other  con- 
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dltlons  expressed  In  the  conTeyance,  and  on 
which  the  bonds  were  issued,  was  this:  "That 
the  bonds  secured  by  said  deed  of  trust, 
though  issued  and  sold  at  different  times,  are 
all  to  be  of  the  same  date,  and  payable  at  the 
same  time  as  set  forth  in  said  deed  of  trust, 
and  are  to  be  equally  and  without  preference 
secured  by  said  mortgage  or  deed  of  trust. 
It  Is  further  provided  that  in  default  of  pay- 
ment of  either  the  principal  or  interest,  or  un- 
til the  railroad  company  shall  make  default 
or  broach  in  the  performance  of  some  of  the 
conditions  Imposed  by  the  deed,  it  should  have 
the  right  to  possess  and  operate  the  road,  and 
use  the  income  or  revenue,  in  the  same  man- 
ner as  though  it  was  unmortgaged."  It  was 
further  provided  that  In  case  of  default  in 
the  payment  of  the  principal  or  Interest,  and 
the  default  should  continue  for  six  months, 
the  trust  company  could  enter  Into  possession 
of  the  railroad  and  Its  property,  and  operate 
it  for  the  benefit  of  the  bondholders,  appro- 
priating the  Income  to  the  payment  of  the  de- 
linquent Intei^t,  and  to  the  principal  which 
would  then  be  due.  The  holders  of  the  ma- 
jority of  the  bonds  were  given  the  right,  under 
certain  circumstances,  to  compel  the  trustee 
to  proceed.  According  to  another  article  In 
the  mortgage,  the  right  of  action  under  It  was 
vested  exclusively  In  the  trustee,  and  under 
no  circumstances  could  any  bondholder  or 
bondholders  institute  an  action  or  other  pro- 
ceeding to  enforce  any  remedy  provided,  or 
foreclose  the  mortgage,  except  on  a  refusal  of 
the  trustee  to  act.  These  are  all  the  provi- 
sions stated  In  the  complaint,  and  probably  all 
which  would  be  needful  for  us  to  consider. 
In  November,  1804,  Roberts  brought  suit 
against  the  company,  before  a  justice  of  the 
peace  in  Arapahoe  county,  to  recover  judg- 
ment on  nine  interest  coupons  cut  from  bonds, 
w^hich  he  evidently  held,  of  $30  each,  being  the 
interest  coupons  on  bonds  Nos.  18, 19,  and  184, 
of  the  series  of  400,  originally  Issued  and 
heretofore  described.  Roberts  had  judgment 
for  $200.80,  and  execution  was  Issued  against 
the  company  for  that  sum,  and  costs  to  a  con- 
stable, who  attempted  to  execute  it  by  the 
service  of  a  process  of  garnishment  on  the 
Colorado  National  Bank.  The  bank  answered 
that  It  had  funds  In  its  possession  belonging  to 
the  railroad  company.  In  the  sum  of  $310. 
The  complaint  thereafter  alleged  that  the  mon- 
eys which  the  tmnk  answered  it  had  belonging 
to  the  railroad  were  moneys  wliich  had  come 
into  the  hands  of  the  treasurer  of  the  railroad 
as  revenue  and  Income  in  the  ordinary  busi- 
ness of  the  operation  of  the  road,  and  had 
been  deposited  by  the  railroad  company  in 
the  bank,  to  be  paid  out  by  checks  drawn  by 
the  treasurer  In  liquidation  of  its  current 
debts.  These  moneys  were  alleged  to  be  nec- 
essary in  the  management  of  Its  ordinary  busi- 
ness as  a  carrier  in  the  state,  and  that  Rob- 
erts would  appropriate  these  funds  to  the  pay- 
ment of  his  Interest  coupons,  unless  he  was  re- 
strained by  the  order  of  the  court,  .is  will  be 
obsei-red,  after  Roberts  had  obtained  his  judg- 
■v.46p.no.l2— 56 


ment,  and  levied  his  process  on  the  funds  in. 
the  bank,  this  suit  was  brought  to  prevent  its- 
enforcement.  The  action  was  in  the  names 
of  the  railroad  company  and  the  loan  and 
trust  company.  The  only  relief  sought  wa» 
an  Injunction  to  restrain  Roberts  and  the  con- 
stable from  enforcing  the  judgment.  After 
the  process  and  writs  were  served,  Roberts 
appeared,  and  filed  his  demurrer  to  the  com- 
plaint, and  likewise  a  motion  to  dismiss  the 
action,  because  the  attorney  who  brought  It 
was  not  thereunto  authorized  by  the  trust 
company,  which  was  made  a  party  plaintiff. 
The  motion  was  denied;  the  demurrer  waa 
overruled;  and  final  Injunction  issued;  and 
Roberts  prosecutes  this  appeal. 

Bartels  &  Blood,  for  appellants.  Yeaman  & 
Gove,  for  appellees. 

BISSELL,  J.  (after  stating  the  facts).  While 
the  authorities  are  not  entirely  in  harmony  re- 
specting the  practice  which  must  be  adopted 
In  order  to  successfully  contend  for  the  dismiss- 
al of  an  action  because  of  the  want  of  author- 
ity on  the  part  of  the  attorney  to  commence  It, 
we  can  affirm  the  ruling  with  very  little  ditB- 
culty.  We  do  not  attempt  to  detei-mine  wheth- 
er the  railroad  company  w^s  a  necessary  or  an 
Indispensable  pai-ty,  nor  that  the  motion  would 
not  lie  If  It  appeared  the  attorney  had  author- 
ity to  proceed  on  Its  behalf  In  beginning  the 
suit.  It  is  quite  possible  the  railroad  company 
might  maintain  this  bill  to  protect  its  revenues, 
as  well  as  incidentally  to  defend  the  rights  of 
the  bondholders.  It  transpired  at  the  bearing  of 
the  motion  that  the  trust  company  adopted  the 
acts  of  the  attorney,  and  authorized  him '  to 
prosecute  the  action  In  Its  behalf  and  In  Its 
name,  in  the  general  discharge  of  its  duties  as 
trustee  to  the  owners  of  the  bonds.  This  au- 
thority came  to  the  attorney  almost  immediate- 
ly after  the  suit  was  begun,  and,  on  the  prin- 
ciple of  the  ratification  of  the  acts  of  an  agent . 
who  proceeded  without  an  original  delegation 
of  authority,  justified  the  court  in  refusing  to 
dismiss  the  action,  and  proceeding  with  it  to 
judgment.  Great  West  MIn.  Co.  v.  Woodmas 
of  Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771; 
Williams  v.  Canal  Co.,  13  Colo.  469,  22  Pac. 
806;  DiUon  v.  Rand,  15  Colo.  372,  25  Pac.  18o; 
Weeks,  Attys.  §  247;  Mason  v.  Stewart,  6  La. 
Ann.  736;  Little  v.  Giles,  27  Neb.  179.  42  N. 
W.  1044;  Clark  y.  Fitch,  2  Wend.  461.  On 
principle,  there  should  be  no  trouble  with  this 
proposition.  While  it  Is  the  privilege  of  the 
defendant  to  question  the  authority  of  the  attor- 
ney who  has  brought  the  suit,  bis  acts  may  be 
adopted;  and,  on  general  {principles,  an  act 
ratified  is  the  full  equivalent  of  an  act  done  un- 
der antecedent  authority.  The  general  law  of 
agency  dlsix)8cs  of  the  contention.  We  think 
the  court  was  right  In  refusing  to  dismiss  the 
suit. 

The  questions  presented  on  the  demurrer  are 
of  much  greater  difficulty,  and  of  very  large 
importance.  In  the  numberless  foreclosure  pro- 
ceedings brought  against  railroad  companies. 
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iv-lth  which  the  state  and  federal  courts  have 
been  bo  largely  occupied  for  many  years,  some 
phases  of  the  question  have  come  up  and  been 
frequently  decided;  yet  the  most  dlfllcult 
branch  of  the  inquiry  would  seem  only  to  have 
come  before  the  courts  of  one  state  for  adjudi- 
cation. This  does  not,  of  necessity,  signify 
that  It  has  infrequently  been  presented  to  the 
profession.  It  may  be  that  the  particular  rem- 
edy has  not  been  often  Invoked,  because  the 
general  professional  judgment  may  have  been 
against  the  action.  At  all  events,  we  are  so 
thoroughly  satisfied  with  the  basis  on  which 
the  direct  adjudications  are  rested  that  we  un- 
hesitatingly reach  the  same  conclusion,  for  the 
same  general  reasons. 

The  rights  and  remedies  of  mortgagor  and  of 
mortgagee  at  the  common  law,  and  generally 
under  the  statutes  and  practice  of  the  states, 
are  tolerably  well  settled.  Except  as  varied  by 
statute  or  practice,  the  mortgagee  may  pursue 
any  one  of  several  remedies.  He  may  take 
possession,  and  apply  the  rents  and  profits  of 
the  estate  to  the  liquidation  of  the  debt,  or  he 
may  foi'eclose  the  mortgage  or  sue  on  the  bond 
or  note.  Speculation  resjjecthig  the  existence 
of  one  or  all  of  these  remedies  in  Colorado 
would  be  profltleas,  and  the  principle  only  is 
stated  because  it  illustrates  the  general  notion 
of  all  the  decisions  wherein  It  is  adjudged  the 
holder  of  the  promise  may  sue  at  law,  and  get 
judgment  on  his  debt,  or  foreclose  his  security 
at  his  option.  This  is  really  the  basis  of  all 
those  cases  which  hold  that  wherever  one  holds 
securities,  whether  of  this  class  or  any  other, 
he  may  sue  the  debtor,  and  obtain  judgment, 
though  he  may  not  interfere  with  the  property 
which  Is  covered  by  the  security.  This  rule  is 
enforced  in  some  of  the  cases,  and  recognized 
in  others.  The  authorities  on  which  the  appel- 
lant relies,  directly  adjudicating  the  right  of  the 
holder  of  the  debt  to  sue  at  law,  rest  on  this 
doctrine,  but  they  go  no  further  than  to  ad- 
judge the  general  right  to  belong  to  the  holder 
of  the  debt  to  sue  at  law  on  his  obligation. 
Many  of  them  undoubtedly  hold  that,  notwith- 
standing the  mortgage  may  cover  the  rents,  in- 
come, and  prc^ts  of  the  company,  these  are  not 
bound  by  the  security;  but  the  corporation  has 
a  right  to  devote  them  to  Its  general  purposes 
in  the  payment  of  its  current  obligations,  to  the 
same  extent  as  though  they  had  not  been  In- 
cluded within  the  terms  of  the  Instrument.  The 
casee  also  hold  that  this  general  right  on  the 
part  of  the  mortgagor  to  enjoy  the  rents  of  his 
estate  preserves  the  Income  to  the  railroad  com- 
pany, freed  frwn  the  obligation  of  the  security, 
unless  there  has  been  some  attempt  on  the 
part  of  the  trustee  or  the  bondholder  to  seques- 
ter the  property,  and  the  Income  thereby  be- 
come applicable  to  the  payment  of  the  security. 
Though  the  Income  Is  included  by  tlie  terms  of 
the  instrument,  It  must  be  inoperative  until 
after  possession  taken.  The  rule  is  adopted  be- 
cause of  the  necessities  of  the  situation;  other- 
wise, the  company  would  be  not  only  embar- 
rassed in  its  operations,  but  absolutely  debarred 
from  the  successful  pitnecutlon  of  its  enter- 


prise. In  nearly  all  these  securities,  as  in  this, 
the  right  to  use  the  Income  in  the  operation  of 
the  road  Is  expressly  reserved  to  the  company, 
notwittistanding  its  inclusion  In  the  instrument 
Gllman  v.  Telegraph  Co.,  91  U.  S.  603;  Foe- 
dick  V.  Schall,  99  U.  S.  235;  U.  S.  t.  County 
of  Macon,  99  U.  S.  582.  Many  other  aatbori- 
ties  hold  this  same  general  doctrine.  None  arc 
more  exhaustive  and  satisfactory  than  these, 
■and  the  c^lnlon  Is  therefore  left  unincumbered 
by  the  citation  of  the  long  line  of  cases  which 
announce  this  proposition.  It  must  be  obeerveil 
that  the  right  to  maintain  the  suit  was  eithei 
limited  to  those  persons  who  come  within  the 
description  of  "general  creditors,"  or  the  right 
was  limited  to  the  seizure  of  property  which 
was  not  embraced  in  the  security.  The  right 
to  maintain  the  suit,  and  to  prosecute  it  to  judg- 
ment, so  far  as  we  have  been  Hble  to  learn, 
is  always  subject  to  one  or  the  other  of  these 
limitations;  and,  where  neither  the  one  nor 
the  other  exists,  the  right  to  prosecute  the  suit 
to  judgment  and  to  collect  has  never  been  af- 
firmed. This  same  eminent  authority  has  liki  - 
wise  settled  the  right  to  maintain  sueb  a  su:t 
as  that  brought  by  tte  railroad  company  aEaiiwt 
Roberts.  It  has  been  pretty  generally  held  that 
where  there  Is  an  attempt  by  one  of  the  crel- 
Itors,  to  the  prejudice  of  those  of  his  class,  or 
by  creditors  generally  whose  rights  are  iin>- 
tected  by  the  security,  to  Interfere  with  tb--> 
mortgaged  property,  an  injunction  to  prote<-l 
the  others  will  be  maintained.  Macalester's 
Adm'r  v.  Maryland,  114  U.  S.  598,  5  Sup.  Ct. 
1065;   Gllman  v.  Telegraph  Co.,  supra. 

The  only  question  remaining  unsettled  re^>ei-:s 
the  real  basis  of  the  suit,  to  w^it,  the  right  of 
the  trustee  and  the  railroad  company  to  re- 
strain the  individual  bondholder  from  enforcing 
a  judgment  agataist  the  Income,  regardless  of 
any  action  by  the  trustee  on  behalf  of  all  the 
bondholders,  or  of  any  suit  brought  by  the 
bondholders  themselves  where  the  trustee  has 
failed  at  refused  to  act  This  is  In  reality  the 
nub  of  the  controvofy.  If  the  bondholder  has 
the  right  to  bring  suit  on  the  overdue  coupons, 
and  obtain  judgment  and  Jevy  on  the  Income  of 
the  railroad  company,  or  on  the  specific  prop- 
erty covered  by  the  mortgage,  then  the  bill  can- 
not be  maintained,  and  the  judgment  creditor 
should  be  permitted  to  proceed  with  the  en- 
forcement of  bis  Judgment.  As  we  before  o)>- 
served,  the  question  has  not  be^i  often  before 
the  courts.  The  only  cases  to  which  our  atten- 
ti<Mi  has  tieen  called  are  undoubtedly  against  it. 
As  lias  been  observed  in  some  of  the  cases 
already  referred  to,  railroad  mortgages  are  ot 
recent  invention,  peculiar  in  their  form,  com- 
prehensive in  their  scope,  essential  to  the  in- 
ternal commerce  of  the  country,  and  either  re- 
quire the  modification  of  old  rules  governing  the 
foreclosure  of  mortgages,  and  the  rights  of  mort- 
gagees and  mortgagors  respectively,  or  the  ctmi- 
tion  of  new  ones,  which  shall  subserve  the  l>esr 
interests  of  the  country,  as  w^l  as  of  the  par- 
ties most  immediately  concerned.  These  id«a<> 
or  those  similar  in  form  and  expression  have 
led  that  emtaient  tribunal  from  which  all  of  tlie 
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cases  thus  far  have  been  cited  to  very  clearly 
limit  and  control  the  rights  of  the  mortgagees 
In  the  enforcement  of  their  securities,  and  to 
control  the  railroad  companies  when  the  trus- 
tees have  taicen  possession,  and  thereafter 
sought  to  apply  the  income  and  profits  of  the 
company  to  the  liquidation  of  its  securities. 
The  rights  and  equities  of  general  creditors,  as 
-well  as  of  mortgage  bondholders;  the  rights  of 
tlK>se  who  are  entitled  to  a  preferrace  in  the 
application  of  the  revenues  and  incomes  to  the 
liquidation  of  their  debts,  as  against  the  bond- 
holders before  and  after  possession  talcen, — 
have  been  much  cousidered  and  discussed. 
Litigation  of  this  description  has  settled  many 
of  the  questions,  and  the  opinions  have  laid 
down  principles  which  are  clearly  applicable 
to  the  present  controversy.  The  Pennsylvania 
courts  have  undoubtedly  declared  the  t)ondhold- 
ex  may  not  reduce  bis  claim  to  judgment,  and 
levy  his  execution  on  the  property  covered  by 
the  mortgage;  nor  may  he,  by  this  proceeding, 
get  from  under  the  binding  force  of  the  general 
rule  that  bondb(dders  are  a  class,  and  the  bond- 
ed debt  a  unit.  So  far  as  respects  its  right 
of  enforcement,  the  trustee  is  bound  to  treat 
the  debt  as  a  whole,  and  obligated  to  enforce 
the  security  for  the  ben^t  of  all  the  bondhold- 
ers, who  are  entitled  only  to  share  pro  rata 
in  the  proceeds.  This  principle  is  most  undoubt- 
edly hostile  to  the  action  which  Roberts  c<Hn- 
menced,  and.  If  reco^ized,  must  prevent  the 
enforcement  of  his  judgment.  The  real  prin- 
ciple of  the  Pennsylvania  cases  Is  recognized  by 
the  supreme  <k>nrt  of  the  United  States  In  Fos- 
dick  V.  Schall,  supra,  where  It  is  held  that  ev- 
ery railroad  mortgagee  impliedly  agrees  that 
the  cun'ent  debts  shall  be  paid  out  of  the  cur- 
rent funds  of  the  company,  and  that  he  has 
no  claim  to  the  income  until  after  possession 
t'aken.  In  the  language  of  the  distinguished 
late  chief  Justice,  "the  business  of  all  railroad 
companies  is  done  to  a  greater  or  less  extent 
■  on  credit.  This  credit  is  longer  or  shorter,  as 
the  necessities  of  the  case  require;  and,  when 
companies  become  pecuniarily  embarrassed,  it 
frequently  happens  that  debts  for  labor,  sup- 
plies, equipment,  and  improvements  are  permit- 
ted to  accumulate,  in  order  that  bonded  intei-est 
may  bo  paid,  and  a  disastrous  foreclosure  post- 
poned, If  not  altogether  avoided.  In  this  way 
the  dally  and  monthly  earnings,  which  ordinari- 
ly should  go  to  pay  the  daily  and  monthly  ex- 
penses, are  kept  from  those  to  whom,  in  equity, 
they  belong,  and  used  to  pay  the  mortgage  debt. 
The  income  out  of  which  the  mortgngee  is  to 
be  paid  is  the  net  income  obtained  by  deducting 
from  the  gross  earnings  what  Is  required  for 
necessary  operating  and  managing  expenses, 
proper  equipment,  and  useful  improvements. 
Every  railroad  mortgagee,  In  accepting  his  se- 
curity, impliedly  agrees  that  the  current  debts 
made  in  tiie  ordinary  course  of  business  shall 
be  paid  from  the  current  receipts  before  he 
has  any  clahn  upon  the  income.  If,  for  the 
convenience  of  the  moment,  something  is  taken 
from  what  may  not  Improperly  be  called  the 
'current  debt  fund,'  and  put  into  that  which 


b^ongs  to  the  mortgage  creditors,  it  certainly  Is 
not  inequitable  for  the  court,  when  asked  by 
the  mortgagees  to  take  possession  of  the  future 
Income,  and  hold  It  tot  their  benefit,  to  require 
as  a  condition  of  such  an  order  that  what  is 
due  from  the  earnings  to  the  current  debt  shall 
be  paid  by  the  coun  from  the  future  current 
receipts  before  anything  derived  from  that 
source  goes  to  the  mortgagees."  According  to 
the  force  and  effect  of  this  decision,  the  earn- 
ings of  the  company  are  subject  to  Its  control 
as  against  the  bondholders,  who  liave  no  right 
to  appropriate  it  to  the  payment  of  their  se- 
curity, so  long  as  there  are  outstanding  debts, 
which  are  unliquidated,  and  which  equitably 
have  a  right  to  have  that  income  applied  to  the 
satisfaction  of  their  claims  before  the  bond- 
holder may  compel  Its  appropriation  to  the  liq- 
uidation of  his  debt.  If  this  be  true,  it  is  not 
easy  to  see  on  what  principle  the  bondholder 
may  Insist  on  his  Tight  to  bring  an  action  at 
law  on  the  overdue  coupon,  and  seize  by  execu- 
tion that  which  he  might  not  appropriate  if  he 
intended  to  enforce  his  security  on  which  he- 
has  agreed  to  rely.  The  remedy  of  the  bond- 
holders for  the  enforcement  of  their  debt,  which 
is  represented  by  the  bonds  and  coupons,  is- 
through  the  trustee  only,  and  by  tlie  adopticm 
of  some  one  of  the  remedies  for  which  tlie  se- 
curity provides.  Bradley  v.  Railway  Co.,  36- 
Pa.  St.  141;  Com.  v.  Susquehanna  &  D.  R.  U. 
Co.,  122  Pa.  St.  30C,  15  Atl.  448;  Addison  v. 
Lewis,  75  Va.  701. 

This  In  no  wise  Infiinges  on  the  right  of  the 
general  creditor  to  bring  his  action  and  collect 
his  judgment,  wherever  be  is  able  to  estab- 
lish a  debt  In  his  favor.  The  limitation  is  only 
operative  and  applicable  to  the  bondholders, 
who  are  a  numerous  class,  which  has  accepted 
the  security  for  the  payment  of  the  debt  which 
provides  a  particular  remedy  to  which  they 
must  look  for  the  enforceinent  of  these  obliga- 
tions. The  character  of  these  securities,  their 
immense  number,  the  diversity  of  their  hold- 
ings, as  well  as  the  preservation  of  the  mutual 
rights  and  obligations  of  the  railroad  company 
and  the  creditor,  require  the  application  of  this 
principle.  As  was  very  forcibly  suggested  in 
30  Pa.  St.,  the  long  periods  of  time  over  which 
these  securities  run  would  absolutely  debar  the 
railroad  cwnpany  from  effecting  the  loans  es- 
sential to  their  creaticm  and  existence  if  tlie 
holder  were  not  assured  tl>at  no  other  creditor 
of  his  class  could  seize  and  sell  the  security 
without  his  participation  In  the  result.  To  per- 
mit suit.?  by  bondholders  on  coupons  to  be  be- 
gun, and  the  judgments  obtained  thereon  en- 
forced against  the  Income,  woidd  Inevitably  re- 
sult in  prevMitlng  the  railroad  company  from 
caiTying  on  Its  operations.  In  case  of  a  de- 
fault In  the  payment  of  Interest  by  the  railroad 
company,  a  flood  of  disasti-ous  litigation  would 
be  started,  wliich  would  undoubtedly  force  It 
out  of  buslneps,  and  turn  It  into  the  hands  of 
a  receiver  appointed  by  the  court  to  protect  it 
from  the  demands  of  Insistent  creditors.  These 
results  should  not  be  permitted  unless  they  are 
inevitable.     We  do  not  brieve  it.     We  tliink 
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the  principle  announeed  In  the  Pennsylyanla 
case  Is  Just  and  legitimate,  and  one  which 
«hotiId  be  held  unlyersally  applicable  to  cases 
«f  this  description. 

The  judgment  of  the  court  below  was  in  ac- 
cordance with  these  Tlews,  and  It  will  accord- 
ingly be  affirmed.     Affirmed. 


<S10r.  586) 

FOREST  GROVES  DOOR  &  LUMBERING 

CO.  T.  Mcpherson  et  aL 

(Supreme  Coart  of  Oregon.  Dec.  7,  1896.) 
Mbcbanios'  Libns— Time  o»  Pilwo  —  Etidencs. 
Id  an  action  to  establish  a  material  man's 
lien,  the  qneBtion  was  whether  the  material  was 
furnished  on  October  24th,  in  which  case  the 
lien  was  filed  one  day  too  late,  or  was  furnished 
on  the  following  day.  Plaintiffs  employ*  who 
delivered  the  lumber  testified  that  his  recollec- 
tion was  that  it  was  on  the  25th.  The  mana- 
ger of  plaintifiTs  business  testified  that  the  ma- 
terial was  obtained  about  October  25th,  though 
he  was  not  present  when  it  was  delivered; 
and  again,  referring  to  the  date,  he  said,  "That 
was,  1  thmk,  on  tlie  25th."  The  purchaser  of 
the  material  and  his  employe  who  hauled  it  tes- 
tified positively  that  it  was  delivered  on  Octo- 
ber 24th.  EclH,  that  the  material  was  delivered 
on  October  24th,  and  a  judgment  in  favor  of 
plaintiff  was  erroneous. 

Appeal  from  circuit  court,  Washington 
-county;   T.  A.  McBrlde,  Judge. 

Action  by  the  Forest  Grove  Door  &  Lum- 
bering Company  against  Donald  McPherson 
and  others  to  foreclose  a  mechanic's  lien. 
Judgment  in  favor  of  plaintiff.  Defendants 
appeal.     Reversed. 

Thos.  U.  Tongue,  for  appellants.  S.  B. 
{lustoii,  for  respondent 

PER  CURIAM.  ThU  is  a  suit  to  fore- 
close a  mechanic's  llen<  The  facts  are  that 
the  pl&lntlff,  a  corporation,  having  furnished 
to  the  defendant  'Donald  McPherson  lumber 
«nd  building  material  to  be  used  In  the  con- 
struction of  certain  building  situate  upon 
«  tract  of  land  in  Washington  county,  filed 
on  November  24,  1883,  a  claim  of  lien  there- 
on in  the  office  of  the  county  clerk  of  said 
■county,  containing  a  statement  of  Its  de- 
mand, to  secure  the  payment  of  $309.64, 
and  on  the  next  day  commenced  this  suit  to 
foreclose  the  same.  Issue  having  been  Join- 
-ed,  a  trial  was  had,  at  which  the  court,  hav- 
ing found  that  there  was  due  the  plaintiff 
-$341.50,  gave  a  decree  foreclosing  the  lien 
for  that  amount,  from  which  the  defendants 
appeal. 

It  is  contended  by  counsel  for  the  defend- 
ants that  the  claim  was  not  filed  within  the 
time  prescribed  by  law,  and  that,  in  conse- 
-quence  thereof,  no  lien  ever  attached  to  the 
property  sought  to  be  charged  therewith. 
The  decision  of  this  question  depends  upon 
whether  the  material  was  furnished  on  the 
24th  day  of  October,  1883,  or  the  day  after. 
The  defendants  claim  that  they  received  it 
•on  the  former  date,  while  the  plaintiff  in- 
sists that  it  was  not  delivered  until  the 
iiext    day.      Albert    W.    Mills    testifies    that 


In  October  of  that  year  be  worked  for  the 
plaintiff,  at  its  Buxton  mill,  and  delivered 
the  lumber  to  the  defendants;  and,  referring 
to  the  date,  says:  "My  recollection  la,  it 
was  on  the  25th.  The  reason  for  that,  we 
were  working  at  the  dam,  and  I  was  In 
charge  of  the  yard  that  day."  This  witness 
also  says  that  McPherson  made  out  a  bill 
of  the  lumber  so  obtained  ou  a  piece  of 
board,  which  was  delivered  to  John  L. 
Banks,  the  manager  of  the  mllL  The  latter 
testifies  that  the  lumber  was  obtained  about 
October  25th,  although  he  was  not  present 
when  it  was  delivered;  and  again,  referring 
to  the  date,  he  says,  "That  was,  I  think,  on 
the  25th  day  of  October."  The  office  of  th« 
plaintiff  is  located  at  Forest  Grove,  where  it» 
books  are  kept;  and  its  Journal  being  of 
fered  in  evidence,  shows  that  on  October 
29th  the  plaintiff  furnished  the  defendants 
merchandise  valued  at  $1.70.  On  the  next 
line  below  this  entry  appears  the  follow- 
hig:  "Oct.  25,  To  Mdse.,  $2.12."  This  re- 
lates, to  the  lumber  in  question,  but  the  en- 
tiy,  having  been  made  after  the  21>th  of 
that  month,  shows  that  the  report  of  the 
sale  had  not  reached  the  office  on  that  date, 
and  hence  not  much  Importance  can  be  at- 
tached to  the  date  of  the  sale  of  the  lum- 
ber as  evidenced  by  the  entry  in  the  Journal. 
McPherson  testifies  that  the  lumber  was  ob- 
tained October  24th,  and  that  he  remembers 
the  date  because  on  the  next  day  he  paid  a 
bill  of  $10,  and  took  a  receipt  therefor,  which 
is  dated  October  25th.  The  receipt,  how- 
ever, is  not  in  evidence.  Charles  Smith  tes- 
tifies that  be  hauled  the  lumber  in  question 
from  the  mill  on  October  24th.  In  fixing 
the  date  of  the  delivery  of  the  lumber,  neith- 
er of  the  witnesses  for  plaintiff  la  positive 
that  It  was  on  the  25th  of  October,  w^hile 
McPherson  and  Smith  each  say  tbat  it  was 
on  the  day  before.  We  therefore  find  that 
the  material  was  delivered  on  October  24, 
1893,  and  the  claim,  not  having  been  filed 
until  the  24th  of  the  next  month,  was  not 
filed  within  the  time  prescribed  by  law,  and, 
as  a  consequence,  the  lien  had  expired  at 
the  time  of  filing  the  claim.  The  decree  will 
therefore  be  reversed,  and  the  complaint 
dismissed. 


(»  Or.  2a> 
BOOTH  V.  MOODY." 
(Supreme  Court  of  Oregon.     Dec.  7,  1896.) 
Bbokbrs — Action  roa  Commissions — Cottrh^aei 

— AlDBK  BT  VeKDICT. 

A  complaint  allegiiiK  that  defendant  em- 
ployed plaintiff,  tis  a  broiler,  to  procure  a  pur- 
chaser rt)r  his  farm,  agreeing  to  pay  a  commis- 
sion of  5  per  cent,  on  the  selling  price;  that 
plaintiff  procured  and  produced  a  certain  person 
as  purchaser  therefor,  at  the  agreed  price  of 
$6,()00;  that  ali  times  have  elapsed,  and  all  acta 
have  been  done,  and  all  things  happened,  to  en- 
title plaintiff  to  his  commission,  but  defendant 
has  paid  no  part  thereof, — is  insufUcieut,  even 
after  verdict:  it  not  being  alleged,  even  gen- 
erally, that  there  was  a  scle  to  the  person  pro- 
duced as  purchaser  by  plaintiff,  or  tliat  be  was 
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rf«d7  and  willing  to  purchase  at  the  price  Axed 
by  defendant. 

Appeal  from  circuit  court,  Mjulon  county; 
-George  H.  Burnett,  Judge. 

Action  by  J.  C.  Booth  aKalost  Z.  F.  Moody. 
Judgment  for  plaintiff.  Defendant .  appeals. 
Reversed. 

R.  B.  Moody  and  W.  H.  Holmes,  for  appel- 
lant. J.  A.  Carson  and  Tllmon  Ford,  for  re- 
4ipondent 

BEAN,  J.  This  la  an  appeal  from  a  jndg- 
ment  rendered  In  favor  of  the  plaintiff  In  an 
action  brought  by  him  to  recover  commis- 
sions as  a  real-estate  broiler.  The  principal 
question  presented  Is  the  sufficiency  of  the 
complaint,  and  Is  raised  in  this  court  for  the 
first  time.  Omitting  formal  parts,  it  is  as  fol- 
lows: "(1)  That  at  all  the  days  and  times 
hereinafter  mentioned  the  plaintiff  was-,  and 
for  a  long  time  prior  thereto  has  been,  and 
now  Is,  a  real-estate  agent  and  broker,  car- 
rying on  business  as  such  agent  and  broker 
in  the  city  of  Salem,  Marlon  county,  Oregon. 
(2)  That  at  the  city  of  Salem,  in  Marlon  coun- 
ty, Oregon,  in  or  about  the  month  of  May, 
1802,  the  defendant  employed  the  plaintiff,  as 
such  broker  and  agent,  to  find,  obtain,  pro- 
cure, and  produce  a  purchaser  for  the  de- 
fendant's farm,  of  sixty  acres,  near  Salem 
aforesaid,  and  the  defendant  agreed  to  pay 
the  plaintiff  for  his  said  services  the  cus- 
tomary commission  or  fee  of  five  per  cent, 
upon  the  selling  price  of  said  land.  (3)  That 
Immediately  thereafter  the  plaintiff  entered 
upon  the  performance  of  his  duties  under 
said  contract  with  said  defendant,  and  con- 
tinued to  perform  bis  said  duties  thereunder, 
to  find,  obtain,  procure,  and  produce  such 
purchaser,  and  so  continued  his  said  services 
until  the  month  of  January,  1893,  when  the 
plaintiff  found,  obtained,  procured,  and  pro- 
duced W.  G.  Westacott  and  W.  J.  Irwhi,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Westacott  &  Irwin,  at  Salem 
aforesaid,  as  purchasers  for  the  defendant's 
said  farm  at  and  for  the  agreed  price  or  sum 
of  six  thousand  dollars.  (4)  That  the  plain- 
tiff's said  commission  on  said  sum  of  six 
thousand  dollars,  at  said  rate  of  five  per 
cent,  amounts  to  the  sum  of  three  hundred 
dollars,  and  the  plaintiff's  said  services  are 
reasonably  worth  the  said  last-mentioned 
sum.  (S)  That  all  times  have  elapsed,  and  all 
acts  have  been  done,  and  all  things  happened, 
under  the  said  contract  of  agency,  to  entitle 
the  plaintiff  to  his  said  commission  of  three 
hundred  dollars,  but  said  defendant  has  not 
l)aid  the  same,  nor  any  part  thereof."  De- 
fendant's counsel  contend  that  the  complaint 
Is  defective  because  It  does  not  aver  either 
that  the  land  was  sold  to  the  parties  pro- 
duced as  purchasers  by  the  plaintiff,  or  that 
«nch  panies  were  ready,  able,  and  willing 
to  purchase  at  the  price  fixed  by  the  defend- 
«nt,  and  that  he  refused  to  consummate  the 
«ale.  In  this  position  they  are  abundantly 
supported  by  authority.     The  rule,  unques- 


tionably. Is  that,  before  a  real-estate  broker 
can  recover  his  commissions,  he  must  allege 
and  prove  either  that  he' was  the  procuring 
cause  of  an  actual  sale,  or  that  he  produced 
a  purchaser  ready,  able,  and  willing  to  pur- 
chase upon  the  terms  named  by  the  vendor. 
Flsk  v.  Henarle,  13  Or.  15«i.  »  Pac.  322;  Kyle 
V.  Rlppey,  20  Or.  446,  26  Pac.  308;  Penter  r. 
Stalght,  1  Wash.  St..3C5,  25  Pac.  469;  Jacobs 
V.  Sbenon,  2  Idaho,  1002,  29  Pac.  44;  Fraser 
V.  Wyckoff,  63  N.  Y.  445;  Sibbald  v.  Iron  Co., 
83  N.  Y.  378;  Sayre  v.  Wilson,  86  Ala.  151, 
5  South.  157;  Hayden  v.  Grlilo,  26  Mo.  App. 
289.  The  complaint  before  us  does  not  com- 
ply with  this  rule.  There  is  no  allegation 
therein  that  the  land  was  actually  sold  by 
the  defendant  to  a  purchaser  produced  by  the 
plaintiff,  or.  Indeed,  that  It  was  sold  at  alL 
Upon  this  matter  the  complaint  Is  silent.  It 
simply  alleges  that  plaintiff  procured  Messrs. 
Westacott  &  Irwin  as  purchasers  at  and 
for  the  agreed  price  of  $6,000,  but  does 
not  aver  that  the  land  was  sold  to  them, 
or  that  the  sum  named  was  the  price  fixed 
therefor  by  the  defendant,  or  that  he  ever 
agreed  to  sell  for  that  sum,  or  that  the  par- 
ties produced  by  the  plaintiff  as  purchasers 
were  ready,  able,  and  willing  to  purchase  the 
land  at  a  price  fixed  by  the  defendant  In 
the  absence  of  an  allegation  either  that  the 
land  was  actually  sold,  or  that  the  purchaser 
was  ready,  able,  and  willing  to  purchase  on 
the  terms  of  the  vendor,  the  complaint  Is 
manifestly  Insufliclent,  and  the  Judgment  will 
have  to  be  reversed,  unless  the  defect  Is 
cured  by  the  verdict  Now,  a  verdict  will 
cure  formal  defects  in  a  pleading,  such  as 
Imperfect  statement  or  the  omission  of  for- 
mal allegations,  and  establishes  every  reason- 
able Inference  that  can  be  drawn  from  the 
facts  stated,  but  It  will  not  supply  a  total 
omission  to  state  some  fact  essential  to  tb« 
cause  of  action.  In  short,  a  verdict  will  aid 
a  defective  statement  of  a  cause  of  action, 
but  will  not  cure  the  omission  of  a  material 
allegation.  Da'vtd  ▼.  Waters.  11  Or.  448,  6 
Pac.  748;  Welner  t.  Lee  Shing,  12  Or.  276, 
7  Pac.  Ill;  Bingham  v.  Kern,  18  Or.  199. 
23  Pac.  182.  It  is  often  dlfllcult  to  distin- 
guish between  a  defective  statement  In  a 
pleading,  which  a  verdict  will  cure,  and  a 
failure  to  state  a  cause  of  action,  not  so  cured. 
The  extent  and  principle  of  the  rule  of  alder 
by  verdict  to  that  whenever  the  complaint 
contains  terms  sufficiently  general  to  com- 
prehend a  matter  so  essential  and  necessary 
to  be  proved,  that,  had  it  not  been  given  In 
evidence,  the  Jury  could  not  have  found  the 
verdict,  the  want  of  a  statement  of  such  mat- 
ter In  express  terms  will  be  cured  by  the  ver- 
dict, because  evidence  of  the  fact  would  be 
the  same,  whether  the  allegation  of  the  com- 
plaint is  complete  or  imperfect  But  If  a 
material  allegation,  going  to  the  gist  of  the 
action,  Is  wholly  omitted.  It  cannot  be  pre- 
sumed that  any  evidence  In  reference  to  It 
was  offered  or  allowed  on  the  trial,  and  hen^ 
tbe  pleading  Is  not  aided  by   the  verdict 
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The  rule  in  such  cases,  as  laid  down  by  Mr. 
Proffatt  In  his  work  on  Jury  Tilals,  and 
which  seems  to  hUve  been  adopted  by  this 
court  In  Houghton  v.  Beck,  9  Or.  325,  Is  that 
"a  defect  In  pleading,  whether  of  substance 
or  form,  which  would  have  been  fatal  on  de- 
murrer, is  cured  by  verdict.  If  the  Issue  joined 
be  such  as  necessarily  required,  on  the  trial, 
proof  of  the  facts  defectively  stated  or  omit- 
ted, without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  Jury 
to  give,  or  that  the  jury  would  have  given, 
the  vA'dict."  Proff.  Jury,  §  419.  Applying 
these  principles  to  the  case  at  hand,  we  are 
of  the  opinion  that  the  defect  in  the  com- 
plaint was  not  cured  by  the  verdict,  because 
It  does  not  contain  terms  sufficiently  general 
to  Include  the  matter  omitted,  and  the  issue 
joined  was  not  such  as  required  the  proof 
thereof  on  the  trial.  In  other  words,  the  al- 
legations of  the  complaint  could  have  all 
been  proved  without  proving  the  facts  omit- 
ted, and  this  is  the  test  laid  down  by  Mr. 
Justice  Thayer  In  David  v.  Waters,  supra. 
It  follows  that  the  judgment  must  be  re- 
versed, and  It  is  so  ordered. 


(23  Not.  322) 

MANNING  T.  GIGNOUX.  (No.  1,482.) 
(Supreme  Court  of  Nevada.  Dec.  7,  1896.) 
New  Trial — Newlt-Discovkred  Evidence. 
In  an  action  for  plaintiff's  care  and  sup- 
port of  defendant's  two"  minor  sons  under  a 
contract  therefor,  defendant  claimed  that  at 
a  certain  time  the  contract  was  canceled.  One 
of  the  sons,  who  had  returned  to  his  fatlier, 
testified  to  statements  of  plaintiff,  made  in  the 
presence  of  both  sons,  that  the  contract  was 
canceled,  as  claimed  by  defendant;  and  de- 
fendant's wife  testified  to  seeing  letters  con- 
taining statements  which  showed  the  same 
fact.  On  the  production  of  such  evidence, 
plaintiFs  counsel  moved  to  continue  the  case, 
so  that  the  evidence  of  plaintiff  and  defendant's 
other  son.  who  resided  in  New  Yorlt,  could  be 
produced  to  deny  such  evidence.  A  motion  by" 
plaintiff  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  was  supported  by  aflida- 
vitB  showing  that  plaintiff  and  the  son  residing 
with  her  would  testify  to  the  facts  disclosed 
in  the  motion  for  continuance,  and  legal  exciise 
for  their  at>sence  from  the  trial  was  shown. 
Held,  that  a  new  trial  was  properly  granted. 

Appeal  from  district  court,  Lyon  county;  C. 
E.  Mack,  Judge. 

Action  by  Florence  M.  Manning  against  J. 
E.WLJlgnoux  to  recover  a  tia  lance  alleged  to  be 
due  plaintiff  for  the  care  and  support  of  de- 
fendant's two  minor  sons,  in  which  there  was 
a  judgment  dismissing  the  action,  and  In 
favor  of  defendant  for  costs.  From  an  order 
granting  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  defendant  appeals.  Af- 
firmed. 

Robt  M.  Clarke,  for  appellant.  Langan  & 
Knight,  for  respondent, 

BONNIFIELD,  J.  The  plaintiff  brought 
this  action  to  recover  the  sum  of  $3,320  of  the 
defendant,  balance  due  on  contract  between 
the  parties  for  plalntiCT's  care  and  support  of 


defendant's  two  minor  sons,  as  alleged  In  the 
complaint. 

The  following  facts  are  not  disputed:  That 
on  or  about  the  4th  day  of  January,  1885,  the 
parties  entered  into  a  contract  with  each  other 
by  the  terms  of  wlilch  the  plaintiff  agreed  to 
take,  care  for,  and  maintain  the  minor  sons 
of  the  defendant,  Fred  and  John,  for  the 
monthly  sum  of  $80,  exclusive  of  doctor  bills: 
that  the  defendant  agreed  on  his  part  to  pay 
the  plaintiff  for  said  care,  etc.,  the  said  sum 
of  ?80  per  month,  exclusive  of  doctor  bills; 
that  the  plaintiff  took  said  children  under 
said  contract  on  or  about  day  of  Jan- 
uary, 1885,  and  from  that  date  up  to  the  1st 
day  of  August,  1893,  cared  for  and  supported 
them  both;  that  Fred,  on  the  Ist  day  of  Au- 
gust, 1893,  went  to  the  defendant,  in  Nevada, 
on  a  visit,  and  did  not  return  to  the  plaintiff: 
that  John  remained  with  plaintiff,  and  had 
her  care  and  support,  till  the  1st  day  of  Sep- 
tember, 1894,  and  not  since;  that  prior  to 
June  1,  1887,  the  defendant  paid  the  plahitiff 
for  all  of  her  said  services  rendered  up  to 
that  date;  that  for  the  plaintiff's  said  services 
rendered  after  June  1, 1887,  the  defendant  has 
paid  her  53,200,  and  no  more. 

Alleged  facts  denied:  The  plaintiff  alleges 
In  her  complaint.  In  substance,  and  her  con- 
tention is,  that  all  of  her  said  services  In  the 
care  and  support  of  said  children  were  ren- 
dered under  and  in  pursuance  of  the  terms  of 
said  contract  of  date  January  4,  1885,  and 
not  otherwise.  The  defendant  denies  that 
she  rendered  any  services  under  said  contract 
after  September,  1890,  and  In  his  answer  he 

alleges:    "That  on  or  about  the day  of 

September,  1890,  said  defendant,  having  madt; 
preparations  and  arrangements  to  take,  edu- 
cate, and  care  for  and  support  the  said  minor 
children,  terminated  said  arrangement,  aud 
gave  said  plaintiff  notice  thereof,  and  then 
demanded  the  custody  and  to  have  the  said 
minor  children,  which  demand  plaintiff  re- 
fused, and  ever  since  has  refused.  And  defend- 
ant avers  that  said  plaintiff  then  terminated, 
of  her  own  will,  the  said  arrangement,  and 
Insisted  on  keeping,  caring  for,  and  maintain- 
ing and  supporting  the  said  minor  children, 
contrary  to  defendant's  desire,  and  detainetl 
and  kept  them  away  from  defendant,— the  said 
Fred  GIgnonx  until  the  1st  day  of  August. 
1893,  and  the  said  John  Gignoiix  until  the 
presicnt  time,— to  his  great  disappointment,  in- 
jury, and  damage,  and  to  the  injury  of  said 
children." 

The  main  contest  In  the  trial  of  the  cas<> 
was  as  to  the  termination  of  the  contract. 
The  case  was  tried  by  the  court  without  a 
jury.  The  court  found  as  follows:  "I  find 
from  the.  evidence  that  in  the  year  1885  plain- 
tiff and  defendant  entered  into  an  express 
contract,  whereby  defendant  was  to  pay 
plaintiff  the  sum  of  eighty  dollars  i)er  montli 
for  the  care  and  support  of  his  two  sons: 
that  under  said  express  contract  plaintiff  sup- 
ported and  cared  for  the  two  sons  of  de- 
fendant until  September,  1890,  at  which  time 
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said  express  contract  was  terminated;  that 
defendant  paid  plaintiff  In  full  under  said  ex- 
press contract  to  October  1,  1890.  1  further 
believe  from  the  evidence  that  plaintiff  cared 
for  and  supported  the  said  sons  of  defendant 
for  some  time  after  October  1,  1890,  for 
which  defendant  Is  liable  on  an  implied  con- 
tract for  what  the  same  Is  reasonably  worth. 
As  a  conclusion  from  the  foregoing,  let  Judg- 
ment be  entered  in  favor  of  the  defendant  for 
his  costs  In  defending  this  action."  Judg- 
ment was  entered  dismissing  the  action,  and 
In  favor  of  the  defendant  for  his  costs.  The 
plaintiff  moved  for  a  new  trial,  and  the  court 
granted  the  motion.  The  defendant  appeals 
from  the  order  granting  a  new  trial. 

Plaintiff's  motion  for  a  new  trial  was 
based  on  the  following  grounds:  "First. 
Newly-discovered  evidence,  material  for  the 
plaintiff,  which  she  could  not  with  reason- 
able diligence  have  produced  at  the  trial. 
Second.  Insufficiency  of  the  evidence  to  Jus- 
tify the  decision  of  the  court.  Third.  That 
the  decision'  of  the  court  is  against  law. 
Fourth.  Errors  of  law  occurring  at  the  trial; 
and  excepted  to  by  the  plaintiff.  Fifth.  Ac- 
cident and  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against."  The 
application  for  new  trial  for  the  causes 
named  in  the  first  and  fifth  subdivisions 
above  was  made  upon  affidavits,  and  for  the 
other  of  said  causes  it  was  made  on  plain- 
tiff's statement  on  said  motion.  No  counter 
affidavit  was  filed.  The  court,  in  ruling  up- 
on the  motion,  stated  and  ruled  as  follows: 
"I  have  examined  and  considered  the  evi- 
dence submitted  at  the  trial  of  this  case 
and  the  affidavits  offered  In  support  of  the 
motion  for  a  new  trial.  In  my  Judgment, 
the  affidavits  disclose  evidence  material  to 
the  issue  of  this  case  on  the  part  of  plain- 
tiff which  she  could  not  with  reasonable 
diligence  have  discovered  and  produced  on 
the  trial.  It  is  therefore  ordered  that  the 
judgment  herein  entered  be  set  aside,  and  a 
new  trial  granted."  From  said  affidavits  it 
appears  that,  in  .support  of  the  allegations 
of  his  answer  to  the  effect  that  said  agree- 
ment on  which  this  action  was  brought  had 
been  terminated  by  both  parties,  the  de- 
fendant introduced  as  a  witness  at  the  trial 
Fred  Gignoux,  one  of  his  said  sons,  who 
testified.  In  substance:  That  about  four  or 
five  years  ago  the  plaintiff,  in  the  presence 
of  and  in  connection  with  witness  and  his 
brother,  John  Gignonx,  at  Albany,  N.  Y.,  and 
in  plaintiff's  residence,  stated  to  them  that 
the  defendant  in  this  action  had  written  to 
her,  demanding  that  said  witness  and  his 
brother  be  sent  to  him;  that  plaintiff  then 
and  there  asked  the  witness  and  his  brother 
!f  they  desired  to  go  to  said  defendant,  and 
they  answered  that  they  did  not,  and  that 
plaintiff  thereupon  said  that  they  need  not, 
that  they  might  remain  with  her  so  long  as 
she  had  anything  with  which  to  maintain 
them,  and  that  she  would  resist  any  effort 
to  take  theni  from  her;  that  she  was  their 


guardian  in  the  state  of  New  York,  anil 
would  fight  in  the  courts,  if  necessary;  and 
that  the  plaintiff  further  stated  in  said  con- 
versation to  witness  and  his  said  brother 
that  she  had  written  to  the  defendant,  and 
told  him  that  she  would  not  give  said  John 
Gignoux  and  Fred  Gignoux  up,  and  was 
prepared  to  go  to  law.  It  likewise  appears 
from  said  affidavits  that  the  defendant  in- 
troduced Mary  L.  Gignoux,  defendant's  wife, 
as  a  witness  at  the  trial,  who  testified, 
among  other  things,  in  substance,  that  she 
saw  a  letter  in  the  hands  of  the  defendant, 
written  by  him  to  the  plaintiff  in  the  month 
of  September,  1890,  wherein  defendant  stat- 
ed to  plaintiff  that  he  wanted  his  boys  out 
here;  that  he  would  not  and  could  not  pay 
for  them  any  longer;  to  which  plaintiff  re- 
plied In  a  letter  received  in  or  about  Oc- 
tober, 1800,  and  shown  to  witness  by  de- 
fendant, that  she  could  not  part  with  the 
dear  boys,  that  money  was  no  object  to  her, 
and  while  she  had  a  dollar  she  would  not 
give  them  up.  The  alleged  newly-discov- 
ered evidence  disclosed  by  said  affidavits 
with  respect  to  the  alleged  facts  testified  to 
by  Fred  and  Mary  L.  Gignoux,  respectively,  is 
the  proposed  evidence  of  John  Gignoux,  the 
brother  named  in  Fred's  said  testimony,  and 
the  proposed  evidence  of  the  plaintiff.  The 
said  proposed  testimony  of  John  Glgnotix,  if 
produced,  will  tend  to  show  that  at  or  about 
the  time  and  place  named  in  Fred's  said 
testimony  the  plaintiff  did  state  and  say  to 
said  Fred  and  John  that  their  father  wrote 
of  his  intention  to  send  for  them,  or  that 
he  was  about  to  send  for  them  to  come  to 
Nevada,  but  that  the  plaintiff  did  not  state 
or  say  to  them  at  any  time  that  defendant 
had  sent  for  them  or  demanded  their  cus- 
tody or  control;  that  the  plaintiff  did  not 
state  at  said  time,  or  at  any  time,  to  them, 
or  either  of  them,  in  the  presence  or  hear- 
ing of  John,  that  she  had  refused,  or  that 
she  would  refuse,  by  letter  or  otherwise,  to 
comply  with  the  said  or  any  demand  of  the 
defendant  for  the  care,  custody,  control,  or 
removal  of  said  John  and  Fred,  or  either 
of  them,  or  at  all;  that  the  plaintiff  did  not, 
In  any  conversation  that  ever  occurred  In 
the  presence  or  hearing  of  John,  with  him- 
self and  his  said  brother,  or  at  all,  state 
or  say  that  she  was  their  guardian,  or  of 
either  of  them.  In  New  York  or  elsewhere, 
or  that  she  would  contest  or  fight  at  law,  or 
in  any  way,  any  attempt  or  effort  of  the 
defendant  or  any  one  else  to  take  them,  or 
either  of  them,  from  the  plaintiff.  The  pro- 
posed testimony  of  the  plaintiff,  if  pro- 
duced, would  tend  to  prove  that  she  never 
was  the  guardian  at  any  place  of  said  John 
and  Fred  Gignoux,  or  of  either  of  them; 
that  she  did  not,  at  the  time  or  place  al- 
leged by  Fred  Gignoux  in  his  said  testi- 
mony, or  at  any  other  time  or  place,  or  at 
all,  state  that  she  would  fight,  oppose,  or 
contest  It  at  law  or  otherwise,  if  any  one 
attempted  to  take  said  boys,  or  either  of 
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them,  from  her;  that  plaintiff  did  not  at 
any  time,  in  any  manner,  state  to  Fred  and 
John,  or  either  of  them,  that  she  had  re- 
fused, or  that  she  would  refuse,  by  letter  or 
otherwise,  to  comply  with  defendant's  said 
demand,  or  any  demand  of  his,  for  the  sur- 
render and  delivery  or  sending  of  said  boys, 
or  either  of  them,  to  defendant,  or  to  .any 
one  else;  that  the  plaintiff  never  received 
any  letter  from  the  defendant,  described 
by  Mary  L.  Glgnoux  as  being  written  by  the 
defendant  to  the  plaintiff,  and  never  saw 
such  letter  in  which  the  defendant  stated 
that  he  would  not  and  could  not  pay  for 
them— the  boys— any  longer,  or  any  letter 
containing  any  such  declaration  in  form, 
substance,  or  effect;  that  the  plaintiff  did 
not  reply  to  any  such  letter,  as  testified  to 
by  said  Mary  L.  Glgnoux,  or  to  any  other 
letter,  "that  she  could  not  part  with  the 
dear  boys,  or  that  money  was  no  object  to 
her,  or  that  while  she  had  a  dollar  she 
would  not  give  them  up";  that  the  plaintiff 
did  not  write  or  send,  or  cause  to  be  writ- 
ten or  sent,  to  or  for  the  defendant,  or  any 
one  else,  any  letter  at  any  time,  or  at  all. 
In  words  or  substance  to  the  effect  that  she 
could  not  or  would  not  part  with  or  give 
up  said  boys,  John  and  Fred,  or  either  of 
them,  or  that  money  was  no  object  to  her, 
or  that  while  she  had  a  dollar  she  would 
not  give  them  up. 

"We  agree  with  the  trial  court  in  its  ex- 
pressed opinion  that  "the  affidavits  disclose 
evidence  material  to  the  issue  on  the  part 
of  the  plaintiff  in  this  case,  which  she  could 
not  with  reasonable  diligence  have  discov- 
ered and  produced  on  the  trial."  We  are  of 
opinion  that  the  said  proposed  evidence  here- 
inabove named  is  new,  was  newly  discov- 
ered, is  not  merely  cumulative,  is  not  merely 
impeaching  evidence,  and  that  it  is  such  as 
to  render  a  different  result  probable  on  a 
retrial. 

The  plaintiff,  before  the  case  was  finally 
submitted,  and  at  the  first  practicable  mo- 
ment after  the  witnesses  Fred  and  Mary  L. 
Glgnoux  had  testified  to  the  alleged  facts 
named  by  them,  moved  the  court  for  a  con- 
tinuance of  the  further  trial  of  the  case 
for  a  period  of  six  weeks,  upon  affidavit,  and 
.upon  substantially  the  same  grounds  and 
showing  as  appear  in  her  affidavits  for  new 
trial,  which  motion  was  denied.  The  record 
discloses  great  diligence  on  the  part  of  the 
plaintiff  and  her  attorneys  in  preparing  the 
case  for  trial,  and  in  producing  all  the  evi- 
dence known  to  them,  or  which  could  have 
been  known  to  them,  with  respect  to  the 
alleged  facts  testified  to  by  Fred  and  Mary 
L.  Glgnoux,  prior  to  the  giving  of  said  tes- 
timony by  them,  unless  the  said  alleged 
facts  are  true;  the  truth  of  which  the  plain- 
tiff and  John  Glgnoux  deny  by  their  affi- 
davits on  motion  for  new  trial.  The  plain- 
tiff and  John  Gignoux  are  residents  of  the 
state  of  New  York,  and  were  absent  from 
Nevada  during  all  the  time  of  the  pendency 


of  this  action  and  the  trial  thereof  In  the 
court  below,  and  good  and  legal  excuse  for 
such  absence  appears  in  the  record. 

We  are  of  opinion  that  the  order  granting 
a  new  trial  should  be  affirmed  on  the  ground 
and  for  the  reason  stated  by  the  trial  court 
In  its  opinion  granting  the  same,  which  ap- 
I)ear8  herehiabove.  We  do  not  deem  it  nec- 
essary to  pass  upon  or  ciwsider  any  of  the 
other  grounds  upon  which  plaintiff  based  her 
motion  for  new  trial  and  do  not  do  so.  The 
errors,  if  any,  will  not  likely  be  repeated. 
The  order  granting  a  new  trial  Is  affirmed. 

BIQELOW,  0.  J.,  and  BELKNAP,  J,  con- 
cur. 


(23  Ner.  31S> 
HAYES  V.  DAVIS  et  al    (No.  1,471.) 
(Supreme  (3onrt  of  Nevada.    Dec.  4,  1896.) 
CooNTiBS — lioaT  Certipioatk  op  Indebtedness^ 

ISSUANOK  OP  DdPLICATE — IXJCNCTIOV. 

Where  an  act  of  the  legislature  anthorizes 
and  requires  the  county  commlBsioners  to  in- 
strnct  the  auditor  of  the  county  to  issue  to  the 
owner  of  the  original  a  certificate  of  indebted- 
ness similar  in  amount  and  in  lien  of  one  tlist 
has  been  lost,  the  issuance  of  the  certificate 
cannot  be  restrained  aa  the  creation  of  an  unjust 
indebtedness  against  the  county,  or,  In  any  just 
sense,  an  injury  to  taxpayers. 

Appeal  from  district  court.  White  Fine  coun- 
ty;  G.  F.  Talbot,  Judge. 

Bill  by  William  Hayes  against  W.  U.  Davis 
and  the  board  of  county  commissioners  of 
White  Pine  county  to  restrain  the  issuance  of 
a  duplicate  cei-tificate  of  indebtedness.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

Henry  Rives,  Robt.  M.  (jlarke,  and  J.  Pon- 
Jade,  for  appelUints.  Thoe.  Wren  and>  F.  X. 
Murphy,  for  respondent. 

BELKINAP,  J.  By  the  act  relating  to  boards 
of  county  commissioners,  as  amended  at  the 
session  of  1893,  it  is  provided  that  any  resi- 
dent and  taxpayer  of  the  county  may  file 
written  objections  to  the  .allowance  of  any 
claim  or  demand  pending  before  the  board  of 
county  commissioners.  It  is  then  made  the 
duty  of  the  board  to  lay  such  claim  or  demand 
upon  the  table  for  a  definite  period,  not  less 
than  10  days;  and  at  the  expiraticm  of  such 
time  it  may  be  considered,  unless  proceedings 
be  instituted  in  a  court  of  competent  Jurisdic- 
tion to  determine  the  validity  of  such  claim 
or  demand.  St.  1S93,  p.  120.  The  plaintiff, 
being  a  resident  and  taxpayer  of  the  county, 
brought  this  suit  under  the  provisions  of  the 
foregoing  law,  for  the  purpose  of  restraining 
the  board  of  county  commissioners  from  act- 
ing in  accordance  with  the  provisions  of  an 
act  entitled  "An  act  for  the  relief  of  W.  L. 
Davis."  St.  188S,  pp.  22,  23.  The  facts  are 
contained  In  an  agreed  statement  hereinafter 
mentioned,  filed  at  the  tried,  and  upon  which 
the  case  was  tried  and  decided.  In  additiMt 
to  those  facts,  plaintiff  alleged  "that  the  Issu- 
ance of  said  scrip  to  said  W.'L.  Davis,  as 
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aforesaid,  would  cause  said  plaintiff  Irrepara- 
ble damage,  and,  plaintiff  is  informed  and  be- 
lieres,  would  be  Illegal  and  void,  and  lead  to 
vexatious,  expenslTe,  and  protracted  litiga- 
tion." The  agreed  statement  of  facts  is  sub- 
stantially as  follows:  The  plaintiff,  being  in- 
debted to  the  defendant  in  the  sum  of  $2,000, 
executed  two  promissory  notes  for  $1,000  eadi 
In  his  favor,  and  pledged,  among  other  securi- 
ties for  their  payment,  a  certlflcate  of  indebt- 
edness issued  by  the  county  of  White  Pine  for 
$3,421.25.  The  certificate,  while  in  the  pos- 
session of  defendant,  was  lost,  mislaid,  or 
stolen.  Thereafter  suit  was  commenced  by 
defendant  Davis  as  plaintiff  against  the  plain- 
tiff in  the  present  action  as  defendant  to  re- 
cover the  amount  of  one  of  the  notes.  The 
suit  was  compromised  and  dismissed  upon  the 
terms  set  forth  in  an  agreement,  a  copy  of 
which  is  referred  to  as  an  exhibit  in  this  case. 
By  this  agreement,  defendant  Davis  was  to 
surrender  one  of  the  promissory  notes  to  -the 
plaintiff,  and  credit  the  other  with  the  pay- 
ment of  ¥4&1,  provided  that  the  lost  certifi- 
-cate  be  not  found  and  restored  to  appellant  or 
reissued  to  him;  but.  If  the  certificate  be  sub- 
sequently found  or  reissued,  it  was  to  be  re- 
deemed by  plaintiff  upon  payment  of  |l,- 
539.60.  Appellant  further  agreed  to  use  due 
diligence  in  finding  the  lost  certificate,  w,  fall- 
ing to  find  it,  present  the  matter  to  the  con- 
sideration of  the  legislature  of  the  state  with 
the  view  that  a  statute  be  enacted  authoriz- 
ing the  Issuance  of  a  certificate  in  lieu  there- 
of. The  certificate  was  not  found,  and  at  the 
session  of  the  legislature  of  1883  a  law  was  en- 
acted entitled  "An  ^ct  for  the  relief  of  W.  Ij. 
Davis,"  by  which  the  county  commissioners  of 
the  county  of  White  Pine  were  authorized  and 
required  to  instruct  the  auditor  of  the  county 
to  issue  to  defendant  a  certlflcate  of  indebted- 
ness similar  in  amount  and  in  lieu  of  the  one 
that  had  been  lost.  St.  1883,  pp.  22,  23.  At 
the  trial  the  district  court  enjoined  the  board 
of  county  commissioners  from  proceeding  un- 
der the  statute.  This  ruling  is  assigned  as 
error. 

In  State  v.  Gallagher,  35  Pac.  485,  we  toolc 
occasion  to  state  that  a  resident  taxpayer 
could  invoice  the  Uiterposltlon  of  a  court  of  eq- 
uity in  a  proper  case,  quoting  from  the  opin- 
ion of  the  supreme  court  in  Crampton  v.  Za- 
briskie,  101  U.  S.  601,  as  follows:  "Of  the 
right  of  resident  taxpayers  to  invoke  the  in- 
terposition of  a  "ourt  of  equity  to  prevent  an 
Ill^al  disposition  of  the  moneys  of  the  coun- 
ty, or  the  illegal  creation  of  a  debt,  which 
they,  in  common  with  other  property  owners 
of  the  county,  may  otherwise  be  compelled  to 
(lay,  there  is,  at  this  day,  no  serious  question. 
The  right  has  been  recognized  by  the  state 
com'ts  in  numerous  cases;  and  from  the  na- 
ture of  the  powers  exercised  by  municipal  cfx- 
porations,  tiie  great  danger  of  their  abuse, 
and  the  necea^ty  of  prompt  action  to  prevent 
irremediable  injury,  it  would  seem  eminently 
proper  for  courts  of  equity  to  interfere,  upon 
the  application  of  the  taxpayers  of  a  county,  to 


prevent  the  consummation  of  a  wrong,  when 
the  officers  of  those  corporations  assume,  in 
excess  of  their  powers,  to  create  burdens  upon 
property  holders."  "In  such  cases,"  says 
Beach,  "this  equity  jurisdiction  usually  rests 
upon  fraud,  breach  of  trust,  multiplicity  of 
suits,  or  the  inadequacy  of  the  ordinary  rem- 
edies of  law."  2  Beach,  Inj.  p.  1300.  None 
of  these  grounds  are  applicable  here.  No 
fraud  is  alleged,  nor  Illegal  debt  contemplated. 
There  is  no  question  that,  both  legally  and 
equitably,  the  county  owes  some  one  this  mon-. 
ey;  neither  Is  there  any  question,  under  the 
agreed  facts,  that  it  is  owing  to  the  plaintiff, 
Davis,  ot,  at  least,  that  he  is  the  present  legal 
owner  of  the  claim.  Issuing  this  duplicate 
certificate,  whether  legal  or  illegal,  creates  no 
additional  burden  upon  the  taxpayers  further 
than  what  justly  exists  now.  If  the  law  un- 
der which  the  board  proposes  to  act  is  uncon- 
stitutional, and  that  body  has  no  authority  to 
issue  a  duplicate  certificate  where  the  original 
has  ]}een  lost,  then  their  action  will  be  a  nulli- 
ty, and  there  Is  no  occasion  for  a  court  to  in- 
terfere with  an  injunction.  McCoy  v.  Briant, 
53  Cal.  247.  But  If,  on  the  other  band,  the 
certificate  will  have  some  validity,  and  will. 
In  Davis'  hands,  constitute  evidence  of  the 
county's  Indebtedness  to  him,  which  certainly 
exists,  then  It  is  simply  doing  what  any  hon- 
est debtor  should  do;  and  such  action  is  not 
the  creation  of  an  unjust  indebtedness  against 
the  county,  to  prevent  which  a  cburt  of  equity 
should  exercise  its  equitable  powers.  The 
plaintiff's  demand  Is  an  unconscionable  one, 
which'  such  a  court  should  not  assist  him  Jn 
effectuating.  Scranton  Electric  Light  &  Heat 
Co.'8  Appeal,  122  Pa.  St  175,  15  Aa  446. 
Neither  will  such  action  constitute,  in  any 
just  sense,  any  Injury  to  the  plaintiff  or  any 
other  taxpay»'.  Of  course,  if  Davis  cannot 
collect  the  money  whldi  seems  due  him  with- 
out a  certificate  or  Varrant,  then  preventing 
the  issuance  of  a  duplicate  certificate  will,  un- 
der the  circumstances,  relieve  the  county,  and 
consequently  the.  taxpayers,  from  the  burden 
of  having  to  pay  it,  even  though  honestly 
owing  by  the  county;  but  this  again  Is  a  re- 
sult that  the  pl&lptlff  can  hardly  expect  a 
court  of  equity  to  assist  him  in  consummating. 
Judgment  reversed,  and  cause  remanded. 

BIGELOW,  C.  J.,  and  BONNXPIELD,   J., 
concur. 


(115  Cal.  105) 
EVERETT  et  al.  v.  LOS  ANGELES 
CONSOL.  ELECTRIC  BY.  CO. 
(L.  A.  62.) 

(Supreme  Court  of  California.     Nov.  27,  1896.) 
In  bank.    Appeal  from  superior  court,  Los 

Angeles  county;  J.  W.  McKlnley,  Judge. 
For  opinion  In  department,  see  43  Pac.  207. 

Affirmed. 

John  D.  Pope,  for  appellant.    W.  J.  Hun- 
saker,  for  respondent. 
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PER  CURIAM.  Upon  further  considera- 
tion of  this  cause  in  bank,  we  adhere  to  the 
views  expressed  In  the  opinion  filed  in  de- 
partment 1  (43  Pac.  207),  and  for  the  reasons 
therein  given  the  Judgment  and  order  are  re- 
versed. 

TEMPLE,  J.  I  dissent.  This  action  was  for 
damages  for  the  death  of  Charles  E.  Everett, 
which  wajB  caused  by  a  car  of  defendant. 
The  main  question  presented  on  this  appeal 
-Is  whether  this  court  can  say,  as  matter  of 
law,  that  the  deceased  was  guilty  of  negli- 
gence which  contributed  proximately  to  his 
Injury,  In  the  face  of  the  verdict  of  the  Jury, 
which  Is  In  favor  of  the  plaintiffs,  who  are 
heirs  at  law  of  the  deceased.  This  Is  not  a 
question  as  to  what  the  evidence,  taken  as  a 
whole,  may  be  considered  fairly  to  establish,' 
or  whether  the  facts  which  we  think  plain- 
ly established  by  the  evidence  show  such 
negligence  on  the  part  of  the  deceased,  but 
whether  the  conclusion  of  the  Jury  could  be 
rationally  drawn  from  the  evidence.  And 
this  must  be  determined,  also,  in  view  of 
the  exclusive  province  of  the  Jury  to  pass 
upon  the  credibility  of  the  witnesses.  The 
facts  may  be  stated  thus:  Deceased  was  an 
experienced  bicycle  rider,  about  40  years 
old,  In  the  posseflslon  of  all  his  faculties, 
and  familiar  with  the  operation  of  the  street 
railway.  At.  least,  he  lived  in  the  vicinity, 
and  had  often  been  on  this  street.  Defend- 
ant had  two  tracks  on  McClintock  avenue, 
there  being  7%  feet  between  them.  It  was 
in«the  suburbs  of  Los  Angeles,  and  the  street 
was  unfinished.  Outside  of  the  two  tracks 
the  ground  was  higher,  and  too  rough  for 
travel  on  foot  or  on  bicycles.  The  rails  were 
raised  some  two  inches  above  the  road1)ed. 
Just  before  the  accident,  deceased  was  seen 
on  the  north-bound  track,  going  south.  Be 
was  going  at  the  rate  ot  6  miles  per  hour. 
On  the  Bouth-bound  track  a  car  was  follow- 
ing at  the  rate  of  10  miles  per  hour.  At  that 
time  a  car  was  approaching  on  the  north- 
bound track,  and,  although  it  was  not  so 
near  as  the  car  which  was  approaching  from 
behind,  deceased  turned,  .evidently  to  avoid 
it,  to  the  south-bound  track,  and  In  front  of 
the  nearer  car  on  that  track.  At  about  a 
block  and  a  half  away,  the  motorman  of  the 
south-bound  car  rang  his  bell  "good  and 
hard,"  to  warn  deceased  of  his  danger.  Up- 
on this  subject  the  motorman  testified  as  fol- 
lows: "I  was  the  motoneer  in  charge  of  car 
No.  109  at  the  time  Mr.  Everett  was  killed. 
When  I  first  observed  him,  I  was  about  two 
blocks  away  from  him,  I  should  think.  I 
Just  turned  around  the  curve  off  from  Olin 
onto  McClintock  avenue.  He  was  on  a  wheel, 
on  the  north-bound  track.  I  was  on  the 
south-bouqd  track.  He  traveled  on  the  north- 
bound track,  I  should  think,  a  block  and  n 
half  or  two  blocks;  something  like  that. 
Then  he  crossed  over  onto  our  track,  the 
south-bound  track.  When  he  crossed  over, 
he  was  about  a  block  and  a  half  or  two 


blocks  ahead  of  me.  We  were  going  consid- 
erably faster  than  he  was.  I  did  not  no- 
tice him  look  back.  I  saw  him  all  the  time- 
after  I  left  the  curve.  I  had  been  ringing 
the  bell,  off  and  on,  ever  since  I  left  the 
curve  at  Olin  street.  I  rang  the  bell  for  the 
purpose  of  giving  notice  to  the  man  on  the 
bicycle.  I  should  think  I  was  then  .a  block 
away  from  him,  when  I  was  ringing  It  good 
and  hard.  I  had  been  ringing  It  for  about 
two  blocks  constantly.  When  I  rang  the 
bell  purposely  to  give  him  notice,  I  might 
not  have  been  as  far  as  a  block  away  from 
him.  He  did  not  do  anything  when  I  rang, 
in  regard  to  looking  back,  but  kept  right  on. 
I  called  out  to  him  when  I  was  within  about 
fifty  feet  of  him,  I  should  think.  I  do  not 
remember  what  I  said.  When  I  was  within 
about  thirty  or  fifty  feet  of  him,  1  threw  off 
my  currents  and  applied  my  brakes,  and  re- 
versed my  car,  and  did  all  that  I  could  to 
stop  the  car  from  that  time.  I  attempted  to 
stop  the  car  because  I  didn't  think  he  heard 
me.  I  supposed  all  the  time  he  did,  until 
that  time.  Immediately  before  I  put  on  the 
brakes,  I  rang  the  bell  as  bard  as  I  could. 
Other  persons  called  out  to  him  besides  my- 
self; everybody  in  the  front  end  of  the  car. 
There  was  a  big  crowd  there,  and  a  heavy 
load  on  the  train.  They  called  out  as  loud 
as  they  could  hollo.  He  paid  no  attention  to 
them.  If  he  was  a  man  of  good  hearing,  he 
must  have  heard  the  noise.  There  was 
enough  noise  made  in  the  front  of  that  car 
to  raise  the  dead,  I  should  think.  He  made 
no  attempt  to  get  off  the  track  at  all,  that  i 
saw.  I  did  not  attempt  to. stop  my  car  soon- 
er because  I  expected  every  minute  to  see 
him  get  out  of  the  road.  It  is  the  general 
custom  of  people  riding'  bicycles  to  get  out 
of  the  road.  They  generally  manage  to  get 
out  of  the  road.  There  is  no  difficulty  in  a 
man  getting  out  of  the  road.  If  nothing  is  in 
the  way."  On  cross-examination  this  wit- 
ness said:  "When  I  first  began  to  ring  my 
bell  to  warn  him,  I  must  have  been  a  couple 
of  blocks  away,  and  I  kept  on  ringing  It  He 
paid  no  attention  to  the  ringing  of  the  bell, 
and  did  not  seem  to  know  that  I  was  com- 
ing behind  him.  I  did  not  slacken  8i>eed  at 
that  time."  The  south-bound  train  was  not 
so  near  as  the  north-bound  train,  but  its  pas- 
sengers called  to  deceased,  and  made  signs 
to  him,  trying  to  warn  him  of  his  danger. 
The  north-bound  train  had  not  passed  when 
the  accident  occurred,  but  stopped  on  the  hap- 
pening of  the  accident,  something  like  100 
feet  away.  The  motorman  testified  that  he 
reversed  the  current  30  or  50  feet  before  the 
car  struck  the  deceased,  but  several  other 
witnesses  testified  that  speed  was  not  slack- 
ened at  all  till  it  struck  the  deceased,  a«d 
some  that  the  current  was  reversed  some  ,5 
feet  away.  There  was  testimony  to  the  ef- 
fect that  the  car  moved  from  60  to  60  feet 
before  it  was  stopped,  after  the  accident 
Upon  this  question  of  distance  there  was 
a  conflict.     Upon  the  day  of  the  accident 


Digitized  by 


Google 


Calj 


EVEBETT  V.  LOS  ANGELES  CONSOL.  ELECTBIC  ET.  CO. 


891 


more  cars  tban  usual  were  run  on  this  road, 
because  of  races.  Tbere  -was  a  strong  wind 
from  tbe  south,  which  would  tend  to  prevent 
the  deceased  from  hearing. 

Now,  Evei'ett  was  guilty  of  gross  neg- 
ligence in  going  upon  tbe  south-bound  tracK 
without  loolfing  to  see  If  a  car  was  dan- 
gerously near.  But  he  was  not  a  trespasser 
there,  and,  In  my  opinion,  he  h.id  Just  the 
same  right  to  believe  that.  If  a  car  did  ap- 
proach from  behind.  It  would  not  run  over 
him,  but  would  stop  or  slacken  its  speed,  and 
see  that  he  did  have  fair  warning  and  an  op- 
portunity to  get  out  of  the  way,  that  the  mo- 
torman  would. have  had  to  suppose  he  would 
leave  tlie  track  and  avoid  the  danger,  If  it 
had  been  obvious  that  Everett  knew  the 
true  state  of  affairs.  The  real  question  Is, 
however,  admitting  the  negligence  of  Everett, 
within  the  rule  applicable  to  such  cases,  was 
it  the  proximate  cause  of  the  Injury  V  or,  rath- 
er, whether  the  Jury  could  not  reasonably 
draw  any  other  conclusion  from  the  evidence 
than  thai  his  negligence  contributed  prox- 
imately to  the  injury.  Xhe  rule  upon  this 
subject  is  thus  stated  by  Mr.  Justice  Sander- 
son In  Needham  v.  Railroad,  37  Cal.  409,  as 
follows:  "Therefore,  If  there  be  negligence 
on  the  part  of  the  plaintiff,  yet  If,  at  the  time 
when  the  Injury  was  committed,  it  might 
have  been  avoided  by  the  defendant  In  the 
exercise  of  reasonable  care  and  pnidence,  an 
action  will  He  for  the  Injury."  The  rule  Is 
stated  with  equal  clearness  by  Mr.  Justice 
Garoutte  in  Esrey  v.  Southern  Pac.  Co.,  103 
Cal.  541,  37  Pac.  501.  He  said:  "By  her  own 
negligence,  she  placed  herself  in  a  position  of 
danger;  but  defendant  was  aware  of  her 
danger,  and  did  not  exercise  ordinary  care  to 
protect  her  from  the  danger  that  surrounded 
her.  Under  these  conditions,  the  law  gives 
the  Injured  person  a  right  of  action,  and  this 
right  of  action  Is  based  upon  the  principle 
that  a  failure  to  exercise  ordinary  care  by 
a  defendant,  imder  such  circumstances, 
amounts  to  a  degree  of  reckless  conduct  that 
may  well  be  termed  willful  and  wanton;  and, 
when  an  act  Is  done  willfully  and  wantonly, 
contributory  negligence  upon  the  part  of  the 
person  injured  Is  not  an  element  which  will 
defeat  a  recovery.  Some  text  writers  and 
couits  declare  the  same  principle  in  another 
form,  by  holding  that  under  these  circumstan- 
ces the  contributory  negligence  of  the  party 
Injured  Is  not  the  proximate  cause  of  the  In- 
jury, but  that  the  negligence  of  the  defendant, 
being  the  later  negligence.  Is  tbe  whole  prox- 
imate cause.  AS  has  been  said  by  one  of  our 
reviews,  'The  party  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident,  notwith- 
standing the  negligence  of  his  opponent,  is 
considered  solely  responsible.' "  Upon  this 
question  plaintiff  contends  that  the  most  rea- 
sonable concltKdon  from  the  evidence  Is  that 
the  motorman  knew  a  sufficient  time  before 
the  car  struck  the  deceased  that  he  was  un- 
heeding, and  did  not  snow  of  his  danger,  and 
that  Everett  would  Inevitably  be  Injured  un- 


less he  slockened  his  speed.  To  sustain  the 
verdict,  it  is  only  necessary  to  And  that  the 
motorman  should  have  believed,  from  what 
he  saw,  that  Injury  was  Ukely  to  happen  un- 
less the  speed  was  slackened.  Tbe  defendant 
must  maintain  the  position  that  there  was  no 
negligence  on  the  part  of  the  motorman,  be- 
cause be  believed,  and,  notwithstanding  what 
be  knew,  had  a  right  to  presume,  that  tbe  de- 
ceased either  knew  of  bis  danger,  or  would 
discover  It  In  time  to  leave  the  track  before 
injury  resulted. 

I  have  carefully  examined  the  evidence,  and 
I  believe  the  conclusion  reached  by  the  Jury 
is  fully  warranted  by  a  preponderance  of  the 
evidence.  And,  If  we  apply  the  rule  which 
has  heretofore  always  obtained  In  such  cases, 
I  am  unable  to  understand  how  any  one  can 
reach  the  opposite  view.  It  Is,  of  course,  true 
that  tha'e  is  evidence  which  will  warrant  a 
statement  more  favorable  to  the  defendant 
than  that  which  I  have  stated;  but,  even  up- 
on the  view  most  favorable  to  the  defendant 
which  can  be  drawn  from  the  evidence,  in  my 
opinion.  It  la  plain  that  the  motorman  must 
have  actually  known  that  deceased  was  un- 
heeding long  enough  before  tbe  Injury  to  have 
slackened  his  car  sufficiently  to  have  prevent- 
ed the  Injury.  To  do  this.  It  would  only  have 
been  necessary  to  have  reduced  the  speed  to 
6  miles  per  hour  from  10  miles  per  hour,  if, 
as  defendant  claims,  the  motorman  had  at- 
tempted to  stop  when  within  20  feet  of  de- 
ceased, he  had  then  50  feet  within  which  to 
stop  before  the  Injury  could  occur,  for  while 
the  car  moved  10  feet  Everett  moved  6.  Thla 
supposing  that  both  continued  at  the  same 
speed,  but  as  soon  as  tbe  car  commenced  to 
slow  up  the  difference  of  speed  would  dim- 
inish; and,  if  tbe  car  had  slowed  a  little, 
Everett  would  have  escaped.  The  motor- 
man  testified  that  he  commenced  ringing  good 
and  hard  a  block  away,  and  had  rung,  off 
and  on,  from  the  time  he  was  two  blocks 
away.  If  we  assume  this  distance  to  be 
400  feet,  he  must  have  thus  pursued  Biverett 
for  1,000  feet;  and  during  all  that  time,  ac- 
cording to  his  own  testimony,  Everett  did 
not  look  back,  and  did  not  seem  to  know  that 
he  was  approaching  from  behind.  Several 
witnesses  testified  that,  when  about  40  feet 
away,  a  passenger  called  to  the  motorman 
that,  if  he  did  not  stop,  he  would  kill  the  man. 
After  that  time,  according  to  the  testimony, 
the  car  ran  100  feet-  before  it  struck  the  de- 
ceased. In  fact,  I  cannot  doubt  that,  had  the 
motorman  made  an  honest  effort  to  stop  the 
oar  when  5  feet  away,  Everett  would  not 
have  been  injured.  Even  from  that  point  the 
car  ran  12%  feet  before  it  struck  Everett, 
and,  of  course,  as  soon  as  the  speed  diminish- 
ed the  discrepancy  of  speed  would  be  less.  If 
these  cars  cannot  be  so  bandied,  It  is  crim- 
inal to  allow  their  use  on  the  streets.  1 
think  it  matter  of  common  knowledge  that 
they  can  be.  Now,  could  this  court  say  that 
the  jury  could  not  reasonably  conclude  from 
this  evidence  that,  at  some  point  of  time  when 
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the  injnry  could  baye  been  avoided,  tbe  mo- 
torman  knew,  or  should  bare  known,  that 
Everett  was  unheeding,  and  that  injury  was 
likely  to  result  unless  be  checked  bis  speed? 
Can  we  say,  as  matter  of  law,  that  such  was 
not  the  fact? 

It  baa  been  suggested  that  the  rule  in- 
voked does  not  apply  when  the  person  injured 
is  negligent  at  the  very  time  of  tbe  injury,  aa 
It  is  claimed  Everett  was  here.  I  deny  that 
there  is  any  such  qualification  of  tbe  rule,  be- 
yond this:  that  such  negligence  on  the  part  of 
plaintiff  may  contribute  proximately  to  the 
injury.  In  such  case  tbe  defendant  would 
not  be  the  last  who  had  a  clear  opportunity  to 
avoid  tbe  injury.  If  Everett  did  not  know  of 
bis  peril,  he  had  no  such  opportunity.  If  one 
lies  upon  a  railway  track  to  sleep,  and  is  in- 
jured, bis  negligence  continues  to  the  injury. 
But  the  rule  has  been  held  to  apply  to  such  a 
case.  Williams  v.  Ralbroad  Co.,  72  Cal.  120, 
13  Pac.  219.  On  no  Question  are  the  authori- 
ties more  numerous,  and  I  think  It  will  be 
found  that,  in  a  vast  majority  of  them,  such 
was  tbe  case  as  fully  as  in  tbe  case  at  bar. 
One  who  does  not  know  of  his  danger  does 
not  have  the  last  opportunity  to  avoid  the 
injury.  If  these  views  be  correct,  they  fur- 
nish a  complete  answer  to  the  contention  of 
appellant  that  the  motorman  was  guilty  of  no 
negligence,  and  that  the  accident  was  due 
wholly  to  tbe  negligence  of  the  deceased;  fcH-, 
conceding  gross  negligence  on  the  part  of 
Everett,  in  going  upon  tbe  track  and  con- 
tinuing there  without  looking  back,  still,  if, 
as  we  must  concede  to  the  verdict,  the  motor- 
man  knew,  as  we  must  also  concede,  that  he 
was  Ignorant  of  his  danger,  and  after  such 
knowledge  the  motorman  could,  by  the  use 
of  ordinary  diligence,  have  prevented  the  In- 
Jury,  defendant  is  liable.  I  am  convinced 
that  all  these  propositions  are  established  in 
favor  of  the  verdict,  by  a  clear  preponder- 
ance of  tbe  evidence. 

It  is  really  not  necessary  to  discuss  the  rule 
by  which  the  conduct  of  EJverett  should  be 
tried,  but  I  cannot  permit  the  apparent  claim 
that  the  san-e  rule  which  has  become  crystal- 
Ized  into  a  rule  of  law  in  regard  to  crossings 
of  steam-railway  tracks  applies  here,  to  pass 
unchallenged.  Negligence  is  always  relative 
to  circumstances,  and  the  circumstances  of 
the  two  cases  vary  greatly.  It  is  true,  a  gen- 
eral statement  as  to  the  duty  of  those  using 
the  public  highways  may  be  made  which  will 
Include  all  cases.  AU  such  persons  are  bound 
to  use  ordinary  care  to  avoid  Injuring  others, 
and  to  escape  injury  to  themselves,  and  may 
expect  the  like  care  from  others.  What  con- 
duct this  rule  would  dictate  In  any  given  case 
will  depend  upon  the  special  facts  of  that  case. 
One  has  no  right  to  ol>stnict  unnecessarily  a 
street  car,  but  he  has  no  better  right  to  ob- 
struct any  other  vehicle.  As  to  all,  he  Is 
bound  to  use  tbe  same  diligence  not  to  delay. 
On  the  other  hand,  all  are  bound  to  use  ordi- 
nary care  not  to  obstruct  or  injure  him,  and 
he  may  use  the  street,  relying  upon  such  dili- 


gence on  the  part  of  others,  Includlae  those  in 
charge  of  street  cars.  If  one  weie  to  step 
blindly  Into  the  street,  closely  In  boat  of  a 
push  cart,  and  receive  Injury,  hit  negligence 
would  deprive  him  of  a  right  of  aetion.  It 
was  his  duty  to  look  and  avoid  daagsr.  Tbe 
same  duty,  and  no  other,  rests  upon  him  as  to 
a  street  car;  but  as  tbe  danger  is  greater, 
and  the  condltl(Mis  different,  a  different  degree 
of  diligence  may  be  required.  Tbe  rule  in  re- 
gard to  a  steam  railroad,  requiring  that  a  per- 
son ,  approaching  a  crossing  must  stop,  look, 
and  listen,  hnpUes  that.  If  a  train  Is  bnmi- 
nent,  he  must  stop  until  it  passes.  In  such 
case  It  is  not  expected  that  the  train  will  stop 
for  him,  and  It  would  be  unreasonable  to  re- 
quire it.  Not  BO  as  to  street  cars.  As  a  hy- 
pothetical case,  I  may  state  that  on  Market 
street,  in  San  Francisco,  during  a  portion  of 
every  day,  four  cars  per  minute  pass  on  tbe 
cable  load  any  given  point.  There  are  two- 
other  tracks  upon  the  street  also  operated. 
Tbe  track  is  thronged  with  trucks,  drays,  ex- 
press wagons,  and  other  vehicles.  They  have 
frequent  occasion  to  pass  from  one  side  of  tbe 
street  to  the  other.  It  is  safe  to  say  that  a; 
such  time  such  crossing  generally  stops  a  car 
upon  each  track  of  the  cable  road.  Yet  they 
have  a  right  to  cross,  and  to  drive  on  tbe 
track,  although  a  car  Is  near  at  hand,  and 
wUl  be  required  to  stop.  In  other  words,  tbe 
car  must  beat  Its  way  along,  like  any  other 
vehicle  in  a  crowded  street  Neither  should 
move  so  closely  In  front  of  another  that  a  col- 
U^on  is  likely  to  occur.  All  must  use  ordi- 
nary care  not  to  obstruct  others,  and  all  may- 
rely  upon  tbe  use  of  that  care  on  the  part  of 
others  not  to  Injure  them.  These  considera- 
tions do  not  similarly  affect  a  train  on  a 
steam  railroad,  even  at  the  crossings;  fur 
tbe  train  is  not  expected,  to  wait  for  others  to 
pass,  and  its  velocity  and  momentum  would 
ordinarily  prevent  It.  In  conclusion,  I  wish 
to  say  that.  In  my  (q[>lnlon,  if  a  man  of  ordi- 
nary prudence  in  the  place  of  tbe  motormnu 
would  have  ■  seen  that  perhaps  Everett  was 
not  aware  of  his  danger,  and  that  injury  might 
occiu-  unless  be  stopped  his  car,  then  it  was 
his  duty  to  stop  and  make  sure.  I .  do  not 
think  the  jiny  was  misled  to  the  injurj'  of 
defendant  by  any  instruction  given,  and,  ia 
my  opinion,  the  Jury  was  fully  instructed  iu>- 
on  all  p(rint8  on  which  instructions  were  re- 
quired by  defendants.  Judgment  and  order 
should  be  affirmed. 

We  concur:  BEATTY,  0.  J.;  HENSHAW,  J. 


(US  Cal.  39) 

LEVY  V.  SCOTT,  Sheriff.     (Sac.  96.) 
(Supreme  Court  of  California.     Nov.  21,  1896.) 

PR*UDCt.KNTCoNVETANOE — ChaKOB  OF  FOSSBSalOIT 

—Trustee  fob  Ckbditobs— Conver- 

sios — Evidence. 

1.  A  person  engaged  in  other  business  in  one 

city  bought  a  stock  of  shoes  in  another,  on  the 

recommendation  of  a  friend  on  whose  connael 

he  relied.     He  did  not  quit  his  own  hnsineas  to 
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sire  his  personal  attention  to  the  shoe  trade, 
but  this  was  left  to  his  clerks.  About  two 
weeks  later  he  met  the  former  owner  of  the 
store,  and,  leamiuf?,  bjr  comparison,  that  the 
business  was  not  up  to  its  old  volume,  engared 
him  to  manage  the  business  for  him.  Beld,  that 
there  was  an  unequivocal  and  substantial 
change  of  possession,  following  the  sale. 

2.  A  creditor  of  B.  induced  him  to  satisfy  the 
indebtedness  by  a  bill  of  sale  of  his  stock,  and 
other  creditors  immediately  attached  it.  To 
avoid  litigation,  an  arrangement  was  perfected 
whereby  the  purchasing  creditor  reconveyed  to 
B.,  and,  in  consideration  of  a  release  from  bis 
creditors,  he  in  turn  made  a  bill  of  sale  to 
M.  Beld,  that  the  transaction  was  an  absolute 
sale  to  M.,  though  he  bore  the  relation  of  trus- 
tee to  the  creditors,  and  tha^  a  purchaser  from 
M.  acquired  a  good  title. 

3.  In  an  action  for  the  conversion  of  proper- 
ty, plaintiff  may  show  what  it  would  cost  to 
pnrcnase  in  the  open  market,  and  replace,  the 
property. 

4.  Where  a  sale  of  personal  property  is  at- 
tacke<l  for  fraud,  the  purchaser  should  be  al- 
lowed to  show  all  the  circumstances  connected 
with  the  purchase  and  with  the  payment  of  the 
consideration. 

Department  2.  Appeal  from  superior  coart, 
Fresno  county;   J.  R.  Webb,  Judge. 

Action  by  B.  J.  Levy  a|>aiiist  J.  Scott,  sherUT, 
for  the  conversion  of  property.  From  a  Judg- 
ment In  favor  of  defendant,  and  frcmi  an  order 
denying  plaliitiff  a  new  trial,  plaintiff  appeals. 
Beversed. 

H.  H.  Hotallng,  Samuel  Rosenheim,  Henry 
Aeh,  and  Frank  H.  Short,  for  appellant.  E. 
D.  Edwards  and  J.  P.  Meux,  for  respondent 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  plaintltC  a 
new  triaL  The  action  was  for  the  recovery 
of  certain  property,  or  for  the  value  thereof, 
levied  upon  and  sold  by  the  defendant,  the 
sheriff  of  Fresno  county,  under  a  Judgment 
obtained  by  the  Sussex  Shoe  Company,  a  cor- 
poration, against  Henry  Bruck.  The  Judg- 
ment in  favor  of  defendant,  Scott,  was  ren- 
dered imder  and  in  accordance  with  the  ver- 
dict of  the  Jury. 

Plaintiff  claimed  as  owner.  Defendant's 
contention  was  that  the  property  belonged  to 
Henry  Bruck,  that  plaintiff's  claim  of  owner- 
ship was  simtilated  and  Invalid,  and  that.  In 
any  event,  bis  claim  of  title  was  void  against 
the  Sussex  Shoe  Company^  an  attaching  cred- 
itor of  Henry  Bruck,  for  that  any  sale  of  the 
property  by  which  plaintiff  obtained  title 
thereto  was  not  followed  by  an  Immediate  and 
continued  change  of  possession  thereof,  but 
that  Bruck,  the  original  owner,  continued  In 
possession  and  control  of  the  same.  Appel- 
lant claims  that  the  verdict  of  the  Jury  Is 
against  the  law  and  the  evidence,  and  that 
the  evidence,  uncontradicted,  shows  that  he 
was  the  bona  flde  owner  of  the  property.  Aft- 
er a  painstaking  and  careful  review  of  the 
evidence,  we  have  been  unable  to  discern  any- 
thing upon  which  the  verdict  of  the  Jury  may 
be  legally  supporte<l.  It  is  quite  true  that 
evidences  of  fraud  are  not  left  lying  patent  in 
the  sunlight,  that  fraud  Itself  Is  always  con- 
tealed,  and  that  the  truth  is  to  be  discovered 


more  often  from  circumstances,  from  the  In- 
terests of  the  parties,  and  from  the  Irregulari- 
ties of  the  transaction,  coupled  with  injuty 
worked  to  an  Innocent  party,  rather  than  from 
direct  and  primary  evidence  of  the  fraudu- 
lent contrivance  Itself.  Nevertheless,  the  evi- 
dence of  these  matters,  facts,  and  circum- 
stances, taken  together,  must  amount  to  proof 
of  fraud,  and  not  to  a  mere  suspicion  thereof; 
for  the  presumption  of  the  law,  except  where 
confidential  relations  are  Involved,  is  always 
in  fftTor  of  the  fair  dealing  of  the  parties.  So, 
In  this  case,  while  there  are  circumstances,  In 
and  of  themselves  unusual,  or  perhaps  in  their 
nature  suspicions,— circumstances  upon  which 
respondent  builds  a  somewhat  plausible  "the- 
ory" of  collusion  and  fraud,— these  circumstan- 
ces comport  equally  witli  the  theory  of  honesty 
and  fair  dealing,  and  there  is  nothing  In  them 
inconsistent  with  the  claim  that  the  transac- 
tions of  plaintiff,  from  beginning  to  end,  were 
upright  and  honorable. 

The  following  are  the  facts:  Henry  Bruck 
was  a  retail  boot  and  shoe  dealer  In  the  city 
of  Fresno.  His  business  affairs  becoming  In- 
volred,  A.  lu  Bryan,  president  of  the  A.  L. 
Bryan  Shoe  Oompany,  a  corporation  engaged 
In  the  manufacture  and  sale  of  boots  and 
shoes  at  San  Francisco,  went  to  Fresno,  and 
demanded  of  Brucli  that  he  pay  to  said  com- 
pany the  sum  of  about  $1,000,  then  owing  by 
Bruck  to  that  corporation.  This  was  In  No- 
vember, 1893.  Bruck  was  unable  to  satisfy 
the  claim,  and  Bryan  demanded  and  received 
from  him  a  bill  of  sale  of  the  shoe  store. 
Bruck,  upon  executing  the  bill  of  sale,  left 
the  store,  and  went  to  San  Francisco;  Bryan 
taking  charge  of  it  through  his  own  agents 
and  employ&s.  Here  some  point  Is  made  as 
to  the  character  of  the  paper  executed  by 
Bruck  to  Bryan.  It  is  unnecessary  to  dis- 
cuss its  character,  for,  as  will  hereafter  ap- 
pear, whatever  interest  or  title  was  by  It  con- 
veyed by  Bruck  was  thereafter  by  Bryan  re- 
conveyed  to  him.  Upon  Bryan's  return  to 
San  Francisco,  or  shortly  thereafter,  he  learn- 
ed that  the  Board  of  Trade  of  San  Francisco, 
to  protect  the  Interest  of  some  of  Its  mem- 
bers, who  were  also  creditors  of  Bruck,  bad 
caused  to  be  levied  an  attachment  upon  the 
store  and, goods.  To  avoid  litigation,  uu  ar- 
rangement was  effected  whereby  Bryan  re- 
conveyed  to  Bruck,  and  Bruck,  in  considera- 
tion of  a  release  and  discharge  by  his  San 
Francisco  creditors  of  their  claims  against 
him,  made  to  Mr.  Marvin,  representing  the 
Board  of  Trade,  a  bill  of  sale  of  his  property 
in  the  store.  So  soon  as  this  sale  was  effect- 
ed, Marvin  and  Bryan  notified  Seabiiry  and 
Ostreichei',  the  two  clerks  who  had  been  by 
Bryan  put  In  charge  of  the  business,  that 
they  were  to  continue  in  possession  of  the 
store  as  the  agents  and  clerks  of  Marvin, 
and  the  attachment  upon  the  property  was 
released.  Bryan's  possession  continued  for 
about  a' week,  being  subordinate,  however, 
during  a  part  of  that  time,  to  the  possession 
of  the  sheriff  under  attachment    Ostrelc-her 
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had  been  Bruck's  former  clerk.  His  employ- 
ment was  continued,  and  his  services  during 
that  time  were  paid  for  by  Bryan.  Seabury, 
who  was  in  charge,  was  a  salesman  of  the 
Bryan  Shoe  Company.  He  was  continued 
In  charge  by  Marvin,  with  Ostrelcher  as 
clerk,  and  the  signs  in  and  about  the  store 
were  changed,  to  indicate  that  Marvin  was 
the  owner.  Marvin's  ownership  thus  con- 
tinued for  about  a  week,  during  which  time 
he  was  endeavoring  to  find  a  purchaser  for 
the  business.  This  he  at  last  succeeded  In 
doing,  in  the  person  of  Levy,  the  plaintiff. 
Levy  was  not  a  shoe  merchant,  nor  familiar 
with  the  shoe  business,  but  he  had  an  inti- 
mate friend  in  one  Frank,  who  was  skilled  in 
the  trade,  and  who  had  been  a  former  part- 
ner of  Brack  in  the  business.  FVank,  at  that 
time,  was  in  business  in  Oakland.  Levy's 
business  was  In  San  Francisco.  Levy  was 
induced  to  make  the  purchase  upon  the  rep- 
resentations of  Frank  that  the  business  could 
be  made  profitable,  and  that  Levy  could  have 
the  advantage  of  his  knowledge  and  experi- 
ence In  the  purchase  of  supplies.  Levy 
bought,  taking  an  assignment  of  the  bill  of 
sale  to  Marvin,  and  paying  for  his  purchase 
the  amount  which  the  Board  of  Trade  of  San 
Francisco  had  agreed  to  accept,  viz.  50  per 
cent,  of  the  face  value  of  the  creditor's 
claims.  He  paid  for  his  purchase  in  indorsed 
promissory  notes,  the  obligations  of  which 
he  afterwards  met.  As  soon  as  Levy's  pur- 
chase was  effected,  Marvin  telephoned  to  Sea- 
bury  that  he  had  sold  the  store  to  Levy,  and 
that  Levy  would  come  to  Fresno,  or  send 
somebody  there  the  next  day,  to  take  pos- 
session. This,  in  fact.  Levy  did.  He  sent  one 
Williams,  a  shoe  salesman,  from  San  Fran- 
cisco to  Fresno  the  next  day,  and  himself  fol- 
lowed Williams  to  that  city.  Upon  their  ar- 
rival Seabury  left.  Levy  then  entered  into 
the  actual  custody  and  possession  of  the 
property,  and  put  Williams  and  Ostreicher  to 
work  for  him.  New  signs  were  painted, 
with  his  name  thereon  as  owner.  One  of 
them  was  hung  upon  the  sidewalk,  the  other 
placed  within  the  store.  The  insurance  poli- 
cies were  assigned  to  him.  He  took  out  a 
trader's  license  for  the  conduct  of  the  busi- 
ness, and  gave  his  clerks  instructions  for  the 
management  thereof.  Levy  remained  in 
Fresno  no  longer  than  was  necessary  to 
transact  this  business  and  effect  these  chan- 
ges, seemingly  not  more  than  a  day,  when 
he  returned  to  San  Francisco.  WllHams  eon- 
tinned  working  in  the  store  for  about  ten 
days  or  two  weeks,  when  he  was  discharged 
by  Levy.  During  all  of  this  time  Bruck  was 
not  in  or  about  the  store,  nor,  indeed,  did 
Levy  even  know  him.  About  this  time  Levy 
and  Frank,  who  had  gone  to  an  auction  house 
to  look  over  a  stock  of  boots  and  shoes,  there 
met  Bruck,  who  was  at- that  time  living  In 
San  Francisco.  Frank,  knowing  Bnjck,  hav- 
ing been  a  former  partner  of  his,  made  him 
acquainted  with  Levy.  Levy  asked  Bruck 
about  the  kind  and  character  of  the  business 


done  by  the  store  when  owned  by  him,  and, 
upon  Bruck's  reply,  stated  that  the  volume 
and  character  of  the  business  then  being 
done  were  not  up  to  his  exijectations,  nor 
equal  to  that  done  by  Bruck,  and  told  Bmck, 
who  was  then  out  of  employment,  that.  If  he 
found  nothing  to  do,  and  was  willing  to  go 
back  toFi-esno,  he  would  employ  him.  This 
resulted  in  the  employment  of  Bmck  by  Le- 
vy, and  he  was  sent  down  to  take;  and  did 
take,  the  place  of  Williams.  Bruck  stated 
to  Ostreicher,  upon  entering  the  store,  that 
he  had  been  employed  by  Lievy  in  the  place 
of  Williams.  Thereafter  the  business  was 
conducted  by  Bruck  and  by  Ostreicher,  from 
December,  1893,  until  July,  1894.  In  July, 
1894,  difference  aroee  between  Bruck  and 
Ostreicher,  and  upon  Ostreicher's  representa- 
tions to  Levy  as  to  the  conduct  of  Bruck  in 
relation  to  the  business,  Bruck  was  dischar- 
ged by  Levy,'  who  wrote,  under  cover  to 
Ostreicher,  directions  to  Bruck  to  turn  over 
the  business  to  Ostreicher,  who,  by  the  same 
communication,  was  put  in  charge  thereof. 
Bruck,  on  being  discharged,  went  to  San 
E^ncisco  for  the  twofold  purpose  of  seeking 
another  situation,  and  of  learning  from  Levy 
the  reason  of  his  discharge.  He  was  there 
about  a  week.  His  explanations  seem  to 
have  satisfied  Levy  that  Ostreicher,  and  not 
himself,  was  in  the  wrong,  and  the  result 
was  that  Ostreicher  was  in  turn  discharged 
by  Levy,  and  Bruck  reinstated  in  the  man- 
agement of  aftairs.  To  assist  Bruck  in  the 
management  of  the  business,  a  new  clerk, 
one  Smith,  was  likewise  employed  by  Levy. 
The  business  then  continued  under  this  man- 
agement until  the  8tb  of  the  following  month, 
when  the  Sussex  Shoe  Company,  a  creditor 
of  Bruck,  made  execution  levy  upon  the  store 
and  the  stock,  upon  a  judgment  against 
Bruck  given  the  16th  of  July, -1894,  and  un- 
der this  execution  the  property  was  sold  as 
the  property  of  Bruck.  During  all  of  these 
months,  therefore,  Levy  continued  in  the  un- 
interrupted possession  of  the  property.  The 
clerks  and  managers  of  the  store  at  Fresno 
would  notify  Levy,  or  his  agent,  Frank,  of 
the  goods  required  in  the  business,  and  these 
goods  would  be  purchased  either  by  Frank 
or  by  Levy.  It  to  uncontradicted  that,  dur- 
ing this  time,  Levy  purchased  and  paid  for 
goods  to  a  large  amount,  buying  of  the  mer- 
chants in  San  Francisco,  and  personally  pay- 
ing them  therefor.  The  purchases  so  made 
and  paid  for  by  Levy  amounted  to  between 
$.5,000  and  $6,000.  The  property  was  assess- 
ed to  Levy,  and  the  taxes  paid  by  him  out 
of  the  proceeds  of  the  sales  of  the  business. 
Statements  as  to  the  condition  of  the  busi- 
ness were  made,  sometimes  to  Frank,  and 
sometimes  to  Levy,  by  both  Bruck  and  Os- 
treicher. The  Sussex  Shoe  Company's  claim 
was  for  $914.72.  At  the  time  Le\7  purchas- 
ed the  store  it  contained  goods  which  had 
been  purchased  from  the  Sussex  Shoe  Com- 
pany to  the  amount  of  $244.80.  At  the  time 
of  the  levy  there  were  in  the  store  goods  to 
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the  «movnt  of  1848.75  which  had  been  pur- 
chased by  Lievy  subsequent  to  the  sale  by 
Marvin  to  him,  and  -which  had  never  be- 
longed to  Brack. 

The  first  claim  of  respondent  is  that  the 
evidence  shows  that  the  purchase  by  Lievy 
was  pretended;  that,  in  truth,  Lievy  merely 
advanced  moneys  to  Brack,  which  Brack 
used,  in  the  name  of  Levy,  to  repurchase  bis 
business  from  the  Board  of  Trade;  and  that 
thus  Brack  was,  during  all  of  the  time,  the 
real  owner  of  the  property.  It  Is  next  claim- 
ed that  the  evidence  shows  that  the  sale  to 
Levy,  even  if  it  be  held  to  be  a  sale,  was 
not  followed  by  the  immediate  and  continued 
change  of  possession  necessary  to  validate 
the  sale  against  an  attaching  creditor  of 
Brack.  The  unusual  or  suspicious  circum- 
stances to  which  we  have  adverted,  and  upon 
which  alone  the  first  contention  can  be  bas- 
ed, are  found  in  the  following  facts:  Levy 
did  not  go  to  I'resno  after  his  first  visit,  but 
allowed  the  business  to  be  conducted  by  bis 
clerks  and  by  Bruck,  without  giving  it  im- 
mediate personal  supervision.  But  that  he 
did  this  Is  not  proof  of  fraud,  and  is  not  even 
surprising.  In  view  of  the  further  fact  that 
his  business  was  not  that  of  a  shoe  dealer; 
that  he  had  no  personal  knowledge  of  such 
business;  that  he  bought,  as  It  were,  upon 
speculation,  and  upon  the  recommendation 
of  his  friend,  Frank;  that  Frank  was  famil- 
iar with  the  shoe  business,  and  was  his  trust- 
ed agent  In  the  conduct  of  the  business  af- 
fairs. Moveover,  it  appears  that  Levy  was 
engaged  in  another  and  entirely  different 
business  in  San  Francisco.  It  is  not  easy, 
under  the  circumstances,  to  see  what  good 
his  presence  could  haVe  worked  If  he  had  re- 
peatedly gone  to  Fresno,  and  it  is  not  sur- 
prising, therefore,  that-  he  did  not  go.  There 
Is  also  found  In  the  evidence  a  statement  by 
Ostreicher,  when  asked  who  was  in  charge 
of  the  store,  to  the  following  effect:  "Then 
I  guess  Brack  was  In  charge  of  the  store,  the 
way  it  seems  to  me."  But,  whatever  effect 
is  to  be  given  to  the  guess  of  the  witness,  it 
is  entirely  overcome  by  his  furtha:  state- 
ments and  explanations.  He  says  that,  when 
Bruck  came,  he  stated  that  he  had  made  ar- 
rangements with  Mr.  Levy  to  go  to  work 
for  him  in  that  store,  to  manage  It  for  him; 
that  he  himself,  as  well  as  Brack,  were  both 
employed  and  discharged  by  Levy;  that 
Levy's  signs  were  put  up,  and  the  insurance' 
changed;  that  tlie  bills  that  came  to  the  store 
were  made  out  for  the  most  part  against 
Levy;  that  those  not  made  out  against  Levy 
were  made  out  against  the  name  of  Frank, 
the  purchasing  agent  of  Levy;  that  It  was 
recognized  In  the  wholesale  shoe  trade  that 
Frank  was  conducting  the  business  for  Levy 
as  his  personal  agent.  The  friendship  be- 
tween Frank  and  Brack  is  urged  as  a  sus- 
picious circumstance  to  support  the  theory 
that  the  sale  to  Levy  was  but  colorable,  and 
in  the  Interest  of  Brack  and  Frank.  But  to 
this  It  need  only  be  said  that  there  is  not  the 


slightest  evidence  in  support  of  it,  while  there 
is  overwhelming  evidence  tliat  Levy  put  into 
the  business,  besides  the  purchase  price,  large 
sums  of  money  of  his  own,  and  no  money  be- 
longing to  any  one  else. 

From  what  has  been  said,  it  results  that 
there  is  no  evidence  in  the  case  impeaching 
the  purchase  by  Levy  as  colorable  merely,  or 
showing  that  by  collusion  and  secret  contri- 
vance Bruck  was  tbe  real  owner.  Nor  does 
the  further  claim,  that  the  purchase  by  Levy 
Is  void  because  not  followed  by  an  imme- 
diate and  continuous  change  of  possession, 
find  any  better  support.  That  the  change  of 
possession  in  this  case  was  immediate  is  in- 
contestably  and  indisputably  shown.  Tbe 
continuous  change  which  the  statute  contem- 
plates does  not  demand,  at  the  peril  of 
avoiding  tbe  sale,  that  the  vendor  shall  never 
again,  at  any  time  or  under  any  circumstan- 
ces, be  found  in  tbe  possession  of  the  prop- 
erty sold.  It  does,  however,  require  an  un- 
equivocal and  substantial  change  of  posses- 
sion, so  long  continued  as  to  give  notice  to 
the  world  that  ownership  has  been  parted 
with.  As  Is  said  in  Stevens  v.  Irwin,  15  Cal. 
503:  "The  possession  must  be  continuous; 
not  taken  to  be  surrendered  back  again;  not 
formal,  but  substantial.  But  it  need  not  nec- 
essarily continue  indefinitely  .when  it  is  bona 
fide  and  openly  done,  and  is  kept  for  such  a 
length  of  time  as  to  give  general  advertise- 
ment to  the  status  of  the  property,  and  the 
claim  to  It  by  the  vendee."  The  cases  of  God- 
chaux  V.  Mulford,  26  Cal.  316,  Ford  v.  Cham- 
bers, 28  Cal.  13,  and  Porter  v.  Bucher,  98  Cal. 
454,  33  Fac.  335,  are  to  the  same  efllect.  In 
the  present  case  we  think  that  the  change 
was  fully  sufficient  to  satisfy  the  require- 
ments of  the  statute.  Neither  Bruck  nor 
Levy  had  dealt  with  the  Sussex  Shoe  Com- 
pany from  the  time  when  Levy  purchased  the 
business,  and  no  part  of  the  claim  of  the  Sus- 
sex Shoe  Company  against  Levy,  for  wblcb 
it  procured  Judgment,  was  for  purchases 
made  after  Levy  acquired  ownership  of  the 
business.  It  cannot  be  claimed,  therefore, 
that  the  corporation  was  deceived  Into  giv- 
ing credit  by  the  fact  that  during  part  of  the 
time  Brack  managed  the  business  for  Levy. 

Some  attempt  Is  made  to  attack  the  sale 
by  Bruck  to  Marvin,  and  the  claim  is  made 
that  the  sale  was  not  a  sale,  but  was  a  mere 
assignment  to  Marvin  for  the  benefit  of  cred- 
itors. The  transaction,  however,  was  not  an 
assignment.  It  was  an  absolute  sale.  It  is 
true  that,  as  between  Marvin  and  the  cred- 
itors whom  he  repi-esented,  and  who  had  to 
him  assigned  their  claims,  Marvin  was  a 
trustee,  and  accotmtable  to  them  for  the  dls~ 
position  of  the  money  which  he  might  receive 
by  a  subsequent  sale  of  the  business;  but,  as 
between  MaiTin  and  Brack,  the  transaction 
was  a  simple  sale,  Bruck  selling  out  all  hia 
property  and  interest  In  the  business,  and  re» 
celving  therefor  a  release  of  the  claims  of  all 
of  the  creditors  whom  Marvin  represented. 
If  Marvin,  then,  representing  the  San  Fran- 
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Cisco  creditors  of  Brack,  obtaincfl  from  Bruck 
an  unimpeachable  title,  as,  under  the  evi- 
dence, he  clearly  did.  Levy  In  turn  succeed- 
ed to  that  title.  The  transfers  from  Bruck  to 
Marvin,  and  from  Marvin  to  Levy,  are  both 
supported  by  full  and  valuable  consideration 
paid. 

In  contemplation  of  a  new  trial.  It  should 
be  added  that  the  court  erred  in  refusing  to 
allow  plaintiff  to  prove  what  it  would  cost  to 
purchase  In  open  market  and  replace  the 
property  levied  upon  by  the  sheriff  and  sold. 
€lv.  Ck>de,  I  3336;  Cassin  v.  Marshall,  18 
CaL  689;  Angell  v.  Hopkins,  79  OaL  181,  21 
Pac.  729.  The  court  should  also  have  per- 
mitted the  plaintiff  to  explain  the  custom  of 
the  Board  of  Trade  in  demanding  hidorsed 
notes,  and  all  matters  connected  with  his 
purchase  and  payment  of  the  property.  The 
«xclasion  of  this  evidence,  under  the  circum- 
stances, tended  unjustly  to  place  the  defend- 
ant In  a  false  position  before  the  Jury.  We 
think  the  foregoing  will  remove  any  difficul- 
ties which  may  be  experienced  upon  a  new 
trial  of  the  cause.  Other  alleged  en-ors  pre- 
sented for  consideration  by  plaintiff  have  not, 
therefore,  been  considered;  but,  for  the  fore- 
going reasons,  the  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 


<115  Cal.  67) 

PEOPLE  V.  TARBOX.     (Cr.  179.) 
(Supreme  Court  of  California.     Nov.  24,  1896.) 

t^HIMINAL  Law— FlLINO  OF  lyPOBMATIOW  —  COM- 
MITMENT BT  Maoistkate  —  Waiver  of  Pcbi.io 

ExaMI.VATIO!? — EviDE.NOB — RaPE  —  SUFFICIENCY 

OF  Evidence. 

1.  A  judgment  of  conviction  will  not  be  re- 
versed because  of  an  order  denying  a  motion  to 
set  aside  the  information  on  the  ground  that 
it  was  filed  before  the  record  of  the  preliminary 
examination  or  order  of  commitmeut  had  been 
filed,  where  the  order  of  commitment  had  been 
in  fact  made  and  entered  of  record  by  the  mag- 
istrate. 

2.  Under  Pen.  Code,  S  995,  providing  that  an 
information  mu.st  be  set  aside  where  the  de- 
fendant had  not  been  legally  committed  by  a 
magistrate  before  the  filing  thereof,  the  making 
of  an  order  of  commitment,  and  its  entry  on 
the  docket  of  the  magistrate,  are  sufficient  to 
con.stitute  a  legal  commitment,  which  will  sup- 
port an  information,  though  such  order  is  not 
indorsed  on  the  depositions  returned  into  court 
by  the  magistrate. 

3.  The  constitutional  guaranty  of  a  speedy 
and  public  trial  to  one  charged  with  crime 
(Const,  art.  1,  |  13)  does  not  prevent  the  de- 
fendant from  waiving  his  right  to  n  public  ex- 
amin.ition  before  a  magistrate;  and  he  cannot 
complain  of  an  order  excluding  the  public,  made 
on  his  request,  as  required  by  Pen.  Code,  $  868. 

4.  Proof  of  the  corpus  delicti,  to  authorize  the 
admission  in  evidence  of  statements  made  by 
a  defendant,  need  not  in  any  manner  connect 
him  with  the  commission  of  the  offense. 

5.  In  a  prosccntion  for  the  rape  of  a  girl  un- 
der the  age  of  consent,  where  the  only  evidence 
of  the  corpus  delicti  was  the  fact  of  the  girl's 
pregnancy,  and  the  evidence  offered  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense went  only  to  the  extent  of  showing  his 


possible  opportunity,  without  showing  any  act 
of  impropriety  on  bis  part,  or  excluding  equal 
opportunity  of  others,  the  additional  testimonj- 
of  the  e.Kamining  magistrate  as  to  a  statement 
made  by  defendant,  after  his  arrest,  to  the  ef- 
fect that,  "if  the  girl  went  back  on  him,  he 
would  have  to  take  his  medicine;  there  was  no 
use  denying  it,"— the  witness  being  unable  to 
remember  the  language,  or  what  qualifying 
words  were  used, — is  insnffident  to  sustain  a 
conviction. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

George  Tarbox  was  convicted  of  rape,  and 
appeals  from  the  judgment  and  an  order  deny- 
ing a  new  triaL     Reversed, 


Blackstock  &  Ewing,  for  appellant. 
Gen.  Fitzgerald,  for  the  People. 


Att7. 


HAYNES,  C.  The  defendant  was  prosecut- 
ed upon  an  information  for  the  crime  of  rape, 
alleged  to  have  been  committed,  at  the  county 
of  Ventura,  on  September  28,  1895,  upon  the 
person  of  Sena  Crane,  a  female  under  the  age 
of  14  years,  was  found  guilty  by  the  jnry,  and 
was  sentenced  to  Imprisonment  in  the  state's 
prison  for  the  term  of  seven  years.  From 
that  judgment,  and  from  an  order  denying  bis 
motion  for  a  new  trial,  he  appeals. 

The  information  upon  which  he  was  tried 
was  filed  in  the  superior  court  on  March  9, 
1896,  and  the  depositions,  transcript,  and  or- 
der of  commitment  were  not  returned  to  the 
superior  court  by  the  examining  ma^strate 
until  March  10,  1896.  Upon  his  arraignment 
the  defendant  moved  to  set  aside  the  infomoa- 
tion,  upon  the  ground  that  It  was  filed  before 
any  commitment,  deposition,  or  other  record 
showing  that  he  had  had  a  preliminaiy  exam- 
Inatton,  had  been  returned  or  filed  In  said 
court,  and  upon  the  further  ground  that  no 
order  of  commitment  was  indorsed  upon  the 
depositions  afterwards  returned.  Said  motion 
was  denied,  and  the  defendant  excepted. 
Good  practice  requires  that  the  return  of  Uw 
examining  magistrate  should  be  made  and 
filed  before  the  Information  is  filed,  but  we  are 
not  prepared  to  say  that  the  filing  of  the  in- 
formation after  the  examination  was  had. 
and  the  order  holding  the  defendant  to  answer 
was  In  fact  made,  was  more  than  an  irregular- 
ity, which  would  not  justify  a  reversal  of  the 
judgment  where  It  does  not  appear  that  it  af- 
fected any  substantial  right  of  the  defendant. 
'Section  1258  of  the  Penal  Code  provides: 
"After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors 
or  defects,  or  to  exceptions,  which  do  not  af- 
fect the  substantial  rights  of  the  parties." 

Section  995  of  the  Penal  Code  specitles  two 
grounds  upon  which  an  Information  mnst  be 
set  aside  upon  the  defendant's  motion:  "(H 
That  before  the  filing  thereof  the  defendant 
had  not  been  legally  committed  by  a  magis- 
trate. (2)  That  it  was  not  subscribed  by  the 
district  attorney  of  the  county."  The  ques- 
tion arising  under  the  first  subdivision  above 
stated  is,  when  is  the  defendant  legally  corn- 
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mitted?  We  think  that  occurs  when  the 
magistrate  has  acted  Jtidlclally,  and  has  made 
and  signed  the  order  of  commitment  Ills  Jn- 
diclal  fmjctlons  then  cease,  and  the  return  of 
the  depositions  and  order  of  commitment  is  a 
mere  ministerial  duty.  In  People  v.  Wallace, 
94  Cal.  499,  29  Pac  950,  It  was  said:  "It  is 
doubtless  true  that  the  order  holding  to  an- 
swer must  be  In  writing;  but  when,  as  a  re- 
sult of  an  examination,  such  an  order  has  in 
fact  been  made  and  entered  upon  the  doclcet 
of  the  Justice,  it  would  seem  that  no  further 
action  on  his  part  is  necessary  to  authorize  the 
district  attorney  to  file  an  information  against 
the  defendant  for  the  offense  named  in  the  or- 
der." In  that  case— as  in  the  case  at  bar— the 
order  holding  the  defendant -to  answer  before 
the  superior  court  was  entered  upon  the  Jus- 
tice's docket,  but  was  not  indorsed  upon  the 
complaint  or  depositions^ 

It  was  also  specified,  as  an  additional  ground 
of  said  motion,  that  the  defendant  was  not 
accorded  his  right  to  a  public  examination  be- 
fore the  magistrate,  because  the  examination 
was  held  with  closed  doors,  all  persons  being 
excluded  except  the  defendant,  his  attorneys, 
the  prosecuting  attorney,  the  reporter,  and  the 
witness  under  examination.  The  order  of  ex- 
clusion was  made  at  defendant's  request  Sec- 
tion 868  of  the  Penal  Code  provides:  "The 
magistrate  must  also,  upon  the  request  of  the 
defendant,  exdude  from  the  examination  ev- 
ery person  except  bis  clerk,  the  prosecutor  and 
his  counsel,  the  attorney  general,  the  district 
attorney  of  the  county,  the  defendant  and  his 
counsel,  and  the  officer  having  the  defendant 
In  custody."  It  Is  argued,  however,  that  the 
defendant  had  no  power  to  waive  the  provi- 
sions of  section  13,  of  article  1,  of  the  constitu- 
tion, which  provides:  "In  criminal,  prosecu- 
tions, in  any  court  whatever,  the  party  ac- 
cuse shall  have  the  right  to  a  speedy  and  pub- 
lic trial."  In  People  v.  SwafCord,  65  Cal.  223, 
3  Pac.  809,  an  order  of  exclusion  was  sustain- 
ed. The  record  being  silent,  it  was  assumed 
that  the  defendant  assented  to  or  demanded 
the  order.  That  cause  was  reviewed  and  ma- 
terially qualified  In  People  v.  Hartman,  103 
Cal.  245,  37  Pac.  153,  and  upon  that  case  ap- 
pellant relies  to  sustain  his  contention.  But 
People  V.  Hartman  Is  not  in  point.  Not  only 
was  the  order  of  exclusion  in  that  case  made 
against  the  objection  of  the  defendant,  but,  as 
was  there  held,  there  is  no  provision  of  the 
Code  relating  to  or  authorizing  such  exclusion 
during  the  trial  in  the  superior  court.  There 
can  be  no  question  that  a  defendant  has  the 
"right"  to  a  public  examination  before  the  com- 
mitting magistrate;  but,  under  the  provisions 
of  the  Penal  Code  above  quoted,  he  may  waive 
that  right  whenever  he  deems  it  to  his  interest 
to  do  so. 

Appellant  further  contends  that  the  court 
erred  in  receiving  the  testimony  of  Prank  Ho- 
bart,  the  committing  magistrate,  touching 
statements  alleged  to  have  been  made  by  the 
defendant  after  his  arrest  and  before  his  ex- 
nmloatlon.  The  objection  to  this  testimony 
v.46p.no.l2— 57 


was  that  the  corpus  delicti  had  not  been  showu 
at  tlie  time  It  was  received,  or  at  all.  The  tes- 
timony of  the  medical  witness  was  that  on 
March  6,  1886,  he  made  an  examination  of 
Sena  Crane,  that  he  believed  her  to  be  then 
pregnant,  and  that  she  was  then  advanced 
in  pregnancy  atx>ut  4%  months;  and  it  was 
shown  by  the  testimony  of  her  father  and 
mother  that  she  became  14  years  of  age  oa 
February  3, 1896.  As  the  pregnancy  had  its  In- 
ception before  she  had  attained  the  age  of  con- 
sent, the  fact  that  the  crime  of  rape  had  been 
committed  by  some  one  was  shown,  and  de- 
fendant's objection  was  therefore  not  well  tak- 
en. Proof  of  the  coi-pus  delicti  need  not  in 
any  manner  connect  the  defendant  with  Its 
commission. 

It  is  specified,  among  the  grounds  of  de- 
fendant's motion  ipr  a  new  trial,  that  the 
verdict  is  contrary  to  the  evidence  in  sev- 
eral particulars:  (1)  That 'it  was  not  shown 
that  the  offense  was  committed  within  the 
covmty  of  Ventura.  (2)  That  it  was  not -shown 
that  Send  was  not  the  wife  of  the  defendant 
at  the  time  of  the  commission  of  the  alleged 
offense.  (3)  That  it  was  not  shown  that  the 
defendant  committed  the  alleged  ofTense.  The 
evidence  upon  the  first  and  second  points  was 
t&T  from  being  satisfactory;  but,  it  no  other 
ground  existed  for  granting  a  new  trial,  it 
should  have  been  granted  upon  the  ground 
last  stated.  The  only  evidence  that  a  rape 
had  been  committed  upon  the  person  of  Sena 
Crane  was  the  fact  of  her  pregnancy;  and  the 
only  evidence,  aside  from  the  alleged  admis- 
sion of  defendant,  testified  to  by  the  examin- 
ing magistrate,  tending  to  connect  the  defend- 
ant with  its  commission  was  the  fact  that  for 
about  a  year  he  had  been  in  partnership  with 
Sena's  father  In  the  butchering  business;  that 
dnrbig  that  time  he  lived  with  Crane's  family, 
which  consisted  of  Mr.  and  Mrs.  Crane  and 
their  six  children  apd  Mrs.  Crane's  father; 
that  Sena  sometimes  rode  with  the  defendant 
on  the  wagon  used  In  his  business,  and  some- 
times attended  social  gatherings  with  the  de- 
fendant; but  no  act  of  impropriety  was  at  any 
time  discovered  in  defendant's  conduct  Thus 
far  the  evidence  only  showed  a  possible  oppor- 
timity  for  the  commission  of  the  offense  by  the 
defendant,  but  did  not  exclude  similar  op- 
portunities by  others.  If  the  evidence  had 
stopped  there,  it  is  clear  that  there  could  have 
been  no  conviction;  for  the  opportunity  to  com- 
mit an  offense  can  have  no  weight  apart  from 
other  circumstances,  unless  It  excludes  all  rea- 
sonable opportunity  for  its  commission  by  an- 
other, and,  standing  alone,  is  insufficient  to 
sustain  a  conviction.  In  this  state  of  the  evi- 
dence the  prosecution  called  Frank  Hobart, 
the  Justice  of  the  peace  before  whom  the  de- 
fendant was  brought  upon  being  arrested,  and 
asked  him  whether  the  defendant  made  any 
statements  to  him,  and  the  witness  replied  as 
follows:  "He  wanted  to  know  if  I  could  give 
him  an  order  to  see  the  girl.  I  told  him,  'No.' 
He  said,  if  the  girl  went  back  on  him,  he 
would  have  to  take  his  medicine;   there  was 
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no  use  denying  it.  And  Just  what  one  he  used 
to  qualify,  just  what  he  meant,  Is  more  than 
I  fan  remember,— whether  It  was  to  deny  the 
■  case,  deny  the  charge,  deny  the  act,  or  what 
the  word  was."  The  district  attorney:  "State 
what  was  said,— not  what  you  remember.  A. 
It  is  no  use  denying  it."  Upon  cross-examina- 
tion he  was  asked:  "You  say,  'No  use  to  deny 
it.'  You  say  you  don't  know  what  he  meant 
then?  A.  I  don't  know;  I  know  the  im- 
pression made  upon  my  mind."  The  consta- 
ble, Frank  Tryce,  was  present  during  said  con- 
versation, and  was  examined  by  the  prosecu- 
tion, and  testified,  in  substance,  that  he  heard 
the  defendant  ask  for  an  order  to  see  the  girl ; 
that  defendani  said  something  else,  but  he 
could  not  state  It;  that  the  other  part  he  could 
not  remember,  "only  by  Judge  Hobart  bring- 
ing It  to  my  mind,  speaking  about  it."  Upon 
cross-examination  he  testified,  in  substance, 
that  Hobart  wanted  to  know  if  the  witness  un- 
derstood it  as  he  did ;  that  they  did  not  under- 
stand it  alike;  that  nothing  was  said  by  the 
defendant  with  reference  to  his  guilt  or  Inno- 
cence; that  defendant  did  not  intimate  that 
he  was  guilty;  that  Hobart  asked  witness 
how  he  understood  the  conversation  with  de- 
fendant, and  the  witness  replied:  "I  told  him 
as  I  understood  it.  Q.  What  was  the  occasion 
when  he  said  whatever  he  did  say?  A.  Yes; 
he  said  something.  He  said  he  didn't  believe 
that  the  girl  had  sworn  to  that  complaint  un- 
til he  had  seen  it.  Q.  That  was  the  reason 
he  wanted  to  see  it?  A.  Yes,  sir."  The  girl, 
Sena,  refused  to  be  sworn,  and  no  other  evi- 
dence was  given  tending  to  show  defendant's 
guilt.    The  defendant  offered  no  evidence. 

The  testimony  in  chief  of  the  witness  Ho- 
bart, as  well  as  the  testimony  of  Tryce, 
shows  that  he  (Hobart)  failed  to  remember 
some  material  part  of  the  defendant's  state- 
ment. He  could  not  tell  "whether  it  was 
to  deny  the  case,  deny  the  charge,  deny  the 
act,  or  what  the  word  was."  It  is  well  set- 
tled that  the  witness  may  testify  to  a  part 
of  an  entire  conversation.  If  he  heard  only 
a  part,  and  such  part  appears  to  be  com- 
plete and  intelligible;  but  if  the  witness  Is 
unable  to  state-  what  he  heard,  and  especial- 
ly where  the  witness  states  that  the  word  or 
the  part  he  fails  to  remember  was  used  to 
qualify  something,  or  was  essential  to  an 
understanding  of  the  meaning  of  the  part 
given,  such  testimony  is  not  sufficient  to 
Justify  a  verdict  of  guilty.  The  witness 
said:  "And  just  what  one  he  used  to  qual- 
ify. Just  what  he  meant,  is  more  than  I  can 
remember."  He  could  only  arrive  at  the 
meaning  of  the  defendant  from  the  words 
he  used,  and  if,  from  a  consciousness  that 
some  word  or  expression  which  formed  part 
of  the  statement  had  escaped  his  recollec- 
tion, he  felt  bound  to  declare  that  "Just  what 
he  meant  is  more  than  I  can  remember," 
it  was  obviously  Impossible  for  the  Jury  to 
supply  his  want  of  recollection,  and  ascer- 
tain what  the  defendant  in  fact  said  or 
meant.     "With  respect  to  all  verbal  admis- 


sions, it  may  be  observed  that  they  ought 
to  be  received  with  great  caution."  1  GreenL 
Ev.  g  200.  "In  the  proof  of  confessions,  as 
in  the  case  of  adniissiona  In  civil  cases,  the 
whole  of  what  the  prisoner  said  on  the  sub- 
ject at  the  time  of  making  the  confession 
should  be  taken  together.  This  rule  is  the 
dictate  of  reason  as  well  as  bnmanity."  Id. 
S  218.  In  People  v.  Gelabert,  39  Cal.  6(13. 
the  alleged  confession  was  made  partly  in 
Spanish,  and  partly  in  broken  English,  and 
the  witness  stated  that  he  did  not  under- 
stand all  that  the  prisoner  said  in  Spanish. 
He  was  permitted  to  testify  to  the  allege<l 
confession  against  defendant's  objection. 
Upon  appeal  the  Judgment  was  reversed. 
the  court,  by  Wallace,  J.,  saying:  "Here  It 
is  certain  that  to  some  extent  the  witness 
failed  to  comprehend  all  that  the  prisoner 
said.  How  Important  the  portion  not  under- 
stood may  have  been  we  cannot  know.  It 
might  have,  if  correctly  and  fully  detailed, 
relieved  the  prisoner  from  the  serioos  con- 
tradiction which,  as  here  given,  it  fixed  up- 
on htm."  In  People  v.  Keith,  50  Cal.  139,  it 
was  said:  "The  witness  Rosenberg  testified 
to  only  a  portion  of  the  conversation  in 
which  the  defendant  q,dmitted  the  homicide; 
and,  standing  alone,  the  evidence  of  a  pan 
of  the  conversation  would  have  been  inad- 
missible." 

No  objection  was  made  to  the  introduc- 
tion of  the  evidence  here  under  considera- 
tion, nor  was  any  motion  made  to  strike  it 
out;  and  whether  such  objection  or  motion 
should  have  been  sustained,  If  it  had  been 
made,  need  not  be  considered  or  decided, 
inasmuch  as,  upon  another  tilal,  such  other 
or  additional  evidence  may  be  produced  a? 
to  make  its  consideration  unnecessarv. 
What  we  now  decide  is  that  the  evidence, 
consisting  of  the  alleged  admissions  of-  tliv 
defendant,  is  not  sufficient  to  overcome  the 
presumption  of  the  defendant's  innocence, 
and  therefore  insufficient  to  Justify  the  ver- 
dict of  the  Jury.  The  Judgment  and  ortler 
appealed  from  should  be  reversed,  and  a 
new  trial  granted. 

We  concur:    SEARLS,  C;   BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  granted. 

McFARLAND,  J.  I  concur  in  the  Judg- 
ment of  reversal,  although  I  am  not  as  en- 
tirely clear  that  it  is  correct  as  I  would  like 
to  be.  I  am  the  more  inclined  to  concur 
because  it  seems  likely  that  the  Jury  emv 
neously  based  their  verdict  more  upon  tlu- 
circumstance  that  neither  the  prosecntin;; 
witness  nor  the  appellant  testified  than  ap«.iu 
the  sufficiency  of  the  evidence  actually  in- 
troduced. The  girl  may  have  refused  t" 
testify  because  she  could  not  truthfully  in- 
criminate the  appellant;    and,  as  to  a  de- 
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fendant  in  a  criminal  action,  under  the  Code, 
■"Ills  n^lect  or  refusal  to  be  a  witness  can- 
not in  any  mantier  prejudice  bim  nor  be 
used  against  him  on  the  trial  or  proceeding." 


(115  Cal.  130 
THOMAS  T.  PACIFIC  BEACH  CO.    (I*  A. 

111.) 
{Supreme  Court  of  California.    Nov.  30,  1896.) 
Limitation  ok  Actions  —  Breach  op  Conthaot 

TO  CONVBT— ImPUBD  PROMISE— DEMAND  FOR 

Deed— Accrual  of  Cause  of  Action. 

1.  An  action  by  a  Tcndee  of  land,  to  recover 
the  purchase  price  on  the  ground  of  the  failure 
of  the  vendor  tc  convey,  is  not,  in  the  absence 
of  any  stipulation  in  the  contract  for  repayment, 
an  action  founded  on  contract  in  writing,  with- 
in the  meaning  of  Code  Civ.  Proc.  S  337,  provid- 
ing that  such  actions  may  t>e  brought  in  four 
years. 

2.  Such  action  must  be  regarded  as  an  action 
of  implied  assumpsit  npon  the  breach  of  the  con- 
tract to  convey,  within  the  provisions  of  Code 
Civ.  Proc.  i  339,  subd.  1,  requiring  actions 
founded  on  contracts  not  in  writing  to  be 
brought  within  two  years. 

3.  Plaintiff  contracted  for  the  purchase  of 
real  estate  on  a  part  cash  payment  and  balance 
on  time,  the  last  payment  being  duo  in  Decem- 
ber, 1888.  It  was  stipulated  that,  upon  such 
payments  being  made,  the  defendant  would 
convey  on  demand.  Subsequently,  before  the 
last  payment  became  due,  defendant  offered  to 
accept  a  certain  sum  in  full  of  all  demands  for 
principal  and  interest  Held  that,  as  the  modifi- 
cation thus  made  in  tne  contract  entitled  plain- 
tiff to  his  deed  upon  the  payment  of  the  sum 
agreed  upon  without  demand,  his  cause  of  ac- 
tion for  the  failure  of  defendant  to  convey 
must  be  regarded  as  accming  at  that  time. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;   George  Ptiterbaugh,  Judge. 

Action  by  B.  A.  Thomas  against  the  Pacific 
Beach  Company.  A  demurrer  to  the  com- 
plaint having  been  oveiTuled,  the  defendant 
appeals.     Reversed. 

McDonald  &  McDonald,  for  appellant. 
Hunsaker  &  Stevens  and  Henry  J.  Stevens, 
for  respondent. 

VAN  FLEET,  J.  The  single  question  in- 
volved in  this  appeal  Is  whether  the  action 
Is  barred  by  the  statute  of  limitations,  and 
the  question  arises  upon  the  face  of  the 
complaint  under  the  demurrer  Interposed. 
The  action,  which  was  commenced  Septem- 
ber 24,  1894,  is  to  recover  back,  with  inter- 
est, the  purchase  money  paid  by  plaintiff  to 
defendant  under  five  several  contracts  of 
even  date  for  the  conveyance  of  land.  Each 
contract  covers  a  separate  parcel  or  lot  of 
land,  and  each  Is  counted  upon  In  a  separate 
count.  The  five  counts  are  identical  in  aver- 
ment, excepting  only  In  the  description  of 
the  lot  and  price  to  be  paid,  and  the' first 
will  serve  as  a  type  of  aU.  Its  substance 
Is:  That  on  the  12th  day  of  December,  1887, 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  by  the  terms  of  which  defend- 
ant agreed  to  sell  to  plaintiff  lot  11,  in  block 
358,  of  Pacific  Beach,  for  $300,  with  inter- 
est on  deferred  payments  at  10  per  cent. 


per  annum,  payable,  $167  at  the  date  of . 
agreement,  $166  and  Interest  June  12,  1888, 
and  $167  and  Interest  December  12,  1888; 
and  that  In  consideration  of  the  making  of 
such  payments  the  defendant  would  exe- 
cute to  plaintiff,  opon  his  demand,  a  grant 
deed  conveying  the  land  described.  That 
plaintiff  made  the  first  two  payments  as 
stipulated.  That  thereafter,  on  or  about  Oc- 
tober 10,  1888,  defendant  agi-eed  with  plain- 
tiff, In  consideration  of  the  payment  by  the 
latter  on  that  date,  and  before  the  maturity 
of  the  third  and  last  payment  under  the 
contract,  of  the  sum  of  $171.60,  to  accept 
such  sum  in  full  discharge  of  said  third  pay- 
ment, principal  and  Interest,  "and  in  full 
performance  by  plaintiff  of  his  part  of  said 
contract  first  set  forth;  and  thereupon,  pur- 
suant to  said  subsequent  agreement,  plain- 
tiff paid  to  defendant  said  sum  of  $171.60, 
and  defendant  accepted  the  same  in  full 
payment  and  performance  by  plaintiff  of 
his  part  of  said  contract."  That  thereafter, 
in  September,  1891,  plaintiff  demanded  a 
deed  according  to  the  terms  of  the  contract, 
which  defendant  has  failed,  neglected,  and 
refused  to  make;  and  that  on  the  7th  day 
of  October,  1893,  plaintiff  demanded  of  de- 
fendant the  repayment  of  the  amount  paid 
under  the  contract,  and  offered  to  restore 
to  defendant  everything  of  value  received 
thereunder,  which  offer  defendant  refused; 
and  that  no  part  of  said  sum  or  the  Interest 
has  been  repaid.  The  position  of  respond- 
ent Is  that  the  action  is  one  in  the  nature  of 
special  assumpsit  upon  a  "contract,  obliga- 
tion or  liability  founded  upon  an  Instru- 
ment In  writing,  executed  In  this  state," 
within  section  337.  Code  Civ.  Proc,  and 
could  be  brought  any  time  within  the  four 
years'  limitation  therein  prescribed  after  the 
right  accrued.  Appellant's  contention,  on 
the  other  hand,  Is  that  the  action  Is  not  one 
founded  upon  the  writing  within  the  last 
section,  but  is  Implied  assumpsit  upon  the 
defendant's  breach  of  the  written  contract 
to  convey,  for  recovery  of  the  purchase 
money  paid,  and  Is  subject  to  the  bar  of  sub- 
division 1  of  section  339  of  said  Code,  which 
requires  the  action  to  be  brought  within  two 
years. 

Is  the  action  ui)on  an  obligation  founded 
upon  an  Instrument  In  writing,  within  the 
Intent  of  section  337?  The  language  of  this 
section  has  been  construed  as  having  refer- 
ence to  actions  to  recover  upon  an  obliga- 
tion or  liability  created  by  some  express 
promise  or  stipulation  in  the  written  Instru- 
ment, and  not  to  actlcHis  on  such  objections 
as  merely  spring  frpm  or  grow  out  thereof 
In  some  less  Immediate  way.  The  mean- 
ing of  the  statute  was  first  considered  by 
this  court  in  Chlpman  v.  Morrill,  20  Cal.  130. 
That  was  an  action  for  contribution  by  one 
of  three  makers  of  a  Joint  promissory  note, 
who  had  paid  the  whole  of  a  Judgment  re- 
covered thereon.  The  action  was  brought 
upon  the  theory  that  It  was  within  the  foiu>' 


Digitized  by 


Google 


900 


46  PACIFIC  HEPORTBK. 


(CftL 


yean  limitation,  ta  being  npon  a  liability 
founded  upon  the  written  InstTument,— the 
note.  This  theory  was  held  to  be  erroneous, 
the  court  saying:  "The  statute  provides  that 
'an  action  npon  any  contract,  obligation  or 
liability  founded  upon  an  instrument  of 
writing,'  except  In  certain  designated  cases, 
shall  be  commenced  within  four  years,  and 
an  action  ux>on  a  contract,  obligation,  or  lia- 
bility not  thus  founded,  with  certain  excep- 
tions, shall  be  commenced  within  two  years. 
The  question  is  whether  the  present  action 
Is,  in  the  meaning  of  the  statute,  'founded 
upon  an  Instrument  of  writing.*  Our  con- 
clusion Is  that  It  is  not  (bus  founded;  that 
the  statute,  by  the  language  in  question,  re- 
fers to  contracts,  obligations,  or  liabilities 
resting  in  or  growing  out  of  written  con- 
tracts, not  remotely  or  ultimately,  but  im- 
mediately,—that  is,  to  such  contracts,  obli- 
gations, or  liabilities  as  arise  from  instru- 
ments of  writing,  executed  by  the  parties 
who  are  sought  to  be  charged.  In  favor  of 
those  who  seelc  to  enforce  the  contracts, 
obligations,  or  liabilities.  The  construction 
would  be  the  same  if  the  word  'founded' 
were  omitted,  and  the  statute  read,  'upon 
any  contract,  obligation  or  liability  uiK»n  an 
instrument  In  writing.'  "  In  the  recent  case 
of  McCarthy  v.  Water  Co.  (Cal.)  43  Pac.  956, 
959,  an  action  was  brotight  against  a  cor- 
poration by  one  of  its  directors  for  serv- 
ices rendered  by  him  as  superintendent,  un- 
der a  resolution  of  the  board  of  directors, 
which  provided  for  his  appointment,  but  did 
not  fix  any  compen.sation.  It  was  contend- 
ed that  the  resolution  constituted  an  Instru- 
ment in  writing,  and  that  the  action,  being 
upon  a  liability  growing  out  of  and  founded 
thereon,  T#as  within  the  four-years  limita- 
tion. "But,"  say  the  court  in  that  case,  "a 
cause  of  action  is  not  upon  a  contract  found- 
ed upon  an  Instrument  in  writing,  within 
the  meaning  of  the  Code,  merely  because  It 
is  In  some  way  remotely  or  indirectly  con- 
nected with  such  an  instrument,  or  because 
.the  instrument  would  be  a  Unlc  in  the  chain 
of  evidence  establishing  the  cause  of  action. 
In  order  to  be  founded  upon  an  instrument 
in  writing,  the  Instrument  must  itself  con- 
tain a  contract  to  do  the  thing  for  the  non- 
performance of  which  the  action  Is  brought." 
And  the  court  cite  with  approval  the  case  of 
Chlpman  v.  lilorrlll,  supra.  Bee,  also,  Lat- 
tin  V.  Gillette.  ^  Oal.  317,  30  Pac.  645.  Ap- 
plying this  construction  In  the  present  case, 
and  we  are  of  opinion  that  the  action  can- 
not be  said  to  be  founded  upon  the  written 
contract,  within  the  meaning  of  the  statute. 
There  is  In  this  contract.no  express  stipula- 
tion or  agreement  to  do  the  thing  which  the 
action  seeks  to  enforce.  The  contract  was 
to  convey  the  title  upon  payment  of  the 
price,  but  tbere  is  no  agreement  to  repay 
in  default  of  such  conveyance.  The  action 
Is  to  recover  the  money  so  paid,  by  reason 
of  a  refusal  to  convey,  and  Is  necessarily 
based  upon  the  Implied  promise  of  the  gran- 


tor that  It  would  so  repay  the  money  in  de- 
fault of  mailing  title.  In  Turner  v.  .Reyn- 
olds, 81  Cal.  214,  22  Pac.  546,  cited  by  re- 
spondent, tbere  was  an  express  promise  to 
pay  back  the  money  should  the  title  prove 
bad.  Had  there  been  such  promise  In  the 
present  contract,  the  action  would  present 
an  instance  of  an  action  upon  a  "contract, 
obligation  or  liability  founded  upon  an  In- 
strument In  writing."  Actions  of  the  char- 
acter of  the  one  at  bar  have  been  uniformly 
treated  as  actions  resting  In  implied  assump- 
sit as  for  money  had  and  received  (Joyce  v. 
Shafer.  97  Cal.  335,  32  Pac.  320;  Shively  v 
Water  Co.,  99  Cal.  239,  33  Pac.  848);  and, 
under  the  facts  alleged,  we  think  this  case 
must  be  so  regarded  and  as  governed  by  the 
two-years  limitation  prescribed  by  subdivision 
1  of  section  339. 

Such  being  the  nature  of  the  action,  it  re- 
mains to  be  determined  when  the  plaintiffs 
right  accrued.  It  was  held  in  Chatfield  v. 
WilUams,  85  Cal.  518,  24  Pac.  839,  that,  un- 
der a  contract  to  convey  land,  no  demand 
for  a  deed  or  for  the  return  of  the  purchase 
money  is  necessary  to  perfect  the  right  of 
the  vendee  to  sue  for  the  recovery  of  the 
money  for  default  in  making  the  convey- 
ance. It  would  follow,  then,  that  the  right 
of  action  would  accrue  at  the  date  of  the 
last  payment,  and  the  statute  of  limitations 
would  run  from  that  time.  Respondent  con- 
tends, however,  that  this  case  Is  not  within 
the  rule  there  announced,  'for  the  reason 
that  tbere  was  not  in  the  contract  there 
sued  upon  the  express  stipulation  for  a  de- 
mand found  in  the  contract  in  suit;  that  un- 
der this  agreement  a  demand  was  thus  made 
a  condition  precedent,  and,  the  suit  having 
been  commenced  within  due  time  after  the 
making  of  such  demand,  the  action  is  not 
barred.  But  while  the  original  contract  did 
contain  such  provision,  it  is  alleged  In  the 
complaint  that  by  a  subsequent  agreement 
between  the  parties  the  plaintiff  paid,  and 
defendant  received,  the  sum  of  $170.60, '"in 
full  performance  by  plaintiff  of  his  psirt  of 
said  contract."  It  was  competent  for  the 
parties  to  thus  alter  their  original  agree- 
ment, and  we  think  the  effect  of  such  modi- 
fication was  to  entitle  plaintiff  to  his  deed 
immediately  upon  payment  and  receipt  of 
the  money  so  stipulated  to  be  received,  with- 
out further  act  or  demand  on  his  part.  Con- 
ceding, therefore,  that  the  contract  as  orig- 
inally entered  Into  would  not  be  within  the 
doctrine  of  Chatfield  v.  Williams,  the  plain- 
tiff, under  the  facts  alleged.  Is  In  no  better 
situation. 

But.  moreover,  assiuning,  as  contended  by 
respondent,  that  the  modification  In  ques- 
tion did  not  obviate  the  necessity  of  demand, 
and  we  must  yet  hold  the  action  too  late. 
Where  a  party's  right  to  sue  depends  for 
Its  perfection  solely  upon  the  necessity  of  a 
demand  by  hiji  to  put  his  adversary  in  de- 
fault, he  cannot  indefinitely  and  unneces- 
sarily extend  the  bar  of  the  statute  by  de- 
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ferrlng  such  demand,  but  must  make  It 
■within  a  reasonable  time.  Palmer  t.  Palm- 
er, 36  Mich.  404;  Hintrager  v.  Traut,  09 
Iowa.  746,  27  N.  W.  807;  Steele's  Adm'r  v. 
Steele.  25  Pa.  St.  154;  Bills  v.  Mining  Co., 
106  Cal.  9,  89  Pac.  43.  What  Is  deemed  a 
reasonable  time  has  been  uniformly  held  to 
be  a  period  coincident  with  that  provided  In 
the  statute  of  limitations  for  barring  the  ac- 
tion. See  cases  above  cited;  Bnsw.  14m. 
S  159;  Wood,  Um.  {  125;  Ang.  Llm.  {  96. 
As  we  have  seen,  the  action  Is  governed  by 
the  two-years  limitation,  and  the  demand 
was  not  made  until  more  than  that  time  had 
elapsed,  and  therefore  too  late  to  conserve 
plalntlfTs  right.  The  demurrer  should, 
therefore,  have  been  sustained.  Judgment 
and  order  reversed,  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  to 
the  complaint 

We    concur:     GAROUTTB,    J.;     HAERI- 

soN,  J.;  McpAri^and,  J. 

I  dissent:    TEtSFUE,  T. 


(US  Cal.  X) 

GUILD  GOIiD-MIN.  CO.  v.  MASON.    (Sac. 

119.) 
(Supreme  Court  of  California.  Nov.  27,  1896.) 
Contract— Redcctios  op  Oke. 
Where  the  contract  for  reducing  mineral 
ores  does  not  dequire  any  specific  percentage  of 
the  assay  value  of  the  ore  to  be  extracted,  the 
person  by  whom  the  ore  is  to  be  reduced  is  not, 
in  the  absence  of  negligence,  liable  tor  the 
amount  of  mineral  left  in  the  tailings. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty;  G.  W.  Nlcol,  Judge. 

Action  by  the  Guild  Gold-Mining  Company 
against  Lysander  Mason.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

P.  P.  Otis,  C.  E.  AnuAi,  and  J.  W.  Wiley, 
for  aitpellant.  Goodwin  &  Goodwin,  for.  re- 
spondent. 

HAXNES,  0.  Appellant  Is  the  owner  of  a 
gold  mine  In  Tuolumne  county,  and  respondent 
owns  and  operates  chlorination  works  in  that 
county.  Ttiia  action  waa  brought  by  the 
plaintiff  upon  an  alleged  contract  made  by 
It  with  the  defendant,  whereby  the  defendant 
was  to  work  and  reduce  for  the  plaintiff  cer- 
tain sulphurets  for  the  price  or  compensation 
of  $17  per  ton,  and  to  return  to  plaintiff  at 
least  90  per  cent  of  the  assay  value  there- 
of. The  sulphurets  were  worked  by  the  de- 
fendant and  the  gold  bullion  obtained  there- 
from was  returned  to  plaintiff;  but  If  the 
contract  was  as  the  plahitiff  alleged  It  to  be, 
the  defendant  should  have  returned  $720.95 
more  than  was  actually  returned  to  the  plain- 
tiff. The  defendant  alleged  the  contract  to 
be.  In  effect  that  he  would  work  the  sulphur- 
ets for  $17  per  ton,  and  return  the  "bar,"— 


that  Is,  the  total  amount  of  bullion  obtained 
from  the  sulpnnrets;  In  other  words,  that  be 
did  not  pgree  to  obtain  and  account  for  at 
least  90  per  cent  of  the  assay  value,  but  that 
he  would  only  account  for  so  much  gold  as 
he  obtained  from  the  sulphurets,  le»  his  work- 
ing charges  of  $17  per  ton.  onie  cause  was 
tried  by  a  Jury,  and  a  verdict  returned  for 
the  defendant.  Plaintiff's  motion  for  a  new 
trial  was  denied,  and  It  appeals  from  the 
Judgment  and  from  the  order  denyhig  said 
motion. 

Counsel  for  appellant  concedes  that  there 
Is  a  conflict  in  the  evidence  as  to  what  the 
agreement  was  between  the  i)artles,  and  that 
therefore  the  defendant's  version  of  U,  hav- 
ing been  adopted  by  the  Jury,  Is  conclusive 
upon  appeal;  but  Insists  that  it  appears  from 
the  testimony  of  the  defendant  himself  that 
be  did  not  return  to  plaintiff  all  the  gold  ob- 
tained by  him  from  the  sulphurets  he  woibed 
for  the  plaintiff.  This  contention  cannot  be 
sustained.  The  defendant  testified,  In  sub- 
stance, that  he  did  deliver  all  the  gold  he  ob- 
tained, and  we  find  no  testimony  to  the  con- 
trary. But  we  understand  counsel's  conten- 
tion in  this  regard  to  be  that  defendant 
should  have  obtained  90  per  cent,  of  the  assay 
value  of  the  sulphurets,  and  that  he  failed  to 
do  ao;  and  he  makes  the  estimate  that  there 
is  in  the  tailings  retained  by  the  defendant, 
and  which  he  never  offered  in  return,  $330, 
which  the  assay  of  the  tailings  shows  re- 
mained therehi,  and  waa  not  extracted  by  the 
defendant.  The  evidence  shows  that  after 
the  defendant  bad  worked  part  of  the  sulphu- 
rets he  waa  dissatisfied  with  the  result,  and 
commimlcated  that  fact  to  the  plaintiff.  He 
also  admits  that  he  stated  to  the  pUUntiff,  at 
the  time  the  contract  or  agreement  was  orig- 
inally made,  that  he  ought  to  obtain  90  per 
cent  of  the  assay  value  of  the  aulphureta, 
If,  from  fraud,  lack  of  skill,  or  from  careless- 
ness or  negligence  In  working  the  sulphurets, 
a  large  amount  was  lost  in  the  tailings,  it 
might  be  that  the  pladntiff  would  have  had  a 
cause  of  action  for  negligence  or  want  of 
dklll,  and  the  assay  of  the  tailings  would 
have  'Shown  approximately  the  amount  of  dam- 
ages. But  there  Is  no  allegation  in  the  com- 
plaint of  a  character  tending  to  sustain  such 
a  cause  of  action,  but  the  cause  of  action  Is 
based  upon  an  agreemoit  that  he  would  ob- 
tain and  return,  or  return,  whether  obtained 
or  not,  at  least  90  per  cent,  of  the  assay 
value  of  the  sulphurets  delivered  to  him,  and 
more  If  more  should  be  obtained.  Nor  is 
there  any  allegation  or  evidence  of  .any  cus- 
tom or  agreement  that  the  tailings  should  be- 
long to  or  be  delivered  to  the  plaintiff.  The 
evidence  tends  to  show  that  the  sulphurets 
were  rebellious  and  difficult  to  work,  but 
there  Is  no  evidence  tending  to  show  that  the 
defendant  did  not  honestly  and  faithfully  work 
them,  nor  that  he  did  no>t  return  to  plaintiff- 
all  the  gold  obtained.  Some  alleged  errors 
of  law  occurring  upon  the  trial  are  specified 
In  the  statement  but  none  of  these  are  noticed 
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or  commented  upon  In  appellant's  brief.  We 
have  examined  tiiese  exceptions,  however,  but 
find  no  error  Justifying  a  reversal  of  Oie  judg- 
ment. The  judgment  and  order  appealed  from 
should  be  a£9rmed. 

We  concur:     BELCHER,  C;   BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  affirmed. 


(lis  Cal.  100) 

RAUBR  V.  WOLF  et  al.  (8.  F.  441.) 
(Supreme  Court  of  California.  Nov.  27,  1896.) 
DisMissiiL— Settivo  Aside— Discretion. 
It  is  not  an  abuse  of  discretion  to  refuse 
to  set  aside  a  dismissal  for  failure  to  file  an 
amended  complaint  within  the  required  time, 
where  the  affidavits  of  the  attorneys,  as  to  the 
existence  of  an  oral  stipulation  for  the  extension 
of  the  time  to  file  the  complaint,  are  contradic- 
tory. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  J.  .J.  Rauer  against  J.  Wolf  and 
others.  There  was  a  judgrment  for  defend- 
ants, and  plaintiff  appeals.    AtUrmed. 

G.  H.  Perry,  for  appellant.  Wal.  J.  Tuska, 
for  respondents. 

BELCHER,  C.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  alleged 
breach  of  a  written  contract  entered  Into  by 
tbe  defendants,  of  San  Francisco,  with  H. 
Brunhild  &  Co.,  of  the  city  of  New  York, 
relative  to  the  sale  on  the  Pacific  coast  of  a 
certain  brand  of  champagne.  The  contract 
was  dated  February  5,  1891,  and  was  to  run 
for  five  years.  The  complaint  was  filed  May 
20,  1895,  and  alleged  that,  prior  to  the  com- 
mencement of  the  action,  H.  Brunhild  &  Go. 
transferred  and  assigned  to  the  plaintiff  all 
t&eir  right,  title,  and  Interest  In  and  to  their 
claim  and  demand  against  defendants  for 
damages  under  the  contract  A  general  and 
special  demurrer  to  the  complaint  was  Inter- 
posed and  sustained,  and  plaintiff  was  allow- 
ed 10  days  to  amend.  No  amended  complaint 
was  filed,  and  on  October  16,  1895,  judgment 
was  entered  dismissing  the  action,  and  award- 
ing costs  to  defendants.  On  November  8, 
1895,  the  plaintiff,  pursuant  to  previous  no- 
tice, moved  tbe  court  to  set  aside  the  said 
judgment,  upon  the  ground  that  it  was  taken 
against  him  through  his  Inadvertence  and  ex- 
cusable neglect.  In  support  of  the  motion, 
plaintiff  read  his  own  affidavit  and  the  affi- 
davit of  one  J.  I.  Macks,  and  his  proposed 
amended  complaint;  and.  In  opposition  there- 
to, the  defendants  read  the  affidavit  of  their 
attorney,  Wal.  J.  Tuska,  and  the  deposition 
of  Henry  Brunhild,  taken  in  the  city  of  New 
York.  The  court  denied  the  motion,  and  from 
that  order  the  plaintiff  appeals. 

Section  473  of  the  Code  of  Civil  Procedure 


provides  that  the  court  may,  "upon  Boch 
terms  as  may  be  just,  relieve  a  party  or  his 
legal  representatives  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through 
his  mistake.  Inadvertence,  surprise  or  excusa- 
ble neglect"  It  Is  well  settled^  however,  that 
applications  for  relief  In  such  cases  are  ad- 
dressed to  the  sotmd  legal  discretion  of  the 
trial  court,  and  that  its  action  In  granting  or 
refusing  such  an  application  will  not  be  dis- 
turbed on  appeal  unless  It  clearly  appears 
that  the  court  abused  its  discretion.  Wood- 
ward V.  Backus,  20  Cal.  137;  Watson  v.  Rail- 
road Co.,  41  CaL  17;  Dougherty  v.  Bank,  68 
Cal.  275,  9  Pac.  112;  BueU  v.  Emerich,  85 
Cal.  116,  24  Pac.  644.  The  question,  then,  is. 
does  it  appear  that  the  court  below  abused  its 
discretion  in  denying  the  plaintiff's  applica- 
tion? 

Plaintiff's  affidavit  read  in  support  of  the 
motion  simply  stated  that  the  court  had  made 
an  order  requiring  plaintiff  to  exhibit  to  de- 
fendants' attorney  the  assignment  from  I... 
Froman  under  and  by  which  he  commenced 
said  action;  that,  upon  making  search  for  said 
assignment  he  discovered  that  It  had  been 
lost  or  mislaid;  that  his  assignors  resided  In 
the  city  of  New  York,  and  that  he  wrote  to 
them  for  a  new  assignment;  that  tbe  as- 
signors delayed  sending  the  new  assignment, 
and  the  same  did  not  reach  blm  until  Uctober 
21,  1895;  "that,  as  deponent  Is  Informed  and 
verily  believes,  defendants'  attorney,  under- 
standing that  said  assignment  had  been  lost 
or  mislaid,  and  understanding  that  a  new  one 
had  been  sent  for,  promised  and  agreed  to  ex- 
tend the  time  to  file  an  amended  complaint 
until  such  time  as  said  assignment  should  ar- 
rive." In  his  affidavit,  Macks  stated  that  be 
was  acquainted  with  Tuska,  defendants*  at- 
torney, and  that  he  fully  explained  to  Tuska 
the  facts  connected  with  the  loss  of  the  as- 
signment first  obtained,  and  had  written  and 
sent  for  another  assignment;  that  Tuska 
promised  and  agreed  to  extend  the  time  for 
filing  au  amended  complaint  until  a  new  as- 
signment was  obtained;  that  on  October  15, 
1895,  he  presented  to  Tuska  a  stipulation  ex- 
tending plaintiff's  time  to  file  an  amendorl 
complaint,  and  at  the  same  time  Informed 
Tuska  that  he  expected  the  assignment  in  a 
few  days,  but  that  Tuska,  contrary  to  and  In 
violation  of  his  promise,  refused  to  sign  said 
stipulation  or  to  grant  further  time;  that  on 
the  next  day  he  again  saw  Tuska,  and  again 
requested  more  time,  but  Tuska  refused  and 
stated  that  a  default  had  already  been  enter- 
ed. The  proposed  amended  complaint  waa 
verified  on  the  day  of  the  hearing,  November 
8.,  1895,  and.  as  to  the  assignment,  averred  in 
the  same  language  as  In  the  original  complaint 
that  It  was  made  to  plaintiff  by  H.  Brunblld 
&  Co.  Mr.  Tuska,  in  his  affidavit  stated: 
That  until  the  16th  day  of  October,  1895,  he 
never  knew  Mr.  Macks  to  be  In  any  wise 
connected  with  the  said  cause,  and  that  be- 
fore that  day  he  never  had  any  interview  ot 
conversation  with   him  about  the  cause  oi 
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abont  the  assignment  in  his  affidavit  referrecl 
to,  or  about  any  extension  or  extensions  ot 
Hme  to  be  given  or  granted  to  the  plaintiff  to 
file  an  amended  complaint,  or  for  any  other 
purpose.  That-  he  was  never  Informed  by 
Macifs,  or  by  any  person  connected  with  the 
plaintiff's  cause,  that  plaintiff  bad  an  assign- 
ment from  H.  Brunhild  &  Co.,  or  that  tb)> 
same  had  been  lost,  or  that  Macks  or  the 
plaintiff  had  written  or  sent  for  another  as- 
signment; and  thajt  he  did  not  promise  or 
agree  to  extend  the  time  for  filing  an  amend- 
ed complaint  until  a  new  assignment  was 
obtained.  That  the  only  person  whom  he  ever 
knew  or  spoke  to  on  behalf  of  or  represent- 
ing the  plaintiff  In  the  cause,  until  the  ICth 
of  October,  was  Mr.  Perry,  plaintiff's  attor- 
ney of  record.  That  on  August  30th  a  mo- 
tion made  by  him  on  behalf  of  defendants  for 
an  exhibition  and  inspection  of  the  assign- 
ment alleged  in  the  complaint  to  have  been 
made  by  H.  Brunhild  &  Co.  to  plaintiff  was 
granted,  but  no  such  exhibition  or  inspection 
was  ever  made  or  granted.  That  on  the  same 
day,  August  30tb,  the  defendants'  demurrer 
was  argued  before  the  court,  and  sustained; 
and,  at  the  request  of  Mr.  Perry,  he  consent- 
ed that  plaintiff  might  have  20  days'  further 
time  within  which  to  file  an  amended  com- 
plaint. That  the  20  days  expired  on  the  IVtth 
of  September,  and  on  the  21st  day  thereafter 
Mr.  Perry  requested  him  to  grant  10  days' 
further  time,  which  he  did.  That  on  Septem- 
ber 30th  Mr.  Perry  again  requested  a  further 
extension  of  10  days,  and  be  complied  with 
this  request.  That  the  last  extension  expired 
October  10th,  and  that  about  9  o'clock  of 
that  night  Mr.  Perry's  clerk  came  to  his  room, 
and  asked  for  a  further  extension  of  time  to 
file  an  amended  complaint,  saying  that  Mr. 
Perry's  time  had  been  so  engrossed  that  he 
could  not  find'  the  necessary  time  to  prepare 
an  amended  complaint.  That  he  did  not 
wish  to  take  advantage  of  Mr.  Perry,  and  so 
consented  to  a  further  extension  of  5  days, 
and  at  the  same  time  told  the  clerk  that  he 
would  grant  no  further  extensions.  That  the 
last  extension  expired  on  October  15th,  and 
no  amended  complaint  was  seized  or  filed  on 
that  day,  and  no  application  was  made  for 
any  further  extension.  That  on  the  morning 
of  October  louu  he  directed  the  clerk  of  the 
court  to  enter  the  default  of  plaintiff,  and  to 
enter  judgment  thereon  in  favor  of  defend- 
ants for  costs.  That  on  the  16th  of  October, 
after  the  default  was  entered,  Mr.  Macks 
called  at  his  office.  Introduced  himself,  and 
asked  bim  to  grant  a  further  extension  of 
time  to  file  an  amended  complaint.  That  "this 
was  the  first  appearance  of  Mr.  J.  I.  Macks 
on  the  scene;  the  first  knowledge  I  had  of  his 
existence  or  his  connection  with  the  cause.  I 
declined  to  set  aside  the  default,  or  to  grant 
the  requested  time.  My  refusal  was  absolute 
and  unqualified."  That  he  had  read  the  affi- 
davit of  the  plaintiff,  and  that  he  never  had 
an  understanding  with  him  or  with  any  one 
connected  with  bis  office,  and  never  promised 


or  agreed  to  extend  the  time  to  ffle  an  amend* 
ed  complaint  until  such  time  as  the  assign- 
ment referred  to  should  arrive.  "Mr.  Perry, 
the  only  person  with  whom  I  dealt  in  this 
cause  representing  the  plaintiff,  never  re- 
quested of  me  such  an  Indefinite  and  unlimit- 
ed extension,  but  always  limited  the  time  in 
the  stipulations  prepared  by  him  for  the  pe- 
riods as  I  have  already  stated  above,  except 
the  last  extension,  which  I  reduced  from  ten 
to  five  days."  Mr.  Brunhild,  in  his  deposi- 
tion, stated  that  his  firm  was  engaged  In  the 
liquor-Importing  business  in  the  city  of  New 
York,  from  July,  1890,  to  August  23,  1893; 
that  the  firm  became  insolvent,  and  on  the 
last-named  day  Its  business  was  sold  out  to 
Leopold  Froman,  and  the  firm  went  out  of 
existence.  Ue  did  not,  however,  state  that 
his  firm  ever  sold  or  assigned  to  Froman  any 
contract  It  may  have  had  with  defendants,  or 
that  It  ever  sold  or  assigned  to  the  plaintiff 
any  claim  for  damages  it  may  have  had 
against  defendants. 

It  will  be  observed  that  It  does  not  appear 
from  his  affidavit  or  otherwise  that  Mr. 
Macks  had  any  connection  with  the  case,  or 
any  authority  to  ask  for  an  extension  of  time 
to  file  an  amended  complaint.  It  will  also 
be  observed  that  the  statements  of  Mr.  Tuska 
as  to  the  extensions  of  time  granted,  and  the 
circumstances  under  which  they  were  grant- 
ed, were  in  no  way  controverted  or  denied. 
Under  the  showing  made,  it  cannot,  therefore, 
in  our  opinion,  be  said  that  the  court  l>elow 
abused  its  discretion  in  denying  the  plaintifTs 
motion.    The  order  should  be  affirmed. 

We  concur:    SEARLS,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  order  is  affirmed. 


(llf  Cal.  SS) 
KENNEDY  &  SHAW  LUMBER  CO.  et  al.  v. 

PRIET  et  aL     (S.  F.  452.) 
(Supreme  Court  of  California.    Nov.  27,  1896.) 

Hechanics'  Libxs  —  Materiai.  Mem  —  Personal 
Jduoment  aoais'ST  Owner— Validitt. 
In  consolidated  actions  by  several  ma- 
terial men  to  foreclose  their  respective  liens  the 
contractor  made  default,  and  the  owner  an- 
swered that  he  was  ready  to  pay  to  the  per- 
sons claiming  to  be  lienholders  the  balance  due 
to  the  contractor,  "whenever  the  respective 
amount  due  to  each  lienholder  is  determined." 
It  was  found  that  A.  and  B.  had  no  liens.  It 
was  further  adjudged  that,  after  paying  the 
claims  of  the  lienholders,  the  balance  of  the 
amount  admitted  to  be  due  to  the  contractor 
should  be  paid  by  the  owner  to  A.  and  B.  in  pro- 
portion to  their  claims.  Hdd,  that  the  owner's 
offer  did  not  run  to  A.  or  B.,  and  that  the  person- 
al judgment  in  their  favor  against  him  was  void. 

Department  2.  Appeal  from  superior  court, 
city  and  coimty  of  San  Francisco;  Eugene  R. 
Garber,  Judge. 

Consolidated  actions  by  the  Kennedy  & 
Siiaw  Lumber  Company  and  others  against 
Pierre  Priet  and  others  to  foreclose  mechan- 
ics* liens.    From  a  personal  judgment  in  fa- 
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.vor  of  two  of  plalnUffs,  defendaut  Priet  ap- 
.feals.    Reversed. 

.    D.  H.  Whlttemore,  for  awellant    W.  H. 
Jordan,  for  respondents. 

HENSHAW,  J.  The  Kennedy  &  Shaw  Lnnj- 
ber  Gompany,  the  Depew  Planlng-MUl  Com- 
pany, and  others  commenced  their  acti<Mi8 
to  foreclose  mechanics'  and  material  men's 
liens  upon  the  property  of  appellant,  Prlet. 
The  actions  were  consolidated.  Fletcher,  the 
contractor,  suffered  default,  Prlet,  the  owner, 
answered,  setting  up  a  contract  with  Fletcher, 
and  naming-  the  sum  due  and  unpaid  there- 
on. He  averred  that  he  was  "ready  to  pay 
said  sum  of  $o,SS1.50  so  due  to  said  Fletcher 
to  tiie  said  persons  so  claiming  to  be  Hen 
holders  in  proiK>rti(ni  to  their  respective  claims, 
whenever  the  respective  amount  due  to  each 
lienholder  is  determined."  The  court  held  the 
contract  between  Priet  and  Fletcher  to  be 
void.  It  decreed  liens  to  all  of  the  other 
plaintilfs  excepting  the  respondents  herein. 
It  was  h^d  that  they  had  no  Hens.  A  Judg- 
ment was  awarded  the  lienholders'  for  the 
sale  of  the  property,  and  the  court,  then  sub- 
tracting the  aggregate  amount  due  the  lien 
holders  from  the  $5,884.50  above  mentioned, 
adjudged  that  Prlet  should  pay  the  differ- 
ence, amounting  to  $1,700,  to  these  respond- 
ents. It  was  intimated  upon  a  former  ap- 
peal In  the  case  that  this  iwrtlon  of  the  judg- 
ment (which  Is  the  portion  here  appealed 
from)  was  erroneous.  Lumber  Co.  v.  Priet,  45 
Pac  336.  Respondents'  arguments  have  not 
modified  our  views.  The  judgment  is  a  some- 
what curious  attempt  to  treat  the  action  as  a 
creditors'  bill.  Respondents,  not  being  lien- 
holders,  could  neither  have  any  recourse 
against  the  owner's  property  hot  any  personal 
judgment  against  him.  Lumber  Co.  ▼. 
Schmitt,  74  Cal.  625,  16  Pac.  516;  Lumber 
Co.  V.  WlUlams  (Cal.)  31  Pac.  1128.  Yet  a 
personal  judgment  was  what  was  given  them. 
No  support  can  be  found  for  this  Judgment 
In  the  offer  of  the  answer  above  quoted.  Not 
being  lienholders,  the  offer  did  not  run  to 
them.  The  portion  of  the  judgment  appealed 
from  Is  ordered  vacated  and  annulled. 

We  concur:   TEMPLE,  J.;  McFARLAND,  J. 


(115  Cal.  152) 

KAUFMAN  T.  SUPERIOR  COURT.     (S.  F. 

488.) 
(Supreme  Court  of  California.    Nov.  30,  1806.) 

DlSMISifAL  —  RiOHT    OF    PLAINTIFF    TO    DlKBOT  — 

Failcrb  of  Ci.euk  to.  Entrb  Okokr 
—  Ekromfocs  Entry. 
1.  An  order  of  diemlssal  having  been  erro- 
neously entered,  the  defendants  moved  to  cor- 
rect the  entry.  Pending  the  motion,  the  plain- 
tiff filed  a  dismissal  of  the  action,  entering  direc- 
tions therefor  in  the  clerk's  order  book,  and  pay- 
ing  the  fees.  There  was  no  demand  for  afiirm- 
ative  relief  on  the  part  of  defendants  on  file 
at  the  time,  but  the  clerk  refused  to  enter  the 
judgment,  on  the  ground  that  the  cause  had 
been  already  dismissed.     On  hearing  the  mo- 


tion the  former  order  of  dismissal  was  set  aside, 
and  immediately  thereafter  the  defendant  filed 
an  answer  and  cross  complaint  setting  np  an 
affirmative  demand,  ffe/rf,  that  nnder  Code  Civ. 
Proc.  §  581,  providing  that  an  action  may  be 
dismissed  by  the  plnmtiff  at  .any  time  before 
trial,  on  payment  of  costs,  where  afiirmatire  re- 
lief has  not  been  sought  by  the  defendant,  the 
plaintiff  was  entitled  to  a  dismissal  in  accord- 
ance with  his  directions  to  the  clerk. 

2.  The  failure  of  the  clerk  to  comply  with 
plaintiff's  directions,  and  the  subsequent  filing 
of  a  cross  complaint  by  defendant,  could  not 
defeat  plaintiff's  right  to.  have  the  action  dis- 
missed. 

3.  The  plaintiff's  right  to  dismiss  was  not  af- 
fected by  the  fact  that  there  was  already  on 
the  record  an  erroneous  and  invalid  entry  of  dis- 
missal. 

In  bank. 

Application  by  0.  H.  Kaufman  for  a  writ 
of  prohibition  against  the  superior  court  of 
San  Francisco  county.     Writ  granted. 

Frank  Shea,  for  petitioner. 

HENSHAW,  J.  Tbls  Is  an  appUcaUon  for 
a  writ  of  prohibition  to  restrain  the  superior 
court,  and  William  T.  Wallace,  judge  there- 
of, from  preceding  further  In  the  action 
commenced  in  said  court  by  C.  H.  Kaufman 
against  Joseph  E.  Shain  and  others.  The 
following  facts  are  pertinent  to  this  con- 
sideration: In  18Sd,  Kaufman,  who,  as  re- 
ceiver of  the  estate  of  one  Mackenzie,  an 
Insolvent,  had  in  possession  the  sum  of  ^,- 
760.52  belonging  to  his  said  estate,  commen- 
ced fin  action  in  interpleader  against  the 
creditors  of  Mackenzie,  rival  claimants  of 
the  fund.  He  paid  the  money  into  court, 
and  obtained  an  order  thereof  restraining 
the  defendants  from  proceeding  against  him 
and  harassing  him  with  litigation  concern- 
ing it.  Certain  of  the  defendants  demurred 
to  the  complaint,  and  the  demurrers,  com- 
ing on  for  hearing,  were  sustained  in  the 
absence  of  plaintiff  and  his  attorney.  A. 
minute  entry  was  made  by  the  clerk  to  the 
effect  that  the  court  ordered  the  action  dis- 
missed. Thereafter,  upon  August  18,  1891, 
said  Kaufman,  believing  the  action  to  have 
been  dismissed,  in  which  belief  the  Judge 
seems  to  have  shared,  sought  and  obtained 
an  order  permitting  him  to  withdraw  the 
money  deposited  by  him,  and.  In  pursuance 
of  the  order,  did  withdraw  It.  A  judgment 
of  dismissal  bad  not  at  that  time  been  en- 
tered, but  such  Judgment  was  entered  and 
recorded  by  the  clerk  upon  March  14,  1894. 
Upon  May  2,  1894,  the  attorney  for  Davis, 
another  of  the  defendants,  gave  notice  that 
he  would  move  to  correct  the  minute  entry- 
above  referred  to,  and  to  vacate  the  Judg- 
ment of  March  14tb.  Notice  was  likewise 
served  that  an  order  would  be  sought  cona- 
pelllng  Kaufman  to  return  into  court  the 
money  so  by  him  withdrawn.  These  mo- 
tions were  argued  and  submitted  for  deci- 
sion upon  May  25,  1894.  Upon  May  28. 
1894,  while  the  motions  were  under  submis- 
sion, Kaufman,  by  his  attorney,  filed  with 
the  clerk  of  the  court  a  dismissal  of  the 
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actloD,  and  wrote  an  order  on  the  clerk's 
order  book,  according  to  custom,  directing 
entr7  of  Judgment  of  dlBmissal  of  the  action, 
and  at  the  same  time  paid  the  legal  fees  for 
entering  such  judgment,  taking  a  receipt 
therefor.  At  this  time  there  was  not  on 
file  on  the  part  of  any  of  the  defendants  to 
the  action  any  cross  complaint,  counterclaim, 
or  claim  of  afBrmatlTe  relief  whatsoever. 
The  clerk  did  not  enter  this  Judgment  as  di- 
rected. Justifying  his  refusal  to  do  so  upon 
the  fact  that  a  Judgment  of  dismissal  (that 
of  March  14th)  was  already  of  record.  The 
demand  for  a  Judgment  of  dismissal  was, 
however,  filed,  as  appears  by  the  affidavit 
of  the  deputy  clerk  who  filed  It.  The  dis- 
missal was  entered  in  the  clerk's  register. 
The  time  of  its  entry  is  In  dispute;  but  it  is 
an  Immaterial  matter,  which  need  not  be  de- 
termined. Upon  August  20,  1S94,  the  court 
made  its  order  correcting  the  minute  entry 
by  striking  therefrom  the  order  of  dismissal 
of  the  action,  and  at  the  same  time  set  aside 
the  Judgment  entered  upon  March  14,  1894. 
Immediately  thereafter,  and  on  said  day, 
defendant  Davis  filed  an  answer  and  cross 
complaint.  Kaufman  appealed  from  this 
last  order,  but  his  appeal  was  not  sustained. 
Kaufman  v.  Shaln,  111  Gal.  16,  43  Pac.  398. 
Upon  February  19,1896,  the  remittitur  was 
filed  In  the  matter  of  this  last  appeal,  and 
defendant  Davis  gave  notice  that  he  would 
apply  to  tue  court  for  an  order  compelling 
Kaufman  to  repay  the  moneys  into  court 
Upon  the  following  day,  the  clerk,  at  the 
request  of  plaintiff's  attorney,  entered  the 
Judgment  of  dismissal  demanded  upon  May 
28,  i£>i>4.  Kaufman  is  still  assignee  of  the 
estate  of  the  Insolvent,  and  In  another  de- 
partment of  the  said  court  his  accounts  as 
assignee  have  been  presented  for  and  are 
awaiting  settlement.  He  insists  that  the 
order  which  the  court  is  about  to  make,  com- 
pelling him  to  repay  the  moneys  Into  court, 
and  all  other  and  further  threatened  pro- 
ceedings in  said  action,  will  be  In  excess  of 
Jurisdiction,  and  void;  and  be  bases  this 
upon  the  contention  that  he  had  a  right  to 
dismiss  the  action  upon  May  28,  1894,  and 
that  the  action  was  legally  dismissed  upon 
said  date. 

Under  section  581  of  the  Code  of  Civil  Pro- 
cedure an  action  may  be  dismissed  by  the 
plainliff  at  any  time  before  trial,  upon  pay- 
ment of  costs  provided  a  counterclaim  has 
not  been  made,  or  affirmative  relief  sought, 
by  the  cross  complaint  or  answer  of  the  de- 
fendant. This  language  Is  general.  The  ar- 
ticle- "an"  'is  equivalent  to  "any,"  and  the 
provisions  of  the  section  are  applicable  to  an 
action  In  Interpleader  such  as  this,  as  well 
as  to  other  forms  and  causes  of  action.  The 
plaihtiff,  Kaufman,  then,  had  the  legal  right 
to  dismiss  his  action  before  the  filing,  upon 
the  part  of  any  of  the  def«idant8  therein,  of 
an  answer  seeking  affirmative  relief.  Upon 
May  28,  1894,  he  took  every  affirmative  step 
required  by  the  statute  for  this  purpose.    He 


ffied  with  the  clerk  of  the  court  a  dlsmissaL 
He  wrote  an  order  therefor  In  the  clerk's  or- 
der book,  and  paid  the  legal  fees  for  entering  • 
such  a  Judgment.  At  that  time  none  of  the 
defendants  had  made  answer.  There  was  on 
file,  neither  by  answer  nor  by  cross-CMnplahit, 
any  claim  to  the  fund  or  for  affirmative  re- 
lief. If  plaintiff  was  ait  that  time  entitled  to 
dismiss  his  action,  the  failure  of  the  clerk  to 
perform  his  ministerial  duties  by  entering  the 
dismissal  In  the  register,  and  causing  a  proper 
Judgment  of  dismissal  to  be  entered,  in  his 
Judgment  book,  should  not  and  cannot  be  al- 
lowed to  affect  the  substantial  rights  of  the 
parties;  In  other  words.  If  plaintiff  at  that 
time  had  the  right  to  ddsmiss  his  action,  and 
had  taken  all  the  proper  steps  to  that  end,  that 
right  could  not  be  impaired  or  lost  by  the  re- 
fusal of  the  clerk  to  perform  a  plain  duty,  or 
by  the  subsequent  filing  of  a  cross  complaint 
by  one  of  the  defendants,  or  by  both  of  these 
circumstances.  The  Judgment  afterwards  en- 
tered by  the  clerk  upon  Febniary  20, 189G,  will 
be  considered,  in  determining  the  respective 
Tights  of  the  parties,  as  having  been  entered 
upon  May  28,  1894,  if,  as  has  been  said,  it 
was  the  duty  of  the  clerk  at  that  time  to  have 
entered  It  And  that  this  was  the  clerk's 
plain  duty  there  can  be  no  doubt  PlaintifTs 
right  to  dismiss  his  action  with  legal  form 
and  effect  could  not  be  impaired  by  the  fact 
that  a  Judgment  of  dismissal,  Improvidently, 
irregularly,  and  illegally  entered,  was  upon 
the  books.  This  irregular  Judgment  of  March 
14,  1S94,  was  not  of  the  procurement  of.  the 
plaintiff.  He,  as  well  as  the  Judge  of  the 
court  accepted  It,  for  a  time  at  least,  as  be- 
ing regular  and  legal.  That  it  proved  not  to 
be  did  not  deprive  him  of  his  statutory 
right  to  dismiss  the  action  of  his  own  moidon. 
He  took  all  proper  steps  to  this  end  before 
any  answer  <w  cross  complaint  upon  the  part 
of  any  of  the  defendants  was  sousht  to  be 
filed,  and  at  a  time  when  his  right  to  dismiss 
was  absolute.  In  Hlnkel  v.  Donohue,  90  Gal. 
380,  27  Pae.  301,  a  not  dissimilar  state  of  facts 
was  presented.  Plaintiff  filed  a  dismissal  of 
his  action,  but  Judgment  of  dismissal  thereon 
was  not  entered.  Thereafter  defendant  ap- 
peared and  filed  an  answer,  whereupon  plain- 
tiff gave  notice  that  he  would  uix>n  a'  later 
date  move  the  court  to  strike  out  the  answer, 
and  to  enter  a  Judgment  of  dismissal  In  the 
action  nunc  pro  tunc.  Defendant  before  the 
date  of  the  hearing  of  the  motion,  filed  a  cross 
complaint,  and  contended  that  the  action  was 
not  dismissed  until  Judgment  of  dismissal'  had 
been  entered,  and  that  by  the  filing  of  his 
cross  complaint  the  right  of  plaintiff  to  dis- 
miss the  action  was  lost  It  was  held  that 
the  plaintiff  had  the  right  to  have  the  action 
dismissed  at  any  time  before  trial,  upon  the 
mere  filing  of  the  dismissal,  and  to  have  Judg- 
ment entered  thereon  accordingly,  and  that 
the  judgment  so  entered  is  to  be  regarded  as 
having  been  made  at  the  date  of  the  noOco 
of  the  motion.  So,  here,  to  preserve  the  sub- 
stantial rights  of  the  parties,  the  judgment 
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entered  upon  February  20,  1806,  will  be  held 
to  relate  to  the  date  of  tlie  demand  for  tbe 
dismissal  of  the  action.  Let  tbe  writ  issue 
as  prayed  for. 

We  concur:     McFARLAND,  J.;    TEMPLE, 
J.;  HARRISON,  J.;   VAN  FLEET,  J. 


(US  Cal.  180) 

EVANS  T.   JOHNSTON.    -(Sac.   78.) 

(Supreme  Court  of  California.     Dec.  2,  1896.) 

Dismissal— When  Efpectitb— Abatement — 

Evidence. 

1.  Ad  action  is  i)ending.  and  constitutes  Kood 
jfround  for  a  plea  in  abatement  in  a  second  ac- 
tion for  tiie  same  cause,  until  a  judgment  of  dis- 
missal is  entered  therein,  tliougli  an  order  for 
its  dismissal  has  been  made  and  entered  on  the 
minutes  of  the  court. 

2.  Incompetent  testimony  will  not  be  stricken 
out  on  motion,  where  given  without  objection. 

Department  2.  Appeal  from  superior  court, 
Lassen  county;   W.  T.  Masten,  Judge. 

Action  by  J.  F.  Evans  against  Robert  John- 
jston,  administrator.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed. 

Spencer  &  Raker,  F.  C.  Spenser,  and  A.  L. 
Shlnn,  for  appellant.  Goodwin  &  Goodwin, 
for  respondent. 

TEMPLE,  J.  This  action  was  brought  to 
foreclose  a  mortgage  of  real  estate,  executed  by 
one  Joseph  Sivley,  In  favor  of  plaintiff,  on 
the  12th  day  of  June,  1885.  Said  Sivley  died 
December  10,  1886,  and  was  owner  of  the  real 
estate  at  the  time  of  his  death.  The  mortgage 
was  given  to  secure  the  payment  of  a  note  for 
$400  and  Interest.  It  became  due  June  12, 
1886.  This  suit  was  commenced  June  23, 
1894.  Defendant;  Johnston,  was  appointed  ad- 
ministrator of  the  estate  of  Joseph  Sivley  June 
10,  1887,  and  is  still  such  administrator.  July 
10,  1887,  plaintiff  commenced  an  action  In  the 
superior  court  of  T>assen  county  to  foreclose 
this  mortgage,  and  caused  siunmons  to  be  issued 
on  the  same  day.  Nothing  furtlier  was  done 
in  the  case  until  January  20,  1894,  when  an 
order  dismissing  the  &ise  without  prejudice  to 
a  new  action  was  made  by  the  court,  and  en- 
tered ui  its  minutes.  On  the  28th  day  of  July, 
1887,-  and  within  the  Ume  allowed  by  law  for 
the  presentation  of  claims  against  the  estate, 
plaintiff  presented  to  the  administrator  his 
claim  upon  the  note,  duly  verified,  and  the 
same  was  then  allowed  by  the  administrator. 
It  Is  found  that  the  mortgage  was  also  presented 
as  a  part  of  the  plaintiff's  claim,  but  this  find- 
ing Is  challenged  as  one  not  supported  by  the 
evidence.  According  to  the  transcript,  a  copy 
of  the  mortgage  was  not  attaclied  to  and  pre- 
sented with  the  claim,  nor  was  it  described  or 
reference  made  to  the  date,  volume,  or  page  of 
Its  recordation.  The  mortgage  was,  therefore, 
not  presented.  The  answer  contains  denials  of 
the  presentation  of  the  claim  and  of  nearly  all 
the  allegations  contained  in  the  complaint,  and 
sets  15)  several  defenses,  to  wit:  (1)  Payment;. 
(2)  a  former  action  for  same  cause;    (3)  pend- 


ing of  anothet  action  between  the  same  partlei 
on  the  same  cause  of  action;  and  (4)  statute 
of  limitations.  Tbe  points  presented  on  the  ap- 
peal arise  upon  certain  specifications  of  the 
Insufficiency  of  the  evidence  to  support  the  find- 
ings. The  appeal  was  taken  within  60  dajs 
after  rendition  of  judgment. 

First,  in  r^ard  to  tbe  plea  in  abatement    It 
was  shown  or  admitted  that  the  cause  of  action 
In  the  former  case  was  Ihe  same  as  in  this,  and 
the  parties  are  also  substantially  the  same.    As 
already  stated,  that  action  was  dismissed,  on 
motion  of  the  plaintiff,  by  the  court,  and  an 
order  to  the  effect  duly  entered  In  the  minutes 
of  the  court.     Again,   after  this  action   was 
commenced,   and  the  plea  on  abatement  had 
been  interposed,  the  court  again,  on  motion  of 
the  plaintiff,   ordered  the  former   action   dis- 
missed as  of  January  20,  1894.     According  to 
the  rule  laid  down  in  Moore  v.   Hopkins,  83 
Cal.  270,  23  Pac.  318,  a  dismissal  then  was  a 
suffldent  answer  to  the  plea  In  abatement.    But 
unfortunately,  so  far  as  the  record  shows,  on 
neither  occasion  was  there  a  judgment  of  dis- 
missal entered.     Counsel   for  respondent  says 
that  a  judgment  In  due  form  was  entered  by 
the  clerk.     If  so.  since  the  finding  -was  chal- 
lenged as  not  being  sustained  In  tbis  respect 
by  the  evidence.  It  was  the  duty  of  the  re- 
spondent to  see  that  the  bUl  of  exceptions  as 
settled  contained  the  evidence  showing  the  fact. 
As  the  bill  does  not  contain  such  evidence,  we 
must  presume  that  there  was  none.     Several 
cases  are  cited  In  which  this  court  has  held  tliat. 
until  a  Judgment  of  dismissal  Is  entered,  the  ac- 
tion is  still  pending.     Brady  v.  Tlmes-Mtrror 
Co..  106  Cal.  56,  39  Pac.  209;   Page  v.  Page. 
77  Cal.  83,  19  Pac.  183;  Page  v.  Superior  Court. 
76  Cal.  373,  18  Pac.  385;  Barnes  v.  Baraes.  9ri 
Cal.  173,  30  Pac.  298.    It  is  true  that,  after  an 
order  dismissing  the  case  has  been  onteriHl  in 
the  minutes,  a  defendant  could  not  then  pre- 
vent a  dismissal  by  flUng  an  answer  contaiuini; 
a  counterclaim  before  the  actual  entry  of  Ju.lg- 
ment.    The  plaintiff,  who  in  a  proper  case  has 
himself  ordered  It  to  be  dismissed,  or  has  ob- 
tained an  order  of  dismissal  from  the   court, 
cannot  thus  be  defeated.     Judgment    will  be 
entered  nunc  pro  tmic.    Kaufman  v.   Superior 
Court  (filed  November  30th)  46  Pac.  90*.     But 
until  Judgment  the  court  lias  not  lost  Jurisdic- 
tion;  nor  could  the  defendant  appeal  from  the 
judgment  of  dismissal;  and  if.  notwithstaniUn^ 
tbe  order  of  dismissal,  an  answer  is  filed,  and 
the  court  proceeds  with  the  trial,  and    juilg- 
ment  is  entered,  such  Judgment  cannot  be  at- 
tacked, even  in  a  dh^ct  proceeding.    Barnes  v. 
Barnes,   supra.     It  follows   that  tbe   plea   in 
alsatement  should  be,  sustained. 

2.  The  motion  to  strike  out  the  evidence 
given  by  the  plaintiff  in  regard  to  matters  whii* 
occurred  before  the  death  of  Sivley  was  prop- 
erly denied.  The  evidence  was  admitted  with- 
out objection. 

3.  The  objection  to  the  finding  that  the  plain- 
tiff presented  for  allowance  his  said  mort- 
gage or  a  claim  secured  thereliy,  that  the  some 
is  not  supported  by  the  evidence,  must  be  sus- 
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tained,    Thia  haa  alr^idy  been  sufficiently  dto- 
coaaed. 

No  queadon  la  made  on  thia  appeal  In  regard 
to  the  Btatute  of  limitations.  Several  other 
polnta  are  made,  but  they  are  all  such  as  may 
not  aHae  npon  another  trial,  or  will  be  differ- 
ently presented.    Judgment  rereraed. 


We  concon 
80M,  J. 


McFARIiAND,   J.;    HASBI- 


(5  Gal.  Unrep.  533) 

PEOPLH  T.  THOMPSON.  (Cr.  159.) 
(Supreme  Oonrt  of  California.  Nov.  30,  1896.) 
Ckivinal  Law— Appbalablb  ORoaits. 
An  appeal  from  an  order  fixing  the  day  (or 
the  execution  of  a  sentence  of  death  wUl  be 
dismissed  where  it  appears  that  the  day  ao  fixed 
has  long  since  passed. 

In  bank.    Appeal  from  superior  court,  Loa 

Angelea  county;    B.  N.  Smith,  Judge. 

W.  EL  Thompson  was  convicted  of  a  crime, 
and  sentenced  to  death.  From  an  order  fix- 
ing the  time  of  execution,  the  defendant  ap- 
peala.     Dismissed. 

Ben.  Goodrich,  D.  E.  Traak,  and  Wm.  A. 
Harria,  for  appellant  Atty.  Gen.  Fitzgerald, 
for  the  People. 

PBR  OURIAM.  Thia  la  an  appeal  from 
an  order  appointing  a  day  for  the  execution 
of  the  Judgment  of  death  pronounced  against 
the  defendant  At  the  time  the  day  waa 
so  appointed  an  appeal  was  pending  from 
an  order  refusing  a  new  trial,  and  the  point 
made  here  (If  it  can  be  said  that  any  point 
was  made)  waa  that  it  was  error  to  execute 
the  judgment  pending  that  appeal.  The 
time  for  execution  of  the  Judgment  waa 
fixed  for  May  22,  1896.  As  that  time  has 
long  since  passed  this  appeal  la  of  no  furtlier 
Intereat,  and  is  therefore  dismissed. 


(5  Cal.  Unrep.  498) 

UNION  TRANSP.  CO.  r.  BASSETT  et  aL 

(No.  16,899.)' 

(Supreme  Court  of  California.    Oct.  15,  1896.) 

Statb  Harbor  Commissioners— Reabonablenssb 

OF  REain.ATI0KS — QCBSTION  OF  LAW  —  Im/UNO- 

TION — Hbarsat  Evidence— Harhlbss  Error. 

1.  Under  Pol.  Code,  {  2524,  anthorizlng  tiie 
state  harbor  commissioners  to  make  "reason- 
able" regulations  concerning  the  management 
of  the  property  intrusted  to  them,  and  to  as- 
sign suitable  wharves  for  the  exclusive  use 
of  vessels,  the  conrta  may  review  the  regula- 
tions of  said  commissioners,  and  declare  them 
invalid,  if  nnreasonable. 

2.  Whether  a  regulation  of  the  board  of  state 
harbor  commissioners  changing  the  docking 
idace  of  a  steamboat  company,  and  requiring  it 
to  land  its  passengers  and  freight  at  a  different 
wharf  from  that  to  which  it  had  previously  been 
assigned,  is  nnreasonable,  is  a  conclngion  of 
law,  to  be  deduced  by  the  conrt  from  the  facts 
proved. 

8.  In  an  action  to  enjoin  the  state  harbor 
commissioners  from  eniorcing  a  resolution  re- 
qnirinir  plaintiff  steamboat  company  to  chang:e 
Ka  landing  place  from  the  G.  wharf  to  the  M. 

*  Reversed  in  banc    See  60  Faa  164,  118  CaL  tt*. 


wharf,  400  yards  distant  It  appeared  that  near- 
ly all  the  freight  carried  by  plaintiff  and  its 
competitors  consisted  of  wheat  and  flour,  which 
the  shippers  generally  required  should  be  de- 
livered at  the  B.  and  C.  wharves,  near  which 
the  market  for  prodnce  of  this  kind  had  been  es- 
tablished for  more  than  ten  years;  that  as  there 
was  no  sale  for  such  produce  at  or  near  the  M. 
wharf,  carriers  could  not  procure  it  as  freight 
to  be  delivered  there;  that  there  was  active 
competition  for  freight  between  plaintiff  and  an- 
other carrier,  which  had  a  landing  place  at  the 
B.  wharf;  tnat  said  order,  if  executed,  would 
discriminate  against  plaintiff,  to  its  great  detri- 
ment, and  compel  it  to  suspend  business  as  a 
carrier  of  freight  on  that  route;  and  that, 
though  the  "C.  wharf  was  overcrowded,  there 
were  boats,  other  than  plaintiff's,  which  might 
be  removed  without  prejudice  to  their  interests. 
Held,  that  the  resolu  Jon  was  unreasonable,  and 
its  execution  would  be  enjoined. 

4.  In  an  action  to  restrain  Uie  state  harbor 
commissioners  from  enforcing  a  resolution  re- 
quiring plaintiff  steamboat  company  to  chaugr 
its  landing  place,  the  testimony  of  plaintiff's  sec- 
retary as  to  a  conversation  with  one  K„  in 
which  the  latter  suggested  that  he  could,  for  a 
consideration,  effect  a  compromise,  was  inad- 
missible! there  being  nothing  to  show  that  K. 
was  in  any  way  connected  with  defendants,  or 
that  they  authorized  or  knew  of  his  proposal  tu 
plaintiff. 

6.  In  an  action  to  restrain  the  state  harbor 
commissioners  from  enfarcing  an  order  requir- 
ing plaintiff  steamboat  company  to  change  it> 
landing  place,  the  admission  of  hearsay  evi 
dence  tending  to  impugn  defendants'  good  faith 
in  passing  the  order  of  removal  is  harmless,  if 
the  court  finds  that  the  -order  is  nnreasonable. 
since  such  finding  warrants  the  relief  sought, 
irrespective  of  the  motives  of  defendants. 

Commissioners'  decision.  'Department  1 
Appeal  from  superior  court,  city  and  countj 
of  San  Francisco;  William  T.  Wallace,  Judge 
Action  by  the  Union  Transportation  Coui 
pany  against  Charles  Bassett  and  othei-b. 
composing  the  board  of  state  harbor  coiu 
missioners,  to  enforce  the  execution  of  u 
resolution  passed  by  said,  board.  From  a 
decree  (or  plaintiff,  and  from  an  order  de 
nying  a  motion  for  a  new  trial,  defendants 
appeal.    Affirmed. 

F.  S.  Stratton  and  Tirey  I*  Ford,  for  ap 
pellants.  Reddy,  Campbell  &  Metaon,  for 
respondent. 

VANOLIEF,  O.  The  platntiflr  la  a  corpo 
ration  organized  under  the  laws  of  this  state 
for  the  purpose  of  carrying  passengers  and 
freight  on  steamboats  to  be  run  upon  the 
navigable  waters  of  this  state,  and  especial 
ly  between  the  cities  of  Stockton  and  'Sai' 
Francisco.  In  February,  1892,  plaintiff  ap 
plied  to  the  defendants  for  a  suitable  berth 
for  their  boats  at  some  one  of  the  wharves 
under  their  control  or  supervision  at  thf 
water  front  of  the  city  of  San  Francisco. 
Thereafter,  on  June  8,  1892,  the  defendants 
assigned  and  set  apart  berth  room  for  plain- 
tifTs  boats  at  and  upon  Clay  street  wharf, 
which  plaintiff  thereafter  occupied  and  used 
as  a  landing  place  for  ita  boats,  and  by  dis- 
charging freight  thereon  and  receiving  pas- 
sengers and  freight  therefrom  daily,  until 
the  commencement  of  this  action.  On  An 
gust  2,  1892,  the  board  of  harbor  commis- 
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«lonen  adoirted  a  resolntloii  by  which  tbeir 
former  <nder  assigning  berths  to  the  Bteamers 
of  the  plaintiff  at  Clay  street  wharf  was  le- 
sclnded,  and  berths  were  assigned  to  them 
on  Mission  street  wharf,  to  be  selected  by 
an  agenc  of  the  plaintiff  and  the  chief 
wharfinger.  This  order  was  opposed  and 
protested  against  by  the  plaintiff  on  the 
gronnd  stated  in  the  complaint,  and  was  im- 
mediately followed  by  a  protest,  signed  by 
about  40  firms  \  of  produce  and  commission 
merchants,  as  follows:  "Gentlemen:  We, 
the  undersigned,  produce  an^  commission 
merchants  of  San  Francisco,  learning  that 
steps  are  being  taken  to  remove  the  steam- 
era  of  the  Union  Transportation  Company 
from  Clay  street  wharf  to  Mission  street 
wharf,  most  earnestly  protest  against  such 
-hange,  for  the  following  reasons:  First. 
The  center  of  the  produce  and  commission 
'lusiness  in  San  B'ranclsco  is,  and  has  been 
Tor  many  years,  on  Jaclcson,  Washington, 
and  Clay  street  wharves,  and  it  would  be 
iujnrious  to  such  business  to  have  steamers 
bringing  produce  to  land  as  far  away  as 
Mission  street  Second.  It  la  for  the  inter- 
ost  of  the  general  public,  as  well  as  our- 
selves, to  have  a  competing  line  of  steam- 
ers on  the  San  Joaquin  river;  and.  If  the 
Union  Transportation  Company's  line  of 
steamers  should  be  compelled  to  go  to  Mis- 
sion street  wharf,  it  would  preclude  the  pos- 
sibility of  our  having  produce  shipped  by 
that  line,  as  we  would  be  unable  to  dispose 
of  it  at  Mission  street  wharf.  Third.  From 
actual  experience,  it  has  been  proven  that 
to  undertake  to  transfer  the  produce  busi- 
ness to  Mission  street  wHarf  results  in  de- 
stroying that  business.  Wherefore,  we  most 
respectfully  ask  that  the  steamers  Captain 
Weber  and  Dauntless  be  permitted  to  land 
at  Clay  street  pier,  as  heretofore."  On  Au- 
gust 25th  the  board  passed  another  resolu- 
tion relating  to  the  same  matter,  as  follows: 
"On  motion  of  Mr.  Alexander,  seconded  by 
Mr.  Brown,  the  following  resolutions  were 
adopted:  Resolved,  that  any  use  heretofore 
permitted  of  the  Clay  street  wharf,  on  the 
harbor  front  of  city  and  county  of  Saa 
Francisco,  by  the  Union  Transportation 
Company,  a  corporation,  for  the  docking  of 
its  vessels  at  said  wharf,  and  the  use  there- 
of by  said  company  of  any  portion  of  said 
wharf  for  wharfage  or  other  purposes,  be, 
and  the  same  is  hereby  terminated.  This 
resolution  to  take  effect,  and  such  use  ter- 
minate, on  Tuesday,  the  27th  day  of  Septem- 
ber, 1802.  Resolved,  further,  that  said  com- 
pany be  notified  at  least  thirty  days  prior  to 
said  September  27th  of  said  notice  ahd  reso- 
lution, and  termination  on  that  day,  and  of 
such  use;  that  on  said  day  such  further  pro- 
ceedings, by  resolutions  or  otherwise,  will 
be  taken  to  render  effectual  the  termination 
of  any  use  by  said  company.  Also,  that  a 
copy  of  this  resolution  be  served  by  the 
chief  wharfinger,  or  secretary  or  assistant 
nttetary  of  this  board,  on  the  president, 


secretary,  manager,  or  other  ofilceir  or  agent 
In  charge  of  said  company's  affairs  In  this 
city  and  county;  and  that  a  copy  be  forth- 
with addressed  by  mail  to  said  company, 
at  Stockton,  California.  Besolved,  further, 
that  the  chief  wharfinger  be,  and  he  is  here- 
by. Instructed  to  execute  the  purposes  of 
this  resolution,  and  of  any  further  resolo- 
tions  heieafter  passed  in  the  premises.  Re- 
solved, that,  after  September  27th  next,  said 
company  be  assigned  to  the  use  of  Mission 
street  wharf,  at  such  berth  or  place  to  be 
mutually  agreed  upon  by  the  chief  wharfin- 
ger and  agent  of  said  company:  provided, 
however,  that  nothing  In  the  resolution  con- 
tained shall  be  intended  or  construed  as 
giving  or  granting  to  said  company  any 
right  to  the  use  of  said  wharf  other  than 
that  they  may  now  have,  or  may  have  al- 
ready had,  by  operation  of  law." 

On  October  6,  1892,  this  action  was  com- 
menced to  enjoin  the  defendants  from  enfor- 
cing said  resolutions  and  vrders;  and  such  in- 
junction pendente  lite,  or  untO  the  further 
order  of  the  court,  was  then  issued  and  serv- 
ed on  defendants.  The  grounds  for  the  in- 
junction are  stated  In  the  complaint  as  fol- 
lows: •  "That  the  character  of  the  ftelgbt  car- 
ried by  plaintiff  is  of  that  nature  as  to  abso 
lutely  require  Its  delivery  and  receipt  upon 
or  at  the  Clay  street  wharf  (or  the  Washlng- 
'  ton  street  wharf,  which  is  the  next  adjacent 
wharf  thereto),  and  that  those  for  and  from 
whom  it  is  possible  for  plaintiff  to  get  freight 
to  carry  on  said  steamers  cannot  and  will  not 
furnish  or  give  any' goods,  produce,  or  sub- 
stance to  plaintiff,  or  any  one  else  engaged 
in  the  same  or  other  business,  who  caimot  or 
will  not  deliver  and  receive  the  same  at  eithtr 
of  the  wharves  above  named;  and  it  has  been 
the  custom  for  more  than  ten  years  last  pasr 
to  rec^ve  goods  and  produce  of  the  character 
carried  by  plaintiff  at  said  wharves.  Thar 
plaintiff,  relying  upon  said  order  of  defend- 
ants giving  It  berth  room  at  said  Clay  stret-t 
wharf,  made  and  entered  Into  a  large  nuuilwr 
of  freight  contracts  and  agreements  with  oth- 
er persons  to  hereafter  carry  to  and  from,  anl 
receive  and  deliver  upon,  said  Clay  street 
wharf,  large  quantities  of  freight,  for  the  car- 
riage of  which  it  Is  to  receive  large  sums  of 
money  from  said  patrons.  That  during  tbu 
times  herein  mentioned  the  plaintiff  has  been, 
and  now  is,  actually  engaged  in  sharp  and 
active  competition  with  other  corporations 
and  persons  who  have  had,  and  now  have, 
berth  room  at  the  wharves  above  mentioned, 
and  who  are  now  engaged  in  the  same  busi- 
ness as  plaintiff.  That  said  defendants  have 
unreasonably,  arbitrarily,  and  wlthotrt  any 
cause  or  reason  whatever,  save  for  the  purpose 
of  discriminating  against  plaintiff,  and  giving 
to  Its  competitors  an  advantage  over  It,  made 
ao  order  and  passed  a  resolution  changing  the 
berth  and  landing  place  of  plaintiflTs  said 
Bteamers  from  said  Clay  street  n'barf  to  Mis- 
sion street  wharf,  which  said  I  t -mentioned 
wharf  is  distant  quite  a  long  waj  southerly 
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fiom  said  Olay  street  wharf,  and  Is  entirely  out- 
side of  the  district  within  which  plaintiff  can 
get  any  freight  or  passengers  to  carry  on  or  con- 
tinue its  business  with  said  patrons,  as  the 
said  Mission  street  wharf  is  so  situated  that 
neither  passengers,  nor  persons  shipping  the 
character  of  freight  that  plaintiff  carries,  will 
patronize  any  vessels  landing  at  the  same. 
And  plaintiff  further  alleges  that  the  going 
to  and  coming  from  saW  Mission  street  wharf 
will  be  attended  with  great  danger  to  life  and 
property.  And,  upon  informa;tion  and  belief, 
plaintiff  alleges  that  said  order  was  made  by 
said  defendants  arbitrarily,  and  for  the  pur- 
pose of  injuring  and  damaging  plaintiff,  and 
for  the  purpose  of  discriminating  against 
plaintiff  in  the  conducting  and  cairyuig  on 
its  said  business,  and  to  prevent  it  from  car- 
rying on  the  said  business,  and  to  prevent 
plaintiff  from  exercising  its  rights  as  a  com- 
mon carrier,  and  to  prevent  it  from  carrying 
freight  and  passengers  from  and  to  the  city 
of  San  Francisco,  and  to  utterly  ruin  and  de- 
stroy its  business,  and  render  its  property  use- 
less and  of  no  value,  in  order  that  its  compet- 
itors in  said  business  aforesaid  should  thus 
obtain  advantage  over  plaintiff,  and  that  plain- 
tiff should  be  driven  entirely  out  of  business. 
Plaintiff  furthw  alleges  that  said  defendants 
have  notified  plaintiff  that  it  must  immedi- 
ately cease  landing  at  said  Clay  street  wharf, 
and  that  it  must  hereafter  land  at  and  receive 
and  unlcad  freight  from  its  said  steamers  at 
the  said  Mission  street  wharf,  and  not  else- 
where. Plaintiff  further  alleges  that  the  ef- 
fect of  said  order.  If  enforced,  will  be  to  drive 
plaintiff  out  of  the  business  entirely,  and  will 
also  make  it  liable  to  be  proceeded  against 
for  breach  of  contract  by  the  various  persons 
with  yirhom  It  nas  contracted  to  receive,  de- 
liver, and  carry  freight  from  and  to  said  Clay 
street  wharf  for  a  failure  to  do  so,  and  that 
said  order  Is  unjust,  unreasonable,  and  un- 
fair, and  was  pot  made  for  the  convenience 
of  the  public,  but  will  kill  and  prevent  all 
competition  in  the  future,  and  will  compel 
plaintiff  to  hang  up  its  boats  and  vessels,  if 
the  said  order  is  carried  into  effect."  The 
answer  of  defendants  denies  the  allegations  of 
the  complaint  relating  to  the  grounds  upon 
which  the  Injunction  was  asked. 

The.  court,  without  a  Jury,  found  the  facts 
and  conclusion  of  law  as  follows: 

"Finding  of  Facts.  All  and  singular  the 
allegations  contained  and  set  forth  in  the  com- 
plaint,, and  in  the  amendment  to  the  com- 
plaint, at  the  trial,  are  true  in  point  of  fact, 
and  were  true  at  the  commencement  of  the 
action.  .The  order  made  by  the  defendants 
In  the  month  of  August,  1892,  purporting  to 
change  the  docking  place  and  berth  room  of 
the  plaintiff's  boats  from  Clay  street,  where 
they  then  were,  was  arbitrary,  and  was  made 
without  any  Just  cause,  and  without  any  rea- 
son or  motive  therefor  on  the  part  of  the  de- 
fendants, other  than  that  of  injuring  and  dam- 
aging the  plaintiff  in  its  transportation  busi- 
ness, and  to  assist  others,  Its  rivals  and  com- 


petitors In  the  business.  In  forcing  the  plain- 
tiff to  discontinue  the  running  of.  its  said  boats. 
The  orders  and  action  of  the  defendants  in  and 
about  the  removal  of  the  plaintiff's  said  boats 
from  said  Clay  street  wharf  were  not  made 
or  taken  by  the  defendants  for  any  reason  or 
upon  any  ground  or  with  any  intent  such  as 
they  have  alleged  in  their  answer  therein,  but 
were  made  only  with  the  Intent  and  for  the 
pui-pose  on  their  part  as  is  alleged  In  the 
complaint  in  their  behalf. 

"Conclusion  of  Law.  There  must  be  a  de- 
cree for  the  plaintiff  as  prayed  in  the  com- 
plaint, and  it  is  so  ordered." 

A  final  decree  was  entered  in  accordance 
with  these  findings.  The  defendants'  motion 
for  a  new  trial  having  been  denied,  they  have 
appealed  from  the  final  decree,  and  also  from 
the  order  denying  their  motion  for  a  new 
trlaL 

Appellants  contend  that  none  of  the  findings 
of  fact  from  which  the  conclusion  of  law 
was  drawn  are  Justified  by  the  evidence. 
The  evidence  Is  voluminous,  occupying  270 
pages  of  the  printed  transcript.  Then  there 
are  26  speciflcatlons  of  insuffleiency  of  evi- 
dence, occupying  0  pages,  and  consisting  prin- 
cipally of  statements  of  "what  the  evidence 
fails  to  show."  Eleven  of  these  specifications 
apply  to  Issues  tendered  by  the  affinnatlve 
alleviations  in  the  answer  of  the  defendant; 
and  these  specifications  are  "that  the  evidence 
fails  to  show"  that  any  one  of  such  affirmative 
allegations  In  the  answer  Is  true,  and  that 
none  of  such  allegations  are  Justified  by  the 
evidence.  All  this,  however,  is  In  perfect  ac- 
cord with  the  findings  of  the  court.  Perhaps 
the  attorney  fc*  defendants  did  not  intend 
what  he  plainly  said  in  these  so-called  speci- 
fications, and  they  are  here  referred  to  only 
for  the  purpose  of  calling  attention  to  the  in- 
coherency,  ludefinlteness,  and  tiresome  pro- 
lixity of  the  statement  on  motion  for  new  trioL 
Then  there  are  49  spedflcations  of  errors  in 
law,  occupying  15  pages.  The  principal  spec- 
ification of  insufficiency  of  evidence  m-ged 
here  is  that  the  evidence  Is  insufficient  to  Jus- 
tify the  finding  that  the  order  for  the  removal 
of  plaintiff's  boats  was  unreasonable  and  un- 
just. This,  however,  is  not  a  fact,  but,  in 
cases  of  this  kind,  is  a  conclusion  of  law,  de- 
duced by  the  court  from  the  facts  and  circum- 
stances proved.  DiU.  Mun.  Corp.  (4th  Ed.) 
§  327;  Ex  parte  Frank,  52  Cal.-  610.  Hie 
facts  and  circumstances  found  by  the  court 
surely  support  the  conclusion  of  law  that  the 
order  of  the  board  removing  plaintiff's  boats 
was  unreasonable  and  unjust.  Whait  were 
the  findings  of  fact  which  support  this  conclu- 
sion of  law?  And  were  such  findings  Justi- 
fied by  the  evidence?  The  material  substance 
of  these  findings  Is  as  follows:  That  nearly 
all  the  freight  carried  to  San  Francisco  by 
plaintiff  and  its  competitors  consists  of  that 
kind  of  produce  of  land,  exclusive  of  wheat 
and  flour,  which  is  customarily  landed  and  de- 
livered at  the  Clay  street  and  Washington 
street  wharves,  and  which  is  generally,  by 
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the  shippers  thereof,  reqvdred  to  be  delivered 
at  those  wharves,  for  the  reason  that  the  mar- 
ket place  for  such  produce,  for  more  than  10 
years,  has  been  concentrated  and  established 
at  and  near  those  wharves,  and  that  carriers 
could  not  procure  such  produce  as  freight,  to 
be  delivered  at  Mission  street  wharf,  because 
it  Is  400  yards  south  of  Clay  sti-eet  wharf, 
where  such  produce  is  seldom  delivered,  sold, 
or  called  for;  that,  from  the  time  plaintiff  com- 
menced to  run  its  boats  (June  8,  1S92)  until 
it  was  ordered  to  repiove  from  Clay  street  to 
Mission  street,  there  was  an  active  and  sharp 
competition  for  freight  between  plaintiff  and 
another  line  of  boats  on  the  same  route,  and 
having  a  landing  place  at  Washington  street 
wharf,  to  wit,  the  California  Navigation  &  Im- 
provement Company;  that  the  order  of  re- 
moval unfairly  and  unnecessarily  discriminated 
between  plaintiff  and  said  California  Naviga- 
tion &  Improvement  Company,  to  the  great 
detriment  of  the  former  and  advantage  of  the 
latter,  and  that  said  order  was  arbitrarily 
made,  without  just  cause,  and  for  the  pur- 
pose of  thus  discriminating  against  plaintiff 
and  in  favor  of  its  competitor,  and  not  for  the 
purpose  or  with  the  Intent  alleged  in  the  an- 
swer of  the  defendants;  and  that.  If  exe- 
cuted, the  order  for  removal  would  compel 
plaintiff  to  suspend  the  carrying  business  on 
said  route,  to  its  great  and  Irreparable  injury. 
I  think  these  findings  are  supported  by  a  con- 
siderable preponderance  of  evidence,  except 
in  so  far  as  they  may  tend  to  Impute  dishonest 
-motives  to  the  commissioners,  but  that,  inde- 
pendently ot  the  motives  of  the  commission- 
ers, the  findings  support  the  Judgment. 

The  powers  of  the  commissioners  are  defin- 
ed, and  their  duties  prescribed,  so  far  as  they 
relate  to  the  subject  of  this  action,  by  section 
2524  of  the  Political  Code,  as  follows:  "The 
commissioners  shall  have  possession  and  control 
of  that  iwrtion  of  the  Bay  of  San  Francisco 
[described],  together  with  all  the  improve- 
ments, rights,  privileges,  easements  and  ap- 
purtenances connected  therewith,  or  in  any- 
wise appertaining  thereto,  for  the  purposes  In 
this  article  provided.  *  *  *  The  commis- 
sioners shall  have  power  to  make  reasonable 
rules  and  regulations  concerning  the  control 
and  management  of  the  property  of  the  state 
which  is  intrusted  to  them  by  virtue  of  this 
article;  *  •  ♦  [shall]  set  apart  and  assign 
suitable  wharves,  berths  or  landings  for  the 
exclusive  use  of  vessels."  "Where  the  legisla- 
ture, in  terms,  confers  upon  a  municipal  cor- 
poration the  power  to  pass  ordinances  of  a 
specified  and  defined  character,  if  the  power 
thus  delegated  be  not  In  conflict  with  the  con- 
stitution, an  ordinance  passed  pursuant  there- 
to cannot  be  impeached  as  invalid  because  it 
would  have  been  regarded  as  unreasonable  if 
it  had  been  passed  under  the  incidental  pow- 
er of  the  corporation,  or  under  a  grant  of  pow- 
er general  In  Its  nciture.  In  other  words, 
what  the  legislature  distinctly  says  may  be 
done  cannot  be  set  aside  by  the  courts  be- 
cause they  may  deem  it  to  be  imreasonable,  or 


against  sound  policy.  But  where  the  power 
to  legislate  on  a  given  subject  Is  conferred, 
and  the  mode  of  its  exercise  is  not  prescribed, 
then  the  ordinance  passed  in  pursuance  there- 
of must  be  a  reasonable  exercise  of  the  power, 
or  it  will  be  pronounced  invalid."  Dill.  Mun. 
Corp.  S  328.  Under  the  rule  thus  expressed 
by  Judge  Dillon,  even  If  the  power  to  make 
regulations  and  to  assign  berths  and  landing 
places  to  vessels  had  been  given  to  the  har- 
bor commissioners  without  any  express  quali- 
fication, it  would  nevertheless  have  been  sub- 
ject to  the  limitation  that  such  regulations 
and  orders  assigning  berths,  etc.,  must  be  rea- 
sonable, otherwise  invalid.  The  legislature, 
however,  did  not  leave  this  limitation  upon 
the  power  of  harbor  commissioners  dependent 
on  Implication,  but  expressly  limited  It  to  the 
making  of  reasonable  regulations,  and  to  the 
setting  apart  of  suitable  wharves,  berths,  etc., 
to  vessels.  Therefore  It  cannot  be  doubted 
that  the  courts  may  review  the  regulations 
and  orders  of  the  harbor  commissioners  in 
respect  to  the  requisite  attribute  of  reason- 
ableness, and  pronounce  them  invalid  if  found 
to  be  unreasonable.  As  applicable  to  this 
point,  see,  also,  Ex  parte  Prank,  52  OaJ.  606; 
Ex  parte  Kearny,  55  Gal.  225;  Spring  Valley 
Waterworks  v.  City  of  San  Francisco,  82  Cal. 
286,  22  Pac.  910,  1046;  MaycM-,  etc.,  of  Balti- 
more V.  Radecke,  49  Md.  217;  Tugman  v. 
Chicago,  78  lU.  405;  Dill.  Mun.  Corp.  §  319  et 
seq.,  and  notes. 

It  is  urged  by  the  defendants  that  the  slip 
between  Clay  street  wharf  and  Washington 
street  wharf,  in  which  plaintiff's  boats  were 
first  assigned  a  berth,  was  overcrowded,  and 
for  that  reason  it  was  absolutely  necessary 
that  some  of  the  boats  should  be  reniove<l 
therefrom  to  some  other  wharf.  Conceding 
this,  It  does  not  appear  that  It  was  neces- 
sary to  remove  plaintiff's  boats  to  another 
wharf  which  was  unsuitable  to  its  business. 
On  the  contrary,  It  appears  that  at  least 
two  other  boats  that  occupied  berths  In  said 
slip,  to  wit,  the  General  McDowell,  a  gov- 
ernment boat,  and  the  steamer  Huml)oldt. 
might  have  been  removed  to  other  wharves 
suitable  to  their  business,  and  without  preju- 
dice to  their  interests.  When  asked  why 
they  determined  to  remove  plaintiff's  boats, 
rather  than  one  of  the  other  lines,  Mr.  Alex- 
ander, a  member  of  the  board,  answered: 
"To  move  the  other  vessels  would  not  ac- 
complish what  we  wanted  to  accomplish 
particularly.  The  Humboldt  had  already 
been  moved  once.  She  had  been  moved  from 
her  place  at  Clay  street  to  Washington,  and, 
even  If  it  accomplished  the  object.  I  don't 
think  the  board  would  be  Inclined  to  move 
her  from  pillar  to  post."  No  reason  was 
given  why  the  General  McDowell  could  not 
have  been  removed.  What  object  the  l>oariI 
"wanted  to  accomplish  particularly."  other 
than  to  relieve  the  crowded  condition  of 
Clay  street  wharf,  appears  only  by  the  fur- 
ther testimony  of  Mr.  Alexander,  who  said: 
"The  condition  of  that  part  of  the  city  wa.« 
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becoming  so  crowded,  we  recognized  the 
fact  It  was  necessary  to  distribute  this  line 
of  business  [produce  business]  all  over  the' 
city.  To  concentrate  it  for  tlie  next  twenty 
years  is  out  of  the  question."  Yet  the  policy 
of  the  law  creating  and  governing  the  har- 
bor commission  seems  to  favor  the  concen- 
tration of  each  kind  of  business,  and  it  is 
obvious  that  the  public  would  be  better  ac- 
commodated by  such  concentration.  One 
who  desires  to  buy  a  particular  kind  of 
goods,  say  lumber,  coal,  fish,  or  farm  prod- 
uce, must  find  It  very  Inconvenient  to  trav- 
el two-  or  three  miles  along  the  water  front 
to  ascertain  where  he  can  buy  to  the  best 
advantage.  Therefore  I  think  the  court 
properly  found  against  the  plea  of  necessity. 

It  is  urged  that  the  courts  will  not  declare 
an  order  or  regulation  of  the  governing 
board  of  a  municipal  corporation  void,  ex- 
cept in  a  plain  case  of  abuse  of  authority. 
Conceding  this,  it  does  not  follow  that  the 
courts  are  powerless  to  give  relief  in  all 
cases  where  the  evidence  is  conflicting, 
though  it  may  be  admitted  that  the  appel- 
late- court  should  scrutinize  the  evidence 
more  closely  In  cases  of  this  kind  than  in 
ordinary  cases,  and  require  the  record  to 
show  a  satisfactory  preponderance  of  the 
evidence  in  favor  of  the  findings  of  the  trial 
court.  In  other  words,  the  findings  of  fact 
from  which  the  unreasonableness  of  the  or- 
der, regulation,  or  by-law  is  deduced  should 
clearly  appear  to  be  Justified  by  the  evidence, 
and  the  facts  found  should  clearly  warrant 
the  conclusion  of  unreasonableness;  and 
such,  I  think,  are  the  conditions  shown  by 
the  record  in  this  case.  Indeed,  there  is  no 
substantial  conflict  of  evidence,  except  upon 
the  issues  as  to  the  necessity' of  the  order 
of  removal  above  considered,  and  as  to  the 
extent  of  the  injury  to  plaintiff.  Speaking 
of  the  injurious  effect  of  the  order  of  re- 
moval on  the  business  of  plaintiff,  Mr.  Alex- 
ander said,  "The  opinion  of  the  board  was— 
and  my  individual  opinion— that  at  first  it 
might  be  something  of  a  hardship  upon  them 
to  move,  but  we  believed  in  time  they  could 
build  up  a  business."  And  it  was  not  de- 
nied that  the  effect  of  the  removal  might  be 
such  as  alleged  In  the  complaint  and  found 
by  the  court. 

Of  the  48  specified  errors  in  law,  the  only 
one  urged  here  is  that  the  court  erred  In 
admitting  certain  hearsay  evidence.  C.  M. 
Keniston,  a  witness  for  plaintiff,  was  per- 
mitted to  testify  te  a  conversation  be  had 
with  a  Mr.  Knapp  after  the  final  order  of  re- 
moval was  made.  The  testimony  was  ob- 
jected to  on  the  ground  that  it  was  irrele- 
vant, immaterial,  and  mere  hearsay.  The 
objectionable  testimony  was,  in  substance: 
That  Knapp  said  to  Keniston,  who  was  the 
secretary  of  the  plaintiff  corporation,  that 
he  (Knapp)  believed  it  possible  that  all  the 
factions  could  be  compromised  so  that  plain- 
tiff could  be  allowed  to  remain  at  Clay  street 
wharf;  that  he  knew  more  about  the  case. 


probably,  than  any  one  else;  that  he  thought 
he  was  in  a  position  to  compromise  the  mat- 
ter, but,  of  course,  it  would  require  money 
to  do  it,— he  thought,  about  $2,000;  parties 
would  have  to  be  fixed  up,  in  order  to  allow 
plaintiff  to  remain  at  Clay  street  wharf. 
That  Knapp  repeated  the  substance  of  the 
above  to  Mr.  G-Illls,  the  president  of  the 
plaintiff,  and  that  witness  and  Mr.  Glllis  de- 
clined to  pay  any  sum  for  the  purpose  of 
effecting  a  compromise.  It  appeared  that 
Knapp  had  acted  as  the  private  detective 
for  the  California  Navigation  &  Improve- 
ment Company  about  two  years  immediately 
preceding  this  conversation  with  Keniston, 
and  that  be  had  assisted  in  procuring  the 
order  removing  plaintiff  from  Clay  street 
wharf;  but  there  is  nothing  in  the  evidence 
tending  to  prove  that  he  was  in  any  wise 
connected  with  the  defendants,  nor  that  any 
one  of  the  defendants  authorized,  or  even 
knew  of,  his  proposals  to  Keniston  or  Glllis. 
That  this  testimony  of  Keniston  was  not 
only  mere  hearsay,  but  irrelevant  and  imma- 
terial, .  and  for  these  reasons  should  have 
been  rejected,  admits  of  no  doubt,  but  that 
defendants  were  not  injured  thereby  seems 
quite  as  clear.  The  only  possible  effect  it 
could  have  had  was  to  cast  a  mere  suspi- 
cion upon  the  motives  and  good  faith  of  the 
defendants;  but,  as  above  remarked,  the 
Judgment  rests  firmly  on  the  finding  that 
the  order  of  removal  was  unreasonable  and 
unjust,  independently  of  the  motives  or  good 
faith  of  the  commissioners,  and  must  have 
been  the  same  whether  their  motives  were 
good  or  bad.  The  relief  asked  and  given 
may  be  regarded  as  indivisible,  and  such  as 
must  have  been  wholly  given  or  entirely  de- 
nied, and  could  not  have  been  diminished  or 
affected  by  proof  of  good  faith  of  defend- 
ants. The  following  cases  were  cited  to  the 
point  that  the  hearsay  evidence  was  harm- 
less, and  that  the  Judgment  should  not  be 
reversed  for  the  error  of  admitting  it:  Nor- 
wood V.  Kenfleld,  30  Cal.  3JH;  Kisling  v. 
Shaw,  33  Cal.  425;  Mott  v.  Keyes,  45  CaL 
380;  De  La  Guerra  v.  Newhall,  55  Cal.  21; 
Sllvarer  v.  Hansen,  77  Cal.  579,  20  Pac.  136; 
Jones  V.  Tallant,  90  Cal.  386,  27  Pac.  300; 
Clavey  v.  Lord,  87  Cal.  413,  25  Pac.  493. 

The  decree  enjoins  the  board  from  enfor- 
cing the  order  of  removal  to  Mission  street, 
"and  from  unlawfully  requiring  plaintiff  to 
dock  its  boats  elsewhere  than  at  said  Clay 
street  wharf."  Appellants  contend  that  this 
gives  the  plaintiff  a  perpetual  vested  right 
to  dock  at  Clay  street  wharf  and  enjoins  de- 
fendants from  interfering  therewith  for  any 
cause.  But  such  is  not  the  meaning  of  the 
decree.  The  board  Is  not  enjoined  from  re- 
moving plaintiff's  boats  from  Clay  street 
wharf  "for  any  lawful  cause,  nor  from  mak- 
ing any  reasonable  regulation  or  order.  I 
think  the  judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:     SEARLS,  C;  BELCHER,  C. 
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PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der api>ealed  from  are  affirmed. 


(US  Cal.  160) 

PEOPLE  T.  THOMPSON.     (Cr.  121.) 
(Supreme  Court  of  California.    Nov.  30,  1896.) 
Train  Wbeckiso  —Denial  of  New  Trial  — Ap- 
peal—Erboseocs  Instbuctioss. 

1.  TJnder  Pen.  Code,  $  1176,  which  provides 
that  the  instractions  given  or  refused,  with  the 
indorsements  thereon,  form  a  part  of  the  record, 
and  the  rulings  may  be  reviewed  on  appeal  as 
though  embodied  in  a  bill  of  exceptions;  and 
section  1237,  which  provides  for  an  appeal  from 
the  judgment  of  conviction,  and  from  an  order 
refusing  a  new  trial, — defendant  may  prosecute 
both  appeals,  and  can  have  alleged  error  in  the 
giving  of  instructions  considered  on  either  of 
them,  but  not  on  both. 

2.  Under  Pen.  Code,  8  1172,  which  provides 
for  an  exception  to  an  order  denying  a  new  trial, 
such  order  may  be  reviewed  on  an  appeal  from 
the  judgment  on  a  proper  record;  and  there  is 
no  necessity  for  a  separate  appeal  from  the 
order,  though  both  are  provided  for  by  section 
1237. 

3.  Under  Pen.  Code.  $  218  (St.  1801,  p.  283), 
making  it  a  felony  to  throw  a  switch,  etc.,  with 
intent  to  derail  any  train,  or  board  any  train 
with  intent  to  rob  it,  etc.,  where  the  indictment 
charges  defendant  with  throwing  a  switch  with 
intent  to  derail  a  passenger  train,  "and"  board- 
ing a  passenger  train  with  intent  to  rob  the 
same,  it  charges  the  single  offense  of  train 
wrecking;    and  it  is  error  to  charge  that  the 

i'ury  must  convict  defendant  if  they  find  that 
le  boarded  an  express  car,  and,  by  putting  in 
fear  the  messenger  in  charge,  stole  anything  in 
the  custody  of  the  messenger,  where  the  evi- 
dence shows  that,  if  defendiiut  entered  the  car, 
it  was  after  it  had  been  derailed. 

4.  There  was  no  evidence  to  show  that  de- 
fendant's accomplice  boarded  the  train  with  in- 
tent to  rob  it,  and  that,  in  the  perpetration  of 
that  offense,  the  train  was  ditched;  hence  it 
was  error  to  further  charge  that  if  an  accom- 
plice threw  a  switch  witli  intent  to  derail  a 
train,  and  if  he  unlawfully  boarded  the  train 
witli  intent  to  rob  the  same,  aud  defendant  aid- 
ed and  abetted,  the  jury  must  find  defendant 
guilty,  since  the  instruction  assumed  the  ex- 
istence of  evidence  which  bad  not  been  given, 
and  because  it  was  not  applicable  to  any  fact 
in  the  case. 

McFarland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  of  Los 
Angeles  cotmty;  B.  N.  Smith,  Judge. 

W.  H.  Thompson  web  convicted  of  train 
wrecking,  and,  from  an  order  denying  him  a 
new  trial,  appeals.    Reversed. 

For  former  report,  see  43  Pac.  748,  111  Cal. 
242. 

Ben  Goodrich,  D.  K.  Trask,  and  Wm.  A. 
Harris,  for  appellant  Atty.  Gen.  Fitzgerald, 
for  the  People. 

TEMPLE,  J.  The  defendant  was  convicted 
upon  a  charge  of  derailing  a  railroad  train,  and 
unlawfully  boarding  a  train  with  Intent  to  rob 
the  same.  This  appeal  Is  from  an  order  refus- 
ing a  new  trial,  and  the  only  points  made  are 
that  the  a)urt  erred  in  giving  certain  Instruc- 
tions. An  appeal  from  the  judgment  was  sep- 
arately taken,  and.  there  being  no  bill  of  ex- 
treptlons  to  be  settled,— as  the  points  arose  upon 


the  demurrer,— that  appeal  reached  here  first, 
and  was  long  since  decided.  lU  Cal.  242,  43 
Pac.  748.  On  the  former  appeal  from  the  Judg- 
ment no  points  were  made  with  reference  to  the 
Instructions,  and,  as  there  was  no  bill  of  ex- 
ceptions, such  points  could  not  have  been  pre- 
sented to  the  best  advantage.  Still  the  defend- 
ant might  have  had  a  bill  of  exceptions  on  the 
appeal  from  the  Judgment,  in  which  so  much  of 
the  evidence  as  was  necessary  to  Illustrate  his 
points  could  have  been  set  out  The  Code  ex- 
pressly provides  (section  117&,  Pen.  Code)  that 
the  Instructions  given  or  refused,  whether  in 
writing  or  taken  down  by  the  reporter,  with  the 
indorsements  thereon  (showing  whether  given 
or  not),  constituted  a  part  of  the  record,  and 
the  rulings  may  be  reviewed  on  appeal  as 
though  embodied  In  a  bill  of  exceptions.  In 
criminal  cases,  If  a  motion  for  a  new  trial  Is 
made.  It  must  be  denied  before  judgment  is  en- 
tered against  the  defendant.  Section  1172, 
Pen.  Code,  provides  for  an  exception  to  an  order 
denyhig  a  new  trial.  The  order  denying  a  new 
trial  Is  therefore  an  order  made  before  Judg- 
ment, and  may  be  reviewed  on  an  appeal  from 
the  Judgment.  There  Is  therefore  no  real  ne- 
cessity for  an  appeal  from  an  order  denying  a 
new  trial.  Still,  the  Code  provides  for  an  ap- 
peal from  the  Judgment  and  from  an  order 
denying  a  new  trial.  Pen.  Code,  §  1237.  Now, 
It  Is  suggested  that  because  there  has  been  an 
appeal  from  the  Judgment,  upon  which  the 
alleged  errors  In  giving  the  instructions  might 
have  been  considered,  they  cannot  be  considered 
on  this  appeal;  that  Is  to  say,  a  defendant  Is 
at  liberty  to  present  such  questions  either  upon 
an  appeal  from  the  Judgment  or  upon  an  appeal 
from  an  order  refu-sing  a  new  trial,  but  he 
cannot  do  both.  Furthermore,  it  Is  contended 
an  affirmance  «f  the  judgment  on  appeal  is  flual 
as  to  questions  which  were  or  might  bare  been 
pre.sented  on  that  appeah  It  would  therefore 
follow  that  If  he  could  have  had  a  record  which 
would  have  presented  Us  point,  and  did  not. 
he  has  lost  his  right  to  be  heard.  Suvh,  as  I 
understand  the  suggestions,  are  the  reasons 
urged  for  refusing  to  consider  the  exceptions  on 
this  appeal,  to  reference  to  which  It  may  be 
said  that  both  methods  are  provided  by  the 
statute.  The  motion  for  a  new  trial  is  an  In- 
deijendent  proceeding  In  the  case,  and  It  often 
happens  in  civil  cases  that  a  judgment  la  set 
aside  on  a  motion  for  a  new  trial  after  It  has 
been  affirmed  on  appeal.  It  could  not  be  so 
vacated  by  the  trial  court  in  a  criminal  case, 
simply  because  the  judgment  cannot  be  entered 
until  the  motion  for  a  new  trial  has  been  dis- 
posed of.  But,  as  there  may  he  an  appeal 
from  the  judgment,  and  afterwards  an  appeal 
from  the  order  refii.slng  a  new  trial,  the  judg- 
ment might  be  affirmed  here  on  an  appeal 
from  the  judgment  and  afterwards  set  aside 
on  an  appeal  from  an  onler  denying  a  new  trial 
as  In  civil  cases.  It  is  entirely  a  matter  of 
statutory  control,  and,  since  both  appeals  have 
been  provided,  I  can  see  no  reason  why  the 
court  should  refuse  to  hear  either.  It  would  be 
going  beyond  any  case  within  my  knowledge 
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to  hold  that  a  determlDatlon  of  an  appeal  Is 
conclusive  upon  all  questions  which  might  have 
liben  raised  npou  any  record  which,  under  the 
rules  of  practice,  might  have  been  made.  If 
conclusive  as  to  the  Instructions,  it  would  be 
equally  conclusive  as  to  every  question  which 
might  be  made  on  a  motion  for  a  new  trial; 
for,  as  already  stated,  every  point  made  on  a 
motion  tor  a  new  trial  could  be  considered  on 
an  appeal  from  the  judgment  with  a  proper  rec- 
01  d.  The  true  rule,  in  my  opinion,  Is  that  de- 
fendant may  piosecute  both  appeals,  but  can 
have    but  one  decision  of  the  same  point. 

This  precise  question  has,  I  thinlt,  been  de- 
cided by  this  court  after  most  mature  considera- 
lior.  in  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac. 
26,  32.  131.  Th^t  was  a  civil  case,  but,  so 
far  as  affects  this  question,  I  see  no  difference 
In  principlf-.  Tne  reasoning  there  adopted  ap- 
plies with  at  least  equal  force  here.  The  court 
said:  "The  law  of  this  state  permits  two  ap- 
peals In  the  same  case,— one  from  the  Judg- 
ment, and  th?  other  from  the  order  denying 
a  new  tria>.  Both  of  these  appeals  have  a  di- 
rect effect  on  the  Judgment,  and,  if  successful, 
may  vacate  it  entirely  or  modify  it,  as  the  court 
may  determine.  These  appeals  may  both  be 
prosecuted  and  be  pending  in  this  court  at  tlie 
same  time,  as  was  the  case  here  until  the  appeal 
from  the  Judgment  was  disposed  of.  The  fact 
that  this  court  has  declared  a  rule  of  law  in 
deciding  the  appeal  first  reached  for  decision,  and 
upon  which  no  action  has  or  can  tie  tal^en  until 
the  second  appeal  is  also  disposed  of,  cannot, 
by  reason  of  the  rule  Invoked  by  the  respondent, 
prevent  the  court  from  fully  investigating  and 
deciding  the  second  appeal  to  the  extent  of 
modifying  or  wholly  changing  Its  former  deci- 
sion, if  it  be  satisfied  tliat  an  error  has  been  com- 
mitted. The  case  must  be  regarded  as  within 
the  control  of  this  court  until  both  appeals  are 
detormlned." 

The  questions  now  raised  as  to  the  Instruc- 
tions were  not  presented  on  the  appeal  from 
the  Judgment,  and  as  to  one  instruction,  at 
least,  could  not  have  been  fully  presented 
without  a  bill  of  exceptions.  On  the  appeal 
from  the  Judgment  it  was  decided  that  the 
information,  in  charging  that  the  defendant 
willfully,  unlawfully,  and  feloniously  threw 
out  a  switch  with  intent  to  derail  a  passenger 
train,  and  "did  then  and  there  willfully,  un- 
lawfully, and  feloniously  board  a  passenger 
train,  *  •  •  with  Intent  then  and  there  to 
rob  said  passenger  train,"  did  not  charge  two 
offenses.  The  act  under  which  the  prosecu- 
tion was  fiad  was  an  act  adding  one  section 
to  the  Penal  Code.  It  was  said  by  the  court 
on  the  former  appeal  that  "this  act  arose 
from  the  necessity  of  the  times,  and  was  cre- 
ated for  the  purpose  of  stopping  train  wreck- 
ing and  punishing  train  wreckers.  The  act  so 
declared  its  purpose  In  tenns,  and,  aside  from 
one  clause  thereof,  such  purpose  is  jiatent  up- 
on the  most  casual  inspection  of  its  provi- 
sions." Again,  speaking  of  this  one  clause 
In  which  the  purpose  was  less  manifest,  the 
court  said:  "The  whole  tenor  and  purpose  of 
v.46p.no.l2— 58 


the  act  Is  directed  against  train  wrecking,  and 
this  is  true  as  to  subdivision  2  equally  with 
All  other  subdivisions.  At  first  glance  that 
clause  would  seem  to  be  directed  towards  th» 
suppression  of  the  crime  of  robbery;  but  the 
offense  of  robbery  is  only  incidentally  involv- 
ed, and  the  prevention  of  the  wrecking  of  the 
train,  and  the  consequent  and  natural  results 
following  of  Injury  and  death  to  the  pas- 
sengers, Is  its  prime  purpose.  Whatever  else 
the  clause  imports,  it  means  acts  of  violence 
upon  the  train.  It  imports  to  a  more  or  less 
degree  the  subjection  of  the  employes  to  the 
robbers,  the  menace  and  duress  of  the  em- 
ployes, a  loss  of  the  control  of  the  train  by 
them,  fright  upon  their  part,  and' even  death. 
These  things  being  so,  the  probabilities  of  de- 
struction to  the  train  and  passengers  follow 
nearly  as  necessarily  as  such  probabilities' 
would  follow  from  the  misplacing  of  a  switch 
or  the  removal  of  a  rail.  Hence  we  say  that 
every  part  and  clause  of  the  act  Is  directed  to- 
wards the  suppression  of  train  wrecking."  To^ 
charge,  then,  displacing  a  switch  with  Intent 
to  derail  a  train,  and  to  board  the  same  with 
intent  to  rob  the  same,  is  to  charge  but  a  single 
offense,  because  the  probable,  or  at  least  the 
possible,  effect  of  each  act,  is  to  wreck  the 
train.  The  one  offense  charged  is  train  wreck- 
ing. Furthermore,  the  act  is  not  designed  to 
prevent  or  punish  robbery,  save  when  that  is 
an  incident  in  train  wrecking.  We  also  derive 
from  this  a  definition  of  the  phrase  "robbing 
a  train."  It  is  to  take  from  the  persons  hav- 
ing charge  of  the  train,  by  violence  and  in- 
timidation, the  control  and  management  there- 
of, with  intent  to  take  from  it,  or  from  a  per- 
son upon  It,  something  of  value.  Train 
wrecking  must  be  ■  such  a  destruction  of  a 
train  as  will  endanger  human  life.'  It  must 
be  of  an  operative  train,— one  being  used. 

Upon  the  former  appeal  the  court  was  con- 
sidering the  demurrer  alone,  and,  of  course, 
understood  the  information  to  charge  that  the 
defendant  boarded  such  a  train.  The  evi- 
dence discloses,  however,  without  conflict, 
that  the  defendant  did  not  board,  or  attempt 
to  board,  the  train  until  after  it  had  been 
wrecked.  At  that  time  the  train  was  not  an 
operating  train,  and  could  not  have  been 
wrecked.  Therefore,  when  the  defendant 
boarded  the  train  with  the  Intent  to  rob  It, — 
if  he  can  be  said  to  have  done  so,— the  act 
could  not  by  any  possibility  have  contributed 
towards  wrecking  the  train.  This  would  not 
necessarily  have  prevented  the  conviction  of 
the  defendant.  He  could  still  have  been  con- 
victed and  punished  for  throwing  out  a  switcli 
for  the  purpose  of  wrecking  the  train.  The 
evidence  was  sufficient  to  sustain  a  convic- 
tion upon  that  ground;  but.  unfortunately, 
the  Jury  was  instmoted  by  the  court  as  fol- 
lows: "If  the  Jury  believes  from  the  evidence 
that  the  defendant,  W.  H.  Thompson,  with 
Alva  Johnson,  at  the  county  of  Los  Angeles, 
in  the  state  of  California,  on  the  15th  day  of 
February,  18SM,  boarded  an  express  car  in 
a  passenger  train,  on  the  Southern  Pacific 
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Railroad,  at  Roscoe  Station,  la  said  county, 
and  by  force  and  violence,  or  by  putting  In 
I'ear  of  some  Injury  to  the  person  of  tbe  mes- 
senger In  charge  of  said  car,  did  rob,  steal, 
and  carry  away  any  money  of  any  value 
then  In  tlte  custody  or  under  the  care  or  In 
the  control  of  said  messenger,  then  the  Jury 
should  find  the  defendant  guilty."  Under 
the  opinion  rendered  upon  the  former  appeal, 
boardhig  a  train  under  such  circumstances  as 
the  evidence  in  this  case  tends  to  prove  could 
not  constitute  the  crime  of  train  wrecking. 
The  jury  were  told  that  they  must  convict 
Xhe  defendant  of  the  offense  of  train  wrecking 
■If  they  found  that  he  boarded  an  express  car, 
which  without  conflict  the  evidence  shows 
was  not  then,  when  the  evidence  tends  to 
show  be  boarded  It,  a  part  of  a  train  whicii. 
could  have  been  operated  or  wrecked,  and, 
by  putting  In  fear  the  messenger  in  charge 
of  the  car,— not  of  the  train,— did  rob  or  steal 
anything  of  value  In  the  custody  of  the  mes- 
senger; that  is  to  say,  although  they  should 
find  that  defendant  did  not  derail  the  train, 
.and  had  not  Interfered  with  It  until  after 
it  had  been  wrecked,  still  they  must  find  him 
guilty  of  this  offense  If,  after  the  train  had 
been  wrecked,  he  robbed  the  express  mes- 
senger while  on  the  car.  The  so-called  "train" 
was  not  then  in  reality  a  train.  It  had  no 
■engine,  and  could  not  have  been  operated  or 
wrecked.  The  express  car  did  not -then  con- 
stitute a  part  of  a  train.  Judged  by  the  opin- 
ion rendered  on  the  former  appeal,  as  well  as 
by  general  rules  of  law,  the  above  instruction 
is  wrong. 

There  are  additional  objections  to  the  third 
instruction.  In  it  the  jury  were  told  that  If 
Alva  Johnson  threw  out  a  switch  with  tlie 
Intent  to  derail  a  train,  and  if  he  unlawfully 
boarded  the  train  with  intent  to  rob  the 
same,  and,  in  the  perpetration  of  such  of- 
fense, one  Masters  was  killed,  and  defendant 
aided  and  abetted,  they  must  find  the  de- 
fendant guilty.  Evidence  of  the  killing  of 
Mastera  was  objected  to  at  the  trial,  and  ad- 
mitted over  defendant's  objection.  By  this 
Instruction  the  attention  of  the  jury  Is  called 
to  it  as  a  material  circumstance  tending  to 
show  the  guilt  of  the  defendant.  The  jury 
were  told  that  if  Johnson  boarded  the  train 
with  the  intent  to  rob  it,  and  the  train  was 
thereby  ditched,  and  Masters  killed,  defend- 
ant, if  he  aided  and  abetted,  was  guilty. 
There  was  no  evidence  whlcIi  tended  to 
■show  that  Johnson  boarded  the  train  with 
intent  to  rob  it,  and  that,  in  the  perpetra- 
tion of  that  offense,  the  train  was  ditched. 
•On  the  contrary,  the  evidence  shows  without 
contradiction  that  Johnson  did  not  board  or 
attempt  to  board  the  train  until  after  it  had 
been  ditched.  The  instruction  was  there- 
fore erroneous,  in  that  it  assumed  the  exist- 
ence of  evidence  which  had  not  been  given, 
and  because  it  was  not  applicable  to  any 
fact  In  the  case. 

For  these  reasons,  the  judgment  is  revers- 
ed, and  a  new  trial  ordered. 


I  concur:    HEXSHAW,  J. 

I  dissent:    McFARLAND,  J. 

BEATTY,  C.  J.  I  concur  in  the  Judgment, 
and  generally  in  the  opinion  of  Justice  TEM- 
PLE, but  I  think  a  word  should  be  added 
with  reference  to  the.  novel  practice  pur- 
sued in  this  case,  of  bringing  up  the  appeals 
from  the  Judgment  and  from  the  order  de- 
nying a  new  trial  separately  and  upon  dif- 
ferent records.  This  case  full;^  Illustrates 
the  proposition  that  such  practice  Is  produc- 
tive of  delay  and  unnecessary  expense,  and 
that  it  .is  as  inconvenient  as  It  is  unusual. 
For  the  purpose  of  preventing  such  proceed- 
ings in  the  futuie,  I  would  suggest  that  this 
may  easily  be  done  by  following  the  direc- 
tions contained  in  section  12-16  of  the  Penal 
Code,  which  impose  upon  the  county  clerk 
the  duty  of  printing  and  transmitting  the 
record  in  criminal  cases.  The  Penal  Code 
(sections  1170-1173)  provides  for  various 
bills  of  exceptions  to  be  settled  before,  dur- 
ing, and  after  the  trial,  all  or  any  of  which 
may  be  used  in  support  of  an  appeal  from 
the  judgment;  but  "the  bill  of  exceptions" 
especially  referred  to  in  section  12J6  is  that 
provided  for  in  section  1171,  viz.  the  bill  of 
the  exceptions  taken  at  the  trial,  and  whicli 
must  be  presented  for  settlement  within  10 
days  after  the  judgment.  If  no  such  bill 
of  exceptions  has  been  settled  -when  the  ap- 
peal is  taken,  and  the  time  for  its  presenta- 
tion has  not  elapsed,  the  clerk  should  wait 
till  it  has  been  settled,  or  until  the  right  to 
have  It  settled  has  been  lost  or  waived,  bo- 
fore  printing  the  record;  and,  when  he  does 
print  it,  he  should,  as  the  almost  universal 
practice  is,  and  as  I  think  the  statute  clearly 
Intends,  print  the  entire  record,  includiuR 
all  bills  of  exception,  in  one  record  for  both 
appeals. 

HARRISON,  J.  (concurring).  On  the  ap- 
peal from  the  Judgment  against  the  defend- 
ant (111  Cal.  242,  43  Pac.  749),  the  instruc- 
tions to  the  Jury  were  not  considered  or  pa.sa- 
ed  upon  by  this  court.  The  sufficiency  of 
the  information,  as  tested  by  the  demurrer, 
was  the  only  matter  of  law  then  considered 
or  determined.  In  the  prevailing  opinion  it 
was  said:  ""A  demurrer  to  the  information 
was  overruled,  and  the  reversal  or  affirm- 
ance of  this  judgment  Is.  dependent  upon  the 
legal  soundness  of  the  action  of  the  trial 
court  in  that  behalf."  And  Mr.  Justice  Hen- 
shaw  said,  in  his  dissenting  opinion:  "This 
hearing  is  on  demurrer  only."  It  follows 
that  only  the  propositions  of  law  then  deter- 
mined fall  within  the  rules  governing  the 
"law  of  the  case."  These  rules  rest  upon 
the  principles  of  an  estoppel,  and  it  is  evi- 
dent that,  as  the  action  of  the  trial  court 
which  is  now  under  review  was  had  ante- 
rior to  the  decision  of  this  court  upon  the 
appeal  from  the  Judgment,  none  of  the  ele- 
ments of  an  estoppel  can  be  invoked  for  the 
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purpose  of  preventtng  a  review  of  its  action. 
The  "law  of  the  ease"  Is  properly  Invoked 
when,  upon  a  former  appeal  in  the  same  ac- 
tion, this  court  has  declared  the  rule  of  law 
governing  the  rights  of  the  litigants  In  that 
action.  But,  as  the  Judgment  of  this  court 
upon  the  other  appeal  was  rendered  without 
determining  or  even  considering  the  direc- 
tions to  the  Jury,  and  would  not  have  even 
the  force  of  a  precedent  in  another  case  In- 
volving the  correctness  of  the  same  instruc- 
tions, much  less  can  It  be  held  conclusive  in 
the  same  case,  when  their  correctness  Is  for 
the  first  time  directly  challenged. 

The  court  erred  In  giving  to  the  Jury  the 
third  instruction,  but,  in  my  opinion,  for  a 
different  reason  from  that  assigned  by  Mr. 
Justice  TEMPLE.  This  instruction  is  as 
follows:  "It  the  Jury  finds  from  the  evidence 
that  Alva  Johnson,  at  the  county  of  Los 
Angeles,  state  of  California,  on  the  15th 
day  of  February,  1894,  did  willfully,  un- 
lawfully, and  feloniously  throw  out  a  switch, 
at  Roscoe  Station,  on  the  Southern  Pacific 
Railroad,  In  said  county,  with  intent  then 
and  there  to  derail  a  passenger  train,  and 
did  then  and  there  willfully,  unlawfully, 
and  feloniously  board  said  passenger  train, 
with  intent  then  and  there  to  rob  the  same, 
and.  In  the  perpetration  of  said  offense,  said 
train  was  ditched,  and  one  Masters  was 
killed,  and  that  the  defendant,  W.  H.  Thomp- 
son, was  present  then  and  there,  aiding, 
abetting,  and  counseling  said  Johnson  in  the 
perpetratlcn  of  said  offense,  then  you  will 
find  the  defendant  guilty,  as  charged  In  the 
Information."  The  Instruction  follows  the 
language  of  the  information,  and,  as  it  was 
held  on  the  appeal  from  the  Judgment  that 
the  facts  set  out  in  the  Information  charged 
the  defendant  with  but  a  single  offense,  that 
portion  of  the  Instruction  which  refers  to 
the  ditching  of  tlie  train  and  the  killing  of 
Masters,  "In  the  perpetration  of  said  of- 
fense," was  authorized  by  the  evidence  con- 
necting the  defendant  with  the  ditching  of 
the  train;  and  the  "offense"  referred^ to  im 
the  Instruction  must  have  been  understood 
by  the  Jury  as  including  both  the  throwing 
out  of  the  switch,  as  well  as  boarding  the 
train.  The  fact  that  the  train  had  been 
ditched  before  the  defendant  boarded  the 
express  caV  was  immaterial,  if  the  two  acts 
were  part  of  a  single  transaction,  and  done 
In  pursuance  of  an  original  purpose;  and, 
If  the  defendant  threw  out  the  switch  for 
the  purpose  of  enabling  him  the  more  read- 
ily to  board  the  train  for  the  purpose  of  rob- 
bing it,  it  was  immaterial  that  the  train 
had  been  brought  to  a  standstill  before  he 
actually  got  upon  the  car.  Neither  would  a 
temporary  purpose  of  abandoning  the  orig- 
inal plan,  after  the  train  had  been  brought 
to  a  stop,  change  the  character  of  the  of- 
fense If  such  original  j>lan  was  resumed  and 
carried  into  effect.  The  instruction  assumes 
that  there  was  evidence  that  Johnson  threw 
aut  the  switch,  and  that  the  defendant  was 


merely  present,  aiding,  abetting,  and  coun- 
seling him  in  the  perpetration  of  the  offense, 
whereas  the  only  evidence  in  reference 
thereto  was  that  of  Johnson  himself,  who 
testified  that  the  switch  was  thrown  out  by 
the  defendant.  This  portion  of  the  instruc- 
tion could  not,  however,  have  prejudiced  the 
defendant;  but  the  former  portion  was 
clearly  prejudicial  to  him,  in  presenting  to 
the  Jury  the  fact  that  Masters  was  killed, 
and  thus  indirectly  charging  him  with  a 
homicide.  No  charge  of  this  nature  was 
made  In  the  Information,  and,  although  evi- 
dence of  the  killing  of  Masters  was  Intro- 
duced before  the  Jury  against  the  objections 
of  the  defendant,  there  was  no  issue  upon 
that  fact  which  he  was  called  upon  to  meet, 
and  the  Jury  should  not  have  been  allowed 
to  consider  that  fact  for  the  purpose  of  de- 
termining his  guilt.  The  order  denying  a 
new  trial  should  be  reversed,  and  a  new  trial 
granted. 

(115  CW.  132) 

PEOPLE    V.    KATZ.      (Cr.    186.) 

(Sapreme  Court  of  California.    Nov.  30,  1896.) 

Rafb — AoB  OP  Prosrcctkix  — BviDBNCE — Under 

AOB  OP  Consent— Belief  of  Oreater 

Aqb  no  Defense. 

1.  On  a  trial  for  rape,  where  the  prosecutrix 
was  under  the  age  of  consent,  she  may  testify 
to  her  age,  though  her  knowledge  of  it  is  de- 
rived from  statements  of  the  parents  or  from 
family  reputation, 

2.  The  Family  Bible  record  is  admissible  in 
evidence  to  show  a  child's  age,  when  it  is  proved 
that  the  book  is  the  Family  Bible,  and  the  hand- 
writing or  authorship  of  the  entries  need  not  be 
proved. 

3.  On  a  trial  for  rape,  where  the  prosecutrix 
was  under  the  age  of  coasent  when  the  crime 
was  committed,  defendant  cannot,  as  against 
the  evidence,  urge  as  m  defense  that  he  had  rea- 
son to  believe,  and  did  believe,  that  she  was 
over  that  age. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Philip  Ratz  was  convicted  of  rape,  and  ap- 
peals.    Afiirmed. 

Geo.  Hayford,  for  appellant,  Atty,  Gen. 
Fitzgerald,  for  the  State. 

HENSHAW,  J.  The  defendant  was  con- 
victed of  the  crime  of  rape.  In  having  had 
carnal  intercourse  with  a  female  child  under 
the  age  of  14  years,  and  not  his  wife.  The 
intercourse  was  admitted.  The  age  of  the 
child  was  a  question  In  dispute.  It  was  con- 
ceded that  the  intercourse  was  not  had 
through  force  or  violence,  so  that  if,  at  the 
time  thereof,  the  child  was  over  the  age  of 
14  years,  the  crime  of  rape  was  not  commit- 
ted. The  child  herself  testified,  to  her  age, 
as  well  as  to  the  date  of  the  Intercourse. 
Her  evidence  went  to  show  that  at  the  time 
when  Ratz  carnally  knew  her  she  was  un- 
der the  age  of .  14.  The  evidence  of  the 
cliild  was  admissible.  A  person's  age  may 
be  proved  by  his  own  testimony,  and  the 
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fact  tbat  knowledge  of  that  age  Is  derived 
from  statements  of  the  parents  or  from 
family  reputation  does  not  render  It  Inad- 
mlBstble.  HiU  T.  Eldridge,  126  Mass.  234; 
Cherry  r.  State,  68  Ala.  29;  Bain  t.  State, 
61  Ala.  75;  Rose.  Or.  Ev.  •272.  The  testi- 
moay  of  the  mother  of  the  child  also  went 
to  prove  the  fact  that  at  the  date  in  ques- 
tion she  was  under  the  age  of  14.  The 
mother,  when  on  the  witness  stand,  was 
shown  a  booli,  and  testified  that  it  was  hers, 
and  that  it  was  her  Family  Bible;  that  it 
contained  the  record  of  her  family.  This 
book  contained,  among  other  entries,  the 
name  of  the  child,  and  the  date  of  her  birth. 
The  mother  testified  that  it  was  correct. 
Objection  was  made  to  the  introduction  of 
the  record  by  defendant,  upon  the  ground 
that  It  appeared  tbat  the  record  was  in 
English;  that  the  mother  did  not  linow  bow 
to  read  or  write  English,  and  could  not  tell 
whether  or  not  the  record  was  correct.  The 
admissibility  of  the  book  did  not  depend  up- 
on proof  of  handwriting  or  authorship  of 
the  entries.  It  depended  upon  proof  of  the 
fact  that  It  was  the  Family  Bible,  which  evi- 
dence was  afforded  by  the  testimony  of  the 
mother.  As  Is  well  said  In  Hubbard  v.  Lees, 
L.  R.  1  Exch.  255:  "To  require  evidence  of 
the  handwriting  or  authorship  of  the  entries 
[in  a  Family  Bible]  is  to  mistake  the  dis- 
tinctive character  of  the  evidence,  for  It  de- 
rives its  weight,  not  from  the  fact  that  the 
entries  are  made  by  any  particular  person, 
but  that,  being  in  that  place,  they  are  to  be 
taken  as  assented  to  by  those  in  whose  cus- 
tody the  book  has  been." 

Appellant  contends  that,  even  though  the 
child  be  shown  to  have  been  under  the  age 
of  14  years,  yet  that,  if  the  defendant  had 
reason  to  believe,  and  did  believe,  tbat  she 
was  over  the  age  of  14  years,  then  there 
was  an  absence  of  the  necessary  Intent  to 
constitute  a  crime,  and  tbat  he  should  be 
acquitted.  He  asked  the  court  to  give  an 
Instruction  to  the  jury  embodying  this  as  a 
proposition  of  law.  The  proposed  Instrucr 
tlon  was  refused.  The  refusal  is  assigned 
as  error.  The  claim  here  made  is  not  a 
new  one.  It  has  frequently  been  pressed 
upon  the  attention  of  courts,  but  in  no  case, 
so  far  as  our  examination  goes,  has  it  met 
with  favor.  The  object  and  purpose  of  the 
iaw  are  too  plain  to  need  comment,  the 
crime  too  Infamous  to  bear  discussion.  The 
protection  of  society,  of  the  family,  and  of 
the  infant,  demand  that  one  who  has  carnal 
intercourse  under  such  circumstances  shall 
do  so  in  peril  of  the  fact,  and  be  will  not  be 
beard  against  the  evidence  to  urge  his  be- 
lief tbat  the  victim  of  his  outrage  bad 
passed  the  period  which  would  make  his  act 
a  crime.  In  People  v.  Fowler,  88  Cal.  136, 
25  Pac.  1110,  the  defendant  was  charged 
with  placing  a  girl  under  the  age  of  18 
years  in  a  house  of  prostitution.  The  same 
claim  here  made  was  there  urged,  but  it 
was  said  that  one  who  violates  the  section 


acts  at  bis  peril,  and  cannot  defend  himself 
on  the  plea  of  ignorance  as  to  the  age  of  the 
child.  The  same  principle  was  reannounced 
In  People  v.  Dolan,  96  Cal.  315,  31  Pac.  107, 
where,  under  a  similar  charge,  a  like  claim 
met  with  the  same  response.  The  whole 
question  is  learnedly  and  elaborately  dis- 
cussed in  Reg.  V.  Prince,  L.  R.  2,  Crown  Cas. 
154.  It  was  there  proved  tbat  the  defend- 
ant did  take  the  girl,  and  tbat  at  the  time 
of  her  abduction  she  was  nnder  16  years  of 
age;  but  It  was  likewise  proved  that  the 
defendant  bona  fide  believed,  and  had  rea- 
sonable ground  for  believing,  jat  she  was 
over  16.  The  bench  of  16  Judges,  with  but 
one  dissenting  voice,  held  that  neither  de- 
fendant's honest  belief,  nor  the  reasonable 
grounds  afforded  him  for  such  beiiet  re- 
lieved htm  from  the  consequences  of  his  act. 
The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  McFARLAMD.  ;.;  TEMPLE,  J. 


015  Cal.  1!S) 

DONNELLY  v.  ADAMS  et  al.    (S.  P.  182.) 
(Sapreme  Court  of  Califoriilak     Nov.  27,  ISOa) 

BCILCINO     CoNTBACT  —  ReFSRSNCB    TO    PI.AX3  — 
iDSNTiriOATIO!? — PaKOL  EviDBSCK. 

Where  a  buildin|:  contract  refers  for  • 
description  of  the  buildinRs  to  be  erected  to 
certain  plans  and  specifications  of  an  architect, 
"which  are  signed  oy  the  parties  hereto,"  sach 
plans  are  an  essential  part  of  the  contract,  with- 
out which  it  is  incomplete,  and  cannot  foroi 
the  basis  of  a  recovery:  and  where  tliere  are  no 
plans  "signed  b;  the  parties"  the  contract  can- 
not be  completed  by  parol  evidence  to  identify 
others  as  the  ones  referred  to. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  Thomas  Donnelly  agaiast  Frank 
P.  Adams  and  others.  From  the  judgment 
both  parties  appeal.  Reversed  on  defendants' 
appeal. 

Gale  &  Peeiy,  Chas.  8.  Peery,  and  R.  Percy 
W<Jght,  for  appellants.  Stafford  &  Stafford,  tix 
respondent. 

HENSHAW,  J.  These  are  cross  appeals  bj 
plaintiff  and  defendanta  The  action  was  by  tbe 
assignor  of  an  original  contractor  to  foreclose 
a  Uen  under  a  building  contract  The  court 
adjudged  plaintiff  to  have  a  lien,  and  decreed 
foreclosure  thereof. 

Defendants'  claim  that  the  contract  between 
the  parties  is  void  first  invites  attention.  Tb» 
contract  provided  that  the  contractor  should  fur- 
nish the  necessary  labor  and  materials  to  erect 
a  certain  building  "and  other  works  shown 
and  described  in  and  by  and  in  conformity  with 
tbe  plans,  drawings,  and  specifications  for  tbe 
same,  made  by  B.  E.  Henriksen,  tbe  autiiorized 
architect  employed  by  the  owner,  and  wWch 
are  signed  by  the  parties  hereto,  and  are  to  be 
kept  and  remain  in  the  office  of  said  architect, 
subject  to  the  insi)ection  of  the  parties  hereto 
and  others  concerned  hi  said  erection."    W'bat 
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purported  to  be  the  plans  and  apeciflcations 
were  admitted  In  evidence  over  the  objection  of 
defendants.  Tliey  were  not  signed  by  the  par- 
ties to  the  contract.  In  Worden  v.  Hammond, 
37  Cal.  &t,  the  contract  was  to  build  a  bam 
"agreeable  to  tbe  draft,  plan,  and  explanation 
hereto  annexed,  marked  'A.' "  No  plan  or 
specifications  were  attached,  but  an  unsigned 
paper  was  produced,  which  plaintiffs  testified 
contained  the  spcciflcations  referred  to.  The 
paper  was  admitted,  and  this  court  said:  "The 
specifications  are  an  essential  part  of  the  con- 
tract, and  are  as  material  as  the  price  of  the 
work  or  the  terms  of  payment;  for  the  con- 
tract price  was  not  tp  be  paid  until  tbe  bam  was 
completed  according  to  the  specifications.  It  is 
not  indispensable  that  the  speciflcations  be 
signed  by  the  party  to  be  charged,  but  It  will 
be  sufficient  If  they  are  referred  to  with  cer- 
tainty. But,  where  the  reference  is  false,  it 
cannot  be  helped  out  by  oral  evidence.  Here 
the  speciflcations  were  referred  to  as  annexed 
to  the  conti'act;  and  when  the  plaintlfCs  were 
permitted  to  introduce  in  evidence,  as  the  speci- 
fications referred  to,  a  paper  which  they  admit- 
ted was  never  aftached  to  tbe  contract,  If  they 
did  not  thereby  contradict  the  written  contract, 
they  added  to  its  terms  by  oral  evidence.  The 
two  instruments,  taken  together,  contain  all  the 
necessary  terms  of  the  contract;  and,  if  the 
written  contract  had  contained  a  reference  to 
the  specifications  hi  such  a  manner  that  their 
connection  would  be  apparent  upon  their  pro- 
duction, it  wonld  be  regarded  as  a  sufficient 
compliance  with  the  statute.  But  this  could  not 
be  established  by  parol  evidence  without  a  viola- 
tion of  the  statute  requiring  the  contract  to  be 
in  writing,  and  signed  by  the  party  to  be  char- 
ged thereby.  Boydell  v.  Dmmmond,  11  E^t, 
157."  In  Willamette  Steam  Mills  Lumbering 
&  Manuf'g  Co.  v.  Los  Angeles  Ciollege  Co.,  &4 
Cal.  229,  29  Pac.  C29,  the  same  qtiestlon  again 
arose.  There  the  contract  provided  that  the 
work  should  be  done  "conformable  to  tbe  draw- 
ings and  speciflcations  made  by  R.  B.  Young, 
architect,  and  signed  by  the  parties,  and  hereto 
annexed."  It  did  not  appear  in  that  case  wheth- 
er or  not  the  drawings  and  specifications  were 
in  fact  signed,  but  it  did  appear  that  they  were 
not  attached;  and  it  Is  said:  "The  Insertion  of 
this  clause  In  the  contract  made  the  drawings 
and  specifications  an  essential  part  thereof,  as 
material  as  was  the  price  of  the  work  or  the 
terms  of  payment;  and  until  they  were  'an- 
nexed' to  the  contract,  so  that  its  entire  terms 
could  be  ascertained  by  mere  inspection,  and 
without  oral  testimony,  the  contract  was  only 
Inchoate,  and  not  complete,  and  could  not  form 
the  basis  of  a  recovery.  Worden  v.  Hammond, 
37  Cal.  63."  The  only  distinction  between  the 
contract  In  the  case  at  bar  and  those  considered 
in  the  cases  cited  lies  in  the  fact  that  hi  tbe 
present  instance  the  reference  is  to  specifica- 
tions "signed";  In  the  other  it  was  to  specifica- 
tions "attached."  But  the  one  reference  Is  no 
less  significant  and  essential  than  the  other. 
If  the  specifications  Ibe  not  signed,  or  If  they 
be  not  attached.  In  either  case  there  Is  a  false 


reference  in  a  written  contract  which  cannot 
be  aided  by  parol  evidence.  In  both  cases  the 
contract  was  left  "inchoate,  and  not  complete, 
and  could  not  form  the  basis  of  a  recovery." 
It  follows  that  the  judgment  must  be  reversed 
upon  defendants'  appeaL  We  cannot,  there- 
fore, discuss  the  more  Interesting  point  present- 
ed by  both  appeals,  namely,  the  conclusiveness 
or  inconclusiveness  of  the  architect's  certificate 
to  the  effect  that  tbe  work  had  been  done  ac- 
cording to  contract.  The  contract  being  void, 
it  is  void  as  to  all  of  its  terms  and  conditions. 
The  architect's  certificate,  deriving  whatever 
force  it  may  possess  from  the  contract  Itself, 
is  deprived  of  all  efficacy,  and  whatever  discus- 
sion might  be  had  upon  the  question  would  be 
merely  obiter,  and  without  binding  force.  The 
consideration  is  thus  eliminated  from  the  case, 
and  must  be  reserved  until  It  is  presented  upon 
proper  occasion.  The  modification  of  the  Judg 
ment  asked  for  on  plaintiff's  appeal  is  denied. 
Upon  defendants'  appeal  the  judgment  is  re- 
versed, and  the  cause  remanded. 

We  concur:    McFAELAND,  J. ;  TBMPIjB,  J. 


(6  Cal.  Unrep.  510) 
LASSEROT  V.  GAMBLE.     (S.  F.  483.) 
(Supreme  Court  of  California.    Oct.  15,  1890.) 
PoKCiBLR  Detainer  —  What  Cosstitctbs  —  Evt- 

DENCE. 

1.  A  lease  provided  that  on  failure  of  the  les- 
see to  perform  certain  covenants  the  lessor 
might  recover  possession  without  notice  or  de- 
mand. After  tne  lossee  had  been  in  pfeaceable 
possession  for  several  months,  the  lessor,  claim- 
ing a  violation  of  the  lessee's  covenants,  or- 
dered him  to  leave  the  premises,  but  did  not  give 
the  written  notice  required  by  Code  Civ.  Proc. 
§1  1101,  1162.  On  the  lessee's  refusal  to  leave, 
the  lessor  had  him  arrested  on  a  warrant 
charging  a  public  offense,  and  during  bis  ab- 
sence took  possession,  without  the  consent  of 
the  employe  in  charRP.  and  refused  to  surrender 
irassession  to  the  lessee  for  more  than  five  days 
after  demand  therefor.  Code  Civ.  Proc.  { 
1100,  provides  that  a  person  who,  during  the 
absence  of  the  occupant,  unlawfully  enters  on 
real  property  which  for  more  than  five  days 
prior  thereto  has  been  in  the  peaceable  posses- 
sion of  such  occupant,  and  refuses  to  surrender 
for  fiTe  days  after  demand  therefor,  is  guilty  of 
forcible  detainer.  UeM,  that  defendant  was  lia- 
ble under  said'  act. 

2.  In  an  action  against  said  lessor  by  the  les- 
see for  forcible  detainer  it  was  competent  to 
show  that  plaintiff  was  arrested  at  defendant's 
instance,  for  the  purpose  of  petting  him  away 
from  the  premises,  so  that  defendant  might  en- 
ter and  take  possession  thereof. 

3.  In  forcible  detainer,  under  Code  Civ.  Proc. 
i  1160,  evidence  of  title  in  defendant  is  inadmis- 
sible. 

Commissioners'  decision.  Dei)arlment  1. 
Appeal  from  superior  court,  Santa  Cruz 
county;   J.  H.  Logan,  Judge. 

Action  by  Peter  Lasserot  against  A.  W. 
Gamble  for  the  forcible  detention  of  certain 
lands.  From  a  Judgment  for  defendant,  and 
from  an  order  refusing  a  new  trial,  plaintiff 
appeals.     Reversed. 

Charles  B.  Younger  and  Spalsbury  &  Burke, 
for  appellant.     W.  D.  Storey,  for  respondent. 
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BELCHER,  C.  This  is  an  appeal  from  a 
judgment  and  order  refusing  a  new  trial. 
Xo  brief  has  been  filed  on  behalf  of  the  re- 
spondent. The  action  is  for  the  forcible  de- 
tention of  certain  lands  and  premises  in 
Santa  Cruz  county  known  as  the  "Gamble 
Place."  The  complaint  alleges  that  on  the 
1st  day  of  December,  1893,  the  plaintiff  was 
in  the  actual,  peaceable,  and  undisturbed 
possession  of  the  said  lands  and  premises, 
and  that,  while  plalntifit  was  In  such  pos- 
session, and  during  his  absence  from  said 
premises,  the  defendant,  on  the  day  named, 
unlawfully,  and  against  plaintiC('B  will,  and 
without  his  consent,  entered  upon  said  prem- 
ises, and  ousted  and  ejected  plaintiff  there- 
from, and  ever  since  unlawfully,  wrong- 
fully, forcibly,  and  against  plaintiff's  will 
has  held,  and  still  holds,  possession  of  the 
same;  that  on  the  30th  day  of  January, 
18JH,  and  before  the  commencement  of  this 
action,  plaintiff  made  demand  of  defendant 
that  he  forthwith  surrender  the  said  prem- 
ises and  the  possession  thereof  to  plaintiff, 
but  defendant,  for  more  than  five  days  after 
said  demand,  refused,  and  still  refuses,  to 
surrender  the  same.  The  complaint  also 
states  that  on  December  1,  1893,  plaintiff 
was  In  possession  of  certain  personal  prop- 
erty on  the  said  premises,  which  was  then 
and  there  And  theretofore  used  by  him  In 
the  cultivation,  farming,  and  use  thereof, 
and  that  defendant  then  and  there  wrong- 
fully and  unlawfully  seized  and  took:  posses- 
sion of  all  of  said  personal  property,  and 
converted  the  same  to  his  own  use,  to  the 
plaintiff's  damage,  etc.  The  answer  denies 
that  on  the  1st  day  of  December,  1893,  plain- 
tiff was  in  the  peaceable  or  undisturbed  pos- 
session of  the  said  real  property  or  of  the 
said  personal  property,  with  certain  speci- 
fied exceptions,  and  alleges  that  all  of  said 
real  property  and  all  of  said  personal  prop- 
erty, omitting  the  excepted  articles,  was  the 
property  of  defendant  on  said  day,  and  that 
he  was  then  entitled  to  the  possession  there- 
of. The  answer  further  alleges  that  de- 
fendant toolc  possession  of  all  of  said  prop- 
erty, excepting  the  said  enumerate<l  articles, 
rightfully  and  in  accordance  with  the  con- 
sent and  agreement  of  plaintiff  theretofore 
expressed  and  entered  Into  by  him,  and  de- 
nies that  plaintiff  has  been  damaged  in  any 
sum  whatever  by  being  deprived  of  said  real 
or  personal  property.  The  answer  then  sets 
out  a  lease  of  the  said  premises  alleged  to 
have  been  executed  by  defendant  to  plaintiff 
on  the  28th  day  of  June,  1803,  for  the  term 
of  three  years  and  four  months,  commencing 
'  on  the  1st  day  of  July,  1893,  and  ending  on 
the  1st  day  of  November,  1800.  The  lease 
provides  that:  "The  party  of  the -second 
part  is  to  stoclc  said  ranch  with  the  seven 
cows  and  six  calves  now  on  said  ranch, 
and  the  party  of  the  first  part  is  to  furnish 
an  equal  number  of  cows,  or  others  of  equal 
value,  on  or  before  tlie  1st  day  of  Dec«<lnl)er 
next.     Each  of  the  parties  are  to  furnish 


half  of  the  necessary  seed  and  feed  and 
half  of  the  hogs  necessary  to  consume  the 
grain  or  other  products  of  said  ranch,  and 
each  Is  to  pay  half  the  cost  of  repairing 
the  agricultural  Implements  used  on  said 
ranch.  The  party  of  the  first  part  is  to  fur- 
nish materials  for  malting  and  Iceepiug  the 
necessary  fences  in  repair.  The  party  of  the 
second  part  agrees  to  furnish  labor  and 
woric  said  ranch  and  dairy  well,  and  to 
maJ^e  and  Iteep  the  necessary  fences  In  good 
repair  during  the  continuance  of  this  lease; 
to  market  and  dispose  of  such  of  the  prod- 
ucts of  the  dairy  and  ranch  as  both  of  the 
parties  may  from  time  to  time  agree  to; 
to  keep  a  full  and  correct  account  of  such 
sales,  yielding  to  the  party  of  the  first  part 
a  correct  copy  thereof,  and  paying  him  one- 
half  of  the  proceeds  thereof  on  the  lat  day 
of  each  and  every  month  during  the  con- 
tinuance of  thfs  lease;  and  as  compensation 
for  the  crop  now  on  said  ranch  the  party  of 
the  second  part  agrees  to  pay  to  the  party 
of  the  first  part,  on  or  before  the  1st  day  of 
November  next,  the  sum  of  four  hundr^ 
dollars  out  of  the  proceeds  of  the  sales  of  the 
hogs  or  other  products  of  said  ranch,  such 
amount  being  In  excess  of  the  half  due  said 
party  of  the  first  part.  •  *  *  And  the  said 
party  of  the  second  part  covenants  with 
the  said  party  of  the  first  part  that  if,  at 
any  time  during  the  continuance  of  this 
lease,  he  should  fail  or  refuse  to  comply  with 
the  covenants  herein  made  by  him,  or  in 
any  part  ^thereof,  this  lease  shall  at  once 
become  void,  and  the  party  of  the  first  part 
may  recover  possession  as  If  the  same  was 
withheld  by  forcible  detainer;  the  party  of 
the  second  part  hereby  waiving  the  right  of 
any  notice  or  demand  for  the  possession  of 
said  premises."  After  setting  out  the  lease, 
the  answer  alleges:  "That  plaintiff,  before 
December  1,  1893,  utterly  failed  and  neg- 
lected to  perform  and  comply  with  the  cove- 
nants on  his  part  to  be  performe<l  under  said 
agreement,  and  willfully  and  grossly  violat- 
ed said  covenants."  It  then  states  how 
plaintiff  failed  to  comply  with  the  condi- 
tions of  the  lease  in  several  respects;  that 
by  reason  of  his  said  acts  of  neglect  and  his 
violation  of  said  covenants  defendant  had 
been  damaged  in  the  sum  of  $1,000;  and 
that,  after  the  violations  of  plaintiff's  covt>- 
nants,  and  on  or  about  December  1,  18i^ 
defendant  notified  plaintiff  that  said  agr«>- 
ment  was  void,  and  thereupon  took  p*>ao^ 
able  possession  of  said  farm  and  the  said 
personal  property.  The  case  was  tried  be- 
fore a  jury,  and  the  verdict  and  Judgment 
entered  thereon  were  In  favor  of  the  de- 
fendant. 

The  statement  contains  numerous  specifi- 
cations of  the  particulars  In  which  it  is 
claime<l  the  evidence  was  insufficient  to  jus- 
tify the  verdict,  and  also  many  specific.n- 
tlons  of  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  plaintiff;  but  most 
of  these  specifications  need  not  t>e  consld- 
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ered.  It  is  alleged  In  the  complaint,  and  not 
denied  by  tbe  answer,  that  plaintiff  was  in 
the  actual  possession  of  the  property  when 
the  defendant  entered  upon  the  same,  and 
took  possession  thereof.  It  Is  also  alleged, 
and  not  denied,  that  plaintiff  afterwards 
demanded  of  defendant  that  he  forthwith 
surrender  to  plaintiff  the  possession  of  the 
said  property,  and  that  defendant,  for  more 
than  five  days  after  said  demand,  refused, 
and  ever  since  has  refused,  and  still  refuses, 
to  surrender  the  same. 

The  circumstances  tmdor  which   defendant 
toolc  possession  of  the  property  were  shown  to 
be  as  follows:     Plaintiff   testified:    ."I   went 
there  about  June  1,  1893,  and  tool^  possession 
of  the  place  at  that  time.    I  had  two  men— John 
Lovely  and  Richard  Lair— worliing  for  me.    On 
or  about  November  20,  1893,  I  went  to  Pesca- 
dero,  and  got  provisions  for  tbe  ranch,  and  re- 
turned to  tbe  ranch  with  the  provisions.     De- 
fendant was  at  the  ranch  when  I  returned.    We 
bnd  supper,  and  the  constable  came  after  sup- 
per, and  defendant  wanted  to  knovr  If  I  would 
leave  the  pi.nce.     I   said  I   would   not.     The 
constable  then  arrested  me,  and  required  me  to 
go  to  Justice  CragbiU's  court  at  Santa  Cruz, 
atwut  twenty  miles  distant.     I  gave  bond  on 
Saturday  evening,  but  on  Sunday  one  of  my 
bondsmen  withdrew  from  the  bond,  and  I  was 
committed  to  the  county  Jail  in  Santa  Cruz, 
and  was  confined  there  continuously  for  fifty- 
seven  days.    When  I  left  the  premises  described 
in  the  complaint,  I  left  Lovely  in  charge  of 
tliem.    I  told  Lovely,  in  case  I  did  not  come 
back,  to  keep  posses-sion,  and  not  let  anybody 
have  possession  of  the  place.    I  was  In  posses- 
sion of  the  place.    I  had  peaceable  and  undis- 
turbed possession  of  the  place  up  to  tlie  time  I 
was  arrested  by  the  constable  as  stated  above." 
And   John   Lovely  testified:     "I  was  at   the 
ranch  when  defendant  came  and  took  posses- 
sion.   Plaintiff  was  then  in  jail  in  Santa  Cruz. 
Defendant  came  to  the  ranch  after  plaintiff  was 
taken  to   Jail,    and  defendant   said    to  me: 
*Frencbie,  I  want  to  get  In  the  house  to  take 
out  some  of  my  things.'     I  opened  the  door, 
and  defendant  went  in.     After  defendant  got 
in,  he  said  to  me:     'You  give  me  possession, 
and  I  will  give  you  some  money.'    Defendant 
then  took  down  the  stovepipe,  and  asked  me  to 
help  him  move  the  stove;   but  I  said  I  would 
not.    I  told  defendant  that  I  would  not  give  pos- 
session to  him,  or  to  any  other  man.    Defend- 
ant took  the  dishes  and  the  stove  out  of  plain- 
tiff's  room.     Defendant  then  went  out,   and 
after  a  while  I  thought  he  was  gone,  and  I  went 
out,  and  he  came  back,  and  fastened  tbe  door. 
I  did  not  give  defendant  permission  to  take  pos- 
session.    He  took  it  without  my  consent.     I 
c-ould  not  get  back  In  the  house.    I  had  nothing 
to  eat.    Plaintiff  had  put  me  in  charge  of  the 
place,  and  told  me  to  take  care  of  it,  and  not 
to  oUow  anybody  to  get  possession  of  it.    I  had 
to  go  away  to  get  something  to  eat,  and  de- 
fendant would  not  let  me  In  again.     •     •     * 
"When  plaintiff  went  away,  he  left  me  plenty 
Att  provisions.    After  defendant  took  possession 


of  the  place,  he  threatened  to  have  me  airested 
if  I  broke  hito  the  house."  ^The  plaintiff  sought 
to  prove  that  he  was  arrested  at  the  instance' 
of  the  defendant,  and  to  that  end  he  asked  de- 
fendant, when  on  the  stand  as  a  witness:  "Was 
plaintiff  arrested  at  your  instigation?"  And 
again:  "Did  you  not  cause  plaintiff  to  be 
arrested  in  order  to  get  liim  off  the  place?" 
Both  questions  were  objected  to  by  defendant, 
though  upon  what  ground  does  not  appear,  and 
the  objections  were  sustained.  Afterwards 
plaintiff  offered  In  evidence  the  complaint  on 
which .  the  warrant  for  his  arrest  was  issued, 
but  upon  like  objection  it  was  also  excluded.  A 
copy  of  the  complaint  is  set  out,  from  which 
It  appears  that  it  charged  the  plaintiff  with  a 
public  offense,  and  was  sworn  to  by  defendant 
on  December  1,  1803.  The  obvious  purpose 
of  this  offered  evidence  was  to  show  that  the 
arrest  of  plaintiff  was  a  means  resorted  to  to  get 
him  away  from  the  place  In  order  that  de- 
fendant might  enter  upon  and  take  possession 
of  it,  and  for  that  puipose  It  was  competent,  and 
should  have  been  admitted.  It  is  clear  that 
defendant  had  no  right  to  take  possession  of  the 
premises  as  he  did,  and  in  doing  so  he  was 
guilty  of  a  forcible  detainer.  Code  Civ.  Proc. 
8  1160,  subd.  2.1  "Under  our  statute,  evi- 
dence of  title  in  actions  of  forcible  detainer  is 
inadmissible.  The  inquiry  In  such  cases  is  con- 
fined to  the  actual  peaceable  possession  of  the 
plaintiff,  and  the  unlawful  or  forcible  ouster  or 
detention  by  the  defendants;  the  object  of  the 
law  being  to  prevent  the  disturbance  of  the  pub- 
lic peace  by  the  forcible  assertion  of  a  private 
right.  Questions  of  title  or  right  of  possession 
cannot  arise.  A  forcible  entry  upon  the  actual 
possession  of  plaintiff  being  proven,  he  would 
be  entitled  to  restitution,  though  the  fee-siraple 
title  and  present  right  of  possession  are  shown 
to  be  In  defendant.'  McCauley  v.  Weller,  12 
Cal.  524.  'Under  the  Code,  all  entries  on  the 
actual  possession  of  another  are  unlawful,  and 
the  question  of  good  or  bad  faith  on  the  part  of 
the  defendant  no  longer  affects  the  right  of  the 
recovery  in  this  form  of  acdon.'  VoU  v.  HolUs, 
60  Cal.  575."  Giddlngs  V.  Water  Co.,  83  Cal. 
100,  23  Pac.  198. 

The  court  properly  Instructed  the  jury  that 
It  did  not  require  the  actual  personal  presence 
of  plaintiff  upon  the  premises  to  constitute  actu- 
al possession  In  him.  If  his  employ^  was  in 
possession  at  the  time  of  defendant's  entry,  his 
possession  was  the  possession  of  plaintiff.  The 
court  further  instructed  the  jury  that  the  de- 
fendant could  not  lawfully  take  possession  ot 
the  premises  described  In  tbe  complaint  against 
tbe  will  or  consent  of  plaintiff,  unless  he  had 


1  Code  Civ.  Proc.  i  1160,  declares  that: 
"Every  person  is  Kuiity  of  a  forcible  detainer 
who  •  *  •  duriuK  the  absence  of  the  occupant 
of  any  lands,  unlawfully  enters  upon  real  prop- 
erty, and  who,  after  demand  made  for  the  sur- 
render thereof  for  the  period  of  five  days,  re- 
fuses to  surrender  the  same  to  such  former  oc- 
cupant The  occupant  ♦  *  ♦  is  one  who, 
within  five  days  preceding  such  unlawful  ontry. 
was  in  the  peaceable  and  undisturbed  possos- 
Bion  of  such  lands." 
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given  plaintiff  tliree  days'  notice  in  writing,  as 
provided  in  sections  1161,  1162,  Code  Civ. 
Proc.  Under  tliese  circumstances  tlie  verdict 
should  bave  been  for  tbe  plaintiff,  and  the  Judg- 
ment and  order  appealed  from  should  be  re- 
versed, and  tbe  cause  remanded. 

We  concur:    SEARLS,  C;  HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  in  the 
foregong  opinion,  the  Judgment  and  order  ap- 
pealed from  are  reversed,  and  the  cause  re- 
manded. 


(115  Cal.  29) 

HORTON  T.  JACK. 


(I*  A.  149.) 


(Supreme  Court  of  California.     Nov.  19,  1896.) 

Executors— Validiti  of  Sale  bt— Action  sob 

Cosvbrsion—Dbpense— Appeal — Settlb- 

MEST  of  Bill  of  Exceptions. 

1.  A  sale  of  property  of  a  deceased  person  by 
his  executrix  passes  no  title  unless  it  is  con- 
firmed by  the  probate  court  (Code  Civ.  Proc  { 
1517),  and  a  subsequent  administrator  can  re- 
cover from  the  purchaser  for  ita  conversion. 

2.  While  an  executrix  may  be  credited,  under 
Code  Civ.  Proc.  §  1632,  with  the  payment  9t  a 
debt  of  the  estate  which  has  not  been  present- 
ed and  allowed,  such  credit  can  only  be  given  by 
the  probate  court  as  therein  provided,  and  it 
cannot  be  pleaded  by  a  purchaser  of  propurty 
from  an  executrix  by  a  sale  which  was  not  con- 
firmed, as  a  defense  to  an  action  for  conversion 
by  a  subsequent  administrator,  that  the  pro- 
ceeds, for  which  the  executrix  never  asked  or 
received  credit,  were  applied  in  payment  of  a 
debt  of  the  estate  which  was  never  presented 
for  allowance. 

3.  An  objection  that  a  bill  of  exceptions  was 
not  served  within  the  required  time,  where  the 
appellee  proposed  amendments,  but  made  no  ob- 
jection in  the  court  below,  cannot  be  raised  on' 
appeal. 

4.  Where  a  proposed  bill  of  exceptions  and 
amendments  were  delivered  to  the  cleric,  and 
by  him  to  the  judge,  who  thereafter  settled  the 
same  in  open  court,  when  attorneys  for  both 
parties  were  present,  without  objeelion  being 
made,  the  objection  that  no  notice  of  the  time 
for  settlement  of  tlie  bill  was  given  cannot  be 
thereafter  made. 

Department  1.  Appeal  from  superior  court, 
San  Luis  Obispo  county;    V.  A.  Gregg,  Judge. 

Action  by  Joseph  Horton,  administrator 
with  the  will  annexed  of  James  A.  Brown, 
against  R.  E.  Jack.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

M.  C.  Hester  and  Graves  &  Graves,  for  ap- 
pellant. Wilcoxon  &  Bouldin  and  J.  M.  Wil- 
coxon,  for  respondent. 

VAN  FLEET,  J.  This  Is  the  second  ap- 
peal in  this  case.  On  the  first  appeal  the 
cause  was  remanded  for  a  new  trial  as  be- 
tween tbe  plaintiff  and  the  defendant.  Jack. 
The  opinion  on  that  app'jal  will  be  found  in 
37  Pac.  652,  where  the  facts  are  fully  stated. 
The  second  trial  resulted  in  a  verdict  atid 
Judgment  for  defendant,  and  plaintiff  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

It  is  contended  by  appellant  (and  this  is  the 


only  question  which  need  be  considered)  that 
the  facts  disclosed  on  the  second  trial  are 
substantially  the  same  as  on  the  first  trial, 
and  that  the  decision  on  the  former  appeal 
is,  therefore,  the  law  of  the  case,  and  re- 
quires a  reversal  of  the  Judgment.  Respond- 
ent claims  that  the  evidence  is  now  sulMtan- 
tlally  different,  in  that  It  shows  that  the  debt 
to  pay  which  the  property  In  controversy 
•was  «old  was  the  debt  of-  the  deceased,  and 
not  that  of  Catherine  J.  Brown;  that  the  ex- 
ecutrix had  the  right  to  pay  that  debt  from 
the  funds  of  the  estate,  although  It  was  not 
formally  presented  against  the  estate,  and  al- 
though such  payment  was  not  approved  by 
the  probate  court;  ana  that  the  taking  of 
the  property  to  pay  that  debt  did  not  amount 
to  a  conversion. 

1.  The  facts  as  to  the  debt  In  question,  as 
proved  on  the  second  trial,  did  not  differ 
from  those  disclosed  on  the  first  trial.     It  ap- 
peared then,  as  It  does  now,  that  the  deceas- 
ed, in  his  lifetime,  guarantied  the  payment  by 
Kenney  of  such  sums  as  should  be  advanced 
to  him  by  the  bank  of  which  the  defendant. 
Jack,  was  president;    that    some  such   ad- 
vances were  made  during  the  lifetime  of  the 
deceased;    that  after  his  death  his  widow, 
Catfierine  J.,  made  a  new  guaranty.  In  her 
own  name,  of  tbe  like  character;  and  that  all 
the  subsequent  advances  were  made  under 
the  latter  guaranty.    It  was  not  then  shown, 
nor  is  it  shown  now,  what  was  the  amount 
of  tbe  advances  made  before  Brown's  death, 
further  than  that  it  was  "between  two  and 
three  thousand  dollars."     It  was  admitted  by 
the  answer  that  the  defendant.  Jack,  received 
of  the  proceeds  of  the  sale  in  question  $4.- 
213.10,  which  he  turned  over  to  the  bank,  and 
that  there  still  remained  unsold  a  portion  of 
the  property  of  the  value  of  $367.00.     Mr. 
Jack  testified  on  the  second  trial  that  upon 
the  death  of  Mr.  Brown,  Mrs.  Brown    "as- 
sumed whatever  indebtedness  there  was,  and 
it  became  her  indebtedness,"  and  that  after 
Mr.  Brown's  death  he  "treated  it  as  her  In- 
dividual indebtedness."     It  also  appears,  as 
it  did  before,  that  no  claim  against  the  es- 
tate for  any  portion  of  this  Indebtedness  was 
ever  presented  to  the  executrix.    Under  these 
circumstances  the  statement  of  Mr.  Jack  that 
the  proceeds  of  thte  sale  were  used  to  wipe  out 
the  indebtedness  of  the  deceased,  James  A. 
Brown,  was  merely  a  statement  of  the  con- 
clusion of  the  witness,  not  supported  by  the 
facts  to  which  he  testified.     Moreover,    the 
answer  ■  (which  was  not  amended  In  that  re- 
spect) expressly  alleges  that  the  proceeds  of 
the  sale  were  applied  and  credited  upon  an 
indebtedness  of  Catherine  J.  Brown   to  tbe 
bank,  and  that  it  was  originally  agreed  that 
they  should  be  so  applied;  and  no  mention  i» 
made  of  any  indebtedness  of  tbe  estate.    We 
are,   therefore,   unable  to  perceive  that   the 
facts  on  the  second  trial  differ  at  all   fron> 
those  on  which  our  former  opinion  was  pred- 
icated; and  the  propositions  of  law  there  de- 
cided are,  therefore,  decisive  of  tbe  case  on 
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this  appeal.    Benson  v.   Shoitwell,  103  Cal. 
163,  37  Pac.  147. 

2.  No  Bale  of  any  property  of  the  estate  of 
a  deceased  person  passes  any  title  unless  It 
Is  confirmed  by  the  probate  court  (Code  Civ. 
Proc.  §  1517);  and  althouitta,  under  section 
1632,  the  executrix  might  be  credited  with 
the  amount  of  a  .debt  of  the  estate  paid  by 
her  without  the  affidavit  and  allowance  pre- 
scribed by  law,  that  credit  could  he  allowed 
only  by  the  probate  court,  and  upon  the  evi- 
dence prescribed  by  that  section.  It  follows 
that,  even  If  this  property  had  been  sold  by 
the  executrix  to  pay  a  debt  of  the  estate,  that 
sale  would  not  pass  the  title  to  the  property 
without  confirmation  by  the  probate  court; 
and  the  appropriation  of  the  proceeds  of  the 
property  by  Jack  to  the  use  of  the  banlt  would 
be  unlawful.  The  order  nt  sale,  upon  which 
alone  the  authority  of  the  executrix  to  sell 
this  property  could  be  based,  was  made  up- 
on the  petition  of  the  executrix,  which  re- 
cited that  no  claims  had  been  presented,  and 
that  she  knew  of  no  debts  or  claims  against 
the  estate;  and  the  order  Itself  recites  that, 
with  the  exception  of  two  claims  for  small 
amounts,-  filed  subsequent  to  the  petition, 
there  were  no  debts  or  claims  against  the  es- 
tate except  the  cost  of  admlulstratiou  thereof. 
In  her  return  of  sales  under  this  order  the 
executrix  reiiorted  that  she  had  sold  this 
property  to  satisfy  her  individual  liability  to 
the  bank,  and  on  this  showing  the  court  re- 
fused to  confirm  the  sale.  She  also  filed  an 
account  of  the  proceedings  in  the  administra- 
tion. In  which  she  treated  this  property  as 
still  on  hand,  and  did  not  ask  or  receive  any 
credit  for  the  payment  of  any  debt  of  the 
estate.  Whether  or  not,  then,  this  sale  was 
in  fact  made  to  satisfy  a  debt  of  the  estate. 
It  is  clear  that  neither  the  sale  nor  the  sup- 
posed payment  was  sanctioned  by  the  pro- 
bate court,  and  that,  therefore,  the  title  to 
the  property  remained  in  the  estate;  and  un- 
der the  decision  on  the  former  appeal  the 
administrator  was  entitled  to  treat  the  prop- 
erty as  converted  by  Jack,  and  to  recover  its 
value  from  him.  Whatever  equities  the  de- 
fendant may  have  against  Mrs.  Brown  may 
be  asserted  upon  distribution  or  In  some  other 
appropriate  proceeding,  but  they  constitute 
no  valid  defense  to  this  action. 

3.  Resjiondent  further  contends  that  it  now 
appears  that  there  are  no  debts  outstanding 
against  the  estate,  and  that  notice  to  creditors 
was  duly  given,  and  that  there  was  sufficient 
money  In  the  hands  of  the  executrix  to  pay  all 
expenses  of  administration.  It  also  appears, 
however,  that  none  of  this  money  has  come 
Into  the  hands  of  the  present  administrator, 
and  that  he  has  no  funds  for  the  payment  of 
expenses  of  admiulstnttion.  But,  further- 
more, it  was  distinctly  dedded  upon  the  for- 
mer appeal  that  until  distribution  the  admin- 
istrator is  absolutely  entitled  to  the  possession 
of  all  personal  property  of  the  estate,  that  any 
interference  with  that  property  by  any  person 
wiiich  has  the  effect  of  depriving  the  adminis- 


trator of  the  possession  Is  a  conversion,  and 
tliat  be  is  entitled  .to  recover  therefor  without 
proving  an  indebtedness  to  satisfy  which  the 
property  is  necessary. 

4.  Respondent  objects  to  the  consideration 
of  the  bill  of  exceptions  on  the  ground  that  it 
was  served  more  than  10  days  after  the  serv- 
ice of  the  notice  of  intention  to  move  for  a 
new  trial,  and  on  the  ground  that  "It  was  not 
settled  until  sixteen  days  after  the  amend- 
ments had  been  proposed,  and  then  without 
any  notice  and  over  objection."  The  former 
objection  was  not  taken  In  any  way  in 
the  court  below,  though  defendant  proposed 
amendments,  and,  therefore,  it  cannot  be  con- 
sidered here.  Hayne,  New  Trial  &  App.  f 
145;  Id.  §  146,  subd.  3:  Patrick  v.  Morse,  64 
Cal.  462,  2  Pac.  49.  As  to  the  latter  objec- 
tion, it  appears  that  on  June  27th  defendant 
served  his  proposed  amendments  to  plalntlfC's 
bill,  and  that  on  the  same  day  the  bill  and 
amendments  were  delivered  by  plaintiff  to  the 
clerk  for  the  Judge.  They  were  delivered  by 
the  clerk  to  the  Judge  on  the  same  day.  On 
"law  day"— July  13th— the  Judge,  without  pre- 
vious notice,  settled  the  bill,  the  attorneys  for 
both  parties  being  present,  and  directed  the 
bill  to  be  engrossed  by  plaintiff  within  10 
days.  No  objection  on  any  ground  appears  to 
have  been  Interposed  at  that  time.  The  en- 
grossed bill  was  delivered  to  the  Judge  with- 
in the  10  days  allowed.  On  August  31st  the 
Judge,  at  the  request  of  plaintiff,  amended  the 
engrossed  biU  by  Inserting  certain  Insti-uc- 
tions,  defendant  objecting  on  the  ground  that 
they  were  "not  part  of  the  bill  as  settled." 
Thereupon,  for  the  first  time,  defendant  "ob- 
jected to  the  settlement  of  the  bill  because  no 
notice  was  given  of  the  settlement"  This 
objection  came  too  late;  certainly  so  as  to  all 
of  the  bill  except  the  three  Instructions  insert- 
ed on  that  day.  The  settlement  of  the  bill 
took  place  on  .Tuly  13th,  and  no  objection  was 
made  at  that  time.  The  bill  having  been  de- 
livered to  the  clerk,  no  notice  of  settlement 
was  required  from  plaintlCT.  Mellor  v.  Crouch, 
76  Cal.  5&4,  18  Pac.  685.  If  the  failure  of  the 
judge  to  fix  a  time  for  the  settlement  -and 
give  previous  notice  thereof,  under  section 
U50,  can  ever  Invalidate  the  settlement  of  a 
bill  when  the  attorneys  for  both  parties  are 
actually  present,  it  certainly  cannot  have  that 
efCect  unless  at  the  time  objection  be  made 
ou  that  g;round.  As  the  statute  only  requires 
the  Judge  to  "designate  the  time  at  which  he 
will  settle  the  bill,"  and  tlie  clerk  to  "immedi- 
ately notify  the  parties  of  such  designation," 
it  would  seem  that  the  Judge,  while  holding 
court,  and  both  parties  being  present,  might 
designate  that  very  time  for  the  settlement  of 
the  bill.  Such  a  designation,  in  the  absence 
of  anything  showing  an  abuse  of  discretion, 
must  be  held  sufilcient.  No  objection  having 
been  taken  at  the  time,  it  must  be  presumed 
that  the  defendant  had  an  ample  opportunity 
to  be  heard  upon  the  settlement.  We  think, 
therefore,  that  the  objections  are  not  well 
taken,  and  that  appellant  is  entitled  to  have. 
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the  bill  of  exceptions  considered  upon  this  ap- 
peal. The  judgment  and  order  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:    HARRISON,  J.;  GAROUTTE, 


(lis  Cal.  143) 

TAYLOR  T.  HILL.,  Sheriff,  et  al.     (L.  A.  60.) 

(Supreme  Court  of  California.     No*.  30,  1896.) 

BXECDTION   SaLB  —  APPlilOATlOS  O?    PrOOBBDS  — 

Freferhed  Claim  for  Wages— Notice 
TO  Ubbtok. 

1.  In  an  action  under  Code  Civ.  Froc.  I  1206, 
to  compel  the  application  of  the  proceeds  of 
a  sale  under  execution  to  a  claim  for  wages 
owed  by  the  execution  debtor,  as  a  preferred 
claim,  the  complaint  must  allege  that  notice  of 
the  claim  was  given  to  the  execution  debtor, 
since,  without  such  notice,  there  would  be  a 
taking  of  the  debtor's  property  without  due 
process  of  law;  and  the  requirement  is  clearly 
implied  in  section  1207,  which  provides  that, 
if  the  debtor  disputes  such  claim,  he  must, 
"within  ten  days  after  receiving  notice,"  file  a 
verified  statement,  etc.     44  Pac.  336,  reversed. 

2.  Under  Act  April  16, 1880,  §  6,  which  makes 
the  sheriff,  as  receivei  oi  an  insolvent,  a  mere 
custodian  for  safe-keeping  of  the  tangible  prop- 
erty pending  the  appointment  of  the  assignee,  he 
does  not  represent  the  insolvent  in  litigated  mat- 
ters, and  notice  to  the  sheriff  is  not  notice  to 
the  insolvent. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;    George  Puterbaugh,  Judge. 

For  opinion  in  division,  see  44  Pac.  336.  Re- 
versed. 

V.  E.  Shaw,  for  appellants.  Collier  &  Col- 
lier and  D.  L.  Murdock,  for  respondent. 

BEATTY,  C.  J.  In  the  former  opinion  de- 
livered In  this  case  (44  Pac.  330)  't  was  er- 
roneously held  that  there  was  no  appeal 
from  the  Judgment,  and  accordingly  the  only 
questions  considered  were  those  presented  by 
the  appeal  from  the  order  denying  a  new 
trial.  For  this  reason  alone  a  rehearing  was 
ordered,  and,  in  disposing  of  the  oi.ly  ques- 
tion raised  by  the  appeal  from  the  Judgment, 
we  readopt  the  former  opinion  as  to  matters 
therein  discussed.  The  question  now  to  be 
determined  arises  upon  the  demurrer  to  the 
complaint  which  falls  to  allege  ibat  any  no- 
tice of  the  claims  of  plaintiff  and  his  assign- 
ors was  given  to  the  defendants  In  the  attach- 
ment suit  of  West  V.  Palmer  &.  Co.  The 
statute  (Code  Civ.  Proc.  §§  1206,  1207)  does 
not  expressly  require  service  of  notice  of 
claims  for  wages  upon  the  attachment  or 
execution  debtor,  but  It  clearly  implies  that 
he  Is  to  have  notice,  for  it  expressly  provides 
(section  1207)  that  If  he  disputes  the  claim  he 
must,  within  10  days  atter  receiving  notice, 
serve  upon  the  claimant  and  the  officer  ex- 
ecuting the  writ  a  verified  statement  In  writ- 
ing, setting  forth  that  no  part,  or  not  more 
than  a  specific  portion,  ot  said  claim  Is  Justly 
due.  The  plain  intention  of  the  legislature 
Is,  therefore,  that  the  debtor  as  well  as  the 
creditor  shall  have  notice  of  the  claim,  and 
an  opportunity  to  dispute  it     And  this,  in- 


deed, is  essential  to  the  constituUonaiity  of 
the  act,  which  would  .itherwlse  deprive  the 
debtor  of  his  property  without  due  process 
of  law.     Coscia  v.  Kyle,  15  Nev.  394.     It  is 
claimed,  however,  on  behalf  of  respondent, 
that,  although  no  notice  was  given  to  the  ex- 
ecution debtors,  it  was  given  to  their  legal 
representative.    The  complaint  shows  that  oi 
March  7,  1894,  they  were  adjudged  to  be  In- 
solvent   debtors,    and    the    defendant    herein, 
B.  P.  Hill,  as  sheriff,  was  appointed  receiver 
of  their  several  estates;  and  that  after  this 
date— on  March  24,  1894— notice  of  the  claint 
for  wages  was  served  upon  him.     But  the 
sheriff,  as  receiver  of  an  Insolvent  under  tbe 
insolvent  act,  does  not  represent  him  for  the 
purpose  of  defending  actions,  unless  invest- 
ed with  a  special  authority  In  addition  to  that 
conferred  by  law.     The  statute  makes  him  a 
mere  custodian  for  safe-keeping  of  the  tangi- 
ble property,  deeds,  vouchers,  etc.,  of  the  in- 
solvent pending  the  appointment  of  the  as- 
signee, who  alone  has  authority  to  represent 
the  Insolvent  in  litigated  matters.    Act  April 
16,  1880,  i  6.     The  court  erred  in  overruling 
the  demurrer,  and  its  Judgment  Is  for  that 
reason  reversed,  and  the  cause    remanded, 
with  leave  to  plaintiff  to  amend  his  com- 
plaint 

We  concur:    VAN  FLEET,  J.;    TEMPLE. 
J.;   HENSHAW,  J. 


(US  CaL   ISS) 

PEOPLE  V.  LARRABBE.     (Cr.  158.) 

(Supreme  Court  of  California.     Nov.  30.  1896.) 

Homicide— Insanity  as  a  Defense— Proviso*  op 

JoRT — Instrdotions. 

1.  Upon  a  defense  of  insanity,  where  the  evi- 
dence of  the  expert  witnesses  was  conllicting. 
the  finding  of  the  jury  as  to  the  sanity  or  in- 
sanity of  the  defendant  is  conclusive. 

2.  An  Instruction  that  the  defense  of  insan- 
ity is  often  resorted  to  when  other  means  of 
escaping  punishment  is  hopeless,  and  that 
though,  when  satisfactorily  established,  it  must 
commend  itself  to  the  justice  of  the  jury,  they 
must  examine  it  with  care,  lest  a  mere  counter- 
feit of  mental  infirmity  furnish  immunity  from 
guilt,  was  not  improper. 

In  bank.  Appeal  from  superior  coiut,  city 
and  county  of  San  Francisco;  William  T.  Wal- 
lace, Judge. 

Frank  H.  Larrabee  was  convicted  of  murder, 
and  appeals.     AiUrmed. 

Geo.  Hayford,  for  appellant  Atty.  Gen. 
Fitzgerald,  for  the  People. 

HENSHAW,  J.  The  defendant  was  tried 
and  convicted  of  murder,  the  Jury  fixing  the  pen- 
alty at  Imprisonment  for  life.  He  prosecuti^K 
this  appeal  from  the  judgment  The  killing;  was 
admitted.  The  defense  was  Insanity.  Appel- 
pellant  claims  that  the  atrocity  of  the  mtirder. 
the  lack  of  motive  for  the  crime,  tt^wther  wiih 
the  other  evidence  in  the  case,  established  insan- 
ity by  a  dear  preponderance.  But,  if  circum- 
stances of  inhmnanlty  and  barbarity  were  to  b«» 
held  sufficient  to  prove  the  hresponslbility  of 
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the  •perpetrator  of  a  homicide,  it  would  be  but 
an  invitation  to  the  evil-minded  to  increase  the 
number  of  their  victims,  and  to  make  their 
crimes  blaclier,  more  horrible,  and  more  In- 
famons.  Such  circumstances  may  be  evideuce 
of  insanity,  but  they  may  equally  owe  tbeir 
existence  to  the  promptings  of  a  brutal  and  ma- 
lignant spirit.  In  the  present  case  no  lacic  of 
motive  appears.  A  Jealous  rage  seems*  to  have 
oeen  the  movlug  cause.  Defendant  cut*  the 
tiiroat  of  bis  mistress,  who,  after  tricking  and 
deceiving  blm,  and  wheedling  him  out  of  his 
money,  carried  this  and  her  favors  to  the  arms 
ot  another  lover.  Upon  the  general  question 
of  insanity  the  evidence  of  experts  was,  as  usu- 
al, conflicting,  and  the  jury  must  be  left  as  sole 
arbiters  of  the  question. 

The  only  other  point  which  appellant  presses 
upon  otnr  consideration  is  the  alleged  error  of  the 
trial  court  in  giving  the  following  Instruction: 
"The  defense  of  Insanity  Is  one  which  may  be, 
and  sometimes  Is,  resorted  to  In  cases  in  which 
the  proof  of  the  overt  act  Is  so  full  and  com- 
plete that  any  other  means  of  avoiding  convic- 
tion and  escapli^  ptmlshment  seems  hopeless. 
While,  therefore,  this  Is  a  defense  to  be  weigh- 
ed fully,  fairly,  and  Justly,  and,  when  satisfac- 
torily established,  must  commend  Itself  to  the 
sense  of  humanity  and  justice  of  the  Jury,  they 
must  examine  It  with  care  lest  a  mere  coimter- 
feit  of  this  mental  infirmity  shall  furnish  Immu- 
nity to  gtillt."  This  Is,  In  all  essentials.  Identical 
with  the  instruction  approved  in  People  v.  Pico, 
62  Cal.  50.  In  People  v.  Dennis,  39  Cal.  C23, 
and  In  People  v.  Bumberger,  45  Cal.  650,  It  was 
held  to  be  proper  for  the  trial  court  to  Instruct 
the  jury  to  view  the  evidence  upon  the  defense 
of  Insanity  with  care,  lest  feigned  Insanity 
might  shield  a  defendant  from  the  just  conse- 
quences of  his  guilt.  We  have  not  observed 
that  the  defense  of  Insanity  has  been  employed 
since  the  decisions  of  these  cases  In  a  manner 
to  make  the  caution  less  needful.  The  judg- 
ment appealed  from  is  affirmed. 

We  concur:    McFARLAND,  J.;    TEMPLE, 
J.;    HARRISON,  J.;   VAN  FLEET,  J. 


(115  Cal.  170) 

CITY  OF  SAN  DIEGO  v.  HIGGINS  et  al. 
(L.  A.  31.) 

(Supreme  Court  of  California.     Dec.  1,  1896.) 

LiMiTATiox  or  Actios— Taxbs— Actios  to 
Enfoucb. 

An  action  to  recover  a  personal  judgment 
for  taxes,  and  to  enforce  the  tax  lien  on  the 
land,  is  an  action  "upon  a  liability  created  by 
statute"  (Code  Civ.  Proc.  %  338,  subd.  1),  and 
must,  therefore,  be  brought  witliin  three  years, 
tiiuueh  Poi.  Code,  S  3716  et  seq.,  gives  taxes  the 
effect  of  judgments.     "Temple,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  San 
Diojfo  county;    E.  8.  Torrance,  Judge. 

Action  by  the  city  of  San  Diego  against  T. 
J.  HIggius  and  others.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
AfQrmed. 


William  H.  Fuller  and  Clarence  L.  Barber 
for  appellant.  McDonald  &  McDonald,  for 
respondents. 

HENSHAW,  J.  The  action  was  for  the  re- 
covery of  ?483.46,  being  the  amount  of  mu- 
nicipal taxes  levied  by  the  plaintiff  upon  the 
property  of  defendant  Higglns  for  the  year 
1887,  with  Interest  at  the  rate  of  2  per  cent 
a  month  from  January  1,  1888.  A  personal 
judgment  against  the  defendant  Hlgglns  Is 
asked,  and  it  is  also  sought  to  subject  the 
property  to  the  lien  of  the  taxes,  principal, 
interest,  penalties,  and  costs.  The  complaint 
was  filed  December  12, 1894.  Of  the  several 
grounds  of  demurrer  urged  against  the  com- 
plaint, that  which  presents  the  question 
whether  or  not  the  action  ts  barred  by  the 
statute  of  limitations  is  the  only  one  which 
need  be  considered.  On  behalf  of  the  demur- 
rant it  Is  claimed  that  platntHTs  right  of  ac- 
tion Is  barred  by  section  338  of  the  Code  of 
Civil  Procedure.  For  the  complainant  it  is 
Insisted  that  sections  3716-^718  of  the  Polit- 
ical Code,  together  with  section  312  of  the 
Code  of  Civil  Procedure,  provide  a  limita- 
tion for  the  commencement  of  actions  such 
as  this  other  and  different  from  that  contem- 
plated by  section  338  of  the  Code  of  Civil 
ProeedJire.  Under  the  latter  section  this  ac- 
tion, having  been  commenced  more  th^n 
three  years  after  the  right  of  action  accrued. 
Is  clearly  barred.  Under  appellant's  claim 
there  Is  no  limitation  of  time  fixed  for  the 
commencement  of  such  an  action,  and  It 
may  therefore  be  prosecuted  after  the  lapse 
of  any  number  of  years.  This  latter  conten- 
tion derives  some  support  from  the  language 
of  Lewis  ▼.  Rothchild,  92  Cal.  625,  28  Pac. 
805,  where  It  Is  said:  "We  think  a  different 
limitation  Is  prescribed  by  section  3716  of  the 
Political  Code,  as  to  liens  created  by  title  9 
of  that  Code,  from  that  prescribed  anywhere 
In  UUe  2  of  the  Code  of  ClvU  Procedure."  But 
this  language  Is  to  be  read  In  the  light  of 
the  facts  of  the  case.  .The  action  was  to  re- 
cover a  deposit  made  upon  the  purchase 
price  of  a  piece  of  land.  The  contract  of 
purchase  and  sale  provided  for  a  return  of 
the  deposit  and  a  vacation  of  the  contract  if 
a  valid  lien  was  found  to  exist  upon  th^  prop- 
erty, and  was  not  removed  by  the  vendor 
within  a  designated  time.  The  lien  In  con- 
troversy was  one  for  unpaid  taxes,  delin- 
quent more  than  four  years  before  the  date 
of  the  agreement  This  court  was  only  call- 
ed upon  to  declare  whether  or  not  such  a 
Hen  was  still  a  valid  subsisting  Hen,  and  it 
held  that  It  was,  under  the  terms  of  section 
3716  of  the  Political  Code.  The  question  of 
the  enforcement  of  such  a  lien  after  the  lapse 
of  three  years  was  not  before  the  court  at 
all.  It  might  be,  as  suggested  In  San  Fran- 
cisco V.  Luning,  73  Cal.  610,  15  Pac.  311, 
that  the  lien  existed  "without  any  provision 
for  Its  enforcement  In  which  case  it  is  sim- 
ply a  right  without  a  remedy."  In  the  latter 
case  the  action  was  brought  to  recover  a 
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personal  judgment  only  against  defendant, 
It  being  pleaded  that  be  "was  Indebted  to 
plaintiff"  In  a  certain  sum  for  taxes.  The 
opinion,  therefore,  properly  holds  that  the 
action  Is  not  one  upon  a  Judgment,  or  to  en- 
force a  lien,  and  that,  being  a  suit  for  the 
recovery  of  a  personal  Judgment,  the  right 
of  action  was  barred  by  the  statute  of  lim- 
itations. The  opinion,  however,  cites  and 
considers  with  approval  the  case  of  Nevada 
V.  Yellow  Jacket  Sliver  Mln.  Co.,  14  Nev.  220, 
which  was  an  action  Identical  with  the  one 
at  bar  in  seeking  to  foreclose  tax  Hens  up- 
on assessed  property.  The  difference  be- 
tween our  statutes  and  those  of  Nevada  lies 
In  the  single  fact  that  it  is  not  declared  by 
the  Nevada  law  that  a  tax  has  the  effect  of 
a  Judgment.  While  recognizing  this  distinc- 
tion, It  is  held  in  San  Francisco  v.  Luning 
that  the  difference  does  not  reader  the  prin- 
ciples laid  down  in  the  Nevada  Case  Inappli- 
cable under  the  laws  of  this  state.  In  Ne- 
vada V.  Yellow  Jacket  Silver  Mln.  Co.,  supra, 
the  court  said:  "All  that  can  be  clalmnd  un- 
der the  statute  is  that  the  lien  created  con- 
tinues Indeflnltely,  or  until  the  tax  is  paid, 
or  the  property  is  sold  under  tax  sale.  Does 
that  fact  establish  what  is  claimed,— that  the 
remedy  to  enforce  collection  by  suit  is  bar- 
red?" After  elaborate  consideration,  the  con- 
cluelon  arrived  at  Is  thus  succinctly  stated: 
"This,  then,  is  our  case  upon  the  question 
under  discussion:  A  statutory  lien  Is  created, 
which  still  exists,  but  which  cannot  be  en- 
forced, nor  can  Judgment  be  obtained  against 
either  of  the  defendants  without  this  or  a 
similar  action,  which  Is  barred  by  the  stat- 
ute." The  case  of  City  and  County  of  San 
Francisco  v.  .Tones,  20  Fed.  188,  was  nn  ac- 
tion to  recover  a  personal  Judgment  for  tax- 
es, but  the  language  of  Sawyer,  J.,  in  dis- 
cussing the  question  of  a  lien.  Is  of  value  in 
this  consideration.  After  citing  the  provi- 
sions of  our  Political  Code,  the  court  says: 
"Under  these  and  other  provisions  of  the  Po- 
litical Code  no  action  is  necessary  to  collect 
a  valid  tax.  But  it  is  claimed  that  these  pro- 
visions take  the  case  of  an  action  under  the 
statute  to  recover  a  tax  out  of  the  statute  of 
limitations.  In  the  case  already  cited  the 
supreme  court  of  Nevada,  on  a  similar  stat- 
ute, decided  otherwise,  and  we  think  correct- 
ly. *  •  *  The  lien  Is  but  an  incident  to 
the  tax,— the  money  due,— and.  like  the  case 
of  a  mortgage,  when  an  action  to  recover 
the  debt  is  barred,  the  suit  to  enforce  the 
lien  Is  also  barred.  This  has  long  been  the 
settled  doctrine  In  this  state  in  relation  to  a 
mortgage.  Neither  the  debt  nor  the  Hen  is 
extinguished  In  the  case  of  a  mortgage  in 
any  other  sense  than  In  the  case  of  a  tax, 
and  the  statutory  lien  Incident  to  It.  The 
remedy  by  action  is  barred,  whatever  the 
case  may  be  as  to  other  remedies.  •  •  • 
We  see  no  good  reason,  at  this  day,  and  un- 
der our  laws  for  the  levy  and  collection  of 
taxes,  for  allowing  the  state  to  vex  parties 
with  suits  for  taxes  after  the  lapse  of  many 


years,  that  is  not  equally  applicable  to  pri- 
vate parties.  The  state  has  officers  specially 
appointed  to  attend  to  these  particular  du- 
ties, and  no  others,  and  If  they  aeglect  their 
duties  the  state,  which  appoints  them,  if  any 
one,  should  be  the  party  to  suffer.  To  permit 
the  state,  after  a  lapse  of  many  years,  to  re- 
cover by  suit  taxes  allowed  to  run  uncollect- 
ed, with 'five  per  cent,  penalty,  and.  In  the 
language  of  Mr.  Justice  -  Swayne,  the  *mo8t 
devouring  rate*  of  two  per  cent  per  month 
Interest,  would  be  to  inflict  unendurable  op- 
pression." County  of  Los  Angeles  v.  Balle- 
rlno,  99  CaL  593,  32  Pac.  681,  and  34  Pac.  329. 
was  an  action  Identical  In  nature  with  the 
one  at  bar.  It  was  sought  to  recover  from 
defendant  taxes  levied  and  assessed  upon 
his  property,  and  to  enforce  a  lien  upon  that 
property  for  their  payment  The  action  was 
brought  more  than  two  years,  but  less  than 
three  years,  after  the  right  of  action  bad 
accrued.  Defendant  urged  that  It  was  bar- 
red by  subdivision  1  of  section  339  of  the 
Code  of  Civil  Procedure.  The  court  said: 
"This,  however,  is  not  such  an  action,  but  is 
one  which  arises  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forfeiture, 
within  the  meaning  of  section  338  of  the 
same  Code;"  citing  San  Francisco  v.  Lun- 
ing, City  and  County  of  San  Francisco  v. 
Jones,  Lewis  v.  Rothchild,  and  Nevada  v. 
Yellow  Jacket  Stiver  Mln.  Co. 

It  Is  true  that  In  none  of  these  cases,  saving 
that  from  Nevada,  has  the  question  under  con- 
sideration been  the  subject  of  direct  adjudica- 
tion, but  It  Is  none  the  less  clear  that  this  court 
has  repeatedly  expressed  Its  approval  of  the 
reasoning  and  conclusion  reached  In  Nevada  t. 
Yellow  Jacket  Silver  Mln.  Co.,  and  City  aud 
County  of  San  Francisco  v.  Jones.  But  m 
People  V.  Hulbert,  71  Cal.  72,  12  Pac.  43.  a 
question  Identical  in  principle,  though  not  in 
form,  was  decided  by  this  court  In  accord- 
ance with  the  foregoing  views,  and  upon  the 
authority  of  the  above-named  cases.  The 
action  was  to  foreclose  a  lien  upon  defend- 
ant's land  under  an  assessment  by  a  district 
for  the  reclamation  of  swamp  and  overflowed 
lands.  The  defendant  demurred  upon  the 
ground  that  the  cause  of  action  was  barred 
by  subdivision  1  of  section  338,  Code  Civ. 
Proe.  The  .reclamation  act  provided  (PoL 
Code,  i  3463),  that  from  and  after  the  filing 
of  the  list  or  certified  copy  thereof,  th* 
charges  assessed  upon  any  tract  of  land 
w.lthin  the  county  constitute  a  lien  thereon. 
There  is,  however,  no  vital  distinction  be- 
tween this  language  and  that  employed  In 
section  3716  of  the  Political  Code,  which  de- 
clares that  the  lien  Is  not  removed  until  pay- 
ment of  the  tax;  for,  as  is  said  in  Nevada  v. 
Yellow  Jacket  Silver  Mln.  Co.:  "Had  the 
statute  created  the  lien  without  providing 
for  Its  continuance  until  the  tax  sfaonid  be 
paid,  the  result  would  be  the  same, — the  lien 
would  have  continued,  when  once  created. 
until  payment,  or  until  the  repeal  of  the 
statute  creating  It."    This  would  be  true  in 
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the  absence  of  a  statute  to  the  contrary. 
ClT.  Code,  S  2911.  In  sustaining  the  demur- 
rer this  court  declared  that  the  cause  of  ac- 
tion was  barred  by  section  338,  subd.  1, 
of  the  Code  of  Civil  Procedure.  As  to  the 
single  feature  In  which  our  code  provlsioas 
differ  from  the  Nevada  law,  namely,  in  pro- 
viding that  every  tax  has  the  efFect  of  a 
Judgment  against  the  person,  which  shall 
not  be  satisfied  until  the  tax  Is  paid,  it 
may  be  said  that  this  action  does  not  pur- 
port to  be  one  upon  a  Judgment.  Conceding 
(though  not  deciding)  that  an  Action  under 
section  3716  of  the  Political  Code  might  be 
commenced  as  upon  a  Judgment,  and  that 
this  complaint  is  a  sufficient  pleading  of  such 
a  cause  of  action,  still  this  proceeding  could 
not  be  maintained,  for  it  was  commenced 
more  than  five  years  after  the  right  accrued. 
Code  Civ.  Proc.  S  336,  subd.  1.  In  the  case 
of  every  Judgment  where  no  action  is  com- 
menced upon  it  within  five  years,  the  Judg- 
ment is  not  thereby  satisfied,  but  the  right 
to  enforce  its  satisfaction  by  suit  Is  barred. 
It  has  been  assumed  throughout  this  dis- 
cussion that  the  provisions  of  the  Political 
Code  relating  to  the  Hen  of  taxes  (Pol.  Code, 
§§  37ie-3718),  are  applicable  to  those  levied 
for  municipal  purposes.  Whether  or  not  this 
be  so  is  not  here  decided.  The  point  is  not 
presented  by  counsel,  and  it  is  unnecessary 
to  this  decision.  For  clearly,  if  those  pro- 
visions be  not  applicable  to  municipal  taxes, 
appellant's  cause  of  action  Is  barred.  It 
follows,  therefore,  that  the  cause  of  action 
sought  to  be  prosecuted  is  barred  by  section 
338,  subd.  1,  of  the  Code  of  Civil  Procedure, 
and  that  the  demurrer  thereto  was  properly 
sustained.   The  Judgment  is  affirmed. 

We  concur:  McPARLAND,  J.;  GA- 
KOUTTB,  J.;  VAN  FLEET,  J.;  HARRI- 
SON, J. 

TEMPLE,  J.  (dissenting).  I  do  not  agree 
with  the  conclusion  reached  by  the  court  in 
this  case.  The  action  is  for  the  recovery  of  a 
municipal  tax.  It  is  sought  to  recover  a  per- 
sonal Judgment,  and  to  subject  the  property  of 
the  defendant  to  a  lien  for  the  recovery  of  the 
tax.  It  seems  to  be  admitted  that  the  action 
Is  well  brought  unless  the  right  of  action  is 
barred  by  section  338  of  the  Code  of  Civil 
Procedure.  The  court  holds  that  such  right  is 
barred  because  the  action  was  not  commenced 
within  three  years.  Section  3716,  Pol.  Code, 
reads  as  follows:  "Every  tax  has  the  effect 
of  a  Judgment  against  the  person,  and  every 
lien  created  by  this  title  has  the  force  and 
effect  of  an  execution  duly  levied  against  .nil 
property  of  the  delinquent;  and  the  Judg- 
ment is  not  satisfied  nor  the  lien  removed  un- 
til the  taxes  are  paid  or  the  property  sold  for 
the  payment  thereof."  It  Is  decided  that,  not 
only  has  the  statute  run  against  the  right  to 
maintain  a  personal  action,  but  agalust  the 
right  to  foreclose  the  lien  as  weU.  At  the  same 
time  the  code  provision  is  construed  to  mean 


that  the  lien  continues  until  the  taxes  are 
paid,  or  the  property  has  been  sold  for  the 
payment  thereof.  It  is  held  that  the  statutory 
lien  continues,  and  will  never  become  barred, 
but  that  there  is  now  no  mode  in  which  the 
tax  can  be  collected,  or  the  lien  foreclosed. 
The  lien  is  said  to  constitute  a  right  without 
a  remedy.  It  is  not  that  the  law  has  not  pro- 
vided a  mode  for  the  foreclosure  of  the  lien, 
but  that  by  reason  of  the  liar  of  the  statute 
the  tax  cannot  be  collected  at  all,  tlirough  a 
sale  of  the  property  upon  which  it  constitutes 
a  lien  or  otherwise.  What  is  meant,  under 
such  circumstances,  by  saying  that  the  lien 
continues  after  the  right  to  collect  the  tax 
from  the  property  in  any  mode  has  ceased,  I 
am  unable  to  comprehend.  A  lien  Is  neces- 
sarily an  Incident  to  an  obligation,  and  the 
purpose  Is  to  secure  performance.  When  it 
ceases  to  be  security  for  such  performance.  It 
has  ceased  to  exist.  If  it  could  continue.  It 
would  not  be  a  right  without  a  remedy,  but  a 
remedy  without  a  right,— redress  when  there 
was  nothing  to  redress.  Of  course,  as  it  is 
always  an  Incident,  it  must  fall  with  the 
principal,  although  the  converse  does  not  fol- 
low. 

As  an  example  of  a  right  without  a  remedy, 
reference  has  been  made  to  cases  in  which 
the  right  to  a  personal  action  is  barred  while 
there  is  still  a  right  to  foreclose  a  lien  given 
to  secure  it  An  unfortunate  reference  for 
the  point  In  all  such  cases  is  that  the  obliga- 
tion may  be  enforced  by  foreclosing  the  Uen. 
It  is  also  said  that  the  bar  of  the  statute  does 
not  extinguish  the  debt,  but  only  bara  the 
remedy.  This,  too,  is  error.  As  a.  legal  obli- 
gation, a  debt  is  extinguished  by  the  bar  of 
the  statute.  It  contibues  to  exist  only  as  a 
moral  obligation,  which  is  sufficient  consid- 
eration for  a  new  contract.  In  the  eases 
above  alluded  to  in  which  It  was  held  mat  a 
suit  would  lie  to  foreclose  a  mortgage,  al- 
though tlie  note  was  barred,  the  note  and 
mortgage  were  regarded  as  distinct  obliga- 
tions or  agreements  to  pay  the  same  debt. 
The  doctrine  was  sometimes  based  upon  the 
fact  that  the  mortgage  was  under  seal  and  the 
note  was  not,  and  different  periods  of  limita- 
tion were  prescribed,  and  sometimes  on  the 
claim  that  the  limitation  did  not  apply  to 
courts  of  equity.  Sometimes,  too,  it  may  be, 
liecause  title  passed  by  the  mortgage  to  the 
mortgage,  and  .courts  would  not  enforce  a 
right  to  redeem  until  the  debt  was  paid,  ou  tlie 
principle  that  he  who  seeks  equity  must  do 
equity.  On  the  same  principle  this  court  has 
refused  to  compel  the  satisfaction  of  a  mort- 
gage by  a  mortgagee  after  the  mortgage  had 
become  barred,— not  that  there  is  a  subsisting 
lien,  but  because  the  court  will  not  grant  af- 
firmative relief  In  violation  of  the  maxim 
above  alluded  to.  At  common  law  a  lien  was 
simply  a  right  to  retain  possession  until  an 
obligation  was  performed.  In  equity  a  lieu 
might  be  a  right  to  sell  certain  property  for 
the  payment  of  a  debt,  or  an  amount  falling 
due  upon  the  nonperformance  of  an  obiiga- 
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tlon.  The  lien  could  exist  without  possession, 
and  be  enforced  by  foreclosure  and  sale.  A 
Uen  may  arise  in  various  ways.  It  Is  always 
a  charge  upon  property,  and'  when  there 
ceases  to  be  a  charge  there  can  be  no  Uen. 
See  section  1180,  Code  Civ.  Proc.  It  Is  se- 
curity for  the  performance  of  an  obligation, 
and,  when  the  obligation  ceases  to  be,  it  is  a 
contradiction  In  terms  to  say  that  the  lien 
«xlst8.  Therefore,  if  it  be  conceded,  as  it  Is 
in  the  leading  opinion,  that  the  effect  of  the 
flection  of  the  Code  above  recited  Is  that  the 
Uen  Is  never  barred.  It  most  follow  that  the 
obligation  to  pay  the  tax  Is  not  barred.  What 
Is  the  Uen  of  a  tax?  It  Is  the  right  to  collect 
the  amount  of  the  tax  from  the  property. 
This  right  does  not  merely  result  from  the 
lien;  it  is  the  Uen.  To  say  that  the  Uen  con- 
tinues, but  cannot  be  enforced  in  any  mode. 
Is  to  say  that  the  right  to  collect  the  tax 
from  the  property  continues,  and  Is  not  bar- 
led,  yet  the  right  to  coUect  the  tax  from  the 
property  is  wholly  barred.  It  is  a  contradic- 
tion in  terms.  What  I  have  said  is  upon  the 
theory  that  section  3716  Is  correctly  construed 
as  providing  that  the  Uen  shall  never  be  bar- 
red by  the  statute.  That  section  malses  the 
Uen  a  judgment  Uen,  and,  I  thinit,  plainly  the 
Judgment  and  Uen  go  together.  If  the  sec- 
tion Is  to  be  understood  as  providing  that  the 
Uen  continues  without  regard  to  limitation  un- 
til the  tax  Is  paid.  It  must  also  be  understood 
as  providing  that  the  Judgment  continues.  It 
as  emphatically  declares  that  the  Judgment  Is 
not  satisfied  as  it  does  that  the  Uen  is  not  re- 
moved. Perhaps  It  was  merely  Intended  to 
•ay  that  no  change  in  the  property  or  Its  own- 
ership should  affect  the  Uen,  and  no  officer  ot 
board  could  satisfy  the -Judgment  or  remove 
the  Uen.  It  might  mean  aU  this,  and  have  no 
reference  to  any  Umltatlon.  If  It  be  material 
to  hold  that  the  action  is  based  upon  the  judg- 
ment, I  think  it  should  be  held  this  action  is  an 
action  upon  the  judgment  When  facta  are 
averred  which  show  the  existence  of  a  tax.  It 
also  shows  a  Judgment,  for  that  Is  the  Judg- 
ment 


<U5  Cal.  196) 

IVBT  V.  KERN  COUNTY  LAND  CO.     (L.  A. 

171.) 
<Snpreme  Court  of  Oellfomla.     Dec  S,  1896.) 

Vbndb  —  Action  aoaihst  Corporatios  —  Puios 
Whbrk  Contract  Made  ANOBRBACn  Occnas. 

1.  In  an  action  against  a  corporation  for 
breach  of  contract  it  appeared  that  defendant's 
principal  place  of  business  was  in  S.  county,  but 
that  it  had  an  office  in  K.  county,  where  the  con- 
tract was  prepared,  and  was  signed  in  duplicate 
by  plaintiff,  and  forwarded  by  defendant's  agent 
to  the  main  office  for  approval  and  signature; 
and  that  after  it  was  signed  by  defendant  said 
-contract  was  returned  to  the  agent  in  K.  county, 
and  by  him  delivered  to  plaintiff.  Held,  that 
the  contract  was  made  In  K.  county,  within 
Const  art  12,  $  16,  allowing  a  corporation  to  be 
sued  in  the  county  where  the  contract  is  made. 

2.  In  an  action  against  a  corporation  for 
lireacb  of  contract  to  convey  land  on  full  pay- 
ment of  the  price,  It  appenred  that  defendant's 
principal  place  of  busiuesr  vras  in  S.  county,  but 


that  it  had  an  office  in  K.  county,  and  that  nsy- 
ments  were  to  be  made  at  the  latter  place. 
Held,  that  the  breach  occurred  in  K.  county. 
within  Const  art.  12,  {  16,  allowing  a  corpora- 
tion to  be  sued  in  the  county  where  the  breach 
occurs. 

Commissioners'  decision.  Department  Z. 
Appeal  from  superior  court,  Kern  county;  A. 
R.  Conklln,  Judge. 

Action  by  James  M.  Ivey  against  the  Kern 
County  Land  Company  to  recover  for  breach 
of  a  contract  to  convey  land.  From  an  order 
granting  a  motion  to  change  the  place  of  trial, 
plaintiff  appeals.     Reversed. 

O.  E.  Arnold  and  J.  W.  WHey,  for  appellant 
E.  J.  McCutchen,  for  respondent 

HAYNES.  C.  Plaintiff  brought  this  action 
In  the  county  of  Kern  for  damages  for  breadi 
of  a  certain  contract  whereby  the  defendant 
agreed  to  sell  and  convey  to  the  plaintiff  cer- 
tain lands  situate  in  said  county  of  Kern. 
The  defendant  filed  a  demurrer  to  the  com- 
plaint, and  also  a  notice  of  motion,  and  a  de- 
mand for  a  change  of  the  place  of  trial  from 
said  county  to  the  superior  court  of  the  city 
and  county  of  San  Franclaca  Said  motloo 
was  granted,  and  the  plaintiff  appeals  from 
the  order  granting  said  motion. 

The  grounds  upon  which  said  motion  was 
based  are  as  follows:  "(1)  T^bat  the  contract 
sued  upon  in  this  action  was  made  in  said 
city  and  county  of  San  Francisco,  and  was 
to  be  performed  therein.  (2)  That  the  obliga- 
tion or  liablUty  of  defendant.  If  any,  arose  In 
said  city  and  county  of  San  Francisco,  and 
the  breach  thereof.  If  any,  by  defendant  oc- 
curred therein.  (3)  That  the  principal  office 
and  place  of  business  of  defendant  is  in  the 
said  city  and  county  of  Son  Francisco."  The 
agreement  for  the  breach  of  which  the  action 
was  brought,  was  executed  In  duplicate.  It 
recites  that  said  corporation  has  Its  principal 
place  of  business  in  the  city  and  county  of 
San  Francisco.  It  describes  the  land  which 
Is  the  subject  of  the  agreement  as  being  sit- 
uated In  the  county  of  Kern.  It  provided 
that  aU  money  to  be  paid  to  the  party  of  the 
first  part  should  be  paid  at  its  office  In  the 
city  and  county  of  San  Francisco,  or  at  such 
other  place  as  the  party  of  the  first  part 
should,  on  reasonable  notice  to  the  party  of 
the  second  part,  direct;  and,  upon  receiving 
aU  such  payments,  to  execute  and  deliver  to 
the  second  party  a  good  and  sufficient  deed  of 
said  premises.  An  affidavit  ffied  on  the  part 
of  the  defendant  In  support  of  Its  motion 
was  made  by  the  secretary  of  the  corporation. 
It  states,  in  substance,  that  the  principal  office 
and  place  of  business  of  the  defendant  Is  In 
the  city  and  cotmty  of  San  Francisco;  that  he. 
as  secretary,  signed  the  said  contract  at  salA 
city  and  county;  that,  so  far  as  said  contract 
Imposes  any  obligation  upon  the  defendant  It 
was  to  be  performed  In  said  city  and  county; 
that  no  agreement  had  been  made  upon  the 
part  of  the  defendant  to  perform  said  contract 
in  any  other  place;  that  the  obligation  or  Ua- 
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billty  of  said  corporation,  If  any  there  be, 
arose  from  said  contract,  and  therefore  arose 
In  said  city  and  county  of  San  Francisco; 
that  the  breach  of  said  obllgration  alleged  in 
the  complaint  was  Its  failure  to  execute  a 
deed  for  said  premises,  and  that  there  waa  no 
agreement  to  execute  the  deed  at  any  place 
but  in  the  said  city  and  county.  The  affidavit 
of  the  plaintiff  In  opposition  to  said  motion 
shows  that  he  Is  a  resident  of  said  county  of 
Kern;  that  at  the  time  of  the  making  of  said 
contract,  and  ever  since,  the  defendant  has 
bad  a  place  of  business,  and  now  maintains 
Its  principal  office  for  the  transaction  of  busi- 
ness, at  Balcersfleld,  in  said  county  of  Kern; 
that  all  negotiations  prior  to  and  up  to  the 
time  of  the  execution  and  delivery  of  said 
contract  In  relation  thereto  were  had  with  the 
defendant  at  Its  said  office  in  Bakersfield; 
that  said  contract  was  there  drafted  in  dupli- 
cate by  the  defendant,  and  the  same  was  pre- 
sented to  the  plaintiff  at  Bakersfield  for  his 
approval,  acceptance,  and  signature;  that  he 
there  signed  In  duplicate  the  said  contract, 
and  that  after  it  had  been  executed  by  the  de- 
fendant It  was  delivered  to  him  at  defendant's 
said  office  In  Bakersfield;  that  he  was  in- 
structed in  writing  by  the  defendant  to  make, 
and  did  make,  all  payments  at  its  office  in  said 
county  of  Kern;  and  also  averred  that  the  ob- 
ligations imposed  upon  the  defendant  by  the 
contract  were  to  be  performed  at  said  county 
of  Kern,  and  that  the  breach  of  said  contract 
on  the  part  of  defendant  occurred  there. 

The  constitution  of  this  state  provides  as  fol- 
lows:    "A  corporation  or  association  may  be 
sued  (1)  in  the  county  where  the  contract  is 
made  (2)  or  is  to  be  performed,  (3)  or  where 
the  obligation  or  liability  arises,   (4)  or  the 
breach  occurs,  (5)  or  in  the  coun^  where  the 
principal  place  of  business  of  such  corporation 
is  situated,  subject  to  the  power  of  the  court 
to  ctiange  the  place  of  trial  as  in  other  cases." 
Article  12,  §  16.     If  the  foregoing  provisions 
of  the  constitution  did  not  authorize  the  trans- 
fer of  the  cause  for  trial  from  the  county  of 
Kern  to  the  city  and  county  of  San  Pranclsco, 
the  order  must  be  reversed;    if  it  did,  the  or- 
der must  be  affirmed.     If  either  one  of  the 
said  several  provisions  of  said  section  author- 
ized the  plaintiff  to  bring  and  have  his  action 
tried  in  the  county  of  Kern,  it  Is  immaterial 
whether    either    of    the    other    provisions    re- 
quired  It  to  be  brought  hi   San  Francisco. 
Most  of  the  cases  upon  the  subject  of  the 
place  where  the  contract  is   made  arose   in 
eases    where  the  contract   was  made  in  one 
state,  and  was  to  be  performed  in  another, 
and  where  the  law  affecting  the  contract  was 
different  in  each  of  the  states;  bnt  the  prlnci. 
pies  there  Involved  apply  here.    The  defend- 
ant's principal  place  of  business  is  the  city 
and  county  of  San  Francisco,  where  it  had  on 
office,  and  where  its  principal  executive  offi- 
cers,  the  president  and  secretary,  reside.     It 
also  has  an  office,  or  agency,  in  Bakersfield, 
In  Kern  county,  where  the  contract  set  out  in 
the  complaint  was  prepared  and  was  signed  in 


duplicate  by  the  plaintiff,  and  forwarded  by 
defendant's  agent  to  Its  office  in  San  Fran- 
cisco for  approval  and-  signature,  respondent 
contendtaig  that  said  agent  did  not  have  au- 
thority to  bind  the  corporation  by  contract. 
If  we  regard  the  draft  of  the  contract  when 
signed  by  the  plaintiff  as  an  offer  or  proposal 
to  purchase  upon  the  terms  and  conditions 
therein  stated.  It  would  seem  to  be  precisely 
analogous  to  a  proposed  contract  transmitted 
by  mail,  and  governed  by  the  law  controlling 
such  contracts  so  far  as  the  place  of  making 
it  is  concerned,  and  as  to  such  contracts  it 
seems  to  be  well  settled  that  when  the  pro- 
posal is  unconditionally  accepted  hy  a  letter 
deposited  in  the  mail,  properly  addressed  to 
the  proposer,  the  contract  Is  complete.  Clark 
V.  Dales,  20  Barb.  42;  Vassar  v.  Camp,  14 
Barb.  354;  Mactier's  Adm'rs  v.  Frith,  6  Wend. 
103;  Minnesota  Linseed  Oil  Co.  v.  Collier 
White-Lead  Co.,  4  Dill.  431,  Fed.  Cas.  No.  0,- 
635.  See,  also,  note  to  Ford  v.  Insurance  Co., 
d9  Am.  Dec.  668,  and  text  and  notes,  3  Am. 
&  Bug.  Enc.  Law,  p.  856.  In  the  first  of 
the  cases  above  c'ted  it  was  held  that,  as  soon 
as  the  acceptance  liad  gone  beyond  the  control 
of  the  party  accepting,  the  contract  thus  form- 
ed became  mutually  obligatory  upon  the  par- 
ties. A  deposit  of  such  acceptance  In  the  post- 
office,  addressed  to  the  other  party,  places  it 
beyond  his  control;  and  in  some  cases  It  has 
been  held  that  such  contract  is  deemed  to  have 
been  made  at  the  place  where  the  acceptance 
was  mailed;  but  whether  that  is  true  as  a 
general  proposition,  or  only  in  exceptional 
cases,  need  not  be  considered.  In  the  case 
before  us  the  proposed  contract,  after  it  was 
signed  by  the  defendant,  was  not  sent  by  mall 
to  the  plaintiff,  but  was  sent  to  defendant's 
agent  in  charge  of  their  branch  office  or  agen- 
cy at  Bakersfield,  and  was  by  its  agency  de- 
livered to  the  plaintiff  at  that  place;  so  tliat 
tmtil  its  actual  delivery  to  the  plaintiff  it  was 
In  the  power  and  under  the  control  of  the  de- 
fendant, and  the  acceptance  and  execution  of 
the  proposed  contract  was  not  complete  until 
such  delivery;  and  the  place  of  deiiveiy,  be- 
ing the  place  where  the  last  act  is  performed 
wtich  is  lecessary  to  render  the  contract 
obligatory,  is  the  place  where  the  contract  is 
made.  Ford  v.  Insurance  Co.,  6  Bush,  133; 
Mllliken  v.  Pratt,  125  Mass.  375;  Amos  v. 
McCamber,  124  Mass.  85;  Insurance  Co.  v. 
Tuttle,  40  N.  J.  Law,  476;  Shuenfeldt  v.  Junk- 
ermann,  20  Fed.  357;  Whiston  v.  Stodder,  S 
Mart.  (La.)  95,  13  Am.  Dec.  281;  Scudder  v. 
Bank,  91  U.  S.  406.  An  Instrument  executed 
in  duplicate  is.  In  effect,  one  instrument. 
Kennedy  v.  Gloster,  98  Cal.  143,  32  Pac.  941. 
The  delivery  of  the  duplicate  to  the  plaintiff 
at  Bakersfield  was,  therefore,  the  delivery  of 
the  contract,  and  the  execution  of  a  written 
Instnunent  includes  its  delivery.  Clark  v. 
Child,  66  Cal.  87,  4  Pac.  1058.  "A  contnict 
in  writing  takes  effect  upon  its  delivery  to  the 
party  in  whose  favor  it  was  made,  or  to  his 
agent."  Civ.  Code,  i  1626.  The  contract  in- 
volved in  this  action  was,  therefore,  made  In 
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Kern  county,  and  the  acMon  was  properly 
t)rought  In  said  county,  and  Is  triable  therein. 
The  case  of  Shuenfeldt  t.  Junkermann,  20 
Fed.  357,  cited  and  relied  upon  by  respondent, 
supports  our  conclusion.  The  difference  be- 
tween that  case  and  this  lies  In  the  fact  that 
in  that  case  the  contract  was  not  in  writing, 
«nd  the  plaintiff's  assent  to  the  proposed  con- 
tract, which  was  the  last  act  in  its  comple- 
tion, was  made  In  Chicago;  while  here  the 
last  act,  and  the  one  necessary  to  the  comple- 
tion of  the  contract,  was  Its  delivery  to  tlie 
plaintiff,  and  that  act  was  performed  at  Bak- 
erslield.  If  our  conclusion  as  to  the  place 
where  the  contract  was  made  were  doubtful, 
we  think  It  clear  that  the  place  where  the 
breach  of  the  contract  by  the  defendant  was 
committed  was  also  at  Kern  county.  Th 
plaintiff  was  directed  to  make  his  payments 
at  that  place.  The  full  payment  of  the  pur- 
<Aiase  money  and  the  delivery  of  the  deed  were 
concurrent  acts,  and,  upon  full  payment  be- 
ing made  by  the  plaintiff  at  Bakersfleld,  he 
was  entitled  lo  have  delivered  to  him,  at  that 
place,  and  at  the  time  of  payment,  a  deed  con- 
veying the  land  to  him.  Suppose  the  plaintiff 
had  failed  to  make  his  payments,  and  the  de- 
fendant had  desired  to  put  him  in  default;  it 
wonld  have  been  necessary  to  tender  the  deed 
and  demand  payment  at  the  place  where  pay- 
ment was  reqtiired  to  be  made.  The  defend- 
ant could  not  put  the  plaintiff  in  default  by  de- 
manding payment  at  Bakersfleld,  and  saying 
to  him,  "When  you  have  paid  your  money, 
come  to  our  principal  place  of  business  In, San 
Francisco,  and  get  your  deed."  The  order  ap- 
pealed from  shoidd  be  reversed. 

We  concur:     BEIXJHEU,  C;   BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  from 
is  reversed. 


(5  Idaho,  27) 

ANDOLA  et  nl.  v.  PICOTT  et  al. 

(Supreme  Court  of  Idaho.    Nov.  18.  1896.) 

Ejectment— Eqi;itablb  DsrENSE— EviDSNoa 

1.  In  an  action  of  ejectment,  whore  the  de- 
fense is  the  frauduloMt  procurement  of  the  con- 
veyance, and  defendant  seelts,  by  way  of  af- 
firmative relief,  to  have  the  conveyance  annul- 
led, and  malses  tender  of  the  considwntion  paid, 
and.  on  acceptance  of  such  offer  l)y  plaintiff, 
witlidrawg  the  tender,  it  is  not  error  for  the 
trial  court,  on  motion  of  plaiiiciff,  to  strike.from 
the  answer  of  defendant  bo  much  thereof  as  sets 
up  an  equitable  defense. 

2.  Testimony  in  this  case  considered,  and  held 
not  to  sustain  defense  set  up  in  answer. 

(S.vllabu9  by  the  Court.) 

Apix>al  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

Action  by  A.  R.  Andola  and  others  against- 
Mary  D.  Plcott  and  others.  Jmigmcnt  for  plain- 
tiffs.    Defendants  api)eal.    Affirmed. 

L.  Vineyard  and  N.  M.  Kuick,  for  appellants. 
Hawley  &  Puckett  and  Hays  &  Johnson,  for 
respondents. 


HUSTON,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  district  coiu-t  for  Ada  county  in 
an  action  of  ejectment.  Tlie  facts  as  shown  by 
the  record  are  about  as  follows:  On  tlie  lltb 
day  of  April,-  1891,  the  defendant  Mary  D. 
Picott,  a  married  woman,  was  the  owner  and  In 
possession  of  certain  real  estate  situate  in  Ada 
county,  about  2V^  miles  from  Bo'ise  City,  in 
what  is  known  as  "Ctottouwood  Ouk-li,"  the 
same  being  her  separate  property,  and  being 

about acres  In  extent.    This  property  the 

defendant  Maiy  D.  Picott  had  owned  and  occu- 
pied for  nearly  20  years  prior  to  said  lltb  day 
of  April,  18!)1.  On  said  11th  day  of  April, 
1801,  said  Maiy  D.  Picott,  by  warranty  deed, 
conveyed  said  premises  to  the  plaintiff  A.  R. 
Andola,  for  the  expressed  consideration  in  the 
deed  of  $6,000.  It  appears  from  the  record  that 
the  actual  consideration  paid  by  the  grantee 
was  $1,500.  It  appears  that,  at  the  time  of  the 
execution  of  such  deed  by  the  defendant  Mary 
D.  Picott,  her  hustiand,  Joseph.  H.  Picott,  was 
not  in  the  country.  Mary .  D.  Ploott  recdved 
the  constdcratlon  of  $1,500.  On  the  6th  day  of 
July,  ISOl,  Joseph  H.  Picott  signed  and  ac- 
knowledged the  deed,  executed  and  delivered  by 
bis  wife,  to  plaintiff  Andola,  on  the  11th  of 
April,  1891,  and  received  therefor  from  the 
plaintiff  Andola  a  consideration  of  $100.  On 
tbe  same  day,  the  plaintiff  gave  to  said  Joseph 
H.  Picott  a  lease  of  said  premises  for  six  months 
from  the  1st  day  of  July,  1881.  On  the  22d  day 
of  January,  1892,  plaintiff  brought  action  in 
the  probate  court  for  Ada  coimty  to  recover 
possession  of  said  premises.  There  seem  to 
have  been  a  number  of  actions,  motions,  dis- 
missals, and  other  proceedings  before  the  pro- 
bate court,  but,  as  th^  cut  no  figure  in  ttie 
consideration  of  tbe  question  before  us,  we  shall 
not  notice  them.  Tbe  cause  was  finally  beard 
before  the  district  court  of  Ada  county  on  the 
21st  of  March,  1800,  with  a  Jury,  and  resulted 
in  a  verdict  and  Judgment  for  plaintiffs. 

Tbe  specifications  of  error,  as  the  same  ap- 
pear In  the  transcript,  are  as  follows:  "(1)  In- 
suffldmcy  of  the  evidence  to  Justify  the  ver- 
dict, and  excited  to  on  the  trial,  in  this:  That 
the  evidence  is  insufficient  to  show  or  prove 
that  the  deed  (Exhibit  No.  1)  is  in  any  sense  a 
legal  and  valid  deed  of  conveyance  to  the  land 
in  question  by  tbe  defendant  Mary  D.  Picott, 
the  evidence  showing  at  the  time  that  she  was 
a  man-ied  woman,  and  that  tbe  land  in  ques- 
tion was  her  seiiarate  property  at  the  time  of 
said  alleged  conveyance  by  her;  and.  further, 
that  the  same  was  at  said  time  occupied  by  her 
as  a  homestead.  That  tbe  evidence  shows  with- 
out dispute  that  said  E.\hibit  Na  1  was  signed 
by  her,  and  acknowledged  and  delivered  by 
ber  to  the  plaintiff  Andola  on  the  11th  day  of 
April,  1891,  and  was  thereafter,  to  wit,  on  the 
fith  day  of  July,  1801,  altered  at  the  instance 
of  the  plaintiff  Andola,  and  signed  by  Joseph  H. 
Picott,  and  at  said  time  acknowledged  by  him 
without  the  knowledge  or  consent  of  said  Mary 
p.  Picott,  the  grantor  named  In  said  Exhibit 
No.  1.  Tliat  there  Is  no  evidence  that  tends 
to  show  or  prove  that  the  plaintiff  Is  tbe  owner 
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or  entitled  to  the  possession  of  the  premises  In 
question.  Errors  In  law  occurring  at  the  trial, 
and  excepted  to  by  the  defendants  at  the  time: 
First.  That  the  verdict  is  against  law.  Second. 
Tbat  the  court  erred  In  strlltlng  out  defendants' 
separate  defense  from  theh'  answer,  and  ro- 
Jecting  their  evidence  thereunder.  Third.  The 
court  erred  in  giving  plaintiffs'  said  Instruction 
to  the  jury,  as  asked  for,  over  the  defendants' 
e.xceptioii.  Fourth.  Tlie  court  erred  in  refusing 
to  give  to  the  jury  defendants'  said  requests, 
marked  Nos.  1  and  2,  and  to  which  refusal  to 
so  instruct  the  defendants  excepted.  Fifth.  The 
court  erred  in  refusing  to  permit  the  questions 
sought  to  be  asked  by  defendants'  couilsel  to 
the  witnesses  Mary  D.  PIcott,  W.  E.  Borah, 
and  J.  B.  Lyon,  as  set  forth,  and  to  which  re- 
fusal exceptions  were  then  and  there  taken. 
Sixth.  The  coxvct  erred  In  strikljig  out  all  the 
testimony  of  the  defendant  Mary  D.  ricott,  to 
the  effect  that  Exhibit  No.  1  was  given  by  her 
to  secure  the  payment  of  $1,500  on  town  lots, 
and  to  which  defendants  then  and  there  ex- 
cepted. The  above  and  foregoing  statement  on 
motion  for  a  new  trial,  presented  by  the  de- 
fendants' counsel,  Is  hereby  settled  and  allowed 
by  me  in  accordance  with  the  stiptdatlon  ex- 
tending the  time  therefor  under  the  statute, 
now  on  file  In  the  above-entitled  action.  Set- 
tlement made  over  plaintiffs'  objection  as  to 
form  and  sufficiency  of  statement." 

These  are  the  speciflcatlons  of  error  as  they 
appear  in  the  transcript.      Upon  the  argu- 
ment before  this  court,  and  In  their  brief, 
counsel  for  appellants  have  not  followed  very 
closely  either  tke  one  or  the  other.    However, 
we  will  endeavor  to  get  at  the  points  made  by 
appellants,    and   pass   upon   them.    In   their 
answer  to  plaintiffs'   complaint,    defendants 
set  up  various  defenses.    All  the  material  al- 
legations of  the  coinplaint  are  denied.    Then 
follows  an  elaborate  and  extensive  series  of 
allegations,  which  may  be  summarized  as  fol- 
lows:    The  defendant  Mary  D.  PIcott  avers 
that  on  or  about  April  11,  1891,  the  plaintiff 
Andola,  "for  the  purpose  of  deceiving,  over- 
reaching, and  defrauding  the  said  defendant 
Mary  D.  PIcott  out  of  the  ownership  and  pos- 
session of  said  property,  etc.,  solicited  said 
Mary  D.  PIcott  to  accept  a  loan  for  the  sum 
of  $1,500  from  said  plaintiff  Andola,"  for  a 
reasonable  period  of  time,  the  period  of  time 
uot  being  mentioned.    The  said  plaintiff  then 
and  there  falsely  and  fraudulently  represent- 
ed to  the  said  defendant  Mary  D.  PIcott  that 
she  could  pay  said  money  back  whenever  It 
suited   her  convenience  so  to  do.    The  said 
plaintiff  then  and  there  falsely  and  fraudu- 
lently stated  to  the  defendant  Mary  D.  PIcott 
that  all  he  wanted  was  the  said  defendants' 
inortjcage  on   certain   town   lots,   which  sho 
owned  In  Boise  City,  to  secure  its  payment 
This     defense    Is    elongated   and  elaborated 
over    10  or  12  closely-printed  pages  of  the 
transcript.    In    the    answer,    the   defendants 
offer  to  repay  to  plaintiff  the  $1,500  alleged 
to  be  the  true  consideration  for  the  deed  afore- 
said,   together  with   Interest  thereon.    There- 
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upon  the  plaintiffs  file  their  written  ac- 
ceptance of  such  offer,  and  the  defendants 
decline  and  refuse  to  make  good  the  offer  or 
tender  set  up  In  their  answer.  The  plaintiffs 
thereupon  move  the  court  to  strike  out  so 
much  of  the  answer  of  defendants  as  sets 
up  an  affirmative  defense  by  way  of  allega- 
tions of  fraud  In  the  procuration  of  said 
deed,  which  motion  was  granted  by  the 
court.    And  this  Is  the  first  error  alleged. 

There  was  no  -error  In  granting  this  moiion. 
The  refusal  of  defendants  to  stand  by  and 
make  good  their  offer  made  on  their  answer 
was  a  palpable  admission  of  the  utter  want 
of  bona  fides  or  equity  In  their  contention. 
Under  the  rules  of  practice  recognized  in  this 
Jurisdiction,  defendants  had  set  up  an  equita- 
ble defense  to  the  action  of  ejectment.  To 
say  nothing  of  the  Incredible  character  of  the 
statements  of  defendants,  by  which  they  seek 
not  only  to  change  a  deed  absolute  on  Its 
face  Into  a  mortgage,  but  to  also  change  the 
location  and  character  of  the  real  estate 
claimed  to  have  been  Incumbered,  the  order 
of  the  court  was  proper. 

It  Is  claimed  that  Joseph  H.  PIcott  was  In- 
duced to  sign  the  deed  while  In  a  state  of  In- 
toxication; but  nothing  of  this  kind  is  claim- 
ed or  Intimated  on  the  part  of  the  defendant 
Mary  D.  PIcott.  On  the  contrary,  it  Is  made 
apparent  from  the  record  that  Mary  D.  Is  far 
more  than  ordinarily  sharp  tet  matters  of  busi- 
ness. It  Is  an  elementary  rule  of  equity  that 
a  party  seeking  relief  in  a  court  of  equity 
must  come  with  clean  hands,  and  this  rule  la 
particularly  applicable  to  a  case  where  one 
seeks  to  set  aside  his  solemn  deed  by  parol 
testimony.  But,  evidently,  the  defendants  or 
their  counsel  Intended  to  meet  this  rule  by 
making  a  tender  of  the  amount  they  had  re- 
ceived, or  a  part  of  It;  but  when  the  same 
(although  a  less  amount  than  what  was 
shown  to  have  been  paid  by  plaintiff)  was 
accepted  by  plaintiffs,  and  the  defendants 
positively  refused  to  make  their  offer  good, 
then  It  was  the  duty  of  the  court  not  only  to 
strike  out  the  equitable  defense,  but  the 
whole  answer.  The  right  of  defendants  to 
set  up  this  defense— this  equitable  defense — 
to  an  action  of  ejectment  must  be  conceded; 
but  a  condition  precedent  to  any  relief  either 
at  law  or  in  equity  Is  the  restoration  of  the 
consideration.  This  principle  Is  so  elemen- 
tary that  it  Is  surprising  that  it  should  have 
been  overlooked  by  coimsel  for  defendants. 

The  multitudinous  character  of  the  defenses 
set  up  In  this  case  would  almost  persuade  us 
that  counsel  are  seeking  to  entertain  the  court 
with  an  exhibition  of  skill  In  the  art  of  Isaac 
Walton. 

It  Is  claimed.  In  the  first  Instance,  that  the 
deed  from  the  defendant  Mary  D.  PIcott  Is 
void,  because  it  was  not  signed  at. the  time 
of  its  execution  and  delivery  by  her  husband. 
This  assumption  Is  not  supported  by  any 
principle  of  law,  equity,  or  common  honesty. 
It  appears  from  the  record  that  on  the  11th 
day  of  April,  1891,  the  defendant  Mary  D. 
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Plcott  Bold  and  conveyed  to  the  plaintiff 
Andola  the  property  in  dispute,  for  a  consid- 
eration of  51,500,  the  receipt  of  which  at  the 
time  is  acknowledged,  and  Is  not  now  de- 
nied. At  the  time  of  the  sale,  the  defendant 
Joseph  H.  Plcott,  the  husband  of  Mary  D., 
was  not  in  the  country,  as  appears  from  the 
record.  That  It  was  the  intention  and  under- 
standing of  the  parties  that  on  his  return  be 
should  perfect  the  conveyance  by  signing  the 
deed  of  Mary  D.,  Ills  wife,  is  justly  and  fairly 
Inferable.  That  he  should  have  exacted  from 
the  plaintiff  an  obolus  of  ?100  is  cliaracterlB- 
tic  of  and  In  keeping  with  all  of  the  proceed- 
ings of  the  defendants  in  this  case.  In  the 
face  of  this  record,  to  claim  that  the  deed  of 
Mary  D.  Plcott  was  void  ab  initio  is  an  as- 
sumption that  lacks  the  support  of  any  rule 
of  law  or  equity  or  any  principle  of  common 
honesty. 

In  the  second  place,  it  is  claimed  that  the 
deed  was  given  and  intended  to  operate  as  a 
mortgage,  not  upon  the  premises  descrit)cd 
therein,  but  upon  certain  town  lots  in  Boise 
City.  This  contention  is  unsupi>orted  by  any 
evidence  except  the  testimony  of  tlie  defend- 
ant Mary  D.  Plcott,  and  is  contradicted,  not 
only  by  Its  own  absurdity,  but  by  the  testi- 
mony of  various  witnesses  besides  the  record 
of  the  acknowledgment  by  said  Mary  D.  Be- 
sides, While  it  is  permissible  to  show  by  parol 
that  a  deed  absolute  on  its  face  was  given 
and  Intended  to  operate  as  a  mortgage,  we 
have  not  been  shown,  nor  do  we  think  it  ex- 
ists outside  the  imagination  of  counsel,  a 
case  where  it  has  been  held  permissible  for 
the  court  to  not  only  change  the  character  of 
the  conveyance  by  incorporating  therein  a 
defeasance,  but  to  also  change  the  location 
and  cliaracter  of  the  property.  The  tergiver- 
sations of  the  defendant  Joseph  H.  Plcott  in 
trying  to  deny  his  signature,  without  incur- 
ring the  pains  and  penalties  of  perjury,  are 
as  suggestive  of  the  want  of  bona  tides  In  this 
defense  as  they  are  repellent  to  moral  sense. 
"He  who  asks  equity  must  do  equity."  The 
uquity  presented  by  the  defendants,  as 
shown  in  their  answer,  is  to  the  effect  that 
they  should  have  a  return  of  the  property 
they  honestly  and  fairly  sold  and  conveyed 
to  plaintiff,  and  at  the  same  time  retain  the 
consideration  they  admit  having  received 
therefor;  and  this  upon  their  unsupported 
testimony  to  a  state  of  facts  too  utterly 
absurd,  even  were  ,they  not  overwhelmingly 
contradicted,  to  entitle  them  to  any  serious 
consideration. 

The  only  error  the  district  court  committed. 
In  our  opinion,  was  In  not  striking  out  the 
whole  answer,  and  giving  plaintiff  Judg- 
ment on  the  pleadings.  As  this  was  not 
moved  by  plaintiff,  the  court  was,  of  course, 
excusable  for  not  suggesting  it  The  Judg- 
ment of  the  district  court  is  affirmed,  with 
costs. 

MORGAN,  a  J.,  and  SDI^IVAJ^,  J,  con- 
eoi; 


(23  Colo.  US) 
PEOPLE  ex  rel.  HODGES  v.  McGAFFBY, 
Secretary  of  State. 
(Supreme  Court  of  Colorado.     Oct.  14,  1896.) 

Eleotioxb  —  Cbhtificatiox   or  Nomisatios*  — 
PowsRs  OF  Beckbtart  of  State  —  Uam- 

DAMUS— ADEqOATE  ReMEDT  AT  LaW. 

1.  The  Silver  Republican  party  in  Colorado 
met  in  convention,  adopted  an  emblem,  nod 
made  nominationa,  which  were  duly  certified  to 
the  secretary  of  state.  Sul>sequently,  the  Re- 
publican convention  was  held,  adopted  the  em- 
blem formerly  nsed  by  the  party,  and  made  nom- 
inations, which  were  also  duly  certified.  Both 
parties  had  state  organizations.  Held,  that  the 
secretary  of  state  had  no  authority  to  exclude 
the  nominations  of  the  Republican  party  from 
the  official  ballot  on  the  ground  that  it  had  been 
superseded  by  the  Silver  Republican  party. 
People  V.  District  Court,  31  Pac.  339,  18  Oolo. 
26.  followed. 

2.  The  powers  and  duties  of  the  secretary  of 
state  relative  to  the  certification  of  nominations 
were  not  enlarged  or  extended  by  the  act  of 
18d4,  amending  the  Australian  ballot  law,  and 
providing  that,  when  controversies  arise  be- 
tween any  official  charged  witli  a  duty  under 
the  law  and  the  representatives  of  any  political 
party,  the  district  court,  or  judge  thereof,  shall 
nave  jurisdiction  to  deteimine  the  same. 

•  3.  Where  the  secretary  of  state  refused  to  cer- 
tify the  nominations  of  a  de  facto  political  party 
as  entitled  to  a  place  on  the  official  tmllot,  miiii- 
damus  will  lie  to  compel  snch  certification  if  it 
appears  that,  owing  to  the  shortness  of  the  time 
intervening  before  the  election,  the  remedy  pro- 
vided by  Act  1S94,  declaring  that,  when  any 
controversy  shall  arise  between  an  officer  cbnr- 
ged  with  a  duty  nnder  the  election  laws  and 
the  representatives  of  any  political  party,  the 
district  conrt  shall  have  jurisdiction  to  deter- 
mine the  same  on  petition,  is  inadequate. 

Application  by  James  L.  Hodges  for  a  writ 
of  mandamus  against  Albert  B.  McGaffey, 
secretary  of  state.    Writ  granted. 

J.  L.  Hodges,  pro  se,  Gruiey  Whltford,  A, 
B.  Seaman,  and  B.  M.  Malone,  for  petitioner. 
Milton  Smith,  A.  M.  Stevenson,  and  John  R. 
Smith,  for  respondent 

PER  CURIAM.  This  is  a  contest  waged 
under  the  Australian  ballot  law,  between 
two  organizations,  viz.  the  Republican  party 
and  the  Silver  Republican  party.  As  in  the 
preceding  case  of  People  v.  District  Court 
(Colo.  Sup.)  46  Pac.  6S1,  this  controversy 
arose  before  the  secretary  of  state  with 
reference  to  his  duties  aa  to  certifying  the 
official  ballots  for  the  approaching  election. 
The  parties  in  this  cause  have  selected  dif- 
ferent emblems.  The  Silver  Republican 
party  first  held  Its  convention  and  selected 
its  candidates,  and  filed  its  list  of  nomina- 
tions with  the  secretary  of  state.  To  the 
certifying  of  this  list  a  protest  was  filed  by 
the  present  relator,  James  h.  Hodges.  This 
protest  waa  overruled  by  the  secretary  of 
state,  and  there  this  matter  waa  allowed  to 
rest.  Later,  and  on  the  30th  day  of  Sep- 
tember, 1896,  the  organization  known  as  the 
"Republican  Party"  assembled  In  the  city 
Colorado  Springs,  and  put  in  nomination  a 
full  set  of  candidates,  and  selected  for  Ita 
emblem  the  device  theretofore  used  in  this 
state  by  the  Republican  party,  to  wit  the 
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pngle.  To  tbls  latter  set  of  nominations  Mr. 
Richard  Broad,  Jr.,  chairman  of  the  Silver 
Republican  organization,  filed  a  protest. 
Upon  a  hearing,  this  latter  protest  was  sus- 
tained by  the  secretary  of  state,  he  holding 
that  the  set  of  nominations  made  at  tbe 
Colorado  Springs  conyention  was  not  entitled 
to  a  place  upon  the  official  ballots.  The  pe- 
titioner, claiming  that  the  secretary  of  state 
had  no  Jurisdiction  to  decide  the  controversy, 
Instituted  this  original  proceeding  for  the 
purpose  of  compelling  that  officer  to  certify 
the  list  of  nominations  by  the  Colorado 
Springs  convention  to  the  various  county 
clerics.  In  order  that  the  same  may  be  print- 
ed upon  the  official  ballots;  the  claim  ad- 
vanced being  that  this  is  a  plain  duty  en- 
Joined  by  law,  about  which  the  secretary  of 
etate  has  no  discretion  Upon  the  filing  of 
the  petition  the  court  ordered  the  alternative 
writ  of  mandamus  to  Issue.  Upon  the  re- 
turn day  the  secretary  of  state  appeared, 
and  filed  his  answer,  whereupon  the  peti- 
tioner filed  a  motion  for  judgment  upon  the 
pleadings.  The  pleadings  are  very  volumi- 
nous, and,  although  nearly  every  allegation 
of  the  petition  Is  denied  by  the  answer,  It  Is 
admitted  by  the  pleadings  that  there  were 
two  conventions,. called  by  rival  factions  of 
the  Republican  party,  each  faction  having  a 
Btate  central  committee,  and  a  fnll  comple- 
ment of  -officers,  and  each  claiming  recogni- 
tion,—one  as  the  Republican  party,  and  the 
other  as  the  successor  of  the  Republican 
party.  In  other  words,  It  sufficiently  ap- 
pears that  the  rivals  are  de  facto  parties. 
The  question  presented  Is  upon  the  jurisdic- 
tion of  the  secretary  of  state  to  pass  upon 
the  claims  of  these  rival  parties,  and  In  re- 
fusing to  certify  one  list  of  nominations. 

The  case  made  Is  almost  Identical  with 
that  of  People  v.  District  Court,  18  Colo.  26, 
81  Pac.  339.  In  that  case  two  sets  of  nomi- 
nations were  made,  and  difFerent  devices  or 
emblems  selected  by  conventions  represent- 
ing different  factions  of  the  same  political 
party,  each  certificate  being  In  apparent  con- 
formity with  the  law.  Protests  having  been 
filed,  It  was  held  that  the  secretary  of  state, 
under  the  law  as  it  then  existed,  had  no  pow- 
er to  decide  between  the  two,  bnt  that  It 
was  his  duty  to  certify  both  tickets  to  the 
county  clerks,  to  the  end  that  both  should 
be  printed  upon  the  official  ballots.  The 
doctrine  of  that  case  is  approved  In  State 
T.  AUen,  43  Neb.  661,  82  N.  W.  35;  Phelps 
V.  Piper  (Neb.)  87  N.  W.  755;  Shields  v. 
Jacob,  88  Mich.  164,  50  N.  W.  105;  and  In 
the  case  of  People  v.  District  Court  (decided 
at  this  term)  46  Pac.  681.  We  do  not  under- 
stand that  the  doctrine  announced  In  18 
Colo,  and  31  Pao.  Is  controverted  In  this  case, 
but  authority  for  respondent's  action  Is 
claimed  by  reason  of  an  amendment  to  the 
Australian  ballot  law,  passed  slnc'e  that  de- 
cision was  announced.  Sess.  Laws  18M,  pp. 
64.  65.  This  amendment  will  be  found  In 
fuU  In  People  v.  District  Court  (Colo.  Sup.) 


46  Pac.  681.    An  examination  will  show  that 
It   in    no    way   enlarges   the   duties    or   ex- 
tends the  powers  oi  the  secretary  of  state, 
or    pui-ports    to    do    so.     In    these    circum-  • 
stances,  the  opinion  In  18  Colo,  and  31  Pac.  ' 
must  control,  and  the  duty  of  the  secretary  ' 
of  state  to  certify  both  sets  of  nominations 
Is  clear. 

It  Is  claimed,  however— First,  that  this 
court  has  no  jurisdiction  by  mandamna,  be- 
cause the  amendment  of  1S5H  gives  the  re- 
lator a  plain,  speedy,  and  adequate  remedy  ' 
at  law;  second,  that,  this  being  an  appel- 
late court.  It  should,  in  the  exercise  of  a  wise 
discretion,  refuse  to  take  original  jurisdic- 
tion of  this  controversy.  While  It  is  set- 
tled that  the  remedy  by  mandamus  is  not 
available  where  there  is  a  plain,  speedy,  and 
adequate  remedy  at  law.  It  is  equally  as  well 
established  that  such  legal  remedy  must  be 
adequate;  and  we  are  satisfied  from  an  ex- 
amination of  the  act  of  1894  that  the  remedy 
therein  provided  Is  not  adequate  to  afford 
relief  in  the  present  emergency.  The  stat- 
ute relied  upon  to  defeat  this  proceeding  does 
not  purport  to  make  the  judgment  of  the 
district  court  final,  and  for  this  reason  the ' 
remedy  Is  Inadequate,  as  only  20  days  now 
remain  between  this  and  the  day  of  elec- 
tion, during  which  period  these  tickets  must ' 
be  certified  to  each  county  clerk  In  the  state, 
and  by  that  officer  recertified  to  the  printers, 
and  printed  upon  the  official  ballots.  In 
some  Instances  the  county  seats  of  these 
counties  are  remote  from,  and  not  connect- 
ed with,  the  state  capital  by  rail,  while  In 
only  a  few  counties  are  the  printing  facili- 
ties adequate.  The  time  Is  so  short  that  the 
remedy  provided  by  statute  Is  not  available 
In  this  case.  It  is  well  understood  that  this 
court.  In  common  with  all  other  appellate 
tribunals,  will  refuse  to  take  original  juris- 
diction of  any  case  unless  the  necessity  for 
so  doing  Is  urgent.  This  rule  arises  from  the 
necessity  of  giving  appellate  business  the 
preference;  otherwise,  the  time  given  to 
original  proceedings  would  be  to  the  exclu- 
sion of  the  primary  business  of  an  appellate 
court,  viz.  to  review  the  decisions  of  inferior 
tribunals.  All  courts  are  reluctant  to  take 
jurisdiction  of  political  controversies,  such 
as  the  one  before  us,  particularly  during  a 
heated  campaign;  but,  notwithstanding  this 
reluctance,  where  the  urgency  is  g;reat,  they 
will  do  so  In  order  that  a  miscarriage  of  jus- 
tice may  be  prevented.  The  Importance  of 
the  question  at  issue  In  this  proceeding  can- 
not weU  be  overestimated.  One  of  the  great 
political  parties  now  struggling  for  control 
of  the  national  as  well  as  of  the  state  gov- 
ernment will.  If  the  decision  of  the  secre- 
tary of  state  prevails,  be  deprived  of  the 
opportunity  of  placing  its  ticket  before  the 
people  of  the  state  of  Colorado  for  their 
suffrages  at  the  approaching  election,  and 
the  people  will,  to  that  extent,  be  disfran- 
chised. Petitioners  are  contending  for  a 
right  to  have  a  ticket  on  the  official  ballot. 
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not  to  keep  one  off;  a  rlglit  to  place  before 
the  voters  another  ticket,  and  not  to  deprive 
any  other  party  of  Its  name,  emblem,  or  any 
other  right.  The  court  cannot  refuse  to  en- 
tertain jurisdiction  of  such  a  controversy,  al- 
though we  are  not  unmindful  of  the  force  of  the 
objection  urged  by  counsel,  that  the  precedent 
will  furnish  some  excuse  for  like  applica- 
tions In  the  future  in  other  controversies 
growing  out  of  the  election  law.  We- trust, 
however,  that  the  court  will  be  able  to  pro- 
tect Itself  and  Its  appellate  business  from 
the  flood  of  original  litigation  which  counsel 
predicts.  '  Every  application  must  be  de- 
termined upon  the  circumstances  peculiar 
to  It.  A  question  of  national  importance, 
like  the  one  before  us,  will  not  often  be  pre- 
sented, and  It  is  hardly  probable  that  other 
parties  will  be  compelled  to  resort  to  this 
court  In  order  that  the  provisions  of  any 
statute,  as  interpreted  by  the  highest  judicial 
tribunal  of  the  state,  shall  be  given  effect  by  a 
ministerial  officer.  Under  the  decision  in 
18  Colo,  and  31  Pac.  it  is  the  plain  duty  of 
the  secretary  of  state  to  certify  to  the  vari- 
ous county  clerks  the  ticket  known  as  the 
"McKinley  Republican  Ticket."  Let  the 
peremptory  writ  Issue.  Peremptory  writ 
ordered. 


(8  Colo.  App.  643) 

BURCHINELL,  Sheriff,  v.  KOON.i 

(Court  of  Appeals  of  Colorado.     Oct.  12,  1896.) 

Partnekship— Powers  op  Surviving  Partseb — 
Chattbi.  Mohtoaoe— Evidence— Con vkksiok. 

1.  A  surviviDg  member  of  a  partnership  has 
full  power  to  control  and  dispose  of  the  firm  as- 
sets for  the  purpose  of  winding  up  its  affairs, 
and  may  execute  a  mortgage  thereon  to  secure 
a  firm  creditor;  and  such  a  mortgage  is  not  ren- 
dered invalid  by  the  fact  that  it  nlso  secures 
money  borrowed  by  the  surviving  member  after 
the  death  of  his  partner,  which  was  used  in  pay- 
ment of  partnership  debts. 

2.  That  a  mortgage  executed  by  a  surviving 

Sartner  covers  the  entire  stock  of  goods  of  the 
rm  does  not  render  It,  in  effect,  a  general  as- 
signment. 

3.  For  the  purpose  of  establishing  the  value 
of  a  stock  of  merchandise,  an  inventory,  with 
the  value  of  each  item  stated  thereon,  shown  by 
the  testimony  of  two  witnesses  to  have  been 
made  by  one  of  the  witnesses  as  tlie  items  and 
value  w^ere  called  off  to  him  by  the  other  wit- 
ness, who  was  an  expert,  on  a  personal  exam- 
ination and  appraisal  of  the  stock  in  detail,  is 
admissible  in  evidence. 

4.  A  mortgagee  of  personal  property  in  pos- 
session under  a  valid  mortgage  can  recover  in 
conversion  against  an  officer  who  seizes  it  under 
attachments  against  the  mortgagor. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  Charlotte  O.  Koon  against  Wil- 
liam K.  Burchlnell,  sheriff.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

T.  J.  OT>onnell,  W.  S.  Decker,  Milton  Smith, 
and  Rogers,  Cuthbert  &  Ellis,  for  appellant. 
R.  D.  Thompson  and  B.  B.  Llndsey,  for  Ap- 
pellee. 


1  Rehearing  denied  Nov.  8,  1806. 


BISSELL,  J.  The  only  inquiry  of  any  con- 
siderable difficulty  suggested  by  tills  record  re- 
spects the  right  of  the  survivhig  partner  of  an 
insolvent  firm  to  execute  a  mortgage  to  secure 
the  payment  of  a  firm  debt.  It  Is  preseutej 
on  this  state  of  facts:  For  some  years  prior 
to  1801,  A.  B.  and  F.  W.  Jefferay  did  business 
as  a  firm  both  In  Kansas  and  in  Colorado. 
While  in  Kansas  their  business  was  of  a 
banking  character,  but  in  Colorado,  to  which 
they  removed  prior  to  ISM,  they  were  carrying 
on  business  as  merchants  and  dealers  in  fur- 
nishing goods.  This  firm  first  started  in  that 
line  in  Pueblo,  where  in  November,  1891.  one 
of  the  brothers,  A.  B.,  died.  F.  W.  eontlpuod  the 
business  as  before,  and  under  the  same  greneral 
firm  designation,  and  removed  to  Denver  In 
the  summer  of  1803.  The  original  loan  which 
was  made  by  Mrs.  Koon,  the  sister  of  the 
members  of  the  firm,  amounted  to  $1,800^  Lat- 
er, and  in  July,  1898,  about  the  time  of  the 
panic,  she  loaned  the  survivor  the  further  sum 
of  $000.  The  two  loans,  with  the  accumulat- 
ed interest,  amounted,  on  the  31st  day  of  July, 
1893,  to  ?2,575,  for  which  sum  F.  W.  Jefferay, 
as  surviving  partner  of.  the  firm,  gave  a  note 
promising  to  pay  that  sum  to  Mrs.  Koon  on 
demand,  with  interest  at  the  rate  named.  To 
secure  the  payment  of  this  note,  F.  W.  exe- 
cuted a  chattel  mortgage  on  the  stoclL,  and  de- 
livered it  to  his  sister.  Mrs.  Koon  tliereupoo 
took  possession  of  the  stock,  and  proceeded  to 
close  it  out  through  her  agents.  It  was  seized 
by  the  appellant,  Burchinell,  as  sheriff,  undw 
divers  w^rits  of  attachment  issued  in  favor  of 
various  creditors  of  the  firm.  The  sheriff  took 
the  goods  out  of  the  mortgagee's  possession, 
removed  them  for  sale,  and  applied  the  pro- 
ceeds to  the  satisfaction  of  the  attaching  cred- 
itors' claims.  Mrs.  Koon  then  brought  suit 
for  the  conversion,  alleging  the  value,  and 
praying  judgment  The  sheriff  took  issue  on 
the  complaint;  set  up  the  hidebtedness  to  the 
attaching  creditors,  the  issuance  and  levy  of 
the  writs,  the  subsequent  confirmation  of  the 
attachments  by  judgment;  and  attacked  the 
mortgage  by  allegations  of  fraud;  contested 
the  value  of  the  goods  as  laid;  and  insisted  on 
the  trial  that  the  mortgage  was  without  va- 
lidity because  of  the  want  of  power  in  the  sur- 
viving partner  to  execute  the  security. 

The  powers  of  a  surviving  partner  to  deal 
with  the  firm  assets  have  been  established  by 
a  long  line  of  adjudications.  His  right  to  sell, 
mortgage,  and  dispose  of  those  assets,  and  ap- 
ply them  according  to  his  own  discretion  and 
Judgment  in  the  payment  of  debts,  has  been 
repeatedly  recognized.  Williams  v.  Wbedon. 
lOG  N.  Y.  333,  16  N.  E.  365;  Fitzpatrlck  v. 
Flannagan,  106  U.  S.  64S,  1  Sup.  Ct  3G9;  Em- 
erson V.  Senter,  118  U.  S.  3,  6  Sup.  Ct.  9S1: 
Durant  v.  Plerson,  124  N.  Y.  444,  26  N.  E. 
1095;  Patton  v.  Leftwlch,  86  Va.  421.  10  S, 
E.  G86;  Bank  v.  Parsons,  128  Ind.  147,  27  .\. 
E.  486;  Krueger  v.  Speith,  8  Mont.  4^2,  2i' 
Pac.  604;  Smith  v.  Phelan,  40  Neb.  705,  m  X. 
W.  562;  Roach  v.  Brannon,  57  Miss.  4'.«i: 
Johnson  v.  Berlizhelmer,  84  111.  54.     Accord- 
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Ins  to  the  doctrine  of  all  these  authorities,— 
and  there  are  practically  none  to  the  contrary, 
—the  surviving  partner  is  entitled  to  the  po»- 
•ession  and  control  of  the  Joint  property  of  the 
firm  for  the  purposes  of  winding  up  the  af- 
fairs of  the  co-iMirtnership.  To  accomplish 
this  end  he  has  a  right,  according  to  the  set- 
tled principles  of  the  law  of  partnership,  to 
administer  the  firm  affairs  and  to  dispose  of 
its  assets.  This  power  Is  broad  enough  to 
cover  the  right  of  sale,  and  Indud^  the  power 
to  mortgage,  or  to  deliver  property  in  pay- 
ment No  limit  seems  to  be  put  on  the  power 
of  the  partnei  except  that  be  Is  required  to 
devote  the  assets  to  the  liquidation  of  out- 
standing obligations.  Some  of  the  cases  go  m 
far  as  to  hold  that,  if  be  devotes  those  assets 
to  the  payment  of  his  Indiyldual  debts,  it  is 
not  a  matter  of  which  the  general  creditors  can 
complain;  that,  where  the  transaction  is  com- 
pleted, it  cannot  be  impeached  by  subsequent 
proceedings.  We  express  no  opinion  on  this 
matter.  This  illustrates  the  tendency  of  the 
decisions.  The  speciflc  question  of  the  power 
to  mortgage  has  arisen  Jn  many  cases.  Where 
it  has  been  exercised  in  good  faith,  it  has  been 
universally  upheld.  We  thus  experience  no 
difficulty  In  deciding  that  the  surviving  part- 
ner had  full  power  to  execute  this  mortgage, 
and  that  thereby  Mrs.  Koon  acquired  a  valid 
lien  which  could  not  be  divested  by  the  levy 
of  the  attachment  writs. 

It  has  been  sometimes  held,  and  has  been 
frequently  stated  by  both  Judges  and  text 
writers,  that  the  surviving  partner  is  a  trus- 
tee for  the  benefit  of  the  firm  creditors,  and 
that  he  holds  the  assets  in  trust  for  the  pay- 
ment of  the  firm  debts.  This  is  sometimes 
measurably  true.  There  are  cases  where 
creditors  have  reduced  their  debts  to  Judg- 
ment, and  come  Into  equity  for  the  purpose 
of  compelling  a  specific  application  of  the 
as.sets.  The  courts  have  then  enforced  the 
equities  of  the  partnership  creditors  as 
against  those  having  claims  only  on  the  in- 
dividual members  of  the  firm.  The  great 
trouble,  however,  is  that  the  surviving  part- 
ner is  in  no  exact  sense  a  trustee.  This  mat- 
ter received  very  elaborate  consideration  in 
a  somewhat  recent  case  in  the  house  of 
lords,  wherein  Lord  Westbury,  in  a  very  fe- 
licitous way,  analyzed  the  use  of  the  word 
"trustee,"  and,  as  we  view  it,  properly  de- 
fined and  limited  it.  The  distinguished  Ju- 
rist said:  "Another  source  of  error  in  this 
matter  is  the  looseness  in  which  the  word 
trustee'  is  frequently  used.  The  surviving 
partner  Is  often  called  a  trustee,'  but  the 
term  is  used  inaccurately.  He  is  not  a  trus- 
tee, either  expressly  or  by  implication.  On 
the  death  of  a  partner  the  law  confers  on  bis 
representative  certain  rights  as  against  the 
surviving  partner,  and  Imposes  upon  the  lat- 
ter correspondent  obligations.  The  surviv- 
ing partner  may  be  called,  so  far  as  these 
obligations  extend,  a  'trustee  for  the  deceas- 
ed partner';  but  when  these  obligations  have 
been  fulfilled,  or  are  discharged,  or  terminat- 


ed by  law,  the  supposed  trust  Is  at  an  end. 
The  advantage  of  correcting  by  familiar 
practice  an  inaccurate  use  of  a  word,  al- 
though that  use  may  be  found  in  treatises  of 
reputation,  I  remember  to  have  seen  singu- 
larly illustrated  in  a  case  that  occurred  some 
years  ago  in  a  court  of  law,  where  the  court 
of  law  was  told  that  in  an  agreement  for  the 
sale  of  a  house  the  vendor  was  trustee  for 
the  purchaser,  and  the  Judges  were  called 
upon  to  apply  a  rule  which  is  quite  right  as 
between  a  complete  trustee  by  declaration 
and  the  cestui  que  trust,  but  quite  wrong 
when  the  vendor  Is  called  a  trustee'  only  by 
a  metaphor,  and  by  an  improper  use  of  the 
term;  and  it  required  some  trouble  to  con- 
vince them  that,  though  the  vendor  might 
be  called  a  'trustee,'  he  was  a  trustee  only 
to  the  extent  of  his  obligation  to  perform  the 
agreement  between  himself  and  the  purchas- 
er. •  *  *  The  application  to  a  man  who  la 
improperly,  and  by  metaphor  only,  called  a 
trustee,'  of  all  the  consequences  which 
would  follow  if  he  were  a  trustee  by  express 
declaration,— in  other  words,  a  complete  trus- 
tee,— holding  the  property  exclusively  for  the 
benefit  of  the  cestui  que  trust,  well  illusa-atea 
the  remark  made  by  Lord  Mansfield,  that  noth- 
ing in  law  is  so  apt  to  mislead  as  a  metaphor." 
Knox  V.  Gye,  L.  R.  6  H.  L.  650.  It  has 
therefore  many  times  happened  that  the 
rules  laid  down  in  cases  where  courts  of 
equity  have  seized  upon  the  firm  assets  to 
distribute  them  according  to  the  rights  of 
the  creditors  and  the  debtors,  or  where  es- 
tates have  come  into  courts  to  be  wound  up 
by  proceedings  analogous  to  those  in  bank- 
ruptcy Jurisdictions,  the  courts  have  treated 
the  surviving  partner  as  a  trustee,  and  have 
administered  the  estate  according  °to  the 
equitable  rights  of  the  parties.  The  rule  has 
not  been  applied  in  cases  where  the  surviv- 
ing partner  has  undertaken,  in  the  exercise 
of  his  power  as  survivor,  to  apply  the  assets 
to  the  liquidation  of  debts,  nor  have  pay- 
ments been  successfully  attacked  by  a  cred- 
itor who  has  put  his  claim  into  Judgment, 
and  come  into  a  court  to  compel  a  different 
aistrlbutlon  of  the  firm  funds  after  the  rights 
of  other  persons  have  been  fixed  and  settled 
by  the  acts  of  the  parties.  We  therefore 
have  no  hesitation  in  holding  that  the  sui> 
viving  partner  had  the  right,  as  was  plainly 
declared  in  one  of  the  cases  cited,  to  mort- 
gage these  assets  for  the  payment  of  this 
debt.  We  do  not  regard  the  case  as  at  all 
affected  by  the  fact  that  a  portion  of  the 
fund  represented  by  the  note  was  advanced 
to  the  survivor  after  the  death  of  the  other 
member  of  the  firm.  The  money  went  Into 
the  general  firm  account,  was  for  the  benefit 
of  the  estate  as  controlled  by  the  survivor, 
and  was  applied  to  the  liquidation  of  out- 
standing firm  obligations.  The  principle  was 
undoubtedly  recognized  in  the  Durant  Case, 
cited  supra.  The  only  difllculty  we  have  had 
with  the  case  at  all  in  this  aspect  of  it  pro- 
ceeds from  a  decision  of  the  supreme  court 
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whlcb  iB  relied  on  by  the  appellant.  Sals- 
bury  v.  Ellison,  7  Colo.  167,  303,  2  Pac.  900, 
and  3  Pac.  485.  We  do  not  undertake  to  dif- 
fer -wUli  that  case,  and  upon  the  same  facts, 
and  under  the  same  conditions,  we  should 
undoubtedly  follow  It  as  the  law  of  the  state, 
for  we  have  no  disposition  to  either  criticise 
•r  disagree  with  It  The  distinguished  court 
holds  that  a  survivor  may  not  execute  a 
general  assignment  for  the  benefit  of  credit- 
ors. That  Is  the  law  In  this  Jurisdiction,  and 
we  should  unhesitatingly  "follow  It,  If  in  this 
case  the  survivor  had  made  such  an  assign- 
ment. It  Is  also  true  the  learned  writer  of 
the  opinion  calls  the  surviving  partner  a 
"trustee,"  without  expressing  the  limltationa 
which  are  undoubtedly  essential  wlien  a  dif- 
ferent case  Is  presented.  Used  In  a  general 
way.  It  Is  unobjectionable,  but  as  In  the  ar- 
gument of  counsel  It  is  open  to  misconstruc- 
tion. In  Slckman  v.  Abernathy,  14  Colo.  174, 
23  Pac.  447,  the  learned  court  substantially 
stated  the  doctrine  as  we  have  now  express- 
ed It  Therein  the  rule  was  approved  which 
permits  the  surviving  partner  to  control  and 
dispose  of  the  firm  assets.  What  is  said  In 
the  Abernathy  Case  seems  to  us  to  be  en- 
tirely germane  to  the  questions  then  under 
consideration,  and  the  analysis  of  the  learn- 
ed commissioner,  and  the  citations  from  the 
authorities,  are  relevant  to  the  matter  at  Is- 
sue, and  In  no  sense  obiter,  as  contended. 

We  have  thus  disposed  of  practically  the 
only  question  Involved.  There  are  many  oth- 
er subordinate  matters  called  to  our  atten- 
tion, which  we  win  briefly  touch  upon,  that 
It  may  not  be  said  they  have  escaped  our  no- 
tice. That  the  mortgnge  covered  the  whole 
stock  owned  by  the  firm  does  not  permit  us 
to  call  It  a  "general  assignment"  nor  treat  it 
as  such  for  the  purpose  of  this  litigation. 
This  was  the  rule  that  prevailed  In  the  fed- 
eral courts  for  a  long  time.  It  has  been  set- 
tled by  an  authoritative  decision  of  the  su- 
preme court  of  the  United  States.  Union  Bank 
of  Chicago  V.  Kansas  City  Bank.  i:56  U.  S. 
223,  10  Slip.  Ct  1013.  This  court,  following 
In  the  same  line,  squarely  adjudged  that  a  mort- 
gage may  not  be  construed  to  be  a  general 
assignment  for  the  benefit  of  creditors,  wnen 
the  Instrument  Is  not  In  that  form,  and  such 
was  not  the  evident  Intention  of  the  par- 
ties. Grocer  Co.  v.  Garrison,  6  Colo.  App. 
60.  37  Pac.  31. 

It  Is  likewise  Insisted  the  matter  Is  control- 
led by  statute.  We  do  not  understand  the  stat- 
ute to  operate  as  a  limitation  on  the  powers 
of  the  survivor.  This  has  been  a  matter  of  di- 
rect adjudication  In  other  states.  Havens  v. 
Harris,  140  Ind.  387.  30  N.  E.  49. 

During  the  progress  of  the  trial,  the  plain- 
tiff Introduced  proof  tending  to  show  the  ex- 
tent, character,  and  value  of  the  property 
which  had  been  taken  by  the  sheriff.  She 
produced  witnesses  whose  evidence,  taken  to- 
gether and  summarized  in  the  book  which 
was  produced,  tended  In  that  direction.  By 
the  method  pursued,  an  expert  was  called, 


who  testified  substantially  that  be  went 
through  the  stock  of  goods,  and  examined  each 
package  and  item  where  the  package  wae 
broken,  and  the  packages  as  a  whole  where 
they  were  In  entirety,  and  called  off  the  de- 
scription and  the  value  of  the  goods  to  anoth- 
er witness,  who,  when  produced,  testified  that 
he  wrote  In  the  book  the  Items  as  called  off, 
and  recorded  them  accurately,  with  the  prices 
which  were  then  given  to  him.  The  hook 
which  contained  the  Items  thus  written  down 
by  the  two  witnesses  was  offered  In  evidence, 
and  the  appellant  objected  to  the  proof.  It 
seems  to  us  entirely  satisfactory,  \\hlle  the 
book  Itself  was  not  i)erhaps  strictly  evidence. 
It  was  legitimately  Introduced  for  the  purpose 
of  showing  the  extent  and  character  of  the 
various  items  recorded.  There  Is  no  other 
method  by  which  a  stock  can  be  taken,  and 
by  which  parties  can  testify  and  Intelligently 
lay  before  the  Jury  a  description  of  the  goods, 
of  tbe  amounts,  and  of  the  values.  Few  men 
can  retain  In  their  memory,  and  state,  item 
by  item,  a  stock  of  goods  which  they  have  ex 
amlned,  even  though  the  purpose  of  the  ex- 
amination was  to  ascertain  the  value  of  tt 
The  present  practice  has  been  apprc  t)y  a 
court  accustomed  to  deal  with  commercial  qnes 
tlons.    Howard  v.  McDonough,  77  N.  Y.  502. 

The  status  of  the  parties  with  respect  to  the 
property  Is  a  corollary  from  the  establish- 
ment of  the  main  proposition.  The  plaintiff 
was  a  mortgagee  who  had  taken  possession  by 
vlrttie  of  a  valid  Instrument  Under  the  de- 
cisions of  our  supreme  court  the  attaching 
creditors  could  not  Interfere  with  this  iMsses- 
slon,  and,  when  they  proceeded  Illegally  to 
take  the  goods,  the  mortgagee  could  maintain 
an  action  to  recover  the  value.  Metzler  v. 
James,  12  Colo.  322,  19  Pac.  885;  Stevenaon 
V.  Lord,  15  Colo.  131,  25  Pac.  313. 

This  disposes  of  all  the  matters  except  the 
appellant's  contention  that  the  Instructions 
are  irreconcilable  and  Inconsistent  We  do 
not  Intend  to  enter  Into  a  discussion  of  this 
matter,  nor  defend  the  trial  court,  and  estab- 
lish, by  Illustration  and  argument,  the  accu- 
racy of  its  statements  to  the  jury.  It  is  un- 
doubtedly true  the  Jury  were  told  the  pUiIntiff 
would  bji  entirely  unaffected  by  any  fraud-  | 
ulent  purpose  entertained  by  the  survivor.  If  I 
she  was  without  knowledge  of  It  and  took 
her  mortgage  In  good  faith,  and  to  secure  a 
then-existing  bona  fide  Indebtedness.  The 
jury  were  subsequently  told  there  'n-as  no 
proof  In  the  case  which  tended  to  establish  a 
direct  fraud  on  the  part  of  the  surviving  i>art- 
ner.  The  Instructions  may  seem  Inconsistent, 
but,  even  If  this  should  be  conceded  (which  wr 
do  not  admit),  It  is  an  Inconsistency  whlc^ 
does  not  compel  us  to  disturb  the  Terdlct 
The  last  instruction  Is  undoubtedly  corrpct  tA 
applied  to  this  record.  There  was  no  evidenc« 
of  an  Intent  to  defraud;  the  declaration.* 
which  the  surviving  partner  made  were  not 
Inconsistent  with  his  subsequent  conduct,  nor 
with  the  exact  situation;  and  we  are  of  the 
opinion  the  defendant  failed  to  produce  evi- 
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dence  which  tended  to  show  the  surviving 
partner  was  guilty  of  any  active  or  passive 
fraud  with  reference  to  his  vendors  or  his 
other  creditors.  The  other  instructions  were 
of  themselves  accurate  statements  of  the  law, 
and,  even  If  they  were  to  a  certain  extent  In- 
applicable, this  does  not  constitute  error  which 
compels  us  to  disturb  the  verdict.  Errors 
which  have  not  affected  the  substantial  rights 
of  the  parties  do  not  sufllce  as  a  basis  of  re- 
versal. So  far  as  we  are  able  to  see,  substan- 
tial Justice  was  done  between  the  parties; 
the  plaintlfC  was  entitled  to  the  judgment 
which  she  obtained,  and,  since  the  conclusion 
of  the  trial  court  Is  In  accord  with  these  views. 
Its  Judgment  will  be  aflBrmed.    Affirmed. 


(57  Kan.  450) 

SCATTEBGOOD  v.  JOHNS  et  al. 

ELLIS  V.  MARTIN  et  al. 

(Supreme  Court  of  Kansas.    Dec.  5,  1896.) 

Appeal— Kbview—EkhoneocsTheort— Decision. 

1.  "Where  the  judgment  rendered  by  the  trial 
court  is  supported  bv  the  undisputed  evidence 
in  the  case,  and  must  necessarily  have  been 
rendered  under  the  law,  on  the  facta  presented. 
It  will  not  be  reversed  because  the  trial  court 
adopted  a  wrong  theory  of  the  law,  and  based 
its  judgment  on  such  erroneous  theory. 

2.  Plaintiff  was  the  owner  by  assignment  in 
blanlj  of  a  mortgage  executed  to  a  mortgage 
company.  An  action  was  brought  by  another 
mortgagee  of  the  same  property,  making  the 
mortgage  company  and  many  other  persons 
ciniuiiiig  interests  lii  and  liens  upon  the  property 
defendants,  of  whion  action  the  plaintiff  had 
no  notice,  and  to  which  he  was  not  made  a  par- 
ty. Afterwards  he  brought  this  suit  against 
most  of  the  parties  to  the  prior  action  to  fore- 
close his  mortgage.  The  trial  court  erroneously 
held  that  the  judgment  in  the  prior  action  was 
conclusive  and  binding  on  the  plaintiff,  but 
the  evidence  in  this  case" shows  that  the  lions 
of  the  defendants  are  prior  to  that  of  the  plain- 
tiff, and  the  judgment  rendered  is  such  as  ouglit 
to  have  been  rendered  on  the  uncontradicted 
testimony  introduced.  Held,  that  the  judgment 
will  not  be  reversed  merely  because  a  wrong 
reason  was  given  for  its  rendition. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Rice  county; 
W.  G.  Eastland,  Judge. 

Action  by  George  Scattcrgood  against 
Emanuel  Johns  and  others,  and  by  Charles 

E.  Ellis  against  A.  B.  Martin  and  others,  to 
foreclose  mortgages.  From  judgments  de- 
claring certain  liens  on  the  property  prior  to 
the  mortgages,  plaintiffs  separately  bring  er- 
ror.    Affirmed. 

Ivan  D.  Rogers,  for  plaintiffs  In  error.    C. 

F.  Foley  and  Sam  Jones,  for  defendants  In 
error. 


ALLEN,  J.  Two  cases  are  submitted  to- 
gether. Both  were  cases  to  foreclose  mort- 
gages executed  by  Emanuel  Johns  and  wife 
to  the  Southern  Kansas  Mortgage  Company. 
Each  mortgage  was  for  ?2,r>00.  The  one 
under  which  Ellis  claims  covers  lot  8,  and 
the  one  sued  on  by  Scattergood  covers  lot  9, 
In  block  3,  in  the  city  of  Lyons.     Both  plain- 


tiffs claim  under  assignments  executed  In 
blank  by  the  Southern  Kansas  Mortgage 
Company.  The  controversy  In  this  court  Is 
between  these  plaintiffs  In  error,  who  were 
plaintiffs  below,  and  cectain  persons  who 
claimed  mechanics'  liens  on  both  lots.  The 
petitions  allegfc  the  execution  of  negotiable 
bonds  and  mortgages  securing  the  same  by 
Johns  and  wife  to  the  Southern  Kansas 
Mortgage  Company,  and  the  indorsement 
and  delivery  thereof  to  the  plaintiffs,  and 
that  the  defendants  claim  liens  on  the  prop- 
erty which  are  Inferior  to  those  of  the  plain- 
tiffs. The  defendants  answered,  -  In  sub- 
stance, that  an  action  had  been  brought  by 
the  Bank  of  Lyons  against  the  mortgagors 
and  divers  other  parties  claiming  an  Inter- 
est In  the  land  under  them,  the  Southern 
Kansas  Mortgage  Company,  Isaac  L.  Miller, 
Colllday  &  Hartley,  and  the  answering  de- 
fendants; that  answers  were  filed  In  said 
action  in  behalf  of  Miller,  claiming  to  hold 
one  of  said  mortgages  by  assignment  from 
the  Southern  Kansas  Mortgage  Company, 
and  by  Colllday  &  Hartley,  claiming  under 
the  other;  that  a  Judgment  was  rendered  in 
that  action  in  favor  of  these  defendants  es- 
tablishing the  validity  of  their  liens,  and 
adjudging  them  prior  to  the  lien  of  the  mort- 
gages of  plaintiffs  In  these  cases.  On  the 
trial  the  record  mentioned  In  the  answers 
was  Introduced  in  evidence,  and  the  court 
held  that  the  judgment  rendered  in  the  ac- 
tion brought  by  the  Bank  of  Lyons  was  con- 
clusive on  the  plaintiffs.  The  theory  of  the 
court  seems  to  have  been  that,  as  no  assign- 
ment of  the  mortgages  had  been  recorded, 
the  holder  was  bound  by  a  Judgment  In  an 
action  to  which  the  original  mortgagee  was 
a  party.  The  brief  on  behalf  of  the  plain- 
tiffs In  error  Is  devoted  to  showing  the  fal- 
lacy of  this  position,  and  to  proving  that  the 
owner  of  the  mortgage  had  the  right  at  any 
time  before  actual  sale  of  the  land  under 
the  prior  Judgment  to  bring  his  action 
against  all  persons  interested,  and  establish 
the  priority  of  his  lien,  notwithstanding  the 
former  Judgment.  It  appears  from  the  rec- 
ord that  in  the  prior  suit  the  defendants  in 
error  claimed  liens  on  both  lots  under  the 
mechanic's  Hen  law,  that  a  building  was 
constructed  by  the  owners  of  the  laud  cov- 
ering both  lots,  and  that  their  claims  for 
such  Hens  were  prosecuted  to  final  Judgment 
In  that  action.  The  record  of  the  Judgment, 
as  well  as  the  pleadings  on  which  it  was 
based,  were  put  In  evidence  in  this  case,  and 
no  attack  Is  made  on  the  validity  of  the 
Judgments  as  against  the  owners  of  the 
property.  The  only  question  raised  was  and 
Is  as  to  their  priority.  The  mortgage  under 
which  the  plaintiff  claims  Is  dated  June  1st, 
but  was  not  acknowledged  till  June  11,  1887. 
There  was  evidence  Introduced  at  the  trial 
showing  that  work  on  the  building  on  ac- 
count of  the  construction  of  which  the  de- 
fendants claim  liens  was  commenced  be- 
tween the  1st  and  20th  days  of  May  pre- 
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ceding.  Several  witnesses  testified  to  tils 
effect,  and  we  are  unable  to  find  any  evi- 
dence in  tlie  record  contradicting  tliem. 
Tills  matter  is  not  mentioned  in  tlie  brief  for 
plaintiff  In  error,  and  no  one  has  appeared 
In  this  court  for  ^he  defendants  In  error. 
Conceding  that  the  court  erred  In  holding 
the  prior  Judgment  conclusive  and  binding 
on  the  plaintiff,  It  yet  appears  from  all  the 
evidence  in  the  case  that  the  defendants  had 
valid  Hens  en  the  property,  which  they  had 
duly  prosecuted  to  judgment  within  the 
time  prescribed  by  the  statute;  and  It  also 
appeal's  that  their  liens  were  prior  and  supe- 
rior to  that  of  the  plaintiff  under  his  mort- 
gage. The  Judgment  therefore  seems  to  be 
right,  although  the  reason  for  rendering  it 
may  be  wrong.  As  the  plaintiff  was  given 
Judgment  against  the  mortgagors,  and  for  a 
foreclosure  of  his  mortgage  subject  to  the 
prior  Hens  of  the  defendants,  we  do  not  per- 
ceive that  he  has  any  just  g^round  for  com- 
plaint. The  judgments  In  both  cases  are 
affirmed.    All  the  Justices  concurring. 


(57  Kan.  463) 

FERGUSON  T.  WIIXIG. 

(Supreme  Court  of  Kansas.    Deo.  5,  1896.) 

CancelIiAtioi?  of  Contract— Fkadd—Burdes  op 

Pkoof— Rbvibw  om  Appbai. 

1.  In  an  action  to  rescind  a  contract  ex- 
changing a  farm  and  some  personal  property 
thereon  for  city  property,  the  plaintiff  alleged 
that  the  defendant  made  false  and  fraudulent 
statements  and  representations  to  him  as  to 
the  amount  and  character  of  a  mortgage  upon 
the  property  conveyed  to  plaintiff,  and  that  he 
did  not  linow  of  the  existence  of  such  mortgage, 
which  was  then  a  matter  of  public  record,  and 
the  existence  of  which  was  shown  by  an  ab- 
stract of  title  furnished  by  the  defendant  to 
plaintiff  when  the  exchange  was  made,  until 
shortly  before  the  action  was  brought.  Held, 
that  the  burden  of  showing  the  deception,  and 
that  he  was  without  knowledge  of  the  mortgage, 
rested  upon  the  plaintiff 

2.  Unless  it  affirmatively  appears  from  a  fair 
construction  of  the  record  that  all  the  testimo- 
ny is  preserved,  the  question  of  whether  the 
findings  and  judgment  are  sustained  by  the  tes- 
timony is  not  open  for  consideration. 

(Syllabus  by  the  (3ourt.) 

Error  from  district  court,  Russell  county; 
W.  G.  Eastlanu,  Judge. 

Action  by  Frederick  Wllllg  against  WInfleld 
S.  Ferguson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Reversed. 

On  October  23,  1890,  a  contract  was  made 
by  which  Frederick  WlUig  exchanged  480 
acres  of  land  in  Russell  county,  subject  to  a 
$600  mortgage,  together  with  the  personal 
property  thereon,  consisting  of  cattle,  horses, 
mules.  Implements,  etc.,  with  W.  S.  Ferguson 
and  H.  H.  Housley,  for  a  large  number  of 
lots  In  the  city  of  Wyandotte.  All  the  lots 
were  Incumbered  except  two,  upon  which 
there  were  buildings  and  other  improvements. 
Soon  after  the  contract  for  the  exchange  was 
made,  deeds  were  executed,  and  in  the  deed 
for  the  city  lots  in  controversy  it  was  cov- 
enanted by  the  grantors  that  they  were  "free 


and  clear  of  all  Incumbranct.'s,  excepting  a  cer- 
tain mortgage  to  the  amount  of  $1,210.05,  at 
7  per  cent.,  which  grantee  assumes,  and  is  a 
part  of  the  consideration  of  this  deed."    .\t 
the  time  of  the  transaction  the  lots  were  in- 
cumbered with  a  large  number  of  others  bj 
a  mortgage  dated  January  1,  1890,  for  $17,- 
000,  to  secure  five  notes,  one  of  which  fell 
due  on  the  1st  day  of  January  of  each  year 
from  1891  until  1895.     The  mortgage  was  ex- 
ecuted to  L.  H.  Wood,  and  had  been  assisn- 
ed  to  the  Lombard  Investment  Company.    It 
contatued  a  clause  providing  for  the  release 
of  any  of  the  lots  up|on  payment  of  a  propor- 
tion of  the  mortgage  debt,  as  follows:  "And 
the   said  pa  -ty   of   the   second   part   hereby 
agrees  with  the  party  of  the  first  part  that. 
In  the  event  that  any  payment  of  $500,  or  mtil- 
tlple  thereof,  at  any  Interest-paying  time,  shall 
be  paid  on  accotmt  of  any  of  the  withtn-de- 
scribed  notes  as  therein  specified,  then  said 
second  party  shall,  at  the  request  of  said  first 
party,  cause  to  be  released  so  much  of  SDcb 
portion  of  lots,  tracts,  or  parcels  hereinbefore 
described  and  set  forth  as  one-third  of  the 
appraised  value  of  said  lots  shall  be  equal  to 
the  amounts  so  paid.     For  example,  suppose 
a  particular  lot  should  be  appraised  at  $1,500, 
then,  upon  payment  of  $500,  according  to  the 
tenor  of  said  notes,  said  first  party  may  re- 
quest that  said  lot  be  released  by  said  sec- 
ond party.     The  appraised  value  shall  be  de- 
termined by  the  written  appraisement  of  tbe 
above-descrll)ed  lots,  which  written  appraise- 
ment was  signed  by  R.  J.  Clamp  and  B.  H. 
Housley,  and  hereto  attached,  and  made  a  part 
hereof."     Attached  to  tbe  mortgage  was  ao 
appraisement,  which  showed  that  the  amount 
required  to  release  the  lots  In  controversy  was 
$1,216.65,  being  one-third  of  their  apprai^eJ 
valuation.     On  January  1,  1891,  Wllllg,  claim- 
ing that  false  representations  were  made  to 
him  with  respect  to  the  incumbrances  upon  the 
lots,  undertook  to  rescind  and  to  tender  baci 
conveyances  of  the  lots,  demanding  the  trans- 
fer to  him  of  the  property  in  Russell  coimty 
which  he  had  traded  for  the  lots.     There  was 
an   error  in   the  description  of  the    lots  so 
tendered  back,  and  the  conveyances  tendered 
did  not  Include  all  of  the  lots.    Tbe  two  lota 
which  Wllllg  received  without  Incumbrance 
bad  been  mortgaged  by  bim  before  the  tender 
was  made  for  the  sum  of  $500.     A.t  tbe  same 
time  he  also  demanded  damages  in  the  amoan: 
of  $834.46.    The  demand   was  refused,  and 
this  action  was  begun.    A  trial  was  bad  wiib 
a  Jury,  which  returned  a  general   verdict  in 
favor  of  WlUig,  finding  that  the  plaintiff  was 
entitled  to  a  re'?cisslon  of  the  contract.    The 
following  special  findings  of  fact  were  also  re- 
turned with  the  verdict:  "(1)  Did  WlUig  offer 
to  pay  to  the  Lombard  Investment  Companj-. 
the  holder  of  the  $17,(X)0  mortgage,  the  siim 
of  $1,216.(35,  or  any  other  sum,  am  a  conslil- 
eratlon  for  the  release  of  the  lots  in  Lwi(l'.-n 
Heights  second  subdivision?    Ans.     No.    <-• 
What.  If  anything,  did  Wllllg  do  towards  ci- 
ting the  lots  In  London  Heights  released  frou 
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I  he  Hen  of  the  ?17,000  mortgage?  Ans.  He 
went  to  see  about  It,  and  found  he  could  do 
nothing.  (3)  When  did  Willig  first  learn  of 
the  existence  of  the  $17,000  mortgage?  Ans. 
About  the  last  of  March  or  first  of  April,  1891. 
(4)  Could  Willig  have  had  the  lots  In  the  Lon- 
don Heights  second  subdivision  released  fropi 
the  lien  of  the  $17,000  mortgage  on  payment 
of  the  sum  of  $1,216.65  and  interest  thereon 
at  the  rate  of  7  per  cent.?  Ans.  No.  (5) 
Prior  to  commencing  the  suit,  did  Willig  in- 
cumber for  $300  certain  lots  received  from  de- 
fendants clear  of  incumbrances?  Ans.  Yes. 
(6)  Was  Willig  damaged  by  reason  of  any  dif- 
ference between  the  covenants  of  the  contract 
apf!  deeds  and  the  actual  facts  in  regard  to  the 
$17,000,  and.  If  so,  how  much  damage  did  he 
suffer,  and  what  are  they?  Ans.  First.  Yes. 
Second.  Don't  know  to  what  extent.  (7)  Did 
W^iilig  agree  to  pay  $1,216.63  as  a  part  of  the 
consideration  for  the  dx  lots  In  London 
Heights  second  subdivision?  Ans.  Yes,  ac- 
cording to  the  contract.  (8)  If  you  answer 
the  above  in  the  afBrmative,  has  he  paid  or 
offered  to  pay  It  to  the  holder  of  the  mort- 
gage? Ans.  No."  Motions  were  made  by 
Ferguson  for  judgment  upon  the  special  find- 
ings, and  for  judgment  upon  the  evidence  not- 
withstanding the  verdict  and  special  findings, 
but  they  were  overruled,  and  judgment  was 
awarded  in  favor  of  Willig.  Ferguson  brings 
the  proceedings  here  for  review. 

Sutton  &  Dollison,  for  plahitlff  In  error.  Dall 
&  Bird  and  Harry  L.  Prestana,  for  defendant 
In  error. 

JOHNSTON,  J.  (after  stating  the  facts).  It 
is  earnestly  contended  tliat  the  testimony  does 
not  sustain  the  verdict  and  Judgment,  but,  as 
the  record  fails  to  affirmatively  show  that  all 
the  testimony  Is  preserved,  that  question  is  not 
open  for  examination.  No  statement  is  found 
In  the  case-made  to  the  effect  that  It  con- 
tains all  the  evidence,  and,  although  It  is  claim- 
ed that  the  recitals  at  the  opening  and  closing 
of  the  testimony  for  each  party  furnished  an 
equivalent  of  the  statement,  there  are  several 
breal^s  in  the  continuity  of  the  testimony;  so 
we  cannot  say  that  other  witnesses  were  not 
examined,  or  other  testimony  may  not  have 
been  received.  It  cannot  be  presumed  that  all 
tlie  evidence  Is  preserved.  That  fact  must 
affirmatively  api)ear  from  a  fair  construction 
of  the  record.  Moody  v.  Arthur,  16  Kan.  419; 
Greenwood  v.  Bean,  20  Kan.  240;  Wlnstead  v. 
Standeford,  21  Kan.  270.  Willig  testified  that 
he  was  not  informed  about  the  $17,000  mort- 
CTge,  and  had  no  Imowledge  of  its  existence, 
until  he  went  to  the  Lombard  Investment  Com- 
pany, in  the  early  part  of  April,  1891.  He 
states  that  he  went  there  .with  a  view  of  mak- 
ing an  interest  payment  on  the  mortgage  debt 
against  the  lots,  and  that  he  was  then  told  of 
the  existence  of  the  mortgage,'  and  that  pay- 
ments could  only  be  made  as  the  mortgage 
stipulated.  He  did  not  then,  or  at  any  time 
afterwards,  offer  to  pay  the  $1,216.65  mortgage 


debt  that  was  mentioned  in  the  deed,  and  which 
he  bad  assumed  as  a  part  of  the  consideration 
of  the  lots.  On  the  other  hand,  Fo-guson 
testifies  that  he  explained  to  him  the  character 
of  the  incumbrance,  and  the  manner  in  which 
a  lot  could  be  released  by  paying  a  proportion- 
ate share  of  the  mortgage  debt,  substantially 
as  the  release  In  the  mortgage  provides.  The 
contract  for  the  exchange  of  properties  provided 
that  Fergiison  should  furnish  to  Willig  an  ab- 
stract of  title.  This  was  furnished,  and  upon 
Its  face  It  showed  the  $17,000  mortgage.  Other 
witnesses  testified  that  Willig  examined  the  ab- 
stract, spoke  of  the  $17,000  mortgage,  and  the 
manner  In  which  lots  could  be  released  from 
Its  obligation.  The  mortgage  Itself  was  of  rec- 
ord, containing  the  release  clause,  and  appended 
to  the  mortgage  was  the  appraisement  of  the 
property,  by  which  It  appears  that  the  propor- 
tionate share  of  the  mortgage  debt  against  the 
lots  in  controversy  was  exactly  the  amount  of 
mortgage  debt  assumed  by  Willig,  and  men- 
tioned in  the  conveyance  to  hhn.  There  was 
testimony,  too,  from  the  managers  of  the  Lom- 
bard Investment  Company,  that  Willig  had 
never  proposed  to  pay  his  share  of  the  mortgage 
debt;  and  that,  if  he  had  tendered  the  same. 
It  would  have  been  accepted,  and  the  lots  would 
have  been  released  from  the  mortgage.  In  this 
state  of  testimony,  an  histructlon  was  given  that 
"the  burden  of  proof  Is  upon  the  plaintiff  hi  this 
action,  and  he  -must  make  out  his  case  by  the 
preponderance  of  the  evidence;  but,  where  the 
defendant  attempts  to  show  knowledge  by 
plabitiff  of  the  existence  of  the  $17,000  mort- 
gage, he  must  show  this  by  the  greater  weight 
or  preponderance  of  the  evidence."  In  this,  we 
think,  there  was  error.  The  plaintiff  asked  a 
rescission  on  account  of  misrepresentation  And 
concealment  concerning  the  $17,000  mortgage. 
It  was  the  principal  fact  in  the  case,  and  the 
burden  of  proving  it  was  upon  him.  He  avers 
and  insists  that  the  character  and  muount  of 
the  mortgage  were  misstated  to  or  withheld 
from  him  by  the  defendant  below.  If  he  was 
correctly  informed,— as  much  of  the  evidence 
tends  to  show,— he  has  failed  to  support  the 
main  fact  Ui  the  case,  and  the  one  which .  is 
essential  to  a  recovery.  The  alleged  fraud  de- 
pended upon  whether  he  was  hiformed  or  mis- 
informed about  this  mortgage,  and  this  fact 
was  necessarily  involved  in  the  issue  which  he 
tendered.  He  held  the  affirmative  of  the  Issue, 
and,  if  no  proof  had  been  offered  to  sustain 
It,  his  action  must  have  failed.  He  who  alleges 
that  a  transaction  is  fraudulent  takes  upon 
himself  the  burden  of  proving  e\'ery  necessary 
element  of  the  fraud.  If  the  defendant  con- 
ceded the  misrepresentation,  and  claimed  that 
the  plaintiff  had  full  knowledge  of  the  fraud, 
and  had,  therefore,  acquiesced  in  or  waived  It, 
It  might  well  be  argued  that  the  burden  of 
showing  the  knowledge  would -rest  upon  tho 
defendant.  In  this  case,  howev^,  the  mis- 
r>  ^,1-esentatIons  constitute  the  fraud  relied  upon 
by  the  plaintiff,  and  the-  matter  of  whether  he 
was  misinformed  and  deceived  is  an  essential 
feature  of  his  case.    The  mortgage  Itself  was 
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a  luatter  of  public  record,  and  revealed  its  ovra 
character.  He  had  possessiou  of  an  abstract 
wlilch  jwinted  out  the  existence  of  the  mort- 
gage, and.  In  view  of  the  uatiu«  of  the  action 
and  the  bsue  which  he  tendered,  the  burden 
of  showing  the  deception,  or  that  he  was  with- 
out Icnowledge  of  the  mortgage,  was  upon  him. 
Other  objections  are  argued,  some  of  which 
might  be  deemed  to  be  serious  if  we  could  say 
that  all  the  evidence  in  the  case  was  before  us, 
but,  owing  to  the  condition  of  the  record,  we 
will  not  undertalie  to  consider  or  decide  them. 
For  the  error  mentioned,  tlie  judgment  of  the 
district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial  All  the  justices 
concurring. 


(-.7  Kan.  474) 

SOUTHERN  KANSAS  RY.  CO.  v. 

MICHAELS. 

(Supreme  Court  of  Kansas.    Dec.  5,  1890.) 

Railhoads— Ekection-s  sbar  Track— Nromgknce 
— iNjuiuES  TO  Employe— CoSTBiBUTOKY  Negm- 
OENCK— Trial—  Piivsioal  E.xaminatios —  Evi- 
dence— Instructions. 

1.  The  placinc  and  maintenance  of  a  switch 
stand  on  the  top  or  whioh  thore  is  an  arrow  or 
spear  17  inches  long,  and  which,  when  tnrned 
towards  tlie  track,  is  so  cIosp  as  to  knoclt 
trainmen  from  the  ladder  on  the  side  of  the 
cars,  when  enRnRed  iii  the  performance  of  their 
duties,  is  negligenci-  on  the  part  of  the  railroad 
company,  and,  under  the  circumstances  of  this 
case,  warranted  the  submission  of  the  ques- 
tion to  the  jnry  whether  or  not  it  was  a  case 
of  gross  negiinen'-e. 

2.  While  a  trainman  ordinarily  cannot  recov- 
er for  injuries  arising  from  peril.*  that  are  ob- 
vious, yet  the  mere  fact  that  the  switchman 
had  seen  and  handled  tlie  switch  does  not  nec- 
essarily show  that  he  had  such  information  as 
Would  charjic  him  with  knowledge  of  the  dan- 
gerous proximity  of  the  same  when  the  sjiear 
on  the  top  of  the  switcn  was  turned  towards 
the  track,  and  is  not  conclusive  evidence  of  con- 
tributory uegligeuce. 

3.  The  court  may.  in  tlie  exercise  of  a  sound 
judicial  discretion,  require  a  plaintiff  socking 
to  recover  for  personal  injuries  to  submit  to 
a  physical  examination;  but  where  the  appli- 
cation is  not  made  until  after  the  close  of 
plaintiff's  evidence,  and  no  reason  is  shown  for 
the  delay  in  making  the  application,  nor  any 
showing  as  to  tlie  necessity  for  such  an  exam- 
ination, it  will  not  be  error  to  refuse  the  appli- 
cation. 

4.  The  refusal  of  a  motion  to  require  the 
court  to  strike  out  all  of  the  testimony  of  a 
witness,  the  greater  part  of  which  is  unobjec- 
tionable, cannot  be  regard-id  as  error. 

5.  An  error  in  the  instructions  which  the 
findings  of  the  jury  show  to  be  immaterial  is 
not  ground  for  reversal. 

6.  The  testimony  examined,  and  held  to  be 
sufficient  to  sustain  the  findings  and  verdict 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
L.  Nebeker,  Judge  pro  tem. 

Action  by  O.  P.  Michaels  against  the 
Southern  Kansas  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.     Afflrmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Llttiefleld, 
for  plaintiff  in  error.  J.  E.  Ilalscll  and 
James  A.  Ray,  for  defendant  in  error. 


JOHNSTON,  J.     O.   P.   Michaels  brought 
this    action    against    the   Southern    Kansas 
Railway   Company  to .  recover  for  iiersonal 
injuries  received  while  acting  as  head  brake- 
man  on  a  freight  train  running  from  Cher- 
ryvale  to  Wellington.    The  distance  lietween 
the  points  was  more  than  1(X)  miles,   and 
Longton   was   among   the   stations   on    the 
route.     A  branch  road  connected  with   the 
line  at  that  point,  and  there  were  a  number 
of  side  tracks  and  switches  in  the  yards. 
Michaels  was  an  experleuced  brakemau,  and 
was  employed  by  the  company  in  that  capac- 
ity in  October,   1885,  and  continued  in   its 
service  until  May,  1886.     He  re-entered  the 
employment  of  the  company   in   February, 
1887,  and  was  employed  on  the  run   men- 
tioned until  April  7,  1887.     While  engagwl 
in   switching  in   the   Longton  yards   ou    that 
day,  he  was  hanging  to  the  ladder  on  the 
side  of  a  car,  with  his  foot  In  the  stirrup; 
.and  while  signaling  to  the  rear  brakeiuan 
he    was   struck    on   the    back    by   a    switch 
target,  which   is  alleged  to  have  been    too 
close  to  the  track,  knocked  down,  an<l  s«^ 
verely  Injured.    The  switch  stand  was  mid- 
way between  two  tracks,  and  the  center  of 
the  same  was  only  4  feet  and  3  inches  from 
the   outside   rail   of   either   track.     It    was 
about  7  feet  high,  and  on  top  there  was  a 
spear  or  arrow  head  which  projected  about 
17  inches  from  the  staff,  used  to  indicate  the 
direction  in  which  the  switch  was  turned. 
The  cars  of  the  company  projected  *bout  :^". 
inches  over  the  rail,  and,  when  the  IT-inch 
spear  was  turned,  it  would  leave  a  space  of 
about  9  Inches  between  the  switch   target 
and  the  side  of  the  car.     It  Is  customary 
and  proper  for  the  brakeman  to  hold  to  the 
ladder  ou  the  side  of  the  car  while  switching 
about  the  yards,  and,  at  the  time  of  the  in- 
jury, Michaels  was  engaged  in  the  perform- 
ance of  his  duty,  and  was  giving  directions 
to  the  rear  brakemau  with  reference  to  a 
switch  on  another  track  which  requlre<l  ad- 
justment.     The    train    was    moving    -west, 
while  the  brakeman  with   whom   MicbaeN 
was  communicating  was  east  of   hiiu.   and 
therefore  his  back  was  towards  the  switch 
stand,  the  target  of  which  knocked  bim  off. 
He  was  familiar  with  the  yards,  aud   bad 
previously  used  the  switch  stand,  but  states 
that  he  had  never  observed  that  It  was  #•) 
close  to  the  track  as  to  make  it  dan);erv>u$ 
for  those  who  were  upon  the  side  of  oars 
passing  over  the  track;    There  have    b**n 
two  trials  of  the  case,  and  in  each  Michaels 
has  been  successful  in  obtaining  a  verdict 
The  first  judgment  was  reversed  ou  a«.x-ouiit 
of  error  committed  in  the  admissloa  of  u-'- 
timony,  and  because  the  findings  of  the  jury 
were  unsupported  by  the  testimony,  aud  in- 
consistent with  each  other.     Railway  C«i.  v. 
Michaels,  49  Kan.  388,  30  Pac.  408.      In  t> 
second  trial  he  recovered  a  Judguaeut    f.^: 
?0,8C0,  and  the  company  bring  the  case  her^ 
again,  insisting  that  prejudicial  errors  werr 
committed  in  the  course  of  the  triaL 
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We  are  not  favorably  Impressed  with  the 
contention  that  the  testimony  is  Insufficient 
to  support  the  verdict  and  Judgment.  The 
maintenance  of  a  switch  stand  so  near  to 
the  track  as  to  knock  trainmen  from  the 
cars  when  regularly  engaged  In  the  perform- 
ance of  their  duties  Is  a  plain  case  of  neg- 
ligence, and  one,  too,  which  warranted  the 
court  in  submitting  to  the  Jury  the  question 
whether  or  not  it  was  gross  negligence. 
Michaels  was  using  the  ladder  In  the  ordi- 
nary way,  and  for  a  proper  purpose.  lie 
was  pursuing  the  usual  course  when  he 
gave  signals  or  directions  to  the  rear  br.ake- 
man  to  proceed  and  adjust  another  switch. 
For  the  time  being,  his  whole  attention  was 
engaged,  "and  his  duty  required  him  to  look 
towards  the  rear  of  the  train,  instead  of  In 
the  direction  In  which  they  were  moving, 
and  where  the  target  was.  If  he  had  been 
looking  ahead,  he  would  probably  have  ob- 
served that  the  switch  target  was  so  close 
to  the  car  as  to  be  dangerous,  but  his  duties 
appeared  to  require  him  to  look  In  a  dif- 
ferent direction  In  order  to  accomplish  his 
work  In  a  proper  manner. 

It  Is  contended  that  the  plaintiff  was 
aware  of  the  location  of  the  switch  stand, 
and  did  not  exercise  due  care  for  his  own 
safety.  His  own  statement,  however,  fs 
that  while  he  had  run  through  the  yards 
many  times,  and  had  previously  handled  the 
switch,  he  never  noticed  how  close  the 
switch  target  came  to  the  passing  cars  when 
it  was  turned  towards  them.  It  Is  easy  to 
understand  how  he  might  pass  and  repass 
the  switch  when  the  17-lnch  spear  was  not 
tumed  towards  the  cars,  without  observing 
tliat  It  would  be  dangerously  close  when 
turned  towards  them,  and  also  that  while 
upon  the  ground  setting  the  switch,  he 
might  "fail  to  observe  how  near  the  spear 
was  to  the  passing  cars.  In  Rouse  v.  I^cd- 
better,  50  Kan.  'M^,  43  Pae.  249,  an  injury  to 
a  switchman  resulted  from  a  defective  struc- 
ture In  the  yard,  and  one  that  he  might  have 
seen  by  the  reasonable  use  of  his  eyesight. 
It  was  held,  however,  that  the  fact  that  lie 
was  working  in  that  part  of  the  yard,  and 
might  have  seen  it  if  his  attention  had  been 
called  to  it,  was  not  conclusive  evidence  of 
contributory  negligence.  It  was  said  that: 
"The  faculty  of  close  observation  of  objects 
Is  largely  a  gift.  Some  persons  may  walk 
once  along  a  street,  and  be  able,  without 
any  special  eftort,  to  describe  every  promi- 
nent object  ui)on,  and  every  projection  into, 
the  street,  while  others  might  go  up  and 
down  the  same  street  for  a  year,  who  could 
not  describe  such  objects  and  projections. 
•  •  *  Many  dangers  necessarily  attend  the 
performance  of  tjie  duties  of  a  yard  switch- 
man, but  the  master  is  not  allowed  to  in- 
crease the  hazards  of  his  service  by  placing 
pitfalls,  obstructions,  traps,  or  Inclines  in  his 
path,  whereby  he  may  lose  his  footing  and 
be  mangled  or  killed."  Testimony  was  Intro- 
duced that  Michaels  knew  of  the  dangerous 


proximity  of  the  switch  to  the  track,  and  it 
appears  that  he  had  heard  some  one  say  a 
short  time  before  that  one  of  the  switches 
at  Longton  was  dangerous;  but  he  positive- 
ly asserted  that  he  had  never  observed  that 
the  switch  which  swept  him  from  the  car 
was  so  close  to  the  track,  and  had  no  knowl- 
edge of  its  dangerous  proximity.  The  mere 
fact  that  he  bad  seen  and  handled  the 
switch  does  not  necessarily  show  that  he  had 
such  information  as  would  charge  him  with 
knowledge  of  the  distance  between  the  tar- 
get on  the  top  of  the  switch  and  the  ladder 
on  the  side  of  the  car.  The  switch  stand 
had  been  there  from  the  time  he  was  re- 
employed by  the  company,  a  period  of  about 
55  days,  but  his  work  was  not  confined  to 
that  yard.  On  his  trip  between  Clu'iTyvalc 
and  Wellington,  he  passed  through  many 
stations  and  yards,  and  necessarily  had  to 
do  with  numerous  switches.  lie  may  be 
said  to  have  assumed  the  general  danger 
from  structures  and  erections  near  to  the 
tracks,  but  it  does  not  appear  that  there 
were  any  others  dangerously  near  to  the 
tracks;  and  from  his  testimony,  and  the 
finding  of  the  Jury,  we  must  assume  that 
he  had  no  actual  knowledge  of  this  danger. 
It  is  not  to  be  expected  that  he  would  ob- 
serve or  keep  In  mind  the  relation  of  all 
these  switch  stands  to  the  tracks,  their  dis- 
tance and  danger.  In  reason,  there  can  be 
no  necessity  for  maintaining  switch  stands 
so  close  to  the  tracks  as  to  make  it  unsafe 
for  trainmen  to  perform  the  duties  required 
of  them;  and.  In  the  absence  of  notice  of 
tlie  danger,  they  have  the  right  to  assume 
that  the  company  will  make  adequate  pro- 
vision that  no  dangers  other  than  those  nat- 
urally incident  to  the  business  should  befall 
them  while  in  the  performance  of  their  du- 
ties. In  a  somewhat  similar  case,  where  an 
eniploy*^  was  knocked  from  a  train  by  the 
overlioad  timbers  of  a  bridge.  It  Avas  said: 
"When  he  entered  the  service  of  the  com- 
pany, he  assumed  the  ordinary  risks  incident 
to  the  service;  and  If  he  enters  or  continues 
in  the  service  with  a  knowledge  of  the  rl.sk 
or  danger,  and  without  objection,  he  must 
abide  the  consequences.  ♦  ♦  ♦  The  law, 
however,  does  not  require  that  an  employ© 
shall  know  of  all  defects  or  obstructions 
that  may  exist  on  the  road,  or  in  the  service 
In  which  he  Is  engaged."  Railroad  Co.  v. 
Irwin,  37  Kan.  701,  16  Pac.  140.  See,  also, 
Railroad  Co.' v.  Rowan,  55  Kan.  270,  39  Pac. 
1010.  In  the  present  case  the  danger  was 
not  so  obvious  that  it  can  be  said,  as  a  mat- 
ter of  law,  that  Michaels  was  bound  to  know 
and  appreciate  the  danger.  Although  he  did 
know  of  the  existence  of  the  switch,  he  may 
not  have  had  such  knowledge  of  its  danger- 
OU.S  character  as  to  charge  him  with  the  as- 
sumjition  of  all  risk  arising  from  it.  It  was 
fairly  a  question  for  the  Jury,  and  has  been 
decided  in  favor  of  the  defendant  In  error. 

Error  is  assigned  on  the  refusal  of  an  ap- 
plication to  require  Michaels  to  submit  him 
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self  to  a  medical  examination.  Ttte  applica- 
tion was  not  made  until  the  trial  had  com- 
menced, aud  after  the  plaintilT  bad  closed 
his  testimony.  The  company  then  applied 
to  have  the  plaintiff  submit  to  an  examina- 
tion by  a  single  physician,  who  was  named. 
No  reason  was  given  for  the  examination, 
nor  any  showing  of  necessity  for  the  same. 
It  has  been  held  that  the  power  to  compel 
the  physical  examination  of  one  seelcing  to 
recover  for  personal  injuries  exists,  in  prop- 
er cases.  Railroad  Go.  v.  Thul,  29  Kan. 
466.  As  It  trenches  closely  upon  an  invasion 
of  the  private  rights  of  the  person,  it  should 
be  exercised  with  great  caution,  and  only 
where  it  is  necessary  to  effect  the  ends  of 
justice.  In  the  Thul  Case  it  was  said  that 
upon  such  application  the  court  should  exer- 
cise a  sound  judicial  discretion,  and  the  or- 
der for  the  examination  should  be  made  up- 
on a  proper  application,  and  upon  a  proper 
showing.  When  such  an  examina'tion  is 
accessary,  a  timely  application  should  be 
made;  and  it  should  be  conducted  under  the 
control  and  direction  of  the  court,  by  com- 
petent physicians  or  surgeons,  selected  by 
the  court.  There  was  no  showing  made  that 
an  examination  was  essential  to  a  full  un- 
derstanding of  the  Injuries,  nor  was  the  ap- 
plication made  in  proper  time.  If  an  exam- 
ination was  required,  the  application  should 
have  been  made  a  sufficient  time  before  the 
trial  commenced,  In  order  that  it  might  have 
been  deliberately  and  carefully  made,  and  so 
as  not  to  interfere  with  the  progress  of  the 
trial. 

There  are  several  objections  to  the  testi- 
mony, and  especially  to  that  given  by  Dr. 
Forbes,  who  had  examined  the  plaintiff  be- 
low, and  who  testified  concerning  the  perma- 
nency of  the  injury.  At  the  time  he  made 
the  examination  the  history  of  the  case  was 
given  to  him  by  Michaels,  and  he  also  had 
the  written  statements  of  Drs.  Spitler  and 
Hamilton,  who  had  formerly  examined 
Michaels.  At  the  end  of  his  testimony  the 
company  requested  the  court  to  withdraw 
from  the  consideration  of  the  jury  all  of  the 
testimony  of  the  witness  as  to  the  condition 
of  Michaels,  and  the  character  of  the  injury. 
Most  of  the  testimony  given  by  the  witness 
was  free  from  objection,  and  was  based  up- 
on the  personal  examination  which  he  bad 
made.  Of  course,  statements  of  the  result 
of  examinations  made  by  other  physicians 
could  not  legally  be  introduced  in  evidence. 
It  was  proper  that  he  should  be  informed, 
however,  of  the  injury,  and  the  time  of  its 
Infliction,  and,  generally,  of  the  history  of 
the  case,  and  this  appears  to  have  been  the 
only  use  that  was  made  by  him  of  the  state- 
ments of  the  other  physicians.  However, 
he  appears  to  have  been  a  competent  physi- 
cian and  surgeon,  and  as  nearly  all  of  his 
testimony  rested  upon  a  personal  examina- 
tion, and  was  therefore  unobjectionable,  the 
motion  to  strike  out  the  whole  of  his  testi- 
mony was  properly  overruled. 


We  have  examined  the  Instructloas. refused 
and  given,  and  find  no  cause  for  reversaL 
Most  of  the  controlling  principles  of  law  in 
the  Instructions  requested  were  emixxlled  in 
the  charge  that  was  given,  and  what  has 
already  been  said  as  to  the  merits  of  the 
case  disposes  of  several  objections  to  the  in- 
structions. One  of  the  Instructions  given 
may  have  been  somewhat  Inaccurate,  in 
stating  that  a  recovery  might  be  had  by  the 
plaintiff,  even  though  he  was  not  free  from 
negligence,  if  the  company  was  guilty  of 
gross  negligence;  and,  in  a  certain  sense, 
the  negligence  of  the  two  was  cfompared.  If 
there  was  error  in  this  respect,  however,  it 
must  be  regarded  as  harmless,  as  the  Jory, 
in  answer  to  a  special  question,  found  that 
the  plaintiff  was  in  the  exercise  of  ordinary 
care,  and,  in  answer  to  another,  that  be  was 
not  guilty  of  any  negligence. 

In  our  view,  there  is  testimony  to  sustain 
the  material  findings  in  the  case,  and  they 
support  the  verdict  which  was  rendered. 
We  have  carefully  examined  all  of  the  ques- 
tions discussed  by  counsel,  some  of  which  it 
is  not  deemed  necessary  to  mention,  and 
find  that  the  record  presents  no  prejudicial 
error.  The  Judgment  of  the  district  court 
will  therefore  be  afilrmed.  AU  the  justices 
concurring. 


CONVERSE  V.  BARTBI^S  et  nx. 
(Supreme  Court  of  Kansas.    Dec.  5,  1S96.) 

MoRTOAOES— ASSIOSMKNT. 

A  bona  fide  indorsee  of  a  bond  and  mort- 
gage negotiable  in  form,  and  the  genuineness  of 
the  signatures  to  trbich  is  admitted  by  the 
maimers,  ia  not  affected  by  alleged  fraiviiileBt 
representations,  made  by  the  original  payee  to 
the  ma  leer  thereof. 

Error  from  district  court.  Kinsman  coun- 
ty;  W.  O.  Bashore,  Judge. 

Action  by  EUsha  S.  Converse  against  John 
H.  Bartels  and  wife.  Judgment  for  defend- 
ants.    Plaintiff  brings  error.     Reversed. 

Huston  &  McColloch,  for  plaintiff  in  error. 
G.  W.  Fairchild  and  L.  M.  Conliling  &  Son. 
for  defendants  in  error. 

PER  CURIAM.  This  action  was  brought 
on  a  bond  for  $2,000  executed  by  I>eitrich 
Bartels  and  Anna  Bartels,  and  to  foreclose  a 
mortgage  securing  the  same.  Anna  Bsi^ 
tels  answered  that  the  mortgage  was  pro- 
cured by  fraud;  that  the  agent  of  tlie  Fann- 
ers* Loan  &  Trust  Company,  to  whose  oriier 
the  papers  were  payable,  fraudulently  rep- 
resented to  her  that  the  mortgage  presented 
for  her  signature  was  for  but  $l.O00,  and 
that  she  was  induced  to  sign  it  undcar  ih« 
belief  that  it  was  for  $1,000  only.  When 
the  case  was  called  for  trial,  the  plaintUT? 
attorney  was  absent,  and  the  defendants 
proceeded  to  Introduce  testimony.  After- 
wards, on  the  same  day,  the  attorney  fur 
plaintiff  appeared,  and  Introduced  evident* 
for  the  plaintiff.     After  the  conclusion  of  .a- 
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testimony  the  court  found  In  favor  of  the 
defendants  that  the  signature  of  Anna  Bar- 
tels  to  the  bond  and  mortgage  was  obtained 
by  fraud,  and  entered  a  Judgment  for  their, 
•cancellation.  We  have  examined  the  testf- 
mony  in  the  case,  and  find  that  it  does  not 
support  the  Judgment.  The  evidence  shows 
tliat  the  plaintiff  holds  the  bond  and  mort- 
gage by  indorsement  from  the  Farmers* 
Loan  &  Trust  Company.  There  is  not  a 
particle  of  evidence  indicating  that  be  had 
notice  of  any  infirmity  in  the  paper,  which 
Is  negotiable  in  form,  and  the  genuineness 
■of  the  signatures  to  which  are  admitted  by 
the  defendants;  nor  is  there  any  evidence 
showing  that  the  person  who  obtained  the 
signature  of  Anna  Bartels,  and  took  her 
acknowledgment  to  the  mortgage,  was  the 
agent  of  the  Farmers'  Loan  &. Trust  Com- 
pany. There  Is  no  evidence  whatever  con- 
necting the  payee  with  any  fraudulent  rep- 
resentation or  transaction.  It  is  extremely 
doubtful  whether  the  testimony  shows  such 
fraud,  even  If  the  payee  and  plaintiff  had 
been  parties  to  ihe  transaction,  as  would  al- 
together vitiate  the  securities.  According  to 
her  own  testimony,  Mrs.  Bartels  can  read 
German.  Two  thousand  dollars  in  figures 
appear  very  plainly  on  the  face  of  the  bond, 
and  also  In  tbe  body  of  the  mortgage.  There 
is  no  pretense  that  the  paper  was  concealed 
from  her,  or  that  It  was  misread  to  her.  She 
says  she  relied  on  the  statements  of  the 
notary  that  It  was  a  mortgage  for  $1,000 
-only.  She  expected  and  Intended  to  execute 
a  mortgage  for  $1,000,  yet  the  court  has  re- 
lieved her  and  her  husband  from  making 
any  payment  whatever.  She  was  at  least 
very  negligent  in  failing  to  notice  the  figures 
•on  the  paper.  There  te  no  evidence  showing 
that  the  plaintiff  Is  guilty  of  any  wrong- 
doing or  neglect,  and,  on  the  testimony  In- 
troduced, he  yns  entitled  to  Judgment  for 
the  full  amount  of  his  mortgage;  but  the 
record  is  not  tn  «tich  condition  that  we  are 
authorized  to  direct  a  Judgment  in  his  favor. 
The  case  will  therefore  be  reversed,  with  di- 
rections to  grant  a  new  trial. 


(67  Kan.  4M) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  SLATTERY. 
(Supreme  Court  of  Kansas.    Dec  5,  1896.) 

RAfI.ROAD8— EMOINBBR— SSCTIONMBN— NbOLIOBSOB 
— DiSOBEDIBNCB  Or  RULBS.  • 

1.  An  ordinary  push  car  was  carried  by  the 
•employes  of  a  railroad  company  a  safe  distance 
from  the  track,  and  there  blocked  in  the  ordi- 
nary way  to  prevent  it  from  drifting  towards 
the  track.  Afterwards  six  or  eight  boys,  not 
connected  with  the  railroad  company,  took  it 
from  the  position  in  which  it  was  left,  and  at- 
tempted to  put  it  upon  the  track,  but,  before 
doing  80,  they  were  interrupted,  and  ran  away, 
leaving  it  dangerously  close  to  the  track.  Short- 
ly afterwards  a  switch  engine,  upon  which  a 
yard  clerk  was  riding,  came  along,  and  collid- 
•ed  with  the  push  car,  pnd  injured  the  yard 
■clerk.  In  an  action  to  recover  for  the  injury, 
it  is  held  that  the  company  was  not  negligent 
in  leaving  the  pu^h  car  as  it  did,  and  without 
"liier  loclis  or  guards. 


2.  Upon  the  evidence  in  the  case,  it  is  held  that 
there  is  testimony  tending  to  show  that,  those 
in  charge  of  the  switch  engine  failed  to  exercise 
due  care  in  keeping  a  lookout  along  the  track 
for  obstructions,  and  in  controlling  the  engine, 
80  as  to  prevent  the  collision  and  injury. 

3.  Ordinarily,  the  wiilf  nl  disobedience  of  a 
iruie  which  is  operative  should  be  held  as  negli- 
gence on  the  part  of  an  employ^  of  a  railroad 
company;  but  where  the  rule  is  habitually  dis- 
regarded, and  a  different  practice  has  long  been 
followed  by  the  empioyfis,  with  the  knowledge 
and  approval  of  the  managing  oSicers  of  the 
company,  the  rule  must  be  regarded  as  inop- 
erative. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

Actkjn  by  M.  Frank  Slattery  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Llttlefleld, 
for  plointier  In  error.  J.  D.  Hooston  and  JT.  F. 
Craig,  for  defendant  In  error. 

JOHNSTON,  J.  This  acticMi  was  brought  by 
M.  Frank  Slattery  against  the  railroad  com- 
pany to  recover  for  personal  injuries  sustained 
by  him  In  a  collision  between  a  switch  en- 
gine, up(m  which  he  was  riding,  and  a  push 
car.  In  the  yaids  of  the  railroad  company  at 
Wichita.  He  was  employed  by  the  company 
as  a  yard  clerk,  and  his  duties  consisted  most- 
ly of  ascertaining  the  numbers  of  freight  cars 
upon  their  arrival  in  the  yards,  making  a  Hat 
of  them,  and  marking  their  points  of  deatlna- 
tlon.  He  received  a  list  of  the  cars  In  each 
train  from  the  conductors  of  the  trains  as  they 
arrived,  and  from  such  list  personally  exam- 
ined the  cars  mentioned  therein;  and,  for 
such  piuTx»e,  he  was  obliged  to  visit  all  parts 
of  the  yards,  which  were  about  two  miles  In 
length.  On  account  of  the  length  of  the  yards, 
he  frequently  rode  on  the  switch  engine  from 
<Mie  part  of  the  yards  to  another.  On  April  5, 
18&1,  he  had  occasion  to  go  to  the  souHiern 
port  of  the  yards,  for  the  purpose  of  ascer- 
taining the  numbers  of  the  cars,  and  marking 
the  same.  He  boarded  the  switch  engine, 
which  was  backing  south,  pushing  three  or 
four  cars.  There  was  a  footboard  around  the 
tank  of  the  switch  engine,  and  he  took  a  po- 
sition  on  it,  on  the  east  side  of  the  tank,  and 
near  the  rear  end.  The  engine  then  proceed- 
ed southward,  stopping  to  place  some  of  the 
cars  on  different  tracks;  and,  when  going  at 
about  the  rate  of  10  miles  an  hour,  it  came  in 
contact  with  a  push  car,  which  was  upon  the 
side  of  the  track,  and  a  portion  of  which  pro- 
jected over  so  far  that  it  caught  Slattery's 
foot,  and  Injured  It,  so  that  amputation  of  a 
portion  of  It  was  necessary.  The  push  car  had 
been  left  In  the  yards  two  days  before,  car- 
ried a  safe  dMance  from  the  track,  where  it 
was  blocked  so  that  It  could  not  run  onto  the 
track.  On  the  day  of  the  accident,  and  about 
15  minutes  before  It  occurred,  6  or  8  boys, 
ranging  from  9  to  13  years  of  age,  who  were 
In  no  way  connected  with  the  railroad  com- 
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pany,  tock  iiie  car  from  Its  position,  and  at- 
tempted to  put  it  npon  tbe  tracts,  but,  being 
discovered,  left  It  close  to  tbe  track,  and  ran 
away.  It  was  an  ordinary  push  car,  without 
propelling  force,  with  two  handles  at  eqch  end, 
extending  out  therefrom  so  that  It  could  be 
put  on  and  off  the  traclt.  The  engineer  saw 
the  push  car  a  short  time  before  the  engine 
collided  with  it,  but  states  that  he  did  not  ob- 
serve that  it  was  so  close  to  the  track  as  to 
be  dangerous.  At  the  same  time,  a  switchman 
named  Wagner  was  standing  near  the  end  of 
the  tender,  one  of  whose  duties  it  was  to  keep 
a  lookout  for  obstructions  on  the  track.  The 
engineer  testified  that  Slattery  and  Wagner 
were  between  him  and  the  push  car,  and  to 
some  extent  obstructed  his  view.  The  Jury 
found  that  the  company  was  guilty  of  culpable 
negligence:  "I'lrst,  leaving  push  car  unlocked; 
second,  negligence  on  the  part  of  the  engineer 
in  -not  stopping  engine  after  observing  push 
cor;  third,  negligence  on  the  part  of  Mark 
Wagner  in  falliag  to  see  push  car  in  the  per- 
formance of  his  duties."  The  jury  returned 
a  verdict  in  favor  of  Slattery  for  $3,000,  and 
from  the  special  findings  it  appears  that  $250 
was  allowed  for  the  pain  suffered,  and  $2,750 
was  allowed  for  permanent  injuries. 

In  our  view,  the  first  ground  of  negligence  is 
not  sustained.  The  push  car  was  not  in  it- 
.self  a  dangerous  thing.  It  was  placed  at  a 
safe  distance  from  the  track,  and  was  fasten- 
ed and  blocked  in  the  usual  way  that  such  cars 
are  secured.  It  was  a  cumbrous,  heavy  tibiing, 
weighing  from  500  to  1,000  pounds,  not  easily 
moved;  and,  not  having  any  propelling  appli- 
ances, children  would  not  naturally  be  at- 
tracted by  it,  any  nwre  than  they  would  by  a 
mow^ing  machine,  a  road  wagon,  or  other 
;  wheeled  implement  that  a  farmer  would  leave 
near  the  roadside  without  thought  of  risk  or 
liability.  It  has  never  been  regarded  as  nec- 
essary to  house  or  lock  them  up,  and  the  rail- 
road company  had  exercised  that  degree  of 
care  respeothjg  this  one  tliat  Is  ordinarily  ex- 
ercised in  caiing  for  such  cars  when  not  in 
use.  The  company  cannot  be  held  responsi- 
ble for  the  unlawful  acts  of  third  parties  in 
placing  obstructions  upon  their  track  without 
jtts.  knowledge  or  consent,  unless  it  should  be 
where  its  negligence  had  in  some  way  Induced 
the  placing  of  obstructions  upon  the  track. 
In  the  nature  of  things,  the  company  had  no 
reason  to  anticipate  that  the  pusii  oar  would 
be  moved  by  third  parties  upon  or  dangerously 
close  to  the  track,  and.  In  the  absence  of  other 
negligence,  it  would  not  be  liable  for  injuries 
resulting  from  such  removal.  Robinson  v. 
Railway  Co.  (Utah)  27  Pac.  G89. 

It  cannot  be  said,  however,  that  the  com- 
pany was  free  from  negligence  in  failing  to 
stop  the  engine  before  the  collision  occurred. 
K  was  the  duty  of  tiie  engineer,  as  well  as 
the  switchman,  who  was  riding  near  the  end 
of  the  tender,  to  keep  a  lookout  for  obstruc- 
tions upon  tlie  track.  Whether  the  engineer 
and  tbe  switchman.  In  the  disciiarge  of  their 
dirties,  should  have  observed  the  obstruction 


in  time  to  have  stopped  the  engine  and  avoid- 
ed the  injury,  was  a  matter  for  the  determina- 
tion of  the  Jury.  The  engineer  testified  that 
be  saw  the  push  car  before  they  reached  it, 
and  that  he  could  have  stopped  the  en^ne  In 
time  to  have  prevented  the  lAJury  if  he  had 
known  that  it  was  dangerously  close.  He  ad- 
mits that  he  saw  It  when  40  or  50  feet  away, 
and  that  be  could  have  stopped  is  shown  by 
his  statement  that  he  only  ran  30  feet  after 
striking  the  push  car.  As  an  excuse  for  not 
observing  the  dangerous  proximity  of  the  pu-sh 
car,  he  states  that  his  view  was  obstructed  to 
some  extent  by  the  plaintiff  and  Wagner,  who 
were  standing  oa  the  footboard  of  the  tender, 
in  front  of  him.  It  appears,  however,  that 
the  engineer,  from  his  higher  position,  did  see 
the  push  car;  and  it  cannot  be  said,  as  a  mat- 
ter 6t  law,  'that  he  should  not  have  observed 
that  It  was  too  close  to  the  track  to  permit 
the  engine  to  pass.  Wagner,  who  occupied  a 
front  position  on  the  hind  end  of  the  tender 
as  it  advanced,  was  in  a  position  to  see  tlie 
obstruction,  and  it  was  his  duty  to  keep  a 
lookout  for  the  same.  He  gave  no  signal  to 
the  engineer,  and  probably  he  failed  to  ob- 
serve the  danger  until  the  collision  occurred. 
Other  duties  devolved  on  him  which  may  have 
engaged  his  attention  at  the  moment,  but 
whether  he  was  In  the  exercise  of  reasonable 
care  In  keeping  an  outlook  was  a  question  for 
the  Jury.  The  obstruction,  however,  was  ac- 
tually seen  by  th^  engineer  in  ample  time  to 
have  stopped  the  engine  with  the  appliances 
at  hand.  Could  he,  by  ordinary  care,  have 
seen  and  appreciated  the  danger,  and  could  he, 
by  due  attention  and  prompt  action,  have 
avoided  the  Injury?  Men  of  reasonable  minds 
might  draw  different  Inferences  from  the  tes- 
timony, so  that,  according  to  the  conclusion 
of  fact  reached  by  one,  there  would  be  cul- 
pable negligence,  while  that  reached  by  an 
other  would  be  that  reosonable  care  had  been 
exercised.  In  such  a  case  the  questicHi  of 
fact  is  for  the  Jury.  Beaver  v.  Railroad  Co., 
50  Ivan.  514,  43  Pac.  1136. 

It  is  contended  tliat,  from  tUe  position  Slat- 
tery occupied,  there  was  nothing  to  prevent 
him  from  seeing  that  tlie  push  car  was  close 
to  the  track,  and  that,  as  he  wns  familiar 
with  the  signals  used  In  the  yards.  It  was 
his  duty  to  signal  the  engineer  iu  time  to 
avoid  the  collision  and  injury.  It  appears, 
however,  that  his  duties  required  him  to  be 
(Ml  the  lookout  for  cars  as  he  passed  down  the 
yards;  and  he  states  that  he  was  engaged  iu 
looking  for  cars  all  the  time  while  he  was  on 
the  «iglne,  that  he  had  no  opportimity  to  look 
ahead,  and  that  he  did  not  know  anything  of 
the  push  car  until  they  came  in  contact  with 
It.  If  his  duties  required  him  to  look  in  an- 
other direction,  and  he  was  so  engaged  at  the 
time,  it  cannot  be  said  that  he  was  negligent 
In  not  oliserving  the  car. 

It  is  further  contended  that  Slattery  assum- 
ed an  obviously  dangerous  jiositlon  on  the  foot- 
board of  the  switch  engine,  and  that  he  wa." 
riding  there  in  violation  of  one  of  the  rules  of 
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the  company.  The  rule  Is:  "No  person  will 
be  permitted  to  ride  on  an  engine  excepting 
the  englneman,  fireman,  and  other  designated 
employes  In  Uie  discharge  of  their  duty,  with- 
out a  written  order  from  the  proper  author- 
Uy."  While  he  appears  to  have  had  no  writ- 
ten authority  to  ride,  he,  doubtless,  was  war- 
riiuted  in  doing  so  by  the  well-establlslied 
custom  of  the  yards,  and  by  the  sanction  and 
approval  of  those  in  charge  of  them.  In  fact, 
in  the  present  Instance,  he  was  directed  by  the 
foreman  to  step  upon  the  enghie,  and  ride 
down  to  the  end  of  the  yards,  for  the  purpose 
of  finding  and  marking  certain  cars.  For 
several  years  he  had  ridden  back  and  forth 
upon  the  engine,  and  the  yard  master,  his  su- 
perior officer,  had  directed  him  to  go  upon  the 
engine  whenever  it  would  take  him  to  his 
work  faster  than  he  could  get  there  by  walk- 
ing. He  had  ridden  on  the  engine  in  the 
presence  of  the  superintendent,  and  apparent- 
ly with  his  sanction  and  approval.  Ordinari- 
ly, the  willful  disobedience  of  a  rule  should  be 
held  to  constitute  negligence;  but  where  the 
rule  is  habitually  disregarded,  and  a  differ- 
ent course  has  long  been  pursued  by  employes, 
with  tlie  knowledge  and  approval  of  the  man- 
aging olKcei-s  of  the  company,  the  rule  must  be 
i-Qgiu-ded  as  inoperative.  Railroad  Co.  v.  Kler, 
41  Kan.  C62,  21  Pac.  770;  Railway  Co.  v. 
Springsteen,  41  Kan.  724,  21  Pac.  774.  We 
cannot  hold,  as  a  matter  of  law,  from  the  tes- 
timony, that  Slattery  was  guilty  of  contribu- 
tory negligence. 

The  charge  of  the  court  fairly  presented  the 
case  to  the  jury,  and  none  of  the  questions 
upon  the  instructions  or  findings  of  the  Jury 
seem  to  require  special  attention.  The  judg- 
ment of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 


Uh  Kan.  EM) 

KELLEY  et  al.  v.  STEVENS  et  al. 
(Supreme  Court  of  Kansas.    Dec.  5,  1896.) 
Appeal— Case-Made— SioxATUKB  op  Judge. 
Everything  intended  to  be  incorporated  in 
R  case-made  for  the  consideration  of  this  court 
i«hould  precede  the  signature  of  the  judge  who 
settles  it.     And  licld  that,  on  the  record  pre- 
sented in  this  ease,  a  general  finding  of  the 
trial  court  in  favor  of  the  defendants  must  be 
affirmed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J..  Abbott,  Judge. 

Action  by  A.  P.  Kelley  and  others  against 
J.  H.  Stevens  and  others.  Judgment  for  de- 
fendants.   Plaintiffs  bring  error.    Affirmed. 

B.  W.  Lemert  and  Milton  Brown,  for  plain- 
tiffs in  error.  J.  B.  Johnson,  for  defendants  in 
error. 

ALLEiN,  J.  This  action  was  brought  to  set 
aside  a  deed  made  by  James  H.  Stevens  and 
wife  to  LlUias  H.  Thompson,  Charles  B. 
Thompson,  and  IJilian  E.  Thompson,  and  to 
subject  the  property  therein  described  to  the 


payment  of  a  judgment  In  favor  of  the  plain- 
tiffs in  error  against  J.  H.  Stevens  and  C.  L. 
Thompson,  the  husband  of  LiUias  H.  Thomp- 
son. There  are  15  assignments  of  error.  We 
have  examined  and  overruled  all  of  them. 
The  brief  seems  to  lay  most  stress  on  the 
proposition  that  the.  property  conveyed  to 
Mrs.  Thompson  was  partnership  property, 
and  therefore,  it  Is  contended,  subject  to  the 
payment  of  partnership  debts  before  any  part 
of  it  can  be  applied  to  the  payment  of  a  debt 
of  an  individual  member  of  the  firm.  Mr. 
and  Jlrs.  Thompson  claim  that  the  convey- 
ance to  her  was  in  payment  of  a  debt  due 
her  from  her  husband.  We  fall  to  find  a 
copy  of  the  judgment  In  favor  of  the  plain- 
tiffs, x'here  are  two  recitals  In  the  record 
concerning  a  judgment  One  of  them  is  of  a 
judgment  in  favor  of  A.  P.  and  AV.  E.  Kelley  . 
against  Stevens  and  Thompson  for  $2,399.53. 
The  other  is  of  a  judgment  for  the  same 
amount  in  favor  of  the  same  persons  against 
Stevens  and  Thompson  and  C.  J.  Jones.  This 
judgment  appears  to  have  l)een  rendered  on 
four  promissory  notes  signed  by  J.  H.  Stevens, 
C.  L.  Thompson,  and  C.  J.  Jones,  secured  by 
a  mortgage  on  certain  lots,  executed  by  C. 
J.  Jones  and  wife.  So  far  as  the  evidence 
goes,  it  shows  liability  as  Individuals  rather 
than  as  partners.  The  trial  court  made  a 
general  finding  in  favor  of  the  defendants. 
Several  assignments  of  error  are  predicated 
on  the  deposition  of  C.  L.  Thompson.  We 
find  attached  to  the  case-made,  after  the  sig- 
nature of  the  judge,  a  stipulation  with  refer- 
ence to  a  deposition,  followed  by  what  pur- 
ports to  be  a  deposition  of  C.  L.  Thompson  In 
tiie  caption  and  Iwdy  of  It,  but  which  is  un- 
signed. Another  a.ssignment  of  error  is  in 
excluding  a  plat  of  Stevens  and  Thompson's 
addition  to  Garden  City,  which  It  is  claimed 
was  offered  in  evidence.  We  find  folded  in 
the  purported  deposition  an  uuauthentlcated 
copy  of  what  appears  to  be  a  plat  of  such 
addition,  wholly  detached  from  tbe  case- 
made.  In  the  l)ody  of  the  case  It  is  said  that 
it  contains  ail  the  evidence,  yet  counsel  refer 
to  the  deposition  of  Thompson  as  a  i>art  of 
-the  evidence  In  the  case.  This  is  not  the  way 
to  prepare  a  case-made.  Everything  which  it 
Is  intended  to  embody  in  a  case  should  pre- 
cede the  signature  of  the  Judge.  On  such  a 
record  we  cannot  say  that  the  trial  court  er- 
red In  finding  generally  for  the  defendants. 
The  judgment  is  affirmed.  All  the  justices 
concurring. 

(67  Kan.  SOS) 
GARRETT   v.   STRUBLE. 
(Supreme  Court  of  Kansas.    Dec.  6.  1896.) 

SBRVICB  by    PCBl.lCATION  —  COLI/ATERAL   ATTACK. 

In  obtaining  service  by  publication,  if  there 
is  a  total  failure  to  state  in  the  notice  any 
material  matter  required  by  section  74  of  the 
Civil  Code,  the  service  is  void,  and  subject  to 
a  collateral  attack;  but  where  there  is  not 
such  an  entire  omission  of  a  material  matter 
from  the  notice,  ani  it  is  infcreutialiy  or  insuifi- 
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ciently  set  forth  therein,  the  service  is  merely 
yoidable,  and  can  be  successfully  attacked  only 
in  a  direct  proceeding. 
(Syllabus  by  the  Ourt.) 

Error  from  district  court,  Staflford  county; 
J.  H.  Bailey,  Judge. 

Action  by  W.  J.  Struble  against  W.  H.  Gar- 
rett and  others.  Judgment  for  plaintiff,  and  ie- 
fendant  Garrett  brings  error.    Reversed. 

J.  W.  Rose,  for  plaintiff  in  error.  Moseley 
&  Dixon,  for  defendant  in  error. 

MARTIN,  C.  J.  On  August  11,  1887,  Gar- 
rett commenced  an  action  in  said  court  against 
Struble  as  indorser  of  three  promissory  notes, 
and  caused  to  be  attached  a  section  of  land  in 
said  county  to  satisfy  any  Judgment  that  might 
be  obtained.  The  only  service  was  by  publica- 
tion, and  the  body  of  the  notice  was  as  fol- 
lows: "William  J.  Struble,  a  nonresident  of  the 
state  of  Kansas,  will  take  notice  that  the  said 
WiUiam  Garrett,  plaintiff,  did,  on  the  11th  day 
of  August,  1SS7,  file  his  petition  in  said  district 
court  within  and  for  the  county  of  Stafford,  lii 
the  state  of  Kansas,  against  the  said  William  J. 
Struble,  defendant,  and  that  said  defendant 
must  answer  said  petition,  filed  as  aforesaid, 
on  or  before  the  10th  day  of  October,  1887,  or 
said  petition  wiU  be  taken  as  true,  and  judg- 
ment rendered  in  said  action  against  said  de- 
fendant, William  J.  Struble,  for  the  sum  oC 
eight  hundred  and  twenty-eight  and  •■•/loo  dol- 
lars! with  Interest  thereon  at  the  rate  of  7 
per  cent,  per  annum  from  the  23d  day  of  July, 
1887,  and  for  tue  sale  of  certain  real  property 
attached  in  this  action."  A  Judgment  quite 
informal  in  character  was  rendered  In  the  case 
November  4,  1887,  for  the  sum  of  $842,  and  it 
was  ordered  and  adjudged  that  the  real  prop- 
erty attached,  or  so  much  thereof  as  necessary, 
be  sold  to  pay  said  Judgment.  The  finding  of 
the  court  was  tiiat  snid  sum  was  due  from  the 
plaintiff  to  the  defendant,  which  was  evidently 
a  clerical  error.  The  land  was  sold  by  the 
sheriff,  and  bid  In  by  Garrett.  The  sale  was 
confirmed,  and  a  sheriff's  deed  was  executed 
to  him.  Garrett  and  vdfe  afterwards  conveyed 
the  land  to  Joseph  R.  Thomas.  Thomas  and 
wife  conveyed  the  same  to  Richard  Clayton, 
Clayton  conveyed  to  William  J.  Harbert,  Har- 
bert  and  wife  conveyed  to  Margaret  C.  Hunt, 
and  she  and  her  husband  conveyed  to  William 
Atkenson.  On  March  18.  1891,  Struble  com- 
menced his  action  against  Garrett  and  wife 
and  said  several  grantees  down  to  Atkenson 
to  set  aside  said  Judgment,  the  sheriff's  deed 
based  thereon,  and  the  several  conveyances 
thereafter,  alleging  all  to  Ije  fraudulent  and 
void  as  against  him.  Service  was  obtained  by 
publication,  and  at  May  term,  1891,  Struble 
recovered  a  Judgment  by  default  against  all 
the  defendants.  Afterwards,  at  October  term, 
1891,  Garrett  made  application  to  the  court  to 
open  up  said  Judgment,  and  that  he  be  let  in 
to  defend.    He  was  allowed  to  do  so,  and  he 


filed  an  answer,  to  which  Struble  repUed.  The 
action  was  tried  at  May  term,  1892.  The  court 
found  that  the  publication  noUce  In  the  case 
of  Garrett  against  Struble  w?s  void,  because 
it  contained  neither  a  description  of  the  land 
attached  nor  a  statement  that  it  belonged  to  the 
defendant,  Struble,  and  that,  in  consequeiJee 
thereof,  the  Judgment  rendered  In  the  case  was 
void.  All  the  other  issues  were  found  in  favor 
of  Garrett,  but  Judgment  was  rendered  against 
him. 

The  only  question  which  we  deem  necessary 
to  consider  is  whether  said  notice  was  void  or 
not.  It  was  complete  in  all  respects  except 
those  pointed  out  by  the  trial  court.  In  theae  it 
was  hregular,  defective,  and  at  least  voidable. 
It  could  not  have  withstood  a  direct  attack, 
because  It  did  not  sufficiently  state  the  nattn* 
of  the  Judgment  which  would  be  rendered  upon 
default  of  answer.  It  Indicated  the  amount 
of  the  Judgment  that  would  be  taken,  and  that 
certain  real  property  attached  in  the  action 
would  be  sold,  but  it  did  not  describe  the  land. 
As  against  a  direct  attack,  the  notice  was  in- 
sufficient under  the  authority  of  Cohen  v.  Trow- 
bridge, 6  Kan.  385,  and  Cackley  v.  Smith,  38 
Kan.  4,50,  17  Pac.  156.  This  court  has  fre- 
quently considered  the  validity  of  service  by 
publication,  but  most  of  the  cases  have  in- 
volved the  suffldaicy  of  the  affidavit  for  pub- 
lication, and  generally  the  attacks  upon  the 
service  have  been  direct,  and  not  colln  feral 
The  following  are  some  of  the  cases:  Repine 
V.  McPherson,  2  Kan.  340;  Shields  v.  Miller, 
9  Kan.  390;  Foreman  v.  Carter,  Id.  674;  Del- 
trich  V.  Lang,  11  Kan.  636;  Clajrpoole  v.  Hous- 
ton, 12  Kan.  324;  Pierce  v.  Butters.  21  Kan. 
124;  Gillespie  v.  Thomas,  23  Kan.  138;  Rapp 
V.  Kyle,  26  Kan.  89;  Harris  v.  Claflin.  36 
Kan.  543,  13  Pac.  830;  Grouch  v.  Martin.  47 
Kan.  313,  27  Pac.  985.  In  Harris  v.  CUifiin. 
supra,  it  was  held  that,  If  there  is  a  total  want 
of  evidence  upon  a  vital  point  in  the  affidavit 
for  publication,  the  court  acquires  no  Jin-is  lic- 
tion  by  publication  of  the  summons:  but,  where 
there  is  not  an  entire  omission  to  state  some  ma- 
terial fact,  but  it  Is  Inferentially  or  Insiiffleiently 
set  forth,  the  proceedings  are  merely  voidable. 
The  same  principle,  as  nearly  as  may  be,  shoitid 
be  applied  as  the  test  of  the  sufficiency  of  a 
publication  notice.  If  there  is  a  total  failure 
to  state  in  the  notice  any  material  matter  re- 
qnh-ed  by  section  74  of  the  Civil  Code,  the  serv- 
ice Is  void;  but,  if  there  is  not  an  entire  omis- 
sion of  such  material  matter,  and  It  is  Infer- 
entially or  insufficiently  set  forth,  the  notice  is 
merely  voidable,  and  not  void.  Following  this 
rule,  we  hold  that  the  notice  in  the  case  of  Gar- 
rett against  Struble  was  irregular,  defective, 
and  voidable,  but  that  It  was  not  void,  and 
therefore  must  be  held  sufficient  as  against  a 
collateral  attack.  The  Judgment  will  be  re- 
versed, and  the  court  below  ordered  to  render 
Judgment  in  favor  of  the  plaintiff  in  error,  who 
was  defendant  below.  All  the  justices  concur- 
ring. 
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PITTSBURG  ELECTRIC  BY.  CO. 
KELLY. 

(Supreme  Court  of  Kansas.    Dec.  5,  1896.) 

CouruOTiso  Gbnerai.  asp  Spbcial  Vbrdiot  — 
Judgment  ran  Defendant. 
In  an  action  against  a  street-railway  com- 
pany by  a  person  engaged  in  grading  the  street 
for  a  paving  contractor,  to  recorer  for  injuries 
received  wliile  working  between  tlie  rails,  where 
it  is  uncertain,  under  all  the  testimony,  and 
findings  of  the  jury  based  thereon,  whether  he 
was  guilty  of  culpable  negligence  contributing 
to  his  injury  or  not,  and  where  the  jury  were  er- 
roneously instructed  by  the  court  that,  in  or- 
der to  recover,  the  plaintiff  must  show  that  the 
defendant  was  guilty  of  gross  and  wanton  neg- 
ligence. A  finding  as  follows:  "Question.  AVas 
the  plaintiff  guilty  of  negligence  which  contrib- 
nted  to  his  injury?  Answer.  Yes;  to  some  ex- 
tent,"—is  insufficient,  when  opposed  to  a  general 
verdict  in  favor  of  tne  plaintiff,  to  require  that 
judgment  be  entered  for  the  defendant.  There 
being  doubt  whether  the  jury  meant  to  do  more 
than  find  the  plaintiff  guilty  of  slight  negli- 
gence, instead  of  directing  judgment  on  the 
special  findings,  a  new  trial  will  be  ordered. 
(Syllabus  by  the  Ourt.) 

Error  from  district  court,  Crawford  coun- 
ty; J.  S.  West,  Judge. 

Action  by  Thomas  F.  Kelly  against  the 
Pittsburg  Electric  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

This  was  an  action  brought  by  Thomas  F. 
Kelly  against  the  Pittsburg  Electric  Railway 
(Company,  to  recover  damages  for  injuries 
sustained  by  him  while  working  as  an  em- 
ploy6  of  the  Vitrified  Brick  Company,  which 
was  engaged  In  paving  Broadway,  in  the 
city  of  Pittsburg.  At  the  time  of  the  in- 
jury, the  plaintiff  was  engaged  In  removing 
dirt  from  between  the  rails  of  the  street 
railroad,  and  while  so  engaged,  with  his 
back  towards  an  approaching  car,  was  run 
over  and  seriously  injured.  The  petition 
alleges  gross  and  wanton  negligence  on  the 
part  of  the  motorman  In  operating  the  car. 
After  the  conclusion  of  the  testimony,  the 
following,  with  other  Instructions,  were  given 
to  the  Jury:  "(2)  In  order  for  the  plaintiff 
to  recover,  the  burden  of  proof  is  upon  him 
to  show  by  a  preponderance  of  the  testi- 
mony that  his  injury  was  caused  by  the 
gross  and  wanton  negligence  of  the  defend- 
ant, which  means  such  negligence  upon  the 
part  of  the  motorman  who  was  operating 
the  car  for  the  defendant.  This  is  the  vital 
question  in  the  case.  (3)  Ordinary  care  is 
such  as  men  of  ordinary  intelligence  and 
carefulness  would  use  under  like  circumstan- 
ces as  those  in  question,  and  slight  care  Is 
such  as  men  of  less  than  ordinary  care  and 
prudence  would  thus  use;  and  the  failure  to 
use  slight  care  under  such  circumstances  as 
to  show  a  reckless  indifference  whether  an 
Injury  Is  done  to  another  or  not,  when  there 
is  known  danger  of  Injury,  is  gross  negll- 
gence,amountIng  to  wantonness;  and,  wheth- 
er or  not  the  plaintiff  was  to  blame  for  not 
Rfttlng  out  of  the  way  of  the  car,  the  de- 
v.46p.no.l2— 60 


fendant  had  not  the  right  to  wantonly  run 
over  and  injure  him.  and,  If  it  did.  It  would 
be  liable  In  damages."  The  defendant  re- 
quested that  45  questions  be  submitted  to 
the  Jtiry.  Part  were  submitted,  and  part  re- 
fused. The  forty-fifth  question,  which  is  a& 
follows:  "Did  the  motorman  Moore  know 
that  the  man  on  the  track  was  the  plaintiff, 
Kelly?"  was  refused.  The  Jury  rendered 
a  general  verdict  In  favor  of  the  plaintiff 
for  $3,(X)0,  and  answered  the  special  ques- 
tions submitted,  as  follows:  (1)  Had  plain- 
tiff been  working  on  Broadway  in  Pitts- 
burg, and  in  between  the  street-railway 
tracks,  for  from  thirty  to  sixty  days  prior 
to  the  accident?  Answer.  Yes.  (2)  Did 
plaintiff  know  at  about  what  Intervals  the 
sti-eet  cars  were  passing  up  and  down  the 
street?  Answer.  Yes.  (8)  Did  the  street 
cars,  during  the  time  the  plaintiff  was  workr 
ing  on  the  streets,  pass  up  and  down  by  the 
plaintiff  at  intervals  of  about  one-half  hour? 
Answer.  Yes.  (4)  Did  the  plaintiff  know 
this  to  be  the  fact?  Answer.  Yes.  (5) 
Were  there  other  men  working  with  the 
plaintiff?  Answer.  Yes.  (6)  Were  all  the 
men  who  were  working  on  the  street.  Includ- 
ing plaintiff,  when  working  In  between  the 
rails.  In  the  habit  of  stepping  out  from  be- 
tween the  rails  as  the  car  approached,  to 
let  the  car  pass?  Answer.  Yes.  (7)  Had 
the  plaintiff  done  this  a  number  of  times  al- 
most every  day  for  from  thirty  to  sixty  days 
Immediately  prior  to  the  accident?  Answer. 
Yes.  (8)  Did  the  plaintiff  see  the  car  ap- 
proaching at  the  time  of  the  accident?  An- 
swer. No.  (9)  If  you  state  No.  8  In  the 
negative,  state  why  plaintiff  did  not  see  the 
car.  Answer.  Had  back  to  approaching 
car.  (10)  Did  the  plaintiff  hear  the  car  as  it 
was  approaching  at  the  time  of  the  accident? 
Answer.  No.  (11)  If  he  did  not  hear  the 
car,  state  why?  Answer.  He  was  hard  of 
hearing,  and  wind  was  blowing  from  south, 
while  the  car  approached  from  north.  (12) 
Could  plaintiff  have  seen  the  car  approach 
if  he  had  looked?  Answer.  Yes.  (13)  Was 
plaintiff  deaf?  Answer.  No;  he  was  a  lit- 
tle hard  of  hearing.  (14)  Was  there  any- 
thing to  prevent  plaintiff  from  seeing  the 
car  as  It  approached  but  his  failure  or  re- 
fusal to  look?  Answer.  No;  but- there  is 
no  •  evidence  that  plaintiff  refused  to  look. 
(1.5)  Did  the  motorman  Moore  expect  that 
plaintiff  would  get  off  of  the  track  with  the 
other  men  when  the  car  approached?  An- 
swer. Yes.  (16)  Did  the  motorman  Moore 
ring  the  bell  and  shout  as  he  approached  the 
men  working  between  the  tracks?  Answer. 
Yes;  but  too  late  to  stop  car  before  passing 
place  where  men  were  at  work.  (17)  Did 
the  plaintiff  hear  the  motorman  shout,  or 
hear  the  bell  ring,  as  the  car  approached? 
Answer.  No.  »  *  »  (19)  Could  the  plain- 
tiff have  gotten  out  of  the  way  of  the  car 
If  he  had  looked  or  watched  for  Its  ap- 
proach? Answer.  Yes.  ♦  •  •  (21)  Could 
the  plaintiff  have  gotten  out  of  the  way  of 
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the  car  if  be  could  have  beard  the  car  ap- 
l>roaching?  Answer.  Yes;  if  be  bad  beard 
In  time.  *  •  «  (:>5)  was  the  defendant 
guilty  of  negligence,  causing  the  injury  to 
plalntllt?  Answer.  Yes.  (JJVi)  If  you  an- 
swer No.  23,  'Yea,'  state  fully  in  what  such 
negligence  consisted.  Answer.  In  not  Iieep- 
ing  car  under  his  control,  so  he  could  stop  it 
quiclily.  *  ♦  *  (28)  Was  the  plaintiff 
guilty  of  negligence  which  contributed  to 
his  injury?  Answer.  Yes;  to  some  extent. 
(20)  Why  didn't  plaintiff  get  out  from  be- 
tween the  rails  as  the  car  approached,  at 
the  time  this  accident  occurred?  Answer. 
Didn't  hear  car  approach.  •  •  »  (3i) 
Could  plaintiff  have  seen  the  car  approach 
for  the  distance  of  a  block  from  the  place  of 
the  injury,  if  be  bad  looked?  Answer.  Yes. 
(32)  Was  plaintiff's  injury  caused  or  occa- 
sioned by  bis  defect  In  hearing?  Answer. 
"  No.  •  •  »  (35)  Was  there  any  obsti'uction 
to  prevent  plaintiff  from  seeing  the  car  as 
it  approached  at  the  time  of  the  accident? 
Answer.  No.  •  •  *  (38)  Did  the  motor- 
man  Moore  know  that  the  men  were  In  the 
habit  of  stepping  out  from  between  the  rails 
to  let  the  cars  pass?  Answer.  Yes.  (39) 
Did  the  motorman  Moore  try  his  best  to  stop 
the  car  when  be  saw  that  plaintiff  was  not 
going  to  get  out  of  the  way?  Answer.  Yes; 
but  too  late  to  stop  the  car.  *  •  •  (4i) 
Did  the  other  men  who  were  working  be- 
tween the  rails  with  plaintiff  at  the  time  of 
the  accident  get  out  of  the  way  without 
being  Injured?  Answer.  Yes.  (42)  Did  the 
motorman  Moore  purposely  and  intentionally 
run  the  car  over  plaintiff?  Answer.  No. 
(43)  Was  the  conduct  of  the  men,  Including 
plaintiff,  who  were  working  between  the 
rails  of  the  track  in  stepping  aside  to  let  the 
cars  pass  as  they  approached,  such  as  to 
reasonably  cause  and  induce  the  motorman 
Moore  to  believe  that  they  would  continue 
to  step  aside  for  the  cars  to  pass  as  they 
approached,  and  that  the  plaintiff  in  this 
case  would  step  aside  at  the  time  of  the  ac- 
cident? Answer.  Yes.  (44)  Is  It  a  fact 
that  the  plaintiff,  Kelly,  was  not  thinking 
about  or  looking  for  the  car  at  and  before 
the  time  of  the  accident?  Answer.  Yes. 
The  defendant  moved  for  a  judgment  on  the 
special  findings,  and  also  for  a  new  trial. 
Both  motions  were  overruled,  and  judgment 
entered  in  favor  of  the  plaintiff  for  the 
amount  of  the  verdict.  The  defendant 
brings  the  case  here  for  review. 

Morris  Cliggett,  for  plaintiff  in  error.  T. 
W.  Cogswell  and  Fuller  &  Kandolph,  for  de- 
fendant in  error. 

ALLEN,  J.  (after  stating  the  facts).  In 
the  trial  of  this  case,  the  court  seems  to  have 
considered  that  ordinary  negligence  on  the 
part  of  the  plaintiff  was  conclusively  estab- 
lished, and,  in  tlie  second  Instruction,  told 
the  Jury  that,  in  order  to  recover,  the  plain- 
tiff must  show  that  bis  injury  was  caused 


by  the  gross  and  wanton  negligence  of  tL*- 
motorman.  This  instruction  was  aot  war 
ranted  by  the  evidence  In  the  case.  It  war 
an  open  question,  which  should  hare  be^'u 
left  to  the  jury  to  determine,  whether  thv 
plaintiff  was  chargeable  with  ordinary  negli- 
gence contributing  to  his  Injury.  The  finJ- 
ings  of  the  jury  In  answer  to  special  qut'>- 
tlons  submitted  exonerate  the  motormnu 
Moore  from  purposely  Injuring  the  plaintiff, 
and  also  from  gross  and  wanton  negligencf. 
It  is  even  doubtful  whether  they  do  not  ex- 
onerate him  from  any  culpable  negllgeuc*. 
We  think  the  court  erred  In  refusing  to  su!>- 
mit  the  forty-fifth  question.  If  the  moitir- 
man  Moore  knew  that  Kelly's  hearing  wu> 
defective,  and  knew  that  the  man  ou  tin- 
track  was  Kelly,  it  would  materially  afff--i 
the  question  as  to  what  would  be  reasonabli- 
care  on  his  part  in  propelling  his  car  towar<l.>- 
him.  We  have  little  difficulty  In  reaching; 
the  conclusion  that  the  judgment  must  l>e 
reversed. 

The  instructions  were  erroneous.   In   tb::t 
they  require  proof  of  gross  and  wanton  m-i:- 
ligence  on  the  part  of  the  defendant.     Tlii» 
error  was  prejudicial  to  the  rights   of  the 
plaintiff.     The  special  findings  of  the   jurj- 
clearly  negatived  the  Idea  of  wanton  or  in- 
tentional Injury.    The   most  dilticult    qu<-^' 
tion  for  us  to  determine  is  whether  or  n<i' 
the  findings  compel  a  judgment  in  favor  of 
the  defendant.     The  twenty-eighth  quostiwu 
and  answer  are  as  follows:   "Question.  Wai 
the  plaintiff  guilty  of  negligence  which  con- 
tributed   to    his    injury?     Answer.     Yes;     ti> 
some  extent."     If  the  case  had  been  subnii'- 
ted  under  proper  instructions,  and  the  otlitr 
findings  had,  as  in  this  case,  negatived  wan- 
ton or  willful  injury,   it  would  seem    thai 
such  a  finding  would  requii'e  that  Judgnivui 
be  entered  for  the  defendant.     But  the  jury 
here  were  given  to  understand  by  the  court 
that    the    plaintiff   might   recover    notwith- 
standing his  own  negligence  contributed  tu 
the  injury,  and  that  the  vital  question  in 
the  case  was  whether  or  not  the  negligent 
of   the  motorman   was  gross   and    wanton. 
The  answer  to  the  question,  though  in  the 
affirmative,   is   qualified   by   the  words   "to 
some  extent."    Juries  cannot  be  expected  to 
select  words  with  that  nice  discriminaiiou 
and  technical  accturacy  that  may  fairly  lie 
required  of  judges  and  counsel  learned  in 
the  law.     It  does  not  seem  a  great  stretch 
of  laugnaga  to  say,   when  all  the  flndincs 
and  all  the  evidence  on  which  they  are  base! 
are  considered,  that  the  jury  meant  mer«>ly 
to  find  that  the  plaintiff  was  guilty  of  sUpht 
negligence  in  failing  to  look  to  see  whether 
a   car  was  approaching  at  that  particular 
time.     His    attention    generally    was    very 
properly  directed  to  the  performance  of  tii*- 
work  in  which  he  was  engaged.     While  it 
was  incumbent  on  him  to  take  reasonalilt- 
precautlons  for  his  own  safety,  the  Jury  m;ij 
have  thouglit  that  be  could  not  reasonat>l.v 
be  expected  to  be  at  all  times  thinking  about 
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approaching  ears,  and  watching  for  them. 
Although  It  is  found  that  the  men  working 
on  the  track  were  accustomed  to  get  out  of 
the  way  of  approaching  cars.  It  was  the 
duty  of  the  motorman  to  observe  the  track 
ahead  of  him,  to  regulate  the  movements  of 
bis  car,  and  to  look  out  for  the  safety  of 
passengers  he  might  be  carrying,  and  per- 
sons and  property  on  the  roadway.  Whetli- 
er  he  exercised  reasonable  care  In  propelling 
his  car  towards  the  gang  of  men  working 
ou  the  track,  even  though  they  were  accus- 
tomed to  step  out  of  his  way,  was  a  matter 
within  the  province  of  the  Jury  to  deter- 
mine. On  the  whole  record,  we  seriously 
doubt  whether  the  jury,  by  this  answer,  in- 
tended to  find  that  the  plaintiff  was  guilty 
of  culpable  negligence  contributing  to  his 
Injury.  A  Judgment  on  the  special  findings 
ought  not  to  be  directed  by  this  court  unless 
they  are  reasonably  clear  and  unequivocal. 
We  should  be  reasonably  certain  tfiat  we  are 
not  construing  into  the  language  employed 
by  the  Jury  a  meaning  they  never  Intended. 
The  judgment  will  be  reversed,  and  a  new 
trial  ordered. 

MARTIN,  C.  J.,  concurring. 

JOHNSTON,  J.  I  concur  in  the  judgment 
of  reversal,  but,  in  my  view,  the  plaintiff  In 
error  is  entitled  to  Judgment  on  the  special 
findings.  The  Jury  found  that  Kelly  was 
gnllty  of  negligence,  and  that  it  contributed 
to  his  Injury.  This  fact  defeats  a  recovery, 
and  should  end  the  controversy. 


(57  Kan.  541) 

STATE    V.    BAKER. 

(Supreme  Oourt  of  Kaodas.    Dec.  .5,  1896.) 
Criminal    Law  —  Wakuant  —  Sufficikxct    of 

Charge— Akkaionmest  and  Plea— Kkmarks 

OP    PROSECtTlNG    ArroKNEY. 

1.  In  charRiiiK  a  pulilic  offense  it  is  not  nec- 
essary thnt  there  shonld  he  the  same  fullness  of 
Rtatenipiit  in  the  warrant  or  preliminary  papers 
that  is  required  in  the  information. 

2.  Ill  charfting  the  offense  of  obtaining  prop- 
erty tinder  false  preteusos.  and  where  a  check 
was  Kivcn  wliioh  was  only  a  stop  in  the  tranj<- 
action  or  an  incident  of  the  oflfonse,  a  particular 
desoription  of  the  check  is  not  in<iispensable. 

3.  In  a  prosecution  the  defendant  sliould  be 
arraigned,  and  required  to  plead  to  the  charge 
made  against  him.  Until  a  pica  is  entered,  or 
something  that  is  equivalent  thereto,  there  is 
no  issue  for  the  jury  to  try;  and  the  placing  of 
a  defendant  on  trial  for  felony  without  arraign- 
ment or  plea,  and  when  there  had  been  no  waiv- 
er of  the  same,  is  error. 

4.  Where  the  county  attorney,  in  his  closing 
argument  to  the  jurj,  repeatedly  uses  abusive 
and  improper  language  calculated  to  create 
prejudice  against  the  dofendnnt,  and  the  court, 
after  objection  maae.  fails  to  check  him,  or  to 
instruct  the  jury  to  disregard  his  remarks,  the 
defendant  is  entitled  to  a  new  trial. 

(Sylhibus  by  the  Court.) 

Appeal  from  district  coiu-t,  Jewell  county; 
Cyrus  Heren,  .Judge. 

J.  H.  Baker  was  convicted  of  obtaining 
property  by  false  pretenses,  and  appeals.  Re- 
versed. 


T.  S.  Kirkpatrlck  and  R.  W.  Turner,  for 
appellant.  h\  B.  Dawes,  Atty.  Gen.,  M.  R. 
Sutherland,  and  E.  P.  Hotchkiss,  for  the 
State. 

JOHNSTON,  J.  J.  H.  Baker  was  convicted 
of  obtaining  property  by  means  of  false  pre- 
tenses. In  the  information  it  was  alleged,  in 
substance,  that  Baker  obtained  from  II.  II. 
Huntslugcr  33  cases  of  tggs,  worth  ^3.80 
per  case,  of  the  total  value  of  $125.40,  by 
falsely  representing  and  pretending  that  he 
had  money  on  deposit  in  the  bank  at  Bun* 
Oak  subject  to  his  check,  whereas  he  had  no 
money  on  deposit  there,  and  had  no  arrange- 
ment with  the  bank  to  cash  his  checks  when 
presented.  It  is  averred  that  Huntsinger,  re- 
lying on  the  representations  so  made,  did 
sell  and  deliver  the  eggs,  and  took  in  pay- 
ment therefor  Baker's  check,  which  was  of 
no  value  whatever;  and  that  by  means  of  the 
false  pretenses,  and  with  the  Intent  to  cheat 
and  defraud  Huntsinger,  he  obtained  prop- 
erty to  the  amount  and  value  of  $12r).40.  The 
defendant  filed  a  plea  in  abatement  upon  the 
^ound  that  he  had  not  had  a  preliminary 
examination  for  the  offense  charged,  or, 
rather,  that  he  was  not  advised  by  the  on;- 
had  of  the  offense  set  out  in  the  information. 
A  preliminary  examination  was  had,  and  up- 
on an  examination  of  the  preliminary  papers 
It  is  clear  that  he  could  not  have  misappre- 
hended the  character  and  natm-e  of  the  charge 
made  against  him.  It  is  not  necessary  that 
there  should  be  the  same  fullness  of  state- 
ment in  the  warrant  or  preliminary  papers 
that  Is  required  in  the  Information.  We  tliink 
no  error  was  committed  in  overruling  the 
plea  in  abatement.  State  v.  Tenulson.  31) 
Kan.  726,  18  I'ac.  5M8;  State  v.  Smith.  M 
Kan.  69,  31  Pac.  784;  State  v.  Myers,  54  Kan. 
2<XJ,  38  Pac.  29(>. 

The  sufliciency  Of  the  information  was 
questioned  by  a  motion  to  quush  upon  the 
ground  that  the  check  was  not  particularly 
set  out  lu  the  information,  with  an  averment 
of  its  delivery  and  acceptance.  The  check 
was  only  a  step  in  the  transaction,  or  an  in- 
cident of  the  offense,  and  a  particular  de- 
scription of  the  same  was  unnecessary.  The 
amount  for  which  the  eggs  were  sold  is  al- 
leged, and  it  is  also  stated  that  a  check  was 
taken  by  Huntsinger  in  payment  of  the  pur- 
chase price.  We  think  the  information  was 
sufficient,  and  that  the  motion  to  quash  was 
properly  overruled. 

The  next  complaint  is  that  the  court  erred 
In  compelling  the  defendant  to  go  to  trial 
without  arraignment.  After  the  motion  to 
quash  had  been  overruled,  "the  court,  with- 
out further  plea  by  tlie  defendant,  aud  with- 
out objecting  or  assenting  thereto  otlier  than 
his  silence,  ami  without  the  waiver  of  the 
defendant  to  further  plead,  and  without  said 
defendant  announcing  tliat  he  was  ready  for 
trial,  directed  the  county  attorney  to  proceed 
with  the  examination  of  the  regular  panel  of 
jurors,''   etc.,   aud   the  Jury    were   then   im- 
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paneled,  and  the  tiial  proceeded  to  the  end. 
In  State  r.  Cassady,  12  Kan.  550,  it  was  de- 
cided that  the  failure  to  arraign  the  defendant, 
and  to  have  a  formal  plea  of  "not  guilty"  en- 
tered, Is  not  prejudicial  error,  wliere  it  ap- 
pears tliat  the  defendant  announced  himself 
ready  for  trial  upon  the  charge,  and  submit- 
ted the  question  of  guilt  to  the  determina- 
tion of  the  Jury.  In  the  present  case,  how- 
ever, the  defendant  did  not  announce  that  he 
was  ready  for  trial,  and  there  was  no  waiver 
of  arraignment  or  plea.  Until  a  plea  is  enter- 
ed, there  is  no  issue  to  try.  It  is  an  estab-' 
lished  rule  of  the  criminal  law  that  the  de- 
fendant shall  be  arraigned,  and  called  upon 
to  plead  to  the  charge  against  him.  In  some 
cases  a  formal  arraignment  may  not  be  indis- 
pensable, but  in  every  case  there  must  be  a 
plea,  or  the  equivalent  of  one.  In  State  v. 
Cassady,  supra,  the  announcement  by  the  de- 
fendant that  he  was  ready  for  trial  upon  the 
information  was  treated  as  a  denial  of  guilt 
and  an  informal  plea.  Here,  the  defendant 
not  only  did  not  plead,  but  the  opportunity  for 
pleading  was  never  extended  to  him,  although 
he  was  charged  with  felony.  So  wide  a  de- 
parture from  the  established  rules  of  criminal 
procedure  cannot  be  approved,  and  we  think 
the  defendant  has  cause  to  complain  of  the 
irregularity.  State  v.  Wilson.  42  Kan.  587,  22 
Pac.  622. 

Another  objection  of  a  more  serious  char- 
acter arises  upon  the  argument  of  the  coimty 
attorney.  In  his  closing  address  to  the  jury 
he  referred  to  the  defendant  in  the  following 
language:  "He  Is  a  sharper,  a  vlUian,  and  a 
knave."  The  attention  of  the  court  was  call- 
ed to  the  abusive  language,  and  it  was  asked 
to  instruct  the  Jury  to  disregard  It;  but  with- 
out admonishing  him  against  the  use  of  the 
language,  or  Instructing  the  Jury  to  disre- 
gard it,  the  court  directed  the  county  attor- 
ney to  proceed.  The  county  attorney  proceed- 
ed, and,  among  other  things,  said:  "If  the 
evidence  is  not  sufHcient  to  convict  this  man 
of  obtaining  property  under  false  pretenses, 
then,  gentlemen  of  the  Jury,  I  want  to  say  to 
you  that  It  is  useless  for  me  to  try  to  enforce 
the  laws  In  Jewell  county."  Another  objec- 
tion was  made,  but  It  was  unheeded  by  the 
court.  The  county  attorney  again  proceeded 
with  bis  address,  and  made  use  of  the  fol- 
lowing language:  ."Gentlemen  of  the  jury, 
this  man  Baker  is  a  flrst-class  scoundrel;  be 
Is  a  knave  and  cheat;  he  is  a  bad  man  and  a 
dangerous  man;  and  it  Is  your  duty,  gentle- 
men of  the  jury,  to  see  that  he  is  not  turn- 
ed loose  on  the  community.  You  should  con- 
vict him.  Sharpers  cannot  ply  their  calling 
In  Jewell  county."  An  objection  was  made 
to  this  language  by  the  defendant.  He  moved 
the  court  to  Instruct  the  Jury  to  disregard  It, 
and  to  reprimand  the  county  attorney  for  Its 
use.  The  court  remarked  that  the  county  at- 
torney should  confine  his  remarks  to  the  evi- 
dence, but  did  not  condemn  the  mi-seonduct. 
nor  admonish  the  jury  to  disregard  the  of- 
feufiive  language.    There  is  no  justification  in 


the  use  of  this  language.  It  was  personal 
abuse,  rather  than  argument,  and  was  well 
calculated  to  prejudice  the  defendant,  who 
was  entitled  to  a  fair  and  Impartial  trial. 
The  noninterference  of  the  court,  when  Its 
attention  was  challenged  to  the  abusive  lan- 
guage, may  have  led  the  jury  to  think  tba; 
the  court  Indorsed  the  statements  of  the 
county  attorney,  and  thus  enhanced  the  prej- 
udice. In  State  v.  Comstock,  20  Kan.  6S5, 
It  was  said:  "Courts  ought  to  confine  counsel 
strictly  within  the  facts  of  the  case,  and,  if 
counsel  persistently  go  outside  of  the  facta 
In  their  argument  to  the  Jury,  then  the  court 
should  punish  them  by  fine  and  imprtson- 
ment;  and,  If  they  should  obtain  a  verdict 
by  this  means,  then  the  court  should  set  such 
verdict  aside."  In  State  v.  Gutekunst,  24 
Kan.  252,  it  was  said:  "It  Is  the  duty  of  the 
district  courts  to  interfere,  of  their  own  mo- 
tion, In  all  cases  where  counsel,  In  argument 
In  jury  trials,  state  pertinent  facts  not  before 
the  jury,  or  use  vituperation  and  abuse  predi- 
cated upon  alleged  facts  not  In  evidence,  cal- 
culated to  create  prejudice  against  the  pris- 
oner." In  Huckell  v.  McCoy,  38  Kan.  53,  15 
Pac.  870,  it  was  held:  "Certainly,  where 
counsel  in  his  closing  argument  to  the  jury 
repeatedly  makes  improper  remarks  prej- 
udicial to  the  interests  of  the  adverse  party, 
and  over  the  objection  of  the  adverse  i>arty. 
and  the  verdict  ia  afterwards  rendered  in 
favor  of  said  counsel's  client,  and  may  have 
been  procured  by  reason  of  such  remarks,  a 
new  trial  should  be  granted."  We  think  the 
court  committed  prejudicial  error  In  allowing 
the  county  attorney  to  use  the  abusive  lan- 
guage, over  the  objection  of  the  defendant, 
without  admonishing  him  to  desist,  or  in- 
structing the  jury  to  disregard  such  language. 
Other  objections  were  made  to  the  rulings 
upon  the  testimony  and  Instructions,  but 
they  are  not  deemed  to  be  erroneous,  or  to  af- 
ford ground  for  reversal.  For  the  errors  men- 
tioned, the  judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  All  the 
justices  concurring. 


(57  Kan    4<S) 
SOANNBLL  v.  FBI/TON  et  aL 
(Supreme  Court  of  Kansas.     Dec.  5,  1896.) 
Appbaj>— Partibs. 
A  receiver  of  an  Insolvent  bank,  duly  ap- 
pointed to  take  charge  of  the  assets  under  the 
banking  law,  is  a  necessary  party  to  a  proceed- 
ing in  error  m  this  court  to  reverse  a  judgment 
rendered  in  favor  of  the  bank  prior  to  his  ap- 
pointment. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Republic  county; 
F.  W.  Sturges,  Trial  Judge. 

Action  by  S.  K.  Felton  and  others  against 
Richard  ScannoU.  Judgment  for  plalnticrs, 
and  defendant  brings  error.    Dismissed. 

Caldwell  &  Ellis  and  A.  H.  Ellis,  for  philn- 
liff  in  error.  W.  T.  Dillon  and  J.  W.  Sheafor, 
for  defendants  In  error. 
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ALLEX,  J.  TUIs  la  a  proceeding  to  re- 
verse a  judgment  of  the  district  court  of  Re- 
public county  rendered  In  favor  of  S.  C.  Stov- 
er and  C.  Perry  against  Ricliard  Scannell  for 
?u,500,  on  a  contract  assigned  to  tliem  by  S. 
K.  Felton,  under  which  Felton  had  partially 
constructed  the  foundation  for  a  Catholic  col- 
lege building  at  Belleville.  The  defendant, 
Scannell,  was  bishop  of  the  diocese,  and  the 
land  on  ivhich  the  foundation  was  built  had 
been  deeded  to  him.  A  motion  to  dismiss  the 
Ijroceeding  in  this  court  Is  interposed.  It  ap- 
liears  that  Stover  and  Perry  were  engaged  In 
the  business  of  banking,  as  partners,  at  Belle- 
ville; that  on  the  23d  day  of  August,  180», 
which  was  after  the  petition  in  error  was  til- 
ed in  this  court,  on  the  application  of  the  at- 
torney general,  C.  P.  Carstensen  was  duly  ap- 
pointed receiver  to  take  charge  of  the  effects 
of  their  bank;  that  in  a  few  days  thereafter 
he  qualified  and  took  possession,  and  has  ever 
t'ince  continued  In  the  possession,  of  the  as- 
sets of  the  partnership.  It  also  appears  that 
C.  Perry,  one  of  the  partners,  died  in  July. 
1S95 ;  that  he  left  a  will,  which  was  duly  pro- 
bated, but  that  the  executrix  named  therein 
never  qualified,  nor  has  any  other  executor 
or  administrator  ever  been  appointed  in  her 
stead.  On  the  7th  of  October,  1896,  the  plaln- 
tlfit  In  error  filed  in  this  court  a  motion  sug- 
gesting the  death  of  Mr.  Perry,  and  asking 
that  It  be  stated  on  the  record,  and  that  the 
cause  proceed  agahist  S.  C.  Stover,  As  sur- 
viving partner.  Counsel  for  the  pialntift  in  er- 
ror contend  that,  under  the  circumstances 
stated  above,  the  surviving  partner  has  full 
power  to  represent  the  Interest  of  the  deceased 
partner,  as  well  as  his  own;  that  all  parties 
necessary  to  a  determination  of  the  contro- 
versy are'  now  in  court;  and  that  no  formal 
revivor  against  Stover,  as  surviving  partner. 
Is  really  necessary,  he  being  here  to  speak  for 
his  own  interests,  and  being  in  fact  the  sur- 
vivor. On  the  other  hand,  It  is  urged  that  a 
revivor  against  Stover,  as  surviving  partner, 
was  necessary,  and  that  more  tlian  one  year 
after  it  might  first  have  been  had,  elaps-'d 
before  the  motion  to  revive  was  filed.  It  Is 
also  contended  that  the  receiver  is  a  neces- 
sary party  in  this  court.  Without  undertaking 
to  pass  on  the  necessity  for  a  revivor  against 
the  surviving  partner,  we  are  of  the  opinion 
that  it  was  necessary  to  revive  against  the  re- 
ceiver; that  he  is  not  only  a  necessary  party, 
but  that  he  is  the  only  party  authorized  to 
speak  for  the  partnership  estate  of  Stover  * 
I'erry.  It  appears  from  the  proof  now  pre- 
spnted  that  the  firm  of  Stover  &  Perry  became 
insolvent,  and  that  whatever  assets  remain 
belong  to  the  creditors  of  the  firm,  rather  than 
to  them.  The  receiver  appointed  under  the 
banking  law  stands  as  the  representative  of 
the  creditors,  and  is  required  to  protect  their 
interests.  No  suit  In  which  the  right  to  as- 
sets of  the  estate  Is  Involved  can  proceed  with- 
out his  being  made  a  party.  Talmage  v.  Pell, 
9  Paige,  410.  Under  the  facts  disclosed,  Stov- 
er Is  not  authorized  to  represent  any  substan- 


tial Interest,  tor  the  Judgment,  If  collected, 
must  be  paid  into  the  hands  of  the  receiver, 
and  b^  by  him  appropriated  to  the  payment  of 
the  debts  of  the  insolvent  bank.  There  belns: 
no  one  here  authorized  to  represent  the  judg- 
ment creditors,  the  petition  in  error  must  be 
dismissed.    All  the  justices  concurring. 


(57  Kan.  611) 

CITY  OF  CALDWELL  v.  PRUNELLE. 

(Supreme  Coiirt  of  Kansas.     Dec.  6,  1896.) 

City   Licbxses— Validitt— Faxsk  Ihpbisonubnt 

— Liability  of  City. 

1.  A  city  of  the  second  class  may  impose  a  li- 
cense tax  on  photographers,  and  the  fact  tiiat  a 
larger  tax  is  required  from  a  traveling  or  non- 
resident photographer  than  from  a  resident  reg- 
ularly engaged  iu  the  business  does  not  render 
the  ordinance  invalid. 

2.  Cities  are  not  liable  in  an  action  for  false 
Imprisonment  for  the  acts  of  their  ofBcers  while 
enforcing  invalid  ordinances,  or  tor  other  iUegul ' 
or  unauthorized  acts. 

3.  Nor  is  a  city  liable  for  the  manner  in  which 
its  oflScers  exercise  their  powers  and  perform 
their  duties  in  the  enforcement  of  a  police  reg- 
ulation. 

(Sy  lis  boa  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Action  by  H.  J.  Prunelle  against  the  city 
of  Caldwell.  BYom  an  order  overruling  a  de- 
murrer to  the  petition,  the  city  brings  error. 
Reversed. 

James  Lawrence,  for  plalntlCF  in  error. 
Haughey  &  McBride,  for  defendant  in 'error. 

JOHNSTON,  J.  This  was  an  action  for 
false  imprisonment,  brought  by  H.  J.  Pru- 
nelle against  the  city  of  Caldwell,  In  which 
he  alleged  that  he  was  a  traveling  photog- 
rapher, and  nndertook  to  do  business  In 
CaldwelL  Under  an  ordinance  of  that  city, 
a  demand  was  made  that  he  should  pay  a 
license  tax  of  $5  per  day,  which  he  refused 
to  do.  He  offered  to  pay  the  occupation  tax 
Imposed  on  resident  photographers,  which 
was  $10  per  year;  and  upon  his  refusal  to 
make  the  required  payment  he  was  arrested 
by  the  city  marshal,  taken  before  the  police 
judge,  and,  after  a  trial,  was  adjudged  to 
pay  a  fine  of  ?5  and  costs,  and  stand  commit- 
ted to  jail  until  payment  was  made.  Upon 
refusal  to  pay  the  fine  and  costs,  he  was 
committed  to  the  city  prison,  and  held  there 
for  seven  days,  when  a  writ  of  habeas  corpus 
was  sued  out,  which  was  resisted  by  the  at- 
torneys and  officers  of  the  city,  and  he  was 
discharged.  A  demurrer  to  the  petition  was 
overruled  by  the  court,  and  the  city  elected 
to  stand  upon  the  demurrer,  and  presents 
the  case  for  review. 

Caldwell  is  a  city  of  the  second  class,  and 
such  cities  are  expressly  empowered  to  levy 
and  collect  license  taxes  'upon  occupations; 
and,  araong  others,  photographers  .ire  named 
hi  the  statute.  Gen.  St  18S9,  par.  801.  The 
fact  that  a  larger  tax  is  levied  upon  the  tran- 
sient and  traveling  photographers  than  up- 
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on  those  resident  In  the  city  will  not  In- 
validate the  ordinance.  Pretwell  v.  City  of 
Troy.  18  Kan.  271;  TuUoss  v.  City  of  Se- 
dan, 81  Kan.  165,  1  Pac.  285;  City  of  Chero- 
koe  v.  Pox,  34  Kan.  16,  7  Pac.  625.  It  is  not 
alleged  that  Prunelle  was  a  citizen  of  a  state 
other  than  Kansas,  and  hence  no  question 
arises  as  to  the  distinction  between  residents 
and  nonresidents  being  in  violation  of  tbe 
federal  constitution.  If  the  ordinance  was 
invalid,  it  would  not  aid  the  plaintiff  below. 
It  1b  well  settled  that  cities  are  not  liable  in 
an  action  for  false  imprisonment  for  the  acts 
of  their  oflScers  while  enforcing  invalid  or- 
dinances, or  for  other  Illegal  or  unauthorized 
acts.  The  provision  in  question  Is  a  police 
regulation,  and  the  officers,  in  enforcing  the 
same,  were  exercising  a  public  and  govern- 
mental function.  For  tbe  manner  in  which 
they  exercise  their  powers  and  duties  in 
this  respect  the  city  Is  not  liable.  Peters  v. 
City  of  LIndsborg,  40  Kan.  654,  20  Pac.  490, 
and  cases  cited.  See,  also,  Trescott  v.  City 
of  Waterloo,  26  Fed.  582;  Ball  v.  Town  of 
Woodbine  (Iowa)  16  N.  W.  846;  Grmnbine  r. 
Mayor,  etc.,  2  MacArtbur,  678.  The  petition 
failed  to  state  a  cause  of  action  against  the 
city,  and  hence  the  judgment  ef  the  district 
court  will  be  reversed,  and  the  cause  remand- 
ed, with  direction  to  sustain  the  demurrer 
thereto.    All  the  justices  concurring. 


("  Kan.  4C0) 

ARKANSAS  CITY  BANK  v.  SWIFT  et  al. 

(Supreme  Court  of  Kansas.    Dec.  5,  1896.) 

PoRBioN  Law— Presumption — Chattel,  Mortoaob 
— PossEssioK — Fraud — EvtoENCE. 

1.  Since  the  act  of  congrpss  of  March  1,  1880, 
esrabiishini;  a  court  (or  the  Indian  Territory 
which  administers  the  common  law  in  the  ab- 
sence of  proof  of  any  otlier,  this  court  will  also 
pres\irae  that  system  to  be  in  force  there  when 
there  is  no  showinB  to  the  contrary. 

2.  The  rule  of  tbe  common  law  is  that  a  mort- 
gage of  personal  property,  unaccompanied  by 
possession,  is  prima  facie  void  as  to  creditors 
and  subsequent  purchasers  and  mortgajfees  in 
good  faith;  yet  the  presumption  of  fraud  aris- 
ing from  continued  possession  of  the  mortgagor 
may  be  rebutted  by  explanations  showing  the 
transaction  to  be  fair  and  honest,  and  giving  a 
reasonable  account  of  the  retention  of  posses- 
sion. 

3.  The  evidence  examined,  and  held,  that  the 
chattel  mortgage  was  not  strengthened  by  the 
absolute  bills  of  sale  upon  tlie  same  property; 
but  further  helil,  that  tliere  was  some  evidence 
of  possession  by  the  plaintiff  in  error  for  the 
consideration  of  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   T.  P.  Anderson,  Judge. 

(Conversion  by  the  Arkansas  City  Baifk 
against  Swift  &  Co.  From  a  judgment  for 
defendants,  plaintin  brings  error.    Reversed. 

The  original  action  was  commenced  by  the 
Arkansas  City  Bank  against  Swift  &  Co.,  De- 
cember 13,  1890,  to  recover  the  sum  of  $6,000 
as  damages  for  the  wrongful  conversion  of 
229  head  of  cattle.  On  October  12,  1892,  the 
court,  havUng  heard  the  evidence  on  behalf  of 


the  plaintiff,  sustained  a  demurrer  thereto, 
and  rendered  Judgment  In  favor  of  tbe  de- 
fendant. A  new  trial  being  refused,  the  plain- 
tlflr  prosecutes  Its  petition  In  error  to  this  court. 
The  evidence  tended  to  show  the  following 
facts:  Warren  &  Irby,  of  Weatherford,  Tex.. 
owned  a  herd  of  about  1.230  cattle,  which.  In 
the  winter  of  1888  and  1889,  they  brought  to 
that  part  of  the  Cherokee  Strip  known  as  the 
"Kaw  Indian  Reservation,"  a  few  miles  south 
of  Arkansas  City,  for  pasturage  and  feeding. 
The  cattle  were  placed  In  an  inciosure  called 
the  "Oil  Pasture."  In  August,  1889.  Irby. 
who  was  In  charge  of  the  cattle,  employed  J. 
P.  HoUoway  to  find  a  purchaser.  Beach  ft 
Feagans  owned  a  ranch  on  tbe  reservation, 
not  far  away,  and  they  were  brought  Into 
communication  with  Irby  through  Holloway, 
and  they  agreed  to  purchase  1,000  head  at  $20.- 
50  each,  and  they  paid  $1,000  thereon,  which 
they  borrowed  from  the  First  National  Bank 
in  Arkansas  (31ty.  The  cattle  so  contracted 
for  were  then  branded  with  a  D,  which  was 
the  ranch  brand  of  Beach  &  Feagans,  but  the 
cattle  remained  In  the  oil  pasture.  After  con- 
siderable effort,  Beach  &  Feagans  failed  to 
obtain  the  necessary  money  to  complete  the 
purchase,  and  they  so  notified  Irby,  and  told 
him  that  he  was  welcome  to  the  $1,000  which 
bad  been  paid.  In  their  efforts  to  borrow  the 
money,  of  which  Irby  had  knowledge,  they 
offered  to  certain  banks  security,  not  only  up- 
on the  cattle  to  be  purchased,  but  also  upon 
800  head  of  cattle,  300  bead  of  hogs,  400  ton.» 
of  millet,  1,500  tons  of  prairie  h.ny,  and  200 
acres  of  com,  which  they  owned  on  their 
ranch.  Irby  then  proposed  that.  If  Beach  & 
Feagans  would  take  the  romaluder  of  their 
cattle,  then  numbering  22.5,  at  ?15  per  head, 
in  addition  to  the  1,000  at  $20.50  per  head, 
and  would  give  them  the  same  security  they 
had  offered  in  negotiations  with  the  banks, 
the  firm  of  Warren  &  Irby  would  carry  the 
paper  for  eight  months.  This  proposition  was 
accepted,  and  the  cattle  were  driven  to  the 
ranch  of  Beach  &  Feagans.  The  parties  then 
went  to  Arkansas  City  to  have  the  papers 
dr.awn  up.  Going  Into  the  Arkansas  City 
B.tnk  on  October  22,  1889,  where  the  transac- 
tion was  explained  to  the  president  and  the 
cashier,  It  was  arranged  that  tbe  bank  should 
take  and  discount  the  paper,  and  instilments 
were  drawn  up  na  follows:  Four  promissory 
notes  of  $5,000  each  and  one  for  $0,040,  pay- 
able to  the  order  of  Warren  &.  Irby,  each  du<> 
in  eight  months,  with  10  per  cent.  Interest 
after  maturity;  a  chattel  mortgage  from 
Bench  &  Feagans  to  Warren  &  Irby,  to  secure 
said  Indebtedness,  on  all  tbe  cattle,  bogs,  and 
feed  above  descril>ed,  including  the  Warren 
&  Irby  cattle  on  Beach  &  Feagans'  ranch  on 
the  Kaw  reservation  in  the  Indian  Territory; 
an  absolute  bill  of  sale  from  Warren  &  Irby 
to  J.  H.  Hartman,  cashier,  for  the  1.225  head 
of  cattle,  and  another  absolute  bill  of  sale 
from  Beach  &  Feagans  to  J.  H.  Hartman, 
cashier,  for  all  the  property  described  in  the 
chattel  mortgage.    The  notes  were  drawn  to 
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Include  Interest  for  eight  months  at  12  per 
cent,  per  apnuni  on  the  purchase  price  of  the 
cattle;  tphlc)i  was  to  be  treated  as  a  discount 
on  the  purchase  of  the  notes  from  Warren  '& 
Irby,  who  Indorsed  the  same.  Before  any 
money  was  paid,  however,  James  L.  Britton, 
the  president  of  the  bank,  went  with  the  par- 
ties to  the  ranch  of  Beach  &  Feagaus,  where 
he  .saw  the  cattle,  and  accepted  them  as  sat- 
isfactory. After  his  return,  the  ptirchase 
price  of  the  1,225  head  of  cattle  was  paid  to 
Irby  for  his  firm,  less  $1,000  to  be  paid  to  the 
First  National  Bank  for  Beach  &  Feagans,  it 
being  agreed  that  said  indebtedness  of  B^ach 
&  Feagans  to  the  bank  should  be  a  part  of 
the  purchase  money.  ^Notwithstanding  the  ex- 
ecution of  said  absolute  bills  of  sale.  It  was 
the  understanding  of  all  parties  that,  when 
the  notes  should  be  fully  paid,  the  remainder 
of  the  property  or  of  the  proceeds  thereof 
should  belong  to  Beach  &  Feagans.  The  cat- 
tle and  the  hogs  remained  on  the  ranch,  the 
bank  and  Warren  &  Irby  at  different  times 
having  men  to  Inform  them  with  reference 
thereto,  Warren  &  Irby  being  anxioiis  to  pro- 
tect their  indorsement  of  the  notes.  The 
chattel  mortgage  was  filed  and  entered  in  the 
oflice  of  the  register  of  deeds  of  Cowley  coun- 
ty, Kan.,  February  26,  1890,  but  It  does  not 
appear  that  any  renewal  affidavit  was  ever 
filed.  On  June  28,  1890,  Britton  shipped  to 
Kansas  City  and  sold  some  of  the  cattle,  and 
In  July,  August,  and  September  other  ship- 
ments were  made,  the  cattle  in  all  numbering 
about  82(i  head,  the  net  proceeds  thereof  be- 
ing 517,205.99.  Britton  supervised  these  ship- 
ments personally  for  the  bank.  About  No- 
vember 1st  the  officers  of  the  bank  Informed 
Beach  that  they  would  send  a  man  named 
Beeks  down  there,  to  represent  them,  to  gath- 
er In  the  cattle,  feed  them,  and  see  that  every- 
thing was  ready  so  that  the  cattle  might  be 
shipped  from  the  5th  to  the  10th  of  December. 
On  November  12th,  Hartman,  the  cashier, 
went  to  the  ranch  in  company  with  Beeks, 
nnd  they  met  both  Beach  and  Feagans,  who 
were  informed  by  Hartman  that  BeeUs  was  a 
good  man,  capable  of  doing  anything,  and  that 
he  would  help  to  gather  In  the  cattle  and  feed 
them.  Hartman  then  counted  the  cattle  In  the 
pasture,  the  number  being  about  391.  He  re- 
mained over  night  at  the  ranch,  and  returned 
to  Arkansa-s  City  the  next  day.  Beeks  assist- 
ed other  men  in  the  employ  of  Beach  &  Fea- 
gans in  rounding  up  the  cattle  that  were  out 
on  the  range,  and  also  in  feeding  those  In  the 
pasture.  Beach  &  Feagans  giving  him  and 
the  other  men  directions  what  to  do.  The 
cattle  brought  In  from  the  range  each  even- 
ing were  turned  into  the  pasture  with  the 
others.  On  Sunday  morning,  November  28d, 
10  car  loads  of  these  cattle  were  shipped  from 
ft  station  on  the  Atchison,  Topeka  &  Santa  V6 
Railroad  In  the  name  of  D.  McDowell.  Fea- 
gans was  present  at  the  time  of  the  shipment 
Beeks  testified  that  he  did  not  know  that  the 
eattie  were  taken  out  of  the  pasture  until 
about  t  week  afterwards.     McDowell  went 


with  the  cattle  to  Kansas  City,  where  ne  was 
known  as  a  shipper,  and  there  be  employed 
C.  H.  Means,  a  commission  merchant,  to  sell 
them  on  November  24 tb,  and  on  that  day 
Means  sold  in  open  market,  to  Swift  &  Co., 
228  head  of  the  cattle  at  $2.45  per  hundred, 
that  being  the  market  price,  and  the  net  pro- 
ceeds being  $4,955.12;  and  he  sold  the  remain- 
ing 21  head  to  other  parties.  The  evidence 
does  not  disclose  what  became  of  the  remain- 
der of  the  cattle,  the  hogs,  and  the  feed  not 
Included  in  the  several,  shipments  by  the  bank 
and  by  McDowell,  but  the  bank  received 
nothing  except  from  its  several  shipments; 
and  0.  H.  Means,  the  commission  merchant, 
and  Swift  &  Co.,  as  purchasers,  acted  in  en- 
tire good  faith,  and  without  any  knowledge 
of  the  claim  of  the  bank  upon  the  cattle;  and 
those  sold  to  Swift  &  Co.  were  of  the  Warren 
&  Irby  herd.  The  plaintiff  introduced  In  evi- 
dence the  act  of  the  legislature  of  Missouri 
Territory  approved  January  19, 1816,  entitled 
"An  act  declaring  what  laws  shall  be  In  force 
in  this  Country,"  showing  the  adoption  of  the 
common  law  of  England  as  the  rule  of  action 
and  decision  in  the  territory,  as  far  as  ap- 
plicable, and  when  not  repugnant  to  or  Incon- 
sistent with  the  statutes  of  the  territory,  etc. 
The  plaintiff  also  offered  in  evidence  certain 
decisions  of  the  federal  courts,  and  the  act  of 
congress  of  March  1,  1889,  establishing  a 
court  in  the  Indian  Territory. 

Hutchings  &  Kepllnger  and  R.  E.  Ball,  for 
plaintiff  in  error.  Warner,  Dean,  Gibson  & 
McLeod,  for  defendants  In  error. 

MAKTIN,  C.  J.  (after  stating  the  facts).  1. 
What  code  or  system  of  laws  must  furnish  a 
rule  of  decision  as  between  these  parties  as  to 
this  property,  is  the  first  question  suggested. 
The  territory  of  Missouri  was  carved  out  of  the 
vast  expanse  known  as  "Louisiana,"  which 
was  ceded  to  the  United  States  by  France  In 
180.3,  and  which  had  been  alternately  under 
the  sovereignty  of  France  and  Spain.  The 
country  known  as  the  "Indian  Territory"  and 
"Oklahoma"  was  part  of  the  Missouri  Terri- 
tory, and  therefore  the  common  law  was  ex- 
tended over  It  In  1816  by  the  act  of  the  ter- 
ritorial legislature;  and  so  the  former  laws, 
whether  of  France  or  Spain,  were  abrogated. 
It  may  be  that,  when  the  state  of  Missouii  was 
admitted  into  the  Union  with  its  western 
boundary  extending  only  as  far  as  "a  meridian 
line  passing  through  the  middle  of  the  mouth 
of  the  Kansas  river  where  the  same  empties 
Into  the  Missouri,"  the  territorial  laws  ceased 
to  operate  in  the  outlying  region  west  of  that 
meridian  (Railway  Co.  v.  O'Loughlln,  1  C.  C. 
A.  311,  49  Fed.  440);  but  this  is  not  entirely 
dear  (O'Perrall  v.  Simplot,  4  Iowa,  381,  309, 
400).  However  this  may  be,  the  act  of  con- 
gress of  March  1,  18'-~9,  established  a  court  for 
the  Indian  Territory  having  Jurisdiction  in  all 
civil  cases  between  citizens  of  the  United 
States,  residents  of  the  Indian  Territory,  or 
between  citizens  of  tne  United  States  or  of  any 
state  or  territory  therein,  and  any  citizen  of 
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or  person  or  persons  residing  or  found  In  the 
Indian  Territory,  when  tbe  value  of  the  thing 
In  controversy  or  damages  or  money  claimed 
should  amount  to  $100  or.  more,  the  code  of 
procedure  to  conform  as  near  as  might  be  to 
that  existing  In  the  state  of  Arkansas.  23  Stat. 
783;  and  In  Pyeatt  v.  Powell,  2  C.  0.  A.  367, 
51  Fed.  551,  It  was  held  that,  in  an  action  In 
the  federal  court  established  by  that  act,  the 
rule  of  decision,  in  the  absence  of  statute,  or 
of  proof  of  the  laws,  rules,  or  customs  prevail- 
ing in  the  territory,  Is  the  common  law.  It  la 
true  that  the  court  says  the  lex  fori  is  ap- 
plicable, and  that  In  the  federal  courts,  in  the 
absence  of  statutes  repealing  or  modifying  it, 
the  common  law  is  the  rule  of  decision  and 
guide  of  action;  and  from  this  the  learned 
counsel  for  the  defendant  argue  that  a  Kansas 
court  should  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  law  of  the  place 
where  these  cattle  were  kept  was  the  same 
as  our  own,  and  that  the  court  below  was  Jus- 
tified In  applying  the  law  of  the  forum.  This 
position  cannot  be  maintained.  In  this  state 
the  rights  of  a  chattel  mortgagee  not  in  pos- 
session as  to  subsequent  purchasers  and  mort- 
'  gagees  in  good  faith  depend  upon  our  statute, 
which  makes  registration  a  necessity.  But  we 
must  take  judicial  notice  of  the  fact  that  no 
such  statute  could  exist  in  the  Indian  Terri- 
tory when  this  transaction  took  place,  for  no 
legislative  body  except  congress  existed,  hav- 
ing any  control  in  that  region  from  the  .admis- 
sion of  Missouri  into  the  Union,  in  1820,  until 
the  organic  act  of  Oklahoma  Territory,  which 
took  effect  May  2,  1890.  28  Stat.  81.  In  say- 
ing this  we  do  not  take  into  account  the  acts 
and  doings  of  the  legislative  bodies  organized 
or  constituted  by  the  Indians  to  prescribe  rules 
for  their  own  government,  for  these  do  not  ex- 
tend to  citizens  of  the  United  States  having  no 
relation  to  the  several  tribes.  There  could  be 
no  registry  act  as  to  chattel  mortgages  in  a 
country  having  no  legislative  body,  and  we 
think  that  since  the  act  of  congress  of  March 
1,  1889,  establishing  a  court  for  the  Indian 
Territory  which  administers  the  common  law 
In  the  absence  of  proof  of  any  other,  it  is  the 
duty  of  this  court  to  recognize  that  system 
as  in  force  there,  when  there  is  no  showing 
to  the  contrary.  In  McKennon  v.  Wlnu  (Okl.j 
33  Pac.  5S2,  584,  the  supreme  court  of  Okla- 
homa decided  that  the  common  law  prevailed 
in  that  territory  at  the  time  of  its  fli-st  settle- 
ment, April  22,  1889,  and  until  the  adoption  of 
Its  organic  act.  See,  also,  Bank  v.  Klnner, 
1  Utah,  100, 106, 107;  Thomas  v.  Railroad  Co., 
Id.  232,  234;  Thompson  v.  Rainwater,  1  0.  a 
A.  304,  49  Fed.  406. 

2.  In  Pyeatt  v.  Powell,  supra,  Judge  San- 
bom,  delivering  the  opinion  of  the  United 
States  circuit  court  of  appeals,  thus  succinctly 
states  the  principle  that  must  control  this  case 
upon  this  point  He  says:  "The  rule  of  the 
common  law  is  that  a  mortgage  of  personal 
property,  unaccompanied  with  possession,  is 
prima  fade  void  as  to  creditors  of  the  mort- 


gagor; yet  the  presumption  of  fraud  arising 
from  that  circumstance  may  be  rebutted  by 
explanations  showing  the  transaction  to  be  fair 
and  honest,  and  giving  a  reasonable  account 
of  the  retention  of  possession."  And  it  was 
accordingly  held  that  a  chattel  mortgage  exe- 
cuted in  good  faith  at  CoCfeyviUe,  Kan.,  July 
18,  1888,  upon  certain  mares  and  coils  in  the 
Indian  Territory  was  valid,  notwithstanding 
the  mortgagor  retained  possession,  and  the 
mortgage  was  not  recorded  anywhere;  and  the 
rule  so  stated  and  Its  application  in  that  case 
are  well  supported  by  the  authorities  therein 
cited  and  by  others.  The  same  rule  applies  tc 
subsequent  purchasers  and  mortgagees  as  to 
creditors.  The  evidence  in  this  case  tended  to 
show  that  the  transaction  between  the  bank 
and  the  firms  of  Beach  &  Feagans  and  Warren 
&  Irby  was  fair  and  honest,  and  it  was  error 
for  the  court  to  take  the  case  from  the  Jury, 
since  our  registry  act  is  Inapplicable  lo  chattels 
owned  and  held  in  other  states  and  territories 
where  the  common  law  prevails. 

8.  The  chattel  mortgage  was  not  strength- 
ened by  the  absolute  bills  of  sale  upon  the 
same  property,  because  it  was  fully  under- 
stood that  the  transfer  was  intended  only  as  a 
security  for  the  indebtedness  of  Beach  &  Fea- 
gans, and  that  whatever  surplus  should  re- 
main of  the  mortgaged  property,  or  of  the  pro- 
ceeds of  the  same,  after  the  satisfaction  of  the 
Indebtedness,  should  belong  to  them;  and 
therefore  the  papers,  taken  together,  constitut- 
ed only  a  chattel  mortgage.  We  think,  how- 
ever, that  there  was  some  evidence  tendiag  to 
show  the  possession  of  the  cattle  by  the  bank, 
and  that  the  court  erred  in  taking  that  ques- 
tion from  the  Jury.  The  Judgment  will  there- 
fore be  reversed,  and  the  case  remanded  for  a 
new  trial.     All  the  Justices  concurring. 


(57  Kan.  552) 

SIMS  et  al.  v.  DANIELS,  County  Clprk. 

(Supreme  Court  of  Kansas.     Dec.  5,  1896.) 

Elections— Contentions — Opposino  Pactions  — 

Nominations — Cbrti  ficats — Ballot. 

1.  Where  a  political  party  in  a  county  divide* 
into  opposing  factions,  and  each  faction  holds 
a  convention,  composed  of  a  large  number  of 
delegates,  and  nominates  a  full  set  of  candi- 
dates for  the  offices  to  be  filled  by  the  voters  of 
the  county,  the  couiity  officers  whose  duty  it  is 
to  consider  objections  to  certificates  of  nom- 
ination and  nomination  papers  have  no  iMwer 
or  authority  to  determine  wiiich  of  the  two  op- 
posing factions  is  the  true  representative  of  the 
party,  nor  to  exclude  the  canJiOatea  of  either 
faction  from  tbe  ofiicial  ballot  after  the  nom- 
ination of  its  candidates  has  been  duly  and  reg- 
ularly certified  to  the  county  clerk  in  the  man- 
ner pointed  out  by  tbe  statute. 

2.  The  officers  so  desigDitted  for  the  consider- 
ation of  such  objections  have  no  power  to  con- 
sider and  enforce  written  agreements  made  by 
the  candidates  and  committees  of  opposing  fac- 
tions of  a  political  party,  providing  for  tbe 
settipment  of  their  differences,  and  for  a  detei^ 
mination  of  the  question  as  to  which  set  of  can- 
didates is  entitled  to  a  place  on  the  official  bal- 
lot, and  to  the  use  of  the  party  name.  Agree- 
ments of  candidates,  even  though  in  writing,  to 
withdraw  on  the  happening  of  a  certain  event 
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■or   contingency,   cannot  be   considered   or   en- 
forced by  sucJi  speciel  tribunal. 

Johnston,  J.,  aissbntiDi;. 

(SyUabuB  by  the  Coort.) 

Mandamus  on  the  application  ot  John  T. 
Sims  and  others  to  compel  Leonard  Daniels, 
county  clerk,  to  place  the  names  of  appli- 
cants on  an  ofQclal  ballot  'Peremptory  writ 
awarded. 

An  alternative  writ  of  mandamus  was  Is- 
sued lu  this  case  on  the  application  of  John 
T.  Sims,  who  claims  to  have  been  nominated 
at  a  Kepublicau  county  convention  of  Wyan- 
dotte county  tor  the  ofBlce  of  probate  judge 
of  that  county,  and  other  persons  plaintiffs, 
claiming  to  have  been  also  nominated  at  the 
same  convention  for  various  other  county  of- 
tices  and  representatives  of  the  several  legis- 
lative districts  in  that  county,  and  also  H.  T. 
Carson,  for  himself  and  others,  composing  a 
delegate  Republican  convention  In  Wyandotte 
county,  against  Leonard  Daniels,  county 
clerk  of  Wyandotte  county,  commanding  him 
to  place  the  names  of  the  plaintiffs  on  the 
official  ballot  under  the  head  of  the  Repub- 
lican party,  or  show  cause  before  this  court 
why  he  had  not  done  so.  To  this  writ  the 
county  clerk  makes  a  long  return,  in  which 
it  is  alleged,  in  substance,  that  in  the  year 
1895,  and  for  many  years  prior  thereto,  the 
supreme  control  of  the  R-^publican  party  in 
the  state  of  Kansas,  and  in  Wyandotte  coun- 
ty, except  when  in  convention  assembled,  has 
iKien  vested  in  the  Republican  state  central 
committee,  composed  o*  a  representative 
from  each  senatorial  district  in  the  state, 
which  has  absolute  and  supervisory  control 
over  the  party,  and  all  subordinate  Republi- 
can committees  in  the  state,  which  power 
has  always  been  claimed,  many  times  exer- 
cised, and  never  questioned  by  the  members 
of  the  Republican  par^y;  that  on  the  11th  of 
April,  1896,  there  was  in  Wyandotte  county 
a  committee  knc.wn  as  the  "Republican  Coun- 
ty Central  Committte,"  sulwrdinate  to  the 
state  central  committee,  which  had  charge 
and  control  of  the  political  affairs  of  the  Re- 
publican party  in  Wyandotte  county;  that 
SL  convention  called  by  it  to  select  delegates 
to  a  congressional  convention  was  held  on 
the  11th  of  April,  1896,  which  became  in- 
volved in  a  bitter  factional  contest,  and  final- 
ly divided  into  two  factions,  and  elected  two 
sets  of  delegates;  that  other  conventions  for 
other  purposes  were  thereafter  called,  and 
resulte<l  In  similar  contentions  and  divisions, 
at  one  of  which  another  Republican  county 
central  committee  was  elected,  thereby  mak- 
ing two  Republican  county  committees  claim- 
ing the  right  to  act  in  Wyandotte  county; 
that  each  of  said  committees  called  a  con- 
vention to  nominate  candidates  for  state  sen- 
ator, the  various  county  otflces,  and  repre- 
sentatives in  the  state  legislature;  that  two 
conventions  were  held  on  different  days,  and 
the  plaintiffs  were  nominated  at  the  conven- 
tion called  by  the  old  committee,  and  a  full 


set  of  candidates  was  also  nominated  at  the 
convention  called  by  the  other  committee: 
that  afterwards  an  agreement  was  made  in 
writing,  and  signed  by  the  cbaiiu:.an  and  sec- 
retary of  each  committee,  and  a  majority  of 
the  members  of  each  committf-e,  and  also  by 
the  various  candidates,  including  the  peti- 
tioners, by  which  it  was  agreed  that  each  of 
said  central  committees  should  be  dissolved; 
that  said  committees  and  said  candidates 
should  submit  their  differences,  and  the  ques- 
tion as  to  which  set  of  candidates  should  be 
the  candidates  of  the  Republican  party,  to  a 
primary  election  of  the  Republican  voters  of 
the  county  to  be  called  and  held  under  the 
direction  and  supervision  of  the  executive 
committee  of  the  state  central  committee; 
that  the  candidates  receiving  the  greater 
number  of  votes  should  be  the  candidates  of 
the  party,  and  the  committeemen  receiving 
the  greater  number  of  votes  should  be  the 
committee;  that  pursuant  to  said  agreement 
the  state  executive  committee  called  a  pri- 
mary election  to  be  held  on  the  12th  day  of 
September,  1896,  In  accordance  with  the  terms 
of  the  written  agreement;  that  said  primary 
election  was  held  on  said  12tb  of  September, 
and  resulted  In  the  nomination  of  the  persons 
who  had.  been  nominated,  and  the  committee 
who  had  represented  the  faction  opposed  to 
the  plaintiffs.  It  Is  further  stated  that  the  plain- 
tiffs, in  violation  of  the  terms  of  said  written 
agreement,  fraudulently  procured  nomination 
pai)ers  to  be  made,  and  filed  In  the  office  of 
the  county  clerk,  purporting  to  nominate  them 
for  the  various  offices  for  which  tncy  claim 
to  be  candidates.  It  also  appears  that  on 
the  19th  of  October,  1896,  the  candidates  op- 
posed to  the  plaintiffs  filed  written  objections 
to  the  nominatioil  papers  of  the  plaintiffs 
with  the  defendant  as  couniy  ;'erk;  that  the 
plaintiffs  were  notified  thereof;  and  that  on  the 
21st  day  of  October  said  contest  board  met,  or- 
ganized, and;  after  hearing  the  evidence,  sus- 
tained the  objections '  to  the  nomination  pa- 
pers of  the  plaintiffs.  The  grounds  stated  in 
the  written  objections  to  the  nomination  pa- 
pers are  very  long,  and  Include:  "(1)  The 
pretended  convention  which  nom1nate(I  all  of 
said  persons,  except  H.  A.  Mendenhall.  for 
said  offices,  was  not  a  Republican  convention. 
(2)  Said  convention  was  not  called  by  any 
person  or  persons  authorized  to  call  a  Re- 
publican convention.  (3)  The  persons  claim- 
ing to  be  and  to  act  as  delegates  at  said  con- 
vention were  not  elected  by  the  Republican 
voters  of  Wyandotte  county,  but  were  elected. 
If  at  all,  by  ballot-box  stuffing,  or  ballot  steal- 
ing, by  the  use  of  tissue  ballots,  and  fraud- 
ulent means.  (4)  Said  convention  was  not 
called  or  ordered  by  the  Republican  county 
central  committee  of  Wyandotte  county,  Kan- 
sas, was  not  the  Republican  convention,  the 
delegates  were  not  elected  as  delegates  to 
such  convention,  and  said  convention  was 
called  and  held  In  violation  of  the  established 
usages  and  customs  of  tbe  Republican  party 
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of  Wyandotte  counij,  Kansas."  The  fifth 
ground  of  objection  states  circumstantially 
and  at  great  length  the  manner  In  which  the 
Republican  party  of  Wyandotte  county  be- 
came divided  into  factions,  and  the  holding 
of  the  various  eonvenfons  in  that  county, 
the  agreement  of  the  candidates  and  opposing 
committees  to  submit  their  differences  to  a 
primary  election,  the' holding  of  the  primary 
election  and  the  result  thereof,  and  the  filing 
of  certificates  of  nomination  of  E.  S  W. 
Drought  and  others,  opposed  to  the  plaintiffs, 
for  the  various  ofllces  It  was  shown  at  the 
hearing  in  this  court  that  before  the  last 
primary  election  was  held  the  plaintiffs  pub- 
lished In  certain  papers  In  Wyandotte  county 
a  notice  to  the  voters  withdrawing  from  the 
contest  at  the  primaries,  announcing  that  they 
would  not  be  bound  thereby,  and  would  in- 
sist on  being  candidates  tinder  their  original 
nomination.  The  case  in  this  court  has  been 
submitted  by  counsel  on  the  return  and  cer- 
tain statements  of  fact  by  counsel  on  both 
sides. 

L.  W.  Keplinger,  for  plaintiffs.  McGrew, 
Watson  &  Watson  and  A.  L.  Berger,  for  de- 
fendant. 

ALLEN,  J.  (after  stating  the  facts).  Sec- 
tion 10  of  chapter  78  of  the  Laws  of  1893, 
known  as  the  "Australian  Ballot  Law,"  pro- 
vides: "The  certiticates  of  nomination,  and 
nomination  papers  being  so  filed,  and  being 
In  apparent  conformity  with  the  provision  of 
this  act,  shall  be  deemed  valid,  unless  objec- 
tion tliereto  is  duly  made  In  writing.  Such 
objections  or  other  questions  arising  In  rela- 
tion thereto  in  the  case  of  oominatlon  of  sta^e 
officers,  or  officers  to  be  elected  by  the  voters 
of  a  division  less  than  the  state,  and  greater 
than  a  county,  shall  be  considered  by  the 
secretary  of  state,  auditor  of  stafe,  and  attor- 
ney general,  and  the  decision  of  a  majority  of 
these  officers  shall  be  final.  Such  objections 
or  questions  arising  In  the  case  of  nominations 
for  officers  to  be  elected  by  the  voters  of  a 
county,  or  township,  shall  be  considered  by 
the  county  cleric,  clerk  of  the  district  court, 
and  county  attorney,  and  the  decision  of  a  ma- 
jority of  said  officers  shall  be  final.  In  any 
case  where  objection  Is  made,  notice  shall 
forthwith  be  given  to  the  candidates  affected 
thereby,  addressed  to  their  place  of  residence 
as  given  in  the  nomination  papers,  and  set- 
ting the  time  and  place,  when  and  where  such 
objections  will  be  considered."  The  questions 
in  this  case  are  as  to  the  extent  of  the  inquiry 
which  the  county  clerk,  clerk  of  the  district 
court,  and  county  attorney  may  make  under 
objections  filed  to  certificates  of  nomination, 
and  the  force  and  finality  of  their  determina- 
tion. As  to  the  extent  to  which  the  interests 
of  the  public,  the  parties  to  this  case,  or  the 
political  party  to  which  they  adhere  will  be 
affected  by  the  determination  of  the  contro- 
versy, we  are  not  advi-sed.  but  the  question 
involved  Is  of  the  utmost  importance  to  the 


people  of  the  state.  It  relates  to  the  freedom 
of  expression  at  the  ballot  box  of  the  will  of 
the  voters,  and  to  the  power  of  the  special 
tribunal  created  by  the  statute  to  determine 
what  nominations  may  and  what  may  not  b« 
submitted  through  the  instrumentality  of  tbi» 
official  ballot  to  the  electors  for  their  suffrages. 
The  language  of  the  statute  is  far  from  being 
clear  or  explicit.  On  the  one  hand.  It  Is  con- 
tended that,  where  objections  are  filed  to 
nomination  papers,  the  inquiry  is  limited  to 
matters  of  form,  and  at  most  to  questions  as  to 
the  genuineness  of  the  papers  themselves.  On 
the  other  hand.  It  Is  claimed  that  this  tri- 
bunal has  ample  power  to  determine,  not 
only  all  questions  as  to  the  regularity  and  gen- 
uineness of  the  certificates  themselves,  but 
that  they  may  go  behind  the  certificates,  and 
Inquire  whether  a  convention  was.  In  fact, 
held,  whether  It  represented  the'  political  par- 
ty It  claimed  to  represent,  and  whether  the 
action  of  a  political  convention  has  been  sub- 
sequently abrogated  and  superseded  by  tho 
lawfully  constituted  party  committee  or  au- 
thority. The  question  is  suggested  at  once 
whether  the  law  contemplates  that  political 
parties  are  to  be  treated  as  well-defined  di- 
visions of  the  people,  having  the  right  not 
only  to  nominate  candidates,  but  to  enforce 
discipline  among  their  members,  prevent  fac- 
tional strife,  and  dictate  as  to  the  use  of  the 
party  name.  Authorities  are  cited,  which,  in 
some  of  the  language  used,  if  not  In  the  de- 
cision of  the  cases,  seem  to  recognize  this 
view.  In  the  case  of  State  v.  Lesneur  (Mo. 
Sup.)  15  S.  W.  539.  it  was  said:  ".\nd.  aside 
from  testimony  to  that  effect,  it  would  seem 
inherently  necessary  in  all  party  organiza- 
tions that  there  should  be  some  gorernm;: 
Iioad,  some  coutrolliug  power,  some  common 
arbiter,  which.  If  an  emergency  should  arise 
t'herefor,  can  lay  Its  hands  on  the  beads  of 
warring  factions  within  the  party,  and  compel 
the  observance  of  wholesome  regulations,  con- 
ducive alike  to  efficient  party  organization,  or- 
der, fair  dealing,  and  good  government.  Cer- 
tainly a  court  of  Justice  could  not  look  with 
unpropitious  eye  upon  all  proper  rules  which 
would  protect  every  citizen  in  tlie  untrammeled 
exercise  of  their  choice  In  selecting  those  for 
whom  they  desire  that  their  suffrages  shall 
ultimately  be  cast.  The  same  consideration 
which  should  Induce  courts  of  justice  to  main- 
tain the  purity  of  the  ballot  box  when  the 
final  vote  is  taken  should  clearly  operate,  we 
think,  to  promote  honesty  and  condemn 
fraud  when  the  preliminary  vote  is  taken,  or 
the  nominating  convention  held."  There  is 
language  of  somewhat  similar  import  in  the 
case  of  In  re  Redmond  (Sup.)  25  N.  Y.  Supp. 
381.  In  the  case  of  State  v.  Jlliler,  39  N.  E. 
24,  the  supreme  court  of  Ohio  held  valid  and 
enforced  the  decision  of  the  secretary  of  state 
as  to  certain  nomination  papers,  without  dis- 
cussion of  the  broad  question  we  are  now 
considering.  It  will  be  observed  that  In  the 
case  under  consideration  no  question  is  pi'e- 
sentcd  as  to  the  regularity  of  the  nomination 
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papei-s  of  the  plaintiffs,  as  to  the  genuineness 
of  the  signatures  attached  thereto,  nor  yet  as 
to  the  fact  that  a  convention  was  held  at  the 
time  nnd  place  stated  therein,  which  nominat- 
ed Die  plaintiffs  as  Its  candidates.    There  is 
not  even  a  question  presented  as  to  the  fact 
tliat  this  convention  was  called  and  held  as  a 
Kepublican  convention.    It  Is  admitted  in  the 
return  of  the  county  clerk,  and  in  the  objec- 
tions which  were  filed  before  the  county  of- 
ficers, that  the  Republican  party  of  Wyandotte 
county   was  divided  into  two  factions,  and 
that  a  convention  for  the  nomination  of  coun- 
ty officers  was  held  by  each  faction  of  the 
party,   and  a   full   list  of  nominations   was 
made  by  each.    The  attack  on  the  right  of  the 
plaintiffs  to  have  their  names  appear  on  the 
o'tHcial  ballot  is  based  on  what  has  transpired 
subsequent  to  the  convention.    It  Is  not  claim- 
ed that  the  convention  which  placed  plaintiffs 
In  nomination  has  ever  reconvened,  and  re- 
versed its  action,  nor  that  the  convention  has 
ever  taken  any  subsequent  action  In  refer- 
ence to  the  matter,  nor  that  the  plaintiffs  have 
ever  withdrawn  from  being  candidates.    But 
it  is  claimed  and  shown  that  an  agreement 
was  entered  into  between  the  rival  candidates 
and  committees  to  the  effect  that  a  primary 
election  should  be  held  under  the  primary  elec- 
tion law,  and  the  claims  of  the  rival  factions 
referred  back   to  the  Republican  voters  of 
the  county.    It  is  contende<l  by  the  defendant 
that  this  was  done,  that  tile  decision  of  the 
voters  was  against  the  plaintiffs,  and  that  the 
board  of  county  officers  provided  for  in  sec- 
tion 10  had  a  right  to  take  cognizance  of  this 
agreement,  and  enforce  it.    On  the  part  of  the 
plaintiffs  It  is  claimed  that,  before  the  pri- 
mary election  was  held,  influences  were  brought 
to  bear  by  the  state  committee  against  them 
and  in.  favor  of  the  other  faction,  and  that 
they  thereupon,  and  before  the  election,  with- 
drew from  the  arbitration,  if  it  may  be  so 
tenned.  and  advised  their  faction  to  take  no 
part  in  the  primary  election.    It  is  shown  that 
a  notice  of  this  kind  was  published  by  the 
plaintiffs.     The  substantial  question,  then,  is 
whether  the  special  tribunal  had  power,  un- 
der the  law,  to  enter  Into  an  investigation  of 
these  matters,  and  determine  the   rights  of 
the  opposing  factions,  and  to  place  the  can- 
didates of  one  of  them  on  the  official  ballot, 
and  exclude  the  other.    If  they  have  this  pow- 
er, it  certainly  Is  one  of  vast  importance;  for, 
if  they  might  exclude  the  plaintiffs,  they  might 
equally,  on  like  objections,  have  excbided  the 
opposing  faction,  and  placed  the  names  of 
the  plaintiffs  on  the  ballot  instead.     If  they 
have   full  and   e.Kclusive  jurisdiction  of   all 
^uch  controversies,  as  the  statute  makes  their 
decision  final,  and  no  appeal  is  given  to  any 
cdurt  or  tribunal,  there  would  seem  to  be  no 
limit  whatever  to  their  power  to  exclude  the 
candidates  of  any  convention  or  political  par- 
ty   against    whose    nominations    objections 
.might  be  filed.     The  state  board,  under  this 
construction  of  the  law,  might  decide  between 
opposing  factions  in  the  party  to  which  they 


owe  their  own  election,  or  In  the  opposing 
party,  and  absolutely  exclude  from  the  ballot 
the  opponent  most  dangerous  to  them.  The 
fact  that  power  is  liable  to  abuse  Is  not  nec- 
essarily a  valid  objection  to  Its  existence.  But 
the  liability  to  such  abuse  may  and  ought  to 
be  taken  Into  consideration  In  a  ease  of  doubt 
in  determining  whether  or  not  the  legislature 
intended  to  confer  It.  The  court  will  take 
judicial  notice  of  the  fact  that  In  a  large  per- 
centage of  elections  the  olflcers  designated  as 
tribunals  to  determine  these  contr9versie8  are 
themselves  candidates  before  the  i^eople  at 
the  election,  directly  Interested  in  the  result, 
and  therefore  directly  Interested  In  the  deter- 
mination of  the  questions  presented  to  them. 
It  is  to  their  interest  to  avoid  factions  within 
their  own  party,  and  to  cause  divisions  and. 
discord  In  the  ranks  of  their  opponents.  Prior 
to  the  passage  of  the  Australian  ballot  law, 
any  faction  of  any  party,  or  any  citizen,  or 
number  of  citizens,  was  at  liberty  to  print  and 
circulate  tickets  to  be  used  at  the  election, 
containing  whatever  names  the  authors  of  the 
ticket  saw  fit  to  place  thereon,  subject  only 
to  punishment  for  the  fraudulent  use  of  party 
names  or  headings.  Can  It  be  supposed  that 
the  legislature,  in  passing  this  law.  Intended 
to  strengthen  party  machinery,  and  the  dom- 
ination of  party  leaders  and  party  commit- 
tees over  the  members  of  their  political  organ- 
izations? Can  the  courts  recognize,  as  was 
said  in  the  case  of  State  v.  Lesueur,  &  super- 
.visory  control  by  party  committees  over  the 
Individual  members  of  the  party,  when  they 
are  disposed  to  divide  into  factions?  One  of 
the  great  evils  in  our  system,  against  which 
the  ttetter  elements  of  all  parties  have  cried 
out,  is  the  domination  of  the  party  bosses, 
and  the  undue  Influence  of  what  are  termed 
"machine  politicians."  It  seems  to  us  that 
the  courts,  at  least,  should  treat  political  par- 
ties as  at  all  times  purely  voluntary  asso- 
ciations of  absolutely  Independent  citizens, 
who  are  at  perfect  liberty  to  sever  their  con- 
nection with  the  political  party  to  which  they 
have  adhered  at  any  moment  when  they  deem 
It  right  to  do  so;  and  that  they  may  divide  In- 
to groups  as  m.ay  please  themselves,  and  that 
courts  and  tribunals  created  under  the  law 
are  not  authorized  In  any  case  to  protect  and 
enforce  discipline  upon  the  members  of  a 
political  party  at  the  call  of  committees,  can- 
didates, or  any  one  else.  In  the  e.xorcise  of  his 
right  to  vote,  the  American  citizen  is  an  abso- 
lute sovereign.  He  owes  no  allegiance,  save 
to  his  country  and  his  fellow  citizens.  It  is 
his  unmixed  duty  to  cast  his  ballot  as  he 
deems  for  the  best  interest  of  himself  and 
those  who  are  affected  by  the  result  of  the 
election.  In  performing  this  duty,  no  partisan 
authority  has  rights  over  him.  No  official, 
high  or  low,  may  Interfere  with  him.  And  in 
construing  laws  affecting  the  suffrage  of  the 
citizen,  that  construction  should  always  ob- 
tain which  affords  the  citizen  the  greater  lib- 
erty and  freedom  of  choice. 
It  Is  urged  that  frauds  may  be  perpetrated 
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by  placing  on  the  official  ballot  the  names 
of  persons  as  candidates  of  a  political  party 
who  are  not  such  in  fact,  and  that  the  voters 
may  be  thereby  misled  and  deceived  Into, 
casting  their  ballots  in  a  manner  which  falls 
to  express  their  real  wishes.  That  there  is 
force  in  this  suggestion  must  be  conceded. 
It  is  possible  that  the  legislature  may  here- 
after deem  It  wise  to  restrict  in  some  knan- 
ner  the  multiplication  of  candidates  on  the 
official  ballot.  But  the  question  now  pre- 
sented Is,  where  ilral  factions  In  a  political 
party  each  put  forward  candidates,  whether 
the  board,  which  must  act  on  objections 
within  a  very  few  days  after  they  are  filed, 
which  Is  given  none  of  the  powers  usually 
and  necessarily  conferred  on  courts  of  com- 
pelling the  attendiince  of  witnesses,  the 
production  of  papers,  and  of  enforcing-  obe- 
dience to  Its  mandates,  may  finally  and  con- 
clusively determine  the  rights  of  the  oppos- 
ing factions,  place  the  candidates  of  one  on 
the  official  ballot,  and  exclude  those  of  the 
other,  or  whether  the  people  themselves  at 
the  election  have  the  sole  and  exclusive 
power  to  determine  which  is  the  false  and 
which  the  genuine.  This  they  certainly  might 
have  done  under  the  law  as  It  was  before  the 
passage  of  the  act  under  consideration,  and 
we  do  not  think  it  was  the  purpose  of  the 
legislature  to  take  this  right  away  from 
them,  or  authorize  any  set  of  public  officials 
to  do  so.  Cases  involving  substantially  the 
same  question  have  been  passed  on  by  the 
courts  of  neighboring  states.  In  the  case  of 
Shields  V.  Jacob,  88  Mich.  164.  50  N.  W.  105, 
It  was  decided  that:  "When  the  call  for  a 
convention  of  the  political- party  results  in 
the  holding  of  two  nominating  conventions, 
it  is  not  the  province  pf  the  board  of  election 
commissioners  to  determine  which  conven- 
tion represented  the  regular  nominating  con- 
vention of  the  party,  but  it  Is  their  duty  to 
place  upon  the  ballot  the  names  of  the  can- 
didates certified  to  them  by  the  committee 
of  either  branch  of  the  party  represented  by 
the  two  conventions;  and.  If  the  name  of  a 
party  shall  be  certified  by  each  of  the  two 
committees,  it  is  the  duty,  of  the  commis- 
sioners to  print  the  names  so  certified  with- 
out further  addition  or  distinctive  designa- 
tion than  such  as  Is  contained  In  the  certifi- 
cate so  furnished."  And  in  the  case  of 
State  V.  Allen,  43  Neb.  G52,  62  N.  W.  35,  it 
was  held  that:  "Where  two  factions  of  a 
political  party  nominate  candidates,  and  cer- 
tify such  nominations  to  the  secretary  of 
state  in  due  form  of  law,  the  latter  will  not 
Inquire  Into  the  regularity  of  the  convention 
held  by  either  faction,  but  will  certify  to 
the  several  county  clerks  the  names  of  the 
candidates  nominated  by  each,  such  practice 
being  in  harmony  with  the  rule  which  re- 
quires courts.  In  case  of  doubt,  to  adopt  that 
construction  which  affords  the  citizen  the 
greater  liberty  in  casting  his  ballot."  And 
In  the  recent  case  of  Phelps  v.  Piper  (Neb.) 
07  N.  W.  755,  in  a  carefully  considered  opin- 


ion, it  was  said:  "Political  parties  are  vol- 
untary associations  for  political  purposes. 
They  establish  their  own  rules.  They  are 
governed  by  their  own  usages.  Voters  may 
form  them,  reorganize  them,  and  dissolve 
them  at  their  own  will.  The  voters  ulti- 
mately must  determine  every  such  question. 
The  voters  constituting  a  party  are.  Indeed, 
the  only  body  which  can  officially  determine 
between  contending  factions  or  contending 
organizations.  The  question  is  one  essen- 
tially political,  and  not  judicial.  In  Its  char- 
acter. It  would  be  alike  dangerous  to  the 
freedom  of  elections,  the  liberty  of  voters, 
and  to  the  dignity  and  respect  which  should 
be  entertained  tor  judicial  tribunals,  for  the 
courts  to  undertake  in  any  case  to  investi- 
gate either  the  government,  usages,  or  doc- 
trines of  political  parties,  and  to  exclude 
from  the  official  ballots  the  names  of  candi- 
dates placed  In  nomination  by  an  organiza- 
tion which  a  portion,  or  perhaps  a  large  ma- 
jority, of  the  voters  professing  allegiance  to 
the  particular  party,  believed  to  be  the  rep- 
resentatives of  Its  political  doctrines  and  Its 
party  government."  In  the  case  of  People 
V.  District  Ct.  of  Arapahoe  Co.,  18  Colo.  20, 
31  Pac.  339,  It  was  said  In  the  syllabus  that 
"It  Is  not  the  province  of  either  executive 
or  judicial  officers  to  give  final  sanction  to 
the  mere  course,  regularity,  or  genuineness 
of  any  political  organization  as  such." 
These  cases  were  decided  under  statutes 
substantially  like  ours,  and  fully  sustain  the 
proposition  that  no  power  Is  vested  either  in 
the  special  board  provided  by  the  Australian 
ballot  law,  or  in  the  courts,  to  pass  on  the 
merits  of  the  claims  of  rival  factions  of  a 
political  party;  but  that,  where  both  hold 
conventions,  and  nominate  candidates,  both 
must  be  recognized,  and  given  a  place  on  the 
official  ballot.  The  supreme  court  of  Mis- 
souri, In  the  case  first  cited,  holds  that  there 
was  a  valid  agreement  to  arbitrate;  that  the 
award  was  made  In  accordance  with  tliat 
agreement,  which  was  binding  on  the  par- 
ties. We  have  very  serious  doubts  whether 
the  courts  can  take  cognizance  of  and  en- 
force such  agreements  with  reference  to  con- 
troversies of  this  character.  But,  If  the  po- 
sition of  that  court  be  sound,  there  was  an 
express  withdrawal  by  the  plaintiffs  from 
the  submission  In  this  case  before  the  pri- 
maries were  held,  and  the  award  made.  The 
general  rule  is  well  established  that  an 
agreement  to  arbitrate  may  be  revoked  at 
any  time  before  final  submission.  It  seems 
to  us,  however,  a  matter  of  politics,  rather 
than  of  contratt.  In  conclusion,  without  at- 
tempting to  lay  down  a  definite  fixed  rule 
limiting  the  Inquiry  of  the  county  officers 
named  on  objections  to  a  certificate  of  nom- 
ination, we  hold  that  they  have  no  power 
to  Inquire  Into  the  rights  of  opposing  fac- 
tions of  a  political  party,  nor  to  enforce 
agreements  with  reference  to  the  withdraw-' 
al  of  one  or  another  set  of  candidates  after 
their  nomination  by   a  convention,    nor  to 
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give  effect  to  any  supervisory  power  or  con- 
trol of  party  state  committees  over  local 
party  organizations;  that,  after  the  candi- 
dates have  once  been  nominated  by  a  con- 
vention held  by  a  party  or  faction  of  a  party, 
and  genuine  certificates  In  due  form  have 
been  filed  with  the  proper  officer,  the  names 
must  be  printed  on  the  official  ballot,  uijder 
the  heading  of  the  party  which  they  claim 
to  represent,  unless  such  candidates  with- 
draw In  the  manner  Indicated  by  the  stat- 
ute. A  peremptory  writ  Is  awarcled  as 
prayed  for. 

MARTIN,  C.  J.,  concurs. 

JOHNSTON,  J.  (dissenting).  In  my  view, 
the  plaintiffs  afe  not  entitled  to  the  relief 
which  they  ast.  While  they  had  been  named 
in  a  manner  as  the  candidates  of  one  of  sev- 
eral conventions  held  in  Wyandotte  county, 
they  had  long  before  relinquished  their  claims 
as  candidates,  and  agreed  to  a  reorganization 
of  the  Republican  party,  and  to  the  nomina- 
tion of  another  ticket.  Dissensions  had  arisen 
in  the  Republican  party  In  that  county.  Two 
conventions  had  been  held  in  the  month  of 
July,  1896,  and  two  separate  ticliets  had 
been  brought  out,  each  claiming  to  be  the  Re- 
publican ticket,  and  that  the  other  was  not 
entitled  to  recognition.  The  Republican  state 
central  committee,  which  has  supreme  control 
over  the  party  and  the  subordinate  organiza- 
tions within  the  party,  took  cognizance  of  the 
dissensions,  and  through  Its  intervention  it 
was  agreed  that  there  should  be  a  reorgan- 
ization of  the  party  In  that  county,  that  the 
central  committees  claiming  to  exercise  local 
control  should  be  then  and  there  dissolved,  and 
that  a  statutory  primary  election  should  be 
held  under  the  supervision  of  the  state  centr.al 
committee,  the  polls  to  remain  open  from  8 
o'clock  in  the  morning  until  7  o'clock  in  the 
evening,  at  which  a  new  central  committee 
should  be  chosen,  and  also  candidates  for  the 
local  offices,  who  should  be  regarded  as  the 
Republican  ticket  for  that  county.  The  agree- 
ment was  in  writing,  and  was  signed  by  the 
candidates  and  by  the  officers  and  members  of 
the  several  committees,  all  of  whom  stipulat- 
ed that  they  would  unite  in  the  earnest  sup- 
port of  the  ticket  chosen  at  the  primary  elec- 
tion. September  12,  1896,  was  fixed  as  the 
time  for  holding  the  primary  election.  Due 
notice  of  the  same  was  given,  and  the  choice 
of  a  ticket  was  thus  remitted  to  the  Republi- 
can electors  of  the  county.  A  ticket  was 
chosen  by  an  unquestioned  majority  over  the 
plaintiffs  who  were  voted  for,  and  there  is  no 
claim  of  fraud  In  that  election.  The  ticket 
then  chosen  has  been  recognized  by  the  Re- 
publican state  central  committee  as  the  Re- 
publican ticket  of  Wyandotte  county,  and  en- 
titled to  a  place  upon  the  ballot  as  such.  It 
appears  that  according  to  party  usage  and  prec- 
edent tlie  Republican  state  central  commit- 
tee had  authority  to  intervene  In  the  settle- 
ment of  the  dispute  and  in  the  reorganization 


of  the  party.  The  plaintiffs  submitted  to  tlie 
authority  of  that  committee,  and  consented 
that  they  would  relinquish  their  forilier 
claims,  and  abide  the  decision  of  the  people 
at  the  primary  election.  Their  agreement 
having  been  acted  upon,  the  election  held,  and 
the  ticket  named,  they  should  not  now  be  al- 
lowed to  repudiate  their  agreement,  nor  to  de- 
feat the  choice  made  by  the  electors  at  the 
primary  election.  In  a  very  similar  case  the 
supreme  court  of  Missouri  held  that  an  agree- 
ment and  submission  by  candidates  under 
substantially  similar  circumstances  as  arose 
in  the  present  case  were  binding  on  the  can- 
didates, and  precluded  them  from  thereafter, 
insisting  upon  their  former  status  or  rights  as 
candidates.  Chief  Justice  Sherwood,  who  pro- 
nounced the  Judgment  of  the  court,  remarked 
that  candidates  could  not  claim  the  benefits  of 
party  organization,  and  at  the  same  time  deny 
the  obligatory  force  of  reasonable  party  regu- 
lations, and  that  the  course  pursued  was  In 
the'  Interest  of  order,  fair  dealing,  and  good 
government.  State  v.  Lesueur,  103  Mo.  25.^?, 
15  S.  W.  539. 

Another  reason  why  the  writ  of  mandamus 
should  not  issue  is  the  fact  that  the  tribunal 
provided  by  law  for  the  decision  of  such 
questions  has  determined  that  the  plaintiffs 
are  not  entitled  to  a  place  on  the  ballot  as 
the  nominees  of  the  Republican  party.  The 
legislature  recognized  that  questions  would 
arise  as  to  the  regularity  of  party  nomlnri- 
tlons,  and  as  to  which  one  of  several  tickets 
was  entitled  to  use  the  party  designation,  and 
in  the  interest  of  order  and  fairness  provided 
tribunals  to  determine  these  questions.  Ob- 
jections or  questions  In  relation  to  state  or 
district  nominations  are  to  be  considered  and 
decided  by  a  tribunal  composed  of  the  secre- 
tary of  state,  auditor  of  state,  and  attorney 
general,  and,  as  to  county  or  township  nom- 
inations, by  a  tribunal  composed  of  the  coun- 
ty clerk,  clerk  of  the  district  court,  and  coun- 
ty attorney.  In  each  of  these  tribunals  there 
are  officers  authorized  to  administer  oaths,  and 
the  statute  provides  that  objections  or  ques- 
tions to  be  raised  shall  only  be  heard  upon  no- 
tice which  shall  fix  the  time  and  place  of  the 
hearing.  It  Is  provided  that  their  decisions, 
when  made,  shall  be  final.  Laws  1893,  c.  78, 
§  10.  There  can  be  little  doubt  that  such  a 
question  as  we  have  before  us  is  included 
within  the  terms  of  the  statute.  In  most  of 
the  states  the  inquiry  of  the  tribunal  is  lim- 
ited to  objections,  but,  lest  a  too  restricted 
view  should  be  taken  in  this  respect,  our  stat- 
ute provides  not  only  for  objections  to  nom- 
inations, but  for  the  consideration  and  decision 
of  "other  questions  arising  in  relation  there- 
to." In  Ohio,  tribunals  have  been  created 
for  a  similar  purpose,  and  their  power  has 
been  broadened  like  our  own,  so  that  they  con- 
sider and  decide  objections  and  other  ques- 
tions relating  to  nominations.  Two  conven- 
tions were  there  held  by  persons  claiming  to 
be  representatives  of  the  People's  party,  and 
two    tickets   had   been   nominated,    each,  of 
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which  asked  for  a  place  upon  the  ballot  as 
the  People's  party's  ticket.  Objections  being 
made,  a  hearing  was  had  before  the  proper 
tril)unal,  where  it  was  decided  tliat  od«  of  the 
tickets  was  regularij-  nominated,  and  was  en  ■ 
titled  to  be  placed  on  the  ballot  as  the  Peo- 
ple's party's  ticket.  The  decision  of  the  tri- 
Imnal  is  final  there,  as  well  as  here,  but,  not- 
withstanding the  Importance  and  finality  of 
the  decision,  the  supreme  court  of  Ohio  up- 
held the  statute,  and  the  exercise  of  such  pow- 
er by  the  statutory  tribunal,  and  further  held 
that  when  the  decision  Is  made  by  that  tri- 
bunal the  courts  are  powerless  to  interfere. 
Chapman  v.  Miller,  .52  Ohio  St.  166,  39  N.  E. 
24.  See,  also,  State  v.  Lesueur,  supra;  In  re 
Redmond  (Sup.)  25  N.  Y.  Supp.  381.  Our  stat- 
ute is  plain,  and  It  seems  to  me  that  the  pow- 
^T  is  plainly  conferre<l.  and  that  in  this  in- 
stance it  was  rightfully  exercised. 

It  was  urged  that  the  power  was  liable  to  be 
abused,  t)ecause  the  officers  designated  as  tri- 
bunals to  determine  these  controversies  are 
likely  to  be  interested  in  the  result  of  the  elec- 
tion; but  this  consideration  is  entitled  to  very 
little  weight  We  cannot  assume  that  they 
will  act  dishonestly,  or  abuse  the  power  that  is 
confided  in  them.  The  Judges  of  the  courts 
liave  politlcai  opinions,  and  are  generally  ad- 
herents of  some  of  the  political  parties,  but 
they  are  not,  for  that  reason,  relieved  from  the 
duty  and  responsibility  of  determining  ques- 
tions like  these,  however  disagreeable  the  task 
may  he.  Questions  of  this  character  must  be 
■decided  by  some  one,  and  it  is  for  the  icgisia- 
ture  to  determine  where  that  power  shall  be 
vested.  The  courts  need  not  be  concerned 
nlx)ut  the  wisdom  or  policy  of  the  legislation. 
We  cannot  disregard  the  legislative  declaration 
l)ecatise  it  may  appear  to  us  not  to  be  the  best 
policy,  nor  because,  as  has  been  suggested,  the 
managers  of  political  parties  may  sometimes  be 
actuated  by  selfish  or  sinister  motives.  It  has 
also  been  suggested  that  the  exercise  of  the 
power  would  tend  to  strengthen  party  machin- 
ery and  the  domination  of  party  leaders;  but 
tliis  case  does  not  afford  an  illustration  of  such 
I)erii,  as  the  steps  tliat  were  taken  were  to  de- 
ixise  the  existing  managers  and  committees, 
and  to  submit  to  the  Ilepublican  electors  the 
question  as  to  who  should  be  their  party  lead- 
ers and  candidates.  Ail  know  that  under  our 
system  of  government  the  preliminary  steps  In 
elections  and  the  choice  of  officers  are  carried 
on  through  the  political  parties,  their  organiza- 
tions and  representatives,  and  necessarily  there 
must  be  rules  and  regulations  for  their  guid- 
ance and  control.  The  Unportant  part  which 
they  take  in  state  affairs  docs  not  rest  upon 
mere  usage  or  aciiuiescence,  but  is  recognized 
in  numerous  statutt>s.  and  especially  in  tiiose 
providing  for  primarj'  elections  to  nominate  can- 
didates (Laws  ISOl,  c.  ll.">),  and  In  the  Austiu- 
Uan  ballot  law,  wliich  contains  the  provision 
which  is  now  imder  consideration.  The  exist- 
ence or  control  of  (Mlitical  iwirties.  however, 
does  not  neifssarii.v  interfere  with  the  rights 
of  the  individual  voter,  who  is  at  liberty  to 


sever  his  party  relations  at  any  time,  and  re- 
sume them  again  at  will.  New  parties  may 
be  organized,  and  new  associations  fomi'il. 
without  Ihuit.  Besides,  provision  is  made  for 
tiie  proposal  of  candidates  and  tickets  by  pt.'ti- 
tions,  uix>u  which  only  a  few  names  are  re- 
quired. The  ballot  law  contains  some  restric- 
tions, but  they  are  supposed  and  lutemled  t  j 
be  in  the  interest  of  a  fair  and  honest  expn-s- 
sion  of  the  will  of  the  voters.  It  is  true,  as  has 
been  suggested,  that  before  the  enactment  of 
that  law  any  one  might  print  and  circulate  as 
many  kinds  of  ballots  as  he  desired,  but  this 
policy  was  deemed  to  be  unwise.  It  was  some- 
times used  to  mislead  and  defraud  the  voters, 
and  henc?  the  law  was  changed  so  that  we 
have  but  a  dingle  ballot,  prepared  under  the 
supervision  of  public  officers,  and  as  the  law  di- 
rects. Each  political  party  is  entitled  to  have 
its  ticket  placed  upon  that  ballot  tmder  the 
party  designation,  so  that  its  adherents  may  In- 
telligently vote  for  their  party  candidates. 
While  other  tickets  may  be  brought  out  by 
dissatified  or  independent  elements  in  a  part}-, 
such  elements  have  no  right  to  Iwrrow  or  mis- 
appropriate the  party  designation,  as  Uiat 
would  necessarily  tend  to  confuse  and  deceive 
the  voters.  The  People's  party  nominated  a. 
state  ticket  in  Kansas  the  present  year,  and 
the  persons  named  have  been  certified  as  th« 
candidates  of  that  party,  and  are  entitled  to  be 
placed  upon  the  bsillot  imder  the  beading  of  tho 
People's  iwrty.  Suppose  another  convention  had 
been  called  by  some  of  the  same  party  In  North- 
ern Kansas,  and  another  ticket  had  been  uaui- 
ed,  and  suppose  anotlier  convention  of  the  same 
party  should  be  held  in  Southern  Kansas,  am] 
another  in  Western  Kansas,  and  stlU  another 
state  convention  should  be  held  in  some  remote 
coimty  by  a  few  members  of  the  People's  party, 
and  that  each  of  these  conventions  should  nom- 
inate a  state  ticket,  and  ask  to  have  it  pla- 
ced upon  the  l>allot  as  the  regular  People's 
party  ticket;  would  each  ticket  be  entitled  to 
a  place  on  the  ballot  under  the  party  designa- 
tion, or  could  all  be  grouped  together  in  one 
coliunn,  under  a  single  heading?  To  prevent 
abuses  of  this  character,  the  legislature,  in- 
tending that  each  party  should  only  make  a  sin- 
gle nomination,  provided  a  tribiuial  to  deter- 
mine, among  other  things,  disputed  questions 
in  relation  to  nominations;  and  that  it  has 
authority  to  determine  wiilch  is  the  regular  or- 
ganization, and  entitled  to  use  the  party  desig- 
nation, has  heretofore  been  the  accepted  theory 
of  the  ballot  law.  It  was  so  decided  by  the 
district  court  of  Shawnee  county  in  a  contro- 
versy over  a  congressional  nomination  about  two 
years  ago,  and  the  power  has  been  repeatedly 
exercised  by  both  state  and  county  officers.  If 
these  tribunals  cannot  determine  questions  liike 
tliese,  it  would  seem  tliat  nothing  remains  tut 
their  decision  beyond  the  noere  question  of  the 
form  or  the  genuineness  of  the  certificates. 
But  that  this  was  not  the  legislative  purpose  Ls 
shown  l)y  the  provision  which  leaves  the  mat- 
ter of  form  to  the  officer  with  which  they  art- 
filed.     If  the  certificates  are  in 'apparent  con- 
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formlty  with  law,  they  are  deemed  to  be  valid, 
and  the  tribunal  In  question  is  oulj'  called  when 
objections  are  made,  or  other  questions  ai*  rais- 
ed in  rjjlation  to  the  nomination.  Evidently  it 
was  not  the  intention  of  the  legislature  that  thl& 
tribunal  should  be  called  to  consider  and  decide 
mere  matters  of  form,  or  as  to  the  genuineness 
of  the  papers.  In  my  view,  it  was  intended 
Ihat  they  should  determine  questions  like  the 
one  before  us,  and  the  exercise  of  such  power  by 
them  would  tend  to  promote  the  purposes  for 
which  the  ballot  law  has  been  enacted.  The 
cases  mentioned  in  the  prevailing  opinion,  and 
which  it  is  claimed  hold  to  a  different  view,  are 
not  based  upon  statutes  lllie  our  own.  As  has 
already  been  noted,  the  legislature,  In  confer- 
ring power  upon  the  tribunal,  has  not  conlined 
it  to  mere  objections,  but  has  extended  It  to 
other  questions  in  relation  to  the  nominations. 
The  power  is  lodged  with  important  officers  In 
each  tribunal,  and,  recognizing  that  legal  ques- 
tions would  arise  for  decision,  it  is  provided 
that  the  attorney  general  shall  be  a  member 
of  the  state  tribunal,  and  the  county  attor- 
ney of  the  county  tribunal.  Instead  of  dis- 
posing of  the  questions  arising  in  a  summary 
way,  which  seems  to  be  authorissed  by  the 
statutes  of  some  of  the  other  states,  these 
tribunals  can  only  act  upon  the  matters  sub- 
mitted to  them  after  due  notice  has  been  giv- 
en to  the  interested  parties.  These  notices 
fix  the  time  and  place  when  a  hearing  will 
l)e  had,  and  there  is  time  for  a  full  presenta- 
tion and  deliberate  consideration  of  the  facte 
in  controversy. 


(57  Kan.  471) 

MACLELLAN  v.  SEIM  et  al. 
(Supreme  Court  of  Kan^ns.    Dec.  5,  1806.) 
KQfiTY— Ji-RV  Trial— Review  ok  Evidence. 

1.  ^'1)110,  in  a  cause  of  nn  equitable  charac- 
ter, neither  party  can  demand  a  jury  as  a  mat- 
ter (if  right,  and  usually  the  better  practice  is 
for  the  court  to  try  it  alone,  yet  the  court  may, 
ill  its  discretion,  order  any  issue  or  isHues  of 
fact  to  be  tried  by  a  jury,  and  error  will  not  lie, 
unless  for  an  abuse  of  such  discretion. 

2.  The  evidence  and  the  findings  of  the  jury 
examined,  and  held  that  the  latter  are  supported 
hj  the  former;  and.  as  they  were  approved  by 
the  trial  court,  the  judgment  based  thereon  will 
not  lie  disturbed  by  this  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Morris  county; 
James  Humphrey,  Judge. 

Action  by  Conrad  Seim  against  Thomas  Mac- 
lellan  and  others.  Judgment  for  plaintiff.  De- 
fendant Maclellan  brings  error.     Affirmed. 

Harrison  &  Adams,  for  plaintiff  In  error.  J. 
K.  Ownes,  for  defendants  in  error. 

MARTIN,  C.  J.  1.  The  action  In  the  court 
below  was  brought  by  Conrad  Seim  for  the 
purpose  of  setting  aside  a  deed  to  certain  real 
estate  in  Parken'ille,  Morris  crounty,  alleged  to 
have  been  forged,  and  enjoining  the  register 
of  deeds  from  filing  and  recording  any  dtn-d 
from  Tliomas  Maclellan  for  said  prop<'rty. 
Maclellan  filed  an  answer,  setting  up  a  right 


to  the  real  estate,  and  asking  that  his  title  be- 
quieted,  or  that  he  be  decreed  to  bold  a  first 
lien  thereon  for  the  sum  of  $750  and  Interest, 
and  also  for  $38.01  for  taxes  paid  on  the  prop- 
erty for  the  year  1880.  The  case  was  called 
for  trial  at  March  term,  1892,  when  the  plain- 
tiff below  demanded  a  jury,  to  which  tlie  de- 
fendant objected,  Insisting  that  the  case  should- 
be  tried  by  the  court.  A  jury  was  called, 
however,  to  try  the  Issues,  although  no  gen- 
eral verdict  was  returned.  The  plaintiff  In  er- 
ror claims  that  It  was  error  to  try  the  issues 
by  a  Jury.  The  cause  was  equitiible  In  cliar- 
^acter,  and  might  have  been  tried  by  the  court 
alone,  notwithstanding  a  demand  for  a  juiy 
by  either  party,  as  neither  could  demand  it  as 
a  matter  of  right,  and  It  Is  usually  the  better 
practice  for  the  court  to  try  such  Issues  alone; 
but  the  court  may,  in  Its  discretion,  order  any 
issue  or  issues  of  fact  to  be  tried  by  a  jury,^ 
and  error  will  not  He,  unle^  for  an  abuse  of 
such  discretion.  Sections  206,  267,  Civ.  Code; 
HixoD  V.  George,  18  Kan.  233,  256;  Hunt  v. 
Spencer,  20  Kan.  126, 129;  Yeainans  v.  James, 
27  Kan.  195,  212;  Drinkwater  v.  Saublc,  46 
Kan.  170,  174,  26  Pac.  433,  434. 

2.  The  plaintiff  in  error  claimed  that  Seim 
and  wife  executed  and  delivered  the  deed  to 
William  Aliaway,  leaving  a  bbnk  for  the 
name  of  the  grantee,  which  was,  for  the  time 
being,  filled  in  with  the  name  of  Aliaway  in 
pencil,  with  authority  to  him  to  insert  the 
name  of  his  grantee;  that  Aliaway  owed  plain- 
tiff in  error  $750,  and,  as  collateral  secnrlly 
for  the  same,  delivered  said  deed  to  him,  and 
his  name  was  inserted  as  grantee;  tliat  Alia- 
way had  never  paid  the  debt,  but  plaintiff  In 
error  paid  the  taxes  on  the  property  fur  18S9, 
amounting  to  $38.01.  The  juT}-  found,  how- 
ever, in  substance,  that  Seim,  in  pur8U;iuce  of 
an  agreement  with  'Willlum  Aliaway,  deposited 
said  blank  deed  with  Maclellan,  until  Aliaway 
should  remove  certain  judgment  liens  from 
property  traded  to  Seim  by  Aliaway;  that 
said  liens  were  not  removed,  yet  Maclellan, 
without  authority  from  Seim,  wrote  his  name 
as  grantee  in  the  deed,  and  caused  the  same 
to  be  recorded;  that  Seim  did  not  authorize 
Aliaway  to  Insert  the  name  of  any  other  gran- 
tee; and  that  Maclellan  did  not  receive  said 
deed  from  Aliaway  in  good  faith,  and  for  a 
valuable  consideration.  The  evlden<K;  shows 
that  Maclellan  paid  the  taxes  on  the  Tarker- 
ville  property  for  1889,  amounting  to  $38.01, 
and  the  testimony  of  Aliaway  and  Burnett 
was  strongly  confli-matorj-  of  his  own  as  to  the 
transaction,  while  Seim  was  the  only  witnras 
to  it  in  his  own  behalf;  but  Maclellan  and  Bur- 
nett were  both  clerks  in  the  real-estate  office 
of  Aliaway,  at  Topeka,  where  the  transaction 
occurred,  and  the  jurj-  had  a  right  to  accept 
Seim's  testimony,  although  apparently  over- 
borne by  that  of  the  three  other  witnesses. 
There  was  evidence  to  support  the  finding^v 
and,  as  they  were  approved  by  the  trial  court, 
it  is  not  our  duty  to  set  them  aside.  Seim  did 
not  authorize  Maclellan  to  pa.v  the  taxes  o? 
1889,  and,  imder  the  findings  of  the  jury,  the 
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payment  must  be  regarded  as  volmitary,  and 
Maclellan  cannot  recover  the  amount  thereof. 
The  right  of  the  plaintiff  to  prove,  under  the 
pleadtngB,  that  Maclellan  held  the  deed  In  es- 
-crow  is  challenged,  but  we  think  the  general 
allegation  of  forgei?  was  broad  enough  to 
<-over  the  ciroumstancea  detailed  in  the  evi- 
dence and  In  the  findings  of  the  jury.  The 
judgment  must  therefore  be  afflnncd.  All  the 
Justices  concurring. 


(67  Kan.  BSX) 

BOAED  OF  COM'RS  OF  KINGMAN  COUN-  / 

TY   V.   LEONARD.. 

(Supreme  Court  ot  Kansas.    Dec.  5,  1806.) 

TAZA.TION  —  JODOMBNTS    IN    PaVOR    OF    NoSRBBI- 
DENTS. 

The  Btatates  oi  this  state  do  not  provide 
for,  nor  authorize,  the  assessment  and  taxation 
of  judgments  rendered  by  the  courts  of  this 
state  ic  favor  of,  and  owned  by,  citizens  of  oth- 
-er  states. 

(Syllabua  by  the  Court.) 

Error  from  district  court,  Kingman  coun- 
ty;  W.  O.  Basbore,  Judge. 

Action  by  William  F.  Leonard  against  the 
board  of  county  commissioners  of  Kingman 
-county.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

John  T.  Little,  Atty.  Gen.,  and  C.  W.  Fair- 
child,  for  plaintiffs  In  error.  P.  B.  GlUett 
and  M.  D.  Llbby,  for  defendant  in  error. 

ALLEN,  J.  This  action  was  brought  by 
the  defendant  In  error,  as  plaintiff  below, 
to  enjoin  the  collection  of  taxes  on  the  un- 
paid balance  of  a  Judgment  In  his  favor 
rendered  by  the  district  court  of  Kingman 
«ounty.  This  Judgment  was  rendered  in  an 
action  to  recover  the  amount  of  a  promis- 
sory note,  and  to  foreclose  a  mortgage  given 
to  secure  the  same.  The  mortgaged  proper- 
ty was  sold,  and,  after  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the 
Judgment,  there  remained  a  balance;  and 
the  balance  remaining  unpaid  was  assessed 
In  the  city  of  Kingman,  the  county  seat  of 
Kingman  county,  for  taxation.  The  plain- 
tiff Is  a  resident  of  Missouri.  The  question 
presented  for  onr  consideration  is  whether 
Judgments  rendered  by  the  courts  in  this 
state  In  favor  of  nonresident  parties  are  tax- 
able while  they  remain  unsatisfied.  Th^re  is 
no  claim  In  this  case  that  the  party  against 
whom  the  judgment  was  rendered  Is  Insol- 
vent, or  that  the  valuation  placed  on  the 
Judgment  is  excessive.  Has  the  legislature 
assumed  the  power  to  and  provided  for  the 
taxation  of  such  Judgments?  Section  1,  c. 
107,  of  the  General  Statutes  of  1889,  reads: 
"Section  1.  That  all  property  in  this  state, 
real  and  personal,  not  expressly  exempt 
therefrom,  shall  be  subject  to  taxation  in  the 
manner  prescribed  by  this  act."  In  section 
■2  the  term  "personal  property"  is  defined  as 
follows:  "The  term  'personal  property' 
-snail  include  every  tangible  thing  which  Is 


the  subject  of  ownership,  not  forming  part 
or  parcel  of  real  property;   also,  all  tax -sale 
certificates,    Judgments,    notes,    bonds    and 
mortgages,  and  all  evidences  of  debt  secured 
by  lien  on  real  estate;  also,  the  capital- stock, 
undivided   profits,   and   all  other   assets   of 
every  company,  Incorporated  or  unincorpo- 
rated, and  every  share  or  Interest  In  such 
stock,  profit,  or  assets,  by  whatever  name 
the  sjime  may  be  designated:   provided,  the 
same  is  not  Included  In  other  personal  prop- 
erty subject  to  taxation,  or  listed  as  the  prop- 
erty of  individuals;    and  also  every  sbare  or 
interest  in  any  vessel  or  boat  used  In  navi- 
gating any  of   the  waters   within   or  border- 
ing on  this  state,   whether  such   vessel  or 
boat  shall  be  within  the  Jurisdiction  of  the 
state  or  elsewhere;    and  also  all  'property' 
owned,  leased,  used,  occupied  or  employed 
by  any  railway  or  telegraph   company,   or 
corporation  within  this  state,  situate  on  the 
right  of  way  of  any  railway."    Section  7  of 
the  same  chapter  provides  where  property 
shall  be  listed  for  taxation,  and  the  part  of 
the  section  material  to  this  inquiry  reads  as 
follows:     "Every    person    required    to    list 
property  in  behalf  of  others  shall  list  sncb 
property  In  the  same  township,  school  dis- 
trict or  city  In  which  said  property   is   lo- 
cated;   but  he  shall  list  such  property  sep- 
arate and  apart  from  his  own,  specifying  the 
name  of  the  person,  estate,  company  or  cor- 
poration,  to  which  the  same   may    belong. 
All  toll  bridges  shall  be  listed  In  the  to-wn- 
ship  or  ward  where  the  same  are  located; 
and   if  located  in  two  wards  or  town^Iis, 
then  one-half  In  each  of  such  wards  or  town- 
ships.   And  all  personal  property   shall   be 
listed  and  taxed  each  year  In  the  to-wnsbip, 
school  district,  or  city  in  which   the  prop- 
erty was  located  on  the  first  day  of  March, 
but  all  moneys  and  credits  not  pertaining 
to  a  business  located  shall  be  listed   In  the 
township  or  city  In  which  the  owner  resided 
on  the  first  day  of  March."    It  will  be  ob- 
served that  the  provisions  with  reference  to 
what  property   shall   be  subject   to    taxation 
are  very  sweeping,  and  that  Judgments,  as 
well  as  other  forms  of  Intangible  property, 
are  not  only   Included   within   the    general 
terms  used,  but  are  specifically  mentioned  as 
Included  In  the  term  "personal   property." 
Sections  9  and  10  of  the  act  require  the  own- 
ers of  property  subject  to  taxation  to  make 
lists  thereof;   and  section  10a  provicles  that 
the  statement  shall  set  forth  the  utmiber  of 
the  school  district  or  districts  in  which  such 
property  was  situated  on   the   1st    day   of 
March.    It  Is  ably  and  earnestly  argued  that 
the    common-law    rule    embodied     in     the 
maxim,  "Mobllla  personam  sequuntur,"  ap- 
plies with  full  force  in  this  case,  and  that 
the   situs   of   the    Intangible    property    evi- 
denced by  the  Judgment  Is  at  the  dotnlcU* 
of  the  owner,  and  subject  to  taxation  tber»» 
only.    This  rule  of  law  Is  subject  to  so  man.v 
exceptions  and  limitations  that  it  is  qnite  as 
liable   to   mislead   as   to  furnlsb    a    correct 
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guide,  whea  considered  alone.  In  the  distri- 
bution of  the  estates  of  deceased  persons,  It 
Is  generally,  if  not  universally,  given  tuU 
force  and  effect,  both  as  to  tangible  and  in- 
tangible property;  and,  from  comity,  na- 
tions foreign  to  each  other  generally  recog- 
nize the  law  of  the  place  of  the  owner's 
domicile  as  controlling  in  the  distribution  of 
the  personal  estate  of  the  deceased  owner. 
To  questions  of  taxation  the  maxim  has  very 
little  application.  Every  sovereignty  asserts 
the  right  to  levy  taxes  on  persons  and  prop- 
erty within  Its  protection,  and  the  ground  on 
which  all  taxation  is  justified  is  that  it  Is 
a  burden  necessarily  Imposed  by  the  sover- 
eignty In  order  to  enable  It  to  perform  its 
duty  In  protecting  persons  and  property.  1 
Desty,  Tax'n,  59;  Cooley,  Tax'n,  19  et  seq.; 
Story,  Confl.  Laws,  543,  note  A,  and  cases 
cited.  We  think  it  now  quite  well  settled 
that  choses  in  action  belonging  to  a  nonres- 
ident, in  the  hands  of  a  managing  agent 
within  the  state,  are  taxable.  City  of  New 
Albany  v.  Meekln,  56  Am.  Dec.  522,  note 
page  530,  and  eases  therein  cited;  1  Desty, 
Tax'n,  64;  Finch  v.  York  Co.,  10  Neb.  50, 
:»  N.  W.  589.  The  power  to  tax  residents 
of  the  state  on  credits  due  from  citizens  of 
other  states  Is  often  upheld.  Klrtland  v. 
Hotchklss,  42  Conn.  426.  And  this  even 
where  It  results  In  duplicate  taxation.  Dyer 
v.  Osborne,  11  B.  I.  321;  note  to  People  v. 
Worthlngton,  74  Am.  Dec.  95,  and  cases 
cited.  The  cases  upholding  the  power  to  tax 
promissory  notes  and  other  written  securi- 
ties held  within  the  state,  though  owned  by 
a  nonresident,  sometimes  lay  stress  on  the 
fact  that  the  securities  are,  in  a  certain 
sense,  property,  and  are  subject  to  seizure  for 
debt,  and  that  a  title  may  be  made  to  the 
intangible  debt  by  delivery  of  the  written 
evidence  of  it. 

We  perceive  no  valid  objection  to  the  pow- 
er of  the  legislature  to  tax  all  judgments  by 
domestic  courts,  and  remaining  unsatisfied, 
whether  owned  by  citizens  of  this  state,  or 
other  states,  or  foreign  countries,  provided 
the  rate  of  taxation  be  the  same  as  that 
imposed  on  other  forms  of  property  belong- 
ing to  citizens  of  this  state.  The  question 
here,  however.  Is  whether  the  legislature  has 
expressed  a  purpose  to  tax  judgments  in 
favor  of  a  citizen  of  another  state,  rather 
than  as  to  the  power  to  do  so.  Judgments 
are  included,  by  the  express  ptovlslon  of  sec- 
tion 2,  In  the  term  "personal  property." 
Does  this  mean  judgments  owned  by  citi- 
zens of  this  state,  or  those  rendered  by 
courts  within  the  state,  without  reference  to 
ownership?  In  answering  this  question, 
some  weight,  at  least,  should  be  given  to 
the  rule  that  credits  are  generally  regarded 
as  residing  with  the  creditor.  The  case  of 
Fisher  v.  Oom'rs,  19  Kan.  414,  Is  an  extreme 
one,  and  has  been  criticised.  A  resident  of 
this  state  may  undoubtedly  be  taxed  on  mon- 
eys due  him  from  citizens  of  other  states, 
And  this  would  be  equally  true  after  the 
v.46p.no.l2— 61 


claim  Is  reduced  to  judgment  In  a  foreign 
jurisdiction.  Under  the  provisions  of  section 
7,  where  the  owner  of  a  domestic  judgment 
resides  in  this  state,  it  seems  clear  that  it 
must  be  taxed  at  the  place  of  bis  residence, 
provided  it  does  not  pertain  to  a  business 
located  at  some  other  place.  Where  the 
owner  is  a  nonresident,  if  taxed  at  all,  it 
must  be  taxed  in  the  township,  school  dis- 
trict, or  city  In  which  it  is  located;  and,  to 
be  taxable,  it  must  be  held  to  have  a  situs 
of  its  own.  The  authorities  with  reference 
to  the  situs  of  a  judgment  are  not  numerous, 
and  no  case  is  called  to  our  attention  where 
the  precise  point  now  under  consideration 
has  been  decided  in  an  action  where  the 
owner  of  the  judgment  resided  out  of  the 
state.  But,  in  cases  where  the  owner  re- 
sided In  the  state,  it  has  been  held  that  the 
situs  of  the  judgment  for  purposes  of  taxa- 
tion is  at  the  residence  of  the  judgment  cred- 
itor. Meyer  v.  Pleasant,  41  La.  Ann.  645,  6 
South.  258;  People  v.  Eastman,  25  Cal.  601. 
When  this  case  was  first  considered,  the 
writer  was  strongly  inclined  to  the  opinion 
that  a  judgment  should  be  held  to  have  a 
situs  of  its  own  at  the  place  where  the  rec- 
ord of  the  court  rendering  It  Is  kept;  but  It 
seems  quite  clear  that.  If  the  owner  be  a 
resident  of  this  state,  its  situs  is  with  him, 
at  his  place  of  residence,  and  there  Is  no 
purpose  expressed  by  the  legislature  to  give 
judgments  in  favor  of  nonresidents  a  situs 
for  the  purpose  of  taxation.  If  the  legisla- 
ture wishes  to  change  the  rule,  and  establish 
a  situs  for  taxation  for  all  judgments  render- 
ed by  the  courts  of  this  state.  It  ought  to  em- 
ploy language  expressive  of  its  purpose  to  do 
so.  The  natural  Implication  from  th6  lan- 
guage in  fact  employed  would  seem  to  be 
that,  as  to  the  situs  of  credits  for  taxation, 
the  rules  generally  recognized  were  Intended 
to  be  followed.  The  judgment  is  affirmed. 
All  the  Justices  concurring. 


(67  Kan.  482) 
BANE  et  al.  ▼.  HARTZELL,  SherifE. 

(Supreme  C!ourt  of  Kansas.    Dec.  5,  1896.) 

Chattel  Moktoaob  — Description  — Fraud— Ex- 
cessive Security — Future  Advances- 
Insolvency— Preferences. 

1.  The  fact  that  the  goods  mortgaged  are 
more  than  enough  in  value  to  secure  the  indebt- 
edness does  not,  of  itself,  establish  fraud,  even 
if  a  badge  thereof:  but  perhaps  the  security 
might  be  so  excessive  as  to  cast  suspicion  upon 
the  transaction  to  the  f^xtent  of  requiring  an  ex- 
planation. 

2.  A  chattel  mortgage  given  in  good  faith  for 
a  greater  sum  than  Is  owing  by  the  mortgagor 
to  the  mortgagee,  to  secure  both  a  present  in- 
debtedness and  future  advances  to  tie  made  by 
the  mortgagee,  is  not  fraudulent  in  law  as  to 
creditors  of  the  mortgagor,  even  though  the 
mortgage  does  not  express  upon  its  face  that 
the  excess  is  for  future  advances,  but  recites  the 
securing  of  promissory  notes,  which  amount 
to  the  existing  indebtedness  and  the  contemplat- 
ed future  advances  combined,  as  if  all  the  notes 
were  given  for  an  existing  indebtedness. 

3.  It  is  permissible  for  one  bona  fide  credit- 
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or  of  a  failing  debtor  to  secure  a  preference  over 
others  by  obtaining  a  chattel  mortgage  from 
■Bch  debtor,  and  filing  it  for  record;  and,  unless 
•uch  preferred  crediuii  stands  in  some  relation 
of  confidence  to  the  others,  he  is  under  no  obliga- 
tion to  disclose  to  them  what  he  has  done,  or 
what  he  intends  to  do,  to  protect  bis  own  inter- 
est. 

4.  Under  a  chattel  mortgage  upon  "all  the 
■tock  of  clothing"  and  "furnishing  goods"  in  a 
certain  store  buiidmg,  no  goods  will  pass  which 
do  not  come  within  the  description  of  "clothing" 
or  "furnishing  goods." 

(Syllabus  by  the  Court) 

Error  from  district  court,  Chautauqua 
county;  Luclen  Earle,  Judge. 

Replevin  by  Clement  Bane  &  Co.  against 
S.  T.  Hartzell,  sheriff.  From  a  judgment 
for  defendant,  plaintiffs  bring  error.    Reversed. 

The  evidence  tended  to  show  that  E.  S. 
Latsbaugh  was  engaged  in  trade  in  his  own 
building  at  Sedan.  He  became  indebted  to 
the  Sedan  National  Bank  upon  promissory 
notes  amounting  to  $3,300,  to  secure  wbicb, 
on  November  20,  1891,  he  executed  a  chattel 
mortgage  on  his  entire  stock  of  goods,  but 
this  mortgage  was  not  filed  for  record  until 
January  20,  1892.  After  the  execution  of 
said  mortgage,  Latsbaugh  became  further 
Indebted  to  said  bank  In  the  sum  of  $150,  evi- 
denced by  two  promissory  notes  of  $75  each. 
He  was  indebted  to  the  Western  Furnishing 
Goods  Company  In  a  sum  between  $300  and 
$400,  which  indebtedness  was  unsecured. 
He  owed  to  Clement  Bane  &  Co..  of  Chicago, 
on  account  for  goods,  $3,197.45,  and  on  a 
promissory  note  of  date  November  18,  1891, 
for  $400,  payable  in  60  days,  with  Interest  at 
8  per  cent,  per  annum  from  date,  all  of  which 
Indebtedness  was  unsecured.  There  was  an 
Incumbrance  of  $1,000  on  the  store  building, 
which  was  probably  the  greater  part  of 
its  value,  and  an  Incumbrance  of  $600  on  a 
quarter  section  of  land  north  of  Sedan, 
which  was  more  than  half  its  value.  He  al- 
so owned  a  block  In  Fast  Sedan,  worth  $100 
to  $200.  unincumbered,  and  this  was  sub- 
stantially all  the  property  he  owned  outside 
of  the  stock  of  goods.  On  January  18,  1892, 
John  T.  Earhart,  the  traveling  salesman  and 
representative  of  Clement  Bane  &  Co.,  call- 
ed upon  Latsbaugh,  for  the  purpose  of  taking 
his  order  for  goods  for  the  spring  trade,  bis 
sample  trunks  being  in  the  store  and  open, 
ready  for  the  examination  of  goods.  Before 
anything  had  been  done,  however,  In  the 
way  of  selection,  Latsbaugh  told  Earhart 
that  he  was  owing  a  great  deal  of  money. 
Earhart  then  said  to  Latsbaugh  that  he  was 
owing  Clement  Bane  &  Co.  a  pretty  large 
bill,  and,  before  going  any  further,  he  would 
like  to  have  security  for  the  past  indebted- 
ness, and  also  for  the  goods  ordered,  and 
Latsbaugh  agreed  to  this.  Accordingly  Ear- 
hart went  to  the  law  office  of  J.  D.  McBrlan, 
and  employed  him  to  draw  up  a  chattel  mort- 
gage on  Latsbaugb's  stock  of  goods.  Ear- 
hart then  went  back  to  the  store,  and  had 
Latsbaugh  to  accompany  him  to  McBrlan's 
office,  where  a  chattel  mortgage  was  drawn 


to  secure  nine  promissory  notes  of  $555.55 
each,  one  being  payable  each  month  for  the 
nine  succeeding  months.  The  description  of 
the  mortgaged  property  was  as  follows:  "All 
the  stock  of  clothing,  furnishing  goods,  and 
fixtures  now  owned  ty  E.  S.  Latsbaugh,  and 
kept  in  the  building  situated  on  lot  number 
five  (5),  in  block  number  twenty-two  (22), 
in  the  city  of  Sedan,  Chautauqua  county, 
Kansas,  and  all  notes  and  book  accounts 
pertaining  to  his  business."  Nothing  was 
said  to  McBrian  about  the  som  secured  be- 
ing greater  than  the  existing  Indebtedness, 
and  he  knew  nothing  about  the  transaction, 
further  than  that  he  was  Instructed  to  draw 
the  notes,  and  secure  them  by  the  chattel 
mortgage.  Before  the  delivery  of  the  papers. 
Earhart  asked  Latsbaugh  If  his  stock  was 
subject  to  any  Incumbrance,  and  Latsbaugh 
answered  that  he  had  given  some  kind  of  a 
document  of  like  nature  to  secure  the  Sedan 
National  Bank,  but  he  did  not  know  exactly 
what  It  was.  It  was  agreed,  at  the  same 
time,  that  Latsbaugh  should  continue  to  sell 
the  goods  as  the  agent  of  Clement  Bane  & 
Co.,  that  he  should  deposit  the  proceeds  of 
the  sales  In  the  First  National  Bank  each 
day  In  his  name,  as  such  agent,  and  should 
remit  the  same,  less  expenses,  weekly  tc 
Clement  Bane  &  Co.  The  mortgage  was 
then  recorded,  and  thereafter,  on  the  same 
day,  a  selection  of  spring  goods  was  made, 
and  a  bill  thereof  transmitted  to  Clement 
Bane  &  Co.,  the  amount  of  the  order  being 
$1,823.40.  Latsbaugh  then  gave  Earhart  a 
check  on  the  Sedan  National  Bank  for  $20C 
which  was  paid,  leaving  a  balance  of  $8  onl\ 
to  his  credit.  The  $200  payment  was  credit 
ed  on  one  of  the  notes.  No  sign  was  put  ur 
at  the  store  indicating  that  Latsbaugh  wns 
continuing  business  as  the  agent  of  Clement 
Bane  &  Co.,  and  no  change  was  made  in  tin- 
books  of  account,  although  some  goods  wer< 
sold  on  credit,  and  charged  upon  the  books 
On  January  21,  1892,  the  Western  Furnish 
Ing  Goods  Company  and  the  Sedan  National 
Bank  commenced  actions  against  Latsbaugh 
on  their  respective  claims,  and  orders  of  at- 
tachment were  issued  therein,  and  S.  1' 
Hartzell,  the  sheriff,  levied  said  writs  upon 
said  stock  of  goods  and  fixtures  and  tli<- 
books  of  account.  The  appraisement  showt- 
that  the  book  accounts  were  appraised  at 
$550,  and  the  goods  and  fixtures  at  $6,050.19. 
making  a  total  of  $6,606.19.  About  the  timr 
that  the  order  for  the  bill  of  spring  good:< 
reached  Clement  Bane  &  Co.,  they  received 
notice  of  the  attachment  suits,  and  the  good.« 
were  never  forwarded  to  Latsbaugh.  Or 
February  10,  1882,  Clement  Bane  &  Co.  com 
menced  their  action  of  replevin  against  the 
sheriff,  and  said  goods  and  fixtures  and  tho 
account  books  were  taken  by  the  coroner 
from  the  sheriff,  who  gave  a  redelivery  bond, 
and  retained  possession,  and,  by  order  of  the 
court,  he  sold  all  the  property  on  March  12, 
1892,  at  public  auction,  to  the  Sedan  National 
Bank  for  $4,040.    In  the  petition  In  the  ?e- 
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plovln  action,  Clement  Bane-  &  Co.  claimed 
41  special  ownership  to  the  extent  of  $3,403.05, 
besides  Interest,  and  they  averred  that  the 
balance  of  the  claim  under  their  chattel 
mortgage  was  for  goods  bargained  and  sold, 
but  not  delivered,  to  Latsbaugh.  After  the 
chattel  mortgage  was  given  to  Clement  Bane 
&  Co.,  Latsbaugh  executed  a  mortgage  on 
the  store  building  to  the  Sedan  National 
Bank,  to  secure  one  of  the  promissory  notes, 
held  by  it,  and  amounting  to  $1,100,  this  be- 
ing a  second  mortgage.  A  trial  of  the  re- 
plevin action  before  the  court  without  a  Jury 
resulted  In  a  general  finding  and  judgment 
in  favor  of  the  defendant  on  June  22,  1S02, 
and  Clement  Bane  &  Co.  bring  the  case  here 
for  review. 

Dobbs  &  Stoker,  for  plaintiffs  in  error.  H.. 
E.  Sadler  and  J.  B.  &  W.  E.  Ziegler,  for  de- 
fendant in  error. 

MARTIN,  C.  J.  (after  stating  the  facts). 
1.  The  finding  of  the  court  being  general  in 
favor  of  the  defendant,  the  judgment  based 
thereon  must  be  affirmed,  if  there  is  any 
evidence  in  the  record  tairly  tending  to  Im- 
peach the  validity  of  the  mortgage  executed 
by  Latsbaugh  to  Clement  Bane  &  Co.;  other- 
wise, it  must  be  reversed.  Counsel  for  the 
plaintiffs  argue  at  length  that  the  value  of 
the  property  securing  their  claim  was  not 
excessive,  and,  even  if  so,  the  validity  of 
their  cliattel  mortgage  would  not  be  affected 
by  reason  thereof.  Counsel  for  defendant 
.say  that  the  question  of  excessive  security 
was  considered  by  the  trial  court  only  In- 
eidentally,  and  they  do  not  seem  to  rely  up- 
on this  point.  It  appears  to  be  well  settled 
that  a  chattel  mortgage  is  not  rendered  per 
se  either  void  or  voidable  because  It  covers 
more  property  than  enough  to  secure  the 
debt.  In  the  present  case,  EJarhart  supposed 
the  value  of  the  mortgaged  property  to  be 
about  double  the  amount  of  the  i>assdue  In- 
debtedness upon  the  account  and  the  prom- 
issory note  just  maturing,  but,  as  the  mort- 
gage was  Intended  also  to  secure  the  amount 
of  the  order  for  spring  goods,  placed  at 
about  $1,800,  It  could  scarcely  be  contended 
that  the  security  was  excessive.  It  is  a  mat- 
ter of  common  knowledge  that  a  stock  of 
goods  closed  out  at  a  mortgagee's  or  a  sher- 
iff's sale  will  not  generally  bring  anything 
near  its  cost  price,  and,  before  the  trial  of 
this  case,  the  goods  had  been  sold  presuma- 
bly to  the  best  advantage  for  $4,04U,— a  sum 
not  greatly  in  excess  of  the  past-due  Indebt- 
edness to  Clement  Bane  &  Co.  after  the  pay- 
ment of  costs  and  expenses,  and  not  nearly 
sufficient  to  secure  them  If  the  order  for  the 
spring  groods  had  becif  filled,  as  contemplated, 
at  the  time  the  chattel  mortgage  was  ex- 
ecuted. In  Miller  v.  Krueger,  30  Kan.  344, 
348, 13  Pac.  641,  643,  the  mortgagee  supposed 
that  the  value  of  the  property  mortgaged  was 
about  double  the  amount  of  the  Indebtedness 
secured  thereby,  although,  on  the  trial,  the 


jury  found  the  value  of  the  property  to  be 
less  than  the  amount  of  the  debt,  and  it  was 
held  that  the  fact  that  the  mortgagee  over- 
estimated the  value  of  the  property  did  not 
render  the  mortgage  void.  The  mere  fact 
that  the  security  given  is  more  than  neces- 
sary does  not,  of  itsolf.  establish  fraud. 
Some  of  the  cases  hold  that  It  is  not  even  a 
badge  or  Indication  of  fraud,  y^t  we  are  not 
prepared  to  say  that  the  security  might  not 
be  so  excessive  as  to  cast  suspicion  upon  the 
good  faith  of  the  transaction  to  the  extent  of 
requiring  an  explanation.  Downs  v.  KIssam, 
10  How.  102,  108;  Banking  Co.  v.  Costello,  45 
Neb.  119,  140,  63  N.  W.  376.  382;  Dry-Goods 
Co.  V.  Strauss,  45  Neb.  7»3,  64  N.  W.  223. 

2.  It  Is  said  in  the  brief  of  the  defendant's 
counsel  that  "the  real  contention  by  the  de- 
fendant was  that  the  giving  of  the  mort- 
gage for  $1,800  of  debt  which  did  not  exist, 
the  concealment  of  such  fact  from  plaintiffs' 
own  attorney,  and  from  Richardson  and  Stal- 
lard,  officers  of  the  Sedan  National  Bank,  In 
connection  with  many  other  material  facts 
and  circumstances  surrounding  the  transac- 
tion, showed  bad  faith  on  the  part  of  the 
parties  to  the  mortgage,  and  proved  that 
Latsbaugh  and  Earhart  co-operated  and  con- 
spired together  to  hinder,  delay,  and  defraud 
the  Sedan  National  Bank,  and  all  other  cred- 
itors of  Latsbaugh." 

The  principal  point  relied  ^n  by  the  de- 
fendant is  that  the  chattel  mortgage  was 
given  for  a  sum  about  $1,800  greater  than 
the  existing  indebtedness.  If  the  proof  tend- 
ed to  show  that  the  Inclusion  of  this  extra 
sum  was  fraudulent  on  the  part  of  the  plain- 
tiff, and  for  the  purpose  of  covering  up  Lats- 
baugh's  property  with  a  pretended  claim,  in 
order  to  hinder  or  delay  other  creditors,  this 
would  render  the  mortgage  void  as  against 
him.  Wallach  v.  Wylie,  28  Kan.  138,  152, 
153;  Wtastead  v.  Hulme,  32  Kan.  568,  575,  4 
Pac.  994,  999.  We  fall,  however,  to  find  In 
the  record  any  evidence  of  such  fraudulent 
Intent  The  spring  goods  appear  to  have 
been  ordered  in  good  faith,  and  presumably 
would  have  been  forwarded  soon,  had  It  not 
been  for  the  action  of  other  creditors  In 
pressing  their  claims.  The  fact  that  a  mort- 
gage given  by  an  hisolvent  person  secures  a 
greater  sum  than  is  actually  due  is  not  con- 
clusive evidence  of  fraud,  but  is  subject  to  ex- 
planation (Bush  V.  Bush,  33  Kan.  550,  567, 
6  Pac.  794,  801;  Corbin  v.  Kincaid,  33  Kan. 
649,  652,  7  Pac.  14.->,  147);  and  a  chattel 
mortgage  may  be  lawfully  given  to  secure 
future  advances  (Jones,  Ohat.  Mortg.  §  94, 
and  cases  cited).  It  cannot  be  extended,  as 
against  a  creditor  of  such  mortgagor,  to  cover 
advances  not  contemplated  at  the  time  of  its 
execution  (Sims  v.  Mead,  29  Kan.  124);  but 
a  mortgage  on  a  stock  of  goods  for  $1,500 
was  sustained  by  this  court,  although  the 
sum  of  $1,(XX)  only  was  advanced  at  the 
execution  of  the  mortgage,  the  remainder  be- 
ing paid  soon  thereafter  (Mercantile  Co.  v. 
Burson,  38  Kan.  .278,  16  Pac.  664).     And  in 
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another  case  it  was  held  by  this  court  that  the 
giving  of  a  mortgage  for  a  larger  sum  than 
was  loaned  thereon,  and  with  a  vtew  of  cov- 
ering future  loans  up  to  the  amount  of  the 
mortgage,  is  not  conclusive  evidence  of  fraud, 
but  Is  open  to  explanation  as  to  the  good  or 
bad  faith  of  the  parties  to  the  transaction. 
Allen  T.  Foget,  42  Kan  672,  22  Pac.  725.  And 
where  a  chattel  mortgage  was  made  to  se- 
cure In  part  a  valid  debt,  and  in  part  money 
advanced  upon  an  Illegal  contiuct,  this  court 
held  that  it  might  be  enforced  to  the  extent 
of  the  valid  debt,  although  void  as  to  the  res- 
idue, the  Illegal  part  being  separable  from 
that  which  was  unobjectionable  (Rathbone 
V.  Boyd,  30  Kan.  486,  489,  2  Pac.  664,  667); 
and,  this  being'  so,  we  see  no  good  reason 
against  the  securing  of  an  existing  debt  and 
a  contingent  liability  by  the  same  chattel 
mortgage. 

Considerations  of  much  weight  have  been 
suggested  against  the  validity  of  chattel 
mortgages  given  to  secure  future  advances, 
without  truly  disclosing  the  nature  of  the 
transaction,  or  under  an  appearance  of  an 
existing  indebtedness,  as  in  this  case.  Doubt- 
less, much  trouble  and  litigation  would  be 
avoided  If  chattel  mortgages  were  so  drawn 
as  to  state  fully  and  explicitly  the  nature  of 
the  obligations  that  they  are  given  to  secure; 
but  the  weight  of  autliorlty  appears  to  es- 
tablish the  doctrine  that  it  is  only  necessary 
that  the  debts  secured  be  described  with 
such  certainty  as  to  enable  creditors  to  as- 
certain, either  from  the  condition  of  the 
mortgage,  or  by  inquiry  all  nude,  the  extent 
of  the  Incumbrance,  and  that  the  mortgage 
may  be  in  the  form  of  a  security  for  pay- 
ment of  a  certain  sura,  le.'iving  the  true  na- 
ture of  the  transaction  to  be  shown  by  parol 
proof.  Jones,  Chat.  Mortg.  §  96,  and  authori- 
ties cited;  Berry  v.  O'Connor,  33  Minn.  29, 
21  N.  W.  S40;  GrifBn.  v.  Oil  Co.,  11  N.  J. 
Eq.  49.  The  supreme  court  of  California 
held  in  Tally  v.  Harloe,  35  Cal.  302,  that  a 
note  and  mortgage  given  in  good  faith  for 
a  greater  sum  than  was  due  by  the  mort- 
gagor to  the  mortgagee,  to  secure  both  a 
present  Indebtedness  and  future  advances  to 
be  made  by  the  mortgagee,  Is  not  fraudulent 
In  law  as  to  the  creditors  of  the  mortgagor, 
because  given  for  a  greater  sam  than  was 
due,  even  though  the  mortgage  did  not  ex- 
press upon  its  face  that  the  excess  was  for 
future  advances,  and  that  such  mortgage 
need  not  express  Its  object  upon  its  face,  al- 
though It  would  be  better  that  it  do  so. 

3.  The  Icnowledge  of  Earhart  that  Lats- 
baugh  was  largely  Indebted  to  the  Sedan 
National  Bank  and  others  is  imputable  to 
the  plaintiffs,  but  it  was  permissible  for  them 
to  secure  a  preference  over  all  other  credit- 
ors, and  this  they  did  by  obtaining  a  chattel 
mortgage,  and  having  It  filed  tor  record. 
Bank  v.  Ridenour,  46  Kan.  718,  27  Pac.  150. 
They  were  under  no  obligation  to  disclose 
to  their  attorney  anything  more  than  was 
necessary  for  bis  Informatipn  in  drawing  the 


notes  and  the  mortgage,  nor  to  tell  the  offi- 
cers of  the  Sedan  National  Bank  what  tliey 
had  done,  or  what  they  were  coing  to  do. 
No  relation  whatever  existed  between  tlie 
plaintiffs  and  the  bank  requiring  any  dis- 
closure by  the  former  to  the  latter.  If  the 
bank  had  relied  upon  Its  chattel  mortgage,  it 
may  be  that  Earhart  bad  sufficient  notice  or 
its  existence  to  put  him  and  the  plaintifF» 
,upon  Inquiry  as  to  Its  terms,  and  thus  cure 
Its  want  of  registry,  and  so  the  claim  of 
the  bank  might  have  been  entitled  to  priority- 
over  that  of  the  plaintiffs;  but  the  bank 
chose  to  rely  upon  an  attachment  Hen  of  a 
later  date  than  that  conferred  by  the  chattel 
mortgage  of  thn  plaintiffs,  and  we  cannot 
consider  what  rights  Jie  bank  might  have 
obtained  under  its  chat'el  mortgage. 
-  This  disposes  of  the  only  specific  objec- 
tions raised  against  tne  validity  of  the  chat- 
tel mortgage  given  to  the  plaintiffs,  and  we 
need  not  consider  any  other.  We  will  say, 
however,  that  the  evidence  affirmatively 
shows  that  the  Indebtedness  of  Laisbaugb 
to  the  plaintiffs  was  bona  fide,  the  order  tak- 
en for  the  spring  goods  was  In  the  usual 
course  of  business,  and  we  see  nothing  what- 
ever Indicating  any  other  purpose  on  the 
part  of  the  plaintiffs  tJan  to  secure  the  past 
indebtedness,  and  that  which  would  accrue 
by  the  filling  of  the  order  for  spring  goods. 

4.  The  plaintiffs  replevied,  with  the  other 
goods,  437  pairs  of  men's,  boys',  women's 
and  children's  boots,  shoes,  slippers,  rubbers, 
artics,  and  some  other  articles,  perhaps  noi 
covered  by  the  plaintiffs'  chattel  mortgage. 
Earhart  testified  that  boots  and  shoes  did 
not  come  within  the  uescriptlon  of  clothing 
or  furnishing  goods.  The  description  of  the 
stock  in  the  mortgage  is  restrictive,  and  the 
plaintiffs  obtained  no  right  to  goods  not  with- 
in Its  terms.  On  another  trial  this  branch 
of  the  case  will  no  doubt  receive  the  further 
consideration  of  the  trial  court. 

The  Judgment  must  be  reversed,  and  the 
case  remanded  for  a  new  trial.  All  the  Jus- 
tices concurring. 


(67  Kan.  49:> 
CARTER  V.  CHRISTIE  et  al. 
(Snpreme  Court  of  Kansas.    Dec.  6,  1896.) 

PaRTSBRSHIP — BOSD  OP    SDKVIVOR— JvIABIMTT    0» 
SURBTIBS — ASOTHKB   SOIT  PENDING. 

1.  In  case  of  a  partnership  estate,  where  the 
surviving  partner  had  been  cited  before  the  pro- 
bate court,  and  had  given  a  bond,  and  undertak- 
en the  management  and  settlement  of  the  part- 
nership estate,  and  where  the  debts  of  tlie 
partnership  had  been  paid,  and  the  estate  prac- 
tically settled,  except  to  malce  an  accounting, 
and  to  divide  the  assets  between  the  surviving 
partner  and  the  sole  iKir  of  the  deceased  part- 
ner, the  district  court  hae  jurisdiction  in  an  ac- 
tion for  accounting  between  them,  although  the 
matter  is  pending  in  the  probate  court,  and  no 
final  settlement  of  the  estate  has  been  made 
therein. 

2.  The  sureties  upon  the  bond  of  the  surviv- 
ing partner  cannot  be  held  responsible  for  lia- 
bilities on  transactions  between  the  partners 
prior  to  the  formation  of  the  partnership,  nor 
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for  the  indiTidual  liabilities  of  its  members  ont- 
Bide  of  the  partnership  business;  nor  can  they 
be  held  liable  for  more  than  the  amount  of  the 
partnership  estate  which  was  in  the  bands  of 
the  surviTing  partner  when  the  bond  was  exe- 
cuted. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Marion  county; 
Luclen  Earle,  Judge. 

Action  by  M.  A.  Garter,  administratrix  of  S. 
F.  Garter,  deceased,  against  John  S.  Gbrlstle 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Reversed. 

Jetmore  &  Jetmore,  for  plaintiff  In  error. 
Keller  &  Dean,  for  defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  upon 
the  bond  given  by  John  S.  Christie,  as  sui^ 
viving  partner  of  the  late  Ann  of  Christie  & 
Carter.  The  firm  was  engaged  In  the  bank- 
ing business  from  June,  1886,  until  July  8, 
1887,  when  S.  P.  Carter,  a  member  of  the 
partnership,  died.  Intestate.  M.  A.  Carter,  his 
widow  and  sole  heir,  was  appointed  admlnia- 
tratrix  of  the  estate,  and  John  S.  Christie,  the 
surviving  partner,  was  appointed  and  for  a 
thne  acted  as  co-adminlstrator,  but  he  subse* 
quently  resigned,  and  M.  A.  Carter  became 
sole  administratrix  of  the  estate.  After  the 
decease  of  Carter,  Christie  carried  on  the 
banking  business  under  the  same  firm  name, 
without  £:lving  a  bond  as  surviving  partner 
until  some  time  In  September,  1889,  when  M. 
A.  Carter  caused  a  citation  to  be  issued  from 
the  probate  court  requiring  Christie  to  execute 
a  bond  as  surviving  partner,  and  to  proceed 
with  the  settlement  of  the  partnership  estate 
In  accordance  with  law.  In  pursuance  of  the 
citation,  a  bond  was  executed  by  Christie,  as 
surviving  partner,  which  was  approved  on  the 
24th  day  of  September,  1889.  On  December 
2G,  1889,  M.  A.  Carter,  as  administratrix, 
brought  an  action  against  John  S.  Christie  in 
the  district  coiurt  for  an  accounting  of  the 
banking  business;  and.  In  addition  to  the  facts 
stated,  she  alleged  that  Christie  bad  refused 
to  disclose  the  status  of  the  business,  and  had 
not  since  the  giving  of  the  bond  made  any  re- 
port, either  final  or  otherwise,  as  surviving 
partner,  to  the  probate  court;  that,  when  the 
appraisement  was  made,  he  had  failed  to  ex- 
hibit the  assets  of  the  partnership  to  the  ap- 
praisers, or  to  aid  them  In  making  a  correct 
appraisement  of  the  property;  that  although  S. 
F.  Carter  had  been  dead  for  over  two  years, 
and  all  the  debts  due  from  the  firm  had  been 
paid,  no  steps  were  being  taken  by  Christie 
to  close  up  the  partnership  business,  nor  bad 
he  made  payment  of  any  portion  of  the 
amount  due  her  as  sole  heir  of  the  estate  of 
S.  F.  Carter.  It  Is  alleged  that  there  is  no 
adequate  remedy  at  law,  and  she  therefore 
prays  for  an  accounting  of  the  business  be- 
tween her  late  husband  and  Christie,  and 
for  judgment  for  the  amount  found  to  be  due 
to  her.  A  referee  was  appointed,  who  heard  the 
case,  and  found  that  Christie  was  Indebted  to 
the  plaintiff;  and  upon  the  report  made,  and 


on  January  5,  1881,  judgment  was  rendered 
in  favor  of  the  plaintiff  for  $11,732.  On  Oc- 
tober 29, 1891,  the  present  action  was  brought 
upon  the  bond  of  the  surviving  partner,  in 
which  they  asked  a  recovery  of  the  amount  of 
the  judgment,  together  with  interest  thereon. 
In  the  answers  filed  by  Christie  and  the  sure- 
ties upon  his  bond,  It  was  alleged  that  the 
judgment  mentioned  was  void.  In  that  the 
court  rendering  It  had  no  jurisdiction;  that 
the  subject-matter  of  the  action  was  of  pro- 
bate jurisdiction,  and,  as  it  was  pending  and 
undetermined  in  that  court,  the  district  court 
could  not  properly  take  cognizance  of  it,  or 
render  a  judgment  thereon. 

At  the  trial,  the  proceedings  and  Judgment, 
Including  the  execution  with  the  return  of 
nulla  bona,  were  introduced  In  evidence  by 
the  plaintiff;  and,  having  rested,  the  defend- 
ants demurred  to  the  evidence,  which  demtur- 
rer  was  sustained  by  the  court.  In  support 
of  that  ruling,  it  is  argued  that  the  judgment 
against  Christie  in  the  accounting  case  is  void, 
for  the  reason  that  the  estate  was  in  process 
of  settlement  in  the  probate  court,  and  tliat 
that  court  had  exclusive  Jurisdiction  to  settle 
and  close  up  the  partnership  estate.  Probate 
courts  are  Invested  with  Jurisdiction  over  such 
estates,  and  may  proceed  to  settle  the  same 
as  in  cases  of  ordinary  administration.  It  is 
true,  as  contended,  that  when  the  probate 
court  has  acquired  Jurisdiction  over  an  unset- 
tled estate,  and  that  court  can  afford  adequate 
relief,  actions  in  other  Jurisdictions  against 
the  administrator  will  not  be  encouraged.  It 
Is  a  general  rule,  too,  that,  in  cases  where  two 
courts  have  concurrent  Jurisdiction,  the  one 
that  first  takes  cognizance  of  the  case  will  re- 
tain It  to  the  exclusion  of  the  other.  Strattoa 
V.  McCandless,  27  Kan.  300;  Proctor  v.  Dick- 
low,  57  Kan.  — ,  45  Pac.  86.  The  mere  giv- 
ing of  Jurisdiction,  however,  to  one  court,  does 
not  show  that  It  must  he  exercised  exclusively 
by  that  court.  The  district  ctourts  are  invest- 
ed with  fhll  chancery  and  common-law  Juris- 
diction; and  there  being  nothing  In  the  act 
concerning  the  administration  of  estates  which 
shows  that  the  legislature  Intended  to  confer 
exclusive  jurisdiction  on  the  probate  court  In 
suits  against  estates,  or  to  withhold  It  from 
the  district  court,  the  latter  may  exercise  ju- 
risdiction over  estates,  and  over  heirs,  exec> 
utors,  and  administrators,  whenever  the  spe- 
cial circumstances  bring  the  case  under  some 
recognized  head  of  equity,  or  when  adequate 
relief  cannot  be  obtained  In  the  probate  court 
Shoemaker  v.  Brown,  10  Kan.  383;  Johnson  v. 
Cain,  15  Kan.  532.  In  Anderson  v.  Beebe,  22 
Kan.  768,  a  controversy  arose  as  to  an  un- 
settled estate,  and  an  arbitration  was  had, 
which  was  made  a  rule  of  the  district  court. 
It  was  contended  that,  as  it  was  a  matter  aris- 
ing in  the  settlement  of  an  estate,  it  could  only 
be  adjudicated  in  the  probate  court.  It  was 
held,  however,  that,  "if  a  controversy  exlstp 
prima  facie,  the  district  court  has  Jurisdictlo* 
of  it.  Controversies  between  a  surviving  part 
ner  and  the  administrator  and  heir  of  the  de- 
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teased  partner— perhaps  not  all,  but  certainly 
some,  and  probably  most,  of  tbem— are  cog- 
nizable in  that  court."  In  Klenip  v.  Winter, 
23  Kan.  G99,  it  was  decided  that,  while  the 
probate  courts  of  the  state  have  general  ju- 
risdiction over  the  estates  of  minors,  there 
was  nothing  to  Indicate  the  talcing  away  or 
limithig  the  jurisdiction  of  the  district  court 
in  that  class  of  cases;  and,  where  a  complete 
remedy  cannot  be  obtained  in  the  probate 
court,  a  party  may  rightfully  invoke  the  juris- 
diction of  the  district  court.  It  was  also  held 
that,  where  there  is  a  branch  of  the  case 
which  must  necessarily  be  taken  to  the  dis- 
trict court,  that  court  will,  for  the  purpose 
of  avoiding  a  division  of  the  subject-matter  or 
a  multiplicity  of  suits,  take  jurisdiction  of  the 
whole  subject-matter,  and  dispose  of  the  same 
as  justice  and  equity  require.  The  jurisdic- 
tion of  the  district  court  in  such  matters  is  an 
equitable  one,  and  in  its  exercise  that  court 
will  be  governed  by  the  rules  of  equity,  one 
of  which  is  that,  as  a  general  rule,  it  will  only 
take  jurisdiction  where  the  plaintiff  has  no 
other  adequate  remedy  by  ordinary  legal  pro- 
ceedings in  the  tribunal  especially  provided 
by  statute.  Kothman  v.  Markson,  34  Kan. 
542,  9  Pac.  218;  Gafford  v.  Dickinson,  37  Kan. 
28T,  15  Pac.  175;  McLean  v.  Webster,  45 
Kan.  44,  21  Pac.  10.  In  the  case  of  In  re 
Hyde,  47  Kan.  281,  27  Pac.  1002,  it  was  lield 
"to  be  settled  law  in  this  state,  when  certain 
facts  exist  growing  out  of  the  liabilities  of  a 
deceased  person,  or,  it  may  be,  artsing  out  of 
the  settlement  of  the  estate  of  a  deceased  per- 
son, wherein  the  probate  court,  by  reason  of 
Its  limited  jurisdiction  and  restricted  authori- 
ty, cannot  protect  and  enforce  the  rights  of  all 
persons  Involved  in  the  controversy,  the  equi- 
table power  of  the  district  court  may  be  In- 
voked in  their  behalf."  The  matter  of  taking 
an  accounting  comes  within  a  recognized 
head  of  equity  jurisdiction,  and  it  is  one  In 
which  a  full  me&sure  of  relief  cannot  always 
be  obtained  in  the  probate  court  Especially 
is  It  true  where,  as  in  this  case,  the  account- 
ing appears  to  involve  matters  outside  of  the 
partnership  business.  The  probate  court  could 
EOt  take  cognizance  of  an  individual  liability 
from  Christie  to  Carter,  nor  of  transactions 
occurring  between  them  prior  to  the  com- 
mencement of  the  partnership;  and  claims  of 
this  character  are  made.  The  debts  of  the 
partnership  appear  to  have  been  discharged, 
and  the  estate  appears  to  have  been  practically 
settled,  before  the  commencement  of  the  ac- 
counting action,  except  as  to  the  division  of 
the  assets  between  Christie  and  the  adminis- 
tratrix. It  was  in  such  a  condition  that  all 
business  matters  of  the  late  firm,  as  well  as 
between  its  memiiers  and  also  between  the 
surviving  partner  and  M.  A.  Carter,  the  rep- 
resentative and  sole  heir  of  the  deceased  part- 
ner, could  be  determined.  It  Is  conceded  that 
ail  of  these  matters  might  be  determined  in  a 
general  accounting,  and  it  was  therefore  prop- 
er for  the  plaintiff  to  apply  to  a  court  which 
had  complete  jurisdiction  to  dispose  of  the 


whole  subject-matter  In  controversy  between 
them.  The  district  court  could  take  jurisdic- 
tion of  all  accounts  against  Christie,  and  upon 
which  he  would  be  liable  to  M.  A.  Carter,  and 
to  dispose  of  them  in  a  single  case,  as  justice 
and  equity  required.  Klemp  v.  Winter,  su- 
pra. And,  finally,  when  the  case  is  ended, 
the  district  court  could  render  a  judgment 
against  Christie  for  any  llabilitj-,  and  enforce 
the  same,— a  power  the  probate  court  is  not 
authorized  to  exercise.  We  conclude,  there- 
fore, that  the  district  court  was  not  without 
jurisdiction,  and  that  the  judgment  in  ques- 
tion rendered  by  it  is  not  a  nullity. 

It  does  not  follow,  however,  that  the  judg- 
ment rendered  Is  conclusive  against  the  sure- 
ties upon  the  bond  of  the  surviving  partner. 
The  condition  of  the  bond  is  that  the  surviving 
partner  will  use  diligence  and  fidelity  in  cloe- 
Ing  up  the  partnership  affairs,  and,  further, 
that  he  will  account  and  pay  over  at  the  prop- 
er time  to  the  administratrix  the  excess,  if 
any  there  may  be,  beyond  satisfying  the  part- 
nership debts.  Under  this  condition,  the  sure- 
ties would  be  liable  for  assets  of  the  estate  in 
his  hands  when  the  bond  was  executed. 
They  cannot  be  held  liable  upon  transactions 
not  included  within  the  partnership,  nor  upon 
the  individual  liabilities  of  Its  members  out- 
side of  the  partnership  business.  More  than 
two  years  elapsed  after  the  death  of  Carter 
before  the  bond  of  the  surviving  partner  was 
given.  A  portion  of  that  time  M.  A.  Carter 
and  Christie  appear  to  have  been  co-adminis- 
trators of  the  estate,  and  to  have  united  in  the 
control  of  the  property.  If  there  was  any 
waste  during  that  time,  and  prior  to  the  giv- 
ing of  the  bond,  M.  A.  Carter  may  be  responsi- 
ble for  the  loss,  and  not  In  a  position  to  Insist 
upon  a  payment  of  the  amount  of  the  loss  ei- 
ther from  the  surviving  partner  or  his  sure- 
ties. Insley  v.  Shire,  54  Kan.  79:?,  39  Pac. 
713.  As  Christie  is  liable  upon  the  judgment, 
and  as  the  sureties  are  responsible  for.  at 
least,  a  portion  of  the  Indebtedness  included 
in  the  judgment,  there  was  error  in  sustain- 
ing a  demurrer  to  the  plaintifTs  evidence,  and 
in  rendering  a  judgment  against  her.  The 
judgment  of  the  district  court  will  be  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 
All  the  justices  concurring. 


(S7  Kan.  SST) 

STATE  v.  Mcdonald. 

(Supreme  Court  of  Kansas.    Dec.  5,  1896.) 

ISPORMATION— AMENOMBNT — WiTNBSS  —  IXDORSE- 

MENT  OF  Name— KXAMINATtoy— Kepctatiox 

OP  Defendaxt— Accomplice. 

1.  An  Information  may  be  amended  as  to 
a  Christian  name  or  Initial,  with  leave  of  court, 
aftpr  plea  and  before  trial. 

2.  The  court  ought  to  require  of  the  prosecut- 
ing otficer  the  utmost  good  faith,  and  not  permit 
him  purposely  to  spring  a  surprise  upon  the  de- 
fendant by  indorsing  on  the  iuformntion  during 
the  trial  the  names  of  witnesses  whom  he  in- 
tended beforehand  to  call  in  chief;  and  wher« 
leave  to  indorse  is  /jranted  under  such  circum- 
stances it  ought  to  bo  upon  terms  as  to  postpone- 
ment, if  reqtiested  by  the  defendant. 
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3.  It  is  not  generally  permissible,  after  a  wit- 
ness has  testified  to  the  fair  reputation  of  the 
defendant  in  a  particular  respect,  to  cross-exam- 
ine as  to  specific  acts,  doings,  or  offenses  of  the 
defendant;  but,  as  the  general  reputation  of  any 
I)ers()n  is  established 'by  the  opinions  of  witnesses 
as  to  the  general  estimation  of  his  character, 
it  is  allowable  to  call  their  attention  to  reports 
inconsistent  with  sucn  good  reputation,  and 
thus  to  weaken  or  qualify  the  testimony  of 
such  witnesses. 

4.  Instructions  treating  of  the  testimony  of 
an  accomplice  examined,  and  hdd,  that  there 
was  no  material  error  in  that  which  was  given, 
although  the  one  requested  and  refused  was  in 
better  form. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

John  McDonald  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Adams  &  Adams,  (or  appellant.  F.  B. 
Dawes,  Atty.  Gen.,  for  the  State. 

MARTIN,  O.  J.  1.  On  April  13,  1895,  the 
defendant  was  adjudged  guilty  of  grand  lar- 
ceny by  the  stealing  on  August  19,  1894,  of 
five  bead  of  neat  cattle  and  one  heifer,  being 
the  personal  propei-ty  of  P.  J.  Granfield,  and 
he  was  sentenced  to  confinement  and  hard  la- 
bor In  the  penitentiary  for  the  term  of  five 
years.  The  information,  as  originally  filed, 
September  17,  1894,  alleged  that  the  property 
belonged  to  S.  J.  Granfield,  and  it  was  so 
when  the  defendant  entered  his  plea  of  not 
guilty  thereto,  September  21,  1894.  The  trial 
resulting  in  the  conviction  of  the  defendant 
did  not  commence  until  January  term,  1895. 
At  some  time  after  the  entry  of  the  plea,  and 
before  the  commencement  of  this  trial  (the 
record  not  showing  the  date),  the  state  was  al- 
lowed to  amend  the  information  by  changing 
th6  name  of  S.  J.  Granfield  to  P.  J.  Gran- 
field, and  the  defendant  claims  that  this  was 
error,  and  he  cites  section  72  of  the  Criminal 
Code  to  support  his  contention.  That  section 
authorizes  the  amendment  of  an  information 
before  plea  in  matter  of  substance  or  form 
without  leave,  and  in  all  matters  of  form  at 
the  discretion  of  the  court  on  the  trial,  when 
the  amendment  can  be  made  without  preju- 
dice to  the  rights  of  the  defendant.  We  do 
not  interpret  the  language  of  this  section  as  a 
prohibition  against  such  an^  amendment  of  a 
Christian  name  or  initial  with  leave  of  the 
court,  and  before  trial.  State  v.  Beatty,  45 
Kan.  492,  496,  498,  25  Pac.  899.  As  it  was 
not  shown  that  a  postponement  of  the  trial  was 
necessary  by  reason  of  the  amendment,  we 
cannot  say  that  any  substantial  right  of  the 
defendant  was  prejudiced  thereby. 

2.  During  the  trial,  and  after  the  state  had 
introduced  the  testimony  of  all  the  witnesses 
whose  names  were  Indoreed  upon  the  informa- 
tion, leave  was  asked  and  granted  to  indorse 
the  name  of  William  Humphrey,  and  he  was 
then  called,  and  examined  as  a  witness,  over 
the  objection  of  the  defendant.  Humphrey 
testified  tliat  he  and  the  defendant  committed 
che  crime,  and  on  his  cross-examination  it  ap- 
peared that  the  county  attorney  had  for  sev- 


eral days  contemplated  the  calling  of  Hum- 
phrey as  a  witness  for  the  state.  Under  these 
circumstances  the  trial  should  have  been  post- 
poned, if  the  defendant  had  requested  It  The 
court  ought  to  require  of  the  prosecuting  offi- 
cer the  utmost  good  faith,  and  not  permit  blm 
purposely  to.  spring  a  surprise  upon  the  da- 
fendant;  but,  as  no  postponement  was  asked, 
it  cannot  be  held  that  the  substantial  rights  of 
the  defendant  were  prejudicially  affected  by 
the  ruling  of  the  court  In  this  particular. 
State  V.  Price,  55  Kan.  606,  608,  40  Pac.  1,000. 

3.  Certain  witnesses  testified  to  the  former 
fair  reputation  of  the  defendant  for  honesty 
and  integrity,  and  In  cross-examination  they 
were  asked  whether  they  had  not  heard  of  the 
defendant  being  arrested  oace  before  for  lar- 
ceny, and  they  admitted  that  they  had,  al- 
though it  would  seem  from  their  testimony 
that  the  case  against  him  was  dismissed.  The 
defendant  urges  that  it  was  error  for  the  court 
to  allow  this  particular  circiunstance  to  be 
brought  up  against  him  In  cross-examination. 
It  is  not  generally  permissible,  after  a  witness 
has  testified  to  the  fair  reputation  of  a  defend- 
ant In  a  particular  respect,  to  cross-examine 
as  to  specific  acts,  doings,  or  offenses  of  the 
defendant;  but,  as  the  general  reputation  of 
any  person  Is  established  by  the  opinions  of 
witneR.ses  as  to  the  general  estimation  of  his 
character.  It  is  allowable  to  call  their  atten- 
tion to  reports  Inconsistent  with  such  good 
reputation,  and  thus  to  weaken  or  qualify  the 
testimony  of  such  witnesses;  and  on  this 
principle  the  court  did  not  err  In  the  latituile 
allowed  in  cross-examination  In  this  respect. 
3  Rico,  Ev.  §  376,  and  cases  cited. 

4.  The  defendant  requested,  and  the  court 
refused  to  give,  the  following  instruction  to 
the  jury:  "No.  16.  The  court  Instructs  the 
jury  that  one  William  Humphrey,  who  Is  joint- 
ly charged  with  the  defendant,  John  McDon- 
ald, in  the  Information  filed  In  this  case,  gave 
testimony  tending  to  show  that  he  and  said 
McDonald  committed  the  crime  charged  In  the 
Infoi-matlon.  Such  testimony,  in  law,  Is  known 
as  that  of  an  accomplice,  but  you  are  not  to 
convict  the  defendant,  John  McDonald,  upon 
the  testimony  of  said  William  Humphrey 
alone,  unless  his  testimony  is  corroborated  by 
other  evidence  as  to  some  material  fact."  We 
see  no  fault  In  this  instruction,  and  It  was  ia 
better  form  than  that  given  upon  the  same 
subject  by  the  court,  which,  treating  of  the  tes- 
timony of  an  accomplice,  said  that  the  law  re- 
quired that  it  should  in  some  way,  by  some 
fact  or  circumstance,  be  corroborated  (o  some 
extent,  but  that  such  a  corroboration  might  be 
a  circumstance  or  fact;  that  is,  may  be  cir- 
cumstantial or  positive  testimony.  We  think, 
however,  that  the  meaning  of  this  instruction 
Is  not  substantially  different  from  the  other, 
and  that  the  defendant  was  not  prejudiced  by 
the  refusal  of  the  former  and  the  giving  of  the 
latter.  See,  fm-ther,  as  to  the  testimony  of  an 
accomplice.  State  v.  Kellerman,  14  Kan.  1,S5, 
137,  and  State  v.  Patterson,  52  Kan.  335,  352, 
34  Pac.  784,  700. 
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These  being  all  the  (inestlonf  urged  in  the 
■  brief  of  counsel  for  the  defendant,  the  Judg- 
.  roent  of  the  court  below  will  be  afllrtned.  All 
.  the  justices  concurring. 


(3  Kan.  A.  733) 

BRENEMAN  t.  BURR  et  al.' 
(Court  of  Appeals  of  Kansas,  Sontbern  Depart- 
ment, W.  D.    Dec  1,  1886.) 

APPSAI.— P1.BTISS. 

Where  a  judgment  against  several  parties 
is  brought  into  the  court  of  appeals  for  review, 
and  it  is  apparent  that  a  reversal  thereof  will 
prejudiciallj'  affect  other  parties  not  made  par- 
ties to  the  proceedings  for  review,  the  court  can- 
not entertain  the  case,  and  it  will  be  dismissed. 
Bain  T.  Insurance  Co.,  40  Pac.  817,  3  Kan.  App. 
346. 
(Syllabus  hj  the  Court) 

Error  from  district  court,  Stafford  county; 
J.  H.  Bailey,  Judge. 

Action  by  George  H.  Burr  and  A.  M.  Gloyd 
ugiiinst  D.  C.  Breneman  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Breneman 
brings  error.     Dismissed. 

O.  C.  Jennings,  Hardy  Sayre,  and  Lucius  M. 
i<'all,  for  plaintiff  In  error.  J.  W.  Rose,  for  de- 
iVndants  In  error. 

JOHNSON,  P.  J.  This  suit  was  commenced 
In  the  district  court  of  Stafford  county  on  tbe 
3l8t  day  of  December,  1890,  by  George  S.  Burr 
aud  A.  M.  Gloyd  against  C.  S.  Mace,  Edward 
Weilep,  and  Madeline  Weilep,  to  recover  judg- 
ment on  two  certain  promissory  notes,  and  to 
foreclose  a  mortgage  on  real  estate  situated  in 
Stafford  county,  Kan.,  executed  by  Edward 
Weilep  to  secure  two  notes  given  by  C.  S. 
Mace  and  Edward  Weilep.  Tbe  defendants 
were  duly  served  with  summons,  and  appeared 
to  said  action,  and  filed  their  demurrers  to  the 
first  count  in  the  petition  and  their  answers 
to  the  second  count.  On  the  12th  day  of  Feb- 
ruary, 1891,  plahitlCEs  confessed  the  demurrers 
to  tbe  first  count  of  the  petition,  and  aslted 
leave  to  amend  their  petition  generally,  and  to 
malce  additional  parties  defendants.  Leave 
was  granted  plaintiffs  to  malie  additional  par^ 
ties  defendants,  and  file  their  petition  in  30 
days.  On  tbe  14th  day  of  March,  1891,  plain- 
tiffs filed  an  amended  petition,  aud  made  the 
foUowhig  persons  defendants  therein:  C.  S. 
Mace,  Jennie  L.  Mace,  Edward  Weilep,  Made- 
line Weilep,  John  Beethan,  Abner  Pyle,  Thom- 
as B.  Brown,  Margaret  Wendel,  and  D.  C. 
Breneman,  and  additional  parties  were  duly 
served  with  summons  and  by  publication  no- 
tice in  a  newspaper.  Edward  Weilep  filed  his 
separate  answer  to  the  amended  petition.  D. 
0.  Breneman  appeared,  and  filed  his  separate 
answer  and  cross  petition  to  the  amended  pe- 
tition, and  denied  all  the  allegations  of  the 
amended  petition,  so  for  as  it  charges  any  In- 
debtedness against  Mace  and  Weilep,  and  set 
Op  a  lien  on  the  mortgaged  premises  by  way 
of  a  judgment  against  C.  S.  Mace  and  Jennie 
L.  Mace,  rendered  on  tbe  13th  day  of  Novem- 

*  Rehearing  pcudiDg. 


ber,  ISSS,  In  the  district  court  of  Stafford  conn- 
ty,  and  that  it  was  a  first  lien  on  the  land  de> 
scribed  in  tbe  mortgage.  On  tbe  4tb  day  of 
December,  1891,  the  plaintiffs  below  filed  a 
reply  to  the  answer  and  cross  petition  of  Brene- 
man, and  denied  the  allegations  of  tbe  cross  pe- 
tition. On  the  18th  day  of  February,  1892,  tbls 
case  came  on  regularly  before  the  court  for  a 
trial  on  the  issues  joined,  and  plaintiffs,  with 
the  consent  of  the  court,  thereupon  dismissed 
their  action  as  against  the  defendants  Ed- 
ward Weilep  and  Madeline  Weilep,  and  the 
defendants  C.  S.  Mace  and  Jennie  L.  Mace 
withdrew  their  answers,  and  the  court  ren- 
dered a  personal  judgment  against  G.  S.  Mace 
for  the  sum  of  $3,G0i).8S,  and  entered  up  a  de- 
cree of  foreclosure  of  the  mortgage,  and  or- 
dered tbe  mortgaged  premises  sold  in  satisfac- 
tion of  said  judgment,  and  decreed  that  the 
mortgage  was  a  first  lien  on  the  premises,  and 
that  the  judgment  of  D.  C.  Breneman  was 
a  second  lien  on  the  mortgaged  premises. 
Breneman  excepted  to  the  judgment  finding 
his  judgment  a  second  lien,  and  filed  motion 
for  a  new  trial,  which  was  overruled,  and  be 
duly  excepted,  made  case,  and  brings  the  mat- 
ter to  this  court  for  review. 

The  petition  in  error  filed  In  this  court  makes 
only  George  S.  Burr  and  A.  M.  Gloyd  defend- 
ants in  error.  Tbe  case-made  was  not  served 
on  any  of  the  parties  except  the  plalntltfs  be- 
low, and  none  of  the  other  parties  are  brought 
into  this  courtl  George  S.  Burr  and  A.  M. 
Gloyd,  defendants  in  error,  appear  In  this 
court,  file  their  motion,  and  aslc  tbe  court  to 
dismiss  the  case  for  tbe  reason  that  some  of 
tbe  persons  who  are  necessary  parties  to  any 
proceedings  to  reverse  tbe  judgment  are  not 
made  parties  by  bringing  them  into  court  ei- 
ther by  service  of  summons  or  by  their  volun- 
tary appearigice  hereba;  tliat  more  than  one 
year  has  elapsed  since  the  rendition  of  the 
judgment,  and  the  parties  cannot  now  be 
brought  into  this  court.  The  phiintiff  In  «r- 
ror  seelis  to  have  the  decree  of  the  court  fore- 
closing tbe  mortgage  and  determining  the  pri- 
ority of  liens  reversed,  leavhig  tbe  judgment 
stand  against  C.  S.  Mace  and  Jennie  h.  Mace 
without  the  benefit  of  tbe  mortgaged  property 
to  satisfy  the  judgment.  Mace  aud  Mace  were 
willing  that  judgment  be  rendered  against 
them  If  they  could  have  the  mortgaged  prop- 
erty sold  to  satisfy  such  judgment.  A  re- 
versal of  the  decree  of  the'  court  would  ma- 
terially affect  the  rights  of  Mace  and  Mace, 
and,  they  not  being  parties  to  tbe  proceeding 
for  a  reversal  of  the  judgment,  this  court  can- 
not entertain  jurisdiction  of  this  proceeding. 
The  supreme  court  of  this  state  has  held  In  a 
number  of  cases  that  the  absence  of  a  party  to 
a  judgment,  who  Will  necessarily  be  prejudi- 
cially affected  by  the  reversal  or  modification 
of  a  judgment,  defeats  the  jurisdiction  of  the 
court,  and  there  can  be  no  review  of  the  Judg- 
ment, or  any  part  thereof,  unless  the  parties 
to  be  prejudtciaily  affected  thereby  are  brought 
before  the  court.  Loan  Co.  v.  Chicago  Lum- 
ber Co.,  Ci3  Kan.  677,  37  Pac.  132;  McPhersoi 
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V.  Storch,  49  Kan.  313,  30  Pac.  480;  Paper  Co. 
T.  Hentlg,  31  Kan.  322,  1  Pac.  529;  Paving 
Co.  V.  Botsford,  50  Kan.  331,  31  Pac.  1106; 
Bain  y.  Insurance  Co.,  3  Kan.  App.  340,  40 
Pac.  817.  The  failure  to  bring  Into  this  court 
•11  parties  affected  by  this  Judgment  compels 
IB  to  allow  the  motion  to  dismiss.  The  case 
Is  dismissed,  and  the  plaintiff  adjudged  to  pay 
the  costs  in  this  court  All  the  judges  con- 
curring. 


(57  Kan.  S21) 

SOUTHERN  KANSAS  RT.  CO.  t.  PAVEY. 

(Supreme  Court  of  Kansas.     Dec.  6,  1896.) 

Stipclatioss— Atoidascb — Damages  —  Etidbnos 
—Husband  and  Wife — Loss  of  Ssrvices. 

1.  R.  C.  P..  a  married  woman,  obtained  judg- 
ment against  A.,  a  coriioration,  in  the  district 
court  of  Franlclin  county,  for  damages  for  per- 
sonal injuries,  and  A.  aongbt  a  reversal  of  the 
judgment  in  this  court.  J.  A.  P.,  her  husband, 
commenced  anoth-jr  action  against  A.  in  the  dis- 
trict court  of  Douglas  county  to  recover  dam- 
ages for  loss  of  the  services  of  his  wife,  for  med- 
ical attendance,  etc.  At  November  term,  1889, 
said  case  was  continued  by  stipalation  of  the  at- 
torneys in  open  court,  A.'s  attorney  acting  with- 
out the  express  authority  of  A.  or  its  general 
solicitor.  The  terms  of  the  stipulation  were 
that  the  case  was  not  to  be  tried  until  the  case 
of  R.  G.  P.  should  l>e  disposed  of,  and  a  final 
judgment  in  that  case  should  be  conclusive  in 
this  on  the  question  of  negligence,  and,  if  final 
judgment  should  be  obtained  establishing  the 
liability  of  A.  in  that  case,  then  the  question  to 
try  in  this  should  thereafter  be  the  amount  of  re- 
covery; The  judgment  in  favor  of  R.  C.  P. 
was  affirmed  by  this  court  at  January  term, 
1S02,  and  A.  paid  and  satisfied  it.  Afterwards 
A.  filed  a  motion  to  set  aside  the  stipulation, 
the  case  having  been  continued  in  the  meantime, 
and  on  the  hearing  it  was  shown  that  on  the 
next  day  after  the  stipulation  was  filed  the  at- 
torney of  A.  who  entered  into  it  notified  the 
general  solicitor,  who  at  once  disapproved  it, 
and  the  attorney  of  0.  A.  P,  was  so  notified,  but 
nothing  was  done  by  either  party  towards  set- 
ting aside  the  stipultition,  except  as  aforesaid. 
ffeW,  that  there  was  no  error  in  overruling  said 
motion  and  holding  that  A.  was  bound  by  it. 

2.  While  it  was  competent,  under  the  stip- 
ulation, to  show  that  the  judgment  in  favor  of 
R.  C.  P.  was  affirmed,  yet  the  court  erred  in  ad- 
mitting in  evidence  the  syllabus  and  the  opinion 
in  that  case,  and  this  error  was  material,  and 
perhaps  prejudicial  to  A. 

8.  The  petition  of  R.  C.  P.,  offered  by  A.  for 
the  purpose  of  showing  that  she  claimed  dam- 
ages which  were  also  Included  in  the  petition  of 
J.  A.  P.,  was  incompetent,  and  the  court  did 
not  err  in  excluding  it. 

4.  There  being  no  intimation,  either  by  plead- 
ing or  proof,  that  R.  C.  P.  pursued  any  vocation 
on  her  own  account  after  her  marriage,  and  it 
appearing  from  both  that  she  was  engaged  in 
household  work  for  hei  husband  and  family, 
J.  A.  P.  may  recover  damages  t<yt  the  loss  of 
her  services. 

(SyiUtbns  by  the  Court) 

Error  from  district  court,  Douglas  couu- 
ty;  A.  W.  Benson,  Judge. 

Action  by  John  A.  Pavey  against  the  South- 
ern Kansas  Railway  Company  for  loss  of 
services  of  his  wife.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

Bllla  <J.  Pavey  commenced  an  action 
against  the  Southern  Kansas  Railway  Com- 
pany In  the  district  court  of  Franklin  coun- 


ty to  recover  a  Judgment  for  damages  for 
personal  injuries  alleged  to  bave  been  sus- 
tained by  reason  of  the  negligence  of  the 
railway  company  on  October  8,  1887.  She 
recovered  a  Judgment  In  that  court  for  $6,- 
000  and  costs,  and  the  Judgment  was  brought 
to  this  court  for  review. 

John  A.  Pavey,  the  husband  of  Rilla  C. 
Pavey,  commenced  the  original  action  In  this 
case  against  the  same  company  on  March  8, 
1889,  in  the  district  court  of  Douglas  county, 
to  recover  damages  for  the  loss  of  the  serv- 
ices of  his  wife,  for  expenses,  etc.,  on  ac- 
count of  the  Injuries  alleged  to  have  been 
sustained  by  her  as  aforesaid.  On  April  2, 
1889,  the  railway  company  filed  a  motion  to 
Btrllce  out  certain  designated  words  from  the 
petition.  This  motion  was  signed  by  George 
R.  Pecli,  A.  A.  Hurd,  and  George  J.  Barl^er, 
as  attorneys  for  the  defendant.  On  June 
20,  1889,  the  motion  was  sustained,  and  the 
plaintiff  was  given  10  days  in  which  to 
amend  his  petition.  The  record  recites  that 
on  November  26,  1889,  a  stipulation  was 
made  and  entered  into  by  and  between  the 
attorneys  for  the  parties,  the  same  being 
dictated  to  the  stenographer  by  George  J. 
Barker,  Esq.,  attorney  for  the  said  defend- 
ant, in  open  court,  and  then  transcribed  by 
the  stenographer,  and  filed  with  the  clerk 
of  said  court,  the  body  of  the  same  being 
as  follows:  "It  Is  stipulated  by  and  between 
the  parties  hereto  that  this  case  shall  be 
continued  pending  the  litigation  in  the  case 
of  Rilla  C.  Pavey,  now  pending  in  the  su- 
preme court  of  the  state  of  Kan3.as,  and 
that  a  final  Judgment  in  that  case  shall  be 
conclusive  on  the  question  of  negligence  In 
that  case  as  well  as  In  this.  And  if  a  final 
Judgment  in  that  case  be  obtained,  estab- 
lishing the  liability  oif  the  defendant  then 
the  question  to  try  in  this  case  shall  there- 
after be  the  amount  of  recovery.  But  it  Is 
distinctly  understood  that  iHila  case  is  not 
to  be  tried  until  that  caae  is  finally  dis- 
posed of."  At  January  term,  1802,  the  said 
Judgment  in  favor  of  Rilla  C.  Pavey  was  af- 
firmed by  this  court  48  Kan.  452,  29  Pac. 
693.  Thereafter,  on  May  5,  1892,  the  rail- 
way company  filed  a  motion  to  dismiss  the 
action  by  reason  of  the  failure  of  the  plain- 
tiff to  obey  the  order  of  the  court  requiring 
the  amendment  of  the  petition  by  striking 
out  certain  words  within  10  days.  This  mo- 
tion was  overruled,  and  at  some  time,  the 
date  not  appearing,  a  substituted  petition 
was  filed,  omitting  the  objectionable  words. 
Leave  was  given  to  the  defendant  to  plead 
within  20  da.Ys,  and,  the  validity  of  said  stip- 
ulation having  been  questioned,  the  court 
notified  the  defendant  that  If  it  desired  to 
vacate  the  same,  application  therefor  must 
be  made  at  the  then  present  May  term,  and 
on  May  21,  1892,  at  said  term,  a  motion  was 
filed  by  the  defendant  to  set  aside  said  stlpuh- 
tion  on  the  ground  that  George  J.  Barker 
was  a  local  attorney  only  for  the  defendant 
and  had  no  authority  to  make  such  stipula- 
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tlon,  or  to  waive  any  question  of  fact  In  the 
case,  or  to  compromise  or  settle  the  same  or 
waive  any  defenses  therein;  and  said  stipu- 
lation was  never  approved  by  the  defendant, 
nor  any  of  its  duly-authorized  agents  or  at- 
torneys; and  that  It  had  a  valid  and  com 
plete  defense  against  the  plaintiff's  alleged 
cause  of  action.  The  affidavits  of  W.  Little- 
field,  A.  A.  Hurd,  and  George  J.  Bariier  were 
filed  in  support  of  this  motion,  and  they 
tended  further  to  show  that  Barlcer  told  J. 
G.  Waters,  attorney  for  the  plalntifT,  before 
entering  into  the  stipulation,  that  he  thought 
he  had  no  authority  to  do  so,  but  that  he 
would  notify  A.  A.  Hurd,  the  general  so- 
licitor of  the  defendant  for  Kansas,  and  see 
If  it  would  be  approved  by  bim;  that  on 
the  next  day  he  wrote  to  Hurd,  informing 
him  of  the  stipulation,  and  saying  that,  if 
it  was  not  satisfactory,  to  let  him  linow  as 
soon  as  possible,  and  he  would  notify  Wa- 
ters that  it  was  repudiated,  and  would  have 
the  case  set  down  for  trial  at  the  next  term, 
that  in  a  day  or  two  thereafter  lie  received 
a  letter  from  Hurd,  stating  that  the  stipula- 
tion was  disapproved,  and  he  so  notified  Wa- 
ters; but  neither  party  tootc  any  action  for 
the  vacation  of  the  stipulation,  nor  for  hav- 
ing the  case  set  down  for  trial,  until  after 
the  Rilla  O.  Pavey  case  had  been  decided  by 
this  court.  On  June  4,  1889,  said  motion  to 
set  aside  the  stipulation  was  ovemiled.  The 
defendant  filed  answer  in  due  time,  being  a 
general  denial.  The  case  was  called  for 
trial,  and  a  jury  Impaneled,  on  December  8, 
1892.  On  the  trial  said  stipulation  was  of- 
fered and  received  in  evidence  over  the  ob- 
jection of  the  defendant,  the  court  holding 
that  It  was  conclusive  upon  all  questions  of 
negligence,  and  that  the  only  matter  remain- 
ing for  trial  was  as  to  the  amount  of  dam- 
ages recoverable  by  the  plaintiff.  Evidence 
was  given  tending  to  show  the  nature  of  the 
Injury  to  Uillk  C.  Pavey,  the  expenses  of 
medical  attention,  care,  and  nursing,  and  the 
extent  of  loss  by  reason  of  her  disability.  The 
plaintiff  then  offered  in  evidence  the  sylla- 
bus and  the  opinion  of  this  court  in  said 
RlUa  C.  Pavey  case,  over  the  objection  of 
counsel  for  defendant,  who  admitted  that 
said  Judgment  had  been  affirmed  by  this 
court,  and  paid  by  the  company,  together 
with  interest  and  costs,  amounting  in  all  to 
$7,3^;  but,  notwithstanding  said  admission, 
the  court  permitted  the  syllabus  and  opinion 
to  be  read  In  evidence.  A  demurrer  to  the 
plaintiff's  evidence  being  overruled,  the  de- 
fendant offered  testimony  tending  to  im- 
peach the  validity  of  said  stipulation,  but 
this  was  excluded.  Other  evidence  was  ad- 
mitted, relating  to  the  injury  to  Mrs.  Pavey, 
and  the  extent  thereof,  but  tne  court  ex- 
cluded the  amended  petition  of  Rilla  C. 
Pavey,  which  was  offered  for  the  purpose  of 
showing  that  she  had  sued  for  damages 
which  were  also  covered  by  the  plaintiff's 
petition.  The  defendant  requested  certain 
Instructions  directed  to  the  point  that  under 


the  petition  and  the  evidence  the  plaintiff 
was  not  entitled  to  recover  for  the  loss  <^ 
his  wife's  services,  but  these  were  refused. 
The  jury  returned  a  general  verdict  In  favor 
of  the  plaintiff  for  $4,000,  and  the  answers 
to  particular  questions  of  fact  show  that  this 
was  made  up  of  the  following  items,  to  wit: 
Loss  of  services  of  the  wife,  $3,C40;  medical 
attention,  $250;  nursing  and  care,  $60;  and 
medicines,  $50.  The  motions  of  the  defend- 
ant for  judgment  In  Its  favor  and  for  new 
trial  being  overruled,  judgment  tvas  entered 
upon  the  verdict  for  the  amount  thereof  and 
costs,  and  the  railway  company  now  seeks 
a  reversal  of  said  judgment. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Llttlefield. 
for  plaintiff  in  error.  J.  G.  AVaters  and  A. 
H.  Case,  for  defendant  in  error. 

MARTIN,  C.  J.  (after  stating  the  facts).  1. 
The  question  most  argued  in  this  case  respects 
the  validity  of  the  stipulation,  and  the  author- 
ity of  Mr.  Baricer  to  enter  into  It.  A  litigant 
corporation  must  necessarily  be  represented  in 
court  by  some  olHcer,  agent,  attorney,  or  solici- 
tor, and  it  is  conceded  tliat  Mr.  Hiu-d,  the  gen- 
eral solicitor  of  tlie  company  for  Kansas,  might 
have  bound  his  :iient  by  a  like  stipulation. 
So  far  as  It  apijeared  from  Uie  record,  Mr. 
Barker  was  equal  in  authority  with  Mr.  Hiu-d. 
He  was  an  attorney  of  record,  and  perhaps  the 
only  one  representing  the  company  present  at 
the  time  the  agreement  for  continuance  was 
made.  The  court  had  a  right  to  presume  that 
be  had  authority,  either  express  or  Implied,  to 
stipulate  in  open  court  for  a  continuance  upon 
certain  conditions,  and  bis  act  remained  un- 
clialleuged  in  court  about  two  years  and  a  half, 
and  until  after  the  decision  of  this  court  in 
Mrs.  Pavey's  case.  It  was  then  shown,  how- 
ever, tliat  the  general  solicitor  did  not  approve 
the  stipulation,  and  Mr,  Waters,  one  of  the  at- 
torneys for  the  plaintiff,  was  so  notified;  but, 
as  the  representatives  of  the  company  tcnew 
that  this  stipulation  was  of  record,  and  was  be- 
ing acted  upon  by  the  continuance  of  the  case 
In  the  meantime,  it  was  Incumbent  upon  them 
to  signify  to  the  court  tliat  It  was  unauthorized, 
and  that  the  company  would  not  be  bound  by 
it.  There  Is  no  claim  that  Mr.  Barker  was  ex- 
pressly directed  by  the  company  or  its  general 
solicitor  to  make  this  stipulation,  and,  if  be 
had  no  implied  authority  as  an  attorney  to  do 
so,  then  it  should  be  disregarded,  unless  the 
company  ought  to  be  held  to  It  by  reason  of 
the  acceptance  of  tlie  benefit  thereof,  and  the 
long  delay  in  moving  for  its  vacation.  The  au- 
thorities are  not  harmonious  as  to  the  extent 
of  the  implied  authority  of  an  attorney  in  the 
management  of  the  litigation  of  his  cUent  In 
Marbourg  v.  Smith,  11  Kan.  554,  502.  where 
It  was  claimed  that  counsel  for  the  defendant 
in  a  slander  suit  agreed  without  the  consent  of 
his  client  that  a  dismissal  of  that  case  should 
bar  an  action  for  the  malicious  prosecution 
thereof,  it  was  held  that,  if  coimsel  made  such 
an   agreement,   they   had    exceeded   their  au- 
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thority.  In  Herrimon  v.  Shomon,  24  Kan.  387, 
It  was  decided  that  an  attorney  employed  to  col- 
lect a  note  In  the  absence  of  special  directions 
Is  authorized  to  receive  money  only  In  payment 
thereof.  In  Jones  y.  Inness,  32  Kan.  177,  4 
Pac.  95,  it  was  held  that  an  attorney  at  law 
has  no  power,  without  express  authority,  to 
comprom'se  or  settle  his  client's  claim.  See, 
also,  RounsavUle  v.  Uazen,'33  Kan.  71,  5  Pac. 
422,  and  Mayer  v.  Sparks  (Kan.  App.)  45  Pnc. 
249.  These  cases,  however,  do  not  reach  the 
pohit  at  issue  here.  In  Howe  v.  Lawrence,  22 
N.  J.  .Law,  99,  101,  lOG,  it  was  held  that  an 
agreement  wanting  In  mutuality,  and  by  which, 
without  the  consent  of  his  client,  an  attorney 
has  waived  his  client's  substantial  legal  rights, 
will  not  be  enforced;  and  this  case  has  been 
cited  as  authority  for  the  position  that  an  at- 
torney cannot  waive  any  substantial  legal  right 
of  his  client,  but  the  case  does  not  warrant  any 
such  assumption,  the  main  ground  of  the  de- 
cision being  that  the  stipulation  was  altogether 
one-sided  and  entirely  wanting  In  mutuality; 
the  court  saying,  "Either  the  agreement  must 
have  been  entered  into  by  the  counsel  of  the 
defendant  under  some  misapprehension  of  its 
character,  in  which  event  It  Is  not  his  agree- 
ment, or  It  must  have  been  founded  upon  some 
corrupt  consideration.  In  which  event  it  is  ut- 
terly void."  It  was  an  agreement  (to  use  the 
words  of  Chief  Justice  Marshall,  in  HoUcer  v. 
Parlier,  7  Cranch,  436,  452)  "so  unreasonable 
in  itself  as  to  be  «xclaimed  against  by  all,  and 
to  create  an  impression  that  the  judgment  of  the 
attorney  has  been  Imposed  on,  or  not  fairly  exer- 
cised. In  the  case."  An  agreement  of  such  a  char- 
acter should,  of  course,  be  set  aside  by  the  court 
in  the  Interest  of  justice.  Tlie  agreement  made 
by  Mr.  Barker  does  not  belong  in  this  class.  It 
docs  not  impress  us  as  unreasonable  or  unusual. 
A  case  had  been  tried  in  the  district  court  of 
Franklin  county  Involving  the  negligence  of 
the  railway  company  and  the  contributory  neg- 
ligence of  Mrs.  Pavey  in  relation  to  the  casualty 
whereby  she  received  the  personal  Injuries  the 
subject  of  that  action  and  of  this.  John  A. 
Pavey  was  present  with  his  wife  at  the  time 
she  was  hurt.  His  contributory  negligence  iier- 
haps  would  not  defeat  her  right  of  action,  while 
it  might  have  that  effect  as  to  his  own;  but 
undoubtedly,  on  the  trial,  the  attorney  repre- 
senting the  railway  company  might  have  waiv- 
ed the  defen^y  of  contributory  negligence,  even 
though  raised  by  the  pleadings.  The  stipulation 
was  mutually  advantageous.  It  saved  each 
party  the  trouble  and  expense  of  taking  the  tes- 
timony as  to  the  casualty  without  the  risk  of 
Its  loss  by  the  death,  removal,  or  absence  of 
the  witnesses.  A  final  judgment  in  favor  of 
tlie  defendant  In  Mrs.  Pavey's  case  would  have 
ended  this  one,  while  an  aillrmance  of  tlie 
judgment  already  obtained  was  to  be  conclusive 
in  this  on  the  question  of  negligence,  leaving  for 
trial  only  the  amount  of  the  recovery.  We  re- 
gard the  stipulation  In  the  light  of  a  waiver  of 
proof  on  the  qiiostiou  of  negligence  upon  a  cer- 
tain condition  not  unreasonable  in  Itself.  Such 
waivers  by  attorneys  are  common,  either  before 


or  during  the  trial,  without  the  express  author- 
ity of  the  .client,  and  they  should  usually  be  up- 
held unless  In  case  of  fraud,  imposition,  collu- 
sion, or  mistake,  when  the  court  has  ample 
authority  to  set  them  aside;  but  there  Is  no 
suggestion  of  any  of  these  in  this  case.  This 
conclusion,  In  our  opinion,  finds  support  In  the 
following  authorities:  Halliday  v.  Stuart,  151 
U.  S.  229,  233,  14  Sup.  Ct.  302;  Cox  v.  Rail- 
road Co.,  63  N.  Y.  414,  418;  Saleskl  v.  Boyd, 
32  Ark.  74,  83;  Rogers  v.  Greenwood,  14  Minn. 
333  (Gil.  250);  Eldam  v.  FInnegan,  48  Minn. 
53,  50  N.  W.  933;  Poster  v.  Wiley,  27  Mich. 
244,  248,  240;  Cheever  v.  Mhrlck,  2  N.  H. 
370,  379;  Moulton  v.  Bowker,  115  Mass.  30, 
40;  2  Whart.  Ev.  §  1184. 

2.  The  court  erred  in  admitting  In  evidence 
the  syllabus  and  the  opinion  of  this  court  in 
the  Kllla  C.  Pavey  case.  Under  the  stipula- 
tion It  was  competent  to  prove  that  the  judg- 
ment in  that  case  bad  been  atHrmed,  and  this 
might  have  been  done  by  the  Introduction  In 
evidence  of  a  certified  copy  of  the  judgment  of 
atUrmauce,  but  neither  the  syllabus  nor  the 
opinion  forms  part  of  the  Judgment  in  a  civil 
case.  In  State  v.  Wait,  44  Kan.  310,  24  Pac. 
354,  and  In  Ralh-oad  Co.  v.  Dwelle,  44  Kan. 
3SM,  408,  24  Pac.  500,  It  was  held  error  to  al- 
low counsel  to  read  to  the  jury  the  opinion  of 
this  court  in  another  case;  and  It  could  not  be 
less  prejudicial  to  introduce  the  same  In  evi- 
dence, for  this"  would  authorize  any  proper 
comment  upon  It  In  argument.  We  have  had 
some  doubt  whether  the  error  was  sufficiently 
material  and  prejudicial  to  require  a  reversal 
of  the  judgment,  but  have  resolved  It  in  the 
affirmative.  In  order  to  establish  liability  in 
this  case,  it  was  only  necessary  to  prove  that 
the  judgment  In  Mrs.  Pavey's  cast?  h.id  been 
affirmed;  but  to  disclose  the  extent,  of  Mrs. 
Pavey's  disability,  and  the  plalntifTs  loss  re- 
sulting therefrom,  evidence  was  necessary,  and 
even  the  record  in  another  case  between  other 
parties  would  be  Incompetent.  Some  of  the 
comments  of  the  com-t,  however  appropriate  In 
that  case,  were  not  applicable  in  this;  and,  as 
the  verdict  was,  to  say  the  least,  very  liberal 
for  the  loss  of  services,  it  may  have  been  in- 
fluenced to  some  extent  by  this  incompetent 
evidence.  Besides,  counsel  for  defendant  ad- 
mitted In  open  court  that  the  judgment  in  favor 
of  Mrs.  Pavey  had  been  affirmed,  and  this  was 
all  the  legitimate  matter  furnishing  an  excuse 
for  the  reading  of  the  syllabus  and  the  opinion. 
Perhaps  the  admission  may  be  good  upon  a 
subsequent  trial  (Railway  Co.  v.  Shoup,  '  28 
Kan.  394);  but,  at  all  events.  It  was  sufficient 
to  obviate  the  necessity  for  the  Introduction  of 
any  further  evidence  In  relation  to  Mrs.  Pavpy's 
case. 

3.  Tlie  court  was  right  In  excluding  tlie 
amended  petition  in  Mrs.  Pavey's  case  eVen 
upon  the  assumption  that  she  may  have  sought 
damages  therein  which  were  also  claimed  by 
the  plaintiff  in  his  petition.  We  must  pre- 
sume that  she  recovered  in  that  action  only  tlie 
damages  to  which  she  was  entitled,  wliatever 
her  claim  may  have  been;  but.  If  her  Judgment 
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had  bem  far  more,  this  would  be  no  sufBclent 
reason  for  depriving  the  plaintlCC  of  damages 
virhich  be  had  sustained.  There  was  no  rela- 
tion between  the  two  cases  as  to  the  amount 
of  damages  which  the  respective  plaintiffs  were 
entitled  to  recover. 

4.  The  Instructions  directed  to  the  point  that 
under  the  petition  and  the  evidence  the  plain- 
tiff was  not  entitled  to  recover  for  the  loss'  of 
Ub  wife's  services  were  properly  refused. 
There  was  no  Intimation,  either  by  pleading  or 
proof,  that  Mrs.  Pavey  pursued  any  vocation 
on  her  own  account  after  her  marriage,  and 
It  sufficiently  appeared  from  both  that  she  was 
engaged  only  tn  household  work  for  her  hus- 
band and  family.  The  cases  of  City  of  Wyan- 
dotte V.  Agan,  37  Kan.  528,  530,  15  Pac.  529, 
and  railroad  Co.  v.  Dickey,  1  Kan.  App.  770, 
41  Pac.  1070,  are  not  Inconsistent  with  a  re- 
covery in  this  case.  The  court  carefully  and 
correctly  Instructed  the  Jury  touching  the  kinds 
of  damages  recoverable  by  the  plaintiff,  and 
the  findings  show  that  the  jury  fully  compre- 
hended the  instructions,  and  were  governed 
thereby. 

For  the  error  In  admitting  In  evidence  the  syl- 
labus and  the  opinion  In  Mrs.  Pavey's  case  the 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial.  All  the  justices  con- 
curring. 


(67  Kan.  B48) 

CROLL  V.  ATCHISON,  T.  &  S.  F.  B.  CO. 

(Supreme  Court  of  Kansas.  Dec.  5,  1896.) 
Ij*jury  to  Emploib— KvinBNCB. 
An  employe  engaged  in  ditching  the  track 
of  a  railroad,  who  was  at  work  abont  10  feet 
from  the  truck,  was  struck  on  the  head  by  a 
chunk  of  coal,  which  tell  from  the  tender  of  a 
passing  engine,  and  severely  injured.  He  al- 
leged that  it  was  the  result  of  the  negligence  of 
the  company,  and  in  au  action  recovered  dam- 
ages. Held,  that  the  tustimony  tends  to  show 
that  the  tender  was  overloaded,  and  that  the 
injury  was  due  to  the  negligence  of  the  railroad 
company. 

(Syllabus  by  the  Court) 

Error  from  court  of  appeals.  Southern  de- 
partment. Eastern  division. 

Action  by  Henry  J.  Croll  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff.  On  appeal  to  the 
court  of  api>eals  the  judgment  was  reversed 
(45  Pac.  112),  and  plaintiff  brings  error.  Re- 
versed. 

Robert  0.  Helzer,  for  plaintiff  in  error.  A. 
A.  Hurd,  "W.  LIttlefield,  and  O.  J.  Wood,  for 
defendant  in  error. 

JOHNSTON,  J.  On  April  6,  1890,  Henry  J. 
Oroll,  an  employfi  of  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company,  was  engaged 
in  ditching  along  the  railroad,  and  about  10 
or  12  feet  distant  from  the  track.  The  track 
was  well  ballasted,  and  generally  in  good  con- 
dition, but  on  account  of  recent  rains,  and  the 
frost  coming  out  of  the  ground,  it  had  become 
somewhat  soft  and  uneven.  While  a  pas- 
senger train  was  passing  the  place  where 


(Troll  was  at  work,  a  lump  of  coal,  weighing 
12  or  15  pounds,  rolled  from  the  top  of  tbe 
tender  to  the  ground,  and,  bounding  from 
there,  struck  CroU  on  the  bead,  seriously  in- 
juring his  eye  and  face.  He  brought  this  ac- 
tion, charging  that  tha  company  was  negli- 
gent In  overloading  tbe  tender,  and  in  fail- 
ing to  keep  its  track  in  proper  condition. 
At  the  trial  thece  was  testimony  that  tbe 
tender  was  very  heavily  loaded,  that  in  tbe 
center  of  the  tender  the  coal  was  heaped  up 
two  or  three  feet  above  the  level  of  tbe  top,  and 
one  witness  states  that  it  was  piled  above  the 
flange  which  Is  on  the  outer  edge  of  the  tender. 
It  appears  not.  to  be  unusual  to  take  a  round- 
ing load  of  coal,  but  It  was  shown— and,  in- 
deed, proof  was  hardly  necessary— that  It 
was  not  practicable  or  safe  to  heap  It  above 
the  flange  or  edge  of  tbe  tender.  A  demur- 
rer to  the  evidence  was  Interposed  and  over- 
ruled, but  upon  review  the  court  of  appeals 
held  that  there  was  no  evidence  tending  to 
prove  that  the  coal  was  negligently  loaded, 
and  ordered  a  reversal,  with  instructions  to 
sustain  the  demurrer  to  tbe  evidence.  3 
Kan.  App.  242,  45  Pac.  112.  We  are  unabia 
to  concur  in  this  view.  There  is  little,  if 
any,  testimony  of  negligence  as  to  the  main- 
tenance of  the  track,  but  we  think  there  was 
evidence  tending  to  show  negligence  in  over- 
loading the  tender,  and  at  least  sufficient  to 
take  the  case  to  the  jury.  It  may  be  proper 
to  carry  a  rounding  load  of  coal,  but  certain- 
ly It  Is  neither  necessary  nor  safe  to  have  It 
piled  upon  the  flange  or  above  the  edge  of  tbe 
tender.  It  was  contended  that  tbe  testimo- 
ny did  not  show  that  the  coal  was  above  the 
edge  of  the  tender,  but  that  given  by  Mayer 
will  hardly  bear  that  interpretation:  "Ques- 
tion. State  about  what  height  the  coal  was 
piled  up  at  the  edge  of  the  tender,  if  at  alL 
Answer.  I  should  judgebetweentwoand  three 
feet  Q.  You  mean  in  the  center?  A.  Yes, 
sir.  Q.  About  how  high  was  it  at  tbe  outer 
edge  of  the  tender  where  It  came  to  the  edge 
of  tbe  flange?  A.  It  was  above  the  edge  of 
the  flange.  I  cannot  say  bow  far."  On  this 
testimony  the  jury  found  that  .the  coal  was 
loaded  over  the  flange  of  the  tender.  If  It 
was  loaded  on  the  flange  or  above  the  edge 
of  the  tender,  the  top  coal  would  not  have 
sufficient  support,  and  a  slight  jar  would  be 
likely  to  loosen  and  dislodge  some  of  it 
Some  of  the  witnesses  stated  that  the  tender 
was  loaded  in  the  usual  way,  but  there  Is 
testimony  tending  to  show  that  It  was  an 
unusual  load.  Tbe  fireman  stated  that  it 
was  usually  rounded  up  about  a  foot  or  a 
foot  and  a  half  in  the  middle  of  the  tender, 
while  the  testimony  In  this  case  shows  that 
It  was  heaped  up  from  two  to  three  feet 
high  above  the  tender.  In  this  respect  It  dif- 
fers from  the  case  of  Schultz  v.  Railway  Cty, 
67  Wis.  Oie,  31  N.  W.  321,  and  therefore 
cannot  be  regarded  as  a  mere  accident  for 
which  there  is  no  responsibility.  In  consid- 
ering the  demurrer,  tbe  evidence  must  be 
viewed  in  the  light  most  favorable  to  the 
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plaintiff,  ABd  all  reasonable  inferences  must 
be  allowed  In  his  favor,  and,  unless  all  the 
testimony  offered  falls  to  establish  his  ease, 
•or  some  material  fact  in  issue,  the  demuiTer 
Rhould  be  overruled.  Beaver  v.  Railroad  Co., 
56  Kan.  516,  43  Pac.  11S6;  Rogers  v.  Hodg- 
son, 46  Kan.  276,  26  Pac.  732;  Railroad  Co. 
V.  Foster,  39  Kan.  329, 18  Pac.  285;  Railroad 
•Co.  V.  Cravens,  43  Kan.  650,  23  Pac.  1044. 
Measuring  the  testimony  by  the  rule  in  these 
cases,  it  is  clear  that  the  case  should  have 
gone  to  the  Jury. 

We  are  not  impressed  with  the  suggestion 
that  CroU  assumed  the  risks  and  dangers  in- 
cident to  the  overloaded  tender.  It  is  true 
that  he  knew  something  of  the  condition  of 
the  track  and  roadbed,  and  was  aware  that 
the  roughness  of  the  track  gave  the  engine 
a  swinging  motion,  but  there  is  nothing  to 
show  that  he  had  reason  to  apprehend  that 
the  coal  would  be  piled  above  the  edge  of 
the  tender,  nor  that  pieces  of  the  same  would 
be  thrown  so  as  to  strike  him  when  be  was 
10  or  12  feet  away.  He  was  at  work  in  the 
place  to  which  he  was  assigned,  and  we  fall 
to  see  that  he  had  any  reason  to  apprehend 
the  peril  to  which  he  was  subjected  by  the 
overloading  of  the  tender.  He  had  never  seen 
any  coal  fall  off  the  tender  of  a  passing  train, 
and,  while  he  may  have  seen  pieces  of  coal 
lying  along  the  track,  there  is  nothing  to 
show  whether  they  fell  from  the  tender  of 
a  passenger  engine  or  from  coal  cars.  In 
the  view  we  take  of  the  case,  the  matter  of 
Croll's  own  negligence  or  knowledge  Is  enti- 
tled to  but  little  consideration.  It  would 
seem  as  If  an  ordinarily  prudent  man,  in  the 
position  In  which  CroU  was,  would  not  have 
deemed  himself  In  any  danger  from  a  pass- 
ing train,  and  probably  he  would  have  been 
-censured  by  the  foreman  if  be  had  left  his 
work,  and  gone  further  away  from  the  track, 
because  of  the  passing  train.  For  this  rea- 
son the  objection  to  the  first  special  finding, 
which  relates  to  CroU's  knowledge  of  the 
condition  of  the  railroad,  although  some- 
what inaccurate,  Is  not  deemed  to  be  very 
material. 

The  testimony  In  the  record  does  not  hidl- 
cate  i>a88ion  or  prejudice  on  the  part  of  the 
jury,  and  no  good  reason  is  seen  why  the 
verdict,  which  appears  to  have  support  in 
the  testimony,  should  be  set  aside.  The  rul- 
ings complained  of  upon  the  testimony  and 
the  instructions  are  not  deemed  to  be  errone- 
ous, nor  such  as  require  special  comment. 
The  Judgment  of  the  court  of  appeals  will  be 
reversed,  and  the  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices  con- 
curring. 

U  Kan.  App.  718) 

MARSHAIJJ  V.  MURPHY. 
(Conrt  of  Appeals  of  Kansas,  Southem  Depart- 
ment, W.  D.     Dec.  1,  1896.) 
CoNTKACT— Estoppel. 
Where  Marshall,  under  a  contract  in  writ- 
ing between  himself  and  Millard  and  Powell, 


borrowed  a  certain  sum  of  money,  and  gave  his 
note  to  Millard  for  the  same,  and  to  secure  the 
payment  thereof  executed  a  mortgage  on  cer- 
tain property  in  the  city  of  S.,  and  thereafter 
Millard  indorsed  and  delivered  said  note  to 
Murphy,  and  on  default  in  the  payment  of  said 
note  at  maturity  Murphy  commenced  suit  to  re- 
cover the  amount  due  on  said  note,  and  for  a  de- 
cree of  foceclosnre  of  said  mortgage;  and  in 
defense  of  such  suit  Marshall  alleges  that  Mur- 
phy is  not  the  real  party  in  interest,  for  the  rea- 
son that  the  money  loaned  him  belonged  to  Has- 
kell township,  in  Haskell  county,  Kan.,  and 
that  the  transaction  for  the  loan  was  on  behalf 
of  the  township,  and  was,  therefore,  unauthor- 
ized and  void,  and  that  plaintiff  could  not 
maintain  a  suit  in  his  own  name,  and  Marshall 
could  not  be  held  for  the  payment  of  said  note 
and  mortgage, — hdd,  that  the  contract  between 
Marshall  and  Millard  and  Powell  for  the  loan 
of  the  money  was  a  contract  between  individu- 
als; that  the  parties  contracted  on  their  own  ac- 
count, and  the  giving  of  the  note  and  mortgage 
to  Millard  for  the  money  loaned  was  to  Millard 
individually,  and  the  indorsement  and  delivery 
of  the  note  to  Murphy  passed  all  the  right  and 
interest  of  Millard  to  said  note  and  mortgage 
to  Murphy,  and  that  Murshnll  cannot  int^iuire  in- 
to the  source  from  which  Millard  and  Powell  re- 
ceived the  money  that  was  loaned.  If  Millard 
and  Powell  loaned  the  money  belonging  to  the 
township,  they  are  liable  to  the  township  for 
the  money;  but  Marshall  is  estopped  from  deny- 
ing that  the  money  he  received  on  the  loan  for 
which  he  gave  his  note  was  not  the  money  ot 
Millard. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Haskell  county; 
William  Easton  Hutchison,  Judge. 

Action  by  H.  C.  Murphy  against  P.  S.  Mai^ 
shall  on  a  note  and  a  mortgage.  From  a  Judg- 
ment for  plaintifl*,  defendant  brings  error.  Af- 
firmed. 

Milton  Brown,  for  plaintiff  in  error.  A.  J. 
Hoskinson,  for  defendant  In  error. 


JOHNSON,  P.  J.  This  suit  was  on  a  prom- 
issory note  executed  on  the  Otb  day  of  Sep- 
tember, 1889,  by  F.  S.  Marshall,  for  the  sum 
of  $800,  due  three  years  from  date,  payable  to 
J.  F.  MiUard  or  orAer,  with  Interest  at  8  per 
cent  per  annum  from  date  thereof.  To  secure 
the  payment  of  tbe  money  to  become  due  un- 
der the  terms  of  this  bote,  Marshall  gave  a 
mortgage  on  certain  property  situated  in  the 
city  of  Santa  F6,  Haskell  county,  Kan.  J.  F. 
MlUard  transferred  this  note  by  bidorsement 
thereon,  and  delivered  the  same,  to  H.  C.  Mur- 
phy. The  note  not  being  paid  at  maturity. 
Murphy  commenced  suit  against  Marshall  to 
recover  the  amount  due  thereon,  and  to  fore- 
close said  mortgage.  The  petition  sets  out  the 
execution  of  tbe  note  and  mortgage,  the  trans- 
fer thereof  by  the  payee  to  the  plahitiff,  and 
the  nonpayment  of  the  money  according  to 
the  terms  of  the  note.  The  answer  of  the  de- 
fendant below  admits  the  execution  of  the  note 
and  mortgage  as  set  out  In  plaintltrs  petition, 
but  alleges  that  the  plaintiff  below  was  not 
the  real  party  In  Interest;  that  the  note  and 
mortgage  were  given  solely  for  and  on  account 
of  an  agreement  In  writing  entered  into  by  de- 
fendant below  and  tbe  payee  and  mortgagee 
named  in  the  note  and  mortgage  as  trustee  and 
F.  M.  Powell,  as  clerk  of  Haskell  township,  In 
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Haskell  cotinty,  Kan.;  and  that  said  note  and 
mortgage  were  not  purcbased  for  value  by 
plaintiff  from  Millard,  or  any  other  perscn,  but 
were  merely  delivered  by  Millard  to  plaintiff 
as  his  successor  in  office,  and  that  Millard 
merely  wrote  his  name  across  the  back  of  the 
note  80  that  plaintiff  might  hold  said  note  as 
said  officer,  and  for  no  other  consideration; 
and  attaches  a  copy  of  the  contract  In  writ- 
ing to  his  answer,  which  is  as  follows:  "Santa 
F6,  Kansas.  We,  the  undersigned,  of  Santa 
F6,  Kansas,  hereby  agree  with  F.  S.  Marshall, 
of  Dubuque,  Iowa,  to  give  him  a  cash  bonus 
of  one  thousand  dollars,  and  a  suitable  site, 
consisting  of  six  lots  in  the  city  of  Santa  F6, 
aforesaid,  on  which  to  erect  a  flour  mill,  and 
transport  all  said  machinery.  Including  engine 
and  boiler,  from  the  nearest  R.  R.  station  to 
Santa  F6.  And  further  agree  to  loan  him,  or 
cause  to  be  loaned  him,  one  thousand  dollars, 
if  he  so  desires,  at  8  per  cent.  Interest,  from 
on6  to  three  years'  time;  said  one  thousand 
dollars  loaned  to  be  secured  by  a  first  mort- 
gage on  said  mill  site,  building,  and  all  ma- 
chinery situate  therein;  said  machinery  to  be 
clear  of  any  lien  or  debt  whatsoever,  and  all 
the  freight  paid;  the  thousand  dollars  bonus 
to  be  paid  to  said  Marshall  as  follows:  Five 
hundred  dollars  when  machinery  is  laid  down 
at  Santa  F6,  Including  the  boiler  and  engine; 
and  five  hundred  dollars  when  the  mill  is  in 
running  order,  and  capable  of  turning  out  good, 
straight  grade  flour.  Title  of  land  to  be  given 
when  building  is  completed,  and  ready  to  re- 
ceive macUineiy, — for  which  said  F.  S.  Mar- 
shall agrees  to  erect  and  operate  a  full  roller 
flouring  mill,  capable  of  turning  out  from  for- 
ty to  fifty  barrels  of  good,  straight  grade  flour 
in'  24  hours,  and  also  put  in  a  corn  and  feed 
mill.  The  said  F.  S.  Marshall  further  agrees 
to  commence  the  work  of  erecting  said  mill 
building  within  twenty  days  after  receivinj; 
the  contract  at  Dubuque,  Iowa,  and  continue 
the  erection  and  completion  of  said  flour  mill 
without  cessation,  unless  delayed  in  getting 
machinery  shipped;  said  thousand  dollars  to 
be  deposited  with  the  Haskell  Coimty  Bank, 
at  Santa  F6,  with  a  copy  of  this  contract,  sub- 
ject to  the  order  of  F.  S.  Marshall,  upon  his 
performing  all  the  agreements  set  forth  in 
said  contract,  and  said  contract  to  be  O.  K.  by 
the  parties  of  the  first  part,  F.  M.  Powell  and 
J.  F.  MUlard.  [Signed]  J.  F.  Millard,  Trus- 
tee. [Signed]  F.  M.  Powell,  Clerk.  [Signed] 
F.  S.  Marshall.  Signed  June  17,  1889."  The 
answer  further  alleges  that  the  said  sum  was 
loaned  "this  defendant  under  said  contract  by 
said  township,  and  said  note  was  so  given  by 
this  defendant,  and  without  any  other  consid- 
eration whatever  therefor,  and  plaintiff  knew 
each  and  every  of  the  above  facts  before  said 
note  and  mortgage  were  delivered  to  him,  the 
said  plaintiff,  by  the  said  Millard;  whereby 
this  defendant  has  received  no  consideration 
for  said  note  and  mortgage  by  said  payee 
named,  or  from  said  plaintiff;  and  that  plain- 
tiff received  said  note  and  mortgage  without 


haying  given  any  consideration  therefor,  or 
any  part  thereof,  and  with  full  knowledge  of 
each  and  every  of  the  foregoing  facts,  and  re- 
ceived the  same  as  trustee  of  said  township, 
and  as  successor  In  office  as  such  trustee  to 
said  Millard,  and  In  no  other  way  whatever." 
It  is  further  alleged  in  said  answer  that  "the 
township  had  no  power,  under  the  laws  of 
Kansas,  either  to  enter  into  said  contract,  note, 
or  mortgage  heretofore  referred  to  in  this  an- 
swer, and  that  said  officers  of  said  township 
and  this  plaintiff  at  all  times  well  knew  it,  or 
ought  to  have  known  It;  and  because  of  want 
of  power  aforesaid  the  said  township  sought 
and  seeks,  by  having  said  note  and  mortgage 
delivered  and  indorsed  as  aforesaid  to  said 
plaintiff,  to'  avoid  the  law,  and  to  deprive  this 
defendant  from  setting  up  his  said  defense  to 
said  note  and  mortgage,  whereby  plaintiff 
sholild  take  nothing  by  this  action;  and  be- 
cause of  said  illegality  of  consideration  afore- 
said this  defendant  should  not  be  boimd  by 
either  said  note  or  mortgage,  or  the  pretended 
transfer  thereof  to  this  plaintiff,  and  should 
go  hence  hereof  with  his  costs." 

It  win  be  observed,  from  an  examination  of 
this  contract  In  writing,  that  the  parties  dil 
not  contract  on  behalf  of  Haskell  township, 
but  contracted  on  their  own  behalf.  While 
they  signed  their  names  as  trustee  and  clerk  to 
the  Instrument,  the  instrument  itself  Is  the 
obligation  of  the  Individuals  signing  it.  They 
executed  It  as  individuals,  and  the  mere  sign- 
ing it  as  trustee  and  clerk  is  mere  descriptio 
I)ersonam;  and,  if  they  used  money  belonging 
to  the  township,  which  was  loaned  to  the  de- 
fendant below,  they  were  liable  to  the  town- 
ship for  the  mere  misappropriation  of  this 
money;  and  the  defendant,  having  received 
the  money  of  them,  and  executed  his  note  and 
mortgage  In  payment  of  the  same,  cannot  es- 
cape liability  on  said  note  and  mortgage  for 
the  reason  that  the  money  loaned  to  hira  be- 
longed to  HaskeU  township.  They  contractetl 
with  him  as  individuals,  let  him  have  the 
money  as  individuals,  took  his  note  and  mort- 
gage as  an  individual;  and  it  is  immaterial  to 
him  as  to  what  consideration  Muiphy  paid 
Millard  for  the  assignment  and  transfer  of 
said  note.  The  Indorsement  of  the  note  by 
Millard  to  Murphy  passed  the  title  to  tlie  note, 
and  all  rights  that  Millard  had  In  or  to  tlie 
note,  to  Murphy.  Marshall,  having  contracted 
for  the  loan  of  the  money  with  the  individuals 
signing  the  agreement,  having  received  the 
money  from  them,  and  executed  his  note  and 
mortgage  to  one  of  the  parties  furnishing  him 
the  money,  cannot  Inquire  Into  the  source  from 
which  Millard  received  the  money,  and  can- 
not avoid  the  payment  of  this  note  and  mort- 
gage for  the  simple  reason  that  Millard  and 
others  loaned  him  money  that  they  held  in 
tnist  as  officers,  and  loaned  him  as  individuals. 
He  did  not  give  his  note  and  mortgage  to  theiu 
as  officers,  but  to  Millard  as  an  individual. 
The  judgment  of  the  district  court  must  be  af- 
flimcd.     AE  the  judges  concurring. 
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LANDER  T.  POLLARD,  Sberitf. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Dec.  3,  1896.) 
Appbal— Record — Jcrisdictio.s. 
Under  section  542a  of  the  Code  of  Civil  Pro- 
cedure   of   1888,    the   record    brought    to   this 
court  must  atfirmatively  show  that  this  court 
has  jurisdiction,  or  the  case  will  be  dismissed; 
and  where  the  amount  or  value  in  controversy 
Is  leas  than  $100,  and  the  case  belongs  to  the 
excepted  class,  the  jurisdicition  may  be  shown 
by  the  certificate  of  the  judge  of  the  district 
court  who  tried  the  case. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  county;  P. 
L.  Martin,  Judge. 

Action  by  Phillip  Lander,  as  assignee  of  the 
Kansas  Savings  Bank  of  Newton,  against 
E.  E.  Pollard,  sheriff  of  Harvey  county.  Judg- 
ment for  defendant,  and  plaintiff  brings  eiTor. 
Dismissed. 

Peters  &  Nicholson,  for  plaintiff  in  error.  A. 
L.  Greene,  for  defendant  in  error. 

JOHNSON,  P.  J.  On  the  4th  day  of  August, 
1893,  Phillip  Lander,  as  assignee  of  the  Kan- 
.xas  Savings  Bank  of  Newton,  Kan.,  filed  his 
petition  In  the  district  court  of  Harvey  county, 
Kan.,  against  E.  E.  Pollard,  sheriff  of  Harvey 
county,  alleging  that  as  assignee  he  became 
the  owner  of  the  N.  E.  ^  and  the  N.  i^  of  the 
S.  E.  14  of  section  8,  in  township  22,  of  range 
2,  in  Harvey  county,  Kan.,  and  on  the  2l8t 
day  of  November,  1890,  as  assignee,  took  pos- 
session of  said  premises,  and  has  ever  since 
remained  In  possession  of  the  same,  and  on  tlie 
3d  day  of  July,  1803,  E.  E.  Pollard,  as  sheriff, 
caused  to  be  published  in  a  newspaper  pub- 
lished In,  and  of  general  circulation  in,  Harvey 
county,  Kan.,  a  notice  that  In  a  certain  action 
wherein  Thomas  B.  Taylor  was  plaintiff,  and 
the  Arkansas  Valley  Loan  &  Land  Compa- 
ny was  defendant,  he  would  on  a  certain  day, 
nt  the  front  door  of  the  courthouse  in  Newton, 
Harvey  cotmty,  Kan.,  offer  for  sale,  and  sell 
to  the  highest  bidder,  for  cash  In  hand,  all  the 
right,  title,  and  Interest  of  the  Arkansas  Val- 
ley Loan  &  Land  Company  In  and  to  said  lands 
and  tenements;  and  attaches  a  copy  of  the 
notice  of  sale  to  his  petition;  and  alleges  that, 
if  the  sheriff  is  permitted  to  sell  the  premises, 
it  will  cast  a  cloud  on  his  title,  and  that  he 
will  suffer  great  damage  thereby  in  the  sum 
of  $100;  and  prays  judgment  for  $100  dam- 
ages by  reason  of  the  premises,  and  that  the 
sheriff  be  forever  enjoined  from  selling  said 
lands.  On  the  filing  of  this  petition,  and  mak- 
ing an  affidavit  showing  that  the  judge  of  the 
district  court  was  absent  from  Harvey  county, 
the  probate  judge  granted  a  temporary  Injunc- 
tion enjoining  the  sale  of  the  land.  On  the  5th 
day  of  August,  1893,  the  clerk  of  the  district 
court  issued  a  summons  directed  to  the  coroner 
of  Harvey  county,  commanding  him  to  notify 
the  defendant  below  that  he  had  been  sued  by 
the  plaintiff  below,  which  summons  was  in- 
dorsed, "If  defendant  fall  to  answer,  plaintiff 
win  take  Judgment  for  $100.00,  with  interest 


at  the  rate  of  0  per  cent  per  annum.  Injunction 
allowed."  The  defendant  demurred  tu  the  pe- 
tition for  the  reason  that  it  did  not  state  any 
grounds  for  equitable  relief,  and  the  petition 
showed  on  its  face  that  the  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law.  This  de- 
murrer was  sustained  by  the  court,  and  the 
plaintiff  below  took  leave  to  file  an  amended 
petition,  and  filed  an  amended  petition,  to 
which  defendant  made  answer.  When  the 
case  was  called  for  trial,  the  plaintiff,  with 
consent  of  court,  withdrew  his  amended  peti- 
tion, and  substituted  his  original  petition,  and, 
issue  being  Joined  thereon,  the  case  was  tried 
by  the  court  The  court  decided  that  the  peti- 
tion did  not  state  facts  sutficient  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  rendered  a  Judg- 
ment In  favor  of  the  defendant  below,  deny- 
ing a  permanent  Injunction,  and  for  cost  of  suit 
against  the  plaintiff,  to  which  he  duly  except- 
ed, filed  motion  for  new  trial,  which  was  over- 
ruled, and  exception  taken,  and  plaintiff  made 
case,  and  brings  the  case  here  for  review. 

The  defendant  In  error  appears,  and  moves' 
the  court  to  dismiss  the  petition  in  error  for 
the  reason  that  the  record  does  not  show  that 
the  amount  or  value,  exclusive  of  cost,  does 
not  exceed  $100,  and  that  there  is  no  certificate 
of  the  judge  berore  whom  the  case  was  tried, 
showing  that  it  is  one  of  the  excepted  cases.  ' 

Section  M2a  of  the  Code  of  Civil  Procedure 
reads:  "No  appeal  or  proceeding  in  error  shall 
be  had  or  taken  to  the  supreme  court  In  any 
civil  action  utUess  the  amount  or  value  In  con- 
troversy, exclusive  of  cost,  shall  exceed  one 
hundred  dollars  except  in  cases  Involving  the 
tax  or  revenue  laws,  or  the  title  to  real  estate,, 
or  an  action  for  damages  in  which  slander,  li- 
bel, malicious  prosecution,  or  false  imprison- 
ment is  declared  upon,  or  the  constitution  of 
this  state,  or  the  constitution,  laws  or  treaties 
of  the  United  States,  and  when  the  judge  of 
the  district  or  sui)erior  court  trying  the  case  In- 
volving less  than  one  hundred  dollars  shall 
certify  to  the  supreme  court  that  the  case  Is 
one  belonging  to  the  excepted  classes."  Un- 
der this  section  the  appellate  court  has  no  Ju- 
risdiction to  review  the  Judgment  of  the  dis- 
trict coirrt  In  any  civil  action  unless  the 
amount  or  value  in  controversy,  exclusive  of 
cost,  shall  exceed  $100,  except  In  certain  cases 
where  the  Judge  of  the  district  court  trying 
the  case  Involving  less  than  $100  shall  certify 
to  the  court  that  the  case  Is  one  involving  the 
excepted  classes.  The  record  must  show  af- 
firmatively that  the  case  is  one  in  which  the 
court  has  Jurisdiction,  or  the  petition  must  be 
dismissed.  This  record  shows  that  the  suit 
was  to  enjoin  the  sheriff  from  making  a  sale 
of  certain  property,  without  alleging  any  value 
thereof,  and  for  $100  damages.  The  record  no» 
showing  that  the  amount  or  value  in  controver< 
sy,  exclusive  of  cost,  exceeds  $100,  and  it  not 
appearing  by  the  certificate  of  the  trial  judge 
that  It  belongs  to  the  excepted  classes,  the  pe- 
tition In  error  is  dismissed.  All  the  Judges 
concurring. 
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MISSOURI  PAC.  RY.  CO.  et  al.  t.  HENRIE. 

(Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.     Dec.  3,  1896.) 

Railroads  —  Contract  to  Issce  Life  Passes  — 

ObUOATIOK  of  PimCHASBIt  AT  FOBE- 

CL08UKE  Bale. 

1.  Where  a  railroad  company,  together  with 
all  of  its  rights  and  priTileges,  is  sold  on  a  fore- 
closure of  a  mortgage,  the  purchaser  at  such 
sale  acquires  only  such  rights  to  the  property 
sold  as  the  original  company  possessed. 

2.  Purchasers  of  a  railroad  and  its  franchises 
are  liable  for-  the  unpaid  condemnation  money 
for  such  right  of  way  as  passes  with  the  road, 
and  for  the  nonpaid  obligations  of  the  original 
company  for  such  right  of  way  as  it  may  have 
acquired  by  purchase,  which  passed  with  the 
sale  of  the  road. 

3.  Purchasers  of  a  railroad  and  it«i  franchises 
are  not  liable  to  pay  the  value  of  life  passes,  to 
be  given  by  the  original  company  in  considera- 
tion of  a  parol  license  to  build  and  operate  a 
road  over  his  premises,  where  the  purchasers 
had  no  knowledge  of  the  parol  contract  at  the 
time  of  purchase,  or  while  using  such  premises, 
where  they  have  in  no  manner  ever  ratified 
such  contract,  or  assumed  its  obligation. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Butler  county; 
C.  A.  Leland,  Judge. 

Action  by  J.  C.  Henrle  against  the  Missouri 
Pacific  Railway  Company,  and  the  Ft.  Scott, 
-Wichita  &  Western  Railway  Company  to  re- 
cover the  vajue  of  life  passes  agreed  to  be 
given  plaintiff  In  consideration  of  a  parol 
license  to  build  and  operate  a  railroad  over 
his  premises.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.     Reversed. 

On  the  28th  day  of  June,  18!)0,  J.  C.  Henrle 
,  commenced  his  suit  In  the  district  court  of 
Butler  county,  Kan.,  against  the  Missouri 
Pacific  Railway  Company  and  the  Ft.  Scott, 
Wichita  &  Western  Railway  Company,  and 
alleges  as  his  cause  of  action:  That  he  was 
the  owner  of  a  certain  tract  of  land  In  said 
county,  and  that  some  time  in  the  year  of 
1882  the  St  Louis,  Ft.  Scott  &  Wichita  Rail- 
road Company  entered  upon  and  constructed 
a  railroad  track  over  and  through  his  land, 
without  having  condemned  said  land,  or 
without  having,  before  or  since  the  construc- 
tion of  said  railroad  through  saldf  land,  ob- 
tained any  title  to  said  land  used  by  the 
St  Louis,  Ft.  Scott  &  Wichita  Railroad  as  a 
roadbed  and  right  of  way,  and  without  hav- 
ing first  or  since  paid  the  plaintiff  for  the 
same,  and  that  said  railroad  company  con- 
tinued to  use  said  roadbed  as  its  pretended 
right  of  way  over  his  lands,  under  a  parol 
license  made  with  him.  In  consideration  for 
which  license  the  St.  Louis,  Ft.  Scott  & 
iVlchita  Railroad  Company  were  to  furnish 
him  and  his  wife  with  an  annual  pass,  with- 
in the  state  of  Kansas,  over  its  road  which  It 
was  then  constructing,  which  passes  were 
to  entitle  him  and  his  wife  to  ride  upon  the 
cars  and  railroad  operated  by  the  St.  Louis, 
Ft.  Scott  &  Wichita  Railroad  Company,  any- 
where in  the  state,  during  their  natural  life, 
free  of  charge,  which  agreement  was  made 


on  behalf  of  the  company  by  Francia  Tier- 
nan,  Its  president  and  agent  The  St  Louis, 
Ft.  Scott  &  Wichita  Railroad  Company  con- 
tinued to  operate  its  road  over  and  through 
his  lands,  under  said  license,  until  about  the 
month  of  January,  1887,  when  said  railroad 
was  placed  in  the  hands  of  J.  H.  Richards, 
receiver,  In  a  foreclosure  proceeding  institut- 
ed in  the  United  States  circuit  court  for  the 
district  of  Kansas  against  the  St.  Louis,  B^ 
Scott  &  Wichita  Railroad  Company,  and  that 
said  Richards  continued  to  operate  said  road 
as  receiver,  under  orders  and  instructions 
from  the  court,  and  had  exclusive  control 
of  the  railroad  upon  and  through  the  lands 
of  the  plaintiff,  under  said  parol  license,  up 
to  the  Cth  day  of  July,  1887,  when  the  St 
Louis,  Ft  Scott  &  Wichita  Railroad  Compa- 
ny ceased  to  exist,  and  was  succeeded  by  the 
Ft  Scott,  Wichita  &  Western  Railway  Com- 
pany, which  then  became  the  owner  of  said 
railroad,  and  succeeded  to  all  the  rights  and 
properties  of  the  St  Louis,  Ft  Scott  &  Wichi- 
ta Railroad  Company,  and  subject  to  all  the 
easements  and  duties  resting  upon  the  agree- 
ments made  by  the  St  Louis,  Ft  Scott  & 
Wichita  Railroad  Company.  That  the  said 
Ft  Scott,  Wichita  &  Western  Railway  Com- 
pany, together  with  the  Missouri  Pacific  Rail- 
way Company,  have  continuously  since  the 
6th  day  of  July,  1887,  owned  and  operated, 
and  still  are  the  owners  and  operating,  the 
line  of  railroad  over,  upon,  and  through  the 
lands  of  the  plaintiff,  and  over  the  roadbed 
and  the  pretended  right  of  way  previously 
occupied  by  the  St  Louis,  Ft  Scott  &  Wichi- 
ta Railroad  Comi)any.  That  ever  since  said 
Ft  Scott,  Wichita  &  Western  Railway  Com- 
pany and  the  Missouri  Pacific  Railway  Com- 
pany first  commenced  operating  and  running 
their  cars  over  said  roadbed  and  track,  which 
was  constructed  and  occupied  by  the  St 
Louis,  Ft  Scott  &  Wichita  Railroad  Company 
over,  upon,  and  through  his  lands,  they  have 
failed,  neglected,  arid  refused  to  furnish  the 
plaintiff  below,  and  his  wife,  with  an  an- 
nual pass;  entitling  them  to  ride  over  their 
said  lines  of  road,  and  over  the  road  con- 
structed by  the  St.  Louis,  Ft.  Scott  &  Wichi- 
ta Railroad  Company  in  the  state  of  Kansas, 
although  often  demanded  to  furnish  the 
same.  That  said  defendants  below,  railroad 
companies,  continuously  operate  their  line  of 
railroad  upon  the  roadbed  and  right  of  way 
formerly  occupied  by  the  St  Louis.  Ft.  Scott 
&  Wichita  Railroad  Company,  over,  upon, 
and  through  the  lands  of  the  said  plaintiff 
below,  and  are  now  operating  and  running  a 
line  of  railroad  over,  upon,  and  through  his 
lands,  and  have  converted  said  pretended 
"Ight  of  way  and  roadbed  formerly  occupied 
by  the  St  Louis,  Ft.  Scott  &  Wichita  Rail- 
road Company  over,  ui>on,  and  through  his 
lands  to  their  own  use,  without  his  consent, 
and  without  making  any  compensation 
therefor  to  him,  to  his  damage  in  the  sum 
of  ?5,000.  That  they  are  now  occupying  and 
threatening,  and  still  continue  to  occupy,  the 
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roadbed  and  i-lght  of  way  constructed  and 
formerly  used  and  occupied  by  the  St.  Louts, 
Ft.  Scott  &  Wichita  Hallroad  Company  over 
and  upon  and  tbrougta  his  lands,  and  will 
prevent  him  from  the  use  and  occupation  of 
said  lands  so  occupied  by  said  defendants 
as  a  riglit  of  way,  without  making  him  any 
compensation  therefor,  unless  restrained  by 
the  court.  That  the  St.  Louis,  Ft.  Scott  & 
Wichita  Hallroad  Company  is  insolvent  and 
out  of  existence,  and  has  ever  stace  the 
Cth  day  of  July,  1887,  ceased  to  exist  as 
a  corporation,  and  has  ceased  to  operate  or 
own  any  railroad  or  any  property  in  the  state 
of  Kansas.  Plaintiff  below  demands  Judg- 
ment against  the  defendants  below  for  the 
sum  of  $5,000,  and  a«ks  that  the  court  may 
adjudge  and  find  that  the  value  of  the  right 
of  way  over  and  across  his  land  was  of  the 
value  of  said  passes  so  agreed  upon,  and 
which  was  the  sum  of  $5,000,  and  that  If 
said  sum  is  not  paid  within  a  reasonable 
time,  to  be  fixed  by  the  court,  the  railroad 
companies  be  enjoined  and  restrained  from 
using  said  right  of  way.  The  St.  Louis,  Ft. 
Scott  &  Wichita  Railway  Company  was  not 
a  party  to  this  suit.  The  plahitiffs  in  error 
'  filed  a  motion  to  require  the  said  petition  to 
be  made  more  definite  and  ceitain,  which 
motion  was  overruled,  and  plaintiffs  in  error 
excepted.  Separate  demurrers  were  then 
filed  by  the  Ft  Scott,  Wichita  &  Western 
Railway  Company  and  the  Missouri  Pacific 
Railway  Company  to  the  petition  of  the 
plaintiff  below,  each  of  whlcli  were  overrul- 
ed, and  exceptions  duly  saved.  Said  rail- 
way companies  then  each  filed  their  sepa- 
rate answers  to  the  petition  of  the  plaintiff 
below,  and  each  denied  every  allegation  in 
said  petition,  pleaded  the  statute  of  limita- 
tions, and  alleged  that  the  plaintiff  below 
had  been  fully  paid  for  the  right  of  way  in 
controversy.  Plaintiff  below  filed  a  reply  to 
each  of  the  answers  of  each  of  the  defend- 
ants below,  and  denied  each  and  every  alle- 
gation contained  therein,  and  alleged  that 
from  the  1st  day  of  January,  ISS",  until  the 
Cith  day  of  July,  1887.  said  railroad  was  in 
the  hands  of  a  receiver,  and  was  finally  sold, 
l)y  virtue  of  a  decree  of  the  circnli  court  of 
the  United  States  for  the  district  of  Kansas, 
on  November  6,  1887;  that  owing  to  the 
pendency  of  said  suit,  and  because  of  the 
fact  that  said  railroad  was  in  the  hands  of  a 
receiver,  the  plaintiff  below  was  unable  to 
sue  the  St.  Louis,  Ft.  Scott  &  Wiciiita  Rail- 
road Company. 

On  the  issues  Joined,  the  case  was  tried 
before  the  court,  with  a  Jury,  and  a  verdict 
rendered  by  the  Jury  against  the  Jlissouri 
Pacific  Railway  Company  for  $1,202.  After- 
wards $162  of  this  amount  was  remitted  by 
defendant  in  error,  and  Judgment  was  ren- 
dered by  the  court  against  both  of  the  de- 
fendants below  for  the  sum  of  $1,040,  and 
costs  of  suit;  and  it  was  further  ordered  by 
the  court  that  both  of  said  railway  compa- 
nies be  perpetually  enjoined  from  using  any 
v.46p.no.l2-b2 


portion  of  said  land  unless  the  same  was 
paid  within  90  days  from  the  rendition  of 
the  Judgment.  To  all  of  the  orders.  Judg- 
ments, and  rulings,  the  defendants  below, 
and  each  of  them,  duly  excepted.  Motions, 
for  new  trial  were  duly  filed  and  overruletl, 
and  exceptions  duly  taken. 

The  Jury  also  returned  with  their  geueral 
verdict  the  following  special  findings  of 
fact:  "(1)  Did  either  of  the  defendants  ever 
moke  a  contract  with  the  plaintiff  whereby 
they,  or  either  of  them,  agreed  to  give  plain- 
tiff and  his  wife  passes  over  any  railroad 
owned  or  operated  by  them,  on  account  of 
right  of  way  over  his  laud?  A.  No.  (2)  Did 
any  railroad  company  ever  make  with  plain- 
tiff the  contract  referred  to  in  the  last  ques- 
tion? A.  Yes.  (3)  If  you  answer  the  last 
question  in  the  afiirmative,  state  with  what 
railroad  company  such  contract  was  made 
with.  A.  St  Louis,  Ft  Scott  &  Wichita.  (4> ' 
If  you  answer  question  2  in  tlie  affirmative, 
state  whether  said  contract  was  in  writing 
or  verbal.  A.  Verbal.  (5)  When  did  the  St. 
Louis,  Ft.  Scott  &  Wichita  Railroad  Compa- 
ny cease  operating  the  railroad  in  question,, 
if  at. all?  A.  About  the  month  of  January,. 
1887.  (6)  What  is  the  name  of  the  railroad 
company  that  owned  the  said  railroad  im- 
mediately after  the  St  Louis,  Ft  Scott  & 
Wichita  Railroad  Company  owned  it?  A. 
Missouri  Pacific  Railway  Company.  (7) 
What  railroad  company  is  operating  the  rail- 
roi^d  referred  to?  A.  Missouri  Pacific  Rail- 
way Company.  (8)  When  did  the  company 
mentioned  in  your  last  answer  commence  to 
operate  said  railroad?  A.  July,  1SS7.  (9> 
(Stricken  out  by  the  court.)  (10)  For  how 
long  a  time  had  the  St  Ix)uis,  Ft  Scott  & 
Wichita  Railway  Company  been  in  posses- 
sion of  the  right  of  way  In  controversy  be- 
fore it  ceased  to  operate  said  railroad?  A. 
About  four  years..  (11)  When  was  said  road 
constructed  over  the  land  in  controversy? 
A.  1883.  (12)  Does  the  evidence  show  that 
either  of  the  defendants  knew  that  the 
plaintiff  had  made  any  agreement  with  the 
St.  Louis,  Ft.  Scott  &  Wichita  Railway  Com- 
pany by  which  he  was  to  secure  passes  over 
said  road  for  himself  and  wife?  A.  Not  at 
time  of  purchase.  (13)  If  you  answer  tlie 
last  question  in  the  aflirmative,  state  which 
of  the  defendants  had  such  kuowledge.    A. 

.    (14)  If  you  answer  question  12  in  the 

affirmative,  state  how  the  fact  mentioned  in 
said  question  was  communicated  to  the  defend- 
ant uamed  in  your  answer  to  question  13. 

A, .     (15)  If    you    find    that    the    St. 

Louis,  Ft.  Scott  &  Wichita  Railroad  Compa- 
ny agreed  to  issue  passes  to  the  plaintiff  in 
consideration  for  said  right  of  way,  state 
how  long  a  time  said  company  agreed  to 
continue  to  issue  said  passes.  A.  As  long 
as  said  railway  was  operated  over  s'aid  land. 
(W)  How  much,  if  anything,  do  you  allow 
the  plaintiff  for  failure  of  defendant  to  give 
his  wife  passes  over  said  railroad  for  life? 
A.  $1G2  (one  hundred  and  sixty-two  dollars). 
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(17)  How  much,  If  anything,  do  you  allow 
the  plaintiff  for  the  faUure  of  defendants, 
or  either  of  them,  to  issue  to  him  passes 
over  said  railroad  for  life?  A.  $1,202  (twelve 
hundred  aud  two  dollars).  (18)  Where  Is  the 
strip  of  land  used  for  said  right  of  way 
located,  with  reference  to  the  land  de- 
scribed in  plaintiff's  petition?  A.  On  north 
side."  "(20)  Is  It  true  that  plaintiff  was  willing 
that  the  St.  Louis,  Ft.  Scott  &  Wichita  KaU- 
way  Company  should  take  possession  of  the 
right  of  way  across  his  laud?  A.  Yes.  (21) 
Is  it  true  that  plaintiff  gave  the  St.  Louis, 
Ft.  Scott  &  Wichita  Railway  Company  pos- 
session of  the  right  of  way  across  his  land 
in  consideration  of  the  promise  to  issue  pass- 
es to  himself  and  wife?  A.  Yes.  (22)  How 
many  miles  per  year  would  plaintiff  likely 
ride  over  the  railway  In  question,  if  passes 
bad  been  issued  to  him  as  he  claims  should 
have  been  done?  A.  1,333V4  miles.  (23)  Did 
plaintiff  ever  object  to  the  use  of  his  land 
as  a  right  of  way,  and  the  operation  of  said 
railway  thereon?  A.  No.  (24)  If  you  answer 
the  last   question  'Yes,'   state  wlien  and  to 

whom  such  objection  was  made.    A.  . 

(2S)  How  long  do  you  find  that  plalutjff  will 
live  in  the  future?  A.  26  years.  (26)  Was 
not  plaintiff  satisfied,  at  the  time  he  claims 
he  made  the  contract  sued  upon,  to  deliver 
the  possession  of  his  land  to  the  St  Louis, 
Ft.  Scott  &  Wichita  Railway  Company?  A. 
Yes.  (27)  Did  not  plaintiff  deliver  posses- 
sion of  the  land  for  the  right  of  way  upon 
the  promise  of  the  St.  Louis,  Ft.  Scott  & 
Wichita  Railway  Company  to  pay  for  the 
same  In  passes?  A.  Yes.  (28)  Was  there  an 
agreement  between  plaintiff  and  the  St. 
Louis,  Ft.  Scott  &  Wichita  Railway  Compa- 
ny that,  If  said  passes  were  not  given,  plain- 
tltf  was  to  have  possession  of  the  land  used 
for  right  of  way?  A.  No.  (20)  (Stricken  out 
by  the  court,  to  which  ruling  each  of  defend- 
ants duly  excepted.)  (30)  (Stricken  out  by 
the  court,  to  which  ruling  each  of  defend- 
ants duly  excepted.)  (31)  What  is  the  name 
of  the  company  that  owned  said  railroad  at 
the  time  of  the  commencement  of  this  suit? 
A.  Missouri  Pacific  Railway  Company." 

The  railway  companies  moved  for  judg- 
ment against  the  plaintiff  below  on  the  spe- 
cial findings  of  facts,  notwithstanding  the 
general  verdict,  because  the  special  findings 
of  facts  were  inconsistent  with  the  verdict. 
The  motlbns  were  overruled,  and  the  rail- 
way companies  duly  excepted,  and  filed  mo- 
tions for  a  new  trial,  which  were  overruled, 
and  the  railway  companies  duly  excepted, 
and  made  case,  and  bring  the  case  to  this 
court,  and  ask  for  a  reversal  of  the  judg- 
ment. 

J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiffs in  error.  Redden  &  Schumacher,  for 
defendant  in  error. 

JOHNSON,  P.  3.  (after  stating  the  facts). 
'The  plaintiffs  in  error  make  10  separate  as- 


signments of  error  in  their  brief,  as  reason's 
why  the  judgment  of  the  district  court  should 
be  reversed.  We  will  consider  only  so  much 
of  the  errors  complaiifed  of  as  will  be  suHi- 
dent  to  determine  tlie  real  mattei-s  in  contro- 
versy in  this  case. 

The  plaintiff  below  brought  his  action  In  the 
district  court  of  Butler  count}'  to  recover  dam- 
ages for  the  failure  of  the  defendants  below 
to  carry  out  the  terms  and  conditions  of  a 
parol  license  granted  to  the  St  Louis,  Ft. 
Scott  &  Wichita  Railroad  Company,  by  which 
It  was  permitted  to  build  and  operate  its  lino 
of  railroad  over  and  across  his  land.  In  con- 
sideration for  the  license  to  so  build  and  op- 
crate  Its  road  over  his  land,  it  agreed  to  givo 
him  and  his  wife  passes  over  its  line  of  rail- 
road In  Kansas  so  long  as  it  continued  to 
maintain  and  opeiate  its  road  over  his  prem- 
ises. The  St.  Louis,  Ft.  Scott  &  Wichita  Kail- 
road  Company  constructed  its  road  over  hU 
land,  and  operated  it  for  about  four  years, 
when  the  road  went  Into  the  hands  of  a  re- 
ceiver, aud  the  mortgage  was  foreclosed,  aud 
the  road,  with  all  Its  rights  and  franchises, 
was  sold  in  1887;  and  the  defendants  below  W- 
came  the  owners  thereof,  and  took  possession 
of  the  road,  and  have  operated  the  same  ev«-'r 
since.  The  original  company  obtained  no  oth- 
er right  over  the  lands  of  the  plaintiff  below 
than  the  mere  parol  license  to  build  and  oi>- 
erate  Its  road  over  his  land  on  consideration 
of  giving  him  and  his  wife  passes  over  its  liut 
of  road.  It  continued  to  give  him  and  his 
wife  passes  so  long  as  It  owned  and  operate<l 
the  road.  The  plaintiff  below  contends  that 
when  the  road  was  sold,  and  the  present  own- 
ers and  operators  of  the  road  purcliased  it  au»l 
its  rights  and  privileges,  and  went  into  pos- 
session thereof,  they  became  liable  for  all  tho 
burdens  of  the  original  company,  so  far  as  con- 
cerns the  obligations  or  claims  for  right  of  way 
or  license  to  operate  Its  line  of  road  over  the 
lands  upon  which  it  was  constructed.  Wheu 
the  present  owners  purchased  the  propwty  at 
the  master's  sale  on  foreclosure  of  the  mort- 
gage, they  acquired  no  greater  rights  In  the 
property  than  the  original  company  had. 
They  acquired  no  title  to  the  property  of  the 
plaintiff  below,  but  did  they  become  liable  to 
carry  out  the  parol  obligations  of  the  original 
company,  and  furnish  passes  to  the  plaintiff 
below,  and  his  wife,  so  long  as  they  should 
desire  to  use  the  same?  The  petition  of  the 
plaintiff  below  alleges  "that  In  the  year  18S2 
the  St  Louis,  Ft  Scott  &  Wichita  Railroad 
Company  entered  upon  said  land,  without  hav- 
ing condemned  the  same,  and  without  having 
obtained  any  title  to  It,  and  constructed  its 
railroad;  that  said  company  continued  to  usi' 
said  roadbed  aud  its  right  of  way  over  said 
lands  under  a  parol  license  made  with  defend- 
ant In  error;  that  In  consideration  of  said  li- 
cense said  St  Louis,  Ft.  Scott  &  Wichita  Rail- 
road Company  was  to  furnish  him  and  his 
wife  with  annual  passes,  In  the  state  of  Kan- 
sas, over  its  road,  during  their  natural  life- 
time;   that  passes  were  issued  by  !$aid  corn- 
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pnny  to  him  nntil  about  January,  1887,  when 
rHiid  railroad  was  placed  in  !lie  bands  ot  a 
receiver,  and  afterwards  one  of  these  plalu- 
tiffs  in  error,  the  Ft.  Scott.  Wichita  &  West- 
ern Railway  Company,  became  the  owner,  and 
succeeded  to  the  rights  and  property,  of  the 
St.  Louis.  Ft.  Scott  &  Wichita  Railway  Com- 
pany, and,  together  with  the  Missouri  Pacific 
Railway  Company,  continuously  operated  and 
owned  said  road  since  the  Gth  day  of  July, 
1887,  and  that  said  defendant,  plaintiff  in  er- 
ror, ncfjlectal'  and  refused  to  furnish  him  and 
his  wife  annual  passes  entitling  them  to  ride 
over  their  line  of  road;  that  said  plaintiffs  in 
error  converted  the  pretended  right  of  way 
and  roadbed  upon  and  through  the  lands  de- 
s(;ribed  in  the  said  petition  to  their  own  use, 
and  wilhoxit  consent  of  the  defendant  In  «'r- 
ror,  und  without  maiclDg  any  compensation 
therefor."  The  petition  charges  the  defend- 
ants below  with  a  trespass,  in  taking  posses- 
sion of  the  right  of  way  without  his  consent, 
and  with  appropriating  the  right  of  way  to 
their  own  use.  It  is  difficult  to  determine 
whether  plaintiff  below  intended  to  charge  a 
permanent  appropriation  of  the  property  by 
the  defendants  below,  or  to  simply  charge  the 
taking  of  the  privilege  granted  to  the  original 
company.  It  is  not  alleged  or  claimed  that 
either  of  the  defendants  in  error  was  a  party 
to  the  contract,  or  tliat  they  had  any  notice 
whatever  of  such  a  contract  at  the  time  they 
became  the  purchasers  of  the  road,  or  that 
they  ever  in  any  manner  ratified  the  same,  or 
assumed  the  obligations  thereof.  Plaintiff  be- 
low seeks  to  recover  against  the  defendants 
below  merely  because  they  became  the  own- 
ers of  the  road,  its  rights  and  franchises,  by 
purchase  at  foreclosure  sale,  and  taking  pos- 
session and  operating  the  same.  The  defend- 
ants below  disclaimed  any  riglit,  claim,  or 
interest  under  the  parol  license.  They  repu- 
diated such  contract,  and  insisted  that  the 
original  railroad  company  held  the  right  of 
way  under  a  different  contract,  and  that  the 
same  had  been  fully  paid  for.  Can  it  be  said 
that,  having  no  knowledge  of  such  contract  as 
claimtHi  by  the  plaintlflf  lielow,  they  could  be 
iield  liable  for  the  performance  of  a  mere 
parol  license  to  further  occupy  the  premises. 
Being  railroad  companies,  they  would  have 
file  right,  after  they  discovered  that  there  is 
no  title  ■  to  some  portion  of  the  land  over 
which  their  road  is  located,  to  acquire  the 
same  by  the  exercise  of  the  right  to  eminent 
domain,— to  have  the  same  condemned  by 
commissioners  under  the  law.  The  defend- 
ants below,  not  having  acquired  the  title  to 
the  right  of  way  by  the  purchase,  did  not 
therel)y  l)ecome  entitled  to  the  use  of  tiie 
property;  and  the  plaintiff  below  was  en- 
titled to  Just  compensation  for  the  same,  in 
case  tie  elected  to  treat  It  as  a  permanent  ap- 
propriation. 

The  court  below  proceeded  in  the  trial  of 
this  case  on  the  theory  that  the  original  com- 
pany had  acquired  title  to  the  property,  and 
had  not  complied  with  the  terms  and  condi- 


tions upon  which  the  right  of  way  had  been 
acquired.  There  could  scarcely  be  any  ques- 
tion as  to  the  obligation  of  the  purchasers  of 
a  railroad  to  the  original  owner  of  the  right 
of  way,  where  there  was  a  conveyance  or 
judgment  of  condemnation  of  the  property, 
and  the  conditions  or  Judgment  tiad  not  l)een 
complied  with  by  the  original-  company. 
Where  a  purchase  of  a  railway,  its  franchises 
and  right  of  way,  is  made,  and  the  condemna- 
tion money  has  not  been  paid,  or  where  the 
original  company  had  entered  into  a  written 
obligation  for  the  purchase  of  the  right  of 
way,  and  the  right  of  way  passes  with  the 
road,  the  purchaser  takes  the  property  bur- 
dened with  the  obligadon  of  the  original 
company;  but,  where  the  purcha-ser  of  the 
road  and  its  property  acquires  no  right  in  the 
land  over  which  a  part  of  its  road  is  con- 
structed, It  is  not  bound  to  continue  its  road 
over  such  premises,  and  to  carry  out  an  oral 
promise  of  the  original  company  for  a  li- 
cense to  use  tibe  land,  but,  if  the  original 
owner  of  the  land  Is  williog  to  treat  the  pos- 
session of  the  premises  by  the  purchaser  as 
a  permanent  appropriation,  he  would  then  be 
entitled  to  recover  lue  value  of  the  land  ap- 
propriated, and  the  damages  to  the  entire 
tract  from  which  it  is  so  taken.  We  think 
the  court  below  tried  this  ease  on  the  wrong 
theory  of  the  law  and  the  pleadings  and  evi- 
dence. The  original  railroad  company  not 
having  acquired  the  right  of  way  over  the 
land  of  the  plaintiff  below,  he  had  the  right 
to  treat  the  use  of  the  land  by  the  defendants 
below  as  a  permanent  appropriation  of  the 
right  of  way,  and  sue  the  present  owners  of 
the  road  for  the  value  of  the  strip  of  land  so 
occupied  and  used  by  (.hem,  and  for  the  dam- 
ages to  the  residue  of  the  tract  of  land  from 
which  It  had  been  taken,  or  he  might  bring 
his  action  for  a  simple  trespass,  and  recover 
from  them  damages  that  he  had  suffered  by 
reason  of  the  wrongful  acts  committed  in  the 
use  of  his  land,  or  he  mignt  bring  suit  In 
ejectment  for  the  recovery  of  :.he  possession 
of  the  same,  with  damages  for  the  wrongful 
detention  thereof.  In  no  event  oould  the 
plaintiff  below  recover  for  the  value  of  a  life 
pass  over  the  line  of  the  road  of  the  defend- 
ants below.  The  evidence  of  the  plaintiff  be- 
low clearly  proves  that  no  such  agreement 
was  ever  made,  or  even  contemplated.  He 
says  in  his  testimony:  "Q.  You  may  state 
what  contract  or  what  arrangement,  if  any, 
you  had  with  Mr.  TIeman  or  Mr.  Marshall, 
the  officers  of  the  first  road,  the  St.  Louis, 
Ft.  Scott  &  Wichita,  relative  to  compensation 
and  pay  for  the  right  of  way  that  was  taken 
off  your  place.  A.  Do  I  understand  yoi» 
want  me  to  give  the  history?  Q.  Yes,  sir;  of 
the  agreement  you  had,— how  you  were  to  be 
compensated.  A.  Why,  Mr.  Tlernan  and  me 
talked  the  matter  over,  and  I  asked  about 
this  .right  of  way.  I  told  him  I  wanted  a 
pass  for  myself  and  wife,  and  he  says:  'I 
cannot  give  it  to  you  in  annual  passes.  I 
will  give  it  to  you  quarterly,  and,  when  it 
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lias  run  out,  send  It  In.  or  come  in,  and  I  will 
gire  you  a  new  one.'  C-  What  was  the  con- 
Bidcration?  What  were  you  to  do?  What 
were  they  to  get?  A.  This  right  of  -vyay.  Q. 
What  was  said  as  to  the  length  of  time? 
How  long  was  he  to  g're  these  passes?  A. 
As  long  as  they  use-l  the  land.  Q.  As  long 
as  what;*  A.  As  long  as  the  railroad  com- 
pany used  the  land,  and  as  long  as  I  wanted 
passes." 

This  Is  all  the  evidence  given,  tending  In 
any  manner  to  prove  an  agreement  to  give 
passes  for  the  license  to  build  and  operate 
the  road  over  his  land.  No  agreement  was 
ever  made  to  Issue  life  passes  In  consideration 
of  the  right  of  way  over  the  land  in  contro- 
versy, and  It  was  error  in  the  court  to  Instruct 
the  Jury  as  follows:  "(1)  You  are  instructed 
that  a  purchaser  at  a  sale  of  the  i^t.  Louis, 
Ft.  Scott  &  Wichita  Railroad,  if  you  And  that 
there  had  been  a  sale,  would  receive  by  such 
purchase  just  such  rights  as  the  St.  Louis, 
Ft.  Scott  and  Wichita  Railroad  Company  had 
In  the  lands  in  controversy,  and  no  more, 
and,  by  the  terms  of  the  purchase,  would 
be  bound  for  the  payment  of  the  purchase 
money,  the  same  as  the  St.  Louis,  Ft  Scott 
&  Wichita  Railroad  Company  Itself  would 
Jiave  been  if  it  had  continued  to  own  and  to 
operate  and  occupy  the  road.  (2)  Before  the 
plaintiff  can  recover  in  this  action,  he  must 
show  by  a  preponderance  of  the  evidence 
that  be  was  the  owner  of  the  land  in  contro- 
versy; that  he  made  a  contract  for  the  right 
of  way,  as  alleged  by  him,  with  the  St  Louis, 
Ft  Scott  &  Wichita  Railroad  Company;  that 
for  that  right  of  way  he  was  to  have  a  life 
pass  for  himself  and  wife  ovei  said  road, 
either. delivered  as  a  life  pass  at  the  time,  or 
-quarterly  or  annually;  that  the  defendants,  the 
Ft  Scott  Wichita  &  Western  Railway  Compa- 
ny and  the  Missouri  Paciflc  Railway  Compa- 
ny, or  either  of  them-  subsequently  became 
the  owners  of  said  railroad,  and  have  operated 
.It  over  the  land  in  controversy  thef  same  as 
the  St  Louis,  Ft.  Scott  &  Wichita  Railroad 
-Company  originally  did.  And,  also,  he  must 
show  to  you,  by  a  preponderance  of  the  evi- 
-dence,  the  value  of  such  passes,— what  they 
would  have  been  worth."  We  do  not  think, 
■m  any  event,  the  defendants  below  were  lia- 
ble to  pay  for  the  use  of  the  strip  of  land  the 
value  of  life  passes.  Not  having  been  parties 
.to  any  such  contract  and  not  having  pur- 
chased and  used  the  road  with  knowledge  of 
any  such  agreement,  thev  could  not  be  held 
-for  Its  nonfulfillment 

As  this  Judgment  will  have  to  be  reversed 
■for  the  errors  already  indicated,  we  do  not 
think  it  necessary  to  decide  other  questions 
that  are  raised  in  the  brief  of  counsel,  and 
urged  In  the  argument  of  this  case  to  the 
•court,  as  none  of  these  are  liable  to  come  up 
in  the  future  trial  of  this  case.  The  Judg- 
ment of  the  district  court  Is  reversed,  and 
-the  case  remanded  for  a  new  trial.  All  the 
Judges  concurring. 


(6  Kan.  App.  721) 
SPARKS  et  al.  v.  BBYBK. 
(Court  of  Appeals  of  Kansas,  Sontbem  Depart- 
ment, W.  D      Dec.  1,  189e.) 

HORTQAQE    FOKECLOSCRE —  PbOOESS— SOPFICIEHCT 
— iJEHVICE — JUK1!IDICT:0N — WJlIVEK. 

1.  A  suit  to  foreclose  a  mortgage  on  real  es- 
tate must  be  commenced  in  the  county  where 
the  land  is  situated,  and,  when  rightly  com- 
menced in  thfe  county  where  the  land  ia  situated, 
summons  may  be  issued  by  the  cleric  of  the  dis- 
trict court  where  the  petition  is  filed,  and  direct- 
ed to  the  sheriff  of  any  othei  county  in  the  state 
where  the  defendants  may  reside,  or  where  they 
may  be  served;  and,  when  duly  served  by  the 
sheriff  of  the  county  where  the  defendants  re- 
side, the  district  court  acquires  jurisdiction  over 
llie  subject  of  the  action  and  of  the  defendants, 
and  has  authority  to  render  such  judgment 
against  the  defendants  as  may  be  proper  under 
the  pleadings  and  evidence. 

2.  In  a  suit  to  forecloje  a  mortgage  on  real 
estate,  and  for  a  personal  judgment  on  a  cou- 
pon bond,  it  is  not  necessary,  under  tlie  Code  of 
Civil  Procedure,  for  the  cleric  of  the  district 
court  issuing  summons  to  indorse  thereon  the 
amount  for  which  the  plaintiff  claims  judgment, 
or  to  state  in  the  summons  the  natdre  of  the 
plaintiff's  claim. 

3.  Where  a  suit  on  a  bond  and  for  foreclosure 
of  a  mortgage  on  real  estate  has  been  com- 
menced in  the  district  court  of  the  proper  coun- 
ty, and  the  defendants  nave  been  served  with 
summons,  and  they  appear,  and  file  a  motion 
asliing  tlie  court  to  mal^e  an  order  requiring 
the  plaintiff  to  make  bis  petition  more  definite 
and  certain,  they  thereby  waive  all  irregulari- 
ties and  defects  in  the  issuing  and  service  of 
summons,  and  thereby  submit  themselves  to  the 
jurisdiction  of  the  court,  and  are  bound  by  the 
further  proceedii.g8  in  such  suit 

(Syllabus  by  the  Court) 

Error  from  district  court.  Ford  coantr;  A. 
J.  Abbott,  Judge. 

Action  by  Charles  W.  H.  Beyer  against  La- 
fayette C.  Sparks  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error. 
Affirmed. 

Milton  Brown,  for  plaintiffs  In  error.  Hess 
&  Johnson,  for  defendant  In  error. 

JOHNSON,  P.  J.  This  Is  a  suit  on  real-es- 
tate coupon  bond  or  note,  and  for  decree  of 
foreclosure  of  mortgage  given  to  secure  the 
payment  of  said  bond.  The  petition  of  the 
plaintiff  below  was  an  ordinary  petition  on 
said  coupon  bond  and  mortgage.  It  alleges  the 
execution  of  the  bond,  coupons,  and  mortgage, 
—and  there  is  attached  to  the  petition  copy  of 
the  bond,  coupons,  and  mortgage,— and  alleg- 
es that  the  coupons  and  bond  were  due  and 
unpaid,  and  asks  for  judgment  for  tbe 
amount  due  on  said  obligation,  and  for  a  de- 
cree of  foreclosure.  Suit  was  commenced  In 
Ford  county  July  15,  1891,  and  defendants 
were  duly  served  on  the  16th  day  of  July. 
1891,  with  summons  In  Wichita  county.  Ot 
the  8th  day  of  September,  1891,  defendants, 
by  their  attorneys,  appeared  In  said  court, 
and  moved  the  court  to  require  the  ]>laintlff 
to  separately  state  and  number  the  various 
causes  of  action  upon  which  he  predicates 
his  right  to  foreclose  his  mortgage,  in  said 
petition,  for  the  reason  tiiat  said  petition  con- 
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tains  more  than  one  pi'etended  cause  of  ac- 
tion to  foreclose,  and  tbiat  said  pretended 
causes  of  action  are  not  grouped  in  separate 
paragraphs  or  counts;  also,  moved  tlie  court 
to  strllie  out  of  the  petition  all  matters  and 
things  therein  contained  relative  to  the  prayer 
for  personal  Judgment  against  the  defend- 
ants, for  the  reason  that  the  same  is  re- 
dundant, Irrelevant,  and  prejudicial  to  these 
defendants'  interests,  and  for  the  reason  tiiat 
the  court  has  no  jurisdiction  of  the  persons 
of  these  defendants  as  to  said  personal  Judg- 
ment, and  in  support  of  this  showed  to  the 
court  that  the  summons  served  upon  the  de- 
fendants is  not  indorsed  as  requir<!d  by  stat- 
ute, so  as  to  enable  said  plaintiff  to  take  per- 
sonal Judgment 'against  the  defendants;  and 
also  at  the  same  time  filed  a  motion  to  strike 
other  particular  allegations  out  of  the  peti- 
tion, and  out  of  the  exhibits  attached  thereto. 
These  several  motloous  were  overruled,  and 
defendants  duly  excepted,  and  then  Bled  their 
answer  to  the  petition,  admitting  the  execu- 
tion and  delivery  of  said  coupon  bond  for  the 
sum  of  $700,  and  mortgage  to  secure  the  pay- 
ment of  said  sum,  and  alleging  that  said 
bond  and  coupons  were  executed  for  a  loan 
of  $700  for  five  years  at  7  per  cent.  Interest, 
and  the  coupons  represent  the  semiannual  in- 
terest thereon;  tind  that  in  the  transaction 
growing  out  of  said  loan,  and  the  execution 
of  the  bond  and  coupons,  a  large  amount  of 
usurious  interest  was  exacted  therein;  and 
that  defendants  have  paid  sums  of  money 
equal  to  all  legal  interest  due  on  the  money 
loaned;  and  that  there  was  nothing  due  on 
said  bond  and  coupons  at  the  commence- 
ment of  this  suit.  For  a  third  defense  de- 
fendants set  up:  "The  land  included  in  said 
trust  deed  was  public  domain,  and  embraced 
within  a  pre-emption  filing  made  under  the 
laws  of  the  United  States  of  America  by  said 
Lafayette  C.  Sparks,  and  that  In  consequence 
thereof  the  trust  deed  was  illegal  and  void." 
To  the  answer  of  the  defendants  the  plaintiff 
replied  in  two  counts.  The  first  was  a  gen- 
-eral  denial  of  usurious  interest,  and  the  sec- 
ond alleged  "that  the  detendnnts  were  by 
law  estopped  from  claiming  that  the  trust 
deed  was  void  on  account  of  the  land  being 
included  in  a  pre-emption  claim  at  the  time 
of  the  execution  and  delivery  of  the  trust 
deed,  because  the  said  Sparks  had  received 
the  benefit  of  the  loan."  The  defendants  de- 
murred to  that  part  of  the  reply  only  as  to 
the  plea  of  estoppel,  which  demurrer  was 
overruled,  and  defendants  duly  excepted. 
The  case  was  tried  by  the  court  without  a 
Jury  on  the  issues  Joined,  and  on  the  trial 
the  plaintiff  Introduced  In  evidence  the  orig- 
inal coupon,  bond,  and  mortgage,  and  rested 
bis  case;  and  the  defendants  interposed  a 
demurrer  to  the  evidence,  which  was  over- 
ruled, and  defendants  excepted;  and,  there 
being  no  other  evidence  introduced  on  the 
trial,  the  court  rendered  a  personal  Judgment 
against  the  defendants  for  the  amount  found 
due  on  the  bond  and  coupons,  and  for  costs 


of  suit,  and  entered  up  a  decree  of  foreclo- 
sure of  the  mortgage,  and  an  order  for  the 
sale  of  the  mortgaged  i>reuiise8.  On  the 
same  day  the  defendants  filed  their  motion 
for  a  new  trial,  which  was  overruled,  and 
defendants  excepted,  made  case,  and  bring 
the  matter  to  this  court  for  review,  and  make 
eight  assignments  of  error,  to  which  the  con- 
sideration of  the  court  Is  asked. 

AVe  will  consider  such  oi  the  assignments 
of  error  as  we  think  are  necessary  for  a  full 
determination  of  this  case.  The  first  assign- 
ment to  which  the  attention  of  the  court  is 
called  Is  the  Jurisdiction  of  the  court  of  the 
persons  of  the  defendants.  This  suit  was 
commencted  in  the  district  court  of  Ford 
county,  Kan.,  the  mortgaged  premises  being 
situated  In  that  county.  The  action  was 
brought  in  the  only  county  that  had  Juris- 
diction over  the  subject-matter  of  the  action. 
Article  5,  §  48,  of  the  Code  of  Civil  Proce- 
dure of  Kansas.  Section  60  of  the  Code  of 
Civil  Procedure  reads:  "Where  the  action  is 
rightly  brought  in  any  county,  according  to 
the  provisions  x>f  article  5,  a  summons  shall 
be  Issued  to  any  other  county  against  any 
one  or  more  of  the  defendants,  at  the  plain- 
tiff's  request"  This  suit  was  brought  In  the 
only  county  that  could  take  Jurisdiction  over 
the  mortgaged  property,  and,  being  so 
brought,  the  only  way  to  reach  the  defend- 
ants, residing  at  that  time  in  Wichita  county, 
was  by  a  summons  Issued  by  the  clerk  of  the 
district  court  of  Ford  county,  directed  to  the 
sheriff  of  the  county  where  the  defendants 
resided,  or  where  they  might  be  served  with 
summons;  and,  when  duly  served  with  sum- 
mons In  any  county  in  this  state,  the  court 
w^as  Invested  with  complete  jurisdiction  .of 
the  subject-matter  of  the  action  and  of  the 
persons  of  the  defendants  served,  and  had 
full  power  to  adjudicate  all  questions  right- 
fully arising  in  said  suit.  The  particular  ob- 
jection raised  to  the  jurisdiction  of  the  court 
to  render  a  personal  Judgment  against  the 
defendants  below  is  that  the  cleric.  In  issu- 
ing the  summons,  did  not  Indorse  thereon 
the  amount  for  which  the  plaintiff  would 
take  Judgment,  nor  did  the  summons  notify 
the  defendants  of  the  nature  of  the  action 
against  them.  Section  59  of  the  Code  of 
Civil  Procedure  reads:  "A  summons  shall 
be  Issued  by  the  clerk  upon  a  written  praecipe 
filed  by  the  plaintiff;  shall  be  under  the  seal 
of  the  court  from  which  the  same  shall  is- 
sue, shall  be  signed  by  the  clerk,  shall  be 
dated  the  day  it  is  Issued.  It  shall  be  di- 
rected to  the  sheriff  of  the  coun;y,  and  com- 
mand him  to  notify  the  defendant  or  defend- 
ants, named  therein,  that  be  or  they  have 
been  sued,  and  must  answer  the  petition  filed 
by  the  plaintiff,  giving  his  name,  at  a  time, 
stated  therein,  or  the  petition  will  be  taken  as 
true,  and  Judgrment  rendered  accordingly; 
and  where  the  action  is  on  contract  for  the 
recovery  of  money  only,  there  shall  be  en- 
dorsed on  the  writ  the  amount,  to  be  furnish- 
ed in  the  praecipe,  for  which  with  Uiterest, 
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Judgment  will  be  taken,  If  the  defendant  fail 
to  appear.  If  defendant  fall  to  appear  Judg- 
ment shall  not  be  rendered  for  a  larger 
amount  than  cost."  This  was  an  action  for 
the  foreclosure  of  a  mortgage  on  real  es- 
tate, and  hence  no  Indorsement  on  the  sum- 
mons of  the  amount  claimed  was  necessary 
under  the  Code  of  CIvU  Procedure.  It  was 
not  an  action  on  contract  tor  the  recovery  of 
money  only.  George  v.  Hatton,  2  Kan..  327; 
Knowles  t.  Armstrong,  15  Kan.  371;  Weaver 
V.  Gardner,  14  Kan.  348.  But  if  the  sum- 
mons wae  defective  In  the  particular  claim- 
ed by  defendants  below,  ail  the  defects  and 
Irregularities  were  waived  when  the  defend- 
ants appeared  in  court,  and  moverf  to  require 
the  plaintiff  to  make  his  petition  more  def- 
inite and  certain;  all  the  irregularities  In  the 
summons  or  service  thereof  were  waived, 
and  they  thereby  submitted  themselves  to 
vhe  Jurisdiction  of  the  court,  and  were  bound 
by  any  Judgment  the  court  might  render  un- 
der the  issues  presented. 

The  second  error  complained  of  was  that 
the  petition  of  the  plaintiff  contained  a  blend- 
ing of  various  causes  of  action,  and  It  should 
have  been  separately  stated  and  n  amber ed, 
as  provided  by  the  Code  of  Civil  Procedure. 
We  think  that  thie  petition  contains  but  one 
single  cause  of  action.  The  plaintiff  bases 
his  cause  of  action  upon  a  bond  for  $700, 
with  interest  coupons  attached,  and  to  fore- 
close the  mortgage  given  to  secure  the  pay- 
ment of  sold  bond  and  interest.  The  object 
of  the  suit  was  solely  for  the  recovery  of 
the  amount  due  for  the  money  loaned  on 
the  real-estate  bond,  and  secured  by  the 
mortgage,  and  the  petition  stated  plaintiff's 
cause  of  action  in  plain  and  concise  lan- 
guage, without  rei)otition,  and  was  In  the  or- 
dinary form  of  a  petition  for  foreclosure  of 
a  mortgage  given  to  secure  an  Indebtedness. 
There  was  no  error  In  overruling  the  motion 
of  the  defendants  bolow  to  require  plaintiff 
to  separately  number  and  state  his  several 
causes  of  action. 

The  next  error  complained  of  was  the  over- 
ruling of  the  deiuuiTer  of  the  defendants  below 
to  plaintiff's  petition,  for  the  reason  that  the 
action  was  brought  on  behalf  of  a  trustee  for 
the  l)enefit  of  others  associated  with  him  as 
interested  in  the  suit.  'Ihe  money  was  loan- 
ed by  the  plaintiff  in  the  action,  and  the  bond 
and  mortgage  were  given  to  him,  and  he  ap- 
peared to  be  the  real  party  in  Interest;  but 
if,  as  defendants  below  claim,  the  business 
was  transacted  by  Onarles  W.  H.  Be.ver  for 
the  lieneflt  of  others,  and  he  acted  in  the 
making  of  the  contract,  and  taking  the  bond 
and  mortgage,  for  the  l)eneflt  of  othei-s,  he 
night  properly  bring  the  action  in  his  own 
name  without  Joining  with  him  the  persons 
for  whose  benefit  the  action  was  prosecuted. 
Code  Civ.  Proc.  §  28. 

We  do  not  think  there  was  any  error  in  over- 
ruling the  motion  of  the  defendants  below  to 
Htrike  otrt  portions  of  the  plalntifrs  petition 
as   redundant,   irrelevant,   or   prejudicial    to 


the  rights  of  the  defendants.  The  petition 
alleged  the  execution  of  the  bond,  of  the  cou- 
pons, and  the  mortgage,  and  the  amount  that 
was  due  and  unpaid  upon  the  oblig.itioDs. 
and  there  was  no  redundant  or  irrelevant  al- 
legations in  the  petition.  The  allegation  in 
the  answer  that  the  land  mortgaged  was. 
public  domain  at  the  time  of  the  executiou 
of  the  mortgage  was  denied  by  the  replj*  of 
the  plaintiff,  and  there  was  no  proof  what- 
ever offered  upon  the  part  of  the  defemlant.s 
below  to  show  that  the  title  to  the  land  was 
in  the  government,  and  the  mortgagors  ha<l 
simply  filed  a  pre-emption  claim  on  the  sauf . 
The  mortgagors  covenanted  in  the  mortgage 
that  they  were  the  owners  of  the  land,  an«l 
had  a  right  to  convey. 

We  have  examined  this  case  with  gre.ii 
care,  and  are  satisfied  that  no  errors  havt- 
been  committed  either  In  the  ruling  of  tiic 
court  In  relation  to  tlie  motions,  demurrers, 
and  objections  to  testimony,  and  find  tb<- 
Judgment  of  the  court  in  accordance  with  tin- 
evidence  and  admitted  facts;  and,  there  be- 
ing no  error  apparent  on  the  record,  tht- 
Judgment  of  the  district  court  must  be  af- 
firmed.   All  the  Judges  concurring. 


(6  Kan.  App.  726) 
NEUFORTH  et  al.  v.  HAU^« 
(Court  of  Appeals  of  Kansas,  Southern  Deport- 
ment, W.  D.    Dec.  1,  1896.) 

Specific  Perfohmaxce  —  Costkact  to  Cosvet 
Land— Patsiest  op  Pkice. 
Where  G.  makes  a  bond  for  the  sale  and 
conveyance  of  real  property  to  S.  and  H.  Joint- 
ly, and  thereby  binds  himself  to  convey  the 
land  to  S.  and  H.  ou  the  payment  of  the  pur- 
chase money,  held,  that  a  specific  performan<-<' 
of  the  contract  cannot  be  enforced  for  a  con- 
veyance of  au  undivided  one-half  of  the  land 
on  the  payment  by  one  of  said  parties  of  tlic  onc- 
half  of  the  purchase  price;  that  the  contract 
is  an  entin'ty,  and  is  not  capable  of  enforoi-- 
meiit  until  the  entire  purchase  price  has  been 
fully  paid. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Barton  county; 
J.  H.  Bailey,  Judge. 

Action  by  Joseph  Hail  against  Phillip  Neu- 
forth  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Reversed. 

Samuel  Maher  and  W.  S.  Osmond,  for 
plaintiffs  In  error.  Diffenbacher  &  Banta. 
for  defendant  In  error. 

JOHXSON,  P.  J.  On  the  27th  day  of  Fel)- 
ruary,  1801,  Joseph  Hall  commenced  bis  ac- 
tion in  the  district  court  of  Barton  county. 
Kan.,  against  Phillip  Neuforth,  Lena  0. 
Xeuforth.  Martin  Gutzweller,  Lizzie  Gutz- 
wellcr,  and  Andrew  Sulznian,  for  the  speclfli' 
performance  of  a  conveyance  of  real  estate 
upon  a  written  bond  or  agreement  given 
by  Martin  Gutzweiler  and  Lizzie  Gutxweiler 
to  Andrew  Sulzman  and  Joseph  Hall.  In 
March,  1877,  Robert  Merten  was  the  owner 
of  an  80-acre  tract  of  land  in  Barton  county. 
Kan.     On  the  I'Jth  day  of  March,  187".  he 

'Rebearing  pending. 
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entered  Into  a  written  obligation  for  the  sale 
of  the  said  tract  of  land  to  Martin  Gutzwei- 
ler,  and  executed  a  bond  for  a  deed  thereof, 
on  the  conditions  that  Gntzweller  should  pay 
$46.07  on  February  1,  1878,  and  a  like  sum 
on  the  1st  day  of  February  for  the  nine  suc- 
ceeding years.  On  the  payment  of  such  In- 
sCallmeuts  In  full,  Merten  and  his  wife  were 
to  execute  to  Gutzweller  a  deed  for  the  land. 
On  the  2d  day  of  October,  1879,  Martin 
Gutzweller  and  his  wife,  Lizzie  Gntzweller, 
contracted  with  Andrew  Sulzman  and  Jo- 
seph Hall  for  the  sale  and  conveyance  of 
this  land,  and  executed  their  bond  to  con- 
vey to  Sulzman  and  Hall  upon  the  payment 
of  $1,000,  In  Installments;  .$300  to  be  paid  In 
cash  on  the  execution  and  delivery  of  the 
bond,  and  the  residue  to  be  paid  In  four  an- 
nual payments  of  $175  each,  with  Interest  on 
deferred  payments  at  8  per  cent,  per  annum 
from  date  of  sale.  Sulzman  and  Hall  paid 
$200  on  the  execution  of  the  bond.  Sulzman, 
not  having  the  money,  gave  his  Individual 
note  for  $100  in  lieu  of  cash,  and  they  exe- 
cuted their  four  several  promissory  notes, 
due  in  one,  two,  three,  and  four  years  from 
the  date  thereof,  and  took"  Immediate  "pos- 
scssion  of  the  land,  and  Sulzman  remained  in 
IKjssession  thereof  until  the  summer  or  fall 
of  1881,  when  he  removed  from  said  land  to 
Rush  county,  Kan.  Hall  still  continued  hi 
possession  of  the  land  until  the  spring  of 
18S2,  when  he  removed  from  the  land,  and 
Robert  Merten  took  possession  thereof.  The 
lirst  note  matured  October  2,  1880;  the  sec- 
ond October  2,  1881;  and,  not  being  paid  at 
maturity,  Gutzweller  brought  suit  on  them, 
and  obtained  Judgment  against  Hall  for 
$300,  which  Gutzweller  assigned,  and  the 
judgment  was  afterwards  paid  to  the  as- 
signee of  Gutzweller,  and  the  other  notes 
were  never  paid  by  either  Sulzman  or  Hall; 
but  on  the  15th  day  of  December,  1883,  the 
individual  note  of  Sulzman,  that  he  had  exe- 
cuted to  Gutzweller  In  lieu  of  the  $100  cash 
payment,  was  surrendered  to  him,  and  he 
executed  a  relinquishment  of  all  claim  un- 
der said  contract  for  the  purchase  of  this 
land.  On  the  17th  day  of  May,  1884,  Martin 
Gutzweller  and  his  wife  transferred  their  in- 
terest in  said  land  to  the  defendant  Phillip 
Nenforth,  and  at  the  same  time  assigned  to 
Neuforth  the  two  unpaid  notes  given  by 
Sulzman  and  Hall  for  a  part  of  the  purchase 
price  of  the  land,  and  also  a  judgment 
against  Hall  for  the  rent  of  other  land, 
amounting  to  $2C0  and  Interest  Phillip  Neu- 
forth having  obtained  the  title  to  this  land 
from  Robert  Merten  and  wife  under  the 
bond  executed  by  them  to  Martin  Gutzweller, 
Joseph  Hall  now  brings  this  suit  against 
Phillip  Neuforth  and  his  wife,  and  asks  for 
a  specific  performance  of  the  contract  be- 
tween Gutzweller  and  Sulzman  and  Hall  for 
an  undivided  one-half  Interest  In  said  land. 
In  consideration  for  the  payment  which  he 
has  made,  without  offering  to  pay  the  two  re- 
maining  notes,  with    interest    The   lower 


court  decreed  that  Phillip  Neuforth  and  wife 
should  convey  to  Hall  an  undivided  one-half 
interest  in  this  land,  for  the  reason  that  Hall 
had  paid  one-half  of  the  consideration  men- 
tioned .in  the  bond  for  a  deed. 

The  real  question  Involved  in  this  case  is: 
Can  a  specitic  performance  be  had  for  a  part 
of  this  land,  where  the  obligation  was  for  the 
conveyance  of  the  entire  tract  of  land?  Is 
this  obligation  such  as  is  capable  of  enforce- 
ment in  part,  or  is  It  an  entirety,  for  which 
the  parties  must  comply  with  the  entire  un- 
dertaking before  they  can  ask  a  court  of 
equity  to  decree  a  specific  performance?  We 
think  this  contract  is  an  entirety,  for  the  sale 
of  the  80-acre  tract  of  land,  for  the  sum  of 
$1,000;  and,  on  payment  of  the  purchase 
price  in  the  manner  specified  in  the  bond,  the 
obligors  bound  themselves  to  convey  the  en- 
tire tract  of  land  to  Sulzman  and  Hall. 
Gutzweller  never  promised  or  agreed  to  con- 
vey one-half  of  this  land  to  Sulzman,  and  one- 
half  to  Hail.  Sulzman  and  Hall  purchased 
the  land  Jointly,  and  the  conveyance  was  to 
be  made  Jointly.  They  were  by  the  terms  of 
this  bond  to  take  the  estate  as  Joint  tenants. 
The  whole  of  this  agreement  and  the  obliga- 
tion of  the  parties  were  reduced  to  writing, 
and  it  is  plain  that  no  deed  was  to  be  made 
until  all  tlie  notes  given  for  the  purchase 
price  were  paid.  Neither  Hall  nor  Sulzman 
could  pay  one-half  of  the  purchase  money, 
and  demand  a  deed  for  an  undivided  inter- 
est in  the  land;  but  they  together  agreed  to 
pay  the  sum  of  $1,000,  and,  upon  the  pay- 
ment of  that  sum,  a  deed  was  to  be  maile. 
When  Phillip  Neuforth  took  the  title  to  this 
land,  he  took  it  subject  to  all  the  obligations 
made  by  Gutzweller  for  its  conveyance;  and 
had  Sulzman  or  Hall,  or  either  of  them,  paid 
the  full  purchase  price  for  this  land  and  in- 
terest, as  provided  In  the  bond,  Neuforth 
could  have  been  compelled  to  speeiflcally  per- 
form all  the  conditions  of  the  bond.  Sulz- 
man and  Hall  having  abandoned  the  land, 
and  refusing  to  pay  the  purchase  money, 
HaU  cannot  now  enforce  a  specific  perform- 
ance of  a  part  of  the  contract  to  an  undivid- 
ed interest  in  the  land.  The  Judgment  of  the 
district  court  is  reversed,  and  the  case  re- 
manded, with,  direction  to  render  Judgment 
against  the  plalntifF  below  for  costs. 

DBNNISON,  J.,  concurring.  CX)LB,  J.,  hav- 
ing been  counsel,  did  not  sit  in  the  hearing 
of  the  case. 


(6  Kan.  App.  730) 

TATUM  V.  ROBERTS. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment W.  D.    Dec.  1,  1896.) 

Appeal — SpBCiPtCATious  op  Ekror— Instroctioss 
—  Vbrdiot. 

•1,  When  the  error  complained  of  consists  in 
the  admission  or  rejection  of  evidence,  the  speci- 
fication must  state  the  full  substance  of  the  evi- 
dence admitted  or  rejected,  and  such  other  por- 
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tions  of  the  record  as  show  its  importance,  be- 
fore this  court  will  consider  the  same. 

2.  Where  no  exception  is  talcen  to  the  instruc- 
tions given  by  the  trial  court,  any  objection 
thereto  is  waived. 

3.  The  special  findings  of  the  jury  in  this 
case  are  not  in  conflict  with  the  general  verdict, 
and  there  is  evidence  to  sustain  the  general 
verdict 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kiowa  county;  S. 
W.  Leslie,  Judge. 

Action  by  D.  S.  Tatiun  against  Cyrus  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

F.  Dumont  Smith,  for  plaintiff  In  error. 

COLE,  J.  This  was  an  action  In  replevin, 
brought  by  the  plaintiff  In  error  In  the  district 
court  of  Edwards  county,  and  removed  for  trial 
to  Kiowa  county.  The  plaintiff  below  claimed 
a  special  ownership  In  the  property  in  dispute 
by  virtiK  of  a  certain  chattel  mortgage  given  to 
secure  a  promissory  note,  which  note  and  mort- 
gage were  executed  and  deUvered  by  the  defend- 
ant in  error  to  the  Edwards  County  Bank,  and 
afterwards  sold  to  the  plaintiff  In  error.  The 
answer  of  the  defendant  denied  that  plaintiff  In 
error  was  the  owner  of  the  note,  and  also  alleg-' 
ed  payment  In  full  thereof.  There  was  a  ver- 
dict and  judgment  for  the  defendant  In  error, 
Roberts,  from  which  plaintiff  in  error  brings 
the  case  here  for  review. 

The  assignments  in  error  are  four  in  number, 
but  only  a  portion  of  them  can  be  considered  by 
the  court. 

The  first  assignment  of  error  is  the  admission 
and  rejection  of  evidence,  but  neither  the  evi- 
dence itself,  nor  the  substance  of  the  same,  is 
stated  in  the  specification.  Subdivision  B  of 
rule  7  of  this  court  requires  this  to  ite  done  be- 
fore the  court  will  take  notice  of  any  error  in 
the  admission  c«r  rejection  of  evidence.  40  Pac. 
vll. 

The  second  specification  of  error  Is  the  in- 
structions given  by  the  court  to  the  jury,  but  the 
record  discloses  no  exception  to  the  insti-uctlous 
at  the  time  they  were  given,  nor  any  request 
for  any  further  instructions  than  those  tbat  were 
given  by  the  trial  court;  hence  this  specifica- 
tion cannot  be  considered. 

The  third  and  fourth  specifications  of  error 
cover  the  ruling  of  the  court  In  overruling  the 
plaintiff's  motion  for  judgment  on  the  special 
findings,  and  overruling  the  motion  of  plaintiff 
for  a  new  trial. 

The  argument  of  the  counsel  seems  to  be  di- 
rected entirely  toward  the  point  that  there  was 
no  evidence  to  support  the  general  verdict  of 
the  jury,  and  that  the  special  findings  were  in 
conflict  therewith.  The  principal  defense  urged 
by  defendant  in  error  at  the  trial  of  the  action 
was  that  the  note  In  question,  secured  by  the 
chattel  mortgage,  bad  been  paid  in  full  before  It 
was  transferred  to  the  plainUff  In  error.  Tlie 
evidence  upon  this  proposition  was  very  con- 
flicting, but,  after  a  careful  perusal  of  the  saAte, 
we  cannot  say  that  the  verdict  was  wholly  un- 
supported by  the  evidence.     If  the  theory  of  the 


defendant  below  was  correct,  and  If  the  evi- 
dence produced  by  him  to  sustain  that  theory 
was  true,  then  the  note  was  paid  hi  full  prior  to 
Its  sale  and  delivery  to  the  plaintiff  in  error.  It 
Is  true  tbat  many  facts  and  circumstances  are 
testified  to  which  mi^t  have  led  the  jury  to  a 
different  conclusion,  but,  u  la  stated  by  coan- 
sel,  this  cotut  will  not  determine  the  weight  to 
be  given  to  the  evidence  Introduced  in  the  trial 
of  a  case. 

Nor  can  we  agree  to  the  contention  of  counsel 
for  the  plaintia  in  error  that  the  q;>ecial  find- 
ings are  in  conflict  with  tlie  general  verdict.  I; 
is  argued  by  counsel  tbat  the  jury  found  spe- 
cially that  there  was  due  on  the  note  in  ques- 
tion, at  the  time  when  certain  funds  of  the  de- 
fendant in  error  came  into  the  hands  of  the 
Edwards  County  Bank,  the  sum  of  $633i>l, 
and,  according  to  the  theory  of  the  plaintiff  in 
error,  the  funds  of  defendant  in  error,  so  in  the 
hands  of  the  bank,  only  amounted  to  $431.86. 
We  do  not  so  read  either  the  special  findings  or 
the  evidence.  The  question  asked  the  jury  was 
not  how  much  was  due  upon  the  note,  but  was 
as  follows:  "What  was  the  amount  of  the  notf 
Exhibit  A,  with  accrued  Interest,  on  the  25tlj 
day-  of  February,  '89,  without  reference  to  any 
credits?"  and  their  answer  was  "$633.91."' 
Evidently  the  jury  OiA  not  attempt  to  determine 
how  much  was  due  upon  the  note  at  said  date, 
but  simply  how  much  the  note  amounted  to,  if 
no  payments  had  been  made;  and  tills  is  plain- 
ly seen  by  the  answers  which  they  make  to  oth- 
er special  questions  asked  them.  PractioillT 
the  whole  of  the  evidence  Introduced  by  both 
plaintiff  and  defendant  below  centered  alwnt 
the  question  as  to  bow  much  was  due  upon  the 
note  in  question  at  the  tiine  the  funds  of  plain- 
tiff In  error  were  received  by  the  Edwards 
County  Bank,  and  we  are  of  tlie  opinion  that 
there  was  competent  evidence  Introiucel  siir- 
portlng  the  proposition  that  at  tbat  date  suffi- 
cient money  came  Into  the  hands  of  tbe  Uink 
to  pay  said  note  in  full,  and  also  sufficient  evi- 
dence to  support  the  proposition  that  Roberts 
directed  the  money  so  received  to  be  applied  to 
the  payment  of  this  specific  note.  Perceiv- 
ing no  error,  the  judgment  of  the  district  court 
is  affirmed.    All  the  judges  concurring. 


(5  Kan.   App.  7^> 
MTTNSELL  v.  BEALS  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Dee.  1, 1896.) 
Appeal— PAnTiBB—JonoMEST—PERsox    sot 

Sbkved. 
1.  It  is  not  necessary  to  a  review  of  a  jndr- 
ment  of  the  district  court  that  all  persons  who 
were  named  as  parties  in  the  original  action  be 
brouRht  into  this  court.  It  is  only  neceasar}' 
to  bring  into  this  court  such  parties  as  will 
be  prejudicially  affected  by  a  reversal  or  modi- 
fication of  the  judgment. 

,  2.  Where  the  court  below  renders  a  personal 
judgment  against  a  party  who  was  not  served 
with  summons,  and  mnde  no  api)earance  to  the 
action,  and  the  only  notice  to  him  was  bv 
publication  In  a  newspaper,  such  judgment  is  a 
nullity,  and  the  parly  against  whom  such  judi;- 
ment  is  rendered  is  not  a  necessary  party  in  a 
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proceeding  in  error  toi  a  review  of  the  proceed- 
lugs  of  the  district  court. 

3.  Where  W.  and  wife,  being  the  owners  of 
certain  lots  in  the  cits  of  D.,  execute<l  a  mort- 
gage thereon,  and  aft,>rwards  one  of  said  lots, 
together  with  other  real  property  in  the  city  of 
D.,  are  conveyed  by  Y.  and  wife,  whom  the 
record  does  not  show  svere  grantees  of  W.  and 
wife,  or  by  mesne  conveyances  from  them, 
through  other  persons,  down  to  Y.  and  wife, 
and  there  is  a  cleuse  in  the  deed  from  Y.  and 
Tk-ife  to  M.  that  the  property  is  subject  to  a 
mortgage  of  $625,  which  the  grantee  assumes, 
without  specifying  what  portion  of  the  property 
is  subject  to  the  mcrtfcage,  or  stating  by  whom 
the  mortgage  is.  given,  or  giving  any  other  de- 
scription of  the  mortgage,  and  not  showing  that 
the  mortgage  given  by  W.  and  wife  is  the  only 
mortgage  on  said  property,  or  what  part  of  the 
property  is  subject  to  such  mortgage,  the  re- 
ceiving of  such  deed  by  M.,  with  such  provi- 
Kious,  is  so  indefinite  <ind  uncertain  as  not  to 
make  M.  liable  to  pay  the  mortgage,  or  sabject 
to  a  judgment  in  a  suit  of  foreclosure  of  the 
same. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Ford  county; 
A.  J.  Abbott,  Judge. 

Action  by  C.  L.  Beats  and  others  against 
\V.  W.  Munsell  and  others.  Judgment  for 
plaintiffs,  and  defendant  Munsell  brings  er- 
ror.   Reversed. 

Sutton  &  McGarry,  for  plaintiff  In  error. 
Wheeler  &  Swltzer,  for  defendants  In  error. 

JOHNSON,  P.  J.  This  was  a  suit  on  a 
promissory  note  executed  by  Anna  L.  Wllden 
and  Perry  Wilden  to  O.  S.  Bowman  on 
the  13th  day  of  January,  1887,  for  the  sum  of 
$625,  with  Interest  at  12-  per  cent,  per  an- 
num from  date.  To  secure  the  payment  of 
this  note,  the  makers  thereof  executed  a 
mortgage  on  real  estate  situated  In  Dodge 
City,  Ford  county,  Kan.  Before  the  ma- 
turity of  the  note,  Bowman  Indorsed  and 
transferred  It  to  C.  L.  Beals,  executor  of  the 
last  will  and  testament  of  C.  L.  B.  Whitney, 
deceased.  The  mortgage  from  Anna  Ij.  Wil- 
den and  Perry  Wilden  describes  the  follow- 
ing land,  to  wit:  T.,ots  11,  12,  and  14  in  block 
18,  Dodge  City,  Ford  county,  Kan.  This 
mortgage  was  executed  on  the  17th  day  of 
January,  1887.  On  the  20th  day  of  January, 
1888,  B.  F.  Younger  and  his  wife,  Mary 
Younger,  deeded  to  William  W.  Munsell  the 
south  60  feet  of  lot  No.  15  and  lot  16  in  block 
18,  and  also  lot  No.  14  in  block  18,  Dodge 
City,  Ford  county,  Kan.  Said  deed  con- 
tains the  following  condition:  "Togethev 
with  all  the  appurtenances  thereto  belong- 
ing, on  which  there  Is  a  mortgage  of  $625, 
the  payment  of  which  Is  assumed  by  Wil- 
liam W.  Munsell."  Also  lot  4  In  block  13, 
Crawford's  addition  to  Dodge  City.  Said 
deed  contains  the  following  clause:  "And 
said  B.  F.  Younger  and  Mary  Yoimger,  his 
wife,  for  themselves,  their  heirs,  execu- 
tors, and  administrators,  do  hereby  covenant, 
promise,  to  and  with  the  said  party  of  the 
second  part  that  at  the  delivery  of  these 
presents  they  are  lawfully  seised,  in  their 
own  right,  of  an  absolute  and  Indefeasible  es- 
tate of  Inheritance,  in  fee  simple,  of  and  in, 


all  and  singular,  the  above  granted  and  de- 
scribed premises,  with  appurtenances;  that 
the  same  are  free,  clear,  discharged,  and  un- 
incumbered of  and  from  all  former  or  other 
grants,  titles,  charges,  estates,  judgments, 
taxes,  assessments,  and  incumbrances,  of 
what  nature  or  kind  soever,  except  a  bond 
for  a  deed  given  by  B.  F.  Younger  and  Mary 
K.  Younger  to  Mary  J.  Mclntyre,  of  Ford 
county,  state  of  Kansas,  the  conditions  of 
which  are  that  upon  the  payment  of  two 
notes,  one  for  $1,500  and  one  for  $1,000,  and 
interest  thereon,  as  described  In  said  bond, 
shall  execute  a  deed  for  the  above-described 
property  to  Mary  J.  Mclntyre,  who  Is  to 
assume  the  payment  of  the  aforesaid  $625.00 
mortgage."  Anna  L.  Wilden  and  Perry 
Wilden  were  not  served  with  summons  In 
said  action,  and  made  no  appearance  what- 
ever. The  only  service  against  them  was  by 
publication  In  a  newspaper.  F.  T.  M.  We- 
nie,  one  of  the  defendants  in  the  action  be- 
low, appeared  and  filed  his  answer  and  cross 
petition,  and  admitted  the  facts  set  up  In 
the  petition  of  the  plaintiff,  and  set  up  that 
on  the  13th  day  of  September,  1887,  the 
Dodge  City  Land  Company,  a  corporation, 
conveyed  to  him,  by  warranty  deed,  lots 
Nos.  11  and  12  in  block  18  in  Dodge  City,  as 
shown  by  the  recorded  plat;  that  his  deed 
was  duly  recorded,  and  that,  by  virtue  of 
such  conveyance,  he  is  now  the  owner  of  said 
property,  and  that  the  Dodge  City  Land 
Company  duly  conveyed,  by  warranty  deed, 
to  one  L.  K.  Mclntyre,  lot  No.  14  in  block 
18,  and,  as  part  consideration  for  said  con- 
veyance, the  said  L.  K.  Mclntyre  assumed 
and  agreed  to  pay  plaintifFs'  mortgage  of 
$625,  which  was  then  a  lien  on  lots  11,  12, 
and  14  in  block  18,  and  that  Mclntyre  and 
wife,  together  with  certain  other  real  estate, 
deeded  lot  14  In  block  18  to  B.  F.  Younger, 
and  In  said  deed  it  was  written  and  agreed 
that  Younger  should  assume  and  pay  plain- 
tiffs' mortgage  of  $625,  and  that  In  March, 
1888,  Younger  and  wife  duly  conveyed  by 
warranty  deed,  with  other  property,  said  lot 
14  in  block  18  to  William  W.  Munsell,  one 
of  the  defendants  above  named,  and  in  said 
deed  of  conveyance  it  was  written  and 
agreed  that  said  Munsell  should  assume  and 
pay  plaintiffs'  mortgage  of  $625.  And  he  at- 
taches a  copy  of  the  deed,  and  makes  it  a 
part  of  his  answer,  and  alleges  that  Mun- 
sell has  failed  to  keep  or  perform  his  con- 
tract; that,  by  reason  of  Munsell  falling  and 
refusing  to  perform  his  part  of  the  contract, 
the  defendant  Wenle  was  obliged  to  pay 
certain  of  the  coupons  due  on  said  original 
note,— and  prays  Judgment  against  Munsell, 
in  favor  of  C.  L.  B.  Whitney,  for  the  amount 
due  him  on  the  note  and  mortgage.  Mun- 
sell appeared  and  filed  his  answer  to  the  an- 
swer and  cross  petition  of  the  defendant 
F.  T.  M.  Wenie,  and  alleges  that,  in  th« 
matter  in  controversy  between  plaintiff  and 
defendant  Wenie,  he  has  no  knowledge,  and 
therefore  denies  all  of  the  allegations  in  re- 
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lation  thereto,  and  denies  all  of  the  allega- 
Uons  of  the  petition  of  plaintlfts  or  cross 
petition  of  Wenle  which  purport  to  show  the 
court  that  the  real  property  described  In  the 
petition  and  cross  petition  was  conveyed  by 
warranty  deed  to  him.  He  admits  the  exe- 
cution of  an  instrument  exhibited  in  the  peti- 
tion and  cross  petition,  purporting  to  be  a 
warranty  deed,  wherein  Younger  and  his 
wife  are  grantors,  to  him.  Nevertheless  the 
defendant  denies  that  said  instrument  is  a 
warranty  deed,  or  was  ever  intended  to  be, 
and  that  said  instrument  executed  by  Youn- 
ger and  wife  covers  lot  14  in  bioclc  IS  of 
Dodge  City,  and  other  property  which  ad- 
joins said  lot,  and  that  said  Younger  and 
wife  did  not  sell  said  property  to  him,  the 
said  Munsell,  but  said  instriiment  was  in- 
tended simply  as  a  mortgage,  and  recites 
that  Younger  was  to  convey  the  property  to 
Mary  J.  Mclntyre  upon  the  payment  of  the 
two  promissory  notes  given  by  Mary  J.  Mc- 
lntyre and  L.  K.  Mclntyre,  her  husband, 
and  as  consideration  for  said  sale,  which 
were  in  the  sum  of  $1,000  and  $1,500,  and 
were  payable  to  B.  F.  Younger,  and  attaches 
a  copy  of  the  notes  and  bond  to  his  answer. 
And  be  denies  that  the  Instrument  set  out 
in  plaintiffs'  petition  and  Wenie's  cross  peti- 
tion, executed  by  Younger  and  wife  to  the 
defendant,  is  in  form  as  set  out  and  exhib- 
ited in  said  petition  and  cross  petition,  but 
alleges  that  the  same  is  simply  a  mortgage. 
To  this  answer  and  cross  petition  the  plain- 
tiffs below  filed  a  reply  denying  generally 
the  allegations  of  the  answer. 

We  are  met  at  the  threshold  of  this  case 
by  a  motion  of  the  defendants  in  error  to 
dismiss  this  case  for  the  reason  that  the 
parties  to  be  affected  by  a  reversal  of  this 
judgment  are  not  all  before  the  court. 
From  a  careful  examination,  we  are  satis- 
fled  that  tlie  parties  to  be  affected  by  a  re- 
versal of  this  case  are  all  before  the  court. 
It  is  true  that  a  personal  judgment  was  ren- 
dered against  Perry  Wilden,  but  the  court 
had  acquired  no  jurisdiction  over  him,  so  as 
to  render  a  personal  judgment,  and  the  per- 
sonal judgment,  so  far  as  Perry  Wilden  Is 
concerned.  Is  a  nullity.  Therefore  the  mo- 
tion of  the  defendants  in  error  to  dismiss 
this  action  is  overruled. 

This  brings  us  to  the  consideration  of  the 
question  as  to  whether  William  W.  Munsell 
had  assumed  and  agreed  to  pay  the  mort- 
gage of  the  plaintiffs  below.  The  record 
shows  that  the  land  conveyed  by  Youtger 
and  wife  to  Munsell  was  only  a  part  of  the 
same  property  mortgaged  by  Wilden  and 
wife  to  the  plaintiffs  below,  and  the  pur- 
ported deed  describes  other  land  than  the 
land  mortgaged,  and  contains  this  statement: 
"Together  with  the  appurtenances  thereto 
belonging,  on  which  there  is  a  mortgage  of 
$625."  It  •  nowhere  specifies  that  Munsell 
agrees  to  pay  the  mortgage  executed  by 
Anna  L.  Wilden  and  Perry  Wilden  to  the 
assignor  of  the  plaintiff  below.    It  does  not 


describe,  or  pretend  to  set  forth,  any  par- 
ticular mortgage  that  is  on  the  property  con- 
tained in  the  instrument  from  Younger  and 
wife  to  William  W.  Munsell;  nor  does  the 
record  anywhere  show  that  the  title  to  the 
mortgaged  property,  or  any  part  of  it,  has 
passed  by  mesne  conveyances  from  Anna  L. 
Wilden  and  Perry  Wilden  to  MunseU.  We 
do  not  think  that,  under  the  convenants  in 
this  Instrument,  MunseU  ever  assumed  or 
undertook  to  pay  the  note  of  the  plaintiffs 
below  In  this  action.  The  record  nor  the 
evidence  nowhere  discloses  the  fact  that 
there  was  no  other  mortgage  on  the  propertj 
conveyed  by  Younger  and  wife  to  William 
W.  Munsell.  We  think  the  motion  for  a  new 
trial  should  have  been  granted.  The  judg- 
ment of  the  district  court  is  reversed,  and 
the  case  remanded,  with  directions  to  set 
aside  the  judgment  of  the  court  and  grant  a 
new  trial  herein.  All  the  judges  concur- 
ring. 


(5  Kan.  App.  734) 
BIDDLB  v.  ADAMS. 

(Court  of  Appeals  of  Kansas,  Southern  Depart 
ment,  W.  D.    Dec.  1,  1896.) 

PcBLic  Lauds — Moktoage  on  Homestead — 
Validity. 

1.  A  mortgage  given  upon  a  piece  of  land 
prior  to  the  making  of  a  fiual  proof  by  a  person 
occupying  the  same  under  the  homestead  laws 
of  the  United  States  is  void. 

2.  Certain  evidence  in  this  case  held  properly 
admitted,  and  that  the  finding  of  the  court  is 
sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

Action  by  Lydla  C.  Biddle  against  E.  C. 
Adams,  Jr.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Alfirmed. 

Beardsley  &  Gregory,  for  plaintiff  in  error. 
A.  J.  Hosklnson,  for  defendant  in  error. 

COLE,  J.  This  was  an  action  for  the  fore- 
closure of  a  real-estate  mortgage.  Defend- 
ant in  error  was  the  only  defendant  served 
in  the  court  below,  and  in  his  answer  he  al- 
leged as  a  defense  that  the  mortgage  in 
question  was  given  while  the  title  to  tlie 
land  covered  thereby  was  still  in  the  Unite<l 
States;  that  said  land  was  occupied  by  tlie 
mortgagor  under  a  homestead  entry  filing, 
and  that  the  final  proof  had  not  been  made 
at  the  time  of  the  execution  of  the  mortgage: 
and  that  said  mortgage  was  therefore  void. 
The  action  was  tried  before  the  court  with 
out  a  jury,  and  there  was  a  general  finding 
for  the  defendant  In  error. 

Two  questions  are  presented  to  ua  by  the 
briefs  of  counsel.  Plaintiff  In  eiTor  con- 
tends, first,  that  the  judgment  of  the  dis- 
trict court  must  be  reversed  on  account  of 
admission  of  certain  evidence  at  the  trial 
of  the  case.  The  evidence  objected  to  was 
certain  records  of  the  land  office  at  GarUeh 
City,  Kan.,  and  the  objection  does  not  seem  to 
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so  to  the  question  of  the  admissibility  of  that 
class  of  evidence,  but  rather  that  the  same 
was  incompetent  under  the  Issues  in  this 
<*ase.  We  have  examined  the  evidence  care- 
fully, and  are  of  the  opinion  that  the  court 
committed  no  error  in  its  admission. 

It  is  further  contended  that  the  evidence 
was  not  sufficient  to  support  the  finding  of 
the  court  in  favor  of  the  defendant  in  error. 
We  are  clearly  of  the  opinion  that  the  evi- 
dence introduced  tended  to  establish  the  fact 
that  the  mortgage  in  question  was  executed 
prior  to  the  date  when  the  mortsngor  had 
made  his  final  proof,  and  was  sufficient  to 
sustain  the  general  finding  of  the  court  upon 
the  question  at  issue. 

The  only  question  which  remains  in  this 
case  Is  whether  the  law  applied  by  the  dis- 
trict court  was  correct.  If  the  question 
were  a  new  one,  we  should  be  strongly  In- 
clined, in  a  case  of  this  liind,  to  hold  in  favor 
of  the  plaintiff  in  error;  but  the  supreme 
court  of  this  state  has  settled  the  law  fully 
in  the  case  of  Brewster  v.  Madden,  15  Kan. 
249.  In  that  case  the  facts  were  very  sim- 
ilar to  those  In  tht  one  under  discussion,  but 
it  was  there  held  that  a  mortgage  given 
while  title  to  the  land  was  still  in  the  United 
States  was  void.  It  is  urged  by  counsel  for 
plaintiff  In  error  that  that  case  ought  not 
to  be  followed,  for  the  reason  that  since  its 
decision  a  more  equitable  doctrine  haa  been 
laid  down  by  the  secretary  of  the  interior 
of  the  United  States;  but  our  supreme  court 
has  followed  the  case  of  Brewster  v.  Madden 
In  Mellison  v.  Allen,  30  Kan.  382,  2  Pac.  97, 
and,  until  a  contrary  doctrine  Is  announced, 
we  feel  bound  by  the  decisions  of  that  court. 
Perceiving  no  error  in  the  record,  the  Judg- 
ment of  the  district  court  is  affirmed.  All 
the  judges  concurring. 


(5  Kan.  App.  739) 

NEIW  ENGLAND  TRUST  CO.  v.  NASH. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Dec.  1,  1896.) 

HOMBSTEAD— EXTISOUISUMBXT  —  MOBTOAOB  —  As- 
SlIMPriOS  BY   Gkastee. 

1.  Where  II.  enters  a  piece  of  land  under  the 
homestond  law  of  the  United  States  in  1874,  and 
acquires  title  by  patent  under  such  entry,  and 
resides  thereon  coutiniiously  with  bis  wife,  his 
two  sons,  and  daughter-in-law,  until  1885,  and 
his  wife  then  removes  to  another  place  in  the 
siime  county,  and  the  record  does  not  disclose 
whether  such  removal  was  temporary  or  per- 
mnnent,  the  land  still  remains  the  homestead  of 
H.,  and  cannot  be  alienated  without  the  joint 
consent  of  H.  and  his  wife. 

2.  The  liability  of  a  grantee  who  assumes  the 
payment  of  a  mortgage  on  land  conveyed  to 
him  depends  uiH>n  the  iiersonal  liability  of 
hw  immediate  grantor.  If  the  grantor  is  not  so 
linble,  the  mortgagee  cannot  claim  any  defi- 
ciency from  such  grantee. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Rice  county;  J. 
H.  Bailey,  Judge. 

Action  by  T.  K.  Nash  against  the  New  Eng- 
land Trust  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 


John  C.  Hall  and  A.  M.  Lasley,  for  plaintiff 
In  error.    Sam.  Jones,  for  defendant  in  error.  ■ 

COLE,  J.  This  action  was  brought  by  T.  E. 
Nash  in  the  district  court  of  Rice  county  to  set 
aside  certain  mortgages  upon  a  piece  of  real 
estate  in  said  coimty,  executed  by  .Tesse  G. 
Hurt,  and  to  reform  certain  deeds  described  In 
the  petition.  Tnere  are  a  number  of  questions 
which  it  seems  to  us  are  presented  by  the  rec- 
ord, but  only  two  of  chem  are  discussed  by 
counsel  in  their  briefs,  and  we  will  pass  upon 
only  such  questions  as  are  presented.  The 
facts,  so  far  as  they  relate  to  the  questions  be- 
fore us,  are  as  follows:  In  1874,  Jesse  G. 
Hurt  filed  a  homestead  entry  upon  the  land  In 
question,  which  ripened  into  a  patent  in  1879. 
He  resided  continuously  upon  the  land  from 
the  time  of  making  such  entry  until  the  year 
1885,  and  with  bim,  durhig  all  of  this  time, 
lived  his  wife,  Lucy  Ann  Hurt,  his  two  sons, 
and  daughter-in-law.  In  the  year  1885  the 
wife  of  Jesse  G.  Hurt  went  to  Sterling,  in 
the  same  county  in  which  the  land  was  sltiiat- 
ed,  and  lived  with  her  daughter,  on  account  * 
of  some  difficulty  t>etween  herself  and  one  of 
her  sons;  but  the  record  does  not  disclose 
whether  such  removal  was  temporary  or  per- 
manent. On  the  19th  of  March,  1887,  Jesse 
G.  Hinl  executed  and  delivered  to  the  plaintiff 
in  error  the  mortgages  in  question  in  this  case, 
the  wife  of  Jesse  G.  Hurt  In  no  manner  join- 
ing in  said  conveyances.  On  the  23d  of  Au- 
gust, 1888,  Jesse  G.  Hurt  conveyed  by  deed 
to  his  two  sons  Charles  and  Abner  the  real 
estate  in  question,  but  the  wife  of  said  Jesse  G. 
Hurt  did  not  joint  in  this  conveyance,  nor  did 
the  grantee  as.sume  the  payment  of  the  mort- 
gages given  to  the  plaintiff  in  error.  On  the 
24th  of  September,  1888,  Charles  Hurt  and 
wife  and  Abner  Hurt  conveyed  the  premises 
In  question  by  warranty  deed  to  the  defendant 
In  error,  who,  in  said  conveyance,  assumed 
the  payment  of  the  mortgages  given  to  plain- 
tiff in  error.  In  all  the  conveyances  executed 
by  Jesse  G.  Htirt  he  represented  himself  as  an 
unmarried  man.  The  questions  presented  are: 
First,  did  the  real  estate  in  question  remain 
the  homestead  of  Jesse  G.  Hurt?  and,  second, 
tvas  the  defendant  liable  nnder  his  assumption 
df  the  mortgages  in  the  deed  of  conveyance 
given  to  him?  We  are  of  the  opinion  that  the 
first  question  must  be  answered  In  the  affirm- 
ative. There  can  be  no  doubt  that  when 
Jesse  6.  Hurt  settled  upon  the  land  in  ques- 
tion, with  his  wife,  his  two  sons,  and  daugh- 
ter-in-U»w,  and  continued  to  live  upon  the 
same,  the  character  of  a  homestead  was  im- 
parted to  the  land.  No  act  caused  the  land 
to  lose  this  cliaracter  up  to  the  time  of  the 
execution  of  the  mortgages  in  question,  unless 
It  be  the  removal  of  Lucy  Ann  Hurt,  wife  or 
Jesse  6.  Hurt,  to  Sterling;  and  this  we  do  not 
consider  sufficient,  under  the  numerous  deci- 
sions of  our  supreme  court.  It  is  true,  Mrs. 
Hurt  had  been  absent  from  the  land  for  near- 
ly two  years  at  the  time  of  tlie  execution  of 
the  mortgages,  but  the  record  discloses  thai 
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this  was  on  account  of  a  difficulty  between 
hereelf  and  one  of  her  sons,  and  not  on  ac- 
count of  any  difficulty  between  hereelf  and 
her  husband;  nor  do  we  think  that  her  re- 
moval alono  would  cause  the  family  relation 
to  cease  to  exist  between  Jesse  G.  Hurt  and 
his  two  sons  and  daughter-in-law  who  re- 
mained upon  tnc  premises.  In  view  of  the  de- 
cisions In  this  state,  we  would  consider  the 
contrary  rule  a  daqgerous  precedent  to  estab- 
lish. The  constitution  provides  that  the  home- 
stead "shall  noi  be  alienated  without  the  Joint 
consent  of  husband  and  wife,  when  that  rela- 
tion exists"  (Const,  art  15,  i  0);  and  the  con- 
struction given  to  this  clause  by  the  courts 
of  last  resort  has  been  to  uphold  the  home- 
stead right  wherever  It  was  possible.  In 
the  case  of  Chambers  v.  Cox,  23  Kan.  393, 
the  separate  conveyance  of  a  homestead  by 
the  husband  was  held  to  be  void,  although 
the  wife  had  never  resided  In  the  state. 
This  doctrine  has  been  affirmed  in  Ott  v. 
Sprague,  27  Kan.  620.  Our  conclusion  Is, 
therefore,  that  the  district  court  rightly  held 
that  the  mortgages  executed  by  Jesse  G. 
Hurt  alone  upon  the  land  .in  question  con- 
veyed no  interest  to  plaintiff  in  error.  The 
second  question  before  us  must  be  answered 
In  the  negative.  While  our  supreme  court 
has  not  passed  upon  this  question  in  any 
case  which  has  been  called  to  our  attention, 
'  the  subject  has  been  ably  discussed  hi  an 
opinion  rendered  by  Gilkeson,  P.  J.,  of  the 
Kansas  court  of  appeals,  Northern  depart- 
ment, in  the  case  of  Morris  v.  Mix  (ICan. 
App.)  46  Pac.  58.  A  careful  reading  of  that 
opinion,  together  with  the  cases  cited  in  sup- 
I>ort  thereof,  convinces  us  of  the  soundness 
of  the  doctrine  announced  by  that  court,  and 
we  therefore  hold  that  the  liability  of  the 
grantee  who  assumes  the  payment  of  a  mort- 
gage on  land  conveyed  to  him  depends  upon 
the  personal  liability  of  his  immediate  gran- 
tor. If  the  grantor  is  not  so  liable,  the 
mortgagee  cannot  claim  any  deficiency  of  the 
grantee.  In  this  case  the  immediate  gran- 
tors of  the  defendant  in  error  were  In  no 
manner  bound  for  the  payment  of  the  mort- 
gages In  question,  and  there  was,  therefore, 
no  consideration  to  uphold  the  assumption  of 
the  mortgage  by  the  defendant  in  error; 
The  Judgment' of  the  district  court  Is  affirm- 
ed.   All  the  Judges  concurring. 


(5  Kan.  App.  713) 

SMITH  V.  McCOOLE. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Dec.  1,  189C.) 

Plbadino— Motion  to  Make  More  Cektaii7— 

Rkplevijj. 

1.  When  the  allpgations  of  a  petition  are  in- 
definite and  uncertain,  and  the  precise  nat\ire 
of  the  charsfe  is  not  nppnrent,  it  is  error  for  this 
court  to  overrule  a  motion  of  defeuilnnt  to  re- 

?iiire  the  pleadings  to  be  amended,  if  the  de- 
eudnnt  is  iilcely  to  be  embarrassed  in  hia  de- 
fense by  reason  of  the  character  of  such  allega- 
tion. 


2.  The  action  of  replevin  is  for  the  rccovery 
of  specific  personal  property,  and  the  petition 
and  alfidavit  in  leplevin  should  specifically  de- 
scribe the  property  sought  to  be  rcplevincd. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Kiowa  county;  I4 
W.  Leslie,  Judge. 

Action  by  Fannie  H.  McCoole  against  Board- 
man  F.  Smith.  Judgment  for  pialntlS.  De- 
fendant isrlngs  error.     Reversed. 

Milton  Brown,  for  plalntlll  in  error.  A.  H. 
Case,  for  defendant  in  error. 

JOHNSON,  P.  J.  This  Is  a  salt  in  replevha 
to  recover  possession  of  certain  cattle.  The 
plaintiff  below  alleged  in  her  peUtlon:  "That 
she  was  the  rightful  owner  of  the  following  per- 
sonal property,  and  entitled  to  the  immediate 
possession  of  the  same,  to  wit:  Six  head  of  one 
year  old  heifers;  twelve  head  of  one  year  <dd 
steers;  twenty-one  head  of  mixed  cows,— all  of 
the  aggregate  value  of  twelve  hundred  dollars. 
That  said  defendant  wrongfully  and  forcibly 
took  said  property  into  his  possession,  and  still 
wrongfully  retains  the  same,  although  often  re- 
quested by  this  piaintlCF  to  retiun  the  same  to 
her,  to  the  great  damage  of  this  plaintiff,  to  wit, 
the  simi  of  one  thousand  dollara.  'Wherefore 
plaintiff  prays  Judgment  for  the  return  of  said 
property,  or.  In  case  a  return  of  the  same  can- 
not be  had,  then  for  the  value  thereof,  twelve 
htmdred  dollars,  and  for  one  thousand  dollars 
her  damages  herein,  with  Interest  at  seven  per 
cent,  from  Januai7  27,  1888,  and  costs  of  suit." 
At  the  commencement  of  her  suit,  she  filed  the 
following  affidavit:  "Fannie  H.  McCooIe,  be- 
ing duly  sworn,  says:  That  she  Is  the  owner 
and  entitled  to  the  immediate  possession  of  the 
following  described  property,  of  the  actual  value 
as  follows,  to  wit:  Six  bead  of  one  year  old 
heifers,  value  ?120;  twelve  head  of  one  year 
old  steers,  actual  value  $24U;  twenty-one  head 
of  cows,  actual  value  $840,— all  of  the  aggre- 
gate value  of  ?1,200.  That  said  property  is 
wrongfully  detained  from  her  by  the  defend- 
ant, Boardman  F.  Smith;  and  that  said  prop- 
erty was  not  taken  In  execution  of  any  order 
or  Judgment  agahist  the  said  plaintiff,  Fannie 
H.  McCoole,  or  for  the  payment  of  any  tax. 
fine,  or  amercement  assessed  against  her,  or  by 
virtue  of  any  order  of  delivery  issued  In  re- 
plevin, or  any  other  mesne  or  final  process  is- 
sued against  her.  That  said  property  was  not 
taken  for  the  payment  of  any  tax,  fine,  or 
amercement  assessed  against  her,  or  by  vir- 
tue of  an  order  of  deliveiy  issued  in  replevin, 
or  any  other  mesne  or  final  process  issued 
against  her.  Fannie  McCoole."  Upon  the  ffi- 
Ing  of  petition,  affidavit,  and  executhig  the  nec- 
essary undertaking,  the  clerk  of  the  district 
court  issued  a  writ  of  replevin  for  the  seizure 
of  th6  cattle  described  in  the  petition  and  affi- 
davit; and  thereafter  said  property  was  taken 
by  the  sheriff  under  said  writ,  and,  on  the 
execution  of  a  redelivery  bond  by  the  defend- 
ant t)elow,  the  sheriff  returned  the  cattle  to  the 
possession  of  him.  The  defendant  thereupon 
filed  a  motion  for  an  order  to  require  the  plahi- 
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tut  below  to  make  bar  petition  more  definite 
and  certain,  by  stating  tbe  following  facts: 
"(1)  By  more  particularly  describing  the  arti- 
cles alleged  to  be  the  property  of  said  plaintiff 
detained  by  said  defendant  (2)  By  more  ful- 
ly setting  forth  the  specitic  Items  of  damage 
alleged  to  be  sustained  by  plaintiff.  (3)  By 
more  fully  stating  the  manner  la  which  said 
damages  were  so  sustained."  This  motion  was 
oyemiled  by  the  court,  and  the  defendant  duly 
excepted,  and  brings  the  case  to  this  court  for 
review. 

The  first  error  complained  of  is  the  ovemil- 
lug  of  the  motion  to  require  the  plaintiff  to 
make  her  petition  more  definite  a^id  certain. 
Section  119  of  the  Code  of  Civil  Procedure  pro- 
vides "that  where  the  allegations  of  pleadings 
are  so  Indefinite  and  uncertain  that  the  precipe 
nature  of  the  charge  or  defense  Is  not  apparent, 
the  court  may  require  the  pleading  to  be  made 
more  definite  and  certain  by  amendment." 
Section  176  of  the  Code  of  Civil  Procedure  pro- 
vides "that  the  plaintiff  in  an  action  to  recover 
the  possession  of  specific  personal  property  may, 
at  the  commencement  of  the  suit  or  at  any 
time  before  answer  claim  the  Immediate  deliv- 
ery of  such  property,  as  provided  In  said  chap- 
ter, and  in  order  to  obtain  an  order  of  deliv- 
ery to  recover  possession  of  the  property,  must 
make  and  file  the  necessary  affidavit,  setting 
out  a  description  of  the  property  claimed." 
This  being  a  suit  in  replevin,  we  think  that  the 
petition  should  have  contamed  such  a  descrip- 
tion of  the  property  claimed  to  be  wrongfully 
detained  as  would  enable  the  officer  holding  the 
^Tit  to  distinguish  the  property  from  the  gen- 
eral class  of  property  of  the  same  kind.  The 
action  of  replevin  Is  to  recover  the  possession 
of  specific  property,  and  the  word  "specific" 
means  tiie  veiy  opposite  of  the  word  "general," 
and  the  language  of  plaintUt's  petition  Is  noth- 
ing but  general.  It  does  not  give  any  words 
of  description  by  which  the  alleged  animals 
could  be  identified  or  separated  from  other  cat- 
tle of  the  same  age  or  sex.  We  think  tbe  court 
should  have  required  the  plaintiff  to  so  amend 
her  petition  as  to  show  what  catfle  she  was 
seeking  to  recover  from  the  defendant  below. 
The  very  object  and  design  of  all  pleadings  by 
plaintiff  is  that  the  adverse  party  may  be  In- 
formed of  tbe  real  cause  of  action,  and  may 
thus  have  an  opportunity  of  meeting  and  de- 
feating It,  If  possible,  at  the  trial.  Where  the 
party  undertakes  to  recover  the  possession  of 
specific  personal  property  which  Is  detained  by 
another,  the  petition  should  contain  such  par- 
ticular description  of  the  property  as  that  It 
can  be  identified  from  other  property  of  the 
same  general  class;  should  give  age,  sex,  color, 
brands,  if  any,  or  such  other  marks  as  Indi- 
cate the  specific  property  claimed.  And  the 
refusal  of  the  cotut  to  require  the  plaintiff  to 
maiie  her  petition  more  definite  and  certain  was 
such  eiTor  as  prejudiced  the  rights  of  the  de- 
fendant below  on  the  trial  of  said  action. 

There  are  various  other  errors  complained  of 
In  the  trial  of  this  case,  which  we  think  un- 
necessary to  refer  to  inasmuch  as  this  case 


must  be  reversed  for  the  error  of  the  court  In 
refusing  to  require  the  plaintiff  to  make  her 
petition  more  definite  and  certain,  as  berdn  In- 
dicated. The  judgment  will  be  reversed,  and 
the  case  remandea  to  the  district  com-t  All 
the  judges  concurring. 


(6  Kan.  App.  716) 
HOWARD  INVESTMENT  CO.  t.  BENTON 

LAND  CO. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Dec.  1,  1896.) 

Tax  SaLB  —  PUROHASB  BY    OdARANTOB  or    MORT- 

UAOB — TiTLB  Acquired. 
One  who  guaranties  tbe  payment  of  a  note 
and  mortgage  cannot  obtain  a  lien  upon  the 
mortgaged  premises,  as  against  the  holder  of 
the  note  ana  mortgage,  by  purchasing  the  real 
estate  at  tax  sale. 
(Syllabna  by  tbe  Court.) 

Error  from  district  court,  Comanche  county; 
Francis  C.  Price,  Judge. 

Action  by  the  Benton  Land  Company  against 
the  Howard  Investment  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

John  Marshall,  for  plaintiff  In  error.  John- 
son &  Lucas,  for  defendant  In  error. 

GOiiE,  J.  This  was  an  action  brought  by 
the  defendant  In  error  for  the  foreclosure  of  a 
mortgage  upon  certain  lands  situated  in  Co- 
manche county.  There  were  a  number  of  par- 
ties to  tbe  action,  aside  from  the  makers  of  the 
note  and  mortgage,  among  whom  were  Charles 
E.  Flandio,  the  Sbowalter  Mortgage  Company, 
and  the  plaintiff  In  error,  the  Howard  Invest- 
ment Company.  Tbe  only  dispute  in  the  trial 
of  the  cause  In  the  district  court  was  between 
the  defendant  in  error  and  the  plaintiff  in  er- 
ror, which  claims  a  lien  upon  the  premises 
covered  by  the  mortgage  by  virtue  of  a  cer- 
tain tax  certificate  which  was  originally  is- 
sued to  Charles  E.  Flandro,  by  him  assigned 
to  the  Sbowalter  Mortgage  Company,  and  by 
it  assigned  to  the  plaintiff  In  error.  The  cer- 
tificate shows  that  it  covers  the  land  In  dis- 
pute, and  the  only  question  which  was  decid- 
ed by  the  trial  court  was  the  priority  of  the 
Uens  between  the  plaintiff  In  error  and  the 
defendant  in  error.  It  is  contended  by  coun- 
sel for  plaintiff  In  error  In  this  case  that  its 
lien  for  taxes  should  be  paramount  to  that  of 
the  mortgage  held  by  the  defendant  in  error, 
and  the  question  for  our  decision  is  fairly  put 
ill  tbe  brief  of  counsel  as  follows:  "Could  the 
Sbowalter  Mortgage  Company  have  taken  out 
a  valid  tax  deed  on  this  certlllcate  to  the  lands 
in  controversy?"  This  question  must  be  an- 
swered in  the  negative. 

The  note  and  mortgage  in  question  were 
originally  given  to  the  Sbowalter  Mortgage 
Company,  which  sold,  assigned,  and  ti-ansfer- 
red  the  same  to  the  defendant  In  error;  and, 
at  the  time  of  said  transfer,  the  said  Sbowal- 
ter Mortgage  Company  guarantied  the  pay- 
ment of  the  principal  and  Interest  of  the  debt. 
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The  mortgage  In  question  contained  a  clause 
making  it  the  duty'  of  the  mortgagor  to  pay 
tlie  taxes  upon  the  premises,  but,  even  if  such 
a  clause  had  not  been  inserted,  it  would  have 
been  his  duty  so  to  do.  When  the  Showalter 
Mortgage  Company  guarantied  the  payment  of 
the  obligation  of  the  mortgagor,  it  was  equiva- 
lent to  guarantying  that  his  whole  contract 
would  be  carried  out;  add,  by  so  doing,  It 
was  placed  In  such  a  position  of  trust  with  re- 
lation to  the  defendant  In  error  that  the  law 
would  not  permit  it  to  obtain  title  by  the  fail- 
ure upon  the  part  of  the  mortgagor  to  pay  the 
taxes  upon  the  land  mortgaged,  and  the  pur- 
chase by  the  Sbowalter  Mortgage  Company  at 
tax  sale  on  account  of  such  default.  The  de- 
fault of  the  mortgagor  l)ecame  the  default  of 
the  company,  and  the  purchase  of  the  prem- 
ises at  tax  sale  was  simply  the  payment  of 
taxes  by  one  whose  duty  it  was  to  pay  the 
same.  The  rule  is  well  settled,  and  requires 
no  citation  of  authorities  to  support  it,  that 
one  whose  duty  it  is  to  pay  taxes  upon  real 
estate  cannot  obtain  a  lien  by  permitting  the 
real  estate  to  go  to  tax  sale,  and  then  pur- 
chasing at  such  sala  In  this  case  the  certifi- 
cate was  originally  issued  to  Charles  E.  FUin- 
dro,  but  the  record  shows  that  he  purchased 
the  land  at  tax  sale,  as  an  officer  of  the  Sho- 
walter  Mortgage  Company;  and,  further,  that 
such  purchase  was  made  by  said  company  for 
the  purpose  of  protecting  itself  under  its  guar- 
anty. Of  course,  the  plaintiff  in  error  ob- 
tained no  rights  under  the  certificate  which 
were  not  obtained  by  the  Showalter  Mortgage 
Company  itself,  and,  such  being  the  case,  ob- 
tained no  lien  by  virtue  of  the  certificate  as 
against  the  holder  of  the  mortgage  in  ques- 
tion. No  error  appearing  In  the  record,  the 
Judgment  of  the  district  court  is  affirmed.  All 
the  judges  concurrbig. 


(4  Kan.  App.  8M) 

REESE  et  al.  r.  PLATT. 
(Conrt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.     Dec.  1,  1896.) 

Assignment  fob  Bknbpit  op  Creditors  —  Void 
Provision. 
Where  an  assignment  is  made  by  nn  insol- 
vent debtor  for  the  benefit  of  his  creditors,  and 
the  deed  of  asHignment  contains  a  provision  di- 
recting the  trustee  to  distribute  the  estate  in  a 
manner  inconsistent  with  the  statute  relating 
to  general  assignments,  such  provision  will  not 
avoid  the  conveyance,  but  should  be  treated  as 
a  nullity  by  the  assignee,  and  the  estate  dis- 
tributed by  him  as  the  statute  prescribes.  The 
former  decision  in  this  case  reviewed  .and  over- 
ruled so  far  as  it  conflicts  with  the  above  doc- 
trine. See  Reese  v.  Piatt  (Kan.  App.)  44  Pac. 
31. 
(Syllabus  by  the  Court.) 

On  rehearing.  For  former  report,  see  44 
Pac.  31. 

COLE,  J.  The  facts  in  this  case  are  suffi- 
ciently stated  In  the  former  decision  of  this 
court.  Reese  v.  Platt  (Kan.  App.)  44  Pac. 
;t].  By  that  d'>cl8ion  the  rule  was  announced 
tliat,  "wliore  a  general  assignment  is  made  by 


an  Insolvent  debtor,  which  shows  upon  Un 
face  a  preference  of  creditors,  such  assign- 
ment is  void  under  the  statutes  of  this  stat.* 
governing  genei-al  assignments."  A  petitiim 
for  rehearing  was  filed,  and,  after  due  consUl- 
eration  by  the  court,  was  granted.  The  anni- 
ment  niwn  the  rehearing  of  this  cause  present- 
ed all  the  questions  passed  upon  by  the  former 
decision.  After  a  careful  re-examination  of 
all  the  points  Involved  In  the  case,  we  are  of 
the  opinion  that  the  forme;  decision  should 
stand,  with  the  exception  of  the  doctrine  an- 
nounced by  the  third  section  of  the  syllabus 
quoted  above.  While  the  cases  cited  lu  tin- 
original  opinion  In  this  case  hold  the  doctrine 
therein  announced,  we  are  of  the  opinion  that 
the  later  decisions  of  the  supreme  court  com- 
pel a  reversal  of  the  former  holding  In  this 
case.  These  later  decisions  were  brought  to 
the  attention  of  this  court  for  the  first  time  in 
the  petition  for  rehearing.  In  the  case  of 
Bank  v.  Sands,  47  Kan.  591,  28  Pac.  618,  and 
Brigham  v.  Jones,  48  Kan.  162,  30  Pac  113. 
the  rule  Is  laid  down  that,  where  a  general  as- 
signment is  made  by  an  insolvent  debtor  for 
the  benefit  of  his  creditors,  and  the  deed  of  as- 
signment contains  a  clause  directing  the  trus- 
tee to  distribute  the  estate  In  a  manner  incco- 
sistent  wltli  the  statute,  such  clause  does  not 
avoid  the  conveyance,  but  should  be  treated 
as  a  nullity  by  the  assignee,  and  the  estate 
distributed  by  him  as  the  statute  prescribes. 
In  the  absence  of  fraud,  therefore,  a  prefer- 
ence of  creditors  expressed  In  the  deed  of  as- 
signment is  a  mere  nullity,  and  the  record  in 
this  case  does  not.  in  our  opinion,  bear  out  the 
contention  made  by  the  plaintlft  in  error  that 
the  assignment  in  this  case  was  made  with 
fraudulent  intent.  It  follows  from  what  has 
been  said  that  the  judgment  of  reversal  first 
entered  by  this  court  must  be  set  aside,  and 
that  the  judgment  of  the  district  court  mu«t 
be  affirmed.  It  Is  so  ordered.  All  the  jus- 
tices concurring. 


DODGE  V. 


(S  Kan. 
SMITH  et  ftl. 


App.  T4Z) 


(C>>urt  of  Appeals  of  Kansas,  Southern  Depart- 
ment. W.  D.     Dec.  1,  1896.) 

Chattel  Moktoaoe — After-Acqvirkd  Propebtt 
— KiOBTS  or  Third  Moktoaoe b. 

1.  At  common  law  nothing  can  be  mort8age<l 
that  is  not  in  existence,  or  when  it  does  not  be- 
long to  the  mortgagor  at  the  time  when  the 
mortgage  is  made,  but  parties  may  mnive  a  con- 
tract witli  reference  to  after-acquired  propeny. 
to  be  added  to  and  made  a  part  of  the  property 
mortgaged,  and  the  contract  will  be  valid  ami 
binding  between  the  parties,  and  all  those  dent- 
ing witli  the  property  with  a  full  knowledge  of  the 
condition  of  the  mortgage;  and,  if  the  futur*- 
acquired  property  is  mingled  with  the  proiK'rty 
described  in  the  chattel  mortgage,  and  added  t<> 
and  becomes  a  part  of  the  stoclt  of  goods  mort- 
gaged, and  the  rights  of  third  persons  have  not 
intervened,  it  becomes  a  lieu  on  all  of  the  pn>iv- 
erty  intermingled  and  added  to  the  mortirage<l 
property.  Campbell  v.  Quiuton  (Kan.  App.i  -Ki 
Pac.  914. 

2.  Where  a  party  takes  a  third  chattel  mort- 
gage on  personal  property  to  secure  an  ant«' 
cedent  debt,  with  full  knowledge  of  the  tenui 
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•nd  conditions  of  the  first  and  second  mortgages, 
and  takes  such  third  mortgage  subject  to  tlie 
first  and  second  mortgage  J,  ne  is  tliereby  estop- 
ped from  contesting  tlie  validity  of  the  former 
mortgages. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Barton  county;  3. 
H.  Bailey,  Judge. 

Action  by  O.  V.  Dodge  against  E.  B.  Smith 
and  otbera.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

This  Is  a  suit  In  replevin,  brought  by  O.  V. 
Dodge  as  first  mortgagee,  to  recover  from  E. 
B.  Smith  and  Frank  E.  Smith,  partners  as 
Smith  Bros.,  and  DoolitMe  Bros.,  third  mort- 
gagees, the  possession  of  a  certain  stock  of 
hardware,  tinners'  tools,  plumbers'  tools,  store 
(ixturen,  platform  scales  and  flxttues.  The 
stock  of  hardware  sought  to  be  recovered  con- 
sisted of  articles  which  existed  and  were  in 
the  store  of  and  belonged  to  the  mortgagors 
at  the  time  the  first  mortgage  was  executed, 
and  some  other  additional  articles  subsequent- 
ly purchased  by  the  mortgagors,  and  substi- 
tuted for  articles  sold  by  them.  The  plaintiff 
alleged  In  his  petition  and  affidavit  in  re- 
plevin a  special  ownership  In  the  property, 
and  right  to  immediate  possession,  under  and 
by  virtue  of  a  chattel  mortgage,  and  the 
wrongful  detention  by  the  defendants  after 
due  demand.  The  answer  is  a  general  denial. 
The  case  was  tried  before  the  court  and  a 
jury,  and  the  jury  returned  the  following  ver- 
dict: "We,  the  jury  impaneled  and  sworn 
in  tlie  above-entitled  case,  do  upon  our  oaths 
lind  for  the  plaintift  that  he  was  entitled  to 
the  possession  of  all  the  goods  except  the  $2,- 
(K)<».()()  worth  of  new  goods  which  we  find  the 
defendants  entitled  to  the  possession  of."  The 
jur>'  also  made  special  findings  of  facts,  and 
returned  same  with  their  general  verdict. 
The  plaintiff  filed  a  motion  for  judgment  In 
his  favor  for  the  entire  stock  of  hardware, 
tools,  and  flxtiu'es,  on  the  special  findings  of 
facts  made  by  the  jury,  notwithstanding  the 
general  verdict.  This  motion  was  overruled 
by  the  court,  and  the  plaintiff  duly  excepted, 
and  plaintiff  thereafter  filed  his  motion  for  a 
new  trial,  which  was  overruled,  and  plaintiff 
duly  excepted,  made  case,  and  brings  the  rec- 
onl  to  this  court,  and  asks  that  the  case  be  re- 
viewed. 

Samuel  Maber  and  Wm.  Osmond,  for  plain- 
tiff in  error.  £.  B.  Smith,  for  defendants  In 
error. 

JOHNSON,  P.  J.  (after  stating  the  facts). 
This  was  a  suit  In  replevin  to  recover  the  pos- 
session of  a  certain  stock  of  hardware,  tin- 
ners' tools,  plumbers'  tools,  store  fixtures,  plat- 
form 'scales  and  fixtures.  On  the  1st  day  of 
July,  1889,  O.  V.  Dodge  was  engaged  in  the 
hardware  business  at  Great  Bend,  Kan.,  and 
was  the  owner  of  a  stock  of  hardware,  tin- 
kers' tools,  plumbers'  tools,  and  store  fix- 
tures, platform  scales  and  flxttires,  and  on 
said  day  sold  all  the  stock  of  hardware,  tools, 
and  fixtni-es  to  T.  U  Owing,  M.  R.  D.  Ow- 


ing, and  R.  E.  Owing,  and  said  Owlngs  then 
formed  a  partnership  and""  the  name  and 
style  of  Owlngs  Hardware  Company.  lu 
payment  for  the  purchase  of  the  stock  of 
hardware,  tools,  and  fixtures,  the  said  T.  L. 
Owing,  M.  R.  D.  Owing,  W.  D.  Owing,  and 
R.  B.  Owing  executed  their  nine  promissory 
rotes  for  $500  each  to  O.  V.  Dodge,  and,  to 
secure  the  payment  of  the  money  to  become 
due  on  said  notes,  executed  a  chattel  mortgage 
to  Dodge  upon  the  stock  of  hardware,  tools, 
and  fixtures,  and  all  the  additions  that  should 
thereafter  be  made  to  said  stock  of  hardware. 
The  chattel  mortgage  was  signed  by  all  of 
the  obligors  of  the  notes,  and  also  by  Lydia 
M.  Owing,  wife  of  T.  L.  Owing.  She  had  no 
claim  or  Interest  In  the  property,  and  signed 
the  mortgage  simply  because  she  was  the  wife 
of  one  of  the  mortgagors.  The  mortgage  con- 
tained the  following  description  of  the  prop- 
erty: "All  the  stock  of  goods  in  the  store  and 
wareroom  recently  used  and  occupied  by  the 
late  firm  of  Dodge  &  Cktmpany  and  O.  V. 
Dodge  as  a  hardware  and  Implement  house  in 
the  city  of  Oreat  Bend,  Barton  county,  state 
of  Kansas,  said  goods  consisting  generally  of 
shelf  and  heavy  hardware,  stoves,  tinware, 
plumbers'  and  tinners'  tools  and  stock,  plows, 
wagons,  and  farm  Implements,  also  the  coun- 
ters and  shelving  and  store  furniture,  coun- 
ter and  platiorm  scales,  and  horse  and  deliv- 
ery wagon;  It  being  the  puri'ose  and  intent  to 
cover  by  this  mortgage  all  the  ai'ticles  sold 
and  conveyed  by  O.  V.  Dodge  to  the  said 
mortgagors  as  per  an  Invoice  or  schedule  of 
goods  made  by  him  to  the  said  mortgagors  on 
or  about  the  first  day  of  July,  1889.  And  It 
Is  herein  agreed  that  the  said  mortgagors  can 
dispose  of  said  stock  at  retail  In  the  ordinary 
coui-se  of  trade,  and  they  are  to  keep  a  true 
and  accurate  account  of  all  the  sales  thereof, 
and  to  apply  the  proceeds  arising  from  said 
sales  to  the  payment  of  the  above-mentioned 
notes.  Tlioy  are  to  keep  the  stock  full  and 
complete.  And  It  Is  hereby  understood  and 
agreed  that  this  mortgage  Is  to  cover  all  other 
goods,  of  every  kind  and  nature  whatsoever, 
which  may  be  purchased  by  the  said  parties, 
and  placed  for  sale  as  part  of  the  merchan- 
dise stock,  regardless  of  the  place  where  the 
same  may  be  stored.  Warranted  free  of  in- 
cumbrance and  against  any  adverse  claims; 
Provided,  however,  that,  If  said  debt  and  In- 
terest be  paid  as  above  specified,  this  sale  and 
transfer  shall  be  void.  The  property  is  to  re- 
main in  the  possession  of  the  said  parties  of 
the  first  part  until  default  be  made  In  the 
payment  of  the  said  debt  and  Interest  afore- 
said, or  some  part  thereof,  all  of  which  prop- 
erty they  engage  shall  be  kept  In  as  good  con- 
dition as  the  same  now  Is,  and  taken  care  of 
at  their  proper  cost  and  expense;  but  In  case 
of  sale  and  disposal,  or  attempt  to  sell  and  dis- 
pose, of  the  same,  except  as  above  stated,  or 
a  removal  or  attempt  to  remove  the  same  from 
Barton  county,  Kansas,  or  an  unreasonable 
depreciation  in  the  value,  or  from  any  other 
cause  shall  have  become  inadequate,  or  if  the 
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said  party  of  the  second  part  shall  deem  him- 
self Insecure,  he,  or  his  authorized  agent  or  at- 
torney, may  take  suoh  property,  or  any  part 
thereof.  Into  his  possession,  and  upon  taking 
such  property  into  his  jrassession,  either  in 
case  of  default  or  as  above  provided,  said  par- 
ty of  the  second  part,  his  authorized  agent  or 
attorney,  shall  sell  the  same  at  public  or  pri- 
vate sale."  This  mortgage  was  not  recorded 
untU  the  10th  day  of  February,  1890.  The 
Owlngs  Hardware  Company,  from  the  Ume 
of  the  purchase  of  the  property  and  the  ex- 
ecution of  the  notes  and  mortgages,  took  pos- 
session of  the  mortgaged  property,  and  con- 
tinued in  the  business  of  retailing  the  stock, 
and  conducted  the  business  in  the  ordinary 
manner  of  retail  merchants,  and  In  the  man- 
ner that  It  had  been  conducted  by  O.  V. 
Dodge;  and  from  time  to  time  the  Owings 
Hardware  Company,  as  their  business  requir- 
ed It,  bought  new  goods  for  the  purpose  of 
keeping  up  their  original  stock,  as  provided  in 
the  chattel  mortgage.  The  new  goods  pur- 
chased were  not  kept  separate  from  the  orig- 
inal stock,  but  were  intermingled  with  the 
general  stock,  and  were  offered  for  sale  and 
sold  to  customers  along  with  the  original 
stock.  In  January,  1890,  the  Owings  Hard- 
ware Company  executed  and  delivered  to  J. 
V.  Brinkman  &  Co.  a  second  chattel  mort- 
gage upon  all  the  merchandise  then  owned 
by  said  firm,  and  including  the  stock  purchas- 
ed from  O.  V.  Dodge  and  all  the  subsequent 
purchases  made  by  them.  This  mortgage  was 
filed  for  record  the  10th  day  of  February, 
1890.  On  the  10th  day  of  February,  1890,  the 
Owings  Hardware  Company  executed  to  Doo- 
little  Bros,  a  third  chattel  mortgage  on  the 
stock  of  merchandise  owned  by  them  at  that 
time,  and  at  the  same  time  delivered  the  pos- 
session of  the  mortgaged  property  to  DooUt- 
tle  Bros..  Doolittle  Bros,  then  lived  in  the 
state  of  Nebraska,  and  placed  the  property  in 
charge  of  Smith  Bros,  as  their  representa- 
tives, and  directed  Smith  Bros,  to  bold  the 
stock,  and  arrange  with  O.  V.  Dodge  and  J. 
V.  Brinkman  &  Co.  to  pay  off  their  said  chat- 
tel mortgages.  The  mortgage  to  Doolittle 
Bros,  contained  a  description  of  the  mort- 
gaged property,  with  the  following  conditions: 
"Warranted  free  of  Incumbrances  and  against 
any  adverse  cUiim,  excepting  $4,300.91  and  In- 
terest due  Dodge,  and  $1,400.00  due  J.  V. 
Brinkman  &  Co."  On  the  1st  day  of  Januaiy, 
1890,  three  of  the  nine  notes  executed  by  the 
Owings  to  Dodge  became  due,  and  remained 
unpaid  at  the  beginning  of  this  action.  On 
the  11th  day  of  February,  1890,  O.  V.  Dodge 
demanded  from  Doolittle  Bros,  the  posses- 
sion of  said  property,  claiming  that,  because 
he  had  the  first  lien  or  mortgage  thereon,  he 
was  entitled  to  tlie  possession  tliereof.  This 
demand  was  refused,  and  this  action  was  at 
once  brought  to  recover  such  possession.  By 
virtue  of  an  order  of  delivery,  O.  V.  Dodge 
got  possession  of  said  goods.  Doolittle  did  not 
give  a  redelivery  bond,  and  Dodge  at  once 
advertised  said  property  for  sale  under  his 


chattel  mortgage,  and  named  the  6th  day  of 
March,  1890,  as  the  day  of  sale.  Just  before 
the  hour  of  sale,  the  First  National  Bank  of 
Great  Bend,  which  held  a  fourth  chattel  mort- 
gage given  by  ihe  Owings  Hardware  Company 
upon  this  stock,  demanded  the  right  to  redeem 
from  Dodge's  mortgage  by  paying  It  off. 
Dodge  permitted  this  to  be  done,  accepted  from 
the  bank  the  amount  due  him  from  the  Ow- 
ings, assigned  his  unpaid  notes  In  bUmk,  deliv- 
ered them  to  the  bank,  and  also  delivered  to 
the  bank  possession  of  the  goods.  The  bank 
In  like  manner  redeemed  from  the  J.  V. 
Brinkman  &  Co.  mortgage.  Upon  getting  pos- 
session of  this  stoci?  of  hardware,  tools,  and 
fixtures,  the  bank  Immediately  sold  It  at  pub- 
lic sale  under  the  advertisement  made  by 
Dodge.  The  stock  was  purchased  at  this 
sale  by  J.  B.  Owing,  a  brother  of  the  mort- 
gagors. The  bank  sold  this  merchandise  for 
precisely  the  sum  of  money  which  It  bad  paid 
O.  V.  Dodge  and  J.  V.  Brinkman  &  Co.,  and, 
in  addition,  the  cost  of  this  suit,  wblch  cost 
the  bank  paid.  One  of  the  Doolittle  Brothers 
was  present  at  the  sale,  and  made  two  or 
three  bids  on  the  property,  and  loaned  J.  B. 
Owing,  accepted  bidder,  the  money  to  pay 
his  bid.  After  O.  V.  Dodge  had  received  from 
the  bank  his  money,  and  turned  over  to  the 
bank  the  property,  he  still  had  this  lawsuit 
on  his  hands.  He  had  taken  the  stock  of  goods 
from  Doolittle  Bros,  by  writ  of  replevin;  lie 
liad  not  returned  it  to  Doolittle  Bros.,  and 
they  insisted  upon  a  return  thereof.  The  case 
came  to  trial.  The  Smith  Brothers  claimed  no 
Interest  in  the  goods.  They  were  acting  sim- 
ply as  agents  of  Doolittle  Bros.  The  contest 
between  O.  V.  Dodge  and  Doolittle  Bros,  was 
over  the  goods,  agreed  to  be  of  the  value  of 
$2,000,  which  the  Owings  Hardware  Com- 
pany had  added  to  the  stock  after  tbe  execc- 
tlon  of  the  Dodge  mortgage,  and  which  were 
included  in  both  the  Brinkman  and  Doolittle 
mortgages.  The  court  instructed  the  Jury  that 
Dodge  bad  the  first  lien  upon,  and  was  enti- 
tled to  possession,  at  the  time  this  suit  was 
brought,  of,  such  goods  as  the  Owings  Hard- 
ware Company  owned  at  the  time  of  giving 
the  Dodge  mortgage,  and  that  Doolittle  Bros, 
had  the  first  lien  upon  the  property  subse- 
quently acquired.  In  obedience  to  these  in- 
Btructions,  the  Jury  brought  in  a  verdict  of 
$2,000  against  the  plaintiff  In  error,  and  in 
favor  of  Doolittle  Bros. 

The  instructions  complained  of  are  as  fol- 
lows: "(4)  You  are  instructed  that  the  mort- 
gage given  by  the  Owmgs  Hardware  Com- 
pany to  the  plaintiff  Is  a  good  and  valid  mort- 
gage as  to  all  the  property  mentioned  therein 
that  the  Owings  Hardware  Company  owned 
at  the  time  of  the  giving  of  the  mortgage  ».« 
against  the  defendants.  After  the  breach  of 
such  mortgage,  he  would  have  a  right  to 
demand  the  possession  thereof,  and.  If  re- 
fused, can  recover  In  this  action  as  to  such 
goods.  But  as  to  any  after-acquired  goods. 
not  In  the  hands  of  or  owned  by  the  Owinss 
Hardware  Company  at  the  time  of  the  mak- 
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Ing  and  delirering  of  tbe  mortgage  to  Dodge, 
said  mortgage  was  void  as  to  ttiese  defend- 
ants If  they,  after  tne  purcliase  of  such  goods 
by  Owlngs,  took  a  chattel  mortgage  on  tlie 
same  to  secure  a  valid  Ind-'btedness,  and  took 
IKtsscsslon  of  under  tbelr  mortgage,  before 
plaintiff.  Dodge,  got  possession  tliereof  under 
Ills  mortgage."  "(6)  I  Instruct  you  tbat  the 
mortgage  under  which  the  defendants  claim 
to  bold  the  possession  of  the  property  In  con- 
troversy is  a  valid  mortgage,  and  Is  superior 
to  that  of  the  plaintiff,  so  far  as  the  new  pur- 
chased goods  In  the  stock  .s  concerned,  which 
is  agreed  by  the  parties  to  be  of  the  value  of 
$2,000.00." 

The  contention  of  cou;isel  for  pialntiCf  is 
that  the  court  erred  in  the  Instructions  to  the 
jury,  where  he  took  tue  position,  and  so  in- 
structed the  Jury,  that  the  property  subse- 
quently purchased  by  the  mortgagors  and 
added  to  and  mingled  with  the  property  of 
the  mortgagors,  even  though  tbe  mortgage 
expressly  provided  that  the  mortgage  lien 
should  extend  to  and  cover  the  after-ac- 
quired property  added  to  the  stock  of  hard- 
ware, tools,  and  fixtures,  and  that  the  mort- 
gagee should  be  authorizod  to  take  posses- 
sion of  the  same  in  case  of  condition  broken 
in  the  mortgage,  or  iu  case  he  should  deem 
himself  insecure,  became  in  no  way  subject 
to  tbe  mortgage  lien,  or  under  the  dominion 
or  control  of  the  mortgage.  At  common  law 
nothing  can  be  mortgaged  that  does  not  be- 
long to  the  mortgagor  at  the  time  when  the 
mortgage  is  made.  Pierce  v.  Kmery,  32  N 
H._  4S4;  Cameron  v.  Marvin,  26  Kan.  02S 
Parties  may  make  contracts  with  reference 
to  future-acquired  property  to  be  added  to 
and  made  a  part  of  the  property  mortgaged, 
and  the  contract  will  be  valid  and  binding 
between  the  parties;  and  if  the  future-ac- 
quired property  is  mmgled  with  the  property 
described  in  the  mortgage,  and  added  to  and 
becomes  a  part  of  the  stock  of  goods  mort- 
gaged, and  the  rights  of  third  persons  have 
not  Intervened,  it  becomes  a  lien  on  all  the 
property  so  intermingled  and  added  to  the 
mortgaged  property.  When  Uoolittle  Bros, 
took  their  mortgage  upon  the  stock  of  hard- 
ware tbey  took  it  with  ful;  knowledge  of  the 
mortgage  of  O.  V.  Dodge  and  J.  V.  Brink- 
man  &  Co.,  and  took  tbe  mortgage  on  the 
entire  stock  of  goods,  including  tbe  original 
stock  and  the  added,  stock,  subject  to  the 
mortgage  of  $4,360.91  and  Interest  due  Dodge, 
and  $1,400  due  Brinkman  &  Co.,  and  by  rea- 
son thereof  occupied  the  same  position  tiiat 
the  Owings  Hardware  Company  would,  had 
the  mortgage  to  Dooimie  Bros,  not  been  ex- 
ecuted. Doolittle  Bros,  took  the  mortgage 
subject  to  the  Dodge  mortgage,  and  lience  are 
estopped  fro-Ti  contesting  the  Dodge  mort- 
gage. Campbell  v.  Qulnton  (Kan.  App.)  45 
Pac.  914;  Leiand  v.  Collver,  34  illch.  421; 
Railroad  Co.  v.  Cowdrey,  11  Wall.  473;  Pen- 
nock  V.  Coe,  23  How.  117.  The  case  of  Le- 
iand V.  Collver,  34  Mich.  421,  was  a  suit  in 
trover  for  the  conversion  of  ctrtalu  furni- 
v.46p.no.l3— G3 


ture  that  bad  been  tbe  stock  in  trade  of  the 
plaintiff.  Tbe  defendant  justitlod  under  a 
chattel  mortgage  which  was  given  for  the 
purchase  money  of  the  stock  of  goods  men- 
tioned in  it.  The  property  mortgaged  was 
set  forth  and  described  in  the  following  terms: 
"All  the  goods,  wares,  and  merchandise,  chat- 
tels, and  effects,  mentioned  and  described  In 
schedule  hereto  annexed,  and  marked  'Sched- 
ule A,'  this  day  bought  of  Illenden  and  Collver, 
thereby  intending  to  convey  all  tne  present 
stock  in  trade  as  enumerated  in  said  sclied- 
ule;  also,  all  stock  that  1  may  bave  from 
time  to  time  in  trade,  as  security  for  the 
above-named  consideration;  said  goods  to  re- 
main and  continue  in  possession  of  the  party 
of  the  first  part,  in  the  village  of  Three  Riv- 
ers, Michigan,  except  as  they  are  disposed  of 
in  the  usual  course  of  retail.  The  party  of 
the  first  part  is  to  bave  tbe  privilege  of  selling 
tbe  goods  for  cash  or  on  .credit  in  tbe  usual 
course  of  trade,  and  is  to  apply  the  proceeds 
of  tbe  sale  in  buying  other  goods  to  keep  up 
the  stock,  and  to  support  bis  family.  The 
party  of  the  first  part  covenants  to  keep  up 
a  stock  of  like  goods  to  tbe  value  of  $3,000.00 
as  security  to  the  party  of  the  second  part, 
until  tbe  above  amount,  with  Interest,  Is  paid; 
and  also  covenants  to  keep  the  stock  insured 
to  the  amount  of  $2,000  for  the  benefit  of  the 
party  of  tbe  second  part,  and  as  collateral 
thereto;  and  a  breach  of  tbe  last  two  cove- 
nants shall  cause  the  whole  sum  secured  to 
become  due  and  payable."  Snyder,  the  mort- 
gagor, after  making  the  nortgage,  continued 
in  business  alone  and  In  partnership  with 
others  for  some  time,  and  then  sold  his  in- 
terest to  John  Koahn,  who  continued  to  carry 
on  the  business  for  several  months,  when  be 
sold  out  his  entire  stock  to  Nancy  Moore,  giv- 
ing an  Inventory  which  was  declared  to  be 
subject  to  a  chattel  mortgage.  There  was 
no  other  chattel  mortgage  except  tbe  one  to 
Collver.  The  several  purchasers  of  this  stock 
of  furniture  continued  In  business  for  some 
time,  and  during  their  continuance  in  busi- 
ness they  added  $344  worth  of  goods  pur- 
chased from  other  parties,  and  sold  about 
$1,500  worth  at  retail.  All  the  persons  who 
became  Interested  in  the  stock  of  goods  took 
it  with  notice  of  the  chattel  mortgage,  and 
bought  subject  to  it  Campbell,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  "In  the 
present  case  the  parties  have  seen  fit  to  stip- 
ulate expressly  that  tbe  body  of  the  fund  may 
be  changed  without  losing  its  identity,  and 
that  the  mortgagee  may  deal  with  it  as  if 
unchanged.  Tbe  various  purchasers  have 
made  their  purchases  subject  to  this  arrange- 
ment, and  are  estopped  from  denying  It.  The 
mortgagees,  in  taking  the  property,  did  only 
what  Snyder  agreed  they  might  do,  and  what 
the  several  purchasers  also  understood  they 
were  authorized  to  do."  The  evidence  on 
the  trial  of  ttUs  case  showa  that  all  the  prop- 
erty taken  in  replevin  by  cbe  plaintiff  which 
was  not  in  stock  and  not  owned  by  the  Uw- 
Ings    Hardware  Company  at   the   time   the 
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mortgage  was  execnted,  and  Included  tliere- 
In  and  covered  thereby,  was  subsequently 
purcbased  by  the  mortgagors,  and  placed  In 
said  mortgaged  stock:  that  the  mortga$;ees 
bad  been  selling  out  of  tbe  stock  or  hardware 
from  the  time  they  Urst  pnrcbased  the  stock, 
and  from  time  to  time  added  new  goods  to 
the  stock  of  hardware;  and  that  they  were 
simply  keeping  up  and  adding  to  the  stock 
that  they  had  purchased  from  Dodge,  for 
which  they  had  given  the  mortgage  as  se- 
curity, and  carrying  out  their  con  tract  to  keep 
the  stock  up;  and,  when  they  executed  the 
mortgage  to  J.  V.  Brinkman  &  Co.  and  to 
DooUttle  Bros.,  they  each  took  their  mort- 
gage subject  to  the  right  and  the  lien  of 
Dodge.  We  think  they  are  estopped  from 
denying  it.  We  think  the  mortgage  to  Dodge 
was  a  valid  lien  on  all  the  stock  of  merchan- 
dise, tools,  and  fixtures  that  were  owned  by 
the  Owings  at  the  date  of  its  execution,  and 
it  became  a  Hen  in  equity  on  all  the  subse- 
quent acquired  goods  as  soon  as  they  were 
purchased  and  added  to  the  general  stock  In 
the  hardware  business;  and  that  plaintiff,  on 
the  breach  of  the  conditions  of  the  mortgage, 
had  authority  to  take  possession  of  the  stock 
of  hardware,  tools,  and  nxtures  then  In  said 
stock,  and  sell  the  same  to  pay  his  debts  and 
costs  of  making  such  sale,  and,  on  refusal 
of  the  defendants  to  deliver  up  the  property 
to  the  plainttcr  on  demand,  he  could  maintain 
replevin  to  recover  the  entire  stock;  and  that 
his  right  to  the  possession  of  the  property  for 
the  payment  of  his  debts  was  pcramount  to 
the  lien  of  DooUttle  Bros.  The  Judgment  of 
the  district  court  is  reversed,  wltn  direction 
to  set  the  verdict  of  the  Jury  aside,  and  grant 
a  new  trial.   All  the  judges  concurring. 


(5  Kan.  A.  4«5) 

SHEELET  et  ux.  t.  SIMPSON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Dec.  4,  1896.) 
Alteration  or  Note— Effect. 
Changing  the  time  when  interest  should  nm 
on  a  promissory  note,  by  making  it  read  "from 
date,"  instead  of  "from  maturity,"  is  a  material 
alteration  thereof,  of  the  same  character  as  if  it 
chaD);pd    the   principal;     and    the   instrument    is 
avoiiled  when  the  alteration  is  made  without  the 
consent  of  the  makers.    And  such  alteration  vi- 
tiates it,  regardless  of  the  intention  of  the  par^ 
making  such  change. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Norton  county. 

Action  by  William  Simpson  against  M.  G. 
Shecley  and  wife.  Judgment  for  plaint!  Cf. 
Defendants  bring  error.    Reversed. 

Tj.  H.  Thompson,  for  plaintiffs  in  error.  3. 
R.  Hamilton,  fM  defendant  in  error. 

GILKESON,  P.  J.  In  July,  1880,  M.  G. 
Bheeiey  and  wife  made,  executed,  and  deliver- 
ed to  Wiiliiim  Simpson  their  promissory  note, 
In  writing,  for  $15(),  and  to  secure  the  same 
gave  a  chattel  mortgage  on  two  mares  and 
two   colts.     Before    this    note    became   due, 

>  Rehearing  jpending. 


Sheeley,  desiring  to  move  into  the  state  of  Mis- 
souri temporarily,  bad  a  conversation  with 
Simpson  in  reference  to  this  Indebtedness  and 
security,  stating  that  he  would  t>e  unable  to 
pay  him,  and  wanted  to  know  what  arrange- 
ments he  could  make.  This  Interview  termi- 
nated in  Simpson  taking  a  new  note  for  $152.- 
25,  and  a  mortgage  to  secure  the  same  upon 
two  mares,  two  colts,  one  lumber  wagon,  and 
one  set  of  double  harness,  and  consenting  tliat 
Sheeley  might  take  the  mortgaged  property 
to  Missouri  with  him.  This  was  on  the  6tli 
day  of  September,  1890.  Simpson  filled  out 
a  note  on  a  blank,  and  gave  it  to  Slieeley,  with 
instructions  to  have  his  wife  sign  it.  and  ei- 
ther return  It  to  him  or  the  First  National 
Bank  of  Norton,  Kan.  Sheeley  obtained  the 
signature  of  his  wife  to  the  note,  and  deliver- 
ed it  to  said  bank  through  his  brother,  L.  S. 
Sheeley.  This  note  not  being  paid  at  maturi- 
ty, upon  the  11th  day  of  November,  1892, 
Simpson  brought  suit  In  the  district  court  of 
Norton  county  for  the  recovery  of  the  proper- 
ty mentioned  in  the  chattel  mortgage  last 
given.  In  this  action  Sheeley  and  bis  wife 
filed  the  following  answer:  "Now  come  the 
defendants,  M.  G.  Sbeeley  and  AnastaslM 
Sheeley,  and  for  answer  to  the  plaintiff's  peti- 
tion, herein  filed,  allege  and  say:  That  they 
admit  the  execution  and  delivery  of  the  chat- 
tel mortgage  set  out  in  said  plaintifC's  peti- 
tion; that  they  admit  that  the  price  and  value 
set  opposite  each  article  in  said  petition  is  the 
true  value  thereof;  that  they  admit  the  ag- 
gregate value  of  said  personal  propertji  de- 
scribed in  plaintiff's  petition  to  be  two  hun- 
dred and  ninety  dollars;  that  they  admit  that 
said  chattel  mortgage  was  given  to  secure  tbp 
payment  of  a  certain  promissory  note,  dated 
September  6,  1890,  due  December  1,  1891,  for 
the  sum  of  one  hundred  and  fifty-two  and 
••/loo  dollars,  but  deny  that  said  note  was 
to  draw  Interest  at  the  rate  of  ten  per  cent, 
from  date.  Defendants  deny  generally  and 
specifically  each  and  every  other  allegation 
contained  in  said  petition.  For  a  fiurther  an- 
swer and  more  specific  defense  to  plaintiff's 
cause  of  action,  defendants  allege  and  say: 
That  after  said  note  had  passed  out  of  the 
hands  of  the  defendants,  and  while  in  the 
bands  of  the  said  plaintiff,  the  said  .note  was 
materially  altered  and  changed  in  this:  the 
word  'maturity'  in  said  note  was  erased,  and 
the  word  'date'  written  therein,  so  as  to  make 
said  note  read  ten  per  cent,  interest  from 
date,'  Instead  of  ten  per  cent.  Interest  from 
maturity.*  That  said  alteration  and  change 
in  said  note  was  made  by  the  said  plaintiff 
without  the  knowledge  or  consent  of  these  de- 
fendants, and  was  made  for  the  purpose  and 
with  the  Intent  and  design  of  cheating,  wrong- 
ing, and  defrauding  these  defendants.  That 
by  reason  of  the  fraudulent  change  and  altera- 
tion of  said  promissory  note  aforesaid  and 
the  cliattel  mortgage,  the  same  being  the  one 
set  out  in  plaintiff's  petition,  the  said  note  and 
mortgage  have  become  Illegal  and  void.  That 
by  reason  of  the  wrongful  taking  and  onlaw- 
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fill  detontion  of  said  personal  property  from 
these  defendants,  tlie  said  defondanls  have 
sustained  damages  In  the  sura  of  two  hundred 
dollars.  Wherefore  defendants  demand  judg- 
ment for  the  possession  of  said  personal  prop- 
erty, and,  in  case  of  inability  to  deliver  said 
^tock.  the  value  thereof,  in  the  sum  of  two 
hundred  and  ninety  dollars,  and  for  the  fur- 
ther sum  of  two  hundred  dolLirs  damages,  and 
costs  of  this  actlou."  To  this  answer  Simpson 
filed  a  reply  of  general  denial.  The  case  was 
tried  to  a  jury,  who  rendered  a  general  ver- 
dict as  follows:  "We,  the  jury  duly  impanel- 
ed and  sworn  In  the  above-entitled  case,  do 
upon  our  oath  find  for  the  plaintiff,  and  find 
that,  at  the  commencement  of  this 'action,  he 
was  entitled  to  the  Immediate  possession  of 
the  property  In  controversy.  J.  K.  Gray, 
Foreman."  And  judgment  rendered  In  ac- 
cordance therewith. 

There  are  but  two  questions  to  be  consider- 
ed in  this  case:  (1)  Had  the  note  been  chan- 
ged after  delivery,  without  the  consent  of  the 
makers?  (2)  Is  the  verdict  contrary  to  law; 
that  is,  did  the  facts  alleged  In  the  answer  con- 
stitute a  defense?  The  evidence  in  this  case 
Is  very  short,  positive,  and  direct  upon  the 
first  proposition.  Each  and  every  witness 
who  testified  as  to  the  condition  of  this  note 
at  the  time  It  was  signed  Is  positive  that  the 
word  "maturity"  was  then  In  the  note,  and 
that  it  then  read  "with  Interest  at  the  rate 
of  ten  per  cent,  per  annum  from  maturity  un- 
til paid."  And  the  plaintiff  himself  testifies 
upon  this  proposition  as  follows:  "Q.  At  the 
time  this  note  was  executed,  do  you  know 
whether  the  erasure  exhibited  to  the  jury  was 
made,  or  not?  A.  I  do  not  know.  I  cannot 
say  it  was  not,  because  It  Is  a  mistake  that 
has  often  occurred  with  me  in  making  notes 
on  these  blanks,  and  might  have  occurred  in 
this  note,  and,  in  fact,  I  have  not  much  doubt 
that  It  did  occur.  I  do  not  doubt  that  the 
note  was  changed,  since  I  have  heard  the  tes- 
timony. I  do  not  doubt  that  this  note  was 
changed  after  it  was  signed.  I  presume  that 
I  done  it  I  am  sure  I  would  if  I  had  noticed 
it,  but  I  also  know  it  was  our  contract  that 
the  note  was  to  bear  interest."  So  that  each 
and  every  witness  testifying  In  this  case  tes- 
tified that  It  had  been  changed.  In  fact,  the 
plaintiff  admits  it,  and  makes  it  much  stronger 
by  saying  that  it  was  his  custom  to  change 
notes  on  these  blanks,  and  that,  If  he  did  not 
make  this  change,  he  would  have  done  so  If 
he  had  noticed  it.  There  can  be  no  question, 
then,  as  to  the  alteration  having  been  made. 
Any  change  In  the  terms  of  a  vpritten  contract 
which  varies  Its  original  effect  and  opera- 
tion, whether  In  respect  to  the  obligation  It 
Imparts,  or  to  its  force  as  a  matter  of  evidence, 
when  made  by  any  party  to  the  contract,  is 
an  alteration  thereof,  unless  all  the  other  par- 
ties to  the  contract  give  their  express  or  im- 
plied consent  to  such  change;  and  the  effect 
of  such  alteration  Is  to  nuUlfy  and  destroy  the 
altered  Instrument  as  a  legal  obligation.  And 
it  Is  no  answer  to  a  plea  of  alteration  that 


its  operation  is  favorable  to  the  parties  af- 
fected by  It.  No  man  has  a  right  to  vary  an- 
other's obligations  at  his  discretion,  whether 
for  his  good  or  111.  It  ceases,  when  varied,  to 
be  that  other's  act,  and  It  suffices  for  hiin  to 
say,  "Non  ha)C  In  fo3dera  venl."  "Alterations 
may  consist  in  changing  (1)  its  date,  or  (2)  the 
time,  or  (3)  the  place  of  payment,  or  (-1)  the 
amount  of  princliial,  or  (5)  interest  to  be  paid, 
or  (6)  the  medium  or  currency  in  which  pay- 
ment Is  to  be  made,  or  (7)  the  number  or  re- 
lations of  the  parties,  or  in  (8)  the  character 
and  effect  of  the  Instrument  as  matter  of  ob- 
ligations or  evidence."  2  Daniel,  J\eg.  Inst. 
§  1375.  And,  in  commenting  on  the  fifth  Item, 
he  says:  "In  the  fifth  place,  as  to  Interest, 
any  addition  of  words  making  the  bill  or  note 
bear  Interest  when  It  originally  did  not,  or 
changing  the  time  when  Interest  should  run, 
or  varying  the  percentage  of  Interest,  Is  of  the 
^me  character  as  If  It  changed  the  principal." 
Id.  i  1385. 

But  It  is  contended  by  defendant  in  error 
that,  tmless  the  change  was  made  fraudu- 
lently, and  it  was  so  proven,  tljen  the  defend- 
ant could  not  obtain  any  advantage  by  the 
change;  and  the  court  took  this  view  of  it, 
as  shown  by  the  instructions.  We  cannot 
agree  with  them  in  this.  While  there  are  au- 
thorities which  hold  to  this  view,  we  think 
the  highest  and  best  are  to  the  effect  that  "if 
the  alteration  is  material,  then  the  Instrument 
is  avoided'.  The  alteration  vitiates  it,  regard- 
less of  Intentions."  Angle  v.  Insurance  Co., 
92  U.  S.  342;  Harsh  v.  Klepper,  28  Ohio  St. 
200;  Booth  V.  Powers,  56  N.  Y.  31;  Moore  v. 
Hutchinson,  69  Mo.  429.  And  we  think  this 
rule  has  been  adopted  in  this  case.  In  Davis 
V.  Eppler,  38  Kan.  633,  16  Pac.  795,  the  court, 
in  passing  upon  this  question,  says:  "We  be- 
lieve it  would  be  a  dangerous  rule  to  allow 
written  contracts,  more  especially  negotiable 
paper,  to  be  altered  without  the  consent  of 
the  maker,  or  parties  who  are  bound  by  the 
Indorsement.  It  Is  hitended  that  such  Instru- 
ments shall  pass  into  the  hands  of  those  who 
may  become  interested  In  them,  without  ad- 
dition or  alteration,  and  without  the  fear  that 
they  may  have  been  altered.  The  facilities 
for  making  alterations  are  numerous,  and  the 
difficulty  of  proving  them  great.  All  means 
should  be  employed  to  impress  a  sense  of  their 
inviolability  upon  the  minds  of  those  who 
have  them  in  their  possession.  In  Evans  v. 
Foreman,  60  Mo.  449,  it  is  said:  'If  mistakes 
do  arise  In  the  preparation  of  written  instru- 
ments, aside  from  the  consent  of  all  parties 
to  •  the  needed  correction,  the  courts  of  the 
country  alone  can  furnish  adequate  redress, 
and  wlB  not  give  sanction  or  countenance  to 
the  attempts  of  an  Interested  party  to  effect 
by  his  own  hand  the  desired  reformation,  as 
an  honest  blunder  of  this  sort.  If  upheld  in 
one  Instance,  might  necessitate  sanctioning  an 
alteration  having  that  appearance,  but  which, 
from  the  infirmity  of  human  testimony,  might 
be  grossly  otherwise.'  It  is  the  policy  of  the 
law  to  allow  no  tampering  with  written  In- 
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strnments.  The  holder  of  a  note  has  no  right 
to  alter  It  without  the  consent  of  all  the  par- 
ties Interested,  and  such  unwarranted  altera- 
tion should  make  it  null  in  his  hands,  no  mat- 
ter how  pure  his  motive  may  have  been  in 
making  the  alteration.  First  Nat.  Bank  v. 
Frloke,  75  Mo.  78;  Moore  v.  Hutchinson,  69 
Mo.  429;  Neff  v.  HorKer,  63  Pa.  St  327; 
Fraker  v.  CuUum,  21  Kan.  556;  Horn  v. 
Bank,  32  Kan.  518." 

Both  of  the  qnestions,  therefore;  must  be 
answered  in  the  affirmative.  The  judgment 
in  this  case  will  be  reversed,  and  the  case  re- 
manded fbr  new  trial. 


(5  Kan.  App.  463) 

PEHBT  et  al,  v.  HOGAN,  Sheriff,  et  al. 
(Court  of  A[q>eal8  of  Kansas,  Northern  Depart- 
ment, W.  D.    Dec.  4,  1896.) 

Dnobqanizeo  Counties — Taxation— Lboaliti — 
Levy— Phesumptios. 

1.  As  during,  the  year  1888  Wallace  county 
was  unorganized,  and  was  attached  to  the  coun- 
ty of  Trego  for  judicial  purposeB,  and  consti- 
tuted a  municipal  township  thereof,  Trego  was, 
under  the  act  of  March  23,  1881  (paragrapli 
1610,  Gen.  St  1889),  authorized  to  levy  taxes 
upon  the  property  in  such  unorganized  territory 
for  ail  purposes  not  expressly  prohibited  by  said 
act 

2.  In  an  action  brought  by  residents  of  said 
unorganized  territory  to  restrain  the  collection 
of  taxes  assessed  and  levied  upon  their  property 
for  tlie  year  1888  by  said  county  of  Trego,  it  is 
incunibeut  upon  them  to  show  that  the  taxes 
so  levied  were  prohibited  by  said  act,  or  other- 
wise illegal.  And  where,  in  such  action,  it  is 
claimed  that  the  sheriff  of  Trego  county  is  un- 
authorized to  sell  property  of  such  residents  lev- 
ied upon  by  him  under  a  tax  warrant  issued  by 
the  treasurer  of  said  county,  for  the  reason  that 
said  unorganized  territory  has  become  organized 
as  the  county  of  Wallace,  subsequently  to  the 
assessment  and  levy  of  sucti  tax,  and  prior  to  the 
date  of  the  seizure,  they  must  show  tliat  the  prop- 
erty, when  seized,  was  not  within  che  county  of 
Trego. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Trego  county. 

Action  by  T.  J.  R.  Perry  and  others  against 
J.  B.  Hogan,  sherilF  of  Trego  county,  and 
others,  for  injunction.  From  a  Judgment  for 
defendants,  plaintiffs  bring  error.     Affirmed. 

D.  Rathbone,  for  plaintiCTs  in  error.  P. 
Danford  and  John  A.  Nelson,  for  defendants 
in  error. 

GILKESON,  P.  J.  The  facts  in  this  case, 
as  we  understand  them  from  the  record,  are 
that  during  the  year  1888  Wallace  county 
was  attached  to  the  county  of  Trego,  and  was 
a  municipal  township  of  said  county;  tliat 
during  the  year  1888  the  officials  of  said 
Trego  county  levied  a  tax  upon  the  property 
of  T.  J.  R.  Perry,  H.  A.  Clark,  and  Peter 
Robidoux,  in  said  Wallace  county,  as  a  mu- 
nicipal township  of  Trego  county;  that  this 
tO'X  remained  unpaid.  On  the  15th  of  Janu- 
ary, 1889,  the  treasurer  of  Trego  county  is- 
sued his  tax  warrant  for  tlie  collection  there- 
of, directed  and  delivered  to  the  sherifT  of 
Trego  county,  Kan.,  who,  by  virtue  tliereof. 


seized  certain  personal  property  of  said  par- 
ties, and  advertised  the  same  for  sale.  To 
prevent  this  sale,  the  plaintiffs  in  error  and 
plaintiffs  below.  Perry,  Clark,  and  Robidoux, 
brought  suit  against  the  defendants  in  error, 
defendants  below,  in  the  district  court  of 
Trego  county,  in  injunction,  upon  application  • 
to  the  Honorable  S.  J.  Osborn,  Judge  of  said 
court,  at  chambers  in  the  city  of  Wakeeny, 
Trego  county,  Kan.  A  temporary  order  was 
granted.  Thereafter  the  defendants,  Hogan, 
sheriff,  et  al.,  filed  their  motion  to  dissolve 
the  same,  alleging  "that  the  petition  filed  in 
said  action  did  not  state  facts  sufficient  to 
entitle  the  plaintiCFs  to  the  relief  therein  ask- 
ed, and  the  said  petition  Is  not  true."  Upon 
the  hearing  of  this  motion  the  court  sustained 
the  same,  and  dissolved  the  Injunction,  for 
the  reasons  in  said  motion  alleged.  To  re- 
verse this  Judgment  of  the  court  the  plaintiffs 
bring  the  case  here  tor  review. 

The  petition  In  error  and  record  In  the  case 
are  somewhat  obscure.  In  just  wtuit  particu- 
lar the  court  erred  the  plaintiffs  have  failed 
to  point  out,  either  in  their  petition  In  error  or 
their  brief.  The  former  is  quite  brief,  being  as 
follows:  "Plaintiff  alleges  that  the  Honora- 
ble S.  J.  Osborn,  judge  of  the  23d  judicial  dis- 
trict of  Kansas,  erred  in  vacating  and  dissolv- 
ing the  Injunction  Issued  in  this  action;  by 
reason  whereof  he  [they]  prays  [pray]  that 
the  Judgment  may  be  reversed."  While 
brevity  is  to  be  considered,  and  the  object  of 
a  case-made  is  to  reduce  the  size  of  the  rec- 
ord, still  we  think  that  the  error  complained 
of  must  be  shown,  or,  in  the  language  of  the 
statute,  "the  proceeding  to  obtain  such  re- 
versal, vacation  or  modification,  shall  be  by 
petition  to  be  entitled  'Petition  in  Error,'  set- 
ting forth  the  errors  complained  of."  Nor  Is 
the  record  assisted  by  the  brief.  We  have 
failed  to  find  an  assignment  of  error  therein, 
and  it  has  been  repeatedly  held  by  the  su- 
preme court  of  this  state  that  "only  such  al- 
leged errors  as  are  specially  pointed  out  by 
counsel  will  be  considered."  For  these  rea- 
sons we  think  the  judgment  of  the  court  be- 
low should  be  affirmed.  But,  as  we  have 
been  compelled  to  examine  this  record  for  the 
purpose  of  ascertaining  the  facts  in  the  case, 
we  will  consider  the  record  as  we  find  it. 
The  trial  Judge  made  a  general  finding 
against  the  plaintiffs  below,  and  gave  as  his 
reasons  therefor  tliat  the  allegations  of  the 
motion  to  dissolve  were  true;  that  is,  that  the 
facts  stated  In  the  petition  did  not  state  facts 
sufficient  to  authorize  the  issuance  of  an  in- 
junction, and  that  the  facts  of  the  petition 
were  untrue.  Upon  the  first  proposition,  we 
must  agree  with  the  court  below.  The  tax, 
the  collection  of  which  is  sought  to  be  restrain- 
ed, was  levied  for  the  year  1888,  and  it  is  ad- 
mitted by  the  plaintiffs  that  up  to  January 
5, 1889,  Wallace  county  was  unorgani7,ed,  and 
attached  to  and  formed  a  municipal  township 
of  Trego  county.  Under  the  act  of  March 
23,  1884,  being  paragraph  1610,  Gen.  St  1889. 
Trego  county  was  authorized  "to  levy  taxes  on 
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the  property  therein  for  all  purposes  except  such 
as  are  by  the  terms  of  this  act  prohibited," 
and  It  la  nowhere  alleged  that  these  taxes 
were  of  or  belonged  to  the  prohibited  class. 
They  were,  therefore,  presumably  at  least, 
legally  assessed  for  the  year  1888  on  property 
in  this  unorganized  territory  as  a  municipal 
township  of  Trego  county.  This  being  true, 
they  should  be  collected,  and  It  was  proper  for 
the  treasurer  of  Trego  county  to  collect  it  by 
Issuing  his  warrant.  If  the  property  was  In 
Wallace  eonnty  when  levied  upon,  and  It 
had  become  organized  prior  to  the  levy,  the 
treasurer  should  have  issued  bis  warrant  to 
the  sheriff  of  that  county.  But  the  petition 
falls  to  allege  where  the  property  was  when 
levied  upon,  and  It  certainly  does  not  allege 
that  it  was  not  levied  upon  In  Trego  county; 
and  upon  the  plaintiff's'  own  theory  of  the 
case  they  should  show  this  fact,  for  it  will 
be  presumed  that  the  sheriff  proceeded  legal- 
ly, and  that  the  property  was  In  his  Jurisdic- 
tion. Hence  the  petition  failed  to  state  facts 
sufficient  to  authorize  the  relief  prayed  for. 
The  Judgment  of  the  court  below  will  be  af- 
firmed. 


(4°Kan.  A.  777;  B  Kan.  A.  48) 

BARNES  V.  CROCKETT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart' 

ment,  E.  D.    Dec.  3,  18S6.) 
Absolutb  Dbed— Mortoaobs— Pabol  Evidehci. 

It  may  be  shown  by  the  evidence  aliunde  the 
instrument  itself  that  a  deed  of  conveyance,  ab- 
solute on  its  face,  was,  by  the  mntnal  understand- 
ing and  agreement  of  the  parties  thereto,  exe- 
cuted as  a  mortgage  for  security  merely;  and  it 
may  be  foreclosed  as  such.  « 

(Syllabus  by  Ihe  Court) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

In  an  action  against  T.  B.  Barnes  and  S.  M. 
Crockett  to  foreclose  a  mortgage,  Crockett 
filed  a  cross  petltioa  Prom  a  Judgment  In 
favor  of  Crockett,  Barnes  brings  error.  Af- 
firmed. 

Jetmore  &  Jetmore,  for  plaintiff  In  error. 
O.  F.  Spencer,  for  defendant  in  error. 

OARVBR,  J.  In  an  action  brought  In  the 
circuit  court  of  Shawnee  county  to  foreclose 
a  mortgage  on  certain  property  In  the  city  of 
Topeka,  the  plaintiflT  In  error,  T.  B.  Barnes, 
and  the  defendant  in  error,  8.  M.  Crockett, 
were  made  parties  defendant  On  a  cross  pe- 
tition filed  therein,  Crockett  sought  to  fore- 
close, aa  a  mortgage,  a  deed  of  conveyance 
executed  by  Barnes  to  him,  on  property  In- 
cluded In  the  plaintiff's  mortgage,  alleging 
that  said  deed  was  executed  as  and  for  a 
mortgage,  to  secure  the  payment  of  a  certain 
Indebtedness  by  Barnes  to  Crockett  Upon 
the  trial  of  the  case,  it  was  admitted  that,  at 
the  time  said  deed  was  executed,  Barnes  was 
Indebted  In  the  sum  alleged,  and  that  It  was 
the  Intention  of  said  parties  to  secure  the  same 
by  said  conveyance.     But  on   the  port   of 


Barnes  It  was  claimed  that.  If  mieb  Indebted- 
ness was  not  paid  within  a  year,  said  deed 
was  to  be  held  and  taken  as  an  absolute  and 
unconditional  conveyance  to  Crockett  The 
main  question  for  the  determination  of  the 
court  was  whether  the  deed  was  intended  by 
the  parties  to  have  only  the  effect  of  a  mort- 
gage, and  whether  It  should  be  foreclosed  as 
such.  The  case  was  tried  by  the  court,  with- 
out a  Jury,  and  general  finding  made  in  favor 
of  the  defendant  In  error.  A  further  finding 
of  the  conrt,  as  it  appears  in  the  Journal  en- 
try, is  as  follows:  "The  court  does  further 
find  that  the  deed  set  out  In  the  answer  of  the 
defendant  S.  M.  Crockett  was  given  as  and 
for  security  of  an  existing  indebtedness  of 
$516,  due  from  the  defendant  T.  B.  Barnes  to 
the  defendant  S.  M.  Crockett  and  that  there 
Is  now  due  from  the  defendant  T.  B.  Barnes 
to  the  defendant  S.  M.  Crockett  the  sum  of 
$608,  and  that  said  amount  is  a  lien  on  said 
premises,  subject  to  the  lien  of  the  plaintiff 
herein."  On  such  finding,  a  personal  money 
Judgment  was  rendered  against  Barnes,  in 
favor  of  Crockett,  and  the  premises  ordered 
to  be  sold  for  the  satisfaction  thereof.  The 
plaintiff  in  error  assigns  error  upon  such  find- 
ing and  judgment 

It  Is  well  established  that  a  deed  absolute 
upon  Its  face  may  be  shown  to  have  been  In- 
tended as  a  mortgage  for  the  security  of  a 
debt;  and  when  It  appears  by  direct  evidence, 
or  from  the  facts  and  circumstances  of  the 
transaction,  that  such  was  the  mutual  under- 
standing and  agreement  of  the  parties,  the 
court  will  give  to  such  instrument  the  effect 
Intended.  McNamara  v.  Culver,  22  Kan.  661; 
Bennett  v.  Wolverton,  24  Kan.  284;  McDon- 
ald T.  Kellogg,  30  Kan.  170,  2  Pac.  507;  Reed- 
er  r.  Gorsuch,  55  Kan.  553^  40  Pac.  897.  The 
case  was  tried  In  the  court  below  upon  oral 
and  other  evidence,  which  was  to  some  extent 
conflicting.  The  main  facts  upon  which  the 
evidence  turned  were,  however,  Indlspnted; 
It  being  admitted  by  the  plaintiff  in  error  (the 
grantor)  that  the  deed  was  executed.  In  the 
first  instance,  for  the  purpose  of  security  only. 
The  principal  controversy  at  the  trial  was  as 
to  the  understanding  and  agreement  of  the 
parties  with  reference  to  the  effect  which 
should  be  given  to  the  deed  at  the  expiration 
of  a  year.  The  complaint  now  made  is  tbat 
the  trial  court  erred  in  Its  conclusions  from 
the  evidence.  We  think  there  was  sufficient 
competent  evidence  to  sustain  the  decision, 
and,  under  the  established  rule  of  this  court, 
the  Judgment  of  a  trial  court  will  not,  under 
such  circumstances,  be  disturbed.  The  Judg- 
ment will  be  affirmed.  All  the  Judges  con- 
curring. 


(i  Kan.  A.  774) 
IlARKIN,  Sheriff,  et  aL  v.  LANE  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment B.  D.    Dec.  3,  189tl.) 
Appeal — Dbatb  or  Partt— Dishissal. 
Where  a  necessary  party  to  a  proceeding  in 
error,  and  one  whose  rights  would  be  aUccted  by 
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a  rereml  of  the  judgment,  dies  after  the  peti- 
tion In  error  Is  filed,  and  the  action  Is  not  re- 
fived,  the  petition  in  error  must  be  dismissed  for 
the  want  of  proper  and  necessary  parties. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Baton,  Judge. 

Action  by  John  H.  Lane  and  Henry  L. 
<Vhitalser  against  M.  E.  Larkin,  sheriff,  and 
otherB.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Dismissed, 

B.  P.  Hudson  and  A.  H.  Horton,  for  plaln- 
tlfTs  In  error.  W.  W.  &  W.  P.  Guthrie,  for 
defendants  in  error. 

GARVER,  J.  At  the  threshold  of  this  case 
we  are  met  by  a  motion,  filed  by  the  defend- 
ants in  error,  to  dismiss  the  cose  for  v^t  of 
proper  parties.  It  is  claimed  that,  a::'.iuugh 
all  necessary  persons  were  made  parties  when 
the  petition  in  error  was  filed,  yet,  since  that 
time,  one  of  the  plaintiffs  in  error  has  died, 
and  the  action  has  not  been  revived  as  to 
him.    The  record  shows  that  on  February  24, 

1892,  one  Sarah  E.  Nelson  obtained  a  Judg- 
ment in  the  district  court  of  Atchison  county, 
for  $1,170.28,  against  Prank  Royce,  Jesse  0. 
Crall,  John  Taylor,  John  M.  Lane,  and  Henry 
L.  Whitaker.  The  present  action  was  com- 
menced in  said  court  by  said  John  M.  Lane 
and  Henry  L.  Whitaker  against  M.  E.  Lar- 
kin, as  sheriff,  John  Taylor,  Jesse  C.  Grail, 
Frank  Royce,  Sallle  H.  RIgg,  and  Thomas  J. 
Rlgg,  to  enjoin  the  collection  of  said  Judg- 
ment by  execution,  as  against  said  John  M. 
Lane  and  Henry  L.  Whitaker.  The  petition 
alleged  that  said  Judgment  had  been  fully  paid 
and  satisfied  by  said  John  Taylor  on  or  about 
March  23,  1892;  that  said  Taylor  had  there- 
tofore, to  wit,  on  July  14,  1S91.  obligated  him- 
self, together  with  said  Jesse  O.  Crall  and 
Frank  Royce,  to  pay  and  discharge  the  debt 
for  which  said  Judgment  was  rendered,  and 
to  save  said  John  M.  Lane  and  Henry  L. 
Whitaker  harmless  therefrom;  and  that  said 
Taylor,  through  and  by  a  pretended  assign- 
ment of  said  Judgment  to  Sallie  H.  Rlgg,  was 
attempting  to  enforce  collection  of  the  same 
against  the  property  of  said  Lane  and  Whita- 
ker in  fraud  of  their  rights.  A  trial  had  on 
the  Issues  Joined  In  said  action  resulted  in  a 
finding  and  Judgment  In  favor  of  the  plain- 
tiffs. Lane  and  Whitaker.  The  court  found 
that  said  Judgment  and  costs  were  paid,  on 
March  23,  1892,  by  said  John  Taylor,  and  or- 
dered and  directed  that  the  same  be  satisfied 
and  released  of  record  as  against  said  Lane 
and  Whitaker.  To  reverse  said  Judgment  the 
defendants  in  the  court  below,  as  plaintiffs  In 
error,  filed  their  petition  in  error  January  30, 

1893.  It  is  admitted  that  Jesse  C.  Crall  died 
April  28,  189i,  and  that  letters  of  administra- 
tion on  bis  estate  were  issued  .by  the  probate 
court  of  Atchison  county,  August  31,  1894, 
to  Graham  CralL  It  also  appears  that  this 
proceeding  in  error  has  not  been  revived  as  to 
said  deceased  plaintiff  in  error.  On  these 
facts,  we  think  the  motion  to  dismiss  must  be 


sustained.  Jesse  G.  Grail  was  a  necessaij 
party  to  the  proceeding  in  error.  His  deatb, 
without  an  order  of  revivor  having  been  ap- 
plied for  or  made  in  this  court,  leaves  the  case 
in  the  same  condition  it  would  be  In  bad  he 
In  the  first  place  not  been  made  a  party  there- 
to. It  is  evident  that  there  can  be  no  reversal 
or  modification  of  the  Judgment  complained 
of,  without  In  some  manner  affecting  each  one 
of  those  against  whom  the  Nelson  Judgment 
was  rendered.  As  between  them,  there  exist- 
ed certain  rights  for  contribution,  growing  out 
of  their  Joint  liability.  The  decision  com- 
plained of  very  materially  affected  such 
rights,  and  a  reversal  could  not  be  had  with- 
out a  necessary  and  material  change  of  the 
rights  of  the  parties  as  they  were  determined 
by  the  lower  court.  Under  the  well-settied 
practice  in  this  state,  this  defect  of  parties 
prevents  a  review  of  the  Judgment  Paving 
Co.  V.  Botshford,  60  Kan.  331,  31  Pac.  1106; 
Mortgage  Co.  v.  Lowe,  63  Kan.  39,  35  Pac. 
829;  Central  Kansas  Loan  &  In  v.  Go.  v.  Chi- 
cago Lumber  Co.,  53  Kan..  677,  87  Pac.  132; 
Norton  V.  Wood,  56  Kan.  559,  40  Pac.  911. 
For  these  reasons,  the  motion  to  dismiss  moat 
be  sustained.    All  the  Judges  concurring. 


(4  Kan.  A.  780) 
STATE  V.  BLUNK. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec.  3,  1896.) 
Criminal  Law — Appbai. — Record — ^Iixboai.  Bali 
ov  Liquors. 

1.  Instructions  giiren  by  the  trial  court  In  a 
criminal  case  only  become  a  part  of  the  record 
by  being  incorporated  in  the  bill  of  exceptions, 
and  when  not  so  incorporated  this  conrt  is  not  at 
libAty  to  consider  them. 

2.  The  testimony  in  this  case  examined,  and 
held  sufGdent  to  sustain  the  verdict 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte  cotm- 
ty;  H.  L.  Alden,  Judge. 

Charles  Blunk  was  convicted  of  an  Ul^al 
sale  of  Intoxicating  liquor,  and  appeals.  Af- 
firmed. 

S.  C.  Miller,  for  appellant  Henry  M.  Mc- 
Grew,  for  the  State. 

GILKBSON,  P.  J.  The  Information  in 
this  case  ctiarged  the  defendant  in  tbree 
counts,  with  the  unlawful  sale  of  intoxicating 
liquors,  which  Is  verified  by  O.  O.  Hedrick: 
and  it  Is  admitted  by  the  defendant  that  the 
second  count  charged  the  sale  of  Intoxicating 
liquors  to  one  August  Leutzow  on  July  20, 
1895;  and  this  is  also  the  theory  upon  which 
the  court  tried  the  case.  The  "jury  render- 
ed a  verdict  of  guilty,  as  follows:  "We, 
the  Jury,  find  the  defendant,  Charles  Blunk, 
guilty  upon  the  second  count  of  the  lnform» 
tlon,  and  we  find  him  not  guilty  as  to  the  first 
third  counts  of  the  Information."  He  was 
thereu|>on  sentenced  by  court  to  be  Impris- 
oned in  the  county  Jail,  for  the  period  of  30 
days,  and  to  pay  a  fine  of  $100  and  the  costs 
of  this  prosecution.    From   this  oe  appeals, 
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anA  brings  the  case  here  for  review,  alleging, 
as  error,  that  the  verdict  is  not  supported  by 
the  evidence,  or  by  any  evidence,  and  that, 
as  this  'information  was  verified  by  C.  O. 
Hedrleit,  a  private  citizen,  and  not  the  county 
attorney,  the  defendant  could  not  be  convict- 
ed of  any  offense  except  sucb  as  the  prosecut- 
ing witness  had  notice  or  knowledge  of.  It 
Is  also  contended  that,  at  the  trial,  the  state 
elected  to  rely  for  a  conviction,  under  the 
second  count  of  the  Information,  upon  the 
sale  to  August  Leutzow  on  July  20,  1895. 

We  have  examined  the  record  in  this  case 
very  closely,  and  fall  to  And  where  the  state 
elected  upon  any  one  count  of  the  Information, 
or  was  required  so  to  do.  The  only  reference 
to  any  election  which  we  find  at  all  is  on 
page  5,  where  there  is  a  statement  of  some- 
thing that  appears  lUce  instructions,  as  fol- 
lows: "(7)  The  state  elects  to  rely  for  a 
conviction  on  the  various  counts  of  this  in- 
formation as  follows:  On  the  first  count,  for 
maintaining  an  unlawful  common  nuisance; 
on  the  second  count,  upon  the  sale  of  beer 
to  August  Leutzow  on  July  20,  1895;  on  the 
third  count,  the  sale  of  beer  to  G.  L.  Cook 

on  the  day  of  June,  1895,"— which,  If 

we  could  consider  at  all,  clearly  contradicts 
the  statement  of  appellant's  brief.  But,  such 
as  it  is,  it  is  not  included  in  the  bill  of  excep- 
tions, and  as  in  that  way  only  can  the  instruc- 
tions become  a  part  of  the  record,  we  are  not 
at  liberty  to  consider  it  State  v.  Smith,  38 
Kan.  104,  16  Pac.  254. 

As  to  the  sufficiency  of  the  testimony  and 
the  knowletlge  of  the  prosecuting  witness,  we 
have  carefully  and  closely  examined  this  rec- 
ord, and  the  contention  of  the  defendant  could 
not  be  sustained.  We  think  there  Is  ample 
testimony  In  this  case  to  sustain  the  verdict 
of  the  Jiiry  as  to  the  guilt  of  the  defendant 
under  the  count  upon  which  he  was  convict- 
ed, and  undoubted  testimony  as  to  not  only 
notice  but  knowledge  of  the  prosecuting  wit- 
ness as  to  this  sale;  and  these  questions,  hav- 
ing been  passed  upon  by  the  Jury,  whose 
verdict  has  the  approval  of  the  trial  court, 
are  no  longer  open  for  consideration.  The 
Judgment  in  this  case  will  therefore  be  af- 
firmed.   All  the  Judges  concurring. 


(5  Kan.  .\pp.  4C9) 

McKINIiBY-LANNING    LOAN    &    TRUST 

CO.  v.  BASSETT. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Dec.  4,  1890.) 

JODOMENT— Res    JtlDICATA— CoLLATEKAL    ATTACK 

— MOBTOAOEK— As-SDMPTIOX  BT   OrANTBB 

— KlOHTS   OF    MOKTQAOEE. 

1.  Where,  in  an  action  to  enjoin  the  sale  of 
real  estate  ortlored  sold  by  de<Tt>e  in  foreclosure, 
the  petition  filed  in  the  injunction  suit  shows  that 
the  court  had  jurisdiction  of  the  subject-matter 
niul  of  the  jjorsons,  and  that  the  decree  was  in 
accord  with  the  issues  in  the  case,  such  decree  is 
not  void;  and,  where  the  petition  further  shows 
that  the  other  questions  relied  upon  as  grounds 
for  the  injunction  were  fully  decided  by  the 
court  in  the  foreclosure  suit,  such  petition  does 


not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

2.  And,    if   such   decree   was   erroneous,    the 

Klaintiff  would  have  his  adequate  remedy  at 
iw,  to  reverse  it  by  proceedinRs  in  error;  and, 
failing  to  do  so,  the  decree  could  not  be  attack- 
ed collaterally,  or  in  a  separate  action. 

3.  A  mortKugee  is  not  compelled  to  take  a 
personal  judgment  against  nor  accept  the  grantee 
who  as.<mmes  its  mortgage;  he  can  stand  on  the 
mortgage  contract. 

(Syllabus  by  the  C«urt.) 

Error  from  district  court.  Rooks  county;  0. 
W.   Smith,   Judge. 

Action  by  Thomas  Bassett  against  the  Mc- 
Klnley-Lanning  Loan  &  Trust  Company  to 
enjoin  a  sale  of  land  under  a  decree  of  fore- 
closure. .  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

S.  N.  Hawkes,  for  plaintiff  In  error.  W.  B. 
Ham,  for  defendant  In  error. 

GILKESON,  P.  J.  In  1885,  A.  C.  Held 
borrowed  of  the  McKlnley-Lannlng  Loan  & 
Trust  Company  the  sum  of  ?750,  and  executed 
a  mortgage  on  the  S.  W.  %  of  section  3,  town- 
ship 9,  range  17,  which  he  owned,  and  was 
unincumbeiied.  At  the  same  time  and  as  a 
port  of  the  transaction,  George  Reid,  his  -son, 
gave  a  mortgage  on  the  N.  E.  ^^  of  section 
15,  township  9,  range  17,  which  he  owned. 
This  last  tract  of  land  was  at  the  time  incum- 
bered by  mortgage  for  the  sum  of  $500.  Both 
of  these  tracts  of  land  were  included  in  one 
instrument,  which  *as  signed  and  executed 
by  A.  C.  and  George  Reid  and  their  ^ives. 
The  note  given,  however,  was  only  signed  by 
A.  C.  Reid  and  Geoi-ge  Reid.  After  this  mort- 
gage was  executed,  A.  C.  Reid  died,  and  one 
Jonathan  Sarver,  who  was  a  weditor  of  his 
estate,  as  well  as  of  George  Reid,  purchased 
the  A.  C.  Reid  tract  of  land,  and  agreed  to  pay 
the  mortgage;  and,  some  time  afterwards, 
Thomas  Bas.sett,  the  defendant  in  error,  pur- 
chased the  George  Rcid  land,  and  assiuued 
the  $500  mortgage  which  was  (m  It  at  the 
time  It  was  pledged  to  the  plaintiff  hi  error; 
but  no  mention  was  made  of  the  mortgage  of 
this  tract  to  the  plaintiff  in  error.  The  mort- 
gage he  assumed  he  i)aid. 

In  1891  the  plaintiff  in  error  commenced 
his  action  in  the  district  court  of  Rooks  coun- 
ty, Kan.,  to  foreclose  the  first-mentioned  mort- 
gage, making  George  Reid,  Jonathan  Sarver, 
Thomas  Ba.ssctt,  and  10  others  defendants. 
Bassett  and  Sarver  appeared.  Bassett  filed 
answer  and  cross  petition,  as  follows:  "Said 
defendants,  Thomas  Bassett  and  wife,  for  an- 
swer to  plalntifFs  petition,  say:  They  deny 
each  and  every  material  allegation  and  aver- 
ment contained  in  said  petition."  Cross  peti- 
tion of  defendant  Thomas  Bassett:  "For 
cross  petition,  and  for  afilrmative  relief 
against  his  co-defendant  Jonaftian  Sarver,  and 
against  plaintiff,  said  defendant  says:  First. 
That  on  the  28th  day  of  April,  1887,  by  order 
and  under  authority  of  the  probate  court  of 
Rooks  county,  Kan.«as,  said  defendant  Sarver 
purcha.scd  the  S.  W.  %  Sec.  3,  Tp.  9,  R.  17,  de- 
scribed in  the  plaintiff's  petition,  at  the  agreed 
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price  of  $1,300,  a  part  of  which  price,  to  the 
extent  of  the  mortgage  of  plalntlfC,  with  all 
delinquent  Interest  on  said  mortgage  and  tho 
delinquent  taxes  on  the  S.  W.  %  Sec.  3,  Tp. 
9,  R.  17,  said  defendant  Jonathan  Sarver  as- 
sumed, promised,  and  agreed  to  pay;  that 
the  amount  so  assumed  and  agreed  to  be  paid 
by  said  defendant  Sarver,  by  reason  of  his 
assumption  of  said  mortgage  and  indebted- 
n^s,  was,  at  the  time  of  said  assumption 
by  said  Sarver,  about  $000;  that  the  owners 
of  said  land,  the  makers  of  said  deed,  and  the 
probate  court,  approving  said  sale,  entered 
into  said  contract  of  sale,  and  conveyed  said 
land  to  said  Sarver,  upon  his  express  agree- 
ment to  assume  and  pay  all  said  Indebtedness 
alleged  In  plaintiff's  petition;  and  said  Sarver 
accepted  said  deed  upon  the  express  agree- 
ment that  he  would  assume  and  pay  said  In- 
debtedness. Second.  Said  defendant  further 
says  that  Abraham  C.  Reid,  now  deceased, 
whose  name  pnpears  as  one  of  the  makers  of 
the  note  described  la  Exhibit  A  of  plaintiff's 
petition,  was,  at  the  time  of  executing  the 
note  and  mortgage  described  In  plaintiffs 
petition,  the  owner  In  fee  of  the  S.  W.  Vi 
Sec.  3,  Tp.  9,  R.  17,  and  defendant  Geo.  Reid 
was,  at  said  time,  the  owner,  in  fee,  of  the 
N.  W.  %  Sec.  15,  Tp.  9,  R.  17,  said  Rooks 
county;  that  said  loan  ^^as  negotiated  for 
and  with  said  Abraham  C.  Reid  as  principal; 
and  that  said  George  Reid  was  surety  only, 
and  received  no  part  of  or  benefit  from  said 
loan  described  In  plaintiff's  petition,  and  that 
the  real  estate  of  the  said  George  Reid  was  In- 
cluded in  said  mortgage,-  as  collateral  and  addi- 
tional security  to  said  security  so  given  by  said 
principal,  Abraham  C.  Reid,  now  deceased; 
that  said  defendant  Sarver  knew  at  the  time 
he  purchased  said  S.  "W.  %  See.  3,  Tp.  9,  R. 
17,  that  the  same  was.  In  law  and  in  fact, 
the  principal  security  for  the  Indebtedness 
of  the  plaintiff,  and  knew  that  said  Geo.  Reid 
was  surety  on  said  note,  and  that  said  N.  W. 
14  Sec.  15.  Tp.  9,  R.  17,  was  the  Individual 
property  of  said  Geo.  Reid.  Third.  Said  de- 
fendant says  that  he  Is  the  owner  In  fee  of  the 
N.  W.  %  of  Sec.  15,  Tp.  9,  R.  17,  said  Rooks 
county,  being  part  of  the  land  described  in 
■  plaintiff's  petition,  by  purchase  and  deed  from 
said  Geo.  Reid  and  Nettle  Reid,  defendants, 
on  September  14,  1887;  that,  before  and  at 
the  time  of  said  purchase  of  said  last-de- 
scribed land  by  this  defendant,  said  defend- 
ant Sarver  stated  to  this  defendant  that  he 
(said  Sarver)  bad  assumed  and  agreed  to  pay 
the  Indebtedness  described  in  plaintiff's  pe- 
tition, and  tluit,  by  reason  of  said  statements 
and  agreements  of  said  Sarver,  this  defend- 
ant was  Induced  to,  and  did,  purchase  said 
N.  W.  V4,  Sec.  15,  Tp.  9,  R.  17,  and  did  pay  to 
the  owner  thereof  the  full  value  of  said  land. 
This  defendant  therefore  prays  that  if  judg- 
ment is  by  the  court  rendered  in  favor  of 
plaintiff  for  any  sum,  that  the  land  of  said 
defendant  Sarver,  to  wit,  the  S.  W.  %  of  Sec. 
3,  Tp.  9,  R.  17,  tte  decreed  the  primary  fund, 
which  shall  be  first  exhausted  to  satisfy  such 


Judgment;  and  that  the  land  of  this  defend- 
ant, td  wit,  the  N.  W.  V*  Sec.  15,  Tp.  9,  R. 
17,  be  ordered  not  to  be  sold  until  s^id  prin- 
cipal fund  is  first  exliausted;  and  that  U  this 
defendant  is  compelled  to  pay  any  sum  to  pro- 
tect his  said  land  from  sale  to  satisfy  any 
Judgment  obtained  by  plaintiff,  that  the  de- 
fendant have  judgment  against  bis  co-defend- 
ant Jonathan  Sarver  for  any  sum  so  paid, 
together  with  all  costs;  and  for  sucb  further 
relief  as  this  defendant  is  entitled  to  obtain." 

Upon  the  trial  of  the  foreclosure  action,  the 
trust  company  dismissed  as  to  Sarver,  an  I 
waived  their  right  ta  a  personal  judgment 
against  him.  The  court  made  findings  of 
fact  and  conclusions  of  law,  as  follows: 

"Findings  of  fact:  First.  That  on  the  1st 
day  of  July,  1885,  Abraham  C.  Keid  and 
Geo.  Reid  executed  and  delivered  to  Thomas 
Frahm,  as  mortgagee,  their  certain  mortgage 
bond  for  $750,  due  in  six  years,  wltb  interest 
at  12  per  cent  after  maturity,  said  bond  l>eing 
executed  for  money  borrowed  by  said  Abia- 
Itam  C.  Reid  from  said  payee.  Second.  Ttiat 
to  secure  the  payment  of  said  bond  and  inter- 
est, and  upon  the  same  day,  there  were  ex- 
ecuted and  delivered  a  certain  mortgage  sign- 
ed by  said  Abraham  C.  Reid  and  Mariah. 
Reid,  his  wife,  and  George  C.  Reid  and  Nettie 
Reid,  his  wife;  that  said  mortgage  coveted 
the  S.  W.  %  of  Sec.  3,  and  the  N.  W.  ^,  of 
Sec.  15,  all  in  township  9,  of  range  17  west, 
in  Roolm  county,  Kansas.  Third.  That  the 
S.  W.  %  of  section  3,  above  described,  w^as 
the  property  of  said  Abraham  C.  Reid;  that 
ithe  N.  W.  %  of  Sec.  15  was  the  property  of 
George  Reid.  Fourth.  That  said  George  Re'd 
signed  said  note  or  coupon  bond  as  surety  for 
said  Abraham  C.  Reid,  who  was  his  father, 
he  receiving  none  of  the  money  borrowed,  and 
that  said  mortgage  executed  by  George  Re!d 
and  wife  was  executed  as  coUaiteral  secnrity. 
and  was  executed  by  said  Geo.  Reid,  as  sure- 
ty of  his  father's  debt;  that  prior  to  April. 
1887,  said  Abraham  C.  Reid  died,  lea\in|f 
adult  and  minor  heirs,  and  Maria  Reid,  his 
widow;  that,  at  the  time  of  his  death,  he 
was  indebted  to  one  Jonathan  Sarver  in  the 
sum  of  about  $60;  that  some  time  in  ApriL 
or  prior  thereto,  of  that  year,  said  Jonailian 
Sarver  entered  into  an  arrangement  with 
Maria  Reid,  the  widow,  and  the  said  Geo.  Reid 
and  other  heirs,  whereby  he  agreed  to  pnr- 
chase  said  quarter  section  of  land,  being  tlie 
S.  W.  %  of  Sec.  three  (3),  township  nine  (9». 
range  seventeen  (17),  as  above  described,  for 
a  consideration  of  about  $1,300,  which  con.-^M- 
eration  consisted  of  the  $60,  alwve  described, 
as  owing  from  Abraham  C.  Reid  to  said  Car- 
ver, and  certain  amounts  of  money  owing  by 
said  George  Reid  to  said  Sarver  and  Cliarles 
Reid  and  other  adult  heirs  of  Abraham  C 
Reid,  amounting  in  all  to  something  like  S4<'k\ 
and  also  assuming  the  payment  of  said  $T» 
mort:gage,  with  accrued  interest,  amounting,  at 
that  time,  to  about  $200.  Sixth.  The  court 
further  finds  that  after  said  purchase  by 
Sarver,  and  on  the  14tU  day  of  Septemb?r. 
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.887,  oae  Bassett,  one  of  the  defendants  in 
I  Ills  case,  purchased  of  said  Geo.  Reid  his 
quarter  section  of  land,  being  the  N.  W.  >4  of 
Sec.  15,  township  9,  range  17,  as  above  de- 
scribed; that  upon  said  land  there  v/aa  a 
first  mortgage  of  $500  at  the  time  of  the  pur- 
chase of  the  same  by  said  Bassett,  and  also 
the  $750  mortgage  above  described,  being  a 
subsequent  mortgage;  that  the  deed  which 
Bassett  took  from  Held  was  a  warranty  deed, 
and  excepted  only  the  $500  mortgage  above 
described,  and  made  no  reference  to  the  $750 
mortgage.  Seventh.  That  In  the  foreclosure 
of  this  case,  and  when  the  case  was  called  for 
trial,  in  open  court,  the  plalntlfT,  through  Its 
attorneys,  waived  the  right  for  a  personal 
Judgment  against  said  Jonathan  Sarver  in  this 
case;  that  thereupon  the  defendant  Thomas 
Bassett  asked  that  question  of  the  assumption 
of  said  mortgage  debt  by  Jonathan  Sarver  be 
determined,  and  that  if  said  assumption  was 
found  to  have  been  made  at  the  time  of  the 
purchase  of  said  land,  that  this  court  render 
a  personal  Judgment  In  this  case  against  the 
said  Jonathan  Sarver  for  any  deficiency  that 
may  exist  after  the  sale  of  the  S.  W.  ^  of 
section  3,  above  described. 

"Conclusions  of  law:  The  court  finds  in 
this  case  that  the  plaintiff  is  entitled  to  a 
Judgment  in  foreclosure  against  the  defend- 
ants Reid,  in  the  sum  of  $019,  with  interest 
at  12  per  cent  and  costs  of  suit;  that  the 
mortgage  executed  to  secure  the  debt  above 
described  did  not  contain  any  clause  waiving 
appraisement  of  the  real  estate;  therefore, 
that  sale  shall  be  made,  with  appraisement, 
upon  demand.  Second.  The  court  further 
finds,  as  a  matter 'of  law,  that  in  this  case 
equity  would  require  ttiat  the  S.  W.  %  of 
Sec.  3,  being  the  land  owned  by  the  prliKlpal 
debtor  in  this  case,  Abraham  C.  Keid,  be  first 
sold  to  satisfy  said  Judgment.  Third.  The 
court  further  finds,  as  a  matter  of  law,  that 
the  defendant  Bassett,  not  being  In  privity 
•  with  the  defendant  Geo.  C.  Reid  in  this  cun- 
troct,  is  not  in  a  position  to  ask  tlint  a  per- 
sonal Judgment  be  rendered  against  Jonathan 
Sarver  in  this  action.  The  only  parties  who 
could  ask  that  such  Judgment  be  rendered  not 
asking  for  such  Judgment  in  this  action,  the 
only  Judgment  which  can  be  rendered  against 
Sarver  Is  a  Judgment  in  foreclosure.  The 
court  further  finds  that,  upon  the  sale  of  said 
S.  W.  %  of  section  3,  if  the  same  shall  be  In- 
sufllcleot  to  satisfy  the  Judgment  of  the  plaln- 
tlfT herein,  and  cost,  then  tliat  the  N.  W.  \i 
of  section  15  In  said  township  be  sold  to  sat- 
isfy said  Judgment  or  any  deficiency.  It  is 
therefore  by  the  court  ordered  and  decreed 
that  the  plaintiff  have  and  recover  of  anl 
from  the  defendants  Reid  and  Reid,  as  a 
Judgment  Ih  foreclosure,  only  $949,  with  in- 
terest at  12  per  cent,  and  costs,  which  Judg- 
ment is  decreed  to  be  a  lien  against  the  land 
above  described,  being  the  S.  W.  %  of  sec- 
Hon  3,  and  the  N.  W.  %  of  section  15,  of  town- 
ship 9,  .of  range  17  west  of  the  6th  principal 
meridian;  and  that  said  S.  W.  ^  of  section 


3  be  first  sold,  with  appraisement,  to  satisfy 
said  Judgment  and  costs,  and,  if  the  same 
shall  be  insufiScient  to  satisfy  the  said  Judg- 
ment and  all  costs,  then  that  the  N.  W.  ^  of 
section  15  In  said  township  be  sold  to  satisfy 
any  deficiency  remaining  unpaid;  and  that  all 
the  defendants  be  barred  and  foreclosed  of 
any  interest  in  the  land  after  the  sale  thereof. 
And  thereupon  defendant  Bassett  presented 
to  the  court  his  motion  asking  thait  the  court 
find,  as  a  further  conclusion  of  law,  that  the 
plaintiff,  having  a  right  to  a  personal  Judg- 
ment against  defendant  Sarver,  and  having 
knowledge  of  the  claims  and  rights  of  the 
defendant  Bassett,  is  not  entitled  to  a  lien  ou 
the  N.  W.  %  15—9—17  for  any  deficit  after  sale 
of  the  S.  W.  Vi  3— JV-17;  and  said  motion, 
after  due  hearing  and  arguments  of  counsel, 
was  and  is  by  the  court  overruled  and  re- 
fused. 

"Approved    Jany.    11th,    1894.      Chas.    W. 
Smith,  Judge." 

After  the  Judgment  in  the  foreclosure  ac- 
tion, the  trust  company  applied  for  a  receiver, 
and  one  was  appointed  on  July  12, 1892;  and 
afterwards  defendant  Sarver  filed  his  mo- 
tion asking  that  the  receiver  be  discharged, 
which  was  on  the  4tb  day  of  August,  1S92, 
sustained,  and  the  receiver  discharged,  the 
court  holding  that  the  order  of  appointment 
was  imprudently,  erroneously,  and  wrong- 
fully made.  No  property  of  any  kind  came 
Into  the  hands  of  the  receiver,  but  It  appears 
that  on  the  land  of  A.  C.  Reid,  there  had 
been  some  wheat  grown,  which  was  turned 
over  to  M.  C.  RevlUe  under  his  claim  of  own- 
ership. Under  the  Judgment  In  the  foreclo- 
sure action,  the  land  of  A.  C.  Beld,  viz.  S.  W. 
^  section  3,  township  9,  range  17,  was  sold, 
and,  there  being  a  deficiency,  an  order  of 
sole  was  Issued  against  the  land  of  George 
Reid  (uott'  owned  by  dofcunaut  Ba.ssett),  viz. 
N.  W.  %  section  15,  township  9,  range  17.  To 
I  enjoin  the  sale  of  this  laud,  this  action  was 
I  commenced,  and  the  following  petition  was 
i  file<l:  '-Plaintiff  siiys:  That  on  July  15,  1891, 
■  defendant  first  heroin  named  did,  as  plaintiff, 
file  Its  petition  In  this  court,  among  other 
things  alleging  that  one  Jonnthan  Sarver  as- 
sumed and  agreed  to  -pay  the  debt  which 
said  plaintiff  In  said  action  sought  by  that 
action  to  collect,  and  alleging  that  said  as- 
sumption of  said  debt  was  )n  part  payment 
of  S.  W.  Vi  section  3—9—17,  Rooks  county, 
Kansas.  Said  plaintiff  in  that  action  prayed 
Judgment  in  foreclosure  of  said  land,  and  per- 
sonal Judgment  against  said  Sarver,  for  any 
balance  found  to  be  due  after  sale  of  said 
premises.  That  afterwards,  on  January  4, 
1892,  defendant  Sarver  filed  his  answer  to 
plaintiff's  petition-  in  that  action,  denying  the 
assumption  by  him  of  that  Indebtedness-. 
That  this  plaintiff,  on  November  25,  1891, 
filed  his  answer  and  cross  petition  to  plain- 
tiff's petition,  among  other  things  alleging 
the  assumption  of  said  debt  by  defondnnt 
Sarver,  a^d  praying  that  said  Sarver  be  ad- 
Judged  to  be  principal  for  said  debt,  and 
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this  defendant  surety  only,  and  that  the 
property  of  the  said  Sarver  be  first  exhaust- 
ed, before  resort  should  be  had  to  the  prop- 
erty of  this  defendant  described  in  plain- 
tiff's petition  to  satisfy  its  debt.  That  on 
JanuaiT  -i,  18^2,  said  Sarver  filed  his  reply 
to  defendant's  answer  and  cross  petition,  de- 
nying his  liability,  as  alleged  in  this  plaintiff's 
answer  to  said  petition.  That  on  the  trial  of 
said  action,  and  while  said  Sarver  was  pres- 
ent by  his  attorney,  and  over  the  objections 
and  exceptions  of  this  plaintiff,  defendant 
first  named  herein  waived,  in  open  court,  its 
claims  for  personal  judgment  against  defend- 
ant Sarver,  and  dismissed  said  action  as  to 
him.  That  afterwards,  upon  the  evidence  in- 
troduced in  said  cause,  this  court  found  that 
tlie  allegations  of  said  plaiutiiT's  petition  and 
of  this  plaintiff's  (the  defendants)  answer  of 
assumption  of  said  debt  of  said  plaintiff  were 
true,  and  further  found  that  one  George 
Reid,  of  whom  this  plaintiff  purchased  real 
estate  hereinafter  described,  was  surety  only 
for  the  payment  of  said  plaintiff's  debt,  and 
that  this  plaintiff  was  the  owner  of  the  land 
mortgaged  by  the  said  George  Reid  to  said 
plaintiff,  but  ordered  that  the  property  of  this 
plaintiff  be  sold  before  first  exhausting  the 
property  of  said  principal  to  pay  said  debt. 
Plaintiff  makes  each  and  every  pleading  and 
file  in  said  cause  heretofore  referred  to  a 
part  hereof.  Plaintiff  further  says  that  the 
waiver  of  claim  for  judgment  against  the 
principal  for  said  debt,  without  the  consent 
of  this  plaintiff  surety  was  a  full  and  com- 
plete release  of  this  plaintiff's  property  from 
any  lien  for  payment  of  plaintiff's  debt;  and, 
therefore,  that  the  order,  decision,  and  decree 
of  this  court  that  this  plaintiff's  property 
should  be  sold  to  satisfy  said  plaintiff's  judg- 
ment was  contrary  to  law,  and  therefore  of 
no  effect.  This  plaintiff  says  that  in  no 
event,  under  the  findings  of  this  court,  could 
this  plaintiff's  proj)erty  i)e  taken  to  satisfy  the 
defendant  corporation's  claim  imtil  the  prop- 
erty of  the  said  Sarver  within  the  jurisdic- 
tion of  this  court  is  first  exhausted,  and  that 
said  Sarver  has  property  \\ithin  the  jurisilic- 
tlon  of  this  court  of  many  times  the  value  of 
defendant's  judgment.  This  plaintiff  says 
that  the  order  and  decree  of  this  court  ad- 
judging that  this  plaintiff's  property  describ- 
tKl  in  defendant  corporation's  petition  should 
be  sold  before  the  property  of  said  principal 
debtor,  Sarver,  within  the  jurisdiction  of  this 
court,  had  been  exliausted,  was  absolutely 
void;  that  since  the  trial  of  said  cause,  and 
since  the  findings  of  fact  and  conclusions  of 
law  made  by  this  court  in  said  cause  above 
referred  to,  said  defendant  corporation  re- 
leased a  portion  of  the  property  of  the  princi- 
pal debtor,  Sarver,  which  was  covered  by  the 
lien  of  plaintiff,  sought  to  be  foreclosed  In 
•said  action,  and  of  sufHcient  value  to  have 
fully  satisfied  the  remainder  of  the  defend- 
ant's claim,  wlikrh  release  and  discliarge  of 
said  lien  was  done  over  the  objections  and  ex- 
ceptions of  this  defendant;   that  thereby  the 


plaintiff  waived  and  released  its  claim  upon 
this  plaintiff  for  any  amount  in  satisfaction 
of  its  Judgment;  that  defendant  has  caused 
an  order  of  sale  to  issue  from  the  clerk  of 
this  court  to  the  sheriff  of  this  county,  com- 
manding said  sheriff  to  sell  the  N.  W.  ^i  See. 
15,  Tp.  9,  R.  17,  Rooks  county,  Kansas,  the 
property  of  this  defendant;  that  said  order 
of  sale  is  now  in  the  hands  of  said  sheriff, 
who  is  about  to  proceed  to  levy  upon  and  sell 
said  real  estate,  and  will  levy  ui>on  and  sell 
the  same  unless  restrained  by  tlie  order  of 
'  this  court,  all  of  which  acts  are  being  done 
I  in  violation  of  plaintitTs  rights  in  and  to  the 
I  real  estate  of  plaintiff  above  described.  This 
plaintiff  therefore  moves  the  court  to  vacate 
and  set  aside  that  part  of  the  judgment  ren- 
dered in  this  case  so  far  as  it  relates  to  the 
property  of  this  plaintiff,  and  to  order,  and 
adjudge  and  decree  that  the  property  of  this 
defendant,  to  wit,  the  N.  W.  Vt  of  Sec.  15. 
Tp.  9,  R.  17,  In  Rooks  county,  be  freed  from 
any  lien  of  defendant  corporation  for  a^y 
portion  of  its  debt,  and  that  said  defendant 
be  perpetually  restrained  from  selling  or  oth- 
erwise interfering  with  this  plaintiff  in  his 
use,  enjoyment  of  said  real  estate,  and  for 
such  otiier  relief  as  this  defendant  is  entitled 
to  receive  from  this  court  affecting  said  judg- 
ment and  said  real  estate,  and  that  defend- 
ant Shaw  be  ordered  to  return  said  order  of 
sale  to  the  clerk  of  this  court,  without  levy 
upon  or  sale  of  plalutifTs  property." 

The  plaintiff  in  error  contends  that  the  pe- 
tition does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  There  are  two 
grounds  for  injunction  alleged:  (1)  The  re- 
lease by  the  trust  company,  as  plaintiff  in 
tlie  foreclosure  action,  of  Its  right  to  a  per- 
sonal judgment  against  Jonathan  Sarver.  (2) 
The  release  of  a  portion  of  the  property  of 
said  Sarver,  after  judgment  in  forec'iosure. 
We  will  treat  them  in  their  order,  and  first  as 
to  the  relea.se  by  the  trust  company  of  its 
right  to  a  personal  judgment  against  Sarver. 
The  petition  shows  that  this  question  was 
fully  decided  in  the  foreclosure  suit.  That 
decree  was  not  void;  the  court  had  jurisdic- 
'  tion  of  the  subject-matter  and  of  the  persons: 
i  and  the  record  shows  that  It  was  in  accord 
with  the  issues  in  that  case.  Neither  was  it 
erroneous,  but.  If  it  was,  Bassett  would  have 
his  adequate  remedy  at  law  to  reverse  It  by 
proceedings  iiii  error;  and,  failing  to  do  that, 
the  decree  could  pot  be  attacked  collaterally 
or  in  a  separate  action.  The  McKlnley-Lan- 
nlng  Loan  &  Trust  Company  was  not  obliged 
to  take  a  personal  judgment  against  Sarver. 
The  mortgagee  is  not  compelled  to  accept 
the  grantee  who  assumes  its  mortgage.  He 
can  stand  on  tlie  mortgage  contract. 
"Where  the  purchaser  of  land  agrees  to  pay 
the  debt  of  his  grantors,  as  a  part  of  the 
purchase  price  thereof,  but  their  creditor 
does  not  accept  and  adopt  the  contract;  on 
the  contrary,  he  asks,  in  an  action  to  fore- 
close tiie  mortgage  on  the  land  sold,  a  per- 
sonal judgment  against  the  grantors,  and  a 
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decree  of  foreclosure  and  order  of  sale,  and 
Blmply  asks  that  any  rights  of  the  vendee 
may  be  adjudged  inferior  and' subject  to  his 
mortgage  lien,— held,  that  the  vendee  is  not 
the  debtor  of  the  owner  of  the  said  note  and 
mortgage."  Searing  v.  Benton,  41  Kan.  758, 
21  Pac.  800.  Nor  do  we  think  that  the  ques- 
tion of  principal  and  surety  was  involved  un- 
der the  issues  of  the  foreclosure  action,  or 
under  the  law,  so  far  as  plaintiff  In  error  was 
concerned.  Stove  Works  v.  Caswell,  48  Kan. 
680,  20  Pac.  1072. 

This  brings  us  to  the  other  alleged  ground 
for  the  Injunction,  viz.  the  release  of  a  i)or- 
tion  of  the  property  of  said  Sarver  after  judg- 
ment. The  petition  does  not  show  or  state 
that  said  property  was  any  part  of  the  land 
In  controversy  in  the  foreclosure  action,  or 
that  it  was  ordered  by  the  court  to  be  sold; 
and  the  evidence  in  this  case  shows  that  400 
bushels  of  wheat  were  raised  upon  the  A.  C. 
Reld  tract;  but  it  is  not  shown  that  Sarver 
owned  It,  nor  was  It  ever  in  the  possession 
of  the  trust  company  or  the  receiver.  We 
are  at  a  loss  to  understand,  then,  how  they 
could  release  that  which  they  never  had. 
M.  C.  Reville  owned  It.  They  might  have  liti- 
gated his  right  thereto,  but  were  not  eom- 
l>eUed  to  do  so,  and  that  the  company  had  the 
recelvec  discharged  Is  not  shown  by  the  rec- 
ord. On  the  contrary,  the  only  showing  on 
this  proposition  is  that  Sarver  had  the  re- 
ceiver discharged,  and  the  court  found,  as  Its 
reason  for  discharging  him,  that  "the  order 
appointing  him  was  imprudently,  erroneously, 
and  unlawfully  made." 

We  think  the  objection  of  the  defendants 
to  the  introduction  of  testimony  should  have 
been  sustained.  The  judgment  in  tills  case 
will  be  revereed,  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expressed. 


(4  Kan.   App.  731) 

HENDRICKSON  v.  HARVEY  et  al. 

(Court  of  Appeals  of  Kansas,  Nortliem  Depart- 
ment, E.  D.    Dec.  16,  1890.) 

Appeal  —  Scbstitction  of  Parties  —  Review  — 
Instkuctiojjs. 

1.  Where,  in  an  action  to  recover  the  contract 
price  of  1,000  bushels  of  com,  wliich  the  plain- 
tiff claimed  to  have  sold  to  the  defendants,,  the 
amoimt  sued  for  was  deposited  in  court,  and  a 
third  party  was  substitntod  as  defendant  in  lien 
of  the  persons  against  whom  the  action  was  insti- 
tuted, and  the  plaintiff  was  required  liy  the  court 
to  contest  with  such  third  party  their  respective 
rights  to  the  proceeds  of  such  sale,  and  a  judg- 
ment was  thereafter  rendered  that  of  the  snni  so 
deposited  in  court  a  certain  Hpecilic  i>orfion  should 
be  paid  to  sm-h  su))8tittited  defendant,  and  the 
plaintiff  thereufion  instituted  proceedings  in  er- 
ror to  this  court,  but  faile<I  to  malte  the  original 
defendants  parties  to  such  proceedings,  held,  that 
the  question  as  to  whether  the  trial  court  erred 
in  such  order  of  substitution  cannot  be  inquired 
into. 

2.  No  prejudicial  error  is  committed  by  the 
trial  court  in  refusing  to  give  to  the  jury  certain 
special  instructions,  asked  by  the  plaintiff,  where 


the  propositions  of  law  therein  correctly  stated 
have  already  been  covered  by  the  general  instruc- 
tions. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eiaton,  Judge. 

Action  by  George  -W.  Hendrlckson  .against 
A.  B.  Harvey  and  Webb  Allison,  partners 
under  the  firm  name  of  Harvey  &  Allison. 
Mrs.  Parks  was  made  defendant.  From  a 
judgment  for  plaintiff  against  the  former, 
and  ordering  a  portion  of  the  judgment  to  be. 
paid  to  Mrs.  Parks  and  the  balance  to  plain- 
tiff, plaintiff  brings  error.    Affirmed. 


H.  C.  Solomon,  for  plaintiff  in  error. 
D.  Webb,  for  defendants  in  error. 


W. 


CI-iARK,  J.  Mrs.  C.  G.  Parks  was  the 
owner  of  a  farm  In  Atohison  county,  and  in 
the  years  1888  and  1883  she  rented  the  same 
to  C.  C.  Phillips.  By  the  terms  of  the  lease, 
Phillips  agreed  to  pay  her  flOO  per  year  for 
the  grass  land,  and  three-fifths  of  all  the 
grain  raised  on  the  premises.  lu  the  year 
1889  PhlUips  farmed.  In  addition  to  this  land, 
several  other  tracts  belonging  to  different 
owners.  A  portion  of  the  corn  which  he 
raised  on  these  several  tracts  of  land  was 
by  him  commingled  with  corn  raised  by  him 
on  the  farm  belonging  to  Mrs.  Parks.  Being 
Indebted  to  one  George  Storch,  he  gave  him 
a  chattel  mortgage  on  all  of  thjs  corn.  He 
was  also  Indebted  to  one  G.  W.  Hendrlckson, 
and  to  the  firm  of  Harvey  &  Allison.  In 
the  months  of  January  and  February,  1890, 
he  delivered  to  Harvey  &  Allison  about  1,573 
bushels  of  corn,  and  had  remalniijg  upon 
the  Parks  farm  about  1,200  bushels,  a  por- 
tion of  which  had  been  raised  on  the  other 
tracts  of  land  above  mentioned.  Hendrlck- 
son claimed  that  1,000  bushels  of  the  corn 
which  Phillips  delivered  to  Harvey  &  Alli- 
son had  been  purchased  by  him  from  Phil- 
lips, and  sold  to  Harvey  &  Allison  at  an 
agreed  price  of  18>^  cents  per  bushel,  and 
he  accordingly  demanded  that  the  purchase 
price  thereof  be  paid  to  him.  At  that  time 
Phillips  had  not  settled  with  Mrs.  Parks 
for  any  portion  of  the  rent  for  the  year  1889, 
and  still  owed  her  the  stipulated  rent  for 
the  grass  land  for  the  year  1888,  and  she 
claimed  a  lieu  on  this  com,  and  demanded 
that  Harvey  &  Allison  pay  her  the  proceeds 
thereof,  which  they  refused  to  do.  She 
thereupon  commenced  two  separate  actions, 
in  justices'  courts,  against  Phillips,  in  March, 
1890,  and  recovered  judgments  therein,— one 
for  $100,  the  amount  due  for  the  rent  of 
the  grass  land  for  the  yfear  1888;  and  the 
other  for  $253.70,  the  amount  due  her  as  rent 
for  the  year  1889.  In  each  of  these  actions 
she  caused  an  attachment  to  issue,  which 
was  levied  on  the  1,200  bushels  of  corn  then 
on  her  farm.  In  addition  to  some  other  prop- 
erty belonging  to  Phillips,  and  also  caused 
a  garnishment  summons  to  be  served  on 
Harvey  &  Allison.  On  March  ISth  the  gar- 
nishees answered,  acknowledging  themselves 
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Indebted  to  Phillips  In  the  sum '  of  about 
1250.  This  amount  was  on  that  day  order- 
ed to  be  paid  Into  court  to  be  applied  upon 
these  judgments,  but  the  order  was  not  com- 
plied with.  After  the  levy  of  the  attach- 
ment, Storch  demanded  possession  of  the 
1,200  bushels  of  corn,'  which  was  covered 
by  his  mortgage,  and  a  compromise  was 
then  effected  between  Storch  and  Mrs.  Paries, 
whereby  the  latter  released  from  the  lien 
of  the  attachment  about  886  bushels. 

On  March  29,  1890,  Hendrickson  brought 
this  action  against  Harvey  &  Allison  to  re- 
cover the  contract  price  for  1,000  bushels 
of  corn  which  be  claimed  be  had  sold  to 
them.  Although  It  is  stated,  in  the  case- 
made,  that  all  the  pleadings  are  presex-ved 
tberedn,  it  is  apparent  from  the  record  that 
such  is  not  the  case.  The  record  does  not 
contain  an  answer  filed  by  Harvey  &  Alli- 
son, nor  recite  that  one  was  filed;  yet,  as 
Hendrickson  filed  what  he  denominated  a 
"reply  to  the  answer  of  Harvey  &  Allison," 
and  which  amounted  to  a  general  denial,  it 
is  probable  that  an  answer  was  filed.  And, 
as  the  record  contains  an  affidavit  made  by 
Harvey,  wherein  he  states  that  he  sei-ved  on 
Mrs.  Parks  a  certified  copy  of  a  certain 
order,  a  copy  of  which  was  attached  to  the 
affidavit,  and  which  purported  to  be  an  or- 
der of  tlie  court  making  Mrs.  Parks  a  party 
defendant,  ^nd  requiring  her,  within  10  days 
from  the  service  on  her  of  a  copy  thereof, 
to  appear  and  maintain,  or  relinquish,  her 
claim  to  the  |185  sued  for,  being  the  alleged 
contract  price  of  1,000  bushels  of  corn  which 
Hendrickson  claimed  to  have  sold  to  Harvey 
&  Allison;  and  as  the  order  recited  that  it 
was  made  on  the  application  of  the  defend- 
ants, and  the  court  required  Harvey  &  Alli- 
son to  "hold  said  sum  of  |185  in  readiness 
to  answer  to  and  comply  with  the  further 
orders  of  the  court  herein";  and  as  Mrs. 
Parks  filed  an  answer.  In  which  she  stated 
that  she  did  so  "by  order  of  the  court,"  and 
therein  denied  generally  the  allegations  of 
the  petition,  and  set  oat  in  detail  the  facts 
on  which  she  relied  to  entitle  her  to  recover 
the  amount  sued  for  by  Hendricksou,  to 
which  answer  the  plaintiff  replied  by  general 
denial,— we  think  It  Is  fair  to  assume  that 
Mrs.  Parka  was  substituted  as  defendant  in 
lieu  of  Harvey  &  Allison,  although  no  such 
order  appears  In  the  record,  cor  do  we  find 
therein  the  affidavit  which  is  prescribed  by 
section  43  of  the  Code  of  Civil  Procedure  as 
the  basis  of  such  proceeding.  After  the  evi- 
dence had  been  Introduced,  the  court  In- 
structed the  Jury  that  under  the  pleadings 
and  evidence,  the  plaiutifl  was  entitled  to  re- 
cover from  Harvey  &  'Allison  the  sum  of 
$196.22,  being  the  amount  sued  for,  with  in- 
terest thereon,  and  also  Instructed  the  Jury 
that,  If  they  found  certain  facts  to  exist, 
Mrs.  Parks  would  also  be  entitled  to  a  ver- 
dict against  Harvey  &  Allison  for  the 
amount  of  the  balance  due  on  the  judgment 
obtained  by  her  against  Phillips.     The  Jury 


returned  a  verdict  in  favor  of  the  plaintifft 
as   directed,   and   In   favor   of   Mrs.   Parks 
against  Harvey  &  Allison  for  $145.50.     Har- 
vey &  Allison  moved  for  a  new  trial,  and 
also  moved  for  Judgment  in  their  favor.    In 
their  motion  for  Judgment  they  recited  the 
various  proceedings  of  the  court  by  whidi 
Mrs.  Parks  bad  been  made  a  party  to  ttie 
action,  the  fact  that  the  court  had  directed 
them  to  hold  the  $185  sued  for  subject  to  its 
further  order,  and  alleged  that  tliey   were 
ready  to  pay  the  said  sum  of  money  as 
should  be  directed  by  the  court    Thereupon 
the  motion  for  a  new  trial  was  sustained, 
Harvey  &  Allison  were  directed  to  pay  the 
$185  into  court,  and  their  motion  for  Judg- 
ment was  overruled.    The  record  recites  that 
"on  February  8,   1892,   the  second   trial  of 
this  cause  was  had  and  begun,  when     •     *     • 
George  H.  Hendrickson  objected  to  the  trial 
of  this  case  on  the  order  heretofore  made 
by   the   court   relieving   Harvey    &    Allison 
from  their  liability  as  defendants  herein,  or 
excluding  them  in  this  case  from  tbeir  full 
liability  to  the  plaintiff  and  to   tbe   inter- 
pleader,  or  to  Mrs.  Parks,   who   had   been 
brought  into  this  case";    that   Mrs.    Parks 
also  interposed  a  similar  objection,  and  stat- 
ed that  she  had  no  dispute  with  Mr.  Hen- 
drickson, but  claimed  to  be  entitled   to  a 
Judgment  against  Harvey  &   Allison,    but 
should  the  court  hold  that  the  com  mention- 
ed in  plaintifiC's  petition  and  in  her  au»wcr 
was  in  dispute,  then  "she  desired  to  defend 
her  right  to  the  fund,  or  the  corn  in  this 
case."    These  objections  were  overruled,  and 
exceptions  were  dvily  saved.     Numerous  wit- 
nesses  were  examined,   special   findings  of 
fact  were  made,  and  a  general  verdict  re- 
turned in  favor  of  Mrs.  Parks  for  $145.40 
against  Harvey   &  Allison,  that    being   the 
amount  which  they  found  to  be  due  on  her 
Judgments  against  Phillips.     On  this  gonoral 
verdict  and  special  findings,  a  judgment  was 
rendered  that,  of  the  $185  deposited  in  court 
$145.40  should  be  paid  to  Mrs.  Parks,  and 
the  balance  to  Mr.  Hendrickson.     The  plain- 
tiff complains  of  the  Judgment  and  seeks  a 
reversal  thereof. 

The  first  contention  Is  that  the  court  erred 
in  substituting  Mrs.  Parks  as  defendant  in 
lieu  of  Harvey  &  Allison.  If  the  court  made 
such  order  of  substitution,  it  must  have  bt*n 
done  on  the  application  of  the  original  de- 
fendants. The  Judgment  thereafter  render- 
ed in  the  action  is  binding  upon  thexn,  and 
of  this  they  are  not  complaiuing-.  If  em>r 
was  committed  in  substituting  Mrs.  Parks 
as  defendant  this  court  cannot  correet  th-it 
error,  as  Harvey  &  Allison  are  not  made 
parties  to  this  proceeding.  They  evidently 
admitted  a  liability  In  favor  of  Mr.  Ueo- 
drickson,  or  of  Mrs.  Parks,  for  $185.  ttie 
proceeds  of  a  sale  of  1,000  bu.«!hel8  of  corn, 
which  had  been  delivered  to  them  by  Phil- 
lips. Hendrickson  claimed  the  rigbt  to  re- 
cover by  virtue  of  a  pretended  sale  by  him 
after  having  purchased  from  Phillips.    Mrs. 
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Parka  not  only  controverted  the  allegatton 
that  Hendrlckson  had  purchased  the  corn 
from  Phillips  and  sold  the  same  to  Earrey 
&  Allison,  but  she  contended  that  she  had 
a  landlord's  lien  on  the  corn,  and  also  that 
she  was  entitled  to  the  proceeds  of  the  sole 
by  virtue  of  the  garnishment  proceedings 
to  which  reference  has  heretofore  been  made. 
The  jury  resolved  the  question  in  dispute 
In  favor  of  Mrs.  Parlis.  There  was  evidence 
tending  to  show  that,  in  January,  1800,  Phil- 
lips contracted  with  Harvey  &  Allison  for 
the  sale  to  them  of  about  4,000  bushels  of 
corn  at  18%  cents  per  bushel,  and  that  after- 
wards this  contract  was  canceled,  and  oh 
the  same  day  three  new  contracts  were  ex- 
ecuted, evidencing  sales  of  corn  to  Harvey 
&  Allison,  as  follows:  By  Storch,  from  2,000 
to  2,500  bushels,. "tal£ en  under  chattel  mort- 
gage of  O.  C.  Phillips";  by  Hendriclison, 
1,000  bushels,  "to  be  delivered  by  C.  O.  Phil- 
lips under  contract  with  George  Hendrick- 
son";  and  by  Phillipq^  900  bushels,  "due  the 
said  Mrs.  0.  O.  Parks  for  rent,  which  1  au- 
thorize said  Harvey  &  Allison  to  pay  her  be- 
fore any  other  claim  out  of  said  corn  de- 
livered." '  There  can  be  no  question,  under 
the  evidence,  that  these  three  contracts  had 
reference  to  the  sale  of  the  same  corn  which 
Phillips  had,  in  January,  contracted  to  sell 
to  Harvey  &  Allison.  The  Jury  found  that 
it  was  the  agreement  and  understanding  be- 
tween Hendrlckson,  Phillips,  and  Harvey 
that  Mrs.  Parks  should  be  paid  out  of  the 
first  com  that  should  be  delivered.  This 
finding  is  supported  by  the  testimony  of 
Harvey. 

The  plaintiff  in  error  also  contends  that 
the  court  erred  in  its  general  Instructions  to 
the  Jury,  bat  the  record  does  not  show  that 
the  attention  of  the  court  was  called  to 
the  errors  of  which  complaint  is  made.  We 
do  not  think  any  prejudicial  error  was  com- 
mitted In  refusing  the  instructions  which 
were  asked  by  the  plaintiff  in  error.  The 
portions  thereof  which  correctly  stated  the 
law  applicable  to  the  case  are  embodied  In 
the  general  instructions.  The  special  find- 
ings of  the  Jury  which  are  material  to  the 
Issue,  when  considered  as  a  whole,  can  be 
m.ide  to  harmonise  with  each  other  and 
with  the  general  verdict  Being  unable  to 
discover  any  prejudicial  error  in  the  rulings 
of  the  court,  the  Judgment  will  be  afiirmed. 
All  the  Judges  concurring. 


U  Kan.  A.  TSZ) 

CITY   OF    KANSAS   CITT   t.   HESCHEB. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec.  S,  1806.) 
RscooNiiASCB  —  ViLiDiTT  — Violation  of  Ordi- 

NAKCB— UNITECESBART  PROVISIONS. 

1.  A  recognizance,  ezecnted  in  behalf  of  a  de- 
fends nt  upon  appeal  from  a  judgment  of  convic- 
tioD  for  Tiolatior  of  a  city  ordinance,  is  not  void 
becBtue  it  faila  to  state  the  particular  offense 
charged,  where  It  clearly  appenrs  that  the  defend- 
ant was  leeally  in  custody,  diarseU  with  a  pub- 


lic offense,  and  that  he  was  discharged  there- 
from by  reason  of  the  giving  of  the  recognizance, 
and  where  it  can  lie  ascertained  from  the  }ccog- 
nizance  that  the  suretiea  undertook  that  the  de- 
fendant should  appear  l>efore  the  proper  court 
for  trial  for  such  offense. 

2.  A  recognizance  given  by  a  defendant  in  a 
prosecution  for  violation  of  an  ordinance  of  • 
city  of  the  first  class  is  not  void  because  of  the 
fact  that  the  city  is  therein  named  as  recog- 
nizee. 

3.  Where  a  defendant,  charged  in  the  police 
court  of  a  city  of  the  first  t-luss  with  an  offense 
criminal  in  its  nature,  in  order  to  perfect  an  ap- 
peal from  a  judgment  of  conviction  therein  ren- 
dered against  him,  voluntnrily  executes  a  recog- 
nizance containing  conditions  prescribed  by  the 
statute,  which  ore  more  onerous  than  could,  un- 
der the  constitution,  be  required  of  him,  and  he 
Is  thereupon  discharged  from  custody,  and  the 
recocnizance  and  a  proper  transcript  of  the  pro- 
ceedings had  in  said  cause  are  duly  certified  to 
the  district  court,  held  error  to  dismiss  the  ap- 
peal, npon  the  application  of  the  city,  because  of 
the  superadded  conditions  of  the  recognizance. 

(Syllabus  by  the  (3onrt.) 

Appeal  from  district  court,  Wyandotte  coun- 
ty; H.   U  Alden,  Judge. 

Julius  Hescher  was  convicted  of  keeplns 
a  tippling  house,  and  appeals  to  the  district 
court..  From  an  order  dismissing  the  appeal, 
he  appeals.    Ueversed. 

McGrew,  Watson  &  Watson  and  John  A. 
Hale,  for  appellant.  T.  A  Pollock  and  K.  P. 
Snyder,  for  appellee. 

CLARK,  J.  This  Is  an  appeal  by  Julius 
Hescher  from  an  order  of  the  district  court 
of  Wyandotte  county  dismissing  his  appeal 
from  a  Judgment  rendered  against  him  in  the 
police  court  of  Kansas  City.  From  the  rec- 
ord filed  In  this  court,  it  appears  that  Hescher 
was  arrested  upon  complaint  of  J.  A.  Walsh, 
a  police  officer,  charged  with  a  violation  of 
section  No.  1  of  Ordinance  No.  775  of  the 
said  city  by  keeping  a  tippling  shop  In  said 
city,  at  No.  426  Minnesota  avenue;  that  said 
cause  was  duly  entered  upon  the  docket  of 
the  police  Judge,  at  page  183,  under  the  cap- 
tion, "The  City  of  Kansas  City  vs.  Juliua 
Hescher  (No.  9,558>";  that  on  September  S, 
1895,  the  defendant  waived  arraignment,  and 
pleaded  not  guilty;  that  thereafter,  and  on 
said  day,  a  trial  was  had,  at  which  the  said 
police  officer  was  sworn  and  testified  on  be- 
half of  the  plaintiff;  that  the  defendant  of- 
fered no  evidence;  that  Hescher  was  found 
guilty  as  charged,  and  fined  $50,  and  ordered 
to  stand  committed  to  the  jail  of  said  city  un- 
til said  fine  should  be  paid;  that  on  September 
lOtb  thereafter  he  tendered  a  recognlzapce, 
which  was  approved  and  filed  by  the  court, 
and  the  defendant  was  discharged  from  cus-. 
tody,  the  following  being  a  copy  of  said  r»- 
cognizance: 

"The  City  of  Kansas  City,  Plaintiff,  va. 
Julius  Hescher,  Defendant  No.  9,658.  Judg- 
ment before  P.  K.  Leland,  Police  Judge  ot 
the  City  of  Kansas  City,  Kansas.  Whereas, 
judgment  In  the  above-entitled  cause  was  o% 
the  3d  day  of  September,  1895,  rendered  by 
the  above-named  police  Judge  against  the  said 
for  1^  fine,  and  costs  of  suit,  taxed  at 
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no  dollars;  and  wbereas,  said  Julius  Hescher 
has  appealed  from  said  Judgment  to  the  dis- 
trict' court  of  Wyandotte  county,  Kansas: 
Now,  tlierefore,  we— Julius  Hescher,  as  prin- 
cipal, and ,  as  surety— jointly  and  sever- 
ally acknowledge  ourselves  to  owe  and  be  in- 
debted to  the  city  of  Kansas  City,  Kansas, 
in  the  sum  of  one  hundred  dollars,  to  be  levied 
of  onr  goods,  chattels,  and  tenements,  if  de- 
fault be  made  In  the  conditions  following,  to 
■wit:  The  condition  of  this  recognizance  is 
such  that  if  the  above-named  Julius  Hescher 
shall  personally  be  and  api)ear  before  the  dis- 
trict court  of  Wyandotte  county,  Kansas,  on 
the  first  day  of  the  term  thereof  next  to  be 
bolden  In  and  for  said  county,  to  answer  the 
complaint  in  said  cause  against  him.  If  the 
case  be  determined  against  him,  and  abide 
the  judgment  of  the  court,  and  not  dex>art  the 
court  without  leave,  then  this  recognizance 
shall  be  void;  otherwise  shall  be  and  remain 
In  full  force  and  virtue.  Witness  our  hands 
this  10th  day  of  September,  18U5.  Julius 
Hescher.      J.   F.  2)rb. 

"Taken  and  the  surety  approved  by  me  this 
tenth  day  of  September,  18»5.  P.  K.  Leland, 
Police  Judge." 

The  record  further  shows  that  the  recogni- 
zance, and  a  transcript  of  the  proceedings  had 
In  said  cause  liefore  the  said  court,  wore  by 
the  police  judge  duly  certified  to  the  district 
court  of  Wyandotte  county,  and  that  on  the 
30th  day  of  November,  IStiO,  the  city  of  Kan- 
sas City,  by  its  attorneys,  filed  a  motion  to 
dismiss  said  appeal  on  the  ground  that  the 
district  court  had  no  Jurisdiction  either  of  the 
cause  or  of  the  parties  thereto,  for  the  want 
of  a  valid  recognizance;  the  contention  being 
that  the  instrument  filed  as  a  recognizance  is 
void  because,  as  claimed:  (1)  It  does  not  state 
or  designate  the  offense  for  which  the  prin- 
cipal therein  is  required  to  appear  for  trial; 
(2)  the  city  of  Kansas  City,  Kansas,  instead 
of  the  state  of  Kansas,  is  therein  named  as 
recognizee;  (3)  neither  In  form  nor  in  sub- 
stance does  It  meet  the  requirements  of  the 
law;  and  (4)  the  condition  therein  that  the 
defendant  should  pay  all  such  fine  and  costs 
as  should  be  imposed  on  him,  if  the  case 
should  be  determined  against  him,  is  contrarj' 
to  ttje  law  and  constitution  of  this  state.  The 
court,  over  the  objection  of  the  defendant, 
sustained  the  motion  and  dismissed  the  ap- 
peal, to  which  nUlng  an  exception  was  duly 
saved. 

The  General  Statutes  of  1889  contain  the 
following  provisions: 

Section  <>12:  "In  all  cases  before  the  police 
Judge,  an  appeal  may  be  taken  by  the  defend- 
ant to  the  district  court  in  and  for  the  coun- 
ty in  which  said  city  is  situated;  but  no  ap- 
ical shall  be  allowed  unless  such  defendant 
f'hall  within  ten  days  after  such  conviction 
enter  into  recognizance,  with  sufficient  secu- 
rity, to  be  approved  by  the  judge,  conditioned 
for  his  appearance  at  the  district  court  of 
the  county,  at  the  next  term  thereof,  to  an- 
swer the  complaint  against  him,  and  for  the 


payment  of  the  fine,  and  costs  of  appeal,  if 
it  sliouid  be  determined  against  the  appellant."' 

Section  5201:  "All  recognizance  re(iuired  or 
authorized  to  be  taken  in  any  criminal  pro- 
ceeding, or  in  any  proceeding  of  a  similar 
nature,  shall  be  in  writing  and  shall  be  sub- 
scribed by  the  parties  to  be  bound  thereby." 

Section  5219  (section  154,  Cr.  Code):  "Xo 
action  upon  a  recognizance  shall  be  defeated, 
nor  sliall  Judgment  thereon  be  arrested,  on 
account  of  any  defect  of  form,  omission  of 
recital,  condition  of  undertaking  therein,  neg- 
lect of  the  clerk  or  magistrate  to  note  or  re- 
cord the  default  of  any  principal  or  surety  at 
the  term  or  time  when  such  default  shall 
happen,  or  of  any  other  irregularity,  so  that 
It  be  made  to  appear  that  the  defendant  was 
legally  In  custody,  charged  with  a  public  of- 
fense, that  he  was  discharged  therefrom  by 
reason  of  the  giving  of  the  recogrnlzance,  and 
that  It  can  be  ascertained,  from  the  recogniz- 
ance, that  the  sureties  undertook  that  the  de- 
fendant should  appear  before  a  court  or  mag- 
istrate for  examination  or  trial  for  such  of- 
fence." 

Counsel  for  the  city  insist  that  at  common 
law.  In  order  to  be  of  any  validity,  a  recog- 
nizance must  state  the  offense  for  which  tiie 
defendant  Is  required  to  answer,  and  that,  not- 
withstanding the  provisions  of  the  statute 
above  quoted,  that  rule  Is  In  force  In  this 
state.  In  McLaughlin  v.  State,  10  Kan.  581. 
It  was  held  that  the  strict  rule  of  the  com- 
mon law  with  reference  to  recognizances  Is 
clianged  by  our  statute,  and  that  It  Is  now 
sufllclent  If,  from  the  whole  record.  It  be 
made  to  appear  that  the  defendant  Is  duly 
in  custody,  charged  with  a  public  oflfen.s*'. 
tliat  he  was  discharged  therefrom  by  rcison 
of  the  giving  of  the  recognizance,  and  that 
It  can  be  ascertained  from  the  rocogulzancf 
that  the  sureties  undertook  tliat  the  defeud- 
.ant  should  appear  before  a  court  for  trial  for 
such  ofTense.  In  Jennings  v.  Sitate,  13  Kaa. 
at  page  91,  Brewer,  J.,  who  wrote  the  opinion, 
used  the  following  language:  "Counsel  for 
plaintlCF  In  error  has  been  very  diligent,  and 
collected  numerous  authorities,  and  pres^nttd 
his  points  with  clearness  and  force,  and,  »mil<  r 
the  old  rules  which  obtained  prior  to  the  en- 
actment of  said  section  154  [Cr.  Code],  migiit 
properly  have  exi>ected  a  diflferent  decision 
from  this  court.  But  language  could  hardly 
be  more  sweeptog  and  comprehensive  ttum 
section  154.  It  has,  at  one  blow,  swept  away, 
so  far  as  this  slate  Is  concerned,  nearly  the 
entire  accumulation  of  authorities  In  the  mat- 
ter of  recognizances.  It  has,  we  think,  in- 
troduced a  truer  and  better  rule,  and  one 
which  will  tend  to  promote  the  fnterpsts  of 
Justice."  In  Tlllson  v.  State,  29  Kan.  452,  It 
was  liold  that  a  recognizance  would  not  Ix- 
fatally  defective  and  void  merely  because  of 
its  ind(>finItenesR  in  failing  to  show  tliat  it 
was  given  In  a  criminal  case  wherein  the  dc-' 
fendant  was  charged  with  the  commission  of 
a  public  offense,  and  esiieclally  so  where  the 
previous  portions  of  the  record  show  dellniti'- 
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ly,  explicitly,  and  in  detail  the  nature  and 
■character  of  the  offense  with  which  the  ac- 
cused was  charged.  In  that  case,  Valentine, 
J.,  siicaking  for  the  court,  said:  "The  point 
that  the  recognizance  does  not  show  that  Mas- 
teraon,  the  accused,  was  charged  with  the 
ouuiiuission  of  any  offense,  we  also  think  is 
untenable.  •  •  •  xhe  recognizance  is  an 
obligation  of  record,  and,  wherever  it  Is  ob- 
scure or  indefinite,  other  portions  of  the  rec- 
ord may  be  examined  for  the  jjurpose  of  mak- 
ing Its  meaning  clear  and  explicit.  The  plain- 
tiff in  error  founds  his  atgument  uix>n  this 
point  principally.  If  not  entirely,  upon  the  lan- 
guage of  section  154  of  the  Criminal  Code, 
which  says  that  no  recognizance  shall  be 
held  to  be  Insuffleient  if  it  be  made  to  appear, 
among  other  things,  that  the  defendant  was 
'in  custody  charged  with  a  public  offense 
•  •  •  and  that  it  can  be  ascertained,  from 
the  recognizance,  that  the  sureties  undertoolc 
that  the  defendant  should  appear  before  a 
court  or  magistrate  for  examination  or  trial 
for  such  offense.'  The  words  'such  offense,' 
above  quoted,  simply  mean  'public  offense,' 
and  refer  bacic  to  these  words  as  previously 
used;  and  the  section  does  not  mean  that 
the  offense  sliall  he  set  out  in  detail,  but  sim- 
ply that  a  statement  shall  be  made,  or  words 
Inserted,  showing  that  the  defendant  was 
charged  with  the  commission  of  some  public 
offense.  We  think  the  recognizance  in  the 
present  case  shows  this,  although  It  shows 
the  same  only  Indeflnitelj',  obscurely,  and  in- 
ferentlally.  The  recognizance  Is  entitled,  'The 
State  of  Kansas,  Plaintiff,  vs.  Philip  Master- 
son,  Defendant.'  It  shows  that  the  case  was 
ponding  before  Gfeorge  M.  Everllne,  a  justice 
of  the  peace  of  Monroe  township,  Anderson 
county,  Kansas;  and  It  Is  shown  that  the 
plaintiff  In  error  bound  himself  to  the  state 
of  Kansas  for  the  appearance  of  Masterson 
before  the  said  justice  for  an  examination  in 
the  case.  Now,  can  the  above  description 
apply  to  any  case  except  a  criminal  case? 
Can  It  apply  to  any  case  except  a  case  where 
a  public  offense  has  been  intended  to  be  char- 
ged? We  would  think  not.  •  •  •  We  do 
not  think  that  the  recognizance  Is  so  fatally 
defective  as  to  be  utterly  null  and  void."  In 
this  case,  while  the  recognizance  fails  to  des- 
ignate the  particular  offense  charged  against 
Hescher,  It  shows  that  on  September  3,  1895, 
In  an  action  pending  In  the  police  court  of 
Kansas  City,  bearing  the  number  9,558,  where- 
in said  city  was  plaintiff  and  Hescher  was 
defendant,  the  latter  was  fined  $50,  and  that 
he  had  appealed  from  that  judgment  to  the 
district  court,  and  the  transcript  of  the  pro- 
ceedings In  the  police  court  shows  the  par- 
ticular offense  charged  against  him.  We 
think  under  the  rule  laid  down  in  Tillson  v. 
State,  supra,  the  objection  to  the  recognizance 
on  the  ground  that  It  fails  to  state  tlie  of- 
fense charged  against  the  defendant  Is  with- 
out merit. 

It  Is  next  contended  that  as  the  section  of 
the  statute  which  authorizes  an  appeal  from 


the  judgment  of  the  police  court  provides  that. 
In  order  -to  perfect  such  appeal,  tlie  defendant 
should  entei  InJo  a  recognizance  conditioned 
as  therein  prescribed,  but  fails  to  designate  In 
whose  favor  the-  same  should  be  executed, 
under  section  617  the  same  rules  of  pi-ocedure 
obtain  as  In  perfecting  an  appeal  from  a  ju:lg- 
meut  rendered  by  a  justice  of  the  peace  In  a 
criminal  case,  which,  under  section  5454,  re- 
quire the  recognizance  to  be  executed  to  the 
state  of  Kansas,  and  that,  as  the  recognizance 
in  this  case  was  executed  In  favor  of  the  city 
of  Kansas  City,  it  is  void.  While  the  two 
sections  of  the  statute  last  above  mentioned 
would  seem  to  Indicate  that  the  recognizance 
should  run  to  the  state  of  Kansas,  yet  as  the 
law  provides  that,  upop  a  breach  of  a  recog- 
nizance given  in  an  action  for  a  violation  of  a 
city  ordinance,  the  same  should  be  deemed 
and  declared  forfeited,  and  the  city  attorney 
should  forthwith  cause  the  same  to  be  prose- 
cuted In  the  name  of  the  city  as  plaintiff,  and 
that  all  moneys  recovered  in  such  action  be 
paid  over  to  the  city  treasurer,  to  the  credit 
of  the  general  fund  of  the  city  (section  621), 
the  city  is  the  real  party  in  Interest,  and  Is  in 
fact  the  only  party  aggrieved  by  the  miscon- 
duct with  which  the  defendant  is  charged. 
The  defect  In  the  recognizance  was  at  most 
but  one  of  form,  which,  under  section  5210 
(section  154,  Cr.  Code),  w^ould  not  render  it 
void.  It  is  certainly  a  good  common-law  ob- 
ligation, which  could  be  enforced  against  the 
makers  thereof,  should  the  judgment  of  the 
police  court  be  affirmed.  Johnson  v.  Weath- 
erwax,  9  Kan.  75;  Lewis  v.  Stout,  '22  Wis. 
234;  Garretson  v.  Reeder,  23  Iowa,  21.  For 
the  reasons  above  given,  we  do  not  think  the 
order  dismissing  the  appeal  could  be  sustained 
on  the  ground  that  the  recognizance  was  ex- 
ecuted In  favor  of  the  city  Instead  of  the 
state. 

In  answer  to  the  third  objection,  that  the 
obllgaticMi  "Is  not  in  form  or  substance  as 
required  by  law,"  we  need  but  to  quote  from 
Valentine,  J.,  in  Ingram  v.  State,  10  Kan. 
635:  "It  Is  true  that  that  portion  of  the  In- 
strument which  contains  the  obligation  Is  In 
the  form  of  a  penal  bond,  and  not  in  the 
form  of  a  recognizance.  It  Is  true  that  that 
I)ortion  of  the  instrument  seems  to  create  a 
new  debt  or  obligation,  as  a  penal  bond  does, 
and  is  not  the  acknowledgment  of  a  pre-ex- 
isting debt,  a«  a  recognizance  is;  but  this  Is 
such  an  immaterial  difference  that  the  instru- 
ment cannot  be  declared  void  imder  our  stat- 
utes merely  for  that  reason.    Cr.  Code,  §  154." 

It  is  finally  Insisted  that  the  condition  in 
the  recognizance  that  the  defendant  should 
"pay  all  such  fines  and  costs  as  shall  or  may 
be  Imposed  on  him,  if  the  case  be  determined 
against  him,"  violates  section  5  of  the  bill 
of  rights,  makes  the  recognizance  more  oner- 
ous upon  the  defendant  than  Is  required  by 
the  law,  and  renders  It  void;  and  In  sup- 
port of  this  contention  the  following,  among 
other,  authorities  are  cited  by  counsel:  Rob- 
erts V.  State,  34  Kan.  151,  8  Pac.  246;  Durien 
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V.  State,  38  Kan.  485,  17  Pac.  49;  .and  In  re 
Jahn,  55  Kan.  G94,  41  Pac.  956.  But  we  do 
not  think  that  either  of  those  decisions  has 
any  application  to  the  facts  In  this  case. 
Roberts  was  charged  with  the  commissloa  of 
a  criminal  offense.  The  court  fixed  the 
amount  of  the  recognizance  to  be  given  by 
him  at  |1,200.  The  sheriff  required  and  ac- 
cepted from  him  a  bond  in  the  sum  of  ?1,250. 
In  an  action  upon  the  bond  it  was  held  that 
the  court  alone  had  authority  to  fix  the 
amount  of  the  bail,  that  the  sheriff  was 
bound  to  pursue  his  authority  strictly,  and 
that  when  he  departed  from  it,  and  required 
bail  in  excess  of  the  order  of  the  court,  he 
acted  without  authority,  and  the  recogni- 
zance was  as  void  ds  if  he  had  no  authority 
whatever  to  require  bail.  In  the  Durien 
Case  the  principal  defendant  pleaded  guilty 
CO  the  sale  of  intoxicating  liquor  in  violation 
of  law.  On  February  23,  1884,  he  was  sen- 
tenced to  pay  a  fine,  and,  in  addition  there- 
to, was  by  the  court  required  to  give  secu- 
rity for  his  good  behavior  for  the  term  of 
two  years.  In  the  sum  of  $500,  and  that  he 
stand  committed  to  the  county  Jail  until  such 
security  should  be  given.  Cr.  Code,  §  242. 
On  June  10th  thereafter,  to  avoid  being  im- 
prisoned, he  gave  a  bond,  with  approved 
sureties,  conditioned  as  required  by  the  or- 
der of  the  court,  and  which  bond  also  con- 
tained a  provision  that  he  would  not,  "dur- 
ing said  term  of  two  years;  in  person,  or  in 
connection  with,  or  by  means  or  through  the 
agency  of,  others,  or  any  one  else,  either 
directly  or  Indirectly,  or  in  any  form  or 
manner,  barter  or  sell  intoxicating  liquor  of 
any  kind."  He  was  afterwards  convicted  of 
the  unlawful  sale  of  intoxicating  liquor  in 
September,  1894,  and  soon  thereafter  an  ac- 
tion was  commenced  to  recover  the  amount 
of  the  bond,  and  it  was  held  that  the  sheriff 
was  not  authorized  to  require  him  to  give  a 
bond  containing  the  superadded  condition 
that  notwithstanding  Durien  might  within 
two  years,  upon  compliance  with  certain  pre- 
scribed conditions,  be  authorized  by  law  to 
sell  intoxicating  liquor,  yet  a  lawful  sale 
made  by  him  within  that  period  would  con- 
stitute a  breach  of  the  condition  of  the  bond 
wliich  he  was  required  to  give  in  order  to 
avoid  being  committed  to  the  county  jail. 
The  bond  was  not  voluntarily  executed,  the 
superadded  condition  rendered  it  void,  and 
no  recovery  could  be  had  thereon.  The  Jahn 
Case  was  an  original  proceeding  in  habeas 
corpus.  The  petitioner  was  charged  in  the 
police  court  of  a  city  of  the  third  class  with 
a  violation  of  an  ordinance  of  said  city  which 
declared  It  unlawful  for  any  per.son  other 
than  a  druggist  having  a  permit  to  sell  or 
barter  Intoxicating  liquors.  While  no  provi- 
sion is  made  by  statute  for  a  jury  trial  in 
prosecutions  in  the  police  court  for  violations 
of  city  ordinances.  .Tahn  demanded  such  a 
trial,  which  was  refused  by  the  court.  He 
was  found  guilty,  and  adjudged  to  pay  fines 
aggregating  $200,  in  addition  to  the  costs. 


and  was  committed  to  Jail  until  the  fines  and 
costs  should  be  paid.  The  statute  authoriz- 
ing an  appeal  from  such  a  judgment,  and 
prescribing  the  conditions  of  the  recogni- 
zance to  be  given  by  the  appellant  (section 
1010),  Is  almost  identical  with  section  tfl2, 
under  which  Hescher  perfected  this  appeal. 
Jahn  claimed  that,  under  section  5  of  the  bill 
of  rights,  he  was  entitled  to  a  juiy  trial, 
and  as,  under  the  statutes,  the  only  way  In 
which  he  could  obtain  such  a  trial  would  be 
by  appealing  to  the  district  court  from  the 
Judgment  rendered  against  him,  be  was  en- 
titled to  such  appeal  clogged  by  no  unreason- 
able restrictions;  that  under  said  section 
1010  be  was  denied  an  appeal  to  the  dis- 
trict court,  and  consequently  a  Jury  trial, 
unless  he  would  enter  Into  a  recognizance, 
with  good  and  sufficient  security,  to  be  ap- 
proved by  the  police  judge,  conditioned  for 
the  payment  of  such  fine  and  costs  as  should 
be  Imposed  on  him,  should  the  case  be  de- 
termined against  blm;  that  that  requirement 
of  the  statute  was  unreasonable,  and  violat- 
ed the  spirit  of  the  bill  of  rights;  and  that 
he  Wis  unlawfully  restrained  of  his  liberty. 
The  supreme  court  sustained  him  in  this 
contention,  and  held  that  the  recognizance 
should  provide  for  nothing  more  than  the 
personal  appearance  of  the  appellant  before 
the  district  court  of  the  county  on  the  first 
day  of  the  next  term  thereof,  and  ordered 
that,  upon  the  execution  of  such  a  recogni- 
zance, he  would  be  discharged  from  Impris- 
onment. It  win  be  seen  that  the  questions 
which  were  .presented  for  solution  in  the 
cases  referred  to  called  for  the  application  of 
legal  principles  which  do  not  arise  in  the 
case  now  before  the  court.  Each  of  the 
first  two  cases  was  an  action  to  recover 
upon  a  written  obligation  which  had  been 
unlawfully  required  by  the  officer,  and  invol- 
untarily executed  by  the  defendant,  as  the 
alternative  of  being  committed  to  jail;  and 
in  the  Jahn  Case  the  complaint  made  by  the 
petitioner  was  that  he  had  been  denied  the 
constitutional  right  of  a  trial  by  Jury,  ex- 
cept upon  compliance  with  certain  recjuire- 
ments  of  the  statute,  which  he  claimed,  and 
which  the  court  there  held,  to  be  unreason- 
able, and  therefore  inoperative.  In  this  case 
the  city,  while  claiming  that  the  offense 
charged  against  the  defendant  is  criminal 
in  Its  nature,  and  that  the  accused  Is  en- 
titled to  a  Jury  trial  (which  he  can  secure 
if  it  should  be  held  that  an  appeal  has  Id 
fact  been  perfected).  Is  seeking  to  have  the 
appeal  dismissed,  which,  if  successful,  would 
operate  to  make  final  the  Judgment  which 
was  rendered  by  the  police  judge  of  the 
city  upon  its  own  finding,  unaided  by  the 
verdict  of  the  Jury,  and  one  of  the  grounds 
upon  which  that  motion  is  based  Is  that 
the  condition  of  the  recognizance  that  thi- 
defendant  should  pay  such  fine  and  costs  as 
might  be  imposed  upon  him,  If  the  case 
should  be  determined  against  him,  is  con- 
trary to,  and  in  violation  of,  the  constitutiou 
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•t  U>e  state.  In  the  consideration  of  the 
question  tlius  presented,  it  is  important  tliat 
we  do  not  lose  sight  of  the  fact  that  there  is 
no  constitntional  requirement  that  one  char- 
ged with  a  criminal  otCense  shall  be  tried 
by  a  Jury,  and  it  must  also  be  borne  in 
mind  that  all  that  is  contemplated  by  that 
portion  of  the  organic  law  which  relates 
to  the  subject  under  consideration  Is  that 
the  accused  shall  have  the  right  to  have  the 
question  as  to  his  guilt  passed  upon  by  a 
Jury,  and  that  In  the  exercise  of  that  right 
be  shall  be  hampered  by  no  unreasonable  re- 
strictions. There  is  no  constitutional  restric- 
tion upon  legislation,  with  reference  to  the 
terms  upon  which  a  person  convicted  of  a 
criminal  oSeuse  may  appeal  to  a  higher 
court.  There  is  nothing  In  the  record  to  in- 
dicate that  Hescher  either  demanded  or  de- 
sired a  jury  trial  in  the  police  court  For 
aught  that  appears  therein,  he  may  hare 
preferred  that  the  police  judge  hear  the  evi- 
dence, and  pass  upon  the  question  as  to  his 
guilt,  unaided  by  a  jury.  In  fact,  he  may 
even  have  anticipated  a  finding  of  guilty, 
and  the  Imposition  of  a  fine,  and,  relying 
upon  the  right  of  appeal  given  him  by  sec- 
tion 61J2  of  the  statute,  he  may  have  thought 
it  to  his  Interest  to  make  no  defense  In  the 
police  court,  suffer  a  Judgment  to  be  ren- 
dered against  .him,  and  then  appeal  there- 
from by  giving  a  recognizance  conditioned 
as  prescribed  by  that  section  of  the  statute. 
If  such  were  the  case,  and  the  sureties  had 
linowledge  thereof,  they  certainly  could  not 
be  heard  to  say  that  the  recognizance  was 
void  because  it  contained  a  stipulation  for 
the  payment  of  the  judgment.  The  record 
falls  to  show  that  the  defendant  interposed 
any  objection  to  being  tried  in  the  police 
court  without  a  jury,  or  that  he  objected  to 
giving  a  recognizance  conditioned  for  the 
payment  of  any  judgment  which  might  be 
rendered  against  him.  Upon  being  convicted 
and  sentenced,  he  tendered  this  recognizance, 
the  amount  and  conditions  of  which  were 
In  strict  accordance  with  the  requirements 
of  the  statute  authorizing  an  appeal  from 
the  Judgment  rendered  against  him.  It  was 
talccn  and  approved  by  the  police  judge,  and, 
with  a  transcript  of  the  proceedings,  was 
duly  certified  to  the  district  court,  and  the 
defendant  was  discharged  from  custody.  He 
did  not  complain  In  the  district  court  that,  In 
order  to  secure  a  jury  trial,  he  was  re- 
quired to  give  security  for  the  payment  of 
the  judgment;  but,  on  the  contrary,  he 
resisted  the  motion  to  dismiss  his  appeal, 
and  he  Is  here  contending  that  the  court 
erretl  In  su.staining  that  motion.  If  the  re- 
cogriiz.TDce  was  voluntarily  executed,  and 
the  parties  signing  the  same  were  at  the 
time  cognizant  of  all  the  facts  connected 
with  the  taking  of  the  appeal,  the  instru- 
ment certainly  should  not  be  held  to  be  void. 
The  judgment  was  In  favor  of  the  city,  and 
when  r-ollected  the  money  would  be  paid 
Into  the  city  treisury.  to  the  credit  of  the 
T.4Gp.no.l3— 64 


CITY  V.  FAGASr. 


100& 


general  fund  of  the  city.  A  part  of  the 
Judgment  was  that  the  defendant  stand  com- 
mitted to  the  city  jail  until  the  fine  should 
be  paid,  although  the  mayor  of  the  city  bad 
the  power,  by  and  with  the  consent  of  the 
council,  to  remit  the  fine.  If  the  fine  was 
neither  paid  nor  remitted,  the  defendant 
could  secure  his  discharge  from  custody  on- 
ly by  appealing  from  the  judgment,  and  an 
appeal  could  not  be  taken  except  by  giving  a 
recognizance.  To  sustain  the  ruling  of  the 
trial  court  would  be  to  hold  that  the  pre- 
sumption Is  that  the  recognizance  coudltion- 
ed  for  the  payment  of  the  judgment  was  not 
voluntarily  executed,  and  from  which  pre- 
sumption the  Irresistible  conclusion  would 
follow  that  the  city  required  the  execution 
of  a  recognizance  containing  such  condition, 
as  the  only  alternative  by  which  Hescher 
should  secure  his  discharge  from  custody, 
and  a  trial  by  Jury  In  the  district  court.  We 
do  not  believe  such  to  be  the  law,  but,  even 
were  it  the  law,  the  city  could  not  be  heard 
to  complain  that  the  defendant,  in  order  to 
secure  an  appeal  to  the  district  court,  had. 
In  compliancy  with  the  requirements  of  the 
city,  given  a  recognizance  containing  condi- 
tions more  onerous  than  the  law  requires  ot 
him..  The  recognizance  Is  not  void  upon  its 
face,  nor  is  there  anything  In  the  record 
from  which  an  Inference  could  fairly  be 
drawn  that  it  was  not  voluntarily  executed. 
The  court  erred  In  sustaining  the  motion  to 
dismiss  the  appeal,  and  the  judgment  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed.  AU 
the  Judges  concurring. 

(4  Kan.   A.  79G> 
CITY  OF  KANSAS  CITY  v.  FAGAN. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment,, E.  D.    Dec.  3,  1S96.) 
Cbimikal  Law  —  Appeal  puom  Police  Coubt  — 
Rbcoosizanxe — ExEcnTios. 

1.  Under  the  stntuto  authorizing  an  appeal  from 
a  conviction  in  a  police  court  of  a  city  of  the  first 
class,  a  defendant  is  given  ten  days  in  which  to 
perfect  his  appeal  to  the  district  court  from  the 
}ud(^ient  rendered  npainst  him. 

2.  It  is  not  essential  to  the  validity  of  a  re- 
cognizance given  by  a  defendant,  upon  api)eal 
from  a  conviction  of  a  violation  of  a  city  ordi- 
nance, that  the  recognizance  should  be  executed 
In  the  presence  of  the  police  court  or  police  judge, 
or  that  its  execution  should  be  acknowledged  be- 
fore such  court  or  officer. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte  coun- 
ty;  H.  L.  Aiden,  Judge. 

0.  B.  Fagan  was  convicted  of  a  violation  of 
a  city  ordinance,  and  appealed  to  the  district 
court  Appeal  dismissed,  and  defendant  ap- 
peals.    Reversed. 

McGrew,  Watson  &  Watson  and  John  A. 
Hale,  for  appellant  T.  A.  Pollock,  (or  ap- 
pellee. 

CLARK,  J.  This  Is  a  prosecution  for  a  vio- 
lation of  an  ordinance  of  the  city  of  Kansas 
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City.  The  facts  are  similar  to  those  In  the 
case  ol  City  of  Kansas  City  v.  Hescher  (Kan. 
App.)  4G  Pac.  1005,  and  several  of  the  ques- 
tions raised  are  identical  with  those  Just  de- 
cided in  that  case.  The  record,  however,  fails 
to  show  that  the  defendant  personally  ap- 
peared before  the  police  court  for  trial,  but  It 
does  show  that  he  appeared  by  bis  attorney, 
waived  arraignment,  and  pleaded  not  guilty; 
that  on  the  same  day  a  trial  was  had,  the 
officer  malcing  the  arrest  was  sworn  and  testi- 
fied as  a  witness,  but  no  evidence  was  offered 
on  behalf  of  the  defense.  Fagan  was  found 
guilty,  fined  $50,  and  ordered  to  stand  commit- 
ted to  the  jail  of  the  city  until  the  fine  should 
be  paid.  Six  days  thereafter  he  filed  with  the 
police  Judge  a  recognizance,  which  was  con- 
ditioned in  exact  conformity  to  the  require- 
menta  of  section  612,  Gen.  St.  1889.  This  re- 
cognizance was  on  that  day  approved,  aild 
thereafter,  together  with  a  transcript  of  the 
proceedings  had  In  said  cause,  was  certified 
to  the  district  court  of  Wyandotte  county, 
where  the  city  filed  its  motion  to  dismiss  the 
appeal;  the  motion  being  based  upon  the  same 
grounds  as  were  set  out  in  the  motion  Bled  in 
the  Hescher  Case,  but  also  alleging  that  the 
recognizance  was  not  acimowledged  by  either 
of  the  parties  thereto  before  the  p>>lice  Judge 
or  police  court  of  Kansas  City,  nor  file»l  with- 
in 24  hours  after  the  rendition  of  the  Judgment. 
This  motion  was  supported  by  the  affidavit  of 
the  police  Judge,  and  was  sustained  by  the 
court,  and  from  the  order  of  dismissal  this 
appeal  is  prosecuted  by  the  defendant. 

At  common  law,  it  was  essential  to  the  va- 
lidity of  a  recognizance  that  it  be  entered  into 
before  the  court  or  officer  authorized  to  take 
the  same.  It  was  not  signed,  but  was  simply 
spread  upon  the  record;  and  the  paHles  sought 
to  be  Charged  thereby  were  Informed  as  to 
Its  terms  and  conditions,  to  which  they  orally 
assented,  and  a  record  was,  In  like  manner, 
made  of  that  fact.  This  constituted  it  an 
"obligation  of  record,"  and  it  amounted  in 
reality  to  a  conditional  Judgment.  It  Is  con- 
tended by  counsel  for  the  city  that  notwith- 
standing section  5201,  Oen.  St  1889,  provides 
that  all  recognizances  shall  be  in  writing,  and 
shall  be  subscribed  by  the  parties  to  be  bound 
thereby,  sncb  Instruments  are  still  "obligations 
of  record,"  and  that,  in  order  to  be  of  any 
validity,  they  must  be  executed  and  acknowl- 
edged before  the  proper  court  or  officer,  and 
that  an  Instrument,  although  In  form  a  re- 
cognizance. If  it  is  not  in  fact  so  executed  or 
acknowledged,  does  not  rise  to  the  dignity  of 
an  "obligation  of  record,"  and  Is  consequently 
insufficient  upon  which  to  base  an  appeal  in  a 
criminal  action,  and  is  wholly  void.  The  stat- 
utes of  this  state  do  not.  In  terms,  require  that 
B  recognizance  shall  be  either  executed  or 
acknowledged  in  the  manner  above  indicated, 
nor  Is  this  court  advised  as  to  any  valid  rea- 
son for  adhering  to  the  common-law  rule 
which  requires  the  recognizance  to  be  en- 
tered Into  before  the  court  in  which  the  pro- 
?eedlnca   are   pending,   or   before   an  .officer 


specially  authoriara  to  sake  the  same.  Under 
our  statutes,  no  constitutional  Judgment  la 
rendered;  simply  a  written  acknowledgmoit 
of  the  Indebtedness  is  filed.  The  only  evi- 
dence that  a  party  to  a  common-law  recogni- 
zance ever  assented  to  its  conditions  is  the 
record  itself,  while  the  asseni  of  a  recognizor 
to  the  terms  and  conditions  of  a  recsgnizance 
executed  under  the  statute  may  be  sbown  by 
proof  of  the  signature  thereto.  In  one  case. 
It  Is  given  orally;  in  the  other,  ia  writing. 
The  only  pui-pose  which  could  oe  subserved 
In  requiring  the  recognizors  to  execute  a  recog- 
nizance In  the  presence  of  the  court,  or  to  ac- 
knowledge such  execution  before  an  officer, 
would  be  to  secure  evidence  of  the  assent  to 
the  terms  and  conditions  therein  prescrll>ed. 
and  without  which  no  recovery  could  be  bad 
in  case  of  a  breach  thereof.  As  already  stated. 
this  fact  may  be  otherwise  shown. 

The  city  contends  that  section  612,  Gen.  St. 
18S9,  Is  wholly  void,  because  of  the  provision 
therein  that  the  defendant,  upon  an  appeal 
from  a  Judgment  rendered  in  the  police  court 
for  an  offense  criminal  ip  Its  nature,  and  which 
Is  prohibited  by  a  city  ordinance,  shall  be  en- 
titled to  an  appeal  only  upon  the  execution  of  a 
recognizance  conditioned  for  the  payment  of 
the  fine  and  costs  of  appeal,  If  it  Should  be 
determined  against  him.  It  is  true  that  the 
supreme  court.  In  the  case  of  In  re  Jahn,  55 
Kan.  694,  41  Pac.  956,  held  that  a  clause  in 
section  1010,  Gen.  St.  1889,  similar  to  tbe  one 
to  which  objection  Is  here  made,  was  an 
unreasonable  restriction  or.  the  right  of  ai»- 
peal,  and  in  conflict  witu  the  constitutional 
guaranty  that  "the  right  of  trial  by  Jury  shall 
be  Inviolate";  but  we  do  not  think  that,  be- 
cause the  right  to  a  Jury  trial  cannot  be  made 
contingent  upon  the  execution  by  tbe  defend- 
ant of  a  recognizance  conditioned  for  tbe  pay- 
ment of  the  fine.  It  necessarily  follows  that  the 
entire  section  of  the  statute  which  contains 
such  a  requirement,  and  which  also  allo-ws  tbe 
defendant  10  days  from  the  date  of  the  ren- 
dition of  the  Judgment  In  which  to  perfect  his 
appeal,  is  absolutely  void,  and  that  under  sec- 
tion 617,  which  provides  that,  "In  all  cases 
not  herein  specifically  provided  for,  the  process 
and  proceedings  shall  be  governed  by  the  law.s 
regulating  proceedings  in  Justices'  courts  in 
criminal  cases,"  an  appeal  can  only  be  had 
by  complying  with  the  statute  authorizing  an 
appeal  from  n  Judgment  rendered  before  a 
Justice  of  the  peace,  which  allows  but  24  bours 
after  the  rendition  of  the  Judgment  In  -which 
to  perfect  an  appeal.  Section  5454.  In  an- 
swer to  the  argument  of  counsel,  we  need 
only  repeat  what  was  said  In  the  Hescher 
Case:  "The  record  fails  to  show  that  the  de- 
fendant interposed  any  objection  to  being  tried 
in  the  police  court  without  a  Jury,  or  that  he 
objected  to  giving  a  recognizance  conditioned 
for  the  payment  of  any  Judgment  which  might 
be  rendered  against  him.  •  •  *  He  did  not 
complain  in  tbe  district  court  that.  In  order  to 
secure  a  Jury  trial,  he  was  required  to  fdv« 
security  for  the  payment  of  the  judgment,  bii; 
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on  the  contrary,  he  reslsteo  this  motion  to  dis- 
miss, and  he  is  here  contending  tliat  the  court 
erre<i  in  sustaining  tliat  motion.  »  *  •  Tiie 
recognizance  is  not  void  upon  Its  face,  nor  is 
there  anything  In  the  record  from  which  an 
inference  coidd  fairly  t>e  drawn  that  It  was 
not  voluntarily  executed."  The  defendant 
was  entitled  to  10  days  in  which  to  perfect 
his  appeal.  The  recognizance  which  was  giv- 
en Is  not  void  upon  its  face,  -and,  In  view  of 
the- facts  disclosed  In  the  record,  the  presump- 
tion cannot  be  indulged  that  it  was  not  vol- 
untarily executed.  The  court  erred  In  dis- 
missing the  appeal,  and  the  judgment  will 
therefore  be  reversed,  and  the  i-ause  remanded 
for  further  proceedings  in  accordance  with  the 
views  herein  expressed.  All  the  Judges  con- 
curring. 


(4  Kan.  App.  757) 

STEVENS  V.  MOORE. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment,   B.  D.     Dec.  3,  1896.) 
Court  of  Appeals— JfaisDicTion—HiBBAS 

COBPUS. 

1.  As  the  act  creating  the  Kansas  courts  of  ap- 
peals limits  tlielr  appellate  jurisdiction,  in  civii 
actious,  to  cases  in  which  the  amount  invoived, 
or  the  value  of  the  controversy,  does  not  exceed 
$2,000,  exclusive  of  interest  and  costs,  such  courts 
cannot  exercise  jurisdiction  to  review  any  order 
or  judgment  of  a  district  court,  or  the  judge  there- 
of, unless  made  or  rendered  in  an  action  for  the 
recovery  of  money,  or  in  which  the  matter  in  con- 
troversy has  a  ttoney  value. 

2.  A  proceeding  in  habeas  corpus,  instituted  and 
had  before  the  judge  of  a  district  court,  for  the 
discharge  of  the  petitioner  from  an  illegal  impris- 
onment, if  subject  to  review  on  ])etition  in  error, 
is  appealable  to  the  supreme  court,  and  not  to  the 
court  of  appeals. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county;  A. 
W.  Benson,  Judge. 

Ai)plicntion  by  Mnry  Stevens  against  John 
C.  Moore,  sheriff,  to  be  discharged  on  habeas 
corpus.  From  an  order  remanding  petition- 
er to  the  custody  of  the  sheriff,  she  brings 
error.     Case  certified  to  the  supreme  court. 

Bishop  &  Mitchell,  for  plaintiff  In  error. 
Ellis  &  Cook,  for  defendant  in  error. 

GAKVER,  J.  The  plaintiff  in  error,  Mary 
Stevens,  sought,  by-  a  proceeding  in  habeas 
corpus  Instituted  before  Hon.  A.  W.  Benson, 
judge  of  the  district  court  of  Douglas  county, 
to  be  discharged  from  an  alleged  illegal  im- 
prisonment enforced  by  the  defendant  in  er- 
ror, John  C.  Moore,  as  sheriff  of  said  county. 
The  petitioner  was  imprisoned  under  a  com- 
mitment issued  by  one  W.  H.  Mas, in,  a  notary 
public  of  Douglas  county,  because  of  her  re- 
fusal to  testify  as  a  witness  in  the  taking  of 
depositions  before  him.  A  writ  was  duly  Is- 
sued by  order  of  said  Judge,  and.  upon  Its 
return  with  the  body  of  the  plaintiff  in  error, 
hearing  w^as  had,  resulting  in  an  order  re- 
manding her  to  the  custody  of  the  sheriff.  To 
review  and  reverse  such  order,  a  petition  in 
error,  with  transcript  of  the  record,  lias  been 


filed  in  this  court.  The  defendant  In  error 
uow  moves  to  dismiss  these  proceedings,  for 
the  reasons  (1)  that  no  appeal  lies  from  the 
order  aud  decision  complained  of;  and  (2) 
that,  if  an  appeal  lies,  the  Jurisdiction  to  re- 
view is  in  the  suiireme  court,  and  not  In  this 
court.  .  With  this  latter  contention,  we  agree. 
The  act  creating  the  Kansas  courts  of  ap- 
peals (Laws  1893,  c.  96)  confers  upon  such 
courts  only  a  limited  and  special  jurisdiction. 
The  supreme  court  remains,  as  it  always  has 
been,  the  only  court  having  general  appellate 
jurisdiction.  The  Jurisdiction  of  this  court 
must  be  found  within  tlie  provisions  of  sec- 
tion 9  of  said  chapter  90,  which  provides: 
"Said  courts  of  appeals  •  •  •  shall  have 
exclusive  appellate  jurisdiction,  as  now  al- 
lowed by  law  in  ail  cases  of  appeal  from  con- 
victions for  misdemeanors  In  the  district  and 
other  courts  of  record;  also  in  all  proceedings 
In  error,  as  now  allowed  by  law,  taken  from 
orders  and  decisions  of  the  district,  and  othei 
courts  of  record,  or  the  Judge  thereof,  except 
probate  courts,  in  civil  actions  before  final 
Judgment,  and  from  all  final  orders  and  judg- 
ments of  such  courts,  within  their  respective 
divisions,  where  the  amount  or  value  does  not 
exceed  $2000,  exclusive  of  Interest  and  costs. 
♦  •  *  All  other  ca?es  of  appeal  and  pro- 
ceedings in  error  shall  be  taken  as  now  pro- 
vided by  law."  It  is  unimportant,  for  the 
purposes  of  this  case,  at  this  time  to  deter- 
mine as  to  the  correct  classification,  among 
actions  and  proceedings,  of  the  proceeding 
known  as  "habeas  corpus."  It  matters. not 
whether  the  proceedings  had  before  the  Judge 
of  the  district  court  of  Douglas  county  should 
be  classed  with  civil  actions  or  si)ecial  pro- 
ceedings, or  whether  it  Is  of  a  quasi  criminal 
nature.  The  important  question  is,  are  the 
order  and  decision  complained  of  such  as  this 
court  is  authorized  to  review?  Certainly  the 
plaintiff  in  error  was  not  convicted  of  a  mis- 
demeanor. That  term  has  a  well-understoo<l 
meaning  in  the  law,  which  must  be  presumed 
to  have  been  in  the  legislative  mind  when 
the  statute  was  under  consideratiou.  There 
Is  nothing  In  the  proceedings  in  this  case  that 
would  Justify  their  classiflcntiou  under  that 
head.  Neither  can  it  be  regarded  as  a  con- 
tinuation of  the  contempt  proceedings,  and 
therefore  partaking  of  Its  criminal  chs.'acter, 
as  is  the  case  (Gleason  v.  Commissioners,  30 
Kan.  53,  1  Pac.  334)  when  an  order  of  com- 
mitment Lssued  by  an  examining  magistrate 
is  reviewed  by  habeas  corpus.  There  is  no 
authority  for  such  review  of  an  order  of  com- 
mitment for  contempt  issued  by  a  court  or 
ofllcer  having  authority  to  commit.  Gen.  St. 
1S80,  i  47K'.;  In  re  Morris,  39  Kan.  28,  18  Pac. 
171.  Ordinarily,  we  tliink,  habeas  corpus  1» 
a  civil  proceeding.  The  Code  of  Civil  Pro- 
cedure makes  provision  for  It,  and  governs 
the  practice  relating  to  it.  But,  considered 
as  a  civil  proceeding,  we  have  no  jurisdiction. 
The  courts  of  appeals  have  jurisdiction  to 
review  an  order  or  Judgment  of  the  district 
court,  or  the  Judge  thereof,  ouly  wliere  the 
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amount  or  value  docs  not  exceed  $2,000,  ex- 
clusive of  interests  and  costs.  Jurisdiction  Is 
thus  limited  to  a  particular  class  of  civil  ac- 
tions,—such  only  as  Involve  controversies 
having  a  money  value.  It  necessarily  em- 
braces only  such  cases  as  are  for  the  recov- 
ery of  money,  or  that  concern  property  and 
property  rights  which  have  a  money  value. 
The  statute  furnishes  no  criterion  other 
than  the  amount  or  value  in  controversy, 
by  •which  the  appellate  jurisdiction  of  this 
court  in  civil  actions  may  l>e  determined. 
When,  as  In  this  case,  the  controversy  is 
of  a  nature  Avhich  does  not  allow  of  a  rea- 
sonable valuation  In  money,  how  can  It  be 
said  that  the  case  falls  within  the  class  to 
which  the  Jurisdiction  is  limited?  This 
was  the  view  of  the  law  expressed  by  the 
supreme  court  In  McPherson  v.  State,  5C 
K^n.  130,  42  Pac.  374.  The  last  part  of  the 
second  paragraph  of  the  syllabus  of  the 
court  in  that  case,  having  reference  to  the 
statute  above  quotetl,  reads:  "That  clause 
In  said  section  which  gives  the  courts  of 
api)cals  Jurisdiction  where  the  amount  or 
value  does  not  exceed^  ?2,000,  exclusive  of 
interest  and  costs,  includes  only  actions 
where  there  is  an  amount,  or  something 
having  money  value.  In  controversy."  This, 
was  an  action  of  quo  warranto,  appealed 
from  the  district  court  to  this  court,  and 
by  us  certified  to  the  supreme  court,  where 
It  was  held  on  'he  ground  that  that  court 
had  exclusive  Jurisdiction  of  that  class  of 
'  cases.  In  principle,  we  are  unable  to  dis- 
tinguish that  case  from  the  one  under  con- 
sideration, 80  far  as  Jurisdiction  Is  concern- 
ed. We  are  of  the  opinion  that  the  ques- 
tions presented  upon  this  record  are  not  re- 
viewable by  this  court  It  appealable  at 
all,  the  case  falls  within  the  general  appel- 
late Jurisdiction  of  the  supreme  court, 
which  has  not  been  disturbed  by  the  act 
creating  this  court,  except  as  to  the  special 
class  of  cases  above  mentioned.  The  ease 
will  therefore  be  certified  to  that  court. 
All  the  Judges  concurring. 


(4  Kan.  App,  768) 

MANSPEAKER  v.  BANK  OF  TOPEKA. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.     Dec.  3,  1890.) 

Validiti  op  Writ— Ambsdmbnt  op  Pleadino — 
IssuANCB  OP  New  Summons. 

1.  Where  a  petition  and  praecipe  for  summons 
are  filed  with  the  cleric  of  the  court,  neitlier  of 
which  is  signed  by  the  plaintiff  or  his  attorney, 
the  defect  is  merely  forma),  which  could  be,  and 
the  party  should  be  allowed  to  correct  by  amend- 
ment. The  defect  is  purely  technicHl,  and  does 
not  aftect  the  substantial  rights  of  the  party. 
Civ.  Code,  §  140. 

2.  Nor  do  such  defects  oust  the  court  of  its 
jurisdiction,  where  a  summons  has  been  issunl 
by  the  clerk,  and  personally  served  upon  the  de- 
fendant: and,  upon  amendment  being  made,  no 
now  summons  need  be  issued  nor  served,  and  the 
action  will  be  held  as  commenced  at  the  date  of 
the  issuance  of  the  original  summons. 

(Syllabus  by  the  Court.) 


Error  from  circuit  court,  Shawnee  connty; 
J.  B.  Johnson,  Judge. 

Action  by  the  Bank  of  Topeka  against  W. 
W.  Manspcaker.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Afiirmed. 

E.  A.  Austin,  for  pUintifF  In  error.  D.  W. 
Mulvane,  for  defendant  in  error. 

GILKESON,  P.  J.  The  Bank  of  Topeka,  as 
plaintiff  l>elow,  filed  a  petition  without  sig- 
nature of  plaintiff  or  attorney,  and  also  a 
praecipe  for  summons  in  like  condition.  The 
clerk  of  the  court  issued  summons,  wbich 
was  personally  served  npon  the  defendant 
below,  and  thereupon  he  filed  the  following 
motion:  "Comes  now  said  defendant,  appear- 
ing specially  for  the  purpose  of  this  motion 
only,  and  moves  the  court:  (1)  To  set  aside 
and  to  quash  the  summons,  and  the  service 
thereof,  for  the  reason  that  the  same  was  not 
Issued  In  pursuance  of  a  written  praecipe  filed 
by  the  plaintiff.  (2)  To  set  aside  and  to  quasb 
the  summons  and  the  service  thereof  for  the 
reason  that  the  same  was  not  issued  upon  any 
petition  filed  in  the  office  of  the  cleric  of  this 
court.  (3)  Objecting  to  the  Jurisdiction  of 
this  court  to  set  aside  and  to  quash  the  sum- 
mons herein,  and  the  service  thereof,  and  to 
strike  said  cause  from  the  docket  of  said  court 
for  the  reason  that  no  petition,  prteclpe,  or  oth- 
er proper  and  sufficient  pleading  by  the  party 
or  its  attorney  has  been  made,  signed,  or  filed 
siifficlent  to  give  this  court  Jurisdiction  of  the 
case.  Edward  A.  Austin,  Atty.  for  Deft" 
This  the  court  overruled,  and  permitted  the 
plaintiff  to  amend  Its  petition  by  signing  the 
same,  and  then  rendered  Judgment  by  de- 
fault for  the  amount  prayed,  without  new 
service,  and  this  la  the  error  comi)iained  of, 
for  the  reasons: 

1.  That  no  written  praecipe  was  filed  with 
the  clerk  of  the  court  While  we  might  concede 
that  the  prasclpe  was  informal,  we  cannot 
say  that  none  was  filed,  and,  if  there  bad  not 
been,  we  cannot  say  that  It  affected  the  Juris- 
diction of  the  court  The  Issuing  of  a  Bammons 
by  the  clerk  of  the  district  court  without  a 
praecipe  is  not  an  error  of  which  the  defendant 
can  complain.  It  ts  true  that  it  was  the  duty 
of  the  plaUitlff  to  file  a  praecipe  with  the  cletk, 
and  until  he  did  so  the  clerk  might  refuse  to  Is- 
sue the  summons,  and  be  ex  :!used  therefor.  But 
as  the  clerk  in  this  court  proceeded  to  issue  tbe 
summons  required  by  law,  with  the  proper 
indorsements  thereon  setting  forth  tbe  amount 
of  the  plaintiff's  claim,  we  are  unable  to  see 
how  the  defendant  could  be  at  all  prejudiced 
by  the  failure  of  plaintiff  to  file  a  praecipe. 
Groff  V.  Russell,  3  Kan.  213.  And  in  the  case 
at  bar  a  praecipe  was  filed,  but  not  signed  by 
the  attorney  or  plaintiff,  and  the  statute  does 
not  require  the  praecipe  to  be  signed.  Wotild 
not  a  pneclpe  (written  upon  the  back  of  a 
i>etitIon)  without  signature,  and  filed  with  the 
petition,  be  a  compliance  with  the  statute? 
We  think  so. 

2.  That  the  petition  filed  was  not  signed  by 
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the  plaintiff  or  Its  attorney.  Civ.  Code,  I 
87,  provides:  "The  i)etition  must  contain: 
(1)  The  name  of  the  court  and  the  county  In 
which  the  action  is  brought,  and  the  names 
of  the  parties  plaintiff  and  defendant,  follow- 
ed by  the  word  'Petition.'"  In  Butcher  v. 
Bank,  2  Ivan.  70,  the  court  held:  "The  ac- 
tion of  the  court  in  permitting  the  party  to 
amend  by  inserting  the  word  'Petition,*  which 
had  been  admitted,  was  so  manifestly  correct 
that  we  need  not  argue  it.  By  the  Code  It  Is 
made  necessary  that  the  word  shall  follow  the 
names  of  the  patties  to  the  suit  in  the  caption. 
When  omitted,  the  coiu't  should  allow  an 
amendment  at  any  time,  without  delaying 
the  suit,  and  ought  not  to  sustain  a  motion 
to  strike  It  from  the  flies  without  first,  at  most, 
giving  an  opportunity  to  amend.  •  •  •  We 
do  not  happen  to  see  how  It  would  affect  the 
substauual  rights  ot  the  adverse  party  wheth- 
er the  amendment  is  made  or  not."  Now, 
section  107  of  the  Civil  Code  is  not  any  strong- 
er: "Kvery  pleading  in  a  court  of  record, 
must  be  subscribed  by  the  party  or  his  at- 
torney." And  we  think  that  a  failure  to  sign 
would  be  a  mere  formal  defect,  which  could 
be  (and  the  party  omitting  to  sign  should  be 
permitted  to  have)  corrected  by  an  amend- 
ment. If  it  is  an  error,  it  Is  purely  technical, 
and  docs  not  affect  the  substantial  rights  of 
the  party.  "The  court  in  everj'  stage  of  action 
must  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  par- 
ty; and  no  Judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect." 
Civ.  Code,  §  140.  Nor  do  the  defects  In  the 
praecipe  and  petition  oust  the  court  of  its 
Jurisdiction.  It  certainly  had  Jurisdiction  of 
the  subject-matter  of  the  action,  and  acquired 
jurisdiction  of  the  person  of  the  plaintiff  by 
the  service  of  the  summons;  and  If  no  mo- 
tion had  been  filed,  and  the  court  had  ren- 
dered Judgment,  with  the  petition  and  pree- 
cipe  In  the  condition  they  originally  were. 
Judgment  would  not  be  reversed  under  sec- 
tion 140,  supra. 

3.  That  new  service  should  have  been  ob- 
tained after  the  amendment  before  judgment 
was  rendered.  We  cannot  agree  with  coun- 
sel in  this  contention.  Where  the  amendment 
was  formal,  and  the  defendant  could  derive 
no  benefit  from  a  service  of  summons  after 
the  amendment,  such  service  is  unnecessary. 
That  these  amendments  were  formal,  we  have 
decided.  What  benefit  could  the  defendant 
derive  from  the  service  of  new  summons? 
None,  The  summons  served  gave  him  the 
same  Information  he  would  have  received  if 
the  praecipe  and  petition  had  been  signed,  and 
he  would  have  received  no  more  by  the  Is- 
suance of  a  new  one.  He  was  informed  by 
whom  he  had  been  sued,  the  amount  claimed, 
and  the  time  required  for  his  answer.  We 
think  the  rule  laid  down  by  the  supreme  court 
of  Nebraska  is  correct,  and  peculiarly  applica- 
ble to  this  case.  Upon  the  amendment  of  a 
I)etition,  where  the  identity  of  the  cause  of 


action  Is  preserved,  and  the  claim  of  the 
plaintiff  is  not  substantially  changed,  no  new 
summons  need  be  issued  nor  sei-ved,  and  the 
action  will  be  held  as  commenced  at  the  date 
of  the  Issuance  of  the  summons  in  the  case. 
Bank  v.  Bollong  (Neb.)  45  N.  W.  104.  Cobb,  C. 
J.,  In  delivering  the  opinion  of  the  court,  says: 
"Doubtless  there  is  an  abstract  rule  of  reason- 
ing by  which  It  may  be  contended  that  a  peti- 
tion which  falls  short  of  the  requirements  of 
the  law  Is  not  a  petition;  but  a  rule  of  that 
severity  does  not  prevail  In  the  Interpretation 
of  the  statutes,  and  especially  of  the  statute 
of  amendment  to  pleadings  in  civil  actions, 
which  owes  its  existence  to  a  necessity  for 
the  application  of  liberal  rules  In  the  further- 
ance of  Justice.  •  •  »  From  an  examina- 
tion and  comparison  of  the  amended  petitiop 
with  the  original,  it  does  not  appear  that  any 
new  cause  of  action  was  set  up,  but  that  they 
are  all  the  same  causes  of  action,  originally 
brought,  'separately  stated  and  numbered,' 
as  required  by  section  9S  of  the  Civil  Code, 
but  are  the  same  in  fact;  hence  It  is  held  that 
the  amended  petition  is  consubstantial  with 
the  original  In  inception  and  filing,  and  thai 
tlte  action  was  In  law  commenced  with .  th« 
service  of  the  summons  in  the  case;  and,  that 
I  may  not  be  misunderstood,  there  was  no  re- 
quirement of  an  alias  summons  following  thf 
amended  petition."  We  fail  to  see  any  erroi 
In  the  record.  The  Judgment  of  the  district 
court  will  be  afllrmed.  All  the  judges  con- 
curring. 


(4  Kan.  App.  772) 

BOARD  OF  COM'RS  OF  WYANDOTTE 
COUNTY  V.  KANSAS  CITY, 
FT.  S.  &  M.  R.  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Dec.  3,  1896.) 

Taxes — Paymbnt  unueb  Protbst— Rbcovebt 
Back. 
A  payment  of  illegal  taxes,  made  under  pro- 
test, and  to  prevent  the  issuing  of  a  tax  WBrmnl 
therefor,  is  not  b  voluntary  payment,  and  maj 
be  recovered  back,  notwithistaDdinp  no  warrant 
or  other  process  had  been  actually  issued  for  th« 
collection  of  the  same.  Kansas  Pac.  Jly.  Co.  v 
Commissioners  of  Wyandotte  Co.,  16  ICan.  587 
followed. 

(Syllabus  by  the  Court.) 

Error  from  district  count,  Wyandotte  coun 
ty;   H.  L.  Alden,  Judge. 

Action  by  the  Kansas  City,  Ft.  Scott  S 
Memphis  Railroad  Company  against  the  board 
of  commissioners  of  Wyandotte  county.  Judg 
metit  for  plaintiff.  Defendaots  bring  error 
Al&nned. 

8.  0.  Miller,  for  plaintiffs  in  error.  Wallac) 
Pratt,  I.  P.  Dana,  and  Charles  W.  Blair,  foi 
defendant  in  error. 

CARVER,  J.  This  was  an  action  brough 
by  the  defendant  in  error  to  recover  bad 
from  the  plaintiffs  in  error  certain  sums  a 
money  paid  by  the  former  to  the  latter,  !■ 
satisfaction  of  certain  illegal  taxes,  assessec 
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for  the  year  1888,  under  the  provisions  of 
chapter  214  of  the  Laws  of  1887,  entitled  "An 
act  providing  for  the  Improvement  of  county 
roads."  Since  this  action  was  commenced, 
the  act  In  question  has  been  passed  upon  by 
the  supreme  court,  and  held  to  be  unconstitu- 
tional and  void.  Commissioners  v.  Abtiott, 
52  Kan.  148,  34  Pac.  410. 

The  only  remaining  question  in  the  case  is 
whether  the  payment  was  a  voluntary  one, 
and  therefore  not  recoverable.  The  case  was 
tried  In  the  district  court  upon  an  agreed 
statement  of  facts.  In  which  it  was  stipula.tel 
and  agreed:  "Said  payments  were  made  un- 
der due  protest  of  the  illegality  of  the  taxes, 
and  with  due  notice  to  the  county  that  suit 
would  be  brought  to  recover  the  same.  It 
was  paid  to  prevent  the  seizure  and  sale  of 
the  railroad  property  under  the  waiTant  of 
the  treasurer  which  would  liave  l)een  issued 
If  said  taxes  had  not  been  paid."  It  was  also 
agreed  that  one  half  of  said  illegal  taxes  was 
so  paid  on  December  20,  1888,  and  the  other 
half  on  June  20,  1889.  It  is  contended  by  the 
plaintiffs  in  error  that  the  payment  should 
have  been  held  to  be  a  voluntary  one,  be- 
cause, when  made',  no  tax  warrant  or  other 
process  had  been  Issued  to  collect  the  same. 
With  this  contention  we  do  not  agree.  A 
IMiyment  of  illegal  taxes,  made  umler  the  cir- 
cumstances shewn  in  this  case,  is  not  a  vol- 
untary one.  This  question  is  too  well  settled 
by  the  decisions  of  the  sui.reme  court  to  re- 
quire further  discussion.  Kan.«as  Pac.  Ry. 
Co.  v.  Commissioners  of  Wyandotte  Co.,  16 
Kan.  .587;  Atcliison,  T.  &  S.  F.  R.  Co.  v. 
Commissioners  of  Atchison  Co.,  47  Kan.  722, 
28  Pae.  909.  Upon  the  authority  of  tliese 
decisions,  the  judgment  is  affirmed.  All  tlie 
judges  concurring. 


(4  Kan.  App.  49) 

In  re  CHAPMAN. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.     Dec.  10,  1890.) 

Uabbas  Corpus— Iu.eoal  iMpursoNMENT— Abuest 
ON  Civil  Process— Discharge. 

1.  While  habeas  corpus  is  a  proper  remedy  for 
ovory  illognl  imprisonment,  both  in  civil  and  crim- 
inal cnsps.  an  imprisonment  is  not  illegal,  in  the 
Ki>n.sc  of  this  rule,  merely  bocause  the  process  or 
order  under  which  a  party  is  held  has  l)een  ir- 
r»'R«larly  issued,  or  is  erroneous. 

2.  Where  a  creditor  in  a  civil  action  files  in  the 
office  of  the  clerk  of  the  court  in  whioli  the  action 
is  iH'nding  an  affidavit  of  his  authorized  ngont, 
stating  therein  the  nature  of  his  claim,  that  it  is 
just,  and  the  amount  thereof,  and  showing  that 
the  defendant  is  Biiilty  of  one  or  more  of  the  sev- 
eral fraudulent  acts  enumerate<i  in  section  148  of 
tlie  Civil  Code,  and  the  affidavit  also  contains  a 
statement  of  the  facts  claimed  to  justify  the  Ijeiief 
that  the  defendant  is  guilty  of  the  fraudulent  acts 
so  charfied  aKainst  him,  aud  there  is  also  filed  in 
said  office  a  proper  bond,  as  required  by  law.  the 
said  clerk  thereby  acquires  jurisdiction  to  issue 
an  order  for  the  arrest  of  the  defendant:  and  in 
such  case,  where  the  process  so  issued  is  rcRidar 
uiwn  its  face,  and  is  executeii  by  the  sheriff  in 
the  manner  required  by  law,  the  defendant  will 
not  he  (lischarKed  on  lml)eas  corpus  merely  l)o- 
cause  an  attacliment  may  have  been  previously 


issued  against  him  in  the  same  case,  and  levied 
upon  sufficient  property  to  satisQr  the  plaintiff's 
claim. 
(Syllabus  by  the  Court) 

Petition  of  Andrew  Daniel  Chapman  for  a 
writ  of  habeas  corpus.     Remanded. 

Mohler    &    Hlller,    for    petitioner.     Z.    C. 
MllUken  and  Bond  &  Osboru,  for  respondent.' 

CLARK,  J.    On  February  12,  189(i.  Andrew 
Daniel  Chapman  applied  to  this  court  for  a 
writ  of  habeas  corpus,  alleging  that  he  was 
lUegally   restrained   of   hfs   liberty   by   the 
sheriff  of  Saline  county.     The  writ  was  duly 
Issued  returnable  March  Cth,  and  the  iR>ti- 
tioner  was  admitted  to  ball  pending  the  hear- 
ing and  final  decision  of  this  court.     From 
the   sheriff's   return   to   the   w^rit,   and   the 
agreed  statement  of  facts  submitted  at  the 
hearing,  it  appears  that  on  January  6,  ISfK^ 
the  H;   D.   Lee   Mercantile  Company  com- 
menced an  action  In  the  district  court  of 
Saline  county  against  the  petitioner  to  re- 
cover the  sum   of  $1,282.65   then  due  and 
unpaid,  on  an  account,  and  on  the  same  day 
an  attachment  was  duly  Issued  out  of  said 
court,   and  levied  upon  stock   of  groceries 
and  store  fixtures,  of  the  appraised  value 
of  f  1,342.17,  as  the  property  of  the  petitioner. 
On  January  16th,  Chapman  filed  his  motion 
for  a  dissolution  of  the  attachment    A  hear- 
ing thereon  was  had,  and  on  January  27th 
the  court  made,  among  otliers,  the  following 
findings  of  fact:     That  on  January  4th  the 
defendant  was  Indebted  to  bis  brother  in  the 
sum  of  ?400,  to  his  wife  In  the  sum  of  $10."i. 
and  to  his  father  in  the  sum  of  $(}14;   that 
on  that  day  he  executed  chattel  mortgages 
on  the  property  attachetl  to  secure  the  pay- 
ment of  the  $505  to  his  wife  and  brother, 
and  delivered  possession  of  the  proi»erty  t'l 
the  mortgagees;    that  he  assigned  to  his  fa- 
ther, in  payment  of  the  indebtedness  due  hiiu, 
his  book  accounts,  the  f.ice  value  of  which 
was  about  $l,3()0,  but  which  did  not  excee<l 
in  actual  value  the  sum  of  $600;  that  on  Jan- 
uary Cth   he  executed  to  W.  H.  Bishop  a 
note  for  $100,  which  he  also  secured  by  a 
chattel  mortgage  on  the  property  attached: 
that  the  statements  made  by  the  defendant 
to  the  plaintiff  as  to  his  financial  condition 
for   the   purpose   of  obtaining  credit   were 
fraudulent  as  agaiilst  the  plaintiff;  that  fli< 
mortgage    given    to    Bishop    was    likewise 
fraudulent  as  against  the  plaintiff;   that  the 
allegations   in   the   aflidavit   for   attachment 
"that  the  defendant  had  assigned,  remove<l. 
and  disposed  of  his  property  with  the  intent 
to  hinder,  delay,  and  defraud  his  creditors. 
and  that  he  had  fraudulently  contracted  the 
debt  for  which  said  action  was  brought." 
were  true;  and  overruled  the  motion  to  dis- 
solve the  nttaehraent.     On  the  same  day  the 
plaintiff  filed  Its  motion  for  the  sale  of  the 
attached  pi^perty  because  of  its  perishable 
nature,  and  on  January  28th  the  court  or- 
dered said  property  to  be  sold,  the  proceeds 
tliereof  to  be  held  subject  to  the  final  orJer 
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and  Judgment  of  the  court.  An  order  of  sale 
was  accordingly  Issued  on  January  30th,  and 
tUe  property  was  duly  sold  on  February  13th 
lor  $1,450  cash.  On  January  29th,  while  the 
levy  of  the  order  of  attachment  was  In  full 
force  and  effect,  the  plaintiff  filed  in  the 
office  of  the  district  clerk  of  Saline  county 
an  attidavit  for  an  order  of  arrest,  alleging 
therein  that  it  had  brought  an  action  against 
Chapman  to  recover  $1,282.55,  and  that  said 
claim  was  just,  due,  and  remained  unpaid; 
that  Chapman  fraudulently  contracted  this 
said  indebtedness,  and  fraudulently  incurred 
said  obligation;  that  he  had  fraudulently  as- 
signed and  removed  and  disposed  of  his 
property,  with  the  intent  to  defraud  his 
creditors;  that  he  had  begun  to  convert  his 
property  into  money  for  the  purpose  of  pla- 
cing it  beyond  reach  of  his  creditors;  and 
that  he  had  begun  to  dispose  of  his  property 
with  the  intent  to  defraud  his  creditors; 
that  the  defendant  had  e.xecuted  the  several 
mortgages  and  the  assignment  above  men- 
tioned, and  that  at  the  time  of  the  execu- 
tion and  delivery  of  said  mortgages  and  as- 
signment all  of  the  property  owned  by 
Chapman  did  not  exceed  in  value  the  sum  of 
$1,500,  and  that  he  was  insolvent,  and  un- 
able to  pay  his  debts.  The  affidavit  also 
recited  the  Issuance  of  the  order  of  attach- 
ment in  that  action  and  the  overruUug  of 
the  defendant's  motion  to  dissolve  said  order. 
A  sufficient  undertaking  having  been  entered 
into  by  the  plaintiff,  an  order  of  arrest  was 
is.sued  by  the  clerk,  directed  to  the  sheriff, 
^vllich  was  In  all  respects  in  compliance  with 
the  requirements  of  the  statutes,  and  com- 
manded the  officer  to  arrest  the  defendant, 
and  hold  him  to  bail  in  the  sum  of  $::,5(i5.30, 
or,  in  default  thei'eof,  to  commit  him  to  the 
county  Jail,  to  be  kept  in  custoily  until  dis- 
charged by  law.  Chapman  was  taken  into 
custody  under  this  order,  and  on  February 
10th  be  applied  to  the  probate  court  of  Saline 
county  for  a  writ  of  habeas  corpus,  which 
was  duly  issued,  and  on  the  following  day  a 
hearing  was  had,  and  the  petitioner  was  re- 
manded to  the  custody  of  the  sheriff.  Upon 
the  facts  as  above  recited,  the  petitioner 
claims  that  he  is  illegally  restrained  of  his 
liberty,  and  is  entitled  to  be  discharged  by 
proceedings  in  habeas  corpus. 

The  statute  provides  that  the  plaintiff  In 
a  civil  action  for  the  recovei-y  of  money 
may,  upon  the  existence  of  certain  facts,  at 
or  after  the  commencement  thereof,  have  an 
attachment  against  the  property  of  the  de- 
fendant when  certain  conditions  prescribed 
by  the  statute  have  been  complied  with. 
The  order  of  attachment  must  require  the 
officer  to  attach  the  property  of  the  defend- 
ant, or  so  much  thereof  as  will  satisfy  the 
plaintiff's  claim  to  be  stated  In  the  order, 
and  the  probable  cost  of  the  action  not  ex- 
oeodhig  $50.  Civ  Code,  S$  190-193.  The  req- 
uisite facts  exi.'<ting,  and  the  v>ondltlon8  pre- 
scribed by  la*  being  fully  complied  with  in 
this  case,  the  order  of  attachment  was  right- 


fully issued,  and  it  was  also  properly,  executed. 
The  statute  likewise  authorizes  the  arrest 
of  a  defendant  in  a  civil  action  either  before 
or  after  Judgment,  when  an  affidavit  of  the 
plaintiff,  his  authorized  agent  or  attorney,  is 
filed  In  the  office  of  the  clerk  of  the  court  in 
which  the  action  is  brought,  containing  'cer- 
tain es.seutial  allegations.  Civ.  Code,  §§  147- 
149.  The  grounds  upon  which  an  order  of 
arrest  may  be  issued  are  quite  similar  to  those 
which  authorize  proceedings  in  attachment. 
The  object  of  the  proceeding  by  order  of  ar- 
rest and  by  attachment  is  the  same,— to  com- 
pel payment  of  a  debt  fraudulently  contracted, 
or  payment  of  which  is  fraudulently  evaded,— 
and  the  statute  does  not.  in  terms,  provide 
tliat  the  plaintiff  shall  not  have  an  order  of 
arrest  in  an  action  wherein  he  has  taken  de- 
fendant's property  in  attachment.  We  do  not 
think  that  the  law  contemplates  that  the  cred- 
itor may,  before  Judgment,  cause  the  arrest 
of  the  defendant  after  having  attached  suffi- 
cient property  to  satisfy  the  full  amount  of 
his  claim  and  the  probable  costs  of  the  ac- 
tion. This  seems  to  be  the  view  taken  by 
our  supreme  court  in  Bank  v.  Mottin,  47 
Ivan.  403,  28  Pac.  200,  where  it  was  held  that, 
while  a  creditor  holding  a  chattel  mor.tgagu 
as  security  for  his  debt  upon  property  be- 
longing to  the  debtor  can  maintain  an  at- 
tachment against  the  same  and  otiier  prop- 
erty of  the  debtor,  if  such  a  chattel  mortgage 
is  ample  security  to  pay  the  creditor's  claim 
in  full,  any  one  Interested  would  be  entitled 
upon  motion  to  have  so  much  of  the  property 
not  embraced  in  the  chattel  mortgage  dis- 
charged from  the  attachment  as  is  not  needed 
for  the  payment  of  the  claim.  In  that  case 
the  court  with  approval  cited  Gillespie  v.  Lov- 
ell,  7  Kan.  419;  where  an  attachment  bad 
been  levied  In  an  action  for  the  recovery  of 
money  and  to  foreclose  a  mechanic's  lien,  and 
It  was  said,  "It  can  hardly  be  supposed  that 
the  law  intends  to  give  the  plaintiff  a  double 
security."  But,  If  sufficient  property  is  not 
levied  upon  to  satisfy  the  order  of  attachment, 
or  the  property  attached  is  incumbered  b.v 
prior  liens  of  any  kind,  probably  an  order  of 
arrest  might  properly  be  Issued,  and  the  de- 
fendant be  held  to  bail  in  a  sum  double  the 
amount  of  the  debt  remaining  unsecured. 
Shedd  V.  McConneli,  18  Kan.  594.  What  may 
be  finally  determined  as  to  which  has  priority, 
the  Hens  of  the  chattel  mortgage  or  the  at- 
tachment levy,  is  mere  speculation.  The  court 
found  the  attached  property  to  be  of  the 
value  of  about  $1,500.  It  was  appraised  at 
$1,342.17,  and  was  afterwards  sold  by  order 
of  the  court  as  perishable  property  for  $1,450. 
The  plaintiff's  claim  and  the  probable  costs  of 
the  action  amounted  to  only  $1,3:12.65.  Had 
the  plaintiff  admitted  that  the  liens  of  the 
chattel  mortgages  had  priority  over  the  at- 
tachment levy,  then,  for  the  purpose  of  procur- 
ing an  order  of  arrest,  all  of  plaintiff's  claim 
in  excess  of  the  amount  due  on  the  mortgages 
should  have  been  considered  as  fully  satisfied 
by  virtue  of  the  attachment  proceedings,  and 
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the  defendant  ought  not  to  hare  been  held  to 
bail  in  a  sum  exceeding  double  the  amount 
due  on  the  chattel  mortgages,  instead  of 
double  the  amount  of  plaintiff's  dalm  as  set 
forth  In  the  petition,  as  was  required  In  this 
cnse.  If  by  the  attachment  levy  the  plain- 
tiff acquired  a  prior  Hen  on  the  property  at- 
tached, it  had  all  the  security  to  which  it 
was  justly  entitled.  We  think,  as  the  affi- 
davit for  an  order  of  arrest  showed  upon  its 
face  that  the  plaintiff  had  elected  to  pursue 
Its  remedy  by  attachment,  and  failed  to  show 
that  its  claim  had  not  been  amply  secured 
by  virtue  of  the  levy  of  the  attachment,  a 
presumption  would  arise  that  sufficient  prop- 
erty had  been  le^ed  upon  to  satisfy  the  order 
of  attachment.  While  the  statements  recited 
In  the  affidavit,  If  true,  were  sufficient  to 
Justify  the  belief  that  the  defendant  had 
fraudulently  contracted  the  debt,  and  was 
seeking  to  fraudulently  evade  its  payment, 
the  further  recital  therein  with  reference  to 
the  attachment  proceedings  in  our  opinion 
tended  to  show  that  the  plaintiff  had  obtained 
ample  security  for  the  payment  of  its  claim, 
and  that  an  order  of  arrest  should  not  have 
been  issued.  Still  the  affidavit  was  made  by 
tb«  authorized  agent  of  the  plaintiff.  It  con- 
tained the  essential  particulars  required  by 
the  statute,  and  was  filed  in  the  proper  office. 
Under  section  148  of  the  Civil  Code,  the  clerk 
has  Jurisdiction  and  authority  to  pass  upon 
the  question  as  to  the  sufficiency  of  the  affi- 
davit, and,  having  done  this,  and  the  proper 
bond  hiving  been  filed,  he  also  had  Jurisdiction 
to  issue  the  order  of  arrest.  The  process  was 
regular  upon  its  face,  and  there  is  no  claim 
that  the  sheriff  in  any  way  failed  to  execute 
It  in  the  manner  required  by  law.  Such  being 
the  case,  the  order  of  arrest  was  not  void,  nor 
were  the  proceedings  thereunder  mere  nulli- 
ties. W^hile  habeas  coipus  is  a  proper  remedy 
for  every  Illegal  imprisonment,  both  in  civil 
and  criminal  cases,  an  imprisonment  is  not 
Illegal  in  the  sense  of  this  rule  merely  be- 
cause the  process  or  order  under  which  a 
party  is  held  has  been  irregularly  issued,  or 
is  erroneous.  The  authorities  are  uniform  that 
this  writ  Is  not  intended  to  have  the  force  or 
operation  either  of  an  appeal  or  a  writ  of 
error,"  nor  is  it  a  substitute  for  either.  Ex 
parte  Maxwell,  11  Nev.  428;  Ex  parte  Ah 
Sam,  24  Pac.  276;  Sennott's  Case,  140  Mass. 
480,  16  N.  E.  448;  Ex  parte  McCuilough,  35 
Cal.  97;  Ex  parte  Crouch,  112  U.  S.  178,  5  Sup. 
Ct.  96;  In  re  Morris,  30  Kan.  28,  18  Pac.  171; 
Barton  v.  Saunders,  16  Or.  51,  10  Pac.  .921. 
In  Peltier  v.  Pennington,  14  N.  3.  Law,  312, 
it  Is  said  that  a  defendant  will  not  be  dis- 
charged on  a  writ  of  habeas  corpus  where  the 
writ  on  which  he  Is  detained  is  In  Itself  a  legal 
and  proper  one,  and  the  court  out  of  which  it 
issued  Is  of  competent  Jurisdiction,  and  where 
the  only  matter  in  dispute  is  the  regruiarlty  of 
the  process  and  the  validity  of  the  arrest.  In 
Re  Morris,  supra,  the  following  language  is 
used:  "We  can  question  any  defects  which 
may  affect  the  Jurisdiction  of  the  court  or 


officer,  and  which  would  render  the  proceed- 
ings void.  The  Jurisdiction  having  been  estab- 
lished, we  cannot  Inquire  Into  the  regularity 
of  the  proceedings.  If  there  have  been  errors 
committed,  even  flagrant  ones,  the  remedy  for 
correcting  them  is  not  to  be  found  in  proceed- 
ings in  habeas  corpus."  In  State  ▼.  Bridges. 
64  Ga.  146,  we  find  the  following  language: 
"Where  the  imprisonment  takes  place  on 
mesne  process,  the  range  of  inquiry  upon  ha- 
beas corpus  is  merely  whether  the  plaintiff 
has  brought  a  proper  suit  In  the  proper  court, 
and  has  taken  all  the  steps  in  the  procedure 
which  the  law  lays  down  as  conditions  pre- 
cedent. These  things  appearing,  the  lawful- 
ness of  the  custody  follows  necessarily.  The 
Investigation  relates  to  what  has  been  done, 
not  to  whether  It  onght  to  have  been  done." 
In  People  v.  LIscomb,  00  N.  Y.  550:  "If  the 
process  is  valid  on  its  face,  it  will  be  deemed 
prima  facie  legal,  and  the  prisoner  must  as- 
sume the  burden  of  impeaching  its  validity 
by  showing  a  want  of  Jurisdiction.  Error, 
irreg^ularlty,  or  want  of  form  is  no  objection; 
nor  is  any  defect  which  may  be  amended  or 
remedied  by  the  court  from  which  It  Issued.'* 
In  Church,  Hab.  Corp.  {  383,  the  author  says: 
"To  obtain  a  discharge  on  habeas  corpus  frora 
an  arrest  under  a  body  execution,  the  defects 
in  the  execution  must  be  matters  of  substance 
required  by  law,  rendering  the  process  void, 
and  not  merely  voidable;  for  in  the  latter  ease 
the  remedy  is  by  motion  to  set  It  aside."  A 
New  York  statute  in  effect  provided  that  a 
warrant  for  the  arrest  of  the  defendant  in  a 
civil  action  should  not  issue  until  after  execu- 
tion against  his  property,  directed  to  the  prop- 
er officer  of  the  county  In  which  the  defend- 
ant resided,  had  been  returned  unsatlstied.  A 
defendant  was  arrested  upon  process  regular 
in  all  respects,  except  that  no  execution 
against  his  property  had  been  issued  as  re- 
quired by  the  statute,  and  it  was  held  that, 
altliough  the  Issuance  of  the  process  under 
which  he  was  held  was  irregular,  it  was  not 
void,  and  that  he  was,  therefore,  not  entitled 
to  be  discharged  on  habeas  corpus,  but  that 
his  proper  remedy  was  to  apply  to  the  court 
to  have  the  order  of  arrest  vacated.  Bank  v. 
Jenkins,  18  Johns.  304.  The  petitioner  has 
cited  in  support  of  his  application  the  cases  of 
In  re  Grey,  41  Kan.  461,  21  Pac.  678;  In  re 
McMIcken,  39  Kan.  406,  18  Pac.  473;  Ex 
parte  Randolph,  Fed.  Cas.  No.  11,358.  In 
the  Grey  Case  the  order  of  arrest  was  issued 
In  accordance  with  section  27  of  Justice's  act, 
which  commanded  the  constable  to  arrest  the 
execution  debtor  only  In  case  the  judgment 
should  not  be  paid,  or  an  amoimt  of  personal 
property  sufficient  to  satisfy  the  judgment 
could  be  found  within  the  county  whereon  to 
levy  execution.  The  constable  levied  on  prop- 
erty which  was  subsequently  replevlned  by 
a  third  party  claiming  to  be  Its  owner,  and 
It  was  held  that,  while  that  levy  remained  in 
full  force  and  subsisting,  and  no  further  ef- 
fort was  made  to  obtain  satisfaction  of  the 
judgment  from  other  personal  proi)erty  of  tlie 
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Judgment  debtor,  tbe  officer  bad  no  autbority 
to    arrest    tbe    defendant.    In  tbe  Itnndolpb 
Case  It  was  held  tbat  tbe  auditor  of  tbe  treas- 
ury, after  having  settled  an  account  of  a  pub- 
lic o£Bcer,  and  closed  it,   bad  no  authority 
thereafter  to  open  it,  restate  It.  and  upon  tbe 
account  thus  restated  to  Institute  proceedings 
by  a  warrant  of  distress  against  the  debtor; 
and  it  was  there  said  tbat  upon  liabeas  corpus 
the  question  is  not  ^trbetber  there  Is  error  in 
the  proceedings,  but  whether  there  was  Juris- 
diction la  the  case  of  tbe  auditor  of  the  treas^ 
ury.    In   the  McMlcken   Case    tbe   petitioner 
had  been  Informed  against  for  crime,  and 
the  district  court  overruled  bis  motion  to  dis- 
charge titm  under  section  220  of  tbe  Criminal 
Code,   which   reads:     "If    any   person   under 
indictment  or  information  for  an  offense,'  and 
committed  to  prison,  shall  not  be  brought  to 
trial  before  the  end  of  the  second  term  of 
the  court  having  Jurisdiction  of  the  offense, 
which  shall   be   held  after  such   Indictment 
found  or  information  filed,   be   shall  be  en- 
titled to  be  discharged  so  far  as  relates  to 
the  offense  for  which  he  was  committed  un- 
less the  delay  shall  happen  on  tbe  application 
■of  the  prisoner  or  shall  be  occasioned  by  the 
want  of  time  to  try  the  cause  at  such  second 
term."    Tbe  court  said  that  there  could  be  no . 
question   that  tbe   prisoner    was  -entitled   to 
his  discharge  upon  bis  motion,  as  the  record 
clearly  shows  that  the  delay  had  not  hap- 
pened upon  his  application,  or  been  occasioned 
by  the  want  of  time  to  try  the  case;  and  a 
majority  of  the  court  reached  the  conclusion 
that,   as  the  petitioner  was  entitled   to   his 
discharge  in  the  district  court,  he  ought  to  be 
released  in  bis  proceeding  in  habeas  corpus, 
as  that  proceeding  was  the  only  one  which 
afforded  him  a  speedy  remedy;  that.  If  his 
only  remedy   was  by  appeal,   he   must  con- 
tinue wrongfully  restrained  of  his  liberty  until 
the  case  was  finally  determined  by  the  dis- 
trict court,  as  an  appeal  can  be  taken  by  de- 
fendant only  after  Judgment  that  it  would  be 
a  palpable  rlolatiou  of  the  bill  of  rights,  and 
also  of  the  statute,  to  require  an  accused,  who 
was  entitled   to  his  discbarge  so  far  as  re- 
lates to  the  offense  for  which  he  was  commit- 
ted, to  be  restrained  of  his  liberty  indefinitely 
at  tbe  Instance  of  the  state,  or  upon  the  order 
of  tbe  court  to  await  his  final  trial  or  deter- 
minntlon  of  the  .case  against  him.    While  the 
decision  in  the  McMlcken  Case  was  not  unani- 
mous, a  much  stronger  showing  was  made  in 
tbat  case  than   In   this  one.    There   the   pe- 
titioner had  applied  to  tbe  court  in  which  the 
-criminal  action  was  pending  against  him  for 
bis  discbarge  under   the   statute.    The  court 
erroneously    overruled    bis    mption.    In    this 
case  no  application  for  relief  was  made  to  tbe 
court  in  which  the  civil  action  was  pending 
against    the    petitioner.    Section    173   of    tbe 
Civil  Code  provides  tbat  "a  defendant  may 
at  any  time  before  Judgment  apply  on  motion 
to  tbe  court  in  which  the  suit  is  brought,  if  in 
session,  and  ill  vacation  to  a  Judge  thereof, 
to  vacate  the  order  of  arrest  or  to  reduce  tbe 


amount  of  b.iil."  Under  this  section  of  the 
statute  ample  authority  Is  given  tbe  trial  court 
to  correct  any  error  which  may  have  been 
committed  by  the  clerk  by  vacating  the  order 
of  arrest,  If  it  should  appear  that  tbe  plaintiff 
was  already  ample  security  tor  the  payment 
of  its  claim,  or  to  reduce  the  amount  of  bail 
If  for  any  cause  it  shotild  be  found  too  ex- 
cessive. In  Barton  v.  Saunders,  supra,  It  was 
Bald:  "Where  a  court  acquires  Jurisdiction 
over  the  subject-matter  and  person,  it  be- 
comes Its  right  and  duty  to  determine  every 
question  which  may  arise  in  the  cause  with- 
out any  Interference  from  any  other  tribunal. 
Writs  of  habeas  corpus  cannot  reach  errors 
or  irregularities  which  render  proceedings 
voidable  merely,  but  only  such  defects  in  '8ut>- 
stance  as  render  the  proceedings  or  Judgment 
absolutely  void.  It  Is  unanswerable  return  to 
a  writ  of  habeas  corpus  tbat  the  court  bad 
Jurisdiction  in  which  the  action  was  pending 
and  out  of  which  the  writ  of  arrest  was  issued, 
and  was  competent  to  correct  any  error  or 
abuse  of  its  powers,  or  to  set  it  aside.  Ai 
already  said,  the  petitioner  has  made  no  ap- 
plication to  the  district  court  for  the  relief  to 
which  he  was  entitled  under  section  173  of  tbe 
Civil  Code.  Should  he  do  so,  doubtless  tbe 
irregularities  of  whicb  he  complains  would  be 
rectified.  A  much  more  speedy  remedy  is  af- 
forded under  that  section  than  could  be  bad 
by  proceedings  in  habeas  corpus,  even  if  the 
latter  were  a  proper  remedy.  We  are,  how- 
ever, of  the  opinion  that  tbe  restraint  of  the 
petitioner  is  not  illegal  in  the  sense  in  which 
the  word  is  used  In  section  660  of  tbe  Civil 
Code,  tbat  be  is  not  entitled  to  be  discharged 
in  this  proceeding,  and  tbat  he  should  be  re- 
manded to  the  custody  of  the  sheriff.  All  the 
Judges  concurring. 


(SO  Or.  215) 
CITY  OP  OREGON  CITY  v.  MOORE, 
Treasurer. ' 

(Supreme  Court  of  Oregon.     Dec.  7,  1896.) 

Road  Taxes — Special  Law — Mandamus. 

1.  A  provision,  in  a  special  law  incorporating 
a  city,  giving  the  city  authorities  the  riKht  to 
control  the  expenditure  of  funds  applicable  to 
the  improvement  of  roads  and  streets  within  the 
dty,  collected  tmder  general  laws,  does  not  con- 
flict with  Goust.  art.  4,  §  23,  subds.  7,  10,  inhibit- 
ing special  or  local  laws  "for  laying,  opening,  anil 
working  on  highways  and  for  the  election  or  ap- 
pointment of  supervisors,"  and  "for  the  assess- 
ment and  collection  of  taxes  for  *  *  •  road 
purposes." 

2.  Under  Hill's  Ann.  Laws,  f  4085,  as  amend- 
ed by  Lavra  1893,  p.  60,  authorizing  the  county 
to  levy  and  collect  a  road  tax,  and  providing  that 
the  county  court  shall  apportion  the  amount  col- 
lected among  the  rond  districts  in  the  county, 
having  due  regard  to  the  amount  of  taxes  collect- 
ed therein,  to  the  condition  of  the  roads,  and  the 
necessity  for  repairs,  and  to  the  amount  of  travel 
thereon,  a  city  harmg  tbe  right  to  control  the 
expenditure  of  its  part  of  such  funds  cannot  com- 
pel the  county  treasurer  to  pay  the  same  to  it 
till  such  apportionment  Is  made. 

Appeal  from  circuit  court,  Clackanuu  coion- 
ty;  T.  A.  McBrlde,  Judge. 


^Refaearinr  nendinjr. 
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Application  by  the  city  of  Oregon  City  for 
mandamus  to  M.  L.  Moore,  treasurer.  Writ 
denied,  and  plaintiff  appeals.     Affirmed. 

0.  D.  Latourette,  for  appellant.  C.  C. 
Brownell,  for  respondent. 

BEAN,  J.  This  is  a  mandamus  proceeding 
to  compel  the  county  treasurer  of  Clackamas 
county  to  pay  over  to  the  plaintiff  certain 
road  taxes  collected  under  the  general  laws  of 
the  state.  The  record  discloses  that  In  Janu- 
ary, 1895,  the  county  court  of  that  county 
levied  a  tax  of  four  mills  on  the  dollar  on  all 
the  taxable  property  within  the  county,  and 
a  poll,  tax  of  two  dollars  upon  each  and  every 
person  liable  therefor,  for  road  purposes,  as 
authorized  by  subdivision  4  of  section  4085, 
HlU's  Ann.  Laws  Or.,  as  amended  in  1893 
(Laws  1803,  p.  60),  and  that  pursuant  to  such 
levy  there  has  been  collected  from  the  prop- 
erty and  inhabitants  of  the  plaintiff,  and  paid 
over  to  the  defendant,  the  sum  of  ?2,874.77, 
which  the  plaintiff  claims  by  virtue  of  sub- 
division 28  of  chapter  5  of  its  charter,  which 
reads  as  follows:  "The  council  shall  have  ex- 
clusive control  and  direction  of  all  funds  col- 
lected under  general  laws  for  the  improve- 
ment of  roads  and  streets  within  said  cor- 
poration, and  the  street  superintendent  shall 
perform  the  duties  of  supervisor  as  required 
by  the  general  laws  of  this  state  relating  to 
streets  and  highways;  but  he  shall  report  to 
and  be  under  the  direction  of  the  city  council 
and  not  to  the  board  of  county  commissioners 
of  Clackamas  county;  provided,  that  the  city 
council  may,  by  ordinance,  direct  that  any 
or  all  of  such  funds  collected  for  road  pur- 
poses be  expended  on  any  main  county  road 
leading,  into  Oregon  City  when,  In  their  judg- 
ment, the  city  would  be  benefited  thereby; 
provided,  that  the  city  council  shall  turn  over 
to  the  county  court  of  Clackamas  county  forty 
per  cent,  of  the  funds  so  collected  each  year 
and  the  same  shall  be  expended  under  the 
direction  of  said  county  court  on  main  county 
roads  leading  into  Oregon  City."  In  behalf 
of  the  defendant  it  is  contended  that  this  pro- 
vision of  plaintiff's  charter  Is  In  conflict  with 
article  4,  f  23,  subds.  7,  10,  of  the  state  con- 
stitution, which  Inhibits  the  legislature  from 
passing  special  or  local  laws  "for  laying,  open- 
ing, and  working  on  highways,  and  for  the 
election  or  appointment  of  supervisors,"  and 
"for  the  assessment  and  collection  of  taxes 
for  state,  county,  townsliip,  or  road  purposes," 
and  is  therefore  void.  But  it  seems  to  us  that 
upon  this  Question  the  case  is  ruled  by  City 
of  East  Portland  v.  Multnomah  Co.,  6  Or. 
62,  in  which  it  was  hold  that  a  provision,  in 
an  act  Incorporating  a  city,  excepting  the  ter- 
ritory within  the  limits  of  the  municipality 
from  the  Jurisdiction  of  the  county  court  for 
road  purposes,  and  vesting  the  same  in  the 
mnnicipality,  was  not  violative  of  the  pro- 
visions of  the  constitution  referre<l  to.  This 
case  was  roafflrmed  in  Multnomah  Co.  v. 
Sllker,  10  Or.  05,  and  City  of  Astoria  v.  Clat- 


sop Co..  cited  Id.,  not  reported.  Now,  If  the 
legislature  may,  by  a  special  law  incorporat- 
ing a  city,  constitutionally  vest  In  the  munic- 
ipality exclusive  Jurisdiction  over  the  county 
roads  within  its  boundaries,  it  seems  to  us 
that  no  valid  objection  can  be  made,  on 
constitutional  grounds,  to  a  provision  in  such 
an  act  merely  conferring  upon  the  mnnlclpal 
authorities  the. right  to  control  the  expendi- 
ture of  funds  applicable  to  the  Improvement 
of  roads  and  streets  within  the  municlpallt}-, 
collected  under  general  laws. 

But,  notwithstanding  the  constitatJonality 
of  plaintlfTs  charter,  the  demurrer  to' the  al- 
ternative writ  was  properly  sustained,  be- 
cause It  does  not  appear  from  the  record  that 
the  portion  of  the  tax  collected  under  the  levy 
of  January,  185)5,  to  which  plaintiff  Is  entitled, 
has  ever  been  ascertained  or  determined  by 
the  proper  tribunal,  or  at  all.  The  statute  un- 
der which  it  was  levied  provides:  "That  In 
any  'county  of  this  state  the  county  court  of 
such  county  at  the  time  of  levying  the  tax 
for  county  purposes  may  If  in  the  Judgment 
of  the  county  court  it  is  for  the  best  Interest 
of  the  county,  levy  a  tax  upon  all  the  taxable 
property  in  the  county,  not  to  exceed  five 
mills  upon  the  dollar,  and  in  addition  thereto 
ji  poll  tax  of  two  dollars  be  assessed  upon 
every  person  who  shall  be  liable  to  pay  a  slate 
poll  tax,  which  taxes  shall  be  collected  with 
and  at  the  same  time  and  in  the  same  man- 
ner as  county  taxes  shall  be  collected,  'and 
Ehall  be  paid  into  the  county  treasury,  and 
shall  be  kept  as  a  separate  fund  to  be  knowji 
as  the  road  fund,  and  shall  be  used  for  the 
purpope  of  laying  out,  opening,  making  and 
repairing  county  roads,  and  building  and  n«- 
pairlng  bridges;  and  no  other  tiix  or  otluT 
taxes  for  tlie  purpose  in  this  section  men- 
tioned .shall  be  levied  or  collected  except  that 
the  county  court  may  order  bridges  built  or 
repaired  out  of  the  general  fund.  Such  coun- 
ty court  shall  apportion  the  taxes  so  collected 
among  the  several  road  districts  in  the  county, 
having  due  regard  to  the  amount  of  taxes 
collected  In  the  several  rond  districts,  to  tlic 
Condition  of  the  roads,  and  necessity  for  re- 
pairs, and  to  the  amount  of  travel  thereira. 
The  county  clerk  shall  thereupon  notify  the 
road  sui)ervlsor  in  each  of  the  road  districts 
In  his  county  of  the  amount  of  the  road  fund 
set  apart  for  the  use  of  his  road  district  for 
opening,  making  and  repairing  county  roiid.'* 
and  building  bridges  In  his  road  district;  aiifl 
such  supervisor  shall  direct  and  super\-ise  the 
expenditure  of  such  amount  of  the  road  fund 
so  set  apart  for  the  purpose  herein  named, 
and  certify  his  accounts  for  labor  performetl 
or  material  furnished  to  the  county  court:  and 
if  the  county  court  approves  the  same.  It 
shall  order  warrants  on  the  county  treasun>r 
In  favor  of  the  person  performing  such  labor 
or  furnishing  such  material  payable  out  of  tlie 
fund  to  the  credit  of  such  road  district  and 
until  such  fund  is  exiiausted."  Laws  ISO,*?,  p. 
00.  Under  the  general  law  the  county  conn 
is   invested    with  Jurisdiction   to   divide  tbe 
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county  Into  road  districts,  and,  by  the  stat- 
ute In  question,  to  levy  and  collect  a  special 
tax  for  road  purposes,  and  apportion  the  same 
among  the  several  road  districts  of  the  coun- 
ty,   in    the   manner    therein    provided,   and, 
through  supervisors  appointed  by  it,  to  con- 
trol and  direct  the  expenditure  of  the  amount 
.set  apart  for  each  road  district.    This  Juris- 
diction extends  to  all  parts  of  the  county 
including   the  territory  of   Oregon   City,   ex- 
cept as  it  may  be  limited  and  qualified  by 
the  city  charter.    And  the  only  limitation  to 
be  found  in  the  charter  is  that  the  municipal, 
and  not  the  county,  authorities  shall   "have 
the  control  and  direction  of  all  funds  collected 
under  the  general  laws  for  the  improvement 
of  roads  and  streets  within  said  corporation," 
and  the  right  to  appoint  the  road  supervisor. 
In  all  other  respects  the  Jurisdiction  of  the 
county   court   over  the   territory    of    Oregon 
City  remains  unimpaired.    It  may  divide  it  in- 
to road  districts;  levy  and  collect  from  the 
inhabitants  thereof,  and  the  property  therein, 
in    connection    witt    the    remainder   of   the 
county,  a  road  tax;  ascertain  and  determine 
the   amount   thereof,    which   shall   be   appor- 
tioned to  and  expended  In  the  road  district 
or  districts  within  the  limits  of  the  munici- 
pality; but,  when  the  apportionment  is  made, 
Its  Jurisdiction  ceases,  so  far  as  the  expendi- 
ture of  the  amoun.  set  apart  for  the  district 
or  districts  within  Oregon  City  is  concerned, 
and   that  of   the  municipality   begins.    Until 
such  apportionment  there  can  be  no  fund  aris- 
ing out  of  the  tax  "for  the  Improvement  of 
roads  and  streets"  within  Oregon  City,  or  in 
any  other  district  of  the  county.    The  statute 
does  not  require  the  tax  to  be  expended  in 
repairing  the  roads  and  highways  in  the  dis- 
trict from  which  it  is  collected,  but  it  becomes 
a  common  road  fund,  to  be  apportioned  by 
the  county  court  amoug  the  several  districts 
of  the  county;  having    due    regard    to    the 
amount  of  tax  collected  from  each   district, 
the  condition  of  the  roads,  and  the  amount 
of  travel  thereon.    This  apportionment  is  a 
judicial  act.  and  until  it  Is  made  the  county 
treasurer  certainly   cannot  be  compelled   by 
mandamus  to  pay  over  any  part  of  the  fund 
to  the  plaintiff.    No  such  proceeding  seems  to 
have  been  had,  and  therefore  the  Judgment 
must  be  alUrmed,  and  it  is  so  ordered. 


(5  Idaho,  59) 

KANSTEINEK  v.  CLYNE. 
(Supreme  Court  of  Idaho.    Dec.  3,  1896.) 
Nonsuit— Prima  Facie  Case. 
Held,  that  the  plaintiff  established  a  prima 
fncie  case,  and  the  court  erred  in  granting  non- 
suit. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham  county; 
D.  W.  Standrod,  Judge. 

Action  by  E.  Kanstelner  against  D.  H.  Clyne 
to  recover  certain  live  stock,  or  itb  valu^,  and 
damages.  Judgment  of  nonsuit,  and  plaintiff 
appeals.     Ueversed, 


F.  S.  Dietrich  and  H.  J.  Hasbrouck,  for  ap- 
pellant.    Reeves  &  Terrell,  "for  respondent. 

SULLIVAN,  J.  This  is  a  suit  in  replevin, 
brought  to  recover  the  i)08se8slo]::  of  16  head 
of  live  stock  (cattle),  or  their  value,  alleged  to 
be  $275,  In  case  a  recovery  of  the  possession 
cannot  be  had,  together  with  damages.  The 
defendant  admitted  the  taking,  and  seeks  to 
Justify  on  the  ground  that  he,  as  constable, 
took  said  stock  under  and  by  virtue  of  an  ex- 
ecution against  the  property  of  plaintiff's  hus- 
band. The  Judgment  of  the  Justice  court  was 
in  favor  of  the  defendant,  and  an  appeal  was 
taken  to  the  district  court.  The  cause  was 
tried  in  that  court  to  a  jury,  and,  at  the  close 
of  plaintiff's  evidence,  on  motion  of  defendant, 
a  nonsuit  was  granted,  and  Judgment  entered 
against  plaintiff.  This  apt>eal  is  from  the 
judgment.  The  appellant  specifies  as  error  the 
granting  of  the  motion  for  nonsuit  and  the 
entry  of  judgment  of  dismissal.  The  evidence 
of  plaintiff  shows  that  she  was  in  the  actual 
possession  of  the  live  stock  mentioned  in  the 
complaint,  and  at  least  tends  to  show  that  she 
is  the  owner  thereof,  and  established  a  prima 
facie  case.  It  was  error  to  grant  the  nonsuit. 
The  Judgment  is  reversed,  and  cause  remanded 
for  trial.  Cost  of  appeal  awarded  to  appel- 
lant 

MORGAN,  0.  J.,  and  HUSTON,  J.,  concur. 


(5  Idabo,  60) 
HOLCOMB  et  aL  v.  REED. 

(Supreme  Court  of  Idaho.    Dec.  3,  1896.) 

Dsdertakino  OS  Appral  —  JosTiPiCATios  or 
Sureties— Dismissal  or  Appeal. 
Notice  of  filing  exceptions  to  the  sufficiency 
of  sureties  to  an  undertaking  on  appeal  should 
be  given  to  the  adverse  party.  Under  the  facts 
of  this  case.  AfW,  that  appellant  had  sufficient 
time  in  which  to  have  sureties  justify  or  to  file 
a  new  undertaking  after  notice  in  open  court  of 
filing  exceptions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  county; 
D.  W.  Standrod,  Judge. 

Action  by  J.  T.  Hoicomb  and  others  against 
J.  S.  Reed  In  the  probate  court.  Judgment  for 
plaintiffs,  and  defendant  appealed.  From  an 
order  dismissing  the  appeal  in  the  district 
court,  defendant  appeals.    Affirmed. 

a  V.  A.  Ferguson,  for  appellant  W.  C. 
Love,  for  respondents. 

SULLIVAN,  J.  This  Is  an  appeal  from  .in 
order  of  the  district  court  of  Bannock  county 
dismissing  an  appeal  from  the  probate  court  of 
said  county,  and  from  the  Judgment  of  dis- 
missal. The  facts  are  as  follows,  as  disclosed 
by  the  transcript:  Judgment  was  made  and 
entered  against  the  appellant  Reed,  by  the 
probate  court  of  Bannock  county,  and  there- 
after an  appeal  was  taken  to  the  district  court 
of  said  county.  The  appellant  filed  his  under- 
taking on  appeal  on  November  9,  1895,  aud  on 
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'he  13tb  day  of  sajd  month  the  plaintiffs,  by 
their  attorney,  duly  filed  exceptions  to  the 
sufficiency  of  defendant's  sureties  to  said  un- 
dertaking. No  notice  of  the  filing  of  said 
exceptions  was  served  on  appellant  or  his  at: 
tomey.  On  the  ISth  day  of  November  the 
case  came  on  for  trial  In  the  district  court, 
and  counsel  for  respondents  was  then  notified 
In  open  court  that  said  sureties  had  been  ex- 
cepted to.  Thereafter,  and  on  the  19th  day  of 
November,  the  cause  came  on  to  be  heard  on 
the  motion  to  dismiss  the  appeal,  whereupon 
counsel  for  respondents  consented  to  give  ap- 
pellant two  days'  time  for  the  sureties  to  ap- 
pear and  Justify;  and  on  the  21«t  day  of 
November,  the  sureties  having,  failed  to  appear 
and  Justify,  the  appellant  asked  for  further 
time  in  which  to  file  an  undertaking,  and  the 
court  granted  said  request,  and  extended  the 
time  to  November  23d,  whereupon,  on  the  23d 
of  November,  no  nndertakiag  having  been  filed, 
the  cause  came  on  for  hearirg  on  motion  to 
dismiss  the  appeal,  and,  after  hearing  the  ar- 
gument of  counsel,  and  as  the  record  recites, 
the  court,  being  fully  advised-  In  tlje  premises, 
ordered  the  appeal  dismissed.  Thp  contention- 
of  appellant  is  that  he  was  entitled  to  notice 
of  the  filing  of  exceptions  to  the  sufficiency 
of  the  sureties,  and  that  such  notice  was  not 
served  on  blm.. 

Under  the  provisions  of  section  4842,  Rev. 
St.,  the  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  on  an  undertaking  on 
appeal.  Said  section  dot-s  not,  in  terms,  re- 
quire notice  of  the  filing  of  such  exception  to 
be  served  on  the  appellant  or  his  attorney. 
But  professional  courtesy  and  the  better  prac- 
tice require  such  notice  to  oe  served.  How- 
ever, in  this  case  the  time  for  the  sureties  to 
Justify  or  for  the  filing  of  another  undertaking 
was  extended  from  the  18th  of  November  to 
the  23d  of  that  month,  with  full  notice  to 
appellant's  counsel;  and  the  record  shows 
that  they  failed  to  appear  and  justify,  and 
respondents  failed  to  offer  a  new  undertaking. 
Under  that  state  of  facts,  the  court  did  not  err 
in  dismissing  said  appeal.  The  ludgment  of 
the  court  below  Is  sustained.  Costs  of  this 
appeal  awarded  to  respondent. 

MORGAN,  O.  J.,  and  HUSrON,  J.,  concur. 


(S  Idaho,  47) 

COMMERCIAL  BANK  OP  MOSCOW  v. 

LIEU  ALLEN  et  ux. 
(Supreme  Court  of  Idaho.    Nov.  30,  1896.) 
Conflict  in  Evidbnce — Finding  op  Facts. 

1.  The  facts  found  by  the  court  will  not  be 
disturbed  on  appeal  where  there  is  a  substantial 
conflict  in  the  evidence. 

2.  TIdd,  that  there  is  no  such  conflict  in  this 
case. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latab  county; 
W.  G  Piper,  Judge. 

Action  by  the  Commercial  Bank  of  Moscow 
against  .T.  W.  Lleuallen  and  wife.  Judgment 
for  plaintiff.     Defendants  appeal.     Reversed. 


Sweet  &  Steel,  for  appellants.  Forney, 
Smith  &  Moore,  for  respondent. 

SULLIVAN,  J.  This  action  is  by  the  com- 
mercial bank  against  J.  W.  Lienallen  and  G. 
C.  Lleuallen,  as  makers  of  a  promissory  note 
for  $1,683.75.  The  plaintiff  prays  for  a  de- 
cree foreclosing  the  real-estate  mortgage  exe- 
cuted by  J.  W.  Lleuallen  and  Ivanella  Lleu- 
allen, husband  and  wife,  aa  security  for  the 
payment  of  said  note.  A.  A.  Lleuallen  and  A. 
J.  Cable  were  made  defendants,  on  the  ground 
that  they  had  a  lien  against  the  real  estate, 
which  lien  plaintiff  claims  Is  subsequent  to 
the  Hen  of  said  mortgage.  J.  W.  Lienallen 
and  his  wife  contested  the  right  of  the  bank 
to  foreclose  said  mortgage,  on  the  ground  that 
said  promissory  note  bad  been  paid  In  fuIL 
The  suit  was  tried  by  the  court,'  without  a 
Jury,  and  Judgment  and  decree  of  foreclosure 
were  entered  against  the  defendants.  Tbis 
appeal  Is  from  the  judgment  and  order  over- 
ruling defendants'  motion  for  a  new  trlaL 
Several  errors  are  assigned. 

The  facts  of  this  case  are  substantially  as 
follows:  The  plaintiff  seeks  to  foreclose  a 
mortgage  on  real  estate  given  to  secure  a 
promissory  note  executed  for  $1,683.75,  and 
dated  January  27,  1892,  due  six  months  after 
date,  claiming  a  balance  due'  thereon  of 
$894.20,  with  Interest  from  November  21, 
1802.  The  defendants  admit  the  execution  of 
the  note  and  mortgage,  but  claim  that  said 
note  has  been  paid  In  full,  by  the  payment 
of  a  certain  amount  of  cash,  and  the  execu- 
tion of  a  promissory  note  for  the  sum  of  $1,- 
556.20,  dated  Aiigust  a,  1883;  that  the  last- 
mentioned  promissory  note  was  paid,  part  In 
cash,  and  the  balance  by  a  promissory  note 
for  $763.60,  dated  November  23,  1893,  which 
was  secured  by  chattel  mortgage,  on  which 
chattel  mortgage  foreclosure  proceedings  were 
commenced  December  4,  1894,  during  the 
pendency  of  this  action.  The  plaintiff  claims 
that  said  $1,556.25  note  and  the  $763.60  note 
were  "memorandum  notes,"  representing  the 
balance  due  on  the  $1,683.75  sued  on  in  this 
action,  after  certain  payments  were  made,  and 
gives  as  one  reason  for  taking  said  first-men- 
tioned note  that  the  matter  would  run  for  a 
long  time,  and  would  save  the  expense  of  exe- 
cuting a  new  mortgage,  every  time  a  partial 
payment  was  made  thereon.  Witness  Funk, 
cashier  of  the  bank,  testified  as  follows,  to 
wit:  "I  took  a  note  for  $1,500  and  some  odd 
dollars,— I  think  $1,525.25,  If  I  remember  cor- 
rectly,—simply  as  a  settlement  as  to  the  bal- 
ance due,  and  pinned  It  right  to  this  [note  of 
$1,683.75],  and  told  him  [Lleuallen]  we  would 
hold  this  as  the  collateral  to  this  note  of  $1,- 
55C.25;  and  then  when  he  made  a  further  set- 
tlement, after  selling  some  property  for  $700, 
I  destroyed  the  other  note  [meaning  the  $1,- 
556.^  note],  gave  it  to  him,  and  pinned  a 
note  to  this  as  a  memorandum  note,  still 
holding  this  note  in  the  same'  position  as  It 
was  when  we  had  the  fifteen  hundred,  we 
considered  a  memorandum;    it  was  with  us 


Digitized  by 


Qoo^z 


Idaho.) 


COMMERCIAL  BANK  «.  LIEUALLEN. 


1021 


all  the  time."  Some  of  the  above  evidence 
is  a  little  obscure,  but  Is  made  plain  by  other 
evidence.  Mr.  Funk,  on  behalf  of  plaintiff, 
testified  in  regard  to  the  $763.60  note  as  fol- 
lows: "It  is  simply  a  memorandum  of  a  set- 
tlement that  we  had,  which  is  the  balance  due 
on  this  note,"— meaning  the  ?1,683.7.>  note. 
The  following  question  was  propounded  to 
witness  Funk:  "Q.  Mr.  Funli,  I  will  ask  you 
to  state  whether  or  not  it  is  the  fact  that  this 
$764  note  [meaning  the  $763.60  note],  which 
Is  secured  by  chattel  mortgage,  is  not  the  bal- 
ance w.blch  was  due  upon  the  $1,600  note 
[meaning  the  $1,683.75],  or  whatever  the 
amount  is,  that  you  have  sued  on  in  this  com- 
plaint." "A.  That  Is  the  facts  in  the  ease." 
The  witness  Funk  further  testified:  "Q. 
Please  state  to  the  court  what  your  object  was 
in  taking  the  personal  note  of  Mr.  Lieuallen, 
when  you  had  a  note  which  was  secured  by  a 
real-estate  mortgage.  A.  I  have  already  ex- 
plained that  every  time  he  made  a  little  pay- 
ment,—any  time  he  wanted  to  settle  up, — he 
would  have  to  go  to  the  expense  of  a  new 
mortgage."  The  evidence  on  the  part  of  the 
appellants  shows  that  the  $1,556.25  note  was 
given  to  pay  a  balance  due  on  the  $1,683.75 
note;  that  on  the  16th  day  of  October,  1893, 
he  paid  $764  on  the  $1,556.25;  that  when  said 
$1,556.25  note  became  due,  on  the  23d  of  No- 
vember, 1893,  the  defendants  paid  the  balance 
due  on  said  note  by  giving  a  promissory  note 
for  $7(>3.60,  dated  November  23,  1893,  and  by 
paying  the  interest  then  due,  which  was 
$,"((>.25,  and  gave  a  chattel  mortgage  to  secure 
said  last-mentioned  promissory  note.  The 
original  note  for  $1,556.25  is  before  us,  and  is 
stamped,  "Paid  November  23th,  18!)3,"  and 
contains  the  signatures  of  "J.  W.  and  C.  C. 
Lieuallen."  It  is  a  little  surprising  to  find  a 
promissory  note  such  as  the  one  last  above 
referred  to,  claimed  to  have  been  made  and 
kept  as  a  "memorandum"  of  the  balance  due 
on  another  note,  containing  not  only  the  sig- 
nature of  the  debtor;  but  the  signature  of  a 
surety.  Why  the  signature  of  a  surety  to 
mere  memoranda?  There  is  indorsed  on  the 
face  of  the  original  note  (the  $1,683.25  note) 
the  following,  in  pencil:  "R.  E.  Mtg.  Col- 
lateral to  note  $763.60,  due  Feb.  2.3rd,  1894." 
Witness  Funk  testified  that,  when  he  took  the 
$1,550.25  note,  be  indorsed  on  the  face  of  said 
original  note  the  above  indorsement,  except 
that  in  place  of  "$703.60,  due  Feb.  23rd, 
1894,"  he  wrote,  "$1,556.25"  and  when  due. 

Appellant  contends  that  the  note  of  $1,- 
683.25,  on  which  this  suit  was 'brought,  had 
been  paid,  and  that  the  evidence  clearly  shows 
that  fact.  The  evidence  shows  that  the  origi- 
nal note  was  superseded  by  the  note  for  $1,- 
5.5(1.25,  and  that  note  was  paid  in  full,  and 
stamped  "Paid"  by  the  respondent  and  de- 
livered to  appellants;  that  it  was  paid  as  fol- 
lows: Cash,  on  October  16,  1893,  $T(U;  cash, 
on  November  23,  1893,  $50.25;  and  balance, 
$7Ci!.C0,  by  promissory  note,  dated  Novem- 
ber 23,  1893,  and  secured  by  chattel  mort- 
gage.    While  It  is  true  there  is  a  confiict  in 


the  oral  testimony  given  by  J.  W.  Lieuallen, 
for  defendants,  and  the  oral  testimony  of  the 
witness  Funk,  for  the  plaintiff,  as  to  the 
place  occupied  by  the  note  of  $1,556.25  in 
this  transaction,  the  testimony  of  Mr.  Lieu- 
allen is  supported  by  the  written  evidence  in 
the  case  made  by  the  plaintiff,  and  is  In  'di- 
rect conflict  with  the  oral  evidence  produced 
by  plaintiff.  Mr.  Lieuallen  testified  that  the 
$1,556.25  note  was  given  In  imrt  payment  of 
the  $1,683.25  note  sued  on  In  this  case,  and 
on  the  last-named  note  are  written  by  Mr. 
Funk,  cashier  of  the  bank,  the  following 
words  and  figures:  "R.  E.  Mtg.  Collateral  to 
$1,556.25,  due  Nov.  23rd,  1893."  If  that  be 
true,  then  there  was  a  change  of  some  kind 
made.  The  $1,556.25  note  took  the  place  of 
the  original,  and  the  original  became  the  col- 
lateral, if  the  testimony  of  Funk  be  true.  But 
Mr.  Funk  also  testified  that  the  $1,556.25 
was  only  a  "memorandum  note,"  as  he  terms 
it,  made  for  the  purpose  of  showing  the  bal- 
ance due  on  the  original  note.  If  that,  in 
fact,  was  the  purpose,  why  call  in  0.  C.  Lieu- 
allen to  sign  said  memorandum  note  as  a 
security?  And  if  that  be  shnply  a  memoran- 
dum of  the  balance  due  on  the  original  note, 
why  Indorse  on  the  face  of  the  original  that 
the  original  is  held  as  collateral  to  the  memo- 
randum? And  why  Indorse  the  $1,550.25  note 
"Paid,"  and  deliver  It  to  appellant  J.  W. 
Lieuallen,  if  it  was  Intended  simply  as  a 
memorandimi  of  the  balance  due  on  said  origi- 
nal note  on  August  23,  1893?  And  if  the 
$763.60  note  was  a  mere  memorandum  note, 
to  show  balance  due  on  note  of  $1,083.75, 
why  have  it  secured  by  chattel  mortgage?  If 
the  theory  of  the  plaintiff  is  in  accordance 
with  the  facts  of  this  case,  it  has  been  most 
unfortunate  In  making  evidence  that  strong- 
ly supports  the  theory  of  the  defendants,  and 
absolutely  refutes  Its  own  position.  There 
is  no  substantial  confiict  in  the  evidence.  The 
respondent  contends  that  there  Is  a  confiict 
in  the  evidence,  and  that  the  note  of  $1,083.- 
75  was  paid,  part  in  cash,  and  part  by  the 
$1,556.25,  thus  satisfying  that  note  and  the 
mortgage  given  to  secure  it.  The  $1,556.25 
note  was  paid,  part  in  cash,  and  the  balance, 
$763.60,  by  promissory  note,  dated  Novem- 
or  23,  1893,  which  note  was  secured  by  chat- 
tel  mortgage. 

The  respondent  contends  that  there  is  a  con- 
flict In  the  evidence,  and,  for  that  reason,  this 
court  will  not  disturb  the  findings  of  the 
court  below  where  there  is  a  scintilla  of  evi- 
dence to  support  them,  and'  cites,  among  oth- 
er cases,  that  of  Sabin  v.  Burke,  37  Pac.  352, 
355,  decided  by  this  court,  as  sustaining  that 
contention.  That  case  does  not  sustain  the 
position  of  respondent.  In  that  case  the 
court  said:  "In  causes  tried  by  the  court  be- 
low, without  a  jury,  the  decision  of  tiie  court 
on  questions  of  fact  takes  the  place  of  the 
verdict  of  the  jury  in  jurj-  trials,  and  will  not 
be  disturbed  when  there  is  a  substantial  con- 
flict in  the  testimony,  unless  the  decision  is 
clearly  against  the  weight  of  the  testimony." 
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That,  we  tliink,  Is  tbe  correct  rule;  and,  as 
there  is  no  sulistantial  conflict  in  the  evidence, 
the  court  will  not  hesitate  to  reverse  the  judg- 
ment, in  order  that  justice  may  be  done. 

It  is  not  necessary  for  us  to  pass  upon  otlier 
points  raised  in  this  case.  The  judgment  of 
the-  court  below  Is  reversed,  and  the  case  Is 
remanded,  with  instructions  to  enter  judgment 
In  favor  of  apiiellants.  Costs  of  this  appeal 
awarded  to  apiKsUants. 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(5  Idaho,  53) 

CAMPBELL,  Sheriff,  v.  BOARD  OF 

CO.M'KS  OF  CANYON  COUNTY. 

(Supreme  Court  of  Idaho.    Nov.  30,  1806.) 

Deputt   Shbkiffs — Appointment — Review. 

1.  The  sheriff  cannot  appoint  a  deputy,  unless 
empowered  by  the  board  of  county  commissioners 
80  to  do;  and  the  said  board  must,  when  so  re- 
<iue8ted,  determine  the  necessity  therefor. 

2.  The  order  of  such  board,  authorizing  or  re- 
fusing to  authorize  such  appointment,  may  be 
reviewed  on  apijeal  by  the  district  court. 

3.  When  such  appeal  is  taken,  there  must  be 
a  trial  de  novo  by  the  district  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Canyon  comity; 
J.  H.  Richards,  Judge. 

Application  was  made  by  plaintiff,  Daniel 
D.  Campbell,  sheriff  of  Canyon  county,  Idaho, 
to  the  board  of  county  commissioners  of  said 
county  for  authority  to  appoint  a  deputy.  The 
application  was  dented  by  the  board.  The 
sheriff  took  an  appeal  from  the  order  of  the 
board  of  county  commissioners  to  the  district 
court.  The  district  court  reversed  and  set 
aside  the  order  of  the  board,  and  directed  the 
county  commissioners  to  jfuthorlze  the  sheriff 
to  appoint  a  deputy,  and  fix  a  reasonable  com- 
pensation for  the  same;  and  the  board  ap- 
pealed.   Reversed. 

John  T.  Morrison,  for  appellant.  W.  E. 
Borah,  for  respondent. 

MORGAN,  C.  J.  Section  1815,  Rev.  St 
Idaho,  Is  as  follows:  "Every  county  officer 
except  prolMite  judge,  commissioner,  school 
superintendent  and  coroner  may  appoint  as 
many  deputies  as  may  be  necessary  for  the 
faithful  and  prompt  discharge  of  the  duties  of 
his  office."  This  section  of  the  statucc  evi- 
dently phices  the  question  as  to  whether  one 
or  more  deputies  are  required  to  properly  dis- 
charge the  duties  of  his  office  wholly  within 
the  discretion  of  the  officer  making  the  ap- 
pointment. Under  this  section  the  sheriff 
might,  whenever  he  deemed  there  was  a  ne- 
cessity therefor,  appoint  a  deputy  or  deputies 
to  assist  him  In  the  discharge  of  his  duties. 
With  this  discretion,  thus  vested  in  the  sher- 
iff, neither  the  commissioners  nor  any  other 
county  officer  could  Interfcie  in  any  manner. 
The  constitution  (article  18,  §  C)  hiis  made  a 
cliange  with  reference  to  this  nianer.  The 
provision  relating  thereto  is  as  follows:  "The 
sheriff,  auditor,  recorder,  and  clerk  of  the  dis- 


trict court  shall  be  empowered  by  the  county 
commissioners  to  appoint  such  deimties  an  I 
clerical  assistance  as  the  bu.slness  of  their 
office  maj'  require;  said  depptles  and  clpricjil 
assistants  to  receive  such  comi)enj:aiioD  as 
may  be  fixed  by  the  county  commi.-jsloners." 
It  would  appear  from  this  provision  of  the 
constitution  that  the  sheriff  has  no  power  to 
api)oint  a  deputy  unless  he  is  so  authorized  by 
the  action  of  the  board  of  county  eommis- 
slonei's,  and  said  board  is  to  authorize  him  so 
to  do  when  the  business  of  the  office  may  re- 
quiiv.  Clearly,  this  question  of  the  appoint- 
ment is  by  the  constitution  submitted  entirely 
to  the  judgment  of  the  county  commissioners, 
and  therefore,  necessarily,  the  discretion  here- 
tofore exercised  by  the  sheriff  is  taken  away, 
and  conferred  upon  the  board.  In  determining 
the  question  of  the  necessity  of  deputies,  the 
board  of  county  commissioners  acts  in  a  semi- 
judlclal  capacity;  that  is,  in  determining 
whether  the  business  of  the  office  requires  one 
or  more  deputies,  they  must  ga'>u  information 
in  regard  to  the  amount  of  business  transacted 
by  this  officer,  and,  in  doing  so,  it  will  I>e  nec- 
essary for  them  to  receive  evidence,  either 
written  or  oral,  or  both,  as  to  the  amount  of 
such  business.  Having  received  this  evidence, 
they  are  to  determine  the  matter,  by  considera- 
tion of  the  same,  as  to  whether  tbe  officer 
should  be  authorized  to  appoint  one  or  more 
deputies.  Having  come  to  a  determination  of 
the  question,  the  order  must  be  entered  in 
their  records,  authorizing  such  appointment  or 
refusing  to  do  so. 

In  t'  i-<  case  the  record  does  not  show  that 
the  b-jiird  of  county  commissioners  was  in- 
formed in  any  manner  as  to  the  business  of 
the  office,  or  as  to  tbe  amount  of  fees  coming 
into  the  office;  and  it  does  not  appear,  from 
this  record,  that  they  received  any  evldenc-e 
whatever  to  guide  them  in  making  the  order 
of  April  13th,  by  which  they  refused  to  em- 
.power  the  sheriff  to  appoint  a  deputy.  From 
this  order  of  the  hoaii  the  sheriff  appeals  to 
the  district  court,  and  toe  the  first  time  files 
wliat  may  be  termed  a  "complaint,"  stating, 
substantially,  that  he  Is  a  taxpayer  of  Canyon 
county,  Idaho,  and  resides  therein;  that  he  is 
the  duly  electe^l,  qualified,  and  acting  sheriff 
of  said  county;  that  on  the  12th  day  of  April 
he  made  application  to  the  board  of  county 
commissioners  of  said  county,  asking  to  be 
empowered  to  appoint  a  deputy  for  the  sher- 
iff's office  for  the  balance  of  the  then  present 
year,  at  a  salary  of  ?100  per  month;  that  on 
the  13th  of  AprU  aforesaid  the  board  refuse<l 
this  request;  that  the  appellant  deemed  said 
order  illegal  and  prejudicial  to  the  public  in- 
terests and  welfare  of  said  Canyon  county: 
that  he  is  personally  aggrieved  by  said  action; 
that  said  deputy  was  required  by  the  business 
of  his  office;  that  it  Is  Impossible  for  him  to 
efficiently  attend  to  the  duties  of  said  offic* 
and  business  without  the  assistauce  of  a  dep- 
uty. Thereupon  the  attorney  for  the  appel- 
lant, and  C.  M.  Hays,  district  attorney,  who 
appeared  for  the  board  of  county  commission- 
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era,  entered  Into  the  following  stipulation,  sub- 
stantially:   The  plaintiff  is  the  sheriff  of  Can- 
yon county,  and  has  been  since  the  7th  day  of 
January,  1805,  and,  acting  as  such,  the  said 
sheriff  made  application  to  the  board  of  county 
comiuissiouers  of  said  county  for  power  to  ap- 
ix>int  a  deputy;   that,  at  the  time  of  such  ap- 
plication, the  sheriff  had  no  other  assistance 
than  the  deputy  asked  for  In  said  application, 
and  has  not  had  since;   that,  at  the  time  of 
8aid  application,  and  ever  since,  and  at  all 
times,  the  duties  and  responsibilities  of  said 
office  necessitated  the  assistance  of  a  deputy 
as  applied  for,  and  tliat  $100  a  month  .would 
be  a  reasonable  compensation  for  said  deputy; 
that  these  facts  were  made  known  to  the 
ooxmty  commissioners  at  the  time  of  said  ap- 
plication;  that,   in   case   said  deputy   is   ap- 
pointed, and  said  county  commissioners  are 
directed  to  appoint  said  deputy,  he  shall  re- 
ceive the  compensation  referred  to,  or  fixed, 
from  April  8,  1805.    Upon  such  stipulation  of 
facts  the  court,  sitting  without  a  jury,  finds 
that  the  duties  and  responsibilities  of  the  said 
office  necessitate  the  assistance  of  a  deputy, 
as  applied  for  in  said  application,  and,  as  a  con- 
clusion of  law,  that  the  refusal  of  said  board 
to  allow  said  application  was  error,  and  that 
the  plaintiff  herein  is  entitled  to  an  order  from 
said  board  empowering  him  to  appoint  said 
deputy  at  a   reasonable   compensation;   and 
Judgment  was  entered  accordingly,  ordering 
and  directing  the  order  of  the  board  of  county 
commission  ore  to  be  set  aside,  and  directing 
the  said  boaixl  to  empower  said  sheriff  to  ap- 
point said  deputy  and  fix  a  reasonable  com- 
l>eusation  for  the  same,  and  for  costs. 

Authorizing  the  sheriff  to  appoint  a  deputy 
being  wholly  within  the  discretion  of  the 
board  of  county  commissioners,  it  Is  clear 
that  .the  district  attorney,  or  the  attorney  for 
the  board,  cannot  stipulate  away  this  dis- 
cretion; and  when,  as  api^ears  in  this  stipula- 
tion, he  has  detei-mined,  for  tlie  board,  that 
the  assistance  of  a  deputy  is  necessaiy  for 
the  proper  transaction  of  the  public  business 
in  chai-ge  of  the  sheriff,  and  that  $100  would 
be  a  reasonable  sum  per  mouth  as  compen- 
»ution  for  said  deputy,  and  tiiat  his  compun-. 
Kution  should  commence  on  April  8,  181>5,  it 
is,  in  effect,  stipulating  away  the  discretion  of 
the  county  commissioners,  and  is  beyond  the 
power  of  the  district  attorney  so  to  do.  As 
stated  before,  the  county  commissioners  should 
determine,  themselves,  upon  the  evidence  pre- 
sented, whether  the  business  of  the  office  of 
the  sheriff  requires  the  assistance  of  a  deputy, 
when  application  for  such  deputy  is  made. 
Having  so  determined,  they  should  enter  their 
order.  This  order,  by  the  statute,  like  all 
otlier  orders  of  the  board  of  county  commis- 
siouers,  is  rnade  appealable  to  the  district 
court  in  and  for  the  proper  county.  The  trial 
in  the  district  court  is,  like  all  other  trials,  a 
trial  de  novo  upon  tiie  evidence  presented; 
and,  upon  such  trial,  the  jUilge  of  the  district 
court,  witli  or  witliout  a  Jury,  as  the  case 
Biiiy  be,   has  the  right  to  direct  the  county 


commissioners,  as  in  this  case,  either  to  re- 
fuse to  empower  the  sheriff  to  appoint  a 
deputy,  or  to  authorize  him  to  make  such  ap- 
pointment, as  the  case  may  seem  to  justify. 
Inasmuch  as  the  board  of  county  commissloa- 
ers  seem  to  have  acted  without  evidence  ia 
the  matter,  so  far  as  the  record  shows,  and 
as  the  district  attorney  has  practically  stipu- 
lated away  the  discretion  of  the  board  of 
county  commissioners  by  a  stipulation  si:in?d 
by  him,  and  as  the  district  court  has  ncte.l 
upon  this  statement  of  facts,  and  taken  fir 
granted  that  the  district  attorney  had  a  right 
to  so  stipulate,  it  will  be  necessai-y  to  send  the 
cause  back  for  a  new  trial,  or  for  further  pn:- 
ceedings  in  accordance  with  this  opinion;  tl;at 
is,  the  board  of  county  commissioners  sli'iuid 
act  upon  evidence  in  making  their  order.  If 
an  appeal  la  taken  to  the  district  court,  it  is 
a  trial  de  novo,  and  the  district  court  also 
acts  upon  proper,  competent  evidence. 

Considerable  was  said,  in  the  argument  of 
the  cause  in  this  court,  in  regard  to  the  pow.T 
of  the  board  to  authorize  the  appointment  of 
a  deputy  unless  the  fees  coming  into  the  offi<re 
of  the  sheriff  should  be  sufficient  to  pay  said 
deputy.  The  attorney  for  the  appellant 
claimed  that  no .  deputy  could  be  appoluteil 
who  was  to  be  paid  by  the  county;  in  other 
words,  that,  if  the  fees  coming  to  the  «;fflc.> 
of  the  sheriff  should  not  be  sufficient  to  i  ay 
the  deputj-,  none  should  be  appoiuted,  and 
that  the  compensation  of  such  deputy  sliould 
come  from  fees  the  same  as  the  compt'n.sa- 
tion  of  the  sheriff,  and,  if  the  fees  were  not 
sufficient  to  pay  him,  that  he  could  receive  no 
salary  from  the  county.  After  a  careful  (Oii- 
sideration  of  the  complaint  in  this  case,  and 
of  the  stipulation,  it  is  cle.<ir  tliat  this  propo- 
sition is  not  submitted  to  this  court,  and  there- 
fore it  would  not  be  proper  or  po.ssible  for 
the  court  to  give  an  opinion  with  reference  to 
that  matter;  but,  certauily,  the  amount  of 
fees  coming  into  the  sheriff's  office  would  be 
a  proper  consideration  for  the  board  of  coun- 
ty commissioners,  In  making  up  their  opiu'.on 
as  to  whether  one  or  more  deputies  were  n;  c- 
essary,  under  the  circumstances.  The  d.ci- 
sion  of  tlie  district  court  is  revei-sod,  and  tlie 
cause  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion.  If,  in  the  oj  inion 
of  the  district  court,  the  cause  is  properly  be- 
fore lit  on  this  appeal,  it  will  only  be  iie.es- 
sary  for  the  district  court  to  take  such  evi- 
dence as  would  enable  it  to  determine  the 
necessity  for  such  appointment.  InasniucI)  as 
the  board  of  county  cammis-sioners  took  nj 
action  with  reference  to  compensation,  it  will 
remain  for  them,  in  case  it  is  determined  that 
they  should  empower  the  sheriff  to  api;o'nt  a 
deputy,  to  fix  the  compensation  wliich  he  sliull 
receive.  Whether  this  compensation  is  to 
come  from  the  county,  or  from  tlie  fees  only, 
is  not  before  this  court,  and  cannot  be  de- 
termined for  that  reason.  The  Judgment  is 
reversed. 

HUSTON  and  SULLIVAN,  J  J.,  concur. 
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EAPT  RIVBE  LAND  &  CATTLE  CO.  et  al.  v. 
LANGFORD. 

(Supreme  Court  of  Idaho.    Dec.  3,  189(>.) 

Bill  to  Exfokce  Uecker. 

Where  a  decree  has  been  entered,  settling 
and  adjusting  the  rights  of  various  i)!irties  to 
the  waters  of  a  stream,  and  enjoiniui;  the  use  or 
appropriation  of  said  watera  otherwise  than  as 
provided  in  such  decree,  the  remedy  for  a  viola- 
tion of  the  provisions  of  such  decree,  where 
neither  a  change  of  parties,  conditions,  or  inter- 
ests appears,  is  not  by  bill  to  enforce  the  decree. 

(Syllabus  by  the  Court.l 

Appeal  from  district  court,  Cassia  county; 
C.  O.  Stockslager,  Judge. 

Action  by  Raft  River  Land  &  Cattle  Com- 
pany and  others  against  Francis  Langford. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed 

Zane  &  CiOBtigan,  for  appellant.  Arthur 
Brown,  James  H.  Hawley,  and  H.  S.  Hamp- 
ton, for  respondents. 

HUSTON,  J.  In  October,  1803,  a  decree 
was  entered  In  the  district  court  for  Cassia 
county  settling  and  adjusting  the  rights  of 
various  parties,  including  the  parties  to  this 
suit,  to  the  waters  of  Raft  river.  Every 
question  Involving  the  rights  of  the  parties 
to  that  litigation  in  the  premises  was  con- 
sidered, passed  upon,  and  settled  by  that  de- 
cree. It  is  now  claimed  by  plaintiffs  in  this 
suit  that  there  has  been  a  violation  of  the 
decree  by  defendant,  and  this  action  is  in- 
stituted to  Carry  out  the  decree  of  October 
5,  1803.  We  do  not  think  this  is  the  proper 
proceeding  to  enforce  a  decree  of  this  char- 
acter. No  new  facts  have  arisen  which 
could  warrant  or  excuse  disobedience  to  the 
decree.  At  lea?t,  none  appear  in  the  record. 
The  decree  was  definite,  and  conclusively 
settled  and  adjudicnted  all  the  rights  of  the 
parties  In  the  premises,  and  prohibited  and 
enjoined  every  person  from  taking  any  wa- 
ter whatsoever  from  said  Raft  river,  other- 
wise than  as  provided  in  said  decree. 
"Where,  from  any  cause,  It  becomes  imprac- 
ticable to  carry  the  decree  into  execution,  a 
bill  may  be  exhibited  to  execute  or  confirm 
the  decree,  and  settle  and  ascertain  the  right 
of  the  parties.  •  •  •  The  bill  must  state 
the  reason  and  circumstances  why  the  de- 
cree has  not  been  and  cannot  be  carried  into 
execution  without  further  order  and  assist- 
ance of  the  court,"  etc.  None  of  these  facts 
or  conditions  are  manifest  from  the  com- 
plaint, or  from  the  testimony.  A  violation 
of  the  terms  of  the  decree  is  substantially  all 
that  Is  averred,  and  for  that  the  law  gives  .a 
complete  and  adequate  remedy,  but  not  by 
this  proceeding.  6  Am.  &  Eng.  Enc.  Law, 
773.  Judgment  of  district  court  reversed, 
with  costs. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(5  Idaho,  fiS) 
ARAVE  T.  IDAHO  CANAL  CO. 
(Supreme  Court  of  Idaho.    Dec.  3,  189C.) 
Canal— Floodino Adjoining  Lands— Liabilities. 
Oue  erecting  or  maintaluing  a  cauaf  alooi; 
the  line  of  another's  land  is  Uable  for  any  daiii- 
Hge  resniling  from  a  want  of  proi»r  care  in  the 
management  of  tlie  same,  or  for  want  of  proper 
oare  in  its  construction. 
(Syllabus  by  the  Court.) 
Appeal  from  district  court,  Bingham  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  William  Arave  against  the  Idaho 
Canal  Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Reeves  &.  Terrell,  for  appellant.  P.  S. 
Dietrich,  for  respondent. 

HUSTON,  J.  The  plaintiff  In  the  spring  of 
18&4  was,  and  for  many  years  prior  thereto 
had  been,  the  owner  and  In  the  possession 
and  occupancy  of  the  N.  W.  %  of  section  25), 
township  1  N.,  of  range  38  E.  of  the  Boise 
meridian,  in  the  county  of  Bingham,  state  of 
Idaho,  and  had  made  valuable  Improvements 
thereon  in  the  way  of  bouses,  barns,  out- 
houses, fences,  etc.,  and  was  at  the  date  last 
mentioned  using  and  occupying  said  premLses 
as  a  home  for  himself  and  family.  About  the 
year  1890,  the  defendant  corporation  con- 
structed a  large  canal,  running  along  the 
westerly  side  of  the  plalntifC's  said  homestead, 
and  adjacent  thereto,  and,  in  the  construction 
of  said  canal,  built  and  erected  high  embank- 
ments along  the  line  of,  and  as  a  part  of, 
said  canal,  and  put  a  flume  across  and  ob- 
structed the  channel  of  Sand  creek,  a  natural 

water  course  running  along  the  line 

of  plaintiff's  said  homestead.  Plaintiff's  said 
land  slopes  in  the  direction  of  said  canal  aud 
embankments,  and  the  water  from  rains  and 
the  melting  snows  upon  plaintiff's  said  land 
and  the  foothills  lying  contiguous  thereto  all 
flows  across  plaintiff's  said  land  towards  said 
embankments,  and  before  the  construction  of 
said  canal  said  water  all  naturally  flowed  off 
from  plaintiff's  land  without  damage  thereto, 
and  did  not  stand  thereon.  Philntiff  claims 
that,  by  reason  of  the  erection  of  said  canal 
and  embankments  without  proper  means,  as 
by  gates  or  other  appliances,  to  prevent  such 
a  result,  the  water  which  would,  and  Ix'fore 
the  construction  of  said  canal  did,  flow  olf 
from  the  snid  lands  of  the  plaintiff,  was,  by 
reason  and  on  account  of  the  construction  of 
said  canal  of  the  defendant  as  aforesaid, 
dammed  and  backed  up,  upon  the  land  of 
plaintiff,  to  the  extent  of  flooding  his  dwelling 
house,  barns,  outhotises,  and  granary,  and 
destroying  a  large  amount  of  property,  to  wit, 
hay,  seeds,  grain,  and  fruit,  and  greatly  dam- 
aging his  house  and  household  furniture,  etc.; 
and  he  claims  damages  therefor  to  the  amount 
of  !fl,7.50,  and  prays  judgment  therefor,  and 
that  the  defendant  be  perpetually  restrained 
and  enJolne<l  from  maintaining  said  canal,  etc. 
The  defendant  admits  ownership  of  land  In 
plaintiff  and  construction  of  canal  by  defend- 
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ant,  and  denies  damage,  or,  if  any  resulted. 
It  was  attributable  to  the  extraordinary  cbar- 
acter  of  the  season,  and  not  to  any  wrongful 
act  or  neglect  of  defendant.  Trial  was  bad 
before  the  court  with  a  jury,  and  resulted  In 
a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$370,  upon  which,  after  filing  certain  findings 
of  its  own,  the  court  entered  Judgment,  In 
favor  of  plalntitr  and  against  the  defendant, 
for  said  sum  of  $370  and  costs,  and  also  en- 
tered a  decree  that  the  defendant  do  so  change 
that  portion  of  its  said  canal  "lying  and  be- 
ing on  the  westerly  side  of  and  adjacent  to 
])laintift'B  farm  or  homestead  as  to  afford  a 
l)a8sage  or  passages,  outlet  or  outlets,  for 
waters  gathering  or  ffowing  upon  the  lands 
lying  easterly  from  and  adjacent  to  said  por- 
tion of  said  canal,  sufficient  to  allow  such 
water  to  flow  and  pass  off  from  said  lauds." 
From  this  Judgment  the  defendant  appeals, 
und  also  from  the  order  denying  motion  fot 
new  trial. 

Much  of  appellant's  brief  Is  taken  up  with 
a  discussion  of  the  evidence  In  the  case.  We 
think  the  verdict  of  the  Juty  and  the  findings 
of  the  court  are  fully  sustained  by  the  evl- 
<Ienee.  In  fact,  there  is  little  or  no  conflict 
ill  the  evidence  upon  any  material  issue.  Ap- 
l>ellant'8  contention  that  plaintiff  was  guilty 
of  contributory  tiegligeuce  in  erecting  bis 
house  and  other  improrements  where  they 
were  liable  to  be  damaged  by  the  canal  of 
defendant,  subsequently  constructed,  is  not 
nialntainable;  nor  is  the  appellant's  position 
strengthened  by  the  fact  that  there  was  a 
small  irrigating  dltcb,  on  the  line  where  de- 
fendant's canal  was  constructed,  at  the  time 
plaintiff  built  bis  house  and  other  buildings. 
The  maxim,  "So  use  your  own  property  as 
not  injure  the  rights  of  another,"  applies  as 
well  to  corporations  as  to  individuals.  Ap- 
l)ellant's  claim  that  the  corporation  defendant 
is  not  called  upon  to  consider  or  respect  the 
rights  of  settlers  along  the  line  of  its  canal, 
who  have  made  such  settlement  subsequent 
to  the  location  of  the  canal,  is  not  only  un- 
supported by  law,  but  is  repugnant  to  every 
principle  of  equity  and  good  conscience.  The 
Judgment  of  the  district  court  is  affirmed, 
with  costs. 

MORGAN,  O.  J.,  and  SDLUVAN,  J.,  con- 
cur. 


<5  Idaho,  65) 

CLEVELAND  v.  ANDREWS  et  al. 
(Supreme  Court  of  Idaho.    Dec.  3,  1896.) 

EXEMFTIOXS— HORSBS  USBD    <y    BUSINESS. 

Where  the  plaintiff,  having .  been  incapaci- 
tated by  injuries  from  pursuing  the  employment 
in  which  he  had  been  engaged  upon  a  railroad, 
purchases  a  pair  of  horses  for  the  purpose  of 
engaging  in  tiie  business  of  a  teamster  or  dray- 
man, and  where  the  evidence  shows  conclusively 
the  bona  fides  of  such  intention,  snch  horses  are 
exempt  from  levy,  although  the  plaintiff  has  not 
actually  entered  upon  such  business. 
(Syllabus  by  the  Oonrt.) 
v.46p.no.l3— 65 


Appeal  from  district  court,  Bannock  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  Harper  Cleveland  against  Henry 
Andrews  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Quarles  &  Willis,  for  appellants.  Reeves 
&  Terrell,  for  respondent. 

HUSTON,  J.  The  facts  In  this  case,  as 
tbey  appear  In  the  record,  are  substantially 
as  follows:  The  plaintiff,  having  been  in- 
jured while  In  the  employ  of  a  railroad,  was 
compelled  to  seek  other  means  of  earning  a 
livelihood  for  himself  and  family,  and,  to 
this  end,  purchased  a  pair  of  horses,  and  was 
negotiating  for  a  wagon,  with  the  intention 
of  engaging  in  the  business  of  a  teamster 
or  drayman,— a  business  In  which  he  had 
been  engaged  prior  to  his  employment  by  the 
railroad  company.  Before  he  had  completed 
his  outfit,  the  horses  were  seized,  xipon  a 
writ  of  attachment  issued  against  plaintiff, 
by  the  defendant  Andrews,  as  constable. 
Plaintiff  brings  his  action  of  claim  and  de- 
livery against  defendant  Andrews  as  con- 
stable, and  the  other  defendants  as  sureties. 
The  cause  was  tried  by  a  Jury,  who  rendered 
a  special  verdict  for  plaintiff,  and  from  the 
judgment  entered  upon  such  verdict  this  ap- 
peal is  taken. 

The  only  question  raised  by  this  record  is, 
was  the  property  levied  upon  exempt,  under 
the  statutes  of  Idaho?  Subdivision  6  of  sec- 
tion 4480  provides  that  "two  oxen,  two 
horses,  or  two  mules,"  etc.,  "by  the  use  of 
which  a  cartman,  drayman,  trackman,  huck- 
ster, peddler,  backman,  teamster,  or  other 
laborer  habitually  earns  his  living,"  etc..  Is 
exempt  from  execution.  It  is  contended  by 
appellant  that,  as  the  plaintiff  bad  not  ac- 
tually engaged  In  the  business  of  a  drayman 
or  teamster  at  the  time  the  levy  was  made, 
the  property  does  not  come  within  the  pro- 
visions of  the  statute.  While  com-ts  should 
be  careful  that  the  beneficent  purposes  of 
statutes  like  the  statute  of  exemptions  are 
not  made  the  means  or  excuse  for  fraud,  it 
is  equally  important  that  the  palpable  intent 
of  the  law  should  not  be  defeated  by  mere 
technicalities  or  strained  construction.  No 
suspicion  Is  cast  upon  the  bona  fides  of  the 
plaintiff  in  this  action.  The  evidence  shows 
conclusively  that  he  was  acting  In  the  ut- 
most good  faith,  and  was  proceeding  aa 
speedily  as  was  possible,  under  the  circum- 
stances in  which  his  misfortunes  bad  placed 
him,  to  engage  again  in  the  business  or  avo- 
cation in  which  he  was  engaged  before  his 
employment  by  the  railroad  company.  We 
think  his  case  Is  clearly  within  the  spirit 
and  Intent  of  the  statute,— that  the  horses 
were  exempt  See  Elliot  v.  Hall,  2  Idaho, 
1142,  31  Pac.  796.  The  Judgment  of  the  dis- 
trict court  Is  affirmed,  with  iwsts. 

MORGAN,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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(5  Idaho,  71) 

FRANTZ  T.  IDAHO  ARTESIAN  WELL  & 

DRILLING  CO. 

(Supreme  Court  of  Idaho.    Dec.  3,  1896.) 

Limitations — Personal  Privilege— Accbdal  of 
Cause  of  Action. 

1.  The  defendant,  a  corporation,  having  a  judg- 
ment rendered  against  it,  upon  which  the  sale 
of  its  property  was  imminent,  not  being  able  to 
procure  money  to  satisfy  said  judgment  upon 
its  own  credit,  the  money  was  raised  by  certain 
stockholders  upon  their  individual  note,  the  cor- 
poration agreeing  to  protect  them  from  the  pay- 
ment of  said  note.  The  corporation  paid  a  por- 
tion of  said  note;  the  balance  was  paid  by  the 
individuals.  Held,  that  t(ie  corporation  was  lia- 
ble to  the  parties  so  paying  for  the  amount 
paid  by  them.  And  the  cause  of  action  accrued 
at  the  time  said  payments  were  made. 

2.  The  statute  of  limitations  is  a  personal  privi- 
lege, and,  to  be  made  available,  must  be  pleaded. 
It  cannot  be  interposed  by  argument  or  infer- 
ence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  county; 
D.  W.  Standrod,  Judge. 

Action  by  J.  I.  Frantz  against  the  Idaho 
Artesian  Well  &  Drilling  Company.  Judg- 
ment for  plaintiff.  Defendant  appeaK  Af- 
firmed. 

H.  V.  A.  Ferguson,  for  appellant.  Reeves 
&  Terrell,  for  respondent. 

HUSTON,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  for  Bannock 
county.  The  facts  are  substantially  as  fol- 
lows, as  shown  by  the  record:  In  August, 
1891,  the  defendant  was,  and  for  some  time 
previous  to  that  date  had  been,  a  corporation 
organized  under  the  laws  of  Idaho,  and  do- 
ing business  in  this  state.  Being  in  need  of 
money  to  carry  on  the  business  in  which  they 
were  engaged,'  and  not  being  able  to  procure 
the  same  upon  the  credit  of  the  corporation, 
at  a  stockholders'  meeting,  held  on  the  5tb 
day  of  August,  1891,  the  following  record  was 
made:  "Meeting  called  to  devise  means  to 
raise  money  to  satisfy  a  judgment  rendered 
in  district  court  against  the  Artesian  Well 
and  Drilling  Company  In  favor  of  the  Carlisle 
Manufacturing  Company  of  Carlisle,  Pa.  It 
was  moved  and  seconded  that  a  note  payable 
at  the  First  National  Bank  be  miide  to  satisfy 
said  Judgment,  and  that  a  mortgage  be  exe- 
cuted to  protect  the  signers  of  said  note,  cov- 
ering the  entire  plant  of  the  concern.  Car- 
ried." It  is  contended  that  this  action  of 
what  was  said  to  be  a  stockholders'  meeting 
was  void,  It  not  having  been  held  in  con- 
formity with  law  or  the  charter  or  by-laws 
of  the  company.  Nevertheless,  in  pursuance 
of  the  same,  it  being  ascertained  that  no  mon- 
ey could  be  procured  upon  the  credit  of  the 
company,  the  plaintiff  and  three  others,  mem- 
bers and  stockholders  In  the  company,  pro- 
cured from  the  First  National  Bank  of  Poca- 
tello  the  sum  of  $1,700,  giving  their  personal 
note  therefor,  and  which  said  sum  of  $1,700 
was  by  them  paid  into  the  treasury  of  said 
company  for  the  purpose  of  meeting  the  exi- 
gency aforesaid;    said  company  at  the  same 


time  executing  and  delivering  to  said  parties, 
to  secure  to  them  the  payment  of  said  sum 
of  $1,700,  the  note  and  mortgage  iieretofore 
mentioned.  When  the  note  given  to  the  bank 
by  the  plaintiff  and  his  co-makers  became 
due.  Its  payment  was  extended;  another  note, 
being  signed  by  four  additional  parties,  was 
given.  In  the  meantime  the  amount  of  the 
first  note  given  had  been  reduced  to  about 
$1,300  by  payments  made  by  the  defendant 
corporation,  and  for  this  latter  amount  the 
note  of  the  four  original  makers  and  four  ad- 
ditional parties  was  given.  In  the  language 
of  plaintiff  (testifying):  "When  that  note  be- 
came due,  we  all  split  up,  and  gave  an  Indi- 
vidual note,  except  West,  and  he  gave  his 
note,  and  we  signed  with  bim."  The  trans- 
action last  mentioned  occurred  on  April  10, 
1891,  and  the  notes  so  given  have  been  paid 
by  the  parties  who  gave  them.  This  action 
Is  brought  by  plaintiff  to  recover  from  the 
defendant  corporation  the  amount  of  money  so 
paid  by  him,  alleged  in  his  complaint  to  be 
some  $868.  The  cause  was  tried  before  the 
court  without  a  jury,  and  judgment  rendered 
for  plaintiff,  from  which  defendant  takes  this 
appeal 

It  Is  chilmed  by  appellant  that  the  findings 
and  Judgment  of  the  court  are  not  supported 
by  the  evidence,  because:  First.  The  plain- 
tiff and  three  other  persons  made  their  note  to 
the  First  National  Bank  of  Pocatello  for  a 
certain  sum  of  money,  which  they  procured 
and  loaned  to  the  defendant  corporation,  miat 
there  was  no  privity  or  contractual  relation 
between  the  plaintiff  and  his  co-makers  of 
the  first  note,  and  the  defendant.  We  can- 
not accept  this  contention.  The  record  shows 
conclusively— In  fact,  there  is  no  disagreement 
between  parties  as  to  the  facts— that  the  cor- 
poration defendant  required  a  certain  sum  of 
money  to  protect  them  from  a  sale  of  their 
property  upon  execution.  Not  being  able  to 
raise  the  money  upon  the  credit  of  the  cor- 
p6ratIon,  they  say  to  the  plaintiff  and  his  co- 
makers of  the  first  note,  "You  raise  the  mon- 
ey for  us,  and  we  will  secure  you  by  a  note, 
and  chattel  mortgage  upon  the  property  of 
the  company."  The  money  being  raised  and 
paid  over  to  and  accepted  by  the  defendant, 
the  defendant  executes  Its  note  and  mortgage 
to  the  makers  of  the  note  to  secure  them  (as 
stated  in  the  resolution  of  the  stockholders' 
.meeting)  against  the  payment  of  the  note  to 
the  bank.  That  this  was  the  understanding 
of  all  parties  is  shown  by  the  fact  tliat  th« 
defendant  corporation  paid  several  hundred 
dollars  to  the  bank  upon  the  note  before  it 
became  due.  With  these  facts  admitted,  how 
can  it  for  a  moment  be  contended  that  there 
was  no  privity  or  contractual  relation  exist 
ing  between  the  makers  of  the  note  and  the 
defendant?  The  plaintiff's  right  of  action 
accrued  upon  the  payment  by  him  of  his  note, 
given  for  the  benefit  and  behoof  of  the  de- 
fendant corporation,  and  he  was  not  requlrt»<l 
to  resort  to  an  attempted  enforcement  of  tb«' 
mortgage  of  doubtful  validity.    The  complaint 
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stated  a  good  cause  of  action  under  our  stat- 
utes. As  the  cause  of  actiou  did  not  accrue 
uutll  April,  1894,  the  statute  of  limitations 
could  not  avail  the  defendant,  even  had  it 
l)een  interposed,  which  it  was  not  The  stat- 
ute of  limitations  is  a  personal  privilege,  and 
must,  .to  be  made  available,  be  pleaded  direct- 
ly. It  cannot  be  interposed  by  argument  or 
Inference.  The  complaint  is  entirely  suffi- 
cient. It  states  a  cause  of  action  which  Is 
fully  made  out  by  the  proofs.  The  judgment 
of  the  district  court  is  affirmed,  with  costs. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(15  Wash.  475) 

NORTHWESTERN  &  PACIFIC  HYPO- 

THEEK  BANK  v.  SUKSDORIj'  et  al. 

(Supreme  Court  of  Washington.    Not.  11,  1896.) 

Keuovai.  or  Causes— Time  fos  Application. 

1.  In  an  action  to  foreclose  a  mortgage,  there 
is  no  such  separable  controversy  as  will  entitle  the 
mortgagor  to  a  removal  to  the  federal  court,  tlie 
complaint  representing  that  the  other  defendants 
claim  some  interest  in  the  laud,  .and  alleging  that 
it  is  subsequent  to  the  mortgage. 

2.  Application  for  removal  of  cause  to  the  fed- 
eral court  is  properly  denied,  where  made  after 
an  extension  of  time  for  answering. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  the  Northweatem  &  Pacific  Hy- 
potheek  Bank  (Northwestern  &  Pacific  Mort- 
gage Company),  a  corporation,  against  Stella 
B.  Suksdorf.and  others.  Judgment  for  plain- 
tiff.   Defendant  Suksdorf  appeals.    Affirmed. 

Samuel  R.  Stem,  for  appellant.  Blake  & 
Post,  for  respondent 

SCOTT,  J.  The  error  complained  of  In 
this  case  was  the  denial  of  the  appellant's 
application  for  a  transfer  of  the  cause  to 
the  federal  court.  The  action  was  brought 
to  foreclose  a  mortgage  given  by  the  ap- 
pellant and  her  husband,  Henry  F.  Suks- 
dorf, upon  laud  in  Spokane  county.  The 
other  defendants  were  represented  as  claim- 
ing some  interest  in  said  lands,  which,  it 
was  alleged,  was  subsequent  to  the  plaintiff's 
mortgage.  The  defendants  were  served  with 
process  in  said  action,  the  service  upon  appel- 
lant being  by  publication.  She  was  a  resi- 
dent of  the  state  of  Oregon.  She  appeared  in 
the  action  on  September  16,  1895,  and  made  a 
motion  for  security  for  costs.  Thereafter,  on 
October  14ith,  the  defatilt  of  all  the  defend- 
ants excepting  appellant  was  entered.  A  mo- 
tion for  judgment  made  by  the  plaintiff  was 
denied,  and  appellant  was  granted  an  exten- 
sion of  time  until  October  23,  1895,  within 
which  to  answer.  On  said  last  date  appellant 
made  the  application  in  question  for  a  trans- 
fer of  the  cause  to  the  federal  court,  which 
was  denied.  There  was  no  error  in  denying 
the  application  for  a  transfer.  The  complaint 
stated  but  a  single  cause  of  action  against  all 
the  defendants,  and  they,  or  some  of  them,  at 


least,  aside  from  appellant,  were  necessary 
parties  to  a  couplete  determination  of  the 
plaintiff's  rights,  and  there  was  no  such  sep- 
arable controversy  as  would  entitle  the  appel- 
lant to  a  transfer  of  the  cause.  Furthermore, 
the  application  was  properly  denied  in  conse- 
quence of  not  having  been  seasonably  made. 
Appellant  was  in  default  The  extension  of 
time  which  was  granted  was  to  allow  her  to 
answer,  and  should  not  be  held  as  having  en- 
larged the  time  within  which  she  could  apply 
for  a  transfer  of  the  cause  to  the  federal  court, 
as  such  application  should  have  been  made  be- 
fore the  expiration  of  the  time  fixed  by  statute 
within  which  she  was  called  upon  to  answer. 
Affirmed. 

HOYT,  C.  J.,  and  DXJNBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


05  Wash.  478) 
D.  M.  OSBORNE  &  CO.  v.  STEVENS  et  al. 
(Supreme  Court  of  Washington.  Nov.  11,  1896.) 
Actios  on  Note  —  Pleadino  —  Alleoation  or 

OWKBHSHIP. 

An  allegation,  in  a  complaint  on  a  note  by 
one  not  the  payee,  that  the  i)ayee  for  value  anil 
before  maturity  indorsed  the  note  by  writing  his 
name  across  tlie  hacli,  and  that  "plaintiff  is  now 
the  owner  and  holder"  of  said  note,  is  a  sutEcient 
allegation  of  ownersliip  in  plaintiff,  as  against  a 
general  demurrer. 

Appeal  from  superior  court,  Kittitas  coun- 
ty;   Carroll  B.  Graves,  Judge. 

Action  by  D.  M.  Osborne  &  Co.  against 
Cyrenus  B.  Stevens  and  others.  From  a 
judgment  entered  on  an  order  sustaining  a 
demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed. 

W.  S.  Smith,  for  appellant  Ralph  Kauff- 
man,  for  respondents. 

HOYT,  C.  J.  The  superior  court  sustain- 
ed a  demurrer  to  the  complaint  filed  in  this 
action,  and,  the  plaintiff  electing  to  stand 
upon  such  complaint,  judgment  was  enter- 
ed against  it,  from  wtiich  it  has  prosecuted 
this  appeal.  The  only  suggestion  as  to  the 
Insufficiency  of  the  complaint  was  that  the 
title  to  the  notes  upon  which  the  action 
was  brought  was  not  shown  to  be  in  the 
plaintiff.  It  appeared  from  the  complaint 
that  the  notes  were  made  to  one  Alexander 
A.  Munson,  and  the  allegations  as  to  the 
ownership  of  the  plaintiff  were  "that,  for 
value  and  before  maturity,  Alexander  A. 
Munson  indorsed  said  notes  by  writing 
across  the  back  of  each,  before  delivery, 
the  name  'Alexander  A.  Munson';  that 
plaintiff  Is  now  the  owner  and  bolder  of 
said  notes  and  mortgage."  These  allega- 
tions were  not  so  full  and  definite  as  fbey 
should  have  been,  and  the  complaint  on  that 
account  might  have  been  open  to  a  motion 
to  make  more  definite  and  certain;  but  they 
were.  In  our  opinion,  sufficient,  when  at- 
tacked by  general  demurrer.     The  old  rule 
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as  to  the  strictness  with  which  pleadings 
shall  be  construed  against  the  pleader  has 
been  much  modified  under  the  reformed  pro- 
cedure, and  thereunder  it  is  held  that  plead- 
ings shall  be  aided  by  all  Intendments 
which  reasonably  flow  from  the  language 
used.  The  allegations  of  this  complaint, 
aided  by  such  Intendments,  were  sufficient 
to  show  title  in  plabitlff  to  the  notes  In 
question.  The  Judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer  to  the  complaint,  and 
proceed  with  the  cause. 

ANDERS,    SCOTT,    and    GORDON,    JJ., 
concur. 


(16  Wash.  «S) 

CLBRF  V.  MONTGOMERY  et  al. 
(Supreme  Court  of  Washington.  Nov.  12,  1896.) 
7kaud(ii.b«t  Coxveyanoe— Bona  Fide  Pokchaseb 
—  Attachmsmt. 
A  debtor  conveyed  land  to  his  wife  in  fraud 
of  his  creditore.  Afterwards  a  creditor  sued  the 
husband,  and  the  sheriff  levied  on  the  interest  of 
the  husband  in  the  land  by  filing  a  copy  of  the 
writ  and  notice  of  attachment  in  the  county  audi- 
tor's office.  Beld,  that  a  subsequent  purchaser 
from  the  wife  for  value  without  actual  notice  of 
the  levy  was  a  bona  fide  purchaser  without  notice 
of  any  incumbrance. 

Appeal  from  superior  court,  Kittitas  county; 
Carroll  B.  Graves,  Judge. 

Action  by  John  P.  Clerf  against  J.  M.  Mont- 
gomery, S.  F.  Montgomery,  his  wife,  and  K. 
M.  Chrlstlansou,  to  set  aside  as  fraudulent  a 
conveyance  of  land  made  by  defendant  Mont- 
gomery to  his  wife,  and  to  have  plaintiff's 
judgment  declared  a  lien  on  such  land,  a  part 
of  which  had  been  conveyed  by  S.  P.  Mont- 
gomery to  defendant  Christianson.  From  a 
Judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Modified. 

Ralph  Kauffman  and  Edward  Pruyn,  for  ap- 
pellants. Frank  H.  Rudkin,  A.  Mires,  and  D. 
H.  Carey,  for  respondent 

DUNBAR,  J.  This  is  an  action  brought  by 
the  plaintiff  and  respondent,  Clerf,  as  a  judg- 
ment creditor  of  defendant  J.  M.  Montgom- 
ery, to  set  aside  as  fraudulent  a  recorded  con- 
veyance of  'lands  made  by  said  defendant 
to  bis  wife  and  co-defendant,  S.  F.  Montgom- 
ery, and  to  have  the  plaintiff's  judgment  de- 
clared a  lien  upon  the  lands  included  in  the 
conveyance.  Subsequent  •  to  contracting  the 
debt  upon  which  Judgment  was  obtained  by 
respondent  Clerf,  J.  M.  Montgomery  deeded 
the  land  in  controversy  to  his  wlfe^  S.  P.  Mont- 
gomery. Some  time  in  Noveml)er,  1895,  plain- 
tiff, Clerf,  commenced  an  action  against  J.  M. 
Montgomery.  On  February  2.3,  1805,  the  sher- 
iff levied  upon  the  lands  in  question  by  filing 
a  copy  of  the  writ  and  notice  of  the  attach- 
ment in  the  county  auditor's  office.  On  March 
22,  181»5,  defendant  S.  F.  Montgomery,  In 
whose  name  the  title  to  the  lands  had  been 
gjp^o  Ran4'ar>}i)er  15,  1891,  sold  to  defendant 


Christianson  80  acres  thereof,  for  which  be 
paid  $1,200,  and  delivered  the  deed  therefor. 
It  is  not  claimed  in  the  briefs  of  either  coun- 
sel that  Christianson  had  any  actual  notice  of 
the  purported  attachment,  although  something 
of  the  kind  appears  in  the  testimony  in  the 
case;  but  no  finding  on  that  question  was. made 
by  the  court,  and  we  will  not  discuss  it  here. 
It  Is  conceded  that  Christianson  made  no  ex- 
amination of  the  record.  On  March  27tli, 
five  days  after  the  deed  from  S.  F.  Montgom- 
ery to  Christianson,  the  plaintiff  took  Judg- 
ment In  the  attachment  suit  against  J.  M. 
Montgomery.  The  court  found  that  the  con- 
veyance from  Montgomery  to  his  wife  was 
made  with  intent  to  defraud  the  grantor's 
creditors;  that  thi  lodging  of  the  writ  and 
notice  of  attachment  with  the  sheriff  in  the 
auditor's  office  created  a  valid  lien  upon  the 
whole  tract  described  therein;  that  the  rec- 
ord imparted  to  Christianson'  full  knowledge 
of  the  attachment  lien.  The  conclusions  flow- 
ing from  these  findings  were  that  the  con- 
veyance from  Montgomery  to  his  wife  should 
be  set  aside,  and  that  the  Judgment  obtained 
by  plaintiff  against  J.  M.  Montgomery  should 
be  declared  a  lien  upon  the  lands  descritied 
in  the  comphiint,  superior  to  the'right  of  any 
of  the  defendants  therein;  and  the  decree  was 
accordingly  entered.  The  exceptions  made  to 
the  findings  of  fact  and  conclusions  of  law  by 
the  appellant  Christianson  were  sufficient  to 
entitle  him  to  a  review  by  this  court  of  the 
errors  alleged. 

Without  specially  reviewing  the  other  as- 
signments, we  are  satisfied  that  nb  error  was 
committed  by  the  court,  excepting  in  its  find- 
ing that  Christianson  took  the  lands  subject 
to  the  lien  of  the  attachment.  Christianson. 
we  think,  was  a  bona  fide  purchaser  without 
notice  of  any  Incumbrance.  The  record  title 
was  in  S.  F.  Montgomery,  and  the  fact  that 
the  copy  of  "the  attachment  writ,  together 
with  a  description  of  the  property  attached, 
was  filed  in  the  county  auditor's  office,  where 
such  writ  of  attachment  ran  against  the  prop- 
erty of  J.  M.  Montgomery,  the  order  being  to 
attach  the  interest  of  J.  M.  Montgomery  on- 
ly, could  in  no  wise,  it  seems  to  us,  be  notice 
to  a  purchaser  of  the  attachment  of  prop- 
erty the  record  title  of  which  was  in  the  name 
of  another,  even  though  that  other  should  be 
the  wife  of  3.  M.  Montgomery.  In  deraiguing 
title  to  the  land  which  he  purchased,  Chris- 
tianson would  be  called  upon  by  the  law  to 
examine  only  any  liens  which  might  appear  of 
record  against  J.  M.  Montgomery,  the  grantor 
of  his  grantor,  prior  to  the  time  when  the  title 
passed  from  said  Montgomery.  He  bad  no  in- 
terest in  the  property  of  J.  M.  Montgomery 
after  that  date,  or  in  any  liens  which  might 
be  filed  against  the  property  of  J.  M.  Mont- 
gomery. It  is  insisted  by  the  respondent  that, 
even  though  the  levy  did  not  give  constmci- 
ive  notice,  still  the  respondent,  having  done 
aU  the  law  requiivd  of  him  to  protect  his  lien, 
will  be  protected,  even  though  the  appellant 
Christianson  would  suffer;  for  tn  that  ereat. 
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the  law  not  baving  provided  snfflcient  safe- 
guards for  the  protection  of  purchasers,  the 
common-law  rule  would  prevail,  and  the  pur- 
chaser would  take  the  property  subject  to  all 
burdens,  known  and  unknown.  We  do  not 
think  this  position  Is  tenable.  The  law  pro- 
vides, through  our  recording  statutes,  tor  con- 
structive notice,  and  It  would  have  been  easy 
for  the  attaching  creditor  in  this  case  to  have 
given  notice  to  the  world  of  the  attachment 
of  the  property  of  Mrs.  Montgomery.  Not 
having  done  bo,  the  rights  of  an  innocent  pur- 
chaser should  not  be  destroyed  in  his  inter- 
est. We  are  not  Inclined  to  find  any  fault 
with  the  finding  of  the  court  so  far  as  the 
rights  of  the  other  appellants  are  concerned, 
but  for  this  error  the  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  modify  the  judgment  so  that  the  de- 
cree shall  not  apply  to  the  lands  purchased 
by  the  appellant  Christlanson. 

SCOTT  and  ANDERS,  JJ.,  concur. 


(15  Wash.  4M) 

COLVIN  v.  OOLVIN. 

(Supreme  Court  of  Washington.    Nov.  12,  1886.) 

DivoKOE— Faildrb  to  Live  Pbacbablt  Toobtbek 
Insufficient  Gbocnd— Attokset!8  Fees. 

1.  Under  2  HUl's  Code,  {  764.  subd.  7,  which 
provides  for  a  divorce  on  application  of  either 
party  for  any  other  cause  deemed  sufficient,  where 
the  court  "shall  be  satisfied  that  the  parties  can 
no  longer  live  together,"  where  the  court  has 
found  that  "the  estransenient  is  so  great  that 
the  parties  cannot  henceforth  peaceably  live  to- 
gether," a  divorce  will  yet  be  denied  where  it 
appears  that  their  failure  to  live  together  is  due 
to  their  own  obstinacy,  and  that  in  regard  to  the 
quarrels  and  disagreements  which  caused  the  es- 
trangement both  parties  were  equally  at  fault. 
Dunbar,  J.,  dissenting. 

2.  An  award  of  $300  to  defendant  as  counsel 
fees  in  a  divorce  case  does  not  show  an  abuse  of 
discretion. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  T.  M.  Reed,  Jr.,  Judge. 

Action  by  Ignatius  Colvin  against  Emma  E. 
Colvin  for  divorce.  From  a  judgment  deny- 
ing a  divorce,  and  awarding  costs  and  attor- 
ney's fees  to  defendant,  plaintiff  appeals.  Af- 
firmed. 

John  R.  Mitchell,  for  appellant  John  O. 
Kleber  and  A:  E.  Rice,  for  respondent 

GORDON,  J.  The  appellant  (plaintiff  below) 
brought  this  action  to  secure  a  divorce.  His 
complaint  In  substance,  charges  the  respond- 
ent with  continual,  habitual  unkindness,  and 
tbat  she  Is  irreconcilably  opposed  to  plain- 
tiffs will,  wishes,  welfare,  business,  and  in- 
terests, and  that  it  is  not  possible  for  the 
plaintiff  to  longer  live  with  the  defendant 
The  answer,  after  denying  the  material  al- 
legations of  the  complaint,  contains  an  aflSrm- 
ative  defense,  setting  up  specific  acts  of  cru- 
elty by  the  plaintiff.  At  the  trial  of  the  cause, 
after  appellant  rested,  respondent  moved  for 
a  dismissal  upon  the  ground  that  the  testi- 


mony on  the  part  of  the  plaintiff  failed  to 
show  a  prima  facie  case  for  the  relief  prayed. 
This  motion  was  granted,  findings  of  fact 
made,  and  Judgment  entered  in  favor  of  the 
respondent,  dismissing  the  cause,  awarding 
costs  to  the  respondent,  and  $300  as  counsel 
fee.    The  appeal  is  from  such  Judgment 

The  appellant  is  66  and  the  respondent  55 
years  of  age.  They  were  married  In  Thur- 
ston county,  in  the  year  1866,  and  from  that 
time  until  about  the  15th  of  December,  18So, 
continued  to  live  together  as  husband  and 
wife.  As  issue  of  such  marriage  there  are . 
four  children,  ranging  in  age  from  17  to  26 
years.  During  their  marriage  they  have  ac- 
cumulated property  to  the  value  of  some 
twenty-five  or  thirty  thousand  dollars,  and, 
In  addition  to  the  property  so  accumulated, 
the  appellant  is  the  owner  in  his  own  right 
of  considerable  property,  which  was  acquired 
by  him  prior  to  his  marriage  with  the  respond- 
ent Pursuant  to  an  agreement  between  the 
parties,  their  property  was  divided  through 
the  Instrumentality  of  arbitrators  chosen  by 
them.  In  the  fall  of  the  year  1895,  and  since  such 
division  the  parties  have  lived  separate  and 
apart  For  a  number  of  years  appellant  has, 
been  afflicted  with  a  cancerous  alTection  of 
the  upper  lip  and  mouth,  from  which  he  con- 
tinuously suffers  more  or  less  pain,  and  doubt- 
less much  of  his  irritability  of  temper  is  due 
to  this  disease.  Among  other  things,  the  lower 
court  found:  "(6)  That  for  about  four  years 
last  past  there  have  been  occasional  quarrels 
and  misunderstandings  between  plaintiff  and 
defendant,  and  for  about  sixteen  months  last 
past  there  has  resulted  from  such  misunder- 
standings and  disagreements  a  complete  es- 
trangement between  plaintiff  and  defendant. 
(7)  That  such  estrangement  is  so  great  that 
the  parties  cannot  henceforth  peaceably  live 
together.  (8)  That  such  quarrels,  misunder- 
standings, and  disagreements  occurring  afore- 
said Were  not  occasioned  wholly  by  the  fault 
or  misconduct  of  the  defendant,  but  that  the 
plaintiff  was  equally  In  fault  in  regard  there- 
to." The  main  contention  of  the  appellant  is 
that  his  case  is  strong  enough  to  invoke  the 
discretionary  power  conferred  by  subdivision 
7  of  section  7G4,  2  Hill's  Code,  which  pro- 
vides: "And  a  divorce  may  be  granted  upon 
application  of  either  party  for  any  other  cause 
deemed  by  the  court  sufficient,  and  the  court 
shall  be  satf^fied  that  the  parties  can  no  lon- 
ger live  together."  There  was  no  proof  that 
the  appellant  had  sustained  any  mental  or 
physical  injury,  or  suffered  any  personal  In- 
dignities, at  the  hands  of  the  respondent  or 
that  he  lived  in  a  state  of  danger  or  appre- 
hension of  violence,  nor  does  the  complaint 
charge  any  specific  acts  of  cruelty  on  the  part 
of  the  respondent,  but  it  is  Insisted  that  the 
evidence  does  not  Justify  the  finding  of  the 
court  that  the  "quarrels,  misunderstandings, 
and  disagreements  occurring  aforesaid  were 
not  occasioned  wholly  by  the  fault  or  miscon- 
duct of  the  defendant,  but  that  the  plaintiff 
was  equally  In  fault  in  regard  thereto."     It 
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appears  from  the  evidence  that  appellant  had 
posted  notices  upon  the  farm  whereon  he  has 
resided  since  their  property  was  divided,  for- 
bidding the  respondent  to  go  upon  his  land. 
Also  that  he  had  made  it  a  condition  in  a 
lease  that  the  lessee  should  not  permit  re- 
spondent to  go  upon  the  demised  premises. 
It  further  appears  that,  while  there  were  nu- 
merous wordy  disputes  and  disagreements  be- 
tween the  parties,  no  personal  violence  was 
ever  ottered  or  threatened  by  either- of  them 
towards  the  other.  Examined  as  a  witness 
.in  his  own  behalf,  appellant  said:  "We 
couldn't  agree  about  certain  things  for  the 
last  year  or  two;  *  *  •  get  to  disputing 
over  some  trivial  matter;  •  •  »  just  lilce 
two  can't  agree,  you  know,  get  to  talking  over 
things,  get  to  quarreling  about  one  thing  and 
another;  sometimes  she  would  get  up  and 
leave,  sometimes  I  did;  so  we  finally  quit  en- 
tirely." He  frankly  admitted  that  the  meas- 
ure of  his  blame  was  aa  great  as  that  of  the 
respondent,  and,  indeed,  we  think  that  this 
conclusion  is  Justified  by  the  entire  evidence. 
The  testimony  of  one  of  the  daughters  was 
that  both  parties  were  at  fault.  Thomas  Is- 
may  was  one  of  appellant's  witnesses.  It  ap- 
pears that  he  was  one  of  the  arbitrators  se- 
lected by  the  parties  to  effect  a  division  of 
their  property.  On  cross-examination  he  was 
asked:  "Q.  Now,  you  stated  on  direct  exam- 
ination that  you  thought  the  parties  might 
still  live  together.  I  will  ask  you,  in  making 
the  division,  and  the  time  you  spent  where 
they  both  were,  what  the  general  treatment 
that  he  received  at  her  hands  was.  A.  Well, 
so  far  as  I  saw  any  treatment,  it  was  all  right. 
Me  being  a  stranger,  and  not  being  a  party  in- 
terested, I  should  not  have  thought  there  was 
any  grievance  in  the  family.  I  think  I'  made 
two  or  three  suggestions  that  they  were 
sparking  again."  But  It  Is  urged 'that,  inas- 
much as  the  court  found  "that  the  parties  can- 
not henceforth  peaceably  live  together,"  a 
case  is  made  under  the  discretionary  power 
lodged  in  the  court  by  virtue  of  subdivision 
7,  §  7G4,  2  Hill's  Code.  Under  a  similar  pro- 
vision in  the  Code  of  Indiana  it  has  been 
held  that  this  discretionary  power  must  be 
exercised  in  a  sound  and  legal  manner,  so  as 
to  conduce  to  domestic  harmony,  and  the 
peace  and  morality  of  society,  and  that  the 
action  of  the  lower  court  in  such  cases  is  sub- 
ject to  revision.  Ritter  v.  Ritter,  5  Blackf.  81; 
Ruby  V.  Ruby,  29  Ind.  174.  We  do  not  think 
It  was  intended  by  the  legislature  that  a  di- 
vorce should  be  granted  in  every  case  wherein 
it  should  be  found  "that  the  parties  can  no 
longer  live  together";  and  where,  as  here, 
their  failure  to  live  together  is  due  to  their 
own  obstinacy  and  stubbornness,  we  think  a 
divorce  should  be  denied.  It  is  not  the  policy 
of  the  law  that  divorces  should  be  granted 
merely  because  parties,  "from  unruly  tem- 
per." or  mutual  wrangllngs,  live  unhappily  to- 
gether. In  order  to  have  relief,  it  is  not  re- 
quired that  the  party  complaining  siiould  be 


wholly  without  fault,  for  the  law  recognizes 
the  weakness  of  hnrnan  nature,  and  measurps 
the  conduct  of  the  parties  by  the  standard 
of  cohimon  experience.  But  "where  the  par- 
ties to  a  divorce  suit  are  in  pari  delicto,  the 
conduct  of  each  being  a  constant  aggravation 
to  further  ofFense  by  the  other,  no  divorce  will 
be  granted  at  the  instance  of  either  party." 
Gate  V.  Cate,  53  Ark.  486,  14  S.  W.  675.  Wc 
think  the  rule  applicable  to  the  present  case  is 
well  stated  by  Chief  Justice  OockrlU  In  the 
case  of  Cate  v.  Cate,  supra,  as  follows:  "Un- 
happiness  sufficient  to  render  the  condition 
of  both  parties  intolerable  may  arise  from  the 
mutual  neglect  of  the  conjugal  duties;  but 
when  the  parties  are  thus  at  fault  the  remedy 
must  be  sought  by  them,  not  In  the  courts, 
but  in  the  reformation  of  their  conduct.  The 
remedy  is  in  their  own  hands,  and,  until  it 
has  been  tried  without  effect  by  the  party 
complaining,  the  courts  will  not  give  effect  to 
the  complaint.  Until  this  home  remedy  has 
been  tested  and  failed,  the  condition  of  each 
may  be  said  to  be  due  to  his  or  her  own  acts, 
and  one  must  bear  the  consequences  of  his 
own  misconduct"  See,  also.  Cooper  v.  Coop- 
er, 17  Mich.  210;  Morrison  v.  Morrison.  Gi 
Mich.  53,  30  N.  W.  903.  In  the  case  last  cited 
the  court  say:  "Where  both  are  to  blame, 
neither  should  be  granted  a  divorce.  •  •  » 
The  marriage  relation  should  not  be  consid- 
ered as  a  garment,  to  be  worn  or  caat  aside  at 
pleasure."  The  proof  shovi;s  the  appellant 
to  be  a  man  of  rough,  but  kindly,  nature,  who 
received  few  advantages  in  early  life.  For 
upwards  of  a  quarter  of  a  century  he  and  the 
respondent  lived  together  peaceably  and  h-np- 
plly,  amidst  the  discouragements  and  priva- 
tions of  their  pioneer  home.  Their  plans 
worked  well,  and  as  a  result  of  their  joint  in- 
dustry and  good  Judgment  they  find  them- 
selves in  easy  circumstances,  and  compara- 
tively rich.  In  the  light  of  these  circumstan- 
ces and  of  the  entire  record,  we  are  unwilling 
to  believe  that  these  parties,  who  have  en- 
dured so  much  for  each  other  and  for  their 
children,  cannot.  If  they  will,  continue  to  live 
together  happily.  To  do  so  Involves  the  mak- 
ing of  mutu.<il  concessions  and  sacrifices,  but 
those  they  should  cheerfully  make  for  their 
own  happiness  and  their  children's  welfare. 
We  do  not  think  the  allowance  of  ?300  to  the 
respondent  for  counsel  fees  was  exorbitant  un- 
der the  circumstances  of  the  case.  At  least, 
we  are  not  satisfied  that  In  allowing  that  sum 
the  court  abused  Its  discretion.  Upon  consid- 
eration of  the  entire  record,  the  judgment  Is 
affirmed. 

HOYT,  C.  J.,  and  ANDERS,  X,  concur. 

DUNBAR,  J.  (dissenting).  I  am  satisfied 
that  the  parties  cannot  and  ought  not  to  Uvr 
together,  and  I  think  the  plaintiff  showed  good 
cause  for  a  divorce.  I  therefore  respeotfullr 
dissent  from  the  conclusion  reached  by  the 
majority. 
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^  UNDERWOOD  v.  STACK  et  ui. 

(Supreme  Court  of  Washington.    Nov.  13,  1896.) 

Sale  op  Lands— Btatdtb  of  Frauds— Vamd  Cos- 
tract— Tuiat.—Judgmevt  WITHOUT  VkkDICT. 

1.  Plaintiff  introduced  letters,  signed  by  a  hus- 
band and  wife,  relating  to  the  purchase  of  certain 
land,  and  a  telegram  from  the  husband,  stating 
that  they  would  take  the  lands,  and  a  subsequent 
letter  directing  that  the  deed  should  be  made  to 
the  wife,  and  stating  that  anything  done  by  her 
would  be  satisfactory  to  him.  The  deed  was 
executed  to  the  wife  and  she  went  into  possession. 
Held,  that  there  was  a  valid  contract  for  the 
purchase  of  the  lands  on  the  part  of  defend- 
ants, as  against  the  statute  of  frauds. 

2.  In  an  action  for  damages  for  the  breach  of  a 
contract,  where  defendant  offers  no  evidence,  it  is 
not  error  for  the  court  to  take  the  case  from  the 
jury,  and  render  judgment  for  the  amount  proved 
by  plaintiff. 

Appeal,  from  superior  court,  Kittitas  coua- 
ty;  Carroll  B.  Graves,  Judge. 

Action  by  Julia  A.  Underwood  against  J. 
F.  Stack  and  Miriam  Stack,  on  a  contract. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

W.  S.  Smith,  for  appellants.  E.  Pruyn 
and  Kirk  Whited,  for  respondent. 

SCOTT,  J.  This  was  an  action  to  recover 
damages  for  the  alleged  breach  of  a  contract 
relating  to  the  sale  of  certain  lands  by  the 
plaintiff  to  the  defendants.  The  defendants 
contend  that  the  court  erred  in  overruling 
their  demurrers  to  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action. 
No  particular  is  pointed  out  wherein  the 
complaint  Is  defective,  except  the  general 
statement  in  their  brief  that  the  contract 
was  void.  We  fail  to  see  wherein  it  was 
void,  and  think  that  the  complaint  was  suffi- 
cient. Aside  from  this  question,  the  main 
controversy  is  over  the  facts.  It  is  contend- 
ed that  no  sufficient  contract  was  proven  to 
support  a  recovery.  The  defendants  were 
husband  and  wife,  and  letters  relating  to  the 
purchase  of  the  land,  signed  by  them,  were 
Introduced  In  evidence.  There  was  also  in- 
troduced a  telegram  from  the  husband  stat- 
ing that  they  would  take  the  land,  and  in  a 
letter  by  him,  thereafter,  it  was  directed 
that  the  deed  should  be  made  to  Mrs.  Stack, 
and  stated  that  anything  done  by  her  would 
be  satisfactory  to  him.  The  deed  was  ex- 
ecuted accordingly,  and  Mrs.  Stack  went  Into 
possession  of  the  premises.  This  was  suffi- 
cient to  show  a  valid  contract  for  the  pur- 
chase of  the  lands  on  the  part  of  the  de- 
fendants, as  against  the  statute  of  frauds. 

A  motion  for  a  nonsuit  was  denied.  The 
defendants  offered  no  proof,  and  the  court 
took  the  case  from  the  jury,  and  entered  a 
Judgment  against  tliem  for  $1,500.  It  is  con- 
tended that  this  was  error,  and  that  the  mat- 
ter should  have  been  submitted  to  the  jury 
to  determine  the  amount;  but,  as  the  case 
stood,  there  was  no  conflict  in  the  proofs, 


and  it  was  not  error,  under  the  circumstan- 
ces, for  the  court  to  render  a  Judgment  for 
said  sum.    Affirmed. 

HOTT,   C.   J.,   and  ANDERS,   GORDON, 
and  DUNBAR,  JJ.,  concur. 


(IS  Wasb.  600) 
STATE  ex  rel.  NOLTE  et  al.  v.  SUPERIOR 

COURT  OF  KING  COUNTY. 
(Supreme  Court  of  Washington.  Nov.  13,  1886.) 
Bkinoing  in  Nbw  Parties- Process. 
A  garnishee  denied  any  indebtedness  to  the 
judgment  defendant,  but  it  appeared  that  it  had 
executed  a  note  payable  to  him,  which  .was  al- 
leged to  be  the  property  of  his  wife.  Beld,  that 
it  was  error,  on  affidavit  and  application  of  the 
judgment  plaintiff,  to  issue  an  order  reciting  that 
the  wife  was  a  necessary  party,  and  tliat  it  was 
ordered  that  she  "be,  and  she  hereby  is,  made  a 
party  defendant  hereto,"  and  .is  required  to  file, 
witlun  20  days  after  the  service  of  a  copy  of  the 
order  and  affidavit,  her  answer,  if  any,  and  that 
otherwise  her  default  would  be  entered  without 
service  of  process. 

Application  by  the  state  of  Washington  on 
the  relation  of  Mary  Nolte  and  Fred  Nolte, 
her  husband,  for  a  writ  of  prohibition  to  the 
superior  court  of  King  county,  J.  W.  Langley, 
Judge  thereof.    Writ  granted. 

Condon  &  Wright,  for  relators.  Byers  & 
Byers,  for  respondent. 

SCOTT,  J.  This  is  an  application  for  a 
writ  of  prohibition  based  upon  the  following 
facts:  One  Byers  obtained  a  judgment  in  the 
superior  court  of  King  county  against  one 
Nolte,  and  thereafter  caused  a  writ  of  gar- 
nishment to  be  issued  against  the  Eureka  Coal 
Company.  Said  company  appeared  and  an- 
swered, denying  any  indebtedness  to  the  prin- 
cipal defendant,  but  it  appeared  that  it  had 
executed  a  note  payable  to  him,  which,  how- 
ever, was  alleged  to  be  the  property  of  his 
wife,  the  relator.  Thereupon,  upon  an  affida- 
vit and  application  of  the  plaintiff,  the  count 
issued  an  order  reciting  that  relator  was  a 
necessary  party  to  said  controversy;  and,  fur- 
ther, that  It  was  "therefore  ordered  that  said 
Mary  Nolte  be,  and  she  hereby  is,  made  a 
party  defendant  hereto,  and  she  Is  hereby  re- 
quired to  file  in  this  court  within  twenty  days 
from  and  after  the  service  on  her  of  a  copy 
of  this  order,  together  with  a  copy  of  the  afore- 
said affidavit,  her  answer  setting  up  her  claim, 
if  any,  to  the  note  and  mortgage,"  and  that 
otherwise  her  default  would  be  entered.  The 
court  had  no  authority  to  proceed  In  any  other 
way  than  the  regular  one,  by  the  service  of 
the  process  provided  by  statute,  to  make  the 
relator  a  party,  and  the  writ  should  issue,  with 
costs  against  the  plaintiff  in  the  original  ac- 
tion. 

HOYT,  C.  J.,  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 
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MEGHATH  t.  GILMORE  et  al. 

tSuiireme  Court  of  Washington.    Nov.  17,  1896.) 

DiiCEASBr>  Joint  Debtor— Survival  op  Liability 

— Dbath  Pending  appeal— Substitutios 

OP  ExB00TOR»— Pleading— Buief. 

1 .  The  Iiahilit7  of  a  deceased  joint  debtor  sur- 
vives against  his  representatives. 

2.  Where  defendant  dies  pending  his  appeal 
from  a  judgment,  and  his  executors  are  substi- 
tuted, uud  obtain  a  reversal,  the  claim  need  not 
be  prescnte<l  to  his  executors  before  a  retrial. 
Strong  V.  Eldridge,  36  Pac.  696,  8  Wash.  595, 
followed. 

3.  In  such  case  it  is  not  necessary  to  file  an 
amended  complaint  alleging  defendant's  death, 
and  the  appointment  and  substitution  of  bis 
executors. 

4.  Defendants  cannot  complain  of  a  judgment 
in  favor  of  plaintiff  which  is  supported  by  a  con- 
tract which  they  have  pleaded,  and  in  which, 
as  they  have  admitted,  plaintiff  alone  is  inter- 
ested, though  he  failed  tp  ^lead  it. 

■  5.  Where  appellant  predicates  error  on  the  ad- 
mission of  certain  testimony,  and  fails  in  his  brief 
to  cite  the  part  of  the  record  where  it  is  to  be 
found,  and  respondent  denies  that  such  testimony 
was  introduced,  the  assignment  will  not  be  con- 
sidered. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  John  Megrath  against  David  GU- 
more  and  the  executors,  etc.,  of  William  A. 
Kirknian,  deceased,  on  a  contract  for  the 
erection  of  the  Arlington  Hotel.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
appeal.    AfHrmed. 

For  former  report,  see  38  Pac.  131,  10 
Wash.  339. 

Burke,  Shepard  &  McGllvra  and  Burke, 
Shepard  &  Woods,  for  appellants.  Stratton, 
Lewis  &  Gllman  and  Carr  &  Preston,  for  re- 
spondent. 

SCOTT.  J.  This  case  was  before  this 
court  upon  a  former  occasion  (10  AVash.  339, 
39  Pac.  131),  to  which  reference  can  be  had 
for  a  statement  of  the  nature  of  the  action. 
Pending  the  former  appeal,  KJrkman  died, 
and  It  was  stipulated  In  this  court  that  the 
executors  of  bis  will  might  be  substituted 
as  defendants  n  bis  stead.  When  the  sec- 
ond trial  was  begun,  the  defendants  moved 
to  dismiss  the  action  as  against  Kirkman's 
executors  on  the  ground  that  there  is  no  sur- 
vival of  liability  against  the  representatives 
of  a  deceased  joint  debtor.  This  point  has 
been  passed  upon  by  this  court  contrary  to 
appellant's  contention  since  his  brief  here- 
in was  filed.  Donnerberg  v.  Oppenheimer 
(Wash.)  46  Pac.  254. 

It  is  next  contended  that  the  court  should 
have  granted  the  defendants'  motion  for  a 
nonsuit  as  to  the  executors  of  Klrkman  on 
the  ground  that  the  claim  had  not  been  pre- 
sented to  said  executors,  as  required  by  sec- 
tions 986,  988,  2  HiU's  Code.  Judgment  had 
been  obtained  against  Kirkman  in  the  lower 
court  during  his  lifetime.  After  the  stipula- 
tion substituting  his  executors  pending  the  ai>- 
(-■eal,  they  appeared  herein,  and  contested  the 


same,  and  obtained  a  reversal  of  the  judg- 
ment, and  ever  since  bare  been, '  and  are 
now,  contesting  it;  so  there  can  be  no  sub- 
stantial merit  in  this  contention,  and  to  sus- 
tain It  would  be  Inconsistent,  at  least,  with 
the  decision  of  this  court  In  the  case  of 
Strong  V.  Eldridge,  8  Wash.  595,  36  Pac.  60a 

The  third  point  Is  disposed  of  In  what  has 
been  said,  as  that  relates  to  the  claim  of 
release  of  Gilmare  on  the  ground  that  the 
executors  of  Klrkman  were  released  by  the 
failure  to  present  the  claim  to  them. 

The  fourth  point  Is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  executors  of  Kirkman, 
because  it  does  not  show  Kirkman's  death, 
and  the  appointment  and  substitution  of  his 
executors;  but  we  think  this  was  immate- 
rial, and  that  it  was  not  neces8ai:y  to  file 
an  amended  complaint  containing  these  form- 
al allegations.  The  executors  had,  in  fact, 
been  substituted  by  the  stipulation  in  this 
court. 

It  Is  next  contended  that  the  plaintiff  can- 
not recover  on  the  ground  of  there  being  a 
fatal  variance  between  the  contract  pleaded 
and  the  one  offered  In  evidence;  that  the 
contract  offered  in  evidence  shows  on  its 
face  that  it  is  a  contract  by  Megrath  and 
Collins  jointly  as  parties  of  the  first  part, 
and  the  contract  pleaded  was  the  contract  of 
Megrath  alone.  As  to  this,  it  seems  to  us 
that  the  position  of  the  respondent  is  sound. 
The  defendants,  in  their  answer,  set  up  a 
contract  between  Megrath  and  Gilmore,  In 
which  It  is  admitted  that  the  plaintiff  alone 
is  Interested,  and  the  plaintiff  would  be  en- 
titled to  recover  upon  the  contract  so  set  up, 
regardless  of  the  complaint  The  defend- 
ants should  not  be  heard  to  complain  of  a 
judgment  supi)orted  by  a  contract  which 
they  have  pleaded  in  their  answer;  and,  fur- 
thermore, the  law  of  the  case  on  this  point 
was  settled  by  the  former  decision,  where 
the  cause  was  remanded  for  retrial  upon  two 
separate  questions,  and  wherein  it  was  held 
that  Collins  signed  the  contract  only  as  a 
surety  for  Megrath. 

It  is  next  contended  that  the  coi-v^  erred 
in  admitting  the  testiimony  of  Gilmore  as 
to  conversations  with  Klrkman,  who  was 
dead  at  the  time  of  the  trial.  Nowhere  in  ap- 
pellants' brief  has  attention  been  called  to 
any  part  of  the  record  containing  such  testi- 
mony, and  the  respondent  denies  that,  any 
such  was  Introduced,  and  we  pass  the  point 
without  further  comment. 

The  remaining  points  urged  relate  to  tbc 
sufilciency  of  the  evidence  and  to  the  in- 
structions which  were  requested  and  refused. 
After  an  examination  of  the  evidence,  vre 
think  It  was  entirely  sufficient  to  sustain  the 
verdict,  and  the  point  Involved  in  the  first  in- 
struction refused  has  been  disposed  of  In 
what  we  have  previously  said.  All  that  tlie 
defendants  were  entitled  to  under  the  con- 
tract and  the  proofs  in  the  remainder  of  tbe 
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instructions  requested  was  fully  tovered  In 
the  charge  given  the  Jury.    Affirmed. 

HOYT,  0.  J.,  and  ANDERS,  UUNBAR,  and 
GORDON,  JJ.,  concur. 


(!:;  Wash.  5<3) 

BARTO  V.  NIX  et  aL 

(Supreme  Court  of  Washington.    Nov.  18, 1896.) 

Pi^BADiNO — CoBPOBATioN— Right  to  Recbivb  Its 

Stock  in  Patmekt  op  Debt  —  Kecbivek  —  Ar,- 

HOM  to  Collbct  Stock  Subsckiption  —  Estop- 

PBU 

1.  Where  a  single  transaction  is  relied  on  to 
entitle  a  plaintiff  to  a  recovery,  the  complaint 
is  not  subject  to  objection,  as  stating  two  causes 
of  action-,  because  the  facts  alleged  constituting 
snch  transaction  maj  show  a  liability  both  on 
contract  and  in  tort. 

2.  While,  under  the  statutes,  a  corporation  is 
not  authorized  to  traffic  in  its  own  stock,  it  may 
legally  receive  snch  stock  in  payment  of  an  in- 
debtedness due  it,  where  the  transaction  is  in 
good  faith,  and  for  the  purpose  of  saving  the 
conioration  from  loss. 

3.  In  an  action  by  a  receiver  of  an  insolvent 
bank  against  the  directors  to  recover  the  par 
value  of  stock  held  by  them,  which  had  not  been 
paid  for,  the  defendants  cannot  set  np  in  defense 
a  secret  agreement  with  the  bank  that  they 
Bhonld  not  pay  for  the  stock,  nor  incur  any  liabili- 
ty by  reason  of  its  issuance  to  them,  but  should 
hold  it  for  the  benefit  of  the  corporation. 

4.  In  an  action  brought  by  the  receiver  of  a 
corporation,  under  order  of  the  court,  to  collect 
unpaid  subscriptions  from  its  stockholders,  the 
correctness  of  the  determination  of  the  court  in 
the  oripinal  action  that  such  collections  were  nec- 
essary to  pay  the  indebtedness  caunot  be  reviewed. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  Fred  D.  Barto,  receiver  of  the 
Bank  of  Puyallup,  against  B.  Nix,  Willis 
Boatman,  A.  GardcUa,  W.  J.  Bowman,  Hen- 
ry Williams,  and  A.  G.  Matthews.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

John  P.  Judson,  for  appellants.  Reming- 
ton &  Reynolds  (John  A.  Shank,  of  coun- 
sel), for  respondent. 

HOYT,  C.  J.  In  1890  the  Bank  of  Puyal- 
lap  was  organized  under  the  laws  of  the 
state  with  a  capital  stock  of  $100,000  divided 
Into  1,000  shares  of  $100  each.  This  stock 
was  all  subscribed  for,  and  00  per  cent,  paid 
thereon  before  any  business  was  transacted. 
A.  C.  Campbell  was  the  owner  of  200  shares 
of  this  stock,  and  on  the  13th  day  of  No- 
vember, 1891,  he  transferred  199  shares  di- 
rectly to  the  bank,  and  received  a  credit  of 
$14,000  therefor  on  the  books  of  the  bank, 
to  which  be  was  then  indebted;  and  the 
banK  thereupon  attempted  to  cancel  these 
certificates  of  stock.  Thereafter  it  was 
thought  necessary  by  the  officers  of  the  bank 
that  these  199  shares  of  stock  should  be  held 
by  some  one,  and  it  was  agreed  that  they 
sbould  be  reissued  to  J.  P.  Stewart  and  Wil- 
lis Boatman,  who  were,  to  give  their  prom- 
issory notes  for  70  per  cent,  of  the  face 
value  of  this  stock.    This  was  done,  and  the 


stock  so  issued  held  by  them  until  1892, 
when  it  was  by  them  surrendered  to  the 
bank,  and  the  certificates  evidencing  their 
ownership  canceled;  and  it  was  then  agreed 
that  this  stock  should  be  reissued  to  the  di- 
rectors of  the  bank,  each  to  receive  the  num- 
ber of  shares  then  agreed  upon.  The  certif- 
icates, in  accordance  with  this  agreement, 
were  issued  to  the  several  defendants,  who 
each  gave  to  the  bank  his  note  for  70  per 
cent,  of  the  face  value  of  the  stock.  This 
stock  so  issued  to  these  defendants  was  held 
by  them  until  June,  1893,  at  which  time  .the 
bank  was  declared  Insolvent,  and  its  assets 
placed  in  the  hands  of  a  receiver,  for  the 
purpose  of  closing  up  its  business.  In  the 
action  in  which  the  receiver  was  appointed, 
it  was  determined  by  the  court  that  the  as- 
sets in  the  hands  of  the  receiver  were  insuf- 
ficient to  pay  its  Indebtedness,  and  such  re- 
ceiver was  directed  to  levy  an  assessment 
upon  the  stockholders  for  the  amounts  un- 
paid upon  their  several  stock  subscriptions. 
In  pursuance  of  this  order,  assessments  were 
duly  levied  upon  the  several  defendants  in 
this  action  for  the  fnU  amount  of  the  par 
value  of  the  stock  standing  in  their  name, 
which  had  been  issued  to  them  as  hereinbe- 
:  fore  stated,  and  due  notice  thereof  given. 
Thereafter,  such  assessments  not  having 
I  been  paid,  this  action  was  brought  to  enforce 

payment 
I  The  first  assignments  of  error  are  founded 
I  ui>ou  tlic  rul'Dss  of  the  <.-ourt  in  st'ttliiiK  the 
pleadings,  and  all  relate  to  thei  alleged  claim 
:  that  the  second  amended  complaint  stated 
\  more  than  one  cause  of  action,  and  that  the 
I  several  causes  of  action  were  not  separately 
stated.  This  complaint  simply  set  out  in 
I  an  orderly  manner  a  statement  of  the  facts 
relating  to  the  transaction  which  was  relied 
I  upon  to  show  that  the  plaintiff  was  entitled 
to  recover  a  judgment  against  the  defend- 
ants; and  while  some  of  the  facts  so  alleged 
may  have  tended  to  show  that  a  contract 
was  entered  into  between  the  -bank  and  th^ 
defendants,  and  others  to  show  wrongful 
action  on  the  part  of  the  defendants  and  the 
bank,  they  all  related  to  a  single  transac- 
tion, and  were  properly  Included  in  a  single' 
count.  Whether  a  claim  of  relief  is  right- 
fully founded  upon  a  contract  relation  enter- 
ed into,  or  wrongful  acts  done,  where  but  a 
single  transaction  is  relied  upon,  the  recital 
of  the  facts  relating  to  such  slng)e  transac- 
tion is  not  open  to  objection,  for  the  rea.son 
ttiat  such  recital  may  tend  to  show  a  liabil- 
ity upon  contract  and  also  In  tort.  The 
facts  as  to  snch  single  transaction  having 
been  set  out,  it  is  for  the  court  to  say  wheth- 
er or  not  they  constitute  a  cause  of  action. 
Such  being  the  rule,  there  was  no  founda- 
tion for  the  claim  that  there  had  been  any 
such  change  of  the  cause  of  action  in  the 
several  complaints  as  to  Justify  the  court  in 
granting  defendants'  motion  to  strike. 

The  question  raised  by  the  demurrer  to 
the  second  amended  complaint  is  so  conncct- 
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ed  witli  questions  growing  out  of  the  trial 
that  a  separate  discussion  is  not  necessary. 
Something  is  said  in  the  brief  as  to  the  right 
to  trial  by  Jury,  but,  since  no  error  is  as- 
signed upon  the  action  of  the  court  in  refus- 
ing a  jury  trial,  that  question  cannot  be  here 
considered. 

It  appeared  that,  at  the  time  this  stoclc 
was  issued  to  the  defendants,  there  was  an 
agreement  between  them  and  the  banli  that 
they  should  never  be  called  upon  to  pay  the 
notes  which  they  had  given  for  70  per  cent, 
of  Its  par  value,  nor  held  liable  in  any  man- 
ner by  reason  of  the  fact  that  such  stock 
was  Issued  to  them,  and  carried  in  their 
name;  and  upon  this  agreement,  and  the 
fiict  that  tlie  Steele  issued  to  tlie  dofeiidants 
had  been  tlieretofore  Issued  to  Campbell, 
and  by  him  transferred  to  the  bank,  in  pay- 
ment of  his  indebtedness  thereto,  are  found- 
ed the  principal  claims  of  defendants  for  a 
reversal  of  the  judgment. 

One  other  ground  is  somewhat  relied  up- 
on, and  that  is  that  a  judgment  had  been 
rendered  in  another  action  against  these  de- 
fendants and  other  stockholders,  for  the 
amount  due  upon  the  stock  severally  held 
by  them.  But  a  comparison  of  the  record  In 
that  case  with  the  one  in  the  case  at  bar  will 
clearly  show  that  the  liability  for  which  that 
judgment  was  rendered  was  a  different  one 
from  that  for  which  it  was  sought  to  recover 
in  this  action.  This  suit  was  to  recover  for 
an  unpaid  subscription  to  the  amount  of  the 
par  value  of  the  stock.  The  other  was  to 
recover  the  contingent  liability  over  and 
above  the  par  value  of  the  stock,  provided 
for  in  the  constitution.  Besides,  that  judg- 
ment was  not,  at  the  time  It  was  offered  In 
evidence,  a  final  one.  An  appeal  therefrom 
bad  been  taken  to  this  court,  upon  which  the 
judgment  has  been  reversed,  and  the  pro- 
ceeding dismissed. 

The  appellants  earnestly  contend  tliat.  un- 
der our  statute,  the  bank  had  no  authority  to 
take  the  stocis  of  Campbell  in  payment  of  his 
Indebtedness  to  the  bank.  It  may  be  conced- 
ed that  a  corporation  in  this  state  cannot  traf- 
fic in  its  own  stock.  Such  we  believe  to  be 
the  rule  established  in  all  the  states  having 
similar  statutory  provisions.  But  it  does  not 
follow  that  it  may  not  receive  such  stock  In 
payment  of  the  Indebtedness  of  one  of  Its 
stockholders  when  such  transaction  Is  bona 
fide,  and  for  the  purpose  of  protecting  the  cor- 
poration from  loss.  In  our  opinion,  the  trans- 
action between  the  bank  and  Campbell  was 
authorized,  and  thereby  the  bank  became  the 
owner  of  the  stock  in  question,  and  had  the 
right  to  reissue  It.  But,  whether  It  did  or 
not,  these  defendants,  who  were  the  managers 
of  the  bank,  cannot  defend  upon  the  ground 
that  what  was  done  was  not  authorized  by 
law. 

The  other  material  question  grows  out  of 
the  secret  agreement  between  the  defendants 
and  the  bank,  to  the  effect  that  they  should 
incur  no  liability  by  reason  of  the  stock  be- 


ing issued  to  them.  Relating  to  this  ques- 
tion, the  trial  court  found  as  a  fact  that  this 
was  done  for  the  purpose  of  giving  credit  to 
the  bank,  and  that,  by  reason  of  the  credit  so 
given,  its  creditors,  represented  by  the  re- 
ceiver, were  induced  to  give  it  their  business. 
This  finding  of  fact  Is  excepted  to  by  the  ap- 
pellants, on  the  ground  tliat  it  was  not  sus- 
tained by  the  evidence;  but  this  exception 
was  not  well  taken.  The  fact  of  the  stock 
having  been  issued  and  the  notes  having  been 
taken  therefor  would  require  that  such  notes 
should  be  carried  as  a  part  of  the  assets  of 
the  bank,  and  there  would  be,  at  least,  an  ap- 
parent liability  upon  the  part  of  the  holders 
thereof  for  the  remainder  of  its  par  value. 
This  being  so,  the  law  would  presuBoie,  in  the 
absence  of  any  proof  as  *'0  the  object  of  the 
transaction,  that  it  was  for  the  purpose  of  hav- 
ing the  books  show  that  the  bank  was  in  a 
better  condition  than  it  would  have  been  if 
such  stock  had  not  been  reissued.  Besides, 
there  was  direct  proof  that  it  was  under.stood 
tliat  it  was  necessary  that  this  stock  should 
be  Issued  to  somebody,  in  order  tliat  the  bank 
might  be  in  such  a  condition  tliat  an  e-xamlna- 
tion  of  its  books  would  not  discredit  its  stand- 
ing. Such  being  the  object  for  which  this 
stock  was  issued  to  the  defendants,  it  might 
well  be  questioned  whether  they  could  set  up 
this  secret  conti-act  between  them  and  the 
bank  in  an  action  brought  by  the  bank  ILsetf 
to  recover  the  par  value  of  the  stock.  The 
contract  was  clearly  an  illegal  one,  and  there 
might  be  reason  for  holding  that  the  transac- 
tion must  be  treated  as  though  this  secret 
Illegal  agreement  had  never  been  entered  into. 
But  it  is  not  necessary  here  to  decide  that 
question.  This  action  is  in  the  name  of  the 
receiver,  who  represents  both  the  bank  and 
its  creditors;  and,  as  between  the  creditors 
and  these  defendants.  It  is  clear  that  this 
secret  agreement,  hy  which  it  was  sought  to 
change  the  liability  of  the  holders  of  this 
stock,  was  without  any  force  whatever.  To 
hold  that  one  could  have  stock  issued  to  him, 
and  allow  the  same  to  stand  in  his  name 
upon  the  iMoks  of  the  Imnk,  and  yet,  by  a 
secret  agreement  with  such  bank,  be  released 
from  all  liability  growing  out  of  the  issue  of 
such  stock,  wouid  be  contrary  to  the  provi- 
sions of  our  statute,  and  to  public  policy. 
This  would  be  true  oven  if  the  person  to 
whom  the  stock  was  issued  was  a  stranger 
to  the  corporation  at  the  time  of  its  issue; 
and  where,  as  in  the  case  at  bar,  the  stock 
was  issued  to  the  directors  of  the  bank,  who 
must  be  presumed  to  know  its  condition  and 
the  purpose  of  the  issue,  the  reason  for  hold- 
ing them  liable  is  much  greater.  A  director 
is  an  officer  of  the  banif,  and  it  is  through 
the  board,  composed  of  himself  and  his  asso- 
ciates, that  its  business  is  transacted.  To 
hold  that  one  of  these  can  make  a  note  to  the 
bank,  and  have  it  taken  up  as  a  part  of  its 
assets,  and  afterwards,  when  such  note  Is 
sought  to  be  enforced  against  him  In  the  In- 
terest of  the  creditors  of  the  bank,  set  up  a 
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secret  agreement  which  nullifies  the  note, 
would  be  contrary,  not  only  to  all  legal  rules, 
but  to  every  principle  of  Justice;  and  the  rule 
which  would  apply  to  a  note  so  made  and  ex- 
ecuted would  apply  to  the  liability  created  by 
the  holding  of  stock  issued  under  the  circum- 
stances disclosed  by  this  record. 

The  only  other  reason  suggested  why  the 
judgment  should  be  reversed  which  we  think 
it  necessary  to  notice  Is  that  It  appeared  from 
the  record  in  the  action  In  which  the  receiver 
was  appointed  that  the  assets  of  the  bank 
were  sufficient  to  discharge  its  indebtedness. 
But  that  fact.  If  fact  it  was,  was  Immaterial 
under  the  Issues  in  this  action.  The  court 
in  that  cause  had  determined  that  it  was  nec- 
essary that  the  unpaid  assessments  upon  the 
capital  stock  should  be  collected,  and  it  must 
be  presumed  that  this  determination  was  nec- 
essary and  rightful. 

We  find  no  error  in  the  record,  but,  even  if 
there  were  technical  en-or,  it  did  not  affect 
the  rights  of  appelUnts,  for  the  reason  that 
tlie  facts  as  stated  in  their  own  brief  show 
that  the  judgment  was  what  It  should  have 
been.    Judgment  affirmed. 

DUNBAE,  ANDERS.  SCOTT,  and  GOE- 
DON,  JJ.,  concur. 


(15  Wash.  662) 

STATE  V.  WITHEROW  et  al. 
(Supreme  Court  of  Washington.  Nov.  18,  1896.) 
Criminal  Law— Evidence— Harmless  Ekhok. 
Where  no  evidence  is  introduced  by  defend- 
ant, and  the  state's  evidence  shows  conclusively 
that  defendant  is  guilty  as  charged,  possible  er- 
ror in  tlie  instructions  is  without  prejudice. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

W.  B.  Wltherow  and  Arthur  Case  were 
convicted  of  grand  larceny,  and  appeal.  Af- 
firmed. 

Fitzgerald  &  Hopkins,  for  appellants.  J. 
W.  Felghan,  for  the  State. 

PER  CURIAM.  The  defendants  were  con- 
victed of  the  crime  of  grand  larceny,  and 
have  appealed.  Several  questions  were 
raised  as  to  the  sufficiency  of  the  evidence 
relating  to  the  proof  of  venue  and  the  owner- 
ship of  the  goods;  but  the  record  discloses 
•  that  there  was  proof  showing  tliat  the  goods 
were  taken  within  the  jurisdiction  of  the 
coart,  and  sufficient  proof  of  the  ownership 
to  sustain  the  verdict. 

It  is  fui-ther  contended  that  a  motion  for 
a  continuance  made  by  the  defendants  should 
have  been  granted;  but  we  find  nothing  to 
show  that  the  court  abused  its  discretion  in 
denying  the  same. 

It  is  contended  that  certain  of  the  instruc- 
tions were  erroneous;  but  It  appears  that 
the  only  testimony  Introduced  In  the  case 
was  upon  the  part  of  the  state.  Several 
witnesses  were  sworn  who  testified  that  the 
defendants  admitted  stealing  the  goods  from 


a  freight  car  on  the  Northern  Pacific  Rail- 
road, and  the  goods  were  found  In  thehr  pos- 
session. There  was  no  substantial  conflict 
in  the  testimony  upon  the  part  of  the  state, 
either  in  the  direct  or  cross  examination, 
and  the  proof  conclusively  showed  that  the 
defendants  were  guilty  of  the  crime  with 
which  they  were  charged.  This  being  so, 
there  was  but  one  verdict  that  the  jtry  could 
have  rendered,  and  that  was  to  find  the  de- 
fendants guilty;  and,  if  there  was  any  er- 
ror In  the  Instructions,  it  was  dearly  error 
without  prejudice.  Territory  v.  Gay,  2  Dak. 
125,  2  N.  W.  477.  The  judgment  of  convic- 
tion must  be  affirmed. 


(U  WaBb.  480) 

PERCIVAL,  et  al.  v.  COWYCHEE  &  WIDE 

HOLLOW  IRRIGATION  DIST.  et  al. 
(Supreme  Court  of  Washington.    Nov.  11,  1896.) 

STATCTES  —  EXPKKSSING  SUBJECT  IN  TlTLB  —  CoN* 
aTlTUTIOSALITY. 

Act  March  22,  1895,  entitled  "An  act  to 
amend  an  act  providing  for  the  organization  and 
government  of  irrigation  districts  and  the  sale 
of  bonds  arising  therefrom  and  declaring  on 
emergency,"  which  validates  past  debts  of  any 
district  organized  thereunder,  and  provides  for 
the  levy  ot  a  tax  to  pay  such  indebtedness,  vio- 
Uitos  Coni^t.  art.  2,  $  19,  providing  that  the  sub- 
ject of  an  act  must  be  expressed  in  its  title. 

Appeal  from  superior  court,  Yakima  county; 
II.  B.  Rigg,  Judge  pro  tem. 

Action  by  A.  Percival  and  others  against 
the  Cowychee  &  Wide  Hollow  Irrigation  Dis- 
trict and  another  to  enjoin  levy  ot  a  tax. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Affirmed. 

H.  J.  Snively,  Fred  Miller,  Eeavls  &  Engle- 
hart,  and  Whitson  &  Parker,  for  appellants. 
Frank  H.  Rudkin,  for  respondents. 

HOYT,  C.  J.  The  only  authority  for  the 
levy  of  the  tax  the  collection  of  which  was 
In  controversy  in  this  action  was  the  provision 
of  the  act  of  March  22,  1895,  which  provided 
that:  "Whenever  the  board  of  directors  of 
any  district  heretofore  formed  under  this  act 
shall  have  attempted  to  Incur  any  indebted- 
ness prior  to  this  amendment  going  Into  effect, 
and  when  the  only  ground  of  the  invalidity 
of  such  indebtedness  is  that  the  board  of  di- 
rectors was  not  authorized  to  Incur  such  In- 
debtedness so  contracted  by  said  board,  such 
indebtedness  Is  hereby  declared  valid  and 
binding  upon  said  district,  and  the  said  direc- 
tors are  authorized  to  make  an  assessment  of 
the  property  in  said  district  as  provided  by 
this  act  as  amended  and  to  levy  a  tax  upon 
siiid  property  as  other  levies  are  required  to 
be  made  to  pay  such  debts;  provided,  such 
indebtedness  sliall  not  exceed  the  sum  of 
$5000."  If  this  provision  was  In  force.  It  was 
sufficient  to  authorize  the  levy  In  question; 
but  It  Is  claimed  that  it  Is  void,  for  the  rea- 
son tha^t  it  is  not  within  the  title  of  the  act, 
and  hence  In  violation  of  section  19  of  article  2 
of  the  constitution.     The  title  of  the  act  in 
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which  the  prorision  is  contained  is  in  the  fd- 
lotv-lng  language:  "An  act  to  amend  an  act 
providing  for  the  organization  and  government 
of  irrigation  districts  and  the  sale  of  bonds 
arising  therefrom,  and  declaring  an  emer- 
gency, the  same  being  sections  1,  2,  4,  10,  16, 
17,  18,  19,  20,  22,  24,  25,  26,  27,  28,  29,  30,  31, 
33,  34,  35,  36,  38,  39,  40,  42,  59  and  70,  ap- 
proved March  20th,  1890,  and  declaring  an 
emergency."  The  wording  of  this  title  la 
such  as  to  make  it  difficult  to  determine  the 
exact  title  of  the  act  of  which  it  was  amenda- 
tory. It  was  In  the  following  language:  "An 
act  providing  .for  the  organization  and  govern- 
ment of  irrigating  districts  and  the  sale  of 
bonds  arising  therefrom,  and  declaring  an 
emergency."  It  will  appear  from  a  compari- 
son of  the  two  titles  that  there  Is  no  language 
used  in  the  one  to  the  amendatory  act  which 
in  any  mquner  extends  the  title  to  the  origi- 
nal act  The  latter  act  Is  simply  amendatory 
of  the  former  one,  and  the  subject-matter  em- 
braced in  the  title  is  the  same.  Hence  the 
question  presented  for  decision  is  as  to  wheth- 
er or  not  a  title  which  shows  nothing  more 
than  that  the  act  Is  to  provide  for  the  organ- 
ization and  government  of  irrigation  districts, 
and  the  sale  of  bonds  arising  therefrom,  is 
broad  enough  to  warrant  the  enactment  there- 
under of  a  provision  for  the  validating  of  the 
Indebtedness  of  a  district  which  might  have 
been  organized  thereunder,  and  the  levying 
of  a  tax  to  pay  the  same.  That  the  provision 
In  the  constitution  in  question  should  be  rea- 
sonably construed,  and  legislation  .sustained 
which  fairly  comes  within  the  subject-matter 
embraced  In  the  title,  has  been  frequently 
held  by  this  court.  See  Marston  v.  Humes, 
3  Wash.  207,  28  Pac.  520;  In  re  Rafferty, 
1  Wash.  382,  25  Pac.  465.  And  such  we  be- 
lieve to  be  the  tendency  of  the  decisions  of 
all  of  the  courts.  But  it  will  not  do  to  sus- 
tain legislation  which  Is  so  foreign  to  the  sub- 
ject-matter embraced  In  the  title  that  one 
could  read  such  title  without  having  his  at- 
tention In  any  manner  directed  towards  the 
legislation  attempted  to  be  emb.'aced  thereun- 
der. A  title  may  be  as  broad  as  the  legis- 
lature sees  fit  to  make  It,  and  thereunder  any 
specific  legislation  as  to  any  subject  relating 
to  the  general  matter  thus  broadly  embraced 
in  the  title  sustained.  But  when  It  sees  fit 
to  adopt  a  restricted  title,  and  thereunder  at- 
tempts to  enact  provisions  not  fairly  within 
such  restricted  title,  such  provisions  cannot 
be  given  force  by  reason  of  the  fact  that  it 
would  have  been  competent  for  the  legislature 
to  have  adopted  a  more  generic  title,  and 
thereunder  properly  included  all  of  the  pro- 
visions of  the  act.  The  object  of  such  con- 
stitutional provisions  is  twofold:  First,  to 
prevent  log-rolling  legislation;  and,  second, 
to  require  such  a  title  that  one  reading  It 
would  have  his  attention  directed  to  every 
subject-matter  In  the  act.  Having  this  latter 
object  In  view,  was  the  title  of  the  act  in 
question  sufficient  to  authorize  the  enactment 
thereunder  of  the  provision  which  was  the 


foundation  of  this  tax  levy?  Would  one  read- 
ing the  title  of  the  act,  which  simply  provid- 
ed for  the  organization  of  irrigation  districts, 
have  his  mind  at  all  directed  to  the  question 
of  validating  an  Indebtedness  which  socb 
district  had  In  the  past  sought  to  Incur?  It 
seems  to  us  not  A  provision  for  the  Inctor- 
riug  of  an  Indebtedness  In  the  future  might 
be  reasonably  expected  to  be  found  among  the 
provisions  for  the  organization  of  such  dis- 
tricts; but  the  validation  of  past  Indebted- 
ness, or  the  fact  that  such  past  Indebtedness 
existed,  would  have  no  rrasonable  or  natural 
connection  with  the  organiz:ition  of  such  dis- 
tricts. The  contention  that  this  provision  is 
so  far  outside  of  the  subject-matter  of  the 
title  as  to  be  void  under  the  section  of  the  con- 
stitution referred  to  must  be  sustained,  and, 
there  behig  nothing  left  to  sustain  the  attempt- 
ed levy,  the  decree  of  the  superior  court  en- 
joining its  collection  must  be  affirmed. 

SCOTT,   ANDERS,    DUNBAR,  and   GOB- 
DON,  JJ.,  concur. 


(15  Wash.  487) 

WASHINGTON  BANK  OP  WALLA  WAL- 
LA V.  FIDELITY  ABSTRACT  & 
SECURITY  CO. 
(Supreme  Court  of  Washington.    Nov.  12,  1896.) 
Execution— Pkopf.rtt  Subjbct. 
A  set  of  abstract  books  is  corporeal,  tangi- 
ble property,  and  the  subject  of  levy  and  sale 
under  execution. 

Appeal  from  superior  court,  Walla  Walla 
county;   William  H.  Upton,  Judge. 

Action  by  the  Washington  Bank  of  W^alla 
Walla  against  the  Fidelity  Abstract  &  Se- 
curity Company,  a  corporation,  to  foreclose 
a  chattel  mortgage.  From  a  Judgment  and 
decree  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Thomas  &  Dovell,  for  appellant.  Thos.  H. 
Brents  and  Wellington  Clark,  for  respond- 
ent. 

DUNBAR,  J.  The  appellant  corporation, 
by  Its  secretary,  S.  E.  Dean,  applied  to  the 
respondent,  a  corporation,  for  a  loan  of  $2,- 
000,  offering  as  security  a  chattel  mortgage 
on  a  set  of  abstract  records,  maps,  and  in- 
dices of  lands  In  Walla  Walla  county.  The 
particular  description  was  as  follows:  "The 
abstract  records  of  all  lands  in  Walla  Walla 
county,  state  of  Washington,  and  all  maps, 
plats,  and  Indices  thereunto  belonging,  or  in 
any  wise  appertaining,  now  in  the  office  of 
said  mortgagor."  The  loan  was  made,  ap- 
pellant made  default  in  payment,  and  re- 
spondent brought  suit  to  foreclose  the  mort- 
gage. The  defendant  answered,  setting  up 
as  an  affirmative  defense  that  the  property 
described  in  the  mortgage  was  a  copy  of  the 
financial  records  of  Walla  Walla  county,  ar- 
ranged in  a  certain  and  peculiar  manner  bv 
api^ellant,  together  with  certain  peculiar  >> 
dices  to  said  records,  made  and  arranged  by 
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appellant;  that,  without  a  knowledge  of  the 
arrangement  of  said  copies  aud  said  Indices, 
the  said  prpperty  was  of  no  value  whatever; 
that  the  property  described  was  the  product 
of  the  work  and  mind  of  the  said  Dean,  sec- 
retary, and  of  uo  other;  and  that  the  same 
were  made  and  arranged  for  the  use  of  said 
corporation,  and  none  of  the  property  was 
of  any  value  whatever  unless  the  party  hav- 
ing possession  thereof  had  the  right  to  pub- 
lish and  copy  the  same.  The  cause  was 
referred  to  a  referee,  and,  after  trial,  the  ref- 
eree returned  a  report  recommending  the  de- 
cree as  asked  In  the  complaint.  The  defend- 
ant below  excepted,  and  asked  the  court  to 
make  finding  in  accordance  with  the  answer 
just  above  quoted.  Only  one  question  is 
brought  to  the  attention  of  this  court,  name- 
ly, the  contention  that,  on  account  of  the 
peculiar  nature  of  the  property  described  in 
the  mortgage,  the  court  erred  In  decreeing 
its  sale.  The  appellant  relies  on  the  case 
of  Bart  V.  Woodhouse,  40  Mich.  399.  This 
case  holds  that  a  set  of  abstract  books  such 
ns  those  in  suit  Is  but  the  unpublished  manu- 
•  script  of  an  author,  valuable  only  on  ac- 
count of  its  literary  contents,  and  belongs  to 
the  flnss  nf  unlevinble  iiroperty.  such  as  a 
patent  right  or  a  copyright,  which  are  held 
by  most  of  the  courts  to  be  unassignable 
privileges  or  incorporeal  and  intangible 
rights.  We  cannot  Indorse  the  conclusion  or 
the  reasoning  of  the  case  just  cited.  It  seems 
to  us  that  these  abstract  books  were  not  so 
Intangible  or  incorppreal  that  they  could  not 
be  the  subject  of  levy  or  of  sale,  and  such 
was  the  holding  in  Leon  Loan  &  Abstract 
Co.  V.  Kqualization  Board  of  Leon,  86  Iowa, 
127t  53  N.  W.  94,  where  the  case  of  Dart  v. 
Woodhouse,  supra,  was  reviewed.  That  case 
was  also  unfavorably  commented  upon  by 
Freeman  on  Executions  (2d  Ed.,  §  110),  where 
the  author.  In  reviewing  the  case,  says:  "In 
a  set  of  abstract  books,  or  in  any  other  man- 
uscripts, we  see  nothing  intangible,  nothing 
which  makes  it  difficult  or  Improper  to  sub- 
ject them  to  execution.  Confessedly  they 
are  property,  and,  as  such,  may  be  valuable 
to  their  compiler  or  owner;  and,  doubtless, 
he  mijy,  by  his  voluntary  transfer,  diveat 
himself  of  title,  ^d  vest  it  in  another.  His 
transfer  may  not  divest  him  of  the  informa- 
tion contained  in  them,  and  certainly  will 
not  impair  the  skill  required  in  their  com- 
pilation or  use.  The  fact  that  he  does  not 
and  cannot  transfer  his  information  and  skill 
constitutes  no  ground  for  denying  his  ability 
to  transfer  so  much  as  is  transferable.  In 
a  state  whose  statutes  In  general  terms  de- 
clare all  property  subject  to  execution,  we 
can  perceive  no  reason  for  holding  abstract 
books  or  other  valuable  writings  not  subject 
to'  execution."  It  will  be  observed,  in  this 
connection,  that  section  479,  Code  Proc.,  pro- 
vides that  "all  property,  real  and  personal, 
of  the  Judgment  debtor,  not  exempt  by  law, 
shall  be  liable  to  execution."  This  was  also 
the  view  tt^en  by  this  tourt  in  Abstract  Co. 


V.  Phelps,  8  Wash.  549,  36  Pac.  490,  where 
it  was  said:  "There  is  a  conflict  in  the  au- 
thorities as  to  whetb:>t  abstract  books  are 
subject  to  taxation.  We  think  the  better  rule 
is  that  they  are  subject  thereto,"— citing 
Leon  Loan  &  Abstract  Co.  v.  Equalization 
Board  of  Leon,  supra.  I^any  of  the  cases 
ore  cases  where  the  question  arose  on  the 
right  to  tax  such  property,  but  hi  this  case 
a  more  rigid  rule  should  be  adopted  against 
the  claim  of  appellant.  By  his  own  contract 
he  treated  these  abstract  books  as  property 
of  value,  and  obtained  a  valuable  considera- 
tion for  them  In  the  nature  of  a  loan,  and  it 
would  be  unconscionable  to  allow  him  to 
plead  their  worthlessness  in  a  court  of  eq- 
uity.  The  Judgment  will  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT.  ANDERS,  and 
GORDON,  JJ.,  concur. 


as  Wash.  581) 
BENNBY  V.  CLEIN  et  al. 
(Supreme  Court  of  Washington.     Nov.  20, 
1896.) 

VaCATFON  of  JdDQMBNT— EfFBOT  AS  BBTWBEK  THB 
PARTTE8— SaLB  OF  PrOPKBTT  DNDBK— RkPLEV- 

IN— EsTOPPEi.  TO  Dent  Plaistiff'8  Title. 

1.  The  efFeet  of  the  vacation  of  a  judgment  for 
Irregularity  in  obtaining  it,  after  the  sale  of  per- 
sonal property  on  an  execution  thereon,  and  its 
purchase  by  the  execution  plaintiff,  is  the  same 
OS  a  reversal  of  the  judgment  would  be,  aud  it 
operates  to  vacate  the  sale  as  between  the  parties. 

2.  A  judgment  plaintiff,  who  causes  property  to 
be  sold  on  execution  under  the  judgment,  and  be- 
comes the  purchaser,  is  estopped  to  deny  the  title 
of  the  judgment  defendant  in  replevin  by  the 
latter  to  recover  the  property  after  a  vacation  of 
the  judgment. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  of  replevin  by  George  Benney  against 
S.  Clein  &  T.  A.  Babcock,  partners  as  Cleln  & 
Babcock.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Chas.  F.  Fiahback  and  Chas.  E.  Shepard, 
for  appellant.  Gill,  Keene  &  Shaw,  for  re- 
spondents. 

GORDON,  J.  This  action  was  bi-ought  by 
the  appellant  for  replevin  of  a  ceitain  frame 
building,  with  certain  fixtures  and  furniture  . 
therein,  of  the  total  value  of  ^00.  After  cer- 
tain formal  allegations,  the  complaint  alleges 
the  recovery  by  the  respondents,  on  or  about 
October  5, 1894,  of  a  Judgment  against  the  ap- 
pellant, as  garnishee,  In  an  action  then  pend- 
ing In  the  superior  court  for  King  county,  in 
which  the  respondents  were  plaintiffs,  Wand- 
schneider  and  Campbell  were  defendants,  and 
the  appellant  was  garnishee;  that  on  Novem- 
ber 3,  1894,  an  execution  Issued  on  said  judg- 
ment, under  which  the  property  which  is  the 
subject  of  this  suit  was  levied  upon  and  sold 
on  November  14,  1894,  to  the  Judgment  fcredit- 
ors  in  that  action  (respondents  herein).  The 
complaint  further  alleges  that  said  judgment 
"was    improperly    and    irregularly     entered 
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against  this  plaintiff  [appellant  here]  as  gar- 
nishee"; that  thereafter,  on  January  8,  1895, 
the  superior  court  vacated  ard  set  aside  the 
Judgment  against  the  apiiellant,  as  garnishee; 
a  demand  for  the  possession  of  the  property; 
and  an  allegation  of  damage,  by  the  detention, 
in  the  sum  of  $250.  A  general  demurrer  was 
interposed  to  the  complaint,  and  overruled. 
Respondents  thereupon  answered,  setting  up, 
in  addition  to  what  has  already  been  stated, 
that  the  respondents  tools  iwssession  of  the 
property  in  suit,  and  retain  it,  by  virtue  of  the 
purchase  at  the  execution  sale;  that  appellant 
{lad  full  knowledge  of  the  sale,  and  of  all  pro- 
ceedings, and  at  no  time  made  objection  there- 
to, permitted  it  to  go  on,  without  attempting  to 
stay  it  or  to  vacate  the  Judgment,  until  three 
months  after  possession  of  the  property  was 
taken  by  respondents;  that  respondents  had 
appealed  from  the  Judgment  of  the  superior 
court,  which  vacated  and  set  aside  the  Judg- 
ment; and  that  the  appeal  was  then  pending. 
A  demurrer  to  the  answer  was  overruled,  and 
appellant  (plaintiff  t)elow)  replied,  setting 
forth,  among  other  things,  that,  after  the  va- 
cation of  the  Judgment,  the  action  had  been 
tried  between  the  respondents  (plaintiffs 
therein)  and  the  appellant  (garnishee  therein), 
and  resulted  in  a  Judgment  in  favor  of  appel- 
lant upon  the  merits.  When  the  cause  came 
on  for  trial,  the  lower  court,  on  respondents' 
motion,  entered  a  Judgment  in  their  tavor  upon 
the  pleadings,  and  dismissed  the  action. . 

The  question  to  be  determined  upon  this 
appeal  is  the  effect  of  the  vacation  of  a  Judg- 
ment, after  an  execution  sale  of  personal  prop- 
erty, upon  the  title  to  the  property  sold  there- 
under, and  purchased  by  the  execution  plain- 
tiff. The  appellant  insists  that  the  oi-der  va- 
cating the  judgment,  like  the  reversal  of  a 
Judgment,  operates  to  avoid  a  sale  made  un- 
der it  as  between  the  parties,  and  cancels  the 
purchase  by  the  execution  plaintiff  of  the  prop- 
erty sold;  and  counsel  have  cited  numerous 
authorities  to  the  effect  that  a  reversal  of  a 
Judgment,  as  between  the  parties,  is  the  same 
as  if  the  Judgment  liad  never  been,  and,  by 
reversal,  the  Judgment  ceases  to  be  a  Justifica- 
tion (as  between  the  parties)  for  any  acts  done 
by  virtue  of  it  before  the  reversal  occurred. 
Counsel  for  the  respondents  do  not  question 
the  soundness  of  the  rule  relied  upon  by  Sip- 
pellant  In  so  far  as  it  pertains  to  a  case  where- 
in Judgment  has  been  reversed,  but  insist  that 
a  different  rule  is  applicable  where  the  Judg- 
ment has  been  vacated  merely.  The  record 
in  this  case  does  not  disclose  the  grounds  upon 
which  the  judgment  in  the  garnishment  pro- 
ceeding was  vacated,  but,  as  already  noticed, 
the  complaint  in  this  case  alleged  that  the 
judgment  was  "Improperly  and  irregularly" 
entered;  and  while,  strictly  considered,  this 
Is  the  statement  of  a  conclusion,  rattier  than 
of  an  issuable  fact,  it  is,  we  think,  at  this 
stage  of  the  proceedings,  entitled  to  a  liberal 
construction.  So  construed,  it  would  appear 
that  the  entry  of  Judgment  was  due  to  some 
irregularity  upon  the  part  of  the  plaintiffs  in 


I  that  proceeding,  who  subsequently  became 
I  the  purchasers  of  the  property  sold;  and  it 
will  be  presumed  that  the  order  ya<-atiug  the 
sale  was  granted  because  of  such  "Irregular- 
ity," and  not  as  a  matter  of  grace  or  favor  to 
the  defendant  therein.  Adopting  Uiis  view. 
'■  the  case,  we  think,  falls  within  the  principle 
(alreadj'  referred  to)  which  governs  In  case.s 
of  reversal.  We  perceive  no  reown  for  dis- 
tinguishing between  a  Judgu'ent  which  has 
been  vacated  because  of  the  Irregularity  of 
the  plaintiff  in  obtaining  it,  and  a  Judgment 
reversed  by  an  appellate  court  upon  appeal, 
in  so  far  as  the  rights  of  purchasers  (other 
than  third  parties)  are  concerned. 

Aside  from  the  allegation  of  irregularity  in 
entering  the  Judgment,  it  was  suggested  by 
counsel  upon  the  oral  argument,  and  appears 
from  the  record  In  the  original  cause  (whidi 
was  appealed  to  this  court  by  the  respondents 
herein,  and  the  appeal  thereafter  dismis-sedt. 
that  the  judgment  was  vacated,  and  the  tie- 
fault  of  the  defendant  there'n  (appellant  berei 
set  aside,  upon  a  showing  that  his  answer  ii. 
garnishment  was  duly  served  upon  plaintiffs' 
counsel  prior  to  the  entry  of  default;  au.l 
thereafter  it  was  left  with  the  clerk  of  the 
superior  court  to  be  filed,  but  the  same  was 
not  filed,  because  of  the  neglect  to  pay  the 
filing  fee.  We  are  not  at  this  time  called  up- 
on to  review  the  action  of  the  court  in  settins 
aside  the  default,  and  vacating  the  Judgineii'' 
entered  therein.  It  has  become  final,  and  jk 
binding  upon  all  parties  to  that  proceeding 
But  we  refer  to  it  in  this  actipn  for  the  pui 
pose  only  of  ascertaining  whether  the  action 
of  the  lower  court  in  that  behalf  was  base! 
upon  the  Inadvertence  or  excusable  neglect  of 
the  defendant  against  whom  the  default  auil 
judgment  had  been  enterod,  or  for  Irreguliirity 
upon  the  part  of  the  plaintiff  in  procuring  tbo 
Judgment;  and,  as  already  noticed,  the  record 
referred  to  discloses  that  It  was  upon  the  latter 
ground  that  the  relief  was  awarded  in  the 
lower  court. 

It  appears  that,  in  granting  the  motion  to 
vacate  and  set  aside  the  default  and  Judgment 
referred  to,  the  court  directed  "that  the  title 
of  innocent  purchasers  and  subsequent  bona 
fide  Incumbrancers  of  the  property  heretofore 
purchased  at  the  sale  made  by  the  sheriff  of 
King  county,  under  and  by  virtue  of  execuii  n  < 
heretofore  issued  herein,  be  not  in  any  wise 
distm-bed  or  affected  hereby,  but  that  the  sta- 
tus of  property  heretofore  sold  under  and  by 
virtue  of  an  execution  issued  herein,  and  the 
title  thereto  of  such  Innocent  purchasers  and 
bona  fide  incumbrancers,  be  and  remain  as 
tliough  this  order  had  not  been  made."  The 
respondents  In  this  action  are  not  in  a  posi- 
tion to  avail  themselves  of  this  provision  of 
the  order.  As  execution  plaintiffs,  they  were 
neither  "Innocent  purchasers"  nor  "bona  "fide 
incumbrancers." 

Counsel  for  the  appellant  have  urged  in 
their  brief  that  this  court  should  not  only  re- 
verse the  judgment  appealed  from,  but  slioukl 
direct  that  Judgment  be  entered  below  in  favor 


Digitized  by 


Google 


Wash.; 


STATE  V.  OWENS. 


10B9 


of  appellant  xtpon  the  pleadings.  This  is  re- 
sisted by  the  respondents'  counsel,  who  Insist 
tlmt  they  have  a  right,  in  any  event,  to  put 
the  apiiellant  to  proof  of  his  title  to  the  prop- 
erty in  question.  We  think  that  respondents 
are  not  in  a  position  to  question  appellant's 
title.  They  levied  upon  the  property  as  the 
propeity  of  the^  appellant,  and  caused  It  to  be 
sold  as  his  property.  They  found  it  in  his  pos- 
session, and  are  attempting  to  retain  It,  upon 
the  assumption  that  the  title  to  it  passed  to 
them  in  virtue  of  the  execution  sale  referred 
to.  This,  we  think,  should  be  held  to  estop 
them  upon  the  question  of  ownership.  But 
the  answer  does  contain  a  sufficient  denial  of 
any  damages  arising  from  a  detention  of  the 
property,  and  to  this  extent  the  appellant 
would  not  be  entitled  to  recover  in  the  present 
condition  of  the  pleadings.  The  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  this 
opinion. 

HOYT,  C.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


05  Wash.  470) 

PERKINS  v.  MITCHELL,  LEWIS  & 

STAVER  CO. 

(Supreme  Court  of  Washington.     Nov.  10, 

1886.) 

Appbil  —  Bhibv  —  Xnshpfioibkt  Assionment  of 
Ekkors. 
Under  the  statutory  requirement  that  apijel- 
liint  must  clearly  point  out  in  iiis  brief  tlie  errors 
relied  upon  for  a  reversal,  assignments  which 
make  no  reference  to  the  fifth  finding,  and  merely 
allege  that,  "under  the  proofs,  the  first  three  find- 
ings of  the  lower  court  are  wholly  immaterial; 
that  the  fourth  is  absolutely  contradicted  by  the 
testimony;  •  *  •  as  to  the  sixth  and  seventh 
findings,  neither  of  them  is  worthy  of  notice,"— 
are  insufficient.     Uoyt,  C.  J.,  dissenting. 

Appeal  from  superior  cotut,  Chehalis  coun- 
ty;   Mason  Irwin,  Judge. 

Action  by  C.  B.  Perkins,  receiver  of  the 
Aberdeen  Cedar  Manufacturing  Company, 
against  the  Mitchell,  Lewis  &  Staver  Com- 
pany, to  brin<  property  under  the  receiver- 
ship. From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

M.  J.  Cochran  and  J.  B.  Bridges,  for  appel- 
lant.   Shank  &  Smith,  for  respondent. 

GORDON,  J.  This  cause  was  tried  below 
without  a  Jury,  and  findings  of  fact  and  con- 
clusions made,  upon  which  a  decree  was  en- 
tered in  favor  of  the  defendant  (respondent 
here).  A  motion  was  made  in  this  court  to 
fitrike  the  brief  of  appellant,  and  for  affirm- 
ance of  the  Judgment,  upon  the  ground  that 
appellant  had  not  complied  with  rule  vlii.  of 
this  court  (40  Pac.  x.).  In  that  he  failed  to 
inake  a  reference  In  the  statement  of  his  case 
to  the  transcript  for  verification,  and  for  the 
further  reason  that  "he  has  not  complied  with 
the  laws  of  the  state  or  rules  of  this  court  by 
pointing  out  In  his  brief  the  errors  relied  upon 
for  reversal."     Upon  oral  argument  of  the 


motion  to  dismiss  we  were  disposed  to  con- 
sider that  some  of  the  findings  of  the  lower 
court  were  sufficiently  challenged  by  the  brief, 
and  hence  we  heard  argument  on  the  merits. 
Upon  further  examination  a  majority  are  con- 
vinced that  the  motion  should  have  been  grant- 
ed, upon  the  authority  of  Haugh  v.  City  of 
Tacoma,  12  Wash.  380,  41  Pac.  173,  and  43 
Pac.  37.  It  is  utterly  impossible  to  determine 
from  the  brief  wliat  appellant  relics  upon  fur 
a  I'CfCi'Siil.  No  errors  are  assigned  or  pointed 
out  beyond  the  statement  that  "appellant  con- 
tends that,  under  the  proofs,  the  first  three 
findings  of  the  lower  court  are  wholly  imma- 
terial; that  the  fourth  Is  absolutely  contra- 
dicted by  the  testimony,  which  shows  conclu- 
sively that  the  date  of  the  articles  of  incor- 
poration was  the  date  of  its  organization,  and 
also  the  date  when  it  took  possession  of  its 
property,  the  date  of  the  iesuauce  of  the  stock 
being  wholly  Immaterial,  as  its  Issuance  at  all 
was  wholly  immaterial.  •.  •  *  As  to  the 
sixth  and  seventh  findings,  neither  of  them 
Is  worthy  of  notice."  Upon  the  merits,  how- 
ever, the  decree  must  be  affirmed.  There 
were,  in  all,  seven  findings.  To  each  of  them 
the  appellant  excepted.  The  brief  tofornis  us 
that  five  of  them  are  "wholly  Immaterial," 
and  therefore  harmless.  .  As  to  finding  No.  5 
no  mention  is  made,  and  No.  6  Is  the  only 
one  objected  to;  but  we  are  not  satisfied  that 
It  is  without  sufficient  evidence  to  support  It, 
and.  Indeed,  we  think  that,  even  if  this  finding 
was  disregarded,  the  decree  should,  neverthe- 
less, stand.    Affirmed. 

DUNBAR,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur.   HOYT,  C.  J.,  dissents. 


(15  Wash.  4<g) 

STATE  V.  OWENS. 

(Supreme  Court  of  Washington.     Nov.  10, 

1896.) 

Cbiminal  Law— Failure  to  Savb  Excbptions  — 

New  Tkial. 

1.  Where  appellant's  objection  to  the  admission 
of  evidence  was  based  on  the  sole  ground  that  it 
was  not  proper  in  rebuttal,  he  cannot  urge  that 
it  was  not  competent  for  the  state,  by  such  testi- 
mony, to  show  specific  acts  of  bad  conduct  on  his 
part. 

2.  Where  the  only  grounds  urged  for  a  new  trial 
are  alleged  errors  to  which  the  party  failed  to 
save  exceptions  during  the  trial,  a  new  trial  is 
properly  denied. 

Appeal  from  superior  court,  Yakima  coun- 
ty;  Carroll  B.  Graves,  Judge. 

E.  Owens  was  convicted  of  an  assault  with 
Intent  to  commit  mnrder,  and  appeals.  Af- 
firmed. 

H.  J.  Snively  aqd  Fred  Miller,  for  appellant 
Ira  P.  Engleliart  and  F.  H.  Uudkln,  for  the 
State. 

UOYT,  C.  J.  Appellant  was  tried  upon  an 
information  charging  him  with  assault  with 
intent  to  commit  murder.  A  verdict  of  guilty 
was  returned,  and  thereon,  after  a  motion  for 
a  new  trial  bad  been  denied.  Judgment  and 
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sentence  was  duly  entered.  Four  ai>ecifica- 
tions  of  error  are  relied  upon  as  grounds  for 
reversal:  (1)  Tbat  the  court  erred  In  allowing 
the  prosecuting  attorney  to  cross-examine  de- 
fendant's witnesses  as  to  particular  acts  of 
bad  conduct  alleged  to  have  been  committed 
by  the  defendant;  (2)  for  like  error  In  per- 
mitting the  prosecuting  attorney  to  cross-ex- 
amine the  defendant  as  to  lil^e  particular  acts; 
(3)  that  the  court  erred  in  permitting  two  wit- 
nesses to  testify  in  rebuttal  as  to  particular 
acts  of  bad  conduct  on  the  part  of  the  defend- 
ant; and  (4)  error  in  overruling  the  motion  of 
the  defendant  for  a  new  trial. 

If  the  appellant  was  in  a  situation  to  derive 
any  benefit  from  the  action  of  the  court  as  to 
the  matters  complained  of,  some  important 
questions  of  law  might  be  presented  for  our 
determination;  but  his  treatment  of  the  matter 
in  the  court  below  ^ivas  such  that  he  is  not  in 
a  iwsition  to  talce  any  advantage  of  any  of 
the  allegations  of  error  unless  it  is  the  fourth. 
As  to  the  first  two,  he  made  no  objection  to 
the  admission  ot  the  testimony  as  to  which  he 
is  now  complaining.  Not  only  did  he  fail  to 
object  to  the  questions  asked  bis  witnesses 
upon  cross-examination,  but  upon  their  re-ex- 
aminatlon  himself  went  fully  into  the  subject- 
matter  as  to  which, such  witnesses  had  been 
cross-examined.  As'  to  the  third  assignment, 
the  only  objection  that  was  m^de  to  the  testi- 
mony the  admission  of  which  is  claimed  to 
have  constituted  reversible  error  was  that  it 
was  not  proper  in  rebuttal.  There  was  no 
suggestion  made  that  the  objection  to  such 
testimony  was  based  upon  the  ground  that  it 
was  not  com^tent  for  the  state  to  show  spe- 
cific acts  of  bad  conduct  upon  the  part  of  the 
defendant;  and,  no  such  claim  having  been 
made  in  the  court  below,  It  cannot  avail  ap- 
pellant here.  The  motion  for  a  new  trial,  the 
denial  of  which  is  the  foundation  for  the  fourth 
assignment  of  error,  presented  no  questions 
not  already  passed  upon  by  the  court  during 
the  progress  of  the  trial,  and,  the  defendant 
not  having  been  In  a  position  to  avail  himself 
of  the  errors,  if  any,  which  the  court  had 
committed,  by  reason  of  the  fact  that  be  had 
saved  no  exception  thereto,  the  motion  was 
properly  denied.  The  Judgment  and  sentence 
will  be  affirmed. 

ANDERS,  SCOTT,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


(15  Wasb.  472) 

ROGERS  V.  STROBACH. 

(Suoreme  Court  of  Washington.     Nov.  10, 
189G.)  , 

WrLi.s—CossTROCTioN— Rights  of  Lboateb's 
Admin-istkatok. 

Under  a  will  bequeathing  to  each  of  testa- 
tor's two  children  half  the  money  to  be  realized 
from  sale  of  his  proi)orty,  the  money  to  be  paid 
them  respectively  when  they  attain  the  ajre  of  21; 
girinK  all  his  property  to  S.,  in  tnist  for  execu- 
tion of  tho  will,  with  r>o\ver  to  sell  as  to  him  shall 
seem  meet;  and  appointing  S.  executor,  and  di- 


recting that  he  shall,  after  payment  of  debts,  pay 
to  the  two  children,  on  their  respectively  arriving 
at  the  age  of  21,  one-half  to  each  of  all  money 
then  held  by  him  as  executor, — the  bequest  is  to 
each  of  the  children,  and,  one  of  them  dying  be- 
fore majority,  his  administrator  is  entitled  to  re- 
ceive his  share. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Norman  Buck,  Judge. 

Petition  by  W.  S.  Rogers,  administrator  of 
Helurich  Dehning,  deceased,  against  Paul  J. 
Strobach,  executor  of  William  I.  Dehning, 
deceased.  From  an  order  in  favor  of  the 
administrator,  the  executor  appeals.  Af- 
firmed. 

Adolph  Munter,  for  appellant.  R.  E.  Por- 
terfield,  for  respondent. 

HOXT,  O.  J.  Upon  a  peUtlon  filed  in  the 
matter  of  the  estate  of  William  I.  Dehning 
in  behalf  of  the  administrator  of  the  estate 
of  Helnrich  Dehning  an  order  was  made  by 
the  superior  court  of  Spokane  county  direct- 
ing the  executor  of  the  estate  of  William  I. 
Dehning  to  deliver  to  said  administrator  a 
certain  portion  of  said  estate,  which  it  was 
alleged  had  been  devised  to  said  Heinricb 
Dehning  in  his  lifetime,  and  bad  passed  to 
his  administrator  upon  his  death.  From  this 
order  the  executor  of  the  estate  of  William 
I.  Dehning  has  prosecuted  this  appeal. 

Two  reasons  are  suggested  why  the  order 
should  be  reversed:    First,  that  no  notice 
was  given  of  the  hearing  of  the  petition  up- 
on which  it  was  founded;  and,  second,  that 
under  the  will  of  William  I.   Dehning   no 
part  of  his  estate  passed  to  Heinrich  Debn- 
Ing  during  his  lifetime.    The  record  does  not 
bear  out  the  alleged  fact  upon  which  the 
first  claim  is  founded.     It  not  only  does  not 
appear  that  no   notice  was   given,   but   it 
affirmatively  appears  that  the  notice  re<iuiretl 
by  the  statute  was  given,  and  that.  If  It  wa» 
not,  no  objection  on  that  account  was  inter- 
posed to  the  hearing  of  the  petition  in  the 
court  below.    The  second  ground  of  reversal 
is  founded  upon  the  claim  that  under  the 
will  of  William  I.  Dehning  all  his  property- 
passed  to  his  executor,  to  be  by  him  paid 
to  the  children  therein  named  when  they 
reached  the  age  of  21  years,  and  that,  Heln- 
rich Dehning  having  died  before  he  reached 
that  age,  nothing  passed  under  the  will  .to 
his  representatives;  that  thereunder  the  oth- 
er child  became  entitled  to  the  entire  estate 
when  he  should  reach  the  age  of  21.    There 
is  much  discussion  as  to  who  were,  under 
the  laws  of  Montana,  the  heirs  of  Heinriclt 
Dehning,  but  that  entire  discussion  is  for- 
eign to  the  issues  presented.    A  duly-appoint- 
ed administrator  of  his  estate  was  in  court, 
and,  if  the  executor  of  the  estate  of  his 
fatlier  had  any  property  to  which  his  e«tat«' 
was  entitled,  such  administrator  was  entltltxl 
to   Its   possession,   and   the  question   as    to 
whom  it  would  descend  to  must  be  deter- 
mined In  the  course  of  the  administration  of 
his  estate.     The  provisions  of  the  will  wbit-ii 
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It  Is  necessary  to  Interpret  ate  In  the  follow- 
ing language:  "(1)  I  bequeath  to  each  of 
my  children,  Helnrlch  Dehnlng  and  Lonis 
Dehning,  one-half  of  all  the  moneys  that  may 
be  realized  from  the  sale  of  all  my  personal 
and  real  property  of  whatsoever  kind,  the 
money  to  be  paid  to  them  respectively  when 
they  obtain  the  age  of  twenty-one.  (2)  I 
give  and  devise  all  my  personal  and  real 
property  of  whatsoever  kind  and  nature  to 
Paul  J.  Strobach,  In  trust  for  the  execution 
of  my  will,  with  power  to  sell  and  dispose  of 
the  same  at  public  or  private  sale  at  such 
times,  and  upon  such  terms,  and  In  such 
manner  as  to  him  shall  seem  meet.  (3)  I  di- 
rect the  said  Paul  J.  Strobach,  whom  I 
hereby  appoint  executor  of  this,  my  last  will, 
to  invest  all  moneys  received  by  him  as  said 
executor,  after  paying  all  the  expenses  of  my 
last  sickness  and  of  the  funeral  expenses,  in 
mortgage  or  other  interest  bearing  securities, 
as  he  may  deem  best,  and  to  pay  over  to  my 
said  children,  Helnrich  Dehning  and  Louis 
Dehning,  on  their  respectively  arriving  at 
the  age  of  twenty-one  years,  one-half  to  each 
of  all  moneys,  principal  &nd  Interest,  then 
held  by  him  as  executor."  And  thereunder 
It  must  be  held  that  the  devise  was  to  the 
children,  and  each  of  them,  and  not  to  the 
executor.  If  it  had  been  the  intent  of  the 
testator  to  devise  to  his  executor  for  the 
use  of  his  children,  and  not  to  make  any 
direct  devise  to  them,  the  clause  first  above 
set  out  would  have  been  entirely  unneces- 
sary. But  that  clause  was  not  only  Inserted, 
but  was  given  such  form  as  to  clearly  show 
an  intention  to  devise  the"  property  directly 
to  the  children  therein  named;  and,  this 
being  so,  the  provision  as  to  the  duty  of  the 
executor  In  reference  thereto  set  out  In  the 
last  paragraph  could  not  take  away  its  ef- 
fect. Under  the  will,  the  right  to  half  of  the 
property  passed  to  Heinrlch  Dehning,  and 
upon  his  death  became  part  of  his  estate, 
and  the  administrator  thereof  was  entitled 
to  Its  possession.  The  judgment  appealed 
from  will  be  afflrmed. 

GORDON,    DUNBAR,    SCOTT,    and    AN- 
DERS, JJ.,  concur. 


(15  Wash.  Ol) 

WATTERSON  et  al.  v.  MASTERSON  et  al. 

(Supreme  Court  of  Washington.    Nov.  14,  1896.) 

Appeal — Notice— Banks— Stockhoi.dbb8'  Liabil- 
ity— Enfokcemest. 

1.  Where  a  part  of  the  defendants  give  notice 
of  appeal,  but  do  not  serve  it  on  the  other  defend- 
ants, and  the  other  defendants  tiien  give  notice 
of  appeal,  and  serve  it  on  all  necessary  parties, 
those  attempting  the  first  appeal  may  abandon 
it,  and  join  m  the  second. 

2.  The  contingent  liability  of  stoclihoiders  of 
a  bank  under  Const,  art.  12.  |  11,  for  its  debts, 
can  be  enforced  only  by  its  receiver.  Wilson  v. 
Book  (Wash.)  43  Pac.  939,  followed. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

v.46p.no.l3— 66 


Action  by  Thomas  Watterson  and  others 
against  C.  P.  Masterson  and  otbers,  Implead- 
ed with  the  Bank  of  Puyallup  and  others. 
Judgment  for  pialntlffs,  and  defendants  ap- 
peal.    Reversed. 

Arthur  Remington  and  John  P.  Judsou 
(Remington  &  Reynolds,  of  counsel),  for  ap- 
pellants. John  A.  Shank  and  Walter  M. 
Harvey  (Herbert  S.  Griggs,  of  counsel),  for 
respondents. 

HOYT,  C.  J.  A  portion  of  the  defendants. 
In  this  action  gave  notice  of  appeal,  but  did 
not  serve  It  upon  all  who  had  appeared  in 
tlie  action.  Thereafter  the  defendants  not 
served  with  notice  themselves  gave  notice,, 
and  served  It  upon  all  necessary  parties. 
Respondents  moved  to  dismiss  both  appeals,, 
—the  first  for  the  reason  that  the  required 
parties  had  not  been  served,  and  the  second 
because  it  was  taken  while  the  first  was 
pending  and  undisposed  of.  It  was  clearly 
the  right  of  the  defendants  not  served  with 
notice  of  the  first  appeal  to  give  notice  In 
their  own  behalf.  Hence,  their  appeal  was 
regularly  taken;  and,  this  being  so,  those 
who  attempted  the  first  appeal  could  abandon 
it,  and  Join  In  the  second  one.  By  their  do- 
ing so  the  duplication  of  papers  was  prre- 
vented,  and  the  whole  matter  of  the  prosecu- 
tion of  the  appeal  simplified,  and  at  the 
same  time  every  object  which  the  require- 
ments of  the  statute  had  in  view  was  fully 
accomplished.  The  motion  to  dismiss  must 
be  denied. 

The  Bank  of  Puyallup  had  failed,  and  a  re- 
ceiver of  its  assets  had  been  duly  appointed 
by  the  superior  court  of  Pierce  coufity. 
Thereafter  this  action  was  brought  by  a 
creditor  of  the  bank  against  Its  stockholders 
to  recover,  in  his  own  interest  and  that  of 
all  other  creditors,  the  contingent  liability  of 
the  stockholders,  under  the  provisions  of  the 
constitution  of  this  state;  The  receiver  was 
made  a  party  to  the  action.  Other  credit- 
ors intervened,  and  the  action  resulted  In  a 
Judgment  against  the  stockholders,  respec- 
tively,^ for  their  share  of  the  liability  grow- 
ing out  of  the  claims  of  all  the  cretlitors 
which  were  established  In  the  action.  From 
this  judgment  this  appeal  has  been  prose- 
cuted. 

The  principal  questions  Involved  in  tliis. 
case  were  decided  in  Wilson  v.  Book  (Wash.) 
43  Pac.  939,  and  it  Is  conceded  that,  under 
the  rule  therein  announced,  the  judgment 
cannot  stand;  but  respondents  earnestly  con- 
tend that  the  decision  in  that  case  was 
against  the  great  weight  of  authority,  and 
ask  that  the  questions  therein  decided  be 
again  examined.  This  has  been  done,  but 
such  re-examination  has  resulted  In  the  con- 
firmation of  the  views  expressed  in  the  opin- 
ion filed  in  that  case.  If  any  proof  had  been 
needed  that  the  method  pointed  out  in  that 
opinion  for  enforcing  the  coutingcnt  liability 
of  stockholders  was  demanded  by  public  pol- 
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icy,  and  was  in  the  interest  of  all  classes  in- 
terested in  the  bank,  such  proof  is  furnished 
by  the  record  in  this  case.  After  great  ex- 
pense, and  the  waste  of  much  time  for  the 
purpose  of  establishing  the  facts  necessary 
to  authorize  the  enforcement  of  the  liability 
in  behalf  of  creditors  against  the  stoclihold- 
ers,  such  creditors  were  in  no  better  situa- 
tion than  the  receiver  was  before  they  had 
commenced  this  proceeding.  Hence,  it  was 
the  duty  of  the  courts  to  interpret  our  con- 
stitutional provision  so  as  to  malce  the  en- 
forcement of  this  contingent  liability  a  part 
of  the  duties  of  the  general  receiver,  if  the 
language  used  would  authorize  such  a  con- 
struction. We  thought  then,  and  still  thlnlc, 
that  such  a  construction  is  reasonable.  It 
is  true  that  the  courts  of  many  states  have 
Interpreted  somewhat  similar  constftutional 
provisions  to  authorize  the  creditors  to  pro- 
ceed directly  against  the  stockholders;  but 
In  most,  if  not  all,  of  these  states  their  con- 
stitutional or  statutory  provisions  were  so 
difFcrent  from  ours  that  the  cases  are  en- 
titled to  but  little  consideration.  For  that 
reason  we  thought  it  our  duty  to  interpret 
our  constitutional  provision  so  as  to  best 
protect  the  interests  of  all  concerned,  so  far 
as  the  language  used  would  warrant  such 
cdnstructlon.  We  are  satisfied  with  the  con- 
clusion upon  this  question  to  which  we  ar- 
rived in  the  case  above  referred  to,  and 
must  adhere  thereto. 

The  only  reason  suggested  why  this  case 
is  not  governed  by  that  one  Is  that  In  that 
case  the  general  receiver  was  not  made  a 
party  to  the  action  against  the  stockhold- 
ers, while  In  this  one  he  was.  But  we  are 
uifkble  to  see  how  this  fact  could  in  any 
manner  affect  the  right  of  the  creditors  to 
maintain  an  independent  action.  The  judg- 
ment will  be  reversed,  and  the  proceeding 
dismissed. 

DUNBAR,  SCOTT,  A^fDERS,  and  GOR- 
DON, JJ.,  concur. 


(13  Wash.  608) 

HILL  7.  LOWMAN. 
(Supreme  Court  of  Washington.  Nov.  14,  1896.) 
Appk*l— RsviEw. 
A  finding  that  an  infant  was  made  a  party 
to  a  foreclosure  suit  by  service  on  her  guardian 
ad  iitem,  not  having  been  excepted  to,  is  conclu- 
sive on  appeal. 

Appeal  from  superior  court.  King  county; 
It.  Osborn,  Judge. 

Action  by  Eliza  Maud  Hill  against  J.  D. 
Lowman.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

W.  F.  Hays,  for  appellant  Carr  &  Preston, 
for  respondent 

DUNBAR,  J.  It  is  doubtful  if  there  is  such 
an  assignment  of  errors  in  the  brief  of  the 
appellant  as  would  warrant  the  court  in  enter- 
ing into  an  Investigation  of  the  cause,  but. 


considering  the  nature  of  the  case,  we  will 
pass  over  that  inadvertence,  and  look  at  the 
case  upon  its  merits.  Appellant  is  the  daugh- 
ter of  George  D.  and  EUen  K.  Hill,  both  de- 
ceased. Before  the  decease  of  either  Ellen  K. 
or  George  D.  Hill,  they  borrowed  $15,000  from 
one  Reed,  and  gave  a  mortgage  to  seciure  it 
upon  certain  real  estate  descrH>ed  in  the  recoid 
Id  this  case.  Eilen  K.  Hill  died  testate  at 
Seattle  on  the  14th  day  of  February,  1SS7. 
and  the  said  George  D.  Hill  died  testate  De- 
cember 5,  1890.  By  the  will  of  the  said  Ellen 
K.  Hill  her  husband  was  made  her  executcr. 
and  she  bequeathed  aU  of  her  property  to  her 
four  children,  share  and  share  alike,  appellant 
being  the  eldest.  The  mortgage  spoken  of  was 
executed  on  the  24th  day  of  March,-  18S5,  due 
March  24,  1888.  On  the  28th  day  of  Novem- 
ber, 1887,  the  payee,  S.  G.  Reed,  tca^sfenvd 
said  mortgage  to  the  respondent,  J.  D.  Low- 
man,  and  on  the  28th  day  of  Deceu.ber,  1887, 
respondent  brought  suit  to  foreclose  the  mort- 
gage, and  obtained  a  decree  of  foi^dosure 
thereof  on  the  11th  day  of  February,  18SS. 
prior  to  the  time  appellant  was  18  years  old, 
but  after  she  was  14  years  old.  The  note  for 
which  the  mortgage  was  given  as  security  pro- 
vided that  the  amount  of  money  borrowe  I 
should  be  paid  three  years  after  the  date  there- 
of, with  Interest  after  date  thereof  imtil  paid, 
payable  quarter-yearly.  In  the  mortgage  tiic 
note  was  set  out  verbatim,  but  Instead  of  sa.v- 
iug,  "with  interest  after  date  until  paid,"  the 
copy  set  out  in  the  mortgage  reads,  "with  in- 
terest after  maturity  until  paid."  The  m  jftg  igo 
provided  that  the  whole  principal  sum  eviden- 
ced by  the  note -should  become  due,  and  tin- 
mortgage  might  be  foreclosed  for  the  whole 
sum,  upon  defanlt  being  made  in  the  payment 
of  any  interest  histallment  The  interest  ujion 
the  note  was  paid  quarter-yearly  up  to  the 
24th  day  of  December,  1886,  but  no  install- 
ment of  interest  falling  due  thereon  at  any 
time  thereafter  was  ever  paid.  Tills  action 
was  brought  by  the  appellant,  Eliza  Mau<i 
Hill,  to  vacate  the  judgment  rendered  in  the 
foreclosure  proceeding,  and  for  a  decree  to 
the  appellant  of  such  portion  of  the  mortgaged 
premises  as  she  was  entitled  to.  The  court 
below  found  that  there  was  no  equity  in  tbe 
petition  of  plaintiff  in  this  action,  that  she 
had^no  Interest  in  the  property  affected  by  tlie 
decree  in  the  former  suit  of  foreclosure  suffi- 
cient to  entitle  her  to  maintain  this  action, 
and  that  tho,  defendant  was  entitled  to  a  de- 
cree upon  the  facts  found;  dismissed  the  ;ic- 
tlon;  and  entered  judgment  against  the  plain- 
tiff for  costs. 

We  are  not  able  to  find  any  merit  in  th's  ap- 
peal. If  it  is  considered  as  an  action  for  the 
vacation  of  the  Judgment,  It  is  barred  by  the 
statute  of  limitations,  more  than  a  year  hav- 
ing expired  since  the  arrival  of  the  appellant 
at  the  age  of  majority.  Again,  there  is  on 
equitable  showing  made  by  appellant— really 
no  allegation  in  the  complaint— that  the  dccTtt 
was  not  an  equitable  one,  and  that  the  Judg- 
ment would  be  any  different  if  it  were  vacated. 
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and  the  cause  retried.  It  is  contended  by  the 
appellant  that  she  «8  not  bound  by  the  decree 
of  foreclosure  from  the  fact  that  she  vras  not 
a  party  to  the  foreclosure  suit.  Bren  If  this 
were  true,  It  Is  not  disputed  that  the  executor 
was  made  a  party  to  the  foreclosure  of  the 
mortgage,  and,  under  the  decision  of  this  court 
in  Hyde  v.  Heller,  10  Wash.  580,  39  Pac.  2»9, 
that  would  be  sufficient  to  give  the  court  ju- 
risdiction. Again,  the  court  finds  as  a  fact  In 
this  case  that  the  appellant  was  made  a  party 
to  the  foreclosure  suit  by  service  upon  her' 
guardian  ad  litem.  This  finding  was  not  ex- 
cei>ted  to  by  the  appellant,  and  must  stand  as 
tlie  established  fact  in  this  case..  In  fact,  no 
e-xceptions  were  made  to  either  the  fiudlugs 
of  fact  or  conclusions  of  law  made  by  the 
lower  court;  and  as  the  findings  of  fact,  we 
think,  without  any  question  waiTant  the  con- 
clusions of  law,  and  the  conclusions  warrant 
the  Judgment  rendered,  said  judgment  must 
be  aflSrmed. 

HOTT,  0.  X,  ini  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(15  Wash.  509) 

STATE  V.  GLEASON. 
(Supreme  Court  of  Washington.  Nov.  14,  1896.) 
Ckimisal  Law— Jubisdictios. 
Thoush  Const,  art.  1,  §  25,  provides  that  ail 
offenses  "tlieretofore  prosecuted  by  indictment" 
may  be  prosecuted  by  information  or  indictm.eut, 
as  prescrilied  by  law,  the  municipal  court  of 
Spokane  hns  jurisdiction  to  try  a  person  on  an 
ordinary  complaint  for  assault  and  battery,  and 
impose  a  fine  of  ?500,  since,  at  the  time  tlie  con- 
stitution was  adopted,  justices  of  the  peace  had 
concurrent  jurisdiction  with  district  courts  in 
prosecutions  for  assault  and  battery. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

William  S.  Gleason  was  convicted  of  as- 
sault and  battery  in  the  municipal  court  of 
the  city  of  Spokane,  and  appealed  to  the  su- 
perior court.  From  a  Judgment  of  convic- 
tion in  the  latter  court,  he  appeals.  Af- 
firmed. 

L.  H.  Prather,  for  appellant  J.  W.  Feig- 
han,  for  the  State. 

SCOTT,  J.  The  defendant  was  tried  upon 
an  ordinary  complamt,  in  substance  such  as 
is  used  before  a  justice  of  the  peace,  in  the 
municipal  court  of  the  city  of  Spokane,  and 
convicted  of  the  crime  of  assault  and  bat- 
tery, and  was  fined  in  the  sum  of  $500. 
From  this  Judgment  he  appealed  to  the  su- 
perior court,  and  therein  moved  to  quash  all 
the  proceedings,  and  for  his  discharge,  be- 
cause the  court  had  no  jurisdiction  to  try 
him  without  an  information  or  indictment 
first  having  been  found  or  presented  against 
him.  This  motion  was  denied,  and  he  was 
again  tried,  and  convicted,  from  which  Judg- 
ment he  has  appealed. 

It  Is  contended  that  the  constitution  (article 
1,   {  2D),   which   provides  that   all  offenses 


theretofore  prosecuted  by  indictment  might 
thereafter  be  prosei.*uted  by  Information  or 
Indictment,  as  might  be  prescribed  by  law, 
would  require  an  information  In  this  case, 
as,  prior  to  the  constitution,  all  offenses  ex- 
cept those  within  tbe  Jurisdiction  of  a  Justice 
of  the  peace  had  to  be  iirosecuted  by  indict- 
ment, and  that  the  Jurisdiction  of  the  munic- 
ipal court  In  this  ease  to  proceed  without  It 
was  no  greater  than  that  of  a  Justice  of  the 
peace,  and  that,  when  the  muuicipal  Judge 
concluded  that  a  fine  of  $100  was  not  a  suf- 
ficient pimlshment.  It  was  his  duty  to  bind 
the  defendant  over  to  the  superior  court  un- 
less the  municipal  court  could  proceed  by 
indictment  or  Information.  Conceding,  for 
the  purposes  of  this  case,  that  the  question 
was  properly  raised,  we  do  not  think  the  con- 
tention Is  well  founded.  At  the  time  the 
constitution'  was  adopted,  justices  of  the 
peace  had  concurrent  jurisdiction  with  the 
district  courts  In  prosecutions  for  assault 
and  battery,  and  hence  this  offense  was  not 
necessarily  an  offense  "theretofore  prosecut- 
ed by  Indictment."  A  justice  of  the  peace 
had  jurisdiction  to  try  a  defendant  for  this 
offense,  before  the  adoption  of  the  constitu- 
tion, and  Impose  a  fine  up  to  the  statutory 
limit.  The  nature  of  the  offense  was  not 
changed  by  the  constitution.  The  constitu- 
tion authorized  the  creation  of  the  municipal 
court,  and  authorized  the  legislature  to  pre- 
scribe its  jurisdiction  and  powers.  The  leg- 
islature, by  merely  Increasing  the  limit  with- 
in which  a  fine  might  be  Imposed,  did  not 
change  the  nature  of  the  offense,  nor  require 
it  to  be  prosecuted  by  Indictment  or  informa- 
tion in  the  municipal  court,  or  in  the  superior 
court  upon  an  appeal.    Afilrmed. 

HOYT,  C,  J.,  and  ANDERS  and  DUNBAR, 
JJ.,  concur. 


(15  Waah.  S1S> 
CITY  OF  TACOMA  v.   COMMERCIAL 
ELECTRIC  LIGHT  &  POWER  CO. 

(Supreme  Court  of  Washington.  Nov.  14,  189(5.) 
Abatement  —  SfPPiciENcv  or  Plea  —  Akotbek 
Action  PEsnise. 
A  city  having  torn  down  the  wires  of  an 
electric  light  company,  the  latter  brought  suit 
for  iiij\inction,  and  obtained  a  temporary  order 
restraining  the  city  from  interfering  with  the 
stretchinK  of  the  wires  by  the  company.  A  few 
hours  after  service  of  this  order  the  city  brought 
suit,  and  obtained  a  temporary  order  restraining 
the  company  from  replacing  the  wires.  BeUI 
that,  as  the  issues  in  the  two  actions  were  identic- 
al, a  plea  in  abatement  by  the  company  in  the 
second  suit,  setting  out  the  fact  of  the  commence- 
ment of  the  first  suit,  was  sufficient. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Suit  for  injunction,  brought  by  the  city  of 
Tacoma  against  the  Commercial  Electric 
Light  &  Power  Company.  From  a  decree  for 
complainant,  the  defendant  appeals.  Revers- 
ed. 

Stiles  &  Stevens,  for  appelhmt.  John  P. 
Judson  and  W.  H.  H.  Kean,  for  respondent. 
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DUNBAB,  J.  Careful  and  elaborate  briefs 
have  been  prepared  by  botb  appellant  and 
respondent  on  the  merits  oi^  this  case,  but 
there  is  a  question  lying  at  the  threshold  which 
renders  it  unnecessary  for  Ub  to  discuss  the 
merits.  A  plea  in  abatement  was  made  by 
the  appellant,  and  the  court  was  asked  to 
vacate  the  restraining  order,  and  dismiss  this 
notion,  by  reason  of  the  pendency  of  another 
■case  involving  the  same  questions.  The  ap- 
pellant had  commenced  in  the  superior  court  of 
Pierce  county,  Ijefore  Judge  Prltchard,  supe- 
rior judge,  injunctive  proceedings  against  the 
respondent  in  this  case,  and  a  restraining  order 
had  been  granted  by  Judge  Pritchard  prohibit- 
ing the  city  of  Tacoma,  the  respondent  here, 
from  interfering  with  the  Commercial  Elec- 
tric Light  &  Power  Company,  appellant  here, 
•sti-etchlng  certain  wires  which  had  been  torn 
■down  the  night  before  by  the  city  officials. 
The  restraining  order  obtained  by  the  appel- 
lant had-  been  served  upon  the  respondent,  to- 
gether with  the  summons  and  complaint  in  the 
action,  and  a  few  hours  after  such  service  the 
present  action  was  commenced  by  the  respond- 
ent seelciug  to  restrain  appellant  from  proceed- 
ing to  replace  its  wires.  The  second  restrain^ 
Ing  order— the  present  one— was  brought  In 
the  superior  court  before  Judge  Stallcup,  su- 
perior judge  of  Pierce  county.  The  plead- 
ings show  conclusively  tliat  the  real  issues  in 
the  two  cases  are  identical,  and  the  motion  to 
vacate  and  dismiss  ought  to  liave  been,  upon 
the  showing  made,  at  once  granted  by  the 
judge.  Every  issue  involved  in  this  action 
could  have  been  litigated  in  the  prior  acGon, 
which  was  pleaded  in  abatement.  Even  the 
question  of  nuisance  would  have  been  a  de- 
fense which  the  defendant  in  the  first  action 
could  have  pleaded.  Without  specially  re- 
viewing the  pleadings  in  the  respective  cases, 
it  is  too  plain  for  arlniment  that  the  8ut)stan- 
tive  issues  In  the  two  cases  are  identical,  and 
the  only  result  of  entertaining  jurisdiction  in 
the  last  case  was  to  interfere  with  and  annul 
the  action  of  the  Judge  who  issued  the  first 
restraining  ordei".  Such  a  practice  is  wrong 
in  theory,  and  is  liable  to  be  pernicious  in  ef- 
fect The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  vacate  the  restraining  order,  and 
dismiss  the  action. 

HOYT,  C.  J.,  and  ANDERS,  GOKDOiv,  and 
SCOTT,  JJ.,  concur. 


(13  Waah.  507) 

PORT  TOWNSEND  SOUTHERN  R.  CO.  v. 
WEIR. 

(Supreme  Court  of  Washington.    Nov.  14,  1896.) 

Plbauino— SurpiciENCT  OP— Error  not  Shown 

IN  Record— CoNFLioTiKO  Evidencb 

—  New  Trial. 

1.  In  an  action  upon  a  note,  where  the  defend- 
ant pleaded  failure  of  consideration  and  fraud 
in  its  execution,  a  motion  for  judgment  for 
plaintiff  on  the  pleadings  was  properly  denied. 

2.  An  assignment  of  error  based  on  the  admis- 


sion of  evidence  will  not  be  considered  on  appeal 
when  it  appears  from  the  record  tiiat  the  objec- 
tion to  the  admission  of  the  evidence  was  sm- 
tained. 

3.  Where  there  is  evidence  to  sustain  the  ver- 
dict, it  will  not  be  disturbed  because  the  evidence 
was  conflicting. 

4.  An  assignment  of  error  based  on  the  denial 
of  a  motion  for  new  trial  will  not  be  considered, 
iu  the  absence  of  anything  to  ^ow  an  alnise  oi 
discretion. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  M.  Reld,  Jr.,  Judge. 

Action  by  the  Port  Townsend  Southern 
Railroad  Company  against  Allen  Weir. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

5.  H.  Piles  and  J.  E.  Lilly,  for  appellant 
M.  A.  Root  and  Allen  Weir,  for  respondent 

SCOTT,  J.  This  action  was  brought  upon 
a  promissory  note  for  $2IK>,  executed  by  the 
defendant  to  plaintiff.  From  a  verdict  and 
Judgment  for  defendant,  the  plaintiff  has  ap- 
pealed. 

The  first  error  complained  of  is  the  denial 
of  a  motion  for  judgment  on  the  pleading; 
but,  as  the  answer  alleged  a  failure  ef  con- 
sideration, and,  further,  that  the  defendant's 
signature  to  the  note  was  obtained  by  fraud, 
this  motion  was  properly  denied. 

It  Is  next  contended  that  the  court  erred  in 
admitting  evidence  of  fraud,  but  the  record 
shows  that  the  plaintiff's  objection  to  this 
testimony  was  sustained. 

Another  contention  is  that  there  was  no 
evidence  to  support  the  verdict  It  appeared 
that  the  defendant  had  executed  to  the  plain- 
tiff his  bond,  in  the  sum  of  $1,000,  condi- 
tioned, in  substance,  that  If  the  plaintiff 
should,  on  or  before  September,  1S90,  com- 
plete and  operate  a  line  of  railroad  for  a 
distance  of  20  miles  southerly  from  a  point 
In  the  city  of  Port  Townsend,  one-fourth  of 
said  sum  should  then  become  due  and  pay- 
able, and  that  the  remainder  of  it  should  be- 
come due  and  payable  upon  the  completion 
of  such  railroad  to  a  point  connecting  Port 
Townsend  with  a  transcontinental  railroad; 
and  it  was  admitted,  by  a  stipulation,  that 
the  note  was  executed  pursuant  to  the  stipu- 
lations of  such  bond.  It  was  admitted,  also. 
that  the  first  20  miles  of  road  had  been  com- 
pleted, and  the  conditions  of  the  bond  in 
that  respect  complied  with.  But  the  issue 
was  as  to  whether,  as  claimed  by  the  plain- 
tiff, the  note  had  been  given  for  the  first  in- 
stallment provided  for  by  the  bond,  or 
whether,  as  claimed  by  the  defendant,  it  was 
given  to  represent  a  portion  of  the  second 
installment  This  question  was  submitted  to 
the  Jury  under  proper  instructions  by  the 
court,  and  the  Jury,  having  rendered  a  ver- 
dict for  the  defendant,  must  l>e  presumed 
to  have  found  that  it  was  given  as  a  pan 
of  the  second  installment  As  to  this,  it  was 
conceded  that  the  terms  of  the  bond  had  not 
been  complied  with  by  the  plaintiff,  and  that 
the  consideration   bad   wholly  failed.     We 
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think  this  wu  competent  proof  to  sustain 
the  verdict  rendered. 

It  is  lastly  complained  that  the  court  erred 
in  denying  a  motion  for  a  new  trial,  but  we 
find  nothing  in  the  proofs  submitted  which 
would  warrant  us  m  holding  that  the  dis- 
cretion of  the  court  was  abused  in  this  par- 
tlculai:,  and  the  Judgment  is  affirmed. 

HOYT,  C.  J.,  and  ANDERS,  GORDON, 
and  DUNBAR,  JJ.,  concur. 


(lu  Waab.  S3e) 

McKEE  V.  WHITWORTH  et  ux. 
(Supreme  Court  of  Washington.    Nor.  16,  1806.) 

APPBAI.  — PiNDlSQS  OF  FaCT— No    EXCFPTIONS  — 

Note— CoMMr'NiTT  CJoxtract— Extexsios 
OP  Time  by  Husbascd. 

1.  Where  tlio  findings  of  fact  are  not  except- 
ed to,  and  the  court  has  found  the  amount  due 
from  defendants  to  plaintiff  on  the  note  in  con- 
troversy, the  supreme  court  will  not  inquire  into 
the  correctness  of  the  computation  made  by  the 
trhil  court. 

2.  Where  a  wife  joins  her  husband  in  making 
a  note  in  payment  of  one  upon  which  he  was 
surety,  and  which  was  secured  by  a  mortgage, 
and  it  is  agi-eed  that  they  are  to  iiave  the'  mort- 
gage, on  the  payment  of  their  note,  it  is  s  com- 
munity contract:  and  the  wife  is  bound  by  an 
extension  of  their  note,  or  by  any  other  action  of 
the  husband  which  is  for  the  benefit  of  the  com- 
munity interest 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  George  C.  Mclvee  against  F.  H. 
Whitworth  and  wife  on  a  promissory  note. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Affirmed. 

Stratton,  Lewis  &  Gllman,  for  appellants. 
John  E.  Humphries,  Tliompson,  Edsen  & 
Humphries,  and  R.  J.  Huston,  for  respond- 
ent. 

DUNBAR,  J.  The  statement  of  this  case,  as 
we  view  it,  is  pretty  much  all  there  is  to  it. 
The  action  is  upon  a  promissory  note  signed 
l)y  the  defendants,  in  favor  of  the  plaintiff, 
dated  May  4,  1803,  for  $2,508.80.  The  com- 
plaint contains  the  usual  affirmations,  and,  In 
addition,  alleges  that  the  defendants  are  hus- 
band and  wife,  and  tliat  the  note  was  given 
for  a  community  del)t  The  affirmative  an- 
swer, upon  which  the  defendants  rely,  is,  in 
substance,  that,  at  the  date  of  the  execution 
'Of  the  note  by  defendants,  one  Jennings  and 
wife  were  Indebted  to  plaintiff  on  a  note  dated 
May  4,  1882,  in  the  sum  of  |2,240,  and  ac- 
crued interest,  amounthig  to  $2,200.80,  which 
was  secured  by  a  mortgage  on  certain  real 
property  owned  by  .Tennings  and  wife,  and 
that  the  note  in  suit  was  made  as  collateral 
security  for  the  Jennings  note;  that  the  Jen- 
nings note  is  still  unpaid;  that  neither  of  the 
defendants  received  any  value  for  the  mak- 
ing of  said  alleged  collateral  note,  but  that  the 
same  was  made  for  the  accommodation  of 
Jennings  and  wife,  and  that  this  fact  was 
Icnown  to  the  plaintiff;  that  on  the  7th  day 


of  May,  1894, '  plaintiff  and  Jennings  and 
defendant  F.  H.  Whitworth  entered  into  an 
agreement  in  writing  whereby  it  was  agreed, 
in  consideration  of  the  payment  to  plaintiff 
of  $225,  that  plaintiff  would  extend  the  time 
of  payment  of  the  note  sued  on  for  six  months 
from  May  4,  1894,  and  that  the  rate  of  in- 
terest reserved  in  said  uote  should  be  reduced 
to  12  per  cent  perannum;  that  Jenuings  there- 
upon paid  said  $225,  and  the  said  extension 
was  made,  without  the  knowledge  or  con- 
sent of  the  defendant  Ada  J.  Whitworth.  A 
second  affirmative  defense  alleges  that  plain- 
tiff still  holds  the  Jennings  and  wife  note  and 
mortgage,  and  has  taken  no  steps  to  realize 
the  amount  due  out  of  the  makers,  or  the  mort- 
gaged property.  A  demurrer  was  Interposed 
to  the  affirmative  defense,  which  was  overrul- 
ed, whereupon  the  affirmative  matter  pleaded 
in  the  answer  was  denied  by  reply.  The 
cause  was  tried  without  a  jury,  and  judgment 
rendered  in  favor  of  plaintiff,  as  prayed  for 
in  the  complaint. 

The  appellants  contend  that  the  amount  of 
the  judgment  is  excessive;  that,  upon  the  facts 
found  by  the  court,  the  defendant  Ada  J. 
Whitworth  is  entitled  to  judgment  in  her 
favor;  that,  inasmuch  as  the  note  sued  upon 
was  a  mere  accommodation  note,  and  the  time 
for  the  payment  was  extended  without  the 
knowledge  or  consent  of  Mrs.  Whitworth, 
she  Is  released  from  her  responsibility;  and 
further  that,  under  the  agreements  entered 
into  in  this  case,  It  was  the  duty  of  the  plain- 
tiff to  collect  the  first  note  given  by  Jennings 
and  wife. 

The  findings  of  fact  were  not  excepted  to, 
and  must  therefore  be  considered  the  facts  in 
the  case.  On  the  question  of  the  excess  of 
judgment,  the  court  having  found  the  amount 
due  from  defendants  to  plaintiff  on  the  note, 
and  that  fact  not  having  been  excepted  to, 
this  court  will  not  inquire  Into  the  correct- 
ness of  the  computation  made  by  the  trial 
court  From  the  findings,  It  appears  that 
defendant  Whitworth  was  surety  upon  the 
note  executed  by  Jennings  and  wife  to  the 
plaintiff  on  the  4th  day  of  May,  1892;  that 
after  the  maturity  of.  that  note,  and  on  the 
4th  day  of  Ma.T,  1803,  the  defendants,  In  or- 
der to  prevent  any  action  being  brought  by 
the  plaintiff  against  defendant  Whitworth  as 
surety,  and  for  the  purpose  of  relieving  said 
Whitworth  from  liability  on  said  note,  ex- 
ecuted to  the  plaintiff  the  promissory  note 
which  Is  the  subject  of  this  suit.  This  is  .set 
forth  in  the  agreement  entered  into  at  the 
time  of  the  execution  of  the  note.  The  court 
found,  and  the  agreement  plainly  shows,  that 
it  was  the  evident  Intention  of  the  parties 
that  the  note  in  suit  was  given  in  payment, 
as  l>etween  respondent  and  Jennings  and  wife 
and  F.  H.  Whitworth,  and  tliat  the  note  In 
suit  became  the  principal  debt,  and  the  origi- 
nal note  became  collateral  security  for  the 
note  in  suit  The  condition  of  the  agreement 
is  as  follows:  "Whereas,  said  Whitworth 
has  given  ills  own  promissory  note,  signed 
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by  Us  wife,  Ada  J.  Whitworth,  to  the  said 
George  0.  McKee,  for  the  sum  of  $2,508.80, 
payable  one  year  after  date,  for  the  purpose 
of  preventing  any  action  being  brought 
agalnRt  him  as  surety,  and  for  the  purpose 
of  satisfying  said  McKee,  and  of  relieving 
himself  from  any  liability  on  said  first-named 
note  (with  the  express  understanding  and 
agreement,  however,  that  said  last-named 
note  is  to  be  paid  when  due):  Now,  it  is 
hereby  agreed  'that  said  first-named  note  and 
mortgage  shall  be  left  with  said  George  C. 
McKee  as  collateral  security  for  said  last- 
named  note.  And  it  is  agreed  tlmt,  upon 
payment  of  said  last-named  note,  said  George 
C.  McKee  will  assign  said  first-named  note 
and  mortgage  to  such  person  or  persons  as 
shall  be  directed  by  said  Whitworth;  it  being 
the  express  understanding  and  Intent  of  the 
imrties  hereto  that  the  Indebtedness  secured 
by  said  mortgage  shall  not  merge  In  the  in- 
debtedness created  by  said  last-named  note, 
but  that  said  Whitworth  shall  have  said  mort- 
gage, upon  payment  of  said  last-named  note, 
as  security  for  all  moneys  paid  and  advanced 
by  him  for  and  on  account  of  said  Jennings." 
Afterwards,  on  the  7th  day  of  May,  1894, 
defendant  P.  H.  Whitworth  and  the  said  W.  J. 
Jennings,  by  L.  C.  Gliman,  his  attorney,  and 
the  plaintiff,  George  C.  McKee,  by  R.  J.  Hus- 
ton, his  attorney,  without  the  knowledge  or 
consent  of  the  defendant  Ada  J.  Whitworth, 
made  and  entered  into  a  memorandum  of 
agreement,  the  pertinent  portion  of  which  is 
as  follows:  "Wltnesselh,  that  whereas  said 
second  party  holds  the  promissory  note  of 
P.  H.  Whitworth  and  wife  for  the  sum  of 
$2,008.80,  which  is  now  overdue,  secured  by 
the  collateral  note  of  P.  H.  Whitworth  and 
W.  J.  Jennings  to  the  second  party,  said  last-  ! 
named  note  being  secured  by  mortgage;  and  | 
whereas,  first  parties  desire  an  extension  of 
time  upon  said  mentioned  note,  of  six  months  I 
from  the  4th  day  of  May,  A.  D.  1804:  Now,  ■ 
it  Is  agreed  hereby  that  the  second  party  does  ' 
grant  said  extension  upon  the  following  terms 
atid  conditions,  to  wit,"  etc.  It  would  seem 
that,  considering  the  terms  of  these  agree- 
ments, and  especially,  in  view  of  the  state- 
ment in  the  agreement  that  the  note  of 
P.  H.  Whitworth  and  wife  was  secured  by 
the  collateral  note  of  P.  H.  Whitworth  and 
W.  J.  Jennings,  there  Is  hardly  room  for  the 
construction  claimed  by  the  appellants,  that 
the  Jennings  note  was  the  principal  note, 
which  should  have  lieen  collecled  before  re- 
sorting to  the  defendants  upon  their  note. 
So  far  as  the  claim  put  forth  in  the  Interest 
of  Mrs.  Whitworth  Is  concerned,  she  saw  fit 
to  sign  this  note  to  relieve  her  husband  from 
being  pressed  upon  the  first  note,  upon  which 
he  was  a  surety,  and  she,  of  coui-se,  became 
liable  upon  her  own  contract.  This  contract, 
then,  being  a  community  contract,  she  would 
be  bound,  under  the  frequent  decisions  of 
this  court,  by  any  action  of  her  husband 
which  was  for  the  benefit  of  the  community 
Interest;  and  the  facts,  as  found  by  the  court. 


show  that  the  action  of  F.  H.  Whitworth  Id 
extending  the  time  of  payment  was  prompted 
by  a  desire  to  prevent  the  community  from 
being  sued  upon  the  community  debt,  and 
was  in  the  direct  Interest  of  the  community, 
and  under  the  doctrine  announced  In  the  ca^e 
of  Horton  v.  Banking  Co.  (Wash.)  46  Pac. 
409,  the  community  will  -  be  bound.  The 
judgment  will  be  affirmed. 

HOYT,  O.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(15  Wash.  --•2) 
AMES  V.  BIGELOW  et  al. 
(Supreme  Court  of  Washington.    Nov.  16,  1S9<5.> 

HOHTOAOK — HTIPULATIOS  FOB  ATTOEXET's    FeES— 

Decree. 
On  foreclosure,  where  plaintiff  has  intro- 
duced the  note  and  mortgage,  wherein  it  was 
stipulated  by  defendnuts,  mortgagors,  that,  iu 
case  of  foreclosiu"e,  $500  for  attorney's  fees  should 
be  included  in  the  decree,  no  further  proof  is 
necessary  to  authorize  a  decree  for  such  fees. 

Appeal  from  superior  court,  EJng  county: 
J.  W.  Langley,  Judge. 

Action  by  Blanche  Butler  Ames  against 
Emeline  Blgelow  and  I.  N.  Bigelow  to  fore- 
close a  mortgage.  From  a  decree  in  favor 
of  plaintiff,  defeudants  appeal.     Afilrmed. 

Robinson  &  Rowell,  for  appellants.  Elder 
&  Harger,  for  respondent. 

HOYT,  O.  J.  This  appeal  is  from  a  de- 
cree foreclosing  a  mortgage  made  by  the  ap- 
pellants to  the  respondent.  Three  errors  are 
assigned.  The  first  Is  founded  upou  the  find- 
ing by  the  court  that  the  mortgage  was  diu-: 
the  second,  upon  the  ruling  of  the  court  ii> 
refusing  to  allow  one  of  the  appellants  to 
testify  as  to  what  he  did  on  the  strength  of 
certaia  letters  received  from  the  husliand  of 
the  respondent;  and  the  third,  upon  the  ac- 
tion of  the  court  in  allowing  the  sum  of  $■'■(>) 
as  attorney's  fees. 

As  to  the  first,  it  Is  sufl9c!ent  to  say  that 
there  was  abundant  proof  to  show  that  the 
respondent  had,  under  the  terms  of  the 
mortgage,  elected  to  declare  the  whole  sum 
due  by  reason  of  the  nonpayment  of  Install- 
ments of  Interest;  and  the  letters  from  the 
husband  of  the  respondent,  relied  upon  by 
the  appellants  to  show  that  there  had  beou 
no  such  election,  were  entirely  InsuflSdent 
for  that  purpose. 

The  second  assignment  is  without  merit, 
for  the  reason  that  the  letters  referred  to 
were  not  such  as  to  show  any  change  in  the 
relation  of  appellants  to  the  principal  and 
Interest  provided  for  In  the  mortgage  arid 
note  thereby  secured. 

The  third  assignment  is  founded  upon  the 
alleged  fact  that  the  court  fixed  the  attor- 
ney's fees  without  any  proof  having  been  in- 
troduced which  would  authorize  such  action 
on  its  part;  but.  In  making  this  claim,  ap- 
pellants have  overlooked  the  fact  that  the 
mortgage  and  note  were  Introduced  in  evi- 
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dence,  and  that  therein  it  was  stipulated  by 
the  appellants  that,  in  case  of  foreclosure, 
$500  should  be  included  in  the  decree  for  at- 
torney's fees. 

We  find  no  error  in  the  record,  and  the 
judgment  will  be  affirmed. 

GORDON,  ANDERS,   SCOTT,  and  DUN- 
BAR, JJ.,  concqr. 


(13  Wash.  541) 

KNAPP  V.  KING  COUNTY. 
(Supreme  Court  of  Washington.    Not.  16,  1896.) 

T.1XATIOS— Decision  op  Boaud  of  EIquahzation 
.—Appeal. 
An  appeal  will  not  lie  to  the  superior  court 
from  a  decision  of  the  board  of  equalization  de- 
nying a  petition  for  the  reduction  of  an  assess- 
ment. 

Appeal  from  superior  court.  King  county; 
R.  Osborn.  Judge. 

Appeal  by  George  E.  Knapp  from  a  decision 
of  the  board  of  equalization  of  King  county. 
The  -sui)erior  court  haying  refused  to  dismiss 
the  appeal  on  motion  of  the  county,  and  bar- 
ing rendered  judgment,  the  county  appeals. 
Reversed. 

A.  W.  Hastie  and  W.  W.  Wilshure,  for  ap- 
pellant. 

PER  CURIAM.  From  an  order  of  the 
board  of  equalization  of  King  county  denyhig 
the  respondent's  petition  for  a  redaction  of 
his  assessment,  he  appealed  to  the  superior 
court  for  that  county;  and  the  appellant 
having  appeared  therein,  and  specially  ob- 
jected to  the  Jurisdiction  of  that  court  to 
entertain  said  appeal.  Its  objections  were  over- 
ruled, and  a  Judgment  was  entered,  from 
which  it  has  appealed. 

An  appeal  does  not  lie  from  a  board  of 
equaliisation  to  the  superior  court.  Olympla 
Waternorks  v.  Board  of  Equalization  of 
Thurston  Co.  (Wash.)  44  Pac.  207;  Buchanan 
V.  Adams  Co.  (decided  Nov.  »,  1896)  46  Pac. 
643.  The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
perior court  to  dismiss  the  proceeding. 


(15  Wash.  E34) 

STATE  V.  MILES. 

(Supreme  Court  of  Washington.    Nov.  16,  1806.) 

Tkial  —  Keqi;e8t  fob  Writtex  Instbcctioss  — 
Impeachmext  or  Witness. 

1.  Under  2  Hill's  Code,  §  354,  providing  that 
the  court  must  charge  the  jury  in  writing  when 
so  requested,  it  is  rerersible  error  for  the  court 
to  charge  the  Jury  partly  in  writing  and  partly 
orally,  wlien  a  written  charge  has  been  requested. 

2.  It  was  not  a  compliance  with  the  statute 
that  a  stenograpiier  was  present  and  took  down 
the  charge  as  given. 

3.  Testimony  having  been  introduced  tend- 
ing to  show  that  the  reputation  of  a  certain  wit- 
ness for  truth  and  veracity  was  bad,  the  wit- 
nesses were  aslced  if,  from  their  knowledge  of  his 
reputation,  they  would  believe  him  under  oath. 
Held,  that  the  opinion  thus  called  for  was  prop- 
erly excluded. 


Appeal  from  saperiw  court,  Spokane  county; 
Norman  Buck,  Judge. 

George  Miles  was  convicted  of  larceny,  and 
appeals.    Reversed.  . 

Plummer  &  Thayer,  for  appellant  J.  W. 
Felghan,  for  the  State. 

SCOTT,  J.  The  defendant  was  convicted  of 
larceny,  and  has  appealed.  One  of  the  errors 
complained  of  Is  the  failure  of  the  court  to 
Instruct  the  Jury  in  writing,  the  defendant 
having  requested  the  court  to  give  written  in- 
structions. The  charge  given  was  partly  writ- 
ten and  partly  oral,  and  for  this  reason  the 
case  mu.st  be  reversed,  and  remanded  for  a 
new  trial.  The  fact  that  a  stenographer  was 
present,  who  took  down  the  charge  as  given, 
was  not  a  sufficient  compliance  with  the  stat- 
ute. Another  error  complained  of  was  in  re- 
lation to  the  Impeachment  of  a  witness.  Te.s- 
tlinony  liad  been  Introduced  to  show  that  his 
reputation  for  truth  and  veracity  was  bad,  and 
the  witnesses  were  then  asked  whether,  frcm 
their  knowledge  of  bis  reputation,  they  would 
believe  him  under  oath,  and  the  court  sus- 
tained an  objection  to  the  question.  We  think 
the  weight  of  authority  is  now  against  per- 
mitting witnesses  to  testify  to  their  opinions 
In  this  respect,  and  the  objection  was  prop- 
erly sustained. 

HOYT,  C.  J.,  and  ANDERS,  GORDON,  and 
DUNBAR,  JJ.,  concur. 


(U  Wash.  619) 
OUDIN  V.  GROSSMAN  et  ui. 
(Supreme  Court  of  Washington.    Nov.  16.  1896.) 
BvidexoeopFkaud  — Hdsbakd  axd  Wifb — Com- 

MVXITT     LlABILlTT. 

1.  In  a  suit  to  recover  money  paid  defendants 
for  a  mine,  evidence  of  representations  made  by 
defendants  regarding  the  existence  and  character 
of  the  mine  in  controversy,  and  as  to  the  value 
of  the  ores  therein  contained,  to  others  than  plain- 
tiff or  to  the  people  of  the  vicinity  generally,  was 
admissible,  where  it  appeared  that  the  purpose 
of  defendants  was  to  sell  the  mine  to  any  one 
that  could  be  induced  to  purchase  it,  and  that  it 
was  all  one  continuous  scheme  or  transaction. 

2.  Where  the  pretended  title  of  a  mine,  which 
has  no  existence,  is  in  a  wife,  and  the  alleged  mine 
is  sold  through  fraudulent  representations,  the 
liability  to  the  purchaser  for  the  purchase  money 
is  a  community  liabiUty. 

Appeal  from  superior  court,  Spokane  county; 
John  McBrlde,  Judge. 

Action  by  C.  P.  Ondin  against  Charles  Cross- 
man  and  Mabel  Crossman,  his  wife,  to  recover 
money  paid  to  defendants  tor  the  purchase  of 
a  mine.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Wm.  T.  Stoll,  for  appellants.  Plummer  & 
Thayer,  for  respondent. 

SCOTT,  J.  The  plaintiff  brought  this  suit 
to  recover  a  sum  of  money  paid  to  the  defend- 
ants for  the  purchase  of  a  mine.  The  cause 
was  tried  without  a  jury,  and  the  findings  and 
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Judgment  were  in  favor  of  tbe  plainUff,  and 
the  defendants  have  appealed. 

The  first  error  complained  of  is  over  the  ad- 
mission of  certain  testimony,  and  It  is  con- 
tended that  some  of  the  necessary  findings  of 
the  court  are  totally  unsupported  except  by 
the  testimony  In  question.  This  testimony  re- 
lated to  representations  made  by  the  defend- 
ants, or  by  Charles  Crossman,  the  husband, 
regarding  the  existence  and  character  of  the 
mine  in  controversy,  and  as  to  the  value  of 
(he  ores  therein  contained.  It  is  urged  that 
the  same  is  inadmissible,  on  the  ground  that 
the  representations  were  not  'specifically  made 
to  the  plalntltr,  but  were  made  to  other  par- 
ties, or  to  the  people  In  the  vicinity  generally. 
We  think  this  testimony  was  admissible.  It 
is  evident  that  the  purpose  of  the  defendants 
was  to  sell  the  mine  to  any  one  that  could  be 
induced  to  purchase  it,  and  that  it  was  all  one 
continuous  scheme  or  transaction,  and  the 
plaintiff  was  not  precluded  from  showing  such 
representations  made  in  furtherance  of  that 
purpose,  although  the  same  were  not  made  to 
him  personally. 

It  is  further  contended  that  the  findings  are 
not  sustained  by  the  evidence,  and  that,  if 
they  are,  they  do  not  support  the  judgment 
Without  entering  upon  a  discussion  in  detail 
of  the  points  urged  under  these  heads,  we 
think  it  sufBcient  to  say  that  there  was  evi- 
dence tending  to  show  that  the  mine  in  fact 
had  no  existence,  the  location  being  Invalid, 
and  that  the  ore  exhibited  as  a  sample  did  not 
come  from  the  mine  at  all,  and  there  was  evi- 
dence to  sustain  the  findings  which  the  court 
made,  and  the  facts  found  sustain  the  Judg- 
ment entered. 

It  is  next  contended  that  the  plaintiff  was 
not  entitled  to  a  Judgment  against  Mabel 
Crossman,  on  the  ground  that  it  was  not  'a 
community  liability.  But  the  alleged  title  to 
the  mine  was  in  her  name,  and  the  considera- 
tion paid  therefor  was  clearly  community 
property;  and  this  contention  Is  untenable. 
Affirmed. 

GORDON,  ANDERS,  and  DUNBAR,  JJ., 
concur. 


tl5  Wasb.  SIS) 

DAT  et  al.  v.  SINES  et  al. 

ALFORD  et  al.  t.  SAME. 
(Supreme  Comt  of  Washington.    Nov.  16,  1896.) 
ASSIONMBNT  roK  Beesgpit  OB  Ckeditoks — Dbliv- 
BRV — What  CoxsTixnTEs  Chattel  Moktoaoe — 

ACCEPTAXCB    BT    CKEDITOR— PRESUMPTION — NO- 
TICE or  AppBAt> 

1.  Where  an  assignment  for  the  benefit  of  cred- 
itors, after  being  executed,  was  handed  to  the 
assignee,  who  indorsed  his  acceptance  thereon, 
and  immediately  returned  it  to  the  assignor,  to  be 
filed  by  him  for  record,  there  wua  no  such  de- 
livery of  the  instrument  as  would  make  it  ef- 
fective as  against  a  chattel  mortgage  filed  for 
record  subs'Hiuent  to  the  acceptance  by  the  as- 
signor, but  prior  to  the  recording  of  the  assign- 
ment. 

2.  Ad  insolvent,  having  agreed  to  give  a  non- 
tesideut   creditor  securi^,   executed   a   chattel 


mortgage  in  his  favor,  and  caused  it  to  be  filed 
tor  record.  Hiid,  that  the  assent  of  the  creditor 
thereto  would  be  presumed,  constituting  the  le- 
cording  of  the  mortgage  a  sufficient  delivery. 

3.  An  appeal  will  not  he  dismissed  on  the 
ground  that  all  the  parties  to  the  action  were 
not  served  with  notice  where  it  appears  that  all 
necessary  parties  were  served. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

PeUtlon  by  Frank  D.  Day,  C.  G.  Alford  & 
Co.,  and  others,  mortgagees  of  H.  H.  Day. 
against  E.  B.  Sines,  assignee,  to  have  their 
claims  declared  to  be  preferred  claims.  The 
petition  was  opposed  by  Low,  Weinberg  & 
Co.  and  other  creditors.  From  a  Judgment  in 
favor  of  defendants,  the  petitioners  appeaL 
Reversed. 

Johnson  Nickeus,  for  appellants  Day  and 
others.  Marshall  K.  Snell,  for  appellants  Al- 
ford and  others.  Murray  &  Christian,  Hud- 
son &  Holt,  Easterday  &  Easterday,  DooUttle 
&  Fogg,  and  Sharpstein  &  Blattner,  for  re- 
spondents. 

HOYT,  C.  J.  A  motion  to  dismiss  the  ap- 
peal has  been  interposed  in  one  of  the  above- 
named  cases,  for  the  reason  that  all  parties 
who  had  appeared  therein  had  not  been  serv- 
ed with  notice.  But,  in  our  opinion,  the  rec- 
ord disclosed  facts  which  authorized  the  ap- 
pellants to  assume  that  those  served  rep- 
resented all  necessary  parties.  The  motion 
will  be  denied. 

On  December  28,  1895,  H.  H.  Day,  the  in- 
solvent herein,  executed  his  three  chattel 
mortgages,  one  to  F.  D.  Day,  one  to  Emma  L. 
Day,  and  one  to  C.  G.  Alford  &  Co.  These 
mortgages  wereall  left  with  Johnson  Nickeus. 
who  had  prepared  them  for  execution,  who, 
being  called  away  from  his  office,  requested 
his  brother  William  D.  Nickeus  to  have  them 
recorded  In  the  auditor's  office  on  said  tiSth 
day  of  December.  They  were  not  recorded  on 
that  day,  but  were,  on  the  Monday  foUowiug. 
the  30th  day  of  December,  filed  for  record  by 
William  D.  Nickeus,  who  caused  the  entry  to 
be  made  that  they  were  filed  at  the  request  of 
Johnson  Nickeus.  On  said  30th  day  of  De- 
cember, before  said  mortgages  were  recorded, 
the  mortgagor,  H.  H.  Day,  made  an  assign- 
ment for  the  benefit  of  his  creditors  to  one  J. 
W.  Cloes.  This  assignment,  after  having  been 
prepared  and  executed  by  said  Day,  was  by 
him  handed  to  the  assignee  therein  named, 
who  indorsed  thereon,  "I  hereby  accept  the 
trust  created  by  the  above  Instrument,  and 
agree  faithfully  to  i>erform  the  same,"  and 
signed  said  indorsement,  and  immediately  re- 
turned the  deed  of  assignment  to  the  assignor, 
who  took  it  to  the  auditor's  office,  and  caused 
it  to  be  recorded;  but  it  was  not  so  recorded 
until  after  the  recording  of  the  chattel  mort- 
gages hereinbefore  mentioned.  Thereafter,  in 
the  matter  of  the  assignment  of  said  H.  H. 
Day,  the  several  mortgagees  presented  then- 
claims  founded  upon  said  mortgages  and  the 
notes  secured  thereby,  and  asked  tbat  they 
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be  allowed  as  preferred  claims.  Objections  to 
Bucb  allowance  were  duly  made,  and  such 
proceedings  were  bad  in  the  matter  that  the 
superior  court  found  that  the  several  mort- 
gages were  executed  by  said  Day  for  the  pur- 
IMise  of  securing  bona  fide  claims  held  by  the 
mortgagees  against  him;  that  of  Frank  D. 
Day  and  that  of  O.  G.  Alford  &  Co.  being  for 
the  full  amount  of  the  mortgages,  and  that  of 
Emma  L.  Day  in  an  amount  a  little  less  than 
that  named  in  the  mortgage.  The  court  fur- 
ther found  that  these  mortgages  were  execut- 
ed in  good  faith,  and  without  any  contempla- 
tion on  the  part  of  the  mortgagor  to  take  the 
benefit  of  the  insolvent  act.  It,  however,  re- 
fused to  order  that  the  claims  founded  there- 
on should  be  given  any  preference  over  others 
by  reason  of  the  fact  that  they  were  secured 
by  these  mortgages,  for  the  reason  that,  in 
its  opinion,  the  mortgages  did  not  take  effect 
as  against  the  assignee  of  the  mortgagor,  be- 
cause they  were  not  recorded  until  after  the 
assignment  had  taken  effect;  and  the  said  sev- 
eral mortgages  were  held  to  be  void  and  of 
no  effect  as  against  said  assignee  or  his  suc- 
cessor, who  had  been  duly  elected  by  the  cred- 
itors of  the  insolvent.  From  this  order,  the 
claimants  F.  D.  Day  and  Emma  L.  Day  have 
joined  in  an  appeal  to  this  court,  and  the 
claimants  C.  G.  Alford  &  Co.  have  also  prose- 
cuted an  appeal  therefrom.  Both  appeals  in- 
volve the  same  questions,  and  will  be  consid- 
ered together. 

From  the  facts  above  recited,  the  superior 
court  was  of  the  opinion  that  the  deed  of  as- 
signment was  delivered  and  took  effect  at  the 
time  it  was  handed  to  the  assignee,  and  his 
acceptance  of  the  trust  indorsed  thereon,  and 
for  that  reason  held  that  it  was  superior  to 
the  mortgages,  which,  though  executed,  were 
not  at  that  time  on  record.  But,  in  our  opin- 
ion, what  was  done  at  the  time  did  not  con- 
stitute a  deUvery  ot  the  deed  of  assignment, 
so  as  to  give  it  effect.  It  is  not  necessary  for 
us  to  decide  as  to  whether  such  deeds  of  as- 
signment become  effective  and  irrevocable  be- 
fore they  have  been  recorded  in  the  proper  of- 
fice, when  delivered  to  and  retained  by  the 
assignee  therein  named,  for  the  reason  tliat 
the  facts  proven  did  not  show  that  the  as- 
signor had  so  parted  with  the  possession  of 
the  deed  in  question  as  to  divest  him  of  the 
right  to  control  it.  The  simple  fact  of  its  de- 
livery to  the  assignee  for  the  purpose  of  hav- 
ing bis  acceptance  of  the  trust  indorsed  there- 
on, taken  in  connection  with  the  fact  that  such 
indorsement  was  made  in  the  presence  of  the 
assignor,  who  at  once  thereafter  resumed  pos- 
session of  the  Instrument,  was  not  sufficient 
to  show  an  intention  on  his  part  to  divest  him- 
self of  the  right  to  retain  possession  of  the 
deed  to  dispose  of  as  he  saw  fit.  If,  after 
having  resumed  possession  of  the  deed,  he  had 
destroyed  it,  he  would  have  been  guilty  of  no 
wrongful  act. 

In  our  opinion,  the  deed  was  not  so  deliver- 
ed that  it  took  effect  until  It  was  presented  for 
record  in  the  auditor's  office;  and,  since  this 


was  not  done  until  after  the  chattel  mortgages 
had  aU  been  recorded,  the  property  of  the  in- 
solvent passed  to  the  assignee,  charged  with 
the  lien  of  these  mortgages  If  they  had  been 
properly  executed  and  delivered  at  the  time 
they  were  recorded.  That  they  were  execut- 
ed in  good  faith  and  for  a  valuable  considera- 
tion was  expressly  found  by  the  trial  court, 
and,  as  to  the  one  to  F.  D.  Day,  there  could 
be  no  question  as  to  its  delivery.  It  was  fully 
executed,  and  left  as  an  effective  instrument 
with  the  attorney  for  the  mortgagee.  As  to 
the  others,  the  person  with  whom  they  were 
left  with  instructions  to  have  them  recorded 
was  not  the  agent  or  attorney  of  the  mort- 
gagees; yet,  under  the  circumstances  disclos- 
ed  by  tlie  undisputed  evidence,  these  mort- 
gages, when  recorded,  were  so  delivered  that 
they  became  effective.  The  mortgagor  had 
been  requested  by  the  mortgagees  to  give 
them  security  upon  his  property,  and  he  had 
agreed  to  do  so  whenever  it  became  necessary 
to  protect  their  Interests.  This  being  so,  we 
think  that  the  execution  of  the  mortgages,  and 
the  placing  them  upon  record,  will  be  pre- 
sumed to  have  been  by  their  consent,  and,  if 
it  was,  they  were  sufficiently  delivered.  The 
order  appealed  from  will  be  reversed  so  far  as 
It  affects  the  rights  of  any  of  these  appellants, 
and  their  claims  against  the  insolvent  estate 
will,  to  the  extent  to  which  they  have  t>een 
found  to  be  bona  fide,  be  given  a  preference 
over  those  of  unsecured  creditors  in  the  settle- 
ment of  the  estate  of  the  insolvent;  and,  as 
a  part  of  such  claims,  the  costs  of  appellants 
will  be  included. 

ANDERS  and  GORDON.  JJ.,  concur.   DUN- 
BAR, J.,  dissents. 


(15  Wash.  M2) 
HALL  V.  ELGIN  DAIRY  CO.  et  al. 
(Supreme  Court  of  Washington.    Nov.  17,  1890.) 
Libel— EviDEXCB  o»  Goon  Charactbb— Jcstif:- 

CATION— OpEKINO  and    CLOSINO. 

1.  Defendants'  evidence,  to  sustain  their  plea 
of  justification,  of  specific  instances  of  misconduct 
by  plaintiff,  does  not  authorize  plaintiff  to  prove 
his  good  reputation. 

2.  The  defense  in  a  libel  suit  being  justification, 
defendant  is  entitled  to  open  and  close. 

3.  Defendants,  to  justify  their  publication  that 
plaintiff  had  admitted  appropriating  money  be- 
longing to  them,  need  not  prove  the  appropriation, 
but  only  the  admission. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Edward  P.  Hall  against  the  Elgin 
Dairy  Company  and  others,  judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

Thompson,  Edsen  &  Humphries,  Stratton, 
Lewis  &  Gllman,  Thomas  B.  Hardin,  and 
Pierre  P.  Ferry,  for  appellants.  Edward  Von 
Tobel  and  William  E.  Humpbrey,  for  respond- 
ent. 

SCOTT,  J.  The  plaintiff  brought  suit  for 
the  publication  of  an  alleged  liboL  The  do- 
fendants  pleaded  a  Justificatiou.    Judgment 
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being  rendered  for  the  plaintiff,  the  defendants 
have  appealed. 

The  defendants  Galloway  and  Romatn  were 
partners,  engaged  In  the  dairy  business  under 
the  name  and  style  of  the  Elgin  Dairy  Com- 
pany, and  Pratt  and  Berry  were  employes  of 
the  partnership.  The  plaintiff  was  also  an 
employ^  of  the  partnership,  engaged  in  'driv- 
ing one  of  the  milk  wagons  and  making  col- 
lections for  milk  delivered  to  the  company's 
cnstomers.  There  was  testimony  to  show  that 
the  plaintiff's  route,  which  had  previously 
been  a  paying  one,  became,  and  for  some  time 
continued  to  be,  a  losing  one.  The  company 
found  fault  with  the  plaintiff,  and  claimed  that 
something  must  be  wrong  with  his  conduct  of 
the  business,  which  the  plaintiff  denied, 
whereupon  he  was  taken  off  the  route  for  a 
period  of  30  days,  and  appellant  Pratt  was 
substituted  In  his  place.  For  this  period  the 
route  again  showed  a  profit.  Within  a  few 
days  thereafter  tlie  plaintiff  applied  to  the 
company  for  money.  His  salary  was  $50  a 
month,  and  there  was  then  to  his  credit  on  the 
books  something  over  $90.  One  of  the  firm 
told  him  that,  considering  the  loss  In  the  busi- 
ness as  conducted  by  him,  he  did  not  think 
anything  was  Justly  due  him,  and  that  he 
ought  to  give  the  partnership  a  receipt  in  full 
for  the  balance  claimed.  Some  considerable 
conversation  was  had  between  the  parties, 
whereupon  it  was  contended  by  the  defend- 
ants that  the  plaintiff  admitted  that  he  had 
appropriated  money  belonging  to  the  partner- 
ship, and  it  is  conceded  that  he  gave  a  receipt 
for  the  amount  due  him  as  shown  by  the 
books.  It  appears  that  the  plaintiff  did  no 
more  work  for  the  company,  but  engaged  in 
like  business  for  himself,  resuming  the  route 
he  had  been  upon  while  In  the  employ  of  the 
company,  and,  in  order  to  obtain  the  com- 
pany's customers,  represented  to  them  that  he 
had  been  unjustly  discharged,  whereupon  the 
company  issued  and  caused  to  be  distributed 
by  the  appellants  Pratt  and  Berry  the  follow- 
ing circular;  "Notice.  It  having  come  to  our 
knowledge  that  E.  P.  Hall,  formerly  the  driv- 
er of  one  of  our  milk  wagons,  is  endeavoring 
to  alienate  our  customers  by  repeating  a  story 
that  we  discharged  him  unjustly  and  without 
cause,  we  take  this  method  of  contradicting 
him,  and  stating  that  we  discharged  him  only 
upon  his  own  confession  of  having  wrongfully 
converted  to  his  own  use  considerable  sums  of 
money  collected  for  and  belonging  to  us.  We 
feel  compelled  to  make  this  statement  in  order 
to  protect  our  business  from  the  injury  he  Is 
doing  us  by  his  constant  repetition  of  a  'tale' 
which  he  knows  to  be  untrue.  Yours,  re- 
sijectf  ully,  Elgin  Dairy  Company,"— which  the 
plaintiff  contends  was  libelous. 

It  is  first  contended  that  the  court  erred  in 
allowing  the  plaintiff  to  prove  his  good  repu- 
tation. The  respondent  contends  that  this  evi- 
dence was  admissible  in  consequence  of  the 
defendants  having  given  in  evidence,  to  sus- 
tain their  plea  of  Juptiflcation,  specific  in- 
stances of  miisconduct  on  the  part  of  the  re- 


spondent. Many  cases  have  been  cited  bj 
counsel  upon  either  side,  but,  without  under- 
taking to  review  them,  it  seems  to  ns  the  bet- 
ter rule  is  that  such  testimony  is  inadmissible, 
and  that  Instances  of  specific  misconduct  do 
not  authorize  the  plaintiff  to  prove  his  gen- 
eral good  reputation. 

Another  error  complained  of  is  the  refusal  of 
the  court  to  allow  the  defendants  to  open  and 
close  the  case  to  the  Jury.  The  court  rightly 
assumed  that  the  burden  of  proof  was  upon  the 
defendants.  The  publication  of  the  circular  in 
question  had  l>een  admitted,  and  the  defense 
was  a  Justification  which  the  defendants  bad 
to  establish.  This  being  so,  we  are  of  the 
opinion  that  they  were  entitled  to  open  and 
close  the  case. 

A  number  of  other  errors  complained  of 
grow  out  of  the  view  taken  by  the  lower  court 
of  what  the  defendants  were  called  upon  to 
prove  to  establish  their  plea  of  Justification. 
The  case  was  evidently  tried  upon  the  theory 
that  it  was  not  sufficient  for  the  defendants  to 
prove  tha*-  the  plaintiff  had  in  fact  admitted 
that  he  had  misappropriated  money  belonging 
to  the  company,  but  that  they  mast  go  fur- 
ther, and  prove  that  he  had  actually  misap- 
propriated their  moneys.  We  are  of  the  opin- 
ion that  this  was  erroneous.  The  plaintiff  was 
charged  with  having  confessed  to  the  misap- 
propriation, and  this.  In  our  opinion,  was  ail 
the  defendants  were  called  upon  to  establish 
In  order  to  sustain  their  defense,  regardless  of 
whether  the  confession  imputed  that  the 
plaintiff  had  been  guilty  of  criminal  conduit 
in  the  premises.  The  charge  was  only  that  he 
had  confessed  the  misappropriation,  and  the 
defendants  should  not  have  been  called  upou 
to  prove  anything  further  to  sustain  their  Jut^- 
tlfication  than  the  fact  that  he  did  confes.s  it. 
and  the  burden  should  not  have  been  put  uiwu 
them  of  going  further  and  proving  that  wh,it 
the  plaintiff  confessed  was  true.  Ueverstil, 
and  remanded  for  a  new  trial. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 


(IS  Wasb.  EtS) 
STATE  V.  CAREY. 
(Supreme  Court  of  Washington.    Nov.  17,  ISJW.' 
Homicide — Indictment —  Instkcction  —  Jckc>r>. 

1.  A  juror  having  no  fixed  or  definite  o,->iuiou 
as  to  the  merits  of  the  case  is  competent,  notwith- 
standing a  vagne,  indefinite,  or  floating  impT«¥ 
sion,  based  on  a  newspaper  report  at  the  time  of 
commission  of  the  crime  with  which  defeu<laut 
is  charged. 

2.  An  indictment  cannot  be  complained  of  b«'- 
cause  alleging  commission  of  the  crime  by  stril:- 
ing  with  "a  heavy,  blnnt  mstrumout.  a  morv 
particular  description  of  wliieh  is  to  the  prose<m- 
mg  attorney  nnlinown,"  where  the  evidence  (i'M-i 
not  show  that  its  description  was  knowTi  by  him 
at  the  time. 

3.  An  instruction  on  the  theory  of  death  hav- 
ing been  caused  by  a  fall  is  unnecessary  wherv 
the  general  charge  tells  the  jury  that,  if  it  is  "piw 
sibie  to  account  for  the  death  *  •  •  on  any 
reasonable  hyiwithesis  other  than  that  of  thV 
guilt  of  the  defendant, '  they  should  do  so,  and, 


Digitized  by 


Google 


Wash.) 


STATE  V.  CAEEY. 


1051 


if  they  hare  any  "reasonable  doobt  upon  any  sin- 
gle fact  or  element  necessary  to  constitute  the 
offense,"  they  should  acquit. 

4.  The  language  m  an  instruction,  with  refer- 
ence to  the  credit  to  which  the  respective  witness- 
es are  entitled,  "and  in.  the  case  of  the  defendant 
you  hare  the  right  to  consider  the  great  interest 
he  has  in  the  result  of  your  verdict,"  cannot  be 
complained  of  as  a  comment  on  the  evidence. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge.  i 

William  Carey  appeals  from  a  conTictlon 
of  murder.     Affirmed. 

MelTln  G.  Winstock  and  John  B.  Wright, 
for  appellant  A.  W.  Hastie  and  W.  W.  Wll- 
shire,  for  the  State. 

GORDON,  J.  The  appellant  was  convict- 
ed in  the  superior  court  for  King  county  of 
the  crime  of  murder  in  the  first  degree,  and 
sentenced  to  death.  From  the  Judgment  of 
conviction,  and  an  order  denying  bis  motion 
for  a  new  trial,  he  has  appealed. 

1.  The  first  assignment  is  that  the  court 
on-ed  In  overruling  his  challenge  for  actual 
bias  interposed  to  Jurors  Van  Wort,  Roberts, 
and  Osbom.  As  to  Juror  Roberts,  it  is  sufll- 
cient  to  say  that  the  action  of  the  court  in 
overruling  the  challenge  was  without  preju- 
dice, even  If  erroneous,  inasmuch  as  It  ap- 
liears  from  the  record  that  he  was  subsequent- 
ly excluded  upon  the  peremptory  challenge 
of  the  prosecution.  From  a  consideration  of 
the  voir  dire  examination  of  Jurors  Van  Woit 
and  Osbom,  we  are  satisfied  that  they  were 

'  competent  and  impartial  Jurors.  Counsel  for 
the  defendant  cite  the  cases  of  State  v.  Mur- 
phy. 9  Wash.  204,  37  Pac.  420,  State  v.  Wil- 
<K)x,  11  Wash.  215;  39  Pac.  368,  and  State  v. 
Rutten,  13  Wasl).  203,  43  Pac.  30,  decided  by 
this  court;  but.  In  our  opinion,  the  record 
in  this  case  does  not  Justify  their  claim  that 
the  question  here  presented  is  within  the  rule 
nuuounced  in  any  of  these  cases.  The  rec- 
ord in  this  case  clearly  and  satisfactorily 
shows  that  no  fixed  or  definite  opinion  ex- 
isted in  the  minds  of  either  of  said  Jurors  rela- 
tive to  the  merits  of  the  case,  but  only  a 
y.ogue,  indefinite,  or  merely  floating  impres- 
sion, based  upon  a  newspaper  report  of  the 
case,  or  heard  at  about  the  time  of  the  com- 
mission of  the  supposed  crime.  The  ruling 
of  the  lower  court  may  well  be  sustained  with- 
out in  any  -wise  infringing  upon  anything 
that  is  laid  down  in  any  of  the  cases  above 
referred  to. 

2.  It  is  next  objected  that  there  was  a  vari- 
ance between  the  allegations  of  the  informa- 
tion and  the  proof,  in  this:  The  information 
charges  that  the  appellant  "purposely  and  of 
his  deliberate  and  premeditated  malice  liiUed 
one  Lucy  Williams,  by  then  and  there  pur- 
I>osely,  and  of  bis  deliberate  and  premeditat- 
ed malice,  striking  and  beating  the  said  Lucy 
Williams,  thereby  inflicting  In  and  upon  the 
said  Lucy  Williams  several  mortal  contusions, 
fractures,  and  wounds,  with  a  heavy,  blunt  in- 
strument, wiich  he,  the  said  William  Carey, 
then  and  there  had  and  held  in  his  hands; 


a  more  particular  description  of  which  said 
heavy  blunt  instrument  is  to  the  said  prose- 
cuting attorney  unlmown";  and  it  is  contend- 
ed that  the  record  shows  that  the  "heavy, 
blunt  instrument"  was  a  certain  broken  oar 
found  in  the  possession  of  the  appellant,  and 
which  oar  was  ottered  by  the  prosecution, 
and  received  in  evidence;  and  that  it  further 
appears  that  this  oar  was  ha  possession  of  the 
prosecution,  and  that  the  prosecuting  attor- 
ney had  full  knowledge  of  Its  existence,  at 
the  time  ot  filing  the  Information  in  question. 
Counsel  has  cited  numerous  cases  In  which 
it  has  been  held  that,  where  an  indictment 
charges  a  defendant  with  committing  an  of- 
fense against  the  person  or  property  of  a  per- 
son unknown,  and  It  appears  at  the  trial  that 
the  name  of  the  person  was  in  fact  known  to 
the  grand  Jury,  the  defendant  must  be  acquit- 
ted. Com.  V.  Blood,  4  Gray,  31;  State  v. 
Srtowe  (Mo.  Sup.)  33  S.  W.  T99;  Presley  v. 
State,  24  Tex.  App.  4W,  6  S.  W.  540;  Com. 
V.  Tbotnton,  14  Gray,  41.  The  reason  is 
found  in  the  rule  requiring  fullness  and  pre- 
cision in  charging  an  offense,  and  that  the 
identity  of  the  offense  charged  with  that  upon 
which  the  conviction  Is  sought  should  be  es- 
tablished upon  the  trial.  An  allegation  in  an 
indictment  or  information  that  the  name  of  a 
person  or  a  fact  necessary  to  be  alleged  is  un- 
known Is  pei'mlasible  only  from  necessity. 
But,  however  sound  may  be  the  rule  for 
which  counsel  contends,  we  do  not  think  that 
It  is  applicable  to  the  present  case.  It  1?  true 
that  it  is  charged  in  the  information  that  the 
homicide  was  committed  by  means  of  strik- 
ing and  beating  the  deceased  with  "a  heavy, 
blunt  instrument,  a  more  particular  descrip- 
tion of  which  in  to  the  prosecuting  attorney 
unknown";  but  it  is  was  not  established  by 
the  evidence  on  the  trial  what  that  instru- 
ment really  was,  or  that  its  description  was 
known  by  the  prosecuting  attorney  at  the  time 
of  filing  the  information  or  up  to  the  time  ot 
.the  trial.  There  was  evidence  from  which 
the  Jury  might  well  have  found  that  «he 
blows  or  wounds  causing  death  were  inflicted 
with  an  oar,  and  there  were  in  all  three  oars 
introduced  in  evidence,— one  by  the  state,  and 
two  by  the  defendant.  But  we  think  that  it 
cannot  with  certainty  be  told  from  the  record 
that  the  wounds  were  inflicted  with  either  cr 
all  of  them;  while,  upon  the  other  hand,  fi'om 
the  condition  and  appearance  of  the  deceaseU. 
and  the  expert  and  other  testimony,  there  was 
abundant  evidence  to  warrant  the  finding  that 
death  was  occasioned  by  means  of  wounds 
inflicted  "with  a  heavy,  blunt  instrument"  of 
an  unknown  description. 

3.  It  is  ui;ged  that  the  court  committed  error 
In  refusing  to  Instruct  the  Jury,  as  requested 
by  the  defendant,  upon  the  subject  of  the  cor- 
pus delicti.  Counsel  argues  that  there  was 
evidence  tending  to  show  that  death  was  oc- 
casioned by  a  severe  fall  which  the  deceased 
had  sustained  on  the  night  in  question,  and 
not  by  the  means  charged  in  the  information, 
and  that  It  was  the  defendant's  right  to  have 
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the  Jury  instmcted  apon  any  theory  of  the 
case  having  evidence  in  its  support  Conced- 
ing the  fact  and  the  law  to  be  as  contended 
for  by  coonsel,  we  thinli  that  no  error  was 
committed  in  refusing  the  particalar  instruc- 
tion requested,  because  the  subject-matter  was 
included  In  and  covered  by  the  general  charge, 
in  which  the  Jury  were  told  that,  if  it  yiras 
"possible  to  account  for  the  death  of  the  de- 
ceased upon  any  reasonable  hypotlieeis  other 
than  that  of  the  guilt  of  the  defendant,"  then 
it  became  their  dnty  to  so  account  for  it  and 
find  the  defendant  not  guilty;  also  that,  "if 
the  Jury  entertained  any  reasonable  doubt  up- 
on any  single  fact  or  element  necessary  to 
constitute  the  offense,"  it  was  their  duty  to 
acquit  him. 

4.  It  is  complained  that  the  court  comment- 
ed upon  th(  evidence  in  instructing  the  Jury 
with  reference  to  the  credit  to  which  the  re- 
spective witnesses  were  entitled.  The  par- 
ticular language  complained  of  is  in  these 
words:  "And  in  the  case  of  the  defendant 
you  have  the  right  to  consider  the  great  Inter- 
est he  has  in  the  result  of  your  verdict"  An 
instruction  in  the  language  here  complained 
of  was  expressly  upheld  by  this  court  In  State 
V.  Nordstrom,  7  Wash.  506,  35  Bac.  382,  and, 
I'or  the  reasons  there  given,  the  contention  of 
counsel  cannot  be  sustained. 

5.  It  Is  further  complained  that  the  Jury 
erred  In  finding  the  defendant  guilty. of  mur- 
der In  the  first  degree.  This  claim  proceeds 
upon  the  theory  that  the  defendant  was  In- 
toxicated at  the  time  when  the  offense  was 
committed.  If  committed  at  Ul  by  the  defend- 
ant. At  the  request  of  the  defendant,  the 
court  correctly  Instructed  the  Jury  as  to  hov 
Intoxication  should  be  regarded  by  them  ii 

•  ■eterminlng  the  degree  of  defendant's  gulli 
Uu  the  event  that  they  should  find  that  he 
was  Intoxicated).  It  was  for  the  Jury,  under 
such  instruction,  to  determine  the  fact,  and 
their  finding  Is  not  without  sufQclent  evidence 
to  support  It 

6.  It  is  also  urged  that  the  verdict  is  con- 
trary to  the  evidence.  We  think  this  claim 
cannot  possibly  be  maintained  without  disre- 
garding a  very  great  deal  of  uncontradicted 
and  competent  evidence  adduced  at  the  trial. 
The  record  shows  that  the  appellant  had,  for 
several  years  prior  to  the  time  of  the  homicide, 
which  occurred  (as  is  charged)  on  Christmas 
of  1805,  followed  the  occupation  of  a  fisher- 
man; that  for  some  months  prior  to  that  date 
the  defendant  had  been  living  with  the  de- 
ceased,—an  Indian  woman,— occupying  a 
shack  or  fioat  house,  built  upon  a  scow,  moor- 
ed at  a  point  on  the  shore  of  the  Duwamlsh 
river,  distant  about  two  miles  from  where  It 
empties  into  Puget  Sound.  On  the  after- 
noon or  evening  of  the  24th  day  of  December, 
1805,  the  defendant  and  deceased  left  their 
niace  of  abode,  and  went  in  a  rowboat  to  the 
home  of  William  Dobson  and  wife  (the  lat- 
ter being  a  sister  of  the  deceased),  who  lived 
In  a  shack  upon  the  shore  of  Elliott  Bay,  In 
front  of  the  city  of  Seattle,  distant  some  five 


or  six  miles  from  the  home  of  the  d^endant 
and  deceased,  already  referred  to.  They  re- 
mained at  Dobson's  until  about  8  o'clock. 
Christmas  night  during  which  time  consid- 
erable beer  and  some  whisky  was  drunk,  all 
hands  participating.  While  at  that  place,  as 
shown  by  the  evidence,  the  defendant  prompt- 
ed by  Jealous  motives,  rudely  assaulted  the 
deceased,  striking  her  in  the  face  and  body 
with  his  clenched  fist.  About  8  o'clock  Christ- 
mas night  the  defendant  and  deceased  got  in- 
to their  boat,  ostensibly  to  go  home.  Prior  to 
leaving,  the  defendant  stated  to  -John  D.  B'ra- 
zer  (one  of  the  state's  witnesses),  who  had 
been  one  of  the  company  at  the  home  of  Dob- 
son  on  that  day,  that  he  would  "do  her  up 
that  night"  referring  to  the  deceased.  Be- 
fo'Te  embarking,  the  defendant  rudely  and 
forcibly  lifted  the  deceased  from  the  ground, 
carried  her  to  the  side  of  boat,  and  roughly 
and  violently  threw  her  into  its  bottom.  Some- 
time after  11  o'dock  of  the  same  night  the 
defendant  visited  a  saloon  known  as  "The 
Exchange,"  situated  near  the  water  front  be- 
tween Dobson's  bouse  and  the  mouth  of  the 
Duwamlsh  river,  and  about  one  mile  from 
Dobson's  house.  He  remained  In  the  saloon 
only  a  short  time,  during  which  time  he  pro- 
cured a  dollar's  worth  of  whisky,  and,  there- 
after returning  to  his  boat,  was  seen  to  pro- 
ceed In  company  with  the  deceased  in  the  di- 
rection of  their  home.  Mr.  John  O'Leary  and 
J.  W.  Earey  testified  that  about  midnight  of 
the  same  night  they  saw  out  on  the  bay,  at  a 
considerable  distance  from  the  shore,  but 
within  bearing,  a  rowboat  occupied  by  two 
people,  going  in  the  dbrection  of  Duwamlsh 
river.  One  of  the  occupants  of  the  boat  waa 
striking  the  other  occupant,  who  was  seated 
at  or  near  the  stem,  with  something  which  he 
held  in  his  hands;  that  they  distinctly  heard 
the  sound  of  the  blows,  and  the  screams  and 
groans  of  the  person  who  received  them;  that 
said  boat  proceeded  on  its  course  In  the  direc- 
tion of  the  mouth  of  the  Duwamlsh  river. 
About  2  o'clock  in  the  morning  of  Deceinl>er 
26th,  one  Joseph  Tulip,  who  resided  with  his 
wife  and  child  in  a  cabin  distant  about  50 
feet  from  the  fioat  house  of  defendant,  was 
aroused  by  the  defendant  who  came  to  Tu- 
lip's house,  stated  that  he  had  Just  returned 
from  Seattle,  and  asked  Tulip  If  he  had  seen 
anything  of  his  wife  (meaning  the  deceajsed), 
saying  that  she  ought  to  have  been  there  be- 
fore him;  that  she  had  left  him  at  Seattle  at 
about  11  o'clock,  and  was  to  come  home  by 
way  of  South  Seattle  on  a  street  ear.  He  ob- 
tained i>ermis8lou  to  spend  the  remainder  of 
the  night  at  Tulip's.  He  also  stayed  there  the 
next  night  About  noon  of  the  27th  he  in- 
formed Tulip  that  the  woman  was  dead,  and 
requested  help  to  bury  her.  Tulip,  suspecting 
foul  play,  declined  to  assist  and  that  night, 
while  defendant  was  asleep.  Tulip  informed 
the  officers,  who  proceeded  to  the  house,  and. 
arrested  the  defendant.  Upon  being  arrest- 
ed, the  defendant  cursed  Tulip,  and  display- 
ed much  anger  towards  him.    On  the  way  to 
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the  Jail  the  defendant  remarked,  in  substance, 
two  or  three  times,  that  he  regretted  that  he 
had  not  killed  Tulip  Instead  of  "the  woman"; 
also  that  he  wished  he  was  going  to  be  hung 

"for  killing  that  s of  a  b [referring  to 

Tulip],  instead  of  for  killing  the  woman,"  and 
similar  expressions.  On  the  morning  after  ar- 
riving at  the  jail,  the  defendant  disclosed,  for 
the  first  time,  the 'whereabouts  of  the  body, 
which  was  found  in  about  eight  feet  of  water, 
a  rope  attaching  It  to  the  end  of  defendant's 
float.  The  body  was  held  under  water  by  be- 
ing fastened  to  a  sadi  containing  lead.  The 
autopsy  disclosed  <he  fact  that  life  was  ei- 
tlnct  before  the  body  was  placed  In  the  wa- 
ter, and  that  death  resulted  from  concussion 
of  the  brain,  produced  by  blows  upon  the 
head  from  some  blunt  Instrument.  There  were 
bruises' and  contusions  upon  the  head,  arms, 
and  hands.  Such,  in  brief,  was  the  case  made 
by  the  evidence  introduced  on  the  part  of  the 
state,  and,  although  the  defendant  became  a 
witness  in  his  own  behalf,  and  expressly  as- 
serted his  Innocence,  the  Jury  found  him  guUty 
of  murder  in  the  first  degree.  There  was,  we 
think,  "a  maturity  of  proof"  to  sustain  the 
verdict,  and  we  have  been  unable  to  discover 
any  reason  why  It  should  be  set  aside,  and  a 
new  trial  awarded.  The  Judgment  of  con- 
viction is  aflSrmed,  and  the  cause  remanded 
to  the  lower  court,  with  directions  to  proceed 
to  appoint  a  day  for  the  carrying  of  its  sen- 
tence into  effect  according  to  law. 

HOYT,   C.  J.,   and   ANDERS,   DUNBAR, 
and  SCOTT,  J.,  concur. 


(15  Wash.  57S) 

CITY  OP  SEATTUa  v.  PEARSON. 
(Supreme  Court  of  Washington.    Nov.  18,  1896.) 

OllDINANCK— ReODLATION  OP  LlQUOB  SaI.ES— Cek- 
TIORARI— ReTCKN— PlEAOINO    ORDtNANCB. 

1.  Under  Laws  1895,  c.  65,  §  4.  certiorari  will 
lie  to  the  superior  court  to  review  an  order  of  the 
mimiripal  court  of  Seattle  discharging  a  defend- 
ant from  a  prosecution  under  Ordinance  No.  41f)l, 
regulating  the  sate  of  intoxicating  liquors  within 
the  city. 

2.  A  city  ordinance  regulating  liquor  sales  need 
not  be  pleaded  or  set  out  in  the  return  to  a  writ 
of  certiorari  brought  to  review  an  order  of  the 
municipal  court  discharging  a  defendant  from  a 
prosecution  thereunder. 

3.  Ordinance  No.  4151  of  the  city  of  Seattle, 
regnlating  liquor  sales  within  the  city,  and  pro- 
viding that  a  conviction  under  the  ordinance 
shall,  of  Itself,  revoke  a  liquor  license,  does  not 
conflict  with  a  subsequent  ordinance  providing  a 
special  mode  for  the  revocation  of  licenses. 

4.  Though  that  portion  of  Ordinance  No.  4151 
of  the  city  of  Seattle  which  provides  that  the 
liquor  license  of  one  convicted  of  violating  the 
onlinance  shall  be,  ipso  facto,  revoked,  may  be 
void,  the  remaining  portion,  providing  for  a  fine 
and  imprisonment  for  its  violation,  may  be  sus- 
tained, since  the  remedy  is  distinct  from  the 
remedy   by  revocation. 

5.  Ordinance  No.  4151  of  the  city  of  Seattle, 
regulating  liquor  sales  within  the  city,  and  pro- 
viding for  a  fine  of  not  less  than  $25  for  its  vio- 
lation, does  not  conflict  with  the  general  misde- 
meanor law  (2  Hill's  Ann.  St.  [Pen.  Code]  |  301), 
which  fixes  no  minimum  punishment  for  mis- 
demeanon. 


Appeal  from  superior  court,  King  county; 
R.  Osborn,.  Judge. 

Complaint  was  made  In  the  municipal  court 
of  the  city  of  Seattle  against  Charles  PearsoD 
for  violating  an  ordinance.  From  an  order 
discharging  defendant,  the  city  brought  cer- 
tiorari to  the  superior  court  From  a  judg- 
ment in  the  latter  court  in  favor  of  the  city, 
defendant  appeals.    Affirmed. 

Melvln  G.  Winstock,  for  appellant.  John  K. 
Brown,  F.  B.  Tipton,  and  Z.  B.  Rawson,  for 
respondent. 

DUNBAR,  J.  The  defendant  (appellant  in 
this  case)  was  complained  against  in  the 
municipal  court  of  the  city  of  Seattle  for  the 
violation  of  Ordinance  No.  4151  of  the  said 
city  of  Seattle,  which  was  an  ordinance  pre- 
scribing the  limits  of  time  within  which  In- 
toriqatlng,  malt,  vinous,  mixed,  or  fermented 
liquors  might  be  sold,  and  saloons  and  drink- 
ing places  kept  open.  In  the  city  of  Seattle, 
and  providing  penalties  for  the  violation 
thereof.  Under  the  provisions  of  this  ordi- 
nance Its  violation  Is  punished  by  a  fine  of 
not  less  than  $25  nor  exceeding  $150,  or  by 
imprisonment  for  a  period  not  exceeding  30 
days,  or  by  both  such  fine  and  Imprisonment. 
And  there  is  also  a  provision  in  the  ordi- 
nance that  any  license  for  the  sale  of  any 
such  liquors,  granted  by  the  city  of  Seattle 
to  any  person  convicted  of  violating  any  of 
the  provisions  of  section  1  (which  section 
prescribes  the  time  of  closing),  shall  be  for- 
feited and  annulled  by  such  conviction,  with- 
out further  action  or  proceeding  of  the  city 
council,  or  any  other  officer  or  department  of 
the  city.  The  defendant  was  arrested,  and 
demurred  to  the  complaint  upon  statutory 
grounds,  particularly  contending  that  the  or- 
dinance under  which  he  was  complained 
against  was  invalid.  The  demurrer  was  sus- 
tained, and  the  defendant  discharged,  where- 
upon the  plaintifT,  the  city  of  Seattle,  peti- 
tioned for  a  writ  of  certiorari  to  the  supe- 
rior court  for  King  county,  state  of  Washing- 
ton. A  motion  to  quash  was  Introduced  and 
ovemiled.  Upon  the  argument  of  the  ques- 
tion upon  Its  merits  as  to  the  validity  of  the 
ordinance,  the  coart  held  the  ordinance  to  be 
valid  In  so  far  as  the  infliction  of  a  fine  and 
imprisonment  was  concerned,  but  invalid  as 
to  that  portion  which  provides  for  forfeiture 
of  the  license.  Judgment  was  ren'dered,  and 
an  appeal  taken  to  this  court. 

Respondent  complains,  and  with  some  rea- 
son, we  think,  that  the  assignments  of  error 
are  not  clearly  set  forth  in  appellant's  brief; 
but,  as  no  motion  was  made  to  strike  the 
brief  for  that  reason,  we  will  consider  It  upon 
Its  merits. 

The  flfst  contention  of  appellant  Is  that 
certiorari  does  not  lie  In  a  case  of  this  kind; 
that  the  ordinance,  being  quasi  civil  in  Its 
nature,  the  respondent,  the  city  of  Seattle, 
had  a  remedy  by  appeal.  We  think,  under 
the  best  authorities,  this  Is  not  a  quasi  civil 
action,  but  that  it  is  either  criminal  or  quasi 
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criminal.  This  view  is  snstalned  by  1  Dill. 
Mun.  Corp  (4th  -Ed.)  |  411,  although  there 
seems  to  be  some  conflict  in  the  authorities 
dted.  But,  under  the -proTislons  of  chapter 
^  liEws  1891,  and  of  section  4,  c.  65,  Laws 
1895,  and  under  the  authority  of  Woodbury 
V.  Hennlngsen,  11  Wash.  12,  39  Pac.  243,  we 
think  It  is  clear  that  the  writ  was  properly 
Issued  in  this  case. 

The  second  contention  of  appellant,  that 
the  ordinance  was  not  properly  pleaded,  is 
also  answered  by  1  Dill.  Muu.  Corp.  (4th  Ed.) 
{  413,  to  the  effect  that  It  is  not  necessary  to 
plead  the  ordinance.  We  think,  also,  that 
there  was  nothing  in  the  further  contention 
that  this  ordinance  was  in  conflict  with  the 
subsequent  ordinance.  The  subject-matter 
of  one  was  the  licensing  of  saloons,  and  that 
of  the  other  was  the  regulation  of  the  hours 
during  which  they  should  be  closed.  They 
had  no  necessary  relation  to  each  other.' 

The  most  strenuous  contention  of  the  ap- 
pellant is,  howerer,  that  the  lower  court  err- 
ed in  holding  that  portion  of  section  2  of  Or- 
dinance No.  4151  which  provides  a  forfeiture 
of  the  license  void,  while  it  sustained  that 
portion  which  provided  for  a  flne  and  impris- 
onment for  violating  said  ordinance.  We  are 
Inclined  to  think  that  that  portion  which  the 
<x>urt  held  to  be  void  can  be  eliminated  with- 
out in  any  way  destroying  the  efficacy  or 
utility  of  the  rest  of  the  ordinance.  In  State 
V.  Kantier,  33  Minn.  69,  21  N.  W.  850,  where 
a  charter  authorized  the  penalty  of  fine  and 
Imprisonment,  an  ordinance  imposing,  in  ad- 
dition thereto,  "costs  of  prosecution,"  was 
declared  void  as  to  such  addition,  but  valid 
as  to  the  remainder.  It  cannot  be  said  that 
the  provision  in  regard  to  the  revoking  of 
the  license  has  a  general  Influence  over  that 
portion  of  the  ordinance  which  fixes  the  pen- 
alty of  flne  and  imprisonment,  because  such 
penalty  could  be  imposed  and  enforced  as 
fully  without  the  additional  imposition  of  re- 
voking the  license  as  with  It.  The  fine  and 
Imprisonment  are  complete  penalties  within 
themselves,  and  are  In  no  wise  dependent  up- 
on the  subsequent  provision  of  the  ordinance 
with  relation  to  the  revocation  of  the  license; 
and.  If  this  be  true,  then  the  independent  pro- 
vision of  the  statute  can  be  maintained,  al- 
though the  other  part  is  held  void.  Munici- 
pality V.  Morgan,  1  La.  Ann.  Ill;  Ex  parte 
Mayor,  etc.,  of  Florence,  78  Ala.  419;  Rau  v. 
City  of  Little  Rock,  34  Ark.  303.  And  In  WiUc 
Mun.  Corp.  160,  the  rule  is  laid  down  that, 
"if  a  by-law  consist  of  several  distinct  and 
Independent  parts,  although  one  or  more  of 
them  may  be  void,  the  rest  are  equally  valid 
as  though  the  void  clauses  had  been  omit- 
ted." See,  also,  many  other  cases,  cited  by  1 
Dill.  Mun.  Corp.  §  421.  We  do  not  wish  to  be 
understood  as  deciding  now  that  any  portion 
-of  the  ordinance  Is  invalid,  for,  as  the  case 
Is  presented  to  as,  it  is  necessary  to  deter- 
mine only  the  validity  of  that  portion  In  re- 
^rd  to  the  penalty  of  flne  and  Imprison- 
ment. 


We  think  there  Is  no  merit  In  the  fnrther 
contention  that  the  ordinance  in  question  is 
in  conflict  with  the  general  misdemeanor  law 
of  the  state.1  Beach,  Pub.  Gon>.  U  89,  9a 
The  Judgment  wlU  be  affirmed. 

HOYT,  a  J.,  and  SCOTT,  A14DERS,  and 
GORDON,  JJ.,  concur. 


{IS  -Vash.  S2Z) 

PAYNE  V.  SPOKANE  ST.  RY.  CO. 

(Supreme  Court  of  Washington.    Nov.  16,  lti8&) 

Cakbiers  or  Passbsoers — Neolioexce — Deokbs 

OF  Cahe — Appeal. — Oenekal  Objectioss. 

1.  In  an  action  against  a  street-nulway  com- 
pany for  injuries  to  a  passenger,  due  to  aegU- 
gence,  the  jury  were  instructed:  "Ordinary  care 
is  such  care  as  persona  usually  engaged  in  the 
particular  line  of  business  in  question  ordina- 
rily exerdae  in  and  about  such  business.  If  de- 
fendant in  this  case  exercised  such  care  at  the 
time  of  the  accident,  it  had  discharged  its  full 
duty."  Eeld,  that  the  instruction  was  erro- 
neous. In  that  It  did  not  define  defendant's  datj 
to  exercise  the  highest  degree  of  skill  and  cars 
which  might  reasonably  oe  expected  of  pru- 
dent persons  engaged  in  that  business. 

2.  An  appeal  will  not  be  dismissed,  on  the 
ground  that  the  statement  of  facts  was  not  set- 
tled' in  conformity  with  law  and  the  appeal  not 
legally  taken,  where  no  specific  errors  are  point- 
ed out. 

Appeal  from  superior  court,  Spokane  coim- 
ty;   Norman  Buck,  Judge. 

Action  by  Charles  H.  Payne  against  the 
Spokane  Street-Rallway  Company.  From  • 
judgment  for  defendant,  the  plaintiff  ap- 
peals.   Reversed. 

Winston  &'  Winston,  for  appellant.  Thoii>> 
as  C.  Griffltts,  for  respondent 

SCOTT,  3.  The  plaintiff  was  a  passenger 
on  one  of  defendant's  cara,  and,  while  it 
was  rounding  a  curve,  was  thrown  from  it 
through  the  open  doorway,  and  Injured.  He 
brought  this  action  to  recover  damages,  al- 
leging that  the  defendant  was  guilty  of  neg- 
ligence in  running  its  car  at  a  high  and  dan- 
gerous rate  of  speed  around  the  curve.  The 
verdict  was  for  the  defendant,  and  the  plain- 
tiff has  appealed. 

The  respondent  moves  to  strike  the  state- 
ment of  facts,  on  the  ground  that  the  same 
has  not  been  settled  in  conformity  with  the 
law,  and  to  dismiss  the  appeal,  on  the  ground 
that  the  same  is  not  legally  taken;  but,  aa 
no  specific  error  has  been  called  to  our  at- 
tention, either  in  the  brief  or  by  reference 
to  the  transcript,  the  motion  will  be  denied. 

But  a  single  question  is  raised  upon  the  ap- 
peal, and  that  is  as  to  an  Instruction  slven 
by  the  court  to  the  Jury  that  "ordinary  care  Is 
such  care  as  persons  usually  engaged  In  tb« 
particular  line  of  business  in  question  ordinari- 
ly exercise  in  and  about  such  buslne5«.  If 
defendant  in  this  case  exercised  such  «»r« 

1  The  act  (2  Hill's  Ann.  St.  fPen.  Code)  $  301) 
provides  that  misdemeanors  shall  be  pnniahed  hr 
imprisonment  in  the  county  jail  for  not  more  tbao 
one  year,  or  by  fine  not  exceeding  $500^  «r  both. 
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at  the  time  of  the  accident,  it  had  discharged 
its  full  duty,  and  plaintiff  cannot  recover." 
It  is  contended  that  this  instruction  does  not 
lay  down  the  proper  rule  in  such  cases,  and 
we  think  this  contention  is  well  taken;  for 
the  question  was  not  whether  the  defendant 
had  exercised  such  care  as  was  usually  ex- 
ercised by  persons  in  that  particular  busi- 
ness, but  the  question  was  whether  it  had 
exercised  such  care  as  the  law  required,  and 
we  think  it  is  well  settled  that  a  common 
carrier  of  passengers  is  required  to  exercise 
the  highest  degree  of  skill  and  care  which 
may  reasonably  be  expected  of  intelligent 
and  prudent  persons  engaged  in  that  busi- 
ness, in  view  of  the  instrumentalities  em- 
ployed and  the  dangers  naturally  to  be  ap- 
prehended. The  respondent  contends  that 
the  appellant  should  not  be  allowed  to  urge 
this  question,  for  the  reason  that  he  has  not 
brought  up  all  of  the  instructions  of  the 
court,  and  therefore  that  we  should  pre- 
sume that  proper  instructions'  were  subse- 
quently given.  We  cannot  adopt  this  view 
of  the  practice.  If  the  error  complained  of 
could  have  been,  and  was,' subsequently  ob- 
viated by  the  court,  in  its  further  instruc- 
tions to  the  Jury,  the  burden  should  be  held 
to  be  upon  ttte  respondent  to  show  It,  and  it 
should  have  seen  to  it  that  such  instructions 
were  made  a  part  of  the  record  on  the  ap- 
peal.    Eeversed. 

HOYT,   C.   J.,   and    ANDERS,   GOEDON, 
and  DUNBAR,  JJ.,  concur. 


(15  "WaBh.  672) 

CITY  OF  BALLARD  v.  WEST  COAST  IMP. 
CO. 

(Supreme  Court  of  Washiugton.-    Nov.  18,  1896.) 

ASSESSHBXTS  FUR  IMPKOVEMENTS — ACTION  BT  CiTT 

— Limitations— P1.BADINQ. 

A  complaint,  filed  in  August,  1894,  by  a 
city  to  forc»close  street-assessment  liens,  stated 
that  plaintiff  was.  and  had  been  during  all  the 
times  thereafter  mentioned  in  the  complaint,  a 
municipal  corporation,  and  then  alleged  that  the 
assessments  became  delinquent  in  August,  18U1. 
It  was  admitted  on  the  trial  that  the  city  had 
been  incorporated  under  Act  Feb.  2,  18><8,  and 
had  been  thereafter  reincorporated  under  Act 
March  27,  1890,  both  of  which  acta  have  been 
declared  unconstitutional,  but  that  the  city  had 
again  been  reincorporated  under  Act  March  9, 
1898,  which  legalized  incorporations  under  Act 
March  27,  1890.  Held,  that  the  city  could  not  set 
up,  in  order  to  avoid  the  bar  of  the  two-years 
statute  of  limitations,  that  the  cause  of  action 
did  not  in  reality  accrue  until  the  passage  of  the 
validating  act  of  March  9,  1893. 

Appeal  frran  superior  court,  Khig  county; 
J.  W.  Langley,  Judge. 

Action  by  the  city  of  Ballard  against  the 
West  Coast  Improvement  Company  to  fore- 
close liens  for  street  assessments.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Elwood  Harshman  and  P.  V.  Davis,  for  ap- 
pellant.    Donwoith  &  Howe,  i<x  respondent 


GORDON,  J.  This  action  was  commaiced 
by  the  appellant  city  to  foreclose  two  street-as- 
sessment Uens  against  the  property  of  the  re- 
spondent Summons  was  served  on  the  9th  erf 
August,  1891.  The  ordinance  under  which  the 
first  assessment  w.ifi  laid  was  passed  and  ap- 
proved July  15,  1890,  and  the  complaint  char- 
ges that  the  Improvement  was  made  between 
August,  1890,  and  the  4th  of  June,  1S91.  The 
ordinance  imder  which  the  second  assessment 
was  laid  went  Into  effect  July  15,  1890,  and 
the  complaint  shows  the  improvement  to  have 
been  made  prior  to  the  2d  day  of  Jtme,  1891. 
The  answer  of  the  defendant  set  up  three  hide- 
pendent  defenses  to  each  cause  of  action,. one 
of  such  defenses  being  that  the  cause  of  action 
did  not  accrue  within  two  years  prior  to  the 
oommencement  of  the  action.  From  a  Judg- 
ment of  dismissal  "without  prejudice  to  what- 
ever rights  the  plahitlff  may  have  to  make  a 
reassessment  and  to  the  laws  relating  to  re- 
assessment," the  city  has  appealed. 

The  judgment  appealed  from  recites  that  "the 
plaintiff,  In  making  Its  opening  statement,  stat- 
ed by  its  counsel  that  the  assessment  alleged 
in  the  first  cause  of  action  In  the  complaint  be- 
came delinquent  on  August  19,  1891,  and  that 
the  assessment  stated  In  Its  second  cause  of  ac- 
tion alleged  In  the  complaint  became  delinquent 
on  August  10,  1891,  whereupon  It  was  agreed 
In  open  court,  by  the  counsel  for  the  respective 
parties,  that  the  question  whether  said  action 
was  barred  by  the  statute  of  limitations  should 
be  determined  by  the  court  fi-om  said  admis- 
sion, and  from  the  files  and  records  of  the 
cause,  and  that  no  evidence  should  be  intro- 
duced unless  the  court  should  adjudge  that  said 
action  was  brought  within  the  time  limited  by 
law;  and  thereupon  said  cause  was  argued  by 
counsel.  •  *  •  The  court  now  finds  that  this 
action  was  conunenced  more  than  two  years 
after  said  dates  of  delinquency,  and  more  than 
two  years  after  said  several  causes  of  action 
accrued,  if,  in  fact,  the  same  ever  did  accrue," 
— and  concludes  that  the  causes  of  action  were 
barred  by  the  statute.  The  appellant  does  not 
seriously  contend  that  tliis  ruling  was  Incorrect, 
If  it  be  ascertahied  that  the  city  was  legally 
Incorporated  at  the  time  when  the  assessments 
were  laid. 

The  first  affirmative  defense  set  out  in  the 
answer  Is  that  the  terrltiMy  comprised  withhi 
the  corporate  limits  of  the  appellant  city  was 
Incorporated  In  accordance  with  an  act  of  the 
legislature  of  the  territory  of  Washington,  ap- 
proved February  2,  1888;  that  thereafter,  in 
accordance  with  the  provisions  of  sections  4,  5, 
and  6  of  an  act  entitled  "An  act  providing  for 
the  organization,  classification  and  IncoriMta- 
tion  and  government  of  municipal  corporations 
and  declaring  an  emergency,"  approved  March 
27,  1890,  the  Inhabitants  took  steps  to  reincor- 
porate. The  former  of  these  acts  was  held 
unconstitutional  \a  Territory  v.  Stewart,  1 
Wash.  St.  98,  23  Pac.  405;  and  the  sections 
above  maiUoned  of  the  latter  act  were  likewise 
held  unconstitutional  by  this  court  In  Town  of 
Denver  v.  City  of  Spokane  Fails,  7  Wash.  220, 
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34  Pac.  926.  This  bcanch  of  the  answer  pro- 
ceeded upon  tbe  theory  that  the  assessments 
hi  question  were  illegal,  inasmuch  as  the  plain- 
tiff was  not  legally  incorporated.  The  reply 
"denies  each  and  every  allegation  [of  said  de- 
fense referred  to],  except  that  it  admits  that 
the  city  of  Ballard,  prior  to  the  year  1890,  was 
incoi-porated  under  and  by  virtue  of  and  in  ac- 
cordance with  the  provisions  of  an  act  of  the 
legislative  assembly  of  the  territory  of  Wash- 
ington, *  •  •  approved  February  2,  1888, 
and  tliat  thereafter,  in  the  year  1890,  the  said 
city  of  Ballard  was  incorporated  under  and  by 
virtue  of  •  *  •  an  act  *  «  •  approved 
Alarch  27,  1890."  The  contoatlon  of  appellant 
Is  tl>at  the  causes  of  action  set  out  in  the  com- 
plaint did  not  accme  until  the  taldng  effect  of 
the  act  of  the  legislature  of  the  state  of  Wash- 
ington, approved  March  9,  1893,  entitled  "An 
act  to  legalize  and  validate  the  iucori)oratlon  or 
reincorporation  of  towns  and  cities  incorporated 
or  reincorporated  imder  an  act  approved  March 
27,  1890,"  because  at  no.  time  prior  thereto  was 
the  appellant  legally  incoiiwrated.  B^or  tlie 
purposes  of  this  ease,  this  latter  question 
must  be  determined  upon  the  record  which  the 
parties  have  made.  We  think  the  contention 
of  appellant  carmot  be  sustained.  The  action 
was  not  brought  upon  that  tJi'sory.  The  first 
allegation  of  the  complaint  is  "that,  at  all 
times  hereinafter  mentioned,  plaintiff  was, 
and  is  now,  a  municipal  corporation,  duly  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Washington";  and  it 
was  not  permissible  for  it  to  abandon  that 
theory,  and  to  claim  a  recovery  upon  an  in- 
consistent one. 

The  recital  in  the  Judgment  already  referrea 
to  Is  that  it  was  admitted  in  open  court  that 
the  assessment  laid  In  the  first  cause  of  action 
became  delinquent  on  August  19,  1891,  and 
that  stated  in  its  second  cause  of  action  be- 
came delinquent  on  August  10,  1891,  and  the 
lower  court  was  clearly  right  in  holding  that 
the  action  was  barred  by  the  statute.  City  of 
Spokane  v.  Stevens,  12  Wash.  667,  42  Pac. 
12a    Affirmed. 

HOYT,  C.  J.,  and  ANDERS,  DUNBAR, 
and  SCOTT,  JJ.,  concur. 


(115  Cal.  23» 

VON  SCHMIDT  v.  VON  SCHMIDT.     (Sac. 

117.) 
(Supreme  Court  of  California.  '  Dec.  8,  1896.) 

PaHTNEKSHIP— COSTRACT— COXSTRLXTIOS. 

A  partnership  agreement  between  a  father 
and  son  for  the  jmrchnse  and  cultivation  and  im- 
provement of  land  for  which  the  father  paid  the 
purchase  price,  and  to  which  each  took  title  to 
a  moiety,  provided  that  the  father  was  to  be 
reimbursed  for  the  price:  that  the  son  was  to  su- 
perintend the  cultivation  and  improvement,  for 
the  expenses  of  which  the  father  was  to  advance 
the  money;  that  the  services  of  the  son  were  to 
be  set  off  against  the  money  advanced  by  the 
father.  Beld,  that  the  agreement  require*!  the 
proceeds  and  profits  of  the  lands  to  be  applied  to 
the  expenses   of   cultivation  and   improvement. 


and  the  father  to  advance  money  for  that  pnr- 
pose  only  if  the  profits  and  proceeds  proved  in- 
sufficient therefor. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  J.  R.  Webb,  Judge. 

Action  by  Edward  A.  Von  Schmidt  against 
Alfred  W.  Von  Schmidt.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.    Afiirmed. 

E.  D.  Edwards,  for  appellant.  Frank  H. 
Short,  for  respondent. 

PER  CURIAM.  This  action  is  for  an  ac- 
counting of  the  affairs  and  business  of  an  al- 
leged partnership.  The  court  found  tbat  upon 
the  accounting  defendant  was  indebted  to. 
plaintiff,  on  account  of  said  partnership,  in 
the  sum  of  $3,200,  and  also  interest  for  a  cer- 
tain period  upon  the  sum  of  $1,600,  making  in 
all  $4,616.  Defendant  appeals  from  the  judg- 
ment. There  is  also  in  the  transcript  a  notice 
of  an  appeal  from  an  order  denying  a  motlMi 
for  a  new  trial;  but  there  is  no  bill  of  excep- 
tions or  statement,  and  this  latter  appeal  has 
been  abandoned.  The  appeal  from  the  judg- 
ment rests  entirely  upon  the  judgment  roll, 
which  includes  findings  of  the  court  below, 
where  the  case  was  tried  without  a  jury.  Ap- 
pellant does  not  make  any  point  uimn  the 
pleadings,  but  he  contends  that  under  the 
findings  there  should  have  been  a  balance  de- 
creed to  him  of  something  over  $5,000  against 
plaintiff,  instead  of  a  balance  of  $4,616  in  fa- 
vor of  plaintiff.  The  judgment  is  so  clearly 
favorable  to  the  appellant  that  It  should  not 
be  reversed,  unless  for  some  material  error 
which  is  quite  clear  and  palpable.  The  court 
finds  that  in  1881  one  Alexey  W.  Von  Schmidt, 
the  father  of  appellant,  and  the  appellant  en- 
tered into  a  partnership  for  the  purchase,  Im- 
provement, development,  and  cultivation  of 
certain  described  land;  that  the  land  was 
purchased  by  tbe  said  father,  and  the  deed 
taken  in  tbe  name  of  the  son,  appellant  herein, 
who  afterwards  redeeded  one  undivided  half 
thereof  to  his  father;  that  the  father  was  to 
be  reimbursed  for  the  amount  expended  by 
him  in  the  said  purchase;  that  the  appellant 
was  to  superintend  and  assist  in  the  develop- 
ment and  improvement  of  said  property,  and 
that  the  father  should  advance  the  expenses 
therefor,  and  that  the  services  of  the  appel- 
lant should  be  a  set-off  against  the  money 
that  should  be  advanced  l^  the  father;  that 
the  father  trom  time  to  time  advanced,  over 
and  above  what  was  received  by  him  upon 
the  sale  of  some  of  the  property,  the  net  sum 
of  $63,938.33;  that  the  appellant  advanced 
the  sum  of  $93.50,  and  no  more;  that  the  ap- 
pellant devoted  his  time,  skill,  and  labor  per- 
sonally to  the  development,  etc.,  of  said  lands, 
and  planting  and  improving  the  same,  since 
about  tbe  27th  of  February,  1881;  and  that, 
with  the  exception  of  about  $2,400  diverted  by 
appellant  to  other  uses,  and  "a  reasonable 
amount  for  the  support  and  maintenance  of 
the  defendant  and  his  fandly  upon  said  prem- 
ises," the  appellant  has  devoted  tbe  proceeds 
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and  product  of  said  property  towards  the  ex- 
penses and  Improvement  thereof,  which  pro- 
ceeds   aggregate  the  sum  of  $20,838.    (The 
father    afterwards  assigned  the   interest  to 
plaintiff.)    Now,  the  whole  contention  of  ap- 
l)ellant  la  that,  as  be  used  this  latter  sum  of 
money,  which  was  derived  from  the  proceeds 
and  profits  of  the  property,  to  the  expenses  of 
its  improvement,  cultivation,  etc.,  he  should 
be  credited  with  one-half  of  that  amount,  and 
that  under  this  view  he  would  be  entitled  to 
a  judgment  of  about  $5,000  against  plaintiff, 
and  that  the  judgment  should  be  so  amended. 
The  court  does  not  find  what  the  amount  of 
the  support  and  maintenance  of  defendant  and 
his  family  was,  although,  as  this  complaint 
was  not  filed  until  February,  1895,  more  than 
13  years  after  the  appellant  commenced  liv- 
ing on  the  land.  It  is  quite  evident  that  such 
amount  would  greatly  exceed  the  claim  made 
by  appellant  here  as  to  half  of  said  proceeds 
of  the  land;  and,  as  there  Is  no  pretense  that 
under  the  agreement  the  appellant  was  en- 
titled to  any  support  for  himself  and  family, 
It  Is  clear  that,  If  the  court  had  found  the 
amount  of  said  expenses,  it  should  have  been 
added  to  the  charges  against  appellant.'   But 
as    the    amount  of  such  expenses  was  not 
foimd,  they  cannot  be  considered  on  this  ap- 
peal; and  the  only  question  Is  whether,  upon 
the  findings,  the  court  clearly  erred  In  not 
crediting  appellant  with  one-half  of  the  value 
of  the   products  and   proceeds   of   the  land 
which  were  used  in  its  improvement,  develop- 
ment, etc.    We  do  not  think  that  the  court  so 
erred.    The  findings   were,   no  doubt,   some- 
what carelessly  and  loosely  drawn;   but  we 
think  that,  under  a  fair  construction,  they 
mean  merely  that  the  father  was"  to  advance 
from  his  individual  resources  all  the  outside, 
Independent  capital  and  money  that  should  be 
necessary  to  the  development  and  cultivation 
of  the  land,  and  not  that  the  proceeds  of  the 
land  Itself  should  not  be  used  In  its  future  de- 
velopment and  cultivation.    Under  this  view 
the  Judgment  is  In  all  respects  sustained  by 
the  findings.    The  judgment  and  order  ap- 
pealed from  are  affirmed. 


(115  Cal.  1) 

SAN  JOAQUIN  LUMBER  CO.  v.  WBLTON 
et  al.    (Sac  104.) 

(Supreme  Court  of  California.     Dec.  7,  1896.) 

Supreme  Court— Costs— Jurisdiction. 

_  Code  Civ.  Proc.  5  1195,  requiring  the  su- 
perior court  in  actions  to  enforce  liens  to  allow, 
as  part  of  the  costs,  reasonable  attorney's  fees 
in  the  superior  and  supreme  courts,  traces  the 
allowance  of  attorney  s  fees  as  part  of  the 
costs  in  such  actions,  in  the  first  instance,  in  the 
superior  court,  so  as  to  prechido  the  supreme 
court,  on  appeal  from  judgments  in  such  actions, 
from  making  any  order  directing  the  superior 
court  as  to  allowance  of  attorney's  fees  incurred 
on  the  appeal  as  part  of  the  costs. 

Department  2.    Appeal  from  superior  court, 
Tulare  county;  Wheaton  A.  Gray,  Judge. 
v.46p.no.l3— 67 


Petition  by  San  Joaquin  Iiumber  Company 
in  action  by  it  against  S.  L.  Welton  and  oth- 
ers, a  judgment  in  their  favor  having  been  af- 
firmed on  appeal  (46  Pac.  735),  for  a  modifi- 
cation of  the  judgment  of  affirmance.  De- 
nied. 

Fred  H.  Hood,  for  appellants.  Davis  & 
Allen,  for  respondent 

PER  CURIAM.  A  decision  was  rendered 
In  this  cause  by  this  department  on  Novem- 
ber 7,  1896,  affirming  the  Judgment  of  the  su- 
perior court.  46  Pac.  735.  The  action  was 
for  the  enforcement  of  a  mechanic's  lien; 
and,  since  the  .decision,  the  respondent  has 
filed  here  a  petition  that  this  court  amend  its 
judgment  of  affirmance  by  directing  the  court 
below  to  add  to  the  amount  of  the  original 
judgment  an  attorney's  fee  for  defending  the 
cause  in  this  court  on  the  appeal,  under  sec- 
tion 1195  of  the  Code  of  Civil  Procedure.  But 
It  was  held  In  Lumber  Co.  v.  Neal,  94  Cal. 
192,  29  Pac.  622,  that  "section  1195  of  the 
Code  places  that  matter  In  the  hands  of  the 
superior  court,"  and  that  an  order  made  here 
upon  the  subject  would  not  be  binding  upon 
the  trial  court.  An  application  for  the  attor- 
ney's fee  must  therefore  be  made  to  the  su- 
perior court    The  petition  is  denied. 


(115  Cal.  203) 
In  re  JACK'S  ESTATE.     (Sac.  205.) 
(Supreme  Court  of  California.     Dec.  7,  1896.) 
OuAKuiAX's  Sale- When  Set  Aside- Evide.nce. 

1.  On  request  of  a  guardian  to  set  aside  a  sale 
by  hira  of  78.41  acres  of  land  for  $1,450,  unless 
a  higher  offer  be  made  by  the  purchaser,  the  lat- 
ter offered  to  increase  her  bid  $3  per  acre.  Wit- 
nesses estimated  it  to  be  worth  from  $20  to  $50 
per  acre.  Eeld,  that  the  court  did  not  err  in  set- 
ting aside  the  sale,  notwithstanding  the  addi- 
tional bid,  under  Code  Civ.  Proc.  §  1789,  provid- 
ing that  all  proceedings  for  the  sale  of  property 
by  guardians  must  be  the  same  as  those  for 
the  sale  of  property  of  decedents,  and  sections 
1517,  1552,  and  1554,  providing  that  sales  by  ex- 
ecutors shall  be  reported  to  the  court,  and  giving 
the  court  discretion  to  order  a  new  sale. 

2.  Where  real-estate  dealers  testified  to  the 
value  of  land,  it  was  not  error  to  permit  them 
to  be  cross-examined  as  to  the  ground  on  which 
they  based  their  estimates  as  to  such  value. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Proceeding  in  the  matter  of  the  estate  and 
guardianship  of  Edward  Roy  Jack,  a  minor, 
for  the  sale  of  real  estate.  In  which  there 
was  a  return  of  the  sale  to  the  court  From 
an  order  setting  aside  the  sale,  and  directing 
a  new  sale,  Margaret  McCormlck,  the  pur- 
chaser, appeals.    Affirmed. 

Jas.  A.  Louttit  and  Paul  C.  Morf,  for  appel- 
lant   Minor  &  Ashley,  for  respondent 

BELCHER,  C.  Edward  Roy  Jack,  a  minor, 
was  the  owner  of  a  tract  of  land  in  Sao 
Joaquin  county, ,  containing  78.41  acres,  and 
Ada  H.  Jack  was  the  guardian  of  his  person 
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and  estate.  On  December  6,  1895,  the  said 
guardian,  pursuant  to  due  and  legal  proceed- 
ings theretofore  bad  in  the  superior  court  of 
said  county,  offered  for  sale,  and  sold,  the 
«ald  tract  of  land  to  Margaret  McCormick 
for  the  sum  of  $1,450,  subject  to  confirmation 
by  the  court.  The  guardian  duly  made  to 
the  court  a  return  of  the  sale,  and  stated 
that  the  same  was  legally  made  and  fairly 
conducted,  but  that  the  sum  bid  was  dispro- 
portionate to  the  value  of  the  property  sold; 
wherefore  she  asked  that,  after  a  hearing  up- 
on the  return,  the  court  make  an  order  re- 
jecting said  sale,  unless  a  higher  offer  be 
made  at  the  time  of  such  hearing.  Notice  of 
the  hearing  was  duly  given  by  the  clerk  of 
the  court,  and  the  matter  came  on  regularly 
for  consideration  and  decision  by  the  court  on 
January  3,  1896.  At  that  time,  Mrs.  Mc- 
Cormick, being  present  in  court,  filed,  in 
writing,  an  offer  Increasing  her  bid  in  the 
sum  of  three  dollars  per  acre,  and  thereupon 
asked  that  the  said  sale  be  confirmed.  Wit- 
nesses were  called  and  examined  on  both 
sides  In  relation  to  the  value  of  the  property, 
and,  after  due  consideration,  the  court  found 
that  the  sum  originally  bid  and  the  increased 
bid  were  disproportionate  to  the  value  of  the 
property  sold,  and  that  it  would  be  for  the 
best  interests  of  the  minor  and  his  estate  to 
vacate  said  sale,  and  to  refuse  to  accept  said 
offer.  Thereupon  it  was  ordered  that  the 
sale  to  Mrs.  McCormick  be  vacated  and  .set 
aside,  and  that  her  offer  Increasing  her  bid 
in  the  sum  of  three  dollars  per  acre  be  de- 
clined, and  that  a  new  sale  of  said  premises 
be  made  by  said  guardian.  From  this  or- 
der, Mrs.  McCormick  has  appealed. 

The  Code  provides  that  all  the  proceedings 
for  the  sale  of  property  by  guardians  must 
be  the  same  as  those  prescribed  for  the  sale 
of  the  property  of  decedents  by  executors  or 
administrators.  Code  Civ.  Proc.  $  1789.  And, 
as  to  the  sale  of  property  by  executors  or  ad- 
ministrators, the  same  Code  contains  the  fol- 
lowing provisions: 

"Sec.  1517.  All  sales  must  be  under  oath 
reported  to  and  confirmed  by  the  court  before 
the  title  to  the  property  passes." 

"Sec.  1552.  The  executor  or  administrator, 
after  making  any  sale  of  real  estate,  must 
make  a  return  of  his  proceedings  to  the  court. 
•  •  •  Upon  the  hearing  the  court  must  ex- 
amine the  return  and  witnesses  in  relation  to 
the  same,  and  if  the  proceedings  were  unfair, 
or  the  sum  bid  disproportionate  to  the  value, 
and  If  It  appear  that  a  sum  exceeding  such 
bid  at  least  ten  per  cent,  exclusive  of  the  ex- 
penses of  a  new  sale,  may  be  obtained,  the 
court  may  vacate  the  sale  and  direct  another 
to  be  had,  of  which  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  pre- 
vious sale  had  taken  place;  if  an  offer  of  ten 
per  cent,  more  in  amount  tlian  that  named  in 
the  return  be  made  to  the  court  in  writing  by 
a  responsible  person,  it  is  in  the  discretion  of 
the  court  to  accept  such  offer  and  confirm  the 
sale  to  such  person,  or  to  order  a  new  sale." 


"Sec.  1554.  If  it  appears  to  the  court  that 
the  sale  was  legally  made  and  fairly  conduct- 
ed, and  that  the  sum  bid  was  not  dispropor- 
tionate 'to  the  value  of  the  property  sold,  and 
that  a  greater  sum,  as  above  specified,  cannot 
be  obtained,  or  if  the  increased  bid  mentioned 
in  section  fifteen  hundred  and  fifty-two  be 
made  and  accepted  by  the  court,  the  court 
must  make  an  order  confirming  the  sale,  and 
directing  conveyances  to  be  made." 

In  view  of  these  provisions  of  the  Code,  the 
question  is:  Did  the  court  err  In  determining 
that  Mrs.  Mccormick's  bid,  Including  her  in- 
creased bid,  was  disproportionate  to  the  value 
of  the  property,  and  In  refusing  to  confirm 
the  sale?  In  om:  opinion,  the  evidence  was 
sufficient  to  Justify  the  decision,  and  the  court 
properly  exercised  its  discretion  In  vacating 
and  setting  aside  the  said  sale,  and  ordering 
a  new  sale  to  be  made.  It  is  true  that  two 
witnesses,  M.  D.  E^ton  and  Fred  Arnold, 
called  on  behalf  of  Mrs.  McCormick,  testified, 
in  effect,  that  they  resided  in  Stockton,  San 
Joaquin  county,  and  had  been  engaged  in  the 
real-estate  business  for  a  number  of  year.s; 
that  they  knew  the  land  In  question,  and  its 
value,  and  considered  the  sum  of  $20  to  $21.- 
60  per  acre  a  fair  price  for  it  at  that  time. 
And,  on  cross-examination,  each  witness  tes- 
tified that  his  estimate  of  the  value  was  based 
upon  a  forced  sale,  and  that  there  was  no  de- 
mand for  such  property  then;  that.  If  he  own- 
ed the  property,  he  would  not  sell  It  for  any 
such  price.  And  the  witness  Eaton  further 
testified  that  a  portion  of  the  land  was  "Chin.-i 
land,"  which  rented  to  Chinamen  for  from 
eight  to  ten  dollars  per  acre,  and  that  -a  sim- 
ilar piece  of  land  in  that  neighborhood,  but 
better  shaped,  had  been  sold  within  a  year  for 
$30  per  acre.  On  the  other  hand,  J.  D.  Mo- 
Dougald  was  called  as  a  witness  on  behalf  of 
the  guardian,  and  testified  that  he  lived  in 
San  Joaquin  county,  and  had  known  tlie 
land  in  question  intimately  for  many  years; 
that  he  owned  adjoining  lands,  and  knew 
their  value.  He  was  then  asked,  "What  do 
you  consider  the  fair  marlcet  value  of  this  land 
per  acre?"  and  answered:  "It  is  from  forty 
to  fifty  dollars  per  acre,  even  in  these  times. 
I  based  my  estimate  upon  what  it  would 
bring  and  what  it  will  rent  for  or  produce." 

It  is  objected  for  appellant  that  the  testi- 
mony of  McDougald  was  Incredible,  and  not 
sufficient  to  raise  a  substantial  conflict  a.s 
against  that  given  by  Eaton  and  Arnold. 
This  objection,  cannot  be  sustained.  It  was 
for  the  court  below  to  determine  what  were 
the  facts,  and  its  conclusions  cannot  be  dis- 
turbed on  appeal. 

It  is  also  objected  for  appellant  that  the  court 
erred  In  permittingthe witnesses  Eaton  andAr- 
nold  to  be  cross-examined  as  to  the  ground 
upon  which  they  based  their  estimates  of  the 
value  of  the  land.  We  see  no  error  In  the 
rulings  complained  of.  The  question  to  be  de- 
termined was,  what  was  the  real  value  of  the 
land  sold?  And,  in  ascertaining  that  value,  it 
was  proper  for  the  court  to  be  informed  up 
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on  what  gronnda  the  estimates  of  yalue  were 
based.  Montgomery  v.  Sayre,  100  Cat  182,  34 
Pac.  646.  The  order  appealed  from  should 
he  affirmed. 

We  concur:    SBARLS,  O.;  HAYNBS,  C 

PBK  CUIIIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  from 
la  affirmed. 


<U5  Cal.  233) 

PEOPLE  T.  ROSS.    (Or.  139.) 

(Supreme  Court  of  Califomia.     Dec.  8,  1896.) 

Criminal  Law— Rbtikw  om  Appeal— Akoombnt 

01  CouNBBL— Examination  of  Witnbss— Cbbdi- 

BILITI — iNSTROr.TlONS— RbASONABLB    DoUBT. 

1.  An  assignment  that  the  evidence  does  not 
mstaln  the  verdict  in  a  criminal  case  will  not 
be  sustained,  unless  it  is  plain  that  the  verdict 
could  only  have  been  rendered  through  passion 
or  prejudice. 

2.  Error   in   sustaining   an   objection   by   the 

grosecuting  attorney  to  questions  put  to  a  witness 
I  cured  if  the  witness  thereafter  testifies  in  re- 
gard to  the  matter  without  objection. 

3.  Where  a  witness  for  the  state  testifies  on  the 
trial  differently  from  his  testimony  on  preliminary 
examination,  a  portion  of  such  testimony  may 
be  read  to  him,  and  he  may  be  reqoired  to  explain 
it 

4.  On  trial  for  robbery  committed  on  a  pros- 
titute, where  she  testified  for  the  state,  a  charge 
that  there  was  no  evidence  directly  assailing  her 
reputation  for  truth  is  not  objectionable,  as  ig- 
noring the  testimony  as  to  her  occupation,  and 
evidence  of  contradictory  statements,  made  out 
of  court,  where  there  was  a  farther  charge  that 
"the  common  experience  of  mankind  is  that 
there  is  rarely  found  nnited  in  the  character  of 
persons  as  degraded  as  she  is  any  regard  for 
truth.  It  does  not,  however,  follow  that,  because 
•he  is  the  degraded  woman  that  she  is  admitted 
to  be,  she  is  for  that  reason  alone  not  to  be  be- 
lieved, and  her  testimony  entirely  disregarded." 

5.  The  prosecuting  attorney  may  properly  re- 
mark that  defendant's  flight  might  be  conmdered 
in  determining  his  gnllt. 

6.  The  use  of  the  words  "wholly  satisfied," 
in  defining  reasonable  doubt,  is  not  ground  for 
reversal,  where  they  could  not  mislead  the  jury, 
when  taken  with  the  rest  of  the  charge. 

7.  A  charge  on  reasonable  doubt,  stating  that 
"the  doubt  must  be  supported  by  reason,  and 
not  by  mere  conjectnre  and  idle  supposition,  irre- 
apective  of  evidence,"  is  not  objectionable,  as  di- 
recting the  jury  to  disregard  their  own  jndgments, 
fonnded  npon  their  experience. 

Department  2.  Appeal  from  snperior  court, 
dty  and  county  of  San  Francisco;  William 
T.  Wallace,  Judge. 

Walter  Horace  Ross  was  conricted  of  rob- 
bery, and  appeals.    Afflrmed. 

Carroll  Cook,  for  appellant  Atty.  Gen. 
Fitzgerald,  for  the  State. 

TEMPLE,  J.  Having  been  conTlcted  of  the 
crime  of  robbery,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  25  years,  the  defend- 
ant appeals  from  the  judgment  and  from  an 
order  refusing  a  new  trial.  He  was  accused 
of  robbery,  committed  upon  the  person  of  one 
Grace  Walls,  In  a  house  of  prostitution  In  San 
STandsco. 

1.  The  first  point  made  la  that  the  evidence 
<loe8  not  sustain  the  verdict    It  is  not  claimed 


that  there  was  not  some  proof  of  eVery  esseii- 
tlal  fact,  but  the  contention  la  that  the  storf 
told  by  the  prosecuting  witness  is  grossly  Im- 
probable; that  she  made  contradictory  state- 
ments, both  In  her  testimony  and  out  of  court; 
and  that  she  was  contradicted  by  other  wit- 
nesses. There  la  some  plausibility  in  all  these 
claims,  but  they  are  matters  peculiarly  In  the 
province  of  the  Jury.  We  should  not  Inter- 
pose unless  the  matter  Is  so  plain  that  one  can 
see  that  the  verdict  could  only  have  been  ren- 
dered through  passion  or  prejudice.  This  is 
not  such  a  case. 

2,  If  there  was  error  in  sustaining  an  ob- 
jection made  by  the  prosecuting  attorney  to 
the  questions  asked  the  witness  Wynn,  that 
error  was  cured,  for  the  witness  was  recalled, 
and  without  objection  testified  fully  in  regard 
to  the  matter. 

8.  The  prosecution  read  to  its  own  witness 
a  portion  of  his  testimony,  given  at  the  pre- 
liminary examination,  in  which  be  testified  to 
a  dlfTerent  state  of  facts  to  that  stated  upon 
the  trlaL  This  was  objected  to,  and  the  court, 
somewhat  impatiently  perhaps,  overruled  the 
objection,  and  asked  the  witness  If  his  former 
testimony  refreshed  his  memory  as  to  the  fact,, 
and  whether  bis  former  statement  was  cor- 
rect I  see  no  objection  to  this  course.  It  Is 
not  the  case  of  refreshing  the  memory  of  a 
witness  at  all,  and  no  doubt  the  accidental 
use  of  the  word  "refresh"  by  the  judge  sug- 
gested the  point.  It  is  the  ordinary  case  in 
which  a  witness  has  disappointed  the  party 
calling  him,  and  Is  confronted  with  his  for- 
mer statements,  and  asked  to  explain  them. 

4.  Many  exceptions  are  taken  to  the  charge 
of  the  court: 

(1)  In  the  course  of  Its  charge  the  court  said: 
"There  has  been  no  evidence  brought  here 
that  I  have  heard  that  directly  assails  her 
reputation  or  character  as  being  a  truthful 
person."  It  Is  said  that  this  Ignores  the  testi- 
mony as  to  her  degrading  occupation,  and  the 
evidence  of  contradictory  statements  made  out 
of  court  This  criticism  is  hardly  fair.  It  Ig- 
nores the  qualifying  word  "directly,"  and  also 
the  balance  of  the  same  sentence  from  which 
the  quotation  was  made,  which  Is:  "The  com- 
mon experience  of  mankind  Is  that  there  is 
rarely  found  united  in  the  character  of  persons 
as  degraded  as  she  Is  any  regard  for  truth. 
It  does  not,  however,  follow  that  because  she 
Is  the  degraded  woman  that  she  is  admitted  to 
be,  she  Is  for  that  reason  alone  not  to  be  be- 
lieved, and  her  testimony  entirely  disregard- 
ed." Much  more  to  the  same  eifect  was  said 
by  the  Judge.  There  was  no  error  here  to  the 
prejudice  of  the  defendant 

(2)  Several  expressions  are  quoted  from  the 
charge  in  which  the  defendant  is  mentioned 
as  leading  a  dissolute  life.  In  the  Instructions 
these  sentiments  are  mentioned  as  admissions 
or  statements  made  by  counsel  for  the  defense 
In  his  address  to  the  Jury.  If  the  proposi- 
tions were  admitted  by  counsel,  and  the  case 
submitted  on  that  basis,  there  was  nothing 
wrong  about  it    I  have  no  doubt  such  was 
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the  case.  At  all  eTents  the  contrary  does  not 
appear.  The  evidence  would  fully  Justify  the 
jury  In  so  concluding,  but  would  not  authorize 
the  positive  statement  by  the  Judge.  I  do  not 
think  error  is  shown  here. 

(3)  I  fail  to  see  anything  erroneous  or 
which  could  prejudice  the  defendant  in  the 
remarks  in  regard  to  flight  as  a  circumstance 
from  which  the  jury  could  infer  guilt. 

(4)  In  the  definition  of  what  constitutes  a 
reasonable  doubt,  the  conrt  told  the  jury  that 
they  need  not  be  "wholly  satisfied."  I  do 
not  think  the  new  phrase  Inserted  in  the  stere- 
otyped definition  an  improvement,  but  In  the 
context  it  could  not  mislead. 

(5)  Nor  do  I  think  the  defendant  was  in- 
jured by  the  statement  that  "the  doubt  must 
be  supported  by  reason,  and  not  by  mere  con- 
jecture and  Idle  supposition,  irrespective  of 
evidence  In  the  case."  This  could  not  have 
been  understood  as  directing  them  to  disregard 
their  own  judgments,  founded  upon  their  ex- 
perience In  life,  but  quite  the  contrary. 

5.  The  two  points  founded  upon  the  assump- 
tion that  there  was  no  verdict  upon  the  issue 
as  to  prior  conviction  are  not  borne  out  by  the 
record  as  corrected  on  a  suggestion  of  a  dimi- 
nution. It  shows  that  the  prior  conviction  was 
admitted.  The  record  does  not  show  that  the 
clerk  read  to  the  jury  that  part  of  the  Infor- 
mation relating  to  the  former  conviction.  The 
minutes  merely  show  that  the  information 
was  read.  No  exception  was  taken  to  this  on 
the  arraignment,  and  we  must  presume  It  was 
properly  read.  The  judgment  and  order  are 
affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(116  Cal.  ai) 

PETERSON  V.  SHERIFF  OP   CITY   AND 

COUNTY  OP  SAN  FRANCISCO. 

(S.  i\  457.) 

(Supreme  Court  of  California.     Dec.  7,  189G.) 

Patent  Right  not  Subject  to  Execctios  —  As- 

8IONMENT— EQUITT   JuKISDIOTION. 

1.  A  patent  right  cannot  be  sold  under  a  com- 
mon execution,  since  it  is  neither  "personal  prop- 
erty capable  of  manual  delivery,"  within  Code 
Civ.  Proc.  $  542,  subd.  3,  providing  that  sucli 
property  may  be  attached  by  taking  it  into  cus- 
tody, nor  "debts  and  credits,  and  other  personal 
property  not  capable  of  manual  delivery,^'  which 
can  be  attached  by  leaving  notice  with  a  third 
person  owing  such  debts,  or  having  such  cred- 
its or  personal  property  in  his  possession. 

2.  The  provision  of  the  act  of  congress  that 
a  patent  right  may  be  transferred  by  assign- 
ment is  exclusive,  so  that  a  creditor  of  the  pat- 
entee can  have  such  right  subjected  to  the  satis- 
faction of  his  judgment  only  by  an  application 
to  a  court  of  equity  to  compel  the  patentee  to 
make  an  assignment. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Petltton  by  Lewis  Peterson  for  a  writ  of 
mandamus  to  compel  the  sherlCF  of  the  city 
and  county  of  San  Francisco. to  sell  a  pat- 


ent right  under  execution.  From  a  Judgment 
denying  the  writ,  plaintiff  appeals.  Affirm- 
ed. 

John  Ih  Boone,  for  appellant  Reddy, 
Campbell  &  Metson,  for  respondent. 

McFARLAND,  J.  The  appellant  filed  a  pe- 
tition in  the  superior  court  for  a  writ  of 
mandate.  He  averred  in  his  petition  (briefly) 
that  he  had  obtained  a  Judgment  in  a  Jus- 
tice's court  against  the  Eureka  Electric  Com- 
pany, a  corporation,  for  f 233.50;  that  he  bad 
taken  out  an  execution  upon  said  judgment, 
which  had  been  returned  nulla  bona;  that, 
upon  an  examination  of  the  secretary  of  said 
company,  he  discovered  that  it  was  the  own- 
er of  two  certain  United  States  letters  pat- 
ents, and  the  inventions  covered  thereby; 
that  thereupon  he  procured  an  alias  execu- 
tion, which  he  delivered  to  the  sheriff,  with 
instructions  "to  levy  upon,  advertise,  and  sell 
all  the  right,  title,  and  Interest  of  said  de- 
fendant, the  Eureka  Electric  Company,  in 
and  to  said  letters  patent,  and  the  inventions 
covered  and  protected  thereby";  and  that  the 
said  sheriff  refused  to  advertise  and  sell  said 
rights,  etc.,  of  said  company  to  said  patent 
rights.  Wherefore  he  prayed  for  a  writ  of 
mandamus  requiring  the  sheriff  "to  advMi:ise 
and  sell  all  the  right,  title,  and  interest"  of 
said  company  in  and  to  said  patent  rights. 
A  general  demurrer  to  the  petition  was  sus- 
tained by  the  superior  court,  and  Judgment 
was  entered  for  the  respondent.  Prom  this 
Judgment  the  petitioner  appealed. 

The  demurrer  was  properly  sustained. 
There  Is  no  method  by  which  the  sheriff 
could  levy  upon  said  property.  It  was  nei- 
ther "personal  property,  capable  of  manual 
delivery,"  which,  under  subdivision  3  of  sec- 
tion 542  of  the  Code  of  Civil  Procedure,  must 
be  attached  by  taking  It  into  custody;  nor 
does  it  come  under  the  category  of  "debts 
and  credits,  and  other  personal  property  not 
capable  of  manual  delivery,"  which  must  be 
attached  by  leaving  notice  with  a  third  per- 
son owing  such  debts,  or  having  such  cred- 
its or  personal  property  in  his  possession. 
A  patent  right  is  a  thing  created  entirely  by 
federal  legislation.  It  is  a  personal  favor  or 
monopoly,  granted  to  a  particular  person  by 
the  United  States  government.  It  could  not 
be  transferred  to  another  person  at  all.  If 
the  government  had  provided  no  method  of 
transferring  It;  but  the  government  has  pro- 
vided that  It  may  be  transferred  by  assign- 
ment, and  that  is  the  only  method  by  which 
It  can  be  transferred.  And  if  a  creditor  of 
the  patentee  can  have  the  patent  right  sub- 
jected to  the  satisfaction  of  his  judgment  at 
all.  It  can  be  done  only  by  a  court  of  equity, 
acting  In  personam,  and  compelling  the  pat- 
entee to  make  an  assignment.  It  cannot  be 
advertised  and  sold  under  a  common  execu- 
tion. As  before  said,  there  is  no  way  in 
which  it  can  be  levied  upon,  and  the  mere 
advertising  and  selling  of  It  upon  notice 
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would  convey  nothing  to  the  purchaser.  Car- 
ver V.  Peck,  131  Mass.  291,  and  cases  there 
cited;  Bank  v.  Robinson,  57  Oal.  520.  In 
Carver  v.  Peck,  supra,  the  court  says:  "The 
incorporeal  and  intangible  right  of  an  In- 
ventor or  an  author  in  a  patent  or  a  copy- 
right cannot  be  talcen  on  execution  at  law." 
In  Bank  v.  Robinson,  supra,  the  court  says: 
"But  a  patent  right  is  not  tangible  property. 
It  is  an  incorporeal  thing,  subsisting  In  grant 
from  the  government  of  the  United  States. 
Yet  It  is  subjected  to  some  of  the  legal  inci- 
dents of  ownership  of  tangible  property,  such 
as  succession  and  transfer.  But,  as  a  crea- 
tion of  legislation,  it  is  transferable  only  ac- 
cording to  the  provisions  of  the  statutes 
which  created  It;  and  the  only  question  is, 
has  a  court  of  equity  power  to  compel  its  as- 
signment and  sale  for  the  benefit  of  Judg- 
ment creditors?"  The  judgment  appealed 
.from  is  affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


(lU  Cal.  MI) 

PEOPLE   V.    WORTHINGTON.     (Cr.    181.) 

(Supreme  Court  of  California.     Dec.  8,  18Q6.) 

HoMicioB— Evidence— Instruotions  —  Bakmless 
Ekkok. 

1.  A  charge  stating  that  the  question  of  self- 
defcnee  is  not  in  the  case,  being  supported,  with- 
out contradiction,  by  the  record,  is  not  ground  for 
reversal,  the  case  being  one  where,  under  Pen. 
Code,  S  1105,  the  burden  of  proving  self-defense 
is  on  defendant. 

2.  Admission  of  evidence  as  to  deceased's  where- 
abouts for  some  time  before  he  was  icilied,  even 
if  immaterial,  is  harmless. 

3.  Evidence  that  witness  received  from  deceas- 
ed certain  papers  and  letters  after  he  wns  shot, 
and  before  he  died,  is  harmless,  though  they  are 
not  identified  or  connected  in  any  way  with  the 
case. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  X. 
Wallace,  Judge. 

Louisa  Worthington  appeals  from  a  convic- 
tion of  murder.     AtHrmed. 

Bumette  G.  Haskell  and  J.  J.  Guilfoyle,  for 
appellant  Atty.  Gen.  Fitzgerald,  for  the  Peo- 
ple. 

GAROUTTE,  3.  Thp  appellant  was  con- 
victed of  murder  in  the  second  degree,  and  now 
appeals  from  the  judgment  and  order  denying 
her  motion  for  a  new  trial. 

It  is  Insisted  that  the  trial  court  committed  er- 
ror In  giving  the  jury  the  foUovfing  tostructlon: 
"It  is,  however,  supposed  to  be  unnecessary  to 
elaborate  the  law  of  self-defense  for  the  purpose 
of  this  case,  inasmuch  as  it  is  understood  to  be 
conceded  that  the  deceased  was  not,  at  the  mo- 
ment be  was  shot,  endeavoring  to  do  any  in- 
jury to  the  acetised  woman,  or  to  any  other 
person,  but  was  standing  quietly  at  the  wharf 
when  she  took  his  life  by  shooting  him  with  a 
loaded  pistol."  It  is  unfortunate  that  the  state- 
ments of  the  judge  found  in  this  instruction  as 
to  the  facts  of  the  case  should  have  gone  to  the 


jury.  It  is  said  In  People  v..  Gordon,  88  Cal. 
426,  26  Pac.  504:  "That  judges  must  not  charge 
juries  with  respect  to  matters  of  fact  Is  a  con- 
stitutional prohibition,  which  lias  lxK>n  jealously 
guarded  and  rigidly  upheld  from  the  earliest 
judicial  history  of  the  state."  In  People  v. 
Phillips,  70  Cal.  68,  11  Pac  490,  the  trial  court 
detailed  to  the  jury  certain  facts  of  the  case 
as  having  been  proven,  and  this  court  there 
said:  "Of  course,  this  mode  of  charging  a  jury 
should  be  carefully  avoided;  but  it  has  been 
held  here  that  an  histruction  assuming  a  fact 
does  not  demand  a  reversal,  if  the  fact  Is  ad- 
mitted, or  there  is  no  shadow  of  conflict  of  evi- 
dence with  respect  to  It."  In  the  present  ease, 
if  there  was  any  bona  fide  clahn  that  the  kill- 
ing was  done  in  selfsiefense,  this  instruction  of 
the  judge  would  demand  a  new  trial  of  tlie 
case;  but  we  examine  the  record  in  vain  for  any 
such  claim  by  counsel,  and  look  in  vain  in  that 
reconi  for  a  word  of  evidence  tending  to  show 
that  the  kUlIng  was  done  in  self-defense.  The 
statement  of  defendant's  counsel  to  the  jury  in 
outlining  the  facts  wlilcb  were  to  constitute  his 
client's  defense  did  not  even  hint  at  self-de- 
fense. The  defendant  herself  testified:  "I  have 
no  recollection  of  having  fired  a  shot  at  him." 
Defendant's  counsel  rested  the  case  upon  tlie 
theory  that,  If  the  defendant  kHled  the  deceas- 
ed, she  was  Insane  at  the  time,  and  not  legally 
responsible  for  the  act.  That  she  did  kill  the 
deceased  must  be  taken  as  a  conceded  fact,  and 
upon  such  concession  appellant  Is  then  left  to 
justify  upon  tlie  sole  plea  of  nonaccountability. 
Of  course,  evidence  at  the  trial  offered  by  a 
defendant  may  take  a  wider  range  tlian  his 
opening  statement,  and  may  establish  defeuscn 
not  there  adverted  to.  Yet  here  such  is  not 
the  fact.  The  most  injurious  construction  to 
defendant  which  could  be  given  the  charge  is 
that,  in  effect,  the  jiuy  were  told  by  It  that  the 
question  of  self-defense  was  not  in  the  case. 
The  record  discloses  that  fact  without  contra- 
diction, and  as  matter  of  law;  and  there  is  noth- 
ing in  the  giving  of  this  instruction  to  demand 
a  new  trial.  There  are  maay  trials  upon 
charges  of  murder  where  self-defense  is  not  an 
element,  and  no  harm  could  possibly  result  to 
a  defendant  in  siich  a  case  tC  the  jury  were  so 
Instructed  by  the  judge. 

Section  1105  of  the  Penal  Code  provides: 
"Upon  the  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves  upon 
him,  unless  the  proof  on  the  part  of  the  prosecu- 
tion tends  to  show  that  the  crime  committed 
only  amounts  to  manslaughter,  or  tliat  the  de- 
fendant was  justifiable  or  excusable."  Under 
the  evidence  placed  before  the  jury  by  the  pros- 
ecution, this  was  essentially  a  casfe  covered  by 
the  foregotag  section  of  the  Penal  Code.  The 
homicide  by  the  defendant  was  proven.  No 
evidence  of  the  prosecution  tended  to  show  tJuit 
the  crime  committed  only  amounted  to  man- 
slaughter, or  that  it  was  justlflatile  or  excusa- 
ble. Under  the  evidence,  these  conditions  can- 
not be  gainsaid  for  a  moment;  and,  such  tielng 
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the  fact,  the  burden  of  proof  shifted  to  the  de- 
fendant, and,  if  self-defense  was  relied  upon 
by  her,  It  was  for  her  to  produce  the  evidence. 
This  she  did  not  even  attempt  to  do.  In  no 
possible  way  was  defendant's  case  prejudiced 
by  the  giving  of  this  histruction. .  There  is  noth- 
ing In  the  case  of  People  v.  Webster  (Cal.)  43 
Pac.  1114,  opposed  to  the  foregoing  views. 

There  was  no  material  error  committed  in  ad- 
mitting evidence  as  to  the  wherealwuts  of  the 
deceased,  Baddeley,  between  March  10th  and 
April  25th.  If  the  evidence  was  immaterial, 
the  error  committed  was  harmless.  But  the 
objection  would  seem-  to  ixjint  more  to  the 
weight  of  the  evidence  than  to  its  materiality. 

Neither  could  any  sound  objection  be  made 
to  the  evidence  of  Mahoney,  given  to  the  effect 
tliat  he  received  certain  papers  and  letters  from 
the  deceased  Immediately  after  he  was  shot. 
As  to  papers  and  letters  unidentified,  and  not 
connected  in  some  way  with  the  case,  no  possi- 
ble liarm  to  defendant  could  have  resulted  from 
the  admission  of  this  evidence;  and,  as  to  one 
letter  upon  which  evidence  was  offered  tend- 
ing to  show  that  It  had  been  written  by  defend- 
ant, the  evidence  was  clearly  admissible.  If 
the  letter  had  been  found  upon  the  body  of  the 
deceased  after  death,  that  fact  would  have  been 
admissible;  and  the  circumstance  that  it  was 
given  to  the  witness  by  deceased  immediately 
after  he  was  woundal,  and  shortly  prior  to  his 
death,  demands  the  application  of  no  different 
principle  of  law.  This  letter,  which  was  in- 
troduced in  evidence,  was  signed  "Louise,"  and 
addressed  "Dear  Harry."  The  defendant  ad- 
mitted after  the  killing,  upon  an  inspection  and 
reading  of  the  letter,  that  it  was  "hers."  The 
fact  that  the  defendant's  name  was  "Louisa," 
and  the  deceased's  name  "Ilarry,"  taken  In 
connection  with  the  admission,  furnished  a 
foundation  of  Identification  amply  sufHcIent  to 
Justify  its  admission  in  evidence  as  her  letter. 

The  court  committed  no  error  In  refusing  to 
give  the  various  instructions  asked  by  defend- 
ant's counsel. 

For  the  foregoing  reasons,  the- Judgment  and 
order  are  affirmed. 

We  concur:  VAN  FLEET,  J.;  HARRISON, 
J.;   McFARLAND,  J.;    HENSHAW,  J. 


(114  Cal.  593) 

BRADBURY  v.  DAVENPORT  et  al.     (L.  A. 

161.) 
(Supreme  Court  of  California.     Oct.  24,  1806.) 
MoRTOAOB— Absoluts  Deed— Equitt  of  Redemp- 
tion—Pleading. 

1.  A  conveyance  of  the  mortgaged  premises  by 
the  mortEHKor  to  the  mortgagee,  by  delivery  of 
deed  in  escrow,  to  be  delivered  in  case  of  the  non- 
psiyment  of  the  mortgiiKe  deed  within  a  certain 
time,  will  be  set  asiile  wliere  tlio  property  is  of 
double  the  value  of  the  indpbtp<lnps». 

2.  In  a  suit  to  have  an  absolute  deed  by  a  mort- 
gagor to  a  mortgagee,  in  consideration  of  the 
mortgage  debt,  decreed  a  mortgage,  a  complaint 
alleging  that  the  mortgngor's  "equity  of  redemp- 
tion." at  the  time  of  the  conTPjancp,  was  of  a 
certain  value,  though  not  technically  correct,  suf- 
ficiently alleges,  in  tlie  case  of  a  six.'fial  demurrer, 


that  the  interest  of  tlie  mortgagor  was  of  such 
value. 

3.  Id  a  suit  by  the  administrator  of  a  mortga- 
gor to  have  a  couveyance  of  the  mortgaged  prem- 
ises to  the  mortgagee,  in  consideration  of  the 
mortgage  debt,  decreed  a  mortgage,  a  tender  of 
the  amount  of  the  mortgage  debt  is  not  neces- 
sfciy,  where  the  estate  is  emlmrrassed,  and  unable 
to  raise  the  money,  except  by  a  sale  of  the  mort- 
gagor's interest. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty. 

Action  by  William  N.  Bradbury,  adminis- 
trator, against  Joseph  N.  Davenport  and  oth- 
ers. From  a  Judgment  for  defendants  plaiu- 
tlfC  appeals.    Reversed. 

Wlthington  &  Carter,  for  appellant.  Haines 
&  Ward  and  D.  N.  Hanmack,  for  respondents. 

HAYNES,  C.  This  appeal  Is  from  a  Judg- 
ment rendered  against  the  plaintiff  uiwn  de- 
murrer to  the  complaint.  The  complaint,  after 
alleging  the  appointment  of  the  plaintiff  as  ad- 
ministrator of  Daniel  Keniston,  deceased,  and 
describing  the  property  Involved  In  the  con- 
troversy herein,  alleged,  In  substance,  as  fol- 
lows: That  on  January  1, 1891,  Keniston  exe- 
cuted a  mortgage  to  the  defendant  Davenport 
upon  certain  of  the  real  estate  described  in  the 
complaint,  to  secure  the  sum  of  $4,<XK),  with 
Interest  at  lO'^  per  cent,  per  annum,  payable 
In  two  years  from  said  last-mentioned  date, 
which  mortgage  was  duly  recorded;  and  de- 
fendant Davenport  claimed  that  there  was 
due  thereon,  of  principal  and  interest,  to 
March  1,  181>3,  the  sum  of  $3,933.87.  The  re- 
mainder of  the  complaint  (except  paragraph  4, 
which  need  not  be  noticed)  Is  as  follows: 
"That  on  or  about  said  1st  day  of  March,  18S>5, 
the  said  Daniel  Keniston,  being  then  sick  in 
body,  and  embarrassed  financially,  and  being 
persuaded  thereto  by  the  representations  of 
said  defendant  Davenport,  was  induced  to 
sign,  and  did  sign,  a  certain  agreement  with 
said  Davenport,  and  to  execute  a  deed  to  lots 
4  and  5  of  the  premises  above  described  to 
said  J.  N.  Daveni)ort,  which  he  (the  said  Ken- 
iston) handed,  together  with  said  agreement, 
to  the  defendant  J.  H.  Anderson,  cashier  of 
the  Bank  of  Escondido;  that  by  the  terms  of 
said  agreement,  upon  the  payment  to  said 
cashier  of  a  sum  of  money,  not  expressed  In 
said  agreement,  before  July  1,  1S95,  the  said 
cashier  was  to  discharge  said  mortgage,  and 
return  the  note  secured  thereby  to  said  Kenis- 
ton; and  that  In  case  said  Keniston  should 
not  pay  said  sum  of  $3,983.87,  and  Interest  to 
July  1st,  before  said  July  1,  1895,  the  said 
cashier  should  deliver  said  deed  to  said  Dav- 
enport, and  the  note  to  said  Keniston,  and 
the  delivery  of  said  deed  should  be  In  full  can- 
cellation and  satisfaction  of  said  note.  (3) 
That  the  said  Daniel  Keniston,  from  the  time 
of  the  execution  of  said  agreement,  continued 
sick  and  unable  properly  to  attend  to  his  busi- 
ness, and  from  and  after  the  29th  day  of  June 
until  Uie  9th  day  of  July,  1895,  the  said  dale 
of  his  death,  was  unconscious;  and  that  sub- 
sequent to  the  death  of  said  Daniel  Keniston, 
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and  after  plaintiff  bad  applied  for  adminis- 
tration in  behalf  of  himself  and  the  heirs  of 
said  Kenlsttm,  he  notified  the  defendant  An- 
derson not  to  deliver  said  deed  to  said  Daven- 
port; but  that  he  (the  said  Anderson),  in  vio- 
lation of  the  trust  .reposed  in  him,  and  well 
knowing  that  sold  Keniston  was  dead,  and 
after  said  notice,  upon  the  demand  of  said 
Davenport,  .upon  the  24th  day  of  July,  1895, 
delivered  said  deed  to  said  Davenport,  and  the 
said  Davenport  caused  the  same  to  be  record- 
ed, and  claims  to  be  the  owner  of  said  prop- 
erty. That  no  demand  had  been  made  by  said 
Davenport  before  said  last  date  for  said  deed." 
(S)  "That  said  deed  constitutes  a  cloud  upon 
the  title  of  plaintiff,  and  his  right  to  subject 
said  property  to  admiuistration;  that  the  equi- 
ty in  said  property  is  of  great  value,  namely, 
the  sum  of  $4,000;  and  that  the  estate  of  said 
Daniel  Keniston  is  largely  Indebted;  and  that 
It  is  necessary  to  sell  the  interest  of  the  estate 
In  said  premises  in  order  to  pay  said  indebt- 
edness." The  prayer  of  the  complaint  Is  that 
said  deed  from  Daniel  Keniston  to  the  defend- 
ant Davenport  be  decreed  to  be  void  and  of  no 
effect;  or  that  the  same  is  a  mortgage  to  se- 
cure any  sum,  which  may  be  found  due  from 
said  Intestate  to  said  defendant  Davenport; 
and  that  said  property  be  further  decreed  to 
be  assets  of  the  estate,  and  subject  to  admin- 
istration. The  demurrer  to  the  complaint  is 
as  follows:  "That  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  this,  to  wit:  First  That  it  shows  on 
Its  face  that  this  defendant  is  the  owner  of 
lots  four  (4)  and  five  (5)  in  section  four  (4), 
township  twelve  (12)  south,  range  two  (2) 
west,  S.  B.  M.  Two.  That  the  complaint  con- 
tains no  offer  or  tender,  or  any  allegation 
of  offer  or  tender,  to  pay  tiie  ovei-due  mort- 
gage indebtedness  to  this  defendant  there- 
in alleged  to  be  subsisting."  This  demurrer 
was  sustained,  and,  the  plaintiff  declining  to 
amend  his  complaint,  judgment  was  rendered 
"that  the  complaint  herein  be,  and  the  same 
is  hereby,  dismissed  on  the  merits,"  and  for 
costs. 

Appellant  Insists  that  said  contract  or  agree- 
ment deposited  with  Anderson  with  the  deed 
is  void,  because  it  Is  an  agreement  for  forfei- 
ture of  the  property  subject  to  the  lien  in  case 
the  debtor  does  not  pay  before  July  1st;  and. 
In  support  of  this  proposition,  he  cites  section 
2889  of  the  Civil  Code,  which  Is  as  follows: 
"All  contracts  for  the  forfeiture  of  property 
subject  to  Uen  In  satisfaction  of  the  obligation 
secured  thereby,  and  all  contracts  In  restraint 
of  the  rfght  of  redemption  from  a  lien,  are 
void."  Aside  from  the  provision  of  said  sec- 
tion of  the  Civil  Code,  it  Is  well  setUed  that 
the  mortgagor  Is  not  allowed  to  renounce  be- 
forehand his  privilege  of  redemption;  that, 
while  generally  any  one  may  renounce  any 
privilege  or  surrender  any  right  he  had.  an  ex- 
ception Is  made  in  favor  of  debtors  who  have 
mortgaged  their  property,  for  the  reason  that 
their  necessities  often  drive  them  to  make  ruin- 
ous coo^'esslons;  that,  when  one  borrows  mon- 


ey upon  the  security  of  bis  property,  he  Is  not 
allowed  by  any  form  of  words  to  preclude 
himself  from  redeeming  (Jones,  Mortg.  §§  251, 
1045),  though  the  doctrine,  "once  a  mortgage, 
always  a  mortgage,"  does  not  apply  to  subse- 
quent contracts.  Watson  v.  Edwards,  105 
Gal.  70,  75,  38  Pac.  527,  528.  In  Peugh  v.  • 
Davis,  96  U.  S.  332,  it  was  held  that  an  equity 
of  redemption  Is  so  inseparably  connected  with 
a  mortgage  that  it  cannot  be  waived  or  aban- 
doned by  any  stipulation  of  the  parties  made 
at  the  time,  even  if  embodied  In  the  mortgage, 
though  a  subsequent  release  of  the  equity  of 
redemption  may  undoubtedly  be  made  to  the 
mortgagee.  As  to  such  release,  the  court,  by 
Field,  J.,  said:  "It  must  appear  by  a  writing 
Importing  in  terms  a  transfer  of  the  mort- 
gagor's interest,  or  such  facts  must  be  shown 
as  will  operate  to  estop  him  from  asserting 
any  Interest  In  the  premises.  The  release 
must  also  be  for  a  consideration  which  would 
be  deemed  reasonable  if  the  transaction  were 
between  other  parties  deaUng  In  similar  prop- 
erty in  its  vicinity.  Any  marked  undervalua- 
tion of  the  property  In  the  price  paid  will  viti- 
ate the  proceeding."  In  relation  to  such  sub- 
sequent agreement,  Jones,  In  his  valuable 
work  on  Mortgages  (section  251),  says:  "A 
subsequent  agreement  that  what  was  origi- 
nally a  mortgage  shall  be  regarded  as  an  ab- 
solute conveyance  is  open  to  the  same  objec- 
tion [that  is,  the  objection  to  such  agreement 
in  the  mortgage  Itself],  and  will  not  be  sus- 
tained unless  fairly  made,  and  no  undue  ad- 
vantage is  taken  by  the  creditor.  The  burden 
Is  therefore  upon  the  creditor  to  show  that 
the  right  of  redemption  was  given  up  delib- 
erately, and  for  an  adequate  consideration." 
In  support  of  this  proposition,  the  author 
cites,  among  many  other  cases,  Villa  v.  Rod- 
riguez, 12  Wall.  323,  from  which  we  quote 
the  following  passage:  "The  law  upon  the 
subject  of  the  right  to  redeem,  where  the  mort- 
gagor has  conveyed  to  the  mortgagee  the  equi- 
ty of  redemption,  is  well  settled.  It  is  char- 
acterized by  a  jealous  and  salutary  policy. 
Principles  almost  as  stem  are  applied  as  those 
which  govern  where  a  sale  by  a  cestui  que 
trust  to  his  trustee  is  drawn  In  question.  To 
give  validity  to  such  a  sale  by  a  mortgagor.  It 
must  be  shown  that  the  conduct  of  the  mort- 
gagee was,  In  all  things,  fair  and  frank,  and 
that  he  paid  for  the  property  what  it  was 
worth.  He  must  hold  out  no  delusive  hopes. 
He  mast  exercise  no  undue  Influence.  He 
must  take  no  advantage  of  the  fears  and  pov- 
erty of  the  other  party.  Any  Indirection  or 
obliquity  of  conduct  is  fatal  to  his  title.  Ev- 
ery doubt  win  beresolved  against  him.  Where 
confidential  relations  and  the  means  of  oppres- 
sion exist,  the  scrutiny  Is  severer  than  in  cas- 
es of  a  different  character.  The  form  of  the 
instrument  employed  is  immaterial.  That  the 
mortgagor  knowingly  surrendered,  and  never 
Intended  to  redeem,  is  of  no  consequence.  If 
there  is  vice  in  the  transaction,  the  law,  while 
it  win  secure  to  the  mortgagee  his  debt,  with 
interest,  will  compel  him  to  give  back  that 
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which  he- has  taken  with  nndean  hands.  Pub- 
lic policy,  sound  morals,  and  the  protection 
due  to  those  whose  property  is  thus  involved, 
require  that  such  should  be  the  law." 

Respondent  contends,  however,  that  this 
case  is  conclusively  settled  by  this  court  in 
McDonald  v.  Huff,  77  Oal.  279,  19  Pac.  499. 
But  that  case  is  clearly  distinguishable  from 
this.  In  that  case  an  unsecured  debt,  as  well 
as  a  debt,  secured  by  a  mortgage,  waa  to  be 
eatisfled  by  the  deed  deposited  in  escrow,  if 
such  debts  were  not  otherwise  paid  within  the 
time  limited  by  the  agreement,  so  that  a  price 
In  addition  to  the  amount  of  the  mortgage  lien 
was  paid  for  the  property,  and  there  is  no  in- 
dication, either  in  the  statement  of  facts  or 
in  the  opinion  of  the  court,  but  that  the  price 
thus  paid  was  the  full  value  of  the  property 
conveyed;  while  in  the  case  at  bar  the  plain- 
tiff, while  not  disputing  respondent's  right 
to  a  lien  as  security  for  the  imicunt  of  the 
mortgage  debt  and  interest,  alleges  that  the 
equity  Of  the  estate  in  said  premises  is  of 
the  value  of  $4,000.  In  the  absence  of  a  spe- 
cial demurrer,  we  must  bold  this  to  be  an  alle- 
gation that,  at  the  commencement  of  this  ac- 
tion, said  premises  were  worth  $4,000  more 
than  the  amount  secured  by  tne  mortgage, 
with  interest  to  that  date. 

Respondent  also  contends  that  the  deed  to 
him  took  effect  when  delivered,  as  of  the  date 
of  the  escrow,  and  that  the  agreement  was 
therefore  fully  executed  before  this  action  was 
begun.  But  that  does  not  conclude  the  plain- 
tiff. In  Russell  v.  Southard,  12  How.  139,  it 
was  held  that,  though  a  mortgagee  in  pos- 
session may  take  a  release  from  the  mortga- 
gor, the  transaction  is  to  be  carefully  scruti- 
nized, and,  if  any  unconscientious  advantage 
was  taken,  the  release  will  be  set  aside.  Con- 
ceding that  the  depositary  may,  upon  the  liap- 
pening  of  the  condition,  deliver  the  deed  held 
by  him  in  escrow,  notwithstanding  the  death 
of  one  of  the  parties  to  the  escrow  agreement, 
the  transaction  is  not  placed  beyond  the  con- 
trol of  a  court  of  equity  if  the  circumstances 
of  the  case  require  its  interposition.  It  is 
said,  however,  by  respondent,  that  the  term 
"equity,"  when  applied  to  mortgages  in  this 
state,  describes  nothing,  and  he  quotes  Pom. 
Eq.  Jur.  §  1188,  to  the  effect  that  It  is  an  en- 
tire misuse  of  language  to  apply  the  name 
"equity  of  redemption"  to  the  legal  estate  of 
the  mortgagor.  Sichler  v.  Look,  93  Cal.  600, 
29  Pac.  220,  is  also  cited,  where  it  is  said, 
in  substance,  that  the  clause  usually  inserted 
In  decrees  of  foreclosure,  "that  the  defendant 
be  forever  barred  and  foreclosed  of  and  from 
all  equity  of  redemption,"  etc.,  does  not  add 
to  the  effect  of  a  sale  under  the  decree  beyond 
what  it  would  have  had  if  the  provision  had 
been  omitted.  But  the  learned  Justice  who 
wrote  the  opinion  refers  to  the  matter  as  one 
of  common  practice,  and  says:  "Its  insertion 
is  due  to  the  conservatism  of  the  profession, 
which  hesitates  to  adopt  a  reform  in  procedure, 
and  prefers  to  adhere  to  the  forms  which  were 
used  nnder  a  different  system." 


If  the  allegation  contained  in  said  fifth  para- 
graph had  been  specially  demurred  to  upon 
the  ground  of  imcertainty  or  ambiguity,  such 
demurrer  should  have  been  sustained;  but 
we  think,  when  tested  by  a  general  demurrer, 
that  the  allegation  is  a  sufficient  statement 
that  the  interest  of  the  estate  m  the  property 
described  in  the  deed  is  of  the  value  of  $4,000 
over  and  above  the  indebtedness-  of  the  es- 
tate to  the  defendant.  It  is  alleged  that  the 
said  deed  constitutes  a  cloud  upon  the  title 
of  plaintiff  and  his  right  to  subject  said  prop- 
erty to  administration.  The  "equity,"  there- 
fore, must  refer  to  the  interest  which  the  es- 
tate would  have  had  in  the  land  subject  to 
the  mortgage;  and,  as  the  demurrer  concedes 
the  truth  of  this  allegation,  a  cause  of  action 
was  stated  entitling  the  plaintiff  to  relief  opon 
that  ground,  if  no  other. 

Respondent  contends,  however,  that  the  com- 
plaint is  fatally  defective,  because  it  contains 
no  offer  or  tender,  or  any  allegation  of  offer 
or  tender,  to  pay  the  overdue  mortgage  Indebt- 
edness. They  treat  this  as  an  action  to  quiet 
title,  or  as  an  action  to  redeem.  Strictly  speak- 
ing, it  Is  neither.  It  alleges  that  a  mortgage 
was  given;  that,  at  the  date  of  the  deed  and 
agreement,  a  subsisting  debt,  secured  by  the 
mortgage,  was  due,  impaid,  and  enforceable  un- 
der the  mortgage,  which  was  then,  and  stUl 
would  Imve  been,  a  valid  lien  upon  the  prem- 
ises; alleges  facts  which  show  the  invalidity  of 
the  deed;  and  prays  that  the  said  deed  be  can- 
celed, or  that  it  be  declared  a  mortgage  to  se- 
cure any  sum  that  may  be  found  due  from  the 
Intestate  to  defendant  Davenport  Plaintiff 
treats  the  lien  as  still  subsisting.  A  bill  in 
equity  to  redeem  from  a  subsisting  and  enforce- 
able mortgage  lien  would  not  lie,  as  the  lien 
could  be  discharged  by  payment;  but  the  de- 
fendant claims  to  have  an  absolute  title  to  the 
land,  and  that  the  mortgage,  wUch  formerly 
subsisted,  has  been  i)aid  and  discharged  by  the 
conveyance  of  March  1,  1895.  If  the  decree 
prayed  for  in  a  given  ease  would  leave  the  de- 
fendant without  remedy  for  the  recovery  of  the 
money  which  would  liave  been  secured  by  the 
mortgage  if  a  deed  had  not  been  sulisequently 
given,  it  is  clear  that  a  court  of  equity  would 
not  grant  it,  unless  the  plaintiff  had  tendered  or 
offered  to  pay  the  money  which  he  alleged  the 
deed  was  given  to  secure,  whether  the  debt 
was  barred  by  the  statute  of  limitations  or  not. 
But  the  decree  here  sought  can  have  no  each 
effect.  The  suit  is  brought,  not  to  deprive  the 
defendant  of  any  of  lils  just  rights,  but  to  de- 
termine the  vaUdity  of  the  transactlou.by  which 
the  defendant  claims  what  amounts  to  a  for- 
feiture of  the  mortgaged  property,  and  not  to 
deprive  him  of  a  remedy  wherely  he  may  col- 
lect his  debt  To  impose  upon  the  plaintiff  the 
condition  that  he  shall  first  tender  payment 
would  give  the  defendant  a  benefit  or  advan- 
tage of  great  value  from  what  Is,  upon  the  facta 
alleged,  a  transaction  from  which  he  should 
not  be  ^mltted  to  derive  any  benefit  oir  ad- 
vantage; that  is,  he  could  stand  upon  the  ap- 
parent title  conveyed  by  the  deed  without  foro- 
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closure,  for  all  time,  knowing  that  his  debtor 
cannot  quiet  his  title  against  him  without  pay- 
ment of  the  debt  and  interest,  though  bari-ed 
by  the  statute,  with  the  power  of  alienation  at 
any  thue  to  an  innocent  purchaser,— advantages 
which  he  did  not  and  could  not  have  had  iiuder 
the  mortgage. 

Nor  Is  it  true  that  the  debtor  who  has  given 
a  deed  alssolute  In  form,  as  security  for  the 
payment  of  his  debt,  must,  under  all  drcum- 
stauces,  tender  payment  before  he  can  litigate 
the  character  of  the  Instrument;  as,  for  exam- 
ple, where  the  debt  Is  not  due,  and  the  grantee 
asserts  an  absolute  title,  or  Is  attempting  to  sell 
and  convey  to  a  stranger.  A  court  of  equity 
will  not  tie  its  hands  by  an  unbending  rule, 
which  would  require  it  to  Impose  Inequitable 
terms,  or  do  any  injustice  in  a  given  case  fall- 
ing within  a  general  class,  though  having  pe- 
culiar or  distinguishing  features.  There  are 
sufficient  facts  appearing  in  the  complahit, 
though  not  clearly  stated,  to  show  that  the 
imposition  of  the  condition  of  plaintiSf's  right 
to  maintain  this  action,  namely,  that  he  must 
tender  payment  of  the  mortgage  debt  to  the 
defendant,  would  result  in  a  denial  of  justice. 
Keniston  died  July  9th,  plaintiff  was  appointed 
administrator  July  23d;  and  this  action  was 
commenced  July  30th,  the  deed  to  defendant 
Davenport  having  been  delivered  on  the  24th. 
It  is  alleged  that  the  estate  Is  largely  indebted, 
and  that  a  sale  of  the  Interest  of  the  estate  in 
the  premises  described  in  the  deed  Is  necessary 
In  order  to  pay  said  Indebtedness.  Under  such 
circumstances,  It  would  be  hiequitable  to  re- 
quire a  tender  of  the  amount  due  as  a  condition 
upon  the  performance  of  which  alone  the  ac- 
tion could  be  maintained;  and  a  compliance 
with  such  condition  would  appear,  from  the 
facts  stated,  to  be  Impossible.  Certainly,  the 
money  could  not  be  raised  upon  the  premises 
embraced  In  the  deed,  whatever  Its  value,  un- 
til it  should  be  determined  tliat  the  deed  was  It- 
self only  a  mortgage.  We  think  the  court  err- 
ed in  sustaining  tlie  demurrer,  and  that  the 
Jjidgment  should  be  reversed,  with  leave  to  the 
plaintiff  to  amend  his  complaint  if  so  advised. 

We  concur:   SEARLS,  C;   BELGBtER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregohkg  opinion,  the  Judgment  is  reversed, 
with  leave  to  the  plaintiff  to  amend  hla  com- 
plaint if  so  advised. 


(115  Cal.  Z14) 

McNEIL  V.  HANSEN.     (S.  P.  486.) 

(Supreme  Court  of  California.     Dec.  7,  1896.) 

Tbaksfer  bt  Insolvent  —  Action  bi  Assionkb. 

IN  Insolvenct— Rights  op  Ckeditors — 
Pbo  Rata  Distribution. 

A  suit  by  an  assifrnee  in  insolvency  to  set 
aside  conveyances  made  by  the  insolvent,  by 
deeds  absolute,  under  oral  agreements  with  the 
transferee  that  he  would  sell  all  the  insolvent's 
property,  and  distribute  the  proceeds  pro  rata 
among  the  creditors,  cannot  be  maintain^  where 
tbe  transferee  iiad  not  yet  disposed  of  pert  of  the 
real  estate  transferred,  and  all  sales  which  had 


been  made  were  for  a  fair  price,  and  it  docs  not 
appear  that  such  transferee  had  agreed  to  dis- 
tribute pro  rata  the  proceeds  of  each  sale  as  it 
was  made,  or  tliat  any  of  the  unpaid  creditors  bad 
complained  of  his  actions,  or  were  not  willing 
to  wait  until  the  rest  of  the  property  had  been 
sold. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  •  J.  M. 
Seawell,  Judge. 

Action  by  J.  W.  McNeil,  as  assignee  In  In- 
solvency of  C.  G;  White,  against  E.  H.  Han- 
sen, to  set  aside  conveyances  on  the  ground  < 
of   fraud.    From   a  Judgment   of    nonsuit, 
plaintiff  appeals.    Affirmed. 

John  J.  Coffey,  for  appellant.  Wm.  H,  Jor- 
dan, for  respondent.    - 

McFARLAND,  J.  After  plainUff  had  in- 
troduced his  evidence  and  rested,  the  court 
granted  a  nonsuit,  and  rendered  Judgment 
for  defendant.  Plaintiff  appeals  from  tbe 
Judgment,  ^d  from  an  order  denying  his 
motion  for  a  new  trial. 

We  see  no  reason  for  disturbing  the  Judg- 
ment. C.  G.  White  tiled  his  petition  in  in- 
solvency on  October  3,  1891,  and,  in  Decem- 
ber following,  appellant  was  appointed  his 
assignee.  This  action  was  commenced  In 
February',  1893,  to.caacel  and  set  aside  cer- 
tain sales  of  personal  property  and  certain 
conveyances  of  real  property  made  by  said 
White  to  respondent  on  February  17,  1891,-- 
nearly  eight  mouths  before  the  filing  of  the 
said  petition  In  Insolvency,  and  two  years 
before  the  commencement  of  this  action, — 
and  to  account  for  and  pay  to  appellant  all 
moneys  w^hicb  he  had  received  from  sales  of 
part  of  the  property  which  he'  had  received 
from  White,  which  moneys  he  bad  paid  to 
White's  creditors.  Respondent  contends  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  con- 
tention is,  no  doubt,  difficult  to  answer. 
There  are  uncertainties  and  IncouKistcncIes 
in  the  complaint  Tuere  is  no  showing  in  It 
that"  any  of  the  creditors  of  White  are  com- 
plaining of  the  transfers  and  conveyances 
by  him  to  respondent.  It  does  not  show 
with  certainty  what  part  of  the  described 
property  was  actually  transferred  to  respond- 
ent, and  what  was  retained  by  White,  and 
its  averments  as  to  the  consideration  of  tbe 
transfers  are  inconsistent.  Respondent  al.so 
contends  that,  under  section  oo  of  *the  in- 
solvent law,  an  action  like  the  one  at  b{ir 
cannot  be  maintained  by  an  assignee  unless 
the  alleged  transfer  was  made  within  one 
month  t>efore  the  filing  of  the  petition  in  in- 
solvency. We  mention  these  points  because 
they  are  raised  by  respondent,  and  are  Im- 
portant; but  we  do  not  deem  It  necesssary 
to  pass  upon  the  sufficiency  of  the  complaint. 
We  win  assume  that  the  complaint  states 
with  sufficient  certainty  that  on  February 
17,  1891,  White  was  actually  insolvent,  and 
that  Hansen  knew  it;  that  on  said  day  he, 
by  written  Instruments,  transferred  and  con- 
veyed to  respondent,  Hansen,  pertain  descrlb- 
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ed  personal  and  real  property,  which  Includ- 
ed all  his  property;  that  these  instruments 
were,  In  form,  absolute,  and  In  no  way  pur- 
ported to  be  assignments  for  the  benefit  of 
creditors;  that  they  were  made,  however, 
upon  the  consideration  and  with  an  oral  un- 
derstanding that  respondent  was  to  malce 
sales  of  the  property  on  as  favorable  terms 
as  practicable,  and  from  the  proceeds  of 
such  sales  pay  White's  creditors,  pro  rata. 
In  equal  proportionate  amounts  to  each;  that 
respondent  did  sell  some  of  said  property, 
and  paid  the  proceeds  to  White's  creditors; 
that  he  did  not  pay  the  same  ratably,  but 
paid  to  some  of  the  creditors  more,  propor- 
tionally, than  to  others,  and  that  a  few  of 
the  creditors  had  not  yet  received  anything; 
and  that  some  of  the  property  transferred 
to  respondent  is  still  In  the  latter's  hands,  un- 
sold. The  gist  of  the  cause  of  action  alleged, 
conceding  that  any  cause  of  action  is  alleg- 
ed. Is  that  respondent  wrongfully  violated 
the  alleged  agreement  with  White,  by  pay- 
ing more  to  some  of  the  creditors  than  to 
others,  thus  making  the  former  preferred 
creditors. 

The  only  witness  introduced  at  the  trial 
by  appellant  was  White,  and  the  court  be- 
low was  entirely  right  in  holding  that  his 
testimony  failed  to  establish  any  of  the  ma- 
terial facts  relied  on  for  a  recovery.  His  tes- 
timony showed  that,  at  the  time  of  said  trans- 
fers and  conveyances,  he  did  not  consider 
himself  insolvent,  and  that  Hansen  did  not 
know  that  he  was  Insolvent.  It  shows  that 
the  transfers  and  conveyances  were  not 
made  with  Intent  to  hinder,  delay,  defraud, 
or  prefer  creditors.  It  appears  from  his  tes- 
timony that,  although  he  considered  his  as- 
sets greater  than  his  liabilities  (and  that  fact 
appeared  from  the  statements  which  he  then 
made),  still  he  owed  some  debts  which  he 
could  not  then  readily  pay,  and,  being  desir- 
ous of  engaging  in  a  certain  business,  he 
wanted  to  be  free  from  the  pressure  of  said 
debts.  Under  these  circumstances,  he  had 
Interviews  with  his  creditors,— or  at  least 
with  nearly  all  of  them,— who  consented  to 
relieve  him  if  he  would  transfer  his  proper- 
ty to  the  respondent,  Hansen,  whom  they  se- 
lected for  that  purpose,  who  was  to  sell  the 
property  and  apply  the  proceeds  to  the  debts. 
This  was  done,  and  Hansen  sold  a  consider- 
able part  of  the  property  at  fair  prices,  to 
which  White  consented,  and  paid  the  pro- 
ceeds to  creditors.  '  There  Is  no  contention 
that  Hansen  did  not  make  good  sales.  In- 
deed, the  sales  were  negotiated  by  White 
himself.  As  to  the  only  objection  now  urged 
to  the  transaction,  viz.  that  Hansen  did  not 
pay  the  moneys  received  from  tlie  different 
sales  ratably  among  all  the  creditors,  the 
evidence  does  not  show  that  Hansen  agreed 
to  pay  all  the  debts,  pro  rata,  or  to  distribute 
the  proceeds  of  each  sale,  as  it  should  be 
made,  equally  among  all  the  creditors.  In 
proportion  to  the  amounts  owing  them.  In- 
deed, it  appears  incidentally  that  some  of 


the  creditors  had  Hens  on  certain  property, 
and  were  thus  legally  preferred  creditors; 
and  we  have  not  been  able  to  discover  from 
the  testimony  that  any  one  of  the  few  cred- 
itors who  have  not  yet  received  anything 
from  the  sales  has  complained,  or  is  not 
willing  to  wait  until  the  remaining  part  of 
the  property  shall  have  been  sold.  We  see 
no  material  error  committed  by  the  court  in 
any  ruling  made  at  the  triaL 

As  appellant  has  put  his  contentions  under 
three  headings,  namely,  (1)  that  the  court 
should  have  granted 'his  motion  for  a  judg- 
ment on  the  pleadings,  (2)  that  the  motion 
for  a  nonsuit  should  have  been  denied,  and 
(3)  that  a  new  trial  should  have  been  grant- 
ed, it  is  sufficient  to  say  that.  In  our  opinion, 
each  of  said  contentions  is  without  substan- 
tial merit.  The  judgment  and  order  appeal- 
ed from  are  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE.  J. 


(115  Cat  222) 
GOODSELL  V.  ASHWORTH  et  al.     (S.  P. 

291.) 
(Supreme  Court  of  California.     Dec.  7, 1896.) 

SltPEHINTB.NDKNT  OF  StKEETS  —  ACTIOX  OX   BoXD 

— Damages. 
In  an  action  by  a  lot  owner  on  the  bond  of 
the  superintendent  of  streets,  under  section  22  of 
the  street  law  (St.  18S5,  p.  100),  for  the  neglect 
of  such  official  to  see  that  a  sewor  built  under 
)iis  supervision  was  properly  constructed,  evi- 
dence that  the  aewer  was  not  covered  with  earth, 
as  require<l  by  the  specifications,  and  was  cracked 
at  places,  but  that  sewage  passed  through  without 
apjhTrcnt  leakaire,  and  that  it  could  be  put  in  good 
condition  for  ?952,  one-third  of  which  sum  would 
be  plaintiff's  proportion  if  lie  could  be  required  to 
contribute  to  the  cost  of  reconstruction,  did  not 
wnrrant  a  finding  that  the  sewer  was  valueless, 
and  that  plaintiff's  damage  was  $755.  the  fnll 
amount  which  he  had  paid  under  the  original  as- 
sessment 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  J.  C.  B.  Hebbard.  Judge. 

Action  by  D.  Ci  M.  Groodsell  against  Thomas 
Ashworth  and  others  on  the  official  bond  of 
defendant  Ashworth,  as  superintendent  of 
streets,  and  others.  Prom  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  defendants  appeal.    Reversed. 

John  T.  Humphreys,  W.  C.  Burnett,  L.  G. 
Burnett,  and  J.  P.  Tevlin,  for  appellants.  Ed- 
ward R.  Taylor,  for  respondent. 

BELCHER,  C.  On  the  6th  day  of  Feb- 
ruary, 1890,  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco,  after  the 
necessary  preliminary  proceedings  had  been 
taken  therefor,  awarded  to  one  Thomas  Phll- 
bln  a  contract  to  construct  a  brick  sewer  of 
certain  dimensions,  and  according  to  certain 
specifications, ,  on  Susquehanna  street,  from 
the  northeasterly  line  of  Corea  street  to  the 
northeasterly  line  of  Trinidad  street,  in  said 
city.  On  the  19th  of  the  same  month  the  de- 
fendant, Thomas  Ashwoith,  as  superlntend- 
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«Dt  of  streets,  and  said  PliUbln,  eutered  Into 
&  contrsjct  whereby  the  latter  was  to  con- 
struct the  said  sewer  according  to  the  at- 
tached specifications,  and  at  a  stipulated  price. 
Shortly  thereafter  Philbin  commenced  the  con- 
struction of  the  sewer,  and  completed  the 
same  before  May  2S,  18D0.  On  the  last-named 
day  Ashworth,  as  suca  superintendent  of 
streets,  having  accepted  the  work  as  done  to 
'his  satisfaction,  made  an  assessment  to  cover 
the  sum  due  therefor  under  the  contract,  with 
incidental  expenses.  To  the  assessment  he  at- 
tached a  diagram  and  warrant,  as  required  by 
the  statute,  and  the  same  were  recorded  in  bis 
office.  The  whole  amount  for  which  the  as- 
sessment was  made  was  $2,291.43,  and  the 
amount  assessed  against  the  plaintiff's  prop- 
erty was  $780.05,  the  balance  belug  assessed 
to  other  persons  and  against  other  property 
than  that  owned  by  plaintiff.  On  June  16, 
1890,  plaintiff  paid,  to  satisfy  his  assessment, 
the  sum  of  $755.65,  the  balance  of  $25  being 
thrown  off  by  the  contractor.  On  Decem- 
ber 29,  1890,  the  plalatlft  notified  Ashworth 
in  writing  that  the  specifications  under  which 
the  work  of  constructing  the  sewer  was  done 
were  not  complied  with  in  several  particulars. 
To  this  notice  Ashworth  paid  no  attention,  as 
his  term  of  office  expired  foui  Oi  five  days- 
one  of  which  was  Sunday— thereafter,  and  he 
had  no  time.  On  January  24,  1801,  the  plain- 
tiff commenced  this  action  against  Ashworth 
and  the  sureties  on  bis  official  bond  as  super- 
intendent of  streets,  and,  afte»  setting  out  the 
facts  as  to  the  office  held  by  Ashworth,  the 
making  of  the  contract  with  Philbin,  the  con- 
struction of  the  sewer,  and  the  making  and 
filing  of  an  assessment  for  the  cost  thereof, 
the  complaint  alleged  "that  by  roaison  of  the 
premises  it  became  the  duty  of  the  defendant 
Ashworth,  as  said  superintendent,  to  see  that 
said  Philbin  followed  said  contract  and  the 
specifications  thereto  attached  in  the  matter 
of  constructing  said  sewer;  but  that  said  Ash- 
worth, wholly  neglecting  his  duty  In  that  re- 
gard, permitted  Siild  Philbin  to  violate  said 
contract  and  specifications  In  the  following 
particulars";  then  setting  out  various  partic- 
ulars in  which,  the  contract  and  specifications 
were  violated.  It  was  then  alleged  "that  by 
reason  of  the  aforesaid  violation  of  said  con- 
tract and  specifications  said  sewer  is  valueless 
for  the  purpose  for  which  it  was  Intended,  and 
is  in  constant  danger  of  injury."  It  was  fur- 
ther alleged  that  plaintiff's  lands  were  as- 
sessed for  the  sum  of  $780.65,  and  the  amount 
80  assessed  became  a  lieu  on  said  lands,  to 
discharge  which  plaintiff  was  compelled  to 
pay,  and  did  pay,  on  July  16,  1890,  the  whole 
of  said  sum;  and  that  by  reason  of  the  prem- 
ises plaintiff  had  been  damaged  In  the  sum  of 
$780.05,  for  which  he  pr.iyed  judgment,  with 
interest  from  the  date  of  payment.  To  that 
complaint  a  general  demuricr  was  intei-posed 
and  sustained,  and,  plaintiff  declining  to 
amend,  judgment  was  entered  that  be  take 
nothing  by  his  action.  From  that  judgment 
an  appeal  was  taken  to  this  court,  where  it 


was  reversed.  Goodsell  v.  Ashworth,  96  Cal. 
397,  31  Pac.  261.  When  the  case  went  back 
to  the  court  below,  the  plaintiff  amended  his 
complaint  by  striking  out  the  averments  as 
to  the  particulars  wherein  the  contract  and 
specifications  were  not  complied  with  in  the 
construction  of  the  sewer,  and  by  inserting  ip 
lieu  thereof  more  specific  averments,  and  al- 
leging "tljat  by  reason  of  the  said  violation 
of  said  contract  and  specifications  said  sewer 
bos  become  badly  cracked  in  several  places, 
and  valueless  for  the  purposes  for  which  It 
was  intended,  and  Is  in  constant  danger  of  in- 
jury." The  defendants  answered  the  com- 
I>laint,  and  denied,  among  other  things,  that 
the  contract  and  specifications  were  viohited 
in  the  construction  of  the  said  sewer,  or  tljat 
the  plaintiff  had  been  damaged  by  reason  of 
any  alleged  violations  thereof  in  the  sum 
named,  or  in  any  sum  whatever.  Alter  a  trial 
of  the  case  without  a  jury,  the  court  below 
found  "that  all  and  singular  the  matters  and 
things  set  out  and  alleged  in  the  complaint  are 
true,  except  that  plaintiff  paid  to  discharge 
the  assessment  lien  mentioned  in  the  com- 
plaint the  sum  of  seven  himdred  and  fifty-five 
dollars  and  sixty-five  cents,  instead  of  the 
sum  of  seven  hundred  and  eighty  doihirs  and 
sixty-five  cents  as  allegtd."  And  as  a  con- 
clusion of  law  the  court  tound  "that  plaintiff 
was  entitled  to  judgmeat  against  the  defend- 
ants for  the  sum  of  seven  hundred  and  fifty- 
five  dollars  and  sixty-five  cents,  with  Interest 
thereon  at  the  rate  of  seven  per  centum  per 
annum  from  the  16th  day  of  June,  1890,  to- 
gether with  costs  of  suit."  Judgment  was 
accordingly  entered  against  defendants  on 
July  5,  1894,  for  the  sum  of  $070,  besides 
costs.  From  that  judgment,  anu  an  order  de- 
nying their  motion  for  a  new  trial,  defendants 
have  appealed. 

In  our  opinion,  the  court  clearly  erretl  in 
finding  that  the  sewer  was  valueless  for  the 
purposes  for  which  it  was  intended,  and  that 
by  reason  of  the  premises  plaintiff  had  been 
damaged  in  the  sum  of  $755.65,  there  being  no 
evidence  to  justify  such  findings. 

1.  It  is  true  that  Thomas  AIcManu,  a  wit- 
ness for  plaintiff,  testified  that  he  lived  In  the 
neighborhood  at  the  time  the  sewer  was  con- 
structed, and  considered  that  it  was  not  prop- 
erly built.  "It  gives  no  drainage  to  the  gutter. 
It  Is  only  six  feet  down.  It  I.s  four  feot  too 
shallow.  They  started  to  build  it  up  instead 
of  sinking  It  down.  That  sewer  is  no  use  to 
the  property  there,— no  use  at  all,  even  if  it 
didn't  crack.  It  ought 'to  be  down  In  the 
ground  ten  feet  i>elow  the  grade."  But  it  was 
not  cLaimcd  that  the  sewer  was  not  placed 
upon  the  grade  established  for  It,  and  it  was 
afterwards  admitted  by  counsel  for  both  sides 
"that  tlie  work  was  done  according  to  the  of- 
ficial grade  of  the  street."  As  the  opinion  of 
the  witness  that  the  sewer  was  of  no  use  to 
the  property  was  based  upon  the  theory  that 
it  was  constructed  on  the  wrong  grade.  It  Is 
of  no  weight  and  Is  entitled  to  no  coasidera- 
tion.    The  sewer  contracted  for  and  construct- 
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ed  was  560  feet  long,  and  was  oval  shaped,  2 
feet  3  inches  by  3  feet  4  inches  In  size.  It 
was  constructed  partly  below,  partly  on,  and 
partly  above  the  surface  of  the  street  as  it 
was  then  found.  And  according  to  the  speci- 
fications its  sides  were  to  be  covered  and  pro- 
tected by  embankments  of  earth  which  were 
to  extend  up  and  be  at  least  two  feet  deep  on 
the  top  of  it.  It  is  alleged  that  a  large  part 
of  the  sewer  was  not,  and  never  bad  been, 
protected  by  an  embankment  or  earth  filling  of 
any  kind,  and  that  It  remains  throughout  a 
considerable  portion  of  Its  length  In  an  ex- 
posed condition.  There  was  a  conflict  in  the 
evidence  as  to  whether  the  sewer  was  proper- 
ly covered  with  cartn  by  the  contractor,  and 
as  to  whether  the  embankments  had  since 
been  washed  down  by  rains  and  flowing 
streams  of  water,  and  trod  down  by  animals. 
It  was  proved,  however,  by  witnesses  for  the 
plalntiCr,  that  the  embankments  could  now  be 
restored  and  made  good  at  an  expense  of  ?300. 
It  was  also  proved  by  witnesses  for  the  plaln- 
tiCt  that  the  sewer  was  in  good  condition,  ex- 
cept where  it  was  cracked,  and  that  so  much 
of  It  as  was  cracked  could  be  reconstructed  at 
a  cost  of  $4  per  foot.  One  of  the  witnesses  re- 
ferred to— John  E.  Shepard— testified  that  he 
made  a  careful  examination  of  the  sewer,  out- 
side and  Inside,  the  day  before  the  trial,  and 
that  he  found  it  cracked  at  various  places  on 
the  sides  and  top  for  a  distance  of  163  feet, 
and  he  said:  "With  the  sewer  in  that  condi- 
tion, such  as  I  found  it,  in  order  to  make  that 
a  good  sewer,  I  consider  that  one  hundred  and 
sixty-three  feet  of  that  sewer  would  have  to 
'be  reconstructed."  Another  of  the  witnesses 
referred  to— C.  B.  Williams— testified  that  he 
had  examined  the  sewer  in  Its  present  con- 
dition, and  saw  cracks  in  it  on  the  sides  and 
on  top.  "The  cracks  I  saw  were  sixty-two  or 
sixty-three  feet,  and  it  would  cost,  as  I  say, 
to  repair  those  crackfi  [about  $4  a  foot].  If  a 
new  sewer  were  put  in  there,  the  whole  ex- 
tent of  those  cracks,  the  entire  sewer  would 
then  be  good.  So  far  as  the  sewer  itself,  it 
seemed  to  be  very  good  work.  That  is  all 
the  defects  that  I  saw,  and  that  it  was  not 
covered.  It  seemed  to  be  of  good  workman- 
ship, but  the  trouble  seems  to  have  been  that 
the  filling  on  the  side  did  not  protect  it.  That 
is  where  the  trouble  was.  I  do  not  know  any- 
thing about  whether  that  was  filled,  and  the 
earth  washed  away."  It  was  also  proved, 
without  conflict,  that  water  and  sewage  were 
passing  through  the  sewer  without  any  ap- 
parent leakage.  Assuming,  then,  in  view  of 
the  evidence  introduced  by  the  plaintiff,  that, 
in  order  to  put  the  sewer  Into  good  condition, 
it  was  necessary  to  reconstruct  163  feet  of  it, 
still  there  can  be  found  no  warrant  for  saying 
that  it  was  valueless  for  the  purposes  for 
which  it  was  intended. 

2.  As  to  the  question  of  damages.  By  sec- 
tion 22  of  the  street  law  (St  1885,  p.  100)  it  is 
provided  that  the  superintendent  of  streets 
shall,  before  entering  upon  the  duties  of  his 
office,  give  bonds  to  the  municii^aiity  with 


Sureties;  "and  should  be  fail  to  see  the  laws, 
ordinances,  orders  and  regulations  relative  to 
the  public  streets  or  highways  carried  into 
execution,  after  notice  from  any  citizen  of  a 
violation  thereof,  he  and  his  sureties  shall  be 
liable  upon  his  oflJcial  bond  to  any  person  in- 
jured in  his  person  or  property  in  conse- 
quence of  said  ofllcial  neglect."  The  whole 
sewer  was  560  feet  long,  and  the  part  of  it  r^ 
quiring  i-econstructlon  was  at  most  163  feet  long. 
That  part  6ould  be  reconstructed,  so  as  to  make 
the  wl^ole  sewer  a  good  one,  for  about  (652, 
and  the  sewer  could  be  embanked  and  cover- 
ed with  earth  so  as  to  meet  the  requirements 
of  the  specifications  for  about  $300,  aggregat- 
ing $952.  The  plaintlfTs  assessment  was 
about  one-third  of  the  whole  assessment,  and 
if  be  could  be  required  to  pay  his  proportion 
of  the  cost  of  reconstructing  and  covering  the 
sewer  the  amount  would  be  only  about  ?317- 
Under  these  circumstances,  how  can  it  be  said 
that  the  plaintlfF  was  damaged  in  the  full 
amount  he  paid  to  discharge  the  assessment 
against  him?  We  fall  to  see  any  valid  ground 
for  the  conclusion  reached  by  the  court  be- 
low. 

The  attorney  for  respondent  has  devoted  a 
'large  part  of  his  brief  to  the  proposition  that 
"the  decision  on  the  former  appeal  is  decisive 
on  this  appeal."  It  is  said:  "The  case  now 
before  the  court  is  precisply  the  same  casse  as 
on  the  former  appeal.  •  *  •  It  is,  there- 
fore, plain  that  tlie  only  questions  In  the  case 
are  as  to  whether  or  not  the  sewer  was  built 
in  accordance  with  contract  and  specifications, 
and  whether,  by  reason  of  its  not  having  been 
so  built,  it  was  defective.  If  these  questions 
are  answered  in  the  affirmative,  then  the  Judg- 
ment and  order  must  necessarily  be  afl3nned." 
The  case  now  before  the  court  is  not  the  same 
as  on  the  former  appeal.  That  appeal  was 
from  a  Judgment  on  demurrer,  and  the  ques- 
tion was  whether,  under  the  street  law,  one 
claiming  to  have  been  injured  in  his  person  or 
property  in  consequence  of  the  official  neg- 
lect of  the  superintendent  of  streets  had  a 
remedy  by  action  against  the  superintendent 
and  the  sureties  on  his  bond,  or  was  limited 
to  an  appeal  to  the  board  of  supervisors.  The 
court  said:  "The  contention  of  respondent's 
counsel  Is  that  the  remedy  by  appeal  to  the 
board  of  supervisors  is  exclusive,  and  that  by 
failing  to  avail  himself  of  that  remedy  appel- 
lant Is  without  any  remedy.  The  law  does 
not  say  so.  On  the  other  hand,  the  same  act 
that  provides  for  an  appeal  to  the  board  of 
supervisors  gives  the  appellant  a  remedy  by 
action  upon  the  bond  of  the  superintendent  and 
his  sureties."  The  Judgment  was  accordingly 
reversed,  with  directions  to  the  court  below  to 
overrule  the  demurrer,  and  allow  the  defend- 
ants  to  answer.  When  the  case  went  back  to 
the  court  below,  the  defendants  did  answer 
the  complaint,  denying  most  of  its  material 
averments.  One  of  the  issues  tried  was  as  to 
whether  the  sewer  was  valueless  for  the 
purposes  for  which  it  was  intended,  and  an- 
other was  as  to  the  damages  sustained  by  the 
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plalntur.  These  were  not  matters  inTolved  In 
the  former  appeal,  and  it  seems  Idle  to  claim 
that  they  are  res  Judicata.  The  Judgment  and 
order  appealed  from  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    SEABLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 


(US  Cat.  208) 

SHAIN  v.  MAXWELL  et  al.     (S.  F.  400.) 
(Supreme  Court  of  California.     Dec  7,  1886.) 

Rbcokd  on  Appeai. — Bill  op  Exceptions— Sor- 
riciENCT— Actios  por  Goods  Sold— 

SUPFICIBNCT  OV  VEBDICr. 

1.  An  order  denying  a  motion  to  reqnire  plain- 
tiff to  furnish  a  more  specific  bill  of  particulars 
will  not  be  disturbed  where  the  bill  of  exceptions 
does  not  show  upon  what  evidence  the  court  made 
the  order. 

2.  A  verdict  for  plaintiff,  in  a  suit  for  goods 
Bold,  will  not  be  disturbed  on  the  ground  that  the 
bill  of  items  fnmished  by  plaintiff  shows  that 
the  larger  part  of  the  account  was  for  liquors, 
bringing  the  case  within  Act  March  20,  1874  (St. 
1873-74,  p.  509),  providing  that  no  recovery  could 
lie  hnd  on  retail  liquor  accounts  exceeding  five 
dollars,  on  a  computation  that  the  payments  ac- 
knowledged in  the  bill  were  more  than  sufficient 
to  extinguish  the  whole  debt,  except  items  with- 
in such  iitatute,  if  there  is  nothing  in  the  record 
showing  what  evidence  was  produced  at  the  trial. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  siiperior  court,  city  and  county  of 
San  Francisco;  John  Hunt,  Judge. 

Action  by  Joseph  E.  Shain  against  George  H. 
3ilaxwell,  as  executor  of  the  estate  of  R.  S. 
Meslck,  deceased.  Judgment  for  plalntifT,  and 
defendant  appeals.     Affirmed. 

Eugene  R.  Garber,  for  appellant  Vincent 
Neale,  for  respondent. 

BRITT,  C.  Action  to  recover  a  balance  of 
$2,382.50  on  an  account  for  goods  furnished 
and  cash  advanced  to  defendant's  testator. 
PlalnUfT  had  a  verdict  and  Judgment  for  |750. 
In  the  Judgment  roll  appears  a  bill  of  excep- 
tions, the  sum  and  substance  of  which  Is  that 
the  court  heard  defendant's  motion  for  an  order 
requiring  plalntifT  to  furnish  a  "further  and 
■other"  bill  of  particulars,  more  specific  than 
one  he  had  previously,  on  December  5,  1898, 
served  on  defendant  and  filed  v<rith  the  clerk; 
that  defendant's  notice  of  such  motion  and  the 
said  bin  of  particulars  "are  hereby  referred  to 
and  made  a  part  of  this  bill  of  exceptions,  as 
fully  as  though  Incorporated  herein";  that, 
after  argument  on  the  motion,  the  court  denied 
the  same,  and  defendant  excepted. 

A  paper,  entitled  in  the  cause,  indorsed  as  filed 
by  the  clerk  December  5,  1893,  and  purporting 
to  be  a  bill  of  particulars,  is  printed  In  the  tran- 
-script  near  said  bill  of  exceptions.  Respond- 
ent insists  that  this  Is  not  identified  as  the  doca- 
ment  of  that  date  mentioned  In  the  bill  of  ex- 
ceptions, and  cannot  be  considered  on  the  ap- 


peal. We  think,  however,  that  no  decision  on 
this  matter  Is  necessary.  For,  conceding  the 
identification  of  the  document  as  luirt  of  the 
record  to  be  sufficient,  there  is  yet  nothing  in 
the  bill  of  exceptions  to  show  upon  what  evi- 
dence the  court  made  its  order.  The  reference 
to  the  paper  of  December  5, 1893,  is  to  it  merely 
as  the  subject  concerning  which  defendant  de- 
sired action  by  the  court  It  Is  not  shown  that 
the  same  was  Uitroduced  in  evidence  to  sup- 
port the  motion,  or  that  it  was  before  the  court 
in  any  manner  prior  to  the  settlement  of  the 
bill  of  exceptions.  For  anything  appearing,  the 
motion  may  have  been  denied  for  the  rea- 
son that  the  nature  and  contents  of  the  bill 
previously  rendered  by  the  plaintiff  were  not 
exhibited  to  the  court  There  is,  therefore,  no 
foundation  for  argument  that  the.  order  should 
have  been  different. 

It  appears  from  the  said  bill  of  Items  In  the 
transcript  that  the  larger  part  of  the  account  In 
question  was  for  wines  and  liquors  furnished 
to  said  testator.  Appellant  contends  that  this 
was  a  retail  liquor  account,  and  that  under 
the  statute  of  March  20,  1874  (St  1873-74,  p.  , 
509),  no  recovery  could  be  had  thereon  exceed- 
ing five  dollars;  and  he  presents  sundry  com- 
putations to  show  that  payments  acknowledged 
In  the  bill  were  more  than  sufficient  to  extin- 
guish the  whole  thereof,  except  Items  within 
said  statute.  Hence  be  claims  that  the  verdict 
should  have  been  In  his  favor.  But,  obviously, 
the  propriety  of  the  verdict  cannot  be  Impeach- 
ed by  a  method  so  indirect  There  is  notliing 
in  the  record  to  show  what  evidence  was  pro- 
duced at  the  trial.  It  may  have  been  proved 
that  the  parties  to  the  account  agreed  that  pay- 
ments should  be  applied  to  the  several  charges 
in  the  order  of  their  date,  in  which  case— so  far 
as  any  possible  effect  of  the  act  of  1874  Is  con- 
cerned— the  verdict  might  have  been  much 
larger.    The  Judgment  Should  be  affirmed. 

We  concur:    SEARLS,  0.;   HAINES,  0. 

PER  CURIAM.     For  the  reasons  given  In  the 
foregoing  opinion,  the  Judgment  Is  affirmed. 


(US  CM.  218) 

SNELL  V.  PAYNE.     (8.  F.  403.) 

(Supreme  Ourt  of  California.     Dec.  7,  1896.) 

Appeal  and  Error— SPECiPirATioHS  or  Ehror— 

Mechanics'   Liens  —  Sufficibnot  —  Clbrioal 

Bbkok  —  Conditions    of    Conthact  —  Ovbr- 

CBAROES. 

1.  A  bill  of  exceptions  need  not  contain  specifi- 
cations of  error,  except  as  to  the  ground  that  a 
finding  or  decision  is  not  supported  by  the  evi- 
dence. 

2.  A  mechanic's  lien  is  not  invalidated  by  a 
clerical  error  therein  as  to  the  amount  due  on  the 
building. 

3.  A  lien  which  shows  that  the  materials  were 
to  be  delivered  in  such  quantities  as  might  be  di- 
rected during  the  progress  of  construction,  and 
that  the  claimant  "was  to  be  paid  thereafter  there- 
for, on  demand  of  payment  as  to  each  delivery  of 
any  quantity  on  said  property  by  him,  the  rea- 
sonable marljet  value  thereof,"  is  not  objectiona- 
ble as  not  stating  the  terms  and  conditions  of  the 
contract 
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4.  Where  lime  was  furnished  for  the  construc- 
tion of  a  building,  the  lien  may  include  a  charge 
for  barrels  in  which  the  lime  was  sent,  but  which 
were  not  returned  after  it  was  used. 

5.  In  the  absence  of  fraud,  a  lien  is  not  inval- 
idated  by  the  fact  that  it  claims  an  amount  which 
is  greater  than  the  value  of  the  materials  fur- 
nished. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  E.  W.  Snell  against  Elizabeth 
Payne  to  foreclose  a  mechanic's  lien.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

J.  J.  Burt,  for  appellant.  E.  H.  Wakeman, 
for  respondent. 

McFARLAND,  J.  This  action  was  brought 
by  the  plaintiff,  Snell,  to  foreclose  a  Hen  for 
materials  furnished  for  and  used  In  the  con- 
struction of  certain  buildings  on  the  land  of 
defendant,  Payne.  After  plaintiff  had  intro- 
duced his  evidence  the  defendant  moved  for 
a  nonsuit.  The  nonsuit  was  granted,  and 
judgment  entered  for  defendant.  The  plain- 
tiff appeals  from  the  Judgment  upon  the  judg- 
ment roll  and  a  bill  of  exceptions. 

Respondent  contends  that  the  merits  of  the 
appeal  cannot  be  considered  because  the  bill 
of  exceptions  does  not  contain  any  specifica- 
tion of  errors;  but  this  contention  cannot  be 
maintained,  because  It  has  been  frequently 
held  by  this  court  that  a  bill  of  exceptions,  ex- 
cept as  to  the  ground  that  a  finding  or  deci- 
sion Is  not  stipported  by  the  evidence,  need 
not  contain  specifications  of  error.  Rcay  v. 
Butler,  69  Cal.  572,  11  Pac.  4(53;  Shadbume 
V.  Daly,  76  Cal.  355,  18  Pac.  403;  Hagman  v. 
WilUams,  88  Cal.  140,  25  Pac.  1111. 

The  grounds  upon  which  the  motion  for  a 
nonsuit  was  made  do  not  appear,  except  so 
fa^  as  they  may  be  gathered  from  findings 
which  the  court  filed  at  the  time  the  motion 
was  granted;  but  these  so-called  findings  can- 
not be  considered  where  the  case  was  decided 
upon  a  motion  for  nonsuit.  It  appears,  how- 
ever, from  the  bill  of  exceptions,  that  the 
court  sustained  an  objection  to  the  Introduc- 
tion of  appellant's  Hen,  and  the  views  of  the 
court  upon  the  case  are  to  a  considerable  ex- 
tent developed  by  that  'ruling.  We  see  no  ob- 
jection to  the  said  claim  of  lien,  which  appel- 
lant offered.  The  grounds  of  the  objection  to 
the  offered  document  were  as  follows:  (1) 
That  the  lien,  In  designating  the  amounts  due 
on  each  of  the  three  buildings  which  were 
erected,  stated  the  amount  upon  each  to  Be 
^87.88^3,  instead  of  $(iC.SS<^,  which  latter  sum 
was,  in  fact,  the  true  amount;  (2)  that  the 
lien  did  not  state  the  terms,  time  given,  and 
conditions  of  the  contract;  and  (3)  that  the  ap- 
pellant charged  for  18  barrels,  in  which  the 
lime  which  he  furnished  was  packed,  at  25 
cents  each.  As  to  this  last-named  ground  it 
appears  that  the  lime  furnished  by  appellant 
was  packed  in  barrels;  that  most  of  the  bar- 
rels were  returned  to  appellant  after  the  lime 
had  been  used,  and  a  credit  given  by  appel- 


lant of  the  value  of  the  barrels;  but  that  18 
of  such  barrels  were  not  returned,  and  no  de- 
duction was  made  for  the  value  of  the  bar- 
rels, which  were  rated  at  25  cents  each. 

With  respect  to  the  first  objection,  it  Is  suffi- 
cient to  say  that  the  amount  designated  for 
each  of  the  three  buildings  was  upon  its  face 
a  mere  clerical  error,  and  that,  at  most,  the 
only  penalty  for  such  error  would  be  a  post- 
ponement of  the  liens  to  the  claims  of  other 
lienholders,  and  such  error  would  not  in- 
validate the  lien. 

As  to  the  sec<Hid  objection,  the  only  point 
which  seems  to  be  made  Is  that  the  lien  did 
not  designate  with  sufficient  accuracy  the  time 
of  payment  for  the  lime;  but  the  recorded  lien 
showed  that  it  was  to  be  delivered  in  such 
quantities  as  might  be  directed  during  the 
progress  of  the  construction  of  the  building, 
and  that  appellant  "was  to  be  paid  thereafter 
therefor,  on  demand  of  payment  as  to  each 
delivery  of  any  quantity  on  said  property  by 
him,  the  reasonable  market  value  thereof; 
and  we  think  that  this  was  a  sufficient  state- 
ment upon  this  subject. 

As  to  the  third  ground,  we  think  that,  where 
material  is  usually  delivered  In  certain  pack- 
ages, it  is  proper  to  charge  for  it  as  padied, 
although  the  small  material  constituting  the 
package  does  not  literally  go  into  the  construc- 
tion of  the  building;  but,  at  best,  the  matter 
under  consideration  would  merely  be  an  over- 
charge, and  it  Is  quite  clear  that  a  recorded 
lien,  good  in  other  respects,  cannot  be  reject- 
ed because  the  amount  claimed  is  somewhat 
larger  than  can  be  sustained  by  the  proofs,  un- 
less it  be  so  willfully  false  as  to  amount  to  a 
fraud,  and  nothing  of  that  kind  apix>ars  here. 
Barber  v.  Reynolds,  44  Cal.  519;  Harmon  v. 
Railroad  Co.,  8C  Cal.  617,  25  Pac.  124;  Malone 
V.  Jlining  Co.,  76  Cal.  578,  18  Pac.  772. 

The  court,  therefore,  erred  In  sustaining  the 
objections  to  appellant's  offered  claim  of  lien, 
and  for  this  reason  the  judgment  must  be  re- 
versed. Of  course,  the  action  of  a  trial  court 
in  granting  a  nonsuit  would  be  siistained,  no 
matter  whether  the  proper  grounds  were  stat- 
ed by  the  moving  party  or  not,  where  we 
could  see  any  valid  ground  for  sustaining  such 
action;  but  in  the  case  at  bar  we  can  see  no 
ground  upon  which  the  motion  for  a  nonsuit 
can  be  sustained.     The  judgment  is  reversed. 

We  concur:    TEMPLE,  J.;   HENSHAW,  J. 


(5  Cal.  Cnrep.  554) 
LAVEB  et  aL  v.  HOTALING.  (S.  F.  502.) 
(Supreme  Court  of  California.     Dec.  7,  1896.) 

CONTKAOTS— tJBKVICES  OF    AKCHITECTS— EVIDBKCE 

OP  Valce. 
1.  In  an  action  by  architects  to  recover  for 
services,  evidonee  of  a  rule  of  compensation  of 
architects  established  by  architects'  instituteK 
and  associations  is  not  admissible  when  not  ac- 
comiMinied  by  any  proof  that  the  rule  was  known 
to  defendant  at  the  time  of  the  alleged  contract, 
or  tliat  it  was  so  penernlly  accepted  by  the  public 
as  to  give  it  the  standing  of  a  custom,  knowledgt 
of  wliich  was  to  be  imputed  to  him. 
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2.  Where  plaintiff  testified  on  the  direct  exam-  { 
ination  as  to  an  alleged  custom,  defendant  did 
not  waive  his   objections  to  such  evidence  by 
cross-examining  plaintiff  thereon,  or  calling  wit- 
nesses to  disprove  it. 

Gonnnlssloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Augustus  Laver  and  another 
against  A.  P.  Hotaliug  to  recover  for  services 
rendered  by  plaintiffs  as  architects.  From  a 
judgment  to  favor  of  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

Robert  Harrison  and  Michael  MuUany,  for 
appellant.  A.  P  Van  Duzer  and  Walter  H. 
I^evy,  for  respondents. 

BRITT,  O.  Plaintiffs  are  co-partners  in  the 
practice  of  their  profession  of  architects. 
They  sued  in  this  action  to  recover  the  alleged 
reasonable  value  of  services  performed,  it  is 
claimed,  at  defendant's  request  in  the  iwepa- 
ration  of  drawings,  plans,  and  specifications 
for  a  building  defendant  had  in  mind  to  erect.' 
After  verdict  and  judgment  in  plaintiffs'  fa- 
vor, the  court  granted  a  new  trial  on  the  sole 
ground  specified  in  its  order  that  It  erred  at 
the  trial  "In  permitting  the  introduction  of  evi- 
dence of  a  rule  of  compensation  of  architects 
established  by  architects'  institutes  or  asso- 
ciations." Plaintiffs  appeal,  and  contend, 
firstly,  that  the  court  mistook  in  assuming 
that  H  had  allowed  evidence  of  the  character 
mentioned  in  the  order  granting  a  new  trial. 
While  It  hardly  appears  that  plaintiffs  direct- 
ly offered  the  conventional  rates  of  compensa- 
tion fixed  by  any  society  of  architects  for  pro- 
fessional services,  yet  there  was  an  undertone 
of  reliance  thereon  In  a  great  part  of  the  evi- 
dence for  plaintiffs  as  the  basis  on  which  es- 
timates of  the  value  of  their  services  were 
founded;  and  It  sufficiently  appears  that  de- 
fendant ineffectually  endeavored,  by  motion 
to  strike  out  and  otherwise,  to  exclude  testi- 
mony of  such  value  having  those  rates  as  its 
data.  Thus,  Mr.  Laver,  one  of  the  plaintiffs, 
testified  that  there  is  a  uniform  rule  governing 
the  compensation  of  architects.  On  cross-ex- 
amination he  was  asked,  "Is  that  rule  estab- 
lished by  the  Architects'  Association  here?" 
He  replied,  "That  la  established  by  every  civ- 
ilized country  to  the  world,"— «  certain  pet- 
cenitage  on  the  cost  of  the  structure,  payable 
when  the  specifications  are  finished.  Another 
one  of  the  plaintiffs  testified  that  the  value 
of  their  services  was  2%  per  cent,  of  the  esti- 
mated cost  of  the  building;  that  he  based  Itiis 
statement  upon  "the  custom."  Mr.  O'Connor, 
a  witness  for  plaintiffs,  stated  that  the  esti- 
mate he  gave  upon  ithe  subject  of  value  was 
arrived  at  by  reference  to  a  custom  prevalent 
in  various  cities,  and  "published  in  the  rules 
and  regulations  of  the  American  Institute  of 
Architecture."  There  was  other  testimony  of 
similar  tendency.  All  of  it  received  color  be- 
yond what  it  possessed  intrinsically  from  the 
following  instruction  of  the  court  to  the  Jury: 
"In  order  to  prove  the  value  of  those  services, 


plaintiffs  have  called  witnesses  to  show  that 
under  a  rule  of  the  Architects'  Association  of 
New  Yorix  the  builder  or  owner  must  pay  for 
the  architect's  plans,  profiles,  and  specifica- 
tions compensation  on  the  basis  of  a  percent- 
age upon  the  contemplated  cost  of  the  build- 
ing. They  say  that  is  an  arbitrary,  fixed  rule 
of  those  architects.  If  you  should  be  satisfied 
that  such  a  rule  as  that  exists,  and  that  plain- 
tiffs are  otherwise  entitled  to  recover,  you 
may  award  a  verdict  on  the  basis  of  that  com- 
pensation." In  this  condition  of  the  case  we 
think  the  statement  of  the  court  in  Its  order 
that  evidence  had  been  received  "of  a  rule  of 
compensation  of  architects  established  by  ar- 
chitects' Institutes  or  associations"  was  not 
materially  Inaccurate.  The  Jury  must  have 
retired  with  the  conviction  that  such  evidence 
was  before  them  for  consideration.  This  evi- 
dence, standing  atone,  was  Incompetent  It 
was  not  accompanied  by  any  proof  that  the 
rule  or  usage  of  architects  was  known  to  tlio 
defendant  at  the  time  of  the  alleged  contract 
with  plaintiffs,  nor  that  It  was  so  generally  ac- 
cepted and  acted  upon  by  the  public  as  to 
give  it  the  standing  of  a  custom,  reasonable, 
uniform,  and  notorious,  knowledge  of  which 
was  to  be  Imputed  to  blm.  In  the  absence  of 
such  complementai-y  proof,  the  law,  as  we 
understand  it,  does  not  allow  that  a  rule  for 
professional  guidance,  adopted  by  oi^aniza- 
tions  or  societies  of  the  members  of  any  pro- 
fession, is  competent  evidence  In  their  favor 
to  controversies  with  lay  employers  regarding 
the  quantum  of  their  compensation.  See  27 
Am.  &  Eng.  Knc.  Law,  739;  Mechem,  Ag. 
§  963,  note  1;  Bhike  v.  Stump,  73  Md.  171, 
20  Atl.  791;  Taliaferro  v.  Bank,  71  Md.  20(), 
17  Atl.  1036;  McMasters  v.  Railroad  Co.,  69 
Pa.  St  374.  We  do  not  deny  the  principle 
illustrated  by  Sewell  v.  Corp,  1  Car.  &  P.  392; 
Thomas  v.  Brandt  (Md.)  26  Atl.  524,  and  other 
cases,  that,  if  there  is  a  general  usage,  applica- 
ble to  the  charges  of  a  particular  profession. 
It  may  be  looked  to  to  order  to  determine  the 
compensation  to  be  paid  by  one  who  employs 
an  Individual  of  that  profession;  but  we  hold 
that  such  a  usage  cannot  be  proved  for  that 
purpose  against  laymen  by  showing  a  rule 
adopted  within  the  profession  only. 

It  Is  urged  that  the  existence  of  the  rule  or 
custom  of  architects  was  developed  on  cross- 
examination  of  plaintiffs'  witnesses;  also  that 
testimony  concerning  the  same  matter  was 
given  by  a  witness  called  by  defendant,  and 
hence  that  the  latter  cannot  complain  of  the 
error.  But  the  evidence  of  plaintiffs  related 
to  an  alleged  customary  rule  of  charges,  and 
we  think  defendant  might,  without  waiving 
his  objections,  produce  evidence  either  by 
cross-examination  or  from  his  own  witnesses 
to  exhibit  the  source  of  the  alleged  custom, 
and  to  show  more  clearly  the  Incompetence  of 
the  plaintiffs'  evidence  in  that  behalf.  As 
nearly  as  we  can  make  out,  this  was  the  pur- 
pose of  the  course  of  interrogation  pursued  by 
defendant.  In  our  opinion,  none  of  the  ob- 
jections advanced  by  platotiffs  to  the  order 
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appealed  from  are  maintainable,  and  it  should 
be  affirmed. 

We  concur:    HATNES,  C;;   BELCHER,  C. 

PER  CURIAM.  For  the  reasons  giren  In 
the  foregoing  opinion,  the  order  appealed  from 
Is  affirmed. 


(UB  Ca:.  230) 

In  re  MARSH.     (Sac.  193.) 

(Supreme  Court  of  California.     Dec.  8,  1896.) 

IssoLVEjJcr  —  Effect  of  Pkioh  Pboceedixos  — 

DlSCUAKOE. 

One  whose  petition  for  a  discharge  under  the 
insolvent  act  of  1880  has  been  denied,  on  the 
ground  that  his  debts  did  not  exceed  the  sum  of 
$300,  as  required  by  the  act  (section  U)  before  a 
debtor  could  claim  its  benefits,  is  not  within  sec- 
tion 49,  providing  that  no  discharge  shall  be 
granted  if  the  debtor  has  received  "the  benefits 
of  any  act  of  insolvency"  within  three  years  next 
preceding  his  application  for  discharge.    , 

C!ommlfisioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
E.  W.  Rlsley,  Judge. 

Application  by  S.  N.  Marsh  for.a  discharge 
in  bankruptcy.  The  application  was  contest- 
ed by  J.  A.  Bell,  a  creditor  of  the  InsolTeut. 
Prom  an  order  denying  the  discharge,  appli- 
cant appeals.    Reversed. 

M.  K.  Harris  and  A.  M.  Drew,  for  appellant. 
Frank  H.  Short  and  J.  W.  Taggart,  for  re- 
spondent. 

BRITT,  C.  April  22,  1898,  Marsh  filed  in 
the  superior  court  a  petition  In  Insolvency  un- 
der the  insolvent  act  of  1880.  In  the  accom- 
panying schedules  his  debts  \Vere  estimated  at 
$2,318,  including  the  sum  of  $2,200  on  a  prom- 
issory note  to  one  J.  A.  Bell,  for  which  note, 
it  was  stated,  there  was  no  consideration.  A 
formal  adjudication  of  insolvency  was  enter- 
ed, and,  after  the  expiration  of  three  months 
following.  Marsh  applied  for  a  discharge  from 
his  debts.  Said  Bell  contested  the  application, 
and  on  .Tuly  14,  1894,  after  trial  of  the  contest, 
the  court  rendered  Judgment  declaring  that 
on  said  April  22,  1893,  Marsh  did  not  owe 
debts  amounting  to  $300,  and  was  not  entitled 
to  be  discharged  or  to  receive  the  benefits  of 
the  act  Afterwards,  on  October  9,  1894, 
Marsh  began  the  present  proceeding  by  filing 
a  new  petition  in  insolvency,  showing  liabili- 
ties amounting  to  $3,104.  Thereupon  he  was 
adjudged  Insolvent,  and  on  Jantkary  11,  1895, 
he  again  made  application  to  be  discharged 
from  bis  debts.  Bell  again  contested  bis  right 
to  the  same,  this  time  on  the  ground  that  In 
the  proceeding  first  instituted  Marsh  had  had 
the  benefit  of  the  Insolvent  act,  within  the 
meaning  of  the  provision  of  section  49  thereof, 
that  no  discharge  shall  be  granted  If  the  debt- 
or has  received  the  benefits  of  any  act  of  in- 
solvency within  three  years  next  preceding 
•lis  application  for  discharge.  The  court  made 
findings  sustaining  this  view  and  gave  Judg- 
ment denying  the  discharge,  and  subsequent- 
ly denied  a  motion  for  new  trial. 


At  first  blush  it  seems  odd  that,  if  a  debtor's 
discharge  in  Insolvency  Is  denied,  on  the 
ground  that  be  was  not,  when  be  filed  his  peti- 
tion, entitled  to  receive  the  benefits  of  the  act, 
yet,  In  a  subsequent  proceeding,  his  discharge 
may  be  again  defeated  because,  in  the  first,  he 
bad  enjoyed  such  benefits.  And  this  impres- 
sion Is  not  eCtaced  on  fuller  consideration  of 
the  facts  here.  Under  the  act  of  1880  (section 
2)  no  one  whose  debts  did  not  exceed  the  sum 
of  $300  could  Invoke  the  action  of  the  court 
for  his  relief.  Marsh's  first  petition  was, 
therefore,  self-destructive.  See  Friedlander  v. 
lioucks,  34  Gal.  24;  In  re  Fowler,  1  Low.  1«2, 
Fed.  Cas.  No.  4,998.  To  say  that  there  was 
no  consideration  for  his  promissory  note  to 
Bell  was  to  say  that  it  was  no  valid  contract, 
and  hence  no  debt.  The  court  had  no  Jurisdic- 
tion to  entertain  his  petition,  and  he,  of  course, 
could  receive  no  legal  benefits  from  proceed- 
ings based  thereon.  In  this  the  case  differs 
wholly  from  In  re  Smith,  68  Gal.  203,  8  Pac. 
881,  relied  on  by  respondent.  No  question  ex- 
isted there  as  to  any  Jurisdictional  Infirmity 
in  the  prior  proceedings  taken  by  the  insol- 
vent The  Judgment  and  order  appealed  from 
should  be  reversed. 

We  concur:  BELCHER,  C;   HAYN'ES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  reversed. 


(lis  Cat  252) 
MORRISON  V.  RODGERS.     (S.  F.  474.) 
(Supreme  Court  of  California.     Dec.  9,  1896.) 
Marriagk  Buokeraob. 
An  agreement  by  one  engaged  to  be  married 
to  pay  a  person,  if  be  induces  tlie  other  person  to 
the  engagement  to  carry  it  into  ofTect,  cannot  be 
enforced. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  W. 
R.  Daingcrficld,  Judge. 

Action  by  Morrison  against  Rodgers. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Afilrmed. 

W.  W.  Allen,  Jr.,  W.  W.  Allen,  Sr.,  and 
Aylett  R.  Cotton,  for  appellant  Van  R.  Pat- 
erson,  for  respondent 

HARRISON,  J.  This  action  was  brought 
to  recover  certain  moneys,  which  it  is  al- 
leged the  defendant  promised  to  pay  to  the 
plalntlfT  If  she  would  use  her  Influence  in 
endeavoring  to  Induce  a  certain  person  to 
marry  the  defendant  and  should  be  instru- 
mental in  bringing  about  such  marriage.  It 
is  alleged  that.  In  consideration  of  said  prem- 
ise by  the  defendant  the  plalntlfT  did  en- 
deavor to  persuade  said  person  to  marry  the 
defendant,  and  was  instrumental  in  bringing 
said  marriage  about,  and  that  the  defendant 
baa  failed  to  keep  her  promise,  and  has  not 
paid  the  money  agreed  by  her  to  be  paid. 
The  rule  that  a  marriage  brokerage  contract 
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IB  Invalid,  as  being  contrary  to  public  pol- 
icy, and  that  the  services  rendered  under 
such  contract  are  without  legal  consideration, 
and  are  Incapable  of  forming  the  foundation 
of  an  action  for  their  recovery.  Is  so  elemen- 
tary that  but  very  few  cases  Involving  the 
question  have  found  their  way  into  the  re- 
ported decisions;  but,  whenever  the  ques- 
tion has  been  presented,  courts  have  Invari- 
ably declared  that  the  action  could  not  be 
maintained.  Story,  Eq.  Jur.  J  201;  2  Pars. 
Cont.  •74;  Greenh.  Pub.  Pol.  478;  WllUam- 
8on  V.  Glhon,  2  Schoales  &  L.  357;  Cra,w- 
ford  V.  Russell,  62  Barb.  92;  Duval  v.  Well- 
man,  124  N.  Y.  150,  20  N.  E.  34:1;  Johnson 
V.  Hunt,  81  Ky.  321. 

It  is  sought  to  distinguish  the  present  case 
from  those  in  which  the  rule  has  been  laid 
down  by  the  fact  that  here  there  was  an 
existing  agreement  for  marriage  between  the 
parties,  and  that  the  agreement  with  the  de- 
fendant was  only  fur  the  purpose  of  pro- 
moting the  carrying  out  of  that  agreement. 
We  are  of  the  opinion,  however,  that  this 
fact  does  not  take  the  case  out  of  the  above 
rule.  The  same  reasons  by  which  the  rule 
is  upheld  control  here.  The  freedom  of 
choice  essential  to  a  happy  marriage,  and  the 
voluntary  selection  by  each  spouse  of  the  per- 
son who  Is  to  be  his  or  her  companion  for  life, 
with  all  that  Is  implied  In  the  relation  of 
marriage,  are  as  fully  prevented  by  the  em- 
ployment of  a  person  who  is  governed  solely 
by  mercenary  motives  to  Induce  one  of  the  par- 
ties to  an  agreement  for  marriage  to  carry  It 
Into  effect,  Jf  he  or  she  has  once  been  disposed 
to  abandon  it,  as  by  an  endeavor  to  bring  I 
about  such  an  agreement  botween  parties  i 
who  do  not  sustain  any  relation  to  each  otb-  | 
er.  The  basis  of  the  agreement  with  the  | 
plaintiff  In  the  present  case  Is  alleged  to  be  i 
the  fact  that  the  defendant  -  became  appre-  i 
henslve  that  the  person  wlio  had  agreed  to 
marry  her  would  not  keep  his  agreement, 
and  It  was  for  the  purpose  of  inducing  him 
to  forego  whatever  puiiM).se  he  had  to  aban-  i 
don  such  contemplate<l  marriage  that  the 
plaintiff  rendered  the  services  for  which  the 
action  Is  brought.  There  can  be  no  differ- 
ence, In  principle,  between  sei'vlces  rendered 
under  such  an  employment  and  those  render- 
ed for  the  purpose  of  Inducing  one  to  marry 
another  whom  he  did  not  previously  know. 
The  court  properly  sustained  the  demurrer 
to  the  complaint,  and  the  judgment  is  af- 
firmed. 


•  We     concur: 
FLEET,  J. 


GAROUTTE,      J.;       VAN 


(US  CbI.  2SS) 

PEOPLE  V.  McC.\RTriY.     (Cr.  108.) 
(f^upreme  Court  of  California.     Dec.  9,  1896.) 

Homicide— Insanity  as  a  Dekensr— Witnesses— 
CoMPETENcy— Instructions. 
1.  On  n  trial  for  a  murder,  on  the  Issue  of  de- 
fendant's sanity,  where  the  testimony  of  witnpss- 
ea  is  introducMl  b.v  the  prosccutiuu  iu  rebuttal, 
v.46p.no.l3-68 


the  trial  court's  ruling  that  such  witnesses  are 
"intimate  acquaintances"  of  defendant,  so  as  tO' 
render  them  competent,  under  Code  Civ.  Proc. 
I  1870,  subd.  10,  will  not  be  disturbed,  except 
where  there  is  no  just  room  for  question  that  his 
discretion  has  been  improperly  exercised. 

2.  Whether  the  facts  developed  upon  his  exam- 
ination show  that  the  witness  is  an  "iulimate  ac- 
quaintance" is  a  question  for  the  judge,  and  not 
for  the  witness. 

3.  The  question  of  the  mere  manner  or  appear- 
ance of  a  person  at  a  particular  time  does  not  fall 
within  the  requirement  that  the  witness  must  be 
an  "intimate  acquaintance"'  in  order  to  be  a  com- 
petent witness  on  the  issue  of  the  person's  sanity. 

4.  A  jailer  who  had  an  excellent  opportunity  to 
study  defendant's  manner  and  mental  condition 
for  several  months,  during  which  lie  had  charge 
of  defendant,  may  testify,  on  the  question  of  in- 
sanity, to  defendant's  manner  or  appearance  at 
the  time  he  was  committe<l. 

5.  A  jailer  may  testify  to  the  conduct  of  defend- 
ant while  in  jail,  and  to  the  ai>i)arent  condition 
of  his  mipd  during  that  time,  in  rebuttal  of  a 
showing  of  a  general  and  permanent  state  of  de- 
mentia and  diseased  condition  of  mind  in  defend- 
ant. 

6.  On  a  trial  for  mnrder,  where  the  defense  is- 
Insanity,  and  no  issue  is  made  or  suj^gcsted  as  to 
defendant's  sanity  at  the  time  of  his  trial,  it  Is 
proper  to  instruct  the  jury:  "You  are  not  to  con- 
sider whether  or  not  defendant  is  insane  at  the 
present  time,  but  you  are  to  consider  him  as  now 
sane.  •  •  •  The  defendant  has  presented  the 
issue  to  you  that  nt  the  very  time  of  the  alleged 
commission  of  the  homicide  he  was  insane.  As 
I  have  already  told  you,  the  burden  of  proving 
his  insanity  at  that  time  rests  upon  him,  because 
the  law  presumes  he  was  then  sane." 

7.  Hltror  must  be  shown,  and,  where  the  record 
Is  silent  as  to  a  fact  which  it  is  claimed  is  essen- 
tial to  sustain  a  given  instruction,  the  instruction 
will  not  be  held  erroneous,  unless  it  would  be  so 
held  under  any  conceivable  state  of  the  case. 

8.  Whatever  is  proper  as  a  matter  of  argu- 
ment to  the  jury  is  not  erroneous  when  submit- 
ted an  a  statement  of  law  by  the  judge. 

9.  It  is  the  duty  of  the  judge,  in  his  charge,  to 
protect  the  jury  against  being  misled  by  imiirop- 
er  or  misleading  statements  or  claims,  made  in 
the  argument,  as  to  the  law  which  should  govern 
them. 

10.  On  a  trial  for  murder,  where  the  defense  is 
insanitj',  it  to  not  error  to  instruct:  "A  due  regard 
for  the  ends  of  justice,  and  the  peace  and  wel- 
fare of  society,  no  less  than  mercy  to  the  accused, 
require  that  [the  defense]  should  be  thoroughly 
Biiil  oarc'full.v  weighed.  It  is  a  plea  sometimes 
resorted  to  in  cases  where  aggravateil  crimes  have 
bopn_  committed  under  circumstances  which  afford 
full  proof  of  the  overt  acts,  and  render  hopeless 
all  other  means  of  evading  punishment.  While, 
therefore,  it  ought  to  be  viewed  as  a  not  less  full 
and  complete  than  it  is  a  humane  defense, -when 
satisfnctorily  established,  it  yet  shoiild  be  satis- 
factorily examined  into,  with  great  care,  lest  an 
ingenious  counterfeit  of  the  malady  furnish  pro- 
tection to  guilt." 

In  bank.  Appeal  from  superior  court,  Sono- 
ma county;  R.  P.  Crawford,  Judge. 

Dennis  McCarthy  was  convicted  of  murder, 
and  from  the  Jtidgineut,  and  from  an  order 
denying  him  a  new  trial,  appeals.    AfBrmed. 

Farquar  &  Hall,  for  apiieliaut.  Atty.  Gen. 
Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  The  defendant  was  con- 
victed of  murder  of  the  first  degree,  commit- 
ted In  the  killing  of  one  George  Fox,  and  was 
sentenced  to  be  hanged.  He  appeals  from 
the  judgment  and  from  an  order  denying  him 
a  new  trial.    The  defense  was  Insanity,  the- 
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homicide  being  admitted,  and  the  exceptions 
urged  are  based  upon  certain  rulings  made 
■on  the  admissibility  of  evidence,  and  direc- 
tions In  law  to  the  Jury,  bearing  upon  that 
defense,  which  It  is  claimed  were  erroneous. 
1.  Of  the  objections  to  rulings  upon  evi- 
dence, the  point  most  relied  upon  involves 
several  exceptions  of  the  same  character  aris- 
ing on  the  admission  by  the  trial  judge  of 
the  testimony  of  a  number  of  witnesses  in- 
troduced by  the  prosecution  to  rebut  the 
showing  made  by  defendant  on  the  subject 
of  his  sanity.  The  objection  in  each  instance 
was  that  the  testimony  was  incompetent  be- 
cause the  witness  was  not  an  "Intimate  ac- 
quaintance" of  defendant,  under  subdivision 
10,  §  1870,  Code  Civ.  Proc.  Each  of  these  wit- 
nesses was  examined  preliminarily  as  to  the 
extent  and  character  of  liis  previous  ac- 
quaintance with  the  defendant,  before  any 
questions  were  put  toucliing  the  subject  of 
defendant's  mental  soundness,  and.  In  over- 
ruling the  objection  made,  the  trial  judge 
necessarily  passed  in  each  instance  upon  the 
sufticiency  of  the  evidence  to  show  that  de- 
gree of  intimacy  which  would  render  the  wit- 
ness competent.  In  the  determination  of  this 
question,  as  in  that  of  any  other  fact  from 
oral  evidence,  he,  of  necessity,  must  be  con- 
ceded to  be  the  best  judge  of  what  the  evi- 
dence shows,  since  he  has  before  him  many 
elements  of  fact  which  cannot  be  transmit- 
ted to  paper,  but  which  enable  him  to  more 
correctly  weigh  the  evidence,  and  exercise  a 
wiser  discrimination  as  to  what  It  shows, 
than  one  who  reads  but  a  naked  statement  of 
the  evidence,  without  the  presence  of  the  wit- 
ness. And  so  it  has  been  held,  and  wisely, 
that  the  trial  judge  Is  to  be  accorded  wide 
discretion  and  latitude  in  this  respect,  and 
his  ruling  will  not  be  disturbed,  except 
where  the  evidence  is  so  lacking  as  to  leave 
no  just  room  for  question  that  the  discretion 
has  been  Improperly  exercised.  People  v. 
Pico,  02  Cal.  53;  Estate  of  Carpenter,  94  Cal. 
414,  20  Pac.  1101;  People  v.  Lane,  101  Cal. 
516,  36  Pac.  16;  People  v.  Schmltt,  106  Cal. 
52,  39  Pac.  204.  The  appellant  does  not  un- 
dertake to  point  out  with  any  particularity 
the  deficiencies  of  the  evidence  In  any  in- 
stance, but  contents  himself  with  the  general 
statement  that  it  Is  Insufilclent  to  show  In- 
timate acquaintance,  within  the  rule  laid 
down  by  this  court  in  Estate  of  Carpenter, 
supra.  But  while  that  case  discusses  and  de- 
fines what  the  words  "intimate  acquaint- 
ance," as  used  in  the  statute,  mean.  It  does 
not  undertake  to  prescribe  any  measure  of 
proof  by  which  that  relationship  is  to  be  de- 
termined. And,  In  the  nature  of  things,  It 
would  be  difficult  to  do  so.  After  a  discus- 
sion of  the  meaning  .of  the  statute.  It  is  there 
said:  "Now,  when  we  take  Into  considera- 
tion the  rule  as  It  exists  In  most  jurisdictions 
where  the  common  law  prevails,  we  must 
conclude  that  our  Code  has  attempted,  what 
haft  been  said  to  be  impracticable,  to  estab- 
lish a  rule  as  to  what  opportunities  of  ob- 


servation shall  entitle  a  witness  to  speak.  A 
nonexpert  may  testify,  but  only  if  he  has  had 
these  advantages  which  I  have  attempted 
briefly  to  specify,  notwithstanding  the  statu- 
tory attempt.  Since  It  requires  the  drawing 
of  a  definite  line  between  things  which  are 
separated  only  by  degrees  of  difference,  the 
rule  is,  and  must-  remain,  more  or  less  indefi- 
nite. A  very  large  discretion  must  be  conced- 
ed to  the  trial  court.  If  the  conclusion  reach- 
ed is  one  which  can  be  reasonably  entertain- 
ed, consistently  with  the  above  Idea  of  In- 
timacy, this  court  cannot  review  the  ruling." 
So  It  will  be  seen  that  that  case  leaves  the 
question  of  competency  practically  where  It 
found  It,— a  question  of  large  discretion  in 
the  trial  Judge  to  determine  whether  the  evi- 
dence in  any  instance  brings  the  witness 
within  the  rule  of  the  statute. 

With  this  principle  In  view,  we  have  cart^ 
fully  examined  the  testimony  of  each  witness 
objected  to,  and,  without  stating  It  In  detail, 
we  think  there  was  a  showing  in  every  in- 
stance which  would  preclude  us  from  saying 
that  the  ruling  of  the  learned  judge  of  tho 
court  below  was  unwarranted.  In  each  in- 
stance there  was  shown  an  acquaintance  be- 
tween the  witness  and  the  defendants  of  a 
greater  or  less  degree  of  Intimacy,  extending 
over  a  period  of  several  weeks,— a  period  more 
than  sufficient,  so  far  as  time  Is  concerned,  to 
afford  one  the  opportunity  of  forming  an  in- 
telligent judgment  of  the  condition  and  bent 
of  defendant's  mind;  and,  as  suggested  iu 
People  V.  Schmltt,  supra,  "something  must  l*>- 
conceded  to  the  Intelligence  of  the  witness, 
and  his  habits  of  observation,  and  of  thes<- 
qualifications  the  trial  court  can  better  Judge." 
It  Is  true  that  one  of  the  witnesses  (Thurstom 
stated  that  he  did  not  regard  himself  as  in- 
timately acquainted  with  defendant;  but  that 
was  a  question  for  .the  judge,  and  not  tlie  wit- 
ness; and  the  facts  developed  upon  his  ex- 
amination justified,  we  think,  the  adnoission 
of  his  evidence. 

The  witness  Welse,  the  jailer  who  received 
defendant  at  the  county  jail,  was  pennitteil 
to  testify  that  defendant  appeared  "rational" 
at  that  time.  The  witness  had  had  no  pre- 
vious acquaintance  with  the  defendant,  and  it 
It  contended  that  the  evidence  was  Incompe- 
tent. But  under  the  rule  declared  in  People 
V.  Lavelle,  71  Cal.  351,  12  Pac.  228,  and  U.il 
Uind  V.  Zollner,  102  Cal.  633,  36  Pac.  930,  and 
37  Pac.  231,  the  evidence  was  unobjectionable. 
It  is  there  held  that  the  question  of  the  mere 
manner  or  appearance  of  a  person  at  a  par- 
ticular time  does  not  fall  within  the  role 
which  requires  the  witness  to  be  an  "Intimati.- 
acquaintance"  in  order  to  be  competent  lo 
testify.  Moreover,  we  think  the  opinion  of  tlK 
witness  is  to  be  regarded  as  having  been  form- 
-ed  more  upon  his  subsequent  acquaintance 
with  .and  knowledge  of  defendant.  acquuv><1 
during  the  months  that  the  latter  remalndi 
under  his  charge  In  the  county  Jail,  than  nptui 
the  mere  appearance  of  defendant  when  fit^ 
brought  to  the  jail.    The  evidence  shows  thai 
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the  ■witness  had  a  very  excellent  opportunity, 
of  which  he  availed  himself,  to  acquire  au 
Intimate  knowledge,  and  foi-m  an  intelligent 
Judgment,  of  defendant's  manner  and  mental 
condition;  and  we  think,  upon  this  ground, 
that  the  evidence  was  admissible.  The  fur- 
ther evidence  of  this  witness  and  that  of 
Dougherty,  another  jailer,  as  to  the  conduct 
of  defendant  while  In  the  Jail,  and  the  appar- 
ent condition  of  his  mind  during  that  time, 
was  clearly  admissible  in  rebuttal  of  the 
sliowlug  of  a  general  and  permanent  state  of 
dementia  and  diseased  condition  of  mind  in 
the  defendant,  which  the  evidence  In  behalf 
of  the  latter  had  tended  to  establish,  and  was 
relevant  and  material  to  the  issue  before  the 
Jury.  People  v.  Lee  Fook,  85  Cal.  3(X),  24 
Pac.  654.  The  objection  to  the  question  asked 
witness  Pool  was  properly  overruled,  within 
the  doctrine  of  People  v.  Lavelle,  supra,  above 
adverted  to. 

There  are  some  other  exceptions  under  this 
head,  noted  in  a  very  general  way  In  appel- 
lant's brief,  but  which  counsel  has  not  argued, 
either  in  the  brief  or  orally.  We  have  care- 
fully examined  them,  however,  more  by  rea- 
son of  the  gravity  of  the  offense,  and  the  ex- 
treme consequences  to  defendant  of  this  ap- 
peal, than  in  the  expectation  of  finding  them 
possessed  of  merit  They  do  not  demand  sep- 
arate notice,  but  it  ifi  sufficient  to  say  that 
they  Involve  no  error. 

2.  The  court  correctly  Instructed  the  Jury  as 
to  the  character  of  insanity  which  would  con- 
stitute a  defense  to  the  charge,  and.  In  con- 
nection therewith,  gave  this  instruction: 
"You  are  not  to  consider  whether  or  not  the 
defendant  Is  Insane  at  the  present  time,  but 
you  are  to  consider  him  as  now  sane.  A  per- 
son charged  with  crime  cannot  be  legally  tried 
for  such  crime  unless  he  be  sane  at  the  time 
of  tlie  trial.  The  defendant  has  presented  the 
Issue  to  you  that  at  the  very  time  of  the  al- 
leged commission  of  the  homicide  he  was  in- 
sane. As  I  have  already  told  you,  the  bur- 
den of  proving  his  Insanity  at  that  time  rests 
upon  him,  because  the  law  presumes  he  was 
then  sane."  A  precisely  similar  instruction, 
from  which  the  present  one  was  evidently 
taken,  was  given  in  People  v.  Schmitt,  supra; 
and  It  was  contended  there,  as  it  is  here,  that 
It  was  erroneous,  as  an  Invasion  of  the  prov- 
ince of  the  jury.  In  virtually  withdrawing  from 
them  the  right  to  consider  the  question  of  de- 
fendant's sanity  at  the  time  of  the  trial  as  a 
factor  In  determining  whether  he  was  sane 
at  the  time  of  the  homicide.  But  It  was  held 
that  the  instruction  could  not  be  regarded  as 
liaving  that  effect;  that  no  question  having 
been  made,  or  issue  submitted,  as  to  the  de- 
fendant's sanity  at  the  time  of  the  trial,  "for 
the  purposes  of  the  trial  he  was  to  be  con- 
sidere'd  sane,  the  issue  being  whether  he  was 
sane  at  the  time  he  committed  tJie  homicide"; 
and,  fiirther.  that  the  court  having  properly 
charged  the  jury  that,  in  determining  whether 
defendant  was  sane  at  the  time  of  the  homi- 
cide, they  should  consider  all  his  acts  and 


conduct,  both  before,  at  the  ilme  of,  and  since 
the  act,  the  Instruction  could  not  uave  been 
understood  by  the  Jury  as  interfering  with 
that  right.  The  same  reasoning  applies  here. 
No  Issue  was  made  or  suggested  as  to  the 
defendant's  sanity  at  the  time  or  his  trial,  and, 
as  in  the  above  case,  the  Jury  were  properly 
charged  as  to  their  righr  to  consider  all  the 
evidence  bearing  upon  the  question  of  in- 
sanity. In  fact,  taken  in  connection  with  the 
whole  charge,  we  regard  the  instruction  as 
doing  no  more  than  informing  the  jury  that 
the  issue  submitted  to  them  was  that  of  de- 
fendant's sanity  at  the  date  of  the  homicide, 
and  that,  for  the  purposes  of  the  trial,  he  was 
to  be  considered  sane,  since  only  a  sane  man 
can  be  competently  put  upon  trial  for  an 
offense.  It  is  fiirther  suggested  in  People  v. 
Schmitt  that  the  instnu^tion  was  evidently 
given  to  correct  an  erroneous  suggestion  made 
in  the  argument  of  counsel,  and  for  that  pur- 
pose was  proper.  It  does  not  appear  wheth- 
er any  such  fact  occurred  in  this  case,  but, 
the  record  being  sUeut,  we  should  presume,  if 
necessary  to  sustain  the  .action  of  the  court, 
that  a  like  necessity  existed.  Error  must  l>e 
shown,  aiid,  where  the  record  is  silent  as  to- 
the  fact,  an  instruction  will  not  be  held  erro- 
neous unless  It  would  he  so  held  under  any 
conceivable  state  of  the  case. 

Defendant  also  objects  to  instructions  13  and 
14,  and  18  and  19,  wUch  were  as  follows:  (13; 
"1  Instruct  you  'that  the  doctrine  that  In  some 
forms  of  insanity  the  patient  or  sufferer  knows 
the  nature  of  his  act  fully,  but  at  the  same  time 
cannot  prevent  it,  through  paralysis  of  the  will 
power,  and  which  Is  sometimes  known  as  un- 
controllable or  irresistible  impulse,  has  no  legal 
standing  in  this  state,  and  Is  not  a  legal  defense 
to  crime.' "  (14)  "In  our  courts  of  law  there 
is  no  such  doctrine  established  or  recognized  as 
moral  Insanity  dislingoished  from  mental  de- 
rangement, as  an  e.xcuse  for  crime,  and  as  an 
exemption  from  punishment  therefor.  There  is 
no  such  type  of  insanity  recognized  in  our  courts, 
as,  for  instance,  that  a  person  may  steal  your 
property,  burn  your  dwelling,  murder  or  attempt 
to  murder  you,  and  know  at  the  time  that  the 
deed  is  a  criminal  act,  and  wrong  in  Itself,  and 
deserves  punishment,  liaving  the  abiUty  to  cor- 
rectly reason  on  the  subject,  and  yet  be  held 
guiltless,  and  not  punishable,  on  the  ground  sole- 
ly of  a  perversion  of  the  moral  sense."  (18)  "In 
prosecutions  for  crimes  the  defense  of  insanity 
is  often  interposed,  and  thereby  becomes  a  sub- 
ject of  paramount  importance  In  cruninal  juris- 
prudence. A  due  r^ard  for  the  ends  of  jus- 
tice, and  the  peace  and  welfare  of  society,  no 
less  than  mercy  to  the  accused,  require  that  it 
should  be  thoroughly  and  carefully  weighed.  It 
is  a  plea  somethnes  resorted  to  in  cases  where 
aggravated  crimes  have  been  committed  under 
circumstances  which  afford  full  proof  of  the 
overt  acts,  and  render  hopeless  all  other  means 
of  evading  punishment.  While,  therefore.  It 
ought  to  be  viewed  as  a  not  less  full  and  com- 
plete than  it  is  a  humane  defense,  when  satis- 
factorily established,  it  yet  should  be  satisfac- 
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torily  examined  Into  with  great  care,  lest  an  In- 
genious counterfeit  of  tbe  malady  fumisU  pro- 
tection to  guilt,"  (19)  "It  has  been  urged  for 
the  prisoner  that  you  should  acquit  blm  on  tbe 
ground  that,  it  being  Impossible  to  assign  any 
reason  for  the  peipetration  of  the  ofCeuse,  he 
must  have  been  acting  under  what  is  called  a 
'powerful  and  hrresistible  influence,  or  homi- 
cidal tendency.'  But  I  must  remarli  as  to  that, 
the  circumstance  of  an  act  being  apparently  mo- 
tlreless  is  not  a  ground  from  which  you  can 
safely  infer  the  existence  of  such  an  Influence. 
Motives  eslst,  unknown  and  Innumerable,  which 
might  prompt  the  act.  A  morbid  and  restless 
Xbut  h-resistible)  thirst  for  blood  would  itself  be 
a  motive  urging  to  such  a  deed  for  Its  own  re- 
lief." Appdiant,  in  his  brief,  says  that  while 
the  suggestions  contained  In  instructions  13,14, 
and  19  might  be  proper  as  matters  of  argument 
to  the  jury,  they  were  not  proper  as  statements 
■of  law  from  the  judge.  The  basis  upon  which 
counsel  draws  this  distinction,  be  does  not  dis- 
close; but  we  apprehend  that,  aside  from  a  dls- 
-cussion  of  the  evidence,  whatever  may  be  cor- 
rectly stated  by  counsel  in  argimiont  to  the  jury 
as  a  legal  guide  to  facilitate  their  deliberations 
must  necessarily  be  lieid  pi-oper  matter  for  In- 
stmctlon  by  the  judge,  since  the  latter  Is  the 
source  from  which  the  Jury  are  to  receive  their 
guidance  In  the  law.  But,  moreover,  the  prin- 
ciples embodied  In  these  instructions  have  been 
expressly  aK>roved  of  as  correct  statements  of 
the  law  of  Insanity  as  a  shield  for  crime.  Peo- 
ple V.  Hoin,  62  Cal.  120.  At  the  oral  argument, 
-appellant  made  the  further  objection  to  these  In- 
structions that  they  had  no  application  to  the 
circumstances  or  facts  of  this  case,  or  the  char- 
acter of  the  defense,  and  hence  were  a  mere 
statement  of  negative  matter,  which  was  mis- 
leading, and  Improper  to  lay  before  the  jury, 
and  calculated  to  prejudice  defendant's  case. 
But  the  statement  by  the  judge  In  instruction  19 
«f  what  had  been  urged  before  the  Jiu:y  shows 
that  matters  of  exactly  the  nature  referred  to  In 
the  Instructions  had  been  argued  to  them.  It  Is 
as  much  the  duty  of  the  Judge,  in  his  charge,  to 
protect  the  jury  against-  being  misled  by  im- 
proper or  misleading  statements  or  claims  made 
In  the  argument  as  to  the  law  which  should  gov- 
«rn  them,  as  It  is  to  correctly  state  the  affirma- 
tive propositions  of  law  arising  upon  the  evi- 
dence. Instruction  18  Is  substantially  the  same 
as  one  which  has  received  the  repeated  approv- 
al of  this  court  See  People  v.  Dennis,  39  CaL 
625;  People  v.  Bumberger,  45  Cal.  650;  Peo- 
ple V.  Pico,  supra;  and  People  v.  Larrabee  (just 
decided)  46  Pac.  922.  Appellant  claims  that 
tt  goes  beyond  the  one  given  in  those  cases,  but 
In  what  respect  he  does  not  point  out,  and  we 
are  unable  to  perceive  wherein  it  transgresses 
the  rule  as  there  declared.  While  couched  in 
language  slightly  different,  it  nevertheless  ex- 
presses the  same  Idea  and  means  the  same  thing. 
We  would  suggest,  however,  that,  where  tt  is 
deemed  essential  by  the  trial  judge  to  give  an  In- 
struction upon  this  point.  It  would  be  the  part 
of  wisdom  to  follow  approved  language.  We 
tbiul:,  in  fact,  it  would  lie  better  in  most  cases 


If  the  histructlon  were  omitted  altogether;  and. 
Indeed,  if  its  propriety  were  an  open  question, 
we  should  be  much  inclined  to  doubt  IL  While 
the  general  principles  which  It  states  are  no 
doubt  those  which  should  control  the  Jury  in 
passing  upon  such  defense,  the  case  must  be  a 
rare  one  where  their  snggestion  Is  really  de- 
manded. Juries  are,  as  a  rule,  ready  and  in- 
telligent In  distinguishing  betweoi  the  genuine 
and  the  simulated  in  any  defense  presented  for 
their  consideration,  while  the  danger  in  mak- 
ing such  suggestions,  however  general  in  their 
terms,  is  tliat  they  may  possibly  be  seized  upon 
as  intended  by  the  judge  to  intimate  and  char- 
acterize his  opinion  of  the  case  on  trial,— a  result 
almost  necessarily  prejudicial  to  defendant,  and, 
in  effect,  a  trespass  npon  the  constitutional  rij^t 
of  the  jury  to  pass  upon  the  facts  free  from  tbe 
Influence  of  the  judge.  In  tbe  present  case, 
however,  we  are  relieved  of  any  anxiety  as  to 
the  effect  of  this  instruction,  since  we  are  una- 
ble to  conceive,  in  view  of  the  circumstances  of 
the  case,  how  defendant  could  possibly  have 
l)een  prejudiced  thereby.  The  killing  was  an 
exceptionally  cold-blooded  and  wanton  one.  In- 
flicted upon  a  defenseless  man  from  no  other 
cause,  so  far  as  manifest,  than  a  feeling  of  pet- 
ty spite  and  jealousy,  having  no  just  founda- 
tion, while  the  evidence  relied  upon  to  establish 
the  defense  of  insanity  was  so  entirely  lacking 
in  ma,terial  substance  as  that  no  unbiased  jury, 
themselves  enjoying  the  blessing  of  sane  and 
reasoning  minds,  could  have  Justly  reached  a 
different  conclusion.  From  a  review  of  tbe 
whole  record,  we  are  satisfied  that  no  error 
exists  which  should  operate  to  set  the  verdlrt 
aside,  and  the  Judgment  and  order  most  there- 
fore be  affirmed.    It  Is  so  ordered. 

We  concur:  HARRISON,  J.;  McFARLAND, 
J.;  HENSHAW,  J.;  GAROUTTE,  J. 

I  dissent:  TEMPLE,  J. 


(US  Cal.  30S) 

MILE^S  T.  WOODWARD.     (S.  F.  367.) 

(Supreme  Court  of  California.     Dec.  14.  1886.) 

Mining  CtoRPOHATiovs — Statutory  RBGni.4TioKS 

—  Filing  Stathmbnts  —  Constitutiosalitt  o» 

Act— Special  Lkoisuation—Evidbuob—Bcrdbs 

OF  Proof— Plbadi  NO. 

1.  Act  April  23,  1880  (St  1880,  p.  134),  requit- 
ing directors  of  mining  corporations  to  make,  or 
cause  to  be  made  and  posted,  the  weekly  reporo 
of  the  superintendent,  does  not,  by  restricting 
the  action  of  domestic  corporations,  violate 
Const,  art.  12,  f  15,  providing  that  no  foreign 
corporation  shall  be  allowed  to  transact  bnsiiiess 
within  the  state  on  more  favorable  terms  than 
are  prescribed  by  law  to  similar  corporations  or- 
ganized under  the  laws  of  the  state. 

2.  Such  HCt  is  not  a  special  law,  thongh  some 
of  its  provisions  apply  only  to  mining  corporatjoas 
which  produce  bullion  from  gold  and  silver  bear 
Ing  ores,  since  the  greater  part  of  its  provisions 
apply  to  all  mining  corporations  generally. 

3.  A  complaint  in  an  action  to  recover  the  liq- 
uidated damages  provided  in  Act  April  23,  18^^(> 
(St.  1880,  p.  134),  for  failure  of  directors  of  a 
mining  corporation  to  make  or  post  the  weekly 
rpports  of  the  superintendent,  need  not  alleyre 
that  such  failure  or  refusal  was  willfal,  but  it  is 
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matter  of  defense  for  the  directors  to  state  that 
their  failure  was  not  willful. 

4.  In  a  suit  against  a  director  of  a  mining  cor- 
poration to  recover  the  statutory  liquidated  dam- 
ages provided  by  Act  April  23,  1880  (St.  1880, 
p.  134),  for  failure  to  make  and  post  the  weekly 
reports  of  the  superiutpndeiit,  certain  papers,  ap- 
pearing to  be  reports  made  by  the  superintendent 
of  the  mine  to  its  secretary,  but  not  shown  in  fact 
to  have  been  the  superintendent's  reports,  or  to 
have  been  the  only  reports  which  the  directors 
caused  to  be  posted,  are  inadmissible. 

5.  Where  directors  of  a  mining  company,  in 
the  statutory  action  against  them  for  failure  to 
make  out  and  post  the  weekly  reports  of  the 
superintendent  (Act  April  23,  1880),  put  in  an 
answer  containing  a  denial  of  a  violation  of  the 
statute,  and  also  matter  in  extenuation  and  ex- 
cuse, admissions  in  the  latter  portion  of  the  an- 
swer will  not  relieve  plaintiff  from  the  burden  of 
proving  Such  violation,  since,  under  Code  Civ. 
Proc.  §  441,  providing  that  defendant  may  set  up 
as  many  defenses  and  counterclaims  as  he  may 
have,  he  may  plead  all  his  defenses,  though  they 
are  inconsistent  with  each  other. 

6.  After  the  original  answer  has  been  super- 
seded by  an  amended  pleadiu;^,  portions  of  the 
original  answer  containing  admissions  are  not  ad- 
missible. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  William  E.  Miles  against  B.  B. 
Woodward.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

E.  S.  Pillsbury  and  P.  D.  Madison,  for  ap- 
pellant   C.  H.  Wilson,  for  respondent. 

HENSHAW,  J.  Appeals  from  the  judg- 
ment, and  from  the  order  denying  a  new  trial. 
Plaintiff,  a  stockholder  of  the  Bodle  Consol- 
idated Mining  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of 
California,  brought  this  action  against  defend- 
ant, a  director  of  said  corporation,  to  recov- 
er >1,000  liquidated  damages  for  a  violation  of 
the  provisions  of  the  act  of  April  23,  18S0  (St. 
18S0,  p.  134).  The  violation  complained  of 
was  the  alleged  failure,  refusal,  and  neglect  of 
the  directors  of  the  corporation  to  make,  or 
cause  to  be  made  and  posted  and  filed,  the 
weekly  reports  of  the  superintendent,  as  re- 
quired by  the  act. 

1.  It  is  first  claimed  that  the  act  in  ques- 
tion ts  unconstitutional  for  the  reason  that  it 
operates  only  upon  domestic  corporations,  and 
thereby  allows  foreign  corporations  to  trans- 
act business  within  this  state  upon  more  fa- 
vorable conditions  than  are  prescribed  by  law 
to  similar  corporations  organized  under  the 
laws  of  this  state,  in  violation  of  article  12,  { 
15,  of  the  constitution.  But  the  act,  as  its 
title  declares,  is  an  act  designed  for  the  "bet- 
ter protection  of  the  stockholders  In  corpora- 
tions formed  under  the  laws  of  the  state  of 
California,  for  the  purpose  of  carrying  on  and 
conducting  the  business  of  mining."  The 
statute  is.  In  its  nature,  both  penal  and  re- 
medial. It  Is  directed  to  the  internal  affairs 
of  the  corporation,  and  not  to  Its  outside  deal- 
ings, or  to  the  conduct  of  its  business.  The 
constitution  was  not  designed  to  limit  the  pow- 
ers of  the  legislature  when  dealing  with  the 


organization  and  government  of  corporations 
which  are  created  by  Its  own  will  and  act. 
Over  such  corporations  It  has  and  may  exer- 
cise full  powers  oif  control.  Over  the  organ- 
ization and  internal  government  of  foreign 
corporations,  however,  it  has  no  such  powers. 
The  laws  of  the  state  do  not  have  extrater- 
ritorial force.  It  would  be  meaningless  for 
this  state  to  try  to  legislate  upon  the  Inter- 
nal affairs  of  such  foreign  corporations,  and  it 
has  not  attempted  to  do  so.  This  law  is  de- 
signed to  protect  stockholders  of  domestic  cor- 
porations, and,  to  that  end,  has  declared  that 
the  directors  of  those  corporations,  the  con- 
duct of  whose  internal  affairs  is  subject  to  the 
control  of  the  legislature,  shall  do  specific  acts, 
under  a  prescribed  penalty  for  their  failure 
and  refusal.  It  does  not,  therefore,  relate  to 
the  business  of  the  corporation,  nor  Impose 
burdens  or  restrictions  upon  domestic  corpora- 
tions. In  the  conduct  of  their  business,  from 
which  foreign  corporations  are  relieved,  but 
pertains  as  exclusively  to  corporate  manage- 
ment as  do  the  Code  provisions  relating  to  the 
organization  and  conduct  of  savings  and  loan 
corporations,  street-railroad  corporations,  and 
all  corporations  whose  Internal  affairs  are 
more  or  less  carefully  regulated  by  the  Uiws 
of  the  state. 

2.  It  is  next  contended  that  the  act  In  ques- 
tion is  unconstitutional  as  being  a  special  law. 
Herein  the  argument  is  that  a  reading  of  the 
act  discloses  that  it  te  made  to  apply— First, 
only  to  mining  coipoi-atlons  which  produce 
bullion,  or  corporations  organized  for  the  pur- 
pose of  gold  or  silver  mining;  second,  that  it 
applies  only  to  such  of  those  corporations  as 
produce  bullion  from  gold  or  silver  bearing 
ores  or  quartz;  that  it  is,  therefore,  special, 
in  that  it  does  not  apply  to  domestic  corpora- 
tions engaged  in  the  mining  of  copper,  lead, 
quicksilver;  or  of  gold  obtained  by  drift  or 
hydraulic  mining.  Against  this  objection,  re- 
sjxjndent  urges  the  authority  of  the  case  of 
Hewlett  V.  Epstein,  63  Cal.  184.  But  in  that 
case  the  sole  argument  pressed  upon  the  at-. 
tentlon  of  the  court  was  that  the  act  In  ques- 
tion was  unconstltutlondl  because  It  applied 
to  mining  corporations  alone,  and  not  to  ail 
corporations.  The  language  of  the  opinion, 
in  briefly  disposing  of  this  contention  in  a 
single  sentence,  cannot  justly  be  considered 
as  conclusive  of  the  question  upon  this  new 
and  distinct  attack.  O^  the  numerous  cases 
In  which  judgments  have  been  obtained  under 
this  act,  and  appeals  taken  to  this  court,  • 
Hewlett  V.  Epstein  is  the  only  one  In  which 
the  constitutionality  of  the  act  was  raised. 
The  consideration  of  the  question  thus  pre- 
sented Is  therefore  not  foreclosed  by  any  of 
the  adjudicated  cases.  If  the  construction 
which  appellant  puts  upon  the  act,  viz.  that  It 
applies  only  to  those  mining  corporations 
which  extract  gold  or  silver  from  ores  and 
quartz,  were  to  be  accepted  as  the  true  one, 
his  attack  upon  the  constitutionality  of  this 
law,  ,as  being  arbitrary,  special  legislation, 
would  certainly  be  powerful,  if  not  irresistible. 
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But  we  cannot  agree  to  that  Interpretation. 
The  act  provides  for  the  doing  of  many  things 
by  the  officers  and  agents  of  all  mining  cor- 
porations. Some  of  the  things  required  to  be 
done,  such  as  keeping  a  complete  set  of  books, 
showing  all  receipts  and  expenditures  of  the 
corporation,  the  source  of  such  receipts  and 
objects  of  such  expenditures,  and  all  trans- 
fers of  stocli,  are  acts  which  may  be  performed 
by,  and  the  doing  of  which  is  therefore  prop- 
erly Imposed  upon,  all  mining  coriwrations. 
The  provision  requiring  the  superintendent  to 
report  weekly  the  number  of  men  employed 
by  him,  and  the  rate  of  wages  paid  to  each, 
likewise  applies  to  all  mining  corporations. 
The  superintendent  is  also  required  to  report 
the  amount  of  ore  extracted,  and  from  what 
part  of  the  mine  taken,  the  amount  sent  to 
the  mill  for  reduction,  and  its  asijay  value. 
These  requirements,  from  their  nature,  apply 
only  to  those  mining  corporations  which  ex- 
tract the  precious  metal  from  ores;  but  they 
apply  to  all  such  corporations,  and  are  as  gen- 
eral as,  from  the  varying  character  of  mining 
corporations  and  of  their  operations,  they 
could  be  made.  The  requirement  that  the 
superintendent  shall  certify  to  the  amount  of 
bullion  shipped  to  the  office  of  the  company, 
or  retained  by  him,  applies,  not  only  to  cor- 
porations which  extract  gold  or  silver  from 
ores,  but  equally  to  those  which  extract  it  by 
the  methods  of  placer  or  hydraulic  mining. 
In  short,  in  the  general  scheme  contemplated 
by  the  statute  there  are  found  many  provi- 
sions applicable  in  their  terms  to  all  mining 
corporations,  and  others  applicable  only  to 
such  mining  corporations  as  extract  the  pre- 
cious metals  from  ores.  But  the  law  does  not 
lose  its  general  characteristic,  nor  fall  of  uni- 
formity of  operation,  be<'ause  It  requires  all 
conporations  to  report  all  tiie  ores  mined  by 
them,  so  long  as  it  requires  all  of  those  which 
mine  precious  ores  to  make  such  roi>ort.  The 
very  fact  that  gold  Is  oi>talnod  somotinies  by 
hydraulic  mining,  as  free  gold,  and  at  other 
times  by  cruslilug  quartz,  shows  the  reason 
for  the  added  provisions  requiring  the  super- 
intendent to  report  the  nature  and  extent  of 
now  ore  discoveries. 

3.  Appellant  further  contends  that  the  trial 
court  erred  in  overruling  his  demurrer  to  the 
complaint.  The  coinplaipt  averred.  In  pre- 
cise terms,  that  the  defendant  directors,  "dis- 
regarding their  duty  and  obligation,  and  the 
rights  of  the  pialutifiE  in  the  premises,  on  and 
at  all  the  times  and  during  all  the  weeks  and 
periods  herein  mentioned,  did  entirely  fall, 
refuse,  and  neglect  to  make,  or  can.«!e  to  be 
made  and  posted  or  filed,  tlie  weekly  reports 
of  the  superintendent  required  to  be  made," 
etc.  It  is  alleged  that  this  complaint  Is  de- 
fective in  not  averring  that  the  failure  of 
the  directors  was  willful  and  intentional,  and 
In  this  regard  the  case  of  Eyre  v.  Harmon, 
92  Cal.  580,  28  Pac.  779,  Is  relied  upon.  In 
that  case  it  is  said:  "In  order  to  Justify  a 
recovery,  it  must  appear  that  there  has  been 


an  Intentional  disregard  of  the  law,— a  will- 
ful neglect  to  comply  with  Ita  requirements." 
And  it  is  argued  that  as  a  party  must  allege 
every  material  fact  which  he  Is  required  to 
prove,  and  will  be  precluded  from  proving 
any  fact  not  alleged  (Spring  Valley  Water- 
works V.  City  of  San  Francisco,  82  Cal.  2S«!. 
22  Pac.  910,  lOlC),  the  complaint  is.  In  this 
particular,  defective.  In  Eyre  v.  Harmon 
the  court  was  not  considering  the  sufiicienry 
or  insufficiency  of  a  pleading.  When  it  used 
the  language  quoted  and  relied  upon.  It  wa.>t 
considering  the  question  whether,  upon  proof 
of  the  directors'  failure,  they  could  be  ex- 
culpated and  relieved  from  the  penalty  by 
any  showing  whatsoever;  and  It  was  said, 
as  a  matter  of  common  right  and  justice, 
that  the  law  did  not  mean  to  exact  impossi- 
bilities of  them,  nor  to  punish  them  under  a 
penal  statute  for  an  act  beyond  their  power 
to  perform;  that,  therefore,  they  were  liable 
only  for  a  willful  and  intentional  failure. 
"Impossibilities,"  it  Is  further  said,  "are  not 
required  of  them,  but  only  that  they  shall  in 
good  faith  direct  this  officer,  who  Is  at  all 
times  subject  to  their  control,  to  obey  the 
positive  requirements  of  the  law  in  the  mat- 
ter of  these  reports."  The  statute  says: 
"In  case  of  the  failure  of  the  directors  to 
have  the  reports  and  accounts  current  made 
and  posted  as  In  the  first  section  of  this  act 
provided,  they  shall  be  liable."  The  aver- 
ment here  made  goes  further  than  the  lan- 
guage of  the  stn'ute,  for  It  Is  alleged  that 
the  directors  did  entirely  fall,  refuse,  and 
neglect  to  make,  or  cause  to  be  made  and 
posted,  the  report.  Upon  proof  following 
this  averment  of  their  failure  or  of  their  re- 
fusal, a  prima  facie  case  against  the  direct- 
ors is  established.  It  is  not  iucunibent  uimmi 
the  plaintiff,  under  this  statute,  to  show  that 
tlielr  failure  was  willful.  It  is  a  matter  of 
defense  for  the  directors  to  prove  that  it 
was  not.  The  opinion  in  Eyre  v.  Harmon  is 
to  be  read  In  connection  with  that  of  Schenck 
T.  Bandmann,  81  Cal.  i'U.  22  Pac.  «."»4,  where, 
discussing  the  same  que.xtlon.  It  Is  said:  "It 
may  be  that,  under  possible  circumstances, 
tiie  directors  of  a  corporation,  when  tbey 
have  failed  to  comply  strictly  with  the  law. 
should  be  held  excused.  For  example,  the 
president  or  secretary,  or  both  of  them, 
might  he  taken  sick  and  die,  rendering  it 
impossible  for  the  account  to  be  made,  veri- 
fied, and  posted  In  time.  But,  If  so,  th*-' 
facts  must  be  withhi  the  knowledge  of  the 
directors  who  are  sued,  and  should  be  set 
forth  and  proved."  It  Is  here  made  plainly 
apparent  that,  the  failure  being  shown,  cir- 
cumstances of  exculi)ation  are  matters  of 
defense. 

4.  I'laintlff,  over  the  objection  "and  excep- 
tion of  defendants,  introduced  in  evidence 
certain  papers,  appearing  to  be  reports  made 
by  the  superintendent  of  the  mine  to  its  sec- 
retary. No  evidence  preceded,  accompanied, 
or  followed  the  admission  of  these  papers,  to 


Digitized  by 


Google 


Goto.) 


THOMAS  V.  WASOJT. 


107» 


show  that  they  were  in  fact  the  superintend- 
ent's reports,  or  that  they  were  the  only  re- 
ports which  the  directors  caused  to  be  post- 
ed. Upon  all  these  matters  no  light  is  shc*l, 
and,  so  far  as  the  record  speaks,  they  are 
but  fugitive  sheets,  of  no  meaning  or  Import. 
Respondent  contends,  however,  that,  by  rea- 
son of  matters  not  ai)pearlng  in  the  state- 
ment, they  were  offered  as  being  the  reports, 
and  the  only  reports,  received  and  posted  by 
the  directors.  This  claim  cannot,  of  course, 
be  considered.  He  further  contends  that  the 
admissions  of  the  answer  relieve  from  the 
force  of  appellant's  objection.  The  answer, 
however,  contained  two  separate  and  distinct 
defenses.  By  the  one,  defendant  rested  up- 
on a  denial  of  a  vioUition  of  the  statute.  By 
the  other,  defendant  averred  matters  of  ex- 
tenuation, excuse,  and  defense,  and  ended 
by  setting  forth  certain  reports  of  the  super- 
intendent, which  it  was  alleged  the  directors 
caused  to  be  posted,  and  which  are  identical 
in  form  with  those  admitted  in  evidence. 
But  under  our  system  a  defendant  may  plead 
any  and  all  his  defenses,  and  they  may  be 
inconsistent  the  one  with  the  other.  Code 
Civ.  Proc.  5  441;  Buhne  v.  Corbett,  43  Cal. 
204.  And  the  effect  of  a  denial  in  one  de- 
fense is  not  waived  by  the  setting  up  of  af- 
firmative matter  in  another  defense.  Bil- 
lings V.  Drew,  52  Cal.  ofio.  It  was  therefore 
incumbent  upon  plaintiff  to  prove  defend- 
ant's violation  of  the  statute,  and  this  his 
evidence,  as  disclosed  by  the  record,  unques- 
tionably fails  to  do.  For  the  reports  which 
were  offered  were  not  generally  admissible 
against  defendant  to  overcome  the  effect  of 
his  denial  of  piaintllTs  charges.  Miller  v. 
Chandler,  59  Cal.  540;  DUlon  v.  Center,  OS 
Cal.  561,  10  Pac.  176. 

5.  Defendant's  original  answer  had  been 
superseded  by  an  amended  pleading.  Over 
defendant's  objections,  portions  of  his  orig- 
inal answer,  containing  admissions,  were  ad- 
mitted. This  was  error.  Mecham  v.  McKay, 
a.7  Cal.  154;  Ralphs  v.  Hensler  (Cal.)  45 
Pac.  1062.  The  Judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:  TEMPLE,  J.;  McFARLAND.J. 
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THOMAS  et  al.  v.  WASON. 
(Court  of  Appeals  of  Colorado.     Sept.  14,  1896.) 
Principal  and  Surett — Rblrasb  or  Principal — 

EfFBCT  as  to    SCRETV — iNOEMNITr  OF 

Surety— Payment. 

1.  Judgment  was  obtained  aRainst  the  principal 
on  an  injunction  Iwnii.  and  property  sufficient  to 
satisfy  the  snnie  leried  on.  The  plaintiff  then 
M^reed  to  release  the  levy,  vacate  the  judKinont, 
and  talte  a  new  judRment  against  the  principal 
and  snreties,  and  malte  the  amount  thereof  out 
of  the  sureties.  Held  that,  by  the  relensp  of  the 
levy,  the  sureties  were  relieved  of  ail  lial>iiity. 

2.  Tl»e  fact  that  the  sureties  were  indemnified 
by  a  collateral  bond  executed  by  other  persons 


did  not  avoid  the  effect  of  the  release  of  tiie  prin- 
cipal. 

3.  Judgment  was  obtained  against  the  principal 
on  an  injunction  bond,  and  money  belonging  to 
the  principal  sufficient  to  satisfy  the  same  was 
seized  on  e.xecution.  Held,  that  such  levy  was 
equivalent  to  a  payment  of  the  judgment,  re- 
leasing the  sureties  from  all  liabitity  on  the  l)ond. 

Appeal  from  district  court,  Arapahoe  county. 
Action  by  M.  V.  B.  Wason,  receiver,  against 
the  Baclielor  Transportation  Company,  as 
principal,  and  C.  S.  Thomas  and  W.  H.  Bry- 
ant, as  sureties,  on  an  Injunction  bond.  There 
was  a  Judgment  for  plaintiff,  and  the  sureties 
appciU.    Reversed. 

Thomas,  Uartzell,  Bryant  &  Lee,  for  appel- 
lants.    Carpenter  &  McBlrd,  for  appellee. 

THOMSON,  J.  This  suit  was  brought  upon 
the  following  undertalcing  for  Injunction:  "I'e- 
tition  of  the  Bachelor  Transportation  Com- 
pany in  the  Suit 'of  Mason  B.  Carpenter  and 
William  N.  McBIrd,  Plaintiffs,  vs.  The  Was  n 
Toil-Road  Comi)any  and  William  U.  Cociirau, 
Defendants.  Undertaking  on  Injuuctiou. 
Whereas,  the  above-named  petitioner  has  filed 
a  petition  in  the  above  action  in  the  district 
court  of  the  Second  Judicial  district  of  the 
btate  of  Colorado,  in  and  for  the  said  county 
of  Arapahoe,  against  M.  V.  B.  Wason,  re- 
ceiver in  said  action,  and  has  appIlMl  for  and 
obtained  a  temporary  restraining  order  against 
said  M.  V.  B.  Wason,  as  said  receiver,  enjoin- 
ing and  restraining  him  from  the  commission 
of  certain  acts,  as  in  the  petition  filed  in  the 
said  action  is  more  particularly  set  forth  and 
described,  and  as  set  forth  In  said  restraining 
order:  Now,  therefore,  we,  the  undersigned, 
residents  of  the  county  of  Arapahoe,  state  of 
Colorado,  In  consideration  of  the  premises  and 
of  the  issuing  of  said  restraining  order,  do 
jointly  and  severally  undertake,  in  the  sum 
of  three  thousand  dollars,  and  promise,  to  the 
effect  that,  in  case  said  order  shall  Issue,  the 
said  plttlDtlff  will  pay  to  the  said  Wason,  as 
receiver,  all  such  costs  and  damages  as  shall 
be  awarded  against  the  complainant  In  case 
the  said  injunction  shall  be  modified  or  dis- 
solved, in  whole  or  In  part.  Dated  this  16th 
day  of  December,  A.  D.  1893.  The  Bachelor 
Transportation  Company,  by  C.  H.  Pierce,  Its 
Attorney.  W.  H.  Bi-yant.  O.  S.  Thomas." 
The  injunction  was  dissolved,  and  the  plaintiff, 
the  receiver,  brought  this  action  to  recover  his 
costs -and  damages.  The  undisputed  facts,  as 
they  appear  from  the  evidence,  are  as  follows: 
After  the  injunction  was  dissolved,  the  re- 
ceiver brought  suit  upon  the  undertaking 
against  the  Bachelor  Transportation  Conipiuiy 
and  Thomas  and  Bryant,  in  which  Judg'nent 
was  rendered  against  the  transportation  com- 
pany alone  for  |1,130.  When  Thomas  .inil 
Bryant  signed  the  undertaking,  they  exact,  d 
and  received  an  indemnifying  bond,  in  whioli 
the  obligors  covenanted  to  make  good  to  thorn 
whatever  loss  they  might  sustain  by  reason  of 
the  undertaking  which  they  had  signed.  Sum- 
mons had  been  served  on  the  trausportatioit 
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company  some  time  before  service  was  had 
upon  them,  and  at  the  time  Judgment  was 
rendered  against  the  company  the  period  with- 
in which  they  were  required  to  answer  had 
not  expired.  An  execution  was  issued  upon 
the  judgment,  and  by  means  of  it  the  sum  of 
$4,300  of  money  I)elongIng  to  the  transporta- 
tion company  was  secured.  About  a  month 
after  the  rendition  of  the  judgment  an  agree- 
ment was  entered  into  Ijetween  the  attorneys 
representing  the  recelrer  and  the  company,  re- 
spectively, which  provided  that  the  Judgment 
against  the  company  should  be  vacated,  and 
the  execution  recalled,  and  another  judgment 
entered  against  all  the  defendants,  the  attor- 
neys for  the  receiver  stipulating  to  make  the 
money,  if  possible,  out  of  the  defendants  other 
than  the  company.  In  accordance  with  this 
agreement,  the  judgment  against  the  company 
was  set  aside,  the  execution  recalled,  the 
money  which'  had  been  secured  released,  and 
a  new  judgment  entered  against  the  transpor- 
tation company  and  the  sureties,  Thomas  and 
Bryant,  Jointly,  and  an  execution  issued  upon 
it  against  Thomas  and  Bryant  Until  the  is- 
suance of  this  execution  the  latter  had  no 
knowledge  of  the  agreement  we  have  men- 
tioned, or  of  any  of  the  proceedings  which 
were  subsequently  had  in  the  case.  Thomas 
and  Bryant  having  received  information  of 
the  agreement,  and  of  the  subsequent  proceed- 
ings, iipon  their  applicaition  the  judgment  was 
set  aside  as  to  them,  and  they  answered,  and 
the  trial  which  followed  resulted  in  a  judg- 
ment against  them  for  $808.70,  from  which 
they  have  prosecuted  an  appeal  to  this  court. 
Upon  this  trial  the  facts  appeared  as  we  have 
detailed  them. 

Several  points  are  made  for  a  reversal  of 
the  judgment,  but  the  only  question  which 
we  deem  it  important  to  consider  concerns  the 
effect  of  the  proceedings  of  the  plaintiff  in  re- 
lation to  the  judgment  against  the  transiiorta- 
tlon  company  upon  the  liability  of  the  sure- 
ties. In  Brandt,  Sur.  S  378,  we  find  the  follow- 
ing general  rule  laid  down:  "If  the  creditor 
recovers  a  judgment  against  principal  and 
surety,  or  against  the  principal  alone,  and  exe- 
cution is  issued  thereon,  and  levied  upon  real 
or  personal  property  of  the  principal  subject 
thereto,  and  such  property  is,  by  the  act  of 
the  creditor,  released  from  the  levy,  and  lost 
as  a  security,  the  surety  is  discharged  to  the 
extent  that  he  is  injured  thereby."  The  doc- 
trine of  the  text  is  fully  sustained  by  the  ad- 
judications. But  we  are  met  on  behalf  of 
the  plaintiff  by  the  proposition,  as  an  excep- 
tion to  this  general  rule,  that.  Where  sureties 
are  indemnified,  they  are  not  released  by  a  re- 
lease of  the  principal;  and  it  is  contended 
that  the  facts  of  this  case  bring  it  within  the 
exception.  As  sustaining  tliis  proposition  we 
are  cited  to  the  following  adjudged  cases: 
Moore  T.  Paine,  12  Wend.  123;  HubbeU  v. 
Carpenter,  5  N.  Y.  171;  Chilton  v.  Robbins,  4 
Ala.  223;  Morrison  v.  Bank,  65  X.  H.  253,  20 
AtL  300;  Jones  t.  Ward,  71  Wis.  152,  3C  N. 


W.  711.    If  counsel's  doctrine  Is  correct,  a  re- 
lease of  the  principal  debtor  cannot  be  plead- 
ed by  the  indemnified  surety,  no  matter  what 
may  be  the  nature  of  his  indemnity.     We 
think  the  proposition  is  too  comprehensive, 
and,   except  within  limits  outside  of  which 
this  case  falls,  it  is  not  sustained  by  the  de- 
cisions to  which  we  have  been  referred.    In 
Moore  v.  Paine  the  sureties  were  secured  by 
a  bond  and  warrant  of  attorney,  executed  b.r 
the  principal,  for  the  payment  of  $1,000,  and 
authorizing  the  confession  of  Judgment  agaiast 
him  for  the  amount    The  bond  and  warraoc 
were  executed  with  the  Intent  to  place  money 
In  the  hands  of  the  sureties  to  enable  tbem  to 
pay  the  bond  on  which  they  were  sureties. 
They  caused  a  judgment  upon  their  bond  to  be 
entered,  and    collected    upon    the    judgment 
$750,  which  they  retained.     The  amount  for 
which  they  were  liable  as  sureties  was  $500. 
The  court  said:   "The  sureties  received  from 
the  debtor  the  whole  amount  to  become  doe 
on  the  bond  in  question,  and  after  that,  as 
between  hbn  and  them,  they  were  the  prin- 
cipals, and  owed  the  debt"     In  Chilton  v. 
Robbins  the  sureties  had  obtained  from  the 
principal  a  deed  of  trust  on  property  to  se- 
cure themselves  against  liability  on  their  sure- 
tyship, which  was  ample  for  that  purpose. 
The  court  held  that  the  taking  of  the  tru.<it 
deed  was,  in  effect  an  appropriation  by  them 
of  that  portion  of  the  effects  of  the  principal 
to  the  payment  of  the  debt     The  court  to 
Jones  V.  Ward  illustrated  the  rule  by  which  it 
held  the  idemnified  sureties  liable,  notwitli- 
standing  the  release  of  the  princiiwl,  as  fol- 
lows:  "A.  becomes  security  for  B.  to  C.  for 
the  payment  of  $1,000.    B.  puts  property  into 
the  hands  of  A.,  worth  $1,000.  to  Indemnify 
him  against  loss  because  of  the  obligation  tba<! 
assumed  by  him.    C.  releases  B.,  the  principal 
debtor,  from  all  liability  on  account  of  the 
debt,  but  receives  no  payment  thereon.     A., 
the  surety,  then  sells  the  pledged  property  for 
$l,oeo,  and  retains  the  proceeds.     It  is  en- 
tirely reasonable  and  just  that,  notwithstantl- 
ing  the   release  of  the  principal   debtor,  C. 
should  have  his  remedy  against  the  surety  for 
the  amount  realized  by  him  in'  the  sale  of  the 
pledged  property."     The  decision  in  HubbeU 
V.  Carpenter  was  simply  that  a  surety,  by  re- 
fusing to  take  the  control  of  a  judgment  and 
execution  against  the  principal  debtor,  when 
offered  to  him  by  the  creditor,  might  deprive 
himself  of  the  right  to  demand  subrogation, 
when  the  debt  was  sought  to  be  collected  from 
him.    There  was  no  question  of  Indemnity  in 
the  case.     The  decision  In  Morrison  ▼.  Bank 
Is  equally  Inapplicable.    Where  a  surety,  for 
the  purpose  of  his  indemnification,   bas  ob- 
tained possession  or  control  of  property  or 
money  of  the  principal  debtor  sufflolent  for 
the  payment  of  the  debt  and  which  would 
otherwise  be  available  to  the  creditor  for  that 
I  purpose,  to  permit  him  to  retain  the  security 
and  repudiate  the  obligation   would   be  un- 
just whether  the  principal  was  released  or 
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not;  ana  It  Is  in  such  cases  tbat  tbe  courts  ; 
have  held  that  the  release  of  the  prluc-ipal  | 
debtor  does  not  discharge  the  surety.     We  j 
think  that  the  exception  to  the  general  rule  1 
must  be  confined  to  this  class  of  cases,  and  ' 
that  it  cannot  be  ejctended  to  the  case  of  an 
Indemnifying  bond  executed  by  other  sure-  . 
ties   without  abrogating  the  rule  itself.    The 
defendants  Thomas  and  Bryant,  as  sureties  I 
on  the  Injunction  undertaking,  were  Indemnl-  ; 
fled  by  a  bond,  executed  by  a  number  of  per-  | 
sons,  conditioned  for  the  payment  of  such 
damages  as  they  might  sustain  by  reason  of 
their  suretyship  on  the  undertaking.     This  ! 
bond  was  executed   at  the   instance  of  the  ' 
Bachelor  Transportation  Company,  or  persons  1 
acting  In  Its  behalf.    The  obligors  upon  this 
bond  were  sureties  for  the  transportation  com- 
pany.   If  the  company  should  fail  to  pay  the  ] 
damage  awarded  against  It,  they  were  the 
persons  who  were  ultimately  liable,  and  they  : 
would  be  directly  affected  by  a  release  of  the  | 
company  from  Its  liability.    As  against  them,  ' 
neither  the  receiver  nor  Thomas  and  Bryant 
had  the  right  to  discharge  the  company,  or  re-  | 
linquish  the  money  which  had  been  taken  by  | 
the  execution.    T^ey  were  immediately  inter-  ■ 
tttted  in  having  that  money  applied  In  tbe  { 
IMjyment  of  the  judgment,   and.  If  Thomas  1 
and  Bryant  had  failed  in  this  suit  to  avail  j 
themselves  of  the  transaction  between  the  re- 
ceiver and  the  company,  their  right  of  action  | 
upon  the  indemnifying  bond  would  have  been  I 
lost.     If  they  had  sat  idly  by,  and  suflTered  ' 
judgment  to  which  the  plaintiff  was  not  entl-  j 
tied  to  go  against  them  by  default,  they  could  ' 
not  compel  reimbursement  from  the  indemnl-  |. 
fying  bondsmen.     The  rights  of  the  latter 
could  not  be  wantonly  sacrificed,  either  by  the 
act  of  the  receiver  or  the  negligence  of  Thom- 
as and  Bryant.    The  defense  made  by  Thom- 
as and  Bryant  was,  therefore,  proper.    It  was 
one  which  they  had  the  right  to  interpose,  and 
which.  In  justice  to  the  persons  securing  them, 
It  was  their  duty  to  interpose. 

But  there  is  another  ground,  uncoimected 
with  any  question  of  indemnity,  upon  which 
we  can  dispose  of  the  case  with  equal  satis- 
faction to  ourselves.  The  undertaking  was 
that  the  transportation  company  would  pay  to 
the  receiver  all  such  costs  and  damages  as 
should  be  awarded  against  It,  in  case  the  in- 
junction should  be  modified  or  dissolved.  In 
whole  or  in  part.  To  fix  Ihe  liability  of  the 
sureties,  there  must  be  a  Judgment  against 
the  company.  Cod",  $  161,  provides  that.  In 
suing  on  such  an  undertaking.  It  shall  not  be 
necessary  to  bring  suit  in  the  first  instance 
against  the  principal  to  ascertain  the  amount 
of  damages  sustained,  but  that  principal  and 
surcrty  may  be  sued  together,  and  damages 
assessed  and  awarded  against  both.  Without 
this  provision  It  would  be  neces.sary  to  ob- 
tain judgment  against  the  principal  before 
proceeding  against  the  surety.  The  Code 
simply  permits  a  joint  action.  It  does  not 
forbid  a  suit  against  the  principal  first,  and 


parties  are  at  liberty  to  proceed  In  that  man- 
ner If  they  so  desire.  This  action  was 
brought  against  the  principal  and  the  sure- 
ties Jointly,  but  the  plaintiff  saw  fit  to  take 
judgment  against  the  principal  alone.  That 
judgment  was  regular  and  valid.  Execution 
Issued,  and  more  money  than  sufficient  to 
pay  the  judgment  was  secured.  This  money 
was  voluntarily  released  by  the  plaintiff. 
When  the  money  was  levied  upon,  the  pur- 
posG  for  which  the  undertaidng  was  given 
was  accomplished.  As  the  undertaking  was 
that  the  company  would  pay  the  judgment, 
if  it  had  voluntarily  done  so,  the  moment  tbe 
payment  was  made  the  right  of  action  upon 
the  undertaking  was  extinguished,  and  no 
subsequent  return  of  the  money  to  the  com- 
pany ctfuld  revive  It  Instead  of  being  paid 
voluntarily,  however,  the  money  was  seized 
by  execution.  It  thus  passed  within  the  con- 
trol of  the  plaintiff  for  the  purpose  of  paying 
the  Judgment.  It  was  as  available  for  that 
purpose  as  If  it  had  been  delivered  to  the 
plaintiff  by  the  company.  Its  seizure  by  the 
execution  was  equivalent  to  payment  by  the 
company,  and  by  a  payment,  whether  volun- 
tary or  compulsory,  the  condition  of  the  under- 
taking was  satisfied.  The  plaintiff  released 
the  money  and  suffered  It  to  be  returned  to 
the  company  at  bis  own  perU.  When  the 
money,  sufiicient  for  the  payment  of  the  Judg- 
ment, came  within  the  control  of  the  plain- 
tiff, and  might  liave  been  used  to  discharge  tbe 
Judgment,  all  liability  upon  the  undertaking 
was  extinguished,  and  the  instrument  could 
not  thenceforth  be  made  tbe  foundation  of  an 
action.  The  judgment  must  be  reversed.  Ke- 
versed. 

On  Petition  for  Rehearing. 
(Dec.  14,  1890.) 

We  deem  it  proper  to  bestow  a  few  words 
upon  the  petition  for  a  rehearing  filed  in  this 
cause.  The  first  reason  given  why  a  rehear- 
ing should  be  allowed  is  as  follows:  "The 
opinion  handed  down  is  based  upon  the  idea 
that  the  bond  in  suit  was  the  bond  of  the 
Bachelor  Transportation  Company,  as  prin- 
cipal, and  that  appellants  are  mere  sureties 
for  the  company;  whereas,  in  truth  and  fact, 
as  shown  by  the  pleadings  and  the  evidence, 
the  Bachelor  Transportation  Company  was 
only  a  nominal  party,  the  real  parties  being 
the  persons  signing  the  indemnifying  bond  to 
the  appellants."  The  bond  was  given  to  en- 
able the  Bachelor  Transportation  Company 
to  obtain  a  writ  of  Injtmctlon  against  M.  V.  B. 
Wason,  receiver  of  the  Wason  Toll-Road 
Company.  If  the  appellants  were  not  sure- 
ties for  that  company,  the  instrument  was  not 
a  bond,  and  the  appellants  were  not  sureties 
at  all.  If  the  transportation  company  was 
only  a  nominal  party,  or  was  not  itself  the 
real  and  only  party  in  whose  behalf  the  in- 
junction was  granted,  the  record  utterly  fails 
to  disclose  the  fact 

The  following  is  the  second  reason  stated: 
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"The  opinion  assumes  that  the  indemnifying 
honA  was  executed  at  the  instance  of  the 
Bachelor  Transportation  Company,  or  persons 
acting  in  Its  behalf.  The  pleadings  and  the 
evidence  show  that  the  Bachelor  Company 
never  knew  of  the  bringing  of  the  suit  or  the 
giving  of  the  bond  until  after  its  execution, 
when  the  Indemnifying  bond  was  given  by  the 
parties  Interested  in  obtaining  the  Injunction." 
Upon  the  question  whether  tlie  indemnifying 
bond  was  executed  at  the  lostance  of  the 
Bachelor  Transportation  Company,  we  quote 
the  following  from  the  plaintiff's  replication: 
"That,  as  a  condition  precedent,  and  as  an 
Indemnity  to  them  for  signing  said  bond,  said 
ftureties,  the  defendants  Thomas  and  Bo'ant, 
required  the  said  transportation  company  and 
other  persons  interested  to  furnish  them  with 
an  Indemnity  bond  In  the  sum  of  two  thou- 
sand dollars.  Indemnifying  and  protecting 
them  against  all  loss  or  damage  they  might  sus- 
tain by  reason  of  their  signing  as  such  sureties, 
of  which  indemnity  bond  the  following  is  a 
copy."  Here  follows  a  copy  of  the  bond.  Fur- 
ther, upon  the  same  question,  Edward  Higgin, 
the  president  of  the  transportation  company, 
and  a  witness  for  the  plaintiff,  testifying  con- 
cerning the  Indemnifying  bond,  said:  "As  I 
remember,  the  transportation  company  and 
others  were  required  to  furnish  a  bond.  Oth- 
er people  signed  it."  Who,  besides  the  com- 
pany, were  required  to  furnish  the  bond,  the 
evidence  nowhere  discloses.  In  view  of  the 
foregoing,  we  feel  safe  in  saying  that  the 
statement  In  the  opinion  that  the  bond  was 
executed  at  the  Instance  of  the  transportation 
company— that  is,  that  the  company  procured 
Its  execution  in  response  to  the  demand  of 
Thomas  and  Bryant— is  not  an  assumption. 
Furthermore,  when  it  procured  the  execution 
of  the  indemnifying  bond,  it  must  have 
known,  even  if  It  did  not  know  before,  of  the 
bringing  of  the  suit  and  the  giving  of  the  in- 
junction bond,  and,  by  furnishing  the  indem- 
nifying bond,  it  at  least  ratified  the  acts  of  the 
party  assuming  to  represent  it  In  bringing  the 
suit,  and  In  subscribing  its  name  to  the  in- 
junction bond,  and  piocuring  Thomas  and 
Bryant  to  sign  the  bond  as  sureties. 

The  remaining  objection  to  the  opinion  is  as 
follows:  "The  opinion  assumes  that  the  money 
of  the  transportation  company  was  actually 
in  hand,  and  voluntarily  surrendered.  The 
evidence  shows  that  a  certain  amount  of  mon- 
ey due  the  Bachelor  Company  was  garnished, 
and  that  no  proceedings  were  taken  to  ascer- 
tain the  liability  of  the  garnishees,  but  that 
a  motion  was  made  to  set  aside  the  judgment, 
and  vacate  such  garnishment  proceedings,  and 
such  motion  was  about  to  prevail,  when  the 
garnishees  were  relea.sed  by  the  acts  of  the 
appellee."  Again  we  have  recourse  to  the 
testimony  of  Mr.  Higgin,  the  transportation 
company's  president:  "Q.  And  then  were  you 
served  with  summons  in  this  suit?  A.  Yes, 
sir;  Mr.  Osbom  (wasn't  it?),  a  constable  em- 
ployed by  Mr.  Wason,  served  me  with  sum- 
mons.   Q.  Then  you  did  not  notify  Mr.  Pierce, 


or  some  one,  to  attend  to  It  for  you?   A.  I  difi, 
and  the  county  attorneys.     Q.  And  the  next 
thing  you  knew  there  was  a  judgment  ren- 
dered against  you?    A.  Yes,  sir.     Q.  And  an 
execution  out?    A.  Yes,  sir.     Q.  A' judgment 
for  $1,130,  I  believe,  wasn't  It?    A.  Yes,  sir. 
Q.  Then  they  levied  upon  a  lot  of  your  prop- 
erty?    A.  Yes,  sir.     Q.  They  secured  money 
coming  to  you  from  the  New  York  Chance 
Mining  Company  and  the  Amethyst  Mining 
Company?     A.  Yes;    some  54,300   they  tied 
up."     Further  on,  speaking  of  the  agreement 
for  the  vacation  of  the  judgment  and  the  re- 
call of  the  execution,  the  same  witness  testi- 
fied:  "Q.  Now,  In  pursuance  of  that  stipula- 
tion, they  released  aU  this  attachment  and 
garnishee  process  against  your  property?    A. 
Yes,  sir.     Q.  And  you  got  back  your  $4,300? 
A.  Yes,  sir."    It  is  an  inference  from  the  tes- 
timony that  the  money  was  secured  by  gar- 
nishment upon  the  execution,  and  it  may  also 
be  Inferred  that  a  motion  of  some  kind  was 
Interposed  by  the  company,  having  for  its  ob- 
ject the  relieving  of  the  company  from  the 
garnishment.     Upon  all  this  the  evidence  is 
inferential,  and  not  direct;   but  that  the  mo- 
tion, whatever  It  was,  was  about  to  prevail. 
Is  a  pure  assumption  of  counsel.     It  is  entire- 
ly clear  that,  by  means  of  an  execution,  issued 
upon  a  judgment  which,  so  far  as  the  record 
shows,  was  valid  and  enforceable,  $4,300  of 
the  company's  money  was  in  some  manner 
levied  upon;  and  It  Is  also  clear  that,  in  virtue 
of  the  stipulation,  the  money  was  released  by 
the  plaintiff,  and  the  company  permitted  to 
receive  it.     In  respect  to  the  securing  of  tht 
money  by  means  of  the  execution,  and  its  suli- 
sequent  voluntary  release  to  the  comtiany  hj 
the  plaintiff,  we  see  no  reason  for  elianginj:. 
In  any  particular,  the  language  of  the  opinion. 
Objection  is  made  in  argument  to  the  dis- 
tinction taken  in  the  opinion  between  an  in- 
demnity upon  the  principal's  property  and  an 
Indemnity  by  bond.    The  assertion  Is  also  niado 
that  the  subscribers  to  the  indemnifying  bond 
were  themselves  the  real  parties  in  interest, 
and  hence  were  not  sureties,  within  the  gen- 
erally accepted  meaning  of  the  term.     We 
can  find  no  evidence  in  supjwrt  of  the  stai<>- 
ment.     Our  knowledge  of  the  facts   is,  and 
can  be,  obtained  only  from  the  record;   and. 
in  so  far  as  Its  disclosures  are  concemitl. 
these  bondsmen  were  sureties  merely,  and,  ss 
such,  entitled  to  all  the  consideration  and  pnv 
tectlon   which  the  law  extends  to    surpiies. 
Their  liability  depended  upon,  the  liability  of 
Thomas  and  Bryant,  and  the  liability  of  the 
latter  was  contingent  upon  the  failure  of  tlif 
transportation  company  to  pay  the  costs  and 
damages  awarded  against  It  In  case  of  tbi- 
dissolution  of  the  Injunction.     Payment  by  it 
of  these  costs  and  damages  would  discharge 
the  obligors  upon  the  Indemnifying  bond.  t«.- 
cause  It  would  extinguish  liability  upon  the  In- 
junction bond;  and  any  act  which  ^vouId  o|)- 
erate  to  relieve  the  sureties  upon  the  lnjun«-- 
tion  bond  from  liability  would  liave  the  samo 
effect  on  the  Indemnifying  bondsmen.     Thoui- 
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as  and  Bryant  could  not,  either  by  collusion 
with  the  plaintiff,  or  by  negligently  suffering 
Judgment  to  go  against  them,  deprive  their 
bondsmen  of  the  defense  that  the  plaintiff 
had,  by  his  own  voluntary  act,  extinguished 
his  right  of  action  against  Thomas  and  Bry- 
ant, and  that,  by  the  extinguishment  of  the 
latter's  liability,  their  liability  was  also  extln- 
j;uished.  The  nature  of  the  indemnity  taken 
b3-  Thomas  and  Bryant  was  not  such  as  to 
render  them  responsible,  notwithstanding  the 
release  of  their  principal.  The  petition  for  a- 
rehearing  will  be  denied. 


(8  Colo.  App.  430) 

McCUNE  et  al.  v.  PEOPLE.t 
(Court  of  Appeala  of  Colorado.     Sept.  14,  1896.) 

Clbkks  of  Court— IfAiLUUB  to  Tukn  Ovbk  Monry 
— Action  ok  Bond— Jlugment  as  Evidence. 
In  a  suit  on  the  bond  of  a  clerk  of  court, 
conditioned  to  jwy  over  all  raouey  received  by  him 
by  reuaon  of  his  oUice,  for  failure  to  turn  over  to 
his  successor  money  deposited  by  one  of  the  par- 
ties to  an  action,  the  record  of  the  judgment  in 
such  action,  containing;  a  recital  of  the  deijosit 
with  the  cleric,  and  an  order  for  the  application 
thereof  to  the  satisfaction  of  the  judgment,  is  ad- 
missible. 

Appeal  from  district  court.  Mesa  county. 

Action  by  the  people  of  the  state  against  Ad- 
dison J.  McCune  and  others,  on  the  official 
bond  of  Arthur  P.  Cook  as  clerk  of  the  district 
court  of  Mesa  county.  Judgment  for  plalntliT, 
and  defendants  appeal.    Affirmed. 

Chas.  F.  Caswell,  for  appellants.  Lyman  I. 
Henry,  Dlst.  Atty.,  aud  Htnry  W.  Boss,  for  the 
People. 

REED,  P.  J.  Suit  brought  by  appellee 
against  apx>cUants,  who  were  ^reties  upon  the 
official  bond  of  Arthur  P.  Cook,  formerly  clerk 
of  the  district  court  of  Mesa  couitty,  to  recover 
certain  money  received  by  Cook  officially. 
The  claims  sued  for  were:  (1)  FUies  collet^ted, 
from  sundry  parties  named,  amounting  to  sev- 
eral hundred  dollars,  about  which  there  Is  no 
controversy;  the  correctness  of  that  portion  of 
the  Judgment  being  apparently  admitted.  C-) 
The  controverted  Item  of  $1,047.10  will  b%  un- 
derstood from  the  following  papers: 

"It  Is  stipulated,, by  and  between  counsel  in 
this  cause,  that  the  ?l,O47.0O  heretofore  paid 
into  the  bauds  of  Arthur  P.  Cook,  clerk  of  the 
district  court  by  school  district  No.  1,  in  the 
case  of  Thomas  Smith  against  School  District 
No.  1,  was  nevei  paid  over  by  the  said  Cook 
to  his  successors  In  office,  D.  T.  Stone  or  W. 
S.  Wallace.  It  Is  further  stipulated  that  the 
said  suit  of  Smith  against  the  school  district 
was  a  civil  suit,  brought  by  said  plaintiff  to 
recover  from  the  school  district,  as  defendant, 
the  iiaid  sum.  It  is  further  stipulated,  by  and 
1)etween  counsel  In  this  caso,  that  tlie  whole 
record  in  the  case  of  Thomas  Smith  against 
School  District  No.  1  may  be  considered  as  be- 
ing Introduced  In  testimony  here,  subject  to 

1  Rehearing  denied  December  14,  180C.  • 


such  objection  as  counsel  for  the  defendant 
may  see  fit  to  make  hereafter." 

And  the  record  and  certificate  as  foUosvs: 

"Be  It  remembered,  tliat  heretofore,  and  on, 
to  wit,  the  llth  day  of  October,  18S)2,  the  same 
being  one  of  the  Judicial  days  of  the  October, 
A.  D.  1892,  term  of  said  court,  the  following 
order  was  made  and  entered  of  record  in  said 
court,  and  in  the  thereln-enti'tled  cause,  as  fol- 
lows: 'Thomas  H.  Smith  vs.  School  District 
No.  1.  The  court  having  ordered  that  judg- 
ment b«>  ente>^  herein  in  accordance  with  the 
verdict  of  the  Jury,  now,  therefore,  it  Is  consid- 
ered by  the  court  that  the  plaintiff  do  have 
and  recover,  of  and  from  the  said  defendant, 
the  sum  of  nine  hundred  and  ninety-two  and 
sixty-flve  one-hundredths  dollars  ($l>92.05),  so 
by  the  Jury  aforesaid  assessed,  together  with 
his  costs  in  this  behalf  laid  out  and  expended, 
to  be  taxed;  and  It  api>earing  to  the  court, 
from  the  pleadings,  evidence,  and  files  In  this 
action,  that  the  defendant  has  heretofore  paid 
Into  court.  In  said  action,  the  sum  of  ten  hun- 
dred and  forty-beven  and  tai  one-hundredtbg 
dollars  (1,047.10),  therefore  It  is  further  or- 
dered that  said  moneys,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  Judgment  here- 
in, shall  be  appropriated  and  used  in  satis- 
faction of  said  judgment.' 

"State  of  Colorado,  County  of  Mesa— ss.: 
I,  B.  F.  Jay,  clerk  of  the  district  court  of  Mesa 
county,  in  the  state  aforesaid,  do  hereby  cer- 
tify the  above  and  foregoing  to  be  a  true,  per- 
fect, and  complete  copy  of  the  judgment  or 
order  of  court  offered  In  evidence  in  a  certain 
catise,  pending  in  said  court,  wherein  The 
People  ex  rel.  D.  T.  Stone,  clerk,  are  plaintiffs, 
and  A.  J.  McCune  et  al.  defendants.  And  I 
further  certify  that  no  other  or  further  mo- 
tion or  order  of  the  court  or  judge  concerning 
said  sum  of  money,  to  wit,  the  stmi  of  ten 
hundred  and  forty-seven  and  ten  one-huu- 
dredths  dollars  ($1,047.10),  or  the  paymant  of 
the  same  into  the  court,  or  to  the  clerk  of  said 
court,  appears  of  record  in  said  cause  of  Smith 
against  School  District  No.  1.  B.  F.  Jay, 
Clerk." 

The  case  was  tried  to  the  court.  The  find- 
ing of  the  court  on.  the  item  In  controversy 
was  as  follows:  "The  court  doth  further  find 
that,  during  the  time  the  said  Cook  was  clerk 
of  this  court,  he  did,  in  his  official  capacity, 
and  by  virtue  of  his  office,  receive.  In  the  case 
of  Thos.  H.  Smith  vs.  School  District  No.  1, 
a  cause  there  pending  in  this  court,  the  sum 
of  ten  hundred  and  forty-seven  dollars  ($1,- 
047);  that  final  Judgment  has  been  rendered 
in  said  cause,  and  the  money  so  received  by 
the  said  clerk  was  by  the  provisions  thereof 
directed  to  be  applied  thereon;  that  at  the 
time  the  said  clerk  received  said  fines,  and  at 
the  time  he  received  the  said  money  in  the 
case  of  Smith  vs.  School  District  No.  1,  and 
at  the  time  of  the  rendition  of  the  judgment 
in  said  action,  the  defendants  herein  were 
the  sureties  upon  the  official  bond  of  said 
Cook  as  clerk  of  this  court;  that  said  Cook 
has  vacated  said  office,  and  failed  to  turn 
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oyer  to  his  snccesson  the  fines  and  moneys 
by  blm  so  received  aforesaid,"— resulting  In 
a  judgment  aga*nst  the  defendant  Burettes  for 
|l,fi07,  from  which  the  appeal  was  prose- 
cuted. 

Upon  the  trial  the  foregoing  record  In  the 
case  of  Smith  ts.  School  District  No.  1  was 
put  in  evidence  over  the  objection  of  the  de- 
fendants, and  an  exception  taken.  The  sup- 
posed errors  relied  upon  and  urged  by  coun- 
sel are  stated  as  follows:  "The  court  erred 
In  finding  and  holding  that  the  judgment  hi 
the  case  of  Thos.  IL  Smith  vs.  School  Dis- 
trict No.  1  for  the  sum  of  ?1,047  was  evi- 
dence in  this  case  to  charge  the  bondsmen 
of  Arthur  P.  Cook,  clerk,  or  that  it  was  evi- 
dence for  any  purpose  whatever.  (5)  The 
court  erred  in  ruling  and  finding  that  such 
judgment  was  evidence  to  charge  the  defend- 
ants as  bondsmen  on  the  ofiiclal  bond  of  Ar- 
thur P.  Cook,  and  in  holding  that  said  judg- 
ment was  Bufflcient  evidence  to  support  a 
judgment  herein  against  defendants  for  the 
said  sum  of  $1,047."  The  official  bond  ap- 
pears to  be  the  ordinary  statutory  bond,  con- 
taining the  f«^owIng  provisions:  "That,  if 
the  said  Arthur  P.  Cook  shall  "well  and  faith- 
fully perform  and  execute  the  duties  of  the 
office  of  clerk  of  the  district  court  of  Mesa 
county,  during  his  continuance  in  office,  and 
shall  pay  over  all  moneys  that  may  come  into 
his  hands  as  clerk  of  the  district  court  of  Mesa 
county,  to  all  persons  entitled  to  the  same, 
and  shall  deliver  to  his  successor  all  moneys, 
books,  papers,  and  other  things  pertaining  to 
his  office,  which  iiay  be  so  required  by  law, 
then  the  said  bond  should  be  void;  otherwise, 
to  remain  in  full  force  and  effect."  The  con- 
tention of  counsel  Is  that  the  record  of  the 
Judgment  In  Smith  vs.  School  District  was 
lna(}mlsslble  "to  charge  the  bondsmen  of  Ar- 
.  thur  P.  Cook"  for  the  following  reasons: 
"That  the  suit  against  school  district  includ- 
ed none  of  the  parties  to  this  suit,  nor  was  It 
a  suit  against  Cook.  •  •  •  To  be  effectual 
the  judgment  in  Smith  vs.  School  District  No. 
1  must  liave  been  res  judicata  as  to  the  sifit  of 
People  vs.  McCune  et  al.  But  *  *  •  the 
parties  are  different,  the  subject-matter  Is  dif- 
ferent, the  equity  of  the  pai-tles  Is  dillerent, 
and  the  cause  of  action  Is  dlfCerent  We  have 
had  no  opportunity  to  defend  against  the 
wrongful  entry  of  such  judgment.  We  In- 
sist that  the  judgment  Is  wrong.  We  insist 
that  we  are  not  bound  by  it,  right  or  wrong, 
neither  ourselves  nor  Mr.  Cook  having  been 
a  party  to  the  original  Smith  vs.  School  Dis- 
trict No.  1  suit." 

It  is  evident  that  counsel  misapprehendel 
the  Intention  in  Introducing  it,  and  the  legal 
effect  of  such  introduction.  Neither  the  In- 
tention nor  effect  was  th  charge  the  defend- 
ants with  that  judgment,  or  In  any  way  to 
make  them  responsible  for  it.  Cook  and  his 
sureties  had  covenanted  that  Cook  ''should 
pay  over  all  moneys  that  came  Into  his  hands 
as  dork  of  the  di.strlct  court  •  *  ♦  to  all 
persons  entitled  to  the  same,  and  deliver  to 


his  successor  all  moneys,"  etc.,  "pertaining 
to  the  office."  The  allegation  was  that  this 
Item  of  $1,047  came  to  the  hands  of  Cook  in 
his  official  capacity,  and  that  he  had  neither 
paid  it  to  the  party  entitled  nor  dellTeted 
it  to  his  successor.  The  inquiry  was  as  to 
the  amounts  In  which  Cook  was  indebted,  fo; 
which  his  sureties  could  be  held,  and  the 
judgment  was  put  in  evidence  to  establish 
that  Item.  It  was  probably  considered  the 
best  evidence,  and  certainly  fixed  the  amouiit 
of  that  defalcation  beyond  controversy.  It 
was  not  the  only  method  of  proof.  Any  evi- 
dence of  the  official  receipt  and  failure  to  pny 
wotfid  have  been  competent,  and  we  know  of 
no  good  reason  why  the  judgment  record  in 
the  case  was  not  competent  to  establish  the 
facts.  Neither  of  the  two  authorities  cite<l 
by  counsel  for  appellants  sustain  bis  position. 
In  Cooper  v.  Reynolds,  10  Wall.  308,  the  court 
said:  "The  record  in  this  case  Is  introdnce.l 
collaterally  as  evidence  of  title  in  another 
suit,  between  other  parties,  and  before  a  court 
which  has  no  jurisdiction  to  revei-se  or  »et 
aside  that  judgment,  however  erroneous  it 
may  be.  Nor  can  it  disregard  that  judgment, 
or  refuse  to  give  it  effect  on  any  other  ground 
than  a  want  of  juilsdtctlon  In  the  court  that 
rendered  it.  •  ♦  ♦  This  principle  has  been 
often  held  by  this  court,  and  by  all  courts,  and 
it  takes  rank  as  an  axiom  of  the  law.*'  See, 
also,  Whart.  Ev.  J  823;  2  Preem.  Judgm.  { 
417;  2  Black,  Judgm.  g  604;  King  v.  Chase-, 
15  N.  H.  9;  Copp  v.  McDugall,  9  Mass.  1; 
Lee  V.  Clark,  1  Hill,  56. 

The  judgment  of  the  district  court  is  af 
firmed.     Affirmed. 


(5  Wyo.  <C;i 
CONWAY  et  at  v.  SMITH  MERCANTILE 

CO.  et  al. 
(Supreme  Court  of  Wyommg.     Dec.  12,  ISIXJ.t 

Patmbst  —  Chbck  OS  Isaoi.vBNT  HxyK  —  WnE.t 

Valid  Paymkst— Insolvb.si  Corpokation> 

— Pbepekbsce  of  Ckeditor. 

1.  A  check,  given  to  a  customer  of  a  bank  in 
payment  of  an  indebtedness,  and  accepted  b.v 
Ixjth  the  payee  and  the  l)ank,  operates  as  payminit 
of  the  indebtedness,  without  regard  to  whoihir 
It  Is  drawn  against  funds,  or  is  actually  paid  by 
the  bank,  where  the  account  of  the  payee  with 
the  bank  is  at  the  time  overdrawn  to  an  amount 
larger  than  me  check. 

2.  A  corporation,  though  insolvent,  may  cive 
a  bona  fide  preference  to  a  creditor;  and  a  trans- 
fer of  property  to  one  of  its  stockholders,  in  con- 
sideration of  his  assumption  of  debts  due  certain 
creditors.  Is  valid,  as  against  other  credii«i>. 
where  a  fair  price  is  thus  realized  for  the  proin-rtv. 

Error  to  district  court,  Natrona  county: 
J.  W.  Blake,  Judge. 

Creditors'  suit  by  Conway  &  Nickerbooki-r 
and  othc^rs  against  the  Smith  Mercantile  Com- 
pany, John  B.  Okie,  and  others.  Judgment  in 
favor  of  defendant  Okie,  and  plaintiffs  brin;: 
error.     Affirmed. 

C.  C.  Wrightand  Allen  G.  Fisher,  for  plain- 
tiffs In  error.  Btirke  &  Fowler  and  A.  T. 
Butler,  for  defendants  In  error. 
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GONAWAT,  J.  The  petition  in  tills  case  is 
In  the  nature  of  a  creditors'  bill,  brouglit  by 
judgment  creditors  of  tlie  defendant  in  error 
ttie  Smith  Mercantile  Company,  a  corporation, 
to  reach  and  subject  to  the  payment  of  their 
Judgments  assets  of  the  company  which  couid 
not  be  reached  by  execution.  Tbe  Smith 
Mercantile  Company  was  incorporated  by  cer- 
tificate of  Incorporation  dated  and  acknowl- 
edged on  February  17,  1893.  The  lnc<wpo- 
rators  were  L.  Smith,  E.  B.  ShaSner,  and 
W.  F.  Louger,  Jr.  Article  6  of  this  certifi- 
cate provided  that  the  number  of  trustees 
should  be  three,  and  that  L.  B.  Smith,  B.  B. 
ShafCner,  and  W.  F.  Louger  should  be  trus- 
tees for  the  first  year.  The  first  meeting  of 
these  trustees  was  held  on  February  17,  1893. 
At  this  meeting  L.  Smith  was  elected  presi- 
dent. W.  F..  Louger  vice  president,  and  E.  B. 
Shaffner  treasurer  and  secretary  of  the  cor- 
poration. The  corporation  began  business 
with  a  stated  capital  of  110,000.  This  capi- 
tal consisted  of  a  stocii  of  goods  valued  at 
$3,200,  contributed  by  L.  Smith  and  E.  B. 
Shaffner,  and  two  notes,  one  for  $3,000  and 
one  for  $3,800,  contributed  hy  John  B.  Okie. 
It  appears,  from  the  evidence,  that  Jotm  B. 
Olcie  was  known  as  a  man  of  considerable 
means,  and  that  these  notes  could  be  made 
available  as  business  capital,  either  by  pla- 
cing them  as  collateral  security  for  goods,  or 
by  selling  them  to  some  bank  or  banks.  Shaff- 
ner was  mail  route  agent  on  the  railroad,  one 
of  his  stopping  places  being  Casper,  the  place 
of  business  of  the  corporation.  John  B.  Okie 
was  a  wool  grower,  and  was  at  Casper  occa- 
sionally. L.  Smith  was  president  of  the  cor- 
poration, and  actual  manager  hi  charge  of  the 
business.  About  the  time  of  the  incorpora- 
tion of  the  Smith  Mercantile  Company,  the 
copartnership  of  L.  Smith  &  Co.,  bankers,  was 
formed.  It  had  a  nominal  capital  of  $1,000, 
none  of  which  was  ever  paid.  Of  this  capital 
$160  was  to  be  contributed  by  L.  Smith,  $160 
by  E.  B.  Shaffner,  and  $680  by  John  B.  Okie, 
L.  Smith,  president  and  manager  of  the  Smith 
Mercantile  Company,  was  cashier  of  this  bank. 
The  bank  used  the  same  ofilce  room  with  the 
Smith  Mercantile  Company.  It  is  claimed  by 
plaintiffs  In  error  and  interveners  that  the 
bank  was  merely  auxiliary  to  the  mercantile 
company,  and  was.  in  effect,  port  of  Its  busi- 
ness. In  June,  1893,  the  Smith  .Mercantile  Com- 
pany was  ascertained  to  be  in  financial  straits. 
L.  Smith  &  Co.,  bankers,  were  insolvent.  On 
June  24th  neither  institution  was  open  for 
business.  They  were  both  closed  by  the 
stockholders  of  the  Smith  Mercantile  Com- 
pany and  the  partners  In  L.  Smith  &  Co., 
bankers.  These  stockholders  and  partners 
were  L.  Smith,  E.  B.  Shafltner,  and  John  B. 
Olde.  The  account  of  the  Smith  Mercantile 
Company  was  largely  overdrawn.  'iTie  bank 
was  liable  to  depositors  In  considerable  sums, 
the  exact  amount  of  which  does  not  appear, 
with  only  about  $30  cash  on  hand.  On  the  dis- 
solution Mr.  Okie  received  the  stock  of  goods 
01  the  Smith  Mercantile  Company  on  consid- 


eration of  bis  assuming  the  Indebtedness  of 
the  company  to  the  hank,  of  $1,700  or  $1,800, 
the  liabilities  of  the  bank,  a  debt  to  Kellogg 
&  Co.  of  over  $1,600,  the  payment  of  which 
he  had  already  guarantied,  and  claims  against 
the  Smith  Mercantile  Company  in  the  hands 
of  Attorney  Butler  for  collection  of  over  $500. 
These  liabilities  were  then  estimated  at  $3,- 
902.43,  but  proved  to  be  something  more  than 
that  amount  He  was  owing  the  Smith  Mer- 
cantile Company  about  $1,450  for  goods,  which 
amount  he  jwid  by  his  check  on  the  bank  of 
L.  Smith  &  Co.,  bankers.  He  had  previously 
paid  his  note  of  $3,000  to  the  Smith  Mercan- 
tile Company,  and  had  paid  $300  on  the  note 
for  $3,800,  and  had  accepted  stock  In  the  com- 
pany to  the  amount  of  $3,300  in  payment  for 
these  sums.  The  $3,000  note  had  been  sur- 
rendered to  him  on  payment,  and  the  $3,800 
note  was  surrendered  to  him  on  the  dissolution 
of  the  firm.  This  last  note  had  not  passed 
out  of  the  hands  of  the  comipany  at  that  time. 
The  other  note  had  been  placed  with  D.  M. 
Steele  &  Ca  to  secure  payment  for  a  bill  of 
goods. 

Plaintiffs  in  error  brought  this  action  In 
the  district  court  for  Natrona  county.  They 
attack  the  sale  of  the  stock  of  goods  to  John 
B.  Okie  as  without  any  consideration,  and  as 
a  fraud  on  creditors  of  the  Smith  Mercantile 
Company.  They  ask  that  Okie  be  held  to  ac- 
count for  the  value  of  the  goods,  which  they 
allege  to  be  $7,500.  John  B.  Okie  mortgaged 
the  goods  to  C.  H.  King  &  Co.,  and  sold  them, 
subject  to  this  mortgage,  to  his  brother,  Fred- 
erick W.  Okie.  These  transfers  are  also*at- 
tacked  as  fraudulent  Plaintiffs  In  error  also 
allege  that  the  check  of  John  B.  Okie  to  the 
company  In  payment  of  his  account  has  not 
been  paid,  and  ask  that  he  be  held  to  ac- 
count for  that  amount  They  also  allege 
that,  at  the  time  of  the  dissolution.  Okie  was 
the  owner  of  68  shares  of  the  stock  of  tb'e 
Smith  Mercantile  Company,  of  the  par  value 
of  $100  per  share,  and  that  his  notes  fur 
$6,800  were  given  to  the  company  in  payment 
for  this  stock,  for  which  he  had  subscribed 
at  the  time  of  the  incorporation  of  the  com- 
pany. They  ask  that  he  be  held  to  account 
for  the  unpaid  balance  of  these  notes.  Plain- 
tiffs in  error  brought  this  action  for  them- 
selves and  for  "all  and  any  such  creditors  of 
said  defendant  'the  Smith  Mercantile  Com- 
pany as  may  desire  to  Join  in  this  action." 
Twenty-two  Intervenihg  petitions  and  four 
separate  answers  of  other  creditors  of  the 
Smith  Mercantile  Company  are  filed,  setting 
up  claims.  Judgments,  attachment  liens,  etc. 
They  also  reaffirm.  In  substance,  the  princi- 
pal allegations  of  the  petition  of  plaintiffs  In 
error.  E.  B.  Shaffner  also  Intervenes,  repre- 
senting that  he  has  Interests  antagonistic  to 
both  plaintiffs  and  defendants.  He  alleges 
that  his  interest  in  the  stock  of  goods  con- 
tributed by  himself  and  L.  Smith  was  $2,200: 
that  L.  Smith's  Interest  was  $1,000;  that  he 
(Shaffner)  was  a  route  mall  agent  on  a  rail- 
way, and  stopped  at  Casper  every  second 
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night,  but  that  L.  Smith  had  charge  of  the 
business,  and  sold  the  goods  to  Okie  In  fraud 
of  his  (Shaffner's)  rights.  The  bill  of  sale, 
however,  is  signed  by  himself  as  secretary 
and  treasurer  of  the  Smith  Mercantile  Com- 
l)any,  as  well  as  by  L.  Smith,  president,  and 
It  bears  the  corporate  seal  of  the  company. 
The  Smith  Mercantile  Company  also  au- 
swsrs,  by  E.  B.  Shaffncr,  Its  secretai-y  and 
treasurer.  It  admits  the  principal  allegations 
of  the  petition  of  plaintifEs  and  of  the  peti- 
tion of  Interveners,  and  sets  up  additional 
debts  of  itself,  which  It  alleges  should  be 
paid.  It  also  alleges  that  John  B.  Oliie  has 
misappropriated  and  squandered  its  assets. 
It  asks  that  John  B.  Okie  be  required  to  pay 
into  court  the  proceeds  of  the  stock  of  goods, 
the  amount  of  his  account  with  itself  for 
goods,  the  balance  of  his  notes  at  one  time 
held  by  the  company,  and  that  the  creditors 
of  the  company  shall  be  paid  therefrom,  and 
the  remainder  distributed  among  the  stock- 
holders. Here  are  a  large  number  of  parties 
substantially  agreeing  as  to  what  should  be 
done.  John  B.  Okie  alone  dissents.  He  de- 
nies all  liability.  It  is  sought  to  require  him 
to  pay  Into  court  (1)  the  unpaid  balance  of 
his  notes  at  one  time  held  by  the  Smith  Mer- 
cantile Company,  $3,500,  with  interest;  (2) 
the  amount  of  his  account  with  the  compa- 
ny, $1,400  or  $1,450;  (3)  the  value  of  the 
stock  of  goods.  It  is  further  urged  that  he 
should  be  required  to  pay  the  creditors  of 
the  company  because  he  authorized  certain 
misleading  representations  as  to  the  financial 
condition  of  the  company,  which  were  made 
by  L.  Smith,  and  ui)on  which  the  credits 
were  obtained.  The  findings  of  fact  by  the 
trial  court  were  In  favor  of  John  B.  Okie. 
The  question  here  is  whether  there  Is  sufll- 
clent  evidence  to  sustain  these  findings.  It 
Is  not  whether  this  court,  from  the  written 
report  of  the  evidence,  would  so  find.  The 
trial  court  had  most  of  the  principal  wit- 
nesses before  it,  giving  that  court  the  better 
opportunity  to  judge  of  their  character  and 
credibility.  See  Marshall  v.  Itugg  (Wyo.)  44 
Pac.  700. 

1.  L.  Smith  and  E.  B.  Shaffner  testify  that. 
In  the  negotiations  leading  up  to  the  incorpo- 
ration of  the  Smith  Mercantile  Company, 
John  B.  Okie  agreed  to  take  08  shares  of 
stock  at  $100  per  share,  and  that  his  notes 
for  that  amount  were  given  in  payment  for 
the  stock.  John  B.  Okie  testifies  that  these 
notes  were  given  as  accommodation  notes  at 
the  time,  to  be  used  to  raise  the  money  ou 
to  buy  goods  or  pledged  as  security  for 
goods.  The  finding  of  fact  on  this  point  by 
the  trial  court  was  in  favor  of  Okie,  and 
there  are  circumstances  indicating  that  the 
understanding  of  the  negotiations  by  Smith 
and  Shaffner  or  their  recollection  Is  at  fault. 
The  witnesses  all  agree  that  nothing  was 
given  in  exchange  for  the  notes  at  the  time 
of  the  Incorporation  of  the  company.  Smith 
and  Shaftner  say  the  reason  the  certificates 
of  stock  were  not  delivered  at  that  time  was 


that  they  had  not  then  procured  their  book 
of  blank  certificates  of  stock.  If  they  are 
correct  in  this,  there  would  seem  to  be  no 
reason  apparent  why  the  certificates  were 
not  all  delivered  to  Okie  at  once  upon  the  re- 
ceipt of  the  book.  But  the  testimony  of 
Smith  and  Shaffner  shows  that  this  was  not 
done.  The  notes  were  used  In  a  manner  that 
Indicates  they  were  accommodation  notes. 
The  note  for  $3,000  was  pledged  to  D.  M. 
Steele  &  Co.  for  goods.  It  was  afterwards 
paid  by  Okie,  and  certificates  of  stock  issuetl 
to  him  to  that  amount.  Okie  also  paid  $300 
on  the  other  note,  which  was  for  .fS.SOO,  and 
received  certificates  of  stock  to  the  amount 
of  $300,  making  $3,300  in  all.  And  the  $3,800 
note  was  afterwards  surrendered  to  Okie 
without  payment  of  any  portion  of  the  $3,500 
remaining  unpaid.  If  Okie  had  received  con- 
sideration for  this  $3,500,— that  Is,  if  it  were 
not  accommodation  paper,— this  surrender  is 
Inexplicable  on  any  business  principles.  The 
claim  that  Okie  forced  the  surrender,  or 
could  do  so,  is  Incredible.  He  was  not  an 
officer  of  the  company.  He  was  merely  a 
stockholder,  and,  no  doubt,  used  his  influence 
as  a  stockholder  with  the  officers  of  the  com- 
pany. The  testimony  does  not  show  duress, 
practiced  or  attempted. 

2.  Just  before  the  dissolution  of  the  Smith 
Mercantile  Company,  John  B.  Okie  was  in- 
debted to  it  for  goods  to  the  amount  of  about 
$1,4.50.  He  gave  his  check  for  the  amount  on 
the  bank  of  L.  Smith  &  Co.,  bankers.  This 
bank  at  the  time  was  insolvent.  But  the  ac- 
count of  the  Smith  Mercantile  Company  with 
the  bank  was  overdrawn  to  an  amount  large- 
ly in  excess  of  $1,450.  This  made  the  check 
perfectly  good  for  the  discharge  of  the  debt 
of  the  Smith  Mercantile  Company  to  the  full 
amount  of  the  check.  It  is  Immaterial  wheth- 
er the  bank  was  solvent  or  not,  provided  the 
check  was  paid.  The  check  was  just  as 
available  as  money  to  discharge  a  portion  of 
the  indebtedness  of  the  mercantile  company 
to  the  bank,  if  the  check  was  accepted  by  the 
bank,  as  It  appears  It  was.  It  is  claimed  in 
argument  that  the  check  was  never  actually 
paid  by  Okie  to  the  bank.  There  is  no  direct 
evidence  upon  this  point,  but  the  presump- 
tions, under  the  facts  stated,  are  that  it  was 
paid  to  the  mercantile  company  by  a  reduc- 
tion of  its  indebtedness  to  the  bank.  The 
effect  would  have  been  the  same  if  Okie  had 
paid  the  Smith  Mercantile  Company  $1,450 
in  money,  and  the  company  had  deposited 
the  money  in  the  bank,  it  Is  argued  that  the 
bank  was  merely  an  adjunct  of  the  Smith 
Mercantile  Company,  and  the  business  of  the 
bank  merely  a  part  of  the  business  of  the 
company,  and  that  a  payment  by  the  com- 
pany of  a  portion  of  its  debt  to  the  bank 
was,  in  effect,  a  payment  to  Itself,  and  there- 
fore constituted  no  consideration.  This  ar- 
gument is  evidently  without  merit.  The 
bank  may  have  been  used  as  an  adjunct  of 
the  business  of  the  mercantile  company,  but 
its  proper  business  was  distinct  from  that  of 
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the  company.  Its  duty  to  Its  depositors  re- 
quired it  to  collect  the  overdrafts  of  the  mer- 
cantile company,  as  well  as  other  debts.  It 
is  an  extraordinary  proposition,  indeed,  that 
the  Smith  Mercantile  Company  could  draw 
the  money  of  depositors  from  the  bank  and 
not  be  re<iulred  or  permitted  to  repay  it  It 
is  to  be  remembered  that  this  banli  had  no 
paid-up  capital.  The  money  it  used  was  the 
money  of  its  customers. 

3.  At  the  time  of  the  closing  out  of  the 
Smith  Mercantile  Company  It  made  a  sale 
of  its  stoclc  of  goods  and  fixtures  to  John  B. 
Okie.  The  purported  consideration  was  the 
assumption  by  Okie  of  certain  debts  of  the 
company.  The  debts  which  he  assumed  are 
not  iuTolved  in  this  litigation.  The  books 
and  accounts  of  the  company  were  left  with 
the  officers  of  the  company  for  the  purpose, 
as  Okie  testifies,  of  making  collections  and 
paying  the  balance  of  the  company's  debts. 
There  is  evidence  tending  to  show  that  they 
were  amply  sufficient  for  the  purpose.  In  a 
few  days,  however,  they  were  actually  trans- 
ferred, by  informal  assignment,  to  Gustave 
E.  Spargur  and  B.  E.  Frazer,  as  security  for 
a  portion  of  the  indebtedness  of  the  compa- 
ny. These  parties  are  now  endeavoring  to 
collect  the  same  debts  from  John  B.  Okie. 
Smith  testifies  that  the  sale  of  the  goods  to 
Okie,  as  well  as"  the  surrender  of  his  note, 
was  forced  by  Okie,  on  the  ground  tnat  he 
(Okie)  owned  a  majority  of  the  stock  of  the 
company,  and,  consequently,  had  a  right  to 
control  the  action  of  the  company.  This  con- 
flicts witli  the  testimony  of  Okie  that  he 
never  had  more  than  33  shares  of  the  stock. 
Okie's  testimony  is  confirmed  by  the  stubs 
in  the  stock  book,  numbered  consecutively 
from  1  to  9,  showing  the  issue  of  33  shares 
to  John  B.  Okie  and  67  shares  to  Smith  and 
Shaffner.  No  transfers  are  shown.  It  is 
sought  to  discredit  this  book  as  evidence. 
It  appears  that  three  stubs  have  been  torn 
out  between  Nos.  7  and  8.  There  is  some 
conflicting  testimony  as  to  how  two  of  these 
stubs  came  to  be  torn  out.  It  is  not  sat- 
isfactory. Tlie  claim  that  Okie  controlled 
the  action  of  the  company  as  the  owner  of  a 
majority  of  the  stock  leads  into  difficulties. 
Admitting,  for  the  purposes  of  this  discus- 
sion, that  Okie  was  the  owner  of  a  majority 
■of  the  stock,  this  would  not  give  him  the 
right  or  power  to  compel  the  owners  of  a 
minority  to  take  part'  of  his  stock  off  his 
hands.  Much  less  would  it  enable  him  to 
direct  what  disposition  should  be  made  of 
the  assets  of  the  corporation  after  his  stock 
was  reduced  to  a  minority,  or  as  part  of  the 
same  deal  by  which  his  stock  was  so  reduced. 

It  is  considered  by  counsel  for  plaintiff  in 
error  and  the  Interveners  that  the  sale  of 
the  stock  of  goods  to  Okie  was  in  payment 
of  indebtedness  of  the  company  to  him,  and 
constitutes  him  a  preferred  creditor.  The  on- 
ly ground  that  appears  in  evidence  for  con- 
sidering Okie  a  creditor  of  the  Smith  Mer- 
cantile Company  is  that,  prior  to  the  dissolu- 


tion of  the  company,  he  had  voluntarily 
guarantied  the  payment  of  a  claim  of  Kel- 
logg &  Co.  against  the  company  for  over  $1,- 
600,  and  some  claims  in  the  hands  of  Attor- 
ney Butler  for  collection,  amounting  to  over 
$500.  It  appears  that  these  guaranties  were 
given  without  the  knowledge  or  request  of 
the  officers  of  the  company.  The  contract 
of  a  guarantor  Is  that  he  will  pay  If  the 
principal  debtor  does  not  Okie  did  not  t>e- 
come  primarily  liable  for  the  payment  of 
these  claims  until  he  assumed  that  liability 
in  the  arrangements  made  for  the  dissolution 
of  the  corporation,  and  as  part  of  the  agree- 
ment for  dissolution.  Shaffner  testifies  that 
Okie  threatened  the  company  with  attach- 
ment of  its  property  if  his  demands  were  not 
complied  with.  Okie  was  not  in  a  position 
to  attach  property  at  the  time  of  these  nego- 
tiations. The  company  had  not  requested 
or  approved  of  his  voluntary  guaranties.  He 
had  paid  nothing  for  the  company.  Neither 
had  he  assumed  any  liability  at  its  request. 
He  had  very  recently  been  a  debtor,  rather 
than  a  creditor,  of  the  company.  Much 
stress  is  laid  upon  the  proposition  that  a  di- 
rector of  an  insolvent  corporation  cannot  be 
a  preferred  creditor.  If  this  be  good  law, 
it  is  hardly  applicable  to  Okie,  for  two  rea- 
sons: (1)  He  was  not  a  director.  (2)  He  was 
not  a  creditor.  The  attachement  tlireaten- 
ed  was  at  the  hands  of  Butler.  The  alter- 
native seemed  to  be  presented  to  tbe  com- 
pany to  make  such  arrangements  as  it  did 
make  for  the  payment  of  ercdltoi-s,  or  to 
suffer  attachment  and  forced  sale  of  Its  prop- 
erty. The  company  chose,  and  probably 
wisely  chose,  the  former  course.  The  con- 
sideration of  the  sale  of  the  good.<<  to  Okie 
was  his  assumption  of  the  debt  to  Kellogg  & 
Co.,  the  claims  in  the  hands  of  Butler,  and 
the  debt  of  the  company  to  the  bank.  He 
also  assumed  the  debts  of  the  bank.  The 
amount  of  the  debts  of  the  bank  is  not  shown 
In  any  manner.  The  probable  explanation 
of  this  is  that  the  payment  of  the  debts  of' 
the  mercantile  company  to  the  bank  enabled 
the  bank  to  pay  Its  debts.  The  entire  amount 
of  the  debts  assumed  by  Okie  was  placed  at 
$3,902.43.  It  proved  to  be  somewhat  in  ex- 
cess of  that  amount.  The  value  of  the  goods 
transferred  to  him  was  variously  estimated 
at  from  !P3,.'500  to  $8,500.  The  latter  estimate 
Is  by  L.  Smith,  and  is  largely  in  excess  of 
any  other  estimate,  and  is  evidently  extrava- 
gant. It  Is  certainly  doubtful  whether  as 
much  could  have  been  realized  from  the 
goods  for  the  cre<litors  in  any  other  manner 
as  was  realized  from  the  sale  to  Okie.  If 
Smith,  the  manager,  could  have  made  a 
more  advantageous  disposition  of  the  goods, 
he  would,  no  doubt,  have  done  so. 

It  is  urged  that  John  B.  Okie  should  be 
held  liable  to  the  creditors  of  the  Smith  Mer- 
cantile Company  on  account  of  certain  mte- 
leading  representations  made  by  L.  Smitb 
for  the  purpose  of  obtaining  credit.  Here, 
again,  the  finding  of  the  trial  court  lihat  Okie 
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had  DO  knowledge  of  such  representations  Is 
sustained  by  the  evidence.  In  fact,  most  of 
Smith's  representations  were  strictly  in  ac- 
cordance with  the  facts.  The  only  evidence 
tending  to  connect  John  B.  Okie  with  any  of 
these  representations  is  to  the  effect  that  he 
was  present  on  one  occasion  when  Smith 
was  preparing  a  statement  for  the  commer- 
cial companies.  This  statement,  when  com- 
pleted, was  merely  to  the  effect  that  the  paid- 
up  capital  of  the  company  was  $10,000,  and 
that  $6,800  of  this  was  in  notes  of  stockhold- 
«rs.  At  the  time  of  the  dissolution  $3,300  of 
these  notes  had  been  paid  in  cash,  and  the 
company  held  $3,500  in  the  notes  of  stock- 
holders, Smith  and  Shaffner.  It  is  true  the 
transfer  of  the  goods  to  Okie,  thus  providing 
for  the  payment  of  certain  creditors,  may  be 
regarded  as  a  preference  of  those  creditors 
to  others. 

It  Is  urged  that  the  assets  of  a  corporation 
in  failing  circumstances  constitute  a  trust 
fund  for  the  benefit  of  all  creditors  alike, 
and  that  no  arrangement,  resulting  in  any 
preference  of  a  part  of  the  creditors  over 
others,  will  be  allowed  to  stand.  Judge 
Thompson  takes  this  view  in  his  Commen- 
taries on  the  Law  of  Corporations.  The 
great  weight  of  authority  Is  against  him. 
The  question  has  been  discussed  until  it  is 
threadbare,  and  another  discussion  here 
would  be  unprofitable.  The  kindred  proposi- 
tion Is  also  urged  that  the  sale  of  the  goods 
to  Okie  "was  a  transfer  of  all  the  assets  of 
the  corporation,  and  should  be  treated  as 
a  general  assignment  for  the  benefit  of  cred- 
itors. But  it  was  not  a  transfer  of  all  the 
assets.  The  assignment  of  the  books  and 
accounts  was  not  contemplated  at  the  time 
of  the  sale  of  the  goods  to  Okie.  It  was  ac- 
tually made  several  days  afterwards.  Judg- 
ment affirmed. 

GBOBSBECK,  C.  J.,  and  SCOTT,  J.  (sit- 
ting Instead  of  POTTER,  J.,  disqualified), 
concur. 


(6  Wyo.  4>1) 

CITY  OF  CHEYENNE  v.  O'CONNELL. 
(Supreme  Court  of  Wyoming.     Dec.  12,  1806.) 

License— Occupation  Tax  bt  Citt— Wagon 
Used  poii  Pay. 
A  tax  authorized  by  a  city  charter  to  be 
levied  on  "auctioneers,  contractors,  dniegists, 
*  •  •  omnibuses,  carts,  wnsons  and  other  ve- 
hicles used  in  the  city  for  pay,"  in  addition  to 
the  usual  taxes  assessed  and  collected  on  all  prop- 
erty, is  a  tax  on  the  occupation;  nnri  tlie  fact 
that  a  defendant,  who  is  tlie  owner  of  a  wagon, 
used  it  in  one  or  two  instances  for  liire  will  not 
alone  support  a  conviction  for  hi.s  faihiro  to  pro- 
cure a  license  for  such  wagon,  but  it  must  be 
shown  that  the  vehicle  is  kept  for  hire  or  use  for 
pay. 

Error  to  district  court,  Laramie  county;  B. 
H.  Scott,  Judge. 

Prosecution  of  Ben  O'Connell  by  the  city  of 
Cheyenne  for  violation  of  an  ordinance.  A 
conviction  before  a  police  justice  was  reversed 


on  appeal  by  the  district  court,  and  the  city 
brings  error.     Affirmed. 

E.  J.  Churchill,  for  plaintiff  in  error. 

POTTER,  J.  A  complaint  was  filed  before 
H.  Glafcke,  a  police  Justice  of  the  city  of 
Cheyenne,  charging  defendant  with  having 
kept  a  certain  wagon  in  said  city,  for  the  use 
of  which  by  the  defendant,  on  the  25th  day 
of  April,  1895,  he  received  compensation,  to- 
wit,  the  sum  of  $1.25,  for  hauling  certain  rub- 
bish, and  on  the  26th  day  of  April,  1S95,  the 
sum  of  $4,  for  hauling  rubbish,  without  first 
having  obtained  a  license  for  said  wagon,  in 
violation  of  section  1  ot  article  7  of  "An  ordi- 
nance concerning  the  Issuing  of  licenses."  On 
the  trial,  it  was  established  by  the  testimony 
that  one  J.  F.  Rossman  had  employed  the  de- 
fendant to  do  certain  work  for  him,  which 
consisted  in  using  a  part  of  a  pile  of  dirt  and 
rubbish  in  leveling  off  and  grading  the  alley 
In  the  rear  of  the  residence  uf  Rossman,  and 
in  hauling  the  remainder  of  the  dirt  away,  for 
which  work,  altogether,  he  paid  defendant 
$4;  and  that  one  J.  K.  Jeffrey  had  employed 
defendant  to  haul  a  load  of  rubbish  from  his 
store  building,  for  which  he  was  to  pay  him 
$1.25.  It  was  admitted  on  behalf  of  the  de- 
fendant that  be  bad  no  license;  that  he  did 
keep  a  wagon,  which  was  qsed  in  doing  the 
said  work.  The  defendant  was  convicted, 
and  he  took  an  appeal  to  the  district  court, 
and  the  Judgment  of  conviction  was  in  that 
court  reversed.  The  Judgment  and  order  of 
the  district  court  is  charged  as  error. 

Section  1  of  the  ordinance  under  which  the 
complaint  was  filed  reads  as  follows:  "If  any 
person  or  persons  shall  hire  out,  or  keep  for 
use  for  hire,  or  cause  to  be  kept  for  hire,  or 
for  the  use  of  which,  whether  by  themselves 
or  others,  compensation  is  received  by  such 
person  or  persons  for  the  carrying  or  convey- 
ing of  any  article  or  thing  whatever  within 
the  city  of  Cheyenne,  any  dray,  cart,  wagon, 
or  any  vehicle  or  vehicles  of  any  name  or  de- 
scription whatever,  without  first  having  ob- 
tained a  license  therefor,  every  such  i)erson  or 
persons  shall,  on  conviction  forfeit  and  pay- 
to  said  city  a  sum  not  less  than  two  dollars 
nor  more  than  ten  dollars  for  each  offense.** 
Section  2  provides  the  amount  of  the  license, 
which  is  $40  per  annum  or  $10  for  each  quar- 
ter, and  also  the  method  of  obtaining  such  li- 
cense. It  is  provided  that  no  such  license 
shall  be  issued  for  a  longer  period  than  three 
months,  and  that,  before  the  issuance  of  the 
same,  the  applicant  shall  furnish  a  bond,  wltb 
security,  conditioned  for  the  faithful  observ- 
ance of  the  municipal  ordinances,  and  tbe 
pafe  conveyance  and  delivery  of  all  baggage 
and  other  property  that  may  be  Intrusted  to 
him.  Section  3  requires  that  the  name  of  the 
licensee  and  the  number  of  his  license  shall 
be  plainly  painted  in  a  conspicuous  place  upon 
the  vehicle  used  by  him.  The  defendant  is 
not  represented  by  counsel  In  this  court.  The 
record  discloses,  however,  that  the  contention 
on  the  part  of  the  defendant  was  that  his  reg- 


Digitized  by 


Google 


Wyo.) 


CITY  OF  CHEYENNE  v.  O'CONNELL. 


1089 


ular  calling  or  occupation  was  not  that  of  a 
Ijeraon  who  keeps  for  use  or  hire  vehicles  for 
the  use  of  which  he  receives  compensation, 
and  part  of  the  compensation  received  by  him 
was  for  his  personal  labor,  not  re<)uirlng  the 
use  of  a  wagon,  and  that  one  or  two  acts  of 
the  kind  mentioned  In  the  testimony  do  not 
fstablish  the  defendant's  guilt.  The  language 
of  section  1  of  the  ordinance  is  very  broad, 
yet  it  must  be  evident  that  Its  construction 
depends  largely  upon  the  charter  provisions 
•which  authorize  it.  The  charter  emix>werB 
the  city  council  "to  levy  and  collect  taxes  on 
auctioneers,  contractors,  druggists,  hawkers, 
peddlers,  bankers,  brokers,  pawnbrokers,  mer- 
chants of  all  kinds,  grocers,  confectioners,  res- 
taurants, butchers,  taverns,  public  boarding 
houses,  'dram  shops,  saloons,  liquor  sellers, 
billiard  tables,  bowling  alleys,  and  other  gam- 
ing tables,  drays,  hacks,  carriages,  omnK 
buses,  carts,  wagons  and  other  vehicles  used 
In  the  city  for  pay,  -lumber  dealers,  furni- 
ture dealers,  saddle  or  harness  dealers,  sta- 
tioners. Jewelers,  and  livery  stable  keepers, 
real  estate  agents,  express  companies  or 
agencies,  telegraph  companies  or  agencies, 
shows,  theatres,  and  all  kinds  of  exhibitions 
for  pay,  and  regulate  the  same  by  ordinance: 
Provided,  however,  that  all  scientific  and  lit- 
erary lectures. or  entertainments  shall  be  ex- 
empt from  such  taxation,  as  well  also  as  con- 
certs and  musical  or  other  entertainments 
given  exclusively  by  citizens  of  the  city." 
The  charter  elsewhere  authorizes  direct  prop- 
erty taxes,  so  that  all  vehicles,  the  goods 
of  merchants,  and  property  of  other  deal- 
ers mentioned  in  the  above  provision,  are 
subject  to  taxation  as  property  for  the  ordi- 
nary purposes  of  inunlcipal  revenue.  It  la 
clear,  therefore,  that  the  paragraph,  quoted 
above  in  extenso,  authorizes  what  Is  essen- 
tially an  occupation  tax,  and  a  regulation  of 
the  various  occupations  or  callings  therein 
designated.  The  ordinance  enacted  in  pursu- 
ance of  such  authority  must  receive  that  con- 
struction which  will  harmonize  it  with  the 
<*arter.  Any  other  construction  would  Invali- 
date it.  The  ordinance  In  question  Is  thus 
not  to  be  misunderstood.  -Its  purpose  and  ef- 
fect Is  to  regulate  and  Impose  a  license  tax 
upon  a  certain  occupation,  viz.  that  of  keep- 
ipg  a  dray  or  wagon  for  the  conveyance  of 
any  article  or  thing  for  hire.  This  is  further 
apparent  from  the  provisions  of  sections  2 
and  3,  which  re<iuire  a  license  fee  at  a  certain 
rate  per  annum  or  quarter,  the  execution  of  a 
bond,  and  the  painting  of  the  name  and  num- 
ber upon  the  vehicle.  That  part  of  the  or- 
dinance which  seems  to  punish  the  keeping  of 
a  wagon  for  the  use  of  which  compensation  la 
received  In  the  conveying  of  any  article  with- 
in the  city,  which  is  apparently  more  particu- 
larly relied  upon  by  counsel  for  the  city,  and 
•witli  reference  to  which  the  complaint  was 
drawn,  cannot  be  broader  In  Its  application 
than  the  power  conferred  by  the  charter,  and 
must,  therefore,  be  limited,  like  the  other  lan- 
ipiage  of  the  section,  to  acts  which  amount  to 
v.46i'.no.l3-69 


the  pursuance  of  an  occupation.  It  is  sug- 
gested by  counsel  that  the  original  ordinance, 
which  provided  that.  "If  any  person  shall  hire 
out  or  keep  for  hire,  for  the  carrying  or  con- 
veying of  any  article  or  thing  whatever,  with- 
in the  city  or  Cheyenne,  any  dray,  cart,  wag- 
on or  any  vehicle  or  vehicles,"  etc.,  merely 
punished  those  who  habitually  kept  a  wagon 
for  hire,  and  was  obviously  aimed  at  dray- 
men and  hackmen  only,  but  that,  under  the 
section  as  amended,  one  Instance  of  hauling 
for  pay  is  as  much  a  violation  of  the  ordinance 
as  fifty  would  be.  The  result  of  counsel's  rea- 
soning may  be, entirely  true,  and  yet  we  are 
unable  to  attribute  to  the  more  comprehen- 
sive languagre  of  the  amended  ordinance  an 
application  very  much  broader  than  under  the 
former  provisions,  keeping  In  view  the  charter 
authority  and  the  purpose  ot  the  ordinance  In 
questlcin. 

The  question,  then,  arises)  upon  the  facts 
brought  out  In  the  testimony  and  the  finding 
of  the  police  Justice,  did  the  district  court  err 
in  reversing  the  Judgment?  The  complaint 
seems  to  have  been  framed  upon  the  theory 
that  the  act  or  acts  of  hauling  therein  men- 
tloned  constituted  alone  the  offense  punishable 
under  the  ordinance.  Such  acts  were  un- 
doubtedly material  evidence  to  establish  the 
charge  of  a  violation  of  the  ordinance,  but 
they  were  evidentiary  facts  only.  The  of- 
fense. If  any,  did  not  consist  In  hauling  rub- 
bish for  one  person  one  day,  and  for  another 
on  the  day  succeeding.  The  essential  ultimate 
fact  which  renders  one  liable  to  the  penalty 
provided  by  the  ordinance  is  that  he  has  fol- 
lowed the  occupation  of  keeping  a  vehicle  for 
the  conveying  or  carrying  of  an  article  or 
thing  for  hire,  or  for  the  use  of  which  compen- 
sation Is  received.  Whether  such  calling  or 
avocation  has  been  pursued  for  one  day,  or 
Jess,  or  during  a  longer  period,  Is  not  material. 
The  only  evidence,  as  disclosed  by  the  record, 
which  was  presented,  outside  of  the  fact  that 
no  license  had  been  issued  to  defendant,  and 
that  he  kept  a  certain  wagon,  were  the  two 
acts  of  hauling  rubbish.  Taken  alone,  we 
would  be  Inclined  to  consider  such  evidence  in- 
sufficient; but  from  the  record  It  Is  clearly  In- 
dicated that  the  poUce  Justice  did  not  pursue 
the  inquiry  along  the  line  required  by  the 
construction  of  the  ordinance  which,  in  our 
opinion,  Is  the  only  one  It  can  sustain. 
The  written  decision  or  findings  of  such  trial 
court  embraces  the  following  as  the  only  de- 
termination of  an  ultimate  fact  respecting  de- 
fendant's guilt:  "From  the  evidence,  the 
court  finds  that  the  defendant,  Ben  O'Connell, 
did  keep  a  vehicle,  for  the  use  of  which.  In 
carrying  rubbish,  within  the  city  of  Cheyenne, 
he  has  received  compensation,  without  first 
having  obtained  a  license  therefor."  The  com- 
plaint and  findings  together  make  it  reason- 
ably evident  that  no  inquiry  was  considered 
necessary,  and  no  determination  was  made,  re- 
specting the  question  whether  or  not  defend- 
ant bad,  without  a  license,  conducted  a  busi- 
ness which  was  regulated  by  the  ordinance. 
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We  do  not  hold  that  It  was  necessary  to  estab- 
lish the  guilt  of  defendant  by  proof  of  con- 
tinuous acts  of  carrying  for  the  public,  or  his 
employment  for  such  purpose  on  more  than 
one  or  any  particular  number  of  occasions. 
A  single  transaction  of  tliat  Iclnd,  in  connec- 
tion with  other  facts,  might  be  suflScient. 
What  we  do  hold  Is  that,  the  police  court  hav- 
ing determined  the  case  upon  an  erroneous 
construction  of  the  ordinance,  an  appellate 
court  cannot  conclude  that  defendant  would 
have  been  adjudged  guilty  of  a  violation  of 
the  ordinance  as  we  have  construed  Its  provi- 
sions, upon  the  testimony  In, the  case,  such 
testimony  not  pointing  unerringly  to  his  guilt. 
To  uphold  the  judgment  of  conviction,  not- 
withstanding the  Incorrect  theory  upon  which 
the  case  was  prosecuted  and  decided,  would 
require  this  court  to  hold  that  one  act  of 
hauling  rubbish  for  pay  is  of  itself  conclusive 
evidence  of  a  violation  of  the  ordinance.  We 
do  not  understand  that  to  be  the  law.  Stand- 
ford  V.  State,  16  Tex.  App.  331;  City  of  Ool- 
Unsville  v.  Cole,  78  111.  114;  State  v.  Robin- 
son, 42  Minn.  107,  43  N.  W.  833. 

Rev.  St.  1887,  §  165,  provides  that,  in  case  of 
an  appeal  by  an  accused  from  a  judgment  of 
conviction  rendered  by  a  police  justice  of  the 
city  of  Cheyenne,  no  trial  de  novo  shall  be  had 
In  the  district  court.  The  ease  Is  tried  there 
upon  the  record  made  up  by  the  justice.  In 
case  the  judgment  is  reversed  by  the  district 
court,  the  defendant  is  to  be  discharged,  and 
his  sureties  upon  the  bond  released.  The  de- 
fendant in  this  case  was  so  discharged.  As 
the  district  court,  therefore,  upon  reversal 
could  not  have  remanded  the  case  for  a  new 
trial,  we  cannot  do  so  upon  affirmance  of  its 
Judgment.  For  the  reasons  Indicated,  the 
judgment  of  the  district  court  Is  affirmed. 

GROESBECK,  C.  J.,  and  CONAWAY,  J., 
concur. 


(6  Wyo.  485) 

FIRST  NAT.  BANK  OF  DEADWOOD, 

S.  D.,  V.  SCHOOL  DIST.  NO. 

1,  CROOK  COUNTY. 

(Supreme  Court  of  Wyoming.     Dec.  12,  1896.) 

Patmest— Deposit  is  Baxk— School  Warrants 
—  Rights  op  Assiosee. 

1.  Plaintiff's  assignor  owned  warrants  issued  by 
defpndaut  schiooi  district.  Tlie  district  treasurer 
notified  an  official  of  the  banlj  in  wliicii  tlie  school 
funds  were  deposited,  who  was  also  agent  for 
plaintiff's  assignor,  tliat  there  was  sufficient  mon- 
ey on  deposit  to  pay  the  warrants  and  to  have 
tlicm  sent  to  the  bank  for  payment.  This  was 
not  done,  although  the  matter  was  brought  to  the 
agent's  notice  again  several  montlis  later.  The 
banlt  afterwards  failed.  Bdd,  that  the  evidence 
justified  a  verdict  for  defendant  on  a  plea  of 
payment. 

2.  The  warrants,  beuig  nonnegotiable  and  past 
due  when  assigned,  were  talcen  by  plaintiff  sub- 
ject to  all  the  equities  then  existing  against  tlieiu. 

Error  to  district  court.  Crook  county;  W. 
S.  Metz,  Judge. 

Action  by  the  Firet  National  Bank  of  Dead- 
wood,  S.  D.,  against  school  district  No.  1  of 


Crook  county,  Wyo.  There  was  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Melvhi  Nichols,  for  phiintlff  in  error.    J.  L. 
Stotts,  for  defendant  in  error. 

GROESBECK,  C.  J.  The  plaintiff  in  error 
brought  suit  In  the  district  court  for  Crooi; 
county  to  recover  on  certain  school  orders  or 
warrants  issued  by  the  officers  of  the  defend- 
ant in  error,  and  drawn  upon  Its  treasurer  in 
the  amount  of  $1,001.40  and  accruiug  Inter- 
eat  thereon.  The  answer  of  defendant  In  er- 
ror pleaded  payment  In  full,  to  which  a  reply 
was  filed  denying  payment.  Upon  this  issue 
alone  the  cause  was  submitted  to  a  jury, 
which  foimd  for  the  defendant  hi  error,  an  I 
judgment  was  entered  for  it  upon  the  ver- 
dict. The  tmdisputed  evidence  discloses  that 
all  of  the  warrants  were  held  by  the  Dead- 
wood  National  Bank,  and  upon  its  consolida- 
tion with  the  First  National  Bank  of  Dead- 
wood  they  became  the  property  of  tlK!  latter 
bank' on  June  7,  18W.  The  wairauts  Wtre 
issued  In  the  years  1890-91,  and  the  fund; 
to  pay  the  same  were  apparently  ralse.l  "oy 
taxation  in  1891.  A  notice  was  published  iu 
the  official  paper  of  Crook  county,  notifying 
the  holders  of  the  warrants  to  present  tli- 
same  for  payment  in  the  latter  part  of  that 
year,  the  last  call  being  on  February  12,  IS.fi. 
There  is  no  statutory  authority  for  the  is.<ii- 
auce  of  such  a  notice  in  case  of  scliool-<Ii» 
trlct  warrants,  that  we  have  been  able  to 
find;  but  K  was  conceded  on  the  trial  that  all 
the  warrants  sued  on  in  the  action  were  calie  i 
by  publication  in  the  Sundance  Gazette,  liy 
the  treasurer  of  the  school  district,  '"as  re- 
quired by  law,"  In  the  year  1831.  There  i.s 
a  provision  of  statute  that  school  district  and 
other  public  warrants  shall  draw  interest  up- 
on the  amount  expressed  In  the  warrant  at 
the  rate  of  6  per  cent  per  anuuin  from  the 
date  of  the  presentation  thereof  for  payment 
at  the  treasury  or  other  place  where  the  same 
may  be  made  payaUe  until  there  Is  money  io 
the  treasury  for  the  payment  thereof;  an.l 
upon  presentation  Sot  payment,  where  there 
are  no  sufficient  fimds  for  the  payment  of  the 
same,  the  treasurer  shall  indorse  thereon  I'.e 
words,  "Not  paid  for  want  of  funds,"  and 
shall  date  and  sign  the  same  offically.  Sec- 
tion 1315,  Rev.  St.,  as  amended  by  chapter 
22,  Sess.  Laws  1890.  The  wan-ants,  al-thougii 
Introduced  in  evidence,  are  not  before  us  !>}■ 
copies  or  exhibits,  but  no  contention  is  made 
upon  that  point,  and  it  will  be  presumed  th^t 
the  warrants  were  presented  for  payment  and 
indorsed  as  required  by  law.  It  seems,  by 
reading  the  statute,  tliat  Interest  ceases  on 
such  warrants  when  there  Is  money  in  the 
treasury  to  pay  them,  and  that  a  notice  is  not 
necessary  to  the  holder  of  the  warrants  t.i 
stop  the  running  of  interest  thereon,  wh-n 
funds  are  in  the  treasury  to  pay  the  saint- 
No  evidence  was  Introduced  to  ahow  that  this 
notice   or  call   by   publication    was  brought 
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bome  to  the  bolder  of  the  warrants.  The 
district  treasurer  deposited  the  fuuds  raised 
by  taxation  In  the  Crook  County  Bank,  anJ 
notified  one  Higby,  who  was  connected  with 
that  bank  as  an  olticial,  and  also  with  ilie 
Deadwood  National  Bank,  to  send  ihe  war- 
rants to  the  latter  bauk,  and  take  the  money 
out,  for  the  reason,  as  the  treasurer  stated, 
that  there  was  liable  to  be  a  ran  on  the  latter 
bauk  any  day,  and  he  did  not  want  to  be 
responsible  for  the  warrants.  HIgby  admit- 
ted to  the  treasurer  that  bis  bank  at  Dead- 
wood  had  the  warrants  in  controversy,  and 
said  that  the  Crook  County  Bank  was  "all 
right"  This  conversation  occurred  on  Octo- 
ber 3  or  4,  1893.  A  further  conversation  oc- 
curred between  these  parties,  Higby,  and  the 
ijchool-distilct  treasurer,  some  time  in  June, 
184H,  when  Higby  directed  the  district  treas- 
urer to  leave  the  money  In  the  Crook  County 
Bank.  Higby  admits  that  he  had  access  to 
the  books  of  the  Crook  County  Bank,  but  eays 
there  was  never  a  deposit  there,  that  he  ever 
discovered,  to  the  credit  of  the  Deadwood 
National  Bank,  or  any  that  he  was  advised 
of;  and  he  further  testifies  that  at  several 
different  times,  William  Baird,  cashier  of  the 
Crook  County  National  Bank,  was  asked  if 
the  money  could  be  raised,  and  the  warrants 
X>aid  off,  and  that  payment  was  demanded  of 
the  warrants  through  said  Baird,  as  cashier 
of  the  bank.  The  Crook  County  Bank  failod 
after  the  warrants  passed  into  the  hands  of 
the  First  National  Bank  of  Deadwood,  and 
the  district  treasurer  afterwards  personally 
accepted  a  dividend  upon  the  moneys  to  his 
credit,  but  states  that  he  considered  the 
amount  of  such  dividend  "theirs,"  evidently 
meaning  the  holder  of  rthe  warrants;  and  it 
appears  tltat  the  school  district  received  no 
benefit  from  such  dividend. 

The  Instructions  to  the  jury  were  to  the  ef- 
fect that  the  sole  question  presented,  by  the 
pleadings  was  that  of  payment,  and  that  the 
burden  of  proving  payment  by  a  preponder- 
ance of  the  evidence  was  upon  the  defend- 
ant The  Jury  was  also  Instructed  as  follows: 
"If  yon  believe  from  the  evidence  that  tlie 
plaintiff  bank  or  its  duly-authorized  agent 
directed  the  defendant  to  deposit  the  money 
for  the  payment  of  the  warrants  in  question 
in  the  Crook  County  Bank,  then,  in  order  to 
constitute  a  payment,  the  funds  must  be  un- 
der the  control  of  the  plaintiff;  and  if  you 
believe  from  the  evidence  that  the  defend- 
ant did  so  deposit  it,  you  should  find  for  the 
defendant;  and  If  you  believe  from  the  evi- 
dence that  the  defendant  did  not  do  so,  you 
should  find  for  the  plaintiff."  No  objection 
was  Interposed  to  this  instruction.  The  plain- 
tiff In  error  asked  an  instruction  directing 
the  jury  to  find  for  the  plaintiff,  which  was 
refused,  and  an  exception  was  taken  to  this 
niling.  Although  the  Instruction  quoted  in 
full  was  not  warranted  by  the  evidence,  ns 
the  plaintiff  bank  was  not  connected  with 
the   Incidents   mentioned   in   the   testimony, 


which  related  wholly  to  the  understanding 
between  the  district  treasurer  and  plaintiff's 
assignor  of  the  warrants,  the  Deadwood  Na- 
tional Bank,  yet  it  must  have  been  under- 
stood by  the  parties  litigant,  as  well  as  the 
jury,  that  the  reference  to  the  plaintiff  Ijauk 
uioaut  or  included  the  assignor  of  the  plain- 
tiff, as  no  objection  was  iulei-posed  to  the  in- 
struction. There  was  a  conflict  of  evidence 
upon  the  material  facts  and  circumstances  of 
the  case,  and  the  jury  must  have  accepted 
the  version  of  the  district  treasurer.  The  de- 
posit in  the  bank  was  in  the  name  of  the 
school-district  treasurer,  and  was  never  trans- 
ferred to  the  Deadwood  National  Bauk;  but 
it  clearly  appears  that  the  district  treasurer 
and  one  Baird,  who  was  cashier  of  the  baitk 
In  which  the  money  was  deposited,  under- 
stood that  the  latter  was  to  pay  the  warrants 
from  the  fund,  and  this  oral  direction  was 
sufiiclent  authority  to  pay  out  the  moneys  to 
the  holders  of  the  warrants  on  presentation. 
While  the  bank  may  require  some  written 
evidence  of  the  order  of  transfer,  there  is  no 
necessity  for  giving  a  written  instrument,  ex- 
cept for  the  purpose  of  evidence  for  the  pro- 
tection of  the  bauk.  Bolles,  Banks,  §  30,  cit- 
ing Watts  V.  Christie,  11  Beav.  551;  Mcliweu 
V.  Davis,  39  Ind.  111.  There  was  sutHcient 
testimony  to  warrant  the  verdict,  as  Higby, 
the  officer  of  the  bank  holding  the  warrants, 
understood  and  latified  the  arrangement  ac- 
cording to  the  account  of  the  school-dlstrlot 
treasurer,  and  had  access  to  the  books  of  the 
bank.  It  seems  strange  that  after  repeated 
notification  the  warrants  were  not  presented 
for  payment  particularly  as  we  judicially 
know  that  the  banks  at  Deadwood  and  those 
of  Sundance  were  situated  only  about  50 
miles  apart.  The  holder  of  the  warrants  was 
put  upon  Inquiry  under  the  statute  to  know 
when  there  were  funds  in  'the  treasury,  so 
far  as  the  right  to  receive  interest  is  concern- 
ed, yet  the  warrants  were  awaiting  payment 
for  over  two  years.  While  this  laches  alone 
would  not  be  sufHcient  to  defeat  a  recovery 
for  the  principal  sum  of  the  warrants  and  In- 
terest thereon  up  to  the  time  funds  were  in 
the  treasury,  yet  an  acceptance  of  the  ar- 
rangement to  pay  the  warrants  from  the  fund 
deposited  is,  we  think,  sufficient  to  constkute 
a  payment.  The  warrants  were  certainly 
nonncgotiable  paper,  as  they  were  over.lue, 
and  so  showed  upon  their  face,  and  the  plain- 
tiff bank  took  them  subject  to  all  equities. 
The  question  of  payment  is  one  for  the  jury 
on  the  testimony  and  acts  of  the  parties,  and, 
there  being  sufficient  evidence  upon  which  to 
base  a  verdict  for  the  defendant  in  error, 
under  repeated  rulings  of  this  court,  as  well 
as  under  an  unbroken  line  of  precedents  else- 
where, we  cannot  disturb  it.  Wlllard  v. 
Germer,  1  Sandf.  51;  Eyles  v.  Ellis,  4  Bing. 
112;  Jones  v.  Bobbltt,  90  N.  C.  391;  Moran 
V.  Abbey,  03  Cal.  56;  Knox  v.  Gerhauser,  3 
Mont.  267;  Crumllsh's  Adm'r  v.  Improvement 
Co.,  38  W.  Va.  390,  18  S.  Bl  456;   HaU  v. 
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Stevens,  40  Hun,  578.     The  Judgment  of  the 
district  court  of  Ciook  county  is  affirmed. 

CONAWAI  and  POTTER,  JJ.,  concur. 


CALDWELL  et  al.  t.  BUSH. 
(Supreme  Court  of  Wyoming.     Dec.  12,  1806.) 

INCLOSUBX   OF    OovERSSf EST    LANDS  —  EXCLOSIVB 
POSSBSSION'. 

Plaintiffs  inclosed  with  their  own  certain 
govermnent  lands,  claimed  under  a  desert  land 
entry  which  was  afterwards  and  upon  due  notice 
declared  void.  Subsequently  another,  at  plain- 
tiffs' invitation,  entered  upon  a  portion  of  the 
lands  under  a  homestead  entry.  Held,  that  plain- 
tiffs had  no  such  exclusive  possession  of  the  lands 
so  inclosed  as  would  entitle  them  to  enjoin  a  sub- 
sequent valid  homestead  entry  by  defendant 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  43  Pac.  488. 

GROESBECK,  C.  J.  This  cause  was  de- 
cided June  30,  1896.  45  Pac.  488.  This  is 
an  application  for  rehearing.  Counsel  for 
the  plaintiffs  in  error  urging,  with  much 
force,  that  considerable  space  in  the  original 
opinion  was  devoted  to  the  discussion  of 
what  was  conceived  to  be  the  main  question 
involved  In  the  case,  which  was  disposed  of 
largely  upon  cases  which  had  not  been  cited 
or  referred  to  In  argument,  and  which  coun- 
sel had  previously  no  opportunity  to  exam- 
ine, an  oral  argument  upon  the  application 
was  ordered.  All  of  the  propositions  dis- 
cussed upon  the  original  hearing,  except  one, 
are  waived  in  the  brief  and  argument,  and 
counsel  rests  his  case  solely  upon  the  prop- 
osition that  the  plaintiffs  in  error  could  not 
be  disturbed  In  their  possession,  growing  out 
of  the  Inclosure  of  the  lands  In  dispute,  by 
the  defendant  in  error,  who  entered  under 
his  homestead  filing  upon  a  quarter  section 
of  land  inclosed  in  common  with  other  lands 
of  the  plaintiffs  and  another,  after  the  desert 
land  entry  of  the  grantor  of  plaintiffs  bad 
been  canceled  for  fraud  by  the  local  gov- 
ernment land  officials,  whose  action  was  ap- 
proved by  the  counuissloner  of  the  general 
land  office,  and  from  the  decision  of  which 
last-named  officer  no  appeal  was  taken.  At 
that  hearing,  the  plaintiffs  were  present  by 
counsel.  They  now  assert  no  claim  or  color 
of  title,  except  that  of  mere  naked  posses- 
sion, which,  they  assert,  cannot  be  invaded 
by  the  defendant  In  error  under  his  home- 
stead entry,  and  whose  continued  trespasses, 
as  they  are  alleged  to  be,  were  enjoined 
I)endente  lite.  We  held  that  the  possession 
of  plaintiffs  In  error  of  the  land  in  dispute, 
based  on  the  fact  of  Its  Inclosure  by  them- 
selves and  others,  with  other  lands  of  their 
own  and  of  the  government,  was  not  an  ex- 
clusive possession.  Another  entryman  was 
Invited  to  enter  within  the  inclosure  by  them, 
and  did  so  enter,  while  it  is  sought  to  ex- 
clude the  defendant  In  error  under  bis  fil- 


ing.   It  Is  vigorously  asserted  that  such  ex- 
clusion was  proper,  and  In  support  of  this 
position  an  illustration  is  made  of  the  Invita- 
tion of  a  guest  to  occupy  a  room  In  one's 
house,  an  act  that  could  not  be  construed  as 
extending  a  general  Invitation  to  the  public 
to  enter,   or  as  an   equivalent  to  throwing 
open  the  doors  of  the  dwelling  to  all  man- 
kind.    This   illustration  Is   not  apt,  as  the 
premises  Inclosed  in  this  case  were  not  all 
owned  or  held  by  claim  or  color  of  right  or 
title  by  the  plaintiffs  In  error.    The  case  i.s 
more  analogous  to  the  keeper  of  a  common 
Inn,  who,  by  inviting  one  guest  to  enter,  ad- 
mits the  public  to  the  premises.    By  invit- 
ing an  outsider  to  enter  within  their  Inclosure, 
If  It  can  be  called  such,  in  view  of  the  fact 
that  one  side  of  the  field  bad  been  Inclosed 
by  strangers  to  the  suit,  their  possession  aft- 
er such  entry  cannot  be  an  exclusive  posses- 
sion to  the  whole  tract.     To  lands  adjudicat- 
ed not  to  be  their  own.  In  a  proceeding  in 
which  they  appeared,  they  seek  to  Invite  one 
and  exclude  another.    Such  a  course,  If  up- 
held by  the  courts,  would  carry  the  doctrine 
of  the  sanctity  of  an  Inclosure  to  an  absurd 
length,   and  permit  parties  to  Inclose  Urge 
tracts  of  the  public  lands  in  common  with 
their  own,  and  exercise  such  control  of  the 
government  parcels  as  to  admit  some  and 
exclude  others,  moved  by  caprice  or  a  fas- 
tidious desire  to  ch6ose  their  neighbors.    The 
cases,  both  state  and  federal,  relied  up<m  by 
plaintiffs  In  error,  were  mainly  decided  upon 
the  ground  that  one  has  no  right  to  enter 
public  lauds,  to  dispossess  an  occuiiant  there- 
of, who  has  In  good  faith,  under  claim  ur 
color  of  title,  taken  possession  of  the  lanil. 
inclosed.   Improved,   or   cultivated    it.    Ui>on 
the  land  In  dispute,  and  upon  all  the  lands 
embraced  In  the  canceled  desert  entry,  of 
which  they  are  a  part,  there  were  no  im- 
provements whatever.     We  do  not  tbiuk  the 
decisions  In  this  case  cited  as  upholding  the 
right  of  plaintiffs  In  error  can  be  tortured  in- 
to applying  to  the  circumstances  of  this  case, 
where  the  right  of  possession  to  the  laml, 
and  adjacent  lands  covered  by  the  desert 
land  entry  of  the  grantor  of  plaintiffs  in  er- 
ror, have  been  determined  in  a  proceeding 
lawfully  and  regularly  conducted  by  the  land 
department.  In  which  they  participated,  and 
from  the  decision  of  which,  adverse  to  their 
grantor,  afflrme<l  by  the  commissioner  of  the 
general  land  office,  they  took  no  appeal.    It 
would  seem  that  the  doctrine  that  the  per- 
son who  has  the  right  of  possession  may,  by 
peaceable  entry  upon  the  land,  acquire  suffi- 
cient possession  of  it  to  enable  him  to  main- 
tain an  action  for  trespass  again.st  any  per- 
son who,  being  in  possession  at  the  time  of 
his    entry,   wrongfully  continues    upon   the 
land  (2  Jagg.  Torts,  686),  has  not  been  up- 
set by  the  leading  decisions  In  cases  of  en- 
try  upon  the  public  lands,   which    will  not 
permit  an  entry  thereon,  held  under  claim 
or  color  of  right,  or,  perhaps,  only  by  right 
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ot  prior  poasessloii  and  occapancy,  where 
bnproTements  have  been  made  thereon,  or 
where  settlement  has  been  effected,  or  where 
time  and  labor  have  been  expended  thereon 
by  an  innocent  party  with  an  honest  belief 
that  the  occupant  had  a  claim  or  title  there- 
to. The  view,  announced  rather  timidly,  in 
the  early  case  of  State  t.  Boss,  4  Jones  (N. 
0.)  315,  seems  to  be  the  true  doctrine.  After 
reviewing  the  apparent  conflict  in  the  British 
suthorlties,  the  court  say:  "Perhaps  It  will 
be  found  that  the  authorities  may  be  recon- 
ciled on  this  distinction.  One  having  a  right 
of  entry  may,  at  common  law,  use  force,  pro- 
vided It  does  not  amount  to  a  breach  of  the 
peace;  whereas  one  not  having  a  right  of 
entry  is  guilty  of  a  trespass,  indictable  at 
common  law,  If  he  enters  with  a  strong  hand, 
under  circumstances  calculated  to  excite  ter- 
ror, although  the  force  used  does  not  amount 
to  a  breach  of  the  peace."  Although  this  r6- 
8um6  of  the  law  is  offered  merely  as  a  sug- 
gestion, (t  is  undoubtedly  in  harmony  with 
the  American  cases.  See  notes  to  the  case 
of  State  V.  Ross,  69  Am.  Dec.  754  et  seq.  (4 
Jones  [N.  C]  315),  and  particularly  the  case 
of  Low  V.  Eiwell,  121  Mass.  309. 

There  can  be  no  question,  under  the  test; 
mony,  that  the  entry  was  peaceably  made 
upon  the  preml^e8,  and  that  no  Indosure  of 
the  plaintiffs  in  error  was  removed  or  broi^en 
down  to  make  the  entry;  for  it  was  made 
through  a  gate  in  a  fence,  belonging  to  stran- 
gers to  this  suit,  serving  to  Inclose  on  one  side 
the  lands  inclosed  by  plaintiffs  in  error,  and 
none  of  the  circumstances  of  the  entr^  show 
that  the  acts  of  the  defendant  In  error  were 
of  such  a  nature  as  to  excite  terror,  or  were 
done  with  a  strong  hand.  He  did  not  for- 
cibly dispossess  the  plaintiffs  In  error;  nei- 
ther did  he  obtain  or  seek  to  obtain  the  fruits 
of  their  labor,  or  that  of  any  person,  by  his 
peaceable  entry.  His  permission  to  enter 
was  by  the  license  of  the  government,  the 
sovereign  owner  of  the  soil,  which  had.  In 
accordance  with  law,  through  Its  duly  con- 
stituted and  authorised  officials,  declared  the 
land  open  to  entry,  after  canceling  the  en- 
try of  the  grantor  of  the  plaintiffs  In  error,  In 
a  proceeding  In  which  they  participated,  and 
having  further  allowed  the  entry  of  the  de- 
fendant upon  the  land  as  vacant  land  and 
open  to  settlement  To  warrant  the  Interfer- 
ence of  a  court  of  equity  In  restraint  of  con- 
tinuing trespasses,  the  title  of  the  complain- 
ant must  be  established,  or  at  least  a  su- 
perior right  to  the  possession  than  Is  pos- 
sessed by  the  adverse  party;  and  if  title  to 
the  locus  In  quo  Is  In  doubt,  the  Injunction, 
If  granted,  should  only  be  temporary,  until 
tbe  title  can  be  determined  at  law.  1  High, 
In].  S  701.  In  this  case,  the  title  had  been 
determined  by  a  tribunal  clothed  with  full 
Jurisdiction  to  try  and  determine  the  mat- 
ter, before  the  government  had  parted  with 
Its  legal  estate.  A  right,  as  In  the  original 
opinion  In  the  case  at  bar,  was  shown  to  be 
andlspnted,   before  the  Issuance  of  patent; 


as  well  as  after  Its  delivery,  In  a  snlt  to  caa> 
eel  it  for  fraud  In  the  initial  or  final  entry.  It 
is  difficult  to  see  what  protection  a  court  of 
equity  could  afford  to  the  plaintiffs  In  error 
In  this  suit  by  an  injunction  to  restrain  con- 
tinuing trespasses  on  the  lands,  after  the  de- 
fendant In  error  had  established  possession, 
under  the  evidence  adduced  at  the  trial.  For 
tbe  reasons  herein  given,  as  well  as  those  set 
out  at  length  In  the  original  opinion,  tbe 
Judgment  of  the  district  court  for  Albany 
county  will  be  affirmed,  and  the  petition  for 
rehearing  denied. 

CONAWAY  and  POTTER,  JJ.,  concur. 

"^""^  (6  Wyo.  507) 

McOORD,  BRADY  &  CO.  et  al.  v.  ALBANY 
COUNTY  NAT.  BANK  OF  LARA- 
MIE CITY  et  at 
(Supreme  Court  of  Wyomhtg.     Dec.  12,  1896.) 

CaATTII,   VORTOAOBS  —  LiBN  —  ATTER-ACQUIKBD 

Phopbrtt — Fhiohitibs. 

1.  The  lien  of  a  chattel  mortga^  on  a  stock 
of  gooda  and  the  accounts  pertaining  thereto, 
which  provides,  ■  as  authorized  by  Sess. .  Laws 
1890-91,  p.  90,  I  13,  that  the  mortgagor  could 
sell  the  goods  in  the  due  course  of  busioesa,  and 
replace  the  same  with  other  property  of  the 
same  kind,  and  that  such  after-acquired  property 
would  be  subject  to  the  mortgage,  takes  priori^ 
over  the  lien  of  a  second  mortgage  on  the  same 
goods,  tliough  the  former  did  not  and  the  latter 
did  specify  the  goods  on  hand  and  those  that 
might  afterwards  be  acquired,  and  the  accounts 
already  owing  and  those  that  might  afterwards 
accrue. 

2.  A  chattel  mortgage  on  a  stock  of  goods  and 
the  accounts  pertaining  thereto  which  contains 
a  provision,  authorized  by  Sess.  Laws  1800-91, 
p.  90,  §  13,  that  it  shall  cover  after-acquired  prop- 
erty obtained  in  due  course  of  trade,  will  cover 
such  property  if  it  appears  that  no  addition  was 
made  to  the  capital  beyond  a  moderate  profit, 
and  that  the  after-acquired  goods  were  merely  a 
replacement  in  the  usual  course  of  business  of  the 
goods  and  accounts  originally  mortgaged. 

Error  to  district  ooort,  Albany  county;  J.  H. 
Hayford,  Judge. 

Proceedings  upon  distribution  of  the  estate 
of  John  Quann,  deceased.  The  court  award- 
ed the  Albany  county  National  Bank  of  Lara- 
mie CI^  a  preference  to  certain  moneys  In  the 
hands  of  the  administrator  found  to  be  pro- 
ceeds of  property  mortgaged  by  Quann  to  the 
bank.  McCord,  Brady  &  Co.  claimed  a  pref- 
erence right  under  mortgages  subsequent  in 
time,  and  bring  error.   -Affirmed. 

Nellls  Oorthell,  for  plafaitiffs  In  error.  M.  0. 
Brown,  for  defendants  In  6rror. 

CONAWAY,  J.  The  litigation  In  this 
case  is  as  to  the  personal  property  and  ac- 
counts covered  by  certain  chattel  mortgages 
executed  by  John  Quann  In  his  lifetime  in 
favor  of  the  Albany  County  N.itional  Bank 
and  in  favor  of  tbe  several  plaintiffs  in  er- 
ror. The  mortgage  of  the  Albany  County 
Bank  Is  prior  in  point  of  time,  and  It  seems 
to  be  admitted  that  It  constitutes  a  prior 
lien  upon  the  property  and  accounts  embraced 
within  its  terms.     Its  language  Is  not  so  com" 


Digitized  by 


Google 


1094 


46  PAOIFIO  REPORTER. 


(Wy* 


prehenslTe  as  that  contained  in  the  subseqnent 
mortgages.  Quann  was  engnged  in  business  as 
t  grocery  merchant,  luiTlng  a  stocic  of  goods 
In  bis  store  building,  and  liavlng,  also,  else- 
where In  the  town,  what  is  termed  a  grain 
warehouse  and  a  hay  warehouse.  On  Janu- 
ary 4,  1893,  John  Quann  gave  a  chattel  mort- 
gage to  secure  an  Indebtedness  of  $5,800  to  the 
Albany  County  National  Bank  upon  "all  his 
stocli  of  merchandise,  consisting  of  groceries, 
flour,  feed,  grain,  shelf  goods,  canned  goods,  ap- 
ples, fruits,  woodenware,  furniture,  and  fix- 
tures, consisting  of  shelves,  counters,  show 
cases,  and  all  goods,  wares,  and  merchan- 
dise of  every  character  and  description  what- 
soever, then  lying,  being,  situate,  and  con- 
tained in  his  certain  store  building  at  No. 
113  Grand  avenue;  «  •  •  also  all  booths 
of  account  appertaining  and  belonging  to 
said  business,  •  •  •  and  the  accounts 
in  said  books."  The  mortgage  provided  that 
the  mortgagor  might  "use,  handle,  operate, 
manage,  and  control  the  property  mortgag- 
ed, and  market,  sell,  and  dispose  of  portions 
thereof  as  might  be  necessary  in  the  course 
of  business,  and  to  preserve  and  care  for 
the  same,  and  to  replace  such  property  or  parts 
sold  with  otlier  property  of  like  kind  and  char- 
acter, which  property  replaced  might  be  pur- 
chased either  with  the  net  proceeds  of  the 
mortgaged  property  or  otherwise,  but  all  of 
which  should  be  subject  to  the  operation  and 
effect  of  said  mortgage."  This  character  of 
mortgage  is  expressly  authorized  by  statute. 
Sess.  Laws  1890-91,  p.  90,  {  13.  The  subse- 
quent mortgages  of  plaintiffs  in  error  were  exe- 
cuted on  January  11,  1893.  They  Include  the 
goods  and  accounts  of  the  bushiess  of  Quann 
covered  by  tlie  mortgage  of  the  Albany  County 
Bank,  and  "all  articles  of  like  kind  and  char- 
acter kept  by  said  Quann  In  his  warehouse," 
etc  They  also  Include  a  horse  and  deilveiy 
wagon  of  small  value,  not  mentioned  in  the 
first  mortgage.  The  evidence  tends  to  prove 
that  at  the  time  of  the  execution  of  this  first 
mortgage  Quann  had  about  $36  to  $42  worth 
of  bay  in  the  bay  and  grain  warehouse,  and 
about  $20  in  money.  The  trial  court  allowed 
the  subsequent  mortgagees  $90  of  the  proceeds 
of  the  mortgaged  property.  This  was  evident- 
ly on  account  of  the  hay,  the  money,  and  the 
horse  and  wagon,  and  seems  amply  sufficient 
to  cover  them  alL 

But  it  Is  urged  on  behalf  of  plaintiffs  In  error 
that  they,  as  subsequent  mortgagees,  should 
have  been  allowed  a  much  larger  sum.  The 
subsequent  mortgages  specified  the  goods  on 
hand  and  those  that  might  afterwards  be  ac- 
quired, and  the  accounts  already  owing  and 
those  that  might  afterwards  accrue.  The  first 
mortgage  was  not  thus  specific  In  this  particu- 
lar. We  are  of  the  opinion  that  this  was  not 
necessary.  The  first  mortgage  seems  to  be  in 
the  usual  and  in  good  form  under  the  statute. 
The  evidence  seems  to  sustahi  the  finding  of 
the  trial  court  The  several  reports  of  the  ad- 
ministrators of  Quann  show  that  the  business 
was  carried  on  by  hhnself  and  the  administra- 


tors without  addition  to  the  capital  employed  la 
the  business  at  the  time  of  the  execution  of  tbt 
first  mortgage,  except  a  very  moderate  profit 
in  the  business.     Under  these  circnmstanoes  It 
would  seem  clear  that  the  lien  of  the  first  mort- 
gage should  attach  to  tlie  goods  suiisequentiy 
acquired,  and  the  accounts  subsequently  accra- 
ing  from  the  use  of  this  capital.     It  was  a  re- 
I>iacemcnt,  in  the  usual  course  of  business,  of 
the  goods  and  accounts  orlgmally  mortgaged. 
It  Is  claimed  that  this  court  has  held  that  the 
lien  of  a  mortgage  follows  the  mortgaged  prop- 
erty, and  not  the  proceeds  of  such  property. 
The  case  of  Bank  v.  Lutnan,  38  Pac.  678,  is 
cited  to  this  pohit     In  that  case  it  was  beld 
that  under  a  mortgage  similar  to  the  one  under 
discussion  here  the  mortgagee  was  entitled  to 
the   proceeds   of   the   mortgaged  property  as 
against  a  third  party  receiving  such  proceeds 
with  notice  of  the  facts,  and  the  bank  was  com- 
pelled to  pay  a  large  sum  in  consequence.    Tlie 
case  of  Cone  v.  Ivinson,  33  Pac.  31.  and  35 
Pac.  933,  is  also  cited.     A  celebrated  French 
diplomat  is  credited  with  the  saying  that  Urn- 
gu.ige  was  Invented  to  conceal  thought.    The 
language  of  the  petition  In  the  case  of  Cone  v. 
Ivinson  was  so  very  efficient  for  this  purpose 
that  the  court  was  not  Informed,  either  by  di- 
rect avermentor  by  any  Innuendo  or  intimation 
from    which  an   inference   might  be   drawn, 
whether  the  mortgage  In  the  case  was  one  un- 
der which  portions  of  the  property  might  be 
sold  by  the  mortgagor  discharged  of  the  mort- 
gage lien  or  not.     As  Jhis  was  a  material  ele- 
ment Iv  the  plaintiff's  cause  of  action.  It  was 
for  him  to  allege  and  prove.     As  he  did  not  do 
80,  the  Inference  would  naturally  be  that  II 
was  a  mortgage  In  the  ordinary  form,  discussed 
by  all  the  principal  authorities,  luder  which  the 
mortgagor  could  not  discharge  the  mortgage  lien 
upon  the  property  by  a  transfer  of  the  prop- 
erty, except  in  certain  exceptlon-il  cases.     The 
author  of  this  opinion  filed  a  dissenting  opinion 
In  that  case,  not  so  much  in  regard  to  the  It-gal 
principles  involved  as  to  the  eStect  of  the  tacts 
alleged.    Judgment  affirmed. 


GROESBECK,  0.  J.,  and  POTTEE,  3^ 

cur. 


con- 


es Wyo.  5O0I 
KNIGHT  et  al.  v.  BECKWITH  COM- 
MERCIAL CO. 

(Supreme  Court  of  Wyoming.     Dec  12,  1898.) 

HCSBAXD  AND  WlFB  —  PlBDOK   OF  WlFB'S    Psof- 

EKTY— Principal  asd  Aokjjt— Ratifica.tios  or 

Dn ADTHORIZED      AST  —  WaKBUOCSEMEN  LlEX 

FOB  Stokaoe. 

1.  Personal  property  which  belonged  to  the 
wife  prior  to  the  marriage  cannot  be  pledsi^ 
by  the  liiisband,  without  her  consent,  for  paj- 
ment  of  bis  debts. 

2.  Where  a  defendant  retains  possession  of  per- 
sonal property  stored  with  it  under  an  onatithor- 
ized  agreement  by  its  agent  that  there  would  be 
no  storage  charge,  but  does  not  notify  the  owner 
of  the  property  that  it  repudiates  such  unauthor- 
ized agrecmput,  or  that  compensatloa  must  b« 
made  for  storage,  it  cannot  cuuin  the  lien  giveo 
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hj  Key.  St.  S  1471,  to  warehouaemen,  for  stor- 
age of  goods. 

3.  In  repleTin  for  goods  stored  with  defendant 
under  an  unauthorized  agreement  by  its  agent 
that  no  charge  would  be  made  for  storage,  where 
it  appears  that  plaintiff  voluntarily  left  the  goods 
with  defendant  until  the  day  of  the  demand  for 
their  return,  and  that  defendant's  detention  of 
the  goods  was  not  accompanied  by  any  oppres- 
»ive  act  or  any  bad  faith,  but  was  merely  due  to 
plaintiffs  refusal  to  pay  a  storage  fee,  plaintiff  is 
not  entitled  to  counsel  fees  as  damages,  since,  in 
such  case,  exemplary  damages  would  not  be  war- 
ranted. 

Error  to  district  court,  Sweetwater  county; 
Jesse  Knight,  Judge. 

Action  of  replevin  by  Hattie  J.  Knight 
against  the  Becl^with  Commercial  Company. 
From  a  judgment  against  plaintifC  and 
against  Chris  Juel,  her  surety  on  the  delivery 
bond,  they  briiig  error.     Reversed. 

E.  E.  Enterllne,  for  plaintiffs  in  error.  C. 
G.  Hamlin,  for  defendant  in  error. 

POTTER,  J.  In  this  case,  Hattie  J.  Knight 
sought,  by  action  of  replevin,  to  obtain  pos- 
session of  certain  household  goods  which 
were  held  by  the  defendant.  She  gave  the 
delivery  undertaliing  provided  for  by  statute, 
and  received  the  goods.  Judgment  was  ren- 
dered against  her  and  the  surety  in  the  un- 
dertaking for  the  sum  of  $50  and  costs;  the 
amount  of  the  damages  assessed  being  the 
reasonable  value,  as  determined  by  the  court, 
for  the  storage  of  the  property  by  defendant. 
The  answer  of  defendant  admitted  its  pos- 
session, and  set  forth,  as  grounds  of  defense, 
that  on  or  about  July  10,  1804,  the  plaintiff 
delivered  to  and  left  with  the  defendant  all 
and  singular  the  goods  and  chattels,  with  the 
request  that  it  safely  keep  and  store  the 
same  for  her,  which  service,  it  is  alleged, 
they  performed  until  May  25, 1895  (this  being 
the  date  when  the  suit  was  commenced),  and 
that  a  reasonable  charge  for  the  storing  and 
caring  for  the  property  was  $60;  further,  that 
on  October  31,  1894,  the  defendant  sold  to 
one  Merle  S.  Knight,  the  husband  of  plaintiff, 
a  bill  of  merchandise,'  amounting  to  $43.85, 
and  that  the  plaintiff  at  that  time,  upon  de- 
mand being  made  of  her  husband  for  securi- 
ty for  the  payment  of  said  bill,  deposited 
with  the  defendant  the  said  property  In 
pledge;  that  said  sum  had  not  been  paid; 
and  that  payment  thereof  was  demanded  of 
plaintiff  at  the  time  when  she  requested  a  re- 
delivery of  the  property.  The' case  was  tried 
without  the  Intervention  of  a  jury,  and  the 
court  found  that  the  plaintiff  was  the  owner 
of  the  property  at  the  time  of  the  commence- 
ment of  the  action;  that  said  property  was 
not  chargeable  with  the  claim  of  defendant 
against  Merle  S.  Knight,  but  that,  as  agent 
for  his  wife,  he  had  placed  the  property  in 
the  possession  of  defendant;  that  the  latter 
was  entitled  to  a  lien  upon  such  property  for 
the  storage  thereof,  under  the  provisions  of 
section  1471  of  the  Revised  Statutes  ;i  and  the 

1  The  act  provides  that  warehousemen  shall 
hare  a  lieu  for  reasonable  storage  fees. 


court  awarded  the  defendant  the  sum  of  |50 
to  cover  such  lien,  rendering  judgment  there- 
for. The  testimony  on  behalf  of  plaintiff 
was  to  the  effect  that  the  manager  of  defend- 
ant's store  had  agreed  to  keep  the  goods  with- 
out compensation;  but  the  trial  court  held 
that  any  such  contract  had  not  been  brought 
to  the  knowledge  of  defendant,  and.  If  it  had 
been.  It  would  have  been  unconscionable, 
there  being  no  limit  as  to  time;  that,  on  the 
contrary,  the  defendant  had  notice  from  Its 
agent  that  the  property  was  held  for  collat- 
eral and  storage,  and  acted  under  that  In- 
formation for  about  six  months  after  such 
agent  had  ceased  to  be  connected  with  the 
defendant. 

That  much  of  the  defense  which  claimed 
possession  of  the  goods  by  way  of  pledge 
does  not  require  consideration.  The  trial 
court  determined  that  question  adversely  to 
defendant,  and  very  properly  bO.  The  prop- 
erty was  clearly  that  of  plaintiff,  which  she 
owned  prior  to  her  marriage  with  M.  S. 
Knight;  and  the  latter  could  not,  without  her 
consent,— and  none  such  was  shown,— have 
pledged  the  same  for  an  indebtedness  of  his 
own.  Neither  was  It  established  that  he  at- 
tempted to  pledge  them.  The  undisputed  tes- 
timony on  behalf  of  plaintiff  disclosed  that 
one  Mlnta,  at  that  time  the  local  manager  of 
the  business  of  defendant  at  Rock  Springs, 
agreed  to  allow  the  goods  to  be  placed  and 
kept  in  their  store  without  compensation; 
and  that,  on  that  account  only,  the  goods 
were  permitted  to  be  stored  there.  The  sin- 
gle item  of  evidence  respecting  this  matter 
offered  In  support  of  the  defendant's  position 
was  an  entry  on  its  books  In  Minta's  hand- 
writing, under  date  of  October,  1804,  show- 
ing a  sale  upon  credit  to  the  husband  of 
plaintiff  of  a  bill  of  merchandise  amounting 
to  $43.85,  and  a  memorandum  as  follows: 
"Bill  of  goods;  security,  household  furniture 
on  storage."  This  entry  must  have  been 
made  some  three  months  after  the  goods  were 
placed  In  the  defendant's  store.  It  was  at- 
tempted to  establish  the  absence  of  authority 
In  the  manager  to  <;ontract  for  storage  with- 
out charge.  The  business  of  defendant  did 
not  include,  generally  at  least,  that  of  storing 
and  caring  for  property  of  others.  It  may 
be  assumed  that  such  manager,  as  between 
himself  and  the  company,  was  not  empower- 
ed to  transact  such  business  without  char- 
ging a  fair  compensation  therefor,  and,  be- 
tween himself  and  third  parties,  could  not 
enter  Into  any  contract  therefor  binding  the 
defendant,  which  would  require  It  to  carry 
It  out,  or  would  render  it  responsible  In  dam- 
ages for  a  failure  or  refusal  to  perform  it, 
or  for  the  absence  of  that  diligence  which  is 
required  of  a  gratuitous  bailee  had  the  goods 
been  lost  or  damaged,  in  this  case,  however, 
the  agreement  had  been  completely  executed 
on  the  part  of  defendant.  It  had  safely  kept 
the  goods,  was  in  possession  of  them,  and  re- 
fused to  return  them,  unless  a  storage  fee 
was  paid.    The  contract  was  not  unconsdon- 
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able.  It  was  capable  of  being  terminated  at 
any  time  by  defendant,  upon  notice.  It  could 
have  notified  plaintifT  at  any  time  that  the 
goods  could  not  be  further  left  with  them, 
except  for  compensation.  It  matters  not  tliat 
the  superior  officers  of  the  company  were  un- 
acqu.iinted  with  the  facts  respecting  the 
original  agreement.  It  had  In  its  possession 
certain  property  obtained  upon  the  promise 
of  the  one  In  charge  of  Its  store  that  no 
charge  would  be  made  If  the  same  was  left 
there.  Having,  through  its  regular  agent,  in- 
vited plaintiff  to  thus  intrust  her  goods  to  It, 
whether  or  not  the  agent  was  either  express- 
ly or  Impliedly  authorized  to  make  any  such 
promise  or  agreement,  the  defendant  is  not 
entitled  to  hold  the  goods  until  It  has  been 
paid  the  demanded  fee.  It  can  have  no  Just 
or  lawful  charge  until  and  after  It  disavows 
the  arrangement  under  which  they  had  re- 
ceived the  property.  This  Is  an  entirely  dif- 
ferent question  from  that  arising  In  a  case 
such  as  has  been  cited,  where  an  agent,  with- 
out authority,  pays  an  Indebtedness  of  his 
own  by  a  sale  of  goods  belonging  to  his  prin- 
cipal. In  which  case  the  one  so  receiving  the 
goods  was  held  liable  to  pay  for  them  at  the 
suit  of  the  principal,  the  account  standing 
against  him  upon  the  books  of  the  concern. 

As  the  case  must  be  remanded,  It  is  proper 
that  we  accord  consideration  to  some  of  the 
questions  arising  on  the  trial,  and  discussed 
In  the  .briefs  of  counsel.  We  have  no  doubt 
but  that  defendant  would  have  been  en- 
titled to  a  lien  upon  the  property  If  Its  charge 
for  storage  was  to  be  sustained.  We  con- 
ceive that  the  provisions  of  section  1471, 
Rev.  St,  cover  such  a  .case.  On  the  trial  the 
court  refused  to  permit  plaintiff  to  prove  cer- 
tain costs  and  expenses.  Including  counsel 
fees  which  she  had  Incurred  by  reason  of  the 
refusal  of  defendant  to  return  her  prop- 
erty on  demand.  The  original  taking  was 
certainly  with  consent  of  plaintiff.  She  vol- 
untarily left  them  with  the  defendant  until 
the  day  of  demand,  which  was  either  the 
same  day  or  about  the  time  of  the  commence- 
ment of  the  suit;  and  tb«  detention  of  them 
by  defendant  after  demand  was  not  accom- 
panied by  any  such  outrage  or  bad  faith  as 
would  authorize  exemplary  damages.  The 
court  did  not  err  In  excluding  the  testimony 
offered. 

For  the  reasons  already  stated,  the  Judg- 
ment must  be  reversed,  and  the  case  remand- 
ed for  new  trial. 

GROESBECK,  0.  J.,  and  CONAWAT,  J., 
concur. 


(i;  Vtab.  273) 

MERRILL  V.  SPEXCER,  County  CoUoctor. 

(Supreme  Court  of  Utah.     Deo.   12,   1800.) 

CoDNTi  ScHooi.  Tax  —  Valiuitt  as  to  Cities  of 
PiKST.ANH  Skcosi>  Class  —  Cox- 

STITCTIONAL  LaW. 

1.  The  proper  construction  of  section  6,  art.  10, 
of  the  constitution  of  the  state  of  Utah,  which 


provides  thnt  "in  cities  of  the  first  and  second 
class,  the  pnblic  school  system  shall  be  maintained 
and  controlled  by  the  board  of  education  of  such 
cities  sciMiratf  and  apart  from  the  counties  in 
which  said  cities  are  locatwl,"  is  that  in  cities  of 
tlip  first  and  second  clnss  tile  public  school  system 
slmll  be  maintained  by  tho  board  of  education  of 
siieli  cities.  The  board  of  education  of  such  cities 
shall  bear  the  expenses  of,  keep  up,  supply  what 
is  needed,  niniutaiu,  and  control  the  public  school 
s.vstem  therein ;  and  such  system  of  pnblic  schools 
Bliail  be  80  maintained  and  controlled  separate  and 
apart  from  the  conntics  in  which  said  cities  are 
located.  Tlie"  inl.  ion  of  the  framers  of  tills 
section  was  to  locate  and  fix  geographical  divi- 
sions in  connties  containing  cities  of  the  first  and 
second  class,  and  make  it  the  duty  of  the  board 
of  education  of  such  cities  to  support,  bear  the 
necessary  expense  of,  maintain,  and  control  the 
pnblic  school  system  therein,  separate  and  apart 
from  tlie  control  of  the  counties  in  which  such 
cities  are  located.  The  maintenance  and  control 
of  nublic  schools  in  said  cities  are  made  inde- 
pendent, separate,  and  apart  frpm  the  counties  in 
which  tliey  are  locatedj  and  are  to  be  controlled 
by  the  board  of  education  of  such  cities  separate 
and  apart  from  the  control  of  the  county  commis- 
sioners. 

2.  The  collection  of  the  county  school  tax  with- 
in Salt  Lake  City,  and  the  subtraction  of  about 
$30,0U0  from  such  fund  so  mised  for  various 
county  school  purposes,  before  the  fund  is  dis- 
tributed according  to  tlie  number  of  children  of 
school  age,  under  the  several  acts  of  the  state 
legiHlatnre.  is  an  evasion  and  violation  of  section 
6,  art.  10,  of  the  state  constitution;  and  certain 
provisions  added  to  section  88,  art.  10,  p.  481), 
Ses.s.  liaws  189<5,  and  section  11.5,  art.  15.  p. 
407,  Sess.  Laws  ISOli,  and  other  like  provisions, 
are  held  invalid  and  repugnant  to  section  G,  art. 
10,  of  the  constitution. 

(Sylhibus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lalte  coun- 
ty; M.  L.  Ritchie,  Judge. 

Action  by  Lydla  X.  Merrill  against  John  D. 
Spencer,  county  co.llector,  for  Injunction. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  and  a  judgment  of  di-smissal,  plain- 
tiff appeals.    Reversed. 

The  plaintiff.  In  her  complaint,  alleges.  In 
substance,  tlmt  she  is  a  resident  of  Salt  Lake 
City,  In  Salt  Lake  county,  and  the  owner  of 
property  in  Salt  Lake  City;  that  a  tax  for 
county  school  purposes  of  two  mills  on  the 
dollar  has  been  levied  In  Salt  Lake  county  in 
1890;  that  said  county  school  tax  Is  levied  for 
the  support  of  the  district  schools  within  and 
without  Salt  Lake  City,  but  all  within  Salt 
Lake  county;  that  the  total  sum  of  said  tax, 
if  collected,  would  amount  to  $87,012.08,  and 
the  amount  thereof  that  would  be  collected 
from  Salt  Lake  City  alone  would  amount  to 
$71,950.20,  and  that  of  such  school  tax  Salt 
Lake  City  would  pay  in  excess  of  the  amount 
distributed  to  It  according  to  the  number  of 
school  children  the  sum  of  ^0,580;  that  there 
Is  a  board  of  education  duly  organized  and  in 
control  of  the  public  school  system  within 
Salt  Lake  City,  and  such  board  has  been,  and 
now  Is,  maintaining  and  controlling  the  public 
school  system  in  Salt  Lake  City,  and  has  lev- 
ied a  city  tax  for  the  year  ISOO  on  all  taxable 
property,  for  the  support  and  maintenance  of 
such  city  public  schools;  that  such  board  pays 
Its  city  superintendent  of  schools,  members  of 
Its  board  of  examiners,  Its  treasurer,  and  all 
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otlier  incidental,  proper,  and  necessary  ex- 
penses from  Its  own  funds;  tbat  plaintiff  is 
aseessed  for  said  county  school  purposes  for 
the  year  1896,  on  her  land  specified,  the  'sum  of 
$106.38,  and  has  paid  all  the  taxes  assessed 
against  her  except  the  said  sum  assessed  as 
county  school  taxes;  that  during  the  years 
1893  to  1896,  both  years  inclusive,  and  prior 
thereto.  Salt  Lake  City  paid  Into  the  territo- 
rial school  fund  a  large  amount  annually  In 
excess  of  what  It  received  from  such  school 
fund,  when  the  same  was  distributed  accord- 
ing to  the  number  of  school  children;  that 
iSalt  I^ake  City  is  a  city  of  the  first  class;  that 
said  defendant  will  sell  the  property  of  plain- 
tiff to  collect  said  county  school  tax,  uuless 
restrained,  and  plaintiff's  title  thereto  become 
thereby  clouded,— and  prays  for  an  Injunc- 
tion, etc.  To  this  complaint  defendant  filed  a 
demurrer,  alleging  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
nor  to  entitle  the  plaintiff  to  the  relief  sought. 
The  demurrer  was  sustained.  Plaintiff  elect- 
ed to  stand  upon  her  complaint.  Thereupon 
the  court  dismissed  said  plaintiff's  complaint, 
with  costs.  From  this  judgment  and  order 
the  plaintiff  appeals,  and  alleges  that  tlie 
court  erred  in  sustaining  the  demurrer,  dis- 
missing the  complaint,  and  refusing  to  grant 
the  injunction  prayed  for,  and  that  there  is 
no  law  authorizing  the  collection  of  any  coun- 
ty school  tax  on  property  within  Salt  Lake 
City. 

Williams,  Van  Gott  &  Sutherland,  for  ap- 
pellant C.  O.  Whittemore,  Co.  Atty.,  for  re- 
spondent. 

MINEK,  J.,  after  statiug  the  case,  delivered 
the  opinion  of  the  court. 

The  only  question  presented  by  this  appeal 
is  whether  there  is  any  law  in  this  state  au- 
thorizing the  levy  and  collection  of  any  coun- 
ty school  tax  on  property  within  said  Salt 
Lake  City.  It  is  conceded  that  for  many  years 
before  Utah  became  a  state  a  school  tax  was 
levied  within  the  territory,  which  constituted 
the  territorial  school  fund.  It  was  collected 
according  to  the  value  of  the  property,  and 
distributed  according  to  the  number  of  school 
children  of  school  age.  According  to  the  work- 
ing of  the  system.  Salt  Lake  City  paid  annu- 
ally into  the  school  fund  a  large  sum  in  excess 
of  what  it  received  back.  A  county  school  tax 
was  likewise  levied  in  the  county  which  In- 
cludes Salt  Lake  City.  In  the  same  manner, 
and  the  fund  was  distributed  the  same.  What 
was  true  of  Salt  Lake  City  with  reference  to 
the  territory,  was  also  true  with  reference  to 
the  county.  In  this  way  Salt  Lake  City  paid 
annually  large  amounts  Into  both  funds  in  ex- 
cess of  what  It  received  back.  Counties  having 
no  cities  of  the  first  and  second  class  were  not 
subject  to  this  system  of  excessive  or  double 
taxation.  Section  6  of  article  10  of  the  consti- 
tution of  Utah  provides  that  "in  cities  of  the 
first  and  second  class,  the  public  school  system 
shall  be  maintained  and  controlled  by  the 


board  of  education  of  such  cities,  separate  and 
apart  from  the  counties  in  which  said  cities 
are  located."  The  principal  question  in  this 
case  is  as  to  the  meaning  of  the  word  "main- 
tained," as  used  in  this  section.  Section  2996, 
Comp.  Laws  Utah  1888,  provides  that  "words 
and  phrases  are  construed  according  tothecon- 
text,  and  the  approved  usage  of  the  language. 
*  •  •"  Webster,  in  subdivision  4,  defines 
the  word  "maintain"  to  mean  "to  bear  the  ex- 
X>ense  of;  to  support;  to  keep  up;  to  sup- 
ply with  what  Is  needed."  Section  26  of  arti- 
cle 1  of  the  constitution  says,  "The  provisions 
of  this  constitution  are  mandatory,  and  prohlb- . 
itory,  unless  by  express  words  they  are  de- 
clared to  be  otherwise."  It  is  a  familiar  rule 
of  construction  that  a  word  repeatedly  used  In 
a  statute  will  be  presumed  to  bear  the  same 
meaning  throughout  the  statute,  unless  there 
is  something  to  show  that  there  is  another 
meaning  Intended.  Article  10  of  the  constitu- 
tion relates  to  education,  and  provides  with 
reference  to  the  different  educational  institu- 
tions of  the  state.  In  section  1  of  article  10 
of  the  constitution  the  legislature  Is  required 
to  provide  for  the  establishment  and  mainte- 
nance of  a  uniform  system  of  public  schools. 
In  section  2  of  article  10  it  is  provided  that 
high  schools  shall  be  maintained  free  in  all 
cities  of  the  first  and  second  class.  In  the  lat- 
ter part  of  the  same  section  the  word  "main- 
tain" is  used  in  connection  with  moneys  ap- 
portioned to  support  schools.  In  section  10 
the  word  "maintenance"  is  used  In  connection 
with  a  fund  to  support  the  deaf  and  dumb 
asylum.  The  same  word  is  used  many  times 
in  this  article  as  bearing  upon  and  having  ref- 
erence to  the  support  and  maintenance  of 
schools.  In  Judson  v.  Blanchard.  4  Conn.  566, 
the  word  "maintain"  Is  held  to  mean  "to  bear 
the  expense  of."  In  Rhodes  v.  Mummery,  48 
Ind.  217,  the  word  "maintain"  is  defined  as 
meaning  "to  bear  the  expense  of."  In  City  of 
New  Haven  v.  Whitney,  36  Conn.  375,  It  is 
held  that  "a  statute  that  prescribes  that  a 
thing  shall  be  done  In  a  particular  way  car- 
ries with  it  an  Implied  prohibition  against 
doing  It  any  other  way."  "So  when  a  statute 
enumerates  the  persons  or  things  to  be  affect- 
ed by  its  provisions,  there  Is  an  Implied  ex- 
clusion of  others." 

Words  in  a  constitution  are  not  to  be  stretch- 
ed beyond  their  fair  sense,  but  within  that 
range  the  rule  of  Interpretation  must  be  taken 
which  will  best  follow  out  the  apparent  inten- 
tion of  Its  framers.  "Every  positive  direction 
contains  an  Implication  against  anything  con- 
trary to  it,  or  which  would  frustrate  or  dis- 
appoint the  purposes  of  that  provision,  as 
strong  as  If  a  negative  was  expressed  in  ev- 
ery sentence."  "In  a  statute  that  which  is 
implied  is  as  much  a  part  of  it  as  that  which 
8  expressed."  North  Point  Consol.  Irr.  Co.  v. 
Utah  &  S.  L.  Canal  Co.,  13  Utah,  — ,  46  Pac. 
824;  Suth.  St.  Const.  §§  325-327;  Cooley, 
Const.  LIm.  78-105.  Section  6  of  article  10 
has  a  plain  meaning.    It  will  be  noticed  that 
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this  section  does  not  provide  that  the  public 
school  system  within  Salt  Lake  City  shall  be 
maintained  separate  and  apart  from  the  state, 
but  simply  separate  and  apart  from  the  coun- 
ty. The  plain  meaning  of  the  section  is  that 
in  cities  of  the  first  and  second  class  the  pub- 
lic school  system  shall  be  maintained  and  con- 
trolled by  the  board  of  education  of  such 
cities.  The  lM>ard  of  education  of  such  cities 
shall  bear  the  expenses  of,  keep  up,  supply 
what  is  needed,  maintain,  and  control  the  pul)- 
lic  school  system  therein.  And  such  system 
of  public  schools  shall  l>c  so  maintained  and 
controlled  separate  and  apart  from  the  coun- 
ties In  which  said  cities  are  located.  The  in- 
tention of  the  framers  of  this  section  was  to 
locate  and  fix  geographical  divisions  In  coun- 
ties containing  cities  of  the  first  and  second 
class,  and  make  it  the  duty  of  the  board  of 
education  of  such  cities  to  support,  bear  the 
necessary  expense  of,  maintain,  and  control 
the  public  school  system  therein  separate  and 
apart  from  the  control  of  the  counties  in  which 
such  cities  are  located,  and  separate  and  apart 
from  the  control  and  supervision  of  the  board 
of  county  commissioners  of  the  respective 
counties  where  such  cities  of  the  first  and 
second  class  are  located.  So  far  as  the  main- 
tenance and  control  of  the  public  schools  in 
cities  of  the  first  and  second  class  are  concern- 
ed, they  are  made  Independent,  separate,  and 
apart  from  the  counties  In  which  such  cities 
are  located,  and  are  to'  be  controlled  by  the 
board  of  education  of  such  cities,  separate 
and  apart  from  the  control  of  the  county  com- 
missioners. No  other  reasonable  construction 
can  be  placed  upon  the  language  used  In  this 
section. 

In  framing  section  6  of  article  10  the  con- 
stitutional convention  must  have  found  that  In 
the  previous  workings  of  the  several  provi- 
sions of  the  statute  there  was  a  mischief  ex- 
isting which  should  be  suppressed.  The  con- 
vention sought  to  suppress  the  mischief  by 
framing  this  provision  of  the  constitution  pro- 
viding that  the  school  system  shall  be  main- 
tained and  conducted  in  cities  of  the  first  and 
second  class  by  the  board  of  education  of  such 
cities,  separate  and  apart  from  the  counties 
in  which  the  said  cities  are  located.  Section 
94,  p.  490,  Sess.  I>aws  1896,  provides,  in  sub- 
stance, that  the  county  commissioners  of  each 
county  shall  levy  a  tax  not  to  exceed  two 
mills  on  the  dollar  for  county  school  purposes. 
Section  88,  art.  10,  p.  489,  Sess.  Laws  1896, 
provides  as  follows:  "The  county  superin- 
tendent of  each  county  shall  Immediately  up- 
on receiving  the  appointment  from  the  state 
superintendent  proceed  to  apportion  the  state 
and  county  school  funds  to  the  several  school 
districts  of  his  county,  according  to  the  num- 
ber of  school  children  residing  In  each  district, 
over  six  and  under  eighteen  years  of  age,  as 
appears  from  the  last  enumeration  reported  to 
his  office;  provided,  that  before  making  such 


apportionments  he  shall  set  aside  so  nadi 
of  said  fund  as  the  board-  of  coi^nty  commis- 
slonera  shall  order  for  the  payment  of  tbc 
compensation  of  the  county   superintendent. 
meml)er8  of  the  board  of  examiners,  the  treas- 
urer, the  expenses  of  the  county  institute,  and 
contingent   expenses  of  the  county  superin- 
tendent's office."     Section  115,  art.  15,  p.  497. 
Sess.  Laws  1896,  provides  as  follows:    "All 
cities  of  the  first  and  second  class  shall  be  gov- 
erned  by  the  provisions  of  this  article.     In 
cities  of  the  first  and  second  class,  the  public 
school  system  sliall  be  maintained   and  con- 
trolled  by   the   board   of   education   of  such 
cities,  separate  and  apart  from  the  counties  in 
which  said  cities  are  located;    provided,  that 
this  section  shall  not  be  construed  as  relating 
to  the  levying,  collecting  or  apportioning  of 
state  or  county  school  taxes."    These  statutes 
were  passed  just  after  the  adoption  of  the  con- 
stitution, and  it  is  apparent  tliat  the  legisla- 
ture, while  enacting  section  6  of  article  10  of 
the  constitution  into  section  115,  above  quot- 
ed, at  the  same  time  added  thereto  a  pro- 
viso, which,  if  effective,  would  avoid  the  plain 
meaning  of  the  constitution,  and  give  it  an 
interpretation  which  its  framers  did  not  intend 
it  to  bear.    At  the  same  session  section  88  was 
passed,   with  the  proviso  above  quoted,  by 
which  It  Is  made  the  duty  of  the  county  su- 
perintendent, before  making  the  apportionment 
to  the  several  school  districts  of  the  coimty. 
to  set  aside  from  said  school  fund  so  much 
thereof  as  the  board  of  county  commissioners 
shall  order  for  payment  of  the  exjMMises  of 
the  county  superintendent,  members  of  tite 
board  of  examiners,  treasurer,  expenses  of 
the  coimty  Institute,  and  contingent  exiiensc« 
of  the  county  superintendent's  oflice-  AH  these 
expenses  are  defrayed  by  Salt  Lake  City  out 
of  its  own  fund,  and  yet,  before  it  receives 
back  Its  proportion  of  the  school  fund  ac- 
cording to  the  number  of  children,  the  fund 
Is  depleted  for  the  county  expenses  ennmerat- 
ed,  and  by  this  means  Salt  Lake  City  is  re- 
guired  to  pay  about  $30,000  annually  into  the 
school  fund  more  than  it  receives  back.    The 
collection  of  the  county  school  tax  within  Salt 
Lake   City,   and  the   subtraction  from  sucb 
fund  so  raised  for  various  county  school  por- 
jxises  before  It  is  distributed  according  to  tb« 
number  of  children  of  school  age  under  the 
statutes  referred  to,  is  an  evasion  and  viola- 
tion of  section  6  of  article  10  of  the  constitu- 
tion of  the  state;  and  the  said  provisos  added 
to  said  section  88  and  115,  and  other  like  pro- 
visions, are  Invalid,  and  repugnant  to  the  con- 
stitution.    The  order  and  Judgment  of  tlie 
court  bdow  Is  reversed,  with  instructions  to 
grant  an   injunction   perpetually    restrainlni: 
and  prohibiting  the  defendant  from  coUectlos 
the  county  school  tax  referred  to  In  the  com- 
plaint within  Salt  Lake  City. 

ZANE.  C.  J.,  and  BARTCH,  J.,  concur. 
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at  Utah.  190) 

GIIiLETT  r.  TATLOE. 

(Supceme  Court  ot  Utah.     Oct  21,  1896.) 
BfLu  ASD  Notes— SuRETiBs—DiscHAROE— Parol 

BVIDBNOS. 

1.  Plaintiff  brooght  bis  action  apon  a  promis- 
sory note.  The  defendant  set  up  an  affirmative 
defense,  and  offered  to  prove  that,  altbougli  tie 
had  signed  the  note  as  principal,  tie  was  in  fact 
only  a  surety;  tliat  %t  or  shortly  after  maturity, 
without  the  knowledge  or  consent  of  defendant, 
the  plaintiff  extended  the  time  of  payment;  and 
that  plaintiff  luiew,  at  the  time  the  payment  was 
extended,  that  defendant  was  only  a  surety. 
Held,  that  the  defense  was  proper,  and  the  evi- 
dence offered  admissible. 

2.  Where  the  payee  of  a  promissory  note,  after 
having  knowledge  of  the  relation  of  suretyship  ex- 
isting tietween  the  joint  makers,  enters  Mnto  a 
new  agreement  with  the  principal  debtor  to  ex- 
tend the  time  of  payment,  or  do  any  act  to  con- 
tinue the  liability  of  the  surety,  without  his  con- 
sent, the  surety  is  discharged. 

3.  Where  a  person  signs  a  note  as  maker,  tnit  is 
in  fact  a  surety,  and  there  is  nothing  on  the  face 
of  the  note  to  show  his  true  relation,  he  will  be 
treated  and  considered  as  a  principal  with  respect 
to  all  who  have  no  notice  of  the  suretyship;  out,, 
whenever  it  is  material  in  his  defense  to  an  action 
■gainst  liim  on  the  note,  he  may  offer  and  prove 
by  parol  evidence  that  he  made  the  note  merely 
as  surety,  without  consideration,  and  that  such 
fact  was  known  to  the  plaintiff  tiefore  the  equi- 
ties through  which  such  evidence  became  admissi- 
ble arose. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Salt  Lalce  coqb- 
ty;   Jotin  A.  Street,  Judge. 

Action  by  Granville  Uillett  against  Thomas 
B.  Taylor.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Richards  &  Richards,  for  appellant  Bar- 
low Ferguson,  for  respondent 

BARTCH,  J.  This  Is  a  suit  upon  a  prom- 
issory note,  dated  April  1,  1891,  and  signed 
by  John  W.  Taylor  and  the  appellant  herein. 
The  defendant  having  set  up  an  afBrmatlve 
defense,  offered  to  prove  that,  although  the 
appellant  signed  the  note  as  principal,  he  was 
in  fact  only  a  surety;  that  he  received  no 
part  of  the  money  for  which  the  note  was 
given,  or  any  consideration  for  its  execution 
or  delivery;  that  at  or  shortly  after  its  ma- 
turity the  plaintiff,  without  the  Icnowledge  or 
consent  of  the  appellant,  extended  the  time 
of  payment  for  a  valuable  consideration;  and 
that  the  pplalntlff,  at  the  time  he  accepted  the 
note,  knew  that  this  appellant  was  only  a 
surety.  This  offer  was  rejected,  and  the 
proof  of  defendant  limited  to  an  express 
agreement  between  the  payee  and  makers,  or 
either  of  tfaem,  that  the  payee  had  accepted 
Thomas  E.  Taylor  as  a  surety.  The  note 
was  drawn  up  in  the  singular  form,  and  there 
is  no  word  of  description  attached  to  either 
signature.  It  appears  that,  after  the  note  be- 
came due,  John  W.  Taylor,  the  real  principal, 
asked  the  plaintiff  for  further  time,  which 
was  granted,  and  a  new  note  accepted  for  th« 
loan,  without  the  knowledge  of  the  appellant 
It  Is  also  shown  that  the  appellant's  signature 
did  not  appear  on  the  new  note.    Tbe  court 


instructed  tbe  Jury  that  the  only  question  in 
tbe  case  was  whether  or  not  there  was  an 
express  agreement  between  tbe  plaintiff  and 
John  W.  Taylor  that  tbe  new  note,  introduced 
in  evidence,  was  accepted  by  the  plaintiff  in 
payment  of  the  old  note.  The  burden  was 
thus  upon  the  appellant  to  show,  not  tbat  he 
was  a  surety  within  tne  knowledge  of  the 
payee  when  he  accepted  the  note,  but  tbat 
there  was  an  express  agreement  between  the 
principal  maker  and  the  payee  whereby  the 
payee  accepted  tbe  appellant  as  a  surety. 

Counsel  for  tbe  appellant  insist  this  was 
contrary  to  law,  and  the  first  question  which 
we  will  consider  is  whether,  upon  suit  brought 
on  a  promissory  note,  It  Is  competent  for  one 
of  two  makers  to  aver  affirmatively  in  bis  an- 
swer, and  prove  by  parol,  that  he  signed  tbe 
note  as  surety,  and  that  be  was  discharged 
by  an  extension  of  time  given  to  tbe  princi- 
pal debtor  by  the  payee  with  knowledge  of 
the  suretyship.  Tbe  great  importance  of  tbis 
question  must  be  conceded,  because  of  Its 
bearings  on  business  relations;  and  tbat  there 
has  been  some  confusiuu  In  tbe  authorities 
regarding  such  a  defense  must  be  admitted. 
This  doubtless  arose  from  the  fact  that  some 
of  both  the  English  and  American  courts  en- 
tertained doubts  whether  sucb  a  defense  could 
rvall  in  a  court  of  law.  In  Pooley  v.  Har- 
radine,  7  El.  &  Bl.  431,  Mr.  Justice  Coleridge, 
holding  sucb  a  defense  good  in  equity,  said: 
"In  the  more  recent  cases  at-  law,  however, 
the  rule  in  question  has  apparently  been 
treated  as  arising  out  of  the  original  contitiet 
with  the  creditor;  and.  If  this  was  a  plea  of 
a  legal  defense,  we  would  probably  have  felt 
bound  by  those  authorities,  and  have  left  It 
to  a  court  of  error  to  consider  the  whole  ques- 
tion, taking  into  their  consideration  whether 
the  same  rule  in  sucb  matters  ought  not  to 
exist  in  courts  of  law  and  equity,  and  to  de- 
cide, If  there  be  a  difference,  what  tbe  rule 
should  be.  As  we  are,  however,  called  upon 
to  deal  with  this  case  as  if  we  were  sitting 
in  a  court  of  equity,  we  tbink  we  ought  to 
decide  it  according  to  what  we  believe  to  be 
tbe  doctrine  in  courts  of  equity."  In  Rees  v. 
Berrington,  2  Ves.  Jr.  540,  Lord  Loughborough 
said  that  the  form  of  tbe  security  forced  these 
cases  Into  equity,  because,  when  they  were 
bound  Jointly  and  severally,  the  surety  could 
not  aver,  by  pleading,  that  he  was  bound  as 
surety.  And  Mr.  Chief  Justice  Spencer,  in 
King  v.  Baldwin.  17  Johns.  381,  disagreeing 
with  tbis  proposition,  said:  "Now,  we  could 
not  assent  to  bis  lordship's  proposition  that 
the  fact  of  a  man's  being  bound  as  a  secu- 
rity could  not  be  averred  at  law,  if  it  became 
material  to  a  legal  Inquiry;  for  we  under- 
stood tbe  rules  of  evidence  to  be  the  same  In 
both  courts,  and  we  In  vain  sought,  for  the 
principle  which  allowed  tne  inquiry  In  a  court 
of  equity  and  denied  It  In  a  court  of  law." 
In  Artcber  v.  Douglass.  6  Denio,  509,  Mr. 
Chief  Justice  Beardsley,  delivering  the  opin- 
ion of  the  court,  said-  '  "The  fact,  when  as- 
certained. If  sufficient  in  equity,  is  equally 
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valid  as  a  legal  defense.  Tbe  doubt  Is  as-  to 
the  reception  of  parol  evidence  to  prove  the 
fact  la  a  court  of  law."  Strong  v.  Poster,  17 
C.  B.  201;  Plntard  v.  Davis,  21  N.  J.  Law, 
632;   People  v.  Jansen,  7  Johns.  332. 

The  main  objection  urged  against  such  a  de- 
fense at  law  appears  to  be  that  it  is  an  attempt 
to  vary  the  terms  of  a*  written  Instrument; 
but.  If  this  objection  be  sound,  it  will  obtain 
equally  In  equity,  because  at  law  and  hi  equity 
the  same  general  rules  of  evidence  are  applied. 
It  is  true  that,  In  an  action  at  law,  the  terms  of 
a  written  Instnmient  cannot  be  varied  by  parol 
evidence;  but  this  is  equally  true  In  an  action  In 
equity,  except  In  cases  where  an  action  or  de- 
fense is  maintained  under  some  recognized  head 
of  equity  Jurisdiction.  It  seems  difficult  to  as- 
certain a  good  reason  why.  In  a  case  of  the 
character  under  discussion,  a  court  of  law 
should  reject  evidence  which  would  be  admis- 
sible in  a  court  of  equity.  Whatever  dis- 
tinction may,  under  the  old  system,  have  ob- 
tained respecting  the  admission  of  evidence  at 
law  and  in  equity,  it  cannot  be  maintained  in 
courts  of  both  legal  and  equitable  jurisdiction,  as 
constituted  imder  the  Code.  Without,  however. 
Invoking  the  rules  of  equity.  It  seems  clear  that 
the  evidence  admissible  under  such  a  defense 
does  not  vary  the  terms  of  a  written  instrument, 
nor  change  the  legal  effect  thereof.  The  require- 
ment that  the  payee,  with  knowledge  of  the  sure- 
tyship existing  between  the  co-makers,  shall  not 
do  any  act,  without  the  knowledge  and  consent 
.  of  the  surety,  which  will  prejudice  the  rights  of 
the  surety  against  his  principal,  .n  no  way  im- 
paira  the  obligations  of  the  contract.  It  simply 
prohibits  the  creditor  who  has  knowledge  of  the 
suretysliip  from  ingrafting  a  new  agreement  in- 
to the  contract  without  the  consent  of  him 
whose  rights  will  oe  Injuriously  affected  thereby. 
Whether  a  co-maker  is  principal  or  surety,  the 
contract  Is  the  same.  In  either  case  there  Is 
a  bhidlng  obUgatlon  to  pay,  and  the  presumption 
is  that  all  Oie  makers  are  equally  liable  to  the 
creditor.  This  presumption,  however,  may  be 
rebutted,  by  equities  affecting  the  creditor,  with 
knowledge  of  the  true  relation  existing  between 
the  debtors  at  the  thne  he  performs  the  act  by 
which  he  Injuriously  affects  the  rights  of  the 
surety.  The  riglits  of  the  surety  arise  out  of  the 
circumstances  of  the  case,  and  do  not  depend  up- 
cn  the  written  instrument.  The  fact  that  one  of 
the  debtors  Is  a  surety  is  collateral  to  the  con- 
tract, and  hence  may  be  shown  by  extrinsic  evi- 
dence. If  a  co-maker  should  add .  the  word 
"surety"  to  his  siguature,  such  signature  would 
not  affect  the  coutract,  as  lietween  him  and  the 
payee.  His  liability  to  pay  would  still  be  ab- 
solute, the  same  as  If  there  were  nothing  on  the 
face  of  the  instrument  to  indicate  his  relation  to 
the  principal  maker.  In  either  case  the  obUga- 
tlon to  the  creditor  would  be  effectual  until,  with 
knowledge  of  the  relation  of  the  debtors,  the 
creditor  had  done  some  act  which  had  Injm-tous- 
ly  affected  the  position  and  rights  of  the  surety. 
Tbe  principal  and  surety  being  equally  Uable  to 
the  payee,  the  surety  has  the  undoubted  right, 
at  the  maturity  of  the  note,  to  request  the  payee 


to  enforce  payment,  or  to  pay  himself,  and  then 
be  placed  In  tbe  position  of  tbe  payee,  and  be 
permitted  to  sue  the  principal.     Such  a  course 
may  be  absolutely  necessary  as  a  protection  of 
the  surety  against  the  Uiijolvency  of  the  principal 
debtor.     If  the  payee,  with  knowledge  of  the 
suretyship,   has  voluntarily  placed   himself  in 
such  a  position  that  neither  he  nor  the  surety  can 
enforce  payment,  there,  seems  to  be  no  sonnd 
reason  why   the   payee  'should  longer   have 
recourse  against  the  co-maker,  because,  nn- 
der  such  circumstances,  the  case  falls  within 
the  general  doctrine  relating  to  principal  and 
surety,    whereby    the    siurety    Is   discharged. 
The  payee's  action  may  deprive  the  surety  of 
a  valuable  right,— the  power  to  save  himself 
by  bringing  suit  against  tbe  real  prlncipaL    In 
such  case,  whether  the  creditor  received  the 
note  with   knowledge   of   the   suretyship    it* 
immaterial.     If   he  bad  such   knowledge   at 
the  time  when  he  did  the  act  which  injuri- 
ously affected  the  rights  and  altered  the  posi- 
tion of  the  suretj-,  the  surety  Is  discharged.    All 
tliat  justice  to  the  creditor  requires  is  that  su.  . 
contract  shall  not  prejudice  his  rights  against 
the  surety  until  he  has  notice  of  the  rela- 
tion between  the  makers.     After  he  has  sucb 
notice,  the  law  will  not  permit  him   to   en- 
ter  into  a  new  agreement  with  the   princi- 
pal debtor  to  extend  the  time  of  payment, 
or  do  any  act  to  continue  the  liability  of  tlie 
surety,    without   hia   consent.     The  creditor 
cannot  keep  the  surety   bound  beyond    the 
terms  of  his  contract  without  consulting  him, 
and  this  produces  no  inconvenience  to,  and  im- 
poses no  hardship  upon,  the  creditor.     It  f  olluws 
that  evidence  is  admissible  which  shows  that 
the  creditor,  affected  by  knowledge  of  the  true 
relation  of  the  debtors,  has  undertaken  to  con- 
tinue the  liability  of  the  surety  beyond  tbe  terms 
of  bis  contract,  without  his  assent,  b}"  a  new 
agreement  with  the  principal  debtor.     Tlie  nile 
appears  to  be  that,  where  a  person  signs  a  note 
as  maker,  but  is  hi  fact  a  surety,  and  there  is 
nothing  on  the  face  of  tbe  note  to  show  his  true 
relation,  he  will  be  treated  and  considered  as  a 
principal,  with  respect  to  all  who  Iiave  no  notice 
of  the  suretyship,  but  that,  whenever  it  is  mate- 
rial in  his  defense  to- an  action  against  him  on 
the  note,  he  may  aver,  and  prove  by  parol  evi- 
dence, that  he  made  the  note  merely  as  a  swre- 
ty,  without  consideration,  and  that  such  fact 
was  Imown  to  the  plaintiff  before  the  equities 
through  which  such  evidence  became  admissible 
orcse. 

This  view  of  the  law,  herein  expressed,  we 
think,  is  supported  by  the  weight  of  authority, 
both  in  England  and  In  this  country.  In 
Bailey  v.  Edwards,  4  Best  &  S.  761.  Mr.  Jus- 
tice Blackburn,  speaking  of  this  doctrine,  said: 
"The  principle  has  been  imported  from  ihe 
courts  of  equity  into  those  of  law."  And  Mr. 
Justice  Coleridge,  in  Pooley  v.  Harradine.  su- 
pra, speaking  of  the  right  of  the  surety  to 
pay  the  debt  when  due,  and  to  be  subrogated 
to  the  right  of  the  creditor  to  sue  the  prin- 
cipal, said:  "Now,  does  this  right  of  placing 
himself,  as  it  is  said,  in  the  shoes  of  the  cr'id- 
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itoT,  dei>end  on  a  prior  contract  between  the 
•creditor  and  surety,  or  on  an  implied  duty  of 
the  creditor  not  to  Injure  the  surety's  rights 
when  he  knows  the  relation  subsisting  be- 
tween him  and  his  princlpail?  We  do  not  see 
that,  by  the  doctrine  asserted  in  courts  of  eq- 
uity, the  primary  liability  Is  at  all  altered. 
In  truth,  the  defense,  either  at  law  or  in  equi- 
ty, does  not  arise  by  any  alteration  of  the 
original  contract,  which,  indeed,  it  assumes 
and  relies  on  in  Its  orl^nal  terms,  but  that 
the  creditor  cannot  fairly  or  equitably  sue 
the  surety  where,  knowing  of  the  existence  of 
the  relation  of  suretyship,  he  has  voluntarily 
tied  up  his  hands  from  proceeding  against 
the  principal."  In  Guild  v.  Butler,  127  Mass. 
386.  Mr.  Chief  Justice  Gray  said:  "The  fact 
that  one  debtor  is  surety  for  the  other  is  no 
part  of  the  contract  with  the  creditor,  but  is 
ft  collateral  fact,  showing  the  relation  between 
the  debtors,  and,  if  it  does  not  appear  on  the 
face  of  the  instrument,  this  fact,  and  notice 
of  it  to  the  creditor,  may  be  proved  by  extrin- 
sic evidence."  So,  in  Bank  v.  Abbott,  28  Me. 
280,  Mr.  Justice  Wells,  delivering  the  opinion 
of  the  court,  said:  "Where  the  creditor  makes 
an  arrangement  with  one  of  several  debtors, 
extending  the  time  of  payment  of  the  debt,  the 
others,  by  proving  that  such  arrangement  is 
Injurious  to  them,  because  they  are  sureties, 
do  nothing  to  impair  the  validity  of  the  orig- 
inal contract,  or  to  vary  Its  terms.  The  orig- 
inal contract  remains  In  full  force  and  effect. 
But  the  right  to  ingraft  the  new  matter  is 
defeated  by  the  proof  of  a  relation  not  exhib- 
ited by  the  note.  The  testimony  to  show  that 
the  defendants  were  sureties  was  properly  ad- 
mitted. It  appears  to  be  a  well-settled  rule  of 
law  that,  where  the  creditor,  by  a  contract 
with  the  principal,  extends  the  time  of  pay- 
ment, upon  a  sufficient  consideration,  without 
the  consent  of  the  surety,  the  latter  is  dis- 
charged." In  Hubbard  ■<■  f}umey,  64  N.  T. 
4S7,  Mr.  Chief  Justice  Church  said:  "If  the 
word  'surety'  had  been  added  to  the  name  of 
the  defendant,  it  is  conceded  that  the  defense 
sought  to  be  interposed  would  be  available  in 
any  court;  and  yet  that  word,  as  we  have 
seen,  would  not  affect  the  contract.  The  fact, 
proved  by  extrinsic  evidence,  and  that  the 
creditor  had  knowledge  of  it,  is  as  potent  as  If 
added  to  the  name  of  the  surety;  and  It  Is  po- 
tent, not  In  varying  the  contrfcct,  but  In  im- 
posing certain  duties  and  obligations  upon 
the  creditor  in  his  subsequent  dealings  with 
the  principal  debtor  in  respect  to  the  contract." 
So,  in  Meggett  v.  Baum,  57  Miss.  22,  Mr.  Jus- 
tice Campbell,  delivering  the  opinion  of  the 
court,  said:  "It  has  been  the  established  doc- 
trine in  this  state  that  one  of  several  makers 
■of  a  promissory  note  or  a  writing  obligatory 
Is  not  precluded,  by  the  fact  that  he  appears 
on  the  Instrument  to  be  a  principal,  and  pri- 
marily bound,  from  averring  and  proving  that 
he  Is  a  surety,  and  entitled  to  be  discharged 
by  the  act  of  the  creditor  In  so  dealing  with 
the  principal  as  to  discharge  him  as  a  surety; 
and  this  is  the  constant  practice  In  courts  of 


law.  •  •  •  The  hold»  of  the  paper,  hav- 
ing no  knowledge  except  that  Imparted  by  It, 
may  regard  the  parties  to  It  as  bound  accord- 
ingly; but,  if  he  has  knowledge  of  the  actual 
relations  between  the  parties,  be  has  no  great- 
er rlglit  in  the  one  case  tlian  In  the  other  to 
deal  with  the  real  principal  in  such  way  as  to 
discharge  the  surety."  1  Pars.  Notes  &  B. 
234;  Wheat  v.  Kendall,  6  N.  H.  504;  Barron 
V.  Cady,  40  Mich.  250;  Harris  v.  Brooks,  21 
Pick.  195;  Ward  v.  Stout,  32  lU.  399;  Strong 
V.  Foster,  supra;  Swire  v.  Redman,  1  Q.  B. 
Dlv.  536;  Greenough  v.  McClelland,  2  El. 
&  El.  424;  Bank  v.  Kent,  4  N.  H.  221;  Har- 
mon V.  Hale,  1  Wash.  T.  422;.,  Orvis  v.  Newell, 
17  Conn.  97;  Rose  v.  Williams,  5  Kan.  483; 
Vary  v.  Norton,  6  Fed.  808;  Carpenter  v. 
King.  9  Aletc.  (Mass.)  511;  Coats  v.  Swindle, 
55  Mo.  31;  Barry  v.  Ransom,  12  N.  Y.  462; 
Kees  V.  Berrington,  2  Ves.  Jr.  540;  Laumau 
V.  Nichols,  15  Iowa,  161. 

In  tlie  case  at  bar  the  defense  averred,  and  • 
offered  to  show  by  proof,  that,  while  the  ap- 
pellant had  signed  the  note  In  question  as 
maker,  he  was  in  fact  only  a  surety;  that  be 
received  no  part  of  the  money,  the  loan  hav- 
ing been  made  for  the  benefit  of  his  co-maker;  ^ 
and  that  the  plaintiff,  knowing  the  true  rela- 
tion which  existed  between  him  and  his  co- 
maker, for  a  valuable  consideration  extended 
the  time  of  payment  to  the  principal  without 
the  appellant's  knowledge  or  consent.  iX  is 
obvlou^  that  the  evidence  offered  Is  admissi- 
ble, because,  IT  the  facts  Indicated  were  estab- 
lished, they  would  show  that  the  payee  had 
undertaken  to  continue  the  liability  of  the  ap- 
pellant beyond  the  terms  of  his  contract,  and 
this  would  be  a  complete  defense  to  the  action; 
so,  if  it  were  shown  that  the  plaintiff,  with 
the  knowledge  of  the  suretyship,  had  accept- 
ed the  new  note,  due  one  year  after  date  there- 
of, in  full  payment  of  the  old  one,  without  the 
knowledge  and  consent  of  the  appellant.  It  is 
apparent  that  the  exclusion  of  the  evidence  in 
question  was  error,  and  an  inspection  of  the  rec- 
ord shows  that  the  case  was  tried  under  a  mis- 
taken view  of  the  law. 

There  are  various  errors  assigned,  but,  as  the 
cause  must  be  reversed,  a  fiurther  discussion  Is 
not  deemed  necessary.  The  case  is  reversed, 
and  remanded,  with  directions  to  grant  a  new 
trial  and  proceed  in  accordance  with  this  opinion. 

ZANB,  O.  J.,  and  MINER,  J.,  concur. 


a*  Utah,  2DS) 
In  re  STONE'S  ESTATE. 
(Supreme  Court  of  Utah.     Oct.  24,  1896.) 

Lessor's  Lies  —  Riobt  or  Winow  to  Soppokt— 
Pkioritt. 
1.  The  deceased,  in  his  lifetime,  occupied  a 
building  of  the  Ecdes  Lumber  Company  as  a 
lessee  from  month  to  month.  Thirty-four  days 
after  the  death  of  the  lessee,  when  the  occupancy 
ceased,  the  lessor  instituted  proceedings  before  a 
justice  of  the  peace  for  $270  rent,  claiming  the 
oenefit  of  a  lien  under  section  1  of  the  act  of 
March  8,  18W  (Sess.  Laws,  p.  123),  which  pro- 
vides that  the  lessor  "shall  nave  a  lien  for  the 
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rent  doe  npon  all  the  property  of  the  l^see  not 
exempt  from  execution,  as  long  as  the  lessee  shall 
occupy  the  leased  premises,  and  for  thirty  days 
thereafter."  Held,  that  it  was  error  for  the  court 
to  decree  that  the  lessor's  claim  was  superior  to 
all  other  claims,  when  the  total  amount  of  the 
estate  was  only  $567.30.  and  that  the  estate,  be- 
ing less  than  $1,500,  should  have  been  set  apart, 
under  section  4118,  Gomp.  Laws  1888,  for  the 
use  and  support  of  the  widow  and  minor  children 
of  deceased. 

2.  Where  the  proceedings  to  enforce  a  lessor's 
lien  are  not  instituted  until  after  the  time  lim- 
ited by  the  statute,  the  lien  is  gone,  and  thence- 
forth the  lessor's  claim  possesses  no  superiority 
over  that  of  any  other  person. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Weber  county; 
H.  II.  Rolapp,  Judge. 

An  application  for  the  setting  apart  of  the 
property  of  William  S.  Stone,  deceased,  for 
the  support  of  the  widow  and  minor  children 
was  denied,  and  applicant  appeals.  Revers- 
ed, with  directions. 


Heywood  &  Talt,  for  appellant. 
Rogers,  for  respondent 


Evans  & 


BARTOH,  J.  It  appears  from  the  record 
In  this  case  that  the  property  of  this  estate, 
,  as  shown  by  the  Inventory  and  appraisement, 
was  only  of  the  value  of  $567.20.  Section 
4118,  Comp.  Laws  Utah  1888,  among  other 
things,  provides  that.  If  It  appears  from  the  In- 
ventory that  the  value  of  the  whole  estate  of 
a  deceased  person  Is  less  than  the  sum  of 
<fl,500,  the  court,  upon  giving  certain  notice 
therefor,  and  granting  a  hearing,  and  after  the 
payment  of  certain  expenses.  In  case  the  value 
Is  found  to  be  less  tlian  that  sum,  shall,  by  a 
decree  for  that  purpose,  assign,  for  the  use 
and  support  of  the  widow  and  minor  children, 
the  whole  of  the  estate.  The  court  in  this 
case,  in  effect,  decreed  that  a  certain  claim  of 
the  Eccles  Lumber  Company  for  rent,  and  for 
wliich  it  claimed  a  lien  on  certain  personal 
property  of  the  estate,  was  superior  to  all 
other  claims,  by  reason  of  a  valid  and  subsist- 
ing Hen,  and,  after  ordering  the  claim  to  be 
paid  out  of  the  proceeds  of  the  sale  of  said 
personal  property,  assigned  and  set  over  the 
residue  of  the  whole  estate  for  the  use  and 
support  of  the  widow  and  minor  children. 
The  two  questions  as  to  the  claim  of  the  Ec- 
(•les  Lumber  Company,  and  as  to  the  setting 
over  of  the  whole  estate  for  the  use  and  sup- 
ix)rt  of  the  widow  and  mluor  children,  were, 
by  stipulation  of  counsel,  tried,  presented,  and 
submitted  together,  and  the  court  passed  upon 
them  at  the  same  time  and  in  the  same  de- 
cree. This  appeal  Is  from  that  portion  of  the 
decree  and  judgment  relating  to  the  claim  and 
lien  of  the  Eccles  Lumber  Company,  and  re- 
fusing to  set  over  the  whole  estate.  Including 
the  property  on  which  the  lien  was  claimed, 
for  the  use  and  supiwrt  of  the  widow  and 
minor  children. 

The  material  question,  and  the  one  decisive 
in  this  case,  is  whether  the  Eccles  Lumber 
Company  had  a  valid  and  subsisting  lien  for 
rent  on  the  personal  proi)erty  of  the  estate 
which  was  In  the  leased  building  occupied  by 


the  deceased  in  his  lifetime.    Oonnsel  for  tbe 
appellant  Insist  that  the  company  had  no  valid 
lien,  because  the  proceedings  instituted  by  it 
to  enforce  such  a  lien  were  not  commenctvl 
within  the  time  provided  by  law.    Section  I 
of  the  act  of  March  8,  1894  (Sess.  Laws.  p. 
123),  reads  as  follows:    "Lessors,  except  as 
hereinafter  provided,  shall  have  a  lien  for  rem 
due  upon  all  cf  the  property  of  the  los-see  not 
exemirt  from  execution,  as  long  as  the  lesistf 
shall  occupy  the  leased  premises,  and  for  thir- 
ty days  thereafter."    It  will  be  noticed  ihat 
by  virtue  of  this  statute  the  lien  provided  for 
exists  during  the  time  that  the  "lessee  .^hall 
occupy  the  leased  premises,  and  for  thirty 
days  thereafter."    The  statute  seems  to  con- 
template an  actual  occupancy,  limited  to  that 
of  the  lessee,  and  limits  the  existence  of  the 
lien  to  30  days  after  such  occupancy  ceases. 
Therefore,  at  the  expiration  of  30  days  from 
the  day  on  which  a  lessee  ceases,  for  any  rea- 
son, to  occupy  such  premises,  the  lien  ceases 
to  exist,  and  consequently  to  have  any  force 
or  effect     In  this  case  It  is  shown  by  the 
agreed  statement  of  facts  that  W.  S.  Stone,  the 
deceased,  in  his  lifetime,  as  a  lessor  of  the 
Eccles    Lumber    Company,    from    month    to 
month,  occupied  a  certain  building  designateil 
as  ""No.  274,  Twenty -Fifth  Street  Ogden  City. 
Utah,"  at  the  agreed  monthly  rental  of  Siii. 
payable  in  advance;  that  he  so  occupied  the 
building  from  tlie  1st  day  of  July.  1895.  "con- 
tinuously until  the  day  of  his  death.  wliUh 
occurred  on  the  26th  of  March,  1896":    and 
that  on  the  29th  of  April,  1806,  the  said  wm- 
pany  filed  a  complaint  before  a  Justice  of  the 
peace,  making  the  administrator  of  the  estat>'. 
who  was  appointed  April  16,  189('>.  the  defend- 
ant, and  alleging  the  sum  of  $270  to  1h»  du.- 
from  the  defendant  and  the  estate  of  the  dt 
ceased  for  rent  of  said  building,  aud  claim 
Ing  the  benefit  of  the  lessor's  Hen  law.     I: 
will  be  observed,  from  these  facts,  that  a  ik-- 
riod  of  about  34  days  elapsed  from  the  dat.- 
of  the  death  of  the  lessee,  when  his  occiiiKim  y 
ceased,  until  the  day  when  the  lessor  iustitu:- 
ed  the  proceedings  before  the  justice  of  the 
peace,  chiimiug  the  benefit  of  a  Hen.      Tli'L< 
brought  the  action  of  the  lessor  without  th»- 
terms  of  the  statute,  and  his  lien  was  s"n<-. 
Thenceforth  his  claim  possessed  no  .superiori- 
ty over  that  of  any  other  person,  and,  by  vir- 
tue of  section  4118,  It  having  been  ascertain- 
ed that  the  whole  estate  was  of  a  value  Ies< 
than  $1,500,  became  Inferior  to  that   of  the 
widow  and  the  minor  children.     Tliat   p>.r- 
tlon  of  the  decree  appealed  from  -w-as,  then^ 
fore,  unwarranted  and  erroneo)is,  and  must  1>- 
set  aside.    Having  reached  this  conclusion.  ;t 
Is  not  important  to  discuss  the  other   poiut< 
raised  in  the  record.     The  cause  is   rever^^l 
and  remanded,  with  directions  to  the  court  Ih- 
low  to  set  aside  the  objectionable  portion  o: 
the  decree,  and  modify  the  decree  so  as  to  a< 
sign  the  whole  of  the  estate  of  the  de<va.>vi! 
to  the  widow  and  minor  children. 

ZANE,  C.  J.,  and  MINER,  J.,  coQcar. 
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THOMPSON  et  «1.  v.  SKBBN  et  al. 
(Supreme  OoMt  of  Utah.    Oct.  31.  1896.) 

SePAKATB   MoKTOAOES  —  FOKBOLOSORE  —  CoSTS  — 
PLEADIMO— ISUFriCIEXCT  OF  ASSWEK. 

1.  The  plaintiffs  held  two  mortgages,  mwler 
two  sei)arate  debts,  on  the  same  property.  Judg- 
ment without  sale  of  the  property  was  had  on  the 
Jirst  mortgage,  and  then  both  causes  were  consol- 
idated before  the  trial  in  the  second  suit,  without 
objection.  Held  that,  while  the  plaintiffs  ought 
to  have  foreclosed  both  mortgages  in  one  suit, 
the  lien  of  the  mortgages  foreclosed  in  the  sec- 
ond was  not  lost  by  reason  of  the  first  suit. 

2.  Where  a  mortgagee  brings  two  suits  to  fore- 
close tw^o  separate  mortgages  on  the  same  prop- 
erty, when  one  would  be  sufiicient,  he  will  be  al- 
lowed costs  in  one  only. 

3.  Where  the  legal  representatives  of  a  de- 
ceased person  in  their  complaint  allege  that  they 
are  suing  under  the  authority  of  the  will  of  the  de- 
ceased, which  was  probated  in  a  court  of  record, 
and  all  necessary  steps^  taken  to  enable  them  to 
«ue,  and  in  the  answer  'the  allegations  are  denied 
only  on  information  and  belief,  the  denial  is  not 
sufficiently  specific  as  to  the  facts  set  up.  In 
such  case  it  may  be  assumed  that  the  facts  were 
admitted,  and  in  such  event  no  evidence  of  their 
existence  is  necessary. 

(Syllabus  by  the  C!ourt.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Bolapp,  Judge. 

Action  by  Frank  Thompson,  executor  of 
James  Thompson,  deceased,  and  Joseph  R. 
Lane,  administrator  with  the  will  annexed  of 
James  Thompson,  deceased,  against  Moroni 
Skeen  and  others.  The  actions  were  consoli- 
dated, and  judgment  rendered  for  plaintiffs, 
and  defendant  Richard  Flint  appeals.  Af- 
firmed. 

£.  T.  Hulaniskl,  for  appellant.  Whipple  & 
Johnson,  for  respondents. 

BARTOH,  J.  It  appears  from  the  record 
In  this  case  that  on  the  3d  of  April,  1893,  the 
defendants  Moroni  Skeen  and  Martha  I. 
Skeen  made  their  promissory  note  to  James 
Thompson,  since  deceased,  In  the  sum  of 
$3,000,  due  In  three  years  from  date  thereof, 
with  Interest  at  12  per  cent.,  payable  semi- 
annually, and  at  the  same  time  made  to  him 
six  Interest  coupon  notes,  each  for  |120,  to 
represent  8  per  cent,  of  the  interest  as  It 
wduld  accrue,  and  also  at  the  same  time 
made  to  blm  six  notes  of  $60  each,  to  repre- 
sent the  remaining  4  per  cent.  Interest,  due 
and  payable  at  stated  periods  as  the  Interest 
would  accrue.  The  note  given  for  the  prin- 
cipal sum,  and  the  coupon  notes  of  $120  each, 
were  all  secured  by  one  mortgage  on  a  cer- 
tain tract  of  land,  and  the  six  Interest  notes 
of  $G0  each  were  secured  by  another  separate 
And  distinct  mortgage  on  the  same  land. 
James  Thompson,  the  payee,  died  January  2, 
1805,  and  on  March  6, 1895,  suit  was  brought 
lo  recoTer  the  last-mentioned  mortgage.  In 
which  suit  the  parties  plaintiff  and  defend- 
ant were  the  same  as  In  the  present  one. 
The  appellant  herein  was  made  a  defendant 
In  both  suits,  and  claimed,  and  set  up  in  his 
answer,  a  judgment  lien  upon  the  same  land 
as  that  described  In  the  mortgage.    In  the 


first  suit,  judgment  by  default  was  rendered 
on  the  5tta  of  March,  1896,  against  all  the 
defendants  except  the  appellant  herein;  and 
on  the  day  following,  upon  trial  had.  Judg- 
ment was  also  tendered  against  him.  On  the 
12th  of  March,  1895,  the  second  suit  was  com- 
menced to  foreclose  the  mortgage  on  the 
principal  sum  and  coupon  notes.  After  judg- 
ment was  rendered  in  the  first  suit,  but  be- 
fore any  sale  of  the  property  was  made,  the 
two  cases  were  consolidated,  on  motion  of 
counsel  for  the  plaintiffs,  without  opposition, 
as  far  as  appears  from  the  record,  from  any  of 
the  defendants.  Thereafter  the  case  was  tried, 
and  judgment  entered  In  favor  of  the  plain- 
tiffs-and  against  all  the  defendants,  and  so 
much  of  the  property  ordered  to  be  sold  as 
would  be  necessary  to  pay  the  judgment,  in- 
terest, and  costs  of  one  suit;  the  plaintiffs 
to  pay  the  costs  of  the  other. 

Under  this  state  of  facts,  tl»e  first  ques- 
tion which  is  presented  by  this  appeal  Is 
Whether  the  first  suit  was  a  bar  to  the  sec- 
ond. Counsel  for  the  appellant  Insists  that 
the  respondents  exhausted  all  their  lights 
under  their  mortgages  in  the  first  action, 
so  far  as  the  property  was  concerned,  and 
that  the  court  ought  to  have  dismissed  the 
second  action.  It  is  true  that  section  3460, 
Comp.  Laws  Utah  1888,  provides  that  there 
can  be  but  one  action  for  the  recovery  of 
any  debt  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or 
personal  property,  but  we  do  not  think  that 
the  case  at  bar  comes  within  the  terms  and 
meaning  of  this  statute.  Here  there  were 
two  separate  mortgages,  securing  separate 
debts,  although  on  the  same  property;  and 
while  the  legal  representatives  of  the  mort- 
gagee ought  to  have  foreclosed  both  mort- 
gages In  one  suit,  still,  &s  there  was  no  sale 
under  the  first  judgment,  and  both  causes 
were  consolidated  before  the  trial  in  the 
second  suit,  without  objection,  we  do  not 
think  the  lien  of  the  mortgage  foreclosed 
in  the  second  suit  was  lost  by  reason  of  the 
first  suit.  One  of  the  strongest  objections  to 
be  urged  against  two  suits,  where  one  will 
sufilce.  Is  that  such  a  course  tends  to  oppres- 
sion, by  assessing  unnecessary  costs  against 
the  defendant.'  This  lost  much  of  its  force  In 
the  present  Instance  by  consolidating  the  two 
cases,  and  taxing  the  costs  in  one  of  them 
against  the  plaintiff. .  Where  a  mortgagee 
brings  two  suits  to  foreclose  two  separate 
mortgages  on  the  same  property,  when  one 
would  be  Sufiicient,  he  will  be  allowed  costs 
In  one  only,  because,  in  case  of  two  or  more 
mortgages  on  the  same  land,  whenever  prac- 
ticable, but  one  suit  should  be  brought  to 
foreclose  the  same.  2  Jones,  Mortg.  §  1458; 
Wilts.  Mortg.  Forec.  §  272;  Demarest  v.  Ber- 
ry, 16  N.  J.  Eq.  481;  Roosevelt  v.  Bllithorp, 
!  10  Paige,  Ch.  415.  Counsel  for  the  appellant 
cites  the  case  of  Bacon  v.  Raybould,  4  Utah, 
357,  10  Pac.  481,  and  11  Pac.  510,  to  sustain 
his  contention;    but  an  examination  of  the 
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facts  In  that  case  will  show  that  they  are 
very  different  from  the  facts  in  this,  and,  in 
the  main,  the  case  does  not  conflict  with  the 
views  herein  expressed,  and  the  conclusion 
reached  was  doubtless  correct.  There  is, 
however,  a  statement  in  the  opinion  which  is 
probably  open  to  criticism.  It  reads  as  fol- 
lows: "A  party  having  one  suit,  either  pend- 
ing or  in  judgment,  for  a  debt  secured  by 
mortgage,  cannot  hare  another  action  for  the 
recovery  of  the  same  debt.  His  whole  claim 
must  be  embraced  In  one  suit."  If  by  this  is 
meant  that  the  mere  pendency  of  a  foreclo- 
sure suit  divests,  without  judgment  and  sale 
of  the  mortgaged  property,  the  lien  of  anoth- 
er mortgage  on  the  same  property,  securing 
another  debt  due,  created  by  the  same  trans- 
action as  the  one  sued  on,  and  not  included 
in  the  same  suit,  then  we  cannot  assent  to 
the  proposition;  and,  as  the  language  em- 
ployed is  perhaps  admissible  of  such  con- 
struction. It  must  be  disapproved,  so  far  as  it 
is  In  conflict  herewith. 

Counsel  for  the  appellant  also  contends 
that  there  was  no  evidence  introduced  to 
show  that  the  respondents  were  empowered 
to  sue  as  the  legal  representatives  of  the  de- 
ceased.. Their  capacity  in  this  respect  was 
properly  alleged  in  the  amended  complaint, 
and  denied  in  the  answer  only  on  informa- 
tion and  belief,  although  the  appellant  had 
been  informed  by  allegation  in  the  complaint 
that  the  will  of  the  deceased  had  beem  pro- 
bated in  Salt  Lalce  county,  Utah,  and  the 
necessary  steps  talcen  to  enable  the  plaaitifCs 
to  sue.  This  was  all  matter  of  record,  and 
positive  information  was  therefore  within 
reach  of  the  appellant.  Instead  of  obtaining 
the  real  facts  respecting  this  question,  th,'. 
appellant  contented  himself  with  denyins 
whole  paragraphs  of  the  complaint  in  a  gen 
eral  way,  upon  Information  and  belief.  This 
was  no  denial  of  the  specific  facts  set  up. 
It  may  therefore  be  assumed  that  the  facts 
were  admitted,  and  in  such  event  no  evi- 
dence of  their  existence  is  necessary.  Where, 
as  in  this  case,  a  verified  complaint  points 
to  the  public  record  of  proceedings,  the  facts 
of  which  are  properly  alleged  in  such  com- 
plaint, the  defendant  wlli  not,  when  he  can 
have  access  to  such  record,  be  permitted  to 
answer  that  he  has  no  isnowledge,  or  in- 
formation sufficient  to  form  a  belief,  and 
base  his  denial  of  such  facts  upon  that 
ground.  He  cannot  plead  ignorance  of  a 
public  record,  to  which  he  has  access,  and 
can  refer  and  obtain  positive  linowiedge  re- 
specting the  allegations  which  he  is  to  an- 
swer. Mulcahy  v.  Bucliiey,  100  Cal.  484,  35 
Pac.  144;  Loveland  v.  Gamer,  74  Cal.  208, 
15  Pac.  844;  Goodell  v.  Blumer,  41  Wis.  430. 

We  do  not  deem  a  further  discussion  of  the 
points  presented  In  the  record  Important,  be- 
cause there  appears  to  be  no  reversible  error. 
The  judgment  is  affirmed. 

ZANE.  C.  J.,  and  MINER,  J.,  concur. 


(14  Utab,  281) 

MORRISON  et  al.  v.  GAMBLE  et  aL 

(Supreme  Court  of  Utah.     Oct.  31,  1898.) 

Mbohanio's  Lien— Pleadikos— Wren  Lies 
Attaches. 

1.  Plaintiffs,  as  sulicontractors,  puisuant  to  the 
act  of  the  territorial  legislature  approved  March 
12,  1880,  filed  and  served  notice  of  intention  to 
claim  a  lien  on  property  owned  by  appellant,  ami 
brought  suit  to  foreclose  the  lien,  making  no  aver- 
ment in  the  complaint  of  the  exact  amount  <if 
the  contract  between  the  owner  and  the  originnl 
contractor,  nor  of  the  payments  made  nnder  such 
contract,  the  same  not  being  of  record.  Held. 
changing  the  rule  laid  down  in  Teahen  v.  Nclsfm. 
23  Pac.  7(>4,  6  Utah,  363,  that  in  cases  where  thi- 
original  contract  is  not  of  record  it  is  not  new-s- 
sary  in  the  pleadings  to  malce  averments  of  the 
exact  amount  of  such  contract,  nor  is  the  sub- 
contractor required  to  malte  positive  averments 
of  the  payments  made  under  the  original  con- 
tract. 

2.  The  doctrine  laid  down  in  Morrison  v.  Carev- 
Lombard  Co.,  33  Pac.  238,  9  Utah,  70,  as  to 
when  such  hens  attach,  is  here  affirmed. 

iSyllabus  by  the  Court.t 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;. M.  L.  Ritchie,  Judge. 

Action  by  S.  W.  Morrison  and  others,  do- 
ing business  as  Morrison,  Merrill  &  Co.. 
against  D.  W.  Gamble  and  others.  Judgment 
for  plaintiffs,  and  defendant  the  luter-Moun- 
tain  Salt  Company  appeals.    Aitirmed. 

Richards  &  Richards,  for  appellant.  J. 
M.  Bowman,  for  respondents. 

BARTCH,  J.  It  appears  that  the  Inter-Moun- 
tain Salt  Company,  the  appellant  herein,  was 
the  owner  of  a  certain  parcel  of  land,  and 
contracted  with  D.  W.  Gamble  to  erect  a 
storehouse  and  factory  thereon  for  the  man- 
ufacture of  salt,  and  that  the  plaintiffs,  un- 
der contract  with  Gamble,  fumisheil  certain 
materials,  which  were  actually  ose«i  in  thi- 
construction  of  the  buildings.  Gamble  failtv! 
to  malce  full  payment  for  the  materials,  and 
the  plaintiffs,  as  subcontractors,  pursuant  to 
the  act  of  the  territorial  legislature  ai)provMl 
March  12,  1890,  filed  and  served  notice  of  in- 
tention to  claim  a  lien  on  the  property.  Tills 
suit  was  brought  to  foreclose  the  lien.  J<>- 
siah  C.  Williams  and  John  Anderson  wvre 
nmde  parties  defendant,  and  in  their  answers 
set  up  subcontractors'  liens  on  the  same  prop- 
erty. After  liearing  the  case,  the  court  ren- 
dered judgment  against  the  api)ellaQt  com- 
pany and  in  favor  of  the  plaintiffs  and  de- 
fendants Williams  and  Anderson,  wl]o  are 
also  respondents  herein.  The  appellant  in- 
sists that  the  complaint  does  not  state  a  cause 
of  action.  This  question  was  raised  at  the 
trial  by  an  objection  to  the  introduction  of 
any  testimony,  and  the  point  most  strongly 
urged  in  support  of  the  objection  is  that 
there  is  no  allegation  of  the  amount  due  from 
the  owner  to  the  contractor  at  the  date  when 
the  first  material  was  furnished,  and  the  cas>> 
of  Teahen  v.  Nelson,  0  Utah,  3G3,  23  Pac. 
764,  is  relied  on.  It  was  there  held  •■that 
the  complaint  should  contain  an  allegation  of 
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the  amount  of  the  contract  with  the  owner, 
less  any  payment  for  labor  performed  and 
materials  furnished  under  the  same,  made 
before  the  plaintiff  commenced  work  or  the 
delivery  of  materials  on  his  subcontract." 
This  rule  was  declared  under  the  law  as  it 
stood  prior  to  the  act  of  1890,  when  very 
material  changes  were  made  respecting  me- 
chanics' liens.  If,  under  that  act,  the  rule 
should  be  strictly  and  literally  enforced  in 
the  case  of  subcontractors,  the  object  of  the 
law  would,  doubtless,  in  many  cases,  be  de- 
feated,  because  by  collusion  the  owner  and 
principal  contractor  could  wltlihold  from  the 
subcontractor  the  terms  of  the  orlgiuai  con- 
tract, or  any  information  in  relation  thereto, 
he  not  being  a  party  tp  such  contract  In 
cases  where  such  contract  is  not  of  record, 
the  subcontractor  is  not  in  position  to  know 
the  amount  thereof.  Nor  is  he  in  a  position 
to  know  what  payments  have  been  made 
thereimder.  In  this  case  it  was  alleged  In 
the  complaint  that  at  the  time  of  "serving  the 
notice  of  lien  there  was  due  the  said  Gamble, 
upon  said  contract,  from  the  said  Inter- 
Mountain  Salt  Company,  as  plaintiffs  are  in- 
formed and  verily  believe,  the  sum  of  one 
thousand  dollars  or  more."  It  is  true  this 
allegation  is  based  on  information  and  be- 
lief, but,  the  plaintiffs  being  subcontractors, 
we  cannot  assume  that  they  had  positive 
knowledge  of  the  exact  amount  due,  and 
therefore  cannot  hold  It  bad  for  that  reason. 
Nor  Is  It  alleged  in  express  terms  that  $1,000 
or  more  was  due  at  the  time  the  first  material 
was  furnished  by  the  plaintiffs,  but,  if  such 
.amount  was  due,  as  alleged,  when  notice  of 
lien  was  served,  it  is  fair  to  assume  that  it 
was  due  when  the  first  material  was  fur- 
nished. While  the  allegation  in  question 
shows  careless  pleading,  which  should  not 
be  encouraged,  still  we  are  of  the  opinion 
that  it  was  sufficient  for  the  purpose  of  a 
general  objection  that  the  complaint  did  not 
state  a  cause  of  action.  The  complaint  was 
doubtless  subject  to  demurrer  for  being  un- 
certain, but  not  subject  to  general  demurrer 
on  the  ground  that  it  stated  no  cause  of  ac- 
tion, and  therefore  not  sulijoct  to  the  gen- 
eral objection  interposed. 

We  are  also  of  the  opinion  that  the  rule 
declared  In  Teahcn  v.  Nelson  should  be  so 
modified  as  not  to  require  subcontractors.  In 
cases  where  the  original  contract  is  not  of 
record,  to  make  positive  averments  In  the 
pleadings  of  the  amount  of  such  contract, 
and  to  be  further  modified  so  as  not  to  re- 
quire a  subcontractor  to  make  positive  aver- 
ments of  the  payments  made  under  the  orig- 
inal contract. 

The  evidence  relating  to  the  dates  when  the 
first  and  last  materials  were  furnished,  and 
that  showing  the  amount  due  from  the  own- 
er at  the  time  when  the  first  material  was 
furnished  or  first  labor  performed  by  the  re- 
spondents,, was  properly  admitted  under  the 
circumstances  and  pleadings  in  this  case. 

The  question  as  to  when  such  liens  attach 
v.46p.no.l3— 70 


under  the  act  of  1890  was  fully  considered 
in  the  case  of  Morrison  v.  Carey-Lombard 
Co.,  9  Utah,  70,  33  Pac.  238,  and  we  have  no 
disposition  to  depart  from  the  doctrine  there- 
in announced.  There  appears  to  be  no  re- 
versible error  in  the  record.  •  The  judgment 
Is  affirmed. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(14  Utah,  96) 
STATE  V.  HOLDEN. 
(Supreme  Court  of  Utah.     Nor.  11,  1896.) 

Constitutional  Law— Buplothbxt  of  MisisRa  — 
UOUHS  OF  Labok. 
EM,  that  section  2,  p.  219,  Sess.  Laws  1896, 
under  wliich  defendant  was  convicted,  is  not  un- 
constitutional:    and    the    section    is   upheld   on 
grounds  similar  to  those  stated  hi  the  opuiion  ren- 
dered in  the  case  of  Holden  v.  Hardy  (decided  at 
tlie  present  term)  46  Pac.  75C. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  'Lake  coun- 
ty. 

Albert  F.  Uolden  was  convicted  of  violating 
the  act  regulating  the  hours  of  employment 
in  mines,  and  appeals.    Atlirmed. 

Marshall  &  Koyle,  Dickson,  Ellis  &  Ellis, 
and  Bennett,  Harkness,  Howat  &  Bradley,  for 
appellant.  A.  C.  Bishop,  Atty.  Gen.,  O.  S. 
Varian,  O.  W.  l*owers,  Clms.  J.  Pence,  and  J. 
H.  Murphy,  for  the  State. 

ZANE,  C.  J.  The  defendant  was  convicted 
of  a  violation  of  section  2  of  "An  act  regulat- 
ing the  hours  of  employment  in  underground 
mines,  and  in  smelters  and  ore  reduction 
works,"  as  follows: 

"Section  1.  The  period  of  employment  of 
woiklng  men  In  all  underground  mines  or 
workings  siiall  be  eight  (8)  hours  per  day,  ex- 
cept in  cases  of  emergency,  where  life  or  prop- 
erty is  in  imminent  danger. 

"Sec.  2.  The  period  of  employment  of  work- 
ing men  In  smelters  and  all  otiier  institutions 
for  the  reduction  or  refining  of  ores  or  metals 
slmll  be  eight  (8)  hours  per  day,  except  in 
cases  of  emergency,  where  life  or  property  Is 
in  imminent  danger. 

"Sec.  3.  Any  person,  liody  corporate,  agent, 
manager  or  employer,  who  shall  violate  any 
of  the  provisions  of  sections  1  and  2  of  tills  act, 
shall  be  deemed  guilty  of  a  misdemeanor." 

Sess.  Laws  Utah  1896,  p.  219. 

This  case  is  analogous  to  the  case  of  Holden 
V.  Hardy  (decided  at  this  term)  40  Pac.  750, 
except  tliat  tlie  defendant  in  that  case  was 
convicted  of  a  violation  of  the  first  section  of 
the  above  act,  in  employing  a  worklngman  in 
imderground  mining  more  than  eight  hours 
per  day,  and  the  conviction  in  this  one  was 
for  the  employment  of  one  William  Hooley,  in 
Ills  concentrating  mill,  for  the  reduction  of 
ores,  more  than  eigbt  hours  per  day.  The  con- 
ditions with  respect  to  health  of  laborers  in 
underground  mines  doubtless  differ  from  those- 
in  which  they  labor  In  smelters  and  other  re- 
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ductlon  works  on  the  surface.  Unquestion- 
ably, the  atmospheric  and  other  conditions  in 
mines  and  reduction  works  differ.  Poisonous 
gases,  dust,  and  Impalpable  substances  arise 
and  float  in  the  air  in  stamp  mills,  smelters, 
and  other  works  in  which  ores  containing  met- 
als, combined  with  arsenic  or  other  poisonous 
elements  or  agencies,  are  treated,  reduced,  and 
refined;  and  there  can  bo  no  doubt  that  pro- 
longed effort  day  after  day,  subject  to  such 
conditions  and  agencies,  will  produce  morbid, 
noxious,  and  often  deadly  effects  in  the  human 
system.  Some  organisms  and  systems  will  re- 
sist and  endure  such  conditions  and  effects 
longer  than  others.  It  may  be  said  that  la- 
bor in  such  conditions  must  be  performed. 
Granting  that,  the  period  of  labor  each  day 
should  be  of  a  reasonable  Icngtli.  Twelve 
hours  per  day  would  be  less  injurious  than 
fourteen,  ten  than  twelve,  and  eight  than  ten. 
The  legislature  1ms  named  eight.  Such  a  pe- 
riod was  deemed  reasonable. 

The  people  of  tne  state,  m  their  constitution, 
made  it  mandatory  upon  the  legislature  to 
"pass  laws  to  provide  for  the  health  and  the 
safety  of  the  employes  in  factories,  smelterb 
and  mines."  Const.  Utah,  art.  .16,  §  0.  We  do 
not  feel  authorized  to  hold  that  the  statute 
quoted  was  not  designed,  calculated,  and 
adapted  to  promote  the  health  of  the  class  of 
men  who  labor  in  smelters  and  other  works 
for  the  reduction  and  treatment  of  ores.  Nor 
can  we  say  that  the  law  conflicts  with  any 
provision  of  the  constitution  of  the  United 
States.  Nor  do  we  wish  to  be  understood  as 
intimating  that  the  power  to  pass  the  law  does 
not  exist  In  the  police  powers  of  the  state. 
The  authority  to  pass  laws  calculated  and 
adapted  to  the  promotion  of  the  health,  safety, 
or  comfort  of  the  people,  and  to  secure  the 
good  order  of  society,  and  the  general  wel- 
fare, undoubtedly  is  found  in  such  police  pow- 
ers. The  law  In  question  Is  confined  to  the 
protection  of  that  class  of  people  engaged  in 
labor  in  underground  mines,  and  In  smelters 
and  other  works  wherein  ores  are  reduced  and 
refined.  This  law  applies  only  to  the  classes 
subjected  by  their  employment  to  the  peculiar 
conditions  and  effects  attending  underground 
mining  and  work  In  smelters,  and  other  works 
for  the  reduction  and  refining  of  ores.  There- 
fore It  is  not  necessary  to  discuss  or  decide 
whether  the  legislature  qan  fix  the  hours  of 
labor  In  other  employments.  Though  reason- 
able doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether  the 
law  is  calculated  or  adapted  to  promote  the 
health,  safety,  or  comfort  of  the  people,  or  to 
secure  good  order,  or  promote  the  general  wel- 
fare, we  must  resolve  them  in  favor  of  the 
right  of  that  department  of  government. 

For  a  more  extended  consideration  of  the 
questions  raised  by  the  assignment  of  errors 
in  this  ease,  the  opinion  filed  in  the  case  be- 
tween the  same  parties,  supra,  is  referred  to. 
That  case  we  now  reattirm  as  governing  this 
one.  The  application  for  the  discharge  of  the 
defendant  is  denied,  and  he  is  remanded  to  the 


custody  of  the  sheriff,  until  released  in  pur- 
suance of  law. 

BARTCH  and  MINER,  JJ.,  concur. 


(U  UUb,  2Z1) 

WASATCH  MIN.  CO.  v.  JENNINGS  et  aL 

(Supreme  Court  of  Utah.     Dec  8,  1890.) 

Mines— BosA  Fide  Claimant  —  Impkovemests  — 
Equity  Practice — Refebbnce— Find- 
ings—New  Tbiai. — Rkcokd. 

1.  Defendants  having  taken  possession  of  plain- 
tiff's mine  with  its  consent,  and  having  worked 
it  and  sold  ores  extracted,  and  having  received 
the -proceeds,  believhig  they  had  a  right  to,  upon 
a  decree  returning  the  mine  to  the  owner  such 
defendants  should  be  allowed  to  retain  the  reason- 
able cost  of  extraction,  expenditures  of  samplinp. 
transportation,  and  sale;    and,  in  addition,   they 

I  sliould  be  compensated  reasonable  expenditurts 
for  its  preservation,  development,  and  permanent 
improvement,  to  the  extent  its  value  was  en- 
hanced thereby. 

2.  The  findings  of  a  referee,  and  a  decree  of 
the  court  thereon,  upon  a  motion  for  a  new  trial 
entered  within  the  time  given  by  the  statute,  may 
be  set  aside  by  the  court  at  a  subseqnent  term. 

3.  The  trial  court  has  the  power  to  luako  the 
record  of  the  case  correspond  with  the  actual  rul- 
ing, notwithstanding  an  appeal  may  liave  been 
taken  to  the  supreme  court. 

4.  In  an  equity  cause  the  court  may,  upon  mo- 
tion entered  in  due  time,  vacate  a  decree,  and 
treat  a  verdict  of  a  jury  or  the  findings  of  a  ref- 
eree as  advisory,  and  malie  such  findings  as  the 
evidence  may  warrant,  and  enter  a  decree  there- 
on. 

5.  Where  a  case  has  been  heard  by  a  referee, 
the  court  may,  upon  motion  for  a  new  trial,  or  ex- 
ception taken  in  due  time,  hear  either,  or  he  may 
rtHniire  the  motion  or  exception  to  be  submitted 
in  the  first  instance  to  the  referee,  but  such  siil>- 
misaion  will  not  deprive  either  party  of  the  riglu 
to  have  such  motion  or  exception  after>vards  de- 
cided by  the  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  county; 
S.  A.  Merritt,  Judge. 

Action  by  the  Wasatch  Mining  Company 
against  Prlsdlla  P.  Jennings  and  others  for  an 
accotmting.  From  a  decree  for  plaintiff,  defend- 
ants appeal    Modified. 

Rawlins  &  Critchlow,  for  appellants.  J.  G. 
Sutherland,  W.  H.  Dickson,  and  Jolm  M.  Zaoe. 
for  respondent. 

ZANE,  C.  J.  It  appears  from  the  reconl  in 
this  case  that  the  plaintiff  was  the  owner  of  a 
mine  consisting  of  the  Walker  &  Walker  Exten- 
sion and  Bucky  mining  claims,  and  a  part  of  ttie 
Pinion  claim,  and  that  they  were  sold  upon  ex- 
ecution against  the  plaintiff;  that  William  Jen- 
nings and  John  Clark,  two  of  the  stockholders 
and  directors  of  the  plaintiff,  took  an  aasignmen: 
of  the  certificate  of  pm-cbase,  before  tl»e  time 
of  redemption  liad  expired,  for  the  consJdera- 
tlon  of  1864.05,  and  that  they  afterwarils  ob- 
tained a  deed  to  them  of  the  officer,  and  that 
the  sum  so  paid,  and  the  assignment  and  deed, 
were  taken  with  a  verbal  understanding  betwwn 
the  plaintiff  and  the  assignees  that  the  latter. 
uiKin  reimbursement  within  a  time  named, 
would  convey  fo  the  former;  tliat  Joseph  A. 
Jcimings  and  Isaac  Jennings  obtained  Clark's  in- 
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terest  In  the  property;  and  that  they,  with  Wil- 
liam Jennings,  took  possession  of  It,  and  per- 
sonally or  by  leases  operated  the  same  until  ear- 
ly In  1883.  This  case  vraa  before  the  supreme 
court  of  the  late  territory,  and  the  decree  from 
which  that  appeal  was  taken  was  reversed;  but 
we  regard  all  the  questions  of  law,  and  all  the 
questions  of  fact,  except  one,  as  the  case  then 
stood,  settled  by  that  decision.  Mining  Co.  v. 
.leuulngs,  5  Utah,  243,  15  Pac.  65.  In  that 
opinion  the  court  held  that  the  alleged  contract, 
as  proven,  imder  which  Jennings  and  Clark  ob- 
tained the  certlticate  and  deed,  was  not  within 
the  statute  of  frauds,  and  the  deed,  though  ab- 
solute in  form,  should  be  i-egarded  In  equity  as 
a  mortgage,  and  that,  tmder  the  circimistanees 
of  their  possession  and  its  acquisition,  tiie  rights 
and  liabilities  of  the  Jennlngses  should  be  de- 
termined by  the  equitable  rules  regulating  the 
riglits  and  duties  of  trustees  in  possession  in  good 
faith,  and  that,  therefore,  tliey  should  be  held  to 
account  to  the  plalntifT  for  the  ores  extracted  by 
them  from  the  property,  and  the  rents  and  royal- 
ties received,  and  that  they  should  be  credited 
with  the  amount  paid  for  the  certificate,  the  rea- 
sonable expenditures  In  extracting  the  ores  and 
converting  them  into  money,  and  other  expen- 
ditures upon  the  property,  to  tlie  extent  that 
they  enhanced  its  value.  The  case  was  remand- 
ed, with  directions  to  the  court  below  to  ascer- 
tain the  amount  of  the  esiwnditures  of  this  last- 
mentioned  class;  but  that  court  made  a  general 
reference  of  the  case  to  a  referee,  who,  upon  con- 
sideration of  the  evidence  and  the  report  of  the 
former  referee  (the  late  E.  T.  Sprague),  found 
and  reported  the  sum  of  ?34,7.">8.(il,  consisting  of 
(•xi»eudltures  and  interest  thereon,  due  the  de- 
fendants above  the  receipts  from  tlie  sale  of  ores, 
and  of  rents  and  royalties  received  by  and 
chargeable  against  them;  and  the  court  entered 
n  decree  against  the  plaintiff.  But.  uiwn  a  mo- 
tion for  a  new  trial  by  the  plaintiff,  the  court  set 
the  decree  and  findings  aside,  but  did  not  grant 
a  new  trial,  and  without  further  hearing,  upon 
(.•onsideration  of  the  evidence  refwrted,  and  of 
the  findings  of  tlie  referees,  Sprague  and  Mar- 
sliall.  found  tlie  sum  of  $13,715.43,  princiital,  and 
a  eonsiilerable  simi  of  interest,  due  the  plaintiff, 
above  the  expenflitures  credited  to  the  defend- 
ants. While  the  ireties  were  settled  by  the 
c;ourt.  and  a  final  decree  ordered,  the  record  be- 
fore us  does  not  show  that  It  was  signed  or  en- 
tered on  the  record;  but,  ns  no  objection  Is  made 
by  either  party,  we  are  disposed  to  regard  the 
order  of  the  court  appealed  from  as  a  final  judg- 
ment, and  tliat  the  case  la  laefoi-e  us  for  consid- 
eration and  decision. 

The  action  of  the  court  In  making  its  fludings 
and  granting  a  decree  after  setting  aside  the 
findings  of*  the  referee  and  the  decree  thereon, 
without  granting  a  new  trial,  was  excepted  to  by 
the  defendimts,  and  has  l)een  assigned  as  error. 
Tlie  referee  Marsliall  made  his  report  of  evi- 
dence and  findings  to  the  district  court  of  the 
late  territory,  and  that  court  entered  Its  decree 
thereon;  but,  by  virtue  of  section  7  of  article  24 
of  the  constitution  of  the  state  of  Utah,  the  case 
was  transferivd  to  the  district  court  of  the  state 


for  such  further  proceedings  as  the  law  author- 
ized. It  appears  that  the  motions  to  set  aside 
the  report  of  the  referee  and  the  decree^thereon, 
and  for  a  new  trial,  were  made  in  due  time; 
and,  that  being  so,  we  are  of  the  opinion  that 
the  district  court  of  the  state  had  jurisdiction  of 
the  case,  and  possessed  the  power  to  hear  and 
decide  the  motion,  and  to  make  such  further  or- 
ders and  decrees  as  the  law  authorized.  Thougli  • 
the  term  at  which  a  case  is  decided  may  termi- 
nate, the  court  may  act  uiion  a  motion,  made  In 
due  time,  to  set  its  dea'ee  and  findings  aside. 
Spanagel  v.  Delllnger,  34  Cal.  476. 

The  defendants  objected  and  excepted  to 
the  following  order,  and  assign  It  as  error: 
"In  this  cause,  It  appearing  to  the  court,  from 
the  i-ecord  in  this  case,  that  the  minutes  of 
the  decision  of  the  court  herein,  made  on  the 
11th  day  of  April,  A.  D.  1806,  is  not  correct, 
In  the  respect  that  it  i-ecites  that  the  court 
entered  an  order  for  a  new  trial  of  this  cause, 
It  is  ordered  that  the  minutes  of  that  day  be 
corrected  so  as  to  cowespond  to  the  opinion 
and  decision  and  finding  of  the  court  on  that 
day  rendered  and  entered  in  the  cause,  to- 
the  effect  that  tlie  report  and  findings  of 
Referee  Thomas  Marshall,  and  the  judgment 
entered  thereon,  be  vacaied  and  set  aside, 
and  that  a  judgment  be  entered  In  this  cause 
in  accordance  with  the  Sprague  findings,  so 
called,  and  the  suppletory  findings  made  and 
entered  by  this  court  on  said  last-mentioned 
day.  It  is  further  ordered  that  the  decision 
and  findhig  of  tiie  court,  which  was  In  writ- 
ing, and  was'  then  rendered,  be  now  filed  a.s 
of  said  11th  day  of  April,  1890.  Dated  .\piil 
28,  181H)."  After  the  decision  of  the  court 
on  the  11th,  and  before  the  order  of  the  2Sth, 
the  defendants  appealed;  but  we  are  of  the 
opinion  that  the  court  had  the  right  to  cor- 
i-ect  the  record  to  make  it  correspond  with 
the  actual  ruling  of  the  court,  iiotwithstaiiil- 
ing  the  appeal;  the  coxn-t  had  the  authority 
to  make  the  record,  which  Is  the  evidence  oC 
the  decision  apd  nilings  of  the  court,  con- 
form to  the  decision  and  rulings  as  actually 
made;  to  make  ♦he  evidence  conform  to  the 
facts,— speak  and  declare  the  truth.  Kll'ott, 
App.  Proc.  SI  207-209. 

The  defendants  Insist  that  the  court  err.'d 
in  adopting  the  Sprague  findings,  and  in  mak- 
ing the  additional  finding  of  $4,572,  as  th  • 
amount  of  the  expenditures  for  woric  and  Im- 
provements that  enhanced  the  value  of  the 
property,  and  not  necessary  to  the  exti-actlon 
of  the  ores,  after  setting  aside  the  Marshall 
findings,  and  the  decree  thereon,  without  _a 
now  trial.  This  claim  of  the  defendants  pre- 
sents two  questions  for  decision:  First  Was 
the  court  authorized  to  make  the  finding  and 
enter  a  decree,  without  a  new  trial,  after 
setting  aside  the  Marshall  findings  and  the 
decree  thereon?  Second.  Were  the  expend- 
itures made  upon  the  property,  that  en- 
hanced Its  value,  but  not  necessary  to  the  ex- 
traction of  the  ore,  correctly  estimated? 

As  to  the  question  whether  the  court  was 
authorized  to  consider  the  evidence  reported, 
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and  make  Its  findloga  and  enter  a  decree 
thereon,  a^er  the  llndlngB  of  the  referee  bad 
been  s^t  aside,  without  another  trial:  At  law, 
either  party  may  demand  a  Jury  after  the 
verdict  or  findings  are  set  aside.  But  in 
equity  the  court  may,  upon  motion  entered 
(n  due  time,  set  aside  the  decree,  for  sutUcient 
reason,  and  treat  the  verdict  or  findings  of 
fact  as  advisory,  or  It  may  wholly  or  In  part 
set  them  aside,  and  make  such  other  findings 
as  the  evidence  may  warrant.  Wlngate  y. 
Ferris,  50  Gal.  105;  Basey  t.  Gallagher,  20 
Wall.  270.  When  the  decree  and  findings 
are  set  aside  because  of  newly-discovered  evl- 
dence,  an  opportunity  should  be  given  to  pre- 
'  sent  such  evidence  and  any  rebutting  evi- 
dence. The  meaning  of  the  order  of  refer- 
ence to  Referee  Marshall  Is  not  plain.  It 
•ays,  "To  hear  and  determhie  the  cause,  and 
issues  thereon,  as  remanded  by  the  supreme 
court,  and  to  report  to  the  court  his  findings 
of  fact  and  conclusions  of  law  thereon,  and  a 
decree  to  be  entered  in  said  cause  on  the  tes- 
timony already  taken  upon  the  former  bear- 
ing of  the  case."  The  opinion  of  the  supreme 
-court  directed  the  lower  court  to  make  an 
additional  finding,— whether  work  not  directly 
contributing  to  the  extraction  of  the  ore,  for 
which  expenditures  were  made  by  defend- 
ants, benefited  the  property,  and.  If  so,  how 
much  the  property  was  enhanced  thereby. 
The  opinion  directed  the  lower  court  to  take 
further  testimony,  if  necessary,  but  the  or- 
der of  reference  says  that  the  decree  must  be 
entered  on  the  testimony  already  taken.  We 
are  disposed  to  hold  that  the  referee,  under 
the  opinion  of  the  supreme  court  and  the  or- 
-der  of  reference,  bad  the  right  to  take  addi- 
tional proof,  and  report  the  evidence,  with 
his  findings  of  faot  and  conclusions  of  law, 
to  the  court,  and  that  the  court  had  authority 
\o  enta  a  decree  upon  the  findings,  or  treat 
them  as  advisory,  and  make  such  findings  as 
the  evidence  warranted,  and  enter  a  decree 
thereon.  When  a  motion  for  a  new  trial  is 
made,  or  exceptions  taken  hi  due  time,  the 
court  may  proceed  to  hear  the  motion  or  ex- 
-ceptlons,  or  require  them  to  be  submitted  In 
the  first  Instance  to  the  referee^  in  order  that 
'be  may  grant  a  new  trial,  or  sustain  the  ex- 
-ceptions  and  make  correct  findings,  when  he 
baa  erred  In  the  first  This,  however,  would 
<oot  deprive  either  party  of  the  right  to  have 
the  motion  or  exceptions  passed  upon  by  the 
-court  afterwards. 

With  respect  to  the  second  question:  Were 
-the  expenditures  made  upon  the  property,  that 
-enhanced  its  value,  but  not  necessary  to  the 
extraction  of  the  ore,  correctly  estimated  by 
-the  court?  This  action  was  instituted  more 
than  13  years  ago,  and  the  late  E.  T.  Sprague 
mad6  his  report  and  findings  of  fact  more 
than  10  years  ago.  Undoubtedly,  It  was 
made  after  a  careful  examination  of  the 
proofs,  and  appears  to  be  comprehensive  and 
accurate,  except  that  it  does  not  find  the 
amount  of  the  expenditures  that  benefited  the 
property,   but   which   did   not   directly   con- 


tribute to  the  extraction  of  the  ore.  It  is  m 
follows: 

"(1)  William  Jennings  and  John  Clark,  the 
predecessors  in  interest  of  defendants,  and 
mortgagees  and  trustees  of  the  property  in- 
volved in  this  action.  In  September,  1877,  paid 
for  said  property  the  sum  of  $861.05. 

"(2)  Defendants  and  theh:  predecessors  in  in- 
terest in  satd  mortgage  and  trust,  between  Sep- 
tember, 1877.  and  the  beginning  of  this  action, 
received  for  ores  extracted  from  said  property 
mortgaged  and  held  In  trust,  and  by  them 
sold,  rents  and  royalties  included,  the  som 
of  seventy-eight  thousand  and  seventy-seven 
and  23/100  dollars  ($78,077.23).  And  the 
same  was  so  received  In  the  years  following, 
to  wit:  In  1879,  $1,086.68;  in  1880,  $479.77; 
in  1881,  $12,164.34;  In  1882,  $56,089.78;  in 
1883,  $8,250.7a  AU  said  receipts  for  1879 
were  royalties  received  under  a  lease. 

"(3)  Defendants  and  their  said  predecessors 
in  interest,  over  and  above  the  amounts  stat- 
ed in  the  first  finding,  between  September, 
1S77,  and  the  beginning  of  this  action,  ex- 
pended in  and  about  the  working,  improving, 
and  developing  said  mortgaged  property,  and 
In  extracting,  freighting,  and  selling  ores 
therefrom,  the  sum  of  $83,510.36.  And  sncb 
expenditures  were  made  in  the  years,  and 
are  classified  and  apportioned,  as  follows: 


Ttan. 

Labor. 

Bamp- 
llnfT 
and 

la« 

Frolebt 

and 
Baaling. 

All  Oth- 

eta  In- 
cluding 
Sopplle*. 

Totals. 

1878.... 

$       (7  81 

$       87  ft 

18TO.... 

Ul  18 

UI  18 

1880.... 

«  S.8S6  W 

t    uto 

•     USIO 

1,876  04 

6.8asa4 

1881.... 

».».!  48 

S9103 

1,87188 

7.047  SO 

16.104  87 

1883.... 

10,604  87 

4.046  811 

1T.819  61 

11,844  14 

68.411  80 

I8SI.... 

4,SoO  11 

•78  88 

1.001  10 

1.278  7» 

•,80*77 

$48,101  M 

tS.927  66 

|:3,0i8  06 

$21,711  TT 

$08,610  87 

"No  work  upon  the  property,  other  than 
resetting  the  stake  thereof,  and  taking  care 
of  It,  was  done  by  defendants  ontU  18S0. 

"(4)  The  total  number  of  tons  of  ore  extract- 
ed by  defendants  and  their  said  predecessors 
in  Interest  is  three  thousand  two  hundred  and 
fifteen  (3,215).  The  expenditure  which  direct- 
ly contributed  to  the  extraction  of  said  ore, 
and  which,  If  the  location  of  the  ore  bodies 
tiad  been  known  in  advance  of  the  develop- 
ing work,  would  have  sufficed  to  extract  and 
raise  said  ore  to  the  surface,  and  with  the 
aforesaid  expenditure  for  hauling  freight, 
sampling,  and  assaying,  to  convert  the  same 
into  moneys  received  therefor  as  aforesaid, 
is  eight  dollars  per  ton,  and,  for  said  3,215 
tons,  $25,720. 

"(5)  Not  included  in  the  foregoing,  Joseph 
A.  Jennings,  one  of  the  defendants,  rendered 
services  as  superintendent,  and  In  assisting  hi 
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the  working  and  developing  of  said  property, 
from  December  1, 1879,  to  October  1,  1880,  10 
months,  and  from  October  15,  1882,  to  May 
1,  1893,  6%  montb8,-4a  all.  16^  months,— 
and  said  services  were  worth  $200  per  month, 
making  In  the  aggregate  $3,300.  Isaac  Jen- 
nings, another  defendant,  rendered  services  as 
superintendent  in  the  same  business  from  Jan- 
uary 1, 1881,  to  October  15,  1882,  21V^  months, 
and  said  services  were  worth  $150  per  month, 
aggregating  $3,225. 

"(6)  The  expenditure  not  connected  with  the 
extraction  of  ore  was  made  principally  in  an 
endeavor  to  trace  an  ore  or  veto  connection 
from  said  property  into  adjoining  mining 
claims,  the  Climax  and  Rettellion.  All  the 
work  done  was  reasonably  adapted  to  the  de- 
veloping of  the  property,  and  to  the  probable 
enhancement  of  its  value." 

The  referee  finds  that  the  defendants  re- 
ceived for  ores  extracted  from  the  mine,  rents, 
and  royalties,  the  sum  of  $78,077.23,  and  that 
they  expended  in  and  about  working.  Improv- 
ing, and  developing  the  property,  and  for  ex- 
tracting, freighting,  and  selling  ores  therefrom, 
including  the  sum  paid  for  the  certificate  of 
purchase,  and  the  services  of  Joseph  and  Wil- 
liam Jennings,  the  sum  of  $100,899.  In  these 
expenditures  the  referee  Included  $25,720  paid 
directly  for  the  extraction  of  the  ore,  and  for 
the  hauling,  freighting,  sampling,  and  assay- 
ing necessary  for  the  conversion  of  the  ore 
into  money.  The  defendants  having  taken 
possession  of  the  mine  with  the  consent  of  the 
plaintiff,  and  having  worked  It  in  good  faith, 
they  were  entitled  to  compensation  for  all  rea- 
sonable expenditures  for  the  preservation,  de- 
velopment, and  permanent  improvement  of 
the  property,  to  the  extent  that  its  value  was 
enhanced  thereby.  Referee  Sprajgue  made  no 
finding  as  to  these  expenditures.  Referee 
Marshall  found  that  the  expenditures  made 
In  running  the  north  tunnel  did  not  add  to 
the  value  of  the  property.  He  found  that  this 
tunnel  cost  $10  per  foot,  and  that  it  was  run 
1,000  feet.  The  testimony,  as  we  think,  war- 
rants the  conclusion  that  the  tunnel  and  drifts 
connected  therewith  were  1,500  feet,  and  that 
$15,000  should  have  been  deducted. 

There  are  a  number  of  expenditures  In  the 
Sprague  report,  aggregating  $22,733.09,  desig- 
nated "all  other  supplies."  How  much  of 
these  supplies  was  used  when  prosecuting 
work  that  did  not  enhance  the  value  of  the 
property,  we  cannot  know  definitely.  We 
must  Infer  that  some  of  it  was.  It  also  ap- 
pears that  a  number  of  men  were  employed 
five  weeks  to  hold  possession  of  the  north 
tunnel,— at  one  time,  as  many  as  20.  It  is 
reasonable  to  infer  that  they  were  paid.  If 
80,  that  expenditure  was  for  the  possession 
of  the  rejected  tunnel,  and  should  have  tieen 
disallowed.  If  we  allow  the  sum  of  $7,822 
for  supplies  used  In  prosecuting  work  that  did 
not  enhance  the  value  of  the  property,  and 
for  the  men  in  defending  the  tunnel,  the  re- 
ceipts equal  the  expenditures.  Referee  Mar- 
shall's mode  was  to  deduct  the  payment  for 


work  that  did  not  enhance  the  value  of  the 
property  from  the  entire  expendituiree.  While 
the  court  required  strict  and  definite  proof  of 
the  expenditures  not  directly  contributing  to 
the  extraction  of  the  ore,  but  enhancing  the 
value  of  the  property,  the  conclusion  reached 
by  either  course  Is  very  unsatisfactory.  The 
line  between  the  expenditures  that  enhanced 
the  value  of  the  proi>erty  and  tliose  that  did 
not  Is  exceedingly  difilcult  to  draw  from  the 
evidence.  The  probabilities  are  that  the 
court  excluded  some  expenditures  that  should 
have  been  allowed,  and  that  the  referee  In- 
cluded too  much.  It  Is  certain  that  the  prop- 
erty was  thought  to  be  of  little  value  when 
the  defendants  took  charge  of  It,  and  that  it 
sold  for  $50,000  at  the  time  they  ceased  to 
operate  it.  We  are  unable  to  find  from  the 
evidence  a  balance  to  either  party.  With 
respect  to  interest,  it  appears  that  the  re- 
ceipts Increased  with  the  expenditures,  and 
conversely,  and  that  interest  should  not  be 
allowed  to  either  side. 

The  case  is  remanded  to  the  court  below, 
with  directions  to  that  court  to  make  its 
findings  conform  to  the  above  conclusions, 
and  to  enter  a  decree  on  the  findings,  when 
so  changed,  giving  the  property  described  In 
the  complaint  to  the  plaintiff,  and  authoriz- 
ing a  suitable  person,  as  commissioner,  to 
transfer  the  title  to  the  plaintiff  by  a  suff- 
dent  deed,  and  requiring  the  respective  par- 
ties to  pay  their  own  costs,  so  far  as  they 
have  not  already  been  apportioned  or  assess- 
ed. The  costs  of  this  appeal  are  assessed  to 
the  respective  sides  in  equal  proportions. 

BARTCH  and  MINBR.  JJ.,  concur. 


(14  Utah,  180) 

STATE  ex  rd.  RICHARDS,  State  Auditor,  v. 

STANTON,  Clerk  of  Court. 

(Supreme  Court  of  Utah.     Oct  24,  1896.) 

COUNTV   CLBRK— PltE8— PaTMBXT  TO    BtaTE- PbN- 
ALTT  FOB  NONCOMPLIAXCE — StaTB   Audi- 

TOK— Duties— Mandamus. 

1.  Tinder  sections  1  and  2  of  article  21  of  the 
constitntion  of  Utah,  and  the  enactment  of  the 
legislature  passed  in  pursuaooe  of  the  said  consrti- 
tiitional  provisions  (chapter  16,  p.  89,  Sess.  Laws 
1890),  making  it  the  duty  of  the  county  clerk  to 
pay  all  fees  collected  by  him  in  the  district  court 
in  criminal  and  civil  cases,  except  probate  fees, 
into  the  state  treasury,  said  payment  should  be- 
gin as  provided  by  law  on  the  Ist  day  of  April, 
1896,  and  continue  quarter-yearly  thereafter,  and 
include  all  fees  collected  from  and  after  the  admis- 
sion of  the  state  into  the  Union,  January  4,  185)6; 
and  there  is  no  ambiguity  or  uncertainty  in  these 
provisions  of  the  constitution  or  laws  of  the  state, 
aud  no  valid  reason  for  not  enforcing  them. 

2.  Under  section  5,  c.  58,  p.  162,  Sess.  Laws 
1896,  the  failure  of  the  county  clerk  to  pay  into 
the  state  treasury  the  fees  collected  by  him  in 
the  district  court  in  criminal  and  civil  cases,  ex- 
cept probate  fees,  after  an  account  has  been  stat- 
ed with  him.  and  demand  made,  entitled  the  state 
to  charge  said  clerk  25  (wr  cent,  damages  ou  the 
amount  delinquent,  and  interest  at  the  rate  of  10 
per  cent,  per  annum,  from  the  time  of  the  failure 
to  pay. 

3.  The  fact  that  the  countjr  clerk,  by  order  of 
the    board   of   cotmty    commiBsioners,   paid    the 
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amount  doe  the  state  to  the  county  treasurer, 
does  not  release  the  clerk  from  his  liability  under 
the  hiw;  nor  is  it  necessary  in  such  a  case  that 
the  petition  for  a  writ  of  mandamus  should  make 
the  county  treasurer  a  party  defeudaut  to  this  ac- 
tion, since  he  is  a  stranger  to  the  proceedings. 

4.  It  is  the  duty  of  the  state  auiUtor  to  examine 
the  accounts  of  state  and  county  oUicers,  and 
become  satisfied  that  the  accounts  rendered  are 
correct,  and  that  the  fees  provided  by  law  to 
be  collected  and  paid  to  the  stjite  treasurer  by 
such  officers  are  collected,  reported,  and  paid.  If 
such  fees  are  not  paid  as  provided  by  chapter  58, 
p.  lo'),  Sess.  Laws  18U0,  the  auditor  should  in- 
stitute proper  proceedings  for  the  payment  of  the 
same  to  the  state  treasurer. 

5.  Mandamus  is  a  proper  remedy  in  such  cases. 
(Syllabus  by  the  Court.) 

Mandamus  by  the  state,  on  the  relation  of 
Morgan  Richartls,  Jr.,  state  auditor,'  directed 
to  Charles  E.  Stanton,  clerk  of  the  Third  judi- 
cial district  court  for  Salt  Lake  couuiy.  Per- 
emptory writ  awarded. 

A.  C.  Bishop,  Atty.  Gen.  (Benner  &  Smith, 
of  eoun.sel),  for  plaintiff.  O.  O.  Whlttemore, 
Co.  Atty.,  for  defendant 


MINER,  J.  The  plaintiff,  as  state  auditor, 
filed  his  petition  for  a  writ  of  mandamus  re- 
quiring the  defendant,  as  clerk  of  the  Third 
judicial  district  court  in  and  for  Salt  Lake 
county,  to  pay  Into  the  state  treastiry  the  sum 
of  $4,101.70,  coUected  by  hhn  as  fees  In  civil 
and  criminal  cases,  except  in  probate  cases, 
In  said  county,  between  the  4th  day  of  Janu- 
ary and  the  4th  day  of  June,  1800,  both  days 
inclusive,  which  sum  he  had  failed  to  pay  into 
<the  state  treasury,  after  demand  In  writing, 
as  required  by  law,  etc.  Plaintiff  subsequent- 
ly filed '  his  amended  and  supplemental  peti- 
tion. This  petition  alleges,  among  other 
things,  that  from  the  4th  day  of  January, 
1800,  to  March  31,  1800  (both  days  inclusive), 
the  defendant,  by  virtue  of  his  office,  collect- 
ed and  received  fees  in  criminal  and  civil 
cases,  except  probate  fees,  to  the  amount  of 
$2,455.95,  and  that  from  the  1st  day  of  April 
to  the  4th  day  of  June,  18!)6  (both  days  inclu- 
sive), defendant  likewise  so  collected  and  re- 
ceived fees  in  criminal  and  civU  cases  in  said 
court,  except  probate  fees,  to  the  amount  of 
$1,015.57;  that  the  law  Bpeclflcally  enjoined 
upon  the  defendant,  as  a  duty  resulting  froin 
bis  office,  to  pay  the  first-named  sum  into  the 
state  treasury  on  the  1st  day  of  April,  ISOti, 
and  to  pay  the  last-named  sum  on  the  1st 
day  of  July,  1890;  that  said  defendant,  at 
the  time  when  said  payments  were  due,  failed 
to  render  any  account  thereof,  and  make  set- 
tlement with  the  state  auditor  within  the 
time  prescribed  by  law,  and  has  failed  and 
neglected  to  pay  said  fees  into  the  state  treas- 
ury of  the  state  of  Utah,  or  otlierwlse  ac- 
count and  pay  over  to  the  state  said  fees  so 
collected,  or  any  part  thereof;  that  on  July 
20,  1890,  denuind  in  writing  was  made  upon 
said  defendant,  by  the  plaintiff,  for  a  full, 
true,  and  itemized  statement  of  all  fees,  ex- 
cept probate  fees,  received  by  him,  as  clerk 
of  said  court,  in  civil  and  crimiital  cases,  from 
January  4,  1896,  to  June  4,  1890  (both  days 


Uudusive),  and  that  he  promptly  pay  over  isucli 
money  into  the  state  treasury;  that,  in  com- 
pliance with  such  demand,  said  defendant 
made  to  plaintiff  a  written  statement,  siiow- 
ing  the  sum  of  $4,101.70  had  been  collected 
by  defendant  in  civil  and  criminal  cases,  ex- 
cept probate  cpses,  between  January  4  and 
June  4,  1800  (both  days  inclusive),  said  statj- 
ment  being  an  itemized  statement  of  sucfi  a  - 
count,  but  that  defendant  refused,  and  sti.t 
refuses,  to  pay  said  or  any  fees  into  the  state 
treasury,  or  otherwise  acc"ount  for  the  same; 
that  on  October  7,  1800,  affiant  stated  an  ac- 
cotmt  with  said  defendant,  specifying  the 
amount  of  the  fees,  the  time  when  the  same 
became  due  and  payable,  with  the  amount 
of  damages  and  interest  due  therojn,  as  pro- 
vided by  law,  and  that  the  total  sum  due  the 
state,  including  damages  and  interest  amoimts 
to  $5,290.02,  and  prays  a  writ  of  mandate,  di- 
recting such  defendant  to  pay  into  the  state 
treasury  the  sum  of  $4,101.70,  and  Judgment 
for  the  sum  of  $1,197.32,  damages  and  inter- 
est as  set  forth  in  the  account  stated,  which 
account  is  annexed  to  the  petition,  etc.  To  the 
complaint  filed,  the  defendant  interposed  a 
demurrer,  on  the  grovmd  that  such  complaint 
does  not  state  facts  sufficient  to  constitute  u 
cause  of  action,  and  that  said  complaiut  was 
unintelligible,  ambiguous,  and  uncertain,  and 
that  it  does  not  set  forth  a  detailed  statement 
of  the  fees  alleged  to  have  been  collected  in 
civil  and  criminal  cases,  except  probate  cases, 
from  which  the  amoimt  of  fees  collected  by 
the  defendant  In  such  cases  for  any  given  pe- 
riod of  time  can  be  ascertained.  Defendant 
also  filed  his  answer  to  the  original  complaint, 
admitting  the  facts  set  forth  in  the  c;>m- 
plaint,  so  far  as  is  important  in  th's  decisiju, 
and,  for  further  answer,  alleged  thai  on  July 
1,  1800,  and  prior  to  said  demand,  he,  as  such 
clerk,  by  order  and  instructions  of  the  boanl 
of  county  commissioners  of  Salt  Lake  coun- 
ty, turned  over  to  W.  P.  Lynn,  treasurer  of 
Salt  Lake  county,  the  full  amount  of  S4.- 
101.70,  being  all  the  fees  collected  by  him  as 
such  clerk  In  all  civil  and  criminal  oa^es.  ex- 
cept probate  cases,  and  thereby  paid  sad 
fees  into  the  treasury  of  Salt  Lake  county,  as 
r^ulred  by  the  board  of  county  commission- 
ers. Defendant  further  alleged,  in  paragiaph 
7  of  said  answer,  that  said  W.  P.  Lynn,  as 
county  treasurer,  should  be  made  a  party  to 
this  action,  and  prays  that  he  be  made  a  de- 
fendant In  this  suit.  Thereupon  the  attorney 
general  moved  to  strike  out  all  of  said  para- 
graph 7  In  said  aaswer,  as  being  irrelevant 
and  redundant.  No  answer  was  filed  to 
amended  supplemental  petition. 

The  constitution  of  the  state  of  Utah  was 
In  force  from  the  4th  day  of  January,  1896, 
that  being  the  day  upon  which  the  president 
of  the  United  States  issued  his  proclamation 
declaring  the  state  of  Utah  admitted  into  the 
Union.  Const.  Utah,  art.  24,  §  16.  Section  1 
of  article  21  of  tiie  constitution  of  Utah  pro- 
vides that  "all  state,  district,  city,  county, 
town  and  school  officers,  exceptmg  notaries 
public,  boards  of  arbitration,  court  commis- 
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sloners,  Justices  of  the  peace,  and  constables, 
shall  be  paid  fixed  and  definite  salaries:  pro- 
vided, that  city  justices  may  be  paid  by  sal- 
ary when  80  determined  by  the  mayor  and 
council  of  such  cities.  •  •  •"  Section  2 
of  article  21  of  the  constitution  provides  that 
'•the  legislature  shall  provide  toy  law  the  fees 
which  stiall  be  cohected  by  all  officers  within 
the  state.  Notaries  public,  boards  of  arbitra- 
tion, court  commissioners,  justices  of  the 
i)eace,  and  constables  paid  by  fees  shall  ac- 
cept such  fees  as  their  full  compensation. 
But  all  other  state,  district,  county,  city,  town, 
and  school  officers  shall  be  required  by  law 
to  keep  a  true  and  correct  account  of  all  fees 
collected  by  them,  and  pay  the  same  Into  the 
proper  treasuiy,  and  the  officer  whose  duty 
it  Is  to  collect  such  shall  be  held  responsible 
for  the  same."  The  state  l<^islatm'e,  at  its 
first  session,  February  17,  ISUC,  In  compliance 
with  the  provisions  of  the  constitution,  en- 
acted chapter  16,  found  In  Sess.  Laws  1806, 
p.  89,  which  provided  "that  all  state,  district, 
county,  city,  town  and  school  officers  In  the 
state,  excepting  notaries  public,  boards  of  ar- 
bitration, court  commissioners,  justices  of  the 
peace  and  constables,  shall  collect  In  advance 
for  services  performed,  such  fees  as  were  pro- 
vided for  by  the  laws  of  the  territory  of  Utah, 
for  like  or  similar  services  at  the  time  the 
constitution  of  this  statd'was  adopted,  and 
pay  such  fees  Into  the  public  treasuries  ad 
fellows:  All  fees  collected  by  said  state  offi- 
cers and  clerics  of  district  courts  in  criminal 
and  civil  cases,  except  probate  fees,  shall  be 
paid  into  the  state  treasury.  •  •  •  the 
said  payments  shall  be  made  by  the  said  offi- 
cers respectively  into  the  respective  trea.<!urle8, 
beginning  on  the  first  day  of  April,  18i)0,  and 
quarter  yearly  thereaiter,  and  shall  include 
all  fees  collected  from  and  after  the  admis- 
sion of  this  state  to  the  Union."  The  legis- 
lature, at  its  first  session  in  180C,  also  fixed, 
by  law,  the  salary  of  county  clerks.  Sess. 
l*ws  1896,  p.  364. 

It  is  clear  from  these  provisions  ot  the  con- 
stitution, and  the  statutes  enacted  In  con- 
formity therewith,  that  this  proceeding  is 
properly  brought  to  compel  the  performance 
of  a  duty  specifically  enjoined  by  statute,  re- 
sulting from  an  office,  and  which  the  defend- 
ant has  failed  to  perfcwm  as  required  by  law. 
It  Is  equally  clear  from  the  pleadings  that  the 
complaint  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  same 
is  not  ambiguous,  unintelligible,  or  uncertain. 
It  does  not  follow  that  because  the  defendant 
has  seen  fit  to  pay  the  money  in  question  to 
W.  P.  Lynn,  county  treasurer,  with  or  with- 
out the  order  of  the  county  court,  tiiat  the 
plaintiff  should  be  compelled  to  make  Lynn 
a  party  defendant  to  this  action.  The  de- 
fendant, as  a  public  officer,  should  not  be  per- 
mitted to  shift  his  pecuniary  or  official  re- 
sponsibilities in  that  way.  The  law  holds 
the  clerk  responsible  to  the  state  for  the  faith- 
ful performance  of  his  duty;  and  we  must 
bold  him  responsible  under  such  law.     So  far. 


Mr.  Lynn  Is  and  should  be  treated  as  a 
stranger  to  the  pi-oceedlng.  The  order  of  the 
county  court.  If  made  as  claimed,  Is  a  mere 
nullity.  Neither  the  constitution  nor  laws 
of  the  state  confer  upon  the  county  court  au- 
thoiity  to  dispose  of  such  fees  belonging  to 
the  state.  The  iMiyment  of  the  fees  by  the 
county  clerk  to  the  county  treasurer  was  a 
wrongful  assumption  of  power,  and  a  clear 
violation  of  official  duty,  and  cannot  be  up- 
held when  set  up  as  a  defense  In  this  case. 
Wiinams  v.  Clayton,  6  Utah,  86,  21  Pac.  308; 
Kendall  v.  Rayboiild  (Utah)  44  Pac.  1031. 
The  plaintiff  is  not  shown  to  be  a  party  to, 
or  In  any  way  connected  with,  the  illegal 
transfer  of  the  funds  in  question  to  the  cus- 
tody of  Mr.  Lynn.  It  follows  that  the  demur- 
rer should  be  overruled,  and  that  the  seventh 
paragraph  of  the  answer  should  be  stricken 
out  and  disregarded. 

T'nder  section  1  of  article  21  of  the  consti- 
tution, "all  state,  district,  city,  county,  town, 
and  school  officers,  excepting  notaries  public, 
boards  of  arbitration,  court  commissioners. 
Justices  of  the  peace,  and  constables,  shall  be 
paid  fixetl  and  definite  salaries."  This  and 
the  following  section  limit  the  compensation 
to  be  paid  county  clerks  to  such  sums  as  the 
legislature  shall  provide  by  law.  Under  sec- 
tion 2  of  article  21  ol  the  constitution,  all 
state,  district,  county,  city,  town,  and  school 
officers  are  required,  as  a  part  of  their  official 
duty,  to  keep  a  true  and  correct  account  of 
all  fees  collected  by  them,  and  to  pay  the 
same  into  the  proper  treasury,  and  the  offi- 
cers whose  duty  it  is  to  collect  such  fees  are 
held  responsible  for  the  same.  Under  the  act 
of  the  legislature,  Sess.  Laws  1896,  p.  80,  It 
is  made  the  duty  of  these  officers  to  collect 
in  advance,  for  services  performed,  such  fees 
as  were  provided  by  law  by  the  territory  of 
Utah  for  like  or  similar  services  at  the  time 
the  constitution  was  adopted,  and  pay  such 
fees  into  the  public  treasury,  as  follows:  All 
fees  collected  by  the  said  state  officers  and 
clerks  of  district  courts  in  criminal  and  civil 
cases,  except  probate  fees,  are  to  be  paid 
Into  the  state  treasury,  beginning  on  the  1st 
day  of  April,  1896,  and  quarter  yearly  there- 
after; and  said  fees  should  Include  all  fees 
collected  from  and  after  the  admission  of  the 
state  into  the  Union.  There  seems  to  be  no 
ambiguity  or  uncertainty  in  these  provisions 
of  the  constitution  or  laws  of  the  state,  and 
we  find  no  valid  reason  for  not  enforcing  them. 
The  law  makes  it  the  duty  of  county  clerks 
to  keep  a  true  and  correct  account  of  the  fees 
collected  by  them,  and  to  pay  the  same  into 
the  state  treasury.  Section  5,  c.  58,  p.  162, 
Sess.  Laws  1806,  provides  that  "whenever 
any  person  has  received  moneys,  or  has  money 
or  other  personal  property  which  l>elongs  to 
the  state  by  escheat  or  otherwise,  or  lias  been 
Intrusted  with  the  collection,  management  or 
disbursement  of  any  moneys,  bonds  or  inter- 
est accruing  therefrom,  belonging  or  held  in 
trust  by  the  state,  and  falls  to  render  an  ac- 
count thereof  to,  and  make  settlement  with, 
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tbe  state  aodltor  within  the  time  prescribed 
by  law,  or  when  no  (particular  time  Is  speci- 
fied, fails  to  render  sucli  account,  and  make 
settlement,,  or  who  falls  to  pay  into  the  state 
treasury  any  moneys  belonging  to  the  state, 
upon  being  required  so  to  do  by  the  state 
auditor,  within  twenty  days  after  such  reqoi- 
sition,  the  state  auditor  must  state  an  account 
with  such  person,  cliarging  twenty-flve  p&e 
cent  damages,  and  Interest  at  the  rate  of  ten 
per  cent  per  annum,  from  the  time  of  fail- 
ure. •  •  •"  Before  final  settlement  Is 
made  with  any  of  said  officers  for  fees  col- 
lected for  the  state.  It  is  the  right  and  impera- 
tive duty  of  the  state  auditor  to  carefully  ex- 
amine, either  by  himself  or  by  expert  ac- 
countants, the  books  and  papers  of  each  of 
said  county  or  state  officers,  and  become  sat- 
isfied that  the  accounts  as  stated  or  rendered 
are  correct,  and  that  the  legal  fees  have  been 
duly  collected  and  reported;  and,  if  no  ac- 
count tias  been  rendered,  it  is  aqually  the  duty 
of  the  state  auditor  to  carefully  examine,  or 
cause  to  be  examined,  by  competent  experts, 
all  such  boolcs  and  accounts.  In  compliance 
with  chapter  58,  p.  159,  Sess.  liaws  1896,  and 
take  proper  steps  to  enforce  these  scTeral  pro- 
visions of  the  law,  and  recover  the  damages 
therein  provided.  In  this  manner  the  laws 
can  be  faithfully  executed,  and  the  revenues 
of  the  state  brought  into  the  proper  treasury, 
In  compliance  with  the  constitution  and  laws 
of  the  state. 

An  account  was  stated  by  the  plaintiff,  a> 
alleged  in  the  petition,  as  follows: 

"C.  E.  Stanton,  Clerk  of  the  Third  Judicial  Dis- 
trict Court  in  and  (or  the  County  of  Salt  tiake 
and  State  of  Utah,  in  Account  with  the  State 
of  Utah.     Dr. 

To  fees  collected  In  civil  and  crimi- 
nal cases  in  tlie  Third  judicial  dis- 
trict coort  In  and  for  the  county  of 
Salt  I^ake,  except  probate  fees, 
from  January  4,  18^6,  to  March 
31,  1890,  both  days  incluBive $2,455  85 

To  25  per  cent,  damages  tor  failure 
to  render  an  account  thereof  to,  and 
make  settlement  with,  the  state  au- 
ditor within  the  time  prescribed  by 
law    «I3  98 

To  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  1st  day  of 
April  1806,  to  the  7th  day  of  Oc- 
tober, 1806.  both  days  inclusive. . .        127  67 

To  fees  collected  in  civil  and  crim- 
inal cases  in  the  Third  judicial 
district  court  in  and  for  the  coun- 
ty of  Salt  tiake,  state  of  Utah,  ex- 
cept probate  fees,  from  the  1st  day 
of  April,  1896,  to  the  4th  day  of 
June,  1896,  both  days  inclusive. . . .     1,845  75 

To  damages  for  failnre  to  render  an 
account  thereof  to,  and  make  settle- 
ment with,  the  state  auditor,  with- 
in the  time  prescribed  by  law,  at 
25  per  cent 411  43 

To  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  July  1,  1896, 
to  October  7,  1896,  both  days  ia- 
cloaive    44  34 


$5,299  Q2f 

Section  3730,  Comp.  Laws  Utah  1888,  pro- 
vides that  "the  writ  of  mandate  may  be  Issued 
by  any  court  in  the  territory,  except  a  Justice's 


or  prol>ate  court,  to  any  Inferior  tribonal,  cor- 
poration, board  or  person,  to  compel  the  pei^ 
formance  of  an  act  which  the  law  apeclally 
enjoins  as  a  duty  resulting  from  an  office, 
trust  or  station.  •  •  •"  It  is  clear  that  tl»e 
law  enjoined  upon  the  defendant  the  duty  of 
paying  into  the  state  treasury  the  fees  collect- 
ted  by  him  at  stated  times  named  In  the  stat- 
ute, and  that  the  defendant  has  failed  and 
neglected  to  pay  said  fees  and  damages,  with 
Interest,  Into  the  state  treasury,  after  demand 
of  paym.ent  by  the  plaintiff,  and  after  a  state- 
ment of  the  account,  as  required  by  the  stat- 
ute. The  statute  of  1896  (page  162)  fixes  the 
amount  of  damages  to  be  recovered  by  the 
state  in  a  case  of  this  character  at  25  per  cent, 
and  interest  at  the  rate  of  10  per  cent,  from 
the  time  of  the  failure  to  pay,  and  makes  it 
the  duty  of  the  auditor  to  charge  these  stated 
sums  as  fixed  damages,  arising  from  tbe  fail- 
ure of  official  duty  resulting  from  an  office,  in 
addition  to  the  aimount  of  fees  withheld.  Un- 
der the  pleadings,  the  statement  of  the  ac- 
count as  set  out  in  the  amended  supplemental 
petition,  must  I>e  taken  as  the  true  and  correct 
amount  belonging  to  the  state  in  the  hands  of 
the  defendant,  which  he  has  failed  to  pay 
over,  including  damages  and  Interest  No  de- 
nial or  answer  has  been  filed  by  th^  defend- 
ant to  the  amended  supplemental  complaint 

We  therefore  find  that  defendant  has  collect- 
ed, and  failed  to  pay  over  to  the  state  treas- 
urer, after  demand,  and  as  provided  by  law, 
fees  collected  by  him  as  cletk  of  the  Third 
judicial  district  court,  except  probate  fees,  the 
following  sums  of  money,  to  which  damages 
of  25  per  cent  are  added,  and  interest  at  the 
rate  of  10  per  cent,  in  accordance  with  the 
statute,  as  follows: 

Fees    collected    from     January    4    to 
March  31,    1896,   both   days  mclu- 

sive ?2.455  95 

Twenty-five  per  cent,  damages  thereon       613  98 
Interest   thereon   at  the   rate  of   ten 
per  cent  from  April  1,  1896,  both 

days  inclusive   127  67 

For    fees    collected    from   the   1st   of 
April,  189H,  to  the  4th  day  of  Jane, 

1890.  both  days  inclusive 1,645  75 

Twenty-five  per  cent  damages  thereon       411  43 
Interest  thereon  at  ten  per  cent,  from 
July  1,  1896,  to  October  7,  1890, 
both  days   inclusive 44  84 

— MaUng  a  total  sum  of $5,299  02 

It  is  therefore  ordered  that  said  defendant, 
Charles  B.  Stanton,  forthwith  pay  to  the  state 
treasurer  the  said  sum  of  $5,289.02,  together 
with  interest  thereon,  at  the  rate  of  10  per 
cent.,  from  the  7th  day  of  October,  1896.  It 
Is  farther  ordered  that  a  peremptory  writ  of 
mandate  issue  as  prayed,  and  In  accordance 
with  this  opinion,  and  that  the  plaintiff  n> 
cover  costs. 

ZANB,  OL  J.,  concnrs. 

BARTCH,  J.  (concurring).  The  defendant 
filed  no  answer  to  the  amended  petition.  He 
admitted  that  as  clerk  of  the  district  court  of 
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theThM  Jnflldal  dtstrlct,  ta  and  for  Salt  Lake 
connty,  he  collected  the  principal  sum  of  mon- 
ey, aa  provided  by  law,  but  failed  to  pay  it  Into 
the  state  treasury,  and,  upon  demand  made 
therefor  by  the  proper  officer,  refused  to  make 
payment  His  own  admission,  therefore,  filxes 
definitely  the  amount  he  withheld,  and  aUU 
withholds,  from  the  state  treasury,  contrary 
to  law,  and  which  It  was  his  plain  duty  to 
pay  over.  This  being  so,  I  concur  in  the  con- 
clusion reached. 


MEMORANDUM  DECISIONS. 


In  re  DAILEY.  (Cr.  74.)  (Supreme  Conrt  of 
California.  July  23,  1896.)  In  bank.  Petition 
by  W.  R.  Dailey,  committed  to  custody  by  the 
superior  court  of  Sau  Francisco  county,  for  a 
discharge  on  habeas  corpus.  Prisoner  discharged. 
Carroll  Cook,  for  petitioner.  John  M.  Dickinson, 
for  respondent. 

McFARLAND,  J.  It  U  stipulated  by  the 
attorneys  for  petitioner  and  respondent  that  pe- 
titioner shall  be  ordered  discbarge<l  from  custody, 
and  pursuant  to  said  stipulation  it  will  be  so  or- 
dered. It  seems  to  have  been  assumed  by  coun- 
sel that  the  discharge  of  the  petitioner  should 
legally  follow  the  decision  of  this  court  in  Dailey 
T.  Superior  Court  (S.  F.  209)  44  Pac.  45S,  but 
such  IS  not  necessarily  the  consequence  of  that 
decision.  In  that  case  it  was  held  that  the  su- 
perior court  could  not  enjoin  or  prohibit  before- 
hand the  future  production  of  a  certain  play  in 
a  theater,  but  it  did  not  follow  from  that  decision 
that  the  court  could  not  afterwards  have  pun- 
ished the  petitioner  for  having  produced  said  play. 
If,  therefore,  the  imprisonment  out  of  which  the 
present  proceeding  in  habeas  corpus  arose  waa 
for  a  contempt  in  actually  producing  said  play, 
and  not  for  merely  violating  the  order  prohibiting 
Its  production,  then  the  former  decision  would 
not  De  in  point.  But  as  counsel  for  both  parties 
seem  to  agree  that  the  imprisonment  was  for 
contempt  in  violating  said  order,  and  stipulate 
for  the  petitioner's  discharge,  we  do  not  feel 
called  npon  to  give  the  matter  any  further  con- 
sideration. The  petitioner  is  discharged.  We 
concur:  GAROUTTE.  J.;  HENSHAW,  J.; 
TEMPLE,  J.;   HARRISON,  J. 


PARNSWORTH  ▼.  HINTON.  (S.  P.  TOl.) 
BROWN  v.  SAME.  (S.  P.  702.)  (Supreme 
Court  of  California.  Oct.  9,  1896.)  In  bank. 
Petitions  by  Famsworth  and  Brown  for  writ  of 
mandamus  to  Uinton.  registrar.  Denied.  A. 
Ruet,  for  petitioners.  Garret  W.  McEnemey,  for 
respondent. 

PER  CURIAM.  Upon  the  authority  of  Mc- 
Donald V.  Hinton  (S.  F.  684;  this  day  decided) 
46  Pac.  870,  the  applications  for  writs  of  man- 
damus in  above  cases  are  denied  and  the  pro- 
ceedings dismissed;  the  cases  being  substantially 
•like,  and  having  all  been  considered  together. 


GROBZINGER,  Appellant,  t.  SUTRO  et  al., 
Respondents.  (S.  P.  590.)>  (Supreme  Court  of 
California.  Sept.  16,  1896.)  In  bank.  Appeal 
from  superior  court,  city  and  connty  of  San 
Francisco;  J.  M.  Seawell,  Judge.  Action  by  one 
Groezinger  against  Adolph  Sutro  and  others  to 
enjoin  the  calling  of  an  election  in  the  city  and 
connty  of  San  Francisco.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Affirmed. 
Rodgeis  &  Paterson,  for  appellant.  Garrett  W. 
McEnemey,  for  respondents. 


PER  CURIAM.  The  qnesttont  presented  on 
this  appeal  have  been  considered  in  the  case  of 
Kahn  v.  Sutro  (Just  decided)  46  Pac.  87,  and  up- 
on the  authority  of  that  case  the  jndgment  ap* 
pealed  from  is  af&rmed. 


LOFTUS  et  al..  Appellants,  v.  FISCHER  et 
al.,  Rpspondenta.  (Sac.  123.)  (Supreme  Conrt 
oT  California.  June  18,  1896.)  Department  2. 
Action  by  Mariam  Y.  Loftus  and  others  against 
Jacob  A.  Fischer  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Motion  by  ap- 
pellants to  tax  the  costs  of  the  clerk's  certificate 
against  respondents,    ,I)ecision  reserved. 

PER  CURIAM.  For  the  reasons  given  in 
Loftus  V.  Fischer  (Sac.  34;  filed  June  17,  1896) 
45  Pac.  328.  this  motion  to  tax  the  costs  of  the 
clerk's  certificate  against  respondents  cannot  be 
determined  independently  of  the  appeal.  It  ia 
therefore  continued  over,  to  be  considered  and  de- 
cided with  the  appeal  in  Loftus  t.  Fischer  (Sac. 
G)  Id.  105& 


X  Rehearina  denied. 


McCULLT,  Appellants  t.  O'CONNOR.  Re- 
spondent  (L.  A.  145.)'  (Supreme  Court  of 
California.  Sept.  16,  1896.)  Department  2.  Ap- 
peal from  superior  court,  San  Diego  county;  W. 
L.  Pierce,  Judge.  Action  by  Jane  Mason  Me- 
Cully,  administratrix  of  the  estate  of  James  I^ 
Mason,  deceased,  against  Andrew  J.  O'Connor, 
receiver  of  the  Consolidated  National  Bank  of 
San  Diego.  From  a  judgment  denying  plain- 
tiff judgment  on  part  of  her  claim,  she  appeals. 
Reversed.  Trippet  &  Neale,  for  appellant. 
James  E.  Wadham  and  Frederic  W.  Stearns,  for 
respondent. 

PER  CURIAM.  Thb  action  waa  brought  Feb- 
rnary  9,  1885,  to  recover  from  the  defendant, 
receiver  of  the  Consolidated  National  Bank  of 
San  Diego,  upon  certificate  of  deposit  No.  17,896, 
dated  April  2,  1892,  for  58,000,  payable  to  the 
order  of  James  L.  Mason,  upon  which  certain 
payments  had  been  made,  leaving  a  balance  of 
56,168.90  as  principal  and  interest;  also,  to  re- 
cover the  sum  of  $1,841.24  due  said  Mason  on 
an  open  account.  The  court  below  gave  judg- 
ment in  favor  of  the  plaintiff,  as  administratrix, 
upon  the  open  account,  to  be  paid  out  of  the  as- 
sets of  the  bank  as  therein  specified,  and  gave 
judgment  against  the  plaintiff  npon  the  amount 
due  «pon  the  certificate  of  deposit,  for  the  rea- 
son that  plaintiff  had  not  said  certificate  of  de- 
posit in  her  possession,  and  is  not  entitled  to  sndt 
possession,  and  is  not  able  to  surrender  the  same 
for  cancellation,  and  for  the  reason  that  plaintiff 
did  not  present  said  certificate  of  deposit  to  the 
defendant  receiver  at  the  time  of  presenting  her 
claim  for  the  sum  due  thereon  agamst  the  asseta 
of  the  bank.  Plaintiff  appeals  from  so  much  of 
the  judgment  as  denied  her  recovery  on  the  cer- 
tificate of  deposit.  The  pleadings  and  findings  of 
the  conrt  show  fully  the  amount  due  upon  tha 
certificate  of  deposit,  which  certificate,  at  the 
date  of  the  filing  of  the  claim  by  plaintiff,  and 
thence  continually  until  after  the  bringing  of  this 
action,  was  in  the  possession  and  custody  of  the 
defendant  herein,  with  whom  It  had  been  filed, 
as  evidence  of  the  snm  due  thereon,  by  George  H. 
Cooper,  a  foreign  administrator  of  the  ^tnte  of 
James  L.  Mason,  upon  whose  estate  the  plaintiff 
herein  is  and  was  the  administratrix  of  the  as- 
sets and  property  in  this  state.  It  follows  that. 
If  plaintiff  was  entitled  to  recover  upon  the  cer- 
tificate, no  bond,  security,  or  indemnity  was  nec- 
essary from  her  to  the  defendant,  who  held  the 
certificate.  The  certificate  is  the  same  involved 
in  the  action  L.  A.  144,  in  which  this  plaintiff, 
as  administratrix,  is  plaintiff,  and  George  H. 
Cooper,  aa  administrator,  is  defendant  and  re- 
spondent, and  this  day  decided  npon  appeal  to 
this  court  46  Pac.  82.  For  the  reasons  given 
in  the  opinion  in  that  case,  the  portion  of  the 
jndgment  appealed  from  here  shonld  be  reversed 
and   the   court   below  directed  to  enter  jadg- 

A  Rehearing  denied 
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ment  in  &Tor  of  appellant  for  the  sum  found  due 
upon  the  certificate  of  deposit,  with  interest,  to 
be  enforced  in  like  manner,  and  payable  upon 
like  terms,  with  the  judgrmeut  rendered  in  favor 
of  appellant  for  the  residue  of  her  demand,  and 
it  is  80  adjudged. 


Ex  parte  PAULSET^L.  (Cr.  227.)  (Supreme 
Court  of  California.  Nov.  24,  189«.)  In  bank. 
Appeal  from  superior  court,  Placer  county;    J. 

E.  Prewitt,  Judge.  Application  by  W.  E.  Paul- 
sell   to   be   admitted   to   bail.      Petition   granted. 

F.  P.  Tnttle  and  W.  B.  Lardner,  for  appellant. 
Jo  Hamilton  and  G.  W.  Hamilton,  for  respond- 
ent. 

PER  CURIAM.  Upon  the  hearing  of  the  re- 
turn to  the  writ  of  habeas  corpus  issued  herein, 
it  is  ordered  that  the  petitioner  be  admitted  to 
tail,  ui>on  the  charge  of  robbery  now  pending 
against  him  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  in  the  sum  of  '$15,000; 
the  undertaking  and  bail  to  be  approved  by  the 
superior  court  of  the  city  and  county  of  San  Fran- 
cisco in  the  department  where  said  cause  is  pend- 
ing;  or  by  the  judge  thereof. 


PEOPLE.  Respondent,  t.  CUMMINGS,  Ap- 
pellant (Cr.  118.)  (Supreme  Court  of  Cali- 
fornia. May  30,  1896.)  In  bank.  Ctesar  Cum- 
mings  was  convicted  of  murder,  and  appeals.  Af- 
firmed. 

PER  CURIAM.  The  questions  involved  in 
this  appeal  are  identical  with  those  involved  in 
the  appeal  of  People  v.  Cummings  (No.  117;  this 
day  decided)  45  Pac.  184,  and  for  the  reasons 
there  given  the  judgment  herein  is  affirmed. 


PEOPLE,  Respondent,  v.  TALLMADGB, 
Apiiellant.  (Cr.  143.)  (Supreme  Court  of  Califor- 
nia. Oct.  3, 189C.)  Department  2.  Appeal  from 
superior  court,  Tulare  county;  Wheaton  A. 
Gray,  .ludge.  Walter  Tallmadge  was  convicted 
of  the  larceny  of  hogs,  and  appeals  from  the 
judgment,  and  from  an  ortler  denying  a  new  trial. 
Affirmed.  Power  &  Alford  and  Forrest  L.  Al- 
ford,  for  appellant.  Atty.  Gen.  Fitzgerald,  for 
the  People. 

PER  CURIAM.  This  case  so  far  as  the  point 
involved  in  the  appeal  is  concerned,  is  similar  to 
the  case  of  People  v.  Tallmadge  (No.  138;  this 
day  decided)  46  Pac.  282.  In  the  present  case 
the  appellant  was  charged  with  the  larceny  of 
certain  hogs  belonging  to  one  Allen,  and,  as  in 
case  No.  138,  one  Lynde  was  the  principal  wit- 
ness against  the  appellant,  and  an  accomplice. 
The  point  for  reversal  is  that  the  court  below 
should  have  granted  a  new  trial  upon  the  ground 
of  newly-discovered  evidence,  upon  the  affidavit 
of  said  Lynde  that  he  had  committed  perjury  at 
the  trial;  and,  in  this  regard,  the  case  is  sub- 
stantially the  same  as  that  in  said  case  No.  138. 
Therefore,  upon  the  authority  of  said  case  No. 
138,  the  judgment  and  order  denying  a  new  trial 
are  affirmed. 


SWAIN,  Respondent,  v.  G.\VIN  et  al..  Ap- 
pellants (two  cases.  S.  F.  G."),  06.)  (Supreme 
Court  of  California.  July  16.  1896.)  Depart- 
ment 2.  Action  by  Charles  .1.  Gavin,  administra- 
tor of  Ellen  (Javin,  and  others,  against  Frank 
Swain,  executor  of  Mary  J.  Holmes.  Judgment 
for  defendant,  and  plaintiffs  appeal.     Affirmed. 

PER  CURIAM.  The  single  (^uestion  present- 
ed by  appellants  for  decision  m  each  of  the 
above  muses  is  the  same  as  that  which  was  this 
day  decided  in  the  case  of  Gavin  v.  Swain  (S.  F. 
.64)  45  Pac.  677,  and  it  is  so  stipulated  by  counsel 
for  the  respective  parties.  Therefore,  for  the  rea- 
sons stated  in  the  opinion  of  the  commissioners 
in  the  last-mentioned  case  (S.  F.  U4j,  the  judg- 


ment in  each  of  the  above-entitled  causes,  num- 
bered, respectively,  S.  F.  65  and  S.  F.  66.  la  af- 
firmed. 


WOOLRIDGE,  Respondent,  v.  BOARD- 
MAN  et  al..  Appellants.  (Sac.  201.)  (Supreme 
Court  of  California.  Nov.  24,  1896.)  Commis- 
sioners'  decision.  Department  2.  Appeal  from 
superior  court,  Placer  county;  J.  E.  Prewett, 
Judge.  Action  by  E.  Woolridge,  assignee  of  A. 
F.  Boardman  &  Co.,  against  A.  F.  Boardman, 
Mary  Boardman,  and  others  to  set  aside  a 
transfer  of  stock  as  in  fraud  of  creditors.  From  a 
judgment  for  plaintiff,  and  an  order  denying  new 
trial,  defendants  appeal.  Affirmed.  F.  P.  Tnt- 
tle and  W.  B.  Lardner,  for  appellants.  Jo  Ham- 
ilton and  G.  W.  Hamilton,  for  respondent. 

BRITT,  C.  In  this  case  the  court  below  set 
aside,  because  of  fraud  as  to  creditors  of  A.  F. 
Boardman,  a  voluntary  conveyance  by  him  made 
on  September  3,  1894,  to  his  wife,  Mary  Board- 
man,  of  certain  stock  in  the  Auburn  Orange  Com- 
pany, a  corporation.  The  legal  questions  are  sub- 
stantially the  same  as  those  in  Sac.  202  (45 
Pac.  868),  and  on  the  grounds  stated  in  the 
opinion  tlieie  we  recommend  that  the  order  deny- 
ing the  motion  of  defendants  Boardman  and  wife 
for  a  new  trial  be  affirmed.  We  concur: 
HAYXES,  C;    SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in  the 
foregoing  opinion  the  order  denying  the  motion 
of  defendants  Boardman  and  wife  for  a  new  trial 
is  affirmed. 


FARMERS'  HIGH  LINE  CANAL  &  RES- 
ERVOIR CO.,  Appellant,  v.  STEPPE,  Appel- 
lee. (Supreme  Court  of  Colorado.  June  1.  lS9f..l 
Appeal  from  Jefferson  county  court.  Procw-I- 
ings  in  eminent  domain  by  the  Farmers'  Hich 
Line  Canal  &  Reservoir  Company  against  Wil- 
liam L.  Steppe.  From  a  judgment  in  favor  of 
defendant,  j)etitioner  appeals.  Reversed.  Os- 
borne &  Taylor,  for  appellant.  William  L. 
Steppe,  in  pro.  per. 

PER  CURIAM.  This  c.ise  was  argued  in  con- 
nection with  cause  No.  3,3t)4  (Reservoir  Co.  v. 
Moon,  45  Pac.  437).  The  same  briefs  were  fil<-i 
in  the  two  cases,  and,  as  counsel  concede,  they  in- 
volve the  same  questions  of  law,  arising  out  »f 
substantially  the  same  state  of  facts.  Hemv, 
the  decision  in  that  case  is  decisive  of  this.  Th«' 
judgment,  therefore,  is  revcrs'Hi,  and  the  caa~f 
remanded  for  further  proceedings  in  coufonuity 
with  this  opinion.     Reversed. 


MULNIX,  State  Treasurer,  Plaintiff  in  Ermr. 
V.  MUTUAL  BENEFIT  LIFE  INS.  CO..  P,- 
fendant  in  Error.  (Supreme  Court  of  Colonnin. 
June  29,  1890.)  Error  to  district  court,  Araiwhi"' 
county.  Petition  by  the  Mutual  Ijife  Insurann- 
Company  for  a  writ  of  mandamus  to  comi»-l 
Harry  B.  Muluix,  state  treasurer  of  the  state  of 
Colorado,  to  pay  a  certain  state  warrant  drawn 
by  the  state  auditor  upon  him,  in  favor  of  Gra- 
ham &  Webber,  on  account  of  furniture  supplii"! 
by  them  to  the  secretary  of  state,  and  by  thorn 
transferred  to  petitioner.  .There  was  a  judgment 
in  favor  of  petitioner,  and  the  state  treasup'r 
brings  error.  Reversed.  Byron  L.  Carr.  Atir. 
Gen.,  and  Calvin  E.  Reed.  .\sst.  Atty.  Gon..  f".- 
plaintiff  in  error.  F.  A.  Williams,  A.  M.  Sl"v>n- 
son,  and  A.  S.  Blake,  for  defendant  in  error. 

PER  CURIAM.  The  warrant  involved  in  this 
proceeding,  the  payment  of  which  the  defeni- 
ant  in  error,  as  petitioner  below,  seeks  to  enfun-ir 
by  a  writ  of  mandamus,  was  drawn  by  the  sta!i> 
auditor  upon  the  state  treasurer,  in  favor  of  Gra- 
ham &  Webber,  on  account  of  furniture  s'li- 
pliwl  by  them  to  the  secretary  of  stntc  for  th* 
legislative  department  of  the  govemiiient.  r->- 
fore  it  was  presented  for  payment  to  the  tna»- 
urer  by  the  petitioner,  to  whom  it  had  theretofore 
been  indorsed,  the  general  assembly  had  made  aa 
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•ivropriatlon  to  pay  it;  and  the  money  therefor 
was  then,  and  now  ia,  in  the  state  treasury. 
To  the  petition  a  number  of  defenses  were  plead- 
■ed,  tending  to  render  void  the  warrant,  but,  in 
the  disposition  we  are  compelled  to  make  of  the 
case,  it  becomes  entirely  unnecessary  to  consid- 
er them.  With  thia  cause  were  argued  in  this 
court  two  others,  already  decided  at  this  term, 
between  the  same  imrties  (46  Pac.  123,  127),  all 
of  whic.  were  said  to  involve  the  same,  or  simi- 
lar, (jueations  of  law;  but,  as  appears  in  the 
decisions  referre<l  to,  and  as  this  opinion  shows, 
owing  to  the  differences  in  the  records  brought 
up  to  this  court  for  review,  one  of  the  casfrs  (re- 
lating to  the  Collier  &  Cleaveland  warrant)  pre- 
sents the  single  question  of  the  effect  of  the 
production  in  evidence  of  a  state  warrant,  valid 
and  regular  on  its  face,  with  nothing  in  the  rec- 
ord to  impair  its  validity,  while  the  otiier  two 
cases  (the  one  at  bar  and  the  one  concerning 
the  so-called  Lawrence  &  Co.  warrant)  fairly  and 
fully  present  the  question  as  to  the  validity  of  a 
contract  for  furnishing  supplies  to  the  state,  made 
by  the  secretary  of  state  in  disregard  of  the  pro- 
visions of  the  constitution  and  the  statute.  In 
the  Lawrence  &  Co.  Case,  the  answer  contain- 
ed an  allegation  of  certain  facts,  admitted  to  be 
true  by  the  replication,  which  we  held  rendered 
the  contract  void.  In  the  case  at  bar  the  pe- 
titioner, in  its  petition,  avers  that  the  goods  for 
which  thiawarrant  was  issued  were  purchased  by 
the  secretary  of  state  of  Graham  &  Webber,  in 
the  open  market,  and  not  under  a  contract  let  to 
them  as  the  lowest  bidders,  in  response  to  an  ad- 
vertisement for  bids.  The  excuse  given  was  that 
ftD  advertisement  had  been  made,  and  no  bids  re- 
ceived, and.  as  the  session  of  the  general  as- 
•embly  was  near  at  hand,  it  was  necessary  that 
its  apartments  be  supplied  with  furniture.  Prom 
the  foregoing  statements,  it  will  be  seen  that  the 
doctrine  laid  down  in  the  Case  of  the  Collier  & 
Cleaveland  Warrant  (40  Pac.  127).  is  Inapplica- 
ble, for  in  that  case  there  was  nothing  in  the  rec- 
ord before  this  court  to  cast  a  cloud  upon  the 
warrant.  H'ere.  however,  from  the  iietition  it- 
iself,  it  appears  that  the  contract  of  purchase,  in 
pursuance  of  which  the  warrant  was  issued,  was 
made  in  violation  of  the  express  provisions  of  the 
law.  This  brings  the  case  squarely  within  the 
mrinciple  of  our  decision  upon  the  Lawrence  & 
Co.  warrant.  Id.  123.  When  the  respondent  in- 
terposed his  motion  in  the  case  at  bar  to  dismiss 
the  proceedings,  the  same  ruling  thereupon  should 
have  been  made  as  though  the  hearing  were  upon 
a,  demurrer  to  the  petition  nn  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  ac- 
tion. Had  such  a  demurrer  been  filed,  it  should 
have  been  sustained,  for  the  illegality  of  the  con- 
tract in  question  appears  from  the  allegations 
of  the  petition  itself.  In  the  Ijawrence  &  Co. 
case  the  illegality  appeared  by  the  admissions  of 
the  petitioner  made  in  its  replication  to  the  re- 
spondent's answer.  But  it  is  immaterial  how 
such  a  fact  is  made  to  appear.  If  it  is  In  the  rec- 
ord, either  by  way  of  evidence,  or  as  an  admission 
in  the  pleadings,  or  at  the  trial,  it  operates  to 
vitiate  the  contract.  The  reasons  for  our  conclu- 
sion as  to  the  character  of  this  contract  are 
found  in  the  opinion  already  referred  to  (46  I'ac. 
12.S),  and,  following  the  decision  in  that  case, 
the  judgment  here  is  reversed,  and  the  cause  re- 
mandeil,  with  directions  to  dismiss  the  proceed- 
ing.    Reversed. 


CITT  OF  DENVER,  Appellant,  t.  HAMIL- 
TON, Appellee.  (Court  of  Appeals  of  Colorado. 
Oct.  12,  ISOd.)  Appeal  from  district  court,  Arap- 
ahoe coimty.  Action  by  George  Hamilton 
against  the  city  of  Denver  for  personal  injuries. 
From  a  jndgnient  in  favor  of  plnintiff,  defendant 
appeals.  Affirmed.  P.  A.  Williams  and  G.  Q. 
Richmond,  for  appellant.  W.  W.  Pardee  and 
Doud  &  Fowler,  for  appellee. 

PE>R  GTTRIAAI.  The  facto  in  this  case  are 
the  same  as  in  City  of  Denver  v.  .Tohnson,  46 
1'a^  62L    Both  parties  were  in  the  same  wagon. 


and  received  injuries  in  precisely  the  same  way. 
I'he  cases  were  tried  together,  but,  of  necessity, 
separate  judgments  were  entered.  In  this  case 
the  judgment  was  $250,  from  which  a  separate 
ajipeal  was  taketL  The  decision  in  this  case 
must  be  the  same  aa  in  the  former.  Judgment 
affirmed. 


FARMERS'  HIGH  LINE  CANAL  &  RES- 
ERVOIR CO.,  Plaintiff  in  Error,  v.  PEOPLE 
ex  rel.  McPHEE  et  al..  Defendants  in  Error. 
(Court  of  Appeals  of  Colorado.  June  8,  lSt)6.) 
Error  to  district  court,  Jefferson  county.  Peti- 
tion on  relation  of  Charles  D.  McPhee  and  anoth- 
er against  the  Fanners'  High  Line  Canal  &  Res- 
ervoir Company  for  writ  of  mandamus.  From  a 
judgment  for  plaintiffs,  defendant  brings  error. 
Reversed.  Osliome  &  Taylor,  for  plaintiff  in  er- 
ror.   R.  H.  Gilmore,  for  defendanto  in  error. 

BISSEIjL,  J.  This  case  pertains  to  another 
part  of  the  same  section  of  land  involved  in  th<> 
preceding  suit  of  Reservoir  Co.  v.  Standart,  4>) 
Pac.  543,  and  is  an  attemjit  to  enforce,  on  behalf 
of  McPhee  and  McGinnity,  a  water  right  ac 
quired,  if  at  all,  under  and  by  virtue  of  the  Bom- 
berger  contract,  which  is  set  out  at  length  and 
referred  to  in  that  opinion.     This  case  and  the 

{ireceding  one  were  tried  together,  and  by  stipu- 
ation,  and  under  the  order  of  the  court,  the  evi- 
dence taken  was  applied  to  both.  On  the  con- 
clusion of  the  testimony,  the  court  entered  a  like 
judgment  In  this  case,  and  decreed  the  petition- 
er entitled  to  the  amount  of  water  which  he 
claimed  under  that  contract.  For  the  reasons  ex- 
pressed in  the  foregoing  opinion,  we  conclude  that 
the  petitioner  was  not  entitled  to  his  writ,  or  to 
the  judgment  which  he  obtained,  which  most 
therefore  be  reversed.     Reversed. 


CITY  OF  KANSAS  CITT  v.  JBRSCHB. 
(Supreme  <3ourt  of  Kansas.  Nov.  7,  1896.) 
Appeal  from  district  court,  Wyandotte  coontr; 
H.  L.  Alden,  Judge.  Frank  Jersche  was  tried 
for  the  violation  of  city  ordinances.  From  an 
order  quashing  the  complaint,  the  city  appeals. 
Reversed.  K.  P.  Snyder  and  T.  A.  Pollock,  for 
appellant.     Moore  &  Berger,  for  appellee. 

PER  CURIAM.  The  complaint,  which  was 
quashed  by  the  district  court  on  motion  of  the 
defendant,  appears  to  us  sufUcient,  and  no  sonnd 
objection  to  the  validity  of  the  ordinance  la  ap- 
parent. We  have  no  brief  on  behalf  of  the  de- 
fendant, and  the  record  fails  to  show  the  gronnds 
of  the  district  court's  decision.  Those  suggest- 
ed in  the  brief  of  counsel  for  the  city  are  insuffi- 
cient. The  judgment  of  the  court  below  ia  re- 
versed, with  directions  to  OTerrule  the  motton  ta 
quash  the  complaint. 


SHEARS  et  al.  v.  PRICE  et  al.  (Supreme 
Court  of  Kansas.  July  11,  1896.)  Error  from 
district  court,  Reno  county;  L.  Houk,  Judge. 
Action  between  George  Shears  &  Son  and  George 
H.  Price  and  others.  From  a  judgment  for  the 
latter,  the  former  bring  error.  Affirmed.  C. 
M.  Williams  and  R.  A.  Campbell,  for  plaintiffs  in 
error.     F.  F.  Prigg,  for  defendants  in  error. 

PER  CURIAM.  The  contention  of  the  plain- 
tiffs in  error  that  their  contract,  though  in  form 
one  with  the  defendant  Rice,  was  in  fact  with 
the  board  of  education,  is  not  sustained  by  the 
record.  They  were  ordinary  subcontractors. 
The  demurrur  interposed  by  the  board  of  educa- 
tion was  properly  sustained  by  the  court,  and  its 
judgment  is  affirmed. 


DODGE,  Plaintiff  in  Error,  t.  GIRARD 
FIRE  &  MARINE  INS.  Co^»  Defendant  in 
Error.  (Court  of  Appeals  of  Kinsas.  Southern 
Department,  C.  D.  Sept.  5,  18y(i.)  Error  from 
district  court,  Sedgwick  county;  U.  Reed,  Judge. 
Action  by  John  L.  Dodge  against  the  Girard 
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Fire  &  Marine  Insorance  Company  on  a  policy 
of  fire  insurance.  From  a  judgment  for  defend- 
ant, plaintiff  briniirs  error.  Reyersed.  Bentley 
&  Hatlield  and  Uolmes  &  Haymaker,  for  plain- 
tiff in  error.  Bentley  &  Ferguson,  for  defendant 
in  error. 

DENNISON,  J.  The  facts  in  this  case  are 
Tery  similar  to  tlie  facts  in  the  case  of  Dodge 
T.  Insurance  Co.  (just  decided)  46  Pac.  25,  and 
the  opinion  will  be  the  same.  The  judgment  of 
the  district  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  render  judRment 
upon  the  pleadings  and  agreed  statement  of  facts 
against  the  defendant  in  error,  and  in  favor  of 
the  plaintiff  in  error.    All  the  judges  concurring. 


HASKBTT,  Plaintiff  In  Error,  t.  OSBORNE, 
Defendant  in  tjrror.  (Court  of  Appeals  of  Kan- 
sas, Northern  Department,  C.  D.  June  4,  1896.) 
Error  from  district  court,  Marshall  county;  R. 
B.  Spilman,  Judge.  Replevin  by  O.  T.  Has- 
kett  against  G.  D.  Osborne.  From  a  judgment 
for  defendant,  plaintiff  brings  error.  Afiirmed. 
E.  A.  BeriT  and  Mann  &  Redmond,  for  plaintiff 
in  error.     W.  J.  Gregg,  for  defendant  in  error. 

GARVER,  J.  The  facts  in  this  case  are  the 
same  as  those  considered  in  Uaskett  v.  Auhl,  45 
Pac.  608,  and  upon  the  authority  of  the  decision 
made -in  that  case  the  judgment  herein  will  be  af- 
firmed.   All  the  judges  concurring. 


LANDER,  Plaintiff  in  Error,  v.  POLLARD, 
Sheriff,  Defendant  in  Error.  (Court  of  Appeals 
of  Kansas,  Southern  Department,  C.  D.  Dec.  3, 
1896.)  Error  from  district  court,  Harvey  county; 
F.  L.  Martin,  Judge.  Action  by  Phillip  Lander, 
as  assignee  of  the  KanaaH  Savings  Bank  pf  New- 
ton, against  E.  E.  Poiliird,  Sheriff  of  Harvey 
county.  .Tudgment  for  defendant,  and  plaintiff 
brings  error.  Dismissctl.  Peters  &  Nicholson, 
for  i>iaintiff  in  error.  A.  L.  Greene,  for  defend- 
ant in  error. 

JOHNSON,  P.  J.  This  case  involves  sub- 
stantially the  same  state  of  facts  as  are  contained 
in  Lander  v.  Pollard  (jnat  decided  by  this  court) 
46  Pac.  076,  and  on  the  authority  of  that  case 
this  case  is  dismissed.    All  the  judges  concurring. 


STATE,  Plaintiff,  v.  SCHWARTZ,  Defend- 
ant. (Court  of  Appeals  of  Kansas,  Northern  De- 
partment, C.  D.  .Inly  0,  LSlWi.)  Appeal  from 
district  court.  Saline  county;  R.  F.  Thompson, 
Judge.  E.  A.  Schwartz  was  convicted  of  violat- 
ing the  prohibitory  liquor  law,  and  api>eals.  Re- 
versed in  part,  and  in  part  affirmed.  Mohler  & 
Hiller,  for  appellant.  W.  H.  Bishop  and  P.  B. 
Dawes,  for  the  State. 

GARVER,  J.  The  questions  raised  in  this 
case  are  substantially  the  same  as  those  consid- 
ered in  the  case  of  State  v.  Nield,  45  Pac.  6^3. 
As  in  that  case,  the  defendant  in  this  case  was 
convicted,  under  an  information  containing  fonr 
counts,  for  illegal  sales  of  intoxicating  liquor,  and 
a  fifth  count,  charging  the  keeping  of  a  place 
where  such  liquors  were  sold  and  kept  for  sale 
in  violation  of  law.  Upon  the  authority  of  the 
case  of  State  v.  Nield,  the  judgment  in  this  case 
is  reversed  as  to  the  first,  second,  third,  and  fourth 
counts  of  the  informntion,  and  is  affirmed  as  to 
the  fifth  count,  and  the  case  reraandwl  to  the  dis- 
trict court  of  Saline  comity  for  further  proceed- 
ings in  accordance  with  the  views  expressed  in 
that  opinion.     All  the  judges  concurring. 


BECK,  Respondent,  v.  NORTHERN  PAC. 
R.  CO.,  Appellant.  (Supreme  Court  of  Mon- 
tana. May  25,  1806.)  Appeal  from  district 
court,  Gallatin  county;  Frank  K.  Armstrong, 
Judge.  Action  by  William  Beck  against  the 
Northern  Pacific  Railroad  Company.  IMaintiff 
had  judgment,  and  defendant  appeals.     Afiirmed. 


Fred   M.  Dudley  and  Toole  &  Wallace,  tot  ap- 
pellant.    Hart  man,    Stewart    &    Hartman,    for 

respondent. 

PER  CURIAM.  The  record  in  this  case  pre- 
sents exactly  the  same  facts,  issues,  and  qne*- 
tions  involved  in  Colbnrn  v.  Railroad  Co.,  13 
Mont.  476,  34  Pac.  1017,  and  Moore  v.  Raihtwd 
Co.  (just  decided)  45  Pac.  215.  Upon  the  au- 
thor!^ of  these  cases,  the  judgment  appealed 
from  in  this  case  is  affirmed. 


SALES,  Respondent  v.  NORTHERN  PAC. 
R.  CO.,  Appellant.  (Supreme  Court  of  Mon- 
tana. May  25,  1896.)  Action  by  Charles  Sales 
against  the  Northern  Pacific  Railroad  Company. 
Plaintiff  had  judgment,  and  defendant  appeals. 
Affirmed. 

PER  CURIAM.  The  record  in  this  case  fH»- 
senta  exactly  the  same  facts,  issues,  and  questions 
involved  in  Colbum  v.  Railroad  Co.,  13  Mont. 
476,  34  Pac.  1017,  and  Moore  v.  Railroad  Co. 
(just  decided)  45  Pac.  215.  Upon  the  authority 
of  these  cases,  the  judgment  appealed  from  in  thn 
case  is  afiirmed. 


STATE  ei  rel.  LAUGHLIN,  Petitioner,  t. 
BAILEY,  County  Clerk,  Respondent.  (Supreme 
Court  of  Montana.  Oct.  22,  1896.)  Petition 
by  H.  M.  Laugblin  for  an  injunction  to  re- 
strain D.  J.  Bailey,  county  clerk  of  Missoula  coun- 
ty, from  printing  on  the  official  ballot  for  that 
county  the  nominees  of  the  Citizens'  Silver  party. 
Tenyiorary  writ  of  injunction  made  permanent. 
T.  J.  Walsh,  for  petitioner.  M.  S.  Gunn,  for 
respondent. 

PER  CURIAM.  The  petition  shows  that  the 
petitioner  is  the  regular  nominee  of  the  Demo- 
cratic party  of  Missoula  county  for  the  oftice  of 
sheriff,  to  be  voted  for  at  the  general  election  to 
be  held  on  the  3d  day  of  November  of  this  year. 
The  petitioner  brings  this  suit  for  .himself  and 
the  other  nominees  of  the  Democratic  iiarty  for 
the  several  county  offices  to  be  filled  in  said  coun- 
ty at  said  election.  The  parties  in  interest  are 
all  electors  in  said  county.  The  [ictilion  alleges 
that  on  the  23d  day  of  last  Septpmber  a  regular 
county  convention  of  the  Republican  party  was 
held  in  Missoula  county  for  the  purpose  of  nom- 
inating a  county  ticket  of  said  party,  to  l)0  voted 
for  at  the  general  election  in  November  next: 
that  said  convention  was  properly  and  legally  call- 
ed, and  was  in  all  respects  regular;  that  said 
convention  nominated  candidates  for  the  various 
county  offices;  and  that  a  certificate  of  the  nomi- 
nation of  such  candidates  of  said  party  was  duly 
filed  with  the  county  clerk  of  said  county  by  the 
proper  officers  of  said  convention.  It  is  alleged 
that  said  convention,  after  completing  its  busi- 
ness, adjounuHl  sine  die.  After  the  adjourn- 
ment of  said  convention,  it  is  alleged,  n  portion  of 
the  delegates  to  such  convention,  including  the 
presiding  officer  and  secretary  thereof,  assem- 
bled as  a  convention  of  the  Silver  RepubUcan 
party,  and  said  delegates  assemble<l  as  the  con- 
vention of  tlie  Silver  Republican  party  proceeded 
to  nominate  the  same  candidates  that  had  t>een 
nominated  for  county  oflices  by  the  Republican 
convention,  which  had  just  adjourned  sine  die  as 
aforesaid,  and  thereafter  the  ofiir'ers  of  said  pre- 
tended convention  of  the  Silver  Republican  party 
filed  with  the  county  clerk  a  certificate  of  the 
nomination  of  the  candidates  of  said  Silver  Re- 
publican convention.  The  nominees  of  the  Re- 
publican convention  and  of  the  Silver  Republican 
convention  are  identically  the  same  persons. 
This  proceeding  is  instituted  to  enjoin  the  coimty 
clerk  of  Missoula  county  from  placing  the  ticket 
nominated  by  said  Silver  Republican  convention 
on  tlie  ballot,  under  the  head  of  the  "Silver  Re- 
publican Party."  It  is  alleged  in  the  petitiou 
that  the  Silver  Republican  party  is  a-  regularly 
organized  political  party  in  the  state,  and  has  been 
since  the  lOtli  day  of  last  September,  that  no 
call  for  the  holding  of  said  alleged  convention  of 
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the  Silver  Bepublican  party  was  ever  issued  or 
published  by  any  one,  and  tnat  no  delegates  were 
ever  elected  by  any  constituency  to  such  conven- 
tion. These  facts  are  admitted.  The  only  ques- 
tion for  determination  by  us  is  as  to  whether  this 
assemblage  was  a  convention,  as  defined  by  our 
statutes,  with  authority  to  nominate  a  ticltet. 
The  facta  in  this  case  are  substantially  the  same 
as  involved  in  State  v.  Johnson  (just  decided  by 
this  court)  46  Pac.  533.  In  that  case  this  court 
held  that  the  action  of  an  assemblage  if  persons, 
met  tocether  under  facts  and  drcumsmnces  like 
those  disclosed  in  this  case,  in  assuming  or  at- 
tempting to  nominate  a  ticket  of  the  party  in  ex- 
istence, was  void  and  of  no  force  or  effect  what- 
ever. Upon  the  authority  of  that  case,  the  writ 
of  injunction  issued  in  this  case  is  made  perma- 
nent. 


STATE  ex  rel.  MATTS,  Relator,  t.  FISHER. 
County  Clerk,  Respondent.  (Supreme  Court  or 
Montana.  Oct.  22.  1890.)  Petition  by  B.  D. 
Mntts  to  enjoin  John  B.  Fisher,  county  clerk  of 
Deer  Lodge  county,  from  placing  the  name  of 
Theodore  Brantley  on  the  official  ballot,  as  a  can- 
didate for  district  judge,  under  the  head  of  the 
"Silver  Republicans."  Writ  of  injunction  made 
permanent. 

PE>R  CURIAM.  The  questions,  of  both  law 
and  fact,  involved  in  this  case  are  identical  with 
those  determined  by  this  court  in  State  v.  Reek, 
46  Pac.  438;  and,  upon  the  authority  of  that 
case,  it  is  ordered  that  the  writ  of  injunction  is- 
sued in  this  case  be  made  permanent. 


STATE  ex  rel.  STEVENS  v.  REEK.  (Su- 
preme Court  of  Montana.  Oct.  22,  1896.)  Ap- 
plication, on  relation  of  C.  B.  Stevens,  for  an  in- 
junction against  G.  J.  Reek,  county  clerk  and 
recorder  of  Granite  county,  to  restrain  him  from 
plnring  certain  names  on  the  official  ballot.  Dis- 
nii-ssod.  McConnell  &  McConnell,  for  relator. 
J.  W.  Kinsley,  for  respondent. 

PER  CURIAM.  For  the  reasons  set  forth  in 
State  ex  rel.  Sligh  v.  Reek  (just  decided)  46  Pnc. 
442,  we  shall  decline  to  consider  this  case,  and 
we  shall  dismiss  the  application.  This  case  is 
even  in  a  worse  condition,  as  to  laches  and  negli- 
gence, than  the  Slish  Case.  The  application  was 
made  only  last  night,  and  made  then  after  office 
hours.  It  involves  some  of  the  questions,  if  not 
■  all  of  them,  which  are  contained  in  the  Sligh  Case. 
We  also  here  reserve  any  opinion  as  to  the  merits, 
and  dismiss  it  for  the  reasons  stated. 


VOGEL,  Respondent,  v.  NORTHERN  PAC. 
R.  CO..  Appellant.  (Supreme  Court  of  Mon- 
tana. May  25,  1886.)  Appeal  from  district 
court.  Gallatin  county;  Frank  K.  Armstrong, 
Judge.  Action  by  Rudolph  Vogel  against  the 
Northern  Pacific  Rnilro.Td  Company.  Plaintiff 
had  judgment,  and  defendant  appeals.  Affirmed. 
Fred  M.  Dudley  and  Toole  &  Wallace,  for  ap- 
pellant. Hartman,  Stewart  &  Hartman,  for  re- 
spondent. 

PER  CURIAM.  The  record  in  this  case  pre- 
sents exactly  the  same  facts,  issues,  and  questions 
Involved  in  Colbnrn  v.  Railroad  Co.,  13  Mont. 
47(i,  34  Pac.  1017,  and  Moore  v.  Railroad  Co. 
(ju.st  decided)  45  Pac.  215.  Upon  the  authority 
of  these  cases,  the  judgment  appealed  from  in 
this  case  is  affirmed. 


SAINT,  Plaintiff  in  Error,  v.  FOLSOM,  De- 
fendant in  Error.  (Supreme  Court  of  New  Mexi- 
co. Sept.  1, 1890.)  Error  to  district  court,  Ber- 
nalillo county;  before  Justice  N.  C.  Collier.  Ac- 
tion between  J.  E.  Saint,  receiver,  and  S.  M.  Fol- 
som.  From  a  judgment  for  Folsom.  the  receiver 
brings  error.     Affirmed.     W.  B.   Childers,   for 


plaintiff  in  error.     F.  W.  Clancy,  for  defendant 
in  error. 

SMITH,  C.  J.  The  facts  in  this  case,  and 
the  questions  of  law  arising  thereon,  are  essen- 
tially the  same  as  in  the  case  of  Schofield  v.  Fol- 
som, reported  in  38  Pac.  251,  and  is  controlled  by 
it.  We,  being  satisfied  with  the  conclusion  ar- 
rived at  in  that  case,  affirm  this.  There  being  no 
error,  this  case  is  affirmed,  and  it  will  accordingly 
be  so  ordered.  LAUGHLIN,  HAMILTON,  and 
BANTZ,  JJ.,  concur. 


STEIL  T.  TERRITORY.  (Supreme  Court  of 
Oklahoma.  Sept.  4,  1896.)  Appeal  from  dis- 
trict court,  Kingfisher  county;  before  Justice 
John  L.  McAtee.  Henry  Stefl  was  convicted  of 
murder,  and  brings  error.  Dismissed.  J.  C 
Roberts  and  Hobbs  &  Kane,  for  plaintiff  in  er- 
ror. J.  B.  Moffit  and  0.  A.  Galbraith,  for  de- 
fendant in  error. 

DALE,  G.  J.  The  appellant  was  at  the  Feb- 
ruary, 1S94,  term  of  the  district  court  of  King- 
fisher county,  Okl.,  charged  with  the  crime  of 
murder,  and  at  the  October  term  following  was 
tried,  and  convicted  of  manslaughter  in  the  first 
degree,  and  by  the  court  sentenced  to  serve  a 
term  in  the  penitentiary  for  a  period  of  20  years. 
To  reverse  the  case,  the  defendant  below  ap- 
peals, and  the  entire  record  of  the  proceedings  in 
the  court  below  was  filed  in  the  supreme  court  of 
this  territory  December  24,  1895.  No  briefs  hav- 
ing been  filed  by  counsel  for  appellant,  on  June 
1,  1806,  a  motion  to  dismiss  for  failure  to  file 
briefs  was  presented  by  C.  A.  Galbraith.  attorney 
general,  and  at  the  June  sitting  of  this  court  it 
was  decided  to  assign  the  case  for  examin.itiou, 
and  if,  after  such  examinatJou,  it  was  found  thait 
no  prejudicial  error  appeared  on  the  face  of  the 
record,  the  motion  should  be  allowed.  Upon  ex- 
amination of  the  record,  it  is  found  that  a  mo- 
tion to  quash  the  indictment  was  filed,  overruled, 
and  exception  allowed ;  that  a  demurrer  wus  filed 
to  the  indictment,  which  was  also  overruled,  and 
exception  allowed.  The  indictment  fails  to 
charge  the  crime  of  murder,  under  our  statutes, 
but  does  contain  averments  sufficient  to  place  tlie 
defendant  upon  his  trial  for  the  crime  of  man- 
slaughter in  the  first  degree,  and  consequently 
sustains  the  verdict  of  the  jury.  The  evidence 
clearly  justified  a  conviction  of  the  crime  of  man- 
slaughter in  the  first  degree,  and.  after  a  careful 
examinationr  of  the  entire  proceedings  had  in  the 
trial  court,  we  fail  to  find  wherein  the  court  below 
committed  prejudicial  error  in  any  of  his  rul- 
ings, or  upon  any  matter  coming  before  the  court 
in  the  trial  of  the  case.  We  therefore  sustain 
the  motion  to  dismiss,  and  affirm,  the  judgment 
of  the  court  below.  McATEE,  J.,  having  pre- 
sided at  the  trial  of  the  cause  below,  not  sitting; 
the  other  justices  concurring. 


WAGONER  et  al..  Plaintiffs  in  Error,  v.  EV- 
ANS et  al.,  Defendants  In  Error.  (Supreme 
Court  of  Oklahoma.  Sept  4,  1896.)  Error  from 
district  court,  Canadian  county:  before  .Tustice 
John  H.  Burford.  Action  by  D.  Wagoner  and 
others  against  Neil  W.  Evans  and  others.  From 
a  judgment  for  the  latter,  the  former  bring  error. 
Affirmp<l.  Horace  Speed  and  W.  W.  Flood,  for 
plaintiffs  in  error.  C.  A.  Galbraith.  Atty.  Gen., 
Thos.  R.  Reid,  Co.  Atty.,  and  W.  W.  Bush,  for 
defendants  in  error. 

PER  CURIAM.  This  case  is,  in  the  view  we 
take  of  it,  identical  with  the  case  of  Gay  v. 
Thomas  (decided  at  this  term  of  court)  46  Pac. 
578,  and  the  judgment  of  the  trial  court  in  this 
case  is  the  same  as  that  of  the  trial  court  in  the 
case  we  have  just  decided;  and.  without  elabora- 
tion ujion  the  questions  presented,  the  judgment 
of  the  court  below  is  affirmed. 


Ex  imrte  GUILDS.    (Supreme  (jourt  of  Ore- 
gon.   Dec.  7,  1895.)    John  L.  Childs  on  Novem- 
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ber  28, 1895,  filed  with  the  county  clerk  of  Jose- 
phine coanty  his  resignation  as  attorney  of  the 
state  of  Oregon,  under  Hill's  Ann.  Laws,  (  1016. 
Resigned. 


CORBETT  ▼.  COMMERCIAL  NAT. 
BANK.  (Supreme  Court  of  Oregon.  Not.  18, 
1895.)  Replevin  by  Thomas  F.  Corbptt  against 
the  Commercial  Nntional  Hank.  JudRment  for 
defendant,  and  plaintiff  appeals.  Motion  to  dis- 
miss. Granted.  George  H.  Durham  and  Har- 
rison Gray  Piatt,  for  the  motion.  William  L. 
Nutting,  opposed. 

PER  CURIAM.  The  motion  is  well  taken. 
The  appeal  cannot  be  sustained.     Dismissed. 


DENNY  T.  THOMPSON.  (Supreme  Court 
of  Orej^on.  Oct.  29,  1805.)  Appeal  from  cir- 
cuit court,  Multnomah  county;  E.  D.  Shiittuck, 
.Tudge.  Action  by  O.  N.  Denny,  receiver  of  the 
Portiand  Savings  Bank,  against  David  R. 
Thompson.  Judgment  for  plaintilf.  Defendaiit 
appeals.  Dismissed.  Dolph,  Nixon  &  Dolph, 
for  appellant  Dolph,  Mallory  &  Simon,  for  re- 
spondent. 

PER  CURIAM.  Pursuant  to  the  stipulation 
of  the  parties  hereto,  the  appeal  in  this  cause  will 
be  dismissed.     Dismissed. 


Ex  parte  GARRIGUS.  (Supreme  Court  of 
Oregon.  Nov.  12,  1895.)  Complaint  filed  by 
the  attorney  general,  at  the  relation  of  the  griev- 
ance committee  of  the  Oregon  State  B.ir  Associa- 
tion, against  Lewis  C.  Garrigus.  charged  with 
embezzling  funds  of  clients.  Resignation  of  Mr. 
Garrigus  had  been  filed  before  the  charges  had 
been  filed  with  the  attorney  general,  with  the  clerk 
of  the  county  court  of  Multnomah  county.  Com- 
plaint dismissed. 


HARTMAN  t.  BACK.  (Supreme  Court  of 
Oregon.  Sept.  8,  18S)o.)  Appeal  from  circuit 
court,  Multnomah  county.  Action  by  J.  L.  Hart- 
man,  as  receiver  of  the  Northwest  Ijoan  &  Trust 
Company,  against  William  Dunbar  and  Scid 
Back.  .Tadgment  for  plaintiff,  and  Back  ap- 
peals. Dismissed.  Willinm  H.  Adams,  for  ap- 
pellant. Ossian  Franklin  Paxton,  for  respond- 
ent. 

PER  CURIAM.  The  motion  of  Mr.  Adams, 
attorney  for  appellant,  to  dismiss  this  appeal,  is 
granted,  and  it  is  so  ordered.     Dismissed. 


MATASCB  ▼.  MATASCE.  (Supreme  Court 
of  Oregon.  Feb.  5,  180tS.)  Bill  by  one  Matasce 
ngainst  his  wife  for  divorce.  From  a  judgment 
denying  either  party  relief,  plaintiff  appeals.  Mo- 
tion to  dismiss  for  failure  of  appellant  to  file 
brief.  Dismissed.  W.  R.  Bilycu  and  Patrick  J. 
Bannon,  for  the  motion.  Weatherford  &  Wyatt, 
opposed. 

PER  CrURIAM.  Upon  considering  this  case, 
we  have  concluded  to  allow  the  motion  for  dis- 
missal, and  it  is  so  ordered.     Dismissed. 


Ex  parte  PILJCINGTON.  (Supreme  Court  of 
Oregon.  Dec.  'M,  1895.)  Application  by  the 
attorney  general,  at  the  request  of  the  grievance 
committee  of  the  State  Bar  Association,  for  the 
disbarment  of  Harold  Pilkington,  convicted  of 
embezzlement.  Before  time  to  answer,  defend- 
ant filed  with  the  clerk  of  the  county  court  of 
Multnomah  county  his  resignation.  Proceedings 
dismissed. 


REMILLARD  t.  MULTNOMAH  ST.  RY. 
CO.  (Supreme  Court  of  Oregon.  July  22. 1895.) 
Appeal  from  circuit  court,  Multnomah  county; 


E.  D.  Shattnck,  Judge.  Action  by  Rhoda  Rem- 
illard  against  the  Multnomah  Street-Railway 
Company,  for  personal  injuries.  Judgment  for 
plaintiff.  Defendant  appeals.  Motion  to  dis- 
miss for  failure  of  complainant  to  file  brief. 
Granted.  O.  F.  Paxton,  for  appellant.  Cake 
&  Cake,  for  respondent. 

PER  CURIAM.     The  motion  wiU  be  aUowed. 
Allowed. 


STATE  T.  ALLEN.  (Supreme  Court  of  Ore- 
gon. Aug.  1,  1895.)  Appeal  from  circuit  court, 
Washington  county;  T.  A.  McBride,  Judge. 
iTohn  H.  Allen  was  convicted  of  forgery,  and  ap- 
peals. Dismissed.  Thomas  H.  Tongue,  for  ap- 
pellant Cicero  M.  Idleman,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Pursuant  to  the  written 
stipulation  of  the  parties  herein,  the  appeal  in  this 
cause  is  now  dismissed.     Dismissed. 


STEPHENS,  Respondent,  v.  CONTINEN- 
TAL INS.  CO.  OF  CITY  OF  NEW  YORK, 
Appellant  (Supreme  Court  of  Utah.  Oct.  22, 
1890^)  Appeal  from  district  court,  Weber  coun- 
ty; H.  H.  Ilolapp,  Judge.  Action  by  Eairabeth 
J.  Stephens  against  the  Continental  Insurance 
Company  of  New  York.  Judgment  for  plaintiff. 
Defendant  appeals.  AflSrmed.  Twomey  &  Two- 
mey,  for  appellant.  Evans  &  Rogers  and  A.  6. 
Horn,  for  respondent. 

BARTCH,  J.  This  is  an  action  on  a  fire  In- 
surance policy  to  recover  for  loss  sustained  by 
fire.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  does  not  state  facts  sufii' 
eient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  and  judgment  entered  in 
favor  of  the  plaintiff  for  the  sum  of  $503.85  and 
costs  of  suit.  This  appeal  is  from  the  order 
overruling  the  demurrer,  and  from  the  judgment. 
The  legal  questions  which  we  are  askeil  to  de- 
termine in  tills  case  are  precisely  the  same  as 
those  raised  and  determined  in  the  case  of  Ste;^ 
phens  V.  Insurance  Co.  (decided  at  this  term)  47 
Pac.  83.  The  pleadings  in  both  cases  are  also 
the  same,  except  that  the  amount  sued  for  is  less 
in  this  case  than  in  tiiat.  We  therefore  refer 
to  the  opinion  in  that  case  for  our  decision  of  all 
the  questions  raised  by  the  record  in  this  case, 
and,  on  the  authority  of  that  case,  we  hold  that 
the  action  of  the  court  in  overruling  the  demur- 
rer and  entering  judgment  herein  was  proper. 
The  judgment  is  afiirmed.  ZANE,  C.  J.,  con- 
curs. 

MINER,  J.  I  dissent  for  the  reasons  given 
in  my  dissenting  opinion  in  Stephens  t.  Insar 
ance  Co. 


STEPHENS,  Respondent,  t.  HOME  INS. 
CO.  OF  CITY  OF  NEW  YOIUi,  Appellant 
(Supreme  Court  of  Utah.  Oct.  22,  1896.)  Ap- 
peal from  district  court,  Weber  county;  H.  H. 
Rolapp,  Judge.  Action  by  Elizabeth  J.  Stephens 
against  the  Home  Insurance  Company  of  the  City 
of  New  York.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed.  Twomey  &  Twomey, 
for  appellant.  Evans  &  Rogers  and  A.  O.  Horn, 
for  respondent. 

BARTCH,  J.  This  to  an  action  on  a  fire  In- 
surance policy  to  recover  for  loss  sustained  by 
fire.  A  general  demurrer  to  the  complaint  was 
overruled,  and  judgment  entered  in  favor  of  the 
plaintiff  for  the  sum  of  $2,021.56,  and  for  costs  of 
suit  This  appeal  is  from  the  order  overruling 
the  demurrer,  and  from  the  judgment.  The  same 
legal  questions  presented  for  our  determination 
in  this  case  were  raised  and  determined  in  the 
case  of  Stephens  v.  Insurance  Co.  (decided  at  this 
term)  47  Pac.  83.  The  pleadings  are  also  the 
same  in  both  cases,  except  that  the  amount  sued 
for  in  that  is  less  than  in  this.  We  therefore  re- 
ttt  to  the  opinion  in  that  case  for  oar  decisi<»  of 
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all  the  questions  raised  by  the  record  in  this,  and, 
on  the  authority  of  that  case,  we  hold  that  the 
actiou  of  the  court  in  overruling  the  demurrer  and 
entering  judgment  herein  was  proper.  The  judg- 
ment is  affirmed.     ZAXE,  C.  J.,  concurs. 

MINER,  3.  I  dissent  for  the  reasons  given 
in  my  dissenting  opinion  in  Stephens  t.  Insur- 
ance Co. 


CITY  OP  TACOMA,  Appellant,  v.  TAOOMA 
LIGHT  &  WATER  CO.,  Respondent.  (Su- 
preme Court  of  Washington.  Nov.  13,  18960 
Appeal  from  superior  court,  Pierce  county;  W. 
H.  Pritchard,  .Judge.  Action  by  the  city  of 
Tacoma  against  the  Tacoma  Light  &  Water 
Company,  a  corporation,  to  obtain  possession  of 
certain  real  property  which  plaintiff  claimed  to 
have  purchased  of  defendant.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Affirm- 
ed. 

SCOTT,  J.  This  action  was  brought  to  ob- 
tain possession  of  certain  real  property  which  the 
city  claims  to  have  purchased  of  the  light  and 
water  company  at  the  time  it  purchased  .its  elec- 
tric light  plant  and  waterworks,  which  were  in- 
volved in  a  former  case  before  this  court  between 
said  parties.  13  Wash.  115,  42  Pac  533.  The 
decision  there  rendered  seems  to  us  to  clearly  set- 
tle this  controversy  in  favor  of  the  defendant,  as 
found  by  the  lower  court.  The  ordinance  under 
which  the  purchase  was  made,  and  the  property  in 
question  claimed,  was  referred  to  in  the  case  cited, 
and  was  published  in  Seymour  v.  City  of  Tacoma, 
6  Wash.  138,  32  Pac.  1077.  Section  1  of  said  or- 
dinance limited  the  property  purchased  to  such 
as  was  owned  or  operated  by  the  defendant  as  a 
part  of  its  water  and  electric  light  plant.  The 
property  in  controversy  in  this  case  was  not  so 
owne<l  or  operated,  but  was  used  for  an  entirely 
different  purpose.  Affirmed.  HOYT,  C.  .T.,  and 
ANDERS,  GORDON,  and  DUNBAR,  JJ.,  con- 
cur. 


LOVED  AY,  Appcltant,  v.  NORTON  et  al., 
ResiK>ndents.  (Supreme  Court  of  Wnsliington. 
Sept.  30,  1806.)  Appeal  from  superior  court, 
Pierce  county;  W.  H.  Pritchard,  Judge.  Action 
by  Walter  Loveday,  as  receiver  of  Keese,  Cran- 
dal  &  Redman,  a  corponition,  against  P.  D.  Nor- 
ton, as  trustee  for  the  Traders'  Hank  of  Tacoma, 
and  others,  to  set  a.side  a  preference.  From  a 
judgment  in  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed.  John  D.  Fletcher,  for  appel- 
lant. Fred.  A.  Brown,  W.  A.  Peters,  and  Her- 
bert S.  Griggs,  for  respondents. 

PER  CURIAM.  It  is  not  claimed  that  the 
findings  of  fact  made  by  the  superior  court  do 
not  justify  its  conclusions  of  law  founded  there- 
on, but  it  is  earnestly  contended  that  some  of  the 
findings  of  fact  are  not  supported  by  the  evidence. 
A  careful  examination  of  the  voluminous  record 
has  failed  to  satisfy  us  that  such  was  the  case. 
On  the  contrary,  we  think  that  every  material 
fiuding  of  fact  was  not  only  sustained  by  comiH"- 
tent  testimony,  but  was  in  accordance  with  a  fair 
preiiondemnce  of  all  the  evidence  offered.  The 
reasons  which  have  led  ns  to  this  conclusion  could 
not  be  satisfactorily  given  without  a  recital  of 
much  of  the  voluminous  evidence  introduced  up- 
on the  trial,  and  this  could  not  properly  be  done 
in  this  opinion.  Hence  we  shall  content  our- 
selves with  saying  that  the  questions  of  fact  pre- 
sented, upon  which  a  reversal  of  the  judgment  ia 
sought,  have  been  determino<l  by  ua  adversely  to 
the  contention  of  the  appellant.  The  judgment 
will  be  afUrnicd. 


RANDS.  Appillant,  v.  CLARKE  COUNTY 

et  .-il..  Kcspojid'  iits.  (Supreme  Court  of  Wash- 
iiigloii.  .'^I'pi.  'J.'i.  I.SiMi.)  Appciil  from  superior 
court.  ri!i'-.'  ciMinty;  .\.  L.  .Miller,  .Tudge.  Ac- 
tion liv  E.  SU  K.-in.ls  against  the  county  of  Clarke 
and  others  to  enjoin  the  issuance  of  funding  bonds 


by  the  coimty..  There  was  a  judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed.  W. 
W.  McCredie,  for  appellant.  Moody,  (3oovert 
&  Stapleton,  for  respoudents. 

PER  CURIAM.  This  case  falU  substantially 
within  the  rule  announced  by  this  court  in  State 
V.  Hopkins,  44  Pac.  134,  and  the  further  opin- 
ion filed  in  that  case  March  31,  1896,  and  report- 
ed on  page  550,  44  Pac.  Hence,  in  accordance 
with  the  rule  there  announced,  the  judgment  will 
be  aSirmed. 


STATE,  Appellant,  t.  DILLON,  Respondent. 
(Supreme  Court  of  Washington.  May  25,  1890.) 
Appeal  from  superior  court,  Asotin  county;  It. 
F.  Sturdevant,  Judge.  Jackson  Dillon  was  in- 
dicted for  carnally  abusing  a  female  child.  From 
a  judgment  of  acquittal,  the  state  appeals.  Af- 
firmed. Walter  Brooks,  M.  F.  Gose,  and  James- 
W.  Reed,  for  appellant. 

PER  CURIAM.  This  case  falls  squarely  with- 
in the  rule  announced  by  this  court  in  the  case  of 
State  V.  Halbert  (decided  March  21,  1896)  44 
Pac.  538,  and  the  judgment  is  therefore  affirmed. 


STATE  ex  rel.  MULLEN,  Respondent,  v. 
DOHERTY,  Appellant  (Supreme  Court  of 
Washington.  Oct  8,  1806.)  Appeal  from  su- 
perior court  Pierce  county;  W.  H.  Pritchard. 
Judge.  Proceeding  by  the  state,  on  relation  of 
Robert  B.  Mullen,  against  Thomas  E,  Doherty. 
Govinor  Teats,  J.  P.  Judson,  and  W.  H.  H. 
Kean,  for  appellant.  Cluypool,  Cushman  & 
Cushman,  for  relator. 

PER  CURIAM.  For  reasons  announced  in 
the  opinions  recently  filed  b.v  this  court  in  the 
cases  of  Fawcett  v.  Superior  Court  of  Pierce  Co., 
46  Pac.  389,  and  State  v.  Superior  Court  of  Pierce 
Co.,  Id.  402,  the  writ  applied  for  will  be  denied. 


STATE,  Respondent,  v.  SMITH,  Appellant. 
(Supreme  Court  of  Washington.  Sept.  28,  185)ti.) 
Appeal  from  superior  court,  Spokane  county. 
George  Smith  was  convicted  of  caninlly  abusing 
a  child,  and  appeals.  Reversed.  Houghton  & 
Ridpnth  and  S.  Aug.  Johnston,  for  appellant. 
James  E.  Fenton,  for  the  State. 

PER  CURIAM,  This  case  involves  the  same 
question  that  was  decided  by  this  court  in  State 
V.  Ilalliert  (March  21.  1896)  44  Pac.  538.  Upon 
the  authority-  of  that  case,  the  judgment  h<'rein 
is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  sustain  the  demurrer 
to  the  information. 


STONE,  Respondent  v.  SO  RELLE,  Appel- 
lant. Supreme  Court  of  Washington,  .tune  19, 
1806.)  Appeal  from  superior  court,  Whotcom 
county;  John  R.  Winn,  Judge.  Action  by  George 
B.  Stone  against  George  M.  So  Relle,  Belle  So 
Relle,  and  others.  Jurlgment  for  plaintiff,  and 
defendant  Belle  So  Kolle  appeals.  Aflirnu'<l. 
Nicholson  &  Hurlbut,  for  apiiellant  Jere  Neter- 
er,  for  respondent. 

PER  CURIAM.  Every  material  question  pre- 
sented by  this  record  was  presented  in  the  case  of 
Mortgage  Co.  v.  Hersner,  and.  in  the  opinion  filed 
therein  May  20th  (45  Pac.  40),  decidwl  adversely 
to  the  contention  of  the  appellant  in  the  case  at 
bar,  and  upon  the  auth6rity  of  that  case  the  judg- 
ment herein  is  in  all  things  affirmed. 


WARBURTON,  Respondent,  v.  B.VCON  et 
al..  Appellants.  (Supreme  Court  of  Washington. 
Nov.  16,  1896.)  Appeal  from  superior  court. 
Pierce  county:  W.  H.  Pritchard.  .Judge.  Action 
by  Stanton  Warburton  against  E.  O.  Bacon  and 
Ellen  T.  Nelson,  formerly  Ellen  T.  Bacon,  to  set 
aside  a  deed  made  by  E.  (4.  Bacon  to  Ellen  T. 
Bacon.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeol.    Affirmed.    Coiner  &  Shack- 
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leford  and  Joseph  G.  Dillow  (L.  P.'  Sbackleford, 
of  counsel),  for  appellants.  Stanton  Warburton, 
in  pro.  per. 

PER  CURIAM.  The  errors  complained  of  in 
this  case  relate,  in  sulistoncc,  to  tlie  facts  found  by 
tjie  lower  court.  After  a  consideration  of  the 
proofs,  and  the  able  argument  of  .■ip;)ellnnt9'  coun- 
sel, we  are  not  satisfied  that  such  fiudinRs  should 
be  materially  set  aside  or  modiiied,  however  we 
might  haye  found  thereon  as  an  original  proposi- 
tion. A  discussion  .of  the  proofs  would  serve  no 
purpose  in  the  published  Reports,  and  the  judg- 
ment is  afSrmed. 


WTANT,  AppeUant,  v.  WTANT  et  al.,  Re- 
spondents. (Supreme  Court  of  Washington. 
May  10, 1896.)  Appeal  from  superior  court,  Spo- 
kane county;  James  Z.  Moore,  Judge.  Petition 
by  John  F.  Wyant  for  distribution  to  him  of  the 
estate  of  John  Wyant,  deceased.  D.  W.  Wyant 
and  others  answered  and  contested  the  petition. 
Judgment  dismissing  the  petition,  and  plaintiff 
appeals.  Reversed.  Jones.  Belt  &  Qumn,  for 
appellant  Fitzgerald  &  Hopkins,  for  respond- 
ents. 


PER  CURIAM.  One  .Tohn  Wyant  died  in 
Spokane  county  in  June.  1892,  leaving  an  estate 
there.  Appellant  claims  said  estate  as  the  son 
of  deceased.  Respondents  claim  the  estate  as 
brothel's  and  sisters  of  deceased,  or  by  way  of  as- 
signment from  some  of  them.  While  several 
questions  of  law  have  been  raised  by  appellant, 
reliiting  to  the  admission  of  certain  proof  and  the 
allowance  of  an  amendment  by  the  court,  the 
main  controversy  is  over  the  finding  of  the  court 
that  appellant  is  not  a  sou  of  the  deceased,  and 
that  deceased  died  childless.  Several  witnesses 
testified  at  the  trial,  and  the  depositions  of  a  num- 
ber of  others,  taken  in  the  states  of  Kansas  and 
Virginia,  were  read.  Owing  to  the  view  we  have 
taken  of  all  the  testimony,  it  is  not  important  to 
decide  any  of  the  questions  raised  with  regard  to 
the  admissibility  of  some  of  it,  as  we  fully  agree 
with  appellant's  further  contention  that,  consid- 
ering it  all,  the  court  erred  in  finding  that  appel- 
lant was  not  the  son  of  the  deceased.  We  are 
so  well  satisfied  with  regard  to  this  that  we  feel 
bound  to  reverse  the  finding  of  the  court  upon 
this  question  of  fact,  and,  as  this  settles  the  case 
in  favor  of  the  appellant,  any  further  discuasioo 
is  unnecessary. 


End  or  Cases  in  Vol.  4S. 
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